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RAILWAY     DECISIONS. 


EMPLOYES. 

Action  for  death  of  person  assisting,  see 

DiiATii  By  VVko.ngfiJl  Act,  7S. 
Admissions  against   interest   by,    see  Car- 

RrAGK   OF    MKKCliANUISE,     74.5. 

Assaults  by,  sc-e  Assault,  1-21. 

—  upon    passengers   by,    sec    Si.EEriNr.   and 

Palace    Car    Comi'Anies,    11>  ;    Stkeet 

Railways,  iUtti. 
Boycott  by,   against    connecting    road,  see 

iNTEKSrAI'E    CoMMKUCK,  5.">. 

Breach  of  injunction  by,  sl-c  Injunction,  57. 

Burden  of  proving  negligence  of,  see  Evi- 
dence, 14-1 . 

Competency  of,  as  experts,  see  Witnesses, 
17«.)-18<». 

evidence  as  to  customary  care  or  negli- 
gence of,  see  Evidence,  JJ(». 

of  degree  of  care  in  selecting,  see 

Evidence,  57. 

discharge  of,  after  accident,  see 

Evidence,  JJJ). 

drunkenness  of,  see  Evidence,  40. 

Credibility  of,    as  witnesses,  see  Witnesses, 

iiJ),  .*JO. 

Damages  for  dismissal  of.  see  Damages,  57. 

Declarations  of,  as  evidence,  see  Evidence, 
20!2. 

Depositions  of,  as  evidence,  see  Fires,  210. 

Duty  to,  distinguished  from  duty  to  passen- 
gers, see  Carriage  oe  Passengers,  7. 

fence,  for  protection  of  see  Fences,  72. 

protect  passengers  from  wrongful  acts 

of,  s!'c  Carriage  of  Passe.ngers,  301- 

when  a  question  for  experts,  see  Wit- 
nesses, 143. 
5  D.  R.  D.-i. 


Employed  by  contractors,  liability  of  com- 
pany to,  see  Construction  oe  Railways, 
8S-{>8. 

Engagements  of  agents  for  board  of,  see 
Agency,  01. 

Evidence  of  incompetency  of,  see  Evidence, 
03. 

Exemplary  damages  for  unauthorized  acts 
of,  see  Carriage  oe  Passengers,  039. 

Expulsion  of,  while  m  way  to  work,  see 
Ejection  oe  Passengers,  JJ. 

Failure  to  heed  warning  of,  see  Carriage  of 
Passengers,  304. 

Getting  off  moving  train  at  invitation  of,  see 
Carriai;e  of  Passengers,  378,  429- 
431. 

Indemnity  against  defaults  by,  see  Indem 
NiiY  Ponds,  5. 

Injuries  caused  by  negligence  of,  see  Sleep- 
ing AND  Palace  Car  Companies,  IS. 

Judicial  notice  of  duties  of,  see  Evidence 
102. 

Liability  for  acts  of  incompetent,  see  Agency 
80. 

malicious  acts  of,  see  Elevated  Rail 

WAYS,  215. 

negligence  of,  see   Street  R  ii.wavs, 

330-342. 

thefts  committed  by,  see  Slee  "NG  and 

Palace  Car  Companies,  31. 

torts    of,    on    ground  of   agency,   see 

Agency,  71-105. 

—  of  Carrie'  for  goods  stolen  by,  see  Car- 
riage OF  Merchandise,  524. 

contractors   to,  see  Construction  of 

Railways,  50. 

mortgage  trustees  for  negligence  of, 

see  Mortgages,  153. 
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Liability  of  receivers  for  wages  of,  see  Re- 

CKIVKKS,  <J(>. 

—  to  passengers  for  negligence  of,  sec  Car- 

KIAIJE  Ol-  I'ASSKNCKRS,    12i)-lii2. 

passenger  pushed  from  car  by,  sec  Ele- 

VAiKi>  Rah  WAYS,  tHy,i. 
Lien  of,  see  Ijk.ns.  4-J{-(>JJ. 

—  for  board  and  medical  services  to  injured, 

see  1,1  KNS.  t">. 

Misdirection  of,  to  passenger  leaving  train, 
see  Cai;kiai;k  (IK  I'assknceks,  li4ti. 

Negligent  person,  when  presumed  to  be,  see 
I'iRKs,  !ir.8. 

Of  construction  company,  liability  of  railway 
company  to,  sec  Construction  of  Rail- 
ways, 127. 

—  contractor,  liability  of  company  for  acts 

of,  see  l.MiKi'KNDr.N  r  Ciimractdks,  {). 

—  telegraph  company,    limiting  liability  as 

towards,   sec   Cariuagk   oi"  Passenijkrs, 

;j4 1 . 

Orders  to,  enforcement  of,  sec  Carriage  of 

l'AS-;|.Nr,i-;i;s,  7  1 . 

Overworking,  prosecutions  for,  see  Criminal 

Law,  ;J.S. 
Payment  of  wages  of,  see  Recf.ivi.rs,  OiJ. 
Performance  of  duty  by,  presumption  of,  see 

EVMIENCK,    lliH. 

Presumption  arising  from  failure  to  call  as 
witnesses,  sec  An'mai.s,  Injuries  to, 
472;  Kyidi-.nxe,  120. 

—  of  competency  of,  see  Evidence,  123. 

Priority  of  claims  of,  see  Insolvf-Ncy,  7. 

Proof  of  injury  by  act  of,  when  raises  pre- 
sumption of  negligence,  sec  Carriacji:  of 
I'Assr.Nc.i'.Rs,  "iSS. 

Ratification  of  ti  rtious  acts  of.  by  retention 

in  service,  s  "  Ac.fncy,  1  Hi. 
Reports  of,  as  ev"Hence,  see  Animals,  Injc- 

KII-.S    TO,  4.'J0. 

Riding  against  rules  at  invitation  of,  see 
Caruiack  oi-  Pa^si-nckus,  21)5. 

Right  of,  to  presume  that  person  on  track 
will  retire,  see  Crossings,  Injuries  to 
Persons,  eic,  at,  1  2. 

Set-off  in  suits  for  wages,  see  Set-off,  etc., 
(>. 

Statements  of,  admissibility  to  bind  com- 
pany, see  EVIUKNCE,   1(»2. 

Tickets  for  transportation  of,  see  Interstate 

CnMMKKCK.    I  Hti, 

Wages  of  when  may  be  reached  in  attach- 
ment, see  Ati  AciiMKNT,  etc.,  34. 

Weight  of  testimony  of,  see  Evidence,  208. 

When  deemed  passengers,  see  Carriage  of 
Passi;ni;ers,  .'j.l-.^t). 

—  deemed  trespassers,  see  Trespassers,  In- 

juries  ro,  1{), 
See  also  Aimrenticrs  ;  Fellow-servants  ; 
Relief  Associations. 
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II.  WAGES 8 

III.  LIABILITY  TO  MASTER 14 

I.  EMPLOYMENT  AND  DISCHARGE. 

1.  Contrjiet  of  cinployiiiciit,  bcii- 
crally.* — The  contract  ol  a  railroad  en- 
gineer with  a  railroad  company  not  to  go 
into  saloons  or  drink  whiskey  while  in  the 
"employ"  of  the  coiniiany,  eiiiliraccs  or 
covers  the  time  between  tripy,  or  time  fiom 
his  arrival  one  day  to  his  dcf  arture  the  next. 
A'cDisas  City,  M.  li*  B.  R.  Co.  v.  Phillips,  98 
Aid.  159,  13  So.  I\t-p.  65. 

A  contract  by  a  company  to  give  one  per- 
manent employment  on  a  switch  engine  is 
not  void  asagainsL  public  policy,  as  binding 
the  company  to  employ  snch  person  after 
he  should  prove  unfit  for  the  service  re- 
quired under  said  contract.  Jessiip  v.  Chi- 
ca!j;o  (S-»  N.  ir.  A'.  Co.y  82  lo^dxi  243,  48  y\'. 
U:  Rep.  77. 

Where  the  period  of  hiring  is  detcrmin- 
abie  at  tiie  will  of  either  party,  the  master's 
statement  to  the  servant  that  his  comjien- 
sation  thereafter  would  be  so  nuicli  per 
montii  does  not  raise  any  inference  of  a  new 
hiring  from  that  day  for  at  least  one  month. 
Evans  v.  St.  Louis,  I.  M .  &^  S.  A\  Co.,  24 
A/o.  App.  114. — Following  Finger  z'.  Koch 
&  S.  Brewing  Co.,  13  Mo.  App.  311. 

Where  a  contract  for  service  is  entered 
into  with  asub-agent  of  a  corporation,  whose 
acts  to  be  valid  must  be  approved  by  a  gen- 
eral agent,  the  employe  cannot  recover  for 
service  jjcrformcd  after  he  has  had  notice 
from  the  general  agent  that  the  contract  has 
been  disapproved.  McGoiicrn  v.  Western 
K.  Co.,  28  How.  Pr.  {N.  V.)  493. 

Where  a  company  agrees  to  give  an  in- 
jured man  employment  when  able  to  work, 
if  he  seeks  employment  under  the  contract 
as  soon  as  he  has  recovered  from  his  inju- 
ries, the  fact  that  two  years  have  elai)sed 
from  the  making  of  the  contract  will  not 
relieve  the  company  from  the  obligation  to 
employ  him.  East  Line  6^  A'.  P.  P.  Co.  v. 
Scott,  38  Am.  <S-  Eng.  R.  Cas.  16,  72  Tex. 
70,  10  .S".  If'.  Pep..gcj,  29S. 

The  master  has  the  right  to  determine  for 
himself  whom  he  will  employ,  and  therefore 
defendant  had  the  right  to  give  notice  that 
for  the  future  it  would  not  employ  any  one 

*  Employment  of  station  agent  and  accepting 
services  implies  a  contract  to  compensate  him, 
see  24  Am.  &  Eng.  R.  Cas.  99,  abstr. 
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who  jjationized  plaintiff.  The  reasons  upon 
which  it  mit(iit  act  concerned  no  one  but 
itself.  Inieri.dtional  &^  G.  N^.  A'.  Co.  v. 
Greenwood,  2  Tex.  Civ.  Apfi.  76,  21  S.  IV. 
Rep.  559. 

Plaintiff  entered  into  a  contract  to  work 
in  defendant's  shops  for  four  years,  and  to 
make  uj)  any  lost  time,  except  for  sickness. 
It  was  specially  provided  that  no  wages 
should  be  paid  during  any  time  that  tlic 
company  miglit  suspend  work.  Held,  that 
plaintilf  was  not  bound  to  make  up  any  tirue 
lost  while  work  was  thus  suspended.  Penii- 
sy/vania  A'.  Co.  v.  Bos/,  104  Fti.  S/.  26. 

To  a  declaration  alleging  a  contract  of 
hiring  by  plaintiff  with  the  defendant  com- 
pany as  their  engineer,  defendants  jjleaded 
that  they  did  not  make  any  contract  with 
plaintilT  under  their  corporate  seal,  as  re- 
quired bylaw.  //(7r/,  on  demurrer,  that  tiie 
plea  was  bad,  for  as  the  employment  of  a 
chief  engineer  was  a  matter  of  necessity,  the 
contract  might  lawfully  be  made  without 
seal.  Murdoch  v.  Manitoba  S.  \\\  C.  K.  Co., 
Man.  {T.  IVood)  334. 

Plaintiff,  a  civil  engineer,  was  engaged  by 
defendants  as  provisional  engineer  at  S300 
per  month.  The  employment  commenced 
on  August  9.  1882,  he  was  dismissed  on  De- 
cember 16,  1S83,  and  paid  up  to  that  date. 
He  sued  for  wrongful  dismissal  and  claimed 
wages  up  to  February  9,  the  earliest  period 
at  which  his  service  could  have  been  termi- 
nated by  a  month's  notice.  Held,  that  as 
the  plaintiff  was  an  in'.portant  official,  his 
engagement  was  not  binding  upon  the  cor- 
poration, not  being  under  its  corporate  seal. 
Armstronj^  V.  Portage,  W.&'N.  IV.R.  Co., 
I  J/(r«.  344.— IJlSAi'i'KOVixc;  Diggle  7/.  Lon- 
don &  B.  K.  Co.,  5  Ex.  442. 

12.  term  »{'  service— .An  employ- 
ment at  a  lixed  salary  a  year,  payable 
monthly,  imports  a  hiring  from  month  to 
month,  and  not  for  a  year.  Tucker  v.  Phil- 
adelphia  &^  A'.  C.  &=  1.  Co.,  53  Hun  139,  25 
yV^  Y.  S.  R.  318,  6  A"-.  Y.  Sup  p.  134. 

The  mere  fact  that  the  rate  of  compensa- 
tion is  agreed  upon  between  master  and  ser- 
vant at  a  certain  sum  per  month  or  per  Vear 
does;  not,  in  the  bsence  of  other  evidence, 
fix  the  period  of  hiring  at  one  month  or  one 
year.  Evans  v.  St.  Louis,  J.  M.  &^S.  R.  Co., 
24  Mo.  App.  114.— Following  Finger  v. 
Koch  &  S.  Brewing  Co.,  13  Mo.  App.  311. 

The  English  rule  that  a  general  Hiring  is 
to  be  regarded  as  a  contract  for  a  year's  ser- 
vice is  based  on  English  usage,  and  is  not 


recognized  by  American  decisions.  A  mere 
hiring  at  a  fixed  sum  "  per  animm  "  is  not  a 
contract  for  a  year,  especially  where  the 
wages  are  paid  monthly,  and  received  with- 
out objection.  Kansas  Pac.  R.  Co.  v.  Rober- 
son,  3  Colo.  142. 

f'{.  Stiitiitory  exainination  for  color 
blindness.'^' — Until  congress  Icgishitus  in 
regard  to  the  examination  of  employes  of 
railroads  engaged  in  inter>t;Ue  commerce, the 
states  may,  by  statute,  requn-e  all  train  op- 
erators, including  those  engaged  in  inter- 
state traffic,  to  be  examined  as  to  their  fit' 
ness  for  tlieir  duties — e.g.,  their  ability  to 
discriminate  between  different  colors.  A'ash- 
ville,  C.  S^  St.  L.  R.  Co.  v.  Alabama,  38  .Im. 
(J-"  Eni^.  R.  Ciis.  I,  128  U.  S.  96,  9  Sup.  Ct. 
Rep.  28  ;  aJiJlrniing  83  Ala.  7i.--Oui.)TKU  IX 
Bagg  V.  Wilmington,  C.  &  A.  K.  Co.,  109 
N.  Car.  279. 

The  Ala.  Act  of  June,  1887,  which  pro- 
vides that  examinations  of  railroad  em- 
ployes as  to  c(jIor  blindness  shall  be  made 
"at  the  expense  of  the  railroad  companies" 
is  not  a  deprivation  of  property  without  due 
process  of  law  within  the  meaning  of  the 
fourteenth  amendment  to  the  federal  con- 
stitution. Xashville,  C.  &=  St.  L.  R.  Co.  v. 
Alabama,  38  .Im.  &^  Eng.  R.  Cas.  i,  12S  U. 
S.  96,  9  Sup.  Ct.  Rep.  28  ;  affirming  83  .lla. 
71.— Ol'otku  in  Louisville  &  N.  H.  Co. 
V.  Baldwin,  85  Ala. 619. 

The  act  approved  February  2Sth,  18S7,  re- 
quiring railroad  engineers  to  be  examined 
and  licensed  by  a  board  appointed  by  the 
governor,  and  making  it  a  misdemeanor, 
punishable  by  fine  or  hard  labor  for  the 
county,  one  or  both,  for  an  engineer  to  op- 
erate an  engine  on  any  railroad  without 
having  been  examined  and  duly  licensed 
(Sess.  Acts  1S86-7,  pp.  100-2),  is  a  mere  in- 
ternal police  regulation,  and  not  an  unau- 
thorized interference  with  interstate  com- 
merce, though  incidentally  affecting  that 
commerce  ;  nor  is  it  objectionable  on  con- 
stitutional grounds,  either  as  conferring 
judicial  powers  on  the  board  of  examiners, 
or  as  depriving  the  citizen  of  any  natural 
right  without  due  process  of  law.  McDon- 
ald V.  State,  33  Am.  i5-  Eng.  R.  Cas.  420,  81 
Ala.  279,  2  So.  Rep.  829.— Quoted  in  Louis- 
ville &  N.  R.  Co.  V.  Baldwin,  85  Ala.  619. 

But  the  provision  of  section  3,  that  the 

*  Constitutionality  of  Alabama  act  requiring 
railroad  employes  to  be  examined  at  the  ex- 
pense of  the  company,  sec  3S  Am.  &  E.no.  R. 
Cas.  5,  ohstr. 
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required  cxaiiiiiKitions  nnd  rc-exnminations 
shall  l)e  nuwic  "  at  the  cx|)ense  of  llic  r.iih'oad 
companies,"  is  not  a  legitimate  exercise  of 
ilic  police  power,  nor  within  the  limits  of 
any  otlier  constitutional  power.  (Clopton, 
J.,  dissenting.)  Louisville  &^  N.  J\.  Co.  v. 
Ihxhhcin,  Sj  Ala.  619,  5  ,S<'.  Kcp.  311. — 
OloiiNG  ^icUonald  v.  State,  81  Ala.  279; 
Smith  T'.  Alabama,  124U.S.465;  Nashville, 
C.  ii  St.  L.  R.  Co.  V.  Alabama,  128  U.  S. 
96. 

4.  Who  arc  deeined  eiiiploycs.*— 
(i;  In  i^cncral. — Where  a  yard  master  has 
authority  to  employ  assistants  in  making 
up  or  handling  trains,  one  wlio  assists  a 
brakeman  in  making  up  a  train,  by  direc- 
tion of  the  yard  master,  is  a  servant  of  the 
company,  a';d  not  a  trcsi)asser  on  the  train. 
Central  Ti-ust  Co.  v.  Texas  <S^  St.  L.  R.  Co., 
32  /■■(■(/.  Rep.  44S. 

Evidence  that  defendant's  superintendent 
was  at  the  place  where  plaintifl  was  at  work 
about  the  time  of  the  injury  was  properly 
admitted,  as  tending  to  show  that  plaintill 
was  a  servant  of  defendant.  Tennessee  C, 
/.  ^S^•  A'.  Co.  V.  Hayes,  97  Ala.  201,  12  So. 
Re/>.  98. 

The  relation  of  master  and  servant  may 
exist  between  an  employe  and  two  masters; 
when  in  the  common  service  of  both  he  is 
subject  to  the  control  of  the  joint  authority, 
and  when  in  the  service  of  one,  lie  is  sub- 
ject to  the  authority  and  control  of  that  one 
alone.  Dean  v.  East  Teiin.,  V.  &>  G.  R. 
Co.,  98  Ala.  586,  13  So.  Rep.  489. 

In  the  absence  of  the  regular  brakeman, 
a  person  acting  in  his  place  with  the  con- 
sent of  the  conductor  is  an  employe  of  the 
company.  Sloan  v.  Central Imua  R.  Co.,  11 
Am.  (Sm  Enff.  R.  Cas.  J45,  62  /oraa  728,  16 
A'.  11'.  Rep.  331.— Distinguishing  Ever- 
hart?'.  Terre  Haute  &  I.  R.  Co.,4  Am.  &  Eng. 
R.  Cas.  599,  78  Ind.  292 ;  Kelly  v.  John- 
son, 128  Mass.  530;  Sherman  v.  Hannibal 
*&  St.  J.  R.  Co.,  72  Mo.  62 ;  Snyder  v.  Han- 
nibal &  St.  J.  R.  Co.,  60  Mo.  413;  Flower  v. 
Pennsylvania  R.  Co.,  69  Pa.  St.  210. 

Where  a  railroad  company  furnishes  its 


*  When  relation  of  master  and  servant  exists, 
see  note,  22  Am.  St.  Rep.  459. 

Disiinction  between  servants  and  agents,  see 
note,  2  L..R.  A.  192. 

Who  is  a  volunteer  as  distinguished  from  an 
employ^,  see  note,  16  L.  R.  A.  861.  . 

When  servant  is  and  is  not  a  passenger,  see 
note,  15  Am.  &  Eng.  R.  Cas.  229.  See  also 
Carriage  of  Passengers,  55-59. 


employes  with  apparatus  and  encourages 
them  to  organize  into  a  lire  company  and 
allows  its  chief  machinist  one  hour  each 
week  ill  which  to  inspect  shops,  and  per- 
mits the  men  to  drill  at  stated  intervals 
during  the  hours  which  they  are  on  duty, 
without  deducting  pay  ff)r  loss  of  time,  in 
cast-  of  tire  it  is  tlie  duly  of  such  maihini'--i 
to  act  as  the  chief  of  the  lire  comj^ai;)-,  and 
in  aiding  in  the  extinguishing  a  lire  he  acts 
as  an  employe  of  the  company.  Collins  v. 
Cineiiniati,  N.  O.  &<>  T.J'.  R.  Co.,  (Ay.)  iS 
S.  1 1'.  Rep.  II. 

One  who,  by  permission  of  the  railroad 
company,  acts  as  fireman  of  its  locomotive, 
is  a  servant  of  the  company,  though  lie  act 
without  compensation,  anfl  merely  to  learn 
the  business.  Millsaps  v.  Loiiisxulle,  A'.  O. 
(3-  T.  R.  Co.,  69  Miss.  423,  1 3  So.  Rep.  696. 

The  foreman  of  a  bridge  gang  is  deemed 
to  be  "on  duty,"  although  at  the  time  of 
the  accident  he  was  asleeji  in  a  car  provided 
by  the  railroad  company  for  that  purpose, 
which  was  placed  upon  a  side  track,  if  he 
was  liable  to  be  called  upon,  at  any  moment, 
to  go  out  with  his  gang  on  duly  upon  the 
road.  St.  Loitis,  A.  &>  T.  R.  Co.  v.  Welch, 
38  Am.  &>  Eng.  R.  Cas.  81,  72  Tex.  298,  2 
L.  R.  A.  839,  10  5.  \V.  Rep.  529. 

Where  one  having  no  interest  in  the  load- 
ing of  a  car,  or  in  the  carriage  or  delivery 
of  passengers  or  freight,  volunteers  to  assist 
in  reference  to  such  matters,  and  whilst  thus 
engaged  is  injured,  he  stands  in  the  same 
position  as  a  regular  employe  engaged  in 
the  particular  service,  so  far  as  the  right  of 
recovery  for  his  injuries  is  concerned,  l^tit 
the  case  is  different  when  the  injured  party 
was  acting  at  the  time  in  furtherance  of  his 
own  or  his  master's  business.  Ronner  v. 
Bryant,  jg  Tex.  540,  15  .V.  li'.  Rep.  491.— 
Quoting  Eason  v.  Sabine  &  E.  T.  K.  Co., 
65  Tex.  578. 

A  carpenter  engaged  in  a  bridge  gang 
working  only  in  stated  hours  and  having  his 
meals  and  sleeping  in  cars  provided  for 
employes,  must  be  considered  as  an  employe 
during  the  hoi'r='  when  not  at  labor  and  in 
the  cai  provided  for  him  for  sleeping,  etc. 
International  &•  G.  A'.  R.  Co.  v.  Ryan,  82 
Tex.  565,  18  S.   W.  I^ep.  219. 

A  wiper  employed  in  a  railroad  company's 
round  house  is  in  the  employment  of  the 
company  while  passing  through  its  yards  on 
his  way  to  work.  Ewald  v.  Chicago  Sr*  N. 
IV.  R.  Co.,  33  Am.  &^  Eng.  R.  Cas.  326,  70 
Wis.  420,  36  A^.    W.  Rep.  12,  591.— DlSTlN- 
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GUiSHED  IN  Adams  v.  Iron  Clills  Co.,  78 
Mich.  271. 

It'  the  plaintiff  accepted  a  diflcrciit  em- 
ployment from  that  originally  coiiteniplaied, 
ho  became  the  defendants' workman  in  that 
iRViV  employment,  just  as  he  had  been  in  his 
former  employment.  May  v.  Ontario  &^ 
(J.  A*.  Co  ,  26  yl/u.  i''-"  A"//i^  A'.  Cus.  337,  10 
U/i/.  70. 

(2)  Illiistialions. — A  company  employed 
a  contractor  to  do  certain  work  upon  its 
ro;ui,  and  paid  liiin  therefor  a  stipulated 
|)ricc,  ami  furnished  him  a  construction 
train  and  an  etis,'ineer  to  run  the  same. 
The  compai'.y  [nohiljited  the  running  of  this 
train  at  a  greater  rate  of  speed  tiian  thirteen 
miles  per  hour,  and  required  that  it  should 
he  on  aside  track  fifteen  minutes  before  the 
schedule  time  for  e;ich  of  tiie  company's 
trains.  Subject  to  these  rcgidations,  the 
control,  management,  and  direction  of  the 
construction  train  was  given  wholly  t<j  the 
contractor.  The  engineer  was  selected  by 
the  company,  and  it  alono  had  the  right  to 
discharge  him,  though  bound  to  do  so  upon 
tiie  complaint  of  the  contractor.  The  com- 
pany p.ud  the  engineer's  wages,  but  charged 
the  same  to  the  C(;ntractor,  imd  deducted 
the  amount  from  the  sum  due  inm.  A  mule 
having  been  killed  by  the  negligent  miming 
of  the  train,  the  owner  sued  the  company, 
which  defended  on  the  ground  that  the 
train  was  not  run  by  its  servant.  /AA;',  that 
such  engineer  was  the  servant  of  the  cc^m- 
pany.  A'rw  Orleans,  A'.  A'„  V.  &^  J/.  A'.  Co. 
V.  Xorivood,  62  M iss.  565,  52  Am.  Kcp.  191. — 
Disapproved  in  Powell  7'.  Virginia  Constr. 
'^' •.,  S8  Tenn.  692,  13  S.  W.  Rep.  691. 

The  above  decision  is  based  u[)on  the 
principle  that  where  a  person  hires  the  per- 
sonal property  of  another  who  furnishes  a 
servant  to  manage  the  same,  though  the 
hirer  acquires  the  right  to  superintend  and 
direct  the  conduct  of  the  servant,  the  latter 
ccjntinues  to  be  the  servant  of  the  owner  of 
the  property,  who  is  responsible  for  any 
negligence  of  the  servant  in  the  perform- 
ance of  his  service  for  the  hirer,  even  where 
the  hirer  only  is  interested  in  such  service. 
i\civ  Orleans,  A'.  A'.,  V.&^  M.  R.  Co.  v.  AW- 
wooil,  62  Miss.  565,  52  Am.  Rep.  191. 

A  railway  company  contracted  with  an 
employe  to  take  charge  of  a  freight  j'ard,  tf) 
be  paid  a  certain  sum  per  ton  for  freight 
handled  and  for  cars  moved.  A  superin- 
tendent of  the  company  was  autliorized  to 
see  that  the  work  was  properly  done,  and  if 


not,  the  company  could  remove  him.  The 
yard  master  thus  employed  had  general  con- 
trcjl  of  the  engineers  and  firemen  employed 
about  the  yard,  and  they  were  [/aid  by  him. 
A  [x'rson  not  employed  by  the  company 
sued  the  company  for  a  personal  injury 
received  through  the  negligence  of  train- 
men em[)loyed  by  the  yard  master.  llci\i, 
tiiai  the  yard  master  was  a  servant  of  the 
company,  and  not  an  independent  con- 
tractor,  so  as  to  make  him  lial)le  for  the  in- 
jury. Speed  w  ^Ulantic  (5~«  /'.  A'.  Co.,  2  ^Ini. 
&>  Eiii;.  R.  Cas.  77,  71  Mo,  303.— Foi.l.ou- 
INC.  Annctt  v.  Foster,  i  Daly  (N.  Y.)  502. 

The  plaintill  was  employed  by  the  month 
to  render  service  gener.dly  on  a  railroad,  in 
the  capacity  of  baggage  master,  conductor 
of  passenger  trains  and  gravel  tiains,  at 
such  times  and  places  along  the  road  as 
directed;  and  being  ordered  to  go  to  I",  and 
take  charge  of  a  gravel  train,  the  next  day, 
at  that  place,  took  passage  on  the  train  for 
P.,  but  j)assed  by  F.  to  T.,  and  ne.xt  day  re- 
turned by  the  same  train  towards  F.,to  take 
charge  of  the  gravel  train.  Before  arriving 
at  F.,  by  tlie  carelessness  of  the  servants  on 
the  passenger  train,  he  was  thrown  from  the 
car  and  injured.  Held,  that  the  plaint  ill  was 
to  be  regarded  as  an  emiiloye  of  the  railroad 
company;  that  his  relation  of  fellow-servant 
to  the  employes  operating  the  train  entitled 
him  otily  to  the  exercise  on  their  part  of 
ordinary  care,  and  not  that  cxtr.-iordinary 
care  due  to  a  common  passenger.  Manvilli; 
v.  Cleveland  C^  T.  R.  Co.,  11  Ohio  St.  417.— 
I^KViKwiXG  Whaalan  v.  Mad  River  &  L.  E. 
R.Co.,SOhioSt.  249. — Followed  IN  Colum- 
bus cS:  X.  R.  Co.  7'.  Webb,  12  Ohio  St.  475. 

5.  AVlio  aro  not  rtoenuMl  oniplo.ves. 
— (1)  In  ,!^encral. — One  who  undertakes  to 
assist  an  employe  of  a  railroad  company,  at 
the  request  of  the  employe,  does  not  thereby 
place  himself  within  the  protection  of  the 
company  so  that  it  is  bound  to  anticipate 
and  ascertain  if  he  has  placed  himself  in 
danger,  uidess  the  employe  has  express 
authority  from  the  company  to  make  the 
request,  or  occupies  such  a  position  toward 
the  company  and  the  act  to  be  done  that 
the  authority  can  be  fairly  implied.  Ken- 
tucky C.  R.  Co.  V.  Gastincau,  83  Ky.  119. 

A  section  hand,  employed  hy  the  day, 
who  was  not  at  work  the  night  he  was  killed, 
and  had  not  worked  the  preceding  day,  was 
not  in  the  employ  of  the  company.  Cincin- 
nati, N.  O.  6-  T.  P.  R.  Co.  V.  Conhy,  {Ay.) 
20  .y.  11'.  Rep.  Si 6. 
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Wlicrc  one  takes  a  contract  to  repair  a 
railroad  hri(lj,a-,  men  employed  by  him  to 
wiirk  hy  tlie  day  are  servants  of  the  con- 
traeiur,  and  not  of  the  railroad  company; 
and  no  privity  of  relation  exists  between 
them  and  the  company.  Vou/i^if  v.  .VfcV 
York  C.  A'.  Co.,  30  yv.fr/'.  (,V.  I'.)  229.— Al'- 
I'KoviNc.  Smith  ?'.  New  York  &  H.  K.  Co., 
'(,.  N.  V.  127. 

ll  a  man  tluis  employed  be  injured  by  a 
passinj,'  train  he  may  recover  against  the 
company  njion  sliowmj^  negligence  on  its 
part, and  that  he  was  himself  free  from  fault. 
i'oK/tj^  V.  -\'('a'  ]'(';■/•  C.  A\  Co.,  30  Bard.  (lY. 
]'.)  22<). — .AiMM.lKl)  IN  Schmidt  j'.  Steinway 
cS:  H.  W  K.  Co.,  55  Hun  4'/'.  -9  >-'•  Y.  S,  R. 
201,  8  N.  Y.  Supp,  664,  9  N.  Y.  Supp.  939. 

A  company  d(jes  not  bear  the  relation  of 
master  to  a  person  or  his  employes  who  are 
engaged  in  removing,  by  tfie  compan-'s 
permission,  upon  its  track,  by  means  oi 
grade  and  brakes  alone,  pars  which  had 
been  hired  to  sucii  person  and  jiLiced  at  his 
disposal  to  be  moved  by  himself:  and  the 
company  assumes  no  responsibility  to  em- 
ployes of  sucli  person  for  injury  sustained 
in  such  service  by  reason  of  negligence  of 
their  employer  or  of  their  fellow-servants. 
J /a  una  v.  ChaitanoOf^a  &^  N.  R.  G'. ,  88  Ti-nn. 
310,6  L.  K.  A.  727,  12  .V.  ;»'. /w/.  7r8.— 
OuOTiNC.  Nashville,  C.  &  St.  L.  K.  Co.  v. 
Handman,  13  Lea  (Tenn.)  423.— E.xi'LAIN'KIj 
IN  Arrowsmith  v.  Nashville  &  D.  K.  Co.,  57 
Fed.  Rep.  165. 

The  requirement  in  a  construction  con- 
tntct  ''that  the  work  shall  be  done  in  a 
thorough  and  workmanlike  manner,  to  the 
satisfaction  of  the  engineer "  of  the  con- 
struction company,  does  not  imply  or  au- 
thorize such  control  over  the  details  or 
methods  of  doing  the  work  as  would  con- 
stitute the  contractors  or  their  servants  the 
servants  of  the  construction  C(jmpany. 
Po'iViU  v.  Viygt'nia  Coiistr.  Co.,  88  Teiiii.  692, 
135.  IV.  Kc'p.6c)\. 

Nor  does  the  provision  that  the  contrac- 
tors shall  lay  the  tracks  "  as  far  as  the  chief 
engineer"  of  the  company  "  may  determine 
and  order"  make  them  or  their  employes 
servants  of  the  company.  Powell  v.  Virginia 
Consir.  Co.,  88  Tcnn.  692,  13  .S".  W.  Rvp.  691. 

(2)  I/lustratio9is.—\  railroad  company 
entered  into  an  agreement  with  an  individ- 
ual, that  he  should  occupy  a  section  house 
belonging  to  the  company  for  the  purpose 
of  boarding  employes  of  the  company,  the 
company  to  aid  in  collecting  the  value  of  the 


board  out  of  the  wages  of  the  employes. 
/A/;/,  that  this  diil  not  create  the  relati(jn  of 
master  and  servant,  but  a  niere  tenancy  at 
will.  IJoy/e  v.  Uiiio)!  J'ac.  A".  Co.,  147  U.  S. 
413,  13.SV//.  a.  A\/>.  r:,-:,. 

Men  employed  by  a  railroad  company  to 
shovel  coal  frcjm  a  vessel  to.^ts  freight  cars 
were  on  a  "strike,"  and  the  c(jmpany  riade 
an  arrangement  with  its  way-master  to  a'.lov.' 
him  so  much  for  handling  the  coal,  and  that 
lie  should  employ  the  men,  witli  the  agree- 
ment that  he  should  retain,  in  addition  to 
his  regular  wages,  anything  that  he  might 
save  out  of  the  sum  allowed.  The  men  were 
employed  under  this  arrangement,  and  the 
way-master  was  allowed  weekly.  <jn  his  re- 
port, the  amount  per  ton  that  he  was  en- 
titled to,  and  he  paid  ihe  shovelers.  Hi/d, 
that  'juch  persons  were  not  the  employes  of 
the  company.  Ihirke  v.  Xorwicli  &-■  It  .A'. 
Co.,  34  Coii/i.  474.— Cuii'icisiNU  Wiggett  7 . 
F(j.x,  36  Eng.  L.  &  Eq.  4S6. 

A  car-load  of  lumber  was  properly  loaded 
ami  shipped  to  the  consignee,  wdio  took 
charge  oi  it,  but  in  unloading  it  some  of  it 
fell  on  plaintifl's  intestate  and  killed  him, 
and  his  personal  representative  sued  for 
damages.  Held,  that  the  company  owed  no 
duty  to  the  deceased,  anfl  the  phiiniilt'  was 
properlv  nonsuited,  lliilse  v.  Neio  York, 
0.&^  I'v.  A\  Co..  71  //////  (X.  Y.)  40.— Dis- 
tinguishing Thomas  v.  Henges,   131   N. 

Y.  453- 

An  employe  of  a  contractor  shipping  wood 
upon  the  cars  of  the  railway  volunteered  in 
the  moving  of  cars  of  the  railway  company 
while  the  wood  was  being  loaded  for  his  em- 
ployer upon  the  tr.iin.  In  this  work  he  was 
injured.  In  absence  of  special  cxci'])i ion  — 
//e/t/,  siifhcient  to  allege  the  facts  o(  his  in- 
jury and  that  "  his  assistance  was  necessary 
to  expedite  his  master's  business."  Tliere 
being  no  evidence  showing  that  plaintifl 
was  engaged  when  injured  in  expediting  his 
employer's  business,  it  was  error  to  submit 
the  issue,  and  the  verdict  for  the  plaintifT  is 
not  supported  by  the  testimony,  which 
shows  he  acted  as  a  mere  volunteer.  /Con- 
ner V.  BryiXni,  79  Tex.  540,  1 5  S.  W.  Rep. 
491. 

O.  Question  wlieii  of  fact  lor  tlie 
jury.— Whether  or  not  shovelers  engaged 
in  transferring  coal  from  a  vessel  at  a  dock, 
into  the  cars  of  a  railroad  company,  the  ap- 
paratus used  belonging  to  sucli  companv  and 
controlled  by  its  servants,  and  the  shovelers 
being  paid   from   money  received  by  the 
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CDiiipiiny  fiuni  the  shipowners  for  iiiiload- 
iii,;,',  ;iie  servants  of  such  company,  is  a 
question  of  fact  to  be  decided  by  the  jury. 
Daley  V.  Boston  &^  .1.  A'.  Co.,  33  .////.  ii;>« 
/.V/i,'-.  A".  C<is.  29S,  147  A/tiss.  101,  6  A'.  AV/i,--. 
A'l'/'.  349,  16  .V.  /i.  A\-/>.  690. 

PlaintilT,  with  others,  was  employed  by  a 
railroad  comiiany  to  work  a  j)ile  driver  un- 
der a  f(jreman  selected  by  the  company, 
who  was  to  sec  tliat  it  was  kei)t  in  proper 
condition.  One  who  was  con.structinj;  a 
bridge  across  a  river  for  himself,  but  for  the 
pur[)ose  of  connecting  defendant's  tracks 
on  dilTerent  side"  of  ;  he  river,  arranged  with 
tlie  com|)any  for  tlie  use  of  iis  pile  driver 
and  em!)''''yes.  Under  this  arrangement 
the  pile  driver  and  the  em|iloyes  were  sent, 
and  while  engagefl  in  constructing  the 
bridge,  plaintiff  was  injured.  There  was 
evidence  tending  to  siiow  that  at  the  time 
of  the  injury  lie  was  working  for  the  bridge 
builder  and  looked  to  him  for  his  pay,  and 
that  the  company  was  exercising  no  control 
over  him.  Jh'/<f,  that  t  he  question  of  whether 
lie  was  the  ein])loye  of  the  company  or  of 
the  bridge  builder  should  have  been  sub- 
mitted to  the  jury.  Sltult::  v.  C/iictigo,  j\l. 
&'St.l\  R.  Co.,\o  Wis.  589,  13  Am.  Ky. 
Rep.  453.— Rkvikwki)  in  Peschel  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  17  Am.  &  Eng.  R. 
Cas.  545,  62  Wis.  338. 

7.  I>iscliar!ii',  yoiierall.v.  —  Unless 
restrained  by  contract,  a  corporation  or 
an  individual  may  suspend  or  discharge 
an  employe  at  pleasure,  with  or  with- 
out cause,  and  tiie  fact  that  the  em[)loye's 
reputation  is  aflected  by  unfavorable  infer- 
ences drawn  from  the  sus[)(;n';ioii  or  dis- 
charge itself  will  not  render  the  employer 
liable  in  damages.  Henry  v.  Pittsburgh  &• 
L.  K.  R.  Co.,  139  I'u.  St.  2S9,  21  .///.  Rt-p. 
157. 

If  a  party  be  hired  by  parol  for  a  term  of 
one  year  at  a  fixed  salary,  if  the  emploxe 
continues  in  service  beyond  the  expiration 
of  the  year,  without  any  new  agreement, 
either  party  may  terminate  the  contract  at 
pleasure,  and  payment  for  the  time  of  ser- 
vice actually  performed  is  all  that  can  be 
demanded.  Titcher  v.  Phil.idclpkia  &^  R. 
C.  <3-»  /.  Co.,  53  Hun  139,  25  N.  V.  S.  R.  318, 
6  /v.  V.  Supp.  134. 

Where  a  contract  for  service  contains  pro- 
visions for  the  regulation  of  the  wages  for 
the  second  year,  or  any  year  thereafter,  but 
contains  an  express  provision  that  the  com- 
pany may  discharge  the  employe  "at  any 


time,"  ihe  reasons  of  the  company  for  dis- 
charging him  arc  immaterial,  at  least  where 
no  fraud  is  set  up.  Sinit/i  v.  Ruffalo  St.  R, 
Co.,  35  llun  (A'.   J".)  204. 

Whereafter  a  revolt  by  labcjrers  eiiqiloyed 
by  a  railroad  c(Mni]aiiy,  one  of  the  men, 
with  the  acrpiiescenci'of  till-'  superintcndiiit, 
relurned  and  resumed  W(jrk — hcU,  that  the 
su[)ei  inieiident  couki  ...t  afterwards  dis- 
charge him  and  terminate  the  contract, 
there  being  no  recurrcnc'i  of  misconduct  on 
the  part  of  the  la'  i;er.  Monahan  v  Story, 
2  /•,'.  J).  Smi'lt  ^     .1',)  393. 

While  a  ra',h"oad  was  in  'he  iiands  of  trus- 
tees, the  superiiitendiiit  i.ipointed  by  them 
emi)loyed  plaintiff  as  an  agent  for  the  i)ur- 
chase  of  luir.ber  for  three  years,  bat  at  the 
end  of  the  first  year  tlu  road  passed  into 
the  control  of  a  new  company,  ami  i'efore 
the  end  of  the  second  year  plaintilT  was  dis- 
charged. There  was  no  evidence  that  the 
new  company.  \.\\to\\  taking  charge  of  the 
road,  assumed  the  contracts  entered  into  by 
the  trustees.  Held,  that  plaintilT  might  be 
discharged  at  any  time  without  rendering 
the  company  liable  for  damages,  but  it  was 
under  an  implied  contract  to  pay  him  for 
the  time  that  he  rendered  services.  .\For- 
rison  v.  Ogdensburgli  &^  L.  C.  R.  Co.,  53 
Earl).  (A'. 'l'.)  173.' 

S.  Wroiiifl'iil  (liscliaryc— Where  an 
employe  is  hired  for  a  specified  term  of 
service,  and  is  discharged  bef'ire  the  end 
of  the  term,  and  such  discliarge  is  with- 
out just  cause,  he  may  recover  for  the  wages 
already  earned,  or  may  maiinain  an  action 
against  his  employer  for  a  breach  of  the 
contract  of  hiring.  Pennsyhania  Co.  v. 
Dolan,  6  Ind.  ylpp.  109,  32  A'.  E.  Rep.  S02. 

A  servant  wrongfully  discharged  before 
the  expiration  of  his  term  of  service  cannot 
recovt'r  on  the  theory  of  constructive  ser- 
vice, Init  his  action  is  for  dam;iges  for  the 
wrongful  discbarge,  li-invis  v.  .SV.  Louis,  I. 
M.  &=  S.  R.  Co.,  24  Mo.  A  pp.  1 14. 

In  an  action  upon  a  contract  of  employ- 
ment, in  which  the  plaintiff  avers  he  has 
been  wrongfully  dismissed,  allegation  or 
proof  of  a  formal  dismissal  is  not  necessary; 
a  denial  and  repudiation  of  the  obligation 
of  the  contract  are  sufTicieiit,  East  Tenn.,  V. 
&>  (7.  R.  Co.  V.  Stnu/i,  7  Pea  (Te/tn.)  397. 

PlainiifT  was  injured  on  defendant's  road, 
and  in  settling  a  claim  for  dam.qges  against 
the  company  it  agreed  to  employ  him  as  a 
baggage  master.  He/d,  that  he  could  not 
be  discharged    for  incompetency  until   he 


8 


EMPLOYES,  {)-ll. 


v> 


I 


had  a  reasonable  opportunity  to  Icarn  the 
business.  Afoore  v.  C/it'cai^u),  Ji.  Sr'  Q.  R.  Co., 
22  yim.  (S~»  A'wi,'-.  A\  Cis.  396,  65  /oa'ti  505,  54 
Aw.  Rfp.  26,  22  X.  ir.  Rep.  650. 

A  freight  ai^'cnt  was  cniplo\ccI  for  one 
year,  to  be  paid  in  part  by  a  coniniission  on 
frciglits  passing;;  (jvcr  tlie  roa.ii,  1  ut  was 
wrongfully  <iisL'liar!,",'(l  Iiuforc  the  expiration 
of  the  year,  llchf,  that  in  fixing  liis  dain- 
ages  it  was  jtropiT  to  prove  by  '.vitnesses, 
who  had  the  management  of  the  business 
just  before  and  after  the  discharge,  what  he 
woidd  probably  liave  received  from  the 
business  had  he  not  liccn  discharg.d,  the 
witnesses  being  familiar  with  the  nature 
and  extent  of  the  business.  Xr,^'  York.  /,. 
E.  &-  W.  R.  Co.  V.  Car//.!,-/,  r  X.  V.  .S.  R. 
426,  40  J/i/n  639. 

A  company  has  no  just  ground  for  dis- 
charging its  servants  because  they  ate  at 
plaintiff's  house  or  drank  at  his  bar.  They 
presumably  had  the  right  to  eat  and  drink 
where  they  chose,  so  long  as  they  violated 
no  contract  with  their  employer,  and  per- 
formed tlieir  service  well  ;  and  the  malicious 
use  of  such  moral  coercion  for  the  purpcse 
of  injuring  ])lainiifT  was  wrongful,  and  made 
the  defendant  liable  for  the  damages  there- 
by inflicted.  IrJcrnat/onal  >?--  t7.  X.  R.  Co. 
V.  Grcc/nt'ooif,  2  TfX.  Civ.  App.  76,  21  5.  W- 
Rip.  559. 

i).  Foi-rcifiiro  «)roiiii)]<>.vo's  deposit 
Avitii  coiMpiiny.— Where  an  employe  de- 
posits mcMiey  with  the  coin])any  as  a  guar- 
anty of  his  faithful  carrying  out  his  part  of 
the  contract,  in  order  to  justify  its  retention 
it  must  appear  that  the  contingency  arose 
which  warranted  its  retention  under  the 
contriict.    Chicai^o  Ci/vR.  Co.  v.  lUixnchayd, 

Where  a  contract  for  service  provides 
that  llie  wages  of  the  employe  may  be  re- 
tained to  reimburse  the  company  for  any 
damages  that  it  has  sustained  through  the 
neglect  or  misconduct  of  the  emplove,  in 
order  to  retain  the  wages  the  conipany 
must  prove,  when  suit  is  brought  to  recover 
the  wages,  the  very  facts  required  by  the 
agreement— i.e.,  that  it  has  sustained  dam- 
ages by  the  neglect  or  misconduct  of  the 
employe.  C/i/cai^o  d/y  R.  Co.  v.  Bhvichard, 
35  ///.  App.  481. 

A  contract  for  service  provided  that  the 
employe  should  dep.^sit  S50  as  a  guarantee 
fund,  which  should  be  forfeited  for  certain 
misconduct,  and  it  was  left  to  the  judgment 
of  the  superintendent  of  the  com[)any  to 


declare  the  forfeiture.  Hchi,  that  sucii  a 
provision  should  receive  a  rigidly  strict 
construction  ;  and  before  a  forfeiture  is  per- 
mitted it  should  be  shown  that  there  was 
an  exercise  of  the  judgment  of  the  superin- 
tendent, and  that  it  was  exercised  in  good 
faith  and  in  a  reasonable,  not  in  an  arbi- 
trary, capricious  manner.  Chicago  Cily  R. 
Co.  V.  Rlaiic/iard.  35  ///.  App.  4S1. 

A  flischarged  employe  sued  to  recover  a 
certain  sum  which  he  liad  deposited  with 
the  company,  and  certain  wages  which  he 
claimed  to  be  unpaid.  The  contract  for 
service  was  in  writing  and  provided  that 
the  amount  deposited  and  the  wages  of  the 
em[ilnye  might  be  retained  to  pay  ruiv  dam- 
ages which  the  company  might  sustain 
through  the  carelessness,  neglect,  or  mis- 
conduct of  the  employe.  During  the  ser- 
vice it  was  claimed  that  a  man  had  been 
injured  thiough  the  caielessness  of  the  em- 
ploye, and  he  was  discharged.  On  apply- 
ing for  reinstatement  he  denied  his  care- 
lessness, but  an  oral  agreement  was  made 
that  he  was  to  resume  work,  and  yio  per 
month  was  to  be  applied  to  the  payment  of 
the  damages  that  the  company  had  sus- 
tained. Held,  that  this  parol  agreement  did 
not  take  the  place  of  the  original  written 
agreemer.L,  neither  did  it  modify  it,  and  lliat 
the  rights  of  the  employe,  as  to  the  deposit 
made  with  the  company,  and  as  to  his 
wages,  must  be  determined  with  reference 
to  the  written  agreement.  C/iirogo  City  R. 
Co.  V.  lUanchard,  35  ///.  .;//.  481. 

II.  WAGES. 

lf>.  Priority  of  i-laiins  for  wa^os.* 

— Under  the  Pa.  .Act  of  A])ril  9,  1S72.  and 
its  supplement  of  June  12,  1S7S,  the  claims 
for  wages  of  mechanics,  Laborers,  and 
otlvrs.  employed  in  or  about  mines,  manu- 
f;i  lies,  or  other  business,  are  preferred  to 
claims  for  rent  of  any  of  said  mines,  manu- 
factories, or  other  real  estate  held  under 
lease,  where  the  lessee  or  lessees  are  the 
parties  employing  the  said  mechanics,  labor- 
ers, aud  others.  Riddhsbiirg  C.  &^  I.  Co.'s 
Appeal,  114  Pa.  St.  58.  6  At/.  Rep.  381. 

11.  A.s.si};unioiit  of  cliiiins  for 
wajycs.— Labor  claims  for  wages  under  the 
Pa.  Act  of  April  9.  iS72,and  its  supplemt  1  t 
of  June  12,  187S,  may  be  sold  and  assigniv', 
and  the  assignees  are  thus  invested  with  ;,  i 


*  Lien  or  preference  of  servants  in  paynienl 
for  services,  see  note,  1  Am.  &  Eng.  R.  Cas.  311. 
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the  rights  the  labor  claimants  themselves 
would  have  had  if  their  respective  claims 
had  not  been  so  sold  and  assigned.  Kiddlcs- 
burt;  C.  iS^»  /.  Co.'s  Appeal,  114  t'a.  St.  58,  6 
At).  Kcp.  3S1. 

Claims  by  boarding-house  keepers  for 
board  furnished  to  raUioad  laborers  and 
operatives,  and  by  grocers  for  supplies  fur- 
ni.slied  to  the  boarding  house  keepers,  under 
an  arrangement  whereby  the  company  re- 
tained from  the  wages  of  the  laborers  the 
amounts  due  for  their  board,  and  credited 
the  boarding-houso  keepers  and  grocers 
tiicrewith,  are  properly  treated  as  claims 
for  wages  assigned  to  the  holders,  and  al- 
lowed priority  as  such.  Mcllhcnity  v.  lUnz, 
So  Tex.  1,13  .S'.  ]V.  Rip.  655. 

12.  Action  to  ret-over  waycs,  j'om- 
erully.* — A  railroad  employe  disciiaigcd 
from  service  is  entitled  to  immediate  pay- 
ment of  his  wages,  and  may  maintain  an  ac- 
tion for  their  recovery,  the  evidence  failing 
so  show  a  general  custom  among  railroads 
to  defer  jiayment,  or  notice  to  the  plaintill 
of  a  regidation  or  usage  of  his  employer  to 
do  so.  Tltoinpson  v.  Minneapolis  &=  St.  L. 
R.  Co.,  35  Mi/in.  428,  29  A'.  JV.  Rep.  148. 

Where  a  servant  has  been  wrongfully  dis- 
charged iic  should  either  sue  for  a  breach  of 
the  contract  or  for  the  amount  of  the  con- 
tract price  of  his  service.  If  he  sues  for 
breach  of  contract,  all  of  the  damages  are 
recoverable  in  one  action,  and  it  is  a  bar  to 
a  further  action.  If  he  sues  for  the  con- 
tract price,  he  must  show,  in  order  to  re- 
cover, that  he  was  ready  and  willing  to  per- 
form the  services;  hut  an  action  fo.  work 
and  labor  d(jne  after  the  discharge  cannot 
lie  maintained.  Wisriiuxn  v.  Panama  R. 
Co.,  I  /////.  [X.  V.)  300. 

Where  a  servant  enters  into  a  general  em- 
ployment and  agrecF  to  give  his  whole  time 
and  services  to  his  employer,  he  cannot  re- 
cover f(jr  services  performed  fir  a  third 
person,  unless  by  the  consent  of  the  em- 
l)loyer.  If  such  services  be  fjcrformed,  the 
master,  not  the  servant,  is  entitled  to  the 
wages.  Reynolds  v.  Roosevelt,  30  A'.  V.  S.  . 
369,  8  A^.  V.  Siipp.  740. 

A  railroad  employe  who  is  employed  on 
a  monthly  salary,  payable  each  month,  has 
a  right  to  sue  the  company,  if  not  paid,  at 
the  end  of  each  month ;  or  he  may  join  in 


*  Rinht  of  a  discliar;rc(l  employe  to  sue  com- 
pany for  wages,  see  28  Am.  &  Eno.  R.  Cas. 
564,  al>str. 


one  suit  a  part  of  the  time,  where  he  has 
not  been  paid  for  two  or  more  months;  and 
where  he  brings  two  suits,  each  for  an 
amount  within  the  jurisdiction  of  the  court, 
the  company  is  not  entitled  to  have  the 
suits  consolidated,  and  then  dismissed,  be- 
cause tlic  aggregate  amount  then  exceeds 
the  jurisfliction  of  the  court.  Mohrltardt 
v.  S.  /'.  (S-  r.  N.  R.  Co  ,  2  Tex.  App.  {Civ. 
Cas.)  27S. 

The  rules  of  a  company  forbade  the  re- 
employment of  a  servant  who  had  been  once 
discharged.  Plaintifl',  with  knowledge  oi 
this  ride,  was  discharged  from  service  and 
went  to  another  department  and  procured 
employment  in  another  capacity  under  an 
assimied  name,  but  when  his  identity  was 
discovered  he  was  again  discharged.  Jleld, 
that  he  was  entitled  to  recover  for  the  ser- 
vices actually  performed,  in  the  absence  of 
anything  to  show  that  the  company  had 
been  injured  or  damaged  by  his  fraud. 
(White,  J.,  dissenting.)  J'olev  v.  ]]'estern 
N.  V.  6-  P.  R.  Co.,  46  .V.  V.  S.  R.  6S0,  19 
A\  V.  Sup  p.  S26. 

i;5.  riea(linj?-Evitlence.-(i)  /'Avr,/- 
iV/^'-.— Where  the  complaint  alleges  that  the 
plaintilT:  was  employed  as  the  engineer  of 
the  defendant,  and  rendered  services  to  the 
defendant,  he  can  recover  either  on  the 
special  contract  or  on  the  common  count. 
Le-ii'is.v.  Albemarle  &>  R.  R.  Co.,  95  .V.  Car. 
179. 

Where  the  declaration,  when  taken  as  a 
whole,  shows  that  the  suit  was  for  services 
not  actually  rendered,  but  which  the  plain- 
till was  ready  to  render,  to  the  defendant, 
under  a  contract  of  employment,  but  does 
not  allege  that  the  contract  was  made  with 
or  by  the  defendant,  or  that  the  plaintiff  was 
wrongfully  discharged,  or  that  he  objected 
to  taking  a  rest  when  notified  that  he  might 
do  so,  no  cause  of  action  is  set  forth,  and 
there  is  no  error  in  dismissing  the  action 
for  that  reason,  on  general  demurrer  to  the 
declaration.  Saunders  x.  Atlanta  &^  F.  I\. 
Co..  83  Ga.  437,  10  S.  E.  Rep.  266. 

In  an  action  bv  an  employe  of  a  railroad 
company  to  recover  for  wages  due,  the  de- 
fendant cannot  question  the  authority  of  its 
agent  to  execute  a  time  check,  where  it  has 
not  pleaded  non  est  factum.  San  Antonio 
<5-»  A.  P.  R.  Co.  V.  Wilson,  50  Am.  &'  Enj:^. 
R.  Cas.  513,  4  Tex.  App.  {Civ.  Cas.)  565,  19 
6.   ir.  Rep.  910. 

(2)  Evidence. — Where  a  person  claims  to 
have  been  employed  for  a  stated  time  at  a 
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stipulated  salary  per  month,  and  sues  to  re- 
cover for  services  rendered  under  sucli  em- 
ployment, and  the  defendant  denies  any  iia- 
biliiy,  he  may  oiler  testimony  tending  to 
show  tlial  tile  i-laiiuilT  was  at  tlie  same  time 
enj^agcd  in  the  services  of  another.  Phin- 
ucy  V.  Broitsoit,  43  Kan.  451,  23  J'ac.  Rep, 
624. 

Where  an  empUjye  sues  a  company  for 
wages,  and  tlic  only  defense  set  up  is  that 
neither  the  company  nor  its  agents  em- 
ployed the  plaintill,  it  is  proper  to  allow 
proof  by  the  company  that  the  plaintill  re- 
ceived payment  from  the  agents,  for  the 
purpose  of  showing  that  he  considered  them 
as  the  employers,  and  not  the  company, 
where  the  manner  of  making  the  payments 
afforded  some  evidence  bearing  ui)on  the 
question  at  issue.  Gilmore  v.  Atlantic  iS-» 
1\  K.  Co.,  35  Jiarb.  iX.  Y.)  27c,. 

It  is  not  one  of  the  ordinary  duties  of  a 
station  agent  to  accept  orders  for  the  pay- 
ment of  wages,  and  general  authority  to  do 
so  cannot  be  established  by  showing  that  he 
had  frequently  received  and  sent  in  such 
orders,  which  had  been  paid  by  the  com- 
pany. Tolfdo,  St.  L.  (S^  K,  C.  R.  Co.  v.  ]\Ic- 
Conuick,  \o  111.  ^Ipp.  51. 

The  by-laws  of  a  company  provided  for 
an  executive  committee  of  the  board  of  di- 
rectors to  have  charge  of  the  business  of 
the  comjiany.  In  an  action  by  a  chief  engi- 
neer to  recover  for  services,  it  appeared 
that  a  member  of  the  board,  who  was  also 
a  member  of  the  committee,  informed  him 
of  his  appointment.  Held,  that  it  was  com- 
petent for  plaintill  to  testify  mat  after 
he  had  received  this  notice  he  entered  into 
a  certain  agreement  with  the  member  of  the 
committee.  Raines  v.  Syracuse,  P.  &•  O. 
R.  Co.,  12  yV.  ]'.  S.  R.  354,  46  ////;/  678. 

A  conductor  was  discharged  and  sued  for 
a  balance  of  wages  due  him.  TJie  com- 
pany admitted  that  the  wages  were  due,  but 
claimed  that  the  conductor  had  collected 
fares  which  he  had  not  accounted  for,  and 
at  the  trial  proved  by  several  detectives  that 
they  had  paid  fares  on  the  train,  which  it 
was  claimed  were  not  reported  by  the  con- 
ductor. One  of  these  witnesses  testified 
that  he  did  not  buy  a  ticket  because  he  got 
on  for  the  purpose  of  paying  a  fare.  He 
was  asked  on  cross-examination  if  he  did 
not  do  so  for  the  purpose  of  reporting  that 
he  had  accomplished  something,  to  which 
the  witness  answered,  "  Yes,  sir,"  which  was 
objected  to.     HeU,  that  the  admission  of 


the  question  and  answer  was  within  the  dis- 
cretion of  the  trial  court,  and  was  not  error. 
Francis  v.  Rome,  II'.  &>  O.  R.  Co.,  36  A'.  ]'. 
^'.  R.  745,  59  //i/n  620,  12  A'.  V.  Supp.  939. 

Where  an  acti(jn  for  compensation  for 
services  renderetl  has,  to  support  it,  no  evi- 
dence of  any  promise  to  pay  except  the 
plaintitl's  own  testimony,  it  must  be  clear 
and  explicit.  His  saying,  "  It  was  always 
held  out  to  me  that  I  would  be  paid  a 
salary,"  or  testimony  to  like  efl'ect,  is  not 
sutl'icient,  for  it  gives  only  an  opinion  or 
conclusion  of  the  witness.  The  words  re- 
lied upon  as  constituting  the  promise  of  a 
salary  should  be  given.  So  held,  where 
plaintiff  sold  tickets  for  two  railroad  compa- 
nies and  suud  one  for  services  which,  under 
the  circumstances,  might  have  been  un- 
derstood to  be  inconsistent  with  his  du- 
ties to  the  other,  or  to  have  been  covered 
by  his  salary  from  the  other.  Pennsylvania 
R.  Co.  V.  Flanic;an,  26  Am.  &^  Eng.  R.  Cas, 
88,  112  Pa.  St.  558,  4  /III.  Rep.  364.— Quot- 
ing Everhart  v.  Searle,  71  Pa.  St.  256. 

14.  IJcIciises,  Hciicrally.  — Where  an 
employe  and  resident  of  Missouri  per- 
forms labor  in  this  state  for  a  railway  com- 
pany, a  corporation  of  another  stale,  but 
also  doing  business  in  this  state,  and  the 
wages  of  such  employe  are  exempt  in  this 
as  well  as  in  the  other  state — /leld,  in  an  ac- 
tion by  the  emi)loyc  to  recover  such  wages 
in  this  state,  that  the  fact  that  the  cor- 
poration has  been  garnished  in  such  other 
state  by  a  creditor  of  such  employe  before 
the  bringing  of  this  action  and  service  of 
summons  obtained  upon  the  employe  only 
by  publication,  is  no  defense.  (Horton.C.L, 
dissenting.)  Missouri  /'ac.  R.  Co.  v.  S/iarilt, 
44  AnKQ^  F.ng.  R.  Cas.  657,  43  Kan.  375, 
387,  23  Pac.  Ref).  430. —  Disi  iNOUlsiiiNC, 
Purlington  &  M.  R.  R.  Co.  7'.  Thompson, 
31  Kan.  iSo;  East  Tenn.,  V.  &  (J.  K.  Co.  v. 
Kennedy,  83  Ala.  462,  Rkconcimnc;  Moore 
V.  Chicago,  R.  I.  tSr  P.  R.  Co.,  43  Iowa  385  ; 
Baltimore  &  O.  R.  Co.  v.  May,  25  Ohio  St. 
347. 

A  discharged  employe,  after  the  lapse  of 
two  months,  brought  suit  to  recover  two 
months'  wages,  and  took  judgment  by  de- 
fault. After  the  lapse  of  two  months  more 
he  brought  another  suit  to  recover  for  two 
months'  wages.  Held,  that  permitting  the 
judgment  to  be  taken  by  default  in  the  first 
suit  did  not  prevent  the  c<  .npany  from 
showing  in  the  second  suit  that  the  agree- 
ment for  service  had  been  vacated  by  mu- 
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tual  consent  before  bringing  the  first  suit. 
Van  Ahtyiie  v.  ludiiinapolis,  P.  (S«»  C,  R. 
Co.,  21  Hoxv.  Pr.  {N.  ]'.)  175,  34  Barb.  28. 

A  disciiarged  street-car  conuuctor  sued  to 
recover  wages,  and  the  company  set  up  as 
a  defense  a  violation  of  certain  rules  to  the 
eticct  that  plaintilT  should  not  receive  fares 
from  passengers,  and  requiring  hiiu  to 
rci^istcr  every  person  getting  on,  and  if  such 
rules  were  violated  §1 5  should  he  deducted 
from  his  wages  as  liquidated  damages,  and 
that  a  report  of  detectives  of  a  violation  of 
tlie  rules  should  be  conclusive.  Held,  that 
such  agreement  was  valid  and  binding,  and 
that  plaintilf  could  not  recover  upon  deny- 
ing a  rei)ort  made  by  two  detectives  of  a 
violation  of  the  rules.  Giil/ag/if}'  v.  Chris- 
toplicr  £-  T.  Si.  R.  Co.,  14  J)a/y  366,  13 
A',  v.  S.  R.  So.— FoLi.uwiNT,  Hirdsall  v. 
Twenty-third  St.  R.  Co.,  8  Daly  419. 

In  such  case  a  failure  on  the  part  of  the 
company  to  discharge  the  conductor  imme- 
diately upon  discovering  a  violation  of  the 
rules  was  not  a  waiver,  so  as  to  prevent  it 
fiom  insisting  upon  the  penalty.  Ga/la^/ier 
V.  Clirhtoplwr  &^  T.  St.  R.  Co.,  14  Daly 
366,  1 3  X.    Y.  S.  R.  So. 

15.  IJolesist'  ol'c'liiim.— Where  a  claim 
for  lai)or  on  the  Panama  railroari  was  ad- 
justed at  the  place  of  peifcjiniance  with  a 
clerk  of  the  employer,  on  the  report  of  his 
sui)erintendent,  and  a  payment  was  made 
to  the  claimant,  who  gave  a  receipt  in  full, 
withtiut  objection — //(•/(/,  in  an  action  after- 
wards brought  in  New  York  to  recover 
upon  the  alleged  value  of  the  work,  that 
the  claimant,  in  tiie  absence  of  any  evi- 
dence of  mistake,  was  concluded  by  the 
settlement.  Harris  v.  Story,  2  E.  D.  Smith 
{.V.   J'.)  363. 

1  ({.  S«'t  -oir—  Itooouimu'iit  —  C<mn- 
t(M'<'l;iini. — \  railroad  corporation  may  re- 
cover damages  resulting  from  the  negli- 
gence of  an  employe  in  the  performance  of 
his  contract  of  service,  when  sued  by  the 
employe  to  recover  his  wages.  Mobile  (S>> 
M.  R.  Co.  V.  Clanton,  59  Ala.  392. 

The  measure  of  damages  in  such  case  is 
fixed  by  a  legal  standard  ;  and  the  corpora- 
tion having  the  right  to  maintain  an  action 
against  the  employe,  it  may,  when  sued  by 
him  to  recover  wages,  set  off  by  plea  such 
damages,  and  if  the  facts  justified  it.  recover 
a  judgment  for  the  excess.  Mobile  c~  M. 
R.  Co.  V.  Clanton,  5«  ^lla.  39.  Scott  v. 
Me.vican  Nat.  R.  Co.,  4  Tex.  App,  (Civ.  Cas.) 
496,  18  .S-.   IV.  Rep.  137. 


Where  an  employe  sues  a  railroad  c:(mi- 
pany  for  wages  and  the  company  files,  as  a 
set-off,  a  claim  for  damages  growing  out  of 
the  negligence  of  the  plaintiff  in  running  a 
train,  if  it  exceeds  the  jurisdiction  of  ihe 
court,  the  excess  of  jurisdicl.on  may  be 
waived  so  as  to  bring  the  claim  within  the 
jurisdiction.  Scott  v.  Mexican  Xat.  R.  Co..  4 
Tex.  App.  {Civ.  CrtJ.)  496,  18  5.  W.  Rep.  137. 

A  locomotive  engineer  is  not  bound,  at 
all  hazards,  to  comprehend  fully  all  the  re- 
sults of  changes  in  the  running  time  of 
trains  made  by  a  new  time-table,  and  is  not 
necessarily  guilty  of  negligence  in  running 
his  trains  conirary  to  the  rules  of  such  time- 
table on  the  first  trip  after  it  takes  effect. 
Nelson  v.  Chicago,  M.  &^  St.  P.  R.  Co.,  22 
Am.  &^  Eng.  R.  Cas.  391,60  f rv.f.  32Q,  igN. 
IV.  Rep.  52. 

The  length  of  time  given  to  such  engi- 
neer to  examine  the  new  time- table,  his  re- 
cent services  and  protracted  labors  upon  tiie 
road,  his  state  of  health,  and  the  fact  ilu.t 
he  has  applied  to  be  relieved  from  duty  on 
such  trip,  the  previous  manner  of  running 
trains  and  his  understanding  of  the  changes, 
are  all  pertinent  to  the  issue  of  negligence, 
where  the  company  undertakes  to  set  up  a 
claim  for  damages  it  has  suffered  against 
the  wages  due  the  engineer.  Nelson  v.  Chi- 
cago, M.  &=  St.  P.  R.  Co.,  22  Am.  &=  t-ng. 
R.  Cas.  391,  60  JVis.  320,  19  jV.    IV.  Rep.  52. 

In  an  action  by  an  eniploy-e  against  his 
employer  for  wages  due,  the  latter  cannot 
recoup  unliquidated  damages  arising  from 
an  act  of  the  employe  outside  of  the  line  of 
his  duty.  So  held,  where  the  driver  of  a 
switch  engine  started  with  an  engine  on  a 
foggy  morning,  without  flag  or  signal  light, 
in  violation  of  the  rules  (jf  the  company, 
and  collided  with  another  engine,  by  which 
the  company  suffered  considcral)le  loss. 
Nashville  &^  C.  R.  Co.  v.  Chnmley.  6  Ileisk. 
(7lw/.)32S. 

In  an  action  against  a  railroad  conijiany 
by  a  station  agent  for  salary,  the  comjiany 
admitted  the  amount  of  compensation 
claimed,  but  claimed  to  offset  it  by  a  claim 
for  missing  funds  collected  and  not  paid 
over  by  plaintiff.  Plaintiff  admitted  that 
the  money  had  l)een  collected  by  him,  but 
cl.iimed  that  it  had  been  appropriated  by 
the  telegraph  operator,  who  sometimes,  at 
his  request,  acted  as  agent  in  his  absence. 
There  was  a  conflict  of  evidence  as  to 
which  of  the  two  did  in  fact  appropriate 
the  funds.     Held,  that  the  evidence  was  not 
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siiflicient  to  support  a  verdict  for  tlie  plain- 
till.     .SV.  Louis,  /.  J/.  .5-  S.  K.  Co.  v.  S»ii^/i, 

^,■6  Ark.  317.  3  ■^'-  "'•  ■^■'''/-  2>'n- 

17.  Obtaining  otiicr  I'liiployment 
alter  ilisfliarj^c. —  If  an  cniplDjc  is 
wrongfully  discliargcd  it,  is  his  duty  to  seek 
otlier  emi)l()ynient  if  it  can  be  had.  If  he 
succlhmIs,  ihe  aniuunt  of  the  benefits  which 
lie  obiains  from  the  new  employment 
siioLiKl  be  deducted  from  the  amount  of 
the  wages  that  lie  was  entitled  to  under  the 
first  eiiij^loyment,  which  would  otherwise  be 
the  measure  of  danuu^es.  This  rule  applies 
where  the  employe  enters  into  new  business 
on  Ins  own  account;  hence  it  is  proper  to 
admit  evidence  of  the  value  of  the  em- 
ploye's services  when  cm|)loyed  on  his  own 
account.  Iluntin^toii  v.  L\:;di-usbHr,^h  tS^  L. 
C.  A.  G).,  33  J/ow.  yv.  (.\'.  1'.)  416.— Dis- 
tix(;lisiii;d  in  Toplitz  7a  UUman,  20  N.  Y. 
Supp.  50. 

Where  a  discharged  employe  sues  for 
damages,  and  it  appears  that  he  has  had 
other  employnii  nt  afier  he  was  discharged, 
but  less  |)rofitable,  defendant  is  entitled  to 
a  credit  of  the  amount  actually  earned,  and 
not  the  amount  that  the  services  were 
actually  worth.  Toplits  v.  Ul/iiuin,  20  A'. 
J'.  Siipp.  50.-  DisrixcuisiiiNt;  Hunting- 
ton 7'.  Ogdenshurgh  &  L.  C.  R.  Co.,  33 
How.  Pr.  416. 

A  railroad  company  brought  an  action 
against  a  discharged  employe  for  money 
had  and  received.  The  employe  pleaded  a 
set-off,  basing  it  upon  the  ground  of  in- 
juries by  reason  of  the  wnjngful  discharge. 
The  measure  of  damages  to  which  the  em- 
plo;,''  was  entitled  by  reason  of  his  unlawful 
discliarge  was  fixed  by  the  contract  of  em- 
ployment, and  under  it  was  a  stipulated 
salarv  for  one  year,  less  the  actual  amount 
paid  him,  and  less  the  amount  of  money  be- 
longing to  the  company  which  he  had  actu- 
ally received  and  not  accounted  for.  Jhli/, 
that  it  was  competent  for  the  company,  in 
reduction  of  such  damages,  to  oflcr  in  evi- 
dence that  the  employe  actually  earned,  or 
might  by  diligence  have  earned,  wages  in 
other  employment  or  vocation  subsequent 
to  his  disniis;;al.  Ciimhcrland  &^  P.  A'.  Co. 
V.  .SAirk,  45  il/,/.  161. 

18.  Anioiint  rocovcrabh',  yciier- 
ally.— Where  a  statute  provides  that  if 
the  wages  of  an  eini)loy6  are  not  paid  on 
the  day  of  his  discharge,  the  wages  shall 
continue  at  the  same  rate  until  paid,  the 
amount  allowed  in  addition  to  the  wages 


earned  is  exemplary  damages  and  not  a 
penalty,  and  a  justice  of  the  peace  has  juris- 
diction of  an  action  for  the  recovery  of  sucli 
additional  amount, although  he  is  forbidden 
to  take  jurisdiction  of  actions  for  the  re- 
covery of  statutory  penalties.  (Bunn,  C.J., 
dissenting.)  L^c/>  v.  S/.  l.oiiis,  1.  A/.  &>  S. 
A'.  Co.,  57  yh/i.  £-»  AV/i,'-.  A.  f(r.v.  i,  58  Ari: 
407,  25  .v.   //'.  AV/.  75- 

In  an  action  by  a  track  su[)erintendent  for 
breach  of  a  contract  of  hiring,  the  true  rule 
as  to  the  amount  of  recovery  is  the  wages 
agreed  to  be  paid  by  the  Cf^ntract ;  and  the 
burden  of  showing  what  the  plaintili"  did 
earn  or  could  earn  by  reasonable  diligence 
in  other  cm()loyment  is  thrown  ni)on  the 
defendant.  Kclhy  v.  Louisville  5^  N.  K. 
Co. ,  49  ///.  A  pp.  304. 

The  act  of  March  3,  1SS5  (Elliott's  Ind. 


Sui 


)p. 


[596,  159S),  which  provides  that 


every  company,  corporation,  or  organiza- 
tion in  the  absence  of  any  written  con- 
tract to  the  contrary  shall  be  required  to 
make  full  settlement  witli  and  full  |)ayinent 
in  money  to  its  employes  engaged  in  man- 
ual or  mechanical  labor  done  for  the  com- 
pany at  least  once  in  every  calendar  month, 
and  failing  to  do  so  shall  be  liable  to  a  jien- 
alty  of  one  dollar  {w  each  succeeding  day, 
with  reasonable  attorney's  fees  in  case  of 
suit,  etc.,  applies  to  a  suit  brought  against  a 
railroad  company  for  work  and  labor. 
Ta-ye  Hnutc  &-  I.  A.  Co.  v.  Baka;  4  IiuL 
App.  66,  30  N.  E.  Ri-p.  431. 

Under  Elliott's  Supp.,  §  1602,  providing 
for  a  penalty  of  one  dollar  for  each  d,iy 
that  wages  shall  be  withheld  from  an  em- 
ploye after  ten  days  from  demand  ni.ide, 
recovery  can  be  had  only  of  the  penalty 
accrued  at  the  time  of  the  commencement 
of  the  suit.  Tore  Haiilc  &^  I.  A.  Co.  v. 
Aaker,  122  Ind.  433,  24  A^  E.  Aep.  83. 

The  value  of  the  services  of  a  clerk  of  a 
corporation  who  attends  the  meeting  of  the 
board  of  directors,  waits  upon  their  delib- 
erations, reduces  the  results  of  their  action 
to  proper  form,  under  the  responsibility  at- 
taching to  his  office  of  clerk,  is  not  to  be 
determiupd  by  the  value  of  the  mere  clerical 
service  of  writing  or  copying  of  so  many 
pages  or  folios;  and  when  the  compensa- 
tion or  salary  of  such  clerk  or  ofhcer  is  not 
fi.xed  by  contract,  or  by  law,  he  may  recover 
such  sum  as  he  may  by  competent  evidence 
prove  his  services  to  be  worth.  Missouri 
Aivi-y  A.  Co.  v.  Aichanh,  8  Kan.  101. 

When  one  enters  into  a  contract  of  ser- 
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vice  for  another  for  a  fixed  salary  or  com- 
pensation, he,  prima  facie,  agrees  to  give 
the  latter  his  entire  time,  and  the  rendition 
of  service  by  the  employe,  as  a  notary  public 
in  the  employer's  business,  does  not  make 
tile  latter  liable  for  the  statutory  fees  there- 
for, in  the  absence  of  an  agreement  or  un- 
derstanding to  that  elTect,  or  a  course  of 
conduct  between  the  parties  showing  such 
fees  were  not  to  be  included  in  the  em- 
ploye's salary.  Leach  v.  Hannibal  &^  Si.  J. 
A\  Co.,  86  il/i;.  27. 

Where  an  employe  is  wrongfully  dis- 
<:hart;ctl  and  is  unable  to  obtain  other  em- 
ployment, his  damages  are  the  amount  of 
tlio  promised  wages  for  all  services  which 
he  olTered  to  perform,  and  which  the  de- 
fendant refused  to  receive.  JinniinL;/i)n  v. 
Oi!;densbiirgIi  &>  L.  C.  Ji.  Co.,  33  How.  Pr. 
(.V.  V.)  416. 

An  employe  cannot  conft r  jurisdiction 
upon  a  court  where  he  sues  a  company  to 
recover  wa.qes  in  an  amount  less  than  that 
required  to  give  the  court  jurisdiction,  by 
claiming  in  addition  $200  for  damages  for 
"  the  company  maliciously  and  oppressively 
refusing  to  pay"  him,  where  there  was 
noihing  to  show  a  greater  right  to  damages 
than  in  any  other  failure  to  pay  money.  In 
such  case  the  measure  of  damage  is  the 
amount  of  wages  due  with  interest.  Texas 
&^  P.  R.  Co,  V.  Crawford,  2  Tex.  App.{Civ. 
Cas.)  663. 

A  statute  rendering  railroad  companies 
liable  to  pay  their  employes  twenty  per 
cent,  on  the  amount  due  them  as  wages,  in 
addition  to  such  amount,  where  such  com- 
panies refuse  to  pay  their  indebtedness  to 
their  employes  within  fifteen  days  of  de- 
mand, is  special  legislation,  and,  therefore, 
unconstiiutional  and  void.  San  Antonio  5^ 
A.  P.  P.  Co.  v.  IViison,  50  Ant.  &^  P-ng.  P. 
Cas.  513,  4  Tex.  App.  {Civ.  Cas.)  565,  19  S. 
W.  Pep.  910. 

Arkansas  Act,  March  25,  1889,  requires 
corporations,  and  persons  engi";ed  in  the 
operation  or  construction  of  railroads  and 
railroad  bridges,  and  contractors  and  sub- 
contractors engaged  in  the  construction  of 
any  such  road  or  bridge,  to  pay  their  em- 
ployes on  the  day  pf  discharge  the  unpaid 
wages  then  earned  by  them  at  the  contract 
rate,  without  abatement  or  deduction. 
Held:  (i)  that  the  act  means  that  the  unpaid 
wages  earned  at  the  contract  rate  at  the 
time  of  discharge  shall  be  paid  without  dis- 
count on  account  of  the  payment  thereof 


before  the  time  they  were  payable  accord- 
ing to  the  terms  of  the  contract  of  emiiloy- 
ment ;  (2)  that  so  far  as  the  act  afTecis  nat- 
ural persons  it  is  unconstitutional  in  im- 
pairing their  riglit  to  contract,  but  as  to 
corporations  it  is  a  valid  enactment  under 
the  reserved  power  to  alter  and  repeal  laws 
relating  to  tiie  formation  and  organization 
of  corporations,  and  the  act  is  divisible,  so 
that  the  unconstitutional  part  may  be  '.'lini- 
inated  and  the  valid  part  may  stand  ;  (3) 
that  the  act  being  general  and  uniform  in 
its  operation  upon  all  persons  coming 
wilhiii  the  class  to  which  it  applies,  it  is  not 
invalid  as  special  legislation.  Lccp  v.  Sf. 
Louis,  /.  M.  iS-»  S.  P.  Co.,  57  Am.  &^  Eng.  P. 
Cas.  I,  58  Ar/:.  407,  25  S.  IF.  Pep.  75. 

10.  Extra  wages.— All  employe  who 
contracts  to  work,  with  knowledge  of  and 
reference  to  the  invariable  rule  and  custom 
of  the  master  that  no  particular  number  of 
hours  shall  constitute  a  day's  work,  cannot 
recover  for  extra  time  under  the  ten-hour 
law  (Mich.  Laws  18S5,  Act  No.  137),  espe- 
cially where  he  has  signed  a  recci|)t  for 
wages,  wiiich  was  read  to  him,  expressly 
covering  all  extra  time.  Bartlett  \.  Street 
P.  Co.,  82  Mic/i.  658,  46  iV.  IV.  Pep.  1034. 

Where  an  emphjye  applies  for  an  increase 
of  wages  and  is  told  that  it  cannot  be 
granted,  and  that  he  must  continue  at  the 
former  wages  or  quit  the  service,  by  con- 
tinuing in  the  service  he  is  prevented  from 
claiming  extra  pay.  McGovcrn  v.  Western 
P.  Co.,  28  How.  Pr.  {N.  K.)  493. 

Where  the  servant  voluntarily  performs 
extra  services,  and  gives  the  master  no 
notice  of  any  intention  ti>  claim  compensa- 
tion for  same,  but  settles  with  him  statedly 
under  liis  original  contract,  the  law  will  im- 
ply no  contract  and  give  no  compcns.itiijn 
for  said  extra  services.  Past  Tenn.,  V.  &> 
G.  P.  Co.  V.  McKnigJit,  15  Lea  {Tenn.)  336. 

The  chief  ofhccr  of  the  department  of  the 
railroad  service  to  which  the  plaintiff  be- 
longed having,  by  an  official  circular,  i)re- 
scribed  the  plaintiff's  duties,  amongst  which 
were  the  following— "  He  will  compile  the 
monthly  rate-sheets  and  see  that  all  busi- 
ness of  this  branch  is  properly  conducted," 
and  the  plaintiff  having,  after  the  promul- 
gation of  this  order,  compiled  the  monthly 
rate-sheets  for  several  years,  during  which 
he  received  his  regular  compensation  as  an 
employe  of  the  company,  such  compensa- 
tion is  to  be  taken  as  covering  his  services 
in  compiling  the  rate-sheet,  as  well  as  all 
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other  services  laid  down  in  the  circular. 
Siitith  V.  Central  R.  6-  B.  Co.,  SS  Uu.  266,  14 
.V.  /i.  AV/>.  567. 

!20.  Foi-reitiire  of  wajjes.*— A  pro- 
vision in  a  contract  for  service  to  the  eflect 
that  tiie  wages  of  the  employe  shall  be  for- 
feited for  neglect  or  misconduct  which 
brings  damage  to  the  company,  should  be 
strictly  construed  as  against  the  company. 
C/i/orj;o  City  R.  Co.  v.  Uluncluvd,  35  III. 
A  pp.  4S1. 

Where  a  railroad  employe,  after  being 
discharged,  sues  for  wages,  claiming  to  have 
been  hired  by  the  month,  whicli  is  admitted 
by  the  company,  but  the  defense  is  set  up 
that  he  was  dismissed  for  cause,  it  is  error 
to  instruct  the  jury  that  they  may  find  for 
plaintill  if  they  believe  from  the  evidence 
that  he  was  hired  by  the  month.  Evans  v. 
St.  Louis,  I.  J/.  &•  S.  R.  Co.,  16  Mo.  A  pp. 
522.— Rf.conci  1,1:1 )  IN  White  v.  St.  Louis 
&  S.  F.  R.  Co.,  20  Mo.  App.  564. 

til.  lJ«'C(»v<'ry  of  Wiiat's  dopositert 
with  fompaiiy.— A  car  conductor  who, 
in  leaving  a  part  of  his  wages  with  the  sec- 
retary of  a  corporation  as  a  deposit,  believes 
that  lie  is  depositing  the  same  with  the 
corporation,  being  partly  induced  to  this 
belief  by  the  action  of  the  secretary  in  mak- 
ing a  inemorandum  of  the  deposit  in  writ- 
ing, at  the  time,  on  the  books  of  the  cor- 
poration, and  by  other  circumstances,  may 
recover  from  the  corporation  the  money  so 
de[)osited.  Carroll  v.  People's  R.  Co.,  14 
Mo.  App.  490. 

The  conductor's  receipt  on  the  books  of 
the  company  for  the  full  amount  of  his 
wages  for  each  month  will  not  estop  him 
from  recovering  of  the  corporation  the 
money  so  deposited  with  it.  Carroll  v. 
People's  R.  Co.,  14  Mo.  App.  490. 

III.    LIABILITY  TO  MASTER. 

22.  For  injuries  to  master's  prop- 
erty.— If  two  or  more  servants,  though  act- 
ing independently  of  each  other,  are  at  the 
.•>ame  time  guilty  of  a  wrong  which  con- 
tributes to  the  injury  of  the  master,  all  or 
either  of  them  are  liable  to  the  master  to 
the  full  extent  of  the  injury  the  same  as 
other  wrong-doers.  Texas  o-»  P.  R.  Co.  v. 
Hurless,  i    Tex.  App.  (Civ.  Cas.)  306. 

A  servant  is  liable  to  his  master  for  in- 

*\Vhen  company  not  bound  to  pay  for  ser- 
vices rendered,  see  38  Am.  &  Eng.  R.  Cas.  24, 
abstr. 


juries  to  his  master's  property  caused  by 
his  negligence,  and  there  is  no  law  which 
rec|uires  that  the  negligence  shall  be  wilful 
in  order  to  create  the  liability.  Texas  &^ 
P.  R.  Co.  V.  Hurless,  i  Tex.  App.  (Civ.  Cas.) 
306. 

23.  Liability  of  sureties.— Where 
one  railroad  company  which  had  leased 
another  took  a  bond  with  sureties  from  one 
of  its  employes,  and  subsequently  tlie  two 
railroads  were  consolidated  under  the  act 
of  May  16,  1S61,  and,  under  a  new  name, 
the  same  business  was  continued  —  l/eld, 
that  the  sureties  were  liable  for  the  em- 
ploye's defalcation  after  the  merger  of  the 
two  companies.  Peiiiisj'hania  G^N.  IV.  R. 
Co.  V.  Harkins,  50  Am.  &>  T.iig.  R.  Cas.  5S7, 
149  Pa.  St.  121,  24  All.  Rep.  175. 

In  such  case  the  suit  against  the  sureties 
having  been  brought  in  the  name  of  the 
new  company,  after  trial  on  the  merits,  it  is 
immaterial  whether  the  suit  was  properly 
so  brought  or  not ;  if  the  suit  should  have 
been  in  the  name  of  the  original  obligee  to 
the  use  of  the  new  comjjany,  the  defect 
could  be  cured  by  amendment.  Pennsyl- 
vania &=  N.  IV,  R.  Co.  V.  Harkins,  50  Ant. 
Sf  Eng.  R.  Cas.  587,  149  Pa.  St.  121,24  ^^H- 
Rep.  175. 
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At  culverts,  or  by  reason  of  their  absence, 

sec  Cui.vicurs,  20. 
By  collisions,  see  Collisions,  21)-37. 

—  defects  in  bridges,  see  Hridoks,  etc.,  52. 

—  derailment,  see  Di;kaii.mi:m,  8. 

Burden  of  proof  in  actions  for,  see  Eviuknch:, 

134;  Plf.akino,  123. 
Contributory  negligence   as  a  defense,  see 

Collisions,  35,  3(J ;  Death  uv  Wrono- 

FUi.  Act,  211-220. 

—  negligence,  wlien  for  jury,  see  Death  nv 

Wrongful  Act,  2i)7. 
Excessive  damages  for  killing  employe,  see 

Dkatii  hv  VVKONnrui.  Act,  430. 
Instructions  in  actions  for,  see  Trial,  120, 

151. 

—  as  to  contributory  negligence  of  employe 

killed,   see   Dkatii    hv    V/ronokii.   Act, 

310. 
Liability  of  company  for  injuries  to  employes 

vrhile  road  was  in  hands  of  receiver,  see 

Rf.ceivi-.rs,  181. 
to,  when  riding  on  a  pass,  see  Passes, 

lessee  road  for,  see  Leasks,  ktc,  <»2.     i 

railway  company  for  injury  to  servant 
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of  express  company,  see  Exi-kess  Com- 

I'ANIRS,    13. 

Liability  of  receivers  for,  see  Receivkrs,  72. 

road  exercising  running  powers  for,  see 

Lkasks,  EIC,    1  lO. 

Nominal  damages  only,  when  recoverable, 
see  Dkatii  hv  \Viu)m;i  ti.  Act,  425. 

Nonsuit  in  actions  for,  see  Trial,  07,  77. 

On  elevated  railways,  sec  Klevaticd  Rail- 
ways, 221,  222. 

—  street   railways,    see    Strket    Railways, 

517,518. 

—  Sunday,  sec  Si'nday,  7. 

Pleading  in  actions  for  causing  death  of 
employes,  see  Dea in  hy  Wuonc.ell  Act, 
137. 

Power  of  station  agent  to  contract  for 
board  of  injured  employe,   see  Station 

ACENTS,    7. 

Questions  for  jury  in  actions  for,  see  Trial, 

lOO. 

-'"".'        '      'n.'"     ;  vitiL^uve,  »ee   Release, 
Keleasc  oy  K-.^reo        ' 

liarice  on  trial  for,  see  Pleading,  142. 

I.  COMPANY'S    DUTY    TOWARDS    ITS 

EMPLOYES i6 

1 .  /;/  Ge/icral i6 

2.  Duty  to  Make  and  Enforce 

Kitlcs 27 

3.  Duty  to  ]\'arn  and  Instruct.     34 

4.  Duty  to  Provide  Safe  Place 

in  Wltich  to  Work 39 

5.  Duty  to  Provide  Stife  Track 

and  Roadbed. 43 

a.  In  General _. . .     43 

b.  Bridges  ;     Culverts  ; 

Trestles;  Tunnels.     48 

c.  Blocking     Frogs, 

Guard  -  rails,     and 
Switches 54 

d.  Sidetracks;  Switches     57 

e.  Fences 60 

/.  Obstructions  upon  or 

near  Track 61 

6.  Machinery  .Appliances,  Cars, 

etc 67 

a.  In  General 67 

d.  Brakes 83 

c.  Couplings,     Buflers, 

Dead  woods,  etc. . .  8$ 

d.  Cars ;  Hand-cars  ...  90 

e.  Engines   95 

7.  Company's  Kno'tvhdge  of  De- 

fects and  Dangers 98 

8.  Inspection    and    Repair    of 

Track,  Machinery,  etc . ...    104 

9.  Management  of  Trains,  En- 

gines, and  Cars 113 


10.  Contracts  Limiting  Com- 
pany's  Liability  for  A'eg- 
ligence 125 


II.  ASSUMPTION  OF  RISKS  OP  EMPLOY- 
MENT  

1.  In  General 

a.  Risks     Incident    to 

Employment 

b.  Patent   Defects,  Ob- 

vious Dangers,  and 

Known  Risks 

C.  Latent  Defects,  Dan- 
gers not  Oi)vious, 
and  Unknown 
Risks 

2.  Working    after    Knozu ledge 

of  Danger  or  A'otice  of  De- 
fects   

a.  In  General 

b.  After     Promise     to 

Remerlyor  Repair. 

3.  Where  Eniployi!  has  Equal 

Facility  for  Kno^wledge. . . 

4.  Extra  Risks  and  Hazards . . 

a.  In  General. 

d.  Voluntarily  .Assumed 

c.  Working   under  Or- 

ders or  Outside  of 
Scope  of  Employ- 
ment   

5.  Risks  Assumed  by  Repairers 

and  Construction  Hands . . 

6.  Negligence  of  Co-em  ploy  I's. . . 

III.  CONTRIBUTORY    NEGLIGENCE    OF 
EMPLOYE 

1 .  In  General 

2.  NegligoCce  in  the  Operation 

of  Trains,  or  in  the  Use  of 
Appliances, Machinery, etc. 

3.  Coupling    and     Uncoupling 

Cars 

a.  In  General 

b.  While       Infringing 

Rules  or  Orders. . 

4.  Obedience  or  Disobedience  of 

Rules  and  Orders 

a.  In  General 

b.  Panicular  Rules  and 

Orders 


126 
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164 
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169 
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222 
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230 
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ANOTHER 253 
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I .  /;/  General. 260 
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2.  Pleading  ;         t'ltscs 261 

a.  CoM,)hiiiit ;  Dcclara- 

tit  1 ;  Petition  . . ,     261 

0.  Answer;   Plea 274 

c.  Defenses 274 

3.  Ev    .  'vv 276 

a.   Admissibility 276 

i>    Hiiiden  of  Proof 2S3 

c.  Sulliciency 2S6 

(t   Presumptions 29S 

4.  Itftrtic/ions    300 

5.  (2ii-'sti(>>is  of  Law  mid  Fact. .   308 

a.  In  (icneral 30S 

b.  Questions     Relating 

to   the    Company's 

Negligence 309 

C.  Questions  Relating 
to  Assumption  of 
Risk  and  Contrib- 
utory Negligence. .   324 

6.  Amount  of  Recovery  ;  Dam- 

ages  :..   337 

a.  In  General 337 

b.  Excessive  Damages.  340 

VII.  ENGLISH    AND    CANADIAN    STAT- 
UTES    344 

I.  COMPANY'S    DUTY    TOWARDS  ITS    EM- 
PLOYES. 

I,  III  General* 

1.    Iiitcrpretiitiou    aiul    cl.cct    of 

statiites.t  —  (I)  Alabama.— '\\\&  statute 
giving  an  action  against  the  employer  for 
injuries  to  the  employe  while  engaged  in 
tlie  service  (code,  §  2590),  has  no  applica- 
tion to  the  known  risks  and  dangers  of  the 
service  against  which  human  skill  and  cau- 
tion cannot  provide,  but  renders  him  liable 
for  injuries  resulting  from  his  own  neg- 
ligence, e.\pressoriniputed,  in  the  particular 
cases  stated ;  nor  does  it  relieve  the  em- 
ploye from  the  duty  of  using  ordinary  care 
for  his  own  protection  in  the  service,  ^[o• 
bile  &^  0.  R.  Co.  v.  George,  94  Ala.  199,  10 
So.  Rep.  145. 

(2)  Dakota. — It  is  a  rule  of  the  commor. 
law  that  the  servant  only  assumes  the  risks 
and  dangers  which  ordinarily  attend  or  are 

*  Liability  of  master  for  injury  to  servants, 
generally,  see  note,  3  .Am.  Rki-.  147. 

Liability  of  company  for  injury  to  employ^ 
caused  by  nefrlect  of  duty  of  company,  see 
note,  I  L.  R.  A.  698. 

t  Construction  of  statutes  relating  to  in- 
juries to  employfis.  "Any  person."  See 
note,  41  Am.  &  Eno.  R.  Cas.  338. 


incident  to  the  business  in  which  he  is  en- 
gaged;  and  that  the  master,  in  supplying  the 
machinery,  etc.,  which  the  servant  must 
use,  must  use  proper  care  in  their  selection 
and  preservation,  and  if  not  he  will  be  lia'jle 
for  any  injury  that  results  therefrom  to  the 
servant.  Herbert  v.  Northern  Pac.  R.  Co., 
8  .-Im.  &•  Eiig.  R.  Cas.  85,  3  Dal;.  38,  xi-.V- 
\V.  Rep.  349. 

The  above  rule  is  not  changed  by  Dak. 
Code  Civ.  Pro.,  §  1130,  providing  that  "an 
employer  is  not  bound  to  indemnify  his 
ni)loyc  for  losses  sufTered  by  the  latter  in 
consequence  of  the  ordinary  risks  of  the 
business  in  which  he  is  employed,  nor  in 
consequence  of  the  negligence  of  another 
person  empl(;yed  by  the  same  employer 
in    the   same    general    business,   unless    he 

s.  neglected  to  use  ordinary  care  in  the 
<^'Pction  o,'{*^e  culpable  emplove."  Uer'.rt 
'     K>rf'         "'    ""'-■*■-  '-    ••     ■   ■'• 

^'-  '  '^''•.  38.  13  A-.  Jr.  A'e/i.34cj. 


V.   A 


^>>-t/iern  Pac.  R.  Co.,  H  Am.  &>■  Kng.  R. 

.    ,">C( 'motive  and  on. 
or  more  cars,  connected  toget.iei 

upon  a  railroad, constitute  a  "  train ''^wi.'l"" 
St.  1887,  ch.  270,  ^  I,  cl.  3,  giving  a  right  of 
action  against  an  employer  for  personal  in- 
juries caused  by  the  negligence  of  an  eiv 
ploye  in  charge  of  a  "locomotive  engir.e  or 
train  upon  a  railroad."     Dacey  v.  Old  Colony 

■'  '"0.,  153  Mass.  112,  26  A'.  E.  Rep.  437. 
he  conductor  of  a  freight  train  may  prop- 

.ly  be  found  to  be  in  charge  thereof,  within 
St.  18S7,  ch.270,  ?  I,  cl.  3,  when  a  brakeman 
thereon  is  injured  because  of  a  defect  in  one 
of  the  cars,  although  such  conductor  is 
temporarily  absent  upon  a  duty  incident  to 
the  proper  management  of  the  train,  ird 
nothing  is  done  meanwhile  contrary  to  s 
orders  or  expectation  of  what  would  be  "  ->i 
Donaltoe  v.  Old  Colony  R.  Co.,  153  Mass.  3^ 
26  A^.  E.  Rep.  868. 

It  may  not  be  necessary,  in  order  to 
render  an  employer  liable  lor  an  injury  oc- 
curring to  an  employe  through  a  defect  in 
the  ways,  works,  fir  machinery  within  the 
mcaningof  St.  iS87,ch.  270,  that  they  should 
belong  to  him  ;  but  it  should  at  least  appear 
that  he  has  the  control  of  them,  and  that 
they  are  used  in  his  business  by  his  author- 
ity, express  or  implied.  Trask  v.  Old  Colony 
R.  Co.,  156  Mass.  298,  31  A'.  E.  Rep.  6. 
Compare  Coffee  v.  Ne7Cf  York,  N.  H.  &*  H. 
R.  Co. ,  48  Am.  &^  Eng.  R,  Cas.  370,  1 5 '  Mass. 
2r,  28  V.  E.Rep.  1128. 

(4)  Mississippi.— Where  it  is  shown  that 
injury  was  caused  to  an  employe  by  the  negli- 
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gence  of  defendant,  prior  to  the  constitution 
of  1890,  the  law  then  in  force  governs.  By 
it  tile  defendant  is  prima  facie  not  liable  to 
tlie,  employe  for  injury  sulTered  in  the  ser- 
vice for  which  he  was  employed.  Illipois 
C.  R.  Co.  V.  Cat  hey,  70  Miss.  332,  12  So.kep. 

The  gist  of  such  an  action  is  '.legligenct- 
ji  tlic  defendant,  and  V'.iVil  injury  to  the 
employe  resulted  therefrom.  It  is  not  suf- 
ficient niert'.y  to  show  nci^ligence  of  tlie 
envpi'ioyer,  and  a  possibility  that  tlie  injur 
complained  of  was  caused  thereby.  Iliinoi.. 
C.  A'.  Co.  V.  Cat /ley,  70  Miss.  332,  12  So.  Rep. 

253. 

(5)  Pennsylvania. — The  act  of  .April  4, 
1 868  (P.  L.  p.  58),  providing  that  any  person, 
sustaining  injury  while  lawf^l'y  engager- 
on  or  about  roads,  depots,  etc.,  of  a  railroad, 
or  about  any  car  or  train  of  whicii  company 
sucii  person  is  not  an  employe,  shall  have 
,nly  the  same  right  of  action  as  he  would 
have  if  he  were  an  emjjjoyc,  is  constitu- 
tional. The  act  is  a  police  regulation,  for- 
bidding individuals  from  undertaking  a 
dangerous  employment  excej)t  at  their  own 
••isk.  Kiily  V.  Pennsylvania  R.  Co.,  76  Pa. 
St.  50^. 

A  brakcnian  who  was  injured  by  an  engine 
of  another  company  that  had  the  right,  o' 
tiackiigo  over  the  road  in  whose  enif 
ho  was — //elil,  to  lie  within  the  act  of  April  >, 
1 868,  Mnl/ienin  v.  Delaware,  L.  &^  II'.  R. 
Co.,  &\  Pa.  St.  366,15  .l/n.  Ry.  Rep.  j^s*^.— 
DlsriNCiul.sUKi)  IN  Pennsylvania  Co,  ■:>. 
O'Sliaugluu'ssy,  41  Am.  iS:  Kng.  R.  Cas.479, 
12,2  Ind'.  588,  23  N.  K.  Rop.  675:  RichterT'. 
Pnnsylvania  Co.,  104  I'a.  St.  511;  Ham  t. 
ig: -are  &  H.  Canal  Co.,  155  Pa.  St.  54S. 
.;l,l.OWKU  IX  Cummin-ST'.  Pittsijurgh,  C. 
&  St,  L.  R.  Co.,  4  Am.  i^'  Eng.  R.  Cas,  524, 
92  I'a,  St,  82  ;  Stone  v.  Pi.nnsylvaiiia  R.  Co., 
41  Am.  &  Eng.  R.  Cas.  522,  132  Pa.  St.  206; 
Gerard  v.  Pennsylvania  R.  Co.,  12  Phila. 
(Pi,)  394.  Ncrr  I'Di.i.owKD  ix  Deans  7/. 
Wilmington  iS:  \V.  R.  Co.,  107  N.  Car.  686. 

And  the  act  applies  to  one  who  was 
injured  while  unloading  his  own  l;()o(1s  from 
carsof  the  compatiy,  pcrmissio;'  to  do  which 
had  been  granted  by  the  agent  <jf  the  com' 
pany.  Ricard  v.  North  Pa.  R.  Co.  89  Pa. 
St.  193.  — DisriNcuisHKi)  IN  Richter  v. 
Penns'^vania  Co.,  104  Pa.  St.  511. 

And  to  a  lad  employed  by  a  coal  dealer 

engaged  in  unloading  cars  standing  upon  a 

siding  constructed  by  the  dealer  upon  his 

own  land,  who,  by  reason  of  the  neglect  of 

5  D.  R.  D.— 2. 


the  railroad  employ  .3  to  change  the  switch 
leading  to  the  sidinj  from  the  main  :rac)  , 
received  injuries  from  which  he  lost  his  .'.g. 
Cunnnin^^sw.  Pittslung/i,  C.  6^  St.L.  R.  Co., 
4  j-lni.  &-  Eni^.  R.  Cas.  524  ,2  J'a.  St.  82. — 
Following  Mulherrin  v.  Jelaware,  L.  & 
W.  R.  Co., 81  Pa.  St.  376.— Di  riNCiuisiiKi) 
IX  Richter  7',  Pennsylvania  C(  .,  104  Pa.  St. 
511;  Cliristman  7'.  Philadelphia  iS:  R.  R. 
Co.,  141  Pa.  St.  604.  FoLLowKu  in  Stone 
V.  Pennsylvania  K.  Co.,  41  Am.  «i  Eng.  R. 
Cas.  522,  132  Pa.  St.  206. 

And  to  a  teamster  not  in  he  employ  of 
the  company,  who  was  hauling  iron  to  a  car 
in  the  yards  of  the  company,  and  was  obliged 
o  cross  a  street  upon  which  the  tracks  were 
laid,  and  which  was  practically  a  part  of  the 
yard  of  the  company,  and  was  injured  by  a 
moving  passenger  car  which  hit  and  over- 
turned his  wagon.  Baltimore  &>  O.  R.  Co. 
V.  Cohun,  32  Am.  iS»  Eng.  R.  Cas.  160,  118 
Pa.  St.  230.  :o  Cent.  Rep.  5S3,  12  Atl  Rep. 
337,20  IV.  A'.  C.  531.— Disrixc.ui.sHKi)  in 
Cliristman  7a  Philadelphia  &  R.  R.  Co., 
141  Pa.  St.  604.  F0LI.0WK0  IX  Stone  v. 
Pennsylvania  R.  Co.,  41  Am.&  l^lng.  R.Cas. 
522,  132  Pa.  St.  206. 

And  to  a  laborer  employed  by  contrac- 
tors in  the  widening  of  tlie  ro.ulbcd  of  a 
railroad  company,  killed  by  the  negligence 
of  the  ompaiiy's  employes  operating  a 
rain.  'Ple/ninjf  v.  Pennsyk'auia  R.  Co.,  134 
Pa.  St.  477,  19  At  I.  Rep.  740. 

And  to  a  person  employed  by  the  indi- 
vidual owner  of  cars  run  on  a  railroad,  under 
a  contract  with  the  railroad  company,  when 
in  charge  of  the  cars.  Mill<r\.  Cornwall 
R.  Co.,  154  Pa.  St.  473,  26  .///.  Rep.  779. 

The  act  applies  to  persons  lawfullv  en- 
gaged on  or  about  a  railroad,  in  a  biisim^ss 
directly  connected  with  the  railroad  ;  Inii  ir. 
does  not  apply  to  one  who,  in  the  attempted 
exercise  of  a  lawful  right  to  cross  a  r.iilroad, 
snlTers  injury  while  attempting  to  remove 
cars  which  obstructed  his  passage.  R/t/iter 
V.  Pennsyhiania  Co.,  104  Pa.  St.  511.— 
DisriXGUi.sHiXG  i\Iiirnerrin7'  Delaware,  L. 
it  W.  R.  Co.,  St  Pa.  St.  376;  Ricard  v. 
North  Pa.  R.  Co.,  89  Pa.  St,  195;  Ciim- 
niings  V.  Pittsburgh,  C.  h  St.  L.  R.  Co.,  92 
Pa.  St.  82. — Di.sTixGuisiiEi)  IN  Stone  v. 
Pennsylvania  R.  Co.,  41  .Am.  &  Eng.  R.  Cas. 
522,  132  Pa.  St.  206.  Followed  in  Christ- 
man  V.  Philadelphia  cS:  R.  R.  Co.,  141  Pa.  St. 
604.  Reviewed  in  Spisak  z/.  Baltimore  & 
O.  R.  Co.,  152  Pa.  St.  28t. 

Nor  to  a  newsboy  engaged  in  selling  news- 
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papers,  aiul  pcrniitlcd  to  pi«'.  in  and  out  of 
traction  cars  for  tiiat  purpose,  but  not  cn- 
gat;c(l  or  in  any  way  employed  by  the  com- 
pany, riiilaililpliiit  Traction  Co.  v.  Oikinn, 
34  Am.  u-  hug.  R.  L\is.  432,  1 19  J'a.  S/.  n, 
II  Cent.  Rep.  G:S,  \z  Atl.  Rep.  Si 6,  21  //'. 
N.  C.  7(>. 

A  civil  eni^ineiT,  cniiihjyed  in  the  con- 
struction of  a  railroad,  is  a  wcnlcnian  wiiliin 
the  meaning;  of  ilie  act  of  January  21,  KS43, 
as  to  the  liability  of  railroad  companies 
to  "contractors,  laborers,  and  worknuMi." 
lAiiffer  V.  Pennsylvania  <!?-=  D.  R.  Co.,  1 1 
I'liila.  {Pa.)  548. 

(6)  7V////«.V(V.— The  directions  of  section 
1166  of  the  ((jde,  for  the  prevention  of  acci- 
dents on  railroads,  do  not  apply  to  the  run- 
ning of  cnijincs  and  cars  about  the  depots 
and  yards  of  railroad  companies,  and  in  rela- 
tion to  the  hands  and  employes  (jf  the  com- 
panies, who  arc  moving  about  or  across  the 
tracks  in  the  i)erformance  of  their  several 
duties.  Haley  v.  Mobile  iS~»  O.  R.  Co.,  S  Am. 
&^-  Eng.  R.  Cas.  541.  7  Pa.vt.  (  Tenn.)  239. 

2.  Duty  to  i)i'i>vi(l('  lor  t'iiiplo.v<!'.s 
safV't.v.* — The  duty  which  a  corporation 
owes  to  its  scrvaiUsis  the  same  as  any  other 
master  owes,  the  ordy  dilTcrence  being  that 
an  individual  can  discharge  the  duty  in 
person,  while  a  corporation  can  do  so  only 
by  its  officers  or  agents.  Texa.<:  Me.r.  R.  Co. 
V.  Wliitmoic,  II  Am.  &^  Eng.  R.  Cas.  195,  58 
TV-r.  276. 

The  employer  impliedly  engages  to  make 
the  service  of  the  cmi)loyed  a  reasonably 
safe  one.  Stewart  \.  P/iilailelpitia,  Jl'.  &^  B. 
P.  Co.,  {Del.)  17  All.  Pep.  639. 

It  is  the  iluty  of  the  employer  not  to  ex- 
pose the  employe  to  perils  not  within  those 
commonly  known  to  be  incident  to  the  ser- 
vice he  is  expected  to  perform.  Missouri 
Eiirnaee  Co.  v.  .Abend,  107  III.  44 ;  affirming 
9///.  App.  319. 

A  ctnnpany  must  furnish  safe  materials 
and  structures  for  the  use  of  its  servants. 
Dillon  V.  Union  Pac.  P.  Co.,  3  Dill.  (U.  S.) 
3'9- 

The  company  is  responsible  for  injuries 
to  its  employes  arising  from  the  company's 
personal  neglect.  Faulkner  v.  Erie  P.  Co., 
49  narb.  {X.  y.)  324. 

It  is  the  duty  of  the  master  not  to  expose 
his  servants  to  perils  against  which  they 
ought  to  have  been  guarded  by  proper  dili- 

*  Duty  of  employer  to  secure  safety  of  em- 
ployd",  see  note,  12  L.  R.  A.  343. 


gcnce  on  his  part.  O'Loiig/ilin  v.  A'eio 
Vor/c  C.  &-  n.  P.  R.  Co.,  9  /.'.  1'.  S.  R.  3S4, 
45  Ilun  5S8  ;  afllrmedin  \  1 3  A'.  Y.  623,  mem., 

20  X.  E.  Pep.  876,  22  X.  v.  S.  P.  992.— 
Following  Sheehan  i'.  New  York  C.  & 
II.  R.  R.  Co.,  91  K.  Y.  332. 

•A  railway  company  is  under  no  legal  ob- 
l',~aLiV)n  to  maintain  station  agents  at  flag 
stations  for  il;e  protection  of  its  employes. 
-//tTc'///  V.  J'lint  &^  /'.  M.  R.  Co.,  31  Am. 
•^^  Eng.  P.  Cas.  249,  67  M/r//.  61,  11  West. 
J'ep.  148,  34  A",  ir.  A','/.  659. 
^  ;j.  l>iity  iimler  siiofial  coiitrsn't.* — 
A  track  master  who  was  accustomed  to  liire 
men  temporarily,  employed  plaintifl  to  go 
out  on  a  stormy  day  with  his  team  to  scrape 
snow  from  the  track.  I'laintiff  objected 
tlui*.  He  Wao  unused  to  the  wcjrk,  would  be  " 
the  only  man  out,  and  wua  noi  familiar  with 
the  time  that  trains  passed,  and  he  only 
consented  to  go  upon  the  promise  of  the 
track  master  that  he  woidd  advise  him  of 
passing  trains.  The  track  master  failed  to 
advise  him,  and  he  v.-as  struck  by  a  [)assing 
train,  //elil,  under  the  circumstances,  that 
plaintitT  was  not  bound  to  keep  a  lookout  or 
to  listen  for  approaching  trains,  and  might 
recover  for  the  injury.  Bradley  v.  Xew 
York  C.  P.  Co.,  62  X.  Y.  99,  12  .//;;.  Ry. 
Pep.  160;  affirming  3  T'.  iS-»  C.  28S. — FoL- 
LOWKD  i.v  Northern  Pac.  R.  Co.  v.  Amato, 
49  Fed.  Rep.  8S1,  i  U.  S.  App.  113,  i  C.  C. 
A.  46S. 

4.  Duty  cannot  be  delcgatort  to  an- 
other.— The  company  cannot  delegate  to 
a  servant  of  any  rank  or  grade  the  duties 
imposed  upon  it  by  law  regarding  the  safety 
and  welfare  of  its  employes  so  as  to  exempt 
it  from  liability  for  negligence  in  that  re- 
gard. Pullmati  Palace  Car  Co.  v.  Laack, 
143  ///.  242,  32  X.  E.  Pep.  283,  Capper  v. 
Louisville,  E.  &-»  St.  L.  P.  Co.,  21  Am.  &^  Eng. 
P.  Cas.  525,  103  /nd.  305,  2  A'.  E.  Pep.  749. 
Lindvall  v.  Woods,  39  Am.  (S-*  Eng.  P.  Cas. 
339,  41  Minn.  212,4.  L.  ^-  A.  793,  42  A'.  M^. 
Pep.  1020.  Elilce  v.  Boston  &>  A.  P.  Co.,  53 
A'.  Y.  549,  5  Am.Py.  Pep.  392.  Wooden  v. 
Western  X.  Y.  &^  P.  P.  Co..  43  X.  Y.  S.  P. 
218,  16  A'.  Y.  Supp.  S40.  Fuller  v.Je^wett, 
I  Am.  &*  Eng.  P.  Cas.  109,  80  X.  Y.  46. 
Miller  V.  Sout/iern  Pac.  P.  Co.,  48  Am.  &* 
Eng.  P.  Cas.  294,  20  Oreg.  285,  26  J'ac.  Pep. 
70.  Knahtla  v.  Oregon  S.  L.  &^  U.  X.  R.  Co., 

21  Oreg.  136,  27  Pac.  Pep.  91.  Brabbittsv. 
Chicago  &-•  A^.     W.  P.   Co.,    38    IVis.   289, 

*  See  also  post,  179-181. 
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Pike  V.  Chicago  &*  A.  K.  Co.,  41  Fed.  AV/>. 
95.  Stockiinyfr  v.  Kiid,  55  Fed.  Rep.  259. 
Madden  v,  Chesapeake  &^  O.  K.  Co.,  28  IV. 
I'a.  610,  57  A»i.  Rep.  695, 

The  company's  mvn  duty  toils  servants 
is  always  to  be  perforincd.  Chicago,  /•'.  Sa^ 
0.  R.  Co.  V.  Avery,  1 7  ^/w.  &*  F//g.  R.  Cas, 
649.  109  ///.  314  ;  ajffitmiitg  10  ///.  App.  210. 

The  law  will  not  permit  the  master  to 
evade  the  duty  which  it  has  cast  upon  him  by 
shiftini;  it  to  another.  Pulhnaii  Palace  Car 
Co.  V.  J.aack,  143  ///.  242,  32  A'.  F.  Rep.  2S5. 

Tiie  company's  duty  to  furnish  safe  ma- 
chinery, etc.,  cannot  be  delc,i,'ated  to  another 
servant  so  as  to  exempt  it  from  liability  for 
injuries  to  otiier  servants,  caused  by  a  fail- 
ure to  perform  this  duty.  Northern  Pac. 
R.  Co.  V.  Charle.ts,  51  y/w.  erj  Fng.  R.  Cas. 
198,  51  Fed.  Rep.  562,  7  C.  S.  App.  359,  2 
C.  C.  A.  3S0. 

The  duty  of  the  master  to  warn  his  ser- 
vants of  dangers  from  new  machinery  can- 
nwt  be  delegated  to  another,  even  though  a 
fellow-servant,  and  abscilve  the  master  from 
liability  resulting  in  consequence  of  tlic 
failure  to  communicate  to  the  servants  the 
increased  hazard.  PtiUinan  Palace  Car  Co. 
V.  Laack,  143  ///.  242,  32  A'.  /:.  Rep.  2S5. 

5.  Duty  Hiil>K<M|iiuiit  t«>  the  injury 
or  death  <jffeiui»h>ye. — A  conductor  on  a 
freight  train  had  his  leg  crushed  in  a  colli- 
sion. As  soon  as  practicable  he  was  placed 
on  a  tender  and  carried  to  the  next  station, 
attended  by  a  friend  and  another  conductor, 
and  as  soon  as  he  arrived  there  the  railroad 
agent  was  called  and  his  limb  was  bound  up 
temporarily,  and  he  was  taken  to  a  hotel. 
A  physician  was  called,  who  regularly 
drcssefl  the  limb.  The  limb  had  bled  freely, 
but  after  a  while  the  man's  pulse  strength- 
ened and  the  physician  pronounced  him  in 
a  fair  way  to  recover,  and  he  was  placed, 
attended  by  his  friend,  in  a  baggage  car,  to 
be  taken  some  fourteen  miles  further  to  his 
home,  but  when  he  arrived  there  he  was 
dying  from  hemorrhage.  There  was  a  rule 
of  the  company  that  an  employe  had  no 
right  to  claim  compensation  from  the  com- 
pany when  sick  or  ""isabled.  Held,  that 
the  duty  and  responsibility  of  the  company 
to  take  care  of  the  injured  man  ceased  when 
he  was  attended  to  and  placed  in  the  hotel 
at  the  station,  and  in  his  transportation 
from  there  to  his  hon  he  occupied  the 
position  of  a  stranger  as  to  the  company,  and 
it  was  not  bound  to  carry  him  gratuitously, 
nor  to  procure  a  physician  nor  any  one  to 


accompany  liim.  Whether  the  company 
would  have  been  so  liable  iiad  it  under- 
taken to  provide  an  attendant,  qiicrre.  Pal- 
timorc  C"  O.  R.  Co.  v.  State,  41  Md.  268, 
6  Am.  J\\  Rep.  276. —  UiSTiNGUlsiiiN(i 
Northern  f."   R.  Co.  v.  State,  29  Md.  420. 

A  brake. nan,  seen  on  the  train  after  leav- 
ing a  'itation,  was  missed  at  the  next  stop- 
ping point,  but  supposed  to  be  on  the  engine. 
When  it  was  learned  that  he  was  not  there, 
the  conductor  telegraphed  intjuiries  io  the 
station  where  the  absent  brakeman  was 
first  missed  and  to  headquarters,  and  in- 
quiries were  made  along  the  line  on  the  re- 
turn tri[).  Held,  that  it  was  not  the  duty  of 
the  railroad  company  to  institute  search  for 
the  brakeman 's  body  along  tne  line  of  its 
track.  Adkins  v.  Atlanta  &>  C.  A.  L.  R.  Co., 
31  ..Ini.  &»  Ftig.  R.  Cas.  28 1,  27  So.  Car,  71, 
2  .S'.  E.  Rep.  S49.— Distinguishing  North- 
ern C.  R.  Co.  V.  State,  29  Md.  420. 

0.  Defirec  oi  csu'c  <lcniau<lc<l,  H'cu- 
erally.* — The  company  must  do  everything 
that  can  reasonably  be  done  for  the  safety 
of  its  employes.  Gulf,  C.  <3r-  .S".  /•'.  R.  Co. 
V.  Wells,  (Tex.)  16  i'.   W.  Rep.  1025. 

The  rule  as  to  the  general  duty  of  the 
master  to  exercise  care  to  prevent  the 
exposure  of  his  servant  to  unnecessary  and 
unreasonable  risks,  stated.  Bennett  v.  Syn- 
dicate Ins.  Co.,  39  Minn.  254,  39  A'.  W. 
Rep.  488.— Following  Cook  v.  St.  Paul, 
M.  tSt  M.  R.  Co.,  34  Minn.  45. 

7.  Uea.sonable  care.— The  duty  of  rail- 
road companies  is  to  use  all  reasonable  care 
not  to  expose  employes  to  risks  beyond 
those  incident  to  the  employment,  and  for 
injuries  to  employes  resulting  from  a 
breach  of  this  duty,  or  from  other  negM- 
gence, those  companies  are  liable  in  damages. 
Richmond  &^  D.  R.  Co.  v.  Williams,  39  Am. 
<S^  Fng.  R.  Cas.  326,86  Va.  165.9  5.  E.  Rep. 
990.  Pullman  Palace  Car  Co.  v.  Laack,  143 
///.  242,  32  A'^,  E.  Rep.  285.— Applying 
Pennsylvania  Co.  v.  Lynch,  90  111.  333; 
Chicago  &  A.  R.  Co.  v.  Piatt,  89  111.  141  ; 
Columbus,  C.  &  I.  C.  R.  Co.  v.  Troesch,  68 
111.  545 ;  Calumet  I.  &  S.  Co.  v.  Martin, 
115  111.  358;  Hough  V.  Texas  &  P.  R.  Co., 
100  U.  S.  213. — Harrison  v.  Central  R.  Co., 
31  N.J.  L.  293. 

Where  an  employe  is  where  his  general 
duty  requires  him  to  be,  the  master  is  bound 


*  Degree  of  care  which  master  is  bound  to  ex- 
ercise for  safety  of  servants,  see  note,  36  Am. 
Dec.  284. 
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to  have  knowledge  of  such  fact,  aiul  this 
knowledge    imposes    upon    the  master   the 
general    (>l)ligation    to   exercise   reasonable 
care  to  prevent  his  exposure  to  extraordi- 
nary peril.     J'tiiiisy/viDiia  C:  v.  (>'S/i<u/x/i- 
tii-sxy,  41  Aw.&^  l.iij;.  R.  Ors.  479,  ij2  ///</. 
58s'  23   A'.  /■:.  A\/>.V,75.-I)isriN(;t:isiiiN(i 
Evansvilie   cS:  T.  11.  U.  Co.  v.  (irilliii,  100 
Ind.  221  ;    Mullierrin  ?'.  Uelaw  ire,  L.  lS:   \V. 
K.  Co.,  81    Pa.  St.  366.-5/.fAr  v.  y<'7.r//,  5 
Am.  &*  Kn^.  A'.  Cas.  515.  85  A'.   ]'.  (>i,  39 
,/w. />'<■/.  Co;.— Kxi'f.,\lNil)  IN  Sheehan  7'. 
New  Yorii  C.  .S:  11.  R.  K.  Co.,  12  Ani.cS:  Eng. 
R.  Cas.  235,91   N.  V.  332.     For.l.owKi)  IN 
Dana  7'.  New  York  C.  .S:  H.  R.  R.  c;o.,  92  N. 
V.  639.— ,I//.v.f('//;v'  /',ii:   A'.  Co.  v.   Wntls,  22 
Am.  &•  Eii-j^.  K.  Cits.  277,  63  7V.I-.  549. 

When  a  master  has  done  all  that  can  be 
reasonably  recpiired  of  him  to  prevent  risks 
to  his  servants,  he  has  done  all  that  he  owes 
them.  Siiii^/i  v.  Potter,  2  Am.  C-^  JCiii,'.  A\ 
Cis.  140,  46  .]//,//.  258,  9  X.  ir.  Kip.  273  — 
Nor  I'oi.i.owKD  IN  Tierncy  7'.  Minneapolis 
&  St.  L.  R.  Co.,  21  Am.  &  Eng.  R.  Cas.  545, 
33  Minn.  311,  53  Am.  Rep.  35.— AV/A'  v. 
i'orty-sciond  St.,  JA  c~  St.  X.  A.  h\  Co.,  33 
X.  v.  S.  K.  816,  58  Hun  93,  11  X.  V.  Suf>f>. 

344. 

A  track  repairer  who  had  been  employed 
for  eight  or  ten  years  was  struck  anrl  killed 
by  a  slowly  moving  train,  on  a  switch  track, 
in  the  night-tinie,  after  completing  his  day's 
work  and  when  returning  ':>  the  tool  house, 
and  carrying  a  lantern.  There  was  no  light 
on  thecarstriking  him, and  no  warning  was 
given  of  its  approach  ;  hut  it  was  usual  to 
run  cars  on  that  track  without  such  warn- 
ings, of  which  the  deceased  was  familiar; 
and  there  was  nothing  to  show  whether  the 
deceased  looked  to  Ace  whether  a  car  was 
aiiproacliing  or  not.  Hti,i,  not  sulhcicnt  to 
show  eillicr  negligence  or  the  absence  of 
contributory  negligence,  and  that  a  nonsuit 
was  prdjierly  allowed.  Such  emj)loye  is 
entitled  to  no  greater  protection,  under  such 
circumstances,  than  when  performing  his 
ordinary  daily  labors.  Crowe  \' .  Xt-io  )'ork 
C.  &>  //.  R.  R.  Co.,  70  ////«  37,  53  X.  ]'.  S. 
R.  5  58,  23  A".  )'.  Si//>p.  1 100. 

8.  Ordinary  faro.— The  measure  of 
diligence  iiuposed  by  law  on  railroad  com- 
panies in  reference  to  employes,  and  on  the 
conduct  of  the  latter  in  reference  to  their 
employer  companies,  is  ?irdinary  diligence, 
or  common  prudence.  Central  R.  &-»  B.  Co. 
V.  Lanier,  S3  Ga.  5S7,  10  S.  E.  Rep.  Tjc). 

The  company  must  use  ordinary  care  and 


reasonable  skill  for  the  safety  of  its  em- 
ployes. Loiiisvilh:  X.  A.  iS«  C.  R.  Co.  v. 
Graham,  124  Ind,  89,  24  X.  E.  Rep.  668. 
Se.vton  V.  7'iirner,  89  Frt.  341,  15  ^S".  /•,'.  Rep. 
862. 

The  contract  which  the  law  implies  be- 
tween master  and  servant  does  not  iiuike 
the  master  an  insurer  of  the  servant's  safety 
or  tne  safety  of  the  place  in  which  he  is  to 
do  his  work.  He  is  bound  to  exercis-;  only 
onlinary  and  reasonable  care,  and  if  he  has 
failed,  and  in  consequence  of  such  failure  the 
seivant  has  been  injured,  he  may  recover 
of  the  master,  provided  he  is  without  faidt 
on  his  part  and  has  not  voluntarily  and  with 
knowledge  of  the  danger  assumed  the  risks 
or  the  consequences  of  the  master's  negli- 
gence. J/eEnaiun'  v.  Ay/e,  8  A'.  ]'.  S.  R. 
358.  A7//i,-  v.  /ioiton  &^  W.  R.  Corp.,  9  Ciish, 
(Mass.)  112.— AiM'i.iKi)  IN  De  GralT  v.  New 
York  C.&  H.  R.  R.  Co.,  76  N.  Y.  125.  Di.s- 
TlNnuisHK.n  IN  Gilmtn  7/.  Eastern  R.  Co., 
13  Allen  (Mass.)  433;  Elmer  v.  Locke,  15 
Am.  &  Eng.  R.  Cas.  300,  135  Mass.  575. 

The  duty  which  a  railway  corporation 
owes  to  section  hands  empUjycd  in  taking 
care  of  its  roadbed  is  that  (jf  ordinary  care, 
and  what  constitutes  such  care  varies  with 
varying  circum-^tanccs.  Britton  v.  Xortli- 
ern  Pac.  R.  Co.,  47  M/nii.  340,  50  X.  W. 
Rep.  231. 

Men  so  employed  are  bound  '  exercise 
ordinary  prudence  while  at  work,  and  if, 
unfler  given  circumstances,  they  act  as 
ordinarily  prudent  men  would  act,  similarly 
situated,  they  cannot  be  declared  guilty  of 
contributorv  negligence  if  injured.  />'/■/?- 
ton  V.  Xorthern  Pac.  R.  Co.,  47  Minn.  340, 
50  A'.   W.  Rep.  231. 

It  is  part  of  the  personal  duty  of  the  uuis- 
ter  to  give  direction  to  the  work  he  under- 
takes, and  to  prescribe  a  system  for  con- 
ducting it.  This  may  be  done  by  rules 
when  necessary,  or  by  the  personal  guidance 
of  managers  and  foremen.  In  so  doing  the 
master  must  use  ordinary  care  for  the  safety 
of  his  employes.  Sc/ir order  v.  C/iirai^o  &> 
A.  R.  Co.,  53  Ww.  &*  E-ny;.  R.  Cas.  436,  108 
xUo.  322,  18  i'.  W.  Rep.  1094.  Eoster  V. 
Missouri  Pac.  R.  Co.,  115  Mo.  165,21  S.  If. 
Rep.  916. 

When  one  enters  into  the  employ  of  an- 
other, the  master  is  not  liable  to  him  for  in- 
juries resulting  from  an  accident  whicli  he 
might  not,  'jy  ordinary  care  and  diligence, 
have  pre\-ented.  The  same  rule  applies, 
also,  to  perils  and  risks  not  incident  to  the 
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service,  of  wliicli  the  servant  has  notice, 
unless  lie  has  been  indiued  to  accept  the 
service  by  the  promise  of  the  master  to  re- 
move tile  cause,  anrl  he  has  failed  to  do  so. 
/,/•///.■  And'  &•  ri.  .V.  A'.  Co.  V.  Ihiffcy,  \  Am. 
(3-  A'//;'-.  A'.  Ciis.  (ii-j.  35  Ark.  fi02. 

<>.  Vwvv  NiK'li  as  used  by  pnulciit 
|H>rs<»iis  uiidrr  like  rirfiiiiistaiices.— 
An  i'Mii)li)yei-  must  cxtTcise,  (or  llie  safety 
of  one  serviiii;  him,  sucii  care  aiul  caution 
as  an  ordinarilv  prudent  person  \v(jul(l  exer- 
cise under  similar  circumstances.  Austin 
H'-'  \.  ir.  K.  Co.  V.  luatty,  73  Tex.  592,  11 
.V.  ;/'.  Rep.  «5,S, 

'riie  test  of  liability  is  not  wliether  the 
master  omitted  to  do  somethintj  wliicli  he 
could  have  done,  and  which  would  have 
prevented  the  injury,  but  whether  he  did 
anytliinjj  wliicii,  under  tlie  circumstances, 
in  the  exercise  of  ordinary  care  and  pru- 
dence he  ou!;lit  not  to  liave  done,  or  omitted 
any  precaution  which  a  prudent  and  care- 
ful man  would  or  ou_q;ht  to  have  taken. 
Lcoiinni  y.  Collins.  70  ;V.  ]'.  90.— OcoTKD 
IN  IJttle  Kock  iS:  Ft.  S.  R.  Co,  7'.  DulTey,  \ 
Am.  &  Imiij.  R.  Cas.  637,  35  Ark.  602. 

When  a  workman  is  employed  in  a  dan- 
gerous service,  as  in  repairing  a  car  on  a 
railroad  track,  which  requires  him  to  get 
under  it,  the  incisure  of  duty  his  emi)loyer 
owes  him,  in  running  another  car  in  on  the 
track,  is  "that  degree  of  care  which  very 
careful  and  prudent  men  exerci.ic  in  their 
own  affairs."  Louisville  &'  N.  R.  Co.  v. 
I)(i7'is,  91  .llii.  4S7,  S  .SV),  AV/.  552. 

10.  l>i.stiii;;'iiisli<Ml  Ironi  oarc  r<>- 
qiiiiu'd  towards passnifivrs.— The  duty 
and  (jbligaiion  v.liicii  the  law  exacts  from 
railroad  companies  towards  its  employes  is 
not  as  high  as  that  towards  its  jiassengers; 
tlicy  being  c(jmmon  carrieis,  the  law  im- 
poses a  very  high  degree  ui  care  in  the  car- 
ii:ige  of  passengers,  and  makes  them  almost 
insurers  of  the  safety  of  their  passengers. 
Hut  in  regard  to  employes  a  dilTerent  rule 
of  care  is  applicable  from  that  which  is  held 
towards  passengers.  IVootlworl/i  v.  St. 
Paul.  J/.  &-  Jl.  A".  Co.,  5  A/eCniry  {U.  S.) 
574,  18  Fed.  Rep.  2S2.  luist  Temt..  V.  ^  G. 
R.  Co.  w.Mtiloy,  31  Am.  &>  Ew.;.  R.  Cas.  352, 
77  Gti.  237,  2  vS".  E.  Re/i.  941.  A'or/oJA<S^ 
IV.  R.  Co.  v.  Williams.  89  I 'a.  165,  15  5.  E. 
Rep.  522. 

While  extraordinary  care  and  caution  are 
due  from  the  company  to  passengers,  ordi- 
nary care  only  is  due  to  the  employe. 
(Wright,  J.,  dissenting,  and  holding  that, 


under  the  statute,  the  same  rule  Is  appli- 
cable to  both.)  Jiuiit  w  C/iieai;o  &•  N.  IV. 
R.  Co.,  26  Itmui  363. 

Where  a  construction  hand  voluntarily 
placed  himself  on  a  freight  train  to  ride  to 
ills  W(jrk,  pacing  no  fare,  and  not  at  the 
recpiest  of  tlie  owners  of  the  road,  without 
any  contract  to  be  carried,  and  with  full 
knowleflge  of  the  condition  of  the  road,  he 
was  not  a  passenger  .so  as  to  recover  for  an 
Injury  not  the  result  of  the  negligence  or 
misman.igement  of  the  defendants.  Moss 
V.  Jolinsoit,  22  ///.  633.*— Dis.'.i'i'RoviNG 
Allen  7'.  Parish,  3  Ohio  201  ;  Morgan  v. 
Mason,  20  Ohio  415;  Dixon  v.  Hanken,  i 
Am.  R.  Cas.  569.  UiSTiNGUisHi.N(i  Gillen- 
water  V.  Madison  &  I.  R.  Co.,  5  Ind.  339; 
Fitzpatrick  v.  New  Albany  &  S.  R.  Co.,  7 
Ind.  436 ;  Louisville  &  N.  R.  Co.  v.  Vandcll, 
17  B.  Mon.  (Ky.)  587.  F'oi.i.owiNc;  11- 
linois  C.  R.  Co.  v.  Cox,  21  III.  20,  —  I)is- 
TiNGUisiir.o  IN  Chicago  iN:  N.  W.  R.  Co.  v, 
Taylor,  69  111.  461.  Foli.owku  in  Chicago 
&  .A.  R.  Co.  V.  Kecfe,  47  111.  108. 

An  employe  on  a  train  by  invitation  to 
receive  his  wages  is  In  the  jjosiiion  of  a 
passenger,  and  the  conii)any  mu>t  exercise 
the  same  degree  of  care  for  iiis  safely  as  if 
he  were  such.  Louisville  &•  A'.  A',  Co.  v. 
Stae/cey,  86  Teun.  343,  6  Am.  St.  Rep.  S40,  6 
S.   W.  Rep.  737 .t 

11.  N<»t  an  iii.surcr  of  employes' 
safety. —  Railroad  companies  arc  not  insur- 
ers of  the  lives  and  limbs  of  their  employes. 
Woodnvorth  v.  .SV.  Paul,  M.  &^  M,  R.  Co.,  5 
MeCrary  (U.  S.)  574,  18  lud.  Rep.  2S2. 
Sappeiijield\.  Main  St.  &^  A.  P.  R.  Co..  91 
Cal.  48,  27  Pae.  Rep.  590. 

liJ.  IJiffht  to  rely  on  company's 
perlbrnianee  ofdnty.— A  servant  has  a 
right  to  assume  that  all  reasonable  atten- 
tion will  be  given  by  his  employer  for  his 
safety,  and  that  he  shall  not  carelessly  be 
exposed  to  risks  which  might  be  avoided  by 
ordinary  care  on  the  part  of  the  master. 
L.ouisville.  N.  A.  &>  C.  R.  Co.  v.  U'fy^/.t, 
38  Am.  (T^  Lin^r,  A\  Cas.  41,  115  Lnd.  378,  13 
JJ'est.  Pep.  79S,  16  A'.  E.  Rep.  145,  17  A'.  E. 
Rep.  5S4. 

A  servant  has  the  right  to  rely  on  the 
superior   knowledge  and  judgment  of  his 

*Lialjility  of  company  for  injuries  to  em- 
ployes who  are  carried  free  to  and  from  work, 
see  note,  5a  Am.  Rkp.  2S0. 

f  Di'ty  of  company  toward  persons  entering 
pay  car  to  be  paid  off.  Reasonable  time  re- 
quired, see  39  Am.  &  E.NG.  R.  Cas.  448,  abstr. 
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master,  and  to  assume  that  the  latter  will 
not  expose  him  to  evitable  ristcaud  that  he 
has  taken  proper  jirecaiitioiis  to  guard  him 
from  danger.  I'ann  v.  Sillers,  39  La. 
^Inii.  ;oi  I,  3  So.  J\:/i.  363. 

All  employe  has  the  light  to  assume  that 
the  ma-ler  will  make  all  needful  rules  fur 
the  conduct  (jf  liis  hi'siness  as  will  nut  need 
lessly  expose  liim  to  risks  not  necessarily  re- 
suhiiig  frum  his  occupation.  Toh-do,  IF. 
il-^  //'.  A'.  Co.  V.  Ihirkiti,  76  ///.  395.  A'czo 
( >rl,aiis.  J.  &-'  G.  j\.  R.  Co.  v.  lliii::lu's,  49 
Miss.  25X.  Craig  v.  C/n'cogo  &~'  yi.  A'.  Co., 
SX  Mo.  A/ip.  523.  J'loiik  V.  A\-,o  ]  W/c  C.  6-^ 
U.  R,  R.  Co.,  I  T.  &^  C.  {X.  V.)  319; 
ajji)  iiicd  ill  60  iV.  I'.  607,  mem.  Wild  v. 
Oregon  S.  I..  &'  U.  N.  R,  Co.,  21  Oreg.  159, 
27  J\!i.  /:,/>.  954. 

When  the  master  orders  an  employe  to 
perform  work  in  a  certain  place,  the  latter 
has  a  right  to  assume  that  the  place  has 
been  made  reasonably  safe  by  the  master 
through  other  and  competent  ser\ants  em- 
ployed by  him.  Kroiia  v.  Long  Island  R. 
Co'.ziX-  V-S.  R.4G. 

PlaiiUilT's  intestate  was  employed  by  the 
riefendanc  to  work  in  and  about  a  building 
which  it  was  erecting,  the  foundation  walls 
of  which  were  comi)leted,  except  an  open- 
ing of  about  fifteen  feet,  opposite  which 
was  a  bank  fifteen  feet  high,  in  the  face  of 
which  was  a  large  and  heavy  boulder.  On 
tlie  first  day  of  his  employment  the  bank 
gave  way  and  the  boulder  fell  upon  the  in- 
testate, causing  injuries  which  resulted  in 
his  death.  It  ajjpeared  that  qnr.ntilies  of 
earth  had  fallen  from  the  bank  through  the 
opening.  J/rlil,  that  th  ;  rule  making  it  the 
fluty  of  the  master  to  furnish  a  safe  place  to 
W(jik  applied  to  the  case  ;  thattlie  deceased 
was  justified  in  assuming  that  this  dut\-  had 
been  performed,  and  that  the  defendant  was 
liable.  />ynir  v.  Brooklyn  City  R.  Co.,  6 
Misc.  441,  27  N.  Y.  Supp.  126,  58  i\.  Y.  S. 
/v.  577. 

l.'J.  Care  r<Mniir<Ml  towards  hired 
siavo.s,— Railroad  companies  are  legally 
responsible  for  injuries  to  slaves  hired  to 
aid  in  coaducting  trains,  where  the  injury 
is  the  result  of  the  carelessness  of  their 
agents  Louisville  &^  N.  R.  Co.  v.  Yandcll, 
17  R-  Mon.  (Ay.)  586.— Distixgui.siiki)  in 
Moss  V.  Johnson,  22  111.  633;  Louisville  & 
N.  R.  Co.  7'.  Sickings,  5  Bush  (Ky.)  i. 

Railroad  companies,  by  their  agents,  are 
bound  to  exercise  the  same  care  and  pru- 
dence to  preserve  from  injury  slaves  hired 


to  aid  ill  conducting  trains  as  an  ordinarily 
careful  man  would  observe  in  regard  to  iiis 
own  property,  l^ouisville  &^  A'.  R.  Co.  v. 
Yandell,  17  Ji.  Mon.  (Ay.)  586. 

14.  K<!S|H>n.siJ)ility  (or  nesiiffoiicc, 
};'eii«'rally.— (1)  Rule  stated. — A  master 
may  be  lialjle  to  a  servant  for  injuries  re- 
ceived in  his  service  from  the  negligence  of 
the  master.  Hardy  v.  Carolina  C.  R.  Co., 
76  A'.  Car.  5,  14  ylni.  Ry.  Rep.  309. 

A  railroad  company  is  liable  f(jr  injuries 
suffered  by  a  servant,  wlieie,  by  its  own 
negligence  or  malfeasance,  it  has  enhanced 
the  risk  to  which  the  servant  was  ex[)osed 
beyoiul  the  natural  risk  of  the  employment, 
or  has  knowingly,  and  without  informing 
the  servant,  used  defective  m.ichinery  wliich 
has  C'Mised  the  injury.  ]\'edgioood  \.  C/ti- 
cago  C-'  A\  jr.  R.  Co.,  41    II 'is.  478. 

A  reccH'cry  for  an  injurv  received  by  an 
employe  in  the  course  of  his  employment  is 
onlv  warranted  where  the  negligence  of  the 
defendant  is  shown.  R>iirlin.glon  &■>  C.  R. 
Co.  v.  /Je//e.  17  Cclo.  280,  29  J'ae.  Rep.  175. 

The  principle  of  respondeat  superior  does 
not  apply  as  between  a  railroad  company 
and  its  employes,  and  the  company  can  only 
be  held  responsible  to  the  employe  injured 
without  his  own  fault,  while  in  the  dis- 
charge of  his  duty,  where  the  injury  is 
caused  by  the  negligence  or  failure  of  the 
board  of  directors  to  perform  some  duty 
devolved  upon  them  by  express  contract 
with  the  employe,  or  which  is  implied  from 
their  relation  of  master  to  the  employe. 
Columbus  &•-  I.  C.  R.  Co.  v.  Arnold,  31  Jnd. 
174. 

(2)  IV/iat  amounts  to  negligence.— Where 
an  em|)Ioye  is  induced  to  go  out  on  a  very 
cold  night  to  shovel  snow  from  the  track, 
under  a  promise  that  a  car  shall  be  kept 
near  by  where  he  can  warm  himself,  a  fail- 
ure to  kcej)  the  car,  by  reason  f>f  which  the 
employe's  foot  is  frozen,  renders  the  com- 
pany liable  in  an  action  in  the  nature  of 
tort.  Hyatt  V.  Hannibal  ^^  St.  J.  R.  Co., 
19  Afo.  A  pp.  2S7. 

Where  railroad  laborers  are  employed 
under  an  agreement  thnt  suitable  lodging 
is  to  be  provided,  a  recovery  may  be  had 
under  a  complaint  averring  that  plaintift 
was  sent  to  a  high  mountain  pass  and  was 
compelled  to  sleep  on  the  cold,  wet,  and 
frozen  ground,  without  anything  under 
him  except  damp  branches  of  pine  or  spruce, 
and  without  sutlicient  blankets  or  bed- 
clothes to  cover  him  and  protect  him  from 
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the  cold,  whereby  f)laintitT  was  taken  dan- 
gerously sici  .'.  jni  such  exp(jsure.  Clijford 
V.  Denver,  S.  P.  &^  P.  R.  Co.,  9  Colo.  333,  1 2 
Pac.  Rep.  219. 

Where  it  was  shown  that  the  plaintilT 
was  employed  in  removing  eartli  from  the 
foot  of  a  bank,  a  large  mass  of  which  fell 
Ujjon  him  and  caused  bodily  harm,  and  it 
ai)peared  that,  just  prior  to  the  accident, 
levers  had  been  unsuccessfully  inlroiluced  to 
detach  the  mass — held;  (i)  that  those  in 
chiirge  of  the  work  were  negligent  in  not 
using  proper  ()rccaution  to  prevent  the  ac- 
cident; (2)  that  negligence  could  not  be 
imjHited  to  plaintilT.  Deppe  v.  C/iicn^i;o,  R. 
I.  iHo  P.  R.  Co.,  38  Ancti  592. 

(3)  U'/nit  does  not  aiiioiiui  to  nci^lii:;enee. — 
It  is  not  sucii  negligence  in  a  section  boss 
as  to  n-ake  the  company  !iai)le,  for  him  to 
send  a  section  hand  to  signal  trains,  it  ap- 
pearing that  the  section  hand  was  willing  to 
do  the  work  for  extra  pay,  and  that  it  was 
customary  for  section  hands  to  d(j  such 
signaling.  W  adliiigton  v.  Neivport  Xeius 
(^  ;]/.  V.  R.  Co.,  {Ay.)  20  J>.  ir.  Rep.  783. 

Plaintiff's  intestate  and  others  were  enj- 
ployed  as  track  hands,  and  were  sent  out 
with  a  handcar  in  ciiargc  of  a  section  fore- 
man. When  near  a  trestle  they  discovered 
a  special  fieight  train  a[)proacliing  a  short 
distance  away,  around  a  curve  and  '  ough 
a  cut.  The  foreman  gave  certain  directions 
to  the  men  concerning  their  own  safety  and 
the  safety  of  tlie  hand-car,  but  it  .a[)i)eared 
that  different  means  might  have  i)cen 
resorted  to  to  save  them.  In  their  elYorts 
to  save  themselves,  plaintilT's  intestate  was 
killed.  He/d,  that  tlu  mer"  fact  that  it  was 
afterward  found  that  the  foreman  had  not 
chosen  the  best  means  of  escape,  was  not 
sullicient  to  charge  him  and  the  comjiany 
with  negligence,  lii/ius  v.  Cl/locii^o,  St.  P. 
&^  J/.  A'.  Co.,  5  .//'/.  i^~»  /ut^'-.  R.  Cii.i.  583,  52 
ir/i.  6/2,  10  A^  U:  Rep.  II. 

(4)  l'..xposiirc  to  needless  risks. — Where  a 
master  voluntarily  subjects  his  servant  to 
dangers,  such  as  in  good  faith  he  ouglit  to 
provide  against,  lie  is  liable  for  an  injury 
occurring  to  the  servant  therefrom.  Ke/iler 
v.  Se/naenlc,  151  /'a.  .S7.  505,  25  .///.  Rep.  130. 
— UudTlNG  Patterson  v.  Pittsburg  &  C. 
R.'Co.,  76  Pa.  St.  389. 

A  master  is  liable  for  injuries  to  his  ser- 
vant resulting  from  the  master's  negligence 
in  exposing  the  servant  to  risks  which  the 
latter  is  incapable  of  appreciating.  Chien^^o 
6-  N.  IV.  R.  Co.  V.  Bayfield,  yj  Mich.  205. 


It  is  the  duly  of  the  master  to  know,  as 
far  as  it  is  possible  to  know,  the  character 
of  the  m;iti;rial  (in  this  case  ilynamiie) 
which  he  places  in  the  hands  of  his  agent, 
and  if  placing  it  near  a  railroad  he  was  ex- 
posing servants  engageti  in  operating  the 
road,  as  well  as  others,  to  a  danger  to  which 
they  ought  not  to  have  been  exjiosed,  he  is 
liable  for  damages.  Tissue  v.  Paltiniore  &^ 
O.  R.  Co.,  112  Pa.  St.  91,  3  .///.  Rep.  667. 

(5)  ^Ict  of  stnvi^er.- — Where  the  proof 
shows  that  the  accident  would  not,  in 
all  likelihood,  have  happened,  but  for  the 
interi)osition  of  some  inde[)endent  respon- 
sible third  party,  between  the  servant's 
negligence  and  the  injury  sustaincfl,  and  it 
affects  the  result,  and  is  the  immediate 
cause  of  the  injury,  the  plaintiff  cannot  re- 
cover against  the  original  wrong-doer.  Mire 
V.  East  La.  R.  Co.,  44  ^Int.  &=  ICnii;.  R. 
Cas.  495,  42  La.  Ann.  3S5,  7  So.  Rep.  473. 
IVal/is  V.  Mori^an's  Z.  &-=  T.  R.  &^  S.  Co., 
38  P.a.  .Inn.  1 56. 

A  railroad  company  is  not  liable  for  in- 
juries to  a  car  ins]iector  who  is  injured 
while  examining  the  wheels  of  the  cars  of  a 
train,  l:)y  its  being  started  by  a  signal  from 
a  person  not  an  employe  of  the  comi)any. 
Gadt'ois  v.  Chieago,  iSL  &^  St.  P.  R.  Co.,  75 
hnoa  530,  39  A'.    I]'.  Rep.  871. 

I5ut  where  the  company  had  ground  for 
believing  that  a  switch  had  been  [)reviously 
opened  with  a  false  key,  and  a  train  ihrf)wn 
off  its  i)ro|)er  track,  the  judge  properly  sub- 
mitted to  the  jury  whether  the  company 
had  been  guilty  in  failing  to  take  the  proper 
precautions  to  prevent  a  re[)eiition  of  this 
act.  Coleman  v.  U'ilniii:gton,  C.  &^  A.  R. 
Co.,  25  So.  Car.  446. 

(6)  Unavoidable  accident. — .\n  employer 
is  not  liable  for  an  injury  to  an  employe 
where  it  appears  that  the  injury  resulted 
from  "  pure  accident."  Grant  w  Union  Pac. 
R.  Co.,  45  Fed.  Rep.  672,. 

When  the  work  and  the  place  are  not 
dangerous,  and  the  materials  are  those  in 
common  use,  there  is  no  liability  of  the 
master  to  an  employe  injured  bv  an  acci- 
dent, as  for  a  Ijreach  of  the  duty  of  protec- 
tion by  previous  instruction  and  warning, 
Melchert  v.  Smith  Rraaini^'-  Co.,  140  Pa.  St, 

448.  21  ,///.  AVA755. 

The  servant  of  a  railroad  company  who 
is  injured  by  a  rare  and  peculiar  accident, 
such  as  being  struck  in  the  eye  by  a  flake 
of  iron  knocked  from  a  swage  worked  on  by 
other  servants  and  shown  to  have  been  in 
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average  condition,  cannot  recover  damages 
from  the  company  for  siicii  injury,  liis  place 
of  labor  being  elsewhere  than  at  tiic  place 
where  the  swage  was  located,  but  his  call 
tliere  being  to  jirocure  a  bolt  ni'cded  in  his 
department.  McXully  v.  Savaiuuili,  F.  iS-* 
1/'.  A'.  Co.,  S6  (/,;.  262.  12  .v.  A".  K,-p.  351. — 
l)isriM;iisiii;ii  i.\  Central  U.  &  15.  Co.  7'. 
Ailaway,  90  (ia.  O56. 

Thai  an  employe,  whilst  [lassing  in  the 
course  ol  his  duly  over  a  car  loadetl  with 
ore,  stcjiped  upon  a  piece  of  ihe  ore,  which 
turned  under  iiis  foot,  whereby  he  was  i)re- 
cipitated  from  the  car  and  severely  injured, 
is  evidence  of  injury  by  accident  rather 
than  by  any  fault  or  negligence  of  the  com- 
pany. That  il;e  car  was  lo.ided  by  hea])ing 
up  tlie  ore  at  each  end,  leaving  a  depression 
in  tiie  middle, allords  no  suggestion  of  unu- 
sual or  improper  loadir.g.  Ei^sf  Teiiit.,  ]'. 
&>  G.  A*.  Co.  V.  Suddetli,  86  Gn.  38S,  12  S.  E. 
Kep.  6S2. 

Two  cars  were  loaded  witii  short  lumber 
in  the  !:ody  of  each  car,  but  with  long  tim- 
bers on  top,  passing  over  both  cars.  These 
long  tiinbiTS  rested  on  bolsters  or  cross- 
pieces  to  allow  for  i)lay  in  passing  curves. 
Tiiere  was  no  ])roof  of  any  defects  in  the 
cars,  but  it  appeared  that  the  lumber  was 
loaded  in  the  usual  way,  and  had  [lasstd 
safely  for  a  hundred  miles,  and  had  been 
once  inspected;  but  afterward  in  passing  a 
curve,  where  another  train  was  passing,  one 
of  these  i)olsters  workefl  out  and  was  forced 
through  the  caboose  of  the  passing  tiain 
and  injured  a  brakeman.  Held,  that  ii:e 
injury  was  the  result  of  accident  which 
could  not  have  been  anticipated,  and  that  a 
nonsuit  was  properly  allowed.  Knox  v. 
K,-.v  York,  L.  E.  &-  W.  A\  Co.,  23  X.  ]'. 
S/i/)/<.  198,  69  //////  93,  52  .W   ]'.  .S'.  A'.  730. 

In  an  action  for  the  alleged  negligent 
killing  of  plaintiff's  intestate,  an  engine- 
man  in  discharge  of  his  duty,  it  was  proved 
that  the  defendant  exercised  not  oidy  ordi- 
nary but  extraordinary  care  to  maintain  a 
safe  roadbed  at  the  place  of  accident,  the 
place  having  been  twice  inspected  that 
morning  and  found  safe;  but  a  sudden  fall 
of  rain  softened  the  already  saturated  earth, 
and  the  (Migine  sank,  turned  over,  and  killed 
the  intestate.  /Md,  defendant  was  not  lia- 
ble, as  the  sudden  rain,  rendering  the  road- 
bed unsafe,  was  an  unavoidable  occurrence. 
Btnns  V.  Kic/ivioiid  C-^  1).  K.  Co.,  88  Va.  891, 
14  S.  E.  Rep.  701. 

An  injury  to  a  track-walker  by  a  piece  of 


coal  falling  from  the  tender  of  a  passing 
engine— //('A/,  to  have  been  purely  an  ac- 
cident for  which  no  action  will  lie.  Scliults- 
v.  Chicago  £->>  X.  W.  A\  Co.,  28  Am.  &•  J'^ng. 
A'.  C'is.  404,  6j  U'/s.  616,  31  vV.  11'.  Kip.  321, 
58  Am.  A\/\  881. 

A  section  hand  at  work  stepjied  aside  to 
avoid  an  approachinj;  train.  During  the  pas- 
sage of  the  train  he  was  hit  in  the  leg  by  a 
stone  and  injured.  J/t/<i,  that  as  there  was 
no  evidence  showing  negligence  on  the  |iart 
of  the  company,  nor  any  explanation  as  to 
the  t'orce  projecting  tlic  stone  which  injm-ed 
plaintilT.  he  could  not  receiver.  S/fJ/'c'/t  v, 
C///t-ai[0  &-'  A',   jr.  K.  Co.,  46  U"is.  259,  50 

X.  ii:  Av/.  348. 

15.  ('«Mii|»;m.v'.s  iio}>l!}f('iioc  as  tlie 
proxiiuatt^  ♦•aiisc,  j;*' no  rail, v. — In  ac- 
tions by  employes  for  injuries  arising  from 
the  negligence  of  the  employer,  such  inju- 
ries must  be  the  actual,  natural,  and  proxi- 
mate result  of  the  wrong  committed,  the 
legitimate  sequence  of  the  thing  amiss. 
Clijord  V.   Denver,   S.  P.   &•  P.  K.   Co.,  9 


Colo. 


12  l\ic.  Aep.  219. 


Where  the  omission  to  ring  the  bell  or 
sound  a  whistle  at  a  road  crossing  appears 
not  to  have  contributed  in  the  slightest  de- 
gree to  an  injury  or  accident  on  a  train  of 
cars,  the  ciMUpany  operating  the  same  will 
not  1k'  liable  for  damages  in  consequence  of 
sucli  omission.  Toledo,  Jl'.  i3-»  W.  K.  Co.  v. 
Diirkin,  76  III.  395. 

The  fact  that  in  a  case  of  personal  iniuiy 
to  a  car  repairer  the  repair  track  on  which 
plaintiff  was  injured  was  upon  a  grade  of 
sixty  three  feet  to  the  mile  did  not  render 
the  coir.pany  liable  on  accoutit  of  negli- 
gence, if  there  was  any,  in  so  constructing 
it.  when  it  is  not  shown  that  the  grade  was 
the  proximate  cause  of  the  injury.  J'oley\, 
C/iieo:;o,  A.  /.  o--'  /'.  K.  Co.,  64  hm'a  644,  21 
N.   ]]'.  Aep.  121. 

Negligence  of  a  company  as  to  the  m;in- 
ner  of  operating  a  [jravel  train  will  not  ren- 
der it  liable  for  an  injury  to  an  employe, 
wiiere  the  accident  is  not  the  result  of 
the  negligence  complained  of,  or  where  the 
employe  had  previous  knowledge  of  the 
manner  of  operating  the  train.  Carr  v. 
A'orf/i  River  Conslr.  Co.,  17  X.  V.  S.  R.  945, 
48  //////  266.— OuoTiXG  Abel  V.  Delaware 
.t  H.  Canal  Co.',"  103  N.  Y.  581,  4  N.  Y.  S.  R. 
269.  Rkvii'.wing  Ladd  v.  New  Bedford  R. 
Co.,  1 19  Mass.  412. 

A  defect  in  machinery  does  not  render 
the  employer  liable  for  an  injury  to  an  em- 
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ploye  which  is  not  the  result  of  such  de- 
tect. To  render  the  employer  liable  the 
accident  must  result  solely  from  the  failure 
Id  supply  proper  maciiinery.  Gordon  v. 
Kyyiioliis  Card  J\Ifg.   Co.,   14  N.   V.  S.  A\ 

Where  a  company  is  sued  for  alleged 
lU';^! licence,  resulting  in  the  death  of  an  cm- 
pp.ve,  a  charge  wiiich  gives  the  jury  to 
understand  that  if  the  company  was  guilty 
of  any  negligence  whatever  it  is  liable,  even 
liiougii  the  accident  would  have  occurred 
without  such  negligence,  is  error.  //<?// v. 
Coofierstown  &>  S.  I'.  A'.  Co.,  49  //un  373, 
19  X.  v.  S.  A\  646,  3  iV.  V.  Supp.  584.— 
FuLiA)WiNU  Cone  v.  Delaware,  L.  &  W.  R. 
Co.,  tSi  N.  Y.  206.  yuoTlNG  Searlcs  v. 
Manhattan  R.  Co.,  loi  N.  Y.  bOiZ.—Fordycc 
v.  Varborough,  \  Tix.  Civ.  App.  260,  21  S. 
\V.  h\p.  \2\. 

Fhinniff  was  employed  by  defendant  in 
loading  and  unloading  gravel  cars.  While 
working  in  front  of  the  locomotive,  it  was 
suddenly  put  in  motion,  and  he  went  to  the 
side  of  the  track  while  the  train  passed, 
where  there  was  a  narrow  S[)acc  between  the 
train  and  a  bank  of  sand  about  eight  feet 
high.  While  the  train  was  passing,  a 
quantity  of  sand  fell  upon  him  from  the 
bank,  forcing  him  against  the  moving  train, 
so  that  he  was  run  over  by  one  of  the 
wheels  and  injured.  Held,  that  he  could 
not  recover  unless  the  negligence  of  his  co- 
defendants  in  starting  the  train  was  the 
proximate  cause  of  the  injury  ;  and  that 
whetiier  it  was  or  was  not  the  pro.ximate 
cause  depended  on  whether  he  was  obliged 
to  go  under  the  baidc  to  avoid  danger  from 
the  moving  train,  and  whether,  if  he  was, 
tiie  bank  was  such  that  a  dangerous  fall  of 
sand  was  reasonably  to  be  a|)pieliended ; 
a:ui  that,  in  the  absence  of  evidence  on 
ilicse  points,  the  court  shcjukl  Iiave  ordered 
a  verilict  for  defendant,  llaitdrlun  v.  Hiir- 
lin,:;ton,  C.  R.  &>  X.  R.  Co.,  "ji  Ic-a'a  709,  32 
x'.   ir.  Hep.  4. 

The  proof  disclosing  that  plainiill,  while 
actinu  as  hreman  on  a  locomotive,  was  iii- 
jured  by  a  fall  occasioned  by  tlic  derailing 
of  tile  engine,  tender,  etc.,  and  that  the  ac- 
cident was  caused  by  the  car  wheels  coming 
in  contact  with  a  loose  plank  resting  on  one 
of  the  lails  of  the  railrinid  track— //t'A/,  that 
the  iilaintitl,  in  order  to  recover  of  the 
master,  must  show  that  tiie  acc'dent  was 
c.iused  by  the  direct  and  immediate  act  of 
its  servants.     Mire  v.  East  La.  R.   Co.,  44 


Am.  &"  Eng.  R.  Cas.  495,  42  La.  Ann.  385, 
7  So.  Rep.  473. 

In  an  action  for  the  death  of  a  car-coupler 
there  was  no  evidence  of  negligence  on  the 
part  of  the  company,  except  that  the  car 
steps  were  defective,  which  was  well  known 
to  deceased,  and  of  wdiich  he  had  made  no 
complaint,  and  that  the  roadbed  was  rough. 
Jleid,  in  the  absence  of  direct  proof  that  the 
defective  steps  contributed  to  the  accident, 
that  the  court  should  have  ordered  a  non- 
suit. Philadelphia  &»  R.  R.  Co.  v.  Seher/le, 
2  ^Im.  &•  Eng.  R.  Cas  158,  97  J\i.  St.  450. — 
Rkviewku  in  Moore  v.  Missouri  Pac.  R. 
Co.,  28  Mo.  App.  622. 

1<>.  Illiistr:iti<uis  of  pro.xiinntc 
cause. — A  train  left  the  track  by  reason  of 
a  defect  therein,  and  an  engineer  was  in- 
jured in  reversing  his  engine.  J/eld,  that 
the  defect  in  the  track  was  the  proximate 
cause  of  the  injury.  Kiiapp  v.  Sioux  City 
6^  /'.  A'.  Co.,  18  Ant.  &*  Eiig.  R.  Cas.  60, 
65  lozca  91,  50  Am.  Rep.  569,  ;/.,  21  X.  IT. 
Rep.  198.— Following  Scott  7'.  Shephiird, 
2  W.  HI.  892. — AnnF.KKi)  to  in  Knapp  v. 
Sioux  City  cSr  P.  R.  Co.,  71  Iowa  41,  32  N. 
W.  Rep.  \%.— Knapp  v.  Sioux  City  &>  P.  R. 
Co.,  71  /()7i'(7  41,  32  X.  I  J'.  Rip.  iS. 

The  furnishing  of  a  defective  and  un- 
sound car  to  the  deceased  by  defendant — 
//(•/(/,  to  have  been  an  act  of  negligence  con- 
stituting the  proximate  cause  of  the  injury 
resulting  in  his  death.  Parsons  w.  Missouri 
Pac.  R.  Co.,  94  A/o.  286,  6  5.  If.  Rep.  464, 
12   West.  Rep.  618. 

If  a  hand-car  be  provided  with  a  defective 
handle,  which  breaks  and  lets  an  employe, 
who  is  working  it,  fall,  causing  him  to  be 
run  over  by  another  car  which  is  closely  fol- 
lowing, the  defective  handle  will  be  deemed 
the  i^roximate  cause  of  the  injury.  Panics 
v.  Wabash  Western  R.  Co.,  40  Mo.  App.  45S. 

A  freight  train  broke  apart  in  the  inglil ; 
the  forward  part,  being  afterwards  stopped, 
was  run  into  by  the  detached  rear  cars,  and 
the  conductor,  who  was  in  the  caboose,  was 
killed  by  the  collision.  The  evidence 
showed  that  the  immediate  cause  of  the 
breaking  apart  of  the  train  was  the  letting 
oil  of  a  brake  on  one  of  the  rear  cars  from 
the  jar  of  the  car  in  its  motion,  the  brake 
being  so  worn  that  it  would  not  remain 
wound  up  when  the  car  was  in  motion. 
Held:  (i)  that  the  fact  that  a  sudden  in- 
crease of  tiie  sjieed  of  the  locomotive  may 
have  contributed  with  the  defective  brake 
to  cause  the  train  to  break  apart  does  not 
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prevent  the  defective  brake  being  deemed 
the  lei;al  and  [jroxiniate  cause  of  llie  result; 
(2)  tiiat  ilie  stopijing  of  liie  forward  |)art  of 
tile  train,  and  llie  siii)se(|uent  collision  and 
injury,  may  l)e  referred  to  the  defective 
brake  as  a  proximate  cause,  wiiliin  the  |jiin- 
ciple  that  a  wronn-doei  is  resjjonsible  f(jr  in- 
juries which  niii^lit  reasonai)ly  have  been 
anticipated  as  a  result  cjf  his  misconducc. 
Juiiisti'r  v.  Minneapolis  &^  St.  I..  R.  Co.,  21 
Am.  &-  lini^.  A'.  Cus.  601,  32  Minn.  331,  20 
.V.  U'.Jup.y^z. 

Plaintdl  was  injured  while  cou])iini;'  an 
cntjine  to  a  car  because  there  was  noL  sulli- 
cient  space  for  his  body  ijetween  llieni.  The 
draw-bars  of  the  engine  and  01  the  car  were 
unusually  short,  leaving  a  space  of  only 
about  ten  inches  between  the  end  of  the  car 
and  of  the  engine  when  the  drawd)ars  came 
tot;ether,  whereas  the  usual  space  is  from 
twenty-four  to  thirty  inches.  lit'/il.  sulll- 
cient  to  justify  a  verdict  that  defendant's 
negligence  was  one  oi  the  ])roximate  causes 
of  the  injury.  I'enncti  v.  XorllioiiPacR. 
Co.,  48  An/,  .f^-  Jin^-.  R.  Cts.  182,  2  X. 
Di)A-.  112,  49  X.  II'.  Ri-p.  408.— Al'PI.VIN'G 
Toledo,  W.  iS:  \V.  R.  Co.  v.  Fredericks,  7  r 
111.  294;  Grecnlcaf  7'.  Illinois  C.  R.  Co.,  29 
Iowa  14;  Belair  v.  Chicigf)  iS:  N.  \V.  R. 
Co.,  43  Iowa  662;  Crutchfield  T'.  Richmond 
&  D.  R.  Co.,  78  N.  Car.  300;  Missouri  Pac. 
R.  Co.  V.  Callbreath,  66  Tex.  526,  i  S.  W. 
Re[).  622.  Ai'i'UoviXG  Northern  Pac.  R. 
Co.  V.  Herbert,  8  Am.  iS:  Eng.  R.  Cas,  85, 
24  Am.  &  Eng.  R.  Cas.  407,  3  Dak.  38,  116 
U.  S.  642,  6  Sup.  Ct.  Rep.  590. 

In  suit  by  abrakeman  for  personal  injuries 
there  was  evidence  tending  to  show  that  he 
sustained  his  injuries  by  reason  of  the  com- 
pany's negligence  in  failing  to  supjjly  a  safe 
"  loot-rest  "  for  ascending  to  brakes  on  top 
of  the  oar.  There  was  also  evidence  tend- 
ing to  show  that  the  injuries  resulted  from 
the  engineer's  nej^digence  in  causing  a  sud- 
den jam  of  the  cars  as  the  brukcman  was  in 
the  act  of  ascending  the  car  by  means  of 
the  defective  "  foot-rest."  Held,  the  court 
charged  correctly,  u])on  these  facts,  that  the 
plaintilT  could  not  recover  if  the  engineer's 
negligence  was  the  cause  of  the  injury,  he 
being  a  fellow-servant;  but  that  plaintiff 
was  entitled  to  recover,  luitwithstandingthe 
engineer's  negligence,  if  tlie  defective  "foot- 
rest  "  was  the  proximate  cause  of  the  injury. 
Louisvilh  &>  X.  R.  Co.  v,  K'etilry,  92  Tenii. 
207,  21  .S'.   ff.  Rep.  326. 

Defendant's  rules,  wherewith  plaintiff,  a 


brakeman,  was  unacquainted,  forbade  un- 
cou])ling  cars  except  with  a  stick,  which,  in 
this  insiance,  could  not  be  done.  The  con- 
uclor  oidercd  plaintiff  to  uncouple  cars. 
While  he  was  pulling  the  coupling-pin  with 
his  hand  he  was  thrown  between  the  cars  and 
injured,  by  reason  of  the  engine  being  sud- 
denly reversed  at  a  signal  from  a  brakeman 
left  by  the  conriuctor  to  do  the  signaling. 
Held,  plaintiff  was  not  guilty  of  negligence 
in  not  using  a  stick,  as  it  would  have  been 
inelfeciual,  nor  in  obeying  the  conductor ; 
but  the  brakeman  fading  in  thei)laccol  the 
conductor)  was  guilty  of  negligence  in  giv- 
ing the  signal  to  reverse  the  engine;,  which 
was  the  proximate  cause  of  the  injurv. 
Richmond  &^  D.  R.  Co.  v.  Riidd,  88  f '<;  648, 
14  S.  K.  Ref).  361.— Foi.i.owim;  Richmond 
&  D.  R.  Co.  V.  Williams,  86  Va.  165. 
OuoiKNG  Chicago  <S:  N.  W.  R.  Co.  v.  Hay- 
lield,  37  Mich.  212. 

17.  Ilhistrations  of  roiiioto  csuiko. 
— Where  i)laintill  sues  for  personal  injuries 
sustained  while  attempting  to  couple  cars 
in  the  discharge  of  liis  duties  as  brakeman, 
alleging  that  the  accident  was  caused  by  a 
defective  link,  tiie  breaking  of  which  caused 
the  train  to  separate  into  two  sections,  and 
the  evidence  shows  that,  after  the  train  had 
thus  separated,  he  was  walking  in  front  of 
the  rear  section,  intending  to  cijuple  it  with 
the  front  section,  .stumbled  and  fell,  and 
was  run  over  by  the  moving  car  in  the  rear, 
the  defective  link  is  not  the  proximate,  but 
only  the  remote,  cause  of  the  injury.  Pryor 
V.  Lonisi'ille  (S»  X.  R.  Co.,  90  ^lla.  32,  8  So. 
A'ep.  55. 

So  where  a  brakeman  is  attempting  to 
couple  cars  and  fails  to  do  so  at  the  fust  at- 
tempt, and,  instead  of  stepjjing  out  from 
between  them  as  he  might  do,  continues 
the  attempt  as  the  cars  are  moving  on,  and 
his  foot  is  caught  in  the  frog,  whereby  he  is 
injured,  although  the  company  failed  to 
furnish  cars  which  cou[)led  readily,  yet  its 
failure  was  not  the  proximate  cause  of  the 
injury  entitling  plaintiff  to  recover.  JVill. 
iiims  V.  Central  R.  Co.,  \i  Iowa  396,  \\Ani. 
Ry.  Rep.  458. 

The  plaintiff,  claiming  to  have  been  in- 
jured (run  over)  by  reason  of  having  his 
foot  caught  by  a  splinter  in  the  rail  while 
coupling  cars,  and  complaining  also  that 
the  freight  on  one  of  the  cars  (railroad 
iron)  had  been  negligently  sufTered  to  pro- 
ject over  the  end  of  the  cm— held,  that  a 
recovery  could   not  be  had   for  the  latter 
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cause,  the  plaintiff  not  having  been  injured 
tlicrcby.  Doyle  v.  St.  Paul,  M.  &-  M.  R. 
Co.,  41  //w.  '^^  J^->ig-  ^-  Cits,  yjb,  42  Minn. 
79,  43  A'.   W.  Jup.  787. 

Liai)ility  (or  an  accident  from  such  a  cause 
is  not  established  unless  it  is  shown  that 
ihe  defendant  liad  notice  of  the  defect,  or 
liiat  ill  liie  exercise  of  reasonable  care  tiie 
defendant  should  have  known  it,  or  should 
have  apprehendetl  it,  and  that  it  was  dan- 
-erous.  Dor/-:  v.  ,-SV.  Paul,  M.  Sr'  M.  A\ 
C'..  41  Am.  .2-  EnjT.  R.  Cas.  376,  42  Minn. 
79.  43  .V.  IV.  R.-/>.  787. 

Plaintiff,  in  uncoupling  cars,  caught  his 
fnot  in  a  brake-beam.  He  signaled  tiie  en- 
gineer, but  his  signal  was  not  at  once  seen. 
When  perceived,  the  engine  was  reversed 
and  the  train  stopped  immediately,  but  too 
late  to  prevent  injury  to  plaintiff.  The  en- 
gine was  defective,  and  hard  to  reverse, which 
is  plaintiff's  ground  of  action.  //<■/(/,  that  the 
defect  in  the  engine  was  not  the  proximate 
cause  of  the  injury,  and  defendant  was  not 
liable.  Bojus  v.  Syracuse,  H.  &>  N.  Y.  R. 
Co.,  28  Am.  &>  Eiig.  R.  Cas.  499,  103  X.  V. 
3  [2,  8  .V.  J-:.  Rep.  529,  3  .V.  ]'.  S.  R.  96; 
re:'er.u'iijf  34  //t/ii  153. 

Tiic  conductor  on  a  freight  train  failed  to 
give  the  usual  signal   in   passing  a  station, 
and  the  engineer  leaned  out  to    look,  and 
struck  a  water  crane  and  was  killed,     //e/tf, 
that  the  failure  of  the  conductor  to  give  the 
signal  was  negligence,  but  it  did  not  require 
the  engineer  to  expose  himself  to  dai;   er ; 
that  the  negligence   of  the  conductor  was 
not  the  proximate  cause  of  the  accident,  and 
that  the  company  was  not  liable.     Gould  w. 
C/iicOi(0.  /)'.  Ks^  Q.  R.  Co.,  22  AiJi.  &•  /iV/i,'-.  A'. 
Cas.  -^89,  66  /orca  590,  24  N.  II'.  Rep.  227.— 
QUOTKI)  IN  McKee?'.  Chicago,  R.  I.  &  P.  R. 
Co.,  48  Am.  tt  P^ig.  R.  Cas.  1 54,  S3  Iowa  616. 
The  fact  that  the  conductor  and  engineer 
of  a  train  moving  slowly  in  a  switch    yard 
were  botli  off  the  train   did   not  constitute 
negligence  as  to  a   yard  emjiloye  who  by 
reason    of   the  spreading   of   the    rails  was 
struck  and  killed  by  a  lever  used  by  switch- 
men to  shift  the  cars  from  one  track  to  an- 
other.    The    fireman    and    brakemen    who 
were  left  in  charge  of  the  train  being  com- 
petent  to  manage    it,    and  there  being   no 
negligence  on  their  part,  the  company  is  not 
liable.    Louisville  &*  A^.  R.  Co.  v.  Coniff,  90 
Ky.  560,  14   5.  W.  Rep.  ?43.     Rkvikwino 
Cincinnati,  N.  O.  k  T.  P.  R.  Co.  v.  Adams, 
II  Ky.  L.  Rep.  833. 
A  company  let  a  contract  for  the  building 


of  an  arch  culvert.  What  are  called  "  cen- 
tres," over  which  the  arches  were  to  be  con- 
structed, were  to  be  furnished  by '.he com- 
pany. It  did  not  furnish  enough  centres, 
and  the  contractordirected  another  employe 
of  the  C(jmpany,  who  was  the  foreman  of 
carpenters,  to  takedown  one  of  thecentres 
that  had  already  been  used,  and  in  doing  so 
plaintiff's  intestate,  who  was  one  of  the  car- 
penters employed,  was  killed  by  the  arch 
falling  on  him,  by  reason  of  the  mortar  not 
having  sufficiently  set.  Held,  that  the  neg- 
ligence of  the  company  in  not  supplying 
sufficient  centres  was  not  the  naiural  or 
proxin.a'.e  cause  of  the  accident,  and  it  was 
not  liable.  The  accident  resulted  directly 
from  negligence  in  removing  the  centre  too 
soon.  Hofnagle  v.  New  York  C.  &^  H.  R. 
R.  Co..  55  A'.  J'.  608,  6  Am.  Ry.  Rep.  233; 
reversint;;  i  T.  &^  C.  346. 

A  conductor  on  a  freight  train  was  in- 
jured by  his  train  colliding  with  a  fugitive 
freight  car  on  a  descending  yard  track.  It 
ap])carcd  that  the  brake  on  the  car  was  de- 
fective, but  the  company's  employes  testi- 
fied that  they  left  it  on  the  side  track  with- 
out any  attempt  to  set  the  brake  or  to 
block  the  wheels.  Held,  that  there  could 
be  no  jiresumption  that  the  brake  would 
have  been  set  had  it  been  in  order,  and  that 
the  injury  was  therefore  solely  due  to  the 
negligence  of  the  employes  and  not  that  of 
the  company.  Harvey  v.  Neio  York  C.  &> 
H.  R.  R.  Co.,  32  A'.  J'.  .V.  R.  817,  57  Hun 
589,  10  A'.  1'.  Sii/>/>.  645. 

In  such  case  it  was  insisted  that  the  com- 
pany was  negligent  because  the  assistant 
yard  master  was  not  in  tiie  yard  atthetime, 
and  that  the  jury  had  a  right  to  say  that 
his  absence  contributed  to  the  injury  ;  but 
it  appeared,  unless  there  was  something  un- 
usual, that  the  yard  master  or  his  assistant 
did  not  take  part  in  shifting  cars,  and  at  the 
time  there  was  no  lack  of  men  to  perf(irm 
this  duty.  Held,  that  the  absence  of  the 
assistant  could  not  be  said  to  have  con- 
tributed to  the  accident.  Harvey  v.  New 
York  C.  >?-  //.  R.  R.  Co.,  32  A',  y'.  S.  R.  S17, 
57  Hun  589   10  N.  V.  Supp.  645. 

2.  Duty  to  Make  and  Enforce  Rules. 

18.    CJonorally.*  —  The    law    imposes 
upon    a  railroad   company  the  duty  to  its 

*  Duty  of  companv  to   employes  to  establish 
proper  rules,  see  rrntes,  5  Am.  &  Enr.   R.  Ca.« 
525;  4S  Id.  435;  12  L.  R.  A.  344. 
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employes  of  dilif,'ence  and  care,  not  only  in 
funii-,hin5j;  proper  and  reasonably  safe  ap- 
pliances and  niacliinery,  and  skilful  and 
careful  co-employes,  but  also  of  niakinjjand 
proniulyatinj,'  rules  which,  if  faithfully  ob- 
served, will  give  reasonable  protection  to 
the  cinpliiyes.  ^ll>c/  v.  Dclixwarc  &^  H. 
Canal  Co.,  28  //;//.  Q^  Eng.  R.  Cas.  497,  103 
.\.  V.  5S1,  9  N.  E.  Rep.  325,  4  A'.  Y.  S.  R. 
zUj,  57  .////.  Rfp.  771.  LoHisi'illc  S^  N.  R. 
Co.  V.  Orr,  91  .lla.  54S,  S  So.  Rep.  360. 
Cooper  V.  Ceutral  R.  Co.,  44  /crwi  134. —Al'- 
]'i.ii:u  IN  CarrT'.  Xorih  River  Constr.  Co.,  17 
N.  Y.  S.  R,  945.— ///.//{7V/5  V.  A/a/i/d  C.  R. 
Co.,  80  J/e.  417.  6  A'.  /:;/;,'■.  ■/*"'/•  7 '5-  '4  ^i^^- 
J^'P-  735'  Rii<!e((^e  v.  M/ssoim'  J'ac.  R.  Co., 
1 10  il A'.  312,  19  .v.  W.  Rep.  3S.  Buslibyv. 
New  York,  L.  E.  &^  \V.  R.  Co.,  107  A'.  Y. 
374,  14  A^.  E,  Rep.  407,  10  Cent.  Rep.  240,  12 
A'.  1'.  .S".  yv'.  9 ;  affinnin^  37  //««  104.  —  F<JL- 
l.owiNG  Abel  V.  Delaware  tS:  H.  Canal  Co., 
103  N.  Y.  581. — Coreoran  v.  Delaiva}-e,  L. 
&^  ir.  R.  Co.,  4  S/k'.  App.  483,  38  A'.  }'.  S. 
/i'.  251.  llartvii^  V.  Northern  Pac.  Lumber 
Co.,  19  C;<;^'.  522,  25  y'<fi-.  /w/^  35S.  /"t;;(j 
V.  ^ij'raaese,  IS.  6^  A^.  Y.  R.  Co.,  12  A'.  Y.  S. 
R.  198,46  Nun  678,  mem.;  affirmed  in  122  A'. 
]'.  667,  w/fw.,  34  A'.  ]'.  S.  R.  1015.  /fVA/ 
V.  Oregon  S.  L.   &-  U.  A'.  R.   Co.,  21   Oreg. 

159,27  y'(?t-.  yr<'/.  954.    le.vas  &^  r.  r.  Co. 

V.  Ereneh,  (  yv.r.  C/z'.  .///.)  22  .V.  W.  Rep. 
866.  Madden  v.  Chesaf'eake  C-^  O.  R.  Co.,  28 
/r.   I'a.  610,  57  ^/w.  AV/.  695. 

And  the  rule  that  the  employe  takes  the 
risk  of  the  business  is  subject  to  the  quali- 
ficiition  that  the  company  perform  this,  as 
well  as  other  duties,  to  protect  the  em- 
ploye from  unnecessary  hazards  while  en- 
i^a^ed  in  lii«  vvork.  Abel  v.  Delaware  S^H. 
'  •  i^^  .lin.  &•>  Eng.  R.  Cas.  430,  12S 

>;,:>•.  Y  S.  R.  626,  28  a;  E.  Rep. 
'  th         •.  <:,G()\  affirm  I  ng  i6HuiiGjfi, 

;,i  v.  /.  :■  :■'  ,-6,  10  A'.  Y.'supp.  154. 

.'  ,11  a  failure  to  establish  a 
pupor  s_,ali_.,!  .  to  make  pro|)er  rules  for 
the  cijnduct  ol  its  business,  a  servant  is  in- 
jured, the  corporation  is  liable.  Ford  v. 
Lalce  Shore  &>  M.  S.  R.  Co.,  48  Am.  &>  Eng. 
A'.  Cas.  201,  124  A\  Y.  493,  26  A'.  E.  Rep. 
1 101,  36  N.  V.  S.  R.  494;  distinguish ing  117 
A'.  }'.  638.     Reagan  v.  .SV.  Louis,  K.  &»  N. 

IV.  R.  Co.,  93  J/o.  348,  12  II 'est.  Rep.  367,  6 
5.  IF.  Rep.  371.  Francis  v.  Kansas  City, 
St.  J.  ^  C.  n.  R.  Co..  53  Am.  &*  Eng.  R.  Cas. 
410,  1 10  Mo.  387,  19  S.  ir.  Rep.  935.     J)a/ia 

V.  AVw  York  C.  &^  //.  R.  A\  Co.,  92  A'.  Y. 
639-— Following  Slater  v.  Jevvctt,  85  N.  V. 


61,  39  Am.  Rep.  627.— Applied  in  Suther- 
land  V.  Troy  &  B.  R.  Co.,  46  Hun  372.  11 
N.  Y.  S.  R.  841  ;  Carr  v.  North  River 
Constr.  Co.,  17  N.  Y.  S.  R.  945:  Nary 
V.  New  York,  O.  &  W.  R.  Co..  9  N.  Y. 
Supp.  153. 

It  is  feasible  and  proper  for  a  railroad 
company  to  have  some  rulesand  regulations 
for  the  government  of  its  employes  in  mak- 
ing flying  switches,  and  in  the  shunting  and 
kicking  of  cars,  for  the  warning  of  persons 
liable  to  be  injured.  Reagan  v.  St.  Loin's,  K. 
&•  iX.  IV.  R.  Co.,  93  Mo.  348,  12  West.  Rep. 
2167,  6  5.  W.Rcp.  371. 

It  is  the  duty  of  a  railway  company  to  es- 
tablish regulations  which  would  ad\ise  its 
servants  moving  cars  at  a  station  of  the  duty 
of  care  against  injuring  other  employes  at 
work  and  liable  to  injury  from  the  move- 
ment of  cars  upon  the  switch  tracks.  It 
should  also  provide  means  by  wnich  em- 
ployes on  such  tracks  should  be  notilied  of 
the  approach  of  moving  cars.  International 
&=  G.  A'.  y\\  Co.  V.  Hinzie,  82  Tex.  623,  i8 
S.  IV.  Rep.  681. 

It  is  the  duty  of  a  railway  company  to  es- 
tablish regulations  by  wiiich  its  servants 
moving  cars  upon  repair  tracks  may  l)e  ad- 
vised of  the  position  of  other  em|)l<)yes  who 
maybe  engaged  at  work  in  the  rejiair  yards, 
and  who  may  be  injured  by  the  running  of 
the  cars  so  placed  ujxjn  the  tracks  ;  and  also 
to  provide  means  by  which  those  working  in 
tlie  yard  may  know  of  the  approach  of  cars 
upon  the  tracks  in  the  yard.  International 
&^  a.  A'.R.  Co.  V.  Nail,  78  7\:v.  657,  15  S. 
IV.  Rep.  loS.— Appkovkd  in  Honner  v. 
Whitcomb,  So  Tex.  178. 

Where  a  car  repairer  was  engaged  in  work 
under  a  car  so  situated  that  a  jar  from  an 
approaching  car  would  cause  it  to  fall  and 
crush  him,  it  is  the  duty  of  the  comiiany. 
when  apprised  that  its  regulations  are  in- 
sufficient to  protect  him,  to  adojit  such 
measures  as  will  afford  him  reasonable  pro- 
tection against  the  dangers  incident  to  the 
performance  of  his  duties.  .S7.  Louis,  A.  i^^ 
T.  R.  Co.  v.  Triplett,  48  Am.  &<>  Eng.  R.  Cas. 
283,  54  Ark.  289,  15  5.  ;/'.  Rep.  831,  16  5. 
IV.  Rep.  266. 

The  law  does  not  require  a  railroad  com- 
pany to  direct  the  movement  of  its  trains  by 
orders  from  the  train  dispatcher  alone  or 
by  a  system  of  signals  only,  nor  docs  it  re- 
quire tiic  company  to  adopt  any  particular 
form  of  orders  or  any  particular  svstrni  f(;, 
communicating  them;  but  it  has  the  r:;.,!:;  t> 
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direct  the  movement  of  its  trains  by  train 
orders  alone,  or  by  train  orders  of  any  form 
and  signals,  or  by  signals  alone,  or  by  the 
time  card  alone,  provided  that  the  means 
adopted  are  brought  to  the  knowledge  of 
its  employes,  and  they  are  reasonably  well 
calculated  to  secure  the  safety  of  the  men, 
if  obeyed  by  them.  Hannibal  &•  St.  J.  R. 
Co.  V.  Kanaley,  39  Kati.    i,    17   Pac.   Rep. 

324. 
19.   Degree  of  care  required.— In 

making  rules  for  the  government  of  its  em- 
ployes, a  railroad  corporation  is  only  bound 
to  use  ordinary  care,  and  to  anticipate  and 
guard  against  such  accidents  and  casualties 
as  may  reasonably  be  foreseen  by  its  man- 
agers exercising  such  ordinary  care ;  it  can- 
not be  assumed  that  it  can  by  rule  guard 
against  and  prevent  every  injury  to  them. 
Berri'gan  v.  Nciv  York,  L.  E.  &=■  IV.  R.  Co., 
131  A'.  V.  582,  30  A'.  E.  Rep.  57,  42  N.  V. 
S.  R.  858,  4  Silv.  App,  35  ;  reversim^  59  Hun 
627,  37  A.  Y.  S.  R.  414,  14  A'.  }'.  S/ipp.  26. 

The  law  holds  railroad  companies  to  a 
high  degree  of  care  and  diligence  in  the 
adoption  and  enforcement  of  all  needful 
rules  and  regulations  to  avoid  collisions  of 
trains,  and  if  an  employe  is  injured  by 
reason  of  a  failure  to  adopt  such  rules  the 
company  is  liable.  Chicago  &^  A.  R.  Co.  v. 
McDonald,  21  ///.  App.  409. 

A  company  cannot  relieve  itself  from  lia- 
bility for  an  injury  to  an  eniiiloye  resulting 
from  a  failure  on  its  part,  through  its  agents, 
actually  to  use  such  care  for  the  safety  of 
employes  as  the  law  makes  it  necessary  for 
such  a  master  to  use  by  making  and  enforc- 
ing regulations,  unless  the  regulations  be 
such  and  their  enforcement  so  complete  as 
to  result  in  the  actual  use  of  due  care. 
Missouri  Pac.  R.  Co.  v.  AfcEl)'£.i,.;^8  Am.  &^ 
Eitg.  R.  Cas.  200.  71  Tex.  386,  9  S.  IV.  Rep. 
313,  I  L.  R.  A.  41  r. 

*iiO.  Failure  t<»  adopt,  wlien  deemed 
negligence.— A  failure  to  prescribe  rea- 
sonable rules  for  the  safety  and  protection 
of  its  employes  constitutes  negligence  on 
the  part  of  the  company.  I''orcl  v.  Lake 
S/wredr'  Af.  S.  R.  Co.,  48  Am.  &"  Eng.  R. 
Cas,  201,  124  N.  Y.  493,  26  A^.  E.  Rep.  iioi, 
36  IV.  Y.  S.  R.  494.  Dana  v.  Ne7i>  York  C. 
<&-  H.  R.  R.  Co.,  92  N.  Y.  639.  Reagan  v. 
St.  Louts,  K.  5-  N.  W.  R.  Co.,  93  Mo.  348, 
12  West.  Rep.  367,  6  S.  IV.  Rep.  371. 
Francis  v.  Kansas  City,  St.  J.  Sf  C.  B.  R. 
Co.,  53  Am.  &*  Eng.  R.  Cas.  410,  no  Mo. 
387,  19  S.  W.  Rep.  935.    Texas  &'  P.  R.  Co. 


V.  French,  {Tex.   Civ.  App.)  22  S.  W.  Rep. 
866. 

A  company  is  negligent  where  it  fails  to 
adopt  a  rule  or  a  set  of  rules,  thereby  im- 
pairing the  safety  of  its  employes,  and  it 
may  be  negligent  in  adopting  rules  which 
make  the  employment  unsafe.  Crew  v.  St. 
Louis,  A'.  <S^  N.  IV.  R.  Co.,  20  Fed.  Rep.  87. 

A  person  in  charge  of  a  gr.nvcl  train  sig- 
naled it  to  back,  which  the  engineer  did, 
without  giving  notice  or  warning,  and 
plaintiff's  intestate  who  was  assisting  in  un- 
loading was  thrown  down  and  killed.  The 
plaintiti  offered  to  show  negligence  on  the 
part  of  the  company  in  not  having  adopted 
a  proper  system  of  warning  employes  before 
a  train  was  started.  Held,  that  it  was  error 
to  reject  such  evidence.  Campbell  v.  New 
York  C.  5-  H.  R.  R.  Co..  35  Hun  {N.  Y.) 
506. 

21.  Failure  to  adopt,  when  not 
deemed  neglijfencc. — The  failure  of  a 
master  to  adopt  rules  as  to  precautions  to  be 
observed  by  his  employes  is  not  proof  of 
negligence  rendering  him  liable  to  a  servant 
unless  it  appears  from  the  nature  of  the 
business  in  which  the  servant  is  engaged 
that  the  master,  in  the  exercise  of  reason- 
able care,  should  have  foreseen  the  necessity 
of  such  precautions.  Morgan  v.  Hudson 
River  O.  &^  I.  Co.,  133  A'.  Y'.  666,  31  A'.  E. 
Rep.  234,  45  A^.  Y.  S.  R.  112,4  Silv.  App. 
266. 

Where  an  employe,  whose  duty  it  was  to 
turn  switches,  couple  cars,  and  give  signals, 
was  run  over  and  injured  by  the  backing  of 
a  train  on  the  private  grounds  of  the  com- 
pany while  he  was  engaged  in  his  duty — 
/leld,  that  the  company  was  not  guilty  of 
negligence  or  liable  to  the  sen'.'int  in  not 
providing  rules  whereby  a  watchman  should 
have  been  kept  on  the  rear  end  of  the  train 
that  produced  the  injur}',  the  proof  showing 
there  was  a  watch  or  lookout  kept  from  the 
engine.  Chicago  &•  N.  W.  R.  Co.  v.  Don- 
ahue, 75  ///.  106.— Appi.ikd  in  Elliot  V. 
Chicago,  M.  &  St.  P.  R.  Co., 38  Am.&  Eng. 
R.  Cas.  62,  5  Dak.  523,  3  L.  R.  A.  363,  41 
N.  W.  Rep.  758. 

Plaintiff's  intestate  was  engaged  in  mak- 
ing up  trains,  and  while  riding  on  the  front 
step  of  a  yard  engine,  was  killed  by  collid- 
ing with  a  wagon  at  a  highway  crossing, 
used  by  the  company  in  hauling  material  to 
its  repair  shops.  Six  tracks  were  laid  over 
the  crossing,  five  of  which  were  used  for 
storing  cars,  and  the  intestate  was  charged 


St; 


EMPLOYES,  INJURIES   TO,  32,  23. 


i  W 


'»    % 


M 


'   I! 


Willi  the  duty  of  cutting  tlieni  apart,  so  as 
to  leave  the  crossing  open.  Tlie  negligence 
ciiaigcd  against  the  company  was  in  leading 
cars  on  these  tracks,  S(j  that  the  intestate 
could  not  see  the  approaching  wagon,  and 
that  the  company  should  have  established  a 
rule  recpiiring  the  cars  to  be  run  back  acer- 
tain  distance  from  tiie  crossing.  There  was 
no  expert  evidence  showing  that  such  a  rule 
was  necessary  and  j)roper.  JLAf,  that  a  non- 
suit was  profjcrly  allowed.  Hi:rbfrt  v.  Dela- 
li'aic  &^  //.  Canal  Co.,  1 6  A'.  V.  Siipp.  561. 
— Kr.ViKWiNG  Abel  v.  Delaware  iS:  H.  Canal 
Co.,  103  N.  Y.  5S1,  9  N.  E.  Hep.  325. 

PlaintilT,  a  brakeman,  was  on  the  hind 
end  of  the  last  car  of  a  section  of  a  train 
which  was  i)eing  backed  down  .1  track,  and 
another  brakeman,  who  was  on  the  ground, 
gave  a  signal  to  the  engineer  to  start  up, 
and  the  jerk  produced  threw  plaintiff  to  the 
ground.  It  seemed  that  the  signal  was  given 
under  a  belief  on  the  part  of  the  brakeman 
that  the  rear  cars  had  already  been  uncoup- 
led. The  negligence  charged  upon  the 
company  was  its  failure  to  adopt  and  pro- 
mulgate a  rule  which  would  have  prevented 
giving  such  a  signal.  Held,  that  plaintiff 
could  not  recover  even  if  such  a  rule  would 
have  prevented  the  accident.  He  had  as- 
sumed the  risk  of  the  existing  conditions. 
Cole  V.  Rome,  II'.  &>  0.  A'.  Co.,  25  yV.  I'. 
S!//>p.  276,  72  Hi/n  467,  55  iV.  ]-'.  S.  A\ 
245. 

22.  Failure  to  adopt  iiui.st  be  the 
I>ro\iuuite  cause.— In  an  action  by  a 
switchman  for  injuries  received  while  un- 
coupling cars,  evidence  tlvat  the  cars  moved 
suddenly,  throwing  him  off  and  injuring 
him,  and  that  the  company  had  failed  tc 
promulgate  and  enforce  needful  rules  in  re- 
gard to  its  work,  is  insufficient  to  justifv  a 
recovery  in  the  absence  of  any  evidence 
showing  a  causal  connection  between  the 
accident  and  the  failure  to  have  the  rules. 
Rutledi^f  V.  Missouri  Pac.  K.  Co.,  no  Mo. 
312.  I9.S'.   IV.  AV/.  38. 

The  rules  of  the  company  provided  that 
in  the  night,  at  which  time  the  accident  oc- 
curred, the  signal  for  starting  trains  was  to 
be  made  by  a  peculiar  motion  of  a  lantern. 
This  signal  was  not  given  at  the  time  of  the 
accident;  but  the  engineer,  hearing  an  oral 
order  to  "go  ahead,"  and  incorrectly  sup- 
posing that  the  order  was  intended  for  him, 
started  his  engine,  causing  the  deat,h.  Held, 
that  there  was  no  evidence  that  the  absence 
of  proper  rules  caused  the  accident.    Peas- 


lee  v.  Fiichburg  R.  Co.,  152  Mass.  155,  25  N. 
E.  Rep.  7 1 . 

I'laintilf  was  injured  while  repairing  a  car 
with  a  flag  out.  by  the  switching  of  another 
car  against  the  one  he  was  at  work  upon. 
Negligence  was  predicated  upon  an  alleged 
failure  of  defendant  to  make  and  promul- 
gate rules  for  the  safety  of  its  car  re])airers. 
Plaintiff  testified  that  lie  was  told  to  put  up 
a  flag,  but  was  not  informed  of  any  rule  re- 
quiring it  to  be  done  ;  that  he  never  saw 
any  such  rule,  never  asked  about  any  rules, 
and  tiiat  he  knew  that  railroad  companies 
had  rules  as  a  general  thing.  Plaintiff  was 
nonsuited,  but  the  nonsuit  was  afterward 
set  aside  and  a  new  trial  granted.  Held, 
error.  Coreoran  v.  Delaware,  L.  &^  W.  R. 
Co.,  47  A".  Y.  S.  R.  147,  19  A',  y.  Siifif).  994. 

23.  Interprct.atiou,  validity,  and 
etl'et't  of  rules. — (i)  Interpretation  by  t lie 
court. — Whether  a  rule  adopted  by  a  railroad 
company  for  the  conduct  of  its  employes 
is  reasonable  or  not  is  a  question  of  law  for 
the  court,  and  should  not  be  submitted  to 
the  jury  for  decision.  Meinp/iis  <S>»  C.  R. 
Co.  V.  Graham,  53  Am.  &>  li»g.  R.  Cas.  396, 
94  Ala.  545,  10  So.  Rep.  2S3. 

A  rule  of  a  railroad  company  regulating 
the  repairing  of  cars,  provided  that  in 
"making  repairs  to  cars  standing  on  the 
main  track  or  side  track,  employes  must 
protect  themselves  by  placing  a  blue  signal 
in  the  draw-head,  or  on  the  platform  or 
step  of  the  car  at  each  end  of  the  train,  to 
prevent  the  cars  from  being  coupled  to  or 
removed  while  they  were  making  repairs." 
He/d,  that  such  rule  had  no  application  to 
cars  sent  to  the  yard  or  repair  shop,  but  only 
to  those  which  were  on  the  main  or  side 
track.  Quid'  v.  Indianapolis  iS-»  St.  L.  R. 
Co.,  130  ///.  334,  22  N.  E.  Rep.  709  ;  revers- 
ing 29  ///.  App.  143. 

A  rule  of  a  railroad  company  provided  that 
"  the  speed  of  freight  trains  must  not  exceed 
fifteen  miles  per  hour,  exclusive  of  stops, 
except  in  cases  where  schedules  are  run 
faster  than  fifteen  miles  an  hour."  Held, 
that  this  meant  that  no  more  than  fifteen 
miles  should  be  run  in  an  hour  of  actual 
running  time;  not  that  at  no  time  within 
the  hour  the  highest  speed  should  ex- 
ceed fifteen  miles  an  hour.  Sutherland  v. 
Troy  &>  /)'.  R.  Co.,  28  A^.  F.  S.  R.  201,  8  A^. 
V.  Supp.  83,  54  Hun  639 ;  reversed  on  an- 
other  point  in  125  A^.  Y.  737,  mem.,  35  A^.  Y. 
S.  R.  853. 

(2)  Construction  by  jury— Instructions.— 
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Whether  or  not  rules  promulgated  arc  rea- 
sonalily  suflicient  to  insure  the  safety  of 
servants  if  observed,  and  whether  or  not  a 
.easonablv  sullkient  supervision  was  exer- 
cised to  enforce  the  observance  of  the  rules, 
are  questions  of  fact,  which  must  be  deter- 
mined ny  ihe  jury  from  the  evidence.  Fufi 
l\uull  V.  Xew  Vor/c,  L.  E.  <S-  W.  R.  Co.,  i 
Misr.  299,  4S  .V.  Y.  S.  R.  767,  20  N.  V. 
Snpp.  70S  ,  rcart^iiment  denied  in  2  Misc. 
592. 

A  brakeman  was  injured  while  passing  a 
viaduct  near  a  station.  One  rule  of  the 
company  required  the  brakemen  to  be  on  top 
of  tlie  train  when  approaching  a  station,  and 
another  forbade  brakemen  from  being  on 
the  top  upfjn  unusually  liigli  cars  when  ap- 
proacliing  bridges  or  viaducts.  JMi/,  that 
it  was  proper  to  instruct  the  jury  that  there 
was  no  conflict  between  the  two  rules,  and 
that  they  shf)uld  be  construed  together.  If 
the  brakeman,  in  the  seeming  conflict  be- 
tween his  duty  to  be  on  the  train  and  his 
own  safety,  used  reasonable  care  and  judg- 
ment, tlien  the  company  ought  to  compen- 
sate him  for  the  injury.  Chicago  G^  A.  R. 
Co.  V.  Milt  thews,  48  ///.  ^Ipp.  361. 

In  an  action  to  recover  damages  for  the 
alleged  negligent  killing  of  F.,  plaintifl's  in- 
testate, who  was  a  switchman  in  defendant's 
emi)loy,  it  appeared  that  he  was  killed  while 
at  his  post  of  duty  by  being  struck  by  heavy 
timbers  that  fell  from  a  passing  open  car 
which  was  improperly  loaded.  Defendant 
furnished  good  cars  and  stakes,  but  it  had 
no  rule,  method,  or  system  in  reference  to 
the  loading  of  lumber  or  timber,  the  manner 
of  loading  being  left  to  the  discretion  of  its 
employes.  It  had  adopted  a  general  rule 
requiring  its  employes  "to  attend  to  the 
Icjading  of  all  freight,  whether  loaded  by 
station  men  or  by  shippers,  to  see  that  it  is 
safely  stored,  and  so  that  it  cannot  fall  off 
the  cars."  Plaintiff  proved  that  on  other 
roads  a  verbal  rule  existed  requiring  that  in 
all  cases,  no  matter  how  siiort  the  distance, 
lumber,  whenever  loaded  above  the  sides  of 
a  car,  should  be  secured  by  stakes  on  the 
sides  and  stays  over  the  top.  Held,  that 
the  evidence  justified  the  submission  to  the 
jury  of  the,  question  as  to  whether  defend- 
ant had  made  a  proper  and  sufficient  rule 
with  respect  to  the  loading  of  cars  with 
lumber,  and  that  a  finding  in  the  negative 
was  sufficient  to  sustain  a  verdict  against  it. 
Ford  v.  Lake  Shore  &-  M.  S.  R.  Co.,  48  Am. 
&*  Eng,  R.  Cas.  201,  124  A'.  V    493,  26  A'. 


E.  Rep.  1 1 01,  36  N.  Y,  S.  R.  494;  distin- 
guishing 117  N.   Y.  638. 

Upon  the  trial  of  an  action  to  recover 
damages  for  alleged  negligence  causing  the 
death  of  the  plainlilT's  testator,  a  repairman 
in  defendant's  employ,  who  was  killed  while 
a't  work  under  a  car,  the  negligence  charged 
was  the  omission  to  promulgate  proper 
rules  for  the  protection  of  car  repairers. 
The  rules  of  other  companies  upon  this 
subject  were  given  in  evidence,  and  the 
court  charged  in  substance  that  the  jury 
were  to  weigh  the  evidence  and,  in  view  of 
the  rules  adopted  by  different  com[i:uiies, 
determine  whether  the  defendant  had  dis- 
charged its  duties,  but  that  they  were  not 
to  find  a  rule  proper  or  improper  because 
some  other  company  had  adopted  or  re- 
jected it.  Held,  no  error.  Aliel  v.  Dela- 
ware &•  H.  Canal  Co.,  48  Am.  &*  Eng.  R. 
Cas.  430,  1 28  N.  Y.  662,  40  N.  Y.  S.  R.  626, 
28  N.  E.  Rep.  663,  3  Silv.  App.  569 ;  affirm- 
ing 56  Hun  648,  31  N.  Y.  S.  R.  356,  10  A'. 
Y.Supp.  154. 

(3)  Jl'hat  rules  are  reasonable  and  valid. 
— A  railroad  company  cannot,  by  any  rule 
adopted  for  the  government  of  its  em- 
ployes, as  by  requiring  them  to  inspect  all 
machinery,  etc.,  before  using  it,  avoid  or 
limit  its  statutory  liability  for  negligence, 
or  its  duty  to  provide  and  maintain  suitable 
and  safe  materials  and  appliances  for  the 
prosecution  of  its  business;  yet  such  rule 
beiig  designed  and  calculated  for  the  pro- 
tection of  the  employes,  imposes  on  them 
the  duty  of  making  an  examination  so  far 
as  their  information  and  opportunities 
allow,  consistent  with  their  other  duties 
and  the  attendant  circumstances,  and  is  to 
this  extent  reasonable  and  proper.  Mem- 
phis &•  C.  R.  Co.  V.  Graham,  53  Am.  &^ 
Enif.  R.  Cas.  396,  94  Ala.  545,  10  So.  Rep. 
283. 

Such  rule  does  not  make  a  conductor  or 
brakeman  "a  person  in  the  service  of  the 
master  or  employer  intrusted  with  the  duty 
of  seeing  that  the  ways,  works,  machinery, 
or  plant  are  in  proper  condition,"  as  those 
words  are  used  in  the  statute  (Ala.  Code,  § 
2590),  but  imposes  on  him  the  duty  of  exam- 
ining with  reasonable  care  the  machinery, 
etc.,  which  he  is  himself  using;  and  he  is 
not  relieved  from  the  performance  of  this 
duty  by  the  fact  that  another  conductor  or 
brakeman,  examining  the  car  a  few  days 
before,  failed  to  discover  and  report  a  de- 
fect.    Memphis  &•  C.  R.  Co.  v.  Graham,  53 
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j-U/t.  &^  Ettg.  K.  Cas.  396,  94  Ala.  545.  lo  it;. 
/•,•/.  283. 

A  rule  to  send  all  cars  used  in  carrying 
ore,  after  they  are  unladen  at  the  point  of 
transshipment,  to  the  company's  repair 
shops  (or  inspection,  anf'  for  such  repairs  as 
any  of  them  may  lie  found  to  re(iuire,  is 
reasonable;  persons  employed  to  move 
trains  of  sucli  unloaded  cars  to  tiie  shops 
must  be  iieid  to  have  assumed  tiie  extra 
hazard  of  such  eniployment,  and  the  com- 
|)any  is  not  chargeable  with  ne<;li,!;ence  be- 
cause one  or  more  of  the  cars  in  such  a 
train  is  out  of  repair.  Flannagan  v,  Chidtgo 
&^  .W  IV.  A'.  Co.,  2  /Im.  <3^•  Eui^.  R.  Cas. 
150,  50  U7s.  462,  7  iV.  jr.  A,'/>.  337.— 
yLOiKi)  IN  Kelley  TA  Chicat;o,  M,  &  St.  P. 
K.  Co.,  5  Am.  &  Eng.  R.  Cas.  469,  53  Wis. 
74.  Kkvikweu  in  Scott  7'.  Oregon  R.  <S: 
X.  Co.,  28  Am.  &  Eng.  R.  Cas.  414,  14 
Oreg.  211. 

(4)  Jl7t<i/  arc  iiivaliil  or  ultra  vires.— 
Raihoad  companies  have  the  right  to  adopt 
reasonable  rules  and  regulations  for  the 
government  of  their  em|)loyes  and  for  their 
own  protection,  but  cannot  stipulate  for 
immunity  from  liability  for  their  own 
wrongful  negligence;  and  a  stipulation  in  a 
contract  of  employment,  which  the  em- 
pk)ye  is  rccjuired  to  sign  on  entering  the 
service,  that  the  regular  compensation  paid 
him  "shall  coverall  risks  inciin'ed  and  lia- 
bility to  accident  from  any  cause  v.liaiever 
while  in  the  service  of  said  comiiany,"  con- 
travenes the  law  itself,  and  is  void.  Ricli- 
iih'iid  i5^  y).  iV.  Co.  V.  /o/u's,  92  yl/a.  218,  9 
.SV.  AV/.  276. — Foi,i,()\viN(;  Louisville  (.*v:  N. 
R.  Co.  7'.  Orr,  91  Ala.  548. — O/tcns/uiw  v. 
Utah  &->  A'.  A'.  Co.,  6  i'ta/i  132. 

(5)  Effect  of  rule:. — An  employe  was  en- 
gaged in  repairing  a  yard  track  when  a 
tnun  was  backed  (ron)  another  road  onto 
the  track  that  he  was  repairing,  being  cars 
transferred  from  one  road  to  the  (jtlier. 
There  was  no  jnc  on  the  end  of  the  rear 
car,  as  was  required  by  the  rules  of  the 
company  whose  employe  lie  was,  and  tliey 
were  pushed  down  on  him  and  he  was 
crushed  to  death.  Held,  that  the  employe 
had  a  right  to  rely  on  the  rule  of  his  own 
company.  While  the  tr.iin  of  defendant 
company  was  in  the  yard  of  the  other  com- 
pany it  was  regulated  by  the  rules  of  the 
latter,  and  it  was  liable  for  the  accident. 
Noonan  v.  Ne^v  York  C.  6-  H.  R.  R.  Co.,  42 
A'.  Y.  S.  R.  41,  62  Hun  618,  16  A^.  ]'.  Supt>. 
678;  affirmed  in  131  A^.  Y.  594,  mem.,  42  A'. 


1'.  .V.  A'.  949.— Reviewing  Murphy  i-.  New 
York  C.  &  H.  R.  R.  Co..  118  N.  Y.  527,  29 
N.  Y.  S,  R.  941. 

A  rule  of  appellants  provided  :  ••  Great 
care  must  be  used  in  coupling  and  uncoup- 
ling cars.  Do  not  go  between  cars  unless 
they  are  moving  at  slow  and  safe  rate  of 
speed,  nor  altem|)t  to  make  any  coupling 
unless  the  draw-bars  and  other  couplinf; 
appliances  are  known  to  be  in  good  order." 
This  charge  was  asked:  "If  plaintiff  did 
not  use  great  care  in  makiiig  the  coupling, 
or  went  between  the  cars  when  the  same 
were  not  going  at  a  safe  rate  of  speed,  or 
attempted  to  make  the  coupling  when  the 
draw  bars  or  other  appliances  were  not 
known  to  plaiiitit'f  to  be  in  g(jod  order,  he 
cannot  recover."  The  charge  was  properly 
refused  ;  the  duty  of  the  appellants  being 
to  furnish  cars  with  reasonably  safe  coup- 
ling appliances,  in  good  order,  appellee  has 
the  right  to  assume  that  this  duty  had  been 
jierformcd,  until  he  knew,  or  ought  to  have 
known,  the  contrary.  It  was  not  his  duty  to 
examine  or  inspect  the  attachments  of  the 
car,  but  the  master's,  so  far  as  its  perforin- 
anci;  was  involved  in  the  (uue  required  of 
him.  The  latter  part  of  the  charge,  which 
re(jnires  the  servant  to  know  thitt  the  coup- 
ling appliances  are  in  g(;od  order  before 
going  between  the  cars,  was  not  the  law  of 
the  case.  I'ordyce  v.  Wii/'oroiig/i,  i  Tex. 
Civ.  App.  260,  21  .S'.  W.  Rip.  421. 

If  one  of  the  rules  of  a  company,  fur- 
nished to  a  foreman  for  his  guidance,  pro- 
vides that  "e.xtra  trains  may  pass  over  the 
ro;id  at  any  time,  without  previous  notice, 
and  the  foreman  must  always  be  prepared 
for  them  "  ;  and  aiiother  rule  provides  "  he 
must  run  the  hand-cars  with  great  caution, 
and  he  must  not  permit  them  to  be  used 
uidess  he  accompaTiy  them  "  ;  and  another 
rule  requires  him  "to  ccjmparc  his  time- 
piece with  the  clock  at  the  nearest  tele- 
gr;iph  ofTice,  or  with  the  conductor  on  the 
train," — these  rules,  as  well  as  the  law, 
require  him  to  use  the  <)p(;ortunities  thus 
daily  afforded,  or  any  other  opportunities, 
to  ascertain  what  trains  are  expected  to  run 
over  his  section  of  the  track  by  previous 
arrangement,  and  when  so,  that  he  may  be 
prepared  for  them  as  well  as  he  can  be,  and 
thus  diminish  the  risk  of  a  collision  of 
extra  trains  with  the  hand-car.  Criswell  v. 
Pittsburgh,  St.  L.  <^  C.  R.  Co.,  33  Aw.  &* 
Eng.  R.  Cas.  232.  30  ^F.  Va.  798,  6  S.  E. 
Rep.  31.— yuoTiNG  Hannibal  &  St.  J.  R. 
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Co.  ;'.  Fox,  31  Kan.  586;  Hou^h  v.  Texas 
iV  V.  K.  Co.,  100  U.  S.  216;  Luke  Shore  it 
M.  S.  K.  Co,  V.  Lavalley,  36  ()\\\o  St.  iz\. 

Il  im  nciflects  this  duty,  and  vvilliout  the 
lault  of  one  of  tlie  laborers  under  him,  his 
hand-car  comes  into  colUsion  with  an  extra 
train,  wliich,  had  he  [jerformed  his  duty, 
would  not  liavc  occurred,  and  tiie  laborer 
na  the  hand-car  is  killed  or  injured,  tne 
lailroad  ccjmpany  will  be  liable  for  the  dam- 
a_;(:s  so  sustained.  Cn'suiii  \\  J'ii/sl>io\i^h, 
St.  J..  &^  C.  A'.  Co.,  33  .,•/'//.  &^  l''>':-i-  A'.  Liis. 
zy..  jo  /;'.   \\i.  79S,  6  .V.  E.  Rep.  31. 

N'or  will  the  fact  that  the  laborer  volun- 
tarily j4(Jt  upon  the  hand  car  in  very  fo;;i;y 
we.itlier,  and  no  llai;  was  sent  out  in  ad- 
vance, and  no  precautions  taken  to  prevent 
a  Collision,  prevent  such  a  recovery  from 
tiie  railroad,  though  the  laborer  knew  of 
liiesc  facts  and  rules  of  the  company,  if  lie 
Uad  not  been  informed  of  such  nej^liyence 
of  the  foreman.  Such  conduct  of  the  la- 
ijorcr,  without  such  knowk;dj;c,  would  be  a 
voluntary  assuinin;'  on  himself  oidy  the 
risk  of  a  Collision  with  an  extra  train  which 
the  foreman  coulil  not  have  ascertained 
\iould  be  on  the  track  and  come  in  col- 
lisic^n  with  his  hand-car,  if  he  had  used,  as 
iie  should  have  done,  the  op[)ortunity  he 
had  of  obtaininc;  inforinati<jn  alxjut  them. 
Crisii'til  V.  Pittdnir^h,  St.  L.  &^  C.  A'.  Co.,  33 
Aiii.&'  Eii}^.  R.  Cds.  232,  30  /(-'.  I'u.  798,  6 
.V.  A'.  Rc-p.  31. 

"21.  Coinpliaiicc  with  and  csiforoc- 
Jiient  of  rules.— A  railroad  company  does 
not  discharcjc  its  whole  duty  to  the  public 
or  its  servants  by  merely  framing  and  pub- 
lishiiiff  proper  rules  for  the  conduct  of  its 
business  and  the  j4iiid;ince  and  ctmirol  of 
its  servants ;  it  is  also  required  to  exercise 
such  a  supervision  over  them  and  the 
jirosecution  of  its  business  as  to  have  rea- 
son to  believe  that  it  is  being  conducted  in 
ruirsuance  of  such  rules.  Whittaher  v. 
Ihl.iwarL'  (3-»  //.  Canal  Co.,  126  N.  V.  544,  27 
.v.  £.  Rep.  1042,  38  .'V.  )-■.  S.  R.  523  ;  affirm- 
iwr  58  Hun  606,  34  N.  V.  S.  R.  822,  1 1  /V.  V. 
Si/f>f).  914. 

Ii5.  Xoticeaiid  kiiowledjye  of  rules. 
—  Before  an  employe  can  be  bound  by  rules 
promulgated  by  his  emi)loyer  for  his  guid- 
ance, the  violation  of  which  is  alleged  by 
the  defense  to  have  caused  the  accident  of 
which  he  complains,  it  must  be  shown  that 
these  rules  were  brought  to  his  notice. 
Mackey  v.  Baltimore  &*  P.  R.  Co. ,  8  Mackey 
{D.  C.)  2S2.  Central  R.  &>  B.  Co.  v.  Ryles, 
5  D.  R,  D.— 3. 


84  Ga.  420,  It  S,  E.  A',/.  499.  Atihhon,  T. 
&^  S.  F.  R.  Co.  V.  Pluiikctt,  2  .////.  ijr'  J-^iit^. 
R.  Cas.  127,  25  A'a/i.  18S.  Eay  v.  Minne- 
apolis •^  St.  L.  R.  Co.,  1 1  Ant.  &>•  I'.n^.  R. 
Ca.i.  193,  30  Minn.  231,  15  X.  //'.  Rep.  241. 
-  Dl.sTl.N(;i;i.siiKi>  in  Fraker  v.  St.  I'.uii,  M. 
0<:  M.  R.  Co.,  15  Am.  iS:  Eng.  K.  Cas.  256,  32 
Minn,  yi,.—  International  ir'  G.  X.  R.  Co.  v. 
ilinzie,  -01  Tex.  623,  18  S.   II'.  Rep.  681. 

The  servant  of  a  railroad  comi)aiiy  to 
whom  has  been  delivered  a  printed  co[)y  of 
its  rules  governing  his  conduct  as  a  servant, 
and  who  can  read  and  has  had  sullicient 
time  to  become  acciuainied  with  them,  is 
bound  l)y  every  reasonable  one  which  i-^  to 
govern  his  conduct  while  in  the  service, 
whi:tlier  he  has  read  or  has  knowledge  of  it 
(ir  iiot.  But  he  is  not  bound  by  a  rule  which 
recjuires  him  to  waive  rights  not  connected 
with  his  duty  as  a  servant,  although  he 
know  of  it,  unless  he  has  exjiressly  agreed  to 
it;  especially  where  it  re(iuires  that  tlicuHi- 
cer  employing  him  shall  have  it  di-iinctly 
understood  and  agreed  to  by  him,  and 
nothing  is  said  to  him  al'out  it.  Gfor_L;ii 
Pdc.  R.  Co.  v.  Dooley,  48  .////.  iSt.»  Eng.  R. 
Cas.  437,  86  Ga.  294,  12  A'.  E.  Rep.  923. 

The  fact  that  a  conductor  was  not  fur- 
nished with  a  copy  of  the  printed  rules  of 
the  company,  and  was  ignorant  of  their 
existence,  did  not  constitute  a  sufficient 
reason  for  rejecting  them  as  evidence.  It 
was  his  duty  to  acquaint  himself  with  those 
rules,  wdiich  he  might  have  done  by  the  use 
of  ordinary  diligence,  ^llexander  v.  Louis- 
ville &^  A'.  R.  Co..  25  .-/;;/.  (S»  Enj^.  R.  Cas. 
458,  83  Ay.  589. — CoNTKADiCTF.u  IN  Louis- 
ville &  N.  R.  Co.  7>.  Hawkins,  92  Ala.  241. 

The  long-continued  existence  of  a  custom 
or  rule  may  be  shown  in  order  to  form  an 
inferential  basis  that  an  employe  was  not 
ignorant  of  it.  Aleorii  v.  C/iieai^o  &^  A.  R. 
Co.,  53  Am.  (S-»  E//g-.  R.  Cas.  Sy,  108  A/o.  81, 
iS  .v.   II'.  Pep.  188. 

The  company's  duty  is  performed  when  it 
provides  beforehand  and  makes  known  to 
its  servants  rules  explicit  and  efficient, 
which,  if  observed  and  followed  by  all  con- 
cerned, will  bring  personal  notice  to  every 
one  who  should  receive  such  notice.  Slater 
s.  Jeivett,  5  Am.  &^  Eng.  R.  Cas.  515,  85  A'. 
Y.  6[,  39  Am.  Rep.  627. 

Whether  the  plainiifl  (a  workman  in  the 
employ  of  the  company)  knew  of  the  rules 
established  for  the  protection  of  the  work- 
men, or  by  the  exercise  of  ordinary  care 
might  have  known  them,  was  a  question  for 
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the  (ktcrmiiiatioii  of  tlic  jury  ;  and  to  set 
asidi-  tlic  verdict  in  this  respect  the  court 
should  he  alile  to  say  thai  |)hiiiitin,  from  liis 
service  of  three  inonlhs  in  liie  repair  yard  of 
defendant,  was  Ijound  to  know  what  means. 
if  any,  were  [jrovidcd  for  the  protection  of 
tlic  workmen.  I ntrnuUioiuil  &•  G.  N,  R. 
Co.  V.  Hull.  I  Tex.  Civ.  App.  2:1,  21  .v.  //'. 
Ju'p.  1024. 

A  brakeman  sued  for  a  personal  injury 
received  wliile  uncou[)lin^'  cars,  and  the 
company  introduced  certain  ruies  jjiohibit- 
in^  the  uncoupling  of  cars  by  h.ind,  but  re- 
(juiring  the  men  to  use  a  stick  or  pin.  The 
company's  superintendent  testified  that  such 
rules  were  in  force  at  the  time,  but  refused 
to  testify  that  the  rules  had  been  sent  to  the 
head  of  the  department  in  the  yard  where 
plainlKT  was  employed.  On  the  other  hand, 
plaint ilT  testified  that  he  knew  nothing 
about  such  rules,  and  they  were  not  en- 
forced in  the  yard.  Held,  that  the  rpiestion 
as  to  whether  plaintilT  knew  of  the  rules, 
and  was  therefore  b(;und  by  them,  was  for 
the  jury.  Sicse  v.  Nortlicrn  l\xc.  K.  Co.,  39 
Fed.  jiefi.  487. 

In  an  action  for  ciusing  the  death  of  a 
brakeman,  the  nei;ligeiu:e  charged  was  that 
the  front  ends  of  the  cars  were  so  over- 
loaded as  to  prevent  tiic  use  of  brakes. 
The  only  evidence  as  to  whether  the  com- 
pany had  established  i)roper  rules  for  the  in- 
spection of  cars  l)efore  they  were  sent  out, 
to  see  whether  they  were  properly  loaded, 
was  by  a  witness  who  hatl  charge  of  the 
station  where  the  cars  were  loaded,  and  he 
testil'ied  that  he  considered  such  inspection 
a  part  of  his  duty,  and  that  he  had  so  in- 
structed the  men  under  him,  which  was  cor- 
roborated by  some  of  the  men  ;  but  on  the 
otlier  iiand  there  was  jiroof  that  the  cars  in 
question  were  not  ins[)ected,  and  some  of 
the  employes  testified  that  he  had  never  in- 
structed them  as  to  such  inspection.  Held, 
that  the  question  slioulil  have  been  sub- 
mitted to  the  jury.  Byrnes  v.  ^AVw  Vor/c, 
L.  E.  &■*  IV.  R.  Co.,  71  ffiin  {N.  Y.)  209. 

20.  "Waiver  of  rule  by  ('(MKliicitir. 
— A  rule  of  a  railroad  company  agreed  to 
by  the  plaintilT  (an  employe)  may  be  waived 
or  abrogated  for  the  company  by  the  con- 
ductor making  an  order  contrary  to  such 
rule,  when  it  was  the  duty  of  the  plaint  ifT  to 
obey  such  order.  Mason  v.  Richmond  &^ 
D.  R.  Co.,  53  Am.  (S-  if/;;'.  /,'.  Cas.  183,  in 
N.  Car.  482,  16  S.  E.  Rep.  698.— Apl'i.viNO 
Central  R.  Co.  v.  De  Bray,  71  Ga.  406. 


3.  Duty  to  Warn  and  Instmct, 

27.  (J<'m'nill.v.  -Generally,  it  is  not  tiie 

duty  of  the  employer  to  instruct  the  servant 
in  the  rules  applicai)le  to  the  service,  or 
warn  him  against  danger,  unless  informa- 
tion be  asked,  or  the  employe  is  known  to 
be  ignorant  and  inexperienced  regarding 
dangers  pecidiar  to  the  service.  Missouri 
J\ic.  R.  Co.  V.  IVatts.zz  Am.  ijr' Ent^.R.Cas. 
-11'  (J3  ^''•'■-  549.— For.i.owi'.ii  IN  Missouri 
Pac.  K.  Co.  V.  Callbreath,  66  Tex.  526.— 
Missouri  J\u.  R-  Co.  v.  Callhreotli,  66  'I'ex. 
526,  I  .S".  //'.  Rep.  622.— yu<)Ti.N(;  Walsh 
V.  Peet  Valve  Co.,  no  Mass.  23.— t'/z/Vvfj.'^o, 
R.  /.  iS-  /'.  A*.  Co.  v.  Clark.  1 5  Am.  &-  Eng. 
R. Cas.  2(t\,  loS  ///.  ii3.-i)isiiN(;uisiii;i) 
IN  United  States  Rolling  Stock  Co.  v. 
Wilder,  25  Am.  k  Hng.  R.  Cas.  414,  116  III. 
100. 

This  rule  is  subject  to  the  qualification 
that  when  there  are  hazards  incident  to  an 
occupation,  unknown  to  the  servant,  which 
the  master  knows  or  ought  to  know,  it  is  his 
duty  to  warn  the  servant  of  tliein,  and  on 
failure  to  do  so  he  is  liable  for  any  injury 
the  servant  may  sustain  in  consequence  of 
such  neglect;  and  this  rule  applies  even 
where  the  danger  or  hazard  is  patent,  if 
through  youth,  inexperience,  or  other  ciuse 
the  servant  is  incompetent  to  fully  under- 
stand the  nature  and  extent  of  the  hazard. 
Missouri  Pac.  R.  Co.  v.  Callheatli,  60  I'e.v. 
526,  I  S.  W,  Rep.  622. — Ai'i'i.iKi)  IN  Hen- 
nett  V  Northern  Pac.  R.  Co.,  2  N.  Dak,  1 12. 
— McDonald  \.  C//ieaj,ro,St.  P.,  M.  ^S^•  O.  R. 
Co.,  41  Minn.  439,  43  N.  IV.  Rep.  3S0.  Clii- 
eaj^'-o  iTf^  ./.  A'.  Co.  v.  A'err,  148  ///.  605,  35  A'. 
E.  Rep.  1117. 

Where  a  railroad  runs  through  a  pasture, 
and  the  right  of  way  is  not  fenced,  cattle 
may  be  expected  anywhere,  and  the  com- 
[lany  cannot  be  ciiarged  with  negligence  in 
falling  to  inform  a  new  employe  that  cattle 
had  frequently  been  encountered  at  a  par- 
ticidar  piace  in  the  pasture,  and  might  be 
expected  there.  Patton  v.  Central  Iowa  R. 
Co.,  73  Iowa  306,  35  A'.  W.  Rep.  149. 

Where  a  laborer  sues  a  street-car  com- 
pany for  injuries  received  while  laying  a 
track,  by  an  assault  by  persons  acting  for  a 
rival  company,  charging  that  the  defendant 
company  knew  of  the  proposed  attack  and 
failed  to  notify  plaintid.  a  nonsuit  is  prop- 
erly ordered  wdiere  the  company  denies  all 
knowledge  of  the  contemplated  attack,  and 
there  is  no  evidence  to  contradict  this,  ex- 
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ccpt  tliat  il  had  employed  iwo  pulicciifii  hi 
pruiccl  tilt;  mill,  but  \\liii:h  il  showtd  satis- 
f.icioriiy  w;is  for  the  [jiirposc  of  prolcctiii}; 
tiicm  against  an  assault  from  oilier  |)crsoiis 
tliaii  the  ones  claimed  hy  plaiiitill.  AV//)-  v. 
.S//,//y  A'.  Co..  (A>.)  22  .v.  ir.  A'(/.  445. 

I'laiiitill  vviis  employed  to  remove  llie 
snow  from  the  roof  of  a  building'  belonging 
to  defendant  ci)in|)any.  After  completing 
his  work,  to  avoid  a  snow  heap  at  the  foot 
of  the  ladder,  he  jum[)eil  to  a  side  roof  and 
fill  through  a  skylight,  which  was  so  cov- 
ered with  snow  that  it  could  not  be  seen. 
//f/i/,  that  he  could  not  recover  fur  the  in- 
jui  ii!s  received.  A'l'/fi/jf  v.  Jiioiuiway  A'.  Co., 
4<;  J/tm  2O9.  17  A'.  1'.  S.  A'.  f)22,  I  A'.  K. 
.SV///.  907- 

In  such  case  the  company  was  under  no 
duty  to  notify  plaintitf  of  the  existence  of 
the  skylight.  A't7>//>  v.  liioail;i.'ny  R.  Co., 
49  ///<«  2(nj,  17  iV.  I'.  S.  A'.  622,  I  A',  y. 
Su/'/>  907. 

liH.  SkilhMl  aiHl  expcrloiMTcl  ciii- 
ployrs. — There  is  no  duly  upon  the  part  of 
;i  railroad  company  to  instruct  a  skilled  and 
experienced  engineer  in  the  dangers  of  a 
locomotive  which  he  is  set  to  o[)erate,  where 
tile  new  locomotive  is  of  the  same  general 
character  as  the  one  to  which  he  had  been 
accustomed.  /h-Z/o'cs  v.  l^citnxylvaiiia  &* 
X.  V.  C.  &"  a:  Co.,  157  7'a.  S/.  51,  27  A//, 
Rip.  685. 

Where  an  adult  person  is  employed  as  a 
track  walker,  whose  duties  rc([uire  l;im  to 
cross  a  i)ridge,  where  it  is  known  that  he 
lives  near  the  bridge  and  had  often  been 
over  it,  and  knew  of  its  construction, 
though  without  previous  experience  as  a 
track  walker,  the  company  has  the  right  to 
assume  that  he  would  comprehend  the  nec- 
essary dangers  attending  his  duties,  and 
would  avoid  danger.  In  such  case  the 
company  is  not  liable  for  not  specially 
directing  the  employe  to  resort  to  certain 
caps  on  the  bridge  when  he  was  in  danger 
from  passing  trains.  Gihson  v.  Ort't^on  S. 
L.  &^  U.  N.  R.  Co.,  23  Orcg.  493,  32  Pac. 
Rep.  295. 

An  employe  sued  for  an  injury  received 
while  uncoupling  cars,  and  testified  that  he 
was  twenty-two  years  old,  had  been  em- 
ployed for  three  weeks,  and  had  known  the 
yard  tracks  for  three  months;  "that  he 
knew  all  that  was  necessary  to  enable  him 
to  couple  and  uncouple  cars."  Held,  that 
it  was  not  necessary  for  the  comi)any  to 
show  that  it  had  instructed  or  oflfered  to 


instruct  him  in  coupling  and  uncoupling 
cars,  Ciiuiiitiaii,  A'.  U.  &•  J'.  /'.  A',  to,  v. 
MfiiU-r,  50  J'fit.  Rip.  725,  6  U.  S,  App.  86,  i 

C.  C.  A.  (^^:,:>,- 

20.  UiiHkillctI,  iii(>.\p(>ri<'iic«'4l,  and 
ignorant  «'iiii)h»jt'S.— (i)  Cuiuinl  ruUa. 

If  the  master  know  the  danger  inciiliiit 
to  the  employment,  or  ought  to  know  il, 
and  if  the  servant  is  ignorant,  and  such  ig- 
norance is  known  to  the  master,  it  is  liia 
duly  to  warn  the  servant  and  put  him  upon 
liis  guard  against  the  danger,  lionniy  v. 
Moore,  3  Tex.  Civ.  A  pp.  416,  22  .V.  /'',  Rip. 
272.  — Following  Gulf,  C.  cV  S.  I'.  R.  Co.?'. 
Wills,  81  Tex.  686,  16  S.  W.  I^cp.  1025.— 
Bniinan  v.  Uonioii,  1 18  A'.  )'.  489,  23  A'.  E. 
Rep.  810,  29  A'.  }•'.  i'.  A'.  829;  ifiur.s/fij,'-  14 
JJiify  47,  3  N.  v.  S.  R.  604.  u'li/es  v.  .^'/tt/e, 
12S  A'.  ]'.  221,  28  A'.  /:.  Rep.  373,  40  A'.  1'. 
.v.  A'.  87.  M/.H.souri  J'ac.  R.  Co.  v.  fr<f//,v,  64 
Tc:v.  56S.— yuoTKD  IN  Missouri  I'ac.  H.  Co. 
V.  While,  76  Tex.  102,  13  S.  \V.  Rep.  65.  - 
Missoio  i  Pac.  R.  Co.  v.  A'///x,  2  7'('.r.  dv. 
App.  122,  20  S.  jr.  Rip.  10  4.  23  .V.  //'.  Rep. 
917.  Riynohis  v.  Boston  6^  M  R.  Co.,  53 
Am.  &>  Jiiig.  R.  Cas.  177,  64  I'l.  66,  24  .///. 
Rep.  134. 

Where  a  servant  is,  by  reason  of  youth 
and  inexperience,  not  acquainted  wilh  the 
dangers  incident  to  the  work  or  place  of 
his  employment,  llie  master  must  indem- 
nify him  against  daiiger  by  [jroperly  warn- 
ing and  instructing  him.  Emma  1,'otton 
Seed  Oil  Co.  v.  Hale,  56  Atk.  232,  19  i'.  //'. 
Rep.  600.  (loins  v.  Cliieago,  R.  1.  &^  J'.  R. 
Co.,  37  Mo.  App.  221.  St.  Louis  iS>»  S.  E.  R. 
Co.  V.  Valiriits,  56  /;•  /  511,  18  Ant.  Ry, 
Rep.  116.  Louisville.  N.  A.  &>  C.  R.  Co.  v. 
Erawley,  28  Am.  &^  Eng.  R.  Cas.  308,  no 
Jnd.  1 8,  9  A''.  E.  Rep.  594. 

To  the  inexperienced  servant  entering 
upon  a  dangerous  service  tlie  master  owes 
the  duly  not  only  of  full  information,  but 
also  of  protection  from  a  known  danger  as 
far  as  reasonably  practicable.  Both  duties 
are  imperative,  and  if  a  failure  to  perform 
one  of  them  results  in  injury,  liability  can- 
not be  avoided  by  showing  a  faithful  per- 
formance of  the  other.  Missouri  Pac.  R. 
Co.  v.  Watts,  64  Tex.  568. 

The  failure  of  the  employe  to  ask  for  in- 
formation does  not  vary  the  liability.  Mis- 
souri  Pac.  R.  Co.  v.  Watts,  64  Tex.  568. 

If  the  servant's  ignorance  of  the  danger 
and  of  the  means  provided  by  the  employer 
to  avert  it  caused  the  injury,  the  servant 
being  ignorant  and  uninformed  of  the  dan- 
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gers  aitcndiiif^  thi;  service,  then  the  em- 
ployer's liability  would  be  neither  defeated 
nor  lessened  by  the  fact  that  the  nc^lii^ent 
acts  of  ftllow-servaiits  contributed  to  the 
injury.  Missoii>i  J'ac.  A'.  Co.  v.  II',i//s,6^ 
7V.r.  56S 

It  is  a  f-'ct  tending  to  show  gross  negli- 
gence in  a  railway  company  for  it  to  ^jniploy 
an  ir.e.Nperienced  person  in  any  hazardous 
anil  J.angerous  business,  knowins.'^  such  per. 
son  to  be  ignorant  of  the  business  for  whicii 
he  is  emijloyed,  unless  sucii  comi)any  make 
known  and  explain  fully  the  hazard  and 
danger  connected  with  such  business,  and 
instruct  such  person  how  to  avoid  the  dan- 
ger ;  and  youth  is  an  evidence  of  inexpe- 
rience, and  greater  strictness  of  the  rule 
should  be  re(|uirccl  in  the  employment  of 
minors  than  of  [jcrsons  of  nuiiure  years, 
even  when  employed  by  aiid  with  the  con- 
sent of  the  parent  or  guardian.  S/.  Louis 
6-«  S.  E.  R.  Co.  V.  / 'alhiits,  56  Ind.  511,  18 
Am.  Ky.  Rep.  1 1 6. 

(2)  JliiistiiUioiis.—Whiin  a  brakeman  is 
placed  on  a  freight  train  running  on  i  road 
with  which  he  is  not  faniiliar,  am:  such 
train  has  to  pass  under  a  low  bridge,  notice 
must  be  given  to  him  of  the  danger  arising 
from  the  existence  of  such  bridge.  Louis- 
vine  &^  X.  R.  Co.  V.  Hall,  yj  ^Im.  tS-»  Eiig. 
R.  Cas.  29S,  87  Aid.  70S,  4  L.  R.  A.  710,  6 
So.  Ref>.  277. 

Where  a  brakeman,  who  is  inexperienced 
and  who  has  only  been  accustomed  to 
coupling  engines  having  the  draft-iron  usu- 
ally found  upon  freight  engines,  is  ordered 
to  couple  a  passenger  engine  having  a 
"  goose-neck  "  ift-iron,  he  does  not  as- 
sume the  increajjd  risk  arising  from  coup- 
ling such  engine  to  a  freight  car,  and  the 
railroad  company  is  liable  to  him  for  inju- 
ries arising  from  exposing  him  to  the  unu- 
sual danger  without  warning.  Uini^eyfonl 
V.  Cliitago,  M.  60  St.  P.  li  Co..  41'^;//.  (S- 
Eui,'-.  R.  Cits.  269,  41  .!//■««.  444,  43  jW  //7 
AV/.  324.- Following  Kussell  t-.  Minne- 
apolis &  St.  L.  R.  Co.,  32  Minn.  230,  20  N. 
VV.  Rep.  147. 

The  defendant  employed  a  freight  brake- 
man,  knowing  that  he  had  no  previous  ex- 
perionr-.  Most  of  the  cars  were  equipped 
with  single  deadwoods,  but  many  were 
equipped  with  double  deadwoods,  and  such 
cars  were  liable  to  be  found  in  any  of  the 
defendant's  trains.  Whc.i  injured,  the  plain- 
t;lT  had  been  in  the  employment  of  the  de- 
i.ndant  some  five  days,  and  had  learned  to 


couple  cars  equipped  with  single  deadwoods, 
but  had  never  seen  and  did  not  know  that 
there  was  such  a  thing  as  a  double  deadwood. 
Ileing  called  upon  to  make  a  coupling 
between  two  cars  provided  with  these 
double  deadwoods,  his  arm  was  caught  and 
crushed  between  the  deadwoods.  Held :  (i  1 
that  these  facts  tended  to  show  negligence 
upon  the  part  of  the  defendant  in  not  hav- 
ing properly  instructed  the.  plaintilf  as  to 
this  hazard  ;  (2)  that  the  plaintifT  v.as  not 
guilty  of  contributory  negligence,  as  matter 
01  law,  in  not  observing  and  avoiding  the 
uan,,er  as  the  cars  came  together.  Reynolds 
v.  Boston  &>  M.  R.  Co.,  53  .-Iw.  &=•  Eiii^^.  R. 
Cds.  177,  64  ;  V.  C6,  24  At/.  Rep.  134.* 

A  switchman,  who  had  been  but  a  short 
time  in  the  company's  service,  was  sent 
down  the  track  at  night  to  cou])le  cars, 
without  any  warning  that  in  doing  so  he 
would  pass  over  cattle-guards.  Held,  that 
the  company  was  guilty  of  negligence  which 
would  make  it  liable  for  any  injury  he  re- 
ceived, and  this  liability  was  not  affected  by 
the  fact  that  the  place  had  been  used  for 
coupling  cars  for  a  considerable  time,  and 
that  no  injury  had  occurred  before  to  other 
persons.  Frede>tl>uri^  v.  Xortheni  C.  R.  Co., 
114  A'.  Y.  5S2,  21  A'.  E.  Rep.  1049.  24  A'.  }'. 
S.  R.  550;  affiriir'ni;  ^\  Hmt  640,  wtv;/.— 
Following  Flank  v.  New  York  C.&  H.  R. 
R.  Co.,  60  N.  Y.  607. 

To  require  a  gang  of  16  men  to  range 
themselves  in  line  ahnig  a  train  of  moving 
cars,  and,  acting  as  one  man,  to  lift  liom 
the  ground  and  throw  upon  the  car  as  it 
passes  them  a  steel  rail  weighing  from  600 
to  700  pounds,  and  then  to  run  last  enough 
along  the  uneven  ground  usually  observed 
along  the  side  of  a  railnjad  track,  to  be  able 
to  have  the  next  rail  in  position  to  throw  on 
the  car  of  the  movinj;  train  at  the  proper 
moment  as  it  passes,  at  least  without  notify- 
ing a  new  and  inexperienced  man  of  the 
great  hazard  attending  the  performance  of 
such  work,  is  negligence  per  se.  I'ahiur  v. 
Mieliigan  C.  R.  Co.,  93  Al/eli.  363,  53  A'.  W. 
Rep.  397. 

An  employe  while  working  in  shops  was 
caught  by  a  rapidly  revolving  shaft  and 
killed.  Held,  that  it  was  proper  to  charge 
that  •■  a  servant,  knowing  the  fact  of  ma- 
chinery being  in  motion  close  by  the  place 
where  he  is  working,  may  be  entirely  igno- 

*  Duty  of  company  to  w.nrn  a  new  lirakeman 
ot  lUe  use  of  a  patent  coupler,  sec  2S  A.m.  & 
Eng.  R.  Cas.  556,  al<slr. 
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rant  of  the  risk  which  he  would  incur  by 
falling  against  or  coming  in  contact  with  it. 
In  such  case  it  is  the  duty  of  the  master  not 
only  to  exercise  due  care,  but  good  faith, 
toward  the  servant,  and  to  inform  hlni  of 
tlie  risks  he  undertakes."  rullman  Palace 
Car  Co.  V.  Harkins,  55  Fed.  Rep.  932.  — Fol- 
lowing Paulmier  v.  Erie  R.  Co..  34  N.  J. 
L,  151;  Louisville,  N.  A.  &  C.  \<.  Co.  v. 
Frawley,  no  Ind.  iS,  9  N.  E.  Rep.  594. 

;iO.  With  respect  to  patent  defeets 
or  obvious  dangers. — One  who  attempts 
to  do  work  which  exposes  him  to  an  obvi- 
ous, known,  and  appreciated  danger  assumes 
the  risk  of  injury;  and  however  his  knowl- 
edge may  have  been  acquired,  there  is  no 
obligation  upon  the  employer  to  give  to  the 
workman  warning  of  a  known  danger.  Dow- 
ney V.  Saivyer,  157  Mass.  41 8,  32  A'.  E.  Rep. 
654.  Rtii.il^  V.  Missouri  Pac.  R.  Co.,  112  tMo. 
220,  20  S.  W.  Ri'p.  436.  Johnson  v.  Aslilaiid 
Water  Co.,  n  Wis.  51,45  ^-  ^''-   AV/- «07. 

When  it  is  apparent  to  the  eye  that  tiiere 
is  not  space  enough  for  two  cars  to  be 
coupled  by  a  man  standing  between  them, 
the  danger  of  so  coupling  is  obvious,  and 
therefore  the  company  is  not  bound  to 
warn  the  coupler.  Siiiuns  v.  Soitt/i  Carolina 
R.  Co..  31  Am.  &->  F.Hi;;.  R.  Cas.  199,  26  So. 
Car.  490.  2  .S".  E.  Ref>.  4S6. 

The  omission  of  a  railroad  comi)any  to 
warn  an  inexperienced  Ijrakeman  of  the 
specific  danger  of  coupling  cars  that  are 
furnished  with  double  doaflwoods  does  not 
make  tiie  company  liable  for  an  injury  re- 
ceived by  him  in  so  doing,  if  the  risk  is  such 
as  to  be  manifest  to  any  pei:on,  and  if,  on 
Ijcing  employed,  he  was  warneil  in  general 
terms  of  the  danger  of  cou[iling  cars  of 
(iitfL-rent  construction,  and  was  told  not  to 
tal<i:  any  chances.  /fa//ia-.i'ay  v.  Mii//iffan 
C.  R.  Co.,  12  .l/n.  &^  AV'i,'-.  R.  Cas.  249,  51 
.!//■•//.  253,  16  X.  W.  Rep.  634,  47  .Int.  h\p. 
569.— UISTINOUISIIKI)  IN  Russell  V.  Min- 
neapolis cSr  St.  [..  I  Co.,  32  Minn.  230. 
OuoiF.O  IN  Mennctt  ?'.  Northern  Pac.  R. 
Co..  2  N.  Dak.  112.  Ri.vii  WF.i)  in  VVormell 
-'.  Maine  C.  R.  Co.,  31  Am.  &  Eng.  R.  Cas. 
272,  79  Me,  397,  4  N.  Eng.  Rep.  692,  10  Atl. 
Kep.  49.  — /.('.y/.v-'/'/A'  ^T'-'  .A'.  R.  Co.  v.  Ho/and, 
'ilAii'.  &^  Em;.  R.  Cas.  169,  96  .l/a.  626.  1 1  So. 
Rep.  667.— yuoTlNO  HuUanri  v.  Tennessee 
C,  I.  &  R,  Co,,  91  Ala.  4.^4.— A(ii7  Tenn.,  V. 
&'G.  R.  Co.  V.  Ttir-'aville.  97  Ala.  122.  12 
So.  Rep  63.— QroriNG  Louisvilii-  <V  N.  R. 
Co.  7'.  Boland,  96  Ala.  626,  11  So.  Rep.  667. 

The   utmost   care  that   can  be  urged  is 


that  the  company  should  have  given  notice 
to  the  brakcman  that  cars  are  loaded  in  an 
unsafe  manner  ;  but  this  cannot  be  necessary 
when  it  is  broad  daylight  and  the  danger  is 
obvious.  Lothrop  v.  Fitchbi(rg  R.  Co.,  41 
Ant.  iS~>  En^.  R.  Cas.  327,  150  Ma<:s.  423,  23 
A'.  E.  Rep.  227. 

Piaintitf  sued  for  an  injury  while  working 
in  defetidant's  machine  shops,  and  charged 
the  company  with  negligence  in  putting 
him  to  work  where  he  did  not  know  the 
danger  and  in  not  instructing  him  in  regard 
to  it.  Plaintiff  was  nineteen  years  old,  and, 
ffir  aught  that  appeared,  was  of  ordinary 
capacity,  and  had  worked  in  the  room  for 
over  two  years.  He  was  injured  b^  having 
his  hand  caught  between  rollers,  the  danger 
of  which  was  perfectly  apparent  to  any  one 
without  instruction.  Ihld,  not  sufficient  to 
support  the  charge  of  negligence.  Bergcr 
v.  St.   Paul,  M.  <S-  M.  R.  Co.,  39  ^Tinn.  78, 

38    iV.      W.    Rep.    814.— DiSTlNGUISIlKD    IN 

K.iillen  ?'.   Northwestern  Bedding  Co.,   46 
Miiui.  1S7. 
31.  AVitli  respeet  to  latent  delects 

or  unforeseen  danger.**. — When  there 
are  special  risks,  of  which  the  servant  is 
not,  from  the  nature  of  the  employment, 
cognizant,  or  which  aie  not  patent,  it  is  the 
duty  of  the  employer  to  notify  him  of  them, 
and  on  failure  to  do  so,  if  the  servant  is  in- 
jured by  exi)osure  to  such  risks,  he  is  enti- 
tled to  recover.  I  'nited  States  Rolling  Stock 
Co.  V.  Wilder,  25  Am.  &^  Eng.R.  Cas.  414, 
116  ///.  100,  5  A'.  E.  Rep.  92.  Paulmier  v. 
Erie  R.  Co.,  ^.^  X. /.  L.  151.  JVendling  v. 
JJrainl>iid;e,  6  A'.   )'.  5.  A'.  21. 

An  employer  is  bound  to  instruct  his  ser- 
vants as  to  all  risks  and  dangers  which  are 
or  ought  to  be  known  to  him,  and  which 
he,  as  a  prudent  man,  having  due  regard 
for  the  age  and  experience  of  each,  would 
not  be  justified  in  assuming  were  sulh- 
ciently  obvious  to  them.  Murphy  v.  Mairs, 
6  A'.   ]■.  .T.  R.  42. 

A  railroad  company,  whose  roadbed  is  so 
constructed  as  to  expose  its  employes  to  a 
latent  danger,  is  lialile  to  such  of  said  em- 
ployes as  are  injured  thereby.  If  such  d^.n- 
ger  is  not  obvicnis,  it  is  the  dut\'  of  such 
company  to  warn  those  who  aie  to  incur  it 
of  its  existence.  Paulmier  v.  Erie  R.  Co., 
34  A'.  /.  /,.  151.  — FoM.oWKU  IN  Pullman 
Palace  Car  Co.  v.   Harkins,  55  Fed.  Rep. 

93=- 

It  is  the  duty  of  the  employer  to  apprise 
the  cmplove  of  any  defects  in    machinery 
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which  are  beyond  the  reach  of  the  obser- 
vation of  the  latter.  McDiuie\.  Washiitiiton 
&>  G.  R.  Co.,  26 .-////.  Sr-  Eiii,^.  R.  Cas.  325,  5 
Macki-y  {D.  C.)  144. 

If  tlie  master  directs  his  servant  to  per- 
form some  service  to  which  a  particular 
risk  is  attached,  which  is  not  patent  and 
open  to  the  observation  of  any  person  ex- 
ercising reasonable  care  and  prudence,  it  is 
his  duty  to  inform  the  workman  of  it,  and 
cauiion  him  atjainsi  it ;  but  if  there  is  both 
a  patent  and  a  latent  danger,  and  an  injury 
results  from  the  former,  the  failure  of  the 
master  to  inlorm  the  workman  of  the  latter 
does  not  render  him  liable  for  the  resultant 
damages.  lloUand  v.  Taiiicssec  C,  I.  i5^ 
A'.  Co.,  91  Ala.  444.  b  So.  Ri-p.  524. 

32.  AVith  rcspet't  to  increaseil  dan- 
gers or  cxtriiliazardous  work.*  — 
Where  a  servant  is  sent  to  do  work  out- 
side of  his  regular  employment,  and  of  a 
dant;erous  character,  not  well  understood 
by  him,  if  the  danger  is  obvious,  the  servant 
assumes  the  risk  by  undertaking  to  do  the 
work;  but  if  it  is  not  obvious,  the  master 
must  explain  the  dangers  and  must  furnish 
suitable  appliances  ;  otherwise  he  will  be  lia- 
ble for  any  injury  that  results.  Ptttslnirg/i, 
C.  &^  St.  L.  R.  Co.  V.  Adams,  23  Am.  &=  Eiii^r, 
R.  Cas.  408,  105  Iitd.  151,  5  iV.  E.  Rep.  1 87. 

Where  the  car  coupler  employed  by  a 
railroad  company  on  one  of  its  freight  cars 
was  one  not  commonly  used,  and  was  not 
reasonably  safe  when  used  with  such  cars, 
and  one  employed  as  a  wiper,  having  no 
previous  knowledge  that  such  cou[)ler  was 
in  use,  nor  of  its  dangerous  character,  while 
attempting  to  make  a  coupling  with  such 
car,  was  injured — held,  that  the  "  wiper  "  had 
a  right  to  believe  that  the  cars  and  appli- 
ances used  by  the  company  were  reasonably 
safe,  and  that  the  company  was  negligent  in 
nct  informing  him  of  the  danger  of  the 
service  and  of  the  methods  of  avoiding  it. 
Grannis  v.  Chicago,  St.  P.  &^  A'.  C.  R.  Co., 
81  /o7va  444,  46  A'.  IV.  Rep.  1067. 

A  day  laborer,  who  had   been  employed 

■"'Duty  of  master  to  warn  and  instruct  servant 
emploved  in  dangerous  work,  see  note,  I  Am. 
St.  Rf.i'.  548. 

Liability  of  company  for  injuries  to  employfi 
who  has  hecn  assigned  10  more  dangerous  work. 
Arc  and  i^xptTJence  as  affecting  iiabilily,  see 
note,  52  Am.  Rkp.  737. 

Duty  of  company  to  notify  brakeman  of  iti- 
creaseil  danijcr  in  usinij  cars  constructed  in  an 
unusual  manner,  see  41  Am.  &  Enu.  R.  Cas. 
273,  a/'str. 


for  other  work,  was  directed  by  his  foreman 
to  thaw  out  dynamite,  which  was  used  in 
blasting,  before  a  fire,  without  warning  him 
of  the  danger.  An  explosion  occurred  and 
he  was  injured,  //eld,  that  the  company 
had  not  discharged  the  duty  that  it  owed 
the  employe,  and  it  was  liable  for  the  in- 
jury. Lo/ra/to  v.  A'eii^  Yor/c  &^  Mt.  I'. 
Water  Co.,  29  A'.  Y.  S.  R.  557,  8  A\  ]', 
Siipp.jxj. 

;$;$.  Witli  respect  to  cliauges  isi 
seliediile. — The  company  must  use  due 
diligence  in  giving  the  employe  notice  of 
changes  made  in  the  regular  time-taDle. 
Slater  v.  Jewett,  5  ylm.  &<>  F.iig.  A'.  Cas.  515, 
85  A'.   I'.  61,  39  Am.  Rep.  627. 

It  is  not  required  that  the  master  should 
see  to  it  personally  that  notice  of  a  change 
in  the  time-table  comes  to  the  knowl- 
edge of  all  those  to  be  governed  thereby. 
The  duty  of  the  master  is  performed  when  he 
provides  beforehand  and  makes  known  to 
his  servants  rules  explicit  and  efTicicnt, 
which,  if  observed  and  followed  by  all  con- 
cerned, will  bring  personal  notice  to  every 
one  entitled  to  it.  Slater  v.  Jewett,  5  Am, 
&^  Eng.  R.  Cas.  515,  85  A'.  Y.  61,  39  .//;/. 
AV/.  627. — Ql'otixg  Rose  v.  Boston  cS:  A. 
R.  Co.,  58  N.  Y.  217  ;  Flike  v.  Boston  &  A. 
R.  Co.,  53  N.  Y.  549. 

PlaintilT's  intestate  was  the  foreman  of  a 
gang  of  track  repairers,  and  had  thus  been 
employed  for  several  years,  and  while  stand- 
ing near  the  track  was  struck  by  a  jjassing 
train  and  killed.  It  did  not  clearly  appear 
just  how  this  occurred,  but  it  was  a  theory 
of  plaintilT  that  the  deceased  withdrew  from 
the  track  a  sulhcient  distance  to  be  safe,  if 
the  train  had  been  running  at  its  usual  speed 
and  with  its  usual  cars,  but  that  the  train 
was  running  on  a  new  schedule,  verv  rap- 
idly, and  carrying  sleeping  cars  wliiili  wt  re 
much  wider  than  ordinary  cars,  and  that  tlio 
oscillating  motion  caused  by  the  increased 
speed  caused  the  wider  cars  to  strike  him. 
//eld,  that  this  theory,  if  su|)ported  by  the 
evidence,  might  make  the  compan\'  liable, 
but  not  where  it  appeared  that  thecieccased 
knew  of  the  approaching  train  in  time  to 
have  got  far  enoucfh  from  the  track  to  have 
avoided  danger,  /iallimore  &^  O.  A'.  Co.  v. 
U'h/ttr'iSf,,,,,  30  Cratt.  (I'a.^  805. 

JJ-t.  With  respeet  to  new  inneliin- 
ery,  eliaiijie  of  tools,  ete. — If  an  em- 
ployer introduces,  without  notice  to  his  em- 
ploye, new  anfl  unusual  machincrw  involv- 
ing an  unexpected  or  unanticipated  danger, 
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through  the  introduction  of  wiiich  the  un- 
warned employe,  while  using  the  care  and 
(jili.;ence  incident  to  hiseniploynient,  meets 
with  an  accident,  the  employer  should  an- 
swer therefor  in  damages,  O'lWil  v.  St. 
Louis,  I.  M.  6-  S.  R.  Co.,  3  .)UCr,uj  ( IT.  S.) 
423,9  Fed.Kcl'.  337. — AlM'Rovi'.i)  ].\  Bennett 
V.  Northern  Pac.  R.  Co.,  2  N.  Dak.  112. 
RLiviKWiii)  IN'  Gottlieb  v.  New  Yoriv,  L.  E. 
&  W.  K.  Co.,  i.\  Am.  it  Kng.  R.  Cas.  421, 
100  N,  Y.  462.  J  M-  E.  Rep.  344. 

If,  by  reason  of  a  master's  omission  to 
supply  the  usual  and  ordinary  means  to  pre- 
vent accident,  the  liazard  of  iiis  servants  is 
increased,  and  a  change  in  appliances  made 
is  not  known  to  his  servants,  or  so  open  and 
visible  tliat  they,  by  the  exercise  of  ordi- 
nary care,  cannot  sec  and  know  it,  the  legal 
duty  will  rest  upon  the  master  to  notify 
them  of  the  new  or  increased  danger  to 
wiiicii  they  are  thereby  e.\[)()scd.  Pullntan 
Palace  Car  Co.  v.  Luac/c,  143  ///.  242,  32  .V. 
E.  A\-/>.  2S5. 

If  the  cars  ordinarily  used  by  a  railroad 
company  were  sucli  that  theein[)loyes  could 
stand  upon  tlie  top  of  them  without  danger 
in  passing  under  a  bridge  over  the  railroad, 
and  if  tiie  company  introduced  into  its  train 
a  car  higher  than  those  generally  used  by 
it,  and  gave  no  warning  to  its  employes  of 
the  condition  of  such  car,  and  an  employe, 
who  was  ordered  to  release  a  bell  cord 
wiiieh  had  become  entangled,  went  on 
to|)  (if  the  cars  and  was  knocked  from  the 
higher  car  by  the  bridge  and  killed,  the  jury 
might  infer  that  the  comp.my  was  negli- 
gent, because  of  the  increased  hazard  and 
danger  to  its  employes;  and  in  a  suit  by 
the  widow  of  the  dead  employe  against  the 
railroad,  it  was  an  error  to  grant  a  nonsuit. 
S/''.  !■•  V.  Central  A'.  iS-*  Jl.  Co.,  79  Ga.  495,  5 
.S'.        Ke/t.  105. 

.,  '.ar  coupler  may  recover  for  injuries  he 
rc'eu  s  in  attempting  tn  couple  a  car  of  a 
peculiar  and  dan!L;erous  construction,  which 
he  had  never  seen  before,  and  concerning 
wliicli  In;  had  had  no  warning,  though  it 
appear  that  he  had  had  considerable  e.xperi- 
cHce  in  coui)liug  cars.  M/s.sour/  /'ac.  A\  Co. 
V.  Calllrcath,  66  Te.v.  526,  i  5.  W.  Rep. 
622.— yuoTK.i)  IN  Missouri  Pac.  R.  Co.  v. 
Wliite,  76  Tex.  102,  13  S.  W.  Rep.  63.— 
Missouri  Pac.  R.  Co.  v.  IV It  it  e,  76  Tex.  102, 
13. V.  W.  AV/.  65.— yuoTi.NO  Missouri  Pac. 
R.  Co.  V.  Callbreath,  66  Tex.  528;  Missouri 
I'ae.  R.  Co.  V.  Watts,  64  Tex.  568. 
3o.  Witli  respvei  to  iiiu  operation 


of  traiiLS.— No  order  with  respect  to  a 
change  of  position  of  the  subject  of  the 
work  shall  be  executed  without  due  warning 
to  the  employes.  Stezoart  v.  P/iiladelp/u'a, 
\V.  i3^  B.  R.  Co.,  (Del.)  17  At  I.  Rep.  639. 

It  is  not  negligence  on  the  p.at  of  a  rail- 
road company  to  send  out  a  wild  train  with- 
out previous  warning  to  a  gang  of  sec.  ion 
men,  where  its  rules,  known  to  such  men, 
provide  that  the  train  preceding  the  wild 
train  shall  carry  a  red  signal,  but  that  if  it 
is  impcjssible  for  those  running  the  wild 
train  to  know  that  the  train  preceding  carries 
such  sig!ial,  they  nmst  run  at  a  slow  rate  of 
speed  around  all  curves.  S/iepard  \.  Hoston 
&^  J/.  A'.  Co.,  158  Mass.  174,  33  A'.  E.  Rep. 
508. 

30.  Fsiiliire  to  warn  or  instruct 
must  be  proximate  cause.— When  a 
charge  is  given  upon  the  subject  of  the  lia- 
bility of  the  master  for  negligent  failure  to 
inform  the  servant  of  the  extra  hazards 
arising  from  the  use  of  a  car  of  nKjre  than 
ordinarily  dangerous  construction,  the  jury 
must  also  be  informed  that  the  failure  of 
the  master  to  |)erform  his  duty  in  this  re- 
spect must  have  proximately  caused  the 
injury.  Fordyce\.  Varborou^h,  i  Tex.  Civ. 
A  pp.  260,  21  .S'.   W.  Rep.    r  I. 

37.  3Iaiiuer  of  Marii in j>' or  not i ty- 
ing-employe.— [juUetin  boards  and  pla- 
cards, printed  or  posted,  are  proper  methods 
of  giving  notice  to  railroad  employes,  but 
not  the  only  methods  ;  and  where  a  party 
has  been  expressly  notified,  he  cannot  com- 
plain that  no  placard  or  bidletin  board  was 
posted.  Louisville  &^  X.  R.  Co.  v.  Hall,  48 
Am.  &>  Eiitr.  R.  Cas.  170,  91  ^[la.  112,  8  So. 
Rep.  371. 

4.   Duty  to  Provide  Safe  Place  in  Which  to 
Work. 

38.  Generally. — The  rule  is  well  set- 
tled that  among  the  jiositive  duties  resting 
upon  the  master  to  the  servant  is  the  ob- 
ligation to  exercise  such  reasonable  care  as 
prudence  and  the  exigencies  of  the  ^itiiatiim 
recpdre,  in  providing  the  servant  with  safe 
machinery  and  suitable  instrumentalities, 
;ind  a  reasonably  safe  place  in  which  to 
work.  The  negligence  of  the  m.ister  in 
this  respect  is  not  one  of  the  perils  or  risks 
assumed  by  the  employe  in  his  contract  of 
employment,  and  he  has  the  right  to  insi-^t 
th.'it  the  master  shall  strictly  com|ily  with 
his    obligations     in     this    respect.     South 
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Fla.  R.  Co.  V.  IVcesc,  3::  Fta.  212,  13  So. 
/vV/.  436.  Stewart  v.  I'hUadrlpliia.  W.  &* 
D.  R.  Co.,  {Del.)  17  Atl.  /u'/.  639.  0' Xcal 
V.  Chicago  &■'  I.  C.  R.  Co.,  132  Jiui.  no,  31 
A'.  K.  Rep.  669.— Following  Indiaiui  Car 
Co.  v.  Parker.  100  Ind.  loi  ;  Cincinnati,  I., 
St.  L.  &  C.  K.  Co.  V.  Kocsch,  126  Iiid.  443. 

And  where  the  service  rcciuiied  of  an 
emplove  is  of  a  peculiarly  dangerous  char- 
acter, it  is  the  duty  of  tlie  master  to  make 
reasonable  jirovision  to  i)roiect  him  from 
tiic  dant;ers  to  which  he  is  exposed  while 
engaged  in  the  discharge  of  his  duty.  Ilan- 
ni'lhtl  &•  St.  J.  R.  Co.  V.  Fox,  1 5  Am.  »f~  Fug. 
R.  Cas.  325,  31  A'ii/i.  5S6,  3  /\te.  Rep.  320.— 
OroTiNG  Atchison,  T.  iS:S.  F.  R.  Co. 7'.  Holt, 
29  Kan.  152;  Atchison,  T.  &  S.  F.  R.  Co.  t'. 
Moore,  29  Kan.  633. 

And  no  order  with  respect  to  change  of 
position  of  the  subject  of  the  work  shall  be 
executed  without  due  warning  to  the  em- 
ploye. .SV^:i'rt;7  V.  I'hiladelphLi,  IV.  &-•  B. 
R.  Co.,  (JKt.)  17  At!.  Rep.  639. 

Although  the  master  is  not  an  insurer  he 
is  bounil  on  the  same  i)rinciplc  by  the  law 
to  exercise  due  and  proper  care  in  this  re- 
gard as  he  is  in  hiring  competent  servants, 
or  in  supplying  reasonably  safe  machinery 
or  other  ajjpliances  for  the  use  of  his  ser- 
vants. .Uu/ersoii  v.  Rennett,  38  Am.  &->  Fng. 
R.  Cas.  87,  16  Oreg.  515,  19  /  ar.  Rep.  765,  8 
.//.'/.  .S7.  Rep.  311.— Quoting  Hutchinson 
V.  York.  N.  &  n.  R.  Co..  5  Ex.  34S ;  Atch- 
ison, T,  tS:  S.   F.  R.  Co.  7'.  Moore,  29  Kan. 

633- 

An  employer  cannot  relieve  himself  of  lia- 
bility because  the  duty  to  keep  the  place  ')f 
work  safe  was  intrusted  to  one  who  acts  as 
a  foreman,  even  if  such  foreman  be  re- 
garded as  a  fellow-servant  of  the  injured 
J. arty.  Xort/iroestern  Fuel  Co.  v.  Danielson, 
yi  Fed.  Rep.  915,  Tiaiiior  v.  Fhiladelphia 
&>  R.  R.  Co.,  137  Pa.  St.  148,  20  ^It/.  Rep. 
632. 

I'.nt  this  rule  merely  asserts  that  the  ap- 
pliances must  be  kept  safe  only  ;'.s  to  those 
who  do  not  know  their  unsafe  condition. 
Ir.dianapolis  c?-^  .SV.  L.  R.  Co.  v.  Watson,  33 
/•/w.  &>  Fi'ig.  R.  Cas.  334,  114  ///(/.  20,  12 
West.  Rep.  285,  14  A'.  F.  Rep.  721,  15  A'.  F. 
Rep.  S24. 

PlaintilT  was  employed  to  unload  coal 
cars  which  were  run  on  a  trestle  several 
feet  high,  and  w.is  injured  by  the  falling  of 
the  platform  on  wh.ich  he  stood,  whicli  had 
been  allowed  to  become  insecure.  He/d, 
■   that   it  was  the  duty  of  the  ccmpanv  to 


keep  the  platform  reasonably  safe,  and  ii 
the  jury  bidii'ved  it  was  not,  plaintiff  might 
recover.  Sel/.\-/:  v.  I.augdon.  55  JIiiii  19, 
28  A".  ]'.  S.  R.  326,  8  A',  i'.  Si'pp.  573.— 
Reviewing  Lewis  v.  Flint  &  P.  M.  R.  Co., 
54  Mich.  55. 

;{{>.  Is  a  coiitiiiuin};-  duty. —  The 
master's  duty  to  his  employes  to  provide 
safe  places  for  them  to  work  is  a  continu- 
ing one,  and  requires  him  to  use  (ordinary 
care  to  keep  them  safe,  and  if  they  become 
unsiife  through  his  neglect,  or  are  made  un- 
safe through  his  act,  he  must  answer  in 
damages  to  a  servant  who  is  injured  theieby, 
who  is  Itimself  free  from  contributory  neg- 
ligence. A'all  V.  Louisville,  N.  A.  &"  C.  R. 
Cr;.,48  Am.  &'  Fug.  R.  Cas.  309,  129  Ind. 
260,  28  A".  F.  Rep.  183,  61 1.  Raei/ie  v.  A'eif 
Vorlc  C.  &>  //.  A'.  R.  Co.,  70  Hun  (N.  ]'.)453. 
Byrne  v.  Brooklyn  City  R.  Co.,  6  Misc.  441, 
27  X.   v.  Supp.  126,  58  X.    V.  S.  R.  577. 

If  a  master  furnish  safe  tocjls,  utensils, 
and  place  for  tlie  use  of  his  servants,  he  is 
not  responsible  if,  without  his  fault  or 
knowledge,  it  becomes  unsafe  by  use,  when 
the  attention  of  a  skilled  meclianic  is  not 
required  all  the  time  ;  but  this  rule  does 
not  apply  where  the  place  may  have  been 
safe  at  the  time  of  the  employment,  but 
afterward  is  made  unsafe  by  the  act  of  the 
master  or  his  alter  ego.  Stepliens  v.  Hudson 
Valley  Knitting  Co.,  69  Hun  (X.  Y.)  375. — 
Ol'uTiNG  Booth  71.  Boston  &  A.  R.  Co.,  73 
N.  V.  38. 

40.  Dof'rft'  of  care  to  be  iisod.— 
The  law  imposes  u[)on  an  employer  the 
duty  to  use  ordinary  care  to  select  and  re- 
tain competent  co-employes,  and  not  to 
suljject  one  emjiloyc  to  the  negligence  of 
incompetent  fellow-workmen  ;  also,  to  ex- 
ercise ordinary  care  to  furnish  a  reasonably 
safe  place  for  the  employe  to  do  liis  work 
in,  and  to  discover  any  defect  in  the  struc- 
ture upon  which  he  is  required  to  go  in 
performing  his  work.  IJndvall  v.  Woods, 
44  J'ed.  Rep.  855.  Pennsylvania  Co.  r. 
Whit  omb,  31  Am.  <s^  Fng.  R.  Cas.  149,  in 
/nd.  212,  9  West.  Rep.  S23,  12  A'.  F.  Rep. 
380.  Cooh  V.  St.  Paul,  JM.  &^  M.  R.  Co.,  34 
Minn.  45,  24  A'.  W.  Rep.  31 1.— Followed 
IN  Bennett  t'.  Syndicate  Ins.  Co.,  39  Minn. 
254,  39  N.  \V.  Rep.  i,'^Z.-  -Dayharsh  v.  Han- 
7!il>al  &*  St.  J.  R.  Co.,  103  Mo.  570,  15  .S".  W. 
Rep.  534. 

While  an  employe  assumes  the  risks  or- 
dinarily incident  to  the  services  in  which 
he  is  engaged,  the  master,  on  the  other  hand. 
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impliedly  undertakes  to  use  reasonable  care 
to  provide  his  servant  with  a  reasonably 
safe  place  in  which  to  work  and  suitable 
and  safe  instrumentalities  with  wliich  to 
jjcrform  his  duties.  HLiiryv.  Wabash  West- 
ern R.  Co.,  109  Mo.  4815,  19  S.  ]V.  A'l'J).  239. 
Tiiis  duty  the  employer  cannot  delegate, 
and  he  cannot  escape  responsibility  by  dele- 
gatini,'  the  duty  of  looking;  after  and  pro- 
vidin},'  a  safe  place  to  any  other  person. 
Louisville,  N.  A.  &^  C.  A'.  Co.  v.  Graham, 
124  l)i(i.  89,  24  A'.  E.  Rep.  668.  Krueger  v. 
Louisville,  N.  A.  &^  C.  R.  Co.,  31  Am.  &- 
Eiif^.  R.  Cas.  329.  Ill  /nti.  51,  9  Wesl.  Rep. 
247,  II  A'.  E.  Rep.  957. 

When,  therefore,  the  master  directs  the 
performance  of  work  by  his  servant  at  a 
place  which  may  become  dangerous,  and 
such  danger  may  be  foreseen  and  guarded 
against  by  the  exercise  of  reasonable  care, 
it  is  the  master's  duty  to  exercise  such  care 
and  adopt  such  precautions  as  will  protect 
tile  servant.  McGovern  v.  Central  I't.  R. 
Co.,  123  N.  V.  280,  25  JV.  E.  Rep.  373,  33 
A'.  V.  S.  R.  416;  reversing  53  Hun  6^,'^,  24 
N.  V.  S.  R.  946,  6  X.   V.  Supp.  S38. 

And  if  the  employer  knows  of  peculiar 
danger  to  the  employe  in  a  place  where  he 
is  directed  to  work,  the  employer  is  bound 
to  do  all  that  a  reasonably  prudent  man 
could  do  to  protect  such  employe  ;  but  an 
cmjiloyer  cannot  be  held  to  be  an  insurer  of 
his  employe.  Hoosier  Stone  Co.  v.  Me  Cain, 
133  /nd.  231,  31  A'.  E.  Rep.  956. 

41.  Kiglit  t<)  roly  on  coiiipany's 
pcrforinaiu'C  of  tliis  duty.  —  An  em- 
ploye, upon  entering  the  service  of  a  com- 
pany, has  the  right  to  assume  that  the 
railroarl  and  its  appurtenances  are  so  con- 
structed as  to  render  him  safe  for  the  per- 
fiirniance  of  his  duties.  Ross  v.  Northern 
l\u-.  R.  Co.,  2  N.Dak.  128,  49  A'.  W.  Rep. 
C)55.— Approving  St.  Louis,  Ft.  S.  &  W. 
R.  Co.  7'.  Irwin,  37  Kan.  701,  16  Pac.  Rep. 
146;  Haltimore  i^  O.  R.  Co  -'.  F^owan,  104 
Ind.  88,  3  N.  K.  Rep.  627;  Houston  &  T. 
R,  Co.  V.  Oram,  49  Tex.  342  ;  Chicago  &  N. 
\V.  R.  Co.  V.  Sweit,  45  111.  197  ;  Chicago  & 
1.  R.  Co.  7'.  Russcl  ,  91  III.  2()%.— Chicago  S^ 
A'.  W.  R.  Co.  V.  Sivett,  45  ///.  197.— Ap- 
PROVKD  IN  Ross  V.  Northern  Pac.  R.  Co.,  2 
N.  Dak.  128.  RkvikwkI)  in  Whalcn  7/. 
Illinois  &  St.  L.  R.  &  C.  Co.,  16  111.  App. 
320. 

A  railroad  emploj'e  only  assumes  the  or- 
dinary hazards  and  risks  of  the  employment, 
and  he  has  a  right  to  assume  that  the  mas- 


ter will  furnish  a  safe  place  to  work  and  the 
proper  instrumentalities  in  good  repair. 
The  servant  does  not  assume  extraordinary 
risks  not  incident  to  the  business.  Johnston 
v.  Oregon  S.  L.  <5->  U.  N.  R.  Co.,  23  Orei^\  94, 
31  Pac.  Rep.  283. 

42.  What  aniount.s  to  a  broach  of 
this  iliity. — Constructing  and  maintain- 
ing a  side  track  so  near  to  a  building  in  the 
yards  of  a  railroad  company,  and  under  its 
control,  as  to  endanger  the  lives  of  its  em- 
ployes while  switching  cars  on  said  track,  is 
a  violation  of  the  duty  of  the  company  to 
provide  a  safe  place  for  its  employes  to  work 
in.  Sweet  v.  Michigan  C.  R.  Co.,  48  Ani.&^ 
Eng.  R.  Cas.  395,  87  Mich.  559,  49  A'.  W. 
Rep.  S82. 

Where  in  such  a  case  an  employe  is  killed 
by  being  crushed  between  the  car  upon 
which  he  was  braking  and  the  buikiing,  and 
the  testimony  fails  to  show  that  he  had 
ever  before  switched  a  car  on  said  side  track 
or  past  the  building,  or  that  he  had  any 
reason  to  apprehend  the  existence  of  such 
special  danger,  it  is  a  question  for  the  jury, 
under  all  of  the  testimony,  to  determine 
whether  he  knew  or  ought  to  have  known 
of  such  danger.  S7i/eet  v.  IMichigan  C.  R. 
Co.,  48  Am.  <S-»  Eng.  R.  Cas.  395,  87  iMich. 
559,  49  A'.  W.  Rep.  8S2. — Distinguishing 
Illick  V.  Flint  &  P.  M.  R.  Co.,  67  Mich.  636. 

An  action  was  brought  for  injuries  occa- 
sioned to  a  brakeman  by  stepping  on  a 
loose  board  on  a  platform  beside  the  track. 
//(■/(/,  that  the  jury  were  rightly  instructed 
that  it  was  incumbent  on  the  defendant  not 
only  to  employ  suitable  persons  to  kce|)  its 
works  in  repair,  but  also  to  use  reasonable 
diligence  to  see  that  they  performed  their 
duty.  Sweat  v.  Boston  &^  A.  R.  Co.,  1 56 
Mass.  284.  21  N.  E.  Rep.  296. 

In  an  action  to  recover  damages  for  the 
death  of  W.,  plaintiff's  intestate,  an  cm- 
ploy»''  in  defendant's  machine  shop,  alleged 
to  have  been  caused  by  its  negligence,  it 
appeared  that  he  was  ordered  to  clean  (jiit 
certain  underground  water-pipes,  A  trench 
had  been  opened  for  the  ])uri)osc  of  furnish- 
ing W.  a  proper  place  and  opportunity  to 
do  the  work,  by  defendant's  section  man  and 
laborers  undCr  his  direction:  while  engaged 
in  disconnecting  the  pipes,  the  earth  caved 
upon  W,  and  he  was  suffocated.  At  the 
close  of  the  evidence,  the  complaint  was 
dismissed,  //e/if,  error  ;  that  the  question 
of  defendant's  negligence  should  have  been 
submitted  to  the  jury  ;  that  defendant  owed 
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to  W.  the  duty  of  providing  a  place  reason- 
ably safe  (or  the  work  he  was  directed  to  do 
that  those  wlio  opened  the  trench  were  per- 
forming llic  master's  duty,  and  \V,  had  a 
right  to  assume  that  the  place  had  been 
made  reasonably  sale.  K'ranz  v.  Long  Isl- 
and R.  Co.,  123.V.  1'.  I.  25  -V.  E.  Rep.  206; 
reversing  49  Hun  Goli,  17  A'.  1'.  S.  R.  684,  i 
X.  Y.Siip/i.  751.— DiSTiNGUisiii.VG  Mur- 
phy T'.  Boston  cS:  A.  R.  Co.,  SS  N'  Y.  146; 
Cook  V.  New  York  C.  &  H.  R.  R  "o.,  119 
N.  Y.  653.— DisriNGUis:'t:D  ;  .  '  .\  v. 

Norton,  126  N.  Y.  i. 

The  defendant  operated  a  Cual  imnc  and 
employed  miners  therein  by  the  job.  The 
plaintiff,  a  miner  so  einploycu  w  .  k>.l  in  a 
chamber  of  the  mine,  access  t)  \\\>  vis 
obtained  by  a  gangway,  which  was  ten  Icci- 
high,  the  roof  of  which  was  supported  by 
pillars  of  coal,  and  which  was  not  timbered. 
The  defendant  caused  the  pillars  to  be  cut 
away  until  they  were  smaller  than  custom- 
ary in  such  mines,  and  in  cutting  them  away 
a  piece  of  coal  was  left  on  one  of  them  over- 
hanging the  gangway  about  three  feet,  which 
was  known  by  the  foreman  of  the  mine. 
The  plaintilT,  while  his  work  was  being 
measured,  unaware  of  the  defect,  sat  at  the 
foot  of  this  pillar  and  thcoverlianging  piece 
of  coal  fell  on  him,  inflicting  serious  in- 
juries. Held,  that  the  facts  showed  negli- 
gence on  the  part  of  the  defendant,  tun- 
m'nt;/tain  v.  Union  Pac.  R.  Co.,  4  C'/a/i  206, 
7  J'ac:  Rep.  795. 

A  gang  of  men,  under  the  direction  of 
defendant's  foreman,  were  engaged  ii  push- 
ing acarovcran  unfuiished  portion  of  track 
which,  on  one  side,  was  near  to  a  high  bank 
— so  near  at  one  place  that  a  person  could 
not  pass  between  a  car  and  the  bank.  The 
car  had  been  started  by  the  other  men.  The 
plaintilT,  being  directed  by  the  foreman  to 
assist  in  the  pushing,  took  hold  of  the  car 
at  the  only  available  place  left  by  the  other 
men,  which  was  on  the  side  towards  the 
bank.  After  the  car  had  moved  twelve  or 
fourteen  feet,  he  was  caught  in  the  narrow 
place  and  crushed  between  the  car  and  the 
bank.  The  foreman  had  not  warned  him  of 
the  danger.  The  plaintilT  testified  that  he 
did  not  know  of  the  narrow  (ilace.  He  had 
no  time  for  deliberation  or  to  look  ahead 
after  being  directed  to  push.  The  ground 
was  rough  and  nmddy,  and  while  pushing 
he  lo(jked  downward  to  see  where  to  step. 
Ne/d,  that  tiie  jury  were  warranted  in  finding 
that  the  defendant  was  negligent  both  in 


not  providing  a  safe  place  for  the  plaintifT 
to  work  and  in  failing  to  warn  him  of  the 
danger,  and  that  the  pi  intilT  was  not  guilty 
of  contributory  negligence.  Staclcnian  v. 
Chicago  (S^  N.  II'.  R.  Co.,  So  Wis.  428,  50  A'. 
It'.  AV/.  404.— Applying  Hcsscx  v.  Chicago 
&  X.  \V.  R.  Co.,  45  Wis.  47^ 

4.'J.  au<l   what  does  not.— The 

rule  that  a  company  is  bound  to  furnish  a 
reasonably  safe  place  for  its  employes  to 
work,  and  to  use  reasonable  care  in  keeping 
such  place  free  from  unnecessary  peril,  docs 
not  go  to  the  length  of  making  the  employer 
an  insurer  against  injury  by  the  breaking  of 
machinery  or  the  explosion  of  boilers,  while 
used    by  an   employe,  provided    such    ma- 

.iaei  V  is  apparently  in  a  safe  condition  and 
t-w  iijiiry  results  from  latent  weakness  or 
defect  unknown  to  the  employer  and  which 
the  e.xercise  of  ordinary  care  and  skill  would 
not  enable  him  to  detect  and  guard  against. 
When  an  accident  happens  under  such  cir- 
cumstances it  must  be  regarded  as  one  of 
the  risks  incident  to  the  employment,  which, 
when  no  fault  is  chargeable  to  the  employer, 
the  employe  assumes.  Racine  v.  A'ea'  Vor/c 
C.  &-  H.  R.  R.  Co.,  53  vV.  V.  S.  R.  680. 

Where  a  section  hand  was  killed  while 
riding  down  a  grade  on  a  "  push  car,"  the 
fact  that  a  switch  was  turned  upon  a  wrong 
track,  thereby  causing  the  car  to  run  thereon 
against  standing  cars — //e/d,  not  to  show 
that  the  premises  were  unfit  for  the  ser- 
vant's use.  ]'or/i:  v.  A'a/isas  City,  C.  &>  S. 
R.  Co.,  117  Afo.  405,  22  5.  /['.  Rep.  loSi. 

A  company  maintained  several  tracks  in 
its  yard,  to  be  used  in  repairing  cars,  some 
of  which  were  only  used  for  standing  cars, 
and  were  known  to  be  perfectly  safe;  but 
another  track  was  used  only  for  disabled 
cars,  where  they  were  continually  being 
taken  out  or  run  in  without  warning  to  the 
workmen.  A  car  repairer  went  under  a  car 
on  this  track  and  was  killed  by  another  car 
that  was  being  run  in.  He  knew  of  the 
manner  in  which  the  cars  were  moved,  and 
knew  that  a  rule  of  the  company  prohibited 
work  on  this  track.  He/<i,  that  the  company 
was  not  liable  for  failing  to  provide  a  safe 
place  to  work.  Kecnan  v.  Ae-<u  Vor/c,  L.  E. 
&-  jr.  R.  Co.,  21  A'.  V.  Siipp.  445. 

44.  Blasting',  drilling,  and  quarry- 
ing'.— Where  the  roadmaster  of  a  railroad 
who  represents  the  company  places  an  em- 
ploye on  a  clitT  for  the  purpose  of  blasting 
and  quarrying  rocks,  in  a  position  of  danger 
which  is  known  to  him,  but  which  is  not 
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visible  to  the  employe  in  his  position,  and 
unknown  to  him,  the  company  will  be  liable 
lo'-  any  personal  injury  which  he  receives 
thereby.  Ellcdi^e  v.  Nat  tonal  City  iS-»  O.  R. 
Co.,  loo  Cal.  2S2,  34  Pile.  Kep.  720. — Fol- 
lowing Daves  v.  Southern  Pac.  Co.,  98  Cal. 
19,  35  Am.  St.  Rep.  133. 

Tiicrc  can  be  no  recovery  against  a  rail- 
road company  for  damages  to  an  employe 
eng;iged  in  blasting  rocks,  on  the  ground 
that  the  company  left  cars  standing  so  as  to 
obstruct  his  retreat  when  blasts  were  being 
set  olT,  where  it  appears  that  the  employ6 
had  full  knowledge  of  wliere  the  cars  stood, 
and  knew  to  what  extent  they  would  pre- 
vent iiis  retreat.  Wilson  v.  Louisville  &>  N. 
K.  Co.,  (Ay.)  18  .S".   /F.  AV/.  638. 

Plaintill  was  engaged  as  a  common  laborer 
in  constructing  a  railroad  and  worked  under 
a  foreman  who  directed  him  to  set  up  a 
drilling  machine  and  drill  a  hole  for  blast- 
ing, and  an  explosion  occurred  by  his  drill- 
ing in  10  an  unexpioded  hole.  Hflil  that  the 
foreman  in  thus  directing  the  work  without 
taking  any  care,  or  ado|)ting  any  precau- 
tionary measures  to  discover  whether  there 
were  holes  charged  with  powder  which  had 
failed  to  explode,  and  to  guard  against  drills 
penetrating  them,  exposed  plaintilT  to  a 
danger  not  contemplated  by  his  contract  of 
service,  and  rendered  the  contractor  liable. 
.hhlL-rson  v.  Bcnni-tt,  38  Am. &=  I'^'iX-  R-  ^'"^■ 
87,  16  Ori[i;.  515,  19  Pac.  Rep.  765,  8  Am.  St. 
Rep.  311. 

5.  Duty  to  Provide  Safe  Track  and  Roadbed. 

a.  In  General.* 

45.  StateiiHMit  of  tli«  riil»».— A  rail- 
road company  is  bound  to  see  tiiat  the  road 
is  in  good  order,  and  safe;  and  that  the 
engines,  etc.,  are  jierfect  and  pro|)crly  con- 
structed according  to  the  present  state  of 
the  art,  and  to  have  competent  and  prudent 
en<:incers.  If  the  road  and  machinery  are 
sale  and  perfect,  and  by  accident  a  servant 
of  tlie  company  is  injured,  in  the  absence  of 
any  fault  or  negligence  on  their  part,  they 

*  Duty  of  company  to  servants  as  to  safe  track 
and  machinery,  see  note,  18  A.m.  &  Eni;.  R. 
Cas    77. 

Liability  of  company  for  injuries  to  employes 
rnii;e(l  hydofcctivc  tmck  and  roadljcd,  see  note, 
3')  Am    &  Eno.  R.  Cas.  332;  2  M  ?(). 

Brakijnian  not  presumed  to  be  acquainted  with 
c  iidiJnn  of  defective  track,  see  note,  iS  Am.  & 
r:';(;,  R.  CAS.67. 


will  not  be  responsible  for  such  injury;  but 
if  the  injury  was  occasioned  by  an  inii)erfec- 
tlon  in  the  road  and  machinery,  01  asso- 
ciating iiim  with  other  servants  wanting  in 
ordinary  skill  or  care,  or  other  culpable 
negligence,  then  the  company  would  be 
liable  to  him  for  injuries.  A'as/iville  &>  C. 
R.  Co.  V.  Elliott,  1  Coldio.  {Tenn.)  611. — Al'- 
PROVKU  IN  East  Tenn.,  V.  .."v:  G.  R.  Co.  7'. 
Gurley,  17  Am.  &  Eng.  R.  Cas.  568,  12  Lea 
(Tenn.) 46.  Distinouishkd  in  East  Tenn., 
V.  cS:  G.  R.  Co.  V.  Aiken,  89  Tenn.  245. 
FoLLowEij  IN  Nashville,  C.  &  St.  L.  R.  Co. 
V.  riandman,  13  Lea  423.  Not  koll(jwkd 
IN  Nashville  &  D.  R.  Co.  v.  Jones,  9  Ileisk. 
(Tenn.)  27.  OuoTKt)  in  Louisville  &  N.  R. 
Co.  V.  Garrett,  8  Lea  43S.  Ri:\ir.WKi)  in 
Nashville  &  C.  R.  Co.  v.  Carroll,  6  Ileisk. 
^.^7.~C/iica_<;o  6-»  y/.  /\'.  Co.  v.  Sullivan,  6y 
III.  293.  St.  Louts,  Ft.  S.  60  ir.  R.  Co.  V. 
Irifiu,  37  Kan.  701,  16  Pac.  Rep.  146. — 
Quoting  Chicago  &  N.  W.  R.  Co.  v.  Swett, 
45  111.  197.  Revikwing  Illinois  C.  R.  Co.  v. 
Welch,  52  111.  183;  Chicago  &  I.  R.  Co.  z;. 
Russell,  91  111.  298  ;  Chicago  &  A.  R.  Co.  v. 
Johnson,  1 16  111.  206, 4  N.  E.  Rep.  381  ;  Clark 
V.  St.  Paul  &  S.  C.  R.  Co.,  28  Minn.  12S.— 
Howdw  Mississippi  C.  R.  Co.,  50  Miss.  178. 
Mulvancy  v:  Jlroo/clyn  City  R.  Co.,  i  Misc.  425, 
49  A'.  V.  S.  R.  637,  21  i\.  V.  Supp.  427. 
Costello  V.  P/iiladelphia  &>  R.  R.  Co.,  2  Pa. 
Dist.  453.  Taylor,  P>.  &-  H.  R.  Co.  v.  Tay- 
lor, 79  Tex.  104,  14  S.  W.  Rep.  918.  Rich- 
inond  &-  D.  R.  Co.  v.  Williams,  39  Am.  &- 
Eng.  R.  Cas.  326,  86  Va.  165,  9  .S".  E.  Rep. 
990.  Toner  v.  C/iieago,  M.  &^  St.  P.  R.  Co., 
28  .Im.  &^  Eng.  R.  Cas.  449,  31  ,-/;//.  tS-  Eng. 
2i.  Cas.  320,  69  iris.  1S8,  31  A'.  J!'.  Rep.  104, 
33  iV.  W.  Rep.  433. 

The  negligence  need  not  be  gross;  nor 
will  negligence  be  imputed  to  the  cmjiloye 
where  it  has  reference  to  the  condition  of 
roadbed  and  track.  Culf,  C.  &^  .V.  E.  R.  Co. 
V.  Johnson,  \  Tex.  Civ.  App.  103,  20  S.  W. 
Rep.  1123. 

It  is  gross  negligence  to  permit  a  shed  to 
be  in  sucli  dangerous  proximity  to  tiie  track 
as  to  endanger  tiie  safety  of  employes 
operating  trains.  Illinois  iS-»  .S7.  L.  R.  Co.  v. 
W/ialen,  19  ///.  App.  116. 

The  company  is  responsible  in  damages 
to  an  employe  for  an  injury  resulting,  with- 
out his  negligence,  from  a  tank,  or  other 
appendage  of  the  road,  so  negligently  con- 
structed as  to  subject  the  employe  to  un- 
necessary and  extraordinary  danger  which 
he  could  not  reasonably  anticipate  or  know, 
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and  of  which  he  was  in  fact  not  informed. 
n«itslon  iS-  T.  A\  Co.  v.  Chain,  49  T.-v.  341. 
—  UisTiNUUiHHiNG  IJaiu.e  T'.  Houston  & 
T.  C.  R.  Co.,  36  Tex.  648.— Ai-i-rovkd  in 
Boss  V.  Nortiarn  Pac.  R.  Co.,  2  N.  Dak. 
128.  Foi.i.uwKi)  I.N  Te.xas  &  P.  R.  Co.  v. 
Ilohn,  I  Te.\.  Civ.  .Ap]).  36. 

Tliough  a  portion  of  a  railway  track  has 
hecn  but  recently  completed  and  is  being 
(jpcratcd  only  for  construction  purposes,  the 
company  is  still  bound  to  use  all  reasonable 
care  to  put  the  roadbed  in  such  condition 
that  its  employes  engaged  in  running  trains 
may  use  it  with  safety  to  themselves  and  to 
their  ro-employes.  Gii/f,  C.  &^  S.  F.  A\  Co. 
V.  Rt-di-l.-cr,  67  Tc.w  iSi,  2  .S".  W.  Rep.  513. 

If  an  employe  is  injured  through  the  un- 
fitness or  defects  of  a  track,  the  company 
cannot  escape  liability  on  the  ground  that 
the  track  belonged  to  another  company. 
Stcthr  V.  C/itiitj^o  &0  A'.  II'.  A'.  Co.,  46  I17s. 
497,  21  ^li/i.  J\y.  Kcf>.  402.  Smitli  v.  Mem- 
f>hh  iS-»  /-.  R.  R.  Co.,  iS  Fid.  Rip.  304. 
Little  Roik  £->  /•'/.  S.  R.  Co.  v.  dtj^/i:,  44  Am. 
&>  Eiig.  R.  Ciis.  536,  53  Ark.  347,  14  S.  IV. 
Rip.  89.  U'/sconstn  C.  R.  Co.  v.  Ross,  53 
Am.  (Sn^  F?ij;.  R.  Ciis.  73,  142  ///.  9,  31  A';  E. 
Ref>.  412  ;  iij]h)iiiiig  43  ///,  A  pp.  454. 

This  duty  must  be  taken,  so  far  as  the 
servants  of  the  company  are  concerned, 
with  the  ciualification  that  the  servant  does 
not  know  (jf  the  defect,  or  if  he  does  know, 
that  he  has  reported  it  and  remained  on 
duty  under  the  promise  or  reasonable  belief 
of  its  speedy  remedy.  East  Teiin.,  V.  Sf 
G.  R.  Co.  V.  Gur.'ij,  17  Am.  &•  Em;.  R.  Cas. 
56S,  12  Lea  {Teiin.)  46.— Apprmvixg  East 
Tliui.,  V.  &  G.  R.  Co.  V.  Hodges,  2  Leg. 
Rep.  6.—  T/iaviT  v.  St.  Louis,  A.  &^  T.  //.  A". 
Co.,  22  Ind.  26.— Followed  in  Slattery  v.. 
Toledo  &  W.  R.  Co.,  23  Ind.  %\.—Dale  v. 
.SV.  Louis,  K.  C.  &>  jV.  R.  Co.,  63  Afo.  455,  21 
Am.  Ry.  Rep.  217.— Followi.vg  Gibson  7'. 
Pacific  R.  Co.,  46  Mo.  167;  Devitt  f.  Pacific 
R.  Co.,  50  Mo.  305. — FoLLOWKi)  IN  Elliott 
7'.  St.  Louis  &  I.  ^^  R.  Co.,  67  Mo.  272. — 
Bonner  v.  La  Xone,  So  7V.r.  117,  15  5.  ]V. 
Rep.  S03.— Followed  in  Texas  &  P.  R.  Co. 
-'.  Ilohn,  1  Te.\.  Civ.  App.  36. 

It  is  the  duly  of  the  company  not  only  to 
furnish  a  reasonably  well  constructed  and 
safe  railway  and  track  for  the  use  of  its  em- 
ployes, but  it  must  also  exercise  continued 
supervision  over  the  same,  and  keep  them 
in  good  and  safe  repair  and  condition.  Rilry 
v.  V.'est  riro-inia  C.  <r~  7'.  R.  Co.,  27  IV. 
I'd.  1 45-  -Following Cooper 7'.  Pittsburgh, 


C.  &  St.  L.  R.Co.,  24  W.  Va.  yj.— Miller  v. 
Southern  Pac.  Co.,  48  Am.  &^  Eug.  R.  Cas. 
294,  20  Greg.  2S5,  26  Pac.  Rep.  70. 

It  is  the  duty  of  a  switchman  to  operate 
the  switch,  and  see  that  it  properly  adjusts 
the  rails,  so  that  the  trains  may  pass  with 
safety.  The  act  he  perforins  involves  no 
duty  of  construction  or  ripiiir,  or  otlierduty 
in  regard  to  the  switches  <jf  the  road,  if  out 
of  repair  or  unfit  for  use,  whether  by  wear 
and  tear  or  by  the  criminal  interference  of 
strangers,  than  to  promptly  notify  tlie  c(jm- 
pany  of  their  condition,  so  that  tliey  may  be 
repaired  or  their  place  supplied.  Miller  v. 
Southern  Pac.  Co.,  48  Am.  &-^  Eng.  R.  Cas. 
294,  20  Greg.  285,  26  Pac.  Rep.  70. — DlS- 
TINGULSHED  IN  Worth  V.  Chicago,  M.  &  St. 
P.  R.  Co.,  51  Fed.  Rep.  171  ;  Carlson  v. 
Oregon  S.  L.  &  U.  N.  R.  Co.,  21  Oreg.  450. 

If  an  employe  to  whom  the  company  has 
delegated  this  duty  has  previous  knowledge 
of  an  obstruction  on  the  track,  it  is  incum- 
bent upon  him  to  warn  those  in  charge  of 
any  train  about  to  pass  cner  the  track  of 
the  danger ;  and  a  failure  to  do  so  would 
render  the  company  liable  in  damages  for  an 
injury  to  the  trainmen  caused  by  the  ob- 
struction. Wellman  v.  Oregon  S.  L.  &->  U. 
N.  R.  Co.,  21  Greg.  530,  28  Pac.  .  p.  625. 
Riley  v.  West  Virginia  C.  &»  P.  R.  Co.,  27 
\V.  Va.  145. 

But  the  rule  does  not  oblige  the  company 
to  make  use  of  the  latest  improvements, 
nor  to  change  the  structures  upon  its  road 
so  as  to  conform  to  the  most  recent  or  ad- 
vanced ideas  upon  such  siibjects,  nor  does 
"good  railroading"  require  such  action. 
lllick  V.  Flint  &-  /'.  M.  R.  Co.,  67  Mich. 
632,  12  West.  Rip.  440,  35  N.   IV.  Rip.  708. 

The  rule  does  not  api)ly  where  the  em- 
ploye is  injured  when  a  defective  car  is  on 
the  way  to  shops  for  repairs,  and  the  exist- 
ence of  the  defect  implied  no  negligence  on 
the  piirt  of  the  company.  Chicago  &^  A'. 
IV.  R.  Co.  v.  Jrani,  61  ///.  130,  12,/w.  Ry. 
Rep.  434. — Distinguishing  Chicago  &  N. 
W.  R.  Co.  V.  Swett,  45  111.  198. 

The  duty  of  a  railroad  company  to  the 
I)ublic,to  maintain,  under  all  circumstances, 
a  firm  roadbed  and  safe  track,  does  not  ex- 
tend universally  to  employes.  The  track 
requires  frequent  repairs  and  renewals,  and 
gravel  and  construction  trains  must  nece- 
sarily  pass  over  unsafe  portions  of  the  road 
to  transfer  materials  for  repairs,  and  all  that 
is  required  of  the  company  under  such  cir- 
cumstances  is  to  give   employes  on  these 
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trains  timely  notice  of  the  insecurity,  to  en- 
r.ble  ihcni  to  adopt  the  necessary  precau- 
tions to  avert  danyer.  Sf.  Louis,  1.  M.  &^ 
S.  A".  Co.  V.  Mozart,  45  Aik.  31S. 

A  company  owes  a  duty  to  tlie  public  to 
l<ei.'p  its  track  in  safe  and  suitabli' condition, 
and  run  its  trains  with  rej,Hilarity  and  dis- 
patch for  the  carriage  and  transportation  of 
p.i.sseiij;ers  and  freight.  But  an  employe 
cannot  have  a  right  of  action  against  the 
company  on  tliis  obligation.  Jinny  v.  Zrf/v 
S/w/x'  &•  J/.  S.  A'.  Co.,  8  .Im.  o-^  Ji//^.  A'.  Cas. 
no.  49  J/.Y-//.  495.  '3  ^V.  IV.  Rep.  832. 

-!:<».  l)oj>rec  of  care  <!ciuiui<UMl.— 
(1)  Ordinary  and  rcasonaldc  car,-. — A  rail- 
road company  is  under  obligation  to  em- 
ployes to  observe  all  ordinary  and  reason- 
able precautions  to  keep  its  road  in  such 
condition  as  to  make  their  passage  reason- 
ably safe  ;  and  if  it  neglect  such  ordinary 
antl  reasonable  precaution,  and  the  road 
becomes  unsafe,  and  employes  are  thereby 
injured,  then  the  company  is  liable  for  dam- 
age done  by  such  negligence,  if  the  injured 
em;)loye  be  without  fault.  Central  R.  Co.  v. 
MitcluU,  I  Am.  &'  Eiig.  R.  Cas.  145,  63  Ga. 
173. — FoLi.owicn  IN  Central  R.  Co.  v.  De 
Bray,  71  Ga.  406. — St.  Louis  &^  S.  F.  R.  Co. 
V.  Jl'eaver,  28  //;;/.  &<>  Eitg.  K.  Cas.  341,  35 
Kan.  412,  II  Vac.  Rep.  408. 

And  if  such  injury  result  in  the  death  of 
ilie  cmjjloye  it  is  liable  to  the  persons  to 
whom  the  statute  gives  an  action,  for  its 
failure  to  use  that  degree  of  care.  The 
same  rule  applies  when  the  road  is  operated 
by  a  receiver.  Te.vas  &^  I'.  R.  Co.  v.  Getter, 
jcj  Te.x.  13,  15  -S'.  \V.  Rep.  214. 

An  instruction  so  stating  the  law  is  not 
misleading  on  the  ground  that  the  jury 
uiiglit  understand  therefrom  that  the  com- 
pany is  required  to  keep  its  road  in  an  ab- 
solutely safe  condition.  McKic  v.  C/iicaf^o, 
R.  /.  ^^  P.  R.  Co.,  48  Am.  &-  Kng.  R.  Cas. 
154,  83  lo-iva  616,  50  A'.   IV.  Rep.  209. 

A  railroad  company,  as  between  it  and  its 
employes,  must  exercise  reasonable  and 
(ordinary  care  and  diligence  to  make  its  road 
safe,  whether  it  originally  constructed  the 
road  or  purchased  it  or  leased  the  same. 
St.  Louis  i5-  S.  F.  R.  Co.  v.  U'ea^'er,  28  Am. 
e»  Eng.  R.  Cas.  341,  35  Kan.  412,  11  Fac. 
Rep.  408. 

It  cannot  escape  the  consequences  of  the 
negligence  of  the  agents  whom  it  has 
cliarged  with  a  duty  of  that  nature  ;  and  this 
whether  the  injury  complained  of  as  result- 
ing from  a  defective  roadbed  is  inflicted  on 


a  fellow-servant  of  the  corporation  or  on 
another.  Houston  &^  T.  C.  R.  Co.  v.  Dun- 
ham, .p;  Tex.  iSi.— Ai'i'KoviNG  Farwell  i\ 
Host  on  &  \V.  \\.  Corp.,  4  Mete.  (Mass.)  49. 
Rkvii.wixg  Warner  -a.  Erie  R.  Co.,  39  N.  V. 
468. —  Followed  in  Galveston,  W.  &  S.  A. 
R.  Co.  7'.  Daniels,  i  Tex.  Civ.  App.  695  ; 
Missouri  Pac.  R.  Co.  v.  Bond,  2  Te.x.  Civ. 
App.  104;  Ft.  Worth  &  D.  C.  R.  Co.  t. 
Wilson,  3  Tex.  Civ.  App.  583. 

A  conductor  w;'s  injured  tlirough  defects 
in  the  roadbed.  The  court  instructed  tiie 
jury  that  "a  railroad  company  is  bound  to 
keep  its  track  in  such  repair  as  to  insure  the 
safety  of  all  persons  lawfully  ujion  it,  and 
this  extends  to  servants  of  the  company." 
Held,  that  the  instruction  went  too  far.  A 
company  is  bound  to  use  ordinary  care, 
which  must  be  measured  by  the  danger  of 
the  service  and  prcjportioned  to  it,  but  it  is 
not  bound  to  "insure"  the  safety  of  em- 
ployes. Colorado  C.  R.  Co.  v.  Ogdeu,  3  Colo. 
499. 

(2)  Reasonable  eare  and  diligence. — As  to 
its  employes  and  servants  a  railway  com- 
pany must,  as  a  general  rule,  exercise  all 
reasonable  care  and  diligence  to  jjlace  its 
roadbed,  track,  and  structures  in  a  safe  cosi- 
dition,  and  keep  them  so.  Chicago  <S^  A. 
R.  Co.  V.  Kerr,  14S  ///.  605,  35  A'.  E.  Rep. 
1 1 17. 

A  railroad  company  is  bound  to  exercise 
reasonable  care  to  furnish  safe  machinery, 
roadbed,  track,  and  structures  connected 
therewith,  and  a  person  entering  its  employ- 
ment lias  a  right  to  presume  tliat  the  com- 
pany has  discharged  its  duly  in  this  behalf. 
IVlialen  v.  Illinois  &^  St.  L.  R.  iS'^  C.  Co.,  16 
///.  ^Ipp.  320.— Quoting  Chicago  &  I.  R. 
Co.  1/.  Russell,  91  111.  298.  Revikwing 
Chicago  &  N.  W.  R.  Co.  v.  Swett.  45  111.  197 ; 
Illinois  C.  R.  Co.  V.  Welch,  52  111.  1S3.— 
JJci'lin  v.  U'al>ash,St.  L.&-  J'.  R.  Co.,  28 
Am.  &^  E"g.  R.  Cas.  524,  87  Jilo.  545. 

Wiiat  is  reasonable  care  in  furnishing 
employes  with  a  safe  track  depends  on  the 
surroundings  and  the  dangers  to  be  fairly 
apprehended  and  encountered  by  the  servant 
in  the  use  of  the  track.  Devlin  v.  IValiask, 
St.  L.  &•  P.  R.  Co.,  28  Am.  &^  Eng.  R.  Cas. 
524,  87  Mo.  545. 

If  these  duties  are  performed  with  care 
and  diligence  by  the  directors,  and  one  of 
the  persons  so  employed  is  guilty  of  negli- 
gence, by  which  an  injury  occurs  to  another 
employe,  it  is  not  the  negligence  of  the 
directors,  or  master,  and  the  company  it 
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not  responsible.  Colunilnis  Cr^  1.  C.  A'.  C\>.  v. 
^hnolil,  31  /lid.  174.— UisAi'i'RoviNc;  War- 
ner V.  Eric  K.  Co.,  4<>  IJarb.  (N.  V.)  IS^. 
—  QuKsruiNKU  IN  Nail  v.  Louisville,  N.  A. 
&  C.  K.  Co.,  48  Am.  &  Eng.  K.  Cas.  309,  129 
lull.  260. 

An  instruction  "that  the  master's  duty  is 
jthsolute,  that  he  must  furnish  reasonably 
safe  machiner)',  etc.,  and  keep  the  tracks  in 
rcasoii.iblc  repair,"  is  erroneous  ;  for  he  is 
bound  only  to  use  due  and  reasonable  care 
to  that  end.  Peoria,  D.  (S-*  /;".  1<.  Co.  v. 
J/anhi'iH-.  48  ///.  A/>/).  562. 

A  railroad  company  is  bound  to  use  rca- 
so:;al)le  care  for  the  safety  of  its  employes ; 
but  it  is  not  the  absolute  duty  of  the  com- 
[lany,  without  regard  to  the  degree  of  care 
used  by  it  to  elTect  the  purpose,  to  make  all 
necessary  guards  against  danger,  causcii  by 
ordinary  storms,  and  to  guard  against  land- 
slides, washouts,  and  obstructions  which 
might  endanger  the  lives  of  employes. 
(Jatis  V.  Southern  Minn.  R.  Co.,  2  Am.  iS-» 
Eng.  R.  Cas.  237,  28  Minn.  1 10,  9  A'.  II'. 
Rep.  579. 

(3)  Utmost  care  and  vigilance.— S.  com- 
pany owes  to  its  employes  ilie  duty  of  using 
the  utmost  care  and  vigilance  consistent 
with  the  practical  operation  of  its  road  in 
keeping  its  tracks  ir-  safe  condition.  Clii- 
cago  &^  A.  K.  Co.  V.  Kerr,  48  ///.  .  ///.  231. 
— QuoriNO  Toledo,  P.  &  \V.  R.  Co.  v.  Con- 
roy,  68  111.  560. 

In  an  action  by  a  fireman  to  recover  for  a 
personal  injury  resulting  from  a  defect  in 
the  railroad  track,  it  is  error  to  instruct  the 
jury,  "as  a  matter  of  law,  that  a  railway 
company  owes  the  duty  to  its  employes  to 
do  all  that  human  care,  vigilance,  and  fore- 
sight can  do,  consistently  witli  the  practical 
operation  of  its  road,  in  providing  a  safe 
road,  roadbed,  tracks,  ties,  and  rails,  and  to 
keep  thi;  same  in  repair,"  as  it  requires  too 
strict  a  rule,  and  a  liirdier  degree  of  care 
than  that  required  by  the  law.  C/iicago  &' 
A.  R.  Co.  V.  Kerr.  148  ///.  605,  35  A'.  E.  Rep. 
1117. 

47.  Must  employ  skilful  construc- 
tors.-It  is  the  duty  of  a  company  con- 
structing a  railroad  to  employ  a  competent, 
skilled  person  to  see  to  it  that  its  road  is 
reasonably  safe  for  the  transportation  of  its 
workmen — not  necessarily  as  safe  as  a  road 
fully  completed  and  equipped  for  the  car- 
riage of  passengers,  but  as  safe  as  the  cir- 
cumstances of  the  case  will  reasonably 
allow.     Colorado  Midland  K.  Co.  v.  O'Brien, 


4S   .////.  d^  Eng.  R.  Cas.  235,  16  Colo.  219, 
27  /\u:  Rep.  701. 
48.  Illustration     }|;*'>»<-*''""3'— '^''i'"- 

tills  intestate,  with  others,  was  engaged  in 
removmg  a  wreck,  when  a  derrick  swung 
around  anil  upset  a  car  and  killed  him.  It 
appeared  that  recent  rains  had  softened  the 
ground  and  that  one  of  the  rails  was  several 
inches  lower  than  tlie  other,  which  was 
sulFicient  to  cause  the  derrick  to  swing; 
that  this  was  where  the  track  was  stiaight. 
There  was  also  evidence  lending  to  show 
that  there  were  not  enough  ties  under  the 
rails,  /le/d,  that  such  a  slant  in  the  track  con- 
stituted negligence,  whether  it  was  caused 
by  the  original  construction  or  by  the  sink- 
ing of  the  earth  by  the  rains ;  and  the  ques- 
tion as  to  whether  it  existed  was  properly 
submitted  to  the  jury.  Atehison,  T.  &^  S. 
E.  R.  Co.  v.  Wilson,  48  I'ed.  Rep.  57,  4  U.  S. 
A  pp.  2S.  I  C.  C.  A.  2S. 

Where  an  emploje  is  riding  upon  a  gravel 
train  b;.ck  to  the  working  camp  to  get  a 
coat  which  he  had  left  there,  it  not  being 
the  habit  of  the  company  to  transport  em- 
ployes for  this  purpose,  he  cannot  be  con- 
sidered as  a  tresjjasser,  and  the  company  is 
responsible  for  injuries  sustained  by  him 
through  defects  in  the  track.  Kosenlmitm 
V.  St.  Paul  S^  D.  R.  Co.,  34  Am.  &^  Eng.  R. 
Cas.  11  \,  38  Minn.  173,  36  N.  U\  Rep.  447. 

PlainiilT,  a  brakeman  on  one  of  defend- 
ant's trains,  while  forcing  an  intoxicated 
passenger  to  get  off  the  side  step  and  into 
the  car,  was  knocked  off  and  injured  by  a 
train  moving  in  an  opposite  direction.  It 
appeared  that  the  tracks  were  improperly 
laid,  being  too  close  for  trains  to  pass 
safely:  that  tlie  outer  rail  was  not  raised, 
and  that  the  curve  was  made  of  straight  in- 
stead of  curved  rails;  that  it  was  not  safe 
for  trains  to  pass  each  o'.her  on  the  curve. 
There  were  no  rules  that  trains  should  not 
pass  each  other  upon  t  .le  curve,  or,  if  they 
did,  that  they  should  sla  ;ken  speed, or  that  all 
persons  must  keep  off  llie  steps  while  round- 
ing the  curve.  Held,  that  these  facts,  unex- 
plained, would  warrant  a  jury  in  hnding  de- 
fendant guilty  of  negligence,  and  a  motion  . 
for  a  nonsuit  was  properly  denied.  Mid- 
vaney  v,  Brooklyn  City  R.  Co.,  i  Misc.  425, 
49  N.  Y.  S.  R.  637,  21  A'.  1'.  Supp.  427. 

A  brakeman  on  the  top  of  a  box  car 
which  was  turned  over  on  acco'int  of  rotten 
ties  on  the  roiuibed,  had  his  thigh  brokei', 
and  back  and  kidnoys  injured,  causing  him 
to  urinate  with  difficulty,  and  was  co;.l'::i'  d 
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to  bed  with  painful  sutTerinj^  lor  nine 
months.  The  broi<cn  linih  when  cured  was 
two  inches  shorter  than  before  the  injury 
was  inflicted,  and  he  was  permanently  in- 
capacitated for  labor.  Hefore  th.;  injury  his 
wa^'cs  were  S^'^  I't^''  niontli.  Held,  the  em- 
ploye, having  no  actual  knowledge  of  the 
worthless  and  dangerous  roadbed,  was  not 
charged  with  notice  of  it  by  reason  of  his 
employment,  which  did  not  require  or  per- 
mit an  inspection  of  it.  The  company's 
failure  to  furnish  a  safe  roadbed  on  which 
the  brakeman  was  required  to  discharge 
his  duties  rendered  it  liable  in  damages. 
Houston  <5>»  T.  C.  K.  Co,  v.  xMcA'ainara,  59 
Tex.  25s. 

A  brakcman  on  a  railway  train  was  or- 
dered at  night  by  the  conductor  to  make  a 
cmijilingon  a  portion  of  the  roadbed  which 
was  completed,  though  oi)erated  for  con- 
struction purposes  only.  In  doing  so  he 
stepped  into  a  depression  in  the  road  track 
between  the  cross-ties  at  a  place  which  had 
not  been  filled  up,  and  fell  down;  as  he  pidled 
his  foot  out  the  pilot  of  the  engine  ran  over 
him,  catching  and  crushing  his  foot  and 
leg.  The  only  fact  shown  to  relieve  the 
road  from  liability  was  that  it  was  not  ojjen 
for  the  general  business  of  transportation. 
Hi-hi,  that  the  road  was  liable  for  resulting 
damages.  Git/f,  C.  &^  S.  /•'.  A\  Co.  v.  Redeker, 
67  Tex.  iSi,  2  S.  \V.  Rep.  513. 

A  train  of  six  cars  was  run  along  a  coal 
wharf,  upon  a  wooden  structure  twenty-live 
feet  high  and  300  feet  long.  At  the  end 
was  only  a  log  chained  to  the  wharf.  The 
chain  gave  way  and  let  the  cars  pass  over 
the  end,  killing  the  plaintilT's  intestate,  who 
was  a  brakeman.  The  defendant  had  or- 
dered timbers  four  years  before  to  build  a 
dead-block,  but  it  was  not  built.  Held, 
negligence  on  the  part  of  defendant  com- 
pany caused  the  death  of  plaintiff's  intes- 
tate, and  it  is  liable.  Norfolk  (3>»  W.  R.  Co. 
v.  Oilman,  88  \'a.  239,  13  S.  E.  Rep,  475. 

The  fact  that  a  spur  track  is  so  con- 
structed that  cars  may  be  drawn  therefrom 
to  the  main  line  by  an  engine,  or  "staked 
off,"  and  that  the  men  engaged  in  removing 
the  cars  choose  the  method  of  "staking 
off,"  whereby  injury  results  to  an  employe, 
does  not  render  the  railroad  liable  on  the 
ground  of  defective  construction  of  the 
track,  or  the  omission  to  furnish  safe  and 
suitable  appliances  to  its  servants.  Watts 
V.  Hart,  7  Wash.  178,  34  Pac.  Rep.  423,  771. 

49.  Ditches.  —  A   portion  of  the  evi- 


dence introduced  tended  to  show  that  the 
plaintiff's  intestate,  wiio  was  a  yard  switch- 
man, and  whose  <iuty  it  was  to  couple  cars, 
and  who  was  a  new  man  in  the  yard,  and 
had  but  little  knowledge  of  the  same,  while 
attempting  to  couple  a  flat  car  loaded  with 
projecting  bridge  timbers,  and  a  bo.x  car, 
properly  went  in  between  them  to  cou[)le 
them,  ^nd  stepi)ed  into  a  ditch  made  by 
the  Cv  iiipany,  <jf  which  ditch  he  did  not 
have  previous  knowledge,  and  slipped,  and, 
in  recovering  himself,  so  raised  his  head 
that  it  came  between  the  jirojecting  timbers 
and  the  box  car,  and  was  so  crushed  that  he 
immediately  died.  Held,  that  such  evidence 
tended  to  show  negligence  on  the  part  of 
the  railroad  company,  and  did  not  neces- 
sarily show  negligence  on  the  part  of  the 
plaintiff's  intestate.  Jl?-i>'ain  v.  Alcliiioii,  T. 
<2^  S.  F.  R.  Co.,  15  Am,  i5-  Eiij^.  R.  Cis.  271, 
31  A'a>i.  I,  I  J'ac.  Rep,  do^;  former  appeals 
26  Kan.  443,  29  Kan.  1S6. 

Plaintiff's  intestate  was  moving  with  a 
train  for  the  purpose  of  coujjling  it  to  sta- 
tionary cars,  and  stepi>ed  in  an  open  ditch 
some  six  or  eight  inches  wide  under  the 
track,  and  was  killed  befoie  he  could  ex- 
tricate himself.  There  was  a  conflict  of 
evidence  as  to  whether  it  was  practicable  to 
construct  a  covered  ditch  at  the  place. 
Held,  that  it  was  error  to  charge  ilie  jury 
that  the  defendant  was  guilty  of  negligence, 
if  the  jury  believed  that  the  ditch  was  nwjre 
unsafe  than  a  coveied  ditch  would  have 
been,  though  the  uncovered  ditch  had  been 
constructed  after  due  inquiry,  and  becaufe 
it  was  believed  to  be  secure.  De  Forru  :. 
/e-wett,  ig  Hit n  (A'.   ]'.)  509. 

Plaintiff,  a  brakeman,  was  injured  while 
coupling  cars  at  night  by  falling  into  a 
ditch  across  the  track.  The  evidence  was 
conflicting  as  to  how  far  plaintiff  knew  or 
had  been  warned  of  the  danger,  and  as  to 
the  condition  of  the  track.  A  verdict  of 
S5000  being  rendered  for  plaintiff'  —  /nld, 
that  it  would  not  be  disturbed.     J/oiiston  &* 

T,  C.  R,  Co.  v.   Pinto,  15   Ani.  <S>»  J:^n^.  R, 

Cas,  286,  60  Tex.  516. 

50.  Excavations. — It  is  not  the  rule 
that  a  railroad  company  owes  no  duty  to  its 
employes  respecting  the  roadbed  of  its  side 
tracks,  nor  is  a  dangerous  hole  in  the  bed 
of  a  side  track  necessarily  a  risk  which  they 
assume.  Ragon  v.  Toledo,  A.  A.  6-»  A'.  M . 
R.  Co.,  91  Mich.  379,  51  A'.  W,  Rep.  1004. 

51.  Floods. — A  company,  in  discharg- 
ing its  duty  to  its  employe  in  the  matter  of 
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prutcctin^  its  ruadtjcil  from  ilamaK<^  \>y 
water,  is  rcqiiird  to  provide  against  sucii 
storms  and  llnods  as  can  tir  rca -onabiy  an- 
tici|»atcd.  Sto/u-r  v.  .SV.  J.niiis,  I.  M.  &^  S. 
A.  Co.,  105  .Uo.  192,  16  .V.   /('.  /u/>.  591. 

A  CDUiiiany  wliicli  lias  pcrfoiincd  tiie 
duty  of  insi)cclini,'  and  kcf|)ini;  in  safi;  con- 
dition its  traciis  and  i<j.idl)i.'ii  with  tti;.t 
decree  of  diiif^cncc  wiiich  tin.-  law  ic(|iiMfs 
of  it,  is  not  lialjh.'  in  dania^fS  to  one  of  its 
enj^ineersfor  injuries  occasinne'l  by  riuuiiiij,' 
ills  eni^iiie  into  a  wasiiout  or  cliasm  caused 
by  a  sudilen,  most  violent,  and  uuitrece- 
dentcd  rainfall,  such  as  the  oldest  inlialiit- 
ants  of  the  nei;;hl)orhood  had  never  before 
witnesse'l,  the  calamity  bcini,'  direcllv  at- 
tril)Ulai)le  to  the  act  of  (imi,  for  wliicii  no 
individual  or  corporation  is  ever  iieid  re- 
sponsible. Central  l\.  S^  />'.  Co.  v.  A'riif.  87 
(Jti.  402,  13  .S'.  A".  A'ff).  \oi\  former  appeal 
84  Gil.  351. 

52.  Kiiils.  Tiiat  a  railroad  company  is 
not  liable  to  an  employe  injured  by  reason 
of  the  breaking  out  of  a  pirce  of  the  flanj;e 
on  one  of  tlie  rails,  if  ihe  accident  is  in  no 
way  line  to  the  company's  neglitjciice.  see 
Chkit);o  &^  A.  A'.  Co.  v.  Dioni.  23  ///.  Jpp. 
148. 

rtii.  Tiiniliibles.— Whatever  may  be  the 
character  <ir  capacity  of  a  turntable,  if  it 
is  siiiricicnt  to  do  the  service  required  with- 
out flanker  to  those  servants  who  are  re- 
quired to  be  present  and  engai;ed  in  or 
about  it,  it  is  sulhcient.  /uisf  Ti'Jiii.,  V.  &-> 
G.  A'.  Co.  V.  Topp/iis,  1 1  ^/w.  (S^  £^>{i,''-  A. 
Cas.  222,  10  Lea  {Tciin.)  58. 

Plainiilf  was  employed  to  operate  a  turn- 
table i)y  means  of  a  crank  that  was  station- 
ary ii[)on  and  revolved  with  the  turntable, 
and  a  track  was  laid  in  such  proximity  to 
the  turntable  that  wliile  an  engine  was  on 
the  turntable,  being  turned  by  plaintiir,  it 
was  struck  by  an  engine  passing  upmi  the 
track,  causing  the  crank  to  strike  [)laintilf 
by  a  reverse  motion,  inflicting  the  injury 
complained  of.  Held,  that  wiiellur  defend- 
ant was  guilty  of  negligence  in  the  con- 
struction and  use  fif  the  track  and  turn- 
table, and  vvhether  plaintitT  was  chargeable 
with  contributory  negligence,  were  ques- 
tions properly  left  to  the  jury.  Lake  Shore 
&^J/.  S.  N.  Co.  V.  Fitzpatrkk,  31  Ohio  St. 
479- 

In  such  case  the  evidence  tended  to  show 
that  the  turntable  was  not  well  adapted  to 
turning  large  engines,  which  increased  the 
risk  to  the    employe  (operating    it.      Held, 


that  if  this  rendered  ihe  operation  dangcr- 
(jus,  it  was  the  duly  of  the  company  to 
make  such  changes  as  would  render  the 
h:in<lliii.:,'  of  the  larger  engines  reasonably 
safe;  .tml  if  the  conqiany  was  negligent  in 
not  making  such  changes  and  the  employe 
was  injurecl  as  tiie  result  of  such  negligence, 
the  li.ibility  of  the  company  was  the  same 
as  if  the  turntable  had  been  originally  neg- 
ligently and  defectively  constructed.  Lake 
Shore  &<>  M.  S.  R.  Co.  v.  Iut::patrick,  31 
Ohi.i  St.  479. 

."»!.  I'so  of  <l<>l<M'(iv«'  track,  wlicii 
not  «l«><>iiit'<l  m'gligriM'i'.-  In  a  suit 
against  a  railroad  company  for  injury  to  an 
cmp!o\,'',  where  no  recovery  cm  be  had  for 
negligence  of  a  co-cmi)loy(',  if  defendant's 
use  of  the  track  alleged  to  have  been  insilf- 
ti'  ient  was  only  occasional  and  for  sijecial 
purposes,  and  under  s])ecial  instructions  to 
those  in  (  harge  of  trains  as  to  the  manner 
of  running  thereon,  it  is  liable  only  in  case 
It  was  negligence  to  use  the  track  in  that 
inaMuer  and  for  those  purposes.  Stetlerv. 
Chua^o  iL-'  X.  W.  R.  Co.,  46  ^r«.  497,  21 
./;//.  Ry.  Rep.  402. 

/'.  IJridges  ;  Culverts;  Trestles;  Tunneh'. 

55.  IJrldgo.s,  jjciicrally.*— A  railroad 
company  is  liable  for  the  death  of  an  em- 
pluye  caused  by  the  falling  of  a  bridge  neg- 
ligently Constructed  anrl  maintained  by  the 
coini)anyasa  part  t.f  its  road.  If  the  fall- 
ing of  the  bridge  was  the  act  of  (jorl.the 
company  is  not  liable  unless  it  was  guilty  of 
gross  negligence  which  contributed  to  the 
injury.  Rodi;ers  v.  Central  /\u\  R.  Co.,  67 
Cal.6oj. — Ri;vii-,\vi,i)  i.\  Coleman  7'.  Kan.sas 
City.  St.  J.  &  C.  n.  R.  Co.,  36  Mo.  App. 
476.— .sy.  Loi/l.'!,  /•"/.  .V.  d--  ir.  R.  Co.  V.  //-:.'///, 
37  A'i!/i.  70!,  16  /'ae.  Rep.  14C:.  Harrison  v. 
Central  R.  Co.,  31  X.  J.  L.  293. — Ll.Mi  r- 
I.N(;  Snow  7'.  Hoiisatnnic  R.  Co.,  8  Allen 
(Mass.)  :^\\.~raylor,  R.  &^  //.  /,'.  Co.  v. 
Taylor,  79  Tex.  104,  14  5.    IV.  Rep.  918. 

The  Iowa  statute  makes  railroad  corpora- 
ti(jns  liable  for  an  injury  to  an  employe, 
caused  by  the  negligence  of  otlier  employes, 
when  such  negligence  is  in  any  manner  con- 
nected with  the  use  and  operation  of  the 

*  Liability  of  company  for  injuries  to  trainmen 
from  collidinR  with  bridpe  timbers  and  trusses, 
see  :?3  Am.  &  En(;.  R.  Cas.  382,  n/str. 

Killing  a  brakeman  by  reason  of  a  defective 
bridge.  What  Is  a  defective  bridge,  see  33  Am. 
&  Eng.  R.  Cas.  3S5,  ii/)str. 
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"lilway.  So  where,  owing  to  the  nct;li)j;ence 
an  employe'  whose  duty  it  was  to  look 
alter  a  bridge  and  keep  it  in  repair,  the 
same  became  out  of  rei)air,  and  in  conse- 
(|iience  thereof  plaintill's  intestate  was 
killed,  the  company  is  liahlo.  Lockf  v.  Sioux 
Ci'tv  &^  /'.  A".  Co.,  46  JoKHi   io(j,  16  Am,  My, 

A,'/'.  i3«. 

In  such  case  the  negligence  consists  in 
the  failure  to  keep  the  bri<lge  in  repair,  and 
the  duty  devolving  on  the  enipldjr,  which 
he  nenlig-Mitly  performed,  is  directly  con- 
nected with  the  use  and  operali(jn  of  the 
railway,  within  the  meaning  of  the  statute. 
/.i>,-/,Y  V.  Siotix  City  C-^  J'.  A'.  Co.,  46  Jtm/a 

109,  \(->.iiii.  Ay.  At/).  13S. 

Railroad  coni[)ani(s,  in  providing  for  the 
safety  of  their  eniplo\es,  are  not  refpiired 
'  anti(  ipale  and  guard  against  every  ])os- 
le  danger,  but  only  such  as  arc  likely  to 
i.ur.  And  while  it  may  be  anticii)ated 
that  trains  will  have  to  be  stopiK-'fl  in  cer- 
tain emergencies  at  unusual  places,  and  that 
cini)l(»yes  will  be  re(|uired  to  go  upon  the 
track  at  such  places,  yet  it  cainiot  be  an- 
ticipated at  what  places  such  emergencies 
will  arise;  and  thecom|)any  is  not  required, 
in  view  thereof,  to  have  its  whole  track  so 
guarded  as  to  prevent  accidents  to  employes 
in  such  emergencies.  Such  hazards  per- 
tain to  the  nature  of  the  business,  and  are 
assinned  by  the  employe.  ^S'^  //I'A/,  where 
<!efcn(lant's  train  was  sto[)ped  in  the  night- 
lime,  at  an  unusual  [ilace,  on  a  bridge  in 
process  of  repair,  ai;(l  plaintilT's  intestate,  a 
luakeman,  in  pa'^sing  along  the  track  in  the 
lierform.ancc  of  his  duty,  stepped  through 
the  bridge  and  was  killed.  Kooiits  v. 
C/iitiii^o,  A'.  I.  (jro  /'.  A'.  Co.,  iS  Am.  &^  l-'.ii^. 
K.  Cds.  <S5,  65  /o7c'a  224,  54  A//i.  Kip.  5,  21 
X.  //'. /wy^.  577.— Foi.Lowi'.i)  IN  McKee  T'. 
Chicago,  R,  I.  &  P.  R.  Co.,  48  Am.  &  Kng. 
K.  Cas.  154,  83  Iowa  616.  Rkvikwkd  in 
Texas  &  P.  R.  Co.  v.  Hohn,  i  Tex.  Civ. 
Apj).  36. 

A  company  is  liable  for  a  personal  injury 
to  an  engineer  caused  by  an  unsafe  bridge, 
while  the  road  was  in  course  of  construction 
and  not  open  for  trade  or  travel.  Van 
Amlntrgv.  Vkhburg,  S.  iS^P.  A'.  Co.,  57  La. 
Ann.  650,  55  A///.  Rep.  517. 

It  is  the  duty  of  a  railroad  to  cover 
bridges  and  culverts  on  the  line  of  its  road, 
within  the  yards  and  within  a  reasonable 
distance  of  switches,  wherever  brakemen 
would  be  apt  to  go  in  switching  and  coup- 
ling cars.  Franklin  v.  Winona  &^  Si.  P.  K. 
5  D.  R.  D.— 4. 


Co.,  31  Am.  &0  lln^.  K,  Cas.  211,  37  Afiiitt. 
409,  34  N.  W.  Kip. 898,  5  Am,  St.  Ki'p.  S56.— 
DisiiNcuisnEU  IN  McLaren  v.  Williston, 
48  Minn.  209. 

A  corporation  having  employed  skilful 
and  competent  persons  to  sii|)ervise  and  in- 
spect its  X  idbed  and  bridges,  and  h.iving 
made  it  theii  duty  to  rio  so,  is  not  liable  for 
an  injury  t(j  an  emplo)e,  (.c<  asiomd  by  the 
falling  of  one  of  its  bridges,  where  the  de- 
fect was  such  as  was  not  appai(  nt,  and  of 
which  it  had  no  notice.  Warner  \.  Erie 
K.  Co.,  39  A',  y,  4C8 ;  rnui sim;  49  llarh. 
558.— DisriNciuisiiiNc,  Snow 7/.  Ihnisatonic 
R.  Co.,  8  Allen  (Mass.)  441.  Rkviiavinc. 
Keegan  v.  Western  R.  Co.,  8  N.  Y.  175; 
Ryan  v.  F(nvler,  24  N.  ^'.  410;  Wright  t. 
New  York  C.  R.  Co..  25  N.  Y,  562.— Ai-- 
IM.IKI)  IN  Moran  v.  New  York  C.  iS:  II.  R. 
R.  Co.,  67  Barb.  96.  Ari'Uovi'K  ir:  Har|)er 
V.  Indianaiiolis  &  St.  L.  R.  Co.,  47  Mo.  ^(q. 
Exi'i.AiNKi)  IN  Tinney  v.  Hosion  I'v  A.  R. 
Co.,  62  Barb.  218.  Nor  I'om.owkd  in 
Laning  v.  New  York  C.  R.  Co.,  49  N.  Y. 
521.  (Jiiorr.i)  IN  Smith  ii.  St.  Louis.  K.  C. 
&  N.  R.  Co.,  69  Mo.  32.  Rki  oNciiKi)  in 
Brickner  v.  New  York  C.  R.  Cf).,  2  Lans. 
(N.  Y.)  506.  Rkvikwkd  in  Hf)uston  i\:  T. 
C.  R.  Co.  V.  Dunham,  49  'I'ex.  181  ;  Ballou 
V.  Chicago  &  N.  W.  R.  Co.,  5  Am.  I'v  Kng. 
R.  Cas.  480,  54  Wis.  257,  41  Am.  R<  p.  31. 

Where  a  company  buys  a  railro.id  already 
constructed,  including  a  bridge  which  is 
obviously  defective,  and  continues  its  use 
without  attem[)ting  to  make  it  safe,  whereby 
an  enijiloye  is  injured,  the  compan\'  is  liable, 
though  the  bridge  had  been  used  for  several 
years  before  the  purchase  without  ai  lident. 
\'osl Illicit  v.  Lake  Shore  &^  M.  S.  K.  Co., 
15  y/w.  &^  Lnj^-.  K.  Cas.  2.J9,  94  .\.  )'. 
374,  4*')  Am.  Rip.  148;  ajp'n  ming  26  ////;/ 
671,  incni. —  Disiinguisiiinc,  Devlin  v. 
Smith,  89  N.  Y.  470,  42  Am.  Rcj).  31 1. 

Where  a  compatiy  is  sued  for  an  injury  to 
one  of  its  employes  through  the  want  of  re- 
pair or  careless  construction  of  ;i  bridge,  it 
is  no  defense  that  the  emp'oyc  knew  of  the 
condition  of  the  bridge  and  veniiiied  on  it 
in  the  rlischarge  of  his  duty.  GroJ}' \.  Cin- 
ciiinaii  &-=  I.  K.  Co.,  i  Cin.  Si/per.  Ct.  264. 

A  master,  whether  a  comnnju  carrier  or 
not,  is  only  required  to  exercise  oidinary 
and  reasonable  care  for  the  protection  of 
his  servants.  This  rule  is  applicable  to  the 
duty  of  a  railway  company  in  constructing 
and  nuiintaining  bridges  upon  its  line,  in  a 
suit  for  damages  for  death  of  an  employe. 
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Galveston,  II.  &^  S.  A.  A'.   Co.   v.  Daniels, 
I    7V.r.  Civ.  Afip.G^,  20  S.  /J". /w/.  955. 

The  law  imposes  uiioii  a  railway  company 
the  duty  to  construct  and  maintain  all 
necessary  bridges  upon  its  route ;  and  if  it 
(ailed  to  do  so,  it  cannot  escape  lialality 
because  its  emi)loy(Js,  charged  with  such 
duty,  were  guilty  of  negligence,  nor  because 
it  hiid  exercised  due  c.\\\:  in  selecting  its 
employes.  Gdh't'stoit,  11.  iT-*  .S'.  //.  A'.  Co. 
V.  Daniels,  i  Tex.  Civ.  App.  C95,  20  .V.  W. 
Kcp.  955.  —  DusTiNGULSHiNG  Hcndrick  v. 
Walton, 69 Tex.  192.  F()l.i.owiN(i  Houston 
&  T.  C.  R.  Co.  V.  Dunham,  49  Tex.  181. 

5(».  IIIU!strati»Mi.s.— A  verdict  in  favor 
of  a  brakeman  will  not  be  disturbed,  where 
it  appears  that,  while  in  the  discharge  of  his 
duties,  and  without  contributory  negligence, 
he  was  knocked  from  a  train  while  ascend- 
ing a  ladder  on  the  side  of  a  box  car,  by 
striking  the  stays  of  a  bridge,  caused  by  the 
track  being  some  inches  nearer  to  the  bridge 
on  that  side  than  on  the  opjiosite  side.  /•'/. 
Worth  iS-  D.  C.  R.  Co.  v.  Graves,  ( Tex.  Civ. 
App.)  z\  S.  II'.  Rtp.  606. 

The  representative  of  an  employe  may 
recover  for  the  drowning  of  his  intestate, 
who  was  eng;iged  in  removing  driftwood 
from  a  temporary  railroad  bridge,  a  portion 
of  which  gave  way,  who,  after  floating  with 
other  workmen  for  some  distance  on  the 
drift,  being  in  imminent  danger,  jumped  oil 
and  attempted  to  swim  to  the  shore,  but  was 
drowned,  it  appearing  that  the  superintend- 
ent in  charge  of  the  work  knew  of  the  great 
danger  of  the  bridge  giving  way,  but  took 
no  measures  to  prevent  it,  or  to  provide 
escape  for  the  men,  although  those  who  re- 
mained on  the  floating  drift  were  rescued. 
Louisville  &^  N.  R.  Co.  v.  S/iivell,  (A)'.)  18 
5.  W.  Rep.  944. 

In  an  action  for  the  death  of  a  workman 
wliile  being  carried  on  an  engine,  it  was 
proved  thai  during  the  night  preceding  the 
accident  the  ice  in  the  river  over  which  the 
bridge  crossed  had,  in  consequence  of  a 
heavy  gale  and  higii  tide,  been  forced 
against  tlie  piers  of  the  bridge,  displacing 
some  of  them,  by  reason  of  which  the  engine 
broke  through  the  bridge  and  the  workman 
was  killed.  //'•/(/,  that  the  jury  were  prop- 
erly directed  th.it  defendants  were  only 
bound,  in  the  construction  of  the  bridge,  to 
provivle  against  dangers  that  could  reason- 
ably be  foreseen  by  reasonable  men  in  the 
exercise  of  ordinary  sagacity;  but  !i'  the 
bridge  was  so  constructed  that  it  was  de- 


stroved  by  a  storm  such  as  might  reasonably 
have  been  anticipated,  defendants  would  be 
liable.  Carney  v.  Caraquet  R.  Co.,  29  Ne7a 
Brim.  425. 

A  railroad  company  was  sued  for  killing 
the  conductor  of  a  freight  train,  caused  by 
a  bridge  giving  way  which  was  being  re- 
paired. The  proof  showed  that  he  was  run- 
ning the  train  at  an  immoderate  rate  of 
speed,  and  it  did  not  ajjpear  that  the  acci- 
dent would  have  happened  if  the  train  had 
been  properly  run.  Ilelil,  that  the  company 
was  not  liable  for  failing  to  provide  a  safe 
track.  St.  Louis,  I.  Jf.  &=  S.  R.  Co.  v.  J/or- 
gart,  {Arl:.)  S  S.  If.  Rep.  179. 

A  railroad  company  cannot  be  required 
to  remove  a  bridge  which  is  without  fault 
in  its  jjlan  or  defect  in  its  structure,  while 
in  good  repair  and  safe  for  the  passage  of 
trains,  sim|)ly  because  some  engineer  pro- 
nounces it  not  as  good  and  convenient  as 
some  other  kind.  ////(/•  v.  Flint  &^  P.  M. 
R.  Co.,  67  Mie/i.  632,  12  J]'est.  A'(/.  440,  35 
a:   IV.  Rep.  708. 

A  railroad  bridge  broke  down  and  killed 
a  brakeman.  The  evidence  slujwed  that  it 
was  well  built,  of  good,  sound  materials, 
upon  a  plan  in  common  use.  The  evidence 
as  to  its  strength  and  capacity  was  abun- 
dant. Its  breaking  down  was  in  no  sense 
due  to  any  defect  in  its  original  construc- 
tion, but  to  a  process  of  natural  decay, 
called  dry  rot.  The  day  before  it  fell  it  was  in- 
spected by  a  bridge  repairer  and  the  divihicm 
superintendent,  both  competent  men,  and 
tested  and  watched  under  the  weight  of  a 
train,  and  was  deemed  by  them  entirely  safe 
and  sound.  Hell,  that  the  company  was 
not  liable  either  on  the  grounfl  of  a  defect 
in  its  construction  or  by  reason  of  the  em- 
ployment of  incompetent,  unskilful,  or  im- 
proper persons  to  examine  the  bridge. 
Faulkner  \\  Erie  R.  Co.,  49  liarl.  (X.  )'.) 
324.— ExrLAlNKD  IN  Tinney  t'.  Boston  & 
A.  R.  Co.,  62  Barb.  21 8. 

57.  C!ov«>r«Ml  aiuloverlK'sulhriilf- r^.* 
— In  the  construction  and  maintenance  of  a 
bridge  across  a  public  road  it  is  the  duty  of 
a  railroad  company  to  erect  and  keej)  the 
structure  at  such  an  elevation  that  trains 
can  pass  under  it  with  safety  to  brakenien 
and  other  employes  while  in  the  discharge 


*  I  ibility  of  railroad  companies  for  injuries 
to  traiimien  caused  by  overlieail  bridges,  tun- 
nels, anil  roofs  of  freight  depots,  see  note,  48 
A.M.  &  Eng.  R.  Cas.  181;  41  /,/.  256;  13  Am.  St. 
Ri;p.93;  53  Am.  Rei'.  699.  See  also  Bridges,  25. 
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of  their  ordinary  duties;  and  alUiough  it 
may  be  jjlaccd  below  the  line  of  absolute 
safety  when  inequality  of  surface  or  other 
natural  hindrance  would  render  a  greater 
elevation  imi)racticablc,  or  greatly  incom- 
niotle  llie  public  in  the  use  of  the  bridge, 
or  unduly  increase  the  expense  to  the  rail- 
ro.id  ciimpaiiy,  yet  an  additional  exi)ense  of 
a  i\'W  hundred  dollars  is  too  insignilitant  to 
l)e  weighed  in  the  balance  against  the  peril 
to  human  life.  Louisville  (S->  N.  R,  Co.  v. 
Hall,  \^  Am.  (S-  Eii^i;.  R.  Cas.  170,  91  yl/a. 
11::,  8  So.  Rep.  371. 

In  an  action  for  the  killingof  a  brakeman 
by  being  struck  by  a  brace  of  the  top  of  a 
covered  bridge,  the  real  question  for  the 
jury  will  be  whether  the  bridge  as  con- 
structed was  safe,  and  not  dangerous.  If 
the  bridge  as  constructed  was  of  a  sufficient 
height,  so  that  the  brakeman  on  the  top  of 
the  car  might  cross  ever  the  bridge  in 
safety,  then  it  will  make  no  ditlerence 
whether  the  bridge  was  higher  or  lower 
than  other  bridges.  Clevelaiid,  C,  C.  >S^  S/. 
I..  R.  Co.  V.  Waller,  147  ///.  60,  35  ^V.  E. 
R,p.  529;  affiriniiig  45  ///.  xlpp.  642. 

Where  a  company  has  constructed  and 
maintains  a  bridge  over  its  track  with 
knowledge  that  it  is  of  insulRcient  height 
ami  dangerous  to  its  employes,  it  is  liable 
to  a  brakeman,  ignorant  of  the  danger,  who 
is  injured  while  passing  under  such  bridge 
in  tlie  performance  of  his  duties.  lUilti- 
more  &->  O.  R.  Co.  v.  Rtrdutii,  23  Am.  &• 
/■'■•{^■.  R.  Cirs.  390,  104  //i,l.  88,  3  X.  E.  Rep. 
f^;.— Not  following  Baylor 7'.  Delaware, 
L.  &  W.  R.  Co.,  40  N.  J.  L.  23.  29  Am.  I^ep. 
noS;  Baltimore  «S:  ().  H.  Co.  7a  Strieker,  51 
\\A.  47,  34  Am.  Rep.  291  ;  Dcvitt  ■?'.  Pacific 
R.  Co.,  50  Mo.  302;  Pittsburgh  iV  C.  R.  Co. 
v.  Sentmeyer,  92  Pa.  St.  276,  37  Am.  Rep. 
'h'.j  ;  Clark  v.  Richmond  &  D.  R.  Co.,  78 
\.:.  709,  49  Am.  Rep.  394;  Gibson  v.  Erie 
U.  Co.,  63  N.  Y.  449,  2®  Am.  Rep.  552. — 
Ai'i'K()Vi;u  IN  Boss  V.  Northern  Pac.  R. 
Co.,  2  N.  Dak.  128.  DiSTiNcuisiiK.n  in 
Williamson  v.  Newport  News  &  M.  V.  Co., 
34  W.  Va.  657.  Rkvik.wki)  in  Wabash, 
Si.  L.  &  P.  R.  Co.  V.  Locke,  112  Ind.  404, 
n  West.  Rep.  877,  14  N.  E.  Rep.  391. 

There  is  no  legal  obligation  on  the  part 
of  a  company  to  build  its  bridges  over  pub- 
lic roads  wirh  an  elevation  so  great  that  one 
of  its  cm[)loyes  standing  upright  on  the  top 
of  a  car  will  not  be  endangered  ;  and  conse- 
quently, if  an  employe  while  thus  standing 
in  the  course  of  his  business  be  struck  by 


one  of  such  bridges  he  cannot  recover  for 
such  injury.  Baylor  v.  Delaware,  L.  <S-  IV, 
R.  Co.,  40  N.  J.  L.  23,  17  Am.  Ry.  Rep.  344. 
— Approved  in  Carbine  v.  Bennington  & 
R.  R.  Co.,  61  Vt.  348.  Not  followed  in 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Carpenter, 
56  Fed.  Rep.  451 ;  Baltimore  &  O.  R.  Co.  v. 
Rowan,  23  Am.  &  Eng.  R.  Cas.  390,  104 
Ind.  88. 

In  an  action  by  a  conductor  of  a  freight 
train  for  injuries  received,  it  was  shown 
that  while  engaged  in  the  performance  of 
duty  on  the  top  of  a  car.  and  while  the  train 
was  i)assing  through  a  bridge,  he  collided 
with  overhead  braces  which  were  not  suffi- 
ciently high  to  clear  a  man's  head  when 
standing  erect  on  the  top  of  an  ordinary 
car.  Hehl,  that  the  company  was  liable,  as 
it  had  knowledge,  and  the  conductor  not 
knowing,  nor  having  reasonable  opportu- 
nity to  know,  of  the  defect.  St.  Louis,  Ft, 
S.  &'  IV.  R.  Co.  V.  Ir7vin,  37  Kan.  701,  16 
Pac.  Rep.  146. 

A  brakeman  cannot  recover  for  injuries 
sustained  on  account  of  a  low  overhead 
bridge  where  the  company,  as  lessee  of 
another  company,  which  was  under  the  con- 
trol of  the  province  of  Ontario,  was  not 
under  any  duty  to  have  remodeled  and  re- 
constructed such  bridge  under  the  Railways 
Clauses  Consolidation  Act  1879,  §  15,  sub- 
section 5,  as  amended  by  44  Vict.  c.  24.  §  3, 
or  the  Act  of  Ontario,  44  Vict.  c.  22.  Mc- 
Laiiciilin  v.  Grand  Trunk  R.  Co.,  12  Ont. 
418. 

58.  AVIiipping  straps,  tell-talcs,  etc. 
— Railway  companies  are  under  an  obliga- 
tion to  all  persons  who  have  a  right  to  be  on 
top  of  their  trains  in  the  discharge  of  any 
duty,  to  so  construct  overhead  bridges,  or 
other  overhanging  structures,  that  they  will 
not  expose  such  persons  to  any  risk  or  peril 
that  can  easily,  and  without  any  great  out- 
lay, be  avoided ;  and  if  any  such  structi-re 
is  for  any  reason  maintained,  it  is  the  com- 
pany's duty,  in  the  exercise  of  ordinary  care, 
to  give  warning,  either  verbally  or  by  sus- 
pended "  whip  lashes,"  Chicago,  Af.  &^  St. 
P.  R.  Co.  V.  Carpenter,  56  Fed.  Rep.  451.— 
Nor  following  Baylor  v.  Delaware,  L.  & 
W.  R.  Co.,  40  N.  J.  L.  23;  Baltimore  &  O. 
R.  Co.  V.  Strieker,  51  Md.  47;  Pittsburgh 
&  C.  R.  Co.  V.  Sentmeyer,  92  Pa,  St.  276; 
Gibson  v.  Erie  R.  Co.,  63  N,  Y.  449. 

A  railroad  corporation  is  liable  to  one  of 
its  employes  for  an  injury  occasioned  to 
him  by  being  struck  by  a  bridge  guard,  if 
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the  guard  is  out  of  its  proper  position  and 
this  IS  caused  by  the  wearing  out  of  a  rope 
attached  to  tlie  guard,  and  tlie  corporation 
has  not  made  suitable  provision  to  have 
notice  of,  and  to  remedy,  defects  liable  to 
be  occasioned  by  its  use.  Wariim  v.  Old 
Colony  A'.  Co.,  21  Am.  &>  Eng.  A'.  Cis.  612, 
137  A/ass.  204. 

New  Yoik  Act  of  iS84,ch.  439.  ?  2, makes 
it  the  duty  of  railroad  companies  to  erect 
and  maintain  suitable  warning  signals  at 
low  overhead  bridges,  where  the  safety  of 
emplwyes  may  make  the  same  necessary. 
Jhid,  that  It  is  tlie  duty  of  a  company  not 
only  to  erect  but  to  maintain  such  warn- 
ings; and  where  a  warning,  commonly  called 
"tell-tales,"  had  been  erected,  their  ab- 
sence afterward  is  proof  of  negligence, 
where  a  brakeman  is  injured  while  on  top 
of  the  train.  Wallace  v.  Central  VI.  A'.  Co., 
52  N.  V.  S.A'.  351,  13S  AT.  V.  ^02;  rcivrs tug 
63  Hun  932,  tihin.,  43  vV.  V.  S.A'.  639,  iS  .V. 
}'.  Su/>^.  280. 

In  such  case  the  evidence  showed  that 
the  train  was  long,  and  it  was  contended 
that  the  tell-tales  had  been  erected  too  close 
to  the  bridge.  Held,  tiiat  whether  they  were 
erected  at  the  proper  place  was  a  question 
for  the  iury.  il'alloce  v.  Central  Vt.  A'.  Co., 
52  A'.  V.  .S.  A".  351,  13S  A^  K  302;  re- 
'oersing  63  Hun  632,  incm.,  43  iV.  ]'.  S.  R.  639, 
18  A'.' 1'.  Supp.  2S0. 

As  bearing  upon  the  question  of  whether 
the  tell-tales  were  erected  at  the  proper 
place  or  not,  it  is  competent  to  prove  by 
witnesses  th(  usual  and  ordinary  distance  to 
erect  them  from  a  bridge.  Wallace  v.  Cen- 
tral I't.  A\  Co.,  52  A'.  V.  S.  A\  351,  13S  A^. 
}'.  302  ;  reTir.si'ng  63  //////  632,  mcin.,  43  N. 
V.  S.  A\  639.  18  A'.   1'.  Sitpp.  280. 

I'laintilT  was  standing  with  his  face  to  tlie 
rear  of  the  train,  in  a  position  most  etlec- 
tually  to  discharge  his  duty;  he  had  been  in 
defendant's  eni|)loy  for  several  weeks,  and 
knew  of  the  existence  of  the  bridge,  but  was 
not  at  the  time  aware  that  he  was  approach- 
inu;  it,  and  had  no  warning  of  the  danger. 
J/ell,  that  plaintitl  was  not  as  matter  of  law 
chargeable  under  the  circumstances  with 
contributory  negligence  because  he  did  not 
take  notice  of  the  fact  that  he  was  approach- 
ing the  bridge.  Wallace  v.  Central  Vt.  A'. 
Co..  138  A'.  1'.  302,  52  A'.  1'.  .V,  A'.  351,  33 
X.  E.  l\ef>.  1069;  reversing  63  HuitGiz,  view., 
43  A'.  1'.  .v.  A'.  639,  18  V.  V.  Siipp.  2S0,— 
DisriNC.fiSHiNd  McGrath  7'.  New  York  C. 
&  H.  R.  R.  Co.,  59  N.  Y.  468,  63  N.  Y.  522; 


Cullen  V.  Delaware  &  H.  Canal  Co.,  113  N. 
Y.  667 ;  Rodrian  v.  New  York,  N.  H.  &  H. 
R.  Co.,  125  N.  Y.  526 ;  Williams  v.  Delaware, 
L.  &  W.  R.  Co.,  116  N.  Y.  628.  Referring 
TO  Kane  v.  Northern  C.  R.  Co.,  12S  U.  S. 

91. 

The  tell-tale  was  placed  fifty-one  feet 
from  the  bridge.  One  of  plaintilf's  wit- 
nesses was  asked,  "  What  is  the  usual  and 
ordinary  distance  to  erect  these  tell-tales 
from  the  bridge  ?"  This  w;is  objected  to  as 
incompetent,  and  the  objection  sustained. 
Held,  error  ;  that  it  was  competent  for  plain- 
tilT  to  prove  that  the  tell-tale  was  placed  too 
near  the  bridge  to  answer  the  purpose  of 
the  statute,  and  upon  that  point  it  was 
proper  to  show  the  custom  in  this  respect. 
Wallace  v.  Central  Vt.  R.  Co.,  13S  A'.  V. 
302.  52  X.  1'.  5.  A'.  351,  33  A'.  E.  Rep.  1069; 
reversing  63  Hun  G32,  mem.,  43  N.  V.  S.  A'. 
639,  iS  A'.  V.Supp.  2S0. 

A  failure  to  comply  with  N.  Y.  Act  of 
1884,  cli.  439,  J  2,  retjuiring  railroad  com- 
panies to  erect  and  maintain  suitable  warn- 
ing signals  at  low  overhead  bridges,  where 
the  protection  of  employes  may  make  it  nec- 
essary, will  not  render  a  company  liable  for 
the  death  of  a  bral-eman,  where  the  evidence 
showsthat  his  attention  had  been  previously 
called  to  the  bridge,  with  an  opportunity  to 
observe  its  condition  and  the  absence  of 
warning  signals,  and  where  there  is  no  proof 
that  he  exercised  any  care  or  caution  to 
avoid  the  accident.  Eitsgeralil  v.  A'ew  York 
C.  &-  H.  R.  R.  Co.,  36  A'."  J'.  S.  R.T^l,\2  N. 
]'.  Supp.  932.— Quoting  Williams  v.  Dela- 
ware, L.  &  W.  R.  Co.,  116  N.  Y.  632,  27  N. 
Y.  S.  R.  760;  Ryan  v.  Long  Island  R.  Co., 
51  Hun  608,22  N.  Y.  S.  R.'655. — Rkvik.wkd 
IN  Lyncl-.  V.  New  York,  L.  E.  &  W.  R.  Co.. 
44  N.  Y.  S.  R.  663,  63  Hun  635,  18  N.  Y. 
Supp.  417 

A  brakeman  was  injured  by  a  blow  from 
a  railroad  tell-tale,  which  was  sulFiciently 
raised  above  ordinary  freight  cars,  but  not 
sufhciently  raised  above  s mie  of  the  cars 
used  by  the  railroad  company.  Held,  that 
maintaining  a  tell-tale  of  insulficicnt  height 
or  undue  rigidity  was  a  breach  of  the  com- 
pany's duty  to  provide  safe  appliances  for 
its  employes;  that  the  risk  of  injury  from 
such  a  tell-tale  was  not  one  of  the  ordinary 
risks  of  his  employment  assumed  by  the 
brakeman  ;  and  no  evidence  showing  that 
the  brakeman  knew  the  condition  of  the 
tell-tale  in  question,  that  the  defendant 
company  was  liable  for  the  injury.   Darling 
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V.  New  York,  P.  (S-  B.  R.  Co.,  \7  R.  I.  708, 
24  Atl.  Kep.  462. 

In  the  use  of  appliances  or  instrumen- 
talities such  as  "  whipping  straps,"  or  ropes 
pendent  from  above,  as  cautionary  signals 
to  brakemen  when  the  train  is  approaching 
a  low  bridge  or  a  tunnel,  the  duty  and 
lial)ilitv  of  a  railroad  company  are  deter- 
mined by  utility  and  tiie  usage  and  custom 
of  well-regulated  roads  ;  and  their  use  by 
manv,  or  even  a  majority  of  roads,  does  not, 
per  si\  impute  negligence  on  account  of  the 
failure  to  use  them,  since  allowance  must  be 
made  for  a  dilTerence  of  judgment  as  to  such 
matters.  Louisville  iS-»  N.  K.  Co.  v.  //oil,  48 
^/w.  i5-»  £>{!f.  A".  Cos.  170,  91  A/a.  112,  8  So. 

AVA371. 

5J).  llliislratioiis. — A  brakeman  was 
killed  by  striking  an  overhead  bridge  while 
sitt'ng  on  the  top  of  an  unusually  iiigh  car. 
The  evidence  showed  that  the  car  was  three 
feet  higher  than  ordinary  box  cars,  which 
left  a  space  of  only  four  feet  and  seven 
inches  between  the  top  of  the  car  and  the 
bridge,  with  braces  extending  diagonally  to 
the  sides  of  the  bridge,  which  came  still 
closer  to  the  sides  of  the  car,  and  that  the 
brakeman  was  killed  while  sitting  at  one 
side  of  the  car.  //elil,  that  the  company 
was  b(jund  to  know  the  character  of  the 
bridge,  that  the  brakeman  would  be  re- 
quired to  be  on  top  of  the  train,  and  the 
huigiit  of  the  car;  and,  in  the  absence  of 
warning,  it  was  liable.  Clnu-laiul,  C,  C.  &* 
Si.  L.  yo.  Co.  V.   U'iilhr.  45  ///.  ^///.  642. 

In  such  case  the  comp;uiy  coidd  not  avoid 
liability  by  showing  that  it  received  the  car 
fn  in  another  conii)aiiy,  and  under  the  stat- 
ute was  1)1  mild  10  transi)ort  it.  The  law 
only  reiiuircs  connecting  freight  lines  to  re- 
reive  from  each  other  proper  freight,  and 
(lees  not  recjuire  one  company  to  receive 
friim  anothi  r  and  haul  over  its  road  a  car 
wliicli  mi-ht  l)e  dangerous.  C/e-'c/oiid,  C, 
C.  £-^  -SV.  /,.  A'.  c"<>.  V.  jr,!//c-r,4j  ///.  .ip/i.  642. 

A  r.iilroad  company  which  constructs  and 
maintains  a  bridge  over  its  track  so  low 
that  a  brakeman  caiuuit,  while  his  train  is 
l)assing  thereunder,  walk  or  stand  upon 
the  cars,  or  even  apply  the  brakes,  without 
injury,  is  guilty  of  negligence,  and  liable  to 
one  who,  having  no  ktiowledgc  of  the  peril, 
is  injured  while  in  the  discharge  of  his 
duty.  /.ouisT'illt:  X.  A.  &>  C.  A'.  Co.  v. 
U'rii^/it,  38  .liii.  i5~.  Kh^.  /v'.  Cas.  41,  1 15 
/«</.  378,  13  /fV.f/.  Kffi.  79S,  16  A'.  E.  Kep. 
145.  17  N.  E.  A'cp.  584. 


In  an  action  under  Mass.  St.  of  18S7  ch. 
270,  for  causing  the  death  of  a  brakeman, 
who  was  apparently  killed  by  his  head  com- 
ing in  contact  with  a  bridge  while  riding 
on  the  top  of  a  tall  refrigerator  car  attached 
to  a  freight  train,  the  declaration  alleged 
negligence  in  running  the  car  under  the 
bridge,  and  also  in  improperly  guarding  the 
approach  to  the  bridge.  At  the  trial  there 
was  evidence  that  the  speed  of  the  train 
was  about  twenty  miles  an  hour,  which  was 
unusual ;  and  that  the  tell-tale  guarding  the 
approach  to  the  bridge  was  out  of  order. 
The  jury  were  instructed  that,  in  order  to 
find  for  the  plaintiff,  they  must  be  satisfied 
that  the  defendant  was  negligent  in  not 
having  the  tell-tales,  and  that  their  absence 
was  the  cause  of  the  accident,  //eli/,  that 
the  defendant  had  no  ground  of  exception. 
Ma/tn-  v.  Boston  Qr^  A.  R.  Co.,  158  Mass. 
36,  32  A'.  E.  Rep.  950. 

Plflintiff  having  been  struck  and  injured 
by  the  roof  of  a  bridge  wiiile  acting  as 
brakeman  on  toji  of  tlic  defen  hint's  train, 
brought  his  action  for  damages.  There 
being  some  evidence  that  he  was  put  in 
such  i)osition  by  his  cmplover,  the  railroad 
company;  that  the  bridge  was  known  to 
the  defendant  to  be  too  low  to  permit  a 
person  to  starid  erect  with  safety  on  top  of 
a  passing  car;  and  that  plainiill  was  unin- 
formed and  unwarned  of  this  danger,  the 
circuit  judge  did  not  err  in  refusing  to  grant 
a  nonsuit  or  to  direct  a  verdict  for  defend- 
ant. Alice  V.  Soiitii  Caro/iita  R.  Co..  21  So. 
Car.  550,  53  Am.  Rep.  699,  n. — Distin- 
guishing Davis  V.  Columbia  &  G.  R.  Co., 
21  So.  Car.  93. 

(M).  Ciilv»'rts.*— A  railroad  company  is 
liable  in  an  action  on  behalf  of  its  fireman, 
killed  by  the  washing  out  of  a  culvert,  the 
culvert  being  in  an  improper  condition  re- 
SNlting  from  the  negligence  and  carelessness 
of  its  bridge  builder  and  road  master. 
Davis  V.  Centra/  \'t.  R.  Co.,  55  /  V.  84,  45 
Am.  Rep.  590. — Distinguisiikii  in  Miller 
V. Southern  Pac.Co,, 20 Oreg.  285.  Ouuri'.i) 
in  Calvo  V.  Charlotte,  C.  &  A.  K.  Co.,  28 
Am.  it  Eng.  R.  Cas.  327,  23  So.  Car.  526,  55 
Am.  Rep.  28. 

01.  Trestles. — A  brakeman  may  main- 

*  Injuries  to  cnipl'iyes  from  fiiilure  to  con- 
struct culvert.  When  question  of  ncfjligcnce  (or 
the  jury,  see  53  Am.  &  Eno.  R.  Cas.  106,  alutr. 

I,iat)ility  of  company  to  employes  for  injuries 
caused  by  washouts.  Proof  as  to  sutTicieiicy  of 
culverts,  see  44  Am.  &  Eng.  R.  Cas.  504,  ahstr. 
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f.iin  an  action  for  personal  injuries  occa- 
siiini.'d,  while  in  the  exercise  of  clue  care,  by 
ilu;  fall  of  a  trestle-work  supporting  a  por- 
tion of  a  spur  track,  wiiicli  was  intended 
for  use  for  an  indefinite  period  of  lime,  if 
ilu:  fall  is  caused  partly  by  tiie  defective 
c  instrnctioii  of  the  trestle-work  ami  paitly 
b  •  iie.;li^'.'nci:  of  the  fcllow-servanis  of  ihc 
painulT.  Eliiiir  \.  LocLw  15  ylin.  &^  ^-•".V- 
A'.  C',?v.  300,  135  M,is<;.  575.— I^isi  iN'ciUisH- 
!si;  Lf)ve.;rove  v.  London,  B.  &  S.  C.  K. 
Co.,  If)  C.  H.  X.  S.  669;  Kint;  v.  lios'.on  & 
VV.  ii.  Co.,  y  Cush.  (Mass.)  112  ;  Samnion  v. 
Vcw  York  Si  H.  R.  Co,,  62  N.  Y.  251 ;  Potts 
V.  Port  Carlisle  D.  &  R.  Co.,  2  L.  T.  283. 
yuorixG  Ladd  z'.  New  Bedford  R.  Co.,  119 
Mass.  412.  —  Followed  in  Morrisey  v. 
11  niches,  65  Vt.  553. 

In  conslructinir  a  railroad  a  trestle  was 
run  out  some  distance,  varyinfj;  from  twenty- 
one  to  twenty  four  feet  hii^h,  for  the  pur- 
pose of  dumping  dirt  from  small  cars. 
Plaintill  was  a  laborer  employed  in  con- 
structing the  trestle,  under  the  direction  of 
a  foreman,  and  while  assisting  in  placing  a 
bent  in  position,  the  whole  structure  fell 
and  plaintifT  was  injured.  After  pnwing 
fidly  the  manner  of  the  construction,  sev- 
eral civil  engineers  were  called  as  witnesses, 
who  testifiedthat  the  structure  was  unsafe. 
Held,  sufficient  to  show  that  due  care  had 
not  been  exercised  for  the  safety  of  the 
emphiyes.  Woods  v.  Lindvall,  48  Fed.  Rep. 
62,  4  U.  S.  App.  49,  I  C.  C.  A.  37  ;  nffirmiiig 
on  another  point  \-]  Fed.  Rep.  195. 

<J2.  Tiiiiiu'ls.— I'hiintilT,  in  an  action 
brought  for  injuiies  sustained  while  em- 
ployed by  defendant  as  a  brakeman,  testified 
that  as  his  train  was  approachim;  a  tunnel 
he  was  warned  by  the  "tell-tale"  and  sat 
down  on  the  top  of  a  box  car,  which  was 
eleven  feet  two  inches  high.  It  ap[)eared 
that  the  tunnel  was  twenty  feet  higli  at  its 
entrance,  but  had  a  brick  arch  fifteen  feet 
nine  inches  iiigh,  which  began  200  feet  in, 
where  plaintiff  claimed  he  was  struck  on 
the  head,  etc.  Held,  that  the  negliL;ence 
of  defendant  was  not  established,  it  being 
physically  impossible  for  plainlilT  to  receive 
a  blow  on  the  head  from  the  arch  in  the 
manner  detailed,  with  a  space  above  the  car 
of  four  feet  and  seven  inches.  Hunter  v. 
Neiu  York,  O.  &-  IT.  R.  Co.,  116  .V.  )'.  615, 
27  A'.  V.  S.  R.  729,  23  X.  E.  Rep.  9.— Ap- 
PLIF.D  IN  Gurley  v.  Missouri  Pac.  R.  Co., 
104  Mo.  211. 

Plaintiff,  a  brakeman,  was  on  top  of  a  car 


eleven  feet  and  two  inches  high,  and  he  ap- 
proached a  tunnel  which  was  twenty  feet 
liigh  at  the  entrance,  but  it  seemed  some 
two  hundretl  feet  in  that  the  arch  drop[)ed 
to  fifteen  feet  and  nine  inches.  Tlie  brake- 
man  was  picked  up  in  the  tunnel,  after  the 
train  had  passed,  seriously  injured.  Me  tes- 
tified that  on  ent(>ring  the  tunnel  he  arose 
to  go  to  another  brake  and  knew  nothing 
thereafter.  Held,  sufficient  to  support  a 
verdict  in  his  fa\or.  Hunter  v.  A'eij  ]'or/:, 
O.  ^-  U\  R.  Co..  32  A'.  J'.  S.  R.  713,  57 
//////  591,  10  A''.  1'.  Si/pp.  795;  ajjinned  in 
130  N.  Y.  669,  mem.,  29  A'.  E.  Rep.  1034,  41 
A'.  Y.  S.  R.  951. 

c.  Blocking  Frogs,  Guard  Rails,  and 
Switches.* 

(»;5.  Duty  to  block  IVoys,  gener- 
ally.— The  duty  of  keeping  the  fiogs  in 
its  yards  filled  or  blocked  is  one  that  a  rail- 
road company  cannot  delegate  to  any  of  its 
em|)loyes  so  as  to  relieve  itself  from  the 
obligation  imposed  by  the  statute,  under 
wl;ich  it  is  required  to  keep  its  yards  rea- 
sonably safe  in  this  respect,  which  duty  is 
of  such  a  character  that  the  person  or  per- 
sons to  whom  it  is  intrusted  stand  in  the 
place  of  the  railroad  company,  and  their 
neg-lect  is  its  neglect.  As/iman  v.  E/int  &^ 
J'.  M.  R.  Co..  53  Am.  Of'  Eng.  R.  Cas.  80,  90 
J/ic//.  567,  51  A'    //-'.  Rep.  645. 

It  is  the  fluty  of  a  railroad  company  not 
only  to  employ  men  to  perform  the  work 
of  blocking  its  frogs,  and  furnish  the  neces- 
sary material  for  that  pur|)ose,  but  it  must 
also  see  that  the  ine:i  so  employed  are  not 
negligent  in  performing  their  work.  As/i- 
Vhxn  V.  Flint  &^  P.  M.  R.  Co.,  53  Am.  &^ 
Ent;-.  R.  Cos.  80,  90  ,]/ie/'/.  567,  51  A'.  IF. 
Rep.  645. 

The  company  is  not  bound  to  block  its 
frogs,  particularly  if  it  docs  not  a[)pear  that 
in  so  doing  it  would  not  entail  greater  dan- 
gers than  it  wouhl  avert.  Mciiinnis  v.  Can- 
ada Southern  Bridge  Co.,  8  ,/;//.  iS^  f'^'ig-  A'. 
Cas.  135,  49  Mich.  466,  13  X.  Jl'.  Rep.  Si 9. 

Leaving  a  frog  in  its  track  unguarded  is 
not  such  negligence  on  the  part  of  a  rail- 
road company  as  will,  at  common  law,  ren- 


Statutory  liat)ility  of  railroad  comp.inies. 
Failure  to  Kuard  frops  and  tr.ick'!  Conlribulorv 
neirlijjpnce  of  employfi,  see  .|8  Am.  &  Eno.  R. 
C.\s.  391,  iibs/r. 

Defective  switches  and  unblocked  frogs;  in- 
juries to  employes  from,  see  note,  37  Am.  & 
E.NG.  R,  Cas.  347, 
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fler  it  absolutely  liable  for  injuries  resulting 
llierefroin,  regardless  of  tbe  contributory 
negligence  of  the  |)erson  injured.  Holiim 
V.  Chicago,  M.  S?'  SL  J'.  A'.  Co.,  So  Wis.  299, 
50  .\'.   //'.  Ac/>.  99- 

".  an  employe  of  a  railroad  corporation  is 
injured  by  having  his  foot  caught  in  a  frog 
ill  the  track  of  another  raih-oad  cori^cjratioii, 
while  engaged  in  delivering  a  car  to  the 
li'tcrupon  its  tracks  in  the  regular  course 
(if  business  between  the  two  corporations, 
it  is  a  question  f'Dr  the  jury,  in  an  action 
against  the  last-named  corporation  ftir  the 
iijury,  whether  the  defendant  was  negligent 
in  leaving  the  frog  unblocked,  there  being 
evidence  that  the  defendant  had  assumed 
the  duty  of  blocking  all  the  frogs,  and  keep- 
ing them  blocked,  for  tiie  safety  of  its  own 
en)i)loyes,  as  required  l)y  Mass.  St.  of  1SS6, 
cli.  120.  Turner  v.  Boston  &^ M.  R.  Co.,  158 
Mixss.  261,  33  X.  E.  Rep.  520. 

Decedent  was  employed  by  defendants 
as  a  switchman  in  the  station  yards.  In 
discli.irging  his  duties  his  foot  caught  in  a 
"frog,"  and  while  held  fast  he  was  run  over 
and  killed.  The  frog  had  been  "  blocked," 
init  the  blocking  had  w(<rn  down  to  some 
extent.  At  the  trial  of  an  action  by  the 
widow  and  child,  the  presiding  judge,  at 
the  close  of  plaintiffs'  case,  held  tliat  there 
w;is  no  evidence  to  go  to  the  jury.  Plain- 
I ill's' counsel  declined  to  take  a  nonsuit  or 
to  permit  leave  to  be  reserved  to  enter  a 
n  jusuit  in  term.  The  judge  then  told  the 
jury  to  bring  in  a  vt:rriict  for  defendants, 
and  allowed  no  addresses  by  counsel.  The 
jury  found  a  verdict  for  plaintilTs.  Upon  a 
inotiiju  in  term  to  set  aside  the  verdict — • 
//</./•  (i)  that  neither  the  trial  judge  nor 
ihe  court  could  enter  a  nonsuit  tigainst 
|)laintilfs' desire;  (2)  that  the  verdict  would 
Mot  necessarily  be  set  aside,  but  would  be 
allowed  to  stand  if  the  trial  judge  was 
phrnly  and  certainly  right  in  point  of  law; 
(31  that  in  the  absence  of  evidence  that  the 
system  of  blocking  was  defective  or  that  the 
hloci;i.)g  of  this  particular  frog  was  imper- 
fect, and  there  being  evidence  that  the 
company  employed  proper  and  competent 
workmen  to  keep  the  frogs  in  repair,  there 
was  no  case  for  the  jury;  (.j)  the  onus  of 
])roving  the  inrnmnetenry  of  the  workmen 
was  on  plaintiffs;  (0  it  was  for  plaintiffs  to 
prove  that  the  deceased  was  ignorant  of  the 
dangerous  character  of  the  frog  and  that 
defendants  were  <iware  of  it,  Kajoite  v. 
Canadian  I'ac.  K.  Co.,  5  Afatt.  365. 


<>4-.  Statutory  rcqiiircincuts as  to.— 

Whether  Mich.  Act  No.  174,  Laws  of  1SS3, 
p.  lyi  (3  How.  St.  §  3397").  requiring  rail- 
road  companies  so  to  adjust,  till,  or  block 
the  frogs,  switches,  and  guard  rails  on  their 
roads  as  to  prevent  the  feet  of  employes 
from  being  caught  therein,  applies  to  "split 
switches,"  so  called,  which  were  not  in  use 
at  the  timcoi  the  pasFage  of  said  'ACl,</ucrre. 
Grand  v.  Michigan  C.  K.  Co.,  48  Am.  &" 
Eng.  R.  Cas.  383,  83  Mich.  564,  47  N.  W. 
Rep.  837. 

The  failure  of  a  railroad  company  to 
comply  with  the  previsions  of  said  act  will 
render  it  liable  10  an  emjiloye  who  is  thereby 
injured,  in  a  case  where  the  law  api)lics,  if 
he  is  not  himself  guilty  of  negligence. 
Grand  v.  Michigan  C.  R.  Co.,  48  Am.  &» 
Eni^.  R.  Cas.  383,  83  Mic/i.  564,  47  N.  IJ\ 
Rep.  837. 

Said  act  was  passed  upon  the  urgent  de- 
mand of  the  people  that  such  ineasures 
be  taken  to  avoid  the  constantly  recurring 
danger  to  life  and  limb  from  open  frogs. 
Ashman  v.  Flint  &^  /'.  M.  A'.  Co.,  53  ^Im. 
(S>»  Eng.  R.  Cas.  80.  90  Mich.  567,  51  A'.  IV. 
Rep.  645. 

The  Ohio  Act  of  March  23,  18S8,  requires 
railroad  companies  in  the  state  "  to  adjust, 
fUl,  or  block  the  frogs,  switches,  and  guard 
rails  on  its  tracks"  for  the  purpose  of  pre- 
venting employes  from  being  caught  there- 
in. Ife/d,  that  the  word  "  employe,"  within 
the  meaning  of  the  statute,  in(iudes  all 
persons  who,  by  rightful  authority,  are  en- 
gaged in  wiilking  over  such  fiogs  or  guard 
rails,  whether  ])aid  by  the  company  owning 
the  track,  or  another;  which  includes  a 
person  employed  by  one  comptiny  to  take 
the  number  of  its  cars  and  inspect  their 
seals,  as  a  train  is  being  made  up  by  another 
com[)any.  Atlcyn  v.  Wabash  R.  Co.,  41  Red. 
Rep.  193,  23  Ohio  L.J.  151. 

A  failure  to  comply  with  the  above  stat- 
ute does  not  give  an  injured  employe  a 
right  of  action  against  the  company  because 
his  foot  is  caught  in  a  rail,  where  it  apj)ears 
that  the  accident  would  have  happened  if 
the  statute  had  been  complied  with.  At' 
kyn  V.  Wabash  R.  Co.,  41  Fed.  Rep.  193,  23 
Ohio  L.  J.  151. 

Wis.  Laws  of  1889,  ch.  123,  requiring 
every  railroad  company  to  erect  and  main- 
tain guards  or  blocks  at  every  frog,  and 
providing  that  the  company  shall  be  liable 
for  all  damages  sustained  by  reason  of  its 
failure  to  do  so,  whether  the  person  injured 
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be  an  agent  or  servant  of  the  company  or 
not,  and  notwitlistandinof  such  failure  may 
occur  tliroiit;h  the  iic}::;liLC<'nce  of  any  other 
aj^ent  or  servant  therc(jf,  does  not  take 
away  the  defense  of  contributory  nefi;lip;ence. 
Uolitm  V.   C/ihiV^'o,  M.  &^  St.  P.  A'.  Co..  So 

//'«.  299.  50  A'.   W.  Rff>.  99.— DlSI'INGUlSH- 

l.\(;  Onackenbush?'.  Wisconsin  &  M.  R.  Co., 
62  VV  IS.  411. 

Tlie  pkiintilT,  a  workman  employed  by 
till"  Grand  Trunk  U.  Co.,  was  injured  while 
in  the  discharge  of  his  duties  by  reason  of 
his  foot  havini;  been  caught  in  one  of  tiie 
fro<;s  of  the  rail.s,  which  was  not  packed  in 
the  manner  prescribed  by  44  Vict.  c.  22 
(O).  yA/(/,  that  the  Grand  Trunk  railway 
being  a  Dominion  railway,  and  within  sec- 
tion 92,  Xo.  10  ia)  of  the  B.  N.  A.,  was  not 
affected  by  the  statute  wiiich  professed  only 
to  apply  to  raihv.-iy  companies  in  respect  of 
whicli  the  provincial  legislature  had  author- 
ity to  enact  sucii  provisions,  and  therefore 
that  the  defendants  were  not  liable.  Mouk- 
home  V.   Grand   Trunk  R.  Co.,  S  Ont.  -.Ipp. 

A  servant  of  a  railway  company  is  a  "  per- 
son "  within  the  meaning  of  51  Vict.  c.  29, 
?  2S9  (D),  and  as  such  is  entitled  to  recover 
damages  if  injured  by  the  negligence  <vf  his 
employers  in  omitting  to  com()ly  with  the 
provisions  of  section  262,  by  packing  frogs 
as  therein  directed.  Le  Mixy  v.  Canadian 
I'ac.  A'.  Co.,  44  ^Ini.  &>>  L'n^"-.  A'.  Cas.  627,  17 
Ont.  App.  293;  ajfhim'ng  iS  OA  314.— Al'- 
PROViNt;  Hartv  v.  Central  N.  J.  R.  Co.,  43 
N.  Y.  46S;  O'Donnell  7/.  Providence  A  \V. 
R.  Co.,6H.  I.  216.  DisiiNGUi.^HiN'G  Ran- 
dall V.  Baltimore  iS:  O.  R.  Co.,  109  U.  S.  47S. 
Rkviicwinh;  McLauchlin  v.  Grand  Trunk 
R.  Co.,  12  Ont.  418;  r^isenberger  7'.  Grand 
Trunk  f-!.  Co.,  8  Out.  App.  482. 

<>5.  Failure  to  hhn'k,  wlioit  tloiMiu^d 
ii«'<;ii<;«*iu'«>.— A  railroad  company  is  guilty 
of  actionaljle  negligence  in  knowingly  per- 
mitting a  frog  required  by  the  statute  to  be 
filled  or  l)locked,  to  r.main  tmblocked  or 
unfilled,  or  in  permitting  ii  so  to  remain  for 
such  a  length  of  time  as  to  raise  a  legal 
presumption  of  knowledge  or  neglect  of 
duty  on  its  part;  and  in  either  case  the  com- 
pany is  liable  to  an  employe  who.  without 
fault  on  his  part,  catches  his  foot  in  an  open 
frog,  and  is  thereby  injured.  Aslunan  v. 
Flint  Sr'  P.  AF.  R.  Co..  53  Am.  &^  Ku^.  R, 
Cas.  80,  90  J//,-//.  567,  51  \.   ir.  R,f,.  645. 

00. and  wlit'n   iiot.— The  court 

cannot  say  that  a  railroad  comnany  is  guilty 


of  negligence  as  to  a  brakeman  employed 
in  its  switch  yard,  in  maintaining  unblocked 
standard  frogs  at  switch  intersections  in 
such  yard.  RicJnnond  i>»  D.  R.  Co.  v.  Rts- 
d.m,  \%Ain.  &>  En^.  R.  Cas.  244,  87  I'a.  335, 
12  .S\  E.  Rep.  786. 

In  an  action  by  a  brakeman  for  an  injury 
received  while  coupling  cars,  by  his  foot 
being  caught  in  a  dangerously  constructed 
frog  at  a  switch,  the  jury  found  specially 
that  the  switches  and  frogs  of  the  road  were 
in  the  same  condition  during  all  the  time 
plaintiff  was  in  the  emjiloy  of  defendant, 
and  that  they  were  of  the  same  kind  as  those 
used  on  the  principal  railroads  in  the  coun- 
try; that  plaintilT  had  full  o[)portunity  to 
acquire  a  knowledge  of  the  condition  of  all 
the  switches  and  frogs  on  the  road  ;  that  he 
did  not  use  any  care  to  ascertain  the  condi- 
tion of  the  frogs  and  switches  at  the  place 
where  the  injury  occurred  ;  that  while  walk- 
ing on  the  track  behind  a  moving  car  his 
foot  was  caught  in  one  of  the  frogs ;  that  the 
printed  rules  of  the  company  forbid  brake- 
men  to  go  between  the  cars  in  motion  to 
cou[)le  then),  and  forbid  coupling  by  hand 
in  all  cases  v.diere  a  stick  could  be  used ; 
that  in  cojisideration  of  employment  by  the 
defendant,  plaintid  agreed  to  obey  said 
rules;  that  under  the  circumstances,  plain- 
tilf  used  proper  care  to  avoid  injury  to  him- 
self. Held,  that  defendant  was  not  liable. 
LoLc  Shore  Q>'  M.  S.  R.  Co.  v.  MiCormick, 

5  Am.  Sr'  Eng.  K.  Cas.  474,  74  hid.  440. 

In  an  action  for  causing  the  death  of  a 
brakeman,  the  negligence  charged  against 
the  company  was  a  failm-e  to  block  a  frog, 
in  which  the  brakeman  caught  his  foot  and 
was  run  over  and  killed.  There  was  evi- 
dence that  some  of  the  frogs  on  the  road 
were  blocked,  but  none  at  the  place  where 
the  accident  occurred  ;  and  there  v^as  no 
evidence  that  the  blocking  of  frogs  was  a 
general  practice  on  railroads.  The  accident 
happened  in  the  daytime,  and  the  brake- 
man  knew  of  the  condition  of  the  frog. 
Held,  that  a  nonsuit  should  have  liecn 
granted.  Spencer  v.  Xeio  York  C.  &<>  II. 
R.  R.  Co.,  5i  N.  Y.  S.  R.  386,  67  Hnn  196, 
22  N.  Y.  S;pp.  100.— Rfa'ikwino  Appel  v. 
Buffalo,  N.  Y.  &  P.  R.  Co.,  in  N.  Y.  550, 
20  N.  Y.  S.  R.  90.     Haas  v.  Buflfalo,  N.  Y. 

6  P.  R.  Co.,  40  Hun  145, 

07.  lilnckin$<r$>:iisird  rails.— A  brake- 
man  was  killed  by  catching  his  foot  between 
a  guard  rail  and  the  main  track.  It  ap- 
peared that  the  guard  rail  was  the  T-rail, 
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which  answered  the  purpose  of  the  company 
equally  well,  ani  was  the  one  in  general 
use;  but  there  was  evidence  that  the  U-rail 
was  safer  for  employes.  llelU,  that  the 
company  was  not  guilty  of  such  negligence 
in  using  the  kind  of  rail  that  it  did,  as  to 
render  it  liable.  Smith  v.  ^V.  Louis,  K.  C. 
(S-  N.  K.  Co.,  69  A/o.  32. 

Where  plaintill's  arm  was  caught  and 
crushed  between  the  main  rail  and  the 
guiird  rail,  the  failure  of  tlie  company  to 
block  the  rails  should  not  be  submitted  to 
the  jury  as  a  ground  for  recovery,  since 
the  blocking  is  only  intended  to  prevent 
feet  from  being  caught.  J\itth-i{i^u'  v.  Alis- 
scuri  Pac.  R.  Co.,  no  Mo.  312,  19  5.  hV. 
R'-p.  38. 

A  switchman,  while  uncoupling  moving 
cars,  caught  his  foot  in  a  frog,  and  was  run 
over  and  killed.  The  evidence  showed  that 
some  <;uar(l  rails  on  the  road  were  blocked, 
and  some  not.  Held,  that  defendant  was  not 
liable  for  failure  to  block  the  frog;  that  the 
switchman  assumed  such  risks  of  the  em- 
ployment. McNeil  V.  Neio  York,  L.  E.  &> 
II'.  A'.  Co.,  54  iV.  i\  S.  A'.  201. 

(58.  lilofkiii;;'  switclu's.  —  In  an  ac- 
tion for  the  death  of  a  switchman,  the  neg- 
ligence charged  against  the  company  was  a 
failure  to  put  the  rails  further  apart,  ami  a 
failure  to  block  a  switch.  The  evidence 
showed  that  the  construction  was  reason- 
ably safe,  and  the  one  in  ordinary  use. 
Hi-/i/,  that  the  company  was  not  liable. 
Chicago,  D.  <S^  Q.  R.  Co.  v.  Smith,  18  ///. 
App.  119. 

d.  Side  Tracks ;  Switches. 

OfK  Side  tracks,  Konorally.*— As  to 

employes,  railroad  com[)anies  are  only  re- 
quired to  construct  and  keep  such  side 
tracks  as  are  in  general  use.  Atchison,  T. 
£-  J>.  F.  R.  Co.  V.  Ahdiirf,  47  ///.  .///.  200. 

If  a  railroad  so  negli;j;ently  constructs  its 
tracks  and  side  tracks  that  cars  occupying 
the  main  line  cannot  pass  cars  occupving 
the  adjacent  side  track  without  endanijering 
the  lives  of  the  employes  charged  with  the 
duty  of  moving  such  cars,  its  negligence  is 
actionable.  If  one  of  its  employes  is,  by 
reason  thereof,  killed  or  injured  while  in  the 
discharge  of  his  duty,  and  is  himself  wiih- 

*  Duty  nf  company  toward  its  employes  in  the 
rnnstriiction  of  side  tracks,  see  41  Am.  &  Eng. 
R.  Cas.  380,  ahslt. 


out  fault,  and  using  due  care,  such  company 
is  liable  to  respond  in  damages.  It  was  the 
duty  of  the  company  to  contemplate  that 
sooner  or  later  cars  might  have  to  pass  each 
other  at  each  and  every  point  on  the  two 
tracks.  It  is  no  defense  that  those  whose 
acts  brought  such  cars  into  such  dangerous 
proximity  were  co-employes  with  the  one 
injured,  rennsylvania  Co.  v.  McConiiaci:, 
53  Am.  &^  Eng.  R.  Cas.  107,  131  Jnd.  250,  30 
N.  E.  Rep.  27. 

.It  i-i  not  necessarily  the  legal  duty  of  a 
company  towards  an  engineer  to  provide 
side  tracks  with  stop  blocks,  and  its  omis- 
sion so  to  do  is  not  actionable  negligence. 
Hciuitt  V.  Flint  (S-  /'.  iM.  R.  Co.,  31  Am.  6- 
Eng.  R.  Cas.  249,  67  Mich.  61,  34  N.  IV.  Rep. 
659,  II  West.  Rep.  148. 

A  railroad  company  is  not  bound  to 
change  its  manner  of  using  its  side  tracks, 
or  to  adopt  the  most  approved  ways  or  ap- 
pliances in  business.  Heiuitt  v.  Flint  &*  P. 
M.  R.  Co.,  31  ylni.  &^  Eng.  R.  Cas.  249,  67 
Mich.  61,  II  West.  Rep.  148,  34  -^V.  W.  Rep. 
659. 

Employes  maybe  chargeable  with  knowl- 
edge that  side  tracks  are  not  always  per- 
fect ;  that  they  are  sometimes  constructed 
over  ditches  or  jjullies,  and  are  not  always 
ballasted  with  the  same  care  iliat  main 
tracks  usually  arc;  but  railroad  companies 
owe  it  to  their  employes  to  protect  them 
from  unnecessary  and  dangerous  pitfalls 
and  unusiuil  conditir)ns.  Ragon  v.  Toledo, 
A.  A.  &^  N.  M.  R.  Co.,  91  Jf/ich.  379,  51  JV. 
IV.  A'ep.  1004. 

70-  IJalla.stiiifT  side  traclis. — Where 
a  brakeman  sues  for  an  injury,  and  charges 
the  company  with  negligence  in  failing  to 
properly  grade  and  ballast  a  side  track,  so 
as  to  give  a  solid  surface  and  secure  foot- 
ing, he  is  presumed  to  be  aware  of  and  to 
take  the  risk  of'such  defects,  and  the  com- 
pany is  not  liable.  Patterson  v.  Chicago  &^ 
('  T.  R.  Co.,  53  Mich.  125,  18  A^  W.  Rep. 
584.— F(Ji.i,nwi\(;  Michigan  C.  R.  Co.  v. 
Austin,  40  Mich.  247. — OuoiF.n  in  Ragon 
7'.  Toledo,  A.  A.  iS:  N.  M.  R.  Co.,  97  Mich. 
265. 

Railroad  tracks  are  not  ballasted  for  the 
purpose  of  making  thetn  safe  for  the  em- 
ployes of  the  company  to  walk  thereon,  but 
to  make  them  firm  and  safe  for  the  passage 
of  trains;  and  the  failure  of  the  company  to 
ballast  a  side  track  used  for  stowing  cars 
and  making  up  trains  is  not  a  breach  of  any 
duty  it  owes  its  employes.     Finnell  v.  Dda- 


58 


EMPLOYES,  INJURIES  TO,  71,72. 


<«l 


li 


Ill' 

Hi 

i  ! 

tilird 

■!v,iiY,  /,.  &^  jr.  /:.  Co.,  129  jV.  )'.  669. 29  jV. 

K.  A\p.  S25,  3  Silv.  A/>p.  643,  42  X.  v.  S.  R. 
354;  ictursiii};  36  A'.   )'.  .s'.  A'.  1020. 
71.  S\vit«li«>s,  K«'ii<'rjill,v.*— 1'1'iiiitilT, 

a  sL'ctinii  man,  was  riiliiii,'  with  (jilicrs,  as  lie 
was  (iiiected  to  do,  on  a  uaiii.  aiui  fium  the 
niimher  011  the  car  he  was  ohh^'cd  to  stand 
on  the  lower  step,  and  wliile  there  vas 
struck  by  a  switch  sit^Mial,  whieli  was  so  con- 
structed as  to  rill)  ai>ainst  the  side  of  the 
cars.  There  was  evi(h;nce  tending  to  sliow 
tiiat  the  switch  was  constructed  nearer  llie 
tracic  than  usual.  Utld,  that  it  was  error 
to  direct  a  nonsuit.  Tiiere  was  suiricient 
evidence  of  nct^ligence  to  justify  a  suli- 
niission  to  tiie  jury.  Inr.s  v.  Nortlurn  Pac. 
J\.  Co.,  5  />a/:.  30S,  40  A'.  It'.  AV/.  590.— 
Ai'i'KOVKiJ  IN  Hoss  7/.  Northern  Pac.  R. 
Co.,  2  N.  Dak.  128. 

PlaintilT,  an  engineer,  was  injured  by  the 
deraihiient  of  his  tr.iin.  The  evidence 
sliowed  that  a  switch  was  defective  in  that 
tlie  spring  was  not  strong  enough  to  tiirow 
tile  point  of  tile  switcii  to  the  ni;  mi  rail,  and 
tiicre  hold  it  when  the  lever  was  irj  a  proper 
position  to  indicate  to  tiic  engineer  lliat  the 
rails  wx're  in  proper  position  for  the  cars  to 
|):iss.  //«■/(/,  that  the  defendant  was  not  en- 
litlcMl  to  an  instruction  that  if  other  em- 
ployes might  have  [ilaced  the  rails  in  proper 
position  by  the  use  of  a  maul  or  a.x,  the 
injiuy  resulted  from  the  negligence  of  a 
fellow-servant  and  not  from  a  defective 
switch.  7V.i(?,f  r,ri:  A'.  Co.  v.  Johnson.  42 
Am.  iS-»  Eitj;.  R.  Cus.  7,  76  7V.i-.  421,  136".  IV, 
Rc/k  4'';3. 

Wliere  the  evidence  showed  that  not- 
withstanding the  derailment,  the  locomotive 
and  train  could  have  been  stopped  before 
the  locomotive  turned  over  and  injured 
plaintilf,  liafi  the  aii-brakes  been  in  order, 
and  also  that  the  brakes  would  not  work 
because  they  were  defective,  an  instruction 
that  the  pI.iintilT  c(nild  not  recover  on  ac- 
count of  any  flefect  in  the  brakes  is  properly 
relused.  J'exas  Pac.  R.  Co.  v.  Jo/iiisoii,  42 
Am.  <3>»  Eiif;.  R.  Cas,  7,  76  'J'f.v.  421,  13  ,b'. 
/;•.  Re-/>.  463. 

A  brakemaii  stood  on  the  car  step  for  the 
purpose  of  throwing  open  a  switch,  while 
his  train  was  moving  eight  or  ten  miles  an 
hour,  and  was  struck  by  a  switcli  st;ind 
which  stood  only  nine  or  ten  inches  from 


*  Duty  of  company  to  its  servants  in  regard  to 
switches,  see  note,  15  Am.  &  Eng.  R.  Cas.  248; 
6  M  145. 


the  track.  A  rule  of  the  company  provid  ;d 
that  no  building  would  be  allowed  nearer 
than  si.x  feel  from  the  main  track,  and  five 
feet  from  a  side  track.  The  brakeman  knew 
of  this  rule,  but  did  not  know  of  the  ex- 
istence of  the  switch  stand.  J/,/i/,  that  the 
question  of  the  company's  negligence  was 
properly  'eft  to  the  jurv.  Pukock  v.  Union 
J'ac.  R.  Co.,  5  C/ii//  612,  I  /..  A'.  A.  131,  19 
J'tu:  Rr/>.  191.— Kkvii-wim;  Chicago  &  I. 
K.  Co.  V.  Kussell,  yi  111.  298. 

In  such  case  the  danger  of  the  switcli 
stand  was  not  one  of  the  ordinary  risks  in- 
cident to  the  employment,  and  was  not  as- 
sumed by  the  brakeman  in  entering  the 
company's  service.  Pidcock  v.  Union  J'ac. 
R.  Co.,  5  Uta/i  612,  1  L.  R.  A.  131,  ly  J'ac. 
J\ep.  191. 

72.  Illustrations.— A  ground  switch, 
of  a  form  in  common  use,  was  placed  in  a 
railroad  yard,  in  a  si)ace  six  feet  wide  be- 
tween two  tracks;  the  lock  of  the  switch 
was  in  the  middle  of  the  space,  and  the 
handle,  when  lying  flat,  extended  to  within 
a  foot  of  the  adjacent  rail,  and  could  be 
safely  and  elTectively  worked  by  standing  in 
the  middle  opjiosite  the  lock,  using  reason- 
able care.  The  brakeman  of  a  train  on  one 
of  the  tracks,  while  working  at  the  switch, 
standing  at  the  end  of  the  handle,  was 
struck  by  an  engine  on  the  other  track. 
JJclti,  that  there  was  no  such  proof  of  fault 
on  the  part  of  the  corporation,  in  the  con- 
struction and  arrangement  of  the  switch,  as 
would  support  an  action  against  it  for  the 
nijury.  iuindall  \.  Haltiinoic  &■'  O.  R.  Co., 
15  .////.  <S-^  AV/^'-.  R.  Cas.  243,  109  U.  S.  47S, 
3  Slip.  Ct.  Ri'p.  322. 

In  an  action  by  a  brakeman  for  personal 
injuries  received  by  him  in  consequen'-e  of 
his  clothes  getting  caught  on  a  switch 
handle  as  he  was  attenijiting  to  boarrl  his 
train  while  it  was  in  motion,  after  he  bad 
set  the  switch— //<7r/,  that  the  plaintilT  was 
not  entitled  to  recover,  where  the  only  negli- 
gence or  omission  charged  against  the  de- 
fendant was  that  the  sill  on  which  tiie  ma- 
chinery for  throwing  the  switch  rested,  ex- 
tended beyond  the  track  embankment,  and 
that  there  was  under  the  extension  no 
filling,  so  as  to  bring  the  embankment  up 
to  a  level  with  it,  and  where  the  evidence 
showed  that  the  plaintifi  was  familiar  with 
the  switch,  and  failed  to  show  tliat  the 
switch  had  caused  any  other  accident  during 
the  five  years  of  its  use,  or  that  there  was 
anything  in  the  nature  of  the  structure  cal- 
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culiited  to  entangle  the  apparel  of  a  person, 
or  that  a  switch  so  constructefi  was  dan.qcr- 
oiis.  liivins  V.  Gtori^iix  J'ar.  A'.  Co.,  96  .i/,i. 
- .-.  II  .So.  AV/.  68. — Kkvikwing  Schultz  t'. 
Li'.cat;.)  .S:  N.  W.  K.  Co.,  67  Wis.  61C. 

Altiiiiu^h  a  master  is  liable  in  some  cases 
for  an  injury  to  a  servant  rcsiiliiiii,'  from  an 
act  (iirccled  to  be  jjcrforrned  l)y  the  servant 
outside  tlie  scope  of  liis  Liiiployinent,  yet 
tlii;  rule  cannot  be  extended  so  as  to  make 
t!ie  ni.ister  an  insurer  that  the  appliances 
Willi  which  the  servant  performs  such  act 
are  absolutely  free  from  defect.  In  tiiis 
case  a  verdict  for  a  i'lrenian,  directed  l)y  an 
eni;iueer  to  tlirow  a  switcli,  the  lever  of 
wliich  flew  up  and  threw  him  on  the  track 
in  front  of  the  engine,  resulting  in  the  in- 
jury complained  of,  there  being  no  evidence 
of  any  particular  defect  in  the  switch — AM, 
not  to  l)e  warranted  by  the  evidence.  Mary 
Lfc  C.  &"  R.  Co.  V.  Chamblhs.  53  Am.  &> 
J-Jit;.  R.  Ctis.  254,  ci7  .fl/ii.  171,  II  So.  Rf/>. 
S97.— Kkvikwing  I'ittsburgh,  C.  &  St.  L. 
R.  Co.  7'.  Adams,  105  Ind.  151. 

7JJ.  Tar^ot  .»<«  itflios. — An  ordinary 
switcli  wliich  is  adecpiate  and  stifllcient, 
so  far  as  the  adjustnient  of  tracks  is  con- 
cerned, is  all  that  a  company  is  under  obli- 
gations to  furnish,  as  regards  the  safely  of 
iis  employes.  It  is  not  obliged  "o  provide 
target  switches.  Sa/h-rs  v.  Delaware  (S-^  //. 
Canal  Co.,  3  ////;/  (A'.  1'.)  338,  5  '/'.  <S-»  C. 
559.— Rkvikwino  Piper  7>.  New  York  C.  & 
H.  R.  R.Co.,  I  T.  &  C.  290. 

74.  Switflu'.s  whiioiit  lir.»lits.— The 
failure  to  |irovide  switches  wiih  lights  on 
them  is  not  negligence  on  the  |)art  of  the 
company  as  between  it  and  its  emi)loyes, 
unless  it  apfiears  that  it  is  the  common 
and  uniform  practice  to  provide  them,  so 
that  switchmen  might  e.xpect  them.  Grant 
W.rnioii  /\n:.  R.  Co.,  45  /•<•</.  Rt/>.  673. 

The  closing  of  a  switch  and  removal  of 
the  lights  therefrom,  with  notice  10  engin- 
eers that  the  switch  is  abandoned,  and  its 
reopening  thereafter  without  notice  to  the 
engineers,  and  its  u.sc  without  lights,  by 
reason  of  which  an  employe  is  injured, 
make  a  clear  case  of  negligence  ag;iinst  the 
company.  Tim'n  v.  Mh/n[i^an  C.  R.  Co.,  84 
J//,//.  214.  47  vY.  Jy.  Rep.  665. 

In  such  a  case,  the  resumption  of  the  use 
of  the  switch  without  lights  is  as  miicii 
the  proximate  cause  of  the  injury  as  are  the 
unlocking  and  turning  of  the  switch  rails; 
and  if  tliey  were  concurrent  causes  the  de- 
fendant is  liable,  notwithstanding  the  open- 


ing or  unlocking  of  the  switch  may  have 
been  caused  by  the  intermeddling  of  a 
stranger,  or  by  the  negligence  (jf  ftUow-scr- 
vants  of  the  jjlaintiff.  VVrtv/  v.  Alic/i/^an 
C.  R.  Co.,  84  Mic/t.  214,  47  A',    ir.  Kep.  Qib't,, 

It  was  conteiidetl  by  the  company  tiiat 
the  negligence,  if  an\ ,  in  not  restoring  the 
lights  was  that  of  the  section  mastci-.  a  fel- 
low-servant of  the  engineer,  which  fact 
barred  a  recovery,  llild.  that  as  the  re- 
opening of  the  switch  and  its  use  were  i)y 
direction  of  the  division  superintendent  of 
the  company,  acting  as  its  agent,  it  became 
its  duty  cither  to  notif\  the  engineer  of  such 
reoi)ening  or  to  restore  the  lights,  if  not  to 
do  both,  and  a  failure  so  to  do  would  be  its 
negligence,  and  not  tiiat  of  the  section 
master.  Town  v.  Mn/i/i^an  C.  R.  Co.,  84 
i]//iV/.  214,  47  A'.   IV.  Rep.  665. 

ir>.  Switi'lio.s  <Ii,spla('<><l  or  iiiis- 
l»lav(Ml.— .V  displaced  switch  threw  a  train 
from  the  track  at  night  and  killed  the 
engineer.  Some  time  before  the  accident 
the  engineer  had  requested  the  company  to 
take  out  a  patent  switch  and  put  in  a  com- 
mon one,  as  he  thought  it  was  safer,  which 
the  company  did  before  the  accident.  Held, 
that  the  company  could  not  be  charged 
with  negligence  in  making  the  change. 
Piper  V.  New  York-  C.  &^  H.  R.  R.  Co.,  i  T. 
&'  C.  {A'.  ]'.)  290;  affirvifii  in  56  A'.  J'.  630, 
inein. — Ot'oiKK  IN  Coppins  v.  New  York 
C.  &  uTr.  R.  Co., 43  Hun  26;*6  N.  Y.  S.  R. 
572.  Rkvikwkd  in  Suiters  t/.  Delaware  & 
H.  Conal  Co..  3  Hun  338,  5  T.  &  C.  559. 

On  the  night  of  the  accident  it  was  shown 
that  the  switch  had  been  pro()erly  set,  and 
one  or  two  trains  had  passed  without 
trouble  within  an  hour  before  the  accident. 
After  the  ticcident  an  examination  showed 
that  the  upright  bar  or  lever  was  in  proper 
place  and  locked;  l)Ut  the  key  and  bolt,  by 
which  the  lower  enrl  was  attachrrl  to  the 
horizontal  bar,  for  moving  the  rails,  were 
out  of  place  and  lying  on  the  ground.  It 
was  not  shown  liow  this  occurred,  but  it 
was  shown  that  noemplove  of  the  company 
interfered  with  it.  IJelil,  that  the  company 
was  not  liable.  Piper  v.  New  York  C.  &^ 
H.  R.  R.  Co.,  I  /".  &•  C.  (N.  Y.)  290; 
ajjlrmcd  in  56  N.   1 '.  630,  mem. 

In  such  case  it  was  charged  that  the  com- 
pany was  negligent  in  not  keeping  a  switch- 
man at  the  place;  but  it  appeared  that  if  a 
switchman  had  been  there  in  the  usual  dis- 
charge of  his  duties,  he  would  have  set  the 
switch  just  as  it  was  and  gone  away  until 
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such  time  as  a  cliange  was  rci|uirc(l ;  and 
it  furtiier  appeared  tiiat  there  was  but  a 
siiif^lc  track  at  tlie  pl.icc,  wiiii  a  switcli  only 
used  for  passinjj  trains,  and  that  a  switch- 
man was  nut  necessary,  as  it  was  the  duty 
of  the  cf.^iiiL'cr  in  runiiin},'  his  train  <jn 
the  switch  track  to  see  that  the  switcii  was 
properly  adjusted.  J/f/i/,  tiiat  tiie  failure 
to  [)rovide  a  swi'chinan  was  not  ne};li};ence, 
/'//<•/•  V.  AVrt'  iWA-  C.  ^^  //.  A'.  A'.  Co.,  i 
T.  (>  C.  {N.  V.)  2</J  .  ajjlnncd  in  56  N.  V. 
630,  mem. 

In  an  action  for  injury  to  an  employe  re- 
sultiii}^  from  a  misphiced  switch,  the  judf,'e 
did  not  err  in  char;4iii)^  the  jury  that  the 
railro.id  company  w.is  j^uiky  of  nc^liycnce 
if  it  failed  to  supply  and  maintain  safe  and 
suitahlc  machinery  and  appliances;  f(;r 
keL|)in;;  a  switch  properly  connected  is 
"  maintainiiijj  the  track  as  a  proper  appli- 
ance." Coleman  v.  WHmiiii^ton,  C.  iI>-»  .1. 
A'.  Co.,  25  .S',>.  Car.  446. 

7(J.  Sxvitiili  .yards.— In  an  action  for 
the  killiiif^  of  plaintilt's  intestate  while  in 
till!  discharj^e  of  his  duties  as  hrakeman,  it 
appeared  that  the  accident  occurred  at  dc- 
fen  lant's  switch  yard  ;  that  the  cross-ties  in 
the  yard  lay  exposed  above  the  },'roun(l,  the 
spaces  between  them  beinjr  untilled  ;  that  at 
the  place  of  injury  the  track  was  rouj^her 
and  more  danirerous  th.m  elsewhere  in  the 
yard  ;  that  if  the  space  between  the  ties  had 
been  filled,  the  danj^er  of  makinij;  couplings 
would  have  been  reduced  ;  and  th.it  in  some 
other  similar  yar<ls  on  defendant's  road 
such  spaces  were  tilled,  /ir/if,  that  there 
was  eviilcnce  that  defendant  was  ncujli^cnt 
in  thus  maintainins,'  its  switch  yard.  .SV. 
/.ou/s,  I.  Af.  &^  .s:  A'.  Co.  V.  Ro/'/iiiis,  57  Ar/:. 
377.  21  .v.   ]l'.  h\-/>.  886. 

Kvidence  that  deceased  went  upon  the 
'.rack  where  the  ties  were  less  exposed,  and 
p.issed  safely  alori'T  until  he  reached  the 
place  of  their  },'reatest  exposure  and  there 
iell,  was  sulhcient,  in  the  ab.scnce  of  any 
other  apparent  cause,  to  warrant  the  jurv  in 
fmdiii},'  that  the  condition  of  the  track 
caused  him  to  fall.  .S7.  Louis.  I.  M.  Z-^  S. 
R.  Co.  V.  Robbins,  57  Ark.  377,  21  6".  W. 
Rr/>.  886. 

The  fact  that  the  deceased  knew  that  the 
cross-ties  in  the  switch  yard  were  cxi^osed, 
and  consequently  were  danirerous,  will  not 
make  him  chargeable  with  notice  of  the 
extra  hazard  to  which  he  was  exposed  at 
the  place  where  he  fell.    67.  Louis,  I.  J/.  &- 


S.  R.  Co.  V.  Robbins.  57  Ark.  ^.JJ,  21  S.  W. 
Rep.  886. 

e.  Fences. 

77.  I>iity  to  I'ciH'e,  proiiornlly.*— A 

railway  company  does  not  owe  to  its  cm- 
pl<jyes  the  duty  of  fencing  its  right  of  way, 
nor  of  constructing  its  road  with  any  other 
grades  or  curves  than  it  sees  fit;  and  when 
one  enters  its  employment,  he  assumes 
whatever  risks  there  may  be  in  conse- 
quence of  the  road  not  being  fenced,  or  of 
its  peculiar  construction  as  to  grades  and 
curves.  J'atton  v.  Central  Iowa  R.  Co.,  73 
Iowa  306,  35  A'.  //'.  Rip.  149.— Fol. LOWING 
Sweeney  r'.  Central  I'ac.  R.  Co.,  57  Cal.  15  ; 
Fleming?'.  St.  Paul  iS:  D.  R.  Co.,  27  Minn, 
in,  6  N.  W.  Rep.  448.  Ri'.viK.wiNG  Wells 
7'.  Hurlington,  C.  R.  &  N.  R.  Co.,  56  Iowa 

5-4. 

Where  ii  railroarl  runs  through  a  pasture, 
and  the  right  <jf  way  is  not  fenced,  cattle 
may  be  expecterl  anywhere,  and  the  com- 
pany cannot  be  charged  with  negligence  in 
failing  to  inform  a  new  employe  that  cattle 
had  frecjuenily  been  encijuntered  at  a  i)ar- 
ticular  jilacc  in  the  i)astiirc,  and  might  be 
expected  there,  ration  v.  Central  Iowa  K. 
Co.,  73  Rnva  306,  35  N.  IF.  Rep.  149. 

The  protection  of  Wis.  Act  of  1881,  ch. 
193,  making  railroad  companies  liable  for 
injuries  to  domestic  animals  "or  persons" 
on  the  track,  by  reason  of  a  failure  to  fence, 
extends  to  employes  of  the  comi)any. 
(Judikenbus/i  v.  U'isronsin  &^  M.  R.  Co.,  62 
Wis.  411,  22  A'.   U'.  Rep.  519. 

7S.  Duly  to  fViH't'  i»littiorins  near 
tra<'k.  — Plaintill  had  been  working  on  the 
river  end  of  a  pier  on  which  a  railr(jad  com- 
pany had  laid  tracks  and  erected  two  plat- 
forms somewhat  higher  than  the  tracks  for 
the  purpose  of  lo'ding  freight.  Leaving 
his  work  after  dark,  i)lainiilT  was  passing  up 
one  of  the  [)latforms,  which  was  not  lightefl, 
and  coming  upon  some  obstruction,  he 
turned  toward  the  edge  of  the  platform, 
thinking,  as  he  said,  he  would  find  it  by 
touching  cars  that  he  supposed  to  be  there  ; 
there  were  no  cars,  and  he  f('ll  ofT  the  jjlat- 
form  and  was  injured.  Held,  that  the  com- 
pany was  not  negligent,  so  as  to  make  it 
liablo  for  the  injury,  by  reason   of  having 


*  Liability  for  injury  to  employes  owing  to 
failure  to  fence,  sec  note,  42  Am.  &  Eng.  R. 
Cas.  5S3. 
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failed  to  fence  the  platform,  or  by  reason  of 
not  having  it  lighted.  Harden  v.  Ntio  York 
C.  &-  II.  A',  /v".  Co.,  \1  J.Sf  S.  (/V,  }'.)  503. 
71».  I'aii.ii'O  to  leiic'o  raiiNiiiK:  «oI- 
lisioiiH  with  cattle.— Under  the  N.  Y. 
General  Railroad  Act  of  1850,  requiring 
railroad  corporations  to  huild  and  keep  in 
repair  fences  on  the  sides  of  their  roads, 
and  providing  that  they  "  shall  be  liable  for 
damages  which  shall  be  done  ♦  *  ♦  to  any 
cattle,  horses,  sheep,  or  hogs  thereon,"  an 
absolute  duty  is  imposed  upon  said  corpora- 
tions to  fence  their  tracks,  not  simply  to 
protect  the  lives  of  animals,  but  also  to  pro- 
tect persons  upon  their  trains ;  and  for  viola- 
tion of  said  statutory  duty,  causing  injury, 
such  a  corporation  is  liable.  Douuej^an  v. 
Erhardt,  42  Am.  <S-  Eng.  R.  Cas.  580,  119 
iV.  Y.  468,  23  A^.  E.  Kep.  105 1,  29  N.  Y.  S. 
A'.  589,  7  L.  K.  A.  527 ;  reversing  16  N.  V. 

s.  a:  579.  23  /•  ^  ^'-  502. 3  ^-  y-  ^»PP' 
820.— Disapproving  Langlois  v.  Buflalo  & 
R.  R.  Co..  19  Barb.  (N.  Y.)  364. 

In  an  action  for  mjuries  received  by  a 
brakeman,  it  appeared  that  the  injuries 
were  caused  by  a  collision  in  the  night-time 
between  the  train  upon  which  plaintifi  was 
an  employ^  and  a  horse  which  plaintiff 
claimed  came  upon  the  track  through  de- 
fendant's negligence  in  permitting  the  fence 
along  its  road  to  get  out  of  repair.  The 
case  was  submitted  to  the  jury,  with  in- 
structions that  if  the  horse  came  upon  the 
track  through  a  fence  which  defendant  was 
bound  to  maintain  and  keep  in  repair,  and 
which  was  negligently  permitted  to  be  out 
of  repair,  plaintifl  could  recover.  Held,  no 
error.  Donnegan  v.  Erhardt,  42  Am.  &* 
Eng.  R.  Cas.  580,  119  iV.  F.  468,  23  N.  E. 
Rep.  1051,  29  N.  Y.  S.  R.  589,  7  L.  R.  A. 
527;  reversing  16  A^.  Y.  S.  R.  579,  23/.  &* 
S.  502,  3  A'.  Y.  Supp.  820. 

//  seems  that,  independent  of  the  statute, 
a  jury  may  find  that  it  is  the  duty  of  a  rail- 
road company  to  fence  its  track  to  guard 
against  such  dangers.  Donnegan  v.  Er- 
hardt, dfi  Am.  &*  Eng.  R.  Cas.  580,  119  A^. 
Y.  468,  23  A^.  E.  Rep.  1051,  29  A'.  Y.  S.  R. 
589,  7  L.  R.  A.  527  ;  reversing  16  A'^.  Y.  S. 
J^-  579.  23  y.  <&*  S.  502,  3  N.  V.  Supp. 
820. 

An  employe  of  a  railway  company,  in- 
jured while  riding  on  a  hand-car,  owing  to 
a  collision  of  such  car  with  a  pig  escaping 
from  an  adjoining  field  through  the  neglect 
of  the  company  to  maintain  a  sufficient 
fence,  cannot  recover  against  the  owner  of 


such  pig.  Child  \.  Hcarn,L.  R.  9  Ex,  176, 
43  L.  J.  Ex.  100,  23  W.  R.  864. 

/.  Obstructions  upon  or  near  Track. 

80.  Stiitviiu'iit  of  the  rule— It  is  a 

duty  which  railroad  companies  owe  to  their 
en  ployes  to  keep  their  tracks  free  fnjm  ob- 
structions, such  as  would  endanger  the  lives 
of  the  latter.  Wilson  v.  Denver,  S.  1\  &.>  /'. 
R.  Co.,  15  Am.  &•  Eng,  R.  Cas.  192,  7  Colo. 
loi,  2  Pac.  Rep.  i.— (JUOTINU  Toledo,  P.  & 
W.  R.  Co.  V.  Conroy,  68  111.  567. 

But  this  duty  has  its  limitations.  A  com- 
pany is  required  to  use  ordinary  care  to 
protect  its  employes  in  this  respect,  and 
this  ordinary  care  must  be  measured  by  the 
danger  of  the  service  and  proportioned  to 
it,  which  imposes  a  high  degree  of  diligence 
in  keeping  tlie  road  and  all  of  its  appliances 
clear  and  in  proper  repair;  but  the  company 
neither  warrants  nor  insures  against  defects. 
Wilson  V.  Denver,  S.  P.  &-  P.  R.  Co.,  15 
Am.  &*  Eng.  R.  Cas.  192,  7  Colo.  loi,  3  Pac: 
Rep.  I. 

The  mere  fact  that  an  injury  occurs  to  an 
employe,  by  reason  of  an  obstruction  on  the 
track,  does  not  make  the  company  prima 
facie  liable ;  but  where  the  complaint 
charges  that  the  obstruction  was  upon  i-e 
track  by  reason  of  the  negligence  of  l:ic 
company,  and  that  the  injured  employe  was 
in  the  discharge  of  his  duty,  and  exercis- 
ing care  and  skill  at  the  time  of  the  injury, 
a.  prima  facie  CASC  is  made  out.  Wilson  v. 
Denver,  S.  P.  &>  P.  R.  Co.,  1 5  Am.  &•  Eng. 
R.  Cas.  192,  7  Colo.  1 01,  2  Pac.  Rep.  1. 

81.  Obstructions  on  the  track, 
{fcncrally. — In  an  action  for  the  death  of 
an  engineer,  caused  by  his  train  being 
thrown  from  the  track  by  a  rock  and  dirt 
on  the  track,  an  instruction  at  the  request 
of  plaintifl  to  the  effect  that  it  was  the  duty 
of  the  company  to  keep  its  roadway  in  a 
reasonably  safe  condition ;  that  if  the  en- 
gineer was  killed  without  fault  on  his  part, 
by  the  defective  condition  of  defendant's 
roadbed,  and  such  defects  were  known,  or 
by  the  exercise  of  reasonable  care  or  dili- 
gence on  the  part  of  the  company  could 
have  been  known,  to  the  company,  then  the 
jury  should  find  for  the  plaintifl,  is  not 
erroneous  as  making  the  company  an  in- 
surer of  the  lives  of  its  employes.  Lillle 
Rock  &*  Et.  S.  R.    Co.v.   Voss,  (Ark.)  18  S. 

W.  Rep.  172.— Following  Little  Rock  & 
Ft.  S.  R.  Co.  V.  Duftey,  35  Ark.  607. 
Employes  left  a  "push"  car   i^ear    the 
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main  track,  unliicki:<l  and  uiiscciirtMl  in  any 
way  U)  iircvcnt  its  l»i;in^;  run  onto  the  main 
trai  k.  It  was  run  (nilo  the  trai  k,  l)y  whom 
it  (lid  m.l  aii|ii'ar,  and  an  miployi-  was  in- 
jmcd.  //</(/.  ill, ii  liic  lial)iliiy  of  tlic  com- 
\)Auy  dt'iii  iKlcd  upon  whcilier  Icaviiij;  tiii; 
car  as  it  was  was  in  ilSL-l(  an  act  of  n('.t,di- 
^ji-ncc ;  and  it  was  not  an  a<  t  of  nfj^iij^tMicc 
unless  the  company  was  hound  Ui  appre- 
hend that  it  mit;ht  he  jilaced  upon  the  track, 
and  iiii^jlit  cause  an  I'ljiiry,  which  must  he 
dilcrmiued  hy  tiie  jnrx'.  U.vrh  v.  l'in\in 
J'iir.  A'.  Co..  4  McCraty  (('.  S.)  454,  13  /V,/. 

82.    AsIm's,    Ut,    riihbisli,  siiom'.— 

It  is  the  duty  of  a  railroari  ((impany  to  its 
cmi)lo\es  to  kee|)  its  irai  k  free  from  ob- 
structions, such  as  ice,  snow,  and  rubbish, 
which  endanj^'er  tlie  safety  of  tiiosc?  operat- 
ing; the  road.  McChiniiy  \/.  C///i)i:;i>,  M.  &^ 
St.  /'.  A'.  Co.,  48  //w.  &^  Eiif^.  R.  Cas.  132, 
80  Wis.  277,  49  A'.  //'.  /w/.  963. 

An  action  may  he  maintained  afjainst  a 
railroad  corporation  by  a  brakemaii  who 
was  injured  by  reason  of  the  ne}4lij4ence  of 
the  corporation  in  permitting  its  road  to  be- 
come blocked  with  snow  ami  ice,  and  a  car 
to  be  out  of  repair;  the  pialntiti  belli};  in 
no  fault.  Fi/ii/il  \'.  Xnrt/irrn  A'.  Co.,  42  A'. 
//.  225.— RiiviKWKO  IN  Gibson  7/.  I'aclhc  R. 
Co.,  46  Mo.  163. 

l^iaintifT,  who  was  cngaj,'ed  in  making  np 
trains  in  a  yard,  fell  (jvera  pile  of  ashes  on  the 
track  at  night,  while  making  a  coupling,  and 
was  injured.  There  was  evidence  that  It 
was  the  duty  of  a  section  foreman  to  keep 
the  tracks  clear,  and  that  it  was  not  usual 
to  dump  ashes  in  the  yard.  //(•/(/,  sufficient 
evidence  of  negligence  to  justify  a  verdict 
for  ])laintltT.  Soiit/ierliimix.  Northern  Pac. 
A'.  Co.,  43  Fed.  Rep.  bi,(i. — NoT  Following 
Filbert  v.  Delaware  &  H.  Canal  Co.,  121  N. 
Y.  207,  23  N.  E.  Rep.  1104. 

While  plaintifT  was  attempting  to  make  a 
coupling  lie  stumbled  over  a  [)ilc  <'f  cinders 
on  the  track,  and  in  trying  to  avoid  fall- 
ing his  fingers  were  crushed  between  the 
bumpers.  There  was  no  proof  that  the 
company  had  notice  that  the  cinders  were 
on  the  track,  or  as  to  how  long  they  had 
been  there.  HeU .  not  sufficient  proof  of 
negligence  to  make  the  company  liable. 
iVelch  V.  Neiu  York  C.  &^  //.  A'.  A'.  Co.,  43 

X.  V.  s.  A".  958, 63  huH  625, 17  yv.  y.  Supp. 

342. 

The  defendant's  yard  master,  having  been 
Injured  by  the  derailment  of  an  empty  box 


car  upon  which  he  was  riding  in  the  yard, 
the  testimony  of  witnesses  who  examined 
the  track  soon  after  the  accident,  that  at  the 
p(;int  where  the  car  left  the  rail  there  was 
considerable  ice,  snow,  and  chalT.  which 
came  up  to  and  between  the  flanges  of  the 
r.dl,  and  pretty  close  to  the  top  of  the  rail 
— Iiilii,  to  warrant  a  verdict  to  the  elTect 
that  the  injury  was  caused  by  defendant's 
negligence  in  that  r«spect.  McClarnry  v. 
Chictff^o,  J/.  I'^.s'/.  /'.  A'.  t'tJ.,48  Am.Sr'  t.iij^'. 
A'.  CiU.  132,  .So  Wis.  277,49  A'.  W.  A'</.  963. 

It  being  alleged  that  the  company  was 
negligent  in  allowing  the  spaces  between 
tin;  tracks  in  the  yard  to  become  (Hied  with 
snow  and  rubbish,  but  it  not  ajipcaritig  that 
tliL'  snow  pilc'i  betw<'en  the  tracks  contrib- 
uted in  aiiv  way  to  the  accident,  it  was  error 
to  refuse  to  instruct  the  jury  that  they  could 
not  find  the  defendant  liable  by  reason  of 
such  piles.  McC/^iniiy  v.  C/iAnxo.  A/.  <^ 
.SV.  /'.  A'.  Co.,  48  y/w.  lI-j  A«(.'.  A'.  C(ts.  1 32, 80 
Wis.  277,  49  A'.   W.  Rep.  963. 

8.'t.  <>listriM-lM>iis  lu'itr  tlio  track, 
fjciM'rally.*  — It  is  the  duty  of  the  railway 
company  to  its  employes  to  exercise  reason- 
able care  to  keep  its  track  clear  of  obstruc- 
tions, and  to  discover  and  within  reasonable 
time  remove  them  when  dangerous  to  em- 
ployes, however  they  may  have  come  there, 
whether  by  the  act  of  a  servant  or  a  stran- 
ger. Te.viis  i5~»  /'.  A'.  Co.  v.  J/o/iii,  i  Tex, 
Civ.  A  pp.  36,  21  .S".   W.  Rep.  942. 

If,  in  coMsetpience  of  us  neglect  of  that 
duty,  an  employe  is  injured,  the  company 
must  bo  liable  for  the  injury.  Jiessex  v. 
Cliicaj!;o  &->  X.  W.  R.  Co.,  45  Wis.  477,  18 
.,•//;/.  /\y.  Rep.  58.  —  Foi.l.owiNO  Wedgwoo<' 
71.  Chicago  A  N.  W.  R.  Co..  41  Wis.  478,  4 
Wis.  44.  QdoilNG  Smith  t.  Chicago,  N. 
iK:  St.  I'.  R.  Co.,  42  Wis.  520. — Apim.ikd  in 
Siackm.in  i'.  Chicago  tS:  N.  W.  R.  Co.,  So 
Wis.  428.  Foi.LOWF.n  in  Hulehan  7/.  Green 
Hay,  W.  &  St.  \\  R.  Co.,  12  Am.  A  Eng.  R. 
Cas.  20S,  5S  Wis.  319. 

A  fireman  or  brakeman  on  a  railroad  has 
the  right  to  n-Iy  ujjon  the  company's  furnish- 
ing him  wiih  a  safe  and  unobstructed  track, 
and  Injury  resulting  to  him  from  its  failure  to 
do  so  is  not  one  of  the  perils  of  the  service 
assumed  by  him.  Henry  v.  Wahash  West- 
ern A'.  Co.,  109  A/o.  488,  19  .S'.   IV.  Rep.  239. 

•  Injury  to  employ^  by  obstruction  near  track, 
see  note,  22  Am.  &  Eng.  R.  Cas.  545. 

Liability  of  company  for  Injuries  to  train  op- 
erators by  coming  in  contact  with  objects  near 
the  track,  see  note,  48  Am.  &  Eng.  R.  Gas.  168. 
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fohnstoH  V.  Oiixon  S.  /,.  &-  U.  A'.  K.  Co.,  23 

C//-.  94.  3>  /'"'•  ■/»''■/•  2«3- 

The  ciiielcssncss  of  a  section  foreman 
and  liis  knowlc(l}j;o  of  an  (jbstruclion  in  tlic 
p.itli  of  a  switclinian  arc  imputable  to  the 
company.  Jliili  v.  Missouri  J'ac.  A'.  Co.,  S 
y/w.  &-  Kiii^.  R.  Cas.  106,  74  .Mo.  298.— Dis- 
riNC.UlsilKU  IN  Corbctl  z*.  St.  Louis,  I.  M. 
.'.'  S.  U.  Co.,  26  Mo.  A  pp.  fJ2i. 

A  movable  object  temporarily  placed  in 
(l,iii;;croiis  proximity  to  the  raiiio;id  track 
is  not  a  defect  in  tiic  condition  of  such 
track  within  tiie  meaning;  of  the  Employers' 
Liability  Act.  Kansas  City,  M.  il^  li.  R. 
Co.  V.  liurton,  53  Ant.  &*  A'//;,'-.  A'.  Cas.  115, 
97  .l!a.  240,  12  So.  Rep,  88.— DlsAl'l'UoviNO 
lli},'lilai;d  Ave.  it   11.  H.  Co.  v.  Wallers,  91 

Ala.  435- 

Where  a  railroad  company  issued  for  the 
dealli  of  an  cnj,'ineer,  caused  by  an  obstruc- 
lioii  on  the  track,  where  the  jury  have 
iilnady  been  instructed  that  a  company 
c.innol  be  held  as  having,'  warranted  to  its 
iMM|)Ioyes  a  safe  track,  but  only  that  it 
slioidd  use  reasonable  care  in  constructing 
and  rcpairini;  it,  an  instruction  at  the  re- 
(|iiest  (jf  plaiiiiiH  to  the  elTect  that  the 
iMi-ineer  was  "  lot  required  to  inspect  the 
roadbed,  but  only  to  notice  obvious  defects, 
and  the  fact  that  he  ought  to  have  known 
of  the  defects,  if  he  had  means  of  knowing 
them,  would  not  preclude  a  recovery,  uidess 
he  did  know,  or  by  the  exercise  of  reasona- 
ble care  ought  to  have  known  of  them," 
is  not  error.  Little  Rock  &•  Ft.  S.  R.  Co.  v. 
,//•/{  .  18.V.  IV.  AV/,  172. 

Ill  Micli  ,111  action,  where  the  jury  have 
already  been  instructed  correctly  as  to  the 
ri'l.it'  duty  of  both  the  company  and  its 
emp,  ,cs,  it  is  not  error  to  instruct  the 
jury,  at  the  request  of  plaintitT,  that  a  mas- 
ter is  not  to  be  held  as  guaranteeing  the 
absolute  safety  of  the  apparatus  provided 
for  his  services,  bu'  ■;  bound  to  observe  all 
the  care  which  the  i  xi.c^cncies  of  the  occa- 
sion reasonably  require.  Little  Rock  Sf  Ft. 
S.  R.  Co.  V.  Voss,  (Ark.)  18  S.  W.  Rep.  172. 

The  whole  business  of  operating  railroad 
trains  isdangero'^:  and  an  instruction  to 
the  cITect  that  a  i  Iroad  company  is  liable 
for  an  injury  to  an  engineer  caused  by  an 
erectjon  which  is  dangerous  to  persons  op- 
erating trains  is  erroneous,  unless  limited  to 
persons  operating  trains  in  tlie  exercise  of 
ordinary  care.  Gould  v.  Chicaf^o,  D.  &>  Q. 
R.  Co.,  22  Am.  <S^  if;/^.  A'.  Cas.  289,  66  /owa 
S90,  24  TV.  IV.  Rep.  227. 


84.    Biiil«Uiit;.s   aiKl   awiiiiiKH.*— A 

plaintilT  who  claimed  danuiges  for  person- 
al injuries  sustained  while  lie  was  at:ting  as 
brakeman.  by  being  struck  by  the  supply 
|)ipe  at  a  water  tank,  which  was  near  the 
road,  negligence  in  this  regaid  could  not  be 
imputefl  to  the  defendant,  if  the  apparatus 
used  to  supply  the  engine  with  water  was 
coiistructeil  m  the  same  manner  as,  and  no 
nearer  to  passing  trains  than,  those  con- 
structed and  in  ordinary  use  on  other 
roads  well  and  [irudently  conducted.  //'//- 
so/i  V.  Louisville  &*  N.  R,  Co.,  85  ^lla.  269, 
4  .S'6».  Rep.  701.  — I<i;vii;wiNO  Mobile  &  13. 
K.  Co.  V.  H(jlborn,  84  .-\la.  133. 

The  supply  pijie  at  a  water  tatik,  hanging 
over  or  near  a  railrt)ad  track,  is  a  part  of  its 
ways,  works,  machinery,  or  plant,  as  those 
worfls  are  used  in  the  statute  (Ala.  Code, 
P  2590);  and  if  it  hangs  so  near  to  the  track 
that  a  brakeman  passing  under  it  in  the  dis- 
charge of  his  duties  is  struck  and  injured,  or 
killed,  not  being  guilty  of  contributory  neg- 
ligence, an  action  for  damages  lies  against 
the  company.  East  Tenn.,  V.  ^  G.  R.  Co. 
v.  Thompson,  94  Ala.  636,  10  So.  Rep.  280. 

Where  a  brakeman  was  injured  by  an 
awning  projecting  from  a  station  house,  and 
it  appeared  that  the  dangerous  condition  of 
the  awning  had  been  known  for  a  long 
time  to  the  division  su|)erinten(lent  and 
division  engineer — hell,  such  negligence  as 
to  make  the  company  liable.  Illinois  C.  R. 
Co.  V.  Welch,  52  ///.  183.— RK.viKWF.r)  in 
North  Cliicago  St.  R.  Co.  v.  Williams,  140 
111.  275;  St.  Louis,  Ft.  S.  &  W.  K.  Co.  v. 
Irwin,  37  Kan.  701,  16  Pac.  I^ep.  146. 

A  brakeman  was  injured  while  ascending 
a  freight  car,  by  coming  in  contact  with  an 
awning  of  a  station,  which  projected  to 
within  eighteen  inches  of  the  tf)i>  of  the  car. 
Held,  that  evidence  was  admissible  that  the 
awning  of  no  other  station  on  the  road  was 
so  near  the  track  as  the  one  in  question. 
A'u^ent  V.  Boston.  C.  &>  M.  R.  Corp.,  38 
Ant.  &^  Eng.  R.  Cas.  52,  80  Jl/e.  62,  12  yltl. 
Rep.  797,  5  A'.  Eng.  Rep.  865. 

It  being  shown  that  it  was  necessary  in 
the  discharge  of  his  duties  for  a  brakeman 
to  ascend  a  ladder  on  the  outside  of  a  box 
car  of  a  moving  train,  who  in  so  ascending 
was  struck  by  a  beam  projecting  from  a 
scafTolding  erected  for  the  repair  of  a  water 


*  Injuries  to  employes  by  projecting  awnings, 
low  bridges,  or  roofs  of  buildings,  see  note,  23 
A.M.  &  Eng.  R.  Cas.  397, 
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lank,  the  following  charge  was  properly  re- 
fused :  "If  the  timbers  that  struck  plaintiff 
were  the  timbers  of  a  temporary  scaffolding 
erected  by  the  employes  of  defendant  in 
order  to  build  or  repair  the  tank,  and  no 
part  of  the  permanent  structure  •'  'ircd 
pl.iintiff,  then  the  jury  should  Cind  for  the 
defendant."  TiWds  &>  P.  A'.  Co.  v.  Nc'/ut,  i 
■/■,  t.   Civ.  App.  36,  21  .v.    W.  Rip.  ^)\z. 

S."».  Cattle  fliiitti  —  Coal  tliuto.— 
Willie  a  railway  comitany  erects  caitl-; 
cliuies  in  such  close  proximity  to  its  track 
as  to  endanger  the  lives  of  its  employes  in 
the  proper  operation  of  its  trains,  it  is  neg- 
li;.;(nce.  If  the  chutes  are  constructed  so 
as  to  be  reasonably  safe  for  employes  oper- 
ating trains  in  a  reasonable  and  prudent 
manner,  the  company  is  not  chargeable 
with  negligence.  Allen  v.  Biirh'iti^lon,  C. 
K.  i5'  A'.  A'.  Co.,  5  Am.  &•  Eii^'.  R.  Cos.  620, 
37  /(nc/,i  623,  II  A',  ir.  Ri'p.  614. 

.\n  engineer  of  a  train  engaged  in  hauling 
r..al  from  a  mine  sued  his  company  for  a 
in-rsDiial  injury,  caused  by  his  engiiu'  strik- 
ing a  chute  which  was  so  arranged  as  to  lie 
raised  above  the  track,  but  lowered  when 
train.;  were  jiassing.  Tlie  conductor  of  the 
train  had  told  tiie  person  who  had  charge 
of  the  chute  that  the  train  would  not  run 
that  far,  and  had  signaled  the  engineer  10 
stop,  but  on  accotint  of  smoke  he  did  not 
see  the  signal.  Ht-U.  notsulhcieni  evidence 
of  negligence  to  support  a  verdict  in  favor 
of  the  engineer.  .S7<r/i'  C>vvX-  /;■.';/  Co.  v. 
//,?//. 'A>.)  12  ."?.  ir.  Rep.  5-9. 

Where  a  brakcman  sues  to  recover  for  an 
injury  received  while  standing  on  a  journal 
bo.x  of  a  car  wheel  of  a  moving  train,  by 
striking  a  cattle  chute  which  was  alleged  to 
h  ive  been  maintained  too  near  the  track, 
the  evidence  is  insulVicient  to  supjxirt  a 
charge  of  negligence,  where  a  luimhcr  of 
witnesses,  after  repealed  experiments,  tes- 
lifv  that  persons  larger  than  p'lintilT  stand- 
ing upon  journal  boxes,  in  the  precise 
position  of  plaintiff,  could  pass  without 
being  touched,  and  where  plaintiff  does  not 
himself  testify  that  there  was  not  sullieient 
room  between  the  chute  and  car  to  have 
permitted  him  to  pass  in  safety,  and  vvlicrc 
it  does  not  appear  that  he  exercised  due 
care.  Allen  v.  liurh'iii^toii,  C.  R,  &*  A\  R. 
Co.,  64  /o7c>a  94,  19  A'.  IV.  Rep.  870. 

.An  instruction,  "  If  you  find  from  the 
evidence  that  the  coal  platform  by  which 
the  deceased  was  injured  was  built  so  near 
the  track  of  the  defendant's  road  as  to  un- 


necessarily endanger  the  defendant's  em- 
ployes on  duty  at  that  place,  then  you  are 
charged  as  a  matter  of  law  that  the  defend- 
ant was  guilty  of  negligence,  and  you  should 
find  for  the  plaintiff  unless  vou  find  that  the 
deceased  was  guilty  of  negligence  directly 
contributory  to  liis  injury."  is  erroneous. 
Pnif^o  V.  Uiic<ii;o.  R.  I.  e~  /-".  R.  Co.,SS  to^va 
326,  7  A'.  //'.AV//.  627.— Distinguishing 
Greciikaf  v.  Illinois  C.  K.  Co  ,  t^  Iowa  14. 
«<>.  Dorrirks-l'osts.— If  a  railroad 
corporation  suffers  a  derrick,  not  actually 
in  use  for  the  purposes  of  its  business,  to 
remain  for  an  unreasonable  length  of  time 
on  land  within  its  control,  in  such  a  position 
by  the  side  of  its  track  as  to  be  in  danger 
of  being  thrown  down  by  ordinary  natural 
causes,  so  as  to  interfeie  with  the  safe  pas- 
sage of  its  trains,  the  cornoration  is  liable 
to  a  brakcman  for  injuries  resulting  from 
its  neglect  in  not  r'.nioving  the  derrick,  or 
in  not  guarding  against  the  danger  of  allow- 
ing it  to  remain,  even  if  it  was  put  up  by 
other  servants  of  the  corporation,  and  inde- 
pendently of  the  question  of  their  negli- 
gence, Holitcn  V.  I'itilibu'i;  R.  Co.,  2  Am. 
c->  Jtiij;.  R.  Cits.  94,  1 29  J/ass.  268,  37  A»i. 

Pep-  343- 

There  was  evidence  tending  to  prove  that 
a  derrick  had  been  erectefl  by  a  company 
on  the  line  of  its  siiie  track,  which,  when 
not  {jropcrly  secured  while  not  in  use,  was 
dangerous  to  emplovesof  the  company  by 
reason  of  the  .■  .  1  of  the  derrick — to  which 
w';re  suspeuuco  a  heavy  iron  hook,  pulley, 
and  chain-^swinging  over  the  track.  Held, 
that  it  was  the  duty  of  defendant  to  place 
such  machinery  under  llie  control  of  a  com- 
petent servant  or  employe  charged  with  the 
duty  of  seeing  that  it  was  properly  secured 
when  not  in  use,  and,  it  not  being  shown  in 
this  case  that  !lie  maciiinery  in  question 
was  so  placed  in  charge  of  any  such  servant 
or  employe,  there  was  evidence  from  which 
a  jury  might  properly  find  negligence  on 
the  p.irt  of  the  defendant  in  causing  the  in- 
jury, where  a  brakcman  of  the  company, 
while  on  duty,  and  without  fault  on  his 
part,  was  injured  bv  reason  of  the  derrick, 
not  being  properly  fastened,  swinging  over 
'he  track.  Gates  v.  Cliicaiio,  M.  &*  St.  P. 
R.  Co.  53  Am.  &- E»if.  R.  Cas.  245,  2  S.  Dak, 
422,  50  A'.  ]\\  Rep.  907. 

Where  a  derrick  had  been  erected  by 
defendant  on  the  line  of  its  side  track  near 
a  station — in  July — which  derrick  was  used 
by  shippers,  and   was  sometimes  secured 
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after  being  used  and  sometimes  left  un- 
fastened, from  that  time  to  the  time  of  the 
accident— //^/(/.-  (0  that  the  defendant  must 
be  presumed  to  have  known  the  manner  of 
itsuser.nd  the  Tare  used  in  securing  it  when 
not  in  use,  and  that  a  special  finding  that 
neither  the  defendant  nor  any  of  its  ser- 
vants knew  it  was  unfastened  at  the  time 
of  the  accident  was  an  immaterial  finding; 
(2)  that  a  special  inquiry,  "  How  long  liad 
it  been  unfastened  at  the  time  of  the  acci- 
dent?" which  was  answered,  "  Unknown," 
by  the  jury,  was  also  inmiatcrial  unat.r  r.hc 
facts  sliown  in  this  case.  Uiih-s  v.  Chicago, 
M.  &•  St.  P.  K.  Co.,  53  Am.  &>  Eng.  R.  Cas. 
245,  2  S.Dak.  422,  50  A'.  \V.  Ki-/.  907. 

Defendant's  station  agent,  who  lived  in 
the  station  house,  erected  on  the  plaitorm, 
near  a  side  track,  posts  for  domestic  pur- 
poses solely,  and  plaintilf,  a  brakenian,  while 
descending  from  a  moving  frei:^ht  car  in  the 
disciiargc  of  his  duty,  collided  with  one  of 
tiie  posts  and  was  injured.  I/ci,l :  (l)  that 
as  tlie  posts  were  in  no  way  connected  with 
the  use  of  the  raihvay,  plaintilf  liad  a  right 
to  presume  that  there  Wiis  no  siicli  obstruc- 
tion there,  and  in  tlie  al)sence  of  knowledge 
on  his  part  tliat  the  posts  were  there,  he 
was  not  negligent  in  not  looking  out  for 
llicm;  (2)  thut  the  defendant  was  negli- 
gent in  allowing  tlie  jiosts  to  be  erected 
and  maintained  so  near  the  track  as  to  add 
to  the  danger  of  employes,  k'earnsv.  Clii- 
i-.rgo.  M.  &>  St.  P.  R.  Co.,  22  .■lm.&'  Kiig.  R. 
Ctis.  2S7,  66  /(>-7ihi  599,  24  A".   IT.  Rep.  231. 

H7.  Cattli'-jfUJinl  f<MU'«'s  —  Si;>iiai 
j»»s*s. — A  company  is  rtjqiiin'd  to  place  its 
signal  posts,  cattle-guard  fences,  and  other 
structures  used  in  connection  with  the  road, 
at  a  Pafe  distance  from  the  track,  to  the  end 
that  tliey  will  not  be  dangerous  to  its  em- 
ployes in  operating  the  trains.  .MitrpJiy  v. 
Wdlhuli  R.  Co.,  115  Mo.  in.  21  .V.  W.  Rrp. 
S62.  Johnson  v.  St.  Paul,  J/.  .S^'  J/.  A".  Co., 
41  .lin.  >5-»  I'.ng.  R.  Cos.  293.  43  .Minn.  53, 
44.V.  W.  Rep.  SS4.— Kr.vii-.WKi)  in  Murphy 
V.  Wabash  R.  Co.,  1 15  Mo.  1 1 1. 

Where  the  company  has  itself  jilaced  such 
structures  so  near  the  track  as  to  be  dan- 
gerous to  its  servants  in  the  disciiarge  of 
the  duties  assigned  to  them,  and  an  injury 
occurs  from  that  cause  without  fault  on  the 
part  of  the  servant  injured,  the  liability  of 
the  company  is  fi.xcd.  Murphy  \.  Wabash 
R.  Co..  115  Mo.  Ill,  21  .S'.  ;/-'.  Rep.  862. 

A  comi'iany  is  not  guilty  of  negligence  in 
erecting  the  wing  fences  <}f  cattle-guards, 
5  D.  R.  D.-5. 


where  it  places  them  within  three  feet  ten 
inches  of  the  rails,  so  far  as  its  liability  for 
the  death  of  an  employe  is  concerned, 
caused  by  such  employe  being  struck  by 
one  of  such  fences  while  climbing  down 
the  side  of  tlie  car  to  examine  an  ap- 
prehended defect  underneath  the  car. 
Such  an  accident  is  so  improbable  that 
a  railroad  ccmipany,  in  the  exercise  of 
reasonable  diligence,  is  not  reciuircd  to  pro- 
vide against  it.  McKec  v.  Chicago,  R.  I.  (^ 
P.  R.  Co.,  48  Am.  &-  Eng.R.  Cas.  154.  83 
jo^i'a  616,  50  A".  W.  Rep.  209.— Following 
Koontz  7'.  Chicago,  K.  I.  &  P.  R.  >.,  18 
Am.  &  Eng.  R.  Cas.  85,65  Iowa  226.  OlOT- 
INO  Wabash,  St.  L.  &  P.  R.  C«.  v.  Locke, 
112  Ind.  404. 

88.  3Isiil  craiu's.— Where  a  brakeman. 
while  ascending  the  side  of  a  Ireiglu  car, 
was  injured  by  striking  a  mail  crane  which 
was  only  12  inches  from  the  car,  and  wiiich 
had  been  erected  about  a  month,  and  the 
brakenian  had  only  passed  three  times  since 
its  erection,  and  had  received  no  notice  of 
its  erection,  it  i::  pmper  for  the  court  to  re- 
fuse to  charge  iluii  the  crane,  as  constructed, 
was  no  eviflence  of  negligence.  Sisco  v. 
Lehigh  &^  If.  R.  R.  Co.,  ■]{ Hun  5S2,  27  A'. 
V.  Supp.  671. 

Plaiiitill's  intestate,  a  lireinaii,  was  acting 
in  the  line  of  his  duty,  looking  out  for  sig- 
n;ils  at  night,  and  while  so  doing,  and  in 
the  exercise  of  care  and  caution,  ho  was 
struck  by  a  "mail  catcher."  Two  other 
accidents  had  previously  occurred  fruin  the 
same  cause,  of  which  the  compaiiy  iiad  no- 
tice. Held,  the  company  was  guilty  of  gross 
negligence  in  h.iviiig  omitted  to  jjlacc  the 
"mail  catolici  "  a  safe  distance  fr' in  the 
track.  Fvcn  if  the  fireman  was  guiltv  of 
negligence  in  leaning  f)iit  from  the  >ioi- 
window  of  the  locomotive  while  u|('ii  tlu- 
lookout  for  signals,  his  mgHgence  v.  :;- 
slight  in  comparison  with  that  of  the  com- 
pany. Chicago,  li.  (?-•  (}.  A'.  Co.  v.  Oii\^ory, 
587.-7.  272,  II  .Im.  Ry.  Rep.  75.— Imm.I.owkd 
IN  North  Chicago  St.  R.  Co.  t-.  Williams, 
140  111.  275. 

81).  Hocks,  N(iini|is,  tiiiilMM*,  etc. — 
A  rock  in  the  side  of  a  railniad  cut,  pro- 
jecting far  enough  to  endanger  brakcmen 
in  the  discharge  of  their  duties  while  as- 
cending or  descending  iarldcrs  on  the  out- 
side of  i)a;-)Sing  cars,  though  not  far  enough 
to  touch  the  cars,  is  a  defect  in  the  roadway 
wlii;:h  renders  the  niilroad  company  liable 
for  resulting  injuries.     Georgia  J\ic.  R.  Co. 
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V.  Ddvts,  92  A/ci.  300,  9  Si>.  Kip.  252.— Ke- 
vu:\VKi)  IN  Muriiliy  f.  Wabash  K.  Co.,  115 
Mo.  III. 

There  was  no  error  in  charging  that  if 
"skids"  or  planks  were  placed  on  or  near 
the  track  o(  dufendaiil's  road  when  the  in- 
jury occurred,  ;ind  they  occasioned  the  in- 
jury lo  plaiiuilT  while  in  obedience  to  orders 
and  witiiouL  fauli  or  negligence  on  his  part, 
the  company  would  be  liable.  Central  R. 
Co.  V.  Dc  Uray,  71  Cm.  406. 

If  a  railway  company  shall  neglect  to  cut 
down  a  standing  tree  tliat  may,  on  account 
of  its  nearness  to  the  roadbed,  be  in  dan- 
ger when  falling  of  obstructing  the  road, 
whereby  injury  results  to  an  employe  of  the 
company,  it  becomes  liable  in  damages,  on 
account  of  its  negligence,  to  sucli  employe  ; 
and  this  though  the  tree  was  standing  on 
the  land  of  another.  Texas  &>  St.  L.  R. 
Co.  V.  I  'allic,  60  Tex.  48 1 . 

In  the  absence  of  anything  to  show  con- 
tributory negligence,  a  braUenian  may  re- 
cover for  an  injury  received  by  falling  over 
a  timber  lying  in  his  way  on  a  foggy  morn- 
ing, while  running  to  close  a  switch,  the 
timber  not  being  there  when  he  was  last 
over  the  ground.  Southern  Pac.  R.  Co.  v. 
Markey,  {Tex.)  19  S.  W.  Rep.  392. 

It  is  culpable  negligence  to  allow  a  beam 
of  timber  to  project  to  within  a  few  inches 
of  passing  trains  after  the  company  has  dis- 
covered its  presence,  or  by  the  use  of  proper 
care  ought  to  have  done  so.  Texas  &^  P.  R. 
Co.  v.  Holm,  I  Tex.  Civ.  App.  36,  21  S.  IV. 
Rep.  942. 

It  being  the  custom  and  duty  of  brake- 
men  to  ascend  ladders  of  cars  while  the 
train  was  in  motion,  appellant  was  bound 
to  foresee  that  a  timber  so  close  to  passing 
trains  would  endanger  the  lives  of  its  em- 
ployes, and  must  accept  the  [)ro.\imate  con- 
sequence of  its  negligence  in  leaving  it 
there.  Texas  Cj-"  /'.  R.  Co.  v.  lloltn,  I  Tex. 
Civ.  App.  36,  21  >■.  \V.  Rep.  942, 

A  railway  company  must  repair  its  track, 
and  is  not  guilty  of  negligence  if  there  be 
imperfections  in  the  track  resulting  neces- 
sarily *rom  the  process  of  repairing.  Texas 
>r~  /'.  R.  Co.  v.  Hohn,  1  Tex,  Civ.  App.  36, 
21  .S".  W.  Rep.  942.— Quoting  Armour  v. 
Ilahn,  III  U.  S.  31S.  Rkvikwing  Koontz 
V.  Chicago,  K.  I.  &  P.  R.  Co..  65  Iowa  224. 

A  brakeman  was  told  to  look  to  see  if  the 
wheels  of  the  train  were  sliding,  which 
could  only  be  done  by  leaning  over  with  his 
head  outside  of  the  car.    In  doing  so  he 


was  struck  by  a  stump  whic',  stood  danger- 
ously near  the  track,  of  wl.  !i  fact  he  was 
ii^norant,  but  which  was  known  to  his 
superior,  who  gave  the  order  witiiout  giv- 
ing any  warning.  Heiii,  sutlicient  to  show 
a  cause  of  action  against  the  company. 
Riley  v.  West  I'iri^inia  C.  &^  P.  R.  Co.,  27 
(/'.   I'a.  145. 

In  such  case  it  was  not  error  to  reject 
evidence  ofTered  by  the  company  for  the 
purpose  of  showing  generally  that  its  road 
in  its  construction  compared  favorably  with 
other  roads.  Riley  v.  II 'est  V irginia  C.  iS-* 
/'.  R.  Co.,  27  W.  Va.  145- 

If  a  company  negligently  leave  loose 
blocks  of  firewood  along  its  tracks  in  a 
yard,  and  an  employe  wlule  attempting  to 
make  a  coupling  stumbles  over  such  wood 
and  is  injured,  the  company  is  liable,  where 
it  appears  that  the  employe  had  no  notice 
of  the  presence  of  the  wood.  Hulelian  v. 
Green  iuiy,  IT.  (S^  St.  P.  R.  Co.,  12  Am.  (S^ 
EnjT.  R.  Cas.  208,  58  Wis.  319,  17  A'.  W. 
Rep.  17.— Di.STlNdUlsiii'.i)  IN  Pcschel  f. 
Chicago,  M.  &  St.  P.  R.  Co.,  17  Am.  &  Eng. 
R.  Cas.  545,  62  Wis.  338. 

1)0.  Siiowbaiik.s.— The  dangers  from 
snowbanks  are  inseparable  from  the  opera- 
tion of  railroads,  when  snow  prevails  and  is 
removed  from  the  track.  Employes,  when 
they  enter  the  service,  assume  the  risk  of 
such  diingers;  and  a  railroad  company  is 
not  chargeable  with  negliijence  in  leaving 
the  accumulations  of  snow  which  it  removes 
from  the  track  in  pro.ximity  thereto,  even 
though  some  degree  of  danger  to  employes 
engagsd  in  the  operation  of  trains  is  there- 
by created.  Pro7i'n  v.  C/tieajro,  R.  /.  (S^  /'. 
R.  Co.,  64  Ml 'If  652,  21  A'.  II'.  Rep.  193. — 
Following  Dowell  v.  nurlingtoii,  C.  R.  &. 
N.  R.  Co.,  fJ2  Xiiwa.  621).— Do-well  V .  Burling- 
ton, C.  R.  &^  .X.  R.  Co.,  15  Am.  iS-  Knjr.  R. 
Cas.  153,  62  Iiriihi  629,  17  A'.    //'.  Rep.  901. 

01.  KtiiiMliiiK-  rjir.s. -In  an  acticjn  for 
injuries  to  an  employe  knocked  fron)  a  car 
by  coming  in  contact  with  another  car 
placed  dangerously  near  on  a  side  track, 
where  it  docs  nut  appear  that  the  plaintill 
had  anything  to  do  with  the  placing  of  the 
obstructing  car,  he  had  a  right  to  assume 
that  the  way  was  not  dangerously  ob- 
structed, k'ansas  City,  M.  &^  li.  R.  Co.  v. 
Burton.  53  Am.  iS-  Eng.  R.  Cas.  1 1 5,  97  Ala. 
240,  12  So.  Rep.  88. 

Where  it  is  "  reasonably  practicable  "  to 
place  a  freight  car  on  a  side  track,  beyond 
the  line  of  danger  to  employes  on  trains 
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passing  on  the  main  track,  it  cannot  be  said 
that  there  is  any  such  necessity  for  the  car 
bcin^  left  dangerously  near  as  will  relieve 
the  act  of  leaving  and  allowing  it  to  remain 
there,  of  its  negligent  character.  The  cus- 
tom of  other  railroads  in  respect  to  this 
matter  is  immaterial.  A'tvtSiis  City,  M.  &* 
B.  R.  Co.  V.  Ihtrton,  53  Am.  &->  Eiig.  R.  Cas, 
115,  97  AAi.  240,  12  So.  Rep.  88. 

That  it  suited  the  convenience  of  the  con- 
signee of  the  cargo  of  a  car,  to  unload  it  at 
a  certain  point,  for  the  car  to  be  placed  so 
that  its  corner  was  within  nine  or  twelve 
inches  of  cars  passing  on  the  main  line,  is 
not  such  a  justifying  necessity  as  will  re- 
lieve the  master  of  li.d)ility  to  an  employe 
injured  thereby,  nor  will  proof  that  cars  are 
so  placed  by  other  well-regulated  railroads 
justify  an  act  positively  wrongful.  Kansas 
City,  M.  >S-  />'.  R.  Co.  v.  Burton,  97  Ala.  240, 
12  So.  Rt-p.  88. 

J)2.  Tics  and  sleepers.— A  judgment 
in  favor  of  a  brakcman  for  a  personal  in- 
jury is  sustained  by  evidence  showing  that 
he  was  injured  without  contributory  negli- 
gence, while  standing  on  a  plank  across  the 
rear  end  of  the  switch  engine,  placed  there 
to  enable  him  to  couple  cars;  that  while 
the  engine  was  backing,  the  board  struck  a 
tie  lying  on  the  track  and  threw  him  down, 
causing  the  injury;  that  the  tie  had  been 
left  by  persons  who  liad  been  repairing  the 
track  some  two  days  before.  Kentucky  C. 
R.  Co.  v.  Ryle,  (Ay.)  18  S.  IV.  Rep.  938. 

A  brakeman,  while  attempting  to  get  on 
a  moving  engine  in  a  freight  yard,  was  in- 
jured by  striking  sleepers  which  more  than 
a  month  before  had  been  piled  within  eight- 
een inches  of  the  track,  which  he  did  not 
know  were  there,  or  failed  to  remember. 
llthl,  that  the  questions  of  the  company's 
negligence,  and  as  to  whether  he  exercised 
(hu-  care,  »vcrc  for  the  jury.  Babcock  v.  Old 
Colony  R.  Co.,  I  i;o  A/ass.  467,  23  N.  E.  Rep, 

325- 

It  appeared  that  a  section  master  had 
been  daily  on  the  spot  and  knew  how  the 
slecjiers  were  piled ;  had  received  printed 
instructions  from  the  company's  general 
manager  to  the  effect  that  no  wood,  lumber, 
ties,  or  other  obstructions  should  be  piled 
within  six  feet  of  the  track.  It  appeared 
that  the  duty  of  the  supervision  of  the 
place  was  shared  by  the  section  master  with 
others,  II  Id,  that  the  question  whether 
the  section  master  was  so  far  charged  with 
the  supervision  of  the  place  as  to  render  the 


company  liable  for  his  negligence  was  for 
the  jury.  Babcock  \.  Old  Colony  R.  Co.,  150 
Mass.  467,  23  N.  E.  Rep.  325. 

The  company  requested  the  court  to 
charge  "  tliat  if  defendant  had  used  reason- 
able care  in  the  supervision  of  the  section 
men,  and  of  the  use  of  the  yard,  plaintiff 
could  not  recover  for  the  neglect  of  the  sec- 
tion men  in  leaving  the  ties  by  the  track, 
or  the  neglect  of  the  yard  master  or  the  sec- 
tion master  or  road  master,  in  failing  to 
have  them  removed  or  to  report  that  they 
were  there";  but  the  court  refused,  and  in- 
structed the  jury  that  the  company  would 
be  liable  if  its  supervising  agents,  although 
intelligent  and  competent,  neglected  their 
duly;  and  that  the  real  question  was 
whether  the  company  had  failed  to  exercise 
such  care  as  it  ought  to  have  exercised 
throujrh  its  agents  to  prevent  the  sleepers 
from  being  where  they  were.  Held,  not 
error.  Babcock  v.  Old  Colony  R.  Co.,  150 
Mass.  467,  23  N.  E,  Rep.  325. 

6.  Machinery,  Appliances,   Cars,  etc, 
a.  In   General. 

»3.    Statement  of  the  rule.*— The 

duties  which  a  railroad  corporation  owes  to 
its  servants,  and  which  it  is  required  to  per- 
form, are  to  furnish  suitable  machinery  and 
appliances  by  which  the  service  is  to  be  per- 
formed, and  to  keep  them  in  repair  and 
order;  to  exercise  ordinary  care  in  the 
sj'ection  and  retention  of  futficient  and 
ct  siipetent  servants  to  properly  conduct  the 
business  in  which  the  servant  was  eniployed, 
and  to  make  such  provisions  for  the  safety 
of  employes  as  will  reasonably  protect  them 
against  the  dangers  incident  to  their  em- 
ploytnent.  The  performance  of  these  duties 
cannot  be  shifted  by  it  to  a  servant  so  as  to 
avoid  responsibility  for  injury  caused  to 
another  servant  by  its  omission  ;  nor  is  their 
negligent  performance  one  of  the  ordinary 
risks  of  the  service  impliedly  assumed  by 
the  employe  by  his  contract  of  employment. 
Daves  v.  Southern  Pac.  Gj.,  98  Cal.  19,32 
Pac.  Rep.  708.  Gravelle  v.  Minneapolis  &* 
St.  L.  R.   Co.,  3  McCrary  (U.  S.)  352,  10 

*Duty  of  company  to  provide  safe  and  suit- 
able machinery  and  means  to  prosecute  work, 
see  notes,  5  Am.  &  Enc.  R.  Cas.  504,  513;  59 
Am.  Rep.  75;  i  L.  R.  A.  699;  2  Id.  520;  4  Id. 
796.  See  also  48  Am.  &  Eng.  R.  Cas.  215,  absir. 

Duty  of  employer  to  furnish  employ^  with  safe 
means  and  appliances,  and  also  to  employ  com- 
petent co-employes,  see  93  Am.  Dec  313. 
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Fed.  Rep.  711.    P.tlmer  v.  Denver  &*  R.  G, 

R.  Co..  3  A/cCrary  {[/.  5.)  635,  12  Ffd.  Rep. 
392.     Elkdj^e  V.  Xational  City  Sr*  O.  R.  Co., 
100  Oi/.  282,  34  J'ac  Rep.  720.     Toledo,  P. 
6-  \y.  R.  Co.  V.  tfwr.y,  68  ///.  560.    Chicaj^o 
&^  A'.   /»'.  /»*.  O.  V.  Taylor,  6y  ///.  461.-D1S- 
TiNOUisHiNC.  Honner  7'.  Illinois  C.  K.  Co., 
15  111.  550;  Illinois  C.  R.  Co.  v.  Co.x,  21   111. 
20;  Moss  V.  Johnson,  22  111.  633;  Cliica},'o  & 
A.  K.  C.J.  V.  Murphy,  53  HI-  336;  Chicai;o& 
A.  R.  Co.  v.  Kcefe,  47  HI.  io8.-Rkvik,\vi;i) 
IN   Cooper  V.  I'ittsburj;h,  C.  &  St.  L.  R. 
Co.,  24  W.  Va.  I"].— Missouri  Turitace  Co.  v. 
Abend,  107  ///.  44;  affirming;  9  ///.  .///.  3'9- 
Chicai^o  &>  A.  R.  Co.  v.  lirai; oilier,  119  ///. 
51,  7  A'.  K.  Rip.  6S8  ;  reversing  \  i  ///.  ///'/• 
516.    Pullman  Palace  Car  Co.  v.  Laack,  143 
111.  242,  32  X.  K.  Rep.  2S5.     Cincinnati,  I., 
St.  I.,  o-  C.  R.  Co.  V.   lioesclt,  126  /nd.  445, 
26  .\'.  A'.  Rep.   171.     Brann  v.  C/iicngo,  R. 
I.  <S-  /'.  A*.  Co.,  53  hmui  595,  6  A'.  W.  Rep. 
5,  21   ./;«.  Ry.  Rep.   184.— yuoTiNG  Tuttle 
V.  Chica-io.  R.  I.  &  R  R.  Co.,  48  I"wa  236. 
— yuoir.i)    IN    Richmond  it    D.  R.  Co.  v. 
Burnett,  88  Va.  538.     Reviewku  in  Cooper 
V.  Piiisl)ur<;li,  C.  iS:  St.  L.  R.  Co..  24  \V.  Va. 
37.-  Solomon  R.  Co.  v.  Jones,  1 5  Am.  &>  Eng. 
R.  Cas.  201,  30  A'an.  601,  2  Pac,  Rep.  657. 
Ale/iison.  T.  &*  S.  F.  R.  Co.  v.  McKee,  37 
Kan.  592,  15  Pac.  Rep.  4S4.     Lawler  v.  An- 
droscogi^in  R.  Co.,  62  Ale.  463.     Gutridge  v. 
Missouri  Pac.  R.  Co.,  105  Mo.  520,  16  .V.  ir. 
Rep.  943.     Clowers  v.  U'al>as/i,  St.  L.  &>  P. 
R.  Co.,  21  Mo.  App.  213.    Hickman  v.  J//i- 
j(W/  /'<n-.  A*.  6'<'..  22  Mo.  App.  344-     <^>""''jir 
V.  Chicago  <^  ^/.  A'.  Cc,   54  ^1/"-  -W-  523. 
Plank  V.  AVri'  I'o;/-  C.  c-  //.  A'.  A'.  Cc,  i   7". 
di-'  C'.  (.\'.  r.)  319;  ajjirmed  in  60  A'.  1'.  607, 
;;/<•«/.    Sailers  v.  Delaware  &^  If.  Canal  Co., 
3  //«;/  (A'.  1'.)  338,  5    7".  6^  C    559. -Rk- 
vii.\viN(;   Ford  ?■.   Fitchburfj   R.  Co.,  110 
Mass.  240. —  Williams  v.  Delaware,  L.  &^ 
11:  A.  Co.,  39  //un  (A'.  I'.)  430.— Al'iM.YING 
Lani.ig  f.  New  York  C.  R.  Co.,  49  N.  Y.  521  ; 
Fliki  -'.  IJoston  &  A.  R.  Co.,  53  N.  Y.  549; 
Cont  7'.  Delaware,  L.  &  \V.  R.  Co.,  81   N. 
Y.  206;  Ellis  V.  New  York,  L.  F.  lS:  W.  R. 
Co.,  95  N.  Y.  546;  Gage  v.   Delaware,  L. 
&   \V.  R.  Co.,  14   Hun  446. — 0'J)onnell  v. 
Allegheny  Valley  R.  Co.,  59  Pa.  St.  239.— 
Rkvikwf.I)  in  Mullen  v.  Philadelphia  &  S. 
M.  Steamship  Co.,  9  Phila.  (I'a.)  16. — Ross 
V.  Walker,  139  Pa.  St.  42,  21  Atl.  Rep.  157. 
Carter  v.  Oliver  Oil  Co.,  34  So.  Car.  211,  13 
5.  F.  Rep.  419.— DisTiNuuisiiiNc;  Davis  v. 
Columbia  &  G.  R.  Co.,  21  So.  Car.  93.— 


Price  V.  Richmond Sr*  D.  R.  Co.,  38  5<?.  Car. 
199,  17  S.  E.  Rep.  732.     TVjTrtJ  Mex.  R.  Co.  v. 
W /lit more,  11   Am.  <S-  £";/^.  A'.  Cas.  195,  58 
7V.I-.  276.  — FoLLuWEU  IN  Texas  &  P.  R.  Co. 
V.  Kirk,  62  Te.x.  227.— St.  Louis  &*  S.  F.  R. 
Co.  V.  McClain,  80  Te.v.  85,  15  .V.  H''.  TiV/. 
789.    Gulf,  C.  &>  S.  F.  R.  Co.  V.  (/  'ells,  (  7 ex.) 
16  5.   //'.  Rep.  1025.     Richmond  &>  D.  R. 
Co.  V.  Xorment,  84  /'<?.  167,  4  5.  /f.  Rep.  211. 
— yuoriNC  Baltimore  &  O.  R.  Co.  v.  Mc- 
Kenzie,  81  Va.  71.— yu(.iTEi)  IN   Richmond 
&   D.  R.  Co.  7'.  George,  88  Va.  223.— Rich- 
mond &•  D.  R.  Co.  V.  Purnett,  88  I'a.  538,  14 
S.  E.  Rep.  372.— Quoting  Clark  71.  Rich- 
mond &  D.  R.  Co.,  78  Va.  709;  Baltimore  »t 
O.  R.  Co.  V.  McKenzie,  Si   Va.  71  ;   Brann 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  53  Iowa  597. 
1)4-.  Sfopc  and  cxtoiit  oftlie  rule.— 
(1)  In  general. — A  master  must  use  reason- 
able diligence  to  provide   his  servant  with 
reasonably  safe  machinery   and   apparatus 
whi(-h  such  servant  is  employed  to  operate. 
This  rule  is  not  only  ap[)licable  to  the  ma- 
chinery owned  by  the  master,  but  to  other 
machinery  and  apparatus  owned  by  another 
person  than  the  master,  which  the  servant  is 
required    in   the   line   of  his   duty    to   use, 
which  includes  cars  of  other  roads.     Ohio 
&>  M.  R.  Co.  V.  Wangelin,  43  ///.  App.  324. 
A  railway  company  is  bound  to  furnish 
suitable  machinery  for  the  work  intended  to 
be  performed   by   it.      If  it  be  defective, 
and,  while  being  used  for  the  purposes  for 
which  it  was  designed,  an  injury  results  to 
an  employe  which  was  caused  by  tiie  defect, 
the  company  is  liable,  unless  the  employe 
knew  or  might  have  known  of  the  defect. 
In  such  case  the  company  could  not  escape 
liability  by  proof  that  the  negligence  of  an- 
other employe  engaged  in  the  ^ame  com- 
mon   service    contributed    to    the    injury. 
Texas  &•  /'.  R.  Co.  v.  Scott,  64  Tex.  549. 

The  court  correctly  refused  to  give  a 
charge  "  that  if  the  water  spout  was  caused 
to  fall  because  the  ajjpliance  that  held  it  up 
needed  the  nuts  loosened,  that  this  would 
not  be  such  a  defect  as  would  make  the 
defendant  liable."  The  law  imposes  upon 
the  master  the  duty  to  furnish  liis  servants 
with  reasonably  safe  implements,  and  to 
use  reasonable  diligence  and  care  for  keep- 
ing them  in  repair;  and  if  they  were  so  out 
of  repair  as  to  make  their  use  dangerous, 
the  character  of  the  defect  was  immaterial. 
Texas  &^  P.  R,  Co.  v.  Crow,  3  Tex,  Civ. 
App,  266,  22  S.  W.  Rep.  928. 
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(2)  Duty  cannot  be  de/ei^atai* — The  mas- 
ter is  liable,  as  for  his  own  neglect,  in  failing 
to  furnish  proper  and  safe  niacliinery  or 
iiii|)lcnicnts,  and  in  failing  to  keep  them 
in  a  safe  and  suitable  condition  for  use. 
Tlu  se  duties  belong  to  the  master,  and  he 
cannot  rid  himself  of  responsibility  for  not 
lorforining  them,  by  showing  that  he  dele- 
-:'.t.c(l  the  performance  to  another  servant, 
v.lio  neglected  to  follow  his  instructions. 
Hi-rlhrt  \.  Northern  Pac.  R.  Co.,  8  Am.  (5- 
/;,v^^  A'.  Ciis.  85.  3  J)a/c.  38,  13  N.  U'.Rep. 
34 '^  Morton  v.  Detroit,  /.'.  C.  Sf  A.  R.  Co., 
Si  .I//<//. 423,  46  A'.  W.  Rep.  iii. — .^I'l'Rov- 
iMi  Niutheni  Pac.  R.  Co.  v.  Herbert,  116 
U.  S.  650.  yi'OTiNG  Van  Dusen  7/.  Lctel- 
lier,  78  Mich.  ipz.—Fay  v.  Minneapolis  Sf 
Si.  L.  R.  Co.,  II  Am.  &^  -/i'/.C-  1^-  ^'"■f-  '93. 
30  Minn.  231,  15  .V.  W.  Rep.  241.  Rridges 
V.  St.  Louis,  I.  M.  &-  S.  R.  Co..  6  Mo.  App. 
^Xc;. — Ai'PKoviNG  Laning  z'.  New  York  C. 
R.  Co.,  49  N.  Y.  521.  Disapproving  Won- 
der z/.  Haltimore  &  O.  R.  Co.,  32  Md.  411. — 
Myles  V.  Neiu  York,  X.  H.  &<>  //.  R.  Co.,  6 

A.  \'.  S.  R.  24,  42  ////;/  636.— Dl.STINGUlSH- 

iNd  Powers  ?'.  New  York,  L.  E.  &  W.  R. 
Co.,  98  N.  Y,  274.— J/w/7'iy  V.  R/hhte  Island 
Lihinnotive  ll'or/cs,  14  R.  I.  204.  Interna- 
tional !>  G.  N.  R.  Co.  V.  Reman,  44  Am.  &* 
Enjr.  R.  Cas.  607,  78  Tex.  294,  14  S.  IF. 
Rep.  668.  Houston  &^  7'.  C.  R.  Co.  v.  Alar- 
t  files,  12  ^/w.  &^  AV/^,^  R.  Cas.  231,  59  Tex, 

334- 

13)  Test  of  nei:;l licence  the  ordinary  usage 
of  the  business.— Vxum.  the  fact  that  a  par- 
ticular method  or  appliance  is  dangerous,  it 
does  not  follow  that  it  is  negligence  for  an 
employer  to  use  it.  Some  employments  are 
essLiilially  hazardous ;  and  the  unbending 
tp^l  of  negligence  in  methods,  machinery, 
and  apjjliances  is  the  ordinary  usage  of  the 
business.  Titus  v.  Bradford,  R.  &*  K,  R. 
Co.,  136  Pa.  St.  618,  20  At  I.  Rep.  517. 

As  to  machinery  and  appliances,  the  em- 
plover  is  bound  to  furnish  such  only  as  are 
of  liie  character  ordinarily  used  and  of  rea- 
sonal>lc  safety;  and  the  former  is  the  con- 
clu.sive  test  of  the  latt'^r.  K'ehler  v.  Schirenk, 
144  Pa.  St.  348,  22  Atl.  Rep.  910. --APPLY- 
ING Northern  C.  R.  Co.  v.  Husson,  loi  Pa. 
St.  I ;  Iron-Ship  Huilding  Works  v.  Naitall, 
119  Pa.  St.  149. 

And  where  there  is  a  failure,  not  only  to 


show  that  the  machinery  was  negligently 
constructed,  but  -  iw  the  injury  to  the 
plaintifl  occurred,  it  is  error  to  refuse 
peremptory  instructions  for  the  defendant. 
Ford  v.  Anderson,  139  Pa.  St.  261,  21  Atl. 
Rep.  18.— Distinguishing  Rummel  v.  Dil- 
worth,  131  Pa.  St.  509. 

(4)  Illustrations,* — A  v/orkman  who  was 
employed  in  a  car  factory  was  caught  in  a 
revolving  shaft  and  killed.  It  appeared 
that  he  did  not  know  of  the  danger  of  being 
so  caught.  Held,  that  the  liability  of  the 
company  did  not  depend  on  whether  the  de- 
ceased moved  against  the  shaft  involunta- 
rily or  was  pushed  against  it  while  attempt- 
ing to  lift  a  timber  into  place.  Pullman 
Palace  Car  Co.  v.    liar  kins,  55   Fed.   Rep. 

932. 

In  such  case  it  was  not  error  in  the  court 
to  say,  in  charging  the  jury,  that  beyond  a 
doubt  the  accident  would  not  have  hap- 
pened if  the  shaft  had  been  boxed  or  guarded 
with  boards,  or  stopped  while  the  employe 
was  working  near  it,  Pullman  Palace  Car 
Co.  v.  liar  kins,  55  Fed.  Rep.  932. 

An  employer  is  bound  to  furnish  to  his 
employes  safe  tools,  machinery,  and  apiili- 
ances  for  their  use.  This  includes  a  scaf- 
folding built  by  the,  employer  for  his  servants 
to  work  upon.  If  such  scalTolding  is  not 
safe  and  substantial,  by  reason  whereof  an 
employe,  without  fa-iit,  sutlers  injuries,  the 
employer  is  liable  for  the  damage  caused 
thereby  if  the  exercise  of  due  care  011  the 
part  of  the  employer  would  have  prevented 
tlie  injury.  (Follett,  J.,  dissenting.)  U'eiler 
V.  I  shy,  6  iV.   y.  S.  R.  595. 

Where  a  laborer  upon  a  railroad,  engaged 
in  driving  spikes,  is  furnished  by  the  sec 
tion  boss  with  an  iron  maul  known  by  the 
section  boss  to  be  defecive,  and-  is  injured 
in  consequence  of  such  defect,  the  company 
is  liable,  although  tlie  defect  was  patent  and 
would  have  been  known  to  the  servant  had 
he  inspected  the  maul.  Guthrie  v.  Louis- 
ville is^  N.  R.  Co.,  15  Atn.  <S-»  Fng.  R.  Cas. 
209,  II  Lea  (Tenn.)  372. 

itn.  I..iiiiits  and  cxcoptions  t(»  tlie 
nil*'.  — (I)  Generally.  —  A  master  is  not 
liable  to  his  servant  for  an  injury  occa- 
sioned by  a  defect  of  machinery  furnished  to 


•Liability  of  master  for  the  injury  to  servant 
caused  by  defects  in  machinery  nr  appliances, 
when  the  work  is  intrusted  to  a  supcriniendent, 
see  note,  21  Am.  Rki'.  579. 


*  Liability  of  master  for  injury  caused  by  fall 
of  sla^inK  or  scaffold,  see  note,  39  Am.  &  En«. 
R.  Cas.  313. 

Injury  I"  a  brakcman  from  deieclive  push 
pole.  Liability  of  company,  see  33  Am.  d^  Cng. 
R.  C\s.  357,  adstr. 
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the  latter  to  operate,  unless  there  was  negli- 
gence in  providing'  surh  inacliiiiery.  or, 
knowing  of  the  delect,  the  niiistcr  omitted 
to  \v;irn  tlie  servant  of  its  exi-^ti-ncc.  And 
whore  the  detect  prodiieiiif^  the  injury  com- 
plained of,  was  the  consequence  "f  the  in- 
competency or  neglect  of  a  fellow-servant, 
or  where  the  origin  of  tiie  defect  did  not 
appear,  the  master  is  not  liable  to  his  ser- 
vant. It  not  appearing  that  he  had  hecn 
j;udtv  of  neglii^ence  either  in  selecting  the 
tellow-servantor  in  providingthc  machinery 
i:i  uhicii  the  defect  occurred.  Wi'infcr  v. 
j;,i///u!,'rc- CJ^  O.  A'.  Co..  32  J/(/.  411.— Dis- 
.M'l'KoVKli  IN  Ihidgesz/.  St.Louis,  I.  M.  &S. 
K.  C<3.,  6  Mo.  App.  389.  QuoTKl)  IN  Smith 
T'.  St.  Louis.  K.  C.  iSt  N.  K.  Co.,  69  Mo.  32. 
—  O'Lo/z/n!//  V.  Baltimore  <S-  O.  R.  Co.,  20 
Mil.  212.  — yuOTEi)  IN  Cuniherland  C.  & 
1.  Co.  7'.  Scally,  27  Md.  ^%().— Mullen  v. 
t'hihidciplihi  &^  S.  Jl/.  Sli-ams/i/p  Co.,  9 
J'/u'la.  (Pa.)  16.— Qt'oriNG  Ryan  v.  Cum- 
hcriand  Valley  R.  Co.,  23  Fa.  St.  384.  Re- 
VIKWING  O'Donnell  v.  Allegheny  Valley 
R.  Co.,  59  Pa.  St.  239. 

Under  Ala.  Code,  §  2590,  the  employer  is 
not  liable  for  injuries  received  by  a  person 
in  his  employment  caused  by  any  "defect 
in  the  condition  of  the  ways,  works,  ma- 
chinery, or  [dant  connected  with  or  used  in 
tiie  business,  uidess  such  defect  arose  from  " 
the  master's  negligence,  or  had  not  been 
discovered  or  remedied  by  reason  of  iiis 
negligence,  or  the  negligence  of  some  other 
person  in  his  employment  who  was  charged 
with  the  duty  of  seeing  that  the  machinery, 
etc.,  was  in  proper  condition.  Mtmphh  &* 
C.  K.  Co.  V.  Askew,  90  Ala.  5,  7  So.  Rep. 
823. 

A  servant  suing  for  injuries  caused  by  a 
steam  liammer  of  the  company,  while  he 
was  in  the  company's  employ,  cannot  re- 
cover, although  the  injuries  were  caused  by 
the  defective  condition  of  the  hammer,  or 
by  negligence  of  the  agents  of  the  com- 
pany, or  by  both  combined,  withou  show- 
ing also  that  the  company  did  not  use 
reasonable  care  in  procuring  for  its  opera- 
tions sound  machinery  and  faithful  and 
competent  employes.  Hanrathy  v.  North- 
ern C.  R.  Co.,  46  A/<i.  280,  1 8  Am.  Ry.  Rip. 
188. 

It  is  not  negligence  for  a  railroad  com- 
pany to  use  machinery  that  is  a  necessity  of 
its  business  and  which  all  persons  in  its 
employment  must  be  presumed  to  know  is 
a  necessity.    Michigan  C.  R.  Co.  v.  Smith- 


son,  I  Am.  &>  Eng.  R.  Cas.   lor,  45  Mich. 
2\2,7  N.   IV.  Rep.  791. 

While  railroad  companies  are  required  to 
provide  reasonably  safe  appliances,  and  keep 
them  in  repair,  and  provide  their  employe"; 
with  a  reasonably  safe  place  in  which  to  do 
their  work,  so  as  not  to  expose  them  to  un- 
necessary danger,  it  is  not  within  the 
province  of  courts  or  juries  to  prescribe  tiie 
manner  of  using  their  tracks,  or  the  char- 
acter of  their  appliances,  by  verdicts  and 
judgments  wdiich  disregard  their  right  to 
conduct  their  business  in  the  manner  usual 
with  well-managed  roads,  and  as  good  rail- 
roading requires.  Ragon  v.  Toledo,  A.  A. 
6-  N.  M.  R.  Co.,  97  Mich.  265,  56  A'.  W.  Rep. 
6i? 

(2)  Appliances  need  only  be  reasonably 
safe. — The  duty  which  a  railroad  company 
owes  to  its  passengers  requires  it  to  adopt 
every  mechanical  appliance  which  tends  to 
secure  their  safety,  which  has  been  thor- 
oughly tested  and  demonstrated  to  be  rea- 
sonably practicable;  but  this  duty  does  not 
extend  to  its  employes.  Sailers  v.  Dela- 
ware &*  //.  Canal  Co.,  3  //««  (A'.  1 '.)  338, 
5  7".  «S-»  C.  559.— Explained  in  Ellis  v. 
New  York,  L.  E.  &  VV.  R.  Co.,  17  Am.  & 
Eng.  R.  Cas.  641,  95  N.  Y.  546. 

The  master  is  not  liable  for  accidents  oc- 
curring to  a  servant  after  he  has  provided 
such  ap[)lianccs  as  are  reasonably  safe  and 
adequate  to  do  the  work  required,  li'atts 
V.  Hart,  7  Wash.  178,  34  J'ac.  Rep.  423,  771. 

When  a  master  employs  a  servant  to  do 
a  particular  kind  of  work  with  particular 
kinds  of  instruments  and  machinery,  the 
master  does  not  agree  that  thev  are  free 
from  danger  in  their  use,  but  that  they  are 
sound  and  lit  for  the  purpose  intended,  so 
far  as  ordinary  care  and  prudence  can  dis- 
cover, and  that  he  will  use  ordinary  care 
and  prudence  in  keeping  them  in  such  con- 
dition and  fitness ;  and  the  servant  agrees 
that  he  will  use  such  implements  and  ma- 
chinery with  care  and  prudence;  and  if, 
under  such  conditions  and  circumstances, 
harm  or  injury  comes  to  the  servant  in  the 
use  of  such  machinery,  it  must  be  ranked 
among  the  accidents  the  risk  of  which 
the  servant  must  be  deemed  to  have  as- 
sumed when  he  entered  into  such  service. 
Laie  Shore  &^  M.  S.  R.  Co.  v.  McCormick, 
5  Am.  &^  Eng.  R.  Cas.  474,  74  Ind.  440. 

(3)  Hidden  defects.  — ^'\\cn  an  appliance 
or  machine  not  obviously  dangerous  has 
been  in  daily  use  for  a  long  time,  and  has 
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uniformly  proved  safe  and  elTicient,  its  use 
iiKiy  be  continued  witiiout  the  imputaiion 
111'  imprudence  or  carelessness.  SapfLiificld 
V  Main  St.  (S^  A.  I'.  R.  Co.,  91  Cal.  48,  27 
Pac.  Rip.  590. 

An  omission  by  an  employer  to  provide 
;;,.,';iinst  an  alleged  defect  in  a  maciiine  in 
iiiciiiiary  use,  which  defect  no  one  has  been 
ablj  to  point  our,  will  not  warrant  a  finding 
!  iiat  the  employer  has  failed  in  the  discharge 
I li  his  duty  towards  his  employe.  Diii^lcy 
••:.  Stixr  kiiii/aii,^  Co.,  i.^-l.  A\  V.  552,  32  iV. 
/■;.  Rrf).  35,  48  A',  y.  S.  A'.  336.— D1.STIN- 
iiUlSHiNG  McCarrajjheri'.  Rogers,  120  N.  Y. 
526. 

If  material  of  the  best  quality  is  purchased 
by  the  master,  and  there  is  nothing  in  its 
iippcarance  to  indicate  ineiricicncy,  and 
tools  for  the  use  of  the  servant  are  con- 
structed therefrom  by  competent  and  skilled 
workmen,  the  master  discharges  his  duly, 
and  is  not  liable  for  an  injury  to  the  ser- 
vant caused  by  a  breaking  of  the  tool  in  con- 
sefpi(7nce  of  a  hidden  defect  in  the  material. 
Carhon  v.  Pliaiiix  BrU^c  Co.,  132  A'.  1'. 
273,  30  X.  K.  Rfp.  750,  43  X.  Y.  S.  R.  942 ; 
atririiiiiii^  55  Hun  485,  29  X.  V.  S.  R.  553, 
8  X.  V.  Supp.  634. — Dis  riNGt'isHiNc;  liege- 
man 7'.  Western  R.  Corp.,  13  N.  Y.  9. 

A  railroad  is  not  responsible  for  the  negli- 
gence of  a  manufacturer  from  whom  it  pur- 
chases machinery.  If  tiie  defect  be  such  as 
could  not  be  discovered  by  the  company' 
u|i(m  application  of  the  proper  tests,  it  will 
not  be  liable,  although  the  manufacturer 
miu'lit  have  discovered  the  defects.  East 
Tcnn.,  V.  &•  G.  R.  Co.  v.  Sinit/i,  15  Am.  &• 
En^.  R.  C'(f,f.  224,  9  Lea  (Tcnu)  685.— FuL- 
l.owiNG  Nashville  &  D.  R.  Co.  -'.Jones.  9 
Ikisk.  (Tenn.)  27. 

(4)  Illustrations* — Where  two  men  were 
employed  tf)  transfer  a  bo.\  weighing  two 
hundred  and  fifty  pounds  from  one  railway 
car  to  another,  a  distance  of  five  feet,  which 
duty  they  had  performed  regularly  for  three 
months,  the  employer  was  not  required  to 
furnish  a  skid  for  transferring  the  bo.x, 
although  it  had  promised  to  do  so  upon  the 
request  of  one  of  the  servants,  who  had  re- 
quested the  skid,  not  because  it  was  dan- 
gftous  to  move  the  box  without  it.  but 
nieicly  for  convenience  ;  and  where  the  said 
servant  was  injured  by  reason  of  moving  the 


*A  spike  li.inmior  is  not  "machinery"  under 
Ala.  Code  \%%h,  %  2590  ;  see  33  Am.  &  Eng.  R. 
Cas.  354,  abslr. 


box  in  a  particular  way,  when  a  more  con- 
venient and  safer  method  would  have  sug- 
gested itscli  to  a  prudent  and  careful  man, 
he  could  not  recover  from  his  employer 
damages  (or  liis  injury.  Employers  are  not 
obliged  to  furnisli  tools  for  the  prosecution 
of  tasks  which  require  mere  manual  labor 
and  can  be  perlornied  without  the  use  of 
tools.  Gowen  v.  HarUy,  56  Ant.  iS>»  En^. 
K.  Cas.  238,  56  Efil.  Rip.  973. 

An  injury  in  tlie  eye,  received  by  a  rail- 
road eniployu,  c.iused  by  a  scale  flying  from 
the  iron  rail  of  the  track  wlien  struck  wiih 
a  hammer  by  a  co-emjilo)."'  wlio  was  at- 
tempting to  drive  an  iron  .'^p.ke,  in  which 
hammer  there  was  an  alleged  defect,  is  not 
injury  "caused  by  reason  of  any  defect  i\\ 
the  condition  of  the  ways,  works,  machinery, 
or  plant  connected  with  or  used  in  the  busi- 
ness of  the  master  or  employer,"  within  the 
meaning  of  Ala.  Code  1SS6,  §  2590,  subd.  i. 
Georgia  Pac.  R.  Co.  v.  Brooks,  'ii\Ala.  138, 
4  So.  Rip.  289. 

110.  Company  ueithor  iii.Hiircr  nop 
guarantor.*— Tlie  master  is  not  absolutely 
bound  to  furnish  his  servants  with  safe  ma- 
chinery. Such  a  rule  would  make  the 
master  an  insurer,  and  liable  for  injuries, 
though  he  exercised  the  greatest  diligence 
and  prudence  in  the  construction  or  pur- 
chase and  in  the  care  and  reparation  of  the 
machinery.  The  master  does  not  guaran- 
tee that  the  machinery  furnished  is  perfect. 
The  law  only  requires  him  to  u^e  due  care 
anrl  diligence  in  the  selection  and  use  of  the 
machinery.  The  amount  of  care  required 
is  measured  by  the  circumstances  of  each 
case, depending  upon  the  kindsof  machinery 
used,  the  risks  incident  to  its  use,  and  the 
hazard  of  the  business  in  which  used.  Jones 
v.  Nau  York  C.  j:-  //.  /.'.  A".  Co..  22  Hun  {X, 
V.)  2S4.  Jl'as/iin^ton  il^  (7.  R.  Co.  v.  Jlfc- 
Dade,  44  A/n.  i5~»  Eng.  R.  Cas.  505,  135  (J. 
S.  554.  10  Sup.  Ct.  Rep.  1044.— QuoTi'.i)  IN 
Davidson  7'.  Southern  Pac.  Co.,  44  Fed. 
Rep.  476.— /.ouisrille  iSr^  A'.  R.  Co.  v.  .  I  lien, 
28  ^Im.  &■»  Eng.  P.  Cas.  514,  78  yll,i.  494. — 
Approved  in  Georgia  Pac.  R.  Co.  v. 
Propst.  83  Ala.  518.  3  So.  Rep.  764.  FoL- 
I.OWKI)  IN  Alabanm  G.  S.  R.  Co.  7>.  Arnold, 
35  Am.  &  Eng.  R.  Cas.  466,  84  .Ala.  159,  4 
So.  Rep.  359,  5  Am.  St.  F^ep.  2,14.— Holland 
V.    Tennessee    C,    I.    &»    R.   Co.,    91    Ala. 

*  As  to  how  fiir  n)aster  is  insurer  of  safety  of 
m.ichincry  iind  appliances  furnished  (or  use  of 
servants,  see  note,  77  AM.  Dkc.  221. 
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444,  8  So.  Kep.  524.    Ultlc  Rock  &*  Ft.  S. 

li.  Co.  V.  Ihiffcy,  4  Am.  .>  En^.  R.  Cas.  637, 

35  Ark.  602.— yuoTINd  Lcoiiiird  v.  Collins, 

70  N.  Y.  90.— 5/.  Louis,  1.  M.  !^  S.  R.  Co. 

V.  Ci.\iius,  46  Ark.  555.     Co/iiiiihiis,  C.  &^ /. 

C.  R.  Co.w  y><r,u//.08  ///.  545.— Kkvikwki) 

IN  S.K'k  7'.   l)(jlc.se,  35  HI.  Api>.  63C).-C'///- 

^••:,  l^  i.';-»  -/.  A'.  C('.   V.   .U,i/i('/u-\\  4    III.  App. 

:•■■.     C/iii\ii^o  &^  X.  II'.  R.  Co.  V.  SiJiciir- 

//;,  ,4  /(/.  -•///'.  533  — yt,'<'l'l>>''  Coluinljiis, 

(.     iV  I.  C.  R.  Co.  7'.  Troescli,  OS  111.  545.— 

Jiliimis  C.  R.  Co.  V.  Joins,   1 1   ///.  .  ///.  324. 

L/!Uiij;o  iSr^  E.  /.  R.  Co.  v.  JJii^tir,  11  Jll. 

,//i/.'4<jS.     ir.tl'ci.s/i,  .SI.  L.  &>  1'.  R.  Co.  V. 

J  ciiton,  12  ///.  ylp/>.  417.     C/n'ctigo  ^^  A.  R. 

Co.  V.  /';•(?//,  14  ///.  -•///.  346.~Fi)LU)WEU 

IN  Sack  T'.  UdIcs'j,  35  111.  App.  636. — East 

St.  L01//S  r.  &^  /'.  Co.  V.  MiElroy,  29  ///. 

.,-//»/.  504.    Cii'.cinuixti,  I.,  St.  /,.  il^-  C.  R.  Co. 

V.  l\ofiL/t,  126  /«</.  445,  26  A'.  E.  Rep.  171. 

AUhison,  T.  &*  S.  F.  R.  Co.  v.  U'a^mr,  21 

./w.  i?-*  Eit};.  R.  Cas.   637,  33    Ran.  660,  7 

y'lii-.  A't/.  204.     Battcrson  v.  Chkai;o  &^  G. 

T.  R.  C>.,  S  Am.    &^   Eiii;.  R.  Cas.  123,49 

M/ci'i.  184,  13  A'.  ]\'.  Rip.  50S.— Rkvikwkd 

IN  Texas  &  P.  K.  Co.  7 .  Gi'igcr,  79  Te.x.  13. 

— l\ntir  V.  llaitiiilial  &^  St.  f.  R.  Co.,  2  Am. 

(3~»  E>{i,'.  R.  Cas.  44,  7 1  A/o.  66,  36  .im.  R,p. 

454.— (Juoi  i:d   in  Siehi  t.  Ihinnibal  &  St. 

J.  K.  Co.,  82  Mo.  430. — S/Wa   v.  Ilaiiiiibal 

e*^  St.  J.    R.  Co.,  S2   Mo.    430.— OuoTiNCi 

Porter  7'.  Hannibal  &  St.  J.  K.  Co.,  71  Mo. 

C7.     Rk.kkkking  'JO  Waldhier  v.  Hannibal 

&  St.  J.    R.  Co.,  71    Mo.   i\\.— Taller    v. 

Hannibal  <5~  St.  J.  R.  Co.,  31  Am.  ij^  Eiig. 

R.  Cas.  1 85,  (jiMo.ji),  II    ]]'tst.  Rep.  4G2,  5 

5.  //■'.  Rep.  810.     Jfii^^ins  v.  Missouri  Pac. 

R.  Co.,  43  Mo.  App.   547.    Arnold  v.  /^(-/d- 

7/'</r<'  <&-  //.  Canal  Co.,  6  A'.    1'.  S.  R.  36S. 

Not  is  V.  Xi-w  Vork  C.  &^  H.  R.  R.  Co.,  25  A'. 

1'.  .S'.  R.  525,  53  Hun  634,  2  5/77'.  .V///.  CV. 

598,6  A'.  ]'.  .S>//.  605.   Pleasantsx.  Ralei^rh 

<^  A.  A.  L.  R.  Co.,  95  A'.  Car.    195,     Mad 

River  iir^  L.  E.  R.  Co.  v.  Barber,  5  Ohio  St. 

541.- Approvki)   in  Davis  v.  Detroit  &  M, 

R.  Co.,  20  Mich.  105.    OuoTKn  in  Kroy  v. 

Chicago,  R.  I.  &  P.  r7  Co..  32  Iowa  357. 

Rkvii.wki)   in   Vick.'^bnrc,'  »S:   M.  R.  Co.  t'. 

Wilkins,  47  Miss.  404.— A ujferstein  v. /ones, 

139  /'./.  .S7.  183.  21  At/.  Rep.  24.     Galveston, 

H.  <5^  5.  A.  A'.  Co.  V.  Delahunty,  4  Am.  &- 

£';/i,^  A'.  Cas.  628,  53  Tex.  206. 

There  is  no  implied  warranty,  p;enerally, 
of  the  coni]ileteiu'ss  or  fitness  of  the  road  or 
rolling  stock,  as  between  a  company  and  its 
employes.  Indianapolis  &>  C.  R.  Co.  v.  Love, 
10  Ind.  554.— DisTiNGUlSHKD  IN  Davis  V. 


Detroit  &  M.  R.  Co.,  20  Mich.   105.    Re- 
viEWKU  IN  Columbus  &  X.  R.  Co.  v.  Webb, 

U  Ohio  St.  475- 

Tlie  company  does  not  insure  employes 
against  the  negligence  of  the  manufacturer 
of  engines  and  oilier  appliances.  A'asJmille 
&^J).  R.  Co.  X.Jones.  9  J/eisk.(Ttnn.)  27,  19 
Ant.  Ry.  Rep.  2O1.— Ckh  icisiNO  Hcgcinan 
V.  Western  R.  Corp.,  16  Barb.  (N.  Y.)  353; 
Alden  v.  New  York  C.  R.  Co.,  26  N.  Y.  102. 
Qut)TlNG  Redhead  v.  Midland  R.  Co.,  20 
L.  T.  628,  4  Am.  Law  Rev.  85. 

It  will  be  presumed,  in  the  absence  of 
anything  to  the  contrary,  that  a  railroad 
company  performs  its  duly  in  such  cases, 
and  the  burden  of  proving  otherwise  will 
rest  upon  the  party  asserting  that  the  rail- 
road company  has  not  performed  its  duly. 
Atchison,  T.  &^  S.  F.  R.  Co.  v.  If  ogner,  33 
Kan.  660,  7  Pac.  Rep.  204.  J'ainton  v.  North- 
ern C.  R.  Co.,  5  .hn.  &>  Enj^r,  yi\  Cas.  454, 
83  A'.  J'.  7.— Foi.i.owi'.D  IN  Lee  7'.  Harrow 
Steamship  Co..  6  N.  Y.  S.  R.  zH^.—Zh-z't/u 
V.  Smith,  89  A'.  }'.  470;  reversing:;  in  part 
25  Hun  206. — DiSTiNGi'isiiKn  in  V'osburgh 
V.  Lake  Shore  &  M.  S.  R.Co.,  15  Am,  iS;  Eng. 
R.  Cas.  249, 94  N.  Y.  374,  46  Am.  Rep.  148. — 
Doing  v.  Xew  York.  O.  &•  W.  R.  Co.,  73 
J/un  270.  26  A'.  1'.  .s'////).  405. 

If  a  defect  existed  in  the  mad  which  was 
known  10  the  company,  but  which  it  was 
impossible  for  them  lo  remove  immedi- 
ately, and  in  consequence  of  such  defect 
the  mad  was  unsafe  but  not  itnpa.ssable, 
and  yet  they  should  sutler  an  employe,  in 
ignotance  of  the  defect,  to  attempt  to  pass 
upon  the  road,  and  injury  should  thereby 
result  to  him,  the  company  would  be  liable. 
So,  on  the  other  hand,  if  the  employe  had 
knowledge  of  the  defect,  and  the  employers 
had  not,  the*  latter  would  not  be  liable. 
And  where  both  parties  had  such  knowl- 
edge each  takes  the  risk,  unless  the  com- 
pany undertake  to  give  special  directions  as 
to  the  mode  of  operating.  Indianapolis  &^ 
C.  R.  Co.  V.  Love,  to  /nd.  554. 

5)7.  NcmmI  not  f'liriiisli  vrry  l><>.st  iim- 
cliiiicry,  etc.*— The  machinery  and  oiher 

*Duty  of  employer  to  furnish  "best"  appli- 
ances. How  far  employe  .issiiines  risks  of  em- 
ployment, see  note,  54  Am    Ukp.  726. 

Duty  of  company  lo  furnish  employd's  with 
best  appliances.  U'hen  not  bound  to  adopt  a 
new  invention,  see  41  Am.  &  Enc.  R.  C«s.  353, 
a/>s/r. 

Machinery  and  appliances  furnished  employfis 
must  be  reasonably  safe,  see  note,  13  L.  R.  A. 
374. 
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devices  furnished  the  employe  in  operating 
the  road  are  not  required  to  be  ttie  best, 
or  of  the  most  aiiprovcd  kind,  or  to 
be  absolutely  safe.  It  is  siillicieTit  if  the 
same  are  reasonably  safe.  C/i/ofjfo,  A'.  I.  &* 
P.  R.  Co.  V.  Loncrgan,  28  Am.  &*  Eng.  A'. 
Crs.  491,  nS  //A  41.  7  -V.  E.  Rep.  55.— 
yi.oriNG  Lake  Siiore  &  M.  S.  R.  Co.?'. 
McC.rmick,  74  l'"l-  447-— nisTiNCUlsiiKU 
IN  Iliihn  V.  Missouri  I'ac.  K.  Co.,  31  Am. 
&  Imi^j.  R.  Cas.  221,  92  Mo.  440. — Robi'itson 
V.  Conielson,  34  Pul.  Rfp.  716.  C/i/Vniio  &> 
A.  R.  Co.  V.  AVr/-,  14S  ///.  605,  35  X.  E. 
Rt-ft.  1 1 17. — AiMkoviXG  Fittsburjj,  C.  &  St. 
L.  R.  Co.  7'.  Thompson,  56  111.  138.  Fol- 
lowing Tuller  V.  Talboit,  23  111.  357. 
()\  KUKULING  Toledo,  P.  &  \V.  R.  Co.  v. 
Conroy,  68  111.  560,  QUOTING  Cliicas^'O,  R.  I. 
&  P.  R.  Co.  V.  Loner},'an,  118  111.  48.— C'/z/ra- 
j^-o.  />'.  e-  O.  R.  Co.  V.  Smith.  18  ///.  .■///.  1  ly. 
— OroTLNG  Lake  SlKjrc  iS:  M.  S.  R.  Co,  v. 
MiCortnick.    74  Iiid.    440;    Ft.  Wayne,  J. 

6  S.  R.  Co.  7'.  Cildersleeve,  33  Mich.  133; 
Smith  V.  St.  Louis,  K.  C.  ^S:  N.  R.  Co.,  69 
Mo.  y..—Laki'  Shore  Sf*  M.  S.  R.  Co.  v.  Mc- 
Cormick.  5  Am.  &>  Eiin^.  R.  Cas.  474, 74  Iitd. 
440.— yuoiKD  IN  Chica<;o,  H.  Hi.  Q.  R.  Co. 
V.  Smiih,  18  111.  App.  119;  Chicago,  R.  I.  iS: 
P.  R.  Co.  7'.  Lonert,'an,  28  Am.  iS:  Knt,'.  R. 
Cas.  491,  118  III.  41. — Louisville  &~»  N.  R. 
Co.  V.  On;  8  Am.  i^  E/ij^^.  R.  O.f.  94,  84 
/uil.  50,  Ahhison,  T.  &>  S.  /•".  A".  Co.  v. 
McKci',  37  Kmi.  592,  15  J\u-.  Ref).  4S4. 
Dobv   V.   Kentucky   C.  R.    Co.,  (AV.)   4    .S". 

IV.  Rep.  303.— Quoting  Rallimore  iS:  O. 
R.  Co.  V.  Rowan,  104  Ind.  88,  3  N.  K.  Rep. 
627  ;  Houston  &  T.  R.  Co.  7'.  Oram,  49  Te.x. 
341.—//.  li'avne,/.  <5-»  S.  R.  Ok  v.  Gilder- 
sUfve.  ■},■},  Mich.  133. — OuoiKD  IN  Chicaj^'o, 
H.  .SfO.  R.  Co.  7/.  Smith,  18  111.  Ai)|).  119. 
Rf.vikwkoin  Mcliinnis  7'.  Canada  Southern 
Hridp;e  Co.,  8  ,\m.  A:  Vav^.  R.  Cas.  135,  49 
Mich.  466. — Michi;iit  C.  R.  Co.  v.  Siiiith- 
u'/i,  I  //w.  (T-j  A"y/^  .  A'.  Cits.  101,45  -^li'h.  212, 

7  A'.  Jl ■.  /i'ep. 791.— Qr< ) IKO  IX  Norfolk iS: \V. 
R.  Co.  V.  Jackson, 'S5  Va.  489.  8  S.  E.  Rep. 
yjo.—Ifiitter  V.  Illinois  C.  R.  Co..  69  A/iss.  642. 
13  -S',;.  AV/.  827.  Jluh/i  V.  Missouri  /'ac.  R. 
Co.,  31  Am.  i~»  E.W'^'-.  R.  Cos.  221.  92  Mo. 
440.  10  West.  Rep.  405.  4  .S".  If".  Rep.  937.— 
Distinguishing  Smith  v.  St.  Louis,  K.  C. 
k  N.  R.  Co.,  69  Mo.  32;  Chicago,  R.  \.k 
P.  R.  Co.  7'.  Lonerfi;an,  nS  \\\.  .^\.  —  Tahler 

V.  llaniiilhil  (S^  St.  J.  R.  Co.,  31  Am.  &^ 
Eng.  R.  Cas.  185,  93  Mo.  79.  11  ffr-.f/.  Rep. 
462,  5  S.  W.  Rep.  810.  Eriel  v.  Citizens'  R. 
Co.,  iijil/o.  503,  22  5.    If.  Rep.  498.  J/iei-ej' 


V.  Taaffe,  105  iV.  Y.  26;  ajjirming  39  Hun 
656,  mem.,  which  reversed  d  i\.  Y.  S.  R.  426. 
Van  Horn  v.  lioston,  H.  T.  S^  \V.  R.  Co.,  4 
N.  Y.  S.  R.  782,  42  Hun  654,  mem.;  af- 
firmed in  1 1 3  A'.  Y.  634,  mem. ,  20  A'.  E.  Rep. 
878,  22  N.  Y.  S.  R.  994.  Thorn  v.  A'ew 
York  City  lee  Co.,  11  A'.  Y.  S.  R.  845,46 
Hun  497.  Spencer  v.  A'cw  York  C.  <S^  //. 
R.  R.  Co.,  51  A'^.  Y.  S.  R.  386,  67  ////;/  196, 
22  A^  Y.  Supp.  100.— .Ari'LViNG  Hajus  v. 
Syracuse,  13.  &  N.  Y.  R.  Co.,  103  N.  Y.  312. 
3  N.  Y.  S.  R.  96  ;  Kern  v.  De  Castro  it  D. 
S.  R.  Co..  125  N.  Y.  50,  34  N.  Y.  S.  R. 
161.— McNeil  V.  Aew  York,  L.  E.  &-  IV.  R. 
Co.,  54  A'.  )'.  S.  R.  201,  71  Hun  24.— F(jl- 
LOWING  Api)el  V.  HulTalo,  N.  Y.  «&  P.  R. 
Co.,  Ill  N.  Y.  550.  20  N.  Y.  S.  R.  90.— 
Jacobson  v.  Cornelius,  24  N.  Y.  S.  R.  360.  5 
N.  Y.  Supp.  3o().  I'ittsburgh  <S-  C.  R.  Co. 
V.  Sentmcyer,  5  Am.  &*  E.ng.  R.  Cas.  508,  92 
Pa.  St.  276,37  Am.  Rep.  6S4.  — Noi  FOL- 
LOWKD  IN  Chicaii;o,  M.  &  St.  P.  R.  Co.  v. 
Carpenter,  56  Fed.  Rep.  451;  Baltimore 
&  C).  R.  Co.  V.  Rowan,  23  Am.  &  Ens,'.  R. 
Cas.  390,  104  Ind.  88.  Quo IKU  in  Scott  v. 
Oregon  R.  &  N.  Co.,  '28  Am.  &  En-.  R. 
Cas.  414,  14  ^^rcg.  211. — Payne  v.  Reese,  100 
l\x.St  30i."Oi'niT;u  IN  Mensch  7'.  Pennsyl- 
vania R.Co.,  150  Pa.  St.  <^^fo.—P':ihtdelphia 
&•  R.  R.  Co.  V.  Hughes,  33  Am.  &>  Eng.  R. 
Cas.  348,  119 /v.  St.  301.  II  Cent.  Rep.  822, 
13  At  I.  Rep.  286,  21  ll'.A'.  C.  166.  I ntir  na- 
tional &*  G.  X.  R.  Co.  V.  Williams,  82  Te.v. 
342,  \%S.  ir.  Rep.  700.  AV.rv.  Texas  Pac.  R. 
Co.,  82   7>.r.  473.  18  .V.    //'.  Rep.  571. 

The  master  may  use  any  reasonably  safe 
machine  lie  chooses  to  use,  but  he  may  not 
use  a  defective  machine,  unless  il  is  as  safe 
as  the  complete  machine  wnild  have  been. 
Muirhead  v.  Hannibal  iS»  ^SV.  f.  R.  Co.,  19 
Mo.  .Ipp.  634. — Following  Porter--.  Han- 
nib.d  &  St.  }.  R.  Co..  71  Mo.  72. 

An  employer  performs  his  duty  when  he 
furnishes  appliances  of  ordinary  rh;irarter 
and  n?asf)nable  safety  ;  and  the  former  is  the 
test  of  the  latter.  For  in  regard  to  the 
style  of  the  implement,  or  the  nature  of  the 
mode  of  performance  of  a  work,  "  reason- 
ably safe"  means  s;ife,  accorrling  to  the 
usages,  habits,  and  ordinary  ri'-ks  of  the 
busitiess.  Titus  v.  Ihadford,  li.  Q-'  K.  R. 
Co.,  136  Pa.  St.  618,  20  ,•///.  AV/.  517. 

If  a  company  use  such  as  are  in  general  use, 
that  is  all  that  can  be  retpiired.  Smith  v.  St. 
Louis,  K.  C.  &^  N.  R.  Co.,  69  Mo.  32. — 
Distinguishing  Lewis  7'.  St.  Lmiis  &  I.  M. 
R.  Co.,  59  Mo.  495;  Wonder  7'.  HaltimoreA 
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O.  R.  Co..  32  Md.  41 1 ;  Tol.do,  W.  &  \V.  H. 
Co.  V.  Ashury.  84  111.  434.  (Juotlm;  War- 
iiLT  V.  Eiic  R.  Co.,  39  X.  Y.  471.-D1STIN- 
(lUiSilKl)  IN  llulin  r'.  Miss(juri  I'ac.  K.  Cu., 
31  Am.  \'  Lii),'.  K.  Cas.  221,  9.1  Mn.  440. 
Fdi.i.owku  IN'  Caf^ney  v.  Hannibal  >S:  Si.  J. 
R.  C(i.,6<;  Mo.  416;  Miiirliead  t'.  Hannibal 
&  St.  J.  K.Co.,  ly  M'i.  Ap|).  ^134:  Warniini,'- 
ton  V.  Atc'ni.-;on,  T.  iS:  S.  F.  K.  Co.,  46  Mo. 
.App.  159.  yLOTKli  IN  Cliicai;o,  B.  &  O.  K. 
Co.  V.  Sniilli,  iS  111.  .App.  119. 

Or  .si:c:li  as  a  prmlunl  man  would  furnish 
if  his  own  iil'e  wi-n:  c.xpuSiMl  to  ilic  ii.iiii;cr 
that  would  result  from  unsuitable  or  unsafe 
appliances.  lUirkc  v.  \'.'i//ui!>r,\  9S  A'.  1'. 
56:.  — Fdi.i.owKU  IN  F5.1J1IS  7'.  Syracuse,  H. 
&  N.  Y.  K.  Co.,  28  Am.  .V  Eng.  R.  Cas.  499, 
103  N.  Y.  312.  Hi:vii;wi;i>  in  I.atllin  f. 
MulTalocS;  S.  \V.  R.  Co.,  106  X.  V.  136. 

[?ut  employes  fiii;a,^cd  in  ruimini;  trains 
must  be  supplied  willi  the  best  known 
machinery  and  appliances,  as  the  worU  is 
more  danj;erous.  C/iic^i^o,  A'.  1.  <^  /'.  R. 
Co.  V.  /.V(/vv,  3S  ///.  J//.  523. 

A  master  is  not  an  insurer  that  his  appli- 
ances are  absolutely  free  from  defect,  and 
the  fact  that  the  servant,  a  fireman,  was  in- 
jured wnilc  f)beyin,!,' the  instructions  of  the 
engineer  to  throw  ojien  a  switch  similar  to 
those  in  use  on  well-regulated  railroads, 
which  act  was  not  within  the  scope  of  his 
ordinary  duties,  does  not  change  the  rule 
that  the  employe,  in  an  action  for  personal 
injuries,  must  show  that  the  injiny  com- 
plained of  was  caused  by  some  defect  which 
arose,  or  had  not  been  discovered  or  reme- 
died, owing  to  the  negligence  of  the  master 
or  of  some  person  intrusted  by  him  with 
superint<'ndence.  Mary  Lcf  C.  &>  A'.  Co.  v. 
Cliavihliss,  97  Ala.  171,  11  So.  A'r/>.  897. — 
DiSAiM'RoviNc,  Pittsburgh, C.  «&  St.  L.  K.Co. 
V.  .\dams,  105  Ind.  151. 

In  an  action  by  the  driver  of  a  horse-car 
for  injuries  received  in  consecpience  of  the 
alleged  negligence  of  the  company  in  fur- 
nishing a  straight  pin  to  attach  the  single- 
tree to  tiie  draw-head  of  the  car,  which 
worked  out  of  its  hole  while  the  car  was  in 
motion,  instead  of  furnishing  a  safety-pin  to 
prevent  accident,  it  is  error  to  instruct  the 
jury  that  the  obligation  upon  the  master 
required  him  to  furnish  such  appliances 
"  as  combine  the  greatest  safety  with  prac- 
tical use. "  SappenfieU  v.  Main  St.SfA.P. 
Jt.  Co.,  91  Ca/.  48,  27  Pac.  A't'p.  590. 

It  was  not  negligence  to  use  a  green, 
round  pole  as  a  liver  for  raiding  and  level- 


ing the  roadbed  of  a  railroad,  although 
"jacks  "and  other  instrumentalities  might 
have  been  effectively  emi)loycd  ;  and  there- 
fore the  defendant  was  entitled  to  the  in- 
struction "  that  if  the  jury  lind  that  liie 
defendant  company  was  using  the  ordinary 
lever  used  in  such  cases,  and  that  the  same, 
if  used  carefully  by  the  laborers,  was  safe, 
and  not  dangerous,  and  the  plaintiff  was 
injured  by  the  careless  use  by  his  lellow- 
servants,  it  is  not  negligence  of  the  com- 
pany, and  the  plainlilT  cannot  recover." 
YoiiK,^  V.  \'h\i;iiu'a  &->  .\'.  C.  Constr.  Co.,  109 
A'.  CWr.  618,  14  .S".  A".  A',/.  58. 

t).S.  Adopt! »r  lU'W    iiivoutUm.s 

aixl  ii»|ir<)V(iM»'iils.*- Railroad  compa- 
nies are  bound  to  avail  themselves  of  all 
new  inventions  and  improvements  ki:own  to 
them  wnicli  will  contribute  niatcrirdly  to 
safety,  whenever  the  utility  of  such  im- 
|ii(A-ement  has  been  thoroughly  tcftcd  and 
demonstrated.  Sniit/i  v.  A'fw  Yorl-  <S-  If. 
J\.  Co.,  19  A'.  1'.  127;  ajjirmin^i:;  6  Diier  225. 

—  DlSTINGt;iSHKI),      lOI.I.OWl'.l).     AND     RK- 

vii;\\i-'ii  IN  Siodder  v.  New  York,  L.  E.  cSt 
\V.  R.  Co.,  50  Hun  221,  19  N.  Y.  S.  R.  772, 
2  N.  Y.  Supp.  7.S0.  Fui.l.owK.n  in  Costello 
V.  Syracuse,  B.  &  N.  Y.  R.  Co.,  65  Barb. 
(N.  Y.)  92.  (Juoi'Ki)  IN  Kentucky  C.  R. 
Co.  T'.  Thomas.  ,9  Ky.  160;  Flinn  t'.  New 
York  C.  &  H.  R.  H.  Co..  51  N.  Y.  S.  R.  103. 
A  railroaii  companv  is  not  required,  by  its 
duty  to  its  employes  .iiid  servants,  to  adopt 
every  new  inviiilion  or  ajipliance  wIik  li 
may  be  useful  in  its  business,  and  wliich 
may  serve  to  diminish  the  risks  to  life,  linib, 
or  profierty  incident  to  its  service ;  it  is 
sufTicient  to  adopt  such  as  are  ordinarily 
used  by  prudently  conducted  roads  engaged 
in  like  business  and  surroundefi  by  like  cir- 
cumstances. Loui.'iviUr  <S-"  A'.  R.  Co.  v. 
Alhn,  2'iAiii.&^  Eiii^.  R.  Cas.  514,  78 ///./. 
494.  Ci.-or^ia  I'ac.  A'.  Co.  v.  Profist,  83  Ala. 
518,  3  So.  Rff>.  764.— Ai'i'k()ViN(;  Louisville 
&  N.  R.  Co.  11.  Allen,  78  Ala.  494.  — Foi.- 
I.OWKI)  IN  .Alabama  (i.  S.  R.  Co.  v.  Arnold, 
3;  Am.  &  Eng.  R.  Cas.  466.  84  Ala.  159,  4 
So.  Rep.  359,  5  Am.  St.  Rep.  354.— /i'/«7/- 
mond  G^  7).  R.  Co.  v.  Jones,  92  ^lla.  218.9 
So.  Rep.  276.  Sappenfu-lii  v.  Main  SI.  <S>»  A. 
P.  R.  G».,9i  Cal.  48,  2-]  Pac.  Rep.  590.— Dl.S- 
TiNC.uisiiiNC.  Treadwell7A  Whittier,  81  Cal. 
599,  15  Am.  St.  Rep.  Zz.— Toledo,  «'.  fi-  IV. 


*  Duty  of  company  to  furnish  servants  with  im- 
proved macliinery.  see  note,  15  Am.  &  Eng.  R. 

Cas.  SjS      .Se-  also  Xn  /</.  217,  abstr. 
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/*.  Co.  V.  Asfittry,  84  ///.  429.— QuoiKn  IN 
Smitli  7A  St.  Louis,  K.  C.  &  N.  R.  Co.,  69 
Mo.  32.— />'///v/.v  V.  C/iica^o,  M.  &•  S/.  /'.  A'. 
Co..  2S  .1"/.  'Sr'  Eiit;.  R.  Cas.  409,  69  A'tiVJ 
450.  30  A'.  //'.  Rip.  25. 

If  the  LDiiipiny  Ikis  reasonably  safe  ma- 
cliiiiory  ainl  apijlianccs,  it  will  not  l)e  rc- 
(luircil  to  iliscanl  liie  same  and  adopt  or 
apply  a  new  invention  which  is  yet  an  e.x- 
petiincMit  and  hut  paitiaJly  adopted  by 
'>tlHr  companies.  C/itiiii^o,  A'.  /.  e^  J'.  A'. 
(.!>.  V.  /.oiifr:;an,  28  /////.  &»  Eut;.  A'.  Ctis. 
491,  118///.  41.7  X.  E.  Rt-p.  55.  " 

Neither  companies  nor  individuals  are 
boimd,  as  hciween  themselves  and  their 
servants,  to  disc;ird  and  throw  away  their 
implements  or  machinery  upon  the  dis- 
coverv  of  every  new  invention  which  may 
be  thoui,'ht  or  claimed  to  be  belter  than 
those  they  have  in  use;  but  if  they  take 
01  (li nary  care  and  e.xercise  ordinary  pru- 
dence to  keep  their  implements  or  machin- 
ery in  sound  repair,  so  that  harm  does  not 
rt'siili  to  I  he  servant  for  want  of  such  sound 
ciindilion  of  the  implements  or  machinery 
u-ed,  then  sudi  individuals  or  companies 
will  not  be  responsible  to  servants  for  in- 
juries which  may  occur  to  them  in  the  use 
of  such  implements  or  macldnery.  Lake 
Short'  Sf'  M.  S.  A'.  Co.  v.  McCoriitick,  5  Am. 
&*  Eui^.  R.  Cas.  474,  74  ///,/.  440. -Curri- 
ClsiNd  St.  Louis  &  S.  E.  R.  Co.  v.  Vaiirius, 
56  Ind.  '^w.— Wilson  v.  Loiiisiulle  &*  N.  R. 
Co.,  8;  Ala.  269,  4  So.  Rrp.  701. 

An  employer  is  not  bound  to  make  use  of 
the  newest  mechanical  appliances  for  the 
pnr])ose  of  insuring;;  the  safety  of  his  em- 
ploves,  especially  if  it  does  not  appear  that 
on  the  whole  it  would  be  adv.mtageous  to 
them.  So  a  railway  company  is  not  bound 
to  block  its  froths,  particularly  if  it  does  not 
ai)[)ear  ihat  in  doini;  so  it  woidd  nf)t  entail 
{greater  dangers  than  it  would  avert.  J/f- 
GiiDtis  V.  Caiiai/a  SouHicrn  /ir/i/t^n  Co.,  8 
/////.  i5>»  Eiijr.  A\  Cas.  135,  49  .\h\/i.  466,  13 
N.  IV.  Ref).  8ig. -RKViKWiNd  Ft.  Wayne, 
J.  <Sr  S.  \i.  Co.  V.  (iilderslecve.  33  Mich.  133. 

A  master  may  even  have  in  use  a  machine 
or  appliance  shown  to  be  less  safe  than 
anotlier  in  general  use,  without  lieins;  liable 
to  his  servants  for  the  conserpiences  of  the 
use  of  it.  If  the  servant  think  [iroper  to 
operate  surh  machine,  it  is  at  lii**  own  risk  ; 
and  all  that  can  be  required  is  that  he  shall 
nut  be  deceived  as  tf)  the  de^'n-e  of  daiiirer 
tha;  he  incurs.  Woiuh'r  v.  Baltimore  if  O, 
R.  Co.,  32  Md.  411. 


As  to  appliances— particularly  new  inven- 
tions, or  changes  claimed  to  be  imijrovc- 
meiits— all  raihoails  are  not  recpdred  to 
conform  to  one  st;mdard.  Allowance  is, 
and  must  be,  made  for  diversity  of  o|>inion  ; 
and  their  use  by  a  majority  of  roads  does 
not  necessarily  recpiire  all  roads  to  adopt 
them.  Louisville  &»  N.  R.  C\  v.  Hall.yy 
Am.  (5-  /i//!,'.  A'.  Cas.  298,  87  Ala.  70S,  4  L. 
R.  A.  710,  6  .S',;.  Rep.  277. 

A  master  may  carry  on  his  business  with 
an  old  machine  not  provided  with  all  the 
safci;iiards  attached  to  newer  machines;  he 
may  disch.irge  a  servant  employed  to  run 
it  who  refuses  U->  p'-rform  his  stipulated 
service,  and  a  threat  to  do  so  is  wox.  coer- 
cion which  will  make  the  master  liable  for 
injuries  to  the  servant  resulting  from  the 
use  of  the  machine.  Sweeiuy  w  lierlin&'J, 
Ljr.'i-lop,'  Co.,  loi  jV.  ]'.  520,  5  X.  E.  Rep. 
358.— Di.stinguisiiinh;  Ilawleyt'.  Northern 
C.  R.  Co.,  82  N.  Y.  370.— Foi.i.owKD  IN 
Hajus  7'.  Syracuse,  \\.  h  N.  Y.  R.  Co.,  2S 
Am.  &  Fng.  R.  Cas.  499,  103  N.  Y.  312. 

The  burden  of  proof  is  upon  tiie  plain- 
tilT  who  charges  negligence  tor  not  adopting 
a  certain  device,  to  show,  from  a  survey  of 
the  whole  field,  that  the  new  device  could 
be  safely  adopted  and  that  it  alTorded  the 
desired  protection  in  one  direction,  without 
the  iiuroduition  of  new  perils  in  another. 
Chiii\i^o  &>  A.  R.  Co.  V.  Ee-iV,  15  ///.  App. 
125. 

That  an  instrument  is  new  and  requires  a 
(lilTerent  kind  of  management  on  the  part  of 
persons  using  it  is  no  reason  against  its  in- 
troduction ;  and  an  employe  using  such 
new  machinery  is  charged  with  knowledge 
of  its  \  isible  qualities  and  the  ordinary 
Working  or  elTect  of  such  (jualities.  Gtilf,C. 
iS-'.S".  /•'.  R.  Co.  V.  Williams,  39  /////.  ^^Eiii^. 
R.  Cas.  292,  72  Te.v.  159,  12  .V.  /F.  /\\p.  172. 

JM>.  Do^nM"!  of  viwi'.  <li'iiiaii<l('il.^ — 
(r)  /«  j^eneral. — The  legal  obligation  im- 
posed on  railroad  compaiues  !)y  their  con- 
tracts with  passengers  :md  employes  is  that 
their  machinery  is  suitable,  sidTicient,  and 
as  safe  as  care  and  skil'  can  make  it ;  and 
that  they  will  be  responsible  for  injuries 
residtiiig  from  defects  therein,  which  might 
have  been  detected  by  their  agents  upon  a 
careful  and  skilful  application  of  the  proper 
and  ap[)roved  tests.     Xas/tville  &*  D.  R.  Co. 


♦Decree  of  caie  required  in  railroad  tom- 
paiMcs  in  furnishini;  .ipplianccs  f<ir  use  of  em- 
ployfis,  see  44  Am.  &  Eng.  R.  Cas.  521,  abstr. 
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v.yonfs,  9  //m/f.  (  Tin'i.)  17, 19  Am.  A'y.  AV/. 
261.  Nor  Koi.i.iiwiNc;  Niislivillc  fi  C.  K. 
Co.  7'.  Klliotl.  I  C'iMw.  (Iciin.)  rdO.  Dis- 
TiNOUisHKii  IN  K;i8t  Tciin.,  V.  &  Cj.  U.  Co. 
7'.  Aikun,  <S'^  'rciin.  245. 

An  iiisirudion  wliicli  tells  the  jury  that 
it  is  lilt;  duty  i)[  a  < oniiiaiiy  to  fiiini?.li  its 
<'nii>li  :cr,  reasonably  safe  iiiacliincry  and 
applMiices    is   erroneous. 


as   it   makes   the 


C(Mn|iany  :i  unaratilor  of  the  reasonable 
fitness  and  safc-iy  of  its  niadiinery  in  all 
cases,  wlijiii  is  a  lii(.;her  ile>,'iec  of  care  than 
the  law  rc<|nires.  'I'iie  company  is  hound 
only  to  use  a  hi^h  dej^ree  of  rare  in  provid- 
ing safe  miichinciy  auda|)pliaiices.  C/iicdf^o, 
II.  &^  O.  A'.  Co.  V.  Mitikfs,  36  //A  --//'/.  195. 
—  Ki  viKWiNC.  Camp  Point  Mfj,'.  Co.  v. 
Halioii,  71  ill.  417. 

(2)  (>>)///uinuiiyi: — The  master's  duty  re- 
quires of  him  ordinary  care  to  supjily  and 
maintain  reasoiiai)ly  safe  and  sullicient  ap- 
pliances necessary  for  the  servant's  work. 
A/corn  v.  C/ihai^o  C"  /l.  A'.  Co..  55  .////.  &* 
Kii^'.  A'.  Ccis.  87,  icS  ,1A).  Si,  iS  .S'.  W.  A',-/,. 
188.      IVooiht'orl/i  V.  St.  r,ii,/,  M.  &^  M.  A'. 
Co.,  5  MrCrary  (U.  S.)   574,   18  Fed.  Rep. 
282.      U'tf/>(is/i  A'.  Co.  V.  MiDitiiiel.i,  11  Aiit. 
iS-  Kitj^.  A'.  Ciis.  15S.  107  i'.  S.  454.  2  .S;v/. 
C/.  Rep.  932.     Cor.solidiiled  Cool  Co.  v.  Hon- 
ncr,  43   I//.  Af>p.   17.     liidiiiihi   Cur  Co.   v. 
I'lirler,  lito/iid.  181. — Foi.i.owKU  in  O'Neal 
V.   Chicai^o   ,t    I.    Coal    R.   Co.,    132    Ind. 
110.-  /,'o/i>t  V.  C/ihOi;<>.  R.  I.  Sr*  /'.  A'.  Co., 
106  Mo.  429,  17  .S'.  /;'.  Rep.  580.     Got  haul  v. 
Kit II SOS  City  C-^  S.  R.  Co.,  1 1 3  ,IA».  408,  20  S. 
ir.  Rep.  1060.     Ilonliy  v.  Crand  Ti mil;  R. 
Co.,  62  A'.  //.  274.     I'oiilkiier  v.  I'.iie  R.  Co., 
49  />\ir/>.    (A".    1'.)  324.     Missouri  /'ue.   R. 
Co.  V.  I.yde,  II  Am.  &*  /'■"!(■  R.  Cos.  188,  57 
7'('.i-.  505.     Intentatioihil  ^  G.  A'.  A'.   Co.  v. 
A'.7A75  7''''-  50.  '2  ^.  "'.   Rep.  321.     Gii/f, 
C.  &^  .v.  /■'.  A".  Co.  V.  Joliiium,  83  Te.r,  628, 
1 1;  .V.  ;  \ '.  Rep.  151.    luilliiuore  i^  t^.  A'.  Co.  v. 
MeKeiirie.  24  ./w.  &^  l''->ii^.   R.  Cos.  305,  81 
\\i.  7i.-(_)U(nr.i>  IN   Richmond   .V   I).   R. 
Co.  7'.  Norment,  84  Va.    167.  4  S.   K.  Rep. 
211;  Richmond  it  I).  R.  Co.  7/.  iJurneit,  88 
Va.  53S.— A'/i7////(Wr/<r«^  D.  A'.  Co.  v.  Geori^e, 
48  .iw.  c"!-.  A";/;!,'.  A'.  Cas.  331,  88  /',/.  223,  13 
.S'.  A".  AV/.42<).--OliiniNr,  Cay/.er  ;/  Taylor, 
loCJr.iy  (Ma>;s.)274;  Richmond  ,\r  I).  R.  Co. 
V.  Norment,  84  Va.  167.— AV//,>/X' ^  W.  R. 
Co.  V.    Gi/moii,  88  Va.   239,13   .S'.  A".    Rep. 
475- 

A  delej;ati.)n  of  th.it  duty  to  subordinates 
does  not  absolve  the  master  from  liability 
lor  Its  breach.      Taylor  v.  Missouri  I  ac.  R. 


Co.,{Mo.)  if)  S.  If.  Rep.  2oC>.    Sf.  Louis,  /. 
M.  iS-  .V.  A'.  Co.  V.  Harper,  44  Ark.  524. 

Il  is  only  ordinary  care  that  is  required  of 
the  master,  but  ordinary  care  re(iiiircs  that 
he  should  take  notice  of  the  lial)ility  of  a 
rope  to  become  worn  and  unsafe  from  a^c 
and  use.  Indiana  Car  Co.  v.  I'arker,  100 
/;/(/.  181. 

(3)  Reasonable  f<j/Y.— Tlie  company  must 
use  all  reasonable  care  to  provide  and  keep 
in  ri^pair  safe,  sound,  and  suitabh;  instru- 
mentalilies  and  machinery  for  tlie  use  of  its 
employes.  R/e/nuond  ij.-^  I>.  R.  Co.  v.  Hill- 
iai/is,  39  Ant.  &*  JOitf.  R.  Cas.  326,  8f)  /  a, 
165,  9  ..V.  Ii.  Rep.  990.  Cooper  V.  Central  Ii, 
Co.,  44  I<i:i'ii  134.  Con-.cay  v.  Illinois  C. 
A'.  Co.,  50  Iowa  465.  Ilolden  v.  I-'itcIi' 
limx  R.  Co.,  2  ,/;;/.  &^  liiit;.  R.  Cas.  94,  129 
yJAfn.  2C)8,  37  ,////.  Rep.  343.  Gates  v.  South- 
em  Minn.  R.  Co.,  2  Am.  il-^  I'-ni^.  A'.  Cas. 
237,  28  .Minn.  110,  9  X.  W.  Rep.  579.  IJut- 
ridi^e  V.  .Missouri  I'ae.  R.  Co.,  94  Mo.  468, 
13  West.  Rep.  644,  7  S.  ir.  Rep.  47C).  Henry 
V.  U'a/'.ish  Western  R.  Co.,  109  _,1A>.  488, 
19  .S'.  //'.  Rep.  239.  Rowers  v.  A'ew  \'ork 
C.  &^  II.  R.  R.  Co.,  (>o  Hun  19.  38  A'.  V. 
S.  R.  558,  14  A'.  )'.  Supp.  408  ;  oj/irined  in 
128  ,\'.  1'.  659,  mem.,  40  ,\'.  }'.  S.  R.  979. — 
Ai'i'i.viNi;  Chajiman  ?■.  liiic  *R.  Co.,  55  N.  Y. 
579;  liauli'C  7'.  .New  York  .S:  II.  R.  Co.,  59 
N.'V.  33f.;  Kdwards  ;:  .Niw  Voik  iS:  II.  R. 
Co,  98  N.  V.  245;  Kelly  ,-.  New  York  tS:  S. 
15.  R.  Co.,  109  N.  Y.  44.  (Ji;oriN(;  VVrif;lit 
V.  New  York  C.  R.  Co.,  25  N.  Y.  sGz.—  Carl- 
son  V.  I'liaiii.x  Uridine  Co.,  132  A'.  )'.  273,  30 
A'.  A".  Rep.  750,  43  A'.  Y.  S.  R.  iy\2  ;  ajlirni- 
'".<  55  /^I'li  -\^.  29  A".  }'.  .V.  A'.  553,  8  A'.  V. 
Supp.  634.  I>is/ier  V.  A'. 7.'  VorA-  C.  &^  II.  A'. 
J\.  Co.,  2  A'.  )'.  .S'.  A'.  276,  41  ////;/  C37.  mem.  ; 
affirmed  in  114  A'.  J'.  619,  mem.,  21  A'.  A". 
Rep.  415,  22  .A'.  Y.  S.  R.  \ooo.  Railey  v. 
Rome,  IV.  &*  O.  R.  Co..  19  A'.  J'.  .V  R.  '(-.^6. 
49  Hun  377,  3  A',  r.  .Supp.  585.  Knahtla 
V.  <>rei;onS.  A.  &^  U.  A'.  R.  Co.,  21  Dre^t^. 
I3r..  27  I'ac.  Rep.  91.  Te.xas  G^  P.  A'.  Co. 
V.  Huffman.  83  Tex.  2S6,  iS  S.  IV.  AV/>.  741. 
allien  V.  Union  Tac.  R.  Co.,  7  C'tah  239.  2O 
I'lie.  Rep.  297. 

A  company  is  bound  to  furnish  safe  and 
suitable  machinery,  so  as  not  to  expose  its 
em|)loyes  to  unnecessary  danj^er,  and  in  tiie 
performance  o(  this  duty  must  use  rc;is()nat)le 
cni(!.  Palmer  v.  Deiwer  CJ-*  A'.  G.  R.  Co.,  3 
MeCrary  {('.  .V.)  635,  12  Ped.  Rep.  392. 
Clement  v.  Ranki'i  Knittint^  Co..  20  A'.  )'.  .V. 
R.  19^),  3  A^  ]'.  Supp.  169.  Indianapolis  &^ 
St.  L.  R.  Co.  V.  IVatson,  33  Am.  &»  Eni^r,  j^\ 
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Cas.  334.  ii4/«</.  20.  12  U'es/.  Rep.  285.  14  A^ 
/:".  Hep.  72\,\l  N.  E.  Rep.  824.  Wooden  v. 
[fVv/«7-«  A'.  )'.  <S-  /'.  A'.  CV;.,  46  A'.  1'.  .v.  A'.  77- 
Herbert  v.  Northern  I'ac.  R.  Co.,  8  Am,  &* 
Bif,',  R.  Cas.  85.  3  DaL  38.  13  ^V.  //'.  AV/. 
349.  Oravelk  v.  Minnesota  &*  St,  L.  R. 
Co.,  3  McCrxry  U.  S.)  352,  10  /'ed.  Rep.  711. 
Trainor  v.  Philadelphia  Sr-  R.  R.  Co.,  137 
y'(j.  .S7.  148,  20  ////.  Rep,  632.  7y/(/)rr  v.  St. 
Louis,  A.  &*  T.  //.  A'.  Co.,  22  ///^/.  26. 
Whalen  v.  ////'«<)«  A*  i/.  /-.  A'.  6-  6'.  Co.,  16 
///.  ////.  320.  Faulkner  v.  /•.;■/>  A".  CV.,  49 
y.'.jr/^.  (^V.  K.)  324.  Anderson  v.  Rennet t,  38 
^/;«.  *3-  ^//jf.  A'.  6'<fJ.  87,  \CiOre};.  515,  8  //;//. 
5/.  AV/.  311.  19  Pac,  Rep,  765.  Krue^^er  v. 
Louisville,  N.  A.  &>  C,  R,  Co.,  31  Am.  &* 
Eng.  R.  Cas.  329.  III  Ind,  51,  9  West.  Rep. 
249,  1 1  A'.  E,  Rep.  957.  O'Neal  v.  Chicago 
&•  /.  Coal  R.  Co.,  132  fnd.  1 10,  31  A^.  E.  Rep. 
669.    Pennsylvania  Co.v,  Whiteomb,  31  /fw. 

<5-  A"«^.  A'.  6rtj.  149,  III  Ind.  212, 9  rr«/. 

A-f/.  823,  12  A'.  iEf.  y?t/.  380. 

As  a  general  rule,  in  the  contract  of 
hiring  there  is  an  implied  undertaking 
upon  the  part  of  the  master  that  he  will  use 
ail  reasonable  care  to  furnish  safe  premises, 
machinery,  and  appliances  for  conducting 
the  business  safely,  and  that  he  will  use  all 
reasonable  care  to  furnish  competent  and 
prudent  co-employes ;  and  on  the  part  of 
the  servant,  that  he  will  exercise  reasonable 
care  to  avoid  injury,  and  that  he  assumes 
all  ordinary  risks  incident  to  the  business, 
and  all  risks  from  the  negligence  of  co-em- 
ployes. Pittsburgh,  C.  &*  St.  L.  R.  Co.  v. 
Adams,  23  Am,  &*  Eng.  R.  Cas.  408,  105 
Ind.  151,  ^  N.  E.  Rep.  187.— RK.ViKwr.D  in 
Ohio  &  M.  R.  Co.  V.  Pearcy,  128  Ind.  197. 

What  is  reasonable  care  in  the  foregoing 
respect  will  depend  much  on  the  danger  to 
be  apprehended  from  the  use  of  the  appli- 
ance in  the  performance  of  the  particular 
work  in  hand.  Friel  w.  Citizens'  R.  Co.,  115 
Mo.  503.  22  S.  W,  Rep.  498. 

A  master  cannot  claim  immunity  for  poor 
machinery  furnished  employes  on  the 
ground  that  he  has  exercised  due  rare  in 
selecting  mechanics  of  competent  skill  in 
the  construction  of  such  machinery  and 
buildings,  but  assumes  the  burden  of  seeing 
that  such  mechanics  actually  exercise  rea- 
sonable care  and  skill  in  the  execution  of 
their  work.  Collyer  v.  Pennsylvania  R.  Co., 
49  N.J.  L.  59.  6  Atl.  Rep.  437. 

Defendant  was  engaged  in  general  repairs 
of  its  road  by  resurfacing  and  taking  up 
old  and  putting  down  new  ties  and  rails. 


PlaintitI  was  in  its  employment  as  brake- 
man  on  a  gravel  train  engaged  in  drawing 
gravel,  and  was  injured  by  a  car  running  oil 
the  track  in  conseijuence  of  its  bad  condi- 
tion. Held,  that  the  rule  that  it  is  the  duly 
of  a  master  to  use  reasonable  care  and  skill 
to  furnish  his  servants  safe  and  suitable  in- 
struments and  means  to  perform  the  service 
in  which  they  are  engaged  applied.  Mad- 
den V.  Minneapolis  &•  St.  L.  R.  Co.,  18  .,-////. 
«S-  Eng.  R.  Cas.  63  32  Minn.  303,  20  A'.  W. 
Rep.  317.— DlsriNCUIsilFl)  in  Carlson  v. 
Ore.non  S.  L.  »Sj  U.  N.  K.  Co.,  21  Oreg.  450. 

(4)  Due  care — Proper  care. — It  is  the 
duly  f>f  a  company  to  use  due  care  to  pro- 
vide materials,  machinery,  and  other  means 
by  which  its  employes  are  to  perform  the 
work  for  which  they  are  employed,  safe  for 
their  use,  and  to  keep  the  same  in  re[)air, 
so  as  not  to  unnecessarily  expose  them  to 
danger;  and  when  it  has  done  this,  said 
employes  assume  the  risks  and  dangers  in- 
cident to  the  company's  business,  including 
those  originating  from  the  negligence  of 
their  fellow-servants.  Ilirivitt  v.  I'lint &•  P. 
M.  R.  Co.,  31  y//«.  &^  Eng.  R.  Cas.  249,  67 
Mich.  61,  34  A'.  IF.  AV/.f)59.  11  West.  Rep. 
148.  Cullen  V.  National  Sheet  Metal  Roof- 
ing Co.,  1 2  A'.  Y.  S.  R.  508.  Lee  v.  Rarroiv 
Steamship  Co.,  6  N.  V.  S.  A".  285 ;  appeal 
dismissed  in  113  A^.  Y,  659,  mem.,  21  A'.  E. 
AV/.  415,  22  A'.  Y.  S.  R.  1000. — Following' 
Painton  v.  Northern  C.  R.  Co.,  83  N.  Y.  7. 

The  measure  of  railway  companies'  lia- 
bility to  their  servants  and  their  passengers 
with  regard  to  the  track,  machinery,  etc., 
is  not  the  same.  They  do  not  warrant  10 
their  servants  the  safe  condition  of  their 
line  and  machinery.  They  guarantee  only 
that  due  care  shall  be  used  in  constructing 
and  in  keeping  in  repair  and  in  operating 
the  line,  appliances,  and  qiachinery.  Little 
Rock  &*  Ft.  S.  R.  Co.  V.  Eubanks,  31  .,-////. 
<S-  E.ng.  R.  Cas.  176,  48  Ark.  460,  3  S.  W. 
Rep.  808. 

Where  the  master  undertakes  to  furnish 
structures  to  be  used  by  the  servant  in  the 
performance  of  his  work,  the  master  must 
use  due  care  in  the  erection  of  the  struc- 
tures, and  if  there  is  negligence  on  his  part, 
or  on  the  part  of  some  one  representing 
him  in  that  respect,  he  is  liable  for  injuries 
sustained  by  the  servant.  Ihnuen  v.  Chicago, 
B.  6-  K.  C.  R.  Co.,  95  Mo.  268,  14  West.  Rep. 
744,  8  S.  IV.  Rep.  230. 

The  rule  that  the  master  must  exercise 
proper  care  in  furnishing  safe  machinery, 
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etc..  to  perform  the  service  in  which  the 
ciiiploye  is  en^':ij,'e(l.  extends  to  all  classes 
of  business— as  well  to  the  removal  of  a  dis- 
abled enyine  from  the  roadway  to  a  place 
fur  repair,  as  lo  llie  (iperations  of  the  trains 
on  the  road.  Tlie  same  rules  apply  to  em- 
ployes, as  in  otlier  cases,  in  reference  to  the 
det;rce  of  care  incumbent  on  tiiem.  Jloiis- 
Ion  &'  T.  C.  A'.  Co.  V.  0'//.i/;\  64  Tlvr.  600. 

(51  Kfiisoiidi'!.'  mill  ordiihvy  tWf,  skill, 
aiiil ih'l/^fihf.—  \f<  be; ween  a  railroad  com- 
pany and   its  e'  ipioyc's,  the  raihoad  com- 
pany is  re(inire(,'  to  -, xcnise  reasonable  and 
ordinary  can-  ainl  dili.^ec.ce,  and  only  such, 
in  furnis'.iing  to   its  employes   reasonably 
safe   machinery   and    insirumcnialiiies   for 
the  operation  of  its  railroail.     Atclu'soii,  T. 
&*  S.  J'.  A'.  Co.  V.  U\{i:iif>\  2i  Am.  c^  Kiij;. 
A'.  Ciu.  637,  33  KiVi.  660.  7  I\u:  Jup.  204. 
liutlington  &*    C.  R.  Co.s.  l.ulic,  17  ^olo. 
280,  29  Pui-.  Ri-p.  175.     C/in\\t;o,  />'.  &»  Q.  /'. 
Co.   V.  Al'rihl,  7   ///.  -//'/.    130-     A';./;/-  v. 
iV.hite,  8  ///.   A/>f>.  5S3.     Umback  v.  Lake 
Shore  &>  M.  S.  R.  Co.,  8  Am.  &>  Eiii,-.  R. 
Cas.  98,  S3  Jiitl.  191.      \\'al>,is/i  &•  W.  R.  Co. 
V.  Moi\i[iin,  132  Iitil.  430.  31  A'.  E.  Rep.  661, 
32  ;V.  )•:.  Rep.  85.     llaniiil'itl  &^  St./.  R.  Co. 
V.  Kiiiialey,  39  Kan.  :,  17  J'ae.  Rep.  324.— 
QijoriNG  Atchison.  T.  &  .S.  F.  R.  Co.  v. 
\Vaj;ncr,  33  Kan.  660.  —  I'nt'oK  Pac.  R  Co.  v. 
Eray,  43  Kan.  750.  23  J'ac.  Rep.    1039.  i.'/ii- 
eaj^'o.  A'.  (S^  //'.  A'.  Co.  v.  Ilhiiins,  46  Kan. 
370.  26  Pac.  Rep.  687.      Pcjcn.iv.  I'/'eksl'i/fx, 
S.  &^  P.  R.  Co.,  37  /.a.  Ann.  630,  55  Am.  Rep. 
508.     ll'onder  v.  Jlal/imore  if  O.  R.  Co.,  32 
A/d,  411.    Ro^cen  v.  C/iieai;o,  />'.  <?>•  A'.  C.  R. 
Co.,  95  Mo  26S,  14  West.  Rep.  744.  8  .V.  W. 
Rep.  230.    Deilrick  v.  Missouri  Pac,  R.  Co., 
21  ,]/o.  App.  433- 

It  does  not  guarantee  their  safety  from 
the  consequences  of  the  carelessness  or 
neji;lert  of  its  other  employes  enp;aj;ed  in 
the  same  }.;encral  bv;.-.incss  of  operating;  the 
road.  S/iauek  v.  Northern  C.  R.  Co.,  25  Md. 
4f.2._ 

What  is  reasonable  and  ordinary  care  ric- 
j)ends  upon  tlie  nature  and  character  of  the 
implement  and  the  dan^jcrs  t(j  be  encoun- 
tered in  itfi  use.  Covey  v.  Ilanniinxl  &>  St. 
J.  R.  Co.,  28  Am.  dr'  Eni^r.  R.  Cas.  382,  S6 
Me  635.-CJi:(vn.'.i)  in  Dedrick  ?'.  Missouri 
Par.  K.  Co.,  21  Mo.  App.  i^i^.—Rallard  v. 
mieheoek  Mfj:;.  Co.,  21  A'.  J'.  S.  R.  548,  51 
////;/  1S8,  4  X.  V.  Siipp.  940. 

A  railway  company  having  a  machine 
shop,  as  between  itself  and  employes  therein 
is  not  bound  to  provide  machinery  that  is 


safe  and  sound  so  "far  as  human  foresight 
and  skill  can  make  it,"  but  is  held  /o  the 
exercise  of  only  "ordinary  care  and  |)ru- 
dence"in  thai  regard.  East  Tenn.,  V .  &* 
G.  R.  Co.  v.  Aiken,  89  Tenn.  245,  14  .S'.  //'. 
Rep.  1082.-  l)i.sTlNt;ui.';ili.N(;  Nashvill.'  & 
C.  K.  Co.  V.  Klliolt,  I  Coldw.  (Teiin.)  611  ; 
Nasiiville  &  D.  K.  Co.  v.  Jones,  9  lUisk. 
(Tenn.)  27. 

(f))  Care  of  pn  dent  and  careful  men. — 
The  master,  in  proviiling  safe  and  proper 
macl.inery  f<ir  the  use  of  the  servant,  and 
keeping  the  same  in  repair,  is  cliargeil  with 
only  such  care  as  prudent  and  careful  men 
engaged  in  such  woik  would  be  exjiected  lo, 
and  do.  exercise.  Uoinsw  Chica_i;o,  R.  J.  &* 
P.  R.  Co.,  37  Mo.  App.  221.  happen  field  v. 
Main  St.  &•  A.  P.  R.  Co.,  91  CV//.  48,  27  Pac. 
Rep.  5<p.  Jhymer  v.  .Southern  J'ac.  Co.,  90 
Cal.  496,  27  Pac.  Rep.  371. 

Therefore,  a  charge  which  required  the 
company  "10  furnish  competent  and  quali- 
fied men  to  handle  its  trains  at  the  yard, 
and  to  furnish  means  and  appliances  for 
switching  trains  whicli  experienced  radroad 
men  had  found  were  safest  for  that  pur- 
pose," was  error.  Culf,  C.  &'  S.  /•".  A'.  Co. 
V.  ."icln.'aM'e,  i  Te.v.  Civ.  App.  573,  21  i'.  W, 
Rep.  706. 

It  wis  error  to  give  in  a  charge  as  to  the 
duty  of  railway  coini)anies  the  ft^llowing: 
"  Railways  are  not  bound  to  their  employes 
lo  proviile  the  best  possible  appliances,  but 
tliev  are  bound  only  to  su|)i)ly  such  as  arc 
in  common  use  by  well-manaj  cd  railways, 
and  which  lliey  have  skilfully  constructed 
and  carefully  maintain  in  repair.  They  are 
bound  to  furnish  such  ajjplianccs  as  are  rea- 
sonably safe  and  suitable,  such  as  a  prudent 
man  would  furnish  if  his  own  life  were  ex- 
posed to  danger  that  would  result  from  un- 
suitableor  iin>,/c  appliances."  International 
&>  C.  X.  R.  Co.  V.  /)'(•//,  75  7'e.v.  50,  I2..S'.  //'. 
J\ep.  321. 

(7)  Care  proportionate  to  the  hazard.— 
It  is  the  fluty  <if  ihe  master  to  furnish  and 
m.'iintain  implements  and  machinery  rea- 
sonably suitable  to  iierform  the  work  wiiich 
tlie  servant  is  required  to  do  in  tiic  dis- 
charge of  iiis  duty  under  his  employment. 
The  degree  of  care  and  dii'gence  witii 
which  this  should  be  done  should  be  pro- 
poriionefl  to  the  amount  of  hazard  which 
niay  reasonably  be  anticipate:!  as  conse- 
quent ui)on  its  neglect  considering  the 
work  lo  be  performer'..  International  6- 
G.  N.  R.  Co.  V.  Doyle,  4;  Tex.  190. 


.   1 


EMPLOYES,  INJURIES  TO,  100,  lOl. 


79 


The  reasonable  and  ordinary  care  required 
of  a  master  in  furnishing  his  servants  with 
appliances  and  keepin.i,'  the  same  in  repair 
is  always  to  he  determined  with  reference 
to  the  changes  to  be  reasonably  appre- 
hended. Jh'uwn  V.  Chicago,  li.  &•  K.  C.  R. 
Co.,  95  Mo.  268,  14  U'lst.  Rip.  744.  S  S.   W. 

Rfp.  230- 
100.  Itijjilt  to  rely  on  company's 

piM-rorniiince  of  this  duty.*— The  bur- 
don   of   furnishinj^  safe   machinery,  appli- 
ances, surroundings,  etc.,  is  upon  the  mas- 
ter; and  while  he  is  not  to  be  held  liable  for 
dcfecLs  and  dan,L;ers  of  whicii  the  servant  is 
fully  infoimcd.yet  the  servant  is  authorized 
to  rely  upon  the  acts  of  the  master  in  that 
r  spect,  and  is  umler  no  primary  obligation 
to  investis;ateand  test  the  fitness  and  safety 
of  machinery,  surroundings,    etc.     Chicago 
&*  I-:.  I.  R.  Co.  V.  Hiitca,  132  ///.    161.  23  iV. 
/i.   Rep.   102 1  ;   .ijjhmiiif;  33  ///.  .///.  271. 
Cincinnati,  /.,  >V,  L.  &^  C.  R.  Co.  v.  Roisc/i, 
126  I  mi.  445,  26  X.  E.  Rip.   171.     0/iio  i3- 
M.  R.  Co.  V.  /'t-.iny,  128  //nf.  197,  27  A'.  /•". 
Rip.  479.     U\i!>ash  C"  IV,  R.  Co.  v.  Morgan, 
132  /«./.  430.  31    X.   E.  Rtp.  60 1,  32  .\'.  E, 
Rip.  85.     Evaiisrit/f  &•  R.  R.  Co.  v.  Doan,  3 
/>ii/.  Apt>,  453,  29  .V.  E.  Rip.  940.    .SV.  Louis, 
Ft.  S.  &^  ir.  R.  Co.  V.  Iruiin,  37  Kan.  7(>r,  16 
Pac.  Rip.  146.— AlTKOVKi)  IN  Boss?/.  North- 
ern Pac.   K.  Co.,  2   N.   D.ik.   128. — Cumber- 
land 5^  /'.   A'.  Co.  v.  State,  44  Md.   283,  45 
Md.  229.     /•■/.  Wayne,;.  ^  S.  R,  Co.  v.  Ci/. 
.urs/iTiY,  33  .Uic/i.  133.— CRiricisr.i)  im  In- 
dianii])  )lis  iS:  St.   L.    R.  Co.  v.  Watson,  33 
Am.  it  I£ng.  R.  Cas.  334,  1 14  Ind.  20.     FoL- 
I.owKi)  IN  Hotsford  7'.  Michigan  C.  R.  Co., 
33  Mich.  256.     Rkvik.wku    in    Wormell   v. 
Maine  C.  R.  Co.,  31    Am.   &   Eng.    R.  Cas. 
272,  79  Me.  yfj.—Dedrick  v.  Missouri  Pac. 
R.  Co. ,  2 1  .1/0.  A  pp.  433.     Higriiis  V.  Mis- 
souri Pac.  R.  Co.,  43  .1/^.  .///.   547.     Kain 
v.S/nit/i,  89  A'.   ]'.   375;  ajjirming  25  Hun 
146.  -  DisriNOUisHKU  IN  Sweeney  T^  Berlin 
&  J.  Envelope  Co.,  loi   N.  Y.  520,    5  N.  E. 
Rep.  358;  Peschel  v.  Chicago,  M.  &  St.  P. 
R.  Co.  17  Am.  iS:  Eng,  R.  Cas.  545,  62  Wis. 
338.— (/'.j/rw/o;;,  //.  ^r»^  S,  A.   R.  Co.  v.  Gar- 
rett, 73  Tex.  2f^2,  13  S,   W,  R.p.  62.      re.vas 
&>  P.  R.  Co.  v.  (7eigcr,  79  7V.r.  13,  15  .V.  jr. 
Rep.  214.     Aycrs  v.  Ric/iinond  &•  I).  R.  Co., 
33  A/It.  &^  Eng,  R.  Cas.  269,  84  Va.  679,  5 


5.  E.  Rep.  582.  AW/o/i-  &*  IV.  R.  Co.  v. 
Nunnally,  88  \'a.  546,  14  S.  E,  Rep.  367. 

Unless  he  knows  to  the  contrary,  or,  lie- 
ing  charged  with  the  duty  of  examining  and 
ascertaining  their  safety  and  suitableness, 
he  has  neglected  to  do  so.  Louisville  i^  N. 
R.  Co.  V.  Orr,  91  .lla.  54S,  8  So.  Rip.  360. 
J'arsoiis  V.  Missouri  J'ac.  A'.  Co.,  94  ■1/^.286, 
6  S,  W.  Rtp,  464,  12  West,  Rep.  615. 
Sc/ni'erdt/eger  V.  Xeu>  York  &^  Ji.  Transp. 
Co.,  'o  A'.  J',  i".  R.  56,  45  Hun  590,  mem. 
Carter  v.  Oliver  Oil  Co.,  34  So.  Car.  211,  13 
S.  E,  Ref).  419. 

But  when  the  s.rvant  knows  that  the 
master  has  not  furnished  proper  im|)lemeins 
for  the  performance  of  his  work,  and  con- 
tinues in  the  employment  using  sucli  imi)lc- 
nieius,  lie  will  ordinarily  be  litld  to  have 
assumed  tlie  risk  incident  to  their  use. 
Texas  ^S^•  r.  R.  Co.  v.  liradford,  28  Am.  &* 
Eng.  R.  Cas.  479,  66  7'ex.  732,  2  S.   W.  Rep, 

595. 

It  is  his  knowledge  and  not  liis  means  of 
knowleilge  that  alTects  his  right  to  recover. 
Muldinoney  v.  Illinois  C,  R.  Co.,  36  hywa  462. 
—  Foi.i.owKO  IN  Way  7'.  Illinois  C.  R.  Co., 
40  Iowa  341. 

There  is  nothing  in  the  employment  of  a 
brakeman  whicli  takes  it  out  of  the  general 
rule  that  the  servant  has  the  rii;ht  to  rely 
upon  the  master's  implied  promise  to  fur- 
nish him  safe  m;ichinery,  and  th;it  it  is  not 
the  servant's  duty  to  insjieci  llie  tools  and 
appliances  furnisl'-n"  'lim.  He  takes  the 
risk  of  such  secrt*  ."•  :  cts  as  cannot  be  dis- 
covered by  the  use  of  ordinary  diligence, 
and  no  more.  Texas  &-•  J\  R.  Co.  v.O'J'ie/, 
78  Tex.  4S6.  I  5  S.   H  :  Rep.  33. 

lOi.  Lialtility  I'or  hroacli  of  this 
duty  —  AVaivor  hy  miployi'.*  -  Em- 
plovers  are  bound  to  use  all  reasonable  care 
and  prudence  for  the  safety  of  those  in 
their  service,  by  providing  them  with  nia- 
diincry  reasonably  safe  and  suitable  for  the 
use  of  the  latter.  If  the  em|)loyer  or  mas- 
ter fails  in  this  duty  of  precaution  and  care, 
he  is  responsible  for  any  injury  which  may 
happen  throu'^h  a  defect  of  machinery 
which  was  or  ought  to  liave  been  known  to 
him,  and  was  unknown  to  the  employe. 
Dai'idson  v.  Sout/iern  Pac.  Co.,  44  J^ed.  Rep. 
476. —Quoting  Washington  &  G.  R.  Co.  v. 


*  As  to  how  far  -n  eniploy6  may  presume 
that  his  employer  ^las  performed  hi*  duty  in 
supplying  safe  machinery,  etc.,  see  note,  4  L 
R.  A.  797. 


*  Lial)iliiy  I'f  master  for  injury  to  sc.vanls 
from  (leffi  \-e  marliinery  or  materials,  see  very 
ful)  note,  77  Am.  Dkc.  218;  also  notes.  28  Am. 
&  Enc.  R.  Cas.  546;  4  L.  R.  A,  797. 
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McDadc.  135  U.  S.  570,  10  Sup.  Ct.  Kcp. 
10^.-  A\>r//urn  /'.n.  A'.  Co.  v.  } in  hot.  24 
Am.  ^  Knt;.  A'.  C'lis.  407,  116  T.  ->.  642,' 
Sii/i.a.  A\p.  5</).-UisiiNuuisHi;i)  IN  Halu- 
iiiorc  .S:  ().  K.  Co.  ::  Aii<iic\vs.  53  Am.  it 
ICn^.  U.  C.is.  523.  50  Fed.  Ucp.  7-'"^.  • 
C.  C.  A.  636;  Lliiot  V.  Cliicayo,  M.  iS:  St. 
P.  R.  Co.,  38  Am.  &  Ki.g.  R.  Cas.  62,  5 
Dak.  523.  3  I..  R.  A.  3f'3.  4'  N-  W.  Rop.  r,f>- 
Foi.inwi  1)  IN  Liltlu  Rock  &  M.  K.  Co. 
V.  Mo^clcy,  56  Fed.  Rep.  io(jv;  Woods  ■.-■. 
Liridvall.  48  Fed.  Rep.  62,  4  U.  S.  A  pp.  49-  ' 
C.  C.  A.  37;  Ciiuimiati,  H.  iS;  1).  R.  Co.  v. 
Mc.Mullen.  38  Am.  .S:  V.wa-  '<•  L'as.  165,  117 
iiid.  439,  20  N.  K.  Kep.  2S7.  Not  roi.- 
i.ow  I  i>  IN  Fasloii  7'.  Il(juslon  iSt  T.  t.  K. 
Co.,  \.'  Fed.  Reij.8y3.  (Jl-oTKi)  in  \Vet)l)i'. 
Denver  .^  R.G.  \V.  R.Co.,7  Utali  },(^},.  \<¥- 
Viiwi  I)  IN  \'.iii  .\very7'.  Union  l*ae.  R.  Cn., 

35  Feci.  Rep.  40  :  New  York  &  N.  li.  R.  Co. 
7'.  Hyde,  56  Fed.  Rep.  18S.— i7.  I.oiiis  C-^  .v', 
/■:.  A'.  Co.  V.  Wt/iriiis,  5^1  fiuL  511,  18  ./«'.  /O'- 
,'\'i-p.  116.  lloiiiiir  V.  I.oiihiaihi  .\'.  c^  ."•'.  A'. 
(  >.  42  Art.  ./////.  983,  .S  .S'().  AV/.  478.  L'liiiOi 
J':ii\  A'.  t('.  V.  J>ro<irrt\k,  },o  AV/;.  735' 4*^  -^^  • 
;/'.  AV/.  1 121.     /.(•/>//  V.  Oiihilia  St.  A'.  CV., 

36  .W/'.  131,  54  A'.  W.  lu\f>.  134.  t"/.j<7-v. 
/\iiiisv/raiii,i  A'.  Cc,  49  .\'.  /.  /-.  59,  ''  •'•'''• 
Jup.  437.  Hiin/v  V.  Caio/i'iiii  (,".  A'.  tV.,  7() 
.\'.  C'ljr.  5,  14  .////.  A])',  /up.  309.  .S'Av/,-  \-. 
lh,x,';i  City  Mj\^.  Co..  4  'Vvv.  5:.  Iiitn- 
li.xtioiial  &*  Ct.  A'.  A'.  Co.  v.  Kcin.ui.  44  ./w. 
^-^  /://•,'.  A".  Cas.  607.  78  r-M-.  194.  '4  -''■-  "'• 
A'('/'.  668.  lliiiitpiiriys  v.  .\'i  wport  .W-.i's  d^ 
M.  /'.  CV.,  yj.h/i.  'i--'  iCit:^-.  A".  c'.M-.  3O3,  }} 
J{'.  I'll.  135,  10  .v.  A".  A'(/.  39. 

And  thi.s  whetlier  tin,'  act  or  omission 
causing  it  was  dui-  to  iiis  personal  ncirlect 
or  the  neijleet  of  ,111  a^eiit  employed  liy 
him,  and  wluihor  there  were  one  (ir  more 
parties  conctriird  as  ..piT.ilors  or  emjtioye-;. 
A'lii'i  V.  .'<i/i/t/i,  2  .///.'.  C^  AV/^'.  A'.  Cci.w  545, 
80  .y.  ]'.  458;  rt-Tvrsiiii;  II  iiu/i  552. 

Thus  nenlijfeiiec  on  the  part  of  a  car  in- 
spector is  ch.irmeahle  to  the  company,  on 
complaint  of  a  t)rakeman  injured  by  such 
ne;,d''Ct.  //iti-ritutii'/t.t/  i--^  (!.  .W  A',  t''.  v. 
Kt'niaii,  44  .Im.  &■>  iC/t^-.  /'.  c'.n'.  ''107,  78 
7V.I-.  294,  14  .V.  ir.  ix'i-p.  668. 

Mut  if  the  emplov  |)reviouslv  knew  of 
the  defect  and  failed  to  notify  the  proper 
persons,  he  cannot  recov(!r.  i.e  Clair  v. 
First  Div.  St.  /'.  &*  l\  R.  Co..  20  Minn. 
9  (Gil.  I).— QuoriNO  Snow  v.  Housatonic 
R.  Co.,  8  Allen  (M.iss  )  441. 

If  the  railroad  is  iiej;lii;eiU  in  this  respect, 
it  is  charged  in  law  with  notice  of  the  unfit- 


ness of  the  machine,  and  cannot  talce  ad- 
vantage of  its  own  wroii^;.  and  set  up  as  a 
(lefeiii^e  to  an  action  for  such  injury  that  it 
did  not  have  notice  of  the  <lefcct  in  its 
machine.  U'ar/irr  v.  ll',s/,rit  A 
Co..  2;  .liii.  C-^  IX 


C.    A\ 
A.  C'f/.--.  432,  94  A'.  Car. 


If  the  servant  is  injured  l>y  reason  of  de- 
fective appliances  placed  in  his  iiaiids  by  the 
m.ister  or  his  a^eiit,  tlie  master  is  liable  in 
dainaj.^es,  unless  he  can  clearly  siiow  (1) 
that  he  has  used  due  care  in  the  selection 
and  pre.serv.ition  of  the  same;  or  (2j  that 
tlie  servant  iiad  knowled;4t:  (;f  the  defect, 
and  laded  to  notify  the  m.ister;  or  (3)  tliat 
the  injuiy  resulicil  from  contriljutory  neg- 
li'Tiice.  ('(Ti'/c.v  V.  KiilDiioiiii  &•  I).  R.  Co., 
2  Am.  &^  Eiiji.  A".  Cas.  90,  .S4  .V.  Car.  309,  37 
,  ////.  AV/;.  ()20.  — Foi.LowiNii  Hough  v.  'I'e.xas 
\-  I'.  R.Co.,  100  U.  S.  213  ;  (libson  7'.  I'acilic 
R.  Co..  46  Mo.  163.  C()M\h;ni-f.i>  on  in 
Hud.son  7'.  Cliailesti>n,  C".  it  C.  R.  Co.,  41 
Am.  I's:  V.nv,.  R.  Cas.  348,  104  M.  Car.  491, 
10  S.  F.  Rep.  669.  Ri.vii  win  in  M.ison  7'. 
Richmond  I'v  !).  R.  Co.,  in  N'.  C^ar.  482. 

The  pl.iinlill  must  estahlisli  that  the 
niacliiiu!  or  appliance  was  defectivi-,  that 
the  master  had  knowled;;e  or  notice,  or 
ous;lu  to  have  known  it,  and  that  the  ser- 
vant did  not  know,  and  hid  not  ctpial  miMUs 
with  the  masti-r  of  knowin;.^.  Co-vliill  v. 
A'o'urls.  71  /Inn  (.V.  I'.i  127.— AlM'i.ViNC, 
Reiinedy  7'.    Manhattan    R.    Co.,    33    Ilun 

457- 

Statements  made  by  an  employe  at  the 
time  of  ids  cmplovment,  that  lie  is  familiar 
wiih  the  work,  mav  excuse  the  company 
from  e.xplaininij;  the  dan^^ers  ordinarily  in- 
cident to  the  work;  but  it  does  not  relieve 
the  company  from  the  obliijation  to  furnish 
reasonably  safe  appliances,  or  relieve  it 
fioin  liability  for  .ui  injuiy  that  may  re^iili 
thi('Ut,di  its  ne^^lcct  to  do  so.  .S'Arw  v.  St. 
/'.nil  iSM  I).  A'.  Co.,  37  .]li/i>i.  310,  34  X.  II'. 
A'rp.    1 1 3. 

Where  a  companv  sends  ;i  c;ir  icpain-r 
under  a  car  on  a  sid<'  tr.wk  when^  t  rains  aie 
liable  to  be  moved,  it  shouM  |)rovide  him 
with  necessary  signals  or  s.ife^uards,  and 
ordinarily  a  failure  to  do  so  will  render  the 
company  liable  if  he  is  injured;  but  wheie 
the  rejiairer  is  an  1  Id  eini)loye,  and  h;is  full 
knowIe<l!j;e  of  the  dany;er,  and  h;is  been  in 
the  h.diii  of  doini;  ,uch  work  for  a  lonir 
time  without  demaiidi  iij  aiiv  iiroteciion,  he 
may  be  considered  as  havin;^  waived  anv 
claim  for  such  injuries.     fAVr/v  v.  Union 
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/',f(-.  A'.  Ct>..  1 8  .////.  >3^  /i//J,^  A".  Cis.  ly,  J2 
/■•,,/.  A',/.  189. 

l':vi<li.iice  cimsitlcred  as  jiislifyini^  liiid- 
in:;s  by  the  jury  tluit  the  (Iclciidiuil  was 
cliarj;eablc  with  neglect  of  iliity  to  providt; 
reasonably  safe  instiuinciitalities  lor  llio  use 
of  iis  .servant,  ilic  |)KiiiUilf,  and  thai  tlic 
],l,iiiilirf  W..S  not  chari;cabli;  with  coiilrihn- 
iMiy  ni-;^U!4i:iu:i-,  or  the  volnniarv  assunij)- 
linn  the  peculiar  risk  arisins;  from  the 
ii":  l.mt's  nc.nlect ;  liie  app.uuins  beini;  a 
jiilc-driver  so  dtfeitiseiy  <oM>ti  iicied  liiat 
tlu;  wire  ro|>e  for  lifiinj,'  the  liainnier  would 
drop  out  of  a  pulley  over  whicii  it  should 
run,  wliiMei.\  it  hccanie  ra^f^ed,  catciiini;  the 
initlen  of  ilic  ,  i.iiutilT,  and  drawini;  his 
li.iiid  under  llie  pulley.  .S'Aw/  v.  S/.  l\xul 
^1-  D.  A'.  Co.,  37  Minn.  310,  J4  A'.  II'.  /:,/>. 

!<)!,!.  ^V!»al    consl Mines    u   iHnl<'<t 

ol"  tills  ilni.v.  If  a  radroad  conip.my 
(  niits  .  I  si  of  soundtu-ss  ih.tt  onj^jit  to 
be  made  in  a  boiler  repaired  at  its  shops, 
il  will  be  i;uilty  of  nei^l licence,  aiul  liablr  fc  . 
liic  daiiiai;es  to  its  servants  rcsullin.i;  from 
•  in  iX|il('sion.  >'/.  /.iiii/'s,  /.  ,\l.  &^  S.  A',  Co. 
V.  /Lir/h-r.  44  .h  /:.  5^4. 

A  conip.inv  is  li.ibK-  for  injuries  sustained 
liv  a  trackman  ennaj;ed  in  raisin_n  the  level 
of  llie  tra(  k  with  j;iavel,  by  reason  of  the 
f.ict  that  the  company  hail  n(jt  fnruislied  its 
(iniiji i\i'-s  in  cliarLTC  of  'he  gravel  train  with 
sullii'lent  and  suitable  appli,inci-s  for  nn- 
loadini;  the  {gravel  train  at  the  time  the 
uiirk  was  umlerlakeu,  and  lliat  the  imple- 
ments and  machinery  were  noi  of  sullicient 
strent;th  to  hear  tin*  strain  put  upon  them 
at  the  time  and  place  of  the  accident. 
Ciiu/iinati.  I.,  .s'/.  /.,  v;i>»  c'.  R.  Co.  v.  Roiuh, 
\i(.  III,!.  445,  lu  \.  /■;.  A',/;.  171.^  Fl  I.I.DWI'.D 
IN  0  Neal  V.  Chica;,'.)  &  I.  Coal  K.  Co.,  132 

jiid.    1  10. 

Defendant  comp.niy  directed  some  sev<'n 
or  ei^lil  l.iborers  to  remove  a  shed  some 
si.xiy  to  seventy  feet  lonj^,  wiiicli  was  sup- 
!)orteil  on  posts.  They  were  directed  to 
saw  o(T  the  posts,  saw  the  shed  in  two  in 
the  middle,  .ind  then  push  it  over  .i>.;ainst 
the  wnid.  H(sides  the  few  tools  used  in 
cutiir  ',  sawinn,  etc..  they  were  not  provided 
with  .iiiytliiiu,'  with  which  to  push  the  shed 
over,  except  two  pieces  of  unsoiinti  plank. 
The  -^hed  fell  the  wronj,'  way  and  injured 
one  of  the  laboiers.  //<■/,/.  sullicient  evi- 
dence to  snpport  a  verdict  lindini,'  the  com- 
pany !;iiiitvof  nci^h^HMice.  CU"i<,Ltnd,  C,  C. 
^  Si.  /,.  A'.  ( ;>.  V.  /irown,  56  /'.</.  Kt-fi  804. 
S  ».  K.  0.-6. 


—  F<ii  i.o\viN<;  Chicaiio.  M.  &  St.  V.  K.  Co. 
V.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Kep.  184. 
Hki'KKKI.m".  10  C  hiciyo  &  A.  K.  Co.  v.  May, 
loS  111.  298;  Wabash',  St.  L.  &  V.  K.  Co.  ■:•. 
Hawk,  121  111.  2()3,  12  N.  i;.  Kip.  253;  Con- 
solidated Coal  Co.  ;'.  Wonibaeher,  134  111. 
57,  24  X.  E.  Uep.  627. 

.\  brakeman  on  a  m ovintj  train  was 
killed  by  coming  in  cont.ici  with  a  pipe 
used  for  siipplyinj;  engines  with  waiei. 
The  pii)e  Wi«»(  constructed  so  as  10  swin^; 
over  tlu-  tank  when  in  \ise,  to  be  swuiiff 
back  out  of  the  w:.y  of  trains  when  not 
needed,  and  at  ll.e  time  of  the  accident 
some  of  the  a|)f)li,inccs  were  (jut  of  order 
and  tlic  pipe  had  swuni;  over  the  track  of 
its  own  weij^hl.  J'/,L  sidlicienl  to  render 
the  company  liable.  0/u'o,  /.  &>  W.  A'.  Co. 
\.Jo/iiiSi</i,  31  ///.  .//A  183. 

The  appliance  in  ipie^tioii  w.is  a  cliain 
attached  to  a  jackscew,  used  [>'y  many 
years  as  ilic  means  oi  drawing;  down  the 
springs  on  locomotives.  It  h.'nl  broken  be- 
fore, a. id  broke  on  the  occasion  ol  the 
plaintill's  injury,  without  appare-it  cause 
other  lb, in  its  want  of  streni;th  for  siicii 
purposes.  //<•/,/,  thai  the  company  was 
liable.  A'n'x.i/ii</  v.  .\(Kt/:,r;i  /'or.  A'.  Co.. 
46  Minn.  18,  4.S  A'.   //'.  I\ip.  4o<;. 

In  an  ai,:ion  t(j  recover  for  tlie  death  of 
an  employe  tliroiii;h  allet^ed  defects  in  the 
ma(  liinery  with  wliiili  he  w.is  to  work,  there 
was  sidiicieiil  i-\idence  t<j  have  w.irranted 
the  jury  in  lindinj^  tli.it  the  accident  re- 
sulted from  (  efi'ctive  mac  liinery  ;  ami  the 
(pieslion  wdie.her  the  defect  was  not  si) 
obvious  that  the  employer,  in  the  j.xercise 
of  reasonable  care,  oui;ht  to  have  known  of 
it  and  jirovided  aLCaitist  it  was  fairly  pre- 
.umteil  by  the  evidence.  H,iJ,  that  these 
i|uestions  slionld  have  I  een  left  to  the  jury, 
and  il  was  i-rror  10  direci  a  verdici  for  ile- 
fend.int.     l-'i,tiik  v.  (VA,  2  .\ .   V.  .S'.  R.  679. 

I'iaintilT.  a  wat<  hman  in  employ  of  the 
conip.inv,  under  order  of  the  reguhir  eiij^d- 
neer,  wUi.  from  sickness,  was  1111. d)le  for 
(lutv,to(jk  chars^eof  a  woikinv^  train  and  ran 
to  where  some  pile-drivint;  was  beini,'  done. 
The  <-n,nine  used  in  pile-driviii};  was  011  the 
rear  car  of  the  train.  I'lainlill,  upon  slop- 
ping the  train  at  its  destination,  went  liack 
to  the  car  in  which  were  the  pile-driver, 
boiler,  and  cnjiinc,  when  its  boiler  e.\i)Ioded, 
injuring  plaintilT  //<7i/,  that  plaintiff  w.,j 
an  employe,  ami  entitled  to  damages  for 
injury  received  from  imperfect  implements 
furnished   by  the  company.     East  Line  &* 
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K.  R.  h\  Co.  V.  Scott,  71  Tex.  703.  10  5.  IF. 
Rep.  99,  29S. 

Tlic  icliUiun  of  master  and  servant  is  not 
dissolved  from  tin;  f.icttliai  by  tlie  ordinary 
worlc  of  plaintill  as  waiiiiman  he  was  not  on 
duty  ai  till,  lime  or  place  of  liie  explosion 
anfl  injury.  I.dst  Line  il-^  R.  R.  A'.  C'.  v. 
Scott,  71  TiX.  703,  10  .s'.  //'.  R'i^-  99. 
298. 

10:J.  What  ihM's  not  foiisfituU'  a 
iii*{;l«'ft  ««■  tills  duty.— A  verdict  is  not 
warranted  by  the  evidence  under  the  law 
where  there  is  not  sullicieiit  ground  for  ini- 
putin),'  to  the  defendant  any  negligence 
whatever  in  the  matter  of  furnishing  to  the 
plaintill  an  until  instrument  f.ir  the  work  in 
hand,  but  the  evidence  shows,  on  the  con- 
trary, that  the  plaintill  did  not  wail  to  have 
furnished  to  him  such  an  instrunent  as  the 
suijcrintendent  considered  suitable  and 
|)roniisrd  to  furnish.  East  Tvnn.,  V.  &^  ci. 
R.  Co.  V.  /'i-rknis,  88  G.i.  1,  13  -S'.  A'.  Rc/>. 
952. 

Wlien^  it  is  usual  ti>  give  persons  who  are 
sent  to  signal  trains,  both  a  white  and  a 
red  lantern,  to  be  used  in  dill'crent  ways 
and  for  flilferent  pnrjjoses,  a  failure  to  fur- 
nish a  red  lantern  will  not  make  the  com- 
pany liable  for  the  death  of  a  signaler, 
where  there  is  no  evidence  to  show  thai 
'here  was  on  that  occasion  anythiii,;  calling 
for  the  use  of  a  red  lantern,  ll'tidu'iii^ton 
v.  .\>:c/'ort  AV.Ti- vli-  .1/.  /'.  A'.  Co.,  (AV.)  20 
.V.  //'.  R,/>.  7^i. 

It  is  n(jt  actionable  negligence  /iv  \(- as 
between  master  and  servant  to  omit  to  pro- 
tec*,  or  cover  dangerous  machinery,  but  the 
question  of  negligence  must  depend  u|)on 
the  circumstances  of  each  case,  such  as  the 
nature  oi  ilic  employment,  ficgree  of  ex- 
posure to  danger,  and  notice  thereof  to  the 
cmplove.  Ciirro//  v.  U'illiston,  44  Minn. 
287,  /)  ;V.  n'.  Rep.  352. 

While  a  company  is  bound  to  furnish  suit- 
able and  safe  machinery  and  appliances  for 
the  use  of  an  oiiiployr,  having  done  .so,  it  is 
not  liable  for  an  injury  result ini;  from  their 
breaking  or  failure,  unless  it  is  shown  that 
the  corporation  has  been  guilty  of  negli- 
gence in  regard  thereto.  De  Graff"  x.  .Xezv 
Vorf!  C.  &•  If.  R.  R.  Co.,  76  A'.  1'.  125; 
iijfiriiiinj^  3  T.  (T"  C.  255.— UiSTi.\ouisni;i) 
IN  Hrann  ;>.  Chicago,  U.  I.  &  P.  R.  Co..  53 
Iowa  59;.  Exi'l.AiVKl)  IN  Ellis  T'.  New 
York,  L.  E.&  W.  R.  Co.,  17  Am.  \-  Eng.  R. 
('as.  641,  95  N.  Y.  546.  Follow  1.1)  in  Sack 
V.   Dolese,  35  111.  App.  636.     Quoted  in 


Mahoney  v.  New  York  C.  &.  H.  R.  R.  Co., 
46  N.  Y.  S.  R.  738- 

I'laintifT  and  another  were  required  each 
day  to  remove  a  train  box  and  safe,  weigh- 
in"  250  pounds,  from  one  car  to  another  on 
oppo.^ite  tracks,  which  was  done  by  run- 
ning the  cars  with  the  doors  op;)Osite  each 
oilier,  and  then  by  swinging  the  box  by 
means  of  a  rope  through  iis  handles  from 
one  door  to  the  other.  Some  time  before 
the  accident  plaintill  had  asked  for  skids 
on  which  to  slide  the  bo.x,  and  had  been 
promised  them  ;  but  his  request  was  based 
upon  ibe  ground  of  (Ujiivtiiiencc,  and  nor. 
that  the  other  method  was  regarded  dan- 
gerous. The  rope  became  untied  on  a  cer- 
tain occasion  tiiid  jilainiilT  fell  and  was 
injured.  Jl-ld.  that  the  failure  of  tiic  em- 
|)l)yer  to  provide  skids  was  not  suHicieiii 
nc'igence  to  •eiider  iiiiii  liable.  (/cTivv/  v. 
Ilailey.  56  l\i '.  R,p.  973. 

The  head  'if  ;i  chisel  wliiiMi  plaintill  used 
had  become  sonunvhat  battered,  and  he  lold 
his  siiperi  )r  thai  the  tools  neeiled  fixing, 
lie  told  piaintitf  to  send  them  to  the  shop 
and  have  theni  fixed.  lie  sent  the  chisels 
to  the  shop,  but  liie  smith  sh  iri)ened  the 
jioints  and  sent  them  back  wit.:out  repair- 
ing the  heads.  I'laintiff  commenced  to  use 
them  again  and  a  pijce  of  sliiel  flew  from 
the  head  of  one,  under  a  blow  from  a  ham- 
mer, and  destroyed  one  of  his  eyes.  /A'A/, 
that  wliile  it  was  the  duty  of  the  cmi)loyer 
to  furnish  suitable  tools,  yet  iilaintilT  having 
full  knowledge  of  the  defect,  it  not  a|)pear- 
ing  that  the  emjiloyer  knew  of  the  defect  at 
all,  no  recovery  could  be  had.  lUit  liiinan  v. 
Rome,  ir.  5^  O.  R.  Co.,  10  A'.  1'.  .S".  A'.  326, 
45  //u»  593. 

The  plaintifT,  a  brakcman,  was  injured  by 
the  colliding  of  two  sections  of  a  long  train, 
which  broke  as  it  was  about  to  descend  a 
heavy  grade.  Tiie  train  was  drawn  by  two 
engines  and  was  knciwii  as  a  "double- 
header."  In  an  action  against  the  company 
plaintiff  alleged  thai  it  was  guilty  of  negli- 
gence because  it  used  the  double-headir; 
because  two  of  the  brakes  were  defective  (jii 
the  section  of  the  train  where  [ihiintilf  was, 
which  i)revenled  him  from  stnppjiig  it;  and 
because  the  <  onplings  were  not  of  suthcient 
strength  to  hold  the  train  ttigethcr on  heavy 
Rrades.  He/i/:  (i)  thiit  a  master  may  con- 
duct his  busiiu'*  in  his  own  way,  and  th.it 
plaintiff  in  taking  service  with  ;i  company 
which  resorted  to  the  use  of  the  double- 
header  ran  the   risk  of    his   employment ; 
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(2)  that  as  it  was  not  shown  that  tlic  com- 
pany liad  notice  that  the  two  brakes  were 
(icfcctivc,  or  tiiat  if  ')^e  brakes  liad  acted 
thty  would  have  slo^jr^ed  the  cars,  tiicre 
was  nothing  to  subvnit  to  tlie  jury  in  the 
inaiter  of  the  brakcj;  (3)  that  tiic  principle 
that  the  master  may  conduct  his  business  in 
Ills  own  way  api)lics  to  couplings  just  as  to 
douljle-headin}.'  the  trains.  Hawk  v.  J'enti- 
svh'niiia  A'.  Co.,  (/'ti.)  31  ^/w.  &*  i'^'ig-  A'. 
LiU.  26S,  1 1  .-///.  Rep.  459. 

Wliilc  a  brakeman  on  a  freight  train  was 
signaling  the  engineer  at  nigiit,  the  cup  of 
liis  lantern  fell  out  and  the  lig'i'  was  ex- 
tinguished; lie  then  descended  to  the  cab 
and  procured  another.  When  returning  to 
the  lop  of  the  cal)  he  was  knoi  ked  oil  and 
killed.  Hild,  that  tliis  di.l  not  prove  negli- 
gence by  the  com()any  in  furnishing  a  defec- 
tive lantern.  Davis  v.Colinniii'a  c-»  U.  A'.  Co., 
2S  A  in.  &•  /•'/{t,''.  J\.  Cas.  440,  2 1  .So.  Car.  93. 
-Di.s.W'UovKU  !N  Texas  iS:  I'.  H.  Co.  v. 
IloliM.i  Tex.  Civ.  App,36.  DisriMi'JlsilEU 
IN  Ailee  7'.  Soutli  Carolina  R.  Co.,  21  So. 
Car.  550,  53  Am.  H  ;).  699,//./  Carter  v. 
Oliver  Oil  Co.,  34  So.  Car.  211. 

l>.  Brakes. 

104.  Gcnorally.*— It  is  the  duty  of  a 
railroad  company  in  employing  a  brakeman 
to  provide  its  cars  with  safe  and  suitable 
1. rakes  and  ajjpliances  to  be  used  by  tiim. 
Ciiifii-iitcr  V.  Mf.vican  A'a/.  A'.  Co.,  39  /•></. 
AV/.  315.  J)i.s/i,-f  x.  A'fui  VorkC.C-^  J/.  A'. 
A'.  Co..  2  A'.  ]'.  S.  A'.  276,  41  J//t/i  637; 
aillniied  in  114  N.  V.  619,  n:em.,z\  .WE. 
K.p.  415,  22  \.   Y.  S.  R.  1000.  ntt-ni. 

•\  brakeman  who  is  injured  by  reason  of 
the  brakes  being  unsafe  and  defective,  of 
wiiiili  defects  he  was  ignorant,  and  whose 
c  JiKiitinii  he  could  not  have  ascertained  by 
the  exercise  of  ordinary  care,  is  entitled  to 
recover  of  the  comi)any,  which  knew  of  or 
could  have  discovered  their  condition  by 
the  exerci.se  of  reasonable  diligence.  Car- 
pail,-r  V.  Mixicin  .Wtt.  R.  Co.,  39  J-'fd.  R,p. 
315.  J'^yas  i^  J'.  R.  Co.  V.  MiAlit.  61  Tix. 
C95.  Riiinnond  ir'  D.  R.  Co.  v.  Jliiniftt,  Sii 
i'a.  538,  14  .v.  /■:.  R,-/,.  372. 

.\  railroad  compimy  is  not  bound  to  fur- 
nish new  i)rake-shoes,  or  tho.se  which  nave 
been  worn  away  only  half  an    incii   a\    an 


*  Injury  to  cmplovt-s  causefl  1,^  dcfoctive  cars, 
brakes,  tie,   s.:<-  53  Am.  f.  En(;.   R.  Cas.   2()(>, 

til' sir. 


inch,  but  brake-shoes  which  are  ..Tactual 
for  the  purpose  for  wliich  they  are  used  ;  and 
its  duty  to  an  employe  is  not  measured  by 
the  thickness  of  tlie  shoe,  but  by  its  ade- 
quacy for  the  use  to  which  it  is  put.  Sniit/i 
V.  A'c-,i)  York  C.  &^  //.  R.  R.  Co.,  118  A'.  Y. 
645.  23  A'.  Zf.  AV/.  990,  30  A'.  Y.  S.  R.  96 ; 
reversing  45  Hun  588,  9  A^   Y.  S.  R.  612. 

Where  a  brakeman  is  injured  while  in  the 
discharge  of  his  duties  through  a  defective 
brake,  the  company  cannot  avoid  liability 
by  showing  that  the  car  on  which  the  de- 
fective brake  was,  belonged  to  anoiher 
comi)any.  Texas  &■>  P.  H.  Co.  v.  McLluna- 
han,  2  Ttx.  Unrep.  Cas  j.  I.oi/is7'i//e  6- 
A\  R.  Co.  V.  Davis,  9.T  ^/ui.  487,  8  So.  Rep. 
552. 

105.  l)«}rree  ol'oarc  rcquireU.— It  is 
the  duty  of  a  company  to  use  all  reasonable 
and  ordinary  care  in  providing  safe  and 
well-equipped  brakes  for  the  brakcmen  ;  and 
if  the  company,  in  neglect  of  such  duty,  has 
procured  a  defective  and  improper  brake, 
and  placed  the  brakeman  to  work  the  same, 
without  an  opi)orluniiy  to  know  such  de- 
fect, and  he  was  thereby  injured,  a  right  of 
action  would  thereupon  arise  against  the 
company.  Coiuiii/ms  &^  X.  R.  Co.  v.  H'eN', 
12  Oiiio  Sf.  475.— yaoii.NG  Clcvelan<i,  C. 
&  C.  R.  Co.  T'.  Keary,  3  Ohio  St.  202.  Kk- 
viKWiNi;  Mad  River  &  L.  K.  R.  Co.  v.  Bar- 
ber, 5  Ohio  St.  541;  Indianapolis  &  C.  K. 
Co.  T'.  I.<jve,  10  Ind.  554.— N'lir  1  in.i.owKii 
IN  Tierney  r-.  .Minneapolis  tV  St.  L.  R.  Co., 
21  Am.  &  ICng.  R.  Cas.  545,  33  .Minn.  31 1,  53 
Am.  Re]).  35. 

100.  Itiglit  to  ri'ly  upon  safety  of 
l»rak«'.— /X  brakeman  just  entering  service 
has  a  right  to  assume  that  brakes  he  is  to 
use  are  in  a  safe  condition  ;  and  in  the  a!)- 
sence  of  any  infcjrmation  to  the  contrary,  ii 
he  is  injured  by  reason  of  a  defect  in  a 
brake,  not  patent  to  the  eye,  he  may  recover 
of  the  company.  A'ortliern  Pac.  R.  Co.  v. 
Herbert,  24  Am.  &•  Ettg.  R.  Cas.  407,  116  f'. 
i'.  642,6  Sup.  Ct.  Rep.  590.— AlM'KDVKl)  IN 
Morton  v.  Detroit,  H.  C.  &  A.  R  Co.,  81 
Mich.  423,  46  N'.  \V.  Rep.  11 1.  Imji.i.owm) 
IN  Pullman  I';!l;i'-e  C.ir  Co.  7'.  Harkins,  55 
Ted.  Rep.  932.  (JUOIKU  in  Northern  \'m:. 
R.  Co.  7'.  Charless,  31  Am.  i  ling.  R.  Cas. 
19S.  51  Ked.  Rep.  562,  7  U.  S.  App.  359,  2 
C.  C.  A.  380;  Southern  Pac.  Co.  ■;■.  LaHeriy, 
57  Fed.  Rep.  536;  McDade  v.  Washington 
&  G.  R.  Co.,  26  Am.  ct  Eng.  R.  Cas.  325,  5 
Mackcv  (P.  C.)  144;  Mackey  v.  Baltimore  & 
P.  R.  Co.,  8  Mackey  (U.  C.j  2S2. 
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Employes  of  a  railroad  corporation  have 
a  rii,'ht  to  expert  liiiit  it  will,  as  far  as  pos- 
siljlo,  provide  for  liieir  protection,  while 
moviiif,'  trains,  buUkient  machinery  in  ^ood 
order  and  condition,  and  that  it  will  exer- 
cise reasonable  care  and  caution  not  to  use 
cars  in  its  trains  having  defective  brakes. 
Miu/cey  v.  Ihillimor,:  &^  /'.  A'.  Co.,  8  Mackcy 
{/>.  C.)  2S2.— yuoTiNd  Northern  Pac.  R. 
Co.  V.  Herbert,  116  I'.  S.  r,43. 
•107.  What  <'oiis«iliit«'H  iH'gUM't  of 
fills  duty.  —  Evidence  showinfj  that  a 
brake-beam  was  but  three  inches  above  the 
rails,  while  the  usual  heitdit  was  six  inches, 
is  sulhcient  to  show  a  defective  appliance, 
and  to  entitle  an  employe  injured  thereby 
to  recover.  Ttxas  Vac.  A'.  C<>.  v.  U'/u'tc, 
82  T.-x.  543,  18.V.  W.  A',/.  47S. 

The  reach-rod  which,  when  properly  ad- 
justed, held  a  brake  beam  in  jilacc,  had  been 
a'jsont  for  several  days  from  the  brake  beam 
in  front  of  the  wheels  of  a  car  next  to  the 
en,t;inc.  The  absence  of  this  rod  was  un- 
known to  a  brakernan,  wdio  was  changed 
with  coui)iingand  uncou[)linj(,  but  the  jury 
found  that  it  was,  or  ouj;hi  to  h.ivc  been, 
kn(jwn  to  the  company.  Its  absence  caused 
the  beam  to  hanj;  lower  and  more  forward 
than  it  otherwise  would  have  done,  which 
could  only  be  discovered  by  stooijiiif;  and 
lookin,;^  uiuler  the  car.  While  attempting 
to  uncouple  the  car,  the  en|j[incer  backed 
his  engine,  which  crowded  the  brakeman 
against  the  car,  and  his  feet  were  caught  in 
the  defective  brake  beam,  and  lie  w.in  in- 
jured when  the  train  started.  //<•/(/,  suffi- 
cient to  render  the  comjiany  liable,  /.(w/s- 
Vf7/c',  X.  A.  &*  C.  R.  Co.  V.  lUii/,;  38  A<n.  &^ 
Juijr.  A'.  Gr.v.  152,  116  /ntf.  5^)6,  U)  X.  E. 
Rep.  453,  2  L,  R.  A.  520.— Followed  in 
Wabash  &  W.  R.  Co,  v.  Morgan,  132  I.id. 
430- 

108.  What  «hH's  not  <-oiistitiitc 
lU'KU'ct  of  this  duty.— Where  suit  is 
brought  by  an  employe  against  a  railroad 
company,  under  section  2590  of  Ala.  Code, 
to  recover  damages  received  or)  at  ciMint  of  a 
defective  brake  on  the  car,  and  no  evidence 
is  adduced  tending  to  show  that  plaintitT's 
injuries  were  in  any  w:iy  contributed  to  by 
.iny  particular  defective  brake,  or  that  the 
sjiecial  brake  at  which  he  received  his  in- 
juries was  in  any  way  out  of  order,  the  gen- 
eral charge  for  the  defendant  should  be 
given.  Louisville  Sf  X.  R.  Co.  v.  BiHion, 
98  Ala.  570,  14  .V,).  Kff<.  619. 

There  is  no  negligence  in  the  construction 


of  a  car  brake  whic  h,  when  properly  used  in 
theoidinary  manner,  is  j^afe  under  all  con- 
ditions whicii  >vijl  probably  ari>e  in  any  and 
every  instance  of  such  use.  I  Icnce,  although 
it  ni.".y  have  a  defect,  yet  if  that  def<x't  be 
oneviliich  does  not  interfere  with  its  safe 
and  proper  use  with  reference  to  the  i>nr- 
pose  for  which  it  was  constructed,  an  injiiiv 
to  an  employe's  hand  while  accidentally  in 
contact  with  the  defective  p.irt  of  the  bral<e. 
but  wliicii  was  very  unlikely  to  occur,  can- 
iKJt  be  attributed  to  negligence  on  the  part 
of  the  company  in  tiie  construction  of  the 
machine)  y.  Ricliiiioiul  &"  1).  R.  Co.  v. 
Dicktj.  yo  Ga.  491,  16  .N'.  A".  Rif>.  212. 

It  is  t)i)t  the  duty  of  the  coinp.inyto  pro- 
vide a  flat  car  with  br.ikes,  wiiich  it  left 
st'inding  upon  a  presumably  safe  side  track  ; 
and  if  the  jury  find  that  it  liad  \\u  i^rakes  at 
the  time  of  the  accident,  this  does  not  estab- 
lish ncgligenrc.  nor  entitle  the  plaintilT  to 
recover,  llr.citl  v.  /•'/////  ili-'  /'.  M.  R.  Co., 
31  //;//.  >S~»  AV/^f.  R.  Cii.f.  249,  67  A/icj.  61, 
II   Jl'iSl.  AV/.14S,  34  .V.   ir.  Rep.  659. 

While  plaintill  was  applying  a  brake  on 
a  freight  train  the  chain  broke  and  threw 
him  from  the  car  and  injure  1  him.  The 
evidence  showed  thr.t  a  chaii)  of  the  same 
size,  i))ade  of  the  best  mat'-rial,  would  bear 
a  strain  six  times  as  great  as  a  biakemat) 
could  apply.  The  br.ikeman  had  used  the 
chain  on  three  previous  trips  and  it  had 
prxwen  efficient.  There  was  no  evidence  of 
the  cause  of  the  break,  nor  that  the  chain 
was  imperfect  when  it  was  juit  on.  or  tliat 
the  comjKiny  had  not  properly  ins|iected  it, 
or  whether  the  defect  might  have  been 
discovered  ;  but  it  did  appear  that  the  com- 
pany regularly  had  the  cliiins  examin.'d, 
but  did  not  test  their  stieugth.  //,/,/,  tint 
a  nonsuit  shotild  have  been  allowerl.  P 
C,roff\.  X,-,v  Vor/,-  C.  &^  //.  A'.  A".  Co..  yr,  .y. 
y.  125;  afirmini^r  3  t.  &>  C.  255.-Distin- 
(ilusKiNi;  Webi)  V.  Rennic,  4  F.  &  F.  fcH.- 
(JUoTKi)  IN  Hallou  7'.  Chicago  h  N.  \V.  R, 
Co.,  5  Am.  h  ICng.  R.  Cas.  .^So,  54  Wis. 
257,  41  Am.  Rep.  ;,i. 

Plaintiff,  a  br.ikeman,  »vas  inji:rcd  l-y  the 
breakingof.in  eye-bolt  conmctii);.;  the  chain 
with  the  rod  of  a  biake.  It  appeared  that 
the  eye-bolt  way  defective  in  not  having 
been  properly  welrled.  There  was  no  evi- 
dence f)f  notice  of  the  defn  •  to  rl,f,  ,)d,iiit 
or  any  of  its  agents,  nor  was  it  shown  that 
the  (Irf.'ct  could  have  been  discovered  by 
inspection ;  there  was  evidence  that  the 
maker  of  the  bolt  could  have  discovered  the 
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defect  by  bending  it  while  hot  and  in  other 
wiiys,  l)ut  it  did  not  appear  wiicllK-rtlic  eye- 
bolt  was  made  by  the  company  <ir  pur- 
chased ;  and  no  want  of  care,  the  exercise 
of  which  would  have  discovered  the  defect, 
was  shown.  Ihld,  that  the  phiintilf  failed 
to  make  out  a  case,  so  far  as  it  rested  upon 
the  imiierfixtion  referred  to.  Painton  v. 
Xorllurn  C.  R.  Co.,  5  Am.  &*  Eng,  A'.  Cas. 
.^54,  .S3  .V.  1'.  7. 

There  was  evidence,  however,  that  the 
eye-holt  was  smaller  than  those  used  by 
defendant  at  the  time  of  trial ;  that  the 
lircakins.;  of  the  chains  had  formerly  been 
of  fieipient  occurience.  The  eye  bolt  in 
f|U(Sti<in  and  one  of  the  lar};or  eye-bolts 
;ul()()'.cd  since  the  accident  were  produced, 
and  suhmiUcd  to  the  iiisprction  of  the  jury. 
//(•/(/,  tiiai  while  the  proof  of  iie^di^'cnce  on 
the  pail  of  defendant  was  slight,  sulFicient 
was  shown  10  justify  the  submission  of  the 
(liicsti.in  to  the  jury.  l\iii:to>i  v.  Xoi Hum 
C.  A'.  Co.,  5  Jm.  iS-"  t'//j;.  A',  dis.  454,  83  A^. 

y-  7. 

,\  hrakcman  sued  for  an  itijnry,  chartjini,' 
a  defect  in  the  manner  of  construct iuL;  a 
brake;  but  it  appeared  that  the  brake  in 
(piestion  was  in  ommim  use,  and  that 
plaintilT  was  familiar  with  their  ccnstruc- 
tion  and  use.  //>•/</.  not  sulhcient  to  estab- 
lish ne!,diK<^ncc  in  failing,'  to  furnish  a  prop- 
erly constructed  car,  //■;•/•,'/■/ v.  Dcui'vare 
^11.  Caiuil  Co.,  40  //itii  (X.  V.)  343.— Al'- 
iM.viNc;  Lanini;  v.  New  York  C.  K.  Co.,  49 
N.  Y.  5:1  ;  Gib.son  v.  Krie  K.  Co..  ^.3  N.  Y. 
4.^9;  Kvans  f.  Lake  Shore  «&  M.  S.  R.  Co., 
\z  Hun  2.S9. 

A  brake  which  had  been  examined  and 
fi'Und  it)  j;ood  order  a  short  time  before,  fell 
w  hen  plaintiff  attempted  to  use  it,  and  he 
w.is  thrown  umiiT  the  car.  There  was  no 
eviilcnceasto  wlKHher  the  i)rakc  pin  fell  out 
or  broke,  or  that  proper  iiispcctior)  couhl 
have  prevented  the  accident.  //<77,  that 
in  the  absence;  of  |)ruof  showiui^  n<'L:ii;;i'nce 
en  the  part  of  the  company,  phiinlitl  could 
not  recover.  Vhilixdclpliia  &-■  R.  R.  Co.  v. 
Hiif;he^,  2,1  .I'll.  iS^  /."«;■.  A'.  Cas.  34:->'.  119 
/•i..V/.  301,  II  Ci-iit.  AV/.  822,  13.?//.  R./>. 
2.S6,  :i  W.  A',  c".  16G.  — \or  r'oi.i.owKi)  IN 
Little  Rock  &  M.  R.  Co.  ?'.  Moseley,  56  Fed. 
Rep.  1009. 

.-.  roui)liiii;s,  Hi!ilers,  Deadwoods,  etc. 

1<M>.  Coiipliii':  nupariitiis,  yiMHT" 
ally— (^oiiipiiiiy,  w  lu'ii  (locinrd  iicjfli- 


Kcnt.*— Four  things  are  necessary  to  ren- 
der a  company  liable  to  an  employe  who  is 
injured  while  uncoupling  cars:  (1)  a  defec- 
tive condition  of  the  car ;  (2)  an  injury  re- 
suiting;  tlierefrom  ;  (3)  notice,  actual  or  pre- 
sumptive, to  the  company  of  such  defect; 
(j.»  th.it  the  party  injured  was  in  the  exer- 
cise of  onlinary  care.  C/iica^o,  li .  &^  (J.  A'. 
Co.  V.  Mont^i^oiiiery,  15  ///.  -•///'.  205. 

A  bi.ikemaii  ma\'  recover  fur  a  j^crsunal 
injury  ciiised  by  defective  coiijilinj^s,  if  it  is 
shown  that  he  did  not  know  of  such  defects 
befori'  usituj  the  couplinj^s.  Louisville  Or^ 
N.  R.  Co.  V.  i'ohy,  94  A/.  220,  21  i".  //'.  Rep. 
866. 

It  is  proper  to  refuse  a  rcfpiestcd  instruc- 
tion that  if  the  character  of  the  coupling; 
u^ed  by  di-fendani  was  one  in  general  use 
amoiij;  raihoail  com|)aiiies,  it  was  not  negli- 
gence upon  the  part  cjf  defendant  to  use  it. 
Such  gi'iieral  use  was  evidence  tending  to 
show  uidinary  care  in  the:  selection  of  the 
cou|)ling,  but  not  conclusive,  Martin  v. 
Colifoiiiia  C.  R.  Co.,  94  Col.  326,  29  l\xc. 
Re/>.  645. 

Will  le  recovery  is  sought  for  tiie  alleged 
negli;;ence  of  defendant  in  coupling  cars 
which  lacked  a  <lrawhead  with  a  switch 
rope,  an  instruction  is  erroneous  which 
makes  lilaiulllT's  rfcovery  depend  upon  ilie 
fact  that  the  use  of  a  rope  made  tlie  coup- 
ling more  unsafe  ilian  the  use  of  the  chain. 
ToNer  v.  llaiiiiibal  &^  St.  J.  R.  Co.,  31  Am. 
iS-»  Eii^.  R.  Cos.  1.S5.  (13  i)/,».  79,  II  West. 
Rep.  462,  5  .S".  W.  Rep.  810. 

Where  an  cmpli>ye  was  iniured  by  re.ison 
of  a  radii", dly  defcMtivc  car  ccnipling  apjia- 
ratus,  without  f.iult  on  his  p.irt  /iel,l,  \\\i\.f 
companies  aie  rcipiircd  to  obvervc  a  high 
(h'grei-  of  ca'-c  in  piovidiiig  machinery,  and 
this  wassurli  iicj^ligeiice  ;is  to  render  a  coiii- 
jjaiiy  liable.  ToleJo,  //'.  &-  W.  R.  Co.  v. 
J'ret/eritis,  71  ///.  294.--AriM.i !•  I)  ix  Hen- 
i!ett  T'.  Northern  l\ic.  R.  Co.,  2  N,  Dak.  112. 
DisriMii'isiii  1)  IN  Indianapolis,  15.  iS;  W. 
R.  Co.  v.  Flaiiigan,  yy  LI.  365  ;  l*eansylvania 
Co.  z'.  Lynch,  90  III.  333. 

PlaiiuilT  was  emplo\cd  in  making  up 
trains    in    a   yard,    and    sued    for    injuries 


V 


♦  Injuries  to  cmploy6s  c.inscd  by  defective 
coupinn  .ippir.-mis.  set-  notes,  -.j  .Am.  &  Lsc..  K. 
Cas.  iSi;  12  /i/'.  25s;  31  A/.  i()3;  48  /,/.  193.  Sec 
alsii  II  //■  2f>3,  nl'str. 

Ininry  Ui  liraUcinan  while  eoiinlinR  cars.  Use 
of  I. icomotive  having  "  gi)os(:  tifck  "  draft  irmi. 
Nutiic  to  employt.  see  41  Am.  &  Eno.  R.  Cat,. 
273,  olstr. 
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allct;c(I  to  liiive  been  caused  by  a  defective 
or  (laiij^eroiis  car  whicli  was  in  use.  Tiic 
evidence  showed  that  tlur  kind  of  cars  liad 
been  abandoned  l)y  liie  (;<)nii)aiiy  on  account 
of  their  dangerous  cliaracter,  and  i>y  rail- 
road coiniJanics  ^ent-raily.  lUliI,  suHicient 
to  siiow  that  llie  company  knew  of  the  dan- 
^'erons  cliaracter  of  tiie  car,  and  in  the 
aijsence  of  warning;  to  plaint  iff,  lie  might 
recover.  Oaiti;  v.  Mimoitii  J\ii.  A'.  Co.,  S7 
Mo.  5.S8. 

An  einplove  sued  fur  an  injury  received 
by  the  car  coupliiiiis  breaking  and  allowing 
a  car  to  run  over  his  foot.  The  evidence 
showed  that  the  breaking  resulted  fiom  the 
defective  character  of  the  iron  out  of  which 
the  coupling  was  made,  of  which  the  com- 
pany had  |)rii)r  notice.  //.  /if,  sullicient  to 
show  negligence  on  the  p,,rt  of  the  com- 
pany, /unot'rx  V,  I'nion  /\n\  A'.  Co.,  4  i'tah 
215,7  /'.»(-.  AV/.  251.— Ur.viKWi'.i)  IN  Cun- 
ningliani  v.  Un.on  I'ac.  K.  Co.,  4  Utah  206. 

1  10.  illlll  wIm'II   IM»t.*— It    is   net 

negligence  per  sc'  in  a  railway  company  to 
receive  from  other  coni[)anies,  ami  haul 
over  its  own  track,  cars  having  dilTerent 
styles  of  coupling  from  those  in  use  on  its 
own  cars,  anil  wliicdi  increase  the  hazard  of 
coupling.  Louisville  i5^  A^.  A'.  Co.  v.  lio- 
laiitl,  53  .//«.  il^-«  I'-iii;.  A'.  Ciis.  161;,  96  .lla. 
626, 1 1  So.  AV/.  r,r)7.  —.A I'l'KOV INC.  Pittsburgh 
.S:  L.  !•:.  R.  Co.  v.  IIenIy,4S  Ohio  .St.  doS.'is 
L.  R.  A.  384;  Michig.ui  C.  R.  Co.  r'.  Smith- 
son,  45  Mich.  212;  Hathaway  7'.  Michigan 
C.  K.  Co.,  51  Micii.  253;  [ndianapolis,  M.  A 
W.  R.  Co.  V.  Flanigan,  77  111.  365. 

It  is  not, //•/■  v,-,  negligence  for  a  railroad 
company  lo  lake  lioin  a  connecting  road  a 
car  not  provided  with  suitable  a[)pliance3 
for  coupling  (So.  Car.  Gen.  St.  §  1471,  re- 
quiring companies  in  that  state  "to  deliver 
with  due  diligence  all  cars  wholly  or  partly 
loaded  with  freight  consigned  to  points  on 
connecting  roads").  Noi  is  h, per  se,  negli- 
gence when  the  car  is  constructed  on  the 
old  pl;in,  so  that  the  coupling  must  be  made 
from  above,  for  the  company  to  put  it  on 
its  trains  without  notice  of  the  peculiarity 
to  its  brakeincn.  Simms  v.  Sout/i  Carolina 
A'.  Co.,  31  Am.  &^  Kiii;^,  A*.  Cas,  199,  26^0. 
Car.  490,  2  6',  E.  Kfp.  4S6. 

The  fact  that  a  switchman,  while  making 
a  coupling  of  his  company's  car  to  a  foreign 


*  Liability  to  car  coupler  for  defects  in  car  of 
connemiiiK  company,  see  note,  31  A.M.  ^  Enc 
R.  Cas.  20  (. 


car,  is  injured  by  reason  of  the  dilTcrcnce 
between  the  couplings  of  tlic  two  cars,  is 
not  sulhcient  to  impute  negligence  to  the 
company,  the  foreign  car  being  in  good 
orfler  and  sound  condition,  since  railroad 
companies  are  retpiired  by  the  Mo.  constitu- 
tion (art.  12,  {5  13)  to  receive  the  cars  of 
other  companies.  T/toina.'!  v.  Missouri  I'li, . 
A'.  Co.,  53  Am.  &*  Eni^.  A",  dis.  146,  109  J/<,' 
1S7.  18  i".  IV.  Rfp.  980.— (jL'oTiNt;  I'l. 
Wayne,  J.  &  S.  R.  Co.  v.  Gildcrsleeve,  },i 
Mich.  133. 

A  coupling  will  not  be  considered  defec- 
tive where  it  appears  that  it  was  the  best 
kind  in  use  and  was  in  good  order,  but,  be- 
ing new,  was  a  little  tighter  than  one  which 
had  become  worn  from  longer  use.  Chi- 
cago ijM  //.  A*.  Co.  V.  Kiish,  84  lit.  570. 

The  mere  failure  of  a  railroad  corpora- 
tion to  use  on  all  its  cars  an  improved 
coupling  known  as  the  "  Potter  draft-irc^ii," 
aiul  the  fact  that  a  common  c()Ui)ling  broice, 
do  not  s1k)W,  or  tend  to  show,  negligence 
f)n  the  i)art  of  the  company  in  the  eipiip- 
nuint  of  the  train;  or  if  so,  it  is  not  availa- 
ble in  an  action  to  recover  damages  for  the 
death  of  a  brakeman  who  knew  what  coup- 
lings were  used  .md  made  no  objection. 
lUinis  v.  CltiCiXi^o.  .M .  &^  .s'/.  /'.  A'.  Co.,  28 
.1/)/.  1^  En^.  R.  Cas.  409,  69  /owa  450,  30 
A'.   JV.  h\p.  25. 

While  it  is  the  duty  of  a  r.iilroad  com- 
pany to  furnish  reasonably  safe  ai)plianccs, 
cars,  and  couplings  for  use  by  its  employes, 
yet  the  use  of  a  heavy  switch  ro|)e  for 
coupling  c.-irs  is  not  necessarily,  as  a  matter 
of  law,  negligence,  Muirlw.ul  v.  Iliiiinihal 
&^  St.  J.  R.  Co.,  103  Mo.  251,  15  .V,  W.  tCrp. 
530.— Foi.i.owiNt;  TablerT',  Hannibal  &  St. 
J.  R.  Co.,  93  Mo.  79. 

It  is  not  negligence  per  se  for  a  r.iili.  id 
com|)any  to  adopt  a  device  for  coupling 
cars,  not  before  in  use  on  its  road,  without 
discarfling  those  already  in  use  by  it.  .il- 
thougli  the  use  of  the  two  together  may  be 
more  haz.irdous  than  would  the  use  of  either 
alone,  l^ittshur^li  &*  L.  E.  R.  Co.  v.  Henly, 
53  Am.  ^^  Eit.^-.  R.  Cas.  194,  4S  Ohio  Si. 
608,  29  X.  E.  R,-p.  575. 

111.  Biiiii|MM-s  or  Inin'ors.— The  use 
of  cars  of  such  unefiual  height  that  the  buf- 
fers are  inoperative  is  more  dangerous  be- 
cause the  defect  is  less  observable.  In 
general  freight  trains,  where  the  cars  of 
many  different  companies  are  congregated 
under  the  necessities  of  through  freight,  it 
may  be  that,  as  there  is  no  lawr  compelling 
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an  companies  to  use  cars  of  ilic  same 
lui.n'it  and  constructiun,  the  company 
niiK'it  Ije  excusable  for  iisin^'  tars  of  iin- 
(•(pial  liciglu;  t)ut  in  a  consuuciioti  train, 
and  wncre  the  cars  all  belong;  to  the  com- 
na:iy  itself,  and  wliere  the  aljove  excuse  is 
inopiTalive,  tlie  constriu:lion  and  use  of 
sucli  cars  are  certainly  neglij^i-nce.  7\miis 
V.  Vii/:s/>ii>x,  S.  ir^  /'.  A'.  Co.,  J7  /-./.  ./////. 
630,  55  .I'n.  /\'/>-  50!). 

Wliere  tlie  Iniinper  or  ilraw-bar  of  a  car 
belon^jing  to  aiiollier  company  is  lower 
than  it  I  iij;lit  to  be,  in  conseipu-nce  of  the 
siapU;  or  strap  in  wliicli  it  plays  brinj^ 
iirolieii  on  one  side,  the  master  is  respwnsi- 
ble  for  an  accident  caused  by  failure  to  dis- 
cover and  remedy  such  dcfert,  and  he  has 
not  fallilled  his  duty  l)y  furiii>liinf;  f>>r  the 
use  of  his  employes  cro(jked  links  which 
can  l)e  used  in  couplintf  toi^ctlier  cars  upon 
whiiii  the  l)umi)frs  an;  of  dill'eriiit  Iw^ii^his. 
(I'on./r/i/i  V.  .Via'  ]'<»■/,;  C.  &»  II.  R.  R.  Co., 
41  Am.  £t*  Kiii^.  R.  C'.fv.  259,  1 16  .W  V.  3(^8, 
22.  .X.  /•.'.  Rcf>.  397,  :6  N.  V.  S.  R.  707,  5  A. 
A'.  .1.  750;  iijfii  Ill/Hi;  3  .\'.   r.  .S".  A'.  774. 

When  freight  cars  are  oi)vlously  so  de- 
fectively made,  wiiether  by  a  failure  to 
attach  l)nni[)ers  at  all  or  to  make  them 
siiliicicMtly  lon^  to  protect  a  person  staiul- 
iiiti  between  the  cai.i  when  in  i!'.)tii>n,  or  in 
(■i)iise(iiience  of  any  other  fault  iu  consiruc- 
tiiiM,  that  tlie  sli);htest  indiscretion  on  liie 
part  of  an  operative  may  eu.lan;;<r  his  life, 
tin:  company  is  liaiile  for  any  injury  resiilt- 
ini;  from  such  defects,  .Utixo/i  w  Riclnnoiiil 
&^  I).  R.  Co.,  53  ^/w.  &^  /■-''^',  A'.  Cii.f,  I. S3, 
IK  A'.  Cir.  4.SJ,  16  .V.  /•:.  A',/.  6t)8.-(Jf(iT- 
INC  (Jotllieb  7'.  New  York.  1,.  !•;.  I'i:  \V.  K. 
Co.,  100  N.  V.  467.  Ui.vii.wiM.  Johnson 
<'.  Richmond  &  I).  \i.  Co.,  8j  N.  Car.  453. 

.\s  a  hrakeman  was  about  to  couple  two 
cars  he  discovcMcd  that  the  bumiier  on  one 
of  them  luin^j  down  lower  than  tin;  other, 
and  pui.  his  hand  under  it  to  raise  it  to  the 
|)ro|)er  l';vel,  and  his  hand  wa^  cauj;ht  and 
rrushod.  It  appeared  that  the  iron  strap 
which  supijorled  the  bumper  was  worn  and 
iipken,  and  there  was  no  bolt  in  the 
InimDer,  which  would  mov<!  backward  i)ut 
vould  not  si)rinj,'  forward;  but  plaiiuilf  tes- 
tilied  that  he  did  not  know  this  until  after 
he  was  hurt.  Another  em|)loye  called  to 
pl.iiutilT  to  look  out,  that  the  car  was  not 
.safe ;  but  there  was  no  evidence  that  it  was 
uritjinally  unsafe,  nor  as  to  when  it  became 
broken  or  unsafe.  /M,f.  that  the  mere  fact 
that  the  other  employe  knew  it  was  unsafe. 


without  showing  huw  luni{  iw  Dud  known 
it,  would  not  charye  the  company  witli 
knowledj^e  of  its  uns.ife  coiulition.  Hiitoot 
\\  MoMc  ij^  M.  R.  Co..  (>7  ///,».  13.  Not 
Foi.l.owKD  IN  Little  Kock  &  M.  K.  Co.  v. 
Moseley,  56  Fed.  Kep.  1009. 

Ill  an  action  for  c.iusint.'  the  death  ((f  I'.  , 
plaintilFs  intestate,  it  appeared  tli.'tt  the  de- 
cea.scd  was  a  brakeman  upon  a  freiijiit  trail 
and  was  in  the  cabcjosr'  car  wlien,  seeinj; 
that  a  C(jllisioii  was  imminciu  between  it 
and  another  train  followiiif.;;,  he  stopped  out 
of  the  fnjut  door  of  ilie  car  onto  tiie  plat- 
form of  the  next  car.  The  cars  were  fur- 
nished with  butlers,  but  the)-  so  overlapped 
each  (Hher  that  they  were  useless,  an(i  in 
consequence,  when  the  tr.iins  collided,  E. 
was  cau.i,'ht  between  the  ends  of  the  two 
cars  aiul  killed,  //r/,/,  that  a  dismissal  of 
the  I'omplaint  was  i^rror  ;  that  it  was  a  duty 
the  di.-fendant  owed  its  employes  to  provide 
cars  with  bullers  appropriately  placed. 
J-:///i  V.  .Vrw  iW/i;  A.  h\  &•  W.  R.  Co.,  17 
./;;/.  &^  Ell);;.  R.  Cts.  (i.i\.  05  A'.  1'.  54(') ;  rf- 
vi'istiii;  2t)  Hull  278.  I'lxrL.viNiNc;  i)e  Graff 
V.  New  V.uk  C.  &  11.  K.  \K.  Co..  76  N.  Y. 
125;  Salterst/.  Delaw.iie  1.'^  \\.  Canal  Co.,  3 
Hun  33S.  AriM.IKl)  IN  Williams  V.  Uela- 
waie,  L,  iSc  W.  R,  Co.,  39  Ilun  430  Dis- 
TiNfii  isiii'.i)  IN  Morse  v.  New  York  C.  & 
II.  R.  R.  Co.,  39  Ilim  414.  OuoTi.it  IN 
I'ldlutro  V.  Delaware,  \..!s.  W.  rTCo.,  27  N. 
Y.  S.  R.  63.  7  N.  Y.  Siipp.  510.  Ri-.viKUKi) 
.\M>  (jt.'i  >i  i-.ii  IN  Doiioliue  .•'.  liri)o!<Iyn  Ciiy 
R.  Co..  38  N.  Y.  S.  R.  4S3.  14  N.  Y.  Sup],. 

The  ai^reed  f.icts  showed  that  a  i)i.ikei;.  .  1 
was  killcil  wlide  between  two  cars  atle.;i|.  • 
inj.;  to  couple  tiuiu,  and  that  one  of  ilu,,i 
had  no  bump-T,  which  permitted  tlii'  c.  . 
to  come  so  close  tii!,'etlier  as  to  crush  i.  > 
braktiin.in.  //.A/. sulliciem  to  jusiifva  sir 
mission  to  the  jury  as  to  whether  the  de.a.i 
was  caused  by  a  defective  car.  Mahoiuv  v. 
AV.v  Voik  C.  ^^'  //.  A'.  A'.  C'..  30  A'.  )  .  .V. 
A".  91 1,  60  1 1  Kit  5S6,  15  A'.  1'.  Sii^p.  501  ;  .//■- 
firiiicd in  131  A'.  1'.  623,  «/<•///.,  43  A'.  J'.  ,b'. 
A'.  962. 

A  braki-mai;  s  le.^  was  crushed  while  he 
was  feeliiij,'  for  the  bottom  runi;  of  a  ladder 
(jii  a  car  next  the  eni;ine.  I'liere  was  no 
Dumper  on  the  car,  and  it  was  shown  that 
if  the  bumper  had  been  there  the  accident 
would  not  have  happened.  It  also  .iiipeared 
tint  the  enijincer  was  j;uilty  of  nef^jlisjencc 
in  backint;  tlu!  engine  suddenly  without  a 
signal.    //(■/./,  that  the  defective  condition 
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of  the  car,  and  not  tl  o  rnsiiu'cr's  m-f;!!- 
Ri'iice,  was  tin;  prnxi'.iati'  caii^c  (jf  the  in- 
jiirv.  AVi ■//;//('//// 1!~  /'.  />'.  Ci>.  v.  GiWiiv,  4''^ 
Am.  Cm  Kit^^  A',  dts.  331,  88  I'a.  2:3.  1}  S. 
E.  Rip.  42<j.— Oi<>riN<;  Cirand  Trunk  U. 
Co.  V.  (.!ummi:u-.  i')  >  I'    S.  7<xj. 

I  I'J.  Coii|iliii»-liiikH.  A  braki'iiian 
will)  has  his  lian<l  ciusiicd  wliilc  auc'mi)lin^{ 
to  couple  in  the  dark  two  cars  with  diaw- 
licads  at  an  un(<|ual  hiji.uhl  from  tin-  tr.K.k 
can  recover  for  iiis  injuries  win  re  liic  (oni- 
pany  liad  faiicci  to  fuinisli  siiitahle  links  for 
such  (.onplinns.  ami  the  conductor  ordered 
plaintilT  to  lake  the  im-uitahle  link  with 
which  lie  atti'in;)tril  to  ni.iki-  tiie  cnii|..|iiit;. 
jUmwr,  I'.  ^  (/.  A'.  Cc.  v.  Simpwn,  16  Colo. 
55.  lU  I'ar.  I\,p.  33';.  —  DlsriNCfisiiiNc; 
\V.lls  .-'.  Coc,  V  Colo.  159. 

Where-  the  petition  avers  that  the  com- 
pany f.iiled  l<j  furnish  asulhcient  number  of 
s.ifii  links,  anfl  that  the  accident  resulted 
fri'in  that  cause,  evidence  th.it  ihi-lrain  w;is 
not  properly  su|>piied  uiih  suitable  links 
(or  the  run  on  which  the  accident  occntrod 
is  adniissilile.  Dfinnr.  T.  '-^  (1,  A'.  Co.  v. 
.Stuipsun.  16  Cv/i>.  55.  ;6  /'(/<•.  A\'p.  339. 

I'l.iinlilT,  a  brakeinan,  was  ordered  to 
couple  ciTlain  cars  on  the  sidi'  trick.  tol)c 
attached  to  and  carried  on  by  t!ie  train. 
'!'lu:  injury  occurred  from  an  attempt  to  use 
tiie  links  which  he  found  in  the  ilr.'.w-lieads 
of  said  cars.  I'pon  the  rjuestion  of  iie^di- 
p'nce  of  the  defendant,  or  contributory 
nejjiijjence  of  plaintiff,  the  court  correctly 
chained  .IS  follows:  "The  law  imposes  on 
the  defend. lilt  the  duty  of  faniisliini;  to  its 
employes  machinery  and  appliances  of  all 
kinds,  including  links  and  pin.s,  reasonablv 
suit  ihle  and  proper  to  enable  such  em])loy''s 
to  pcrf(jrui  the  duties  rcriuired  of  them,  and 
also  ii)  use  re:i>  .lable  dilij^ence  to  keep 
such  machinery  and  appliances  in  such  rea- 
sonablv  proper  condition  after  thev  arc  fur- 
nished; and  if  pl.iintilT  w.is  injured  bv  rea- 
son of  a  failure  of  defendant  in  nils  respect, 
he  would  be  entitled  to  recover,  unless  you 
believe  from  the  evidence  that  it  was  a  jKirt 
of  plaintill's  duty  as  br.ikeman  to  examine 
tin;  link  before  undertakinjjj  to  use  it." 
//misfim  5-  T.  C.  A'.  Co.  v.  Afiu/ilo.v.  (  T,:\-.) 
21  .////.  5^  /'''/(,'•  A\  Ciis.  6:5. 

1  i:{.  ('oiipliii^-piiis  iiimI  Ixtlls.— In 
an  acii'u  lor  the  ne^lit,'ent  kiilini,'  of  ;ui 
employ '•  a  n  'Msiiii  is  properly  refused  when; 
there  i.s  :  ouv  evidence  that  the  death  re- 
sulted fr.i'ii  t!ir  use  by  the  railroad  of  a 
coupling  pin  which  was  too  U'j,hi  for  rc- 


niov.il  at  tin;  proper  moment.  /'//',f  v. 
Rii/imoiiJ &^  IK  A'.  Co.,  38  Xc.  C<ir.  X()<).  I7.s'. 

/;.  A'/'.  7>-:. 

Piainiill,  WHO  was  enf,'a};ed  in  repairing;  a 
track,  went  some  twi  Ive  to  fifteen  fed  aw.'iy 
to  .illow  a  |iass'  ni^er  train  to  jiass,  and  was 
struck  by  an  old  couplini;-ijiii  which  seemed 
to  be  thrown  oil  by  llic  lUi'tion  of  one  of 
the  car  wheels.  The  facts  tended  to  show 
that  it  had  Ix-cn  lyinj,'  loose  on  a  car  plat- 
form and  had  dropped  upon  the  wheel. 
wiiic  h  threw  it  olT.  J/i/J,  llnil  it  was  iiej;li- 
^ence  tf)  permit  the  pin  lo  lie  loose  upon 
the  platform,  and  the  conip.my  was  liable, 
tliou-h  the  precise  nature  of  the  injury 
ini.^lit  not  li.ive  been  foreseen  and  expect'-'l 
(njiii  the  fallinj,'  of  the  p:n,  Afi/t'  v.  C/i/- 
c,{^'o.  St.  /'.  J«  A'.  C".  A',  Co.,  39  //;//.  »:i-  /w/i,'. 
A'.   Cis.  314,  77  /.'.•('.'  607,  4::   A',   1!'.  A',/i. 

555' 
.As  prudence  rc()uired  tli.U  coupling  (lins 

should  be  chaineil  to  prevent  them  (r.dii 
f.illiiii;  from  trains.it  was  iicj;lij,'en(i;  to  per- 
mit the  pin  to  be  upon  the  c.ir  witlioul 
biini,'  secured  in  its  ])lace,  and  the  defeiid- 
aiii  was  not  released  fiom  liability  by  the 
f.ict  that  the  accident  was  so  iinusu.d  and 
extraordin.iry  that  it  could  not  reasonably 
have  bec;n  expected  to  happen.  />>]■/'•  v. 
<.7/iiii^<>.  .S/.  /'.  c--"  A'.  C.  A'.  Co.,  39  ^h/i.  i?-» 
/•.■//^^  A',  (.'(is:  314,  77  /ou'ii  607,  42  A'.  //'. 
A',/.  555. 

A  lireman  was  slandim;  upon  a  la[t-board 
between  the  enj^ine  and  tender  when  the 
coiii.>linj4]iin  between  them  broke,  and  thev 
sei)arat(;d,  ciu^iii},'  the  fireman  to  iie  thrown 
down  and  killed.  The  evidence  showed  that 
the  pin  had  been  boniiht  with  the  entjine  from 
;i  reputable  firm,  and  had  been  inspecied  bv 
a  Competent  person  eitjlu  days  before  the 
accident,  and  slimved  no  outward  defects, 
e.xccpt  bcinf^  slightly  worn.  After  the  acci- 
dent an  ex.imination  bv  experts  showed  ,1 
hidden  flaw  in  it,  and  tiny  testified  that  it 
was  m.ule  of  inferior  iron.  /A/*/,  not  siilh- 
cicnt  proof  of  nej^li^'eiicc  to  justify  a  sub- 
mission to  the  jurv.  /'.';. r;-.t  v.  AVt.'  Jh;/' 
C.  &^  H.  R.  R.  Co..  r.o  //ini  H),  38  A'.  J".  S.  R. 
558,  14  A'.  )'.  .SV///'.  40P:  ,r ///')■  III <;// /I  12S  A', 
r.  659,  uif»i..  40  A'.   )'.  .s'.  A".  '170,  wi-i/i. 

Wiiere  the  proof  shows  tli.ii  after  a  frt'i)ilit 
train  had  proceeded  eitjlilv  mil  s  it  partefl. 
bv  reason  of  a  tail  bolt,  wliieh  held  tlie  cars 
to},'etlier.  drawini,'  out.  and  that  this  was  not 
an  unusual  occurrence  on  all  llii-  well-retru- 
lated  i.iilro.'ids,  tlie  tail  bolt  beinj.;  such  as 
is  used  on  such  roads,  the  mere  fact  of  such 
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separation  of  the  train  is  noi  ;in  f'vidcncc  of 
a  defect  in  the  machinery  of  di-fciidant. 
7'i/ri'  V.  Louisville  &*  A'.  A'.  Co..  <jii  .llu.  150, 
12  S(>.  /u'/>,  1 68. 

in  sucli  case,  wlicti  there  is  an  entire  al)- 
sciice  of  evidence  .siiuwing  llial  tiie  dcfi'iid- 
anl  iiaii  l<n()wled|,'e  of  the  condilioii  o!  the 
tail  l)')k  at  llie  time  of  the  seiiaration  of  ilie 
train,  liiere  is  no  presumption  of  nej^li^icnce 
on  the  part  of  tlie  defendant.  7'//, /•  v. 
I.ouisiillc  Sr'  X.  A'.  C'c,  9S  Ahi.  150,  \i  So. 
J\,/>.  1(18. 

\Vlu:re  the  evidence  siiows  tiiat  a  frcij^ht 
trail)  on  wliicli  |)laintilf's  intestate  was  a 
braiveinan  separated  after  a  jotirney  of 
eij^lity  inil<"*,  and  tlu;  only  cvirlcncc  (,f  liie 
cause  of  the  injury  is,  tli.it  jiart  of  tiieclotli- 
ing  of  the  deceased  was  found  on  the  lirakc- 
heam  of  the  car  next  to  I  lie  oni!  wiiere  the 
si'paralion  occuricd.  and  tli.it  lie  hail  hecn 
run  over  hy  the  train,  these  f.icts  show  tli.it 
the  parlinfiof  the  train  coidd  not  have  lieen 
the  pro.Nimatc  cause  of  tlic  injury.  TiiiA- 
V.  Louisville  i5-«  X.  A'.  Co.,  (;8 //A/.  150,  12 
.V,..  A',-/'.  i^»S. 

I  I  I.  ('«>ii|»lin;;-s(icks  and  kiiivcN.— 
A  failure  to  provid(;  a  hrakeinan  i  j(  hut  little 
e.xp(  rieiicc  witli.a  coiiplin^^-stick.  as  niiiiiicd 
by  the  company's  rules,  will  not  make  the 
company  liahl*;  (or  an  injury,  where  it  aj)- 
pe.iis  that  ordinarily  a  slick  was  not  used 
in  eoupliii;,',  aiil,  after  a  moiitii's  rxpcrieiM  c, 
the  hrakcman  undertook  to  couple  wiiliout 
a  sti(;k.  l.ouisvillf  &*  X.  A'.  Co.  v.  Hrvitnt, 
(AV.)  12  S.   W.  AV/>.  606. 

An  alli},Mtion  in  an  action  by  a  servant 
for  injury  to  liis  hand  while  attemptinj^  to 
Couple  ciirs.  he  beinij;  an  employi'-  of  otdy 
seven  hours,  from  alleged  nc.t;li;;ence  on  the 
part  of  '.he  employer,  that  the  receivers 
"carelessly  and  iie!;lii;eiitly  failed  to  furnish 
a  1  ouj)lin)4-knife,"  is,  in  the  absence  of  aspc- 
<  itic  e.xce|)lion.  asulheient  allejjiUion  of  neg- 
li;4ence.  alihoui^h  not  showing,'  the  rleirre'-  of 
iiinli^ence.  liomter  v.  Moore,  3  Tex.  Civ. 
Afffi.  416,  22  .S".   Jf.  Rep.  272. 

115.  !>«'!ul\voo«ls.  —  The  use  of  cars 
e(|iiip|H'd  with  double  deaiiwoods  is  not 
net^lijjonce  per  se,  so  lont;  as  they  can  be 
coupled  with  safetv  by  an  employe  who 
knows  how  the  coujilini^shoiild  be  made  and 
makes  it  with  (Mopercare.  Revnohh  v.  Uos- 
I011&*  M,  A'.  Co.,  53  Am.  ^T-  Eft;^.  A'.  ( \is.  177, 
f)4  fV.  r>r),  24  Atl.  Rfp.  134. 

1  HI.  l>raNv-l>jirs.— It  is  not  nen;lij;ence 
per  sr  on  the  part  of  ,1  company  to  use  an 
engine  the  draw-bar  of  which  is  too  short 


to  permit  one  of  its  cars  to  be  safely  coujiled 
thereto  or  detached  therefrom.  U'hiln'ani 
V.  ll'i.uoHsin  il'-"  .)/.  A'.  Co.,  12  ./;//,  c-^  A>/;'. 
R.  Cas.  214,  58  Wis.  408.  17  X.  //'.A',/'.  124. 

A  railroad  is  not  ),'uilly  of  nej^lif^ence  in 
furni-hinj,'  some  of  its  cars  with  ordinary 
draw  bars  when  these  must  be  coupled  with 
"Mullcr"  bars,  altlioiit;h  these;  two  wlien 
l)ein;;  coupled  loj^ether  may  be  li.ible  to  slip 
past  eacii  other  and  allow  the  platforms  to 
come  near  toi^elhi  r.  '\'\\v  coiniiaiis  i-  re- 
(piired  to  furnish  ^;ooil,  well-c<jiistru(  ii  (I 
machinery,  ad.ipted  to  the  purpose  ol  its 
use,  of  f;o(jd  material,  and  of  the  kind  that 
is  found  to  be  most  safe  v\  lien  applied  to  use, 
but  not  to  a<Iopt  a  new  inveiiiion,  ;i!ihoiic;li 
safe,  to  be  applied  to  c  a  is  for  \\  hose  u-e  it  is 
not  suitable.  Toledo,  W.  &^  W.  R.  Co.  v. 
As/'ury.  84  ///.  421*. 

Where  the  evidence  shows  that  a  draw- 
bar sup[)lied  by  a  railway  companv  to  be 
used  ill  coiipliii},'  cars  was  ii^ed  on  two  oc- 
casions, workiiifi  well  on  the  lir.st,  but  f.iiliu),' 
to  Work  on  the  second,  thoui^h  twice  tried 
in  a  pto|)er  manner,  a  jury  mi'^lit,  in  the  ab- 
scnci-  of  any  explanation  from  ihi'  company, 
infer  that  the  implement  was  fl<  fective. 
(h/sle\'  V.  Ceiih\il  R.  t't^  11.  t('.,86  i!a.  53S,  12 
.V.  /•;.  A',/.  ()  i8. 

117.  l»rji\v-lH'a<l.s.  —  It  is  nei;lij4encc 
for  a  comp.mv  to  use  a  car  with  the  face  of 
the  draw  head  broken,  leavini;  a  sliar|), 
ra:;!;i(l  edge,  liable  to  catch  the  clothing  of 
a  person  engaged  in  coupling  cars ;  and  also 
to  d,  ive  a  locomotive  against  a  car,  to  which 
it  was  to  be  coupled,  with  an  extraordinarily 
sudilen  im|)ulse.  Mik'iiii^ht  v.  iliiiiii^o.  A/. 
6t*.S/.  /:  R.  Co.,  44  Mi'ufi.  141,  46  'x.  U\ 
Rep.  294. 

Plaiiitifl  was  em[)loycd  as  a  brakem.m, 
and  while  in  the  act  of  coupling  cars,  was 
injured  through  the  alleged  defective  condi- 
tion of  a  certain  draft  timber  which  liehi  up 
the  draw-head  on  one  of  the  cars.  There 
was  evidence  tenrling  to  show  that  the  l)olis 
that  go  into  the  deailwood  were  sunk  into 
the  timber  and  let  the  draw-head  flown  four 
inches  or  more  lower  th.'in  it  should  be  ; 
that  the  defect  was  old,  but  the  brakeman 
dill  not  know  of  it.  /A/,/,  suiricient  evidence 
of  negligence  on  the  part  of  the  company  to 
submit  the  case  to  the  jury.  Seese  v.  Xort/i' 
em  Par.  R.  Co.,  39  Fed.  Rep.  487. 

A  brakeman  uncoupled  and  took  out  cer- 
tain cars  of  the  train,  and  while  attempting 
to  recouple  the  remaining  cars  was  killed, 
by  reason  of  the  draw-head  of  one  of   the 
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cars  being  forced  under  it.  thus  bringing  the 
cars  too  close.  It  appeared  that  the  iron 
wasliers  or  plates,  intended  to  prevent  such 
an  occurrence,  were  missing  from  the  draw- 
head,  but  there  was  no  proof  as  to  when 
they  came  otl.  The  cars  had  been  inspected 
during'  the  trip,  and  the  brakenian  had  not 
reported  any  defects  therein.  Ni'/ii,  that  a 
nonsuit  should  have  been  allowed.  J/(Z- 
//o/iry  V.  .\Vw  Vo//:  C.  &>  H.  R.  R.  Co.,  |6  N. 
y.  S.  R.  73H,  64  Hun  638,  19  A^.  Y.  Supp. 
511.— Quoting  De  Graft  w.  New  Yc  C  & 
H.  R.  R.  Co.,76N.  Y.  125. 

d.  Cars;  Hand-cars. 

1 18.  l>iity  to  turii5^-ii  safe  Oiivs.*- 

railroad  company  is  under  obli^;:^tions  to 
employes  engaged  in  the  management  of  its 
trains  to  exercise  reasonable  care  and  dili- 
gence in  furnishing  and  maintaining  safe 
and  tit  cars  for  trains  on  its  road.  Little 
Mianii  R.  Co.  v.  Fitzpatrick,  42  Ohio  St.  318. 
—  Not  FOLLOWiiD  in  Tierney  v.  Minne- 
apolis &  St.  L.  R.  Co.,  21  Am.  <St  Eng.  R. 
Cas.  545.33  ^l'"n-  3".  53  Am.  Rep.  35. 

And  to  use  all  reasonable  means  to  guard 
against  defects  in  its  locomotives  and  cars 
which  would  endanger  the  lives  and  limbs 
of  such  servants  while  in  the  performance 
of  their  duties.  Wei{j;wood  v.  Chicago  &^ 
N.  IV.  R.  Co.,  41  ivis.  47S.— Quoting 
Clarke  v.  Holmes,  7  II.  &  N.  937. 

A  brakeman  may  recover  damages  from  a 
railroad  company  for  an  injury  caused  by 
the  combined  negligence  of  the  company  in 
furnishing  a  defective  car  and  the  engineer 
in  backing  the  engine  without  a  signal. 
Richmond  &•  D.  R.  Co.  v.  George,  48  Am. 
<S-  Eng.  R.  Cas.  331,  88  Va.  223,  13  S.  E. 
Rep.  439. 

11*.>.  Extent  and  liniit)^  of  this 
du<.v.+— (i)  Extent  of  the  yule. — The  use, 
and  employment  of  unsafe  and  defective 
cars  and  machinery  by  a  railway  company, 
whether  owned  by  it  or  not,  submits  the 
company  to  the  same  liability  for  injury  re- 
sulting from  tlieir  use,  when  injury  is  occa- 
sioned by  such  defects,  as  though  the  com- 
pany were  the  absolute  owners  of  such  cars 
and  machinery.     It  is  the  imperative  duty 

*  Companies'  duty  to  furnish  employes  with 
safe  cars  and  appliances,  see  24  Am.  &  Eng,  R. 
Cas   425,  abstr. 

t  Duty  of  company  toward  persons  entering 
p.iy  car  to  be  paid  off.  Reasonable  time  re- 
quired, see  39  Am.  &  E.No.  R.  Cas.  44S,  abstr. 


of  railway  companies  to  adopt  and  use  all 
improvements  in  cars  and  machinery  calcu- 
lated to  insure  safety  X.o  employes  and  pas- 
sengers, and  to  discard  all  Insecure  and 
dangerous  cars  and  machinery,  or  such 
parts  thereof  as  may  be  dangerous  to  use. 
St.  Louis  (>  S.  E.  R.  Co.  v.  l^alirius,  56  Ind. 
511,  18  Ant.  Ry.  Rep.  116. 

It  is  the  duty  of  a  railroad  company  tcj 
provide  and  maintain  reasonably  safe  and 
suitable  cars  and  other  appliances  for  its 
employes  to  work  with,  and  a  failure  to  dis- 
charge this  duty,  no  matter  to  whom  the 
company  may  have  committed  its  perform- 
ance, renders  the  company  liable  to  an  em- 
ploye who  is  injured  without  his  fault.  Cin- 
cinnati, H.  (S-  D.  R.  Co.  V.  MciMidlcn,  38 
AuLd^  Eng.  R.  Cas.  165,  117  Ind.  439. -O 
N.  E.  Rep.' 2^7. 

Within  the  scope  of  this  duty  it  is  bound 
to  use  reasonable  care  in  the  employment 
of  careful  and  competent  inspectors  of  cars 
and  the  means  of  repairing  defects  in  those 
to  be  used  in  its  trains.  J.ittle  Miami  R. 
Co.  V.  Fitzpatrick,  17  Am.  Sr^  Eng.  R.  Cas. 
578,  42  Ohio  St.  318. 

A  brakeman  was  injured  by  the  wrecking 
of  a  car  in  a  collisi<m.  It  appeared  that  the 
car  was  built  of  defective  timbers,  and  that 
the  force  of  the  collision  was  not  sufficient 
to  have  broken  a  car  constructed  of  sound 
timber.  He/d,  that  the  company  was  liable. 
Parsons  v.  Missouri  Pac.  R.  Co.,  94  Mo.  286, 
12  West.  I^ep.  615,  6  .S'.   W.  Rep.  464. 

(2)  Its  limits. — It  is  the  duty  of  the  com- 
pany to  furnish  safe  machinery,  but  this  rule 
does  notai^ply  where  the  employe  is  injured 
when  a  defective  car  is  on  the  way  to  the 
shops  for  repair.  Chicago  S^  X.  U'.  R.  Co. 
V.  U\ird,  61  ///.  130,  12  Am.  Ry.  Pep.  434. 

A  company  is  bound  to  provide  its  cars 
witli  such  fixtures  and  apparatus  as  are  cal- 
culated to  insure  the  safety  of  its  en)ploy(!-s, 
out  it  is  not  necessary  to  ciiange  the  ma- 
chinery to  apply  every  new  invention.  If 
they  were  such  as  are  in  common  use,  and 
were  safe  and  fit  for  the  purpose  used,  al- 
though not  as  safe  as  another  kind,  the 
company  would  not  be  liable.  Bradley  v. 
Nashville,  C.  &^ St.  L. R.  Co.,  14  Lea  (Tenn.) 

374- 

The  law  does  not  require  that  a  railroad 
company  shall  have  all  its  cars  or  locomo- 
tives constructed  after  the  same  pattern, 
but  only  that  they  shall  be  reasonably  safe 
for  the  use  to  which  they  are  put.  Whit- 
ivani  v.  Wisconsin  (3^  M.  R.  Co.,  12  A»t.  &» 
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Eng.  R.  Cas.  214,  58  IVis.  408,  17  N.  IV.  Rep. 

124. 

A  brakeman,  while  attempting  to  couple 
cars  in  tiie  daytime,  was  cauglit  between 
tlicni  and  injured.  Tlie  evidence  showed 
that  the  cars  were  in  proper  rcjjair,  but  were 
constructed  with  side  sills  which  projected 
at  each  end  four  or  five  inches  beyond  tiic 
boily  of  the  car;  that  two  feet  was  the 
ordinary  space  between  bumpers,  but  that 
the  two  side  sills  were  brought  within  four- 
teen inches  of  each  other.  It  aiipeared  that 
the  conipanj  had  several  hundred  cars  in 
use  constructed  in  the  same  way.  H^ld, 
that  the  company  was  not  chargeable  with 
negligence  for  the  manner  of  constructing 
tiie  car,  and  that  plaintitl  could  not  recover. 
Bcaudin  v.  Central  Vt.  R.  Co.,  38  A^.  V.  S.  R. 
473,60  /fun  581,  litem.,  14  A'.  ]'.  Stifp.  700. 

120.  Dogrce  ol"  care  rc<|uii  eel.— A 
company  is  noi  prima  facie  liable  to  any  of 
its  servants  for  injuries  resulting  to  them 
because  of  defects  in  its  rolling  stock  or 
roadbed.  Tlie  company  is  bound  to  that 
ordinary  care  which  must  be  measured  by 
the  dangers  of  the  service  and  proportioned 
to  it,  but  it  docs  not  warrant  or  insure 
against  defects.  Colorado  C.  R.  Co.  v.  Ogdeii, 
3  Colo.  499. 

A  company  is  bound  to  furnish  its  em- 
ployes with  suitable  machinery  and  keep 
it  in  such  a  condition  as  will  not  endanger 
their  safety,  or  in  a  condition  which  is  tiic 
least  liable  to  cause  injury  ;  but  this  does 
not  require  the  company  to  use  extraor- 
dinary care  and  diligence,  nor  to  obtain 
;'.H  the  so-called  improvements  in  machinery 
and  appliances  for  the  use  of  employes. 
G'-ecr.Uaf  s.  Illinois  C.  R.  Co.,  29  lo^ua  14. — 
Ai'i'KovF.D  IN  Smoot  V.  Mobile  &  M.  R. 
Co.,  67  Ala.  13. 

Hut  where  it  appears  that  a  ladder  on  the 
end  of  a  car  is  better  calculated  to  insure 
safety  than  a  smooth  surface  without  the 
means  of  ascending  or  descending,  for  the 
purpose  of  coupling  or  uncoupling  cars, 
then  the  same  should  be  provided.  Green- 
leaf  v.  nil  IIP  is  C.  R.  Co.,  29  /oTi'rt  14. 

121.  Ui<>iitto  nsNiiiiie  safety  of  ear. 
— A"wiper"has  the  right  to  assume  that 
the  cars  used  by  his  company  are  reason- 
ably safe.  Grannis  v.  Chicai^o,  St.  I\  <S^  A'. 
C.  R.  Co.,  Si  Iowa  444,  46  A'.   \V.  Rep.  1067. 

PlaintifT,  a  brakeman,  was  injured  while 
attempting  to  couple  cars,  by  reason  of  being 
furnished  with  a  defective  or  improper  coup- 
ling-link.   Held,  that  the  dutv  of  ascertain- 


ing whether  the  coupling  appliances  were 
in  proper  condition  rested  in  tiie  first  in- 
stance upon  the  company;  and  in  the  ab- 
sence of  evidence  that  the  duty  had  devolved 
upon  plaintiff,  he  had  a  right  to  assume  that 
the  comj.  my  had  performed  this  duty  and 
that  the  couplings  were  safe.  Goodrich  v. 
New  York  C.  6-  //.  R.  R.  Co.,  41  yhii.  &- 
Eiig.  R.  Cas.  259,  116  A',  v.  398,  22  A'',  /s. 
AVp.  397,  26  A^.  v.  S.  R.  767,  5  L.  R.  A.  750 ; 
afjlrmiiig  3  A^.  Y.  S.  R.  774 — Rk.vikwkd 
IN  Costikyan  v.  Rome,  W.  &  O.  K.  Co.,  35 
N.  Y.  S.  K.  163,  12  N.  Y.  Supp.  6S3,  58  Hun 
590. 

122.  Car  steps.— Plaintiff  was  a  brake- 
man  on  defendant's  train.  The  engineer 
being  a  new  man,  the  conductor  traveled  in 
the  locomotive  to  show  him  the  grades,  etc., 
and  put  plaintiff  in  charge  of  the  caboose. 
Duringthe  night,  while  performing  his  duties 
at  the  caboose,  he  was  severely  injured  by 
reason  of  a  defective  step  of  the  caboose. 
Held:  (t)  if  the  company's  officers  or  agents 
knew  of  the  defective  step,  or  ought  to  have 
known  of  it,  and  if  plaintiff  did  not  know  of 
it  and  was  not  chargeable  with  negligence  in 
not  knowing  it,  and  was  not  negligent  un- 
der the  circumstances,  he  was  entitled  to 
damages  ;  (2)  there  l)eing  no  evidence  of 
incompetency  or  negligence  on  the  part  of 
the  engineer,  it  was  reversible  error  to 
charge  the  jury  that  plaintiff  was  entitled  to 
recover  if  the  injury  was  caused  by  the  neg- 
ligence of  the  coiufiany  in  employing  an  in- 
competent engineer,  and  such  negligence 
was  the  pro.ximate  cause  of  the  injury. 
Texas  Pac.  R.  Co.  v.  Wisenor,  66  Tex.  674, 
2  .V.  W.  R,p.  667. 

123.  llaiul-liohls.-^— The  usual  hand- 
bold  on  the  top  of  freight  cars,  used  by 
brakemen  to  pull  thei.  jIvls  over  the  top 
of  cars  in  ascending,  ad  been  displaced 
from  a  car,  and  a  spike  driven  in  its  place. 
A  brakeman,  in  ascending,  reached  over  the 
top  of  the  car  as  if  to  secure  a  hold,  but  fell 
biick  and  was  killed.  Held,  not  proof  of 
sufficient  negligence  on  the  part  of  the  com- 
pany to  warrant  a  recovery  against  it.  Fair 
V.  Pennsylvania  R.  Co.,  {Pa.)  14  Atl.  Rep. 
236. 

Plaintiff,  a  brakeman  of  eight  or  ten  years' 
service,  attempted  to  go  on  t<vp  of  a  box  car 
upon  which  he  was  Liraking  ;  the  hand-hold 


*  Latent  defect  in  hand-holil  on  car,  when 
question  is  for  jury,  see  48  Am.  &  Eng.  R. 
Cas.  220,  iibstr. 
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on  top  of  the  c;ir  pulk-d  out,  and  lie  was 
tlirown  to  the  "ground  and  scri'iusly  inj.iicd. 
The  cause  uf  the  haml-hoUl  ]nil!in,L,'  oui  was 
that  the  top  of  the  car  to  wliich  it  had 
Ijceii  screwed  was  rotten.  The  contHtion  of 
tlie  hold  was  not  known  to  the  plainiifT, 
was  not  patent,  and  could  not  have  been 
known  by  the  exercise  of  ordinary  diligence, 
u!i'l  no  rule  of  the  company  refpiired  him 
lo  inspect  llie  hand-hold  before  using  it.  He 
iuid  noiiceil  a  good  many  roofs  rotten  on 
tile  n>afl,  and  had  worked  on  cars  with  rotten 
roofs,  but  never  noiicofl  any  hand-holds 
loose.  A  verdict  f(jr  Sjooo  was  aliirnied. 
/•■|';-..J6V  V.  Culver,  2  Ttx.  Civ.  App.  569,  22 
S.  W.  /iV//.  237.  — Kkvikwing  Missouri  I^ac. 
li.  Co.  V.  Somers,  71  Te.x.  700. 

124.  Liidtlcrs.— In  a  suii  by  a  brake- 
man  for  a  personal  injury  sustained  in  coiise- 
rjucnce  of  a  defective  ladder  on  a  freight  car, 
the  court  refused  to  instruct  the  jury,  for 
tlie  company,  that  it  was  the  duty  t^f  plaintiff 
to  have  noticed  any  visible  defect  in  the  lad- 
der, and  to  have  reported  it  to  the  company, 
and  if  there  was  any  visible  defect  in  the 
ladder,  and  plaiiUifT  failed  to  report  it  to  the 
company,  he  could  not  recover  on  account  of 
such  defect.  The  evidence  failed  to  show  that 
the  defect  was  visible,  or  that  plaintiff  ever 
saw  liie  car  before  the  day  ol  the  accident. 
Nf/ii,  that  there  was  no  error  in  the  refusal, 
as  there  was  no  evidence  to  justify  giving 
the  instruction.  Tohdo,  IV.  <S-»  W.  R.  Co. 
V.  Iit/j^raJuvn,  77  ///.  309.— Exi'i.AiN'r.u  IN 
Chicago  &  A.  R.  Co.  v.  Flatt,  89  III.  141. 

W'lune  a  brukeman,  while  obeying  the 
order  of  a  conductor,  in  unct)upling  a  car 
and  attempting  to  climb  upon  the  car  after 
uncoupling  it,  in  conse(|uence  of  a  defec- 
tive round  in  the  ladder  fell  and  was  run 
over  t)y  several  cars,  there  being  no  proof 
that  the  defect  in  the  ladder  was  visible,  or 
that  he  brakemanever  saw  the  car  before — 
III-' J,  that  the  company  was  liable  for  the  in- 
jury, it  being  the  duty  of  the  coinpan"'  to  fur- 
nish safe  materials  and  structures,  and  the 
brakeman  having  no  connection  in  placing 
the  defective  car  upon  the  road.  Toledo, 
W.  6^  W.R.  Co.  V.  Iii^rahiim,  77  ///.  309. 
—  Dlrti'iNGUlSHF.D  IN  Pennsylvania  Co.  r'. 
Lvncli,  90  111.  333. 

The  law  only  requires  an  employer  to  use 
due  care  and  diligence  in  the  selection  and 
use  of  machinery.  The  amount  of  care  re- 
quired is  measured  by  the  circumstances  of 
earh  case,  depending  upon  the  kinds  of  ma- 
cliiuciy  used,  the  risks  incident  to  its  use. 


and  the  hazard  of  the  business  in  which  it 
is  used.  So  held,  where  a  brakeman  was  in- 
jured by  a  detective  ladder  on  the  side  of  a 
freight  car.  Jones  v.  AVrf  York  C,  &'  11. 
R.  R.  Co..  22  Hun  (A'.   Y.)  284. 

A  car  was  taken  into  a  train  during  the 
ni"ht,  the  handle  of  the  ladder  whereof  had 
been  broken  oil  long  enougli  for  the  fracture 
to  appear  weathcr-vorn.  Next  morning  the 
conductor,  attempting  to  descend  this  lad- 
der, face  towards  it,  caught  at,  and  would 
have  caught,  the  handle,  had  it  been  in  its 
place,  but  fell  and  was  killed.  Held,  that 
the  comiKini^  was  guilty  of  negligence  in  |>cr- 
mittiiig  tlie  car  ladder  to  remain  out  of  order, 
which  '"ndered  it  liable.  (Lewis,  P.,  and 
Ilinto  i,j,,  dissenting.)  R/c/uiiond &>  D.  R. 
Co.w.  Moore,  15  ^/w.  tj--»  E>!i^.  R.  Cas.  239, 
78  I'll.  93. — Revii:\V]:d  ix  Goodman  v. 
Richmond  &  D.  R.  Co.,  81  Va.  576. 

A  ccjiuiucior  on  a  freight  train  sued  to 
recover  for  injuries  received  by  reason  of  a 
defective  ladder  on  a  car  which  he  was 
compelled  to  use  while  in  the  discharge  of 
his  duties.  Jleld,  that  so  long  as  there  was 
nothing  in  the  appearance  of  the  ladder  lo 
indicaie  that  it  was  defective,  he  had  a  right 
to  assume  that  it  was  safe.  Good/i!iin  v. 
Rieliiiiond&^D.  R.  Co.,  St  la.  576.— OfoT- 
i.NG  Clark  V.  Richmond  iS:  D.  R.  Co.,  78  \'a. 
71S.  RKViKWiNti  Richmond  &  D.  R.  Co. 
7K  Moore,  78  Va.  93. 

125.  Side  slakes  on  luinbor  <'ars.* 
— A  company  furnished  a  platform  car  to 
be  loaded  with  lumber,  but  furnished  no 
stakes  for  the  sides  i(}  hold  the  lumber  in 
positiiMi.  A  shijiper  loaded  the  car,  under 
the  direction  of  the  station  agent,  and  fur- 
nished stakes.  During  the  transportation 
one  of  the  stakes  broke  and  injured  a  brake- 
man  who,  in  the  discharge  of  his  duty,  was 
re([uired  to  be  on  the  lumber.  The  broken 
stake  was  of  soft  and  decayed  wood.  Jleld, 
thai  stakes  were,  necessary  appliances,  form- 
ing part  of  the  car,  and  that  the  company 
was  chargeable  with  negligence  in  failing  to 
exercise  proper  care  that  suitable  ones 
should  be  furiiished.  Ihishbv  v.  AV:.'  I'cr/-, 
L.  E.  &•  IV.  R.  Co.,  107  X.  Y.  374,  1. 1.  A'.  E. 
Rep.  407,  10  Cenl.  Rep.  23S,  12  A^  ]'.  .V.  R. 
9;  aflhiiiini:;  37  Hun  104. — Al'i'LIKD  IN 
Dougherty  v.  Rome,  \V.  &  O.  R.  Co.,  45  N. 
Y.  S.  R.  154.    Distinguished  in  Ford  v. 

*  Liability  of  company  for  injury  to  brake- 
man  caused  by  failme  of  minpany  to  furnish  a 
platform  car  wiili  proper  slakes,  see  33  Am.  it 
Eng.  R.  Cas.  355,  td<str. 
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Lake  Sliore  &  M.  S.  R.  Co.,  117  \.  Y.  63S, 
2  Silv.  App.  460. 

In  siicli  case  it  difl  not  appear  that  tlie 
coniijaiiy  had  made  any  rules  as  to  the  in- 
spection of  cars,  and  that  the  station  agent 
was  only  given  general  directions  to  see 
that  everything  was  in  order ;  and  it  ap- 
peared that  if  the  conductors  or  brakenien 
saw  a  tlcfect  they  could  only  report  it  to 
the  station  agent.  Ihld,  that  such  practice 
was  110  defense,  as  it  merely  showed  that 
the  company  had  cliosen  to  delegate  to 
shippers  a  duty  which  it  should  have  per- 
formed itself.  JUtslihy  v.  .Wtt/  York,  L.  E. 
&^  ir.  A'.  Co.,  107  A'.  V.  374,  14  A',  j;.  Kcp. 
407.  ro  Cent.  Kcp.  238,  12  A'.  ]•'.  S.  R.  9; 
a  finning  37  Hun  104. 

A  section  foreman  stepped  some  eight 
feet  from  the  track  to  allow  a  freight  train 
'o  pass,  but  was  struck  by  a  projecting 
piece  of  timber  and  injured.  It  ajjpearcd 
that  the  cars  were  carrying  lumber,  and 
thai  the  loads  were  of  (ordinary  size,  hut 
that  the  side  stakes  intended  to  hold  '  .e 
lumber  in  jiosition  had  become  broken, 
which  allowed  the  timber  to  ])roject.  Held, 
that  the  failure  of  the  company  to  provide 
suitable  stakes  to  hold  the  lumber  in  posi- 
tion rendered  it  liable.  DougIit'}-ty  v.  Koine, 
IV.  &-  O.  R.  Co.,  45  A'.  ]'.'  .V.  R.  154;  itf- 
firmcd  in  138  A^  Y.  641,  53  A'^.  I'.  .V.  R.  929. 
—Applying  Bushby  v.  New  York,  L.  E.  & 
\V.  R.  Co..  107  N.  Y.  374.  12  N.  Y.  S.  R.  9. 
Distinguishing  Byrnes  v.  New  York,  L. 
E.  &  W.  R.  Co.,  113  N.  Y.  251,  22  N.  Y.  S. 
R.  93^' ;  Ford  V.  Lake  Shore  cS:  M.  S.  R.  Co., 
117  N.  Y.  638,  27  N.  Y.  S.  R.  246. 

12<{.  Ciirs  of  otlK'i*  coiiipiiiiio.s— 
Forcig-ii  cars.*— A  railway  corporation, 
with  respect  to  the  cars  of  other  companies 
which  it  allows  to  come  into  its  yard,  and 
which,  while  there,  are  to  be  moved  and 
handled  by  its  employes,  is  bound  to  use 
due  diligence  and  care  in  seeing  that  the  cars 
are  safe  to  be  so  handled  by  its  servants; 
and  such  railway  corporation  cannot  divest 
itself  of  this  duty  to  its  servants  for  their 
safety  and  protection,  by  a  contract  with 
such  other  companies  whose  cars  are  used 
that  the  latter  shall  keej)  them  in  repair. 
The  general  rule  is,  that  the  employer  is 
bound  to  use  due  diligence  in  providing 
and  maintaining  safe  machinery  and  instru- 

*  Liability  to  car  coupler  f(ir  defects  in  c.ir  of 
connecting  company,  see  note,  31  Am.  &  E.ng. 
R.  Cas.  204. 


mentalities  to  be  handK:d  and  used  by  his 
employes  without  reg.ird  to  the  ownership 
of  the  same.  C/iiectgo,  B.  &>  (J.  R.  Co.  v. 
ylueiy,  17  ^Int.  &•  /■.'/i^j'.  R.  Ciis.  649,  109  ///. 
314;  ix£irniing  10  III.  App.  210.  L'oniar  v. 
Louisiana  A'.  iS-»  S.  R.  Co.,  42  L(t.  Ann.  983, 
8  ^'i^.  Rep.  478.— Approved  in  li^nnett  v. 
Northern  Fac.  R.  Co.,  2  N.  Dak.  1:2.— 
Reynolds  v.  Boston  iS-^  M.  R.  Co.,  53  Am.  &-' 
Enj^.  R.  Cas.  177,  64  I't.  C6,  24  All.  Rep.  134. 

And  where  a  brakeman  receives  an  in- 
jury, by  reason  of  a  defect  in  a  car  ami  the 
negligence  of  the  car  inspector,  the  doctiine 
of  fell(;w-servants  does  not  obtnii]  ;  aiui  the 
rule  is  not  changed  bcciuisc  tlu;  c.nr  is  a 
foreign  car,  belonging  to  a  connecting  line, 
and  being  transported  as  such.  Sf.  Louis, 
A.  iS~>  T.  R.  Co.  v.  Putnam,  i  Tex.  Civ.  App. 
142,  20  .S".   //',  Rep.  IO02. 

If  a  railroad  cnrporation  is  bound  to  use 
reasonable  care  in  furnishing  its  employes 
with  suitable  cars,  on  which  they  are  cm- 
ployed,  this  rule  does  not  apiily  to  a  car  re- 
ceived from  another  corjjoration,  while  in 
transit  to  its  place  of  destination  ;  but  the 
only  duty  it  owes  its  em[)!oyes  in  such  a 
case  is  that  of  providing  siutable  and  com- 
petent inspectors.  Maekin  v.  Boston  &>  A. 
R.  Co.,  IS  A!n.  &^  Eui:;.  R.  Cas.  196,  135 
Mass.  201,  46  Am.  Rep.  456. — REVIEWING 
Holden  7>.  Fitc.burg  R.  Co.,  129  Mass.  268. 
—Nor  FOLLOWED  IN  Tierney  v.  Minne- 
apolis cS:  St.  L.  R.  Co.,  21  Am'.  &  Eng.  R. 
Cas.  545.  33  Minn.  311,  53  Am.  Rep.  35. 

A  railroad  company  is  not  bound  to  re- 
ceive and  haul  the  car  of  another  road  so 
defectively  constructed  or  otherwise  unsafe 
as  manifestly  to  imperil  the  life  and  limb  of 
its  employes.  Texas  &^  /'.  R.  Co.  v.  C'.irl- 
ton,   15  Am.  &*  if//;,^   R.  Cas.  350,60  'Tex. 

397- 

One  railroad  company  receiving  a  loaded 
car  from  another,  and  running  it  upon  its 
own  road,  u  not  bound  to  repeat  the  tests 
which  are  proper  to  be  used  in  the  original 
construction  of  such  a  car,  but  may  assume 
that  all  parts  of  the  car  which  appear  to  be 
in  good  condition  are  so  in  fact.  Ballou  v. 
Chieago  &•  A'.  \V.  R.  Co.,  5  Am.  &'  Enj;:  R. 
Cas.  480,  54  Wis.  257,  41  .////.  A'e/>.  31,  1 1  A\ 
IV.  Rep.  559.— OuoTiNG  Baldwin  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  50  Iowa  6S0. — 
Quoted  in  Mackcy  7/.  Baltimore  &  I*.  R. 
Co.,  8  Mackey  (D.  C.)  282.  Reviewed  in 
Gottlieb  V.  New  York,  L.  E.  &  W.  R.  Co., 
24  Am.  &  Eng.  R.  Cas.  421,  100  N.  Y.  462,  3 
N.  E.  Rep.  344. 
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Plaiiitifl  was  cmidoyed  in  niakinsj;  up 
trains  in  a  yard,  and  was  injured  while  mak- 
ing a  coupling  of  a  car  bchjnging  to  another 
company,  which  it  sccincd  had  been  out  of 
order  for  several  days.  J/f/if,  that  if  the 
company  permitted  the  car  to  be  run  into 
the  yard  in  a  dangerous  condition  for  sev- 
eral consecutive  days,  so  that  in  the  exer- 
cise of  a  high  degree  of  care  it  might  have 
known  of  its  condition  in  time  to  have 
avoided  an  injury,  then  it  was  liable,  if  the 
employe  was  without  fault,  whether  it 
owned  the  car  or  not.  C/ii'cai^o,  B.  &•  (9. 
A\  Co.  v.  Avery,  8  ///.  App.  133'. 

But  on  the  other  hand  plainiilT,  being  en- 
gaged in  a  business  known  to  be  dangerous, 
was  bound  to  exercise  a  corresponding  de- 
gree of  care  in  res|)ect  to  his  own  [ler.sonal 
safety  to  avoid  the  injury.  Chicago,  B.  &' 
<2.  R.  Co.  v.  Avery,  S  I'll  App.  133. 

1137.  lliiiHl-esirs.— Plaintill,  a  section 
man,  was  riding  on  a  hand-car  witii  others, 
undi:r  the  control  of  a  secti(Mi  boss,  and  was 
going  about  ten  miles  an  hour,  when  they 
saw  a  rapidly  moving  freight  train  ap- 
proaching through  a  cut  on  a  curve,  without 
warning.  The  brakes  on  the  hand-car  had 
been  imi)rovised  by  the  section  boss,  and 
when  applied  were  found  entirely  inelTectual 
to  stop  the  car.  Plaintiff,  believing  himself 
in  imminent  peril,  jumped  and  was  injured. 
Held,  sullicicnt  evidence  of  negligence  to 
warrant  a  verdict  for  plaintiff.  Xorthern 
Pile.  J\.  Co.  V.  C/imiess,  5 1  ^/w.  i5-»  Kng.  A\ 
Ciis.  198,  51  Fe</.  Rep.  562,  7  U.  S.  App, 
359,  2  C.  C.  A.  380. 

A  section  hand  of  a  railway  company, 
while  operating  a  hand-car,  worked  at  the 
handle  to  a  crank,  which  was  an  octagonal- 
shaped  piece  of  metal,  and  was  not  fur- 
nished with  a  shield  of  wood,  as  is  usual, 
within  which  the  handle  could  revolve.  To 
save  his  hand  he  used  a  glove,  which  was 
caught  by  the  handle  while  working  the 
car,  and  his  thumb  was  torn  off"  in  conse- 
quence. Held,  that  p.iiintilT,  to  recover, 
sliould  allege  and  prove  that  the  use  of  the 
glove  was  reasonable  and  proper  to  save  his 
hand  while  grasping  tiie  handle,  and  that 
the  danger  in  other  respects  from  the 
structure  of  the  handle  (of  which  he  was  ig- 
norant) was  not  apparent  with  ordinary 
care  and  attention,  and  that  thereby  he  was 
injured,  liiteniational  &^  G.  N.  R.  Co.  v. 
Doyle,  49    Te.x.  190. 

Plainiiff,  who  had  at  times  been  employed 
as  a  detective    by  the  defendant    railway 


company,  was  directed  by  its  authorized 
agent  to  come  at  once  from  P.  to  K.  (places 
on  the  road),  and  on  going  to  the  station  at 
P.  for  the  purpose  of  responding  to  the 
call,  found  there  upon  the  track  of  the  com- 
pany a  hand-car  ready  for  his  reception, 
and  upon  which  he  was  requested  to  make 
the  journey.  Held :  (i)  in  the  absence  of 
any  evidence  tending  to  show  the  contrary, 
it  will  be  presumed  that  the  hand-car  was 
furnished  and  tendered  to  him  by  an  ;ui- 
thorized  agent  of  the  company ;  (2)  the 
company  was  bound  to  have  its  road  in  a 
reasonably  safe  condition  for  the  safe  trans- 
portation of  plaintiff  on  such  hand-car,  at.d 
in  such  position  thereon  as  he  shouM  take 
under  the  direction  of  the  person  i'  harge 
thereof.  Pool  v.  Chicago,  M.  <3»  ^i.  P.  R. 
Co.,  8  Am.  &•  Eiig.  R.  Cas.  360,  56  Wis. 
227,  14  N.  W.  Rep.  46.— QutrriNG  Mclntyre 
V.  New  Yor'r  C.  R.  Co.,  37  N.  Y.  287  ;  Clark 
V.  Eighth  .\ve.  R.  Co..  36  N.  Y.  135.— Dis- 
TINCUISHKU  IN  International  &  G.  N.  R. 
Co.  V.  Cock,  CS  Tex.  713. 

Where  a  section  hand  using  a  hand-car  is 
injured  owing  to  a  defect  in  the  wood  of  the 
handle,  the  defect  being  of  such  character 
as  that  it  could  not  have  been  discovered 
by  inspection,  knowledge  possessed  by  the 
carpenter  who  manufactured  the  car  handle 
in  the  shops  of  the  company,  as  to  the  de- 
fect, is  not  notice  "to  the  railroad  company 
that  the  car  was  not  safe,  and  it  is  not  li;ible 
for  the  injury.  Indiana,  I.  &•  /.  R.  Co.  v. 
Snyder,  {Iiid.)  53  Am.  &»  Eng.  K.  Cas.  225, 
32  A".  E.  Rep.  1 1 29. 

Where  an  employe  sues  for  an  injury  sus- 
tained through  a  defective  hand-car.  it  is 
error  to  instruct  the  jury  that  it  is  the  duty 
of  the  company  to  furnish  its  employes  with 
safe  machinery,  the  duty  of  the  company  ex- 
tending otdy  to  use  ordinary  care  to  avoid 
such  defects  in  the  machinery  as  might  ex- 
pose employes  to  danger.  Eddy  v.  Adams, 
{Te.v.)  18  S.  W.  /iV/.  490. 

128.  "  Push-cur."— An  employe  who 
was  required  to  ride  on  the  road  was  di- 
rected by  a  boss  to  ride  on  what  was  known 
as  a  "  pusn-^ar,"  which  was  only  intended 
to  be  used  for  freights  and  pushed,  and  was 
not  provided  with  brakes.  No  specific 
directions  were  given  to  the  boss,  and  he 
directed  the  plaintiff  to  ride  in  the  push- 
car,  and  there  was  evidence  tending  to  show 
that  the  company  had  permitted  its  em- 
ployes to  ride  in  such  cars.  Held,  that  the 
question  whether  the  company,  by  permit- 
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ting  employes  to  use  such  cars  for  the  pur- 
pose of  riding  therein,  had  so  far  consented 
to  sucli  use  as  to  be  bound  for  the  injury, 
was  a  question  for  the  jury.  Miller  v.  Union 
Pac.  R.  Co.,  S  McCrary  (U.  S.)  300,  17  Fed. 
Rep.  67. 

In  determining  whether  the  company  was 
liable  in  sucli  '^  sc,  the  jury  should  consider 
whether  tlie  company  autliorized  the  boss 
to  use  the  push-car ;  and  such  use  might  be 
shown  by  proof  of  an  established  custom  of 
the  company  to  allow  the  employes  to  ride 
in  t.uch  cars.  Miller  v.  Union  Pac,  R.  Co., 
5  McCrary  {U.  S.)  300,  17  Fed.  Rep.  67. 

Where  a  railroad  company,  through  its 
foreman,  directs  a  servant  to  use  a  "push- 
car  "  in  moving  ties,  the  law  imposes  upon 
it  the  duty  of  observing  reasonable  care  to 
lurnish  one  adequately  safe  for  the  contem- 
plated use  when  operated  in  tlie  usual  and 
customary  way.  York  v.  Kansas  City,  C. 
&^  S.  R.  Co.,  117  Mo.  405,  22  S.  IV.  Rep. 
loSi. 

In  an  action  for  the  death  of  a  section 
hand,  it  appeared  that  he,  with  others,  had 
been  ordered  by  the  foreman  to  take  a 
"push-car"  down  a  siding  ;  that,  the  grade 
being  a  descending  one,  the  men  got  on  to 
ride ;  that  a  switch  was  open  on  the  wrong 
track  and  that  the  car  ran  onto  the  switch, 
requiring  the  men  to  jump  oil  to  avoid  in- 
jury from  a  collision.  The  "  push-car  "  was 
of  a  kind  in  ordinary  use,  unprovided  with 
brakes,  and  was  not  intended  for  the  trans- 
portation of  men.  The  deceased  was  not 
•iirected  by  the  foreman  to  ride  on  the  car, 
nor  was  it  necessary  to  do  so  in  the  proper 
discharge  of  his  duties.  J/eld,  that  there 
"^Ms  no  negligence  on  defendant's  part  in 
ordering  the  use  of  the  car.  Vor/,:  v.  A'rtw- 
siis  City,  C.  (S"*  S.  R.  Co.,  117  Mo.  405,  22  S. 
T,  Rep.  1081. 

e.  Engines. 

rJJ).  Duty  to  furnish  safe  nnd 
suitiiblc  en(|^iiie,s. — Tiie  law  requires  a 
company  to  use  due  care  to  provide  such 
materials,  machinery,  and  other  means  for 
engmeers  as  are  safe,  and  to  keep  them  in 
repair  and  in  order  so  as  not  unnecessarily 
to  expose  the  engineers  to  danger.  Heiuilt 
v.  Flint  &^  P.  M.  R.  Co.,  31  Am.  &'  Eng.  R. 
Cas.  249,  67  Mich.  61,  11  West.  Rep.  148,  34 
N  \V,  Rep.  659. 

Gas  which  had  accumulated  in  the  fire- 
box of  an  engine  exploded  and  injured  an 
engineer.    A  complaint  charged  the  com- 


pany with  negligence  in  failing  to  supply 
the  engineer  with  proper  appliances  for  his 
work.  Held,  that  coal  was  one  of  the  ap- 
pliances within  the  meaniiig  of  the  com- 
plaint; and  therefore  it  was  proper  to  admit 
evidence  that  the  coal  furnished  was  of  a 
quality  whicii  clogged  the  netting  on  top  of 
the  smoke-stack, and  caused  gas  to  accuuui- 
late.  Davis  V.  Ae70  York,  L.  A'.  iS^  II'.  R. 
Co.,  14  -V.  Y.  S.  R.  1. 

In  such  case  the  question  was  also  as  to 
whether  or  not  the  netting  on  the  sniuke- 
stack  was  suitably  constructed.  The  evi- 
dence showed  that  it  was  as  to  some  kinds 
of  coal,  difTering  from  that  used  at  the  time 
of  the  accident.  J/eld,  that  the  true  test 
was  wliether  it  was  properly  constructed 
for  the  kind  of  coal  used  at  the  time  of  the 
accident.  Davis  v.  A'ew  York,  L.  E.  is^  W. 
R.  Co.,  14  A'.   Y.  S.R.  1. 

The  original  complaint  charged  the  com- 
pany generally  with  a  failure  to  furnish 
suitable  and  safe  aiipliatices.  An  amend- 
ment was  allowed,  alleging  that  the  coal 
furnished  the  engineer  was  of  inferior 
quality.  It  was  objected  that  the  amend- 
ment introduced  a  new  cause  of  action, 
which  was  barred  by  the  statute  of  limi- 
tations. Held,  that  the  amendment  did 
not  introduce  a  new  cause  of  action  ;  but 
even  if  it  did,  it  was  no  ground  for  re- 
fusing the  amendment.  Davis  v.  New 
York,  L.  E.  &>  IV.  R.  Co.,  14  N.  Y.  S. 
R.  I. 

A  switcliman  sued  for  injuries  received 
by  a  train  starting  while  he  was  between 
cars  attempting  to  make  a  coupling.  He 
charg»d  that  the  locomotive  was  defective, 
which  caused  it  to  start.  The  evidence 
showed  that  the  train  was  staiuling  still 
when  lie  went  between  the  cars,  and  plain- 
tiflf  claimed  that  the  throttle  valve  was  de- 
fective, and  would  sometimes  cock  itself,  so 
that  the  engineer  could  not  stop  the  engine. 
But  there  was  uncontradicted  evidence  that 
when  the  engine  was  standing  still  the 
valve  was  in  proper  position,  and  that  the 
cocking  which  plaintifT  complained  of  could 
only  occur  after  the  valve  had  been  opened 
for  the  purpose  of  moving  the  train.  There 
was  evidence  that  such  valves  were  not 
liable  to  cock  when  in  good  order,  and  that 
the  engine  had  been  thoroughly  repaired 
throughout  two  months  before.  Held,  not 
sufficient  to  show  a  defective  valve,  and  a 
nonsuit  or  a  verdict  for  defendant  should 
have  been  directed.     Toms  v.  Buffalo  Creek 
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A'.  Co.,  23  A',  y.  Supp.  1112,  53  .V.  F.  S  R. 
640,  70  llun  84. 

A  company  luul  in  its  yard  switch  engines 
which  were  provided  with  appliances  for 
the  jirotection  of  switclinien  nngai/ed  in 
couiilin^  cars,  sucli  as  a  foot-board  on 
which  the  switchmen  c(3nld  staml,  and  otiicr 
appliances.  The  company  sulwiiiuted  at 
night  an  ordinary  ficiijiit  cnyine,  having; 
none  of  liiCi.e  safety  appliances,  an<i  a 
switchman,  in  attempiiny  to  use  it,  was  in- 
jured. Held,  that  the  company  was  neg- 
ligent. Smith  V.  Biijjalo,  A'.  iS-~»  /'.  /'.  Co., 
55  N.  V.  S.  A\  223,  72  Hun  545,  25  i\'.  ]'. 
Supp.  638. 

in  such  case  the  injured  switchman  had 
been  but  a  short  time  in  the  company's  ser- 
vice, and  had  never  made  a  coupling  with  a 
freig'it  engine.  Held,  that  he  was  not 
guilty  of  contributory  negligence  in  attempt- 
ing to  irake  the  coupling  under  orders  from 
his  superior,  though  he  knew  that  a  freight 
engine  had  been  substituted.  He  had  a 
right  to  assume  that  the  comp;iny  had  pro- 
vided proper  safeguards  for  his  protection. 
Smith  V.  Buffalo,  R.  6-  P.  R.  Co.,  55  A'.  Y. 
S.  R.  223,  72  ////;/  545,  25  .^V.  y.  Supp.  638. 

ISO.  Kxtciit  of  this  <lut.v.— A  rail- 
road company  which  continues  in  use  a 
defective  and  dangerous  lucomotivc  engine, 
after  notice  of  its  dangerous  condition,  is 
liable  to  one  of  its  servants  engaged  in  run- 
ning such  engine,  for  an  injury  sustained  by 
him  (without  negiigen  e  on  his  part)  in 
consequence  of  such  defects.  Kecgan  v. 
U't-ste/ft  R.  Co.,S  A',  i'  175.— Approved 
IN  Elliott  V.  St.  Louis  &  I.  M.  R.  Co.,  67 
Mo.  272.  Quoted  in  McMillan  v.  Saratoga 
it  W.  R,  Co.,  20  Raih.  (N.  Y.)  449.  Re- 
viewed IN  Mobile  cS  O.  R.  Co.  v.  Thomas, 
42  Ala.  672. 

A  railroad  corporation  owes  a  duty,  to 
one  einploycd  upon  one  of  its  engines,  to 
see  that  the  engine  is  fit  and  proper  for  his 
use  in  the  performance  of  the  labor  he  has 
undertaken ;  this  duty  is  not  discharged 
simplv  by  employing  tit  and  competent 
agents  to  supervise  the  engine  and  see  that 
it  is  in  fit  condition;  any  negligence  on  the 
part  of  such  agents  in  the  performance  of 
their  duties  in  this  respect  is  the  negligence 
of  the  corporation.  Kirkpatrick  v.  New 
York  C.  &-  H.  R.  R.  Co ,  79  A^.  Y.  240.— 
FoM.owiNG  Laning  v.  New  York  C.  &  H, 
R.  R.  Co..  49  N.  Y.'52r. 

The  company  is  bound  to  see  that  its  en- 
gines are  perfect  and  properly  constructed 


according  to  the  present  improvements  in 
the  art.  Xashville  5»  t'.  A".  Co.  v.  Elliott,  i 
Coldw.  ( Tfiin.)  611. 

A  company  cannot  escape  liability  for  an 
injury  to  an  employe,  caused  by  a  defecli\e 
engine,  on  the  ground  that  the  engineer  who 
used  the  engine  had  failed  to  report  its 
condition.  Tc.Yo.t  Gr*  A'.  O.  /'.  Co.  v.  llj'/i/ii , 
(Tiw.  Civ.  App.)  22  .V.  //'.  R,p.  1064. 

Wiiere  a  railroad  conipans  furnishes  to  ;i 
contractor  engaged  in  constructing  an  e.\- 
tension  of  the  company's  railroad  an  engine 
and  train,  upon  which  a  lireman  already  in 
the  service  of  the  company  is.  by  it,  ordered 
to  work,  the  ccjmpany  is  liMLle  for  personal 
injuries  to  him,  caused,  while  obeying  this 
order,  by  defects  in  the  engine  .ittributable 
to  the  c<-)mpany's  negligence,  although  the 
track  of  the  e.xteiisi'in  in  progress  is  in  pos- 
session of  the  contractor,  and  the  operation 
and  movements  of  the  train  thereon  aie  un- 
der the  hitter's  exclusive  ccmtrol.  Sa7uvi)tah 
^S^»  IV.  R.  Co.  V.  Phillips,  90  Ga.  829,  175.  E. 
Rep.  82. 

Where  a  railroad  is  owned  by  one  com- 
pany and  controlled  and  operated  exclu- 
sively by  another,  the  company  cfuitrolling 
and  operating  the  road  is  liable  for  an  in- 
jury done  by  a  locomotive  operated  by  its 
employes.  Harper  v.  Neiuport  Neivs  £-'  M. 
V.  Co.,  90  Ky.  359,  14  ^'.   W.  Rep.  346. 

By  order  of  the  division  master  mechanic, 
a  tender  belonging  to  one  engine  was  at- 
tached to  another  of  different  construction, 
its  deck  being  three  to  four  inches  higher 
than  that  of  the  engine.  The  use  of  the 
locomotive  as  thus  constituted  was  ren- 
dered dangerous,  by  reason  of  lost  motion 
and  the  liability  of  the  tenrlcr  t(j  become 
detached,  and  the  engineer  so  notified  the 
master  mechanic.  While  the  fireman  was 
engaged  in  shoveling  coal  into  the  fire-lio.\, 
the  engine  and  tender  parted  and  the  fire- 
man was  killed.  Held,  that  the  company 
was  liable.  Krucger  v.  Louisville,  N.  A.  &^ 
C.  R.  Co.,  31  Aui.  e-=  Ej/g.  R.  Cos.  329, 
in  />id.  51,  9  lYest.  Rep.  247,  11  A^.  E.  Re/>. 
957.— Quoting  Ford  v.  Fitchburg  R.  Co., 
lie  Mass.  240,  14  .Am.  Rep.  598. 

ISl.  Its  limits  aiul  exceptions. — If 
a  railroad  employed  an  engine,  which  from 
its  make  and  construction  was  unsafe,  and 
knew  thereof,  or  would  have  known  thereof 
by  the  exercise  of  reasonable  care  and  dili- 
gence, it  would  be  responsible  to  one  of  its 
servants  for  injuries  caused  by  such  defect 
in    make    and   construction,  after  it  was 
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known,  or  ought  to  have  been  kiKnvn,  to 
the  railroad,  if  tiie  defect  was  unknown  to 
the  servant ;  but  the  railnjad  is  not  cliarj^e- 
able  with  notice  of  the  unsafeness  growing 
out  of  tlie  make  and  construction,  fioni  the 
use  of  such  engine  for  several  v'ears.  This 
would  be  a  circumstance  for  the  jury  to 
consider  in  determining  tlie  question  of 
notice,  but  it  does  not  raise  a  legal  pre- 
sumption of  notice.  Mobile  &»  0.  R.  Co.  \. 
Thomas,  42  Ala.  672.  \. 

Where  an  en;^ineer  of  a  railway  was  killed 
by  the  explosion  of  a  boiler,  and  it  appeared 
the  boiler  was  made  of  the  best  material, 
and  by  llrst-class  manufacturers,  and  had 
not  been  used  long  enough  to  create  any 
suspicion  of  its  unsafe  condition,  and  the 
defect  was  not  of  sucii  character  as  could 
have  been  discovered  by  any  of  tiie  tests 
Usually  employed,  and  there  was  no  sign  <jr 
indication  of  its  unsafely,  the  company  was 
not  liable.  Indianapolis.,  B.  &~'  W.  A'.  Co. 
V.  J'oy,  91  ///.  474. 

A  railroad  corporation,  exercising  reason- 
able care  in  providing  and  using  suitable 
locomotive  engines  and  tenders  on  its 
roads,  is  not  liable  for  an  injury  occa- 
sioned by  a  defect  therein  to  a  workman 
employed  by  it,  while  being  carried  over 
the  road  without  paying  fare.  Seavcr  v. 
Boston  Gi^  M.  K.  Co.,  14  Gray  (Mass.)  466. 

A  railroad  corporation  is  not  bound  to 
furnish  to  its  employes  engines  adequate  in 
power  to  every  emergency ;  it  is  for  it  to 
determine  how  powerful  the  engine  shall  be 
at  any  place  and  for  any  purpose,  and  if  an 
accident  iiappen  to  an  employe  which  would 
not  liave  occurred  had  a  more  powerful  en- 
gine been  employed,  it  is  not  liable.  Bajiis 
V.  Syraatse,  B.  6^  A^.  Y.  A\  Co.,  28  Aw.  ih' 
/i.'!jf.A\  Cas.  499,  103  iV.  V.  312,  3  iV.  }'.  .S'. 
A'.  96;  rcvcrsini^  34  ilun  153. — Ai'PLIED  IN 
Spencer  v.  New  York  C.  &  H.  R.  R.  Co.,  51 
N.  Y.  S.  R.  386. 

It  is  inmiaterial  in  such  a  case  wdiether 
the  engine  was  originally  of  moderate 
power,  or  its  power  has  been  reduced  by 
some  defect.  Bajiis  v.  Syracuse,  B.  &>  N. 
y.  R.  Co.,  28  Am.  &->  Eng.  R.  Cas.  499,  103 
A'.  1'.  312,  3  A^.  Y.  S.  R.  96;  reversing  34 
////;/  153, 

132.  Decree  ol  care  required.— 
The  company  must  use  reasonable  care  in 
supplying  safe  and  properly  constructed  en- 
gines for  the  use  of  its  employes.  Columbus 
^  I.  C.  R.  Co.  V.  Arnold,  31  Ind.  174. 

It  is  not  an  absolute  duty  of  a  railroad 
5  D.  R.  D.— 7. 


corporation  to  furnish  a  suitaiile  and  sale 
engine.  It  is  its  duty  to  u:-e  due  care  and 
diligence  to  furnish  such  an  engine.  Wlien 
an  injury  lias  occurred  to  a  servant  of  the 
corporation,  in  consequence  of  a  defect  in 
an  engine,  and  he  sues  the  corporation  for 
such  injury,  the  burden  is  upon  the  plaintill 
to  show  negligence  or  tl'.e  want  of  care  and 
diligence  in  tiie  deiendaiit  corporation.  The 
onus 'A  proof  is  not  shifted  to  the  defend- 
ant by  the  tact  that  an  injury  has  resulted 
from  the  delect.  Mobile  e^  O.  R.  Co.  v. 
Thomas,  42  Ala.  672. 

1  .'»3.  Cow-cut cliors— Pilots— Safety 
oliaiu.S.— It  is  the  duty  of  a  railway  com- 
pany to  furnish  suitable  and  safe  machinery, 
and  if  a  tirenian,  without  fault  on  his  part, 
in  consequence  tjf  an  unsafe  and  im[)roper 
pilot  or  cow-caicher,  used  by  the  company 
with  a  knowledge  of  its  defects,  receives  a 
personal  injury,  the  company  will  be  liable. 
Indianapolis  &=  St.  /,.  R.  Co.  v.  Estes,  96 
///.  470.— Rr.viEWEi)  IN  Chicago,  B.  &  y. 
R.  Co.  V.  Dickson,  143  111.  368. 

Although  switch  engines  are  ordinarilv 
operated  without  pilots,  or  cow-catchers, 
this  does  not  excuse  or  palliate  the  use  of 
such  an  engine  without  a  pilot  in  drawing  a 
freight  train  of  loafled  cars  outside  of  the 
yard,  or  from  one  yard  to  another  distant 
nearly  three  fourths  of  a  mile;  nor  does  it 
relieve  the  company  from  the  imputation  cT 
negligence,  at  the  suit  of  a  brakeman,  wiio 
was  injured  by  the  derailment  of  the  cars 
caused  by  running  over  a  cow  on  the  track. 
Tennessee  C,  I.  &•  R.  Co.  v.  A'yle,  93  .lla.  i, 
8  So.  Rep.  764. 

An  engine,  which  was  only  used  as  a 
helper  on  a  grade,  was  backing  down  a  track 
pushing  its  tender,  and  ran  against  a  loco- 
luotive  that  was  going  in  the  opj)osite 
direction,  with  such  force  as  to  drive  the 
tender  on  top  of  the  engine  and  bicak  it 
loose  from  the  helper  engine.  Just  before 
the  collisi(jn  the  engineer  on  the  helper  re- 
versed his  engine,  and  after  the  collision  it 
ran  some  (iistance  up  the  track  uncontrolled, 
and  killed  a  brakeman  on  another  train  that 
it  collided  with.  The  engine  was  coupled 
to  its  tender  with  the  ordinary  draw-bar  and 
link,  but  the  company  was  charged  with 
negligenc-  in  failing  to  secure  them  also  by 
chains ;  but  Iiere  was  no  evidence  that  an 
engine  used  for  such  purpose,  and  its  ten- 
der, had  ever  separated  before  through  lack 
of  safety  chains.  Held,  that  the  company 
was  not  liable  for  felling  to  use  such  channs. 
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Aforse  v.  New  \'ori-  C.  i3~»  //.  J\.  A'.  Co.,  39 
//u»  (X.  y.)  414  ;  irj/ir/iii'i/ />!  103  A'.  1^.  686. 
vum.,  7  A'.  J'.  S.A'.  863.  — Distinguishing 
Ellis  V.  New  York.  L.  E.  &.  W.  R.  Co..  95 
N.  Y.  546. 

7.    Company's    Knovlcdi^c    of    Defects    and 
Pani^ers. 

134.  Coiiipiiiiy  liable  when  it  has 
kiio\vle«lj;i'.— (I)  General  ru/es.—A  rail- 
roiui  ccjinpany  at  common  law  i^  liable  for 
injuries  arisini,'  from  defects  in  its  machin- 
ery or  other  appliances  used  in  the  opera- 
tion of  its  road  or  the  transaction  of  its 
work,  known  to  it.  or  which  it  ought  t<j  have 
known,  and  might  have  known  by  the  ex- 
ercise (jf  reasonable  and  proper  care  on  its 
part  in  examining  and  inspecting  the  same. 
Atchison;  T.  &^  S.  F.  R.  Co.  v.  Holt.  1 1  Am. 
6^  ling.  K.  Cos.  206.  29  A'an.  149. -  (jLOTKi) 
IN  Kansas  City.  Ft.  S.  &  G.  R.  Co.  t.  I-iier. 
3S  Am.  &  Eng.  R.  Cas.  119.  41  Kan.  661. 
671,  21  I'ac.  Rep.  770. — C/iicago,  A'.  O-'  11'. 
A\  Co.  V.  Blcvins,  46  Kan.  370.  26  J'ac.  Kef). 
687.  O'Mcllia  V.  Kansas  City,  St.  f.  &-■  C. 
B.  R.  Co.,  115  Mo.  203,  21  -S".  JV.  Rep.  503. 
Hyatt  V.  Hannibal  <S~»  St.  J.  R.  Co..  19  A/o. 
App.  287.  Mason  v.  Ricltinond  &^  D.  R. 
Co.,  53  .-Ini.  (S~»  F.ng.  R.  Cas.  1S3,  li  [  A'.  Car. 
48  2,  16  .s'.  E.  Rep.  698.  Houston  &^  T.  C.  R. 
Co.  V.  McXauiara,  59  Tex.  255.— Al'PKov- 
ING  Hayden?/.  Sniithvillc  Mfg.  Co..  29  Conn. 
^.^S.—Colnm/n'a  &--  /'.  i".  R.  Co.  v.  Hawthorne, 
3   Wash.   T.  353.  19  Pac.  Rep.  25. 

And  this  although  thr  negligence  of  a 
fellow-servant  contributes  to  the  accident. 
Atchison,  T.  &*  S-  J'.  R.  Co.  v.  Holt,  1 1  .Ini. 
&^  Eng.  R.  Cas.  206.  29  Kan.  149. — Dis- 
TINGUISHKI)  IN  Miller T.  Southern  Pac.  Co.. 
20  Oreg.  285. 

As  between  a  company  and  its  employes 
the  company  is  n(jt  necessarily  negligent  in 
the  use  of  defective  machinery  not  obvi- 
ously defective,  but  it  is  negligent  in  such 
cases  only  where  it  has  notice  of  the  de- 
fects, or  where  it  has  failed  to  exercise  rea- 
sotiable  and  ordinary  diligence  in  discover- 
ing them  and  in  remedying  them.  Atchison, 
T.&-  S.  F.R.  Co.  V.  Wagner,  2\  Am.  &>  Eng. 
Ji.  Cas.  637,  33  A'an.  660,  7  Pac.  Rep.  204.— 
Applied  in  St.  Louis,  I.  M.  &  S.  R.  Co.  7'. 
Gaines,  46  Ark.  555.  Quotf.d  in  Hannibal 
&  St.  J.  R.  Co.  i>.  Kanaley,  39  Kan.  i.  17 
Pac.  Rep.  324. 

(2)  niustrations. — An  employe  sued  for  a 
personal  injury,  and  proved  that  he  was  rim 
over  and  injured  by  reason  of  the  engine 


valves  being  leaky, which  allowed  the  steam 
to  accumulate  in  the  cylinder,  which  would 
mine  the  engine  beyond  the  control  of  the 
engineer;  lliat  the  defective  vahcs  were 
known,  or  should  have  been  known,  to  the 
company.  Held,  that  he  slioulrl  recover. 
Hudson  V.  Charleston,  C.  &^  C.  R.  Co.,  55 
J'cd.  Rep.  248. 

In  an  action  by  a  servant  for  injury  sus- 
tained by  the  falling  of  a  pile  of  lumber 
upon  him,  on  tlie  ground  tliai  the  defendant 
was  negligent  in  not  having  the  lumber 
safely  piled,  if,  as  the  evidence  seemed  to 
show,  the  lumber  was  safely  piled  in  the  first 
instance,  but  it  became  unsafe  by  the  subse- 
quent removal  of  lumber  from  tlie  pile,  it 
was  incumbent  on  plaintiff  to  prove  that  the 
defendant,  through  s<jme  responsible  oliicer 
or  agent,  had  actual  notice  of  the  defect,  or 
that  it  had  existed  for  so  long  a  time  that 
the  defendant  sliould  have  discovered  it  in 
the  exercise  (A  reasonable  diligence.  Ilahl- 
loin  V.  St.  Louis,  K.  &-•  N.  R.  Co.,  68  lo^ua  37, 
25  N.  W.  Rep.  918. 

In  an  action  to  recover  for  the  death  of 
an  engineer,  the  company  asked  the  court 
to  instruct  the  jury  "that  plaintifl  must 
show,  ill  order  to  recover  on  account  of  a 
defective  engine,  that  tlie  engine  was  defec- 
tive, and  defendant  knew  it  and  deceased 
did  not  knovv- il.and  he  had  not  equal  mcitiis 
of  knowing  it  with  defendant  ";  but  instead 
the  court  instructed.  "  If  you  so  linrl  tlie 
facts,  and  luid  that  such  injuries  and  death 
were  the  result  of  defects  in  the  engine,  as 
alleged;  that  the  company  operating  the 
road  knew  of  such  defects,  or  might  have 
known  of  them  by  the  use  of  ordinary  pru- 
dence ;  and  if  you  find  that  deceased  did  not 
know  of  such  defects,  and  could  not  have 
known  of  them  by  the  use  of  ordinary  care, 
plaintiff  will  be  entitled  to  recover."  He/d, 
that  the  company  had  no  right  to  complain. 
Missouri  J'ac.  R.  Co.  v.  Henry,  75  'J'e.x .  220. 
12  S.  W.Rcp.  828. 

135.    or    could    by   ordinary 

care  and  iii.spcctioii  liavc  obtained 
l\i!0«iedK'C.— The  master's  duty  and  lia- 
bility to  Ills  servant  extend  not  only  to  such 
unnecessar_,  and  unreasonable  risks  as  are 
in  fact  known  to  him.  but  to  such  as  he 
ought  to  have  known  in  the  exercise  of 
diligence  proportionate  to  the  occasion. 
Coo/^'  V.  St.  Paul,  Jlf.  &>  M.  R.  Co.,  34  Minn. 
45.  24  A'.   W.Rep.^w. 

Ignorance  by  the  master  of  defects  in  the 
instrumentalities  used  by  his  servant  in  the 
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perfornnirice  of  his  work  is  no  defense  when 
by  th'i  exercise   of   ordinary  care   and    in 
?,■)  :ctii)n  the  master  could  iiave  discovered 
;i:rl  remedied  the  defects,  or  avoided  dan^i^cr 
i  uideiu   therefrom,     Dervin  v.   Hcrrinan, 

26  /.  i^  s.  193, 31  yv.  V.  a.  A'.  179. 9  a:  v. 

Siif'p.  722,— yuoTiNG  Benzing  7'.  Steinway, 
lol  N.  Y.  552. 

Tiiat  a  master  might  have  known,  by  the 
US-'  of  iirdiiiary  care  and  diligence,  that  a 
tiiol  furnished  his  servant  for  use  was  defec- 
tive is  not  suHicient  to  make  him  liable  for 
x'm  injury  resulting  from  its  use,  irrespective 
of  any  probability  of  iiarm  or  danger  in 
i;:;ni,''it.  Liitlr  Rock  &=  Ft.  S.  R.Co.  v. 
Jhipy,  4  ^U'l.  &•  Em^.  R.  dis.  637,  35  /1r/c. 

632, 

A  boiler  exploded  and  killed  a  brakeman. 
H(/J.  that  even  if  the  employrs  of  the  com- 
iiany  did  not  positively  know  that  the  engine 
n-iis  unsafe,  yet  if  in  fact  it  was  unsafe,  and 
they  had  received  such  reports  in  regarri  to 
it  as  ought  to  have  put  them  on  their  guard, 
ami  to  have  led  by  the  use  of  proper  dili- 
t,'''nce  to  a  knowledge  of  the  facts,  the  com- 
niiuy  must  be  held  to  tlie  same  liability  as 
it  their  agents  had  had  actu.il  knowledge. 
d/uj^'o  &>  A.  R.  Co.   v.  S/iaitnoii,  43   ///. 

33S- 
!;}(?.   Company  not  Iluhle  witlioiit 

Icuowledg'c. — Where  an  employe  seeks  to 
rj.ovcr  damages  for  injuries  resulting  from 
insulTiciency  of  any  of  the  machinery  or  in- 
strumentalities furnished  by  the  company. 
It  will  not  only  devolve  upon  such  employe 
to  prove  such  insulliciency,  but  it  will  also 
devolve  upon  him  to  show  either  that  the 
railnxid  company  had  notice  of  the  defects, 
ini'.erfcctions,  (jr  insufliciencies  complained 
0:,  or  that  by  the  exercise  of  reasonable  and 
ordinary  care  and  diligence  it  might  have 
obtained  such  notice.  Atchison,  T.&'S.F. 
A'.  Co.  V.  U'ltj^ncr,  21  Am.  &>  Eiig.  R.  Cas. 
637.  33  AV;/.  660,  7  /'uc.  Rep.  204.  St.  Lout's, 
I.  M.  l';-'  .S".  R.  Co.  v.  /farper,  44  Ark.  524. 
Si.  Lou/s.  I.  M.  &^  S.  A'.  Co.  v.  Gaines,  46 
Ark.  555.  St.  Loiii:;,  I.  M.  &=  S.  R.  Co.  v. 
Rice,  51  Ark.  467,  4  L.  R.  A.  173,  11  S.  IV. 
Rep.  699.  Jlryiner  v.  Southern  Pac.  Co.,  90 
Cal.  496,  27  Pac.  Rep.  371.  Colorado  C.  R. 
Co.  V  Ogden,  3  Colo.  499.  Columbus,  C.  &= 
/.  C.  A'.  Co.  V.  Troesc//,  68  ///.  545.  A'/anc 
V,  JVliite,  8  ///.  App.  583,  Chicago  &^  A. 
R.  Co.  V,  Stites,  20  ///.  App.  648.  Louis- 
ville, E.  6^  St.  L.  Con.  R.  Co.  v.  Allen,  47 
///.  App.  46  V  Greenleaf  v.  Illinois  C.  R. 
Co.,  29  Iowa   14.     Atchison,   T.  &>  S.  F.  R. 


Co  V.  Ledtcttcr,  21  Am.  &^  Eng.  R.  Cas 
555,  34  A'an.  326,8  Pac.  Rep.  411. — Ari'LiED 
i.\  St,  Louis,  I.  M.  &  S.  K,  Co.  t',  Gaines,  46 
Ark.  555.— £7//W/  v.  St.  Louis  &^  /.  M.  R. 
Co.,  67  il/t;,  272.— ArrKoviNC.  McMillan  7'. 
Saratoga  &  W.  K.  Co.,  20  Harb.  (N.  Y.) 
449 ;  Keegan  7'.  Western  H.  Co.,  8  N.  Y 
175;  Mad  Kiver  &  L.  E.  K.  Co.  ?'.  Harbcr 
5  Ohio  St.  541.  Following  Giljson  v 
Pacitic  R.  Co.,  46  Mo.  166 ;  Dale  v.  St.  Louis 
K.  C.  &  N,  R.  Co.,  63  Mo.  455;  Devitt  v 
Pacilic  R.  Co.,  50  Mo.  305.  (}uoting  Mc- 
Dermott  7'.  Pacific  R.  Co.,  30  Mo.  116. — 
Foi.i.owKi)  IN  Holmes  v.  Hannibal  &  St,  J. 
R.  Co,,  69  Mo.  536;  Sclilercth  v.  Missouri 
Pac.  R.  Co.,  96  Mo.  509,  10  S.  W.  Rep.  C6. 
— Covej  V.  Hannibal  &^  St.  J.  R.  Co.,  28 
Ant.  &^  Eng.  R.  Cas.  382,  86  J/t?.  635.  Pmihy 
V.  Rome,  ]V.  &^  O.  R.  Co.,  19  A^  ]'.  S.  R. 
656,  49  Hun  277,  3  A'.  1'.  Supp.  5S5. — Quor- 
ING  Wright  V.  New  York  C.  R,  Co.,  25  N. 
Y.  566. — Humphreys  v.  Newport  Neius  &> 
J/.  I'.  Co.,  39  Am.  (S->  Eng.  R.  Cas.  363, 
33  IV.  Fa.  135,  10  S.  E.  Rep.  39.  Johnson 
V.  Chesapeake  &^  0.  A\  Co.,  36  !!'.  I 'a.  73, 
14  S.  E.  Rep.  432, 

\  railnjad  company  is  not  liable  for  an 
injury  received  by  a  conductor,  in  conse- 
quence of  the  insulTiciency  of  the  cars,  or 
defects  in  the  machinery  orapparatus  of  tlie 
train  under  his  charge  and  control,  where 
such  insulFiciency  or  defects  were  unknown 
to  both  parties,  and  neither  narty  was  in 
fault.  Mad  River  &-  L.  E.  R.  Co.  v.  Parber, 
5  Ohio  St.  541.— -Approved  ix  Elliott  7.'.  St. 
Louis  &  I.  M.  R.  Co,,  67  Mo.  272.  Re- 
viEWEn  IN  Columbus  &  X.  R.  Co.  v.  Webb, 
12  Ohio  St.  475. 

The  servant  is  not  entitled  to  recover  be- 
cause the  service  required  at  a  particular 
place  was  dangerous,  and  the  master  failed 
to  inform  the  servant  of  the  fact,  in  conse- 
quence (^f  which  lie  was  injured,  when  it 
docs  not  ajjpear  from  the  evidence  that  sucli 
place  was,  in  fact,  more  dangerous  than 
other  places,  or  that  the  master  knew  that  it 
was  dangerous.  Chicago,  R.  /.  (S-»  /'.  A".  Co. 
v.  Clark,  15  Am.  &"  Eng.  R.  Cas.  261,  loS 
///.  113.— Reconciled  in  Chicago  &  W.  L 
R.  Co.  7/.  Bingenlicimer,  116  111.  226. 

There  cannot  be  a  recovery  for  the  plain- 
tiff where  the  special  findings  of  tlie  jury 
not  only  do  not  state  facts  from  which  an 
inference  of  notice  of  the  defect  arises,  but, 
on  the  contrary,  state  that  upon  inspections 
made  at  different  times  and  places  no  defect 
was  found  in  the  brake-stafT,  and  that  suck 
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defects  as  existed  could  not  have  been  dis- 
covered without  taking;  the  bral;e-siair  oti 
the  car  and  strikini;'  it  with  a  hammer.  C/u- 
cai;o,  St.  L.  &*  /'.A'.  Co.  v.  Fry,   131  /;/./. 

319,  28  A'.  E.  Ki-p.  989.  — DiSTINGUISIIKU  IN 

Matclielt  :'.  Cinciiinaii.  \V.  &  M.  K.  Co., 
132  Iiid.  334. 

The  mil'  exonitat/n:;  a  company  /lax'iiii; 
no  l-ihiwli-((i;e  of  the  dffi\ls  in  (/iii-st/on.  iip- 
flii<i  to  (itsi's  of  injur  its  caused  ly  defects  in- 
dicated ieUnu  : 

Had  condition  of  track  of  another  road 
used  temporarily.  Dunlap  v.  Richmond  &^ 
J).  A'.  Co..  Si  (;,/.  136.  7  S.  E.  Ref.  2S3. 

Defective  ladder  attached  to  freight  car. 
Chicago  Sir' A.  R.  Co.  v.  Piatt,  89  ///.  141. 
—  ExVi.AiNiNO  Toledo.  W.  iS:  W.  K.  Co.  -/. 
Ingrahani,  77  111.  309.— Applikd  IN'  Full- 
man  Palace  Car  Co.  v.  Laack,  143  III.  242. 
Kkvikwku  in  Sack  v.  Dolese,  35  111.  App. 
636. 

Entwine  step  in  bad  repair.  Miller  v.  Chi- 
cago &^  G.  T.  R.  Co.,  90  Mich.  230,  51  i\. 
ir.Rep.  370. 

Splinter  on  side  of  rail  catching  employe's 
foot.  Doyle  V.  St.  Paul,  M.  <S^'  M.  R.  Co.,  41 
Am.  &•  Eng.  R.  Cas.  376,  42  Minn.  79,  43 
.A'.  IV.  Rep.'ySy. 

Spreading  of  track  causing  derailment  of 
train.  Gu}f,  C.  &^  S.  F.  R.  Co.  v.  7'ettis,  69 
Tex.  689,  7  .V.  ir.  Rep.  93. 

The  falling  of  a  bridge.  Toledo,  P.  &•  IV. 
R.  Co.  V.  Conroy,6\  III.  162,  12  Am.  Ry. 
Rep.  43 1 .  Faulkner  v.  Erie  R.  Co.,  49  Barb. 
(/V.  ]'.)  324. 

The  insecure  fastening  of  a  stove  in  a 
car.  Atlanta  &-•  C.  A.  L.  R.  Co.  v.  Ray,  22 
Am.  &•  Eng.  R.  Cas.  281,  70  Ga.  674. 

Where  a  company  is  charged  with  negli- 
gence in  the  original  construction  of  an  ap- 
pliance by  which  an  employe  is  injured,  in 
that  it  is  not  sufficient  for  the  purpose  for 
which  it  is  intended,  it  is  not  necessary,  in 
order  to  recover,  to  show  that  the  company 
had  notice  of  its  defective  condition.  Cro7un 
Coal  Co.  V.  Niles,  43  ///.  App.  310.  Ohio  (S-» 
M.  R.  Co.  V.  IVangelin,  43  ///.  .Ipp.  324. — 
Quoting  Alexander  z/.  Mt.  Sterling,  71  111. 
366. 

Thus  a  railway  company  will  be  liable  to 
an  employe  for  an  injury  occasioned  by  the 
use  of  a  draw-head  which  had  a  patent 
structural  defect,  without  proof  that  it  had 
notice  of  the  defect,  but  not  for  an  injury 
caused  by  the  depression  of  a  draw-head 
which  might  have  occurred  during  the  trip 
and  without  negligence  on  the  company's 


part.  St.  Louis,  I.  M.  &•  S.  R.  Co.  v.  Davis, 
54  v/;X-.  389,  15  .V.  ;;•.  Rep.  S95. 

i'fil.  l''.iii|»loy(''s<liit,v  to  notify  coiif 
paiiy.— An  ein|jl(iyi''  must  be  careful  to  nolo 
and  report  any  defects  or  want  of  repair  ui 
the  :ippliances  he  is  required  to  use.  If  the 
employer  uses  reasonable  care  to  furi-.ish 
safe  and  suitable  appliances,  he  may  e.vtnc  t 
the  employe  will  promptly  call  attenii/i,  10 
any  defects  that  may  ap[)ear,  or  any  repaiis 
that  may  become  necessary,  so  far  as  due 
care  on  his  part  will  discover  the  same  ;  and 
an  emi)loye  who  fails  in  tiiis  does  not  exer- 
cise ordinary  care  fi^r  his  own  safety.  /V- 
oria,  D.  £•>»  E.  R.  Co.  v.  Hardu<ick.  48  ///. 
■■//'/'•  S*^--  Burlington  &^  C.  R.  Co.  v.  Liel/e, 
17  Colo.  2S0.  29  Pac.  Rep.  175. — Al'l'KOViNO 
Crutchticid  7'.  Richmond  &  D.  R.  Co.,  76  N. 
Car.  320. — Mcnsch  v.  Peinisyhwnia  R.  Co., 
53  .,-/../.  &•  Eng.  R.  Cas.  Iy8,  150  Pa.  St.  598, 
25  yf//.  Rep.  31,  30  IV.  A'.  C.  548. 

In  an  action  by  a  brakeman  for  injuries 
received  in  making  a  coupling,  an  instruc- 
tion which  ignores  the  law  of  notice  and 
makes  the  lial)ility  dependent  solely  upon 
there  being  a  defect  at  the  time  of  the  in- 
jury, and  such  defect  being  the  cause 
thereof,  without  reference  to  when  the  de- 
fect occurred,  or  that  by  the  exercise  of  rea- 
sonable care  it  woidd  have  been  fliscovered 
by  the  employe  bef(jre  the  injury,  is  errone- 
ous. Chicago,  C.  &^  St.  L.  R.  Co.  v.  Dixon, 
49  III.  App.  292. 

In  an  action  for  personal  injuries  sus- 
tained by  a  brakeman,  defendant  asked  the 
court  to  instrugt  the  jury  that  it  was  enti- 
tled to  reasonable  notice  of  the  existence  of 
the  defect  complained  of,  and  an  opportu- 
nity thereafter  to  repair  the  same.  Held, 
that  the  request  was  rightly  rcluscd,  as  it 
entirely  omitted  to  refer  to  the  liability  of 
the  defendant,  if  the  latter  might,  by  the 
exercise  of  reasonable  care,  have  known  of 
the  defect.  Sweat  v.  Boston  (j-»  A.  R.  Co.. 
156  Mass.  284,  31  A^.  A".  Rep.  296. 

Brakemen  are  not  required  to  make 
complaint  of  known  defects  in  cars  to  the 
master  of  trains,  and  not  to  their  con- 
ductor, under  a  rule  of  the  company,  in 
these  words  :  "Conductors,  flagmen,  brake- 
men,  and  train  porters  to  report  to,  and  re- 
ceive their  instructions  from,  the  master  of 
trains."  This  rule  has  no  application  to 
complaints  about  defective  appliances. 
Louisville  &>  JY.  R.  Co.  v.  Kenley,  92  Tenn. 
2C7.  21  S.  IV.  Rep.  326. 

Notice  is  not  necessary  in  case  of  an  im- 
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(iroper  construction  of  machinery,  but  it  is 
in  case  of  defect  by  use  or  for  want  of  re- 
pair.   Chicago,  C.  &^  St.  L.  K.  Co.  v.  Dixon, 

49  ///.  -•///'.  292- 

i;JH.  What  constitutes  notice — 
l'rt»«»l". — Where  a  defect  in  an  appliance  is 
sliown  to  be  structural,  and  is  of  such  a 
cliaiactcr  as  lendLrs  it  unsafe,  it  may  be  in- 
lerrcd  that  the  employer  is  aware  of  the 
defect.  It  is  the  employer's  duty  to  exer- 
cise ordinary  care  in  providing  tools,  ma- 
cliiiiury,  and  appliances  that  arc  reasonably 
sate;  and  if  such  appliances  are  shown  to 
have  been  ori<;inally  defective,  the  burden 
is  on  tlie  conipaii),  where  an  employe  is  in-  .. 
jiired,  to  show  that  it  did  not  ii,;ve  notice 
tiiorcof.  Union  Par.  R.  Co.  v.  James,  56 
Fni.  Rep.  looi.  Greiiikaf  v.  Illinois  C.  R, 
Co..  29  Iowa  14. 

Wlien,  by  the  use  of  ordinary  care,  in 
testing  the  slrenj^th  of  machinery  or  im- 
plements [ilaced  in  the  hands  of  an  em- 
[)loyc  of  a  railway  comi)any  with  which  to 
labor,  their  weakness  and  daiij;erous  char- 
acter for  the  work  to  be  done  could  have 
been  ascertained,  and  injury  results  to 
such  employe  from  such  defect,  the  com- 
pany will  be  chargeable  with  notice  of  the 
defect  and  consequent  liability  in  dam- 
a,i;es  for  the  injury.  Gulf,  C.  &^  S.  I'".  R. 
Co.  V.  Silliphant,  70  Tex.  623,  8  S.  JV.  Rep. 
673.  Dcdrick  v.  Missouri  Pac.  R.  Co.,  21 
J/i>.  v///.  433.— Quoting  Covey  t/.  Hanni- 
bal iSc  St.  J.  K.  Co.,  86  iMo.  635. 

Where  nothing  has  ever  occurred  to  sug- 
!,'est  to  a  railway  company  that  there  is  any 
danger  in  acertam  line  of  conduct,  the  com- 
pany cannot  be  said  to  have  had  such 
means  of  knowledge  of  the  alleged  danger 
as  to  render  it  negligent  in  continuing  in 
tiiat  line.  Kitieringliam  v.  Sioux  City  &» 
/'.  A'.  Co.,  18  Am.  &o  Eii'r.  R.  Cas.  14,  62 
/.T.M  285,  17  /V.   If.  Rep.  5S5. 

Where  the  directors  have  placed  the 
engines  of  the  company  under  the  im- 
mediate charge,  control,  and  direction  of  a 
competent  and  trustworthy  master  machin- 
ist, and  have  furnished  him  with  adequate 
materials  and  resources  for  their  repair, 
notice  to  thedircctf)rs  that  an  engine  is  out 
of  repair  and  unsafe  for  use  is  not,  in  the 
absence  of  notice  that  it  is  being  so  used, 
siitricient  to  render  the  company  liable  for 
an  injury  to  a  fireman  employed  by  the 
company,  while  in  the  performance  of  his 
duty  upon  such  engine  under  the  direction 
of  the  master  machinist,  caused  by  the  ex- 


plosion of  the  boiler  by  reason  of  its  defec- 
tive condition,  without  his  fault  or  negli- 
gence or  the  fault  or  negligence  of  the 
engineer  in  charge.  Columbus  ijr»  /.  C.  R. 
Co.  V.  Arnold,  31  Ind.  174. 

Proof  of  a  single  defective  or  imperfect 
operation  of  any  of  such  machinery  or  in- 
strumentalities resulting  in  injury  will  not 
of  itself  be  suthcicnt  evidence,  wox  any  evi- 
dence, tliat  the  company  liau  j  'i:vious 
knowledge  or  notice  of  any  suppo  ed  or 
alleged  defect,  imperfection,  or  insuliiciency 
in  such  machinery  or  instrnnient.'lities. 
Atchison,  T.  o-*  S.  I"".  R.  Co  v.  Wagner,  33 
A'an.  660,  7  Pac.  Kep.  204.— Dl.STlNGl  I.SHLD 
IN  Atchison,  T.  &  S.  F.  K.Qo.v.  '.  :y,  41 
Kan.  729. 

13{).  Notice  to  enipioyc  wlien 
notice  to  company. — Notice  to  s<  :\ants 
of  a  railroad  corporation,  who  were  agents 
of  the  corporation  to  receive  notice  of  de- 
fects in  engines,  would  affect  it  with  notice. 
Mobile  iS^  O.  R.  Co.  v.  Thomas,  42  Ala.  672. 
Neiuhart  v.  St.  Paul  City  li,  Co.,  51  Minn, 
42,  52  .V.   //'.  Rep.  983. 

Where  it  is  the  provmce  of  a  certain  em- 
ploye of  a  railroad  company  to  supervise 
repairs  of  defects  in  a  railway,  his  negli- 
gence in  respect  to  such  defects  is  the 
negligence  of  the  company,  and  notice  to 
him  of  such  defects  as  are  within  his  prov- 
ince to  rerair  is  notice  to  the  company. 
Colorado  C.  R.  Co,  v.  Ogden,  3  Colo.  499. 
Papot  V.  Southioestern  R.  Co.,  74  Ga.  296. 
Co7)ey  V.  Hannibal  &^  St.  J.  R.  Co.,  28  .-/;;/, 
&=  ling.  R.  Cas.  382,  86  Mo.  635.  Brabbits 
v.  Chicago  &<>  A'.   IV.  R.  Co.,  38  Wis.  289. 

If  either  the  road  or  machinery  was  de- 
fective, and  that  fact  was  known  to  the 
engineer  of  the  train,  that  would  be  knowl- 
edge on  the  part  of  the  company.  A'ash- 
ville  &>  C.  R.  Co.  V.  Elliott,  i  Coldw.  {Tenn.) 
611. 

A  complaint  by  a  switchman  of  a  defect 
in  a  switch  engine  is  properly  made  to  the 
yard  master,  although  he  has  no  authority 
to  supply  the  defect,  and  his  only  duty  is  to 
report  it  to  the  train  master.  Picart  v. 
Chicago,  R.  I.  6^  P.  R.  Co..  82  hnoa  14S, 
47  A'.  W.  Rep.  1017.  —  Distinguishing 
Rushneli  v.  Chicago  &  N.  W.  R.  Co.,  69 
Iowa  620. 

Notice  to  a  section  master  that  a  rock 
overhanging  the  track  is  dangerous,  is 
notice  to  the  railroad  corporation.  •  Balti- 
more &>  O.  R.  Co.  V.  McA'ensie,  24  ^Im.  £~ 
Eng.  R.  Cas.  395,  81   Va.  71. 
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Notice  to  a  fellow-servant  of  defects  in 
the  macliiiiery,  etc.,  does  not  constitute 
notice  to  the  company,  5/.  Louis,  I.  M.  &* 
S.  A\  Co.  V.  Hiirper,  44  Ark.  524.  McGcwan 
V.  ,SV.  Louis  &-  /.  J/.  A".  Co.,  61  J/n.  52S. 

It  is  error  to  siiiyle  out  a  servani  upon 
\vi;oiii  none  of  the  duties  of  the  nuistcr,  as 
to  furnishing  proper  appliances  and  keep- 
tiv^  the  sunie  in  repair,  devolve,  and  predi- 
cate a  riyht  to  recover  upon  such  servant's 
kn(j\vledge  of  defects,  or  his  want  of  care. 
CiK\iy  V.  Hannibal  &->  St.  J.  R.  Co.,  2^  Am. 
&•  Eitg.  R.  Cas.  382.  S6  Mo.  635, 

In  an  action  for  injuries  .to  an  assistant 
yard  master,  through  defects  in  a  car,  the 
evidence  showed  that  the  car  inspector  and 
n;asier  mechanic  had  been  notified  of  its 
condition.  Held,  that  notice  of  the  defect 
to  the  car  inspector  and  master  mechanic 
would  only  tend  to  show  neglect  cf  duty 
on  their  part,  and  they  being  fellow-ser- 
vants of  plaintiff,  no  cause  of  action  could 
be  based  on  such  neglect.  Kithvcll  v. 
Houston  &-■    G.  .V.  R.   Co.,  t,  Woods  (U.S.) 

3'3- 

Where  a  section  hand  using  a  hand-car  is 
n.j'ired,  owing  to  a  defect  in  the  v/ood  of 
the  handle,  the  delect  being  of  such  a  char- 
acter that  it  could  not  have  been  discovered 
Dy  inspection,  knowledge  possessed  by  the 
carpenter  who  manufactured  the  car  handle 
m  the  shops  of  the  company,  as  to  the  de- 
fect, is  not  notice  to  the  railroad  company 
that  the  car  was  not  safe,  and  it  is  not  liable 
for  the  injury.  Indiana,  L  &•  I.  R.  Co.  v. 
SnydiT,  (/nd.)  53  A///.  &*  Eng.  R.  Cas.  225, 
32  A'.  E.  Rep.  1 1 29. 

140.  Presumption  of  knowlodgo. 
— Where  the  parties  occupy  the  relation  of 
master  and  servant,  it  is  the  duty  of  the 
master  to  use  all  reasonable  and  ordinary 
care  to  provide  safe  appliances,  and  the  law 
will  imply  and  infer  notice  of  any  defect 
which,  by  the  use  of  ordinary  care,  might 
have  been  known  to  the  master,  di/fv. 
Toledo,  St.  L.  <S-  K.  C.  R.  Co.,  28  ///.  App. 
529. 

In  November,  1875,  a  brakeman  on  a 
train  was  killed  by  coming  in  collision  with 
a  telegraph  p<jle  in  close  proximity  to  the 
track.  There  was  the  testimony  of  one 
witness  that  he  had  known  of  the  pole 
being  where  it  was  ?inro  March,  1875,  and 
of  another,  a  brakeman,  that  he  once  came 
ill  contact  with  the  same  pole  in  1S72. 
Held,  from  the  length  of  time  of  the  pole 
staiuling  where  it  did,  the  jury  were  war- 


ranted in  finding  that  the  company  knew  of 
it,  that  they  ought  to  have  known  of  it,  and 
so  might  be  considered  as  having  notice. 
Chieai^o  &^  L  R.  Co.  v.  Russell,  91  ///.  298.— 
QuoTK")  IN  Whalen  v.  Illinois  &  St.  L.  R. 

&  C.  Co.,   16  111.   App.  320.      RliVlEWElJ  AND 

KULi.owEU  IN  North  Chicago  St.  R.  Co.  r'. 
Williams,  140  111.  275  ;  Murphy  v.  Walwsii 
R.  Co.,  1 15  Mo.  Ill;  Pidcock  t/.  Union  Vex. 
R.  Co.,  5  Utah  612,  I  L.  R.  A.  131,  19  Pac. 
Rep.  191. 

In  an  action  by  a  switchman  to  rec(A(.r 
damages  fi^r  the  crushing  of  liis  hand  while 
coupling  cars,  it  appeared  that  the  accident 
was  caused  by  the  throttle- vidve  of  a  loco- 
motive being  out  of  repair,  which  caused  a 
sudden  and  unexpected  start,  and  that  the 
dangerous  condition  of  the  locomotive  had 
existed  some  time  before  the  accident,  and 
was  knovn  to  the  engineer,  who  liad  efien 
told  the  foreman  of  the  round  house  iliis 
immediate  superior)  of  its  dangerous  coiicii- 
tioii.  Held,  that  it  was  but  reasonable  lo 
assume  that  the  company,  througli  the  fore- 
man, had  notice  of  the  unsafe  condition  of 
the  engine,  whetlier  he  liad  charge  of  the 
machinery  or  not,  and  that  the  company 
was  guilty  of  gross  negligence  in  allowint; 
such  engine  to  be  used.  C/i/eai^c  &^'  F.  /. 
A'.  Co.  V.  Rii/i!^,  104  ///.  641. 

141.  E.^let't  of  nofii'c. — After  defcrts 
in  tools  i;r;-.a  been  called  to  the  attention 
of  the  company,  and  reasonable  time  'uis 
expired  within  which  it  ought  to  have  fur- 
nished new  or  perfect  tools,  their  continued 
use  is  gross  negligence  of  the  company. 
Atchison,  T.  &^  S.  F.  R.  Co.  v.  Sadler,  38 
A'an.  1 28,  16  Rae.  Rep.  46. 

A  company  fails  in  the  performance  ol 
its  duty  to  furnish  reasonably  safe  appli- 
:mces  for  the  use  of  its  employes  by  con- 
tinuing in  service,  after  repeated  notices  ol 
the  dangers  of  its  use,  a  locomotive  engine 
which  emits  from  its  cylinders  unusual  vol- 
umes of  steam,  liable  to  envelop  and  blind 
an  employe  while  coupling  cars.  Nortlieni 
Pac.  R.  Co.  V.  Nickels,  53  Am.  iS-»  En^;.  R. 
Cas.  388,  50  Eed.  Rep.  718,  4  (/.  S.  A/>p.  369, 
1  C.  C.  A.  62s. 

A  loromotive  engine  was  reported  as  un- 
safe, to  employes  having  charge  of  the  com- 
pany's machinery,  but  they  failed  to  ascer- 
tain its  condition.  Held,  that  ilie  company 
could  not  avoid  liability  to  an  injured 
employe  by  reason  of  such  negligence  on 
the  pait  of  its  agents.  Chicago  d~  A.  R. 
Co.v.  S//i/inon,42  ^l'-  338.— DlS'llNGUlSHED 
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i.\  Pennsylvania  Co.  v.  Lyncli,  90  111.  333. 
Fui.i,u\VEU  IN  Toledo,  St.  L.  «i  K.  C.  R. 
Co.  V.  Ikiilcy,  43  111.  App.  292. 

In  an  action  under  the  Ala.  Code  of  1SS6, 
,i  2593,  by  an  employe  for  personal  in- 
jury, iiiilioiJgh  the  employe,  knowing  of 
die  defect  or  neyligence  which  caused  tlie 
injury,  failed  to  notify  the  company  thereof, 
yet  if  the  company  was  aware  of  such  de- 
fect or  nej;liij;encc,  it  cannot  set  up  that  tiie 
emjjluye,  by  continuing  in  the  work,  has 
thereby  waived  his  right  to  sue  fur  dam- 
ages for  injuries  received  in  such  em[)loy- 
nient.     Mobile  £-•  U.  R.  Co.  v.  llolborn,  84 

,//.;.    133,    4     ^0.     Rep.     146.  —  OVKKRULING 

Eureka  Co.  v.  Uass,  81  Ala.  200. 

A  company  is  required  to  use  all  reason- 
able diligence  to  keep  its  track  in  a  safe 
condition  for  its  employes,  and  also  to  fore- 
see that  the  accumulation  of  ice  near  the 
rails  would  render  it  hazcirdous  for  swiicli- 
mcn  when  coupling  cars  ;  and  proof  that  the 
company  had  notice  of  the  imperfect  condi- 
tion of  an  engine,  which  allowed  water  to 
escape  an<i  freeze  on  the  track,  and  that  it 
took  no  means  to  avert  the  danger  by  re- 
pairing the  engine  or  removing  the  ice,  is 
sullicient  to  charge  it  with  negligence. 
Fiynn  v.  Wabash,  St.  L.  &^  P.  R.  Co..  \'i  III. 
^V'P-  -35- 

Where  a  company  has  had  notice  of  de- 
fective wheels  in  time  to  have  repaired 
tlieni,  and  a  train  leaves  the  track  and  kills 
;ui  em[)l<)ye,  and  the  evidence  strongly  tends 
to  show  that  the  defective  wheels  were  the 
cause,  a  judgment  against  the  company  will 
be  upheld.  Illinois  C.  R.  Co.  v.  /'/;■//<•,  47 
///.  .■!/'/>.  49S. 

W-tice  to  the  inaster  by  the  employe,  of 
defects  in  associates  or  material,  does  not 
necessarily  fi.x  the  master's  lialjility  for  in- 
jury to  the  employe.  It  is  incumbent  on 
the  latter  to  show  that  there  was  no  want 
of  due  and  reasonable  care  upon  his  part; 
lie  is  not  exempt  from  the  operation  ol  the 
rule  that  one  cannot  recover  for  an  injury 
wliich  is  the  proximate  result  of  his  own 
failure  to  exercise  ordinary  care.  Colorado 
C.  A'.  C<>.  v.  Oi^,l(-n.  3  Colo.  499. — Ol'i)'ii\(; 
Clarke  v.  Holmes,  7  \\.  &  N.  937;  i^itter- 
son  V.  Pittsburg  &  C.  R.  Co.,  76  Fa.  St. 
3S9. 

An  employe  who  worked  in  defendant's 
car  shops  was  engaged  in  running  an  emery 
wheel  by  steam,  which  exploder!  and  in- 
jured him.  Helii,  that  it  was  a  question  for 
the  jury  whether  the  wheel   was    properly 


constructed  or  not;  and  it  is  sullicient  to 
show  negligence  on  the  part  of  the  company 
to  prove  that  it  contmued  to  use  the  wheel 
after  it  liad  notice  that  ii  was  untrue  and 
not  properly  balanced.  Mui  taii^li  v.  A'cio 
York  C.  i^  II.  R.  R.  Lo.,  49  IIu/i  (.W  ]'.) 
456. 

A  section  foreman  on  a  railway  informed 
the  company  of  the  unsafe  condition  of  tiie 
roadbed  irom  rotten  ties,  and  was  furnished 
by  the  company  no  material  with  which  lo 
repair  it.  Afterwards  the  road  was  broken 
up  by  a  passing  train,  and  the  foreman  soon 
afterwards,  while  passing  that  portion  of  the 
road  in  a  hand-car,  in  performance  of  his 
duties,  and  in  ignorance  of  the  recent  acci- 
dent, while  exercising  due  care,  sustained 
injury  b)-  reason  of  the  bnjken  road.  Held, 
that  the  company  was  liable  to  him  for  the 
injury  he  received.  Gulf,  C.  &^  S.  !•'.  R.  Co. 
V.  Donnelly, 10  Te.v.  371,  8  ..S'.   //'.  Rep.  52. 

l-tL*.  IJiiIe  ji;s  to  latent  deleists."— 
An  employer  is  not  liable  for  an  injury  to 
the  servant  occasioned  by  a  hidden  defect 
in  macliinery  furnished  for  his  use,  unless 
the  employer  knew  of,  or  by  the  exercise 
of  reasonable  care  could  have  discovered, 
such  defect.  Can  ent  v.  Jlissonri  Pac.  R. 
Co.,  86  Mo.  62. 

If  the  defect  in  a  car  was  such  as  to  de- 
ceive huiuan  judgment,  the  conijjany.  as 
well  as  the  [jlaintitl,  stands  excused.  And 
whatever  diligence  he  exercised  in  seeing 
to  the  ap[)are;it  safety  of  the  vehicle  goes  to 
the  credit  of  his  employer,  .;s  well  as  to  his 
own  credit.  Cenlial  R.  &^  I'..  Co.  v.  R'enney, 
58  Ga.  4S5,  16  .Ini.  Ry.  Rep.  131. 

It  is  error  :o  charge  tliat  a  railroad  com- 
pany is  bound  to  prcjtcct  its  servants  from 
injury  by  reason  of  latent  or  unseen  de- 
fects, so  far  as  human  care  and  foresight  can 
accomplish  the  result.  Missouri  J'ae.  R.  Co. 
V.  I.y,/e,  II  ./;//.  iS'-'  ICn^':  R.  Cas.  18S,  57 
Te.r.  505.  Fordyce  v.  Yarborouyii,  i  Te.x. 
Civ.  App.  260,  21  ^S".   W.  Rep.  421. 

If  a  com])any  [)iirchases  loc(jmotives  from 
a  manufacturer  of  recognized  standing,  it  is 
justified  in  assuming  that  in  the  manufac- 
ture pr  per  care  was  taken,  and  that  proper 
tests  wcr  ,  made  of  the  dilTerent  parts  of  the 
machinery,  and  that  it  was  delivered  in  a 
f  lir  and  :easonable  condition  for  use  ;  and 
if  the  company,  after  purchasing,  has  made 
such  reasonable  examination  as  is  possible 


*  Liability  of  employer  for  furnishing  defec- 
tive m.iehinerv — latent  defects,  see  note,  4  L.  R. 
A.  795. 
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without  tearing  the  machinery  to  pieces 
and  has  subjected  it  fully  to  all  ordinary 
tests  for  determining  the  streni;tli  of  coin 
plcted  engines,  and  no  defect  iias  been  dis- 
closed, it  is  not  guilty  of  negligence  because 
there  was  a  latent  delect,  wliicii  suijse- 
quently  causes  the  destruction  of  tlie  engine 
and  an  injury  to  a  person.  Kiclunond ^  D. 
R.  Co.  V.  E/liott,  149  U.  S.  266,  .3  ^up.  Ct. 
Kip.  S37. 

PlaintifT  was  sent  with  a  gang  of  men  to 
repair  a  bridge,  and  was  injured  while  pull 
ing  down  an  elevated  water  tank.  Held, 
that  he  could  not  recover  where  the  evi- 
dence showed  that  the  injury  was  the  result 
of  an  accident  which  could  not  have  been 
foreseen  by  those  operating  the  road,  and 
if  it  could  have  been  foreseen  at  all,  it  was 
only  by  plaintiti  himself  and  the  other 
members  of  the  gang,  who  were  his  fellow- 
servants.  Easton  w  Houston  &>  T.C.  A'.  Co., 
39  /■'(■(/.  y\tp.  65. 

A  train  was  thrown  do\vn  an  embank- 
incnt  by  the  breaking  of  a  switch,  and  the 
ctimpany's  road  master,  wh(j  was  riding, 
was  injured.  He  charged  negligence  in  not 
providing  its  cars  with  proper  check-chains. 
PlaintilT's  own  evidence  showed  that  for  a 
long  time  he  had  been  in  the  cniplcy  of  the 
company,  and  had  be"n  of  the  opinion  that 
to  run  trains  without  check-chains  was  not 
safe ;  that  he  knew  that  some  of  the  com- 
pany's cars  were  not  provided  with  such 
chains,  and  that  he  did  not  notice,  when  he 
took  the  car,  nor  till  after  the  accident, 
whether  it  had  such  chains  or  not.  Nv/d, 
that  the  company  was  not  liable.  Ladd\. 
New  Bedford  R.  Co.,  \\i)  Mass.  412,  9  .•/;;;. 
Ry.h\p.  273.— Distinguishing  and  quus- 
■JIOMNG  Hritton  i'.  Great  Western  Cotton 

Co.,  L.  R.   7    E.\.    130.— DlSTINGUISHKD    IN 

Chicago  &  T.  R.  Co,  v.  Simmons,  11  111. 
App.  147.  Ol'oTF.D  IN  Elmer  7'.  Lfickc,  15 
Am.  iS:  Eng.  R.  Cas.  300,  135  Mass.  575. 
RKVir.wKi)  IN  Sack  -o.  Dolese,  35  111.  App. 
63(1;  Carr  T'.  North  River  Constr.  Co.,  17  N. 
Y.  S.  R.  945. 

In  an  action  under  Wis.  Rev.  St.  §  1816, 
for  injuries  to  an  employe,  where  the  whole 
evidence  shows  beyond  dispute  that  the  sole 
cause  of  the  injuries  was  the  use  of  one  bolt 
of  insullicient  length  in  fastening  a  slat  of 
the  ladder  of  a  freight  car,  together  with 
the  somewhat  decayed  condition  of  the 
wood  at  the  place  of  such  bolt,  and  that 
there  was  no  external  indication  of  these 
defects,  and   the  person    injured  had  been 


frequently  in  charge  of  the  same  car  and 
in  the  habit  of  using  the  same  ladder,  there 
was  no  error  in  directing  a  nonsuit.  Bailou 
V.  ChkiV^o  &>  N.  IV.  A.  Co.,  5  Am.  &^  Eii^i;. 
R.  Ci!s.  4t)0,  54  li'^i.  257,  41  Am.  Rip.  31,  n 
N.  W.  Rcf).  559.— Distinguishing  Wedg- 
wood V.  Ciiicagu  &  N.  \V.  R.  Co.,  41  Wis. 
47S.  Quoting  Steilen  v.  Chicago  &  N.  W. 
R.  Co.,  40  Wis.  265 ;  East  St.  Louis  P.  cS:  P. 
Co.  V.  Hightower,  92  111.  139;  De  Graff  v. 
New  York  C.  &  H.  R.  R.  Co.,  76  N.  Y.  125. 
Ri.viKWiNG  Smith  v.  Chicago,  M,  &  St.  P. 
R.  Co.,  42  Wis.  520;  Morrison  v.  Phillips  & 
C.  Constr.  Co.,  44  Wis.  405 ;  Warner  ?'. 
Erie  R.  Co.,  39  N.  Y.  468.— Revikwed  in 
Hoye  V.  Chicago  &  N.  W.   R.  Co.,  65  Wis. 

243- 

8.    Inspection   'ind  Repair  of  Track,  Ma- 
chinery, etc. 

143.  Duty  to  inspect  and  repair, 

Uonerally.* — Proper  inspection  for  the 
purpose  of  discovering  defects  which  may 
arise  from  use  is  part  of  the  duty  the  com- 
pany owes  to  its  employes.  Bailey  v.  Rome, 
\V.  &•  O.  R.  Co.,  139  A',  y.  302,  34  A^  E. 
Rep.  91S. 

The  company  must  employ  and  select 
competent,  skilful,  and  trusty  subordinates 
to  supervise,  inspect,  repair,  and  regulate 
its  machinery,  Columbus  &>  I.  C.  R.  Co. 
V.  Arnold,  31  Ind.  174. 

It  is  the  duty  of  a  railway  company  not 
only  to  keep  in  its  employment  inspectors, 
but  it  must  secure  a  careful  inspection  of  its 
macliinery.  Texas  &^  I'.  R.  Co.  v.  O'Eiel, 
78  Tex.  486,  15  .S".  ;/'.  Rep.  33. 

The  company  shoidd  have  its  inspectors 
not  only  at  its  termini,  but  at  convenient 
stations  along  its  line.  And  where  it 
knowingly  employs  and  retains  an  incom- 
petent inspector  it  will  be  liable  for  an 
injury  resulting  from  his  incompetency, 
although  the  (lerson  injf.red  is  the  fellow- 
servant  of  such  inspector.  But  the  master 
is  not  an  insurer  of  the  servant's  safet\',  nor 
does  he  guarantee  that  the  tools,  machinery, 
and  instnmientalities  which  he  furnishes 
may  not  prove  flefective.  Me  only  under- 
takes to  use  reasonable  care  to  prevent  such 
restdtP.  St.  I.ouis.  I.  M.  Sr^  S.  R.  Co.  v. 
Rice.  St  jlr/,\  467,  4  /,.  R.  A.  173,  ll  S.  W. 
Rep.  Gqq. 

The  duty  in  tlie  matter  of  inspection  va- 


'•'Duiy  of  company  as  to  inspection,  see  note, 
15  Am.  '&  En(;   R.  Cas.  208. 
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ries  accordingly  as  the  thing  to  be  inspectec! 
is  more  or  less  liable  to  wear  out,  and  is 
mme  or  less  perilous  when  worn,  to  em- 
ployes. Hotis  V.  New  \  'crk  C.  &<>  11.  K.  R. 
Co..  25  -V.  r.  S.  R.  525,  ^illun  634,  )ucin.,  2 
Sih.  .Sup.  a.  59S,  6  N.  v.  Sitpp.  605. 

It  is  tiie  dutj'  of  the  workman  in  charge 
to  examine  his  work  wherever  danger  would 
be  likely  to  arise  ;  and  the  fact  that  the  at- 
tempt to  dislodge  a  mass  of  earth  from  a 
bank  by  means  of  levers  had  failed  would 
not  "elieve  him  from  the  duty  o(  mspection 
where  the  attempt  had  been  made.  Dcppe 
V.  Chicago,  R.  I.  &^  P.  R.  Co.,  38  Lmnt  592. 

A  frequent  inspection  of  the  track,  and 
tlie  repairing  of  it  whenever  there  is  an  ap- 
parent necessity,  by  the  employes  charged 
with  sucli  work,  are  not  all  the  care  that  a 
railroad  cijmpany  owes  toa  locomotive  engi- 
neer in  that  respect.  There  must  be  proper 
care  as  well  as  frequency  in  making  the  in- 
spections, and  such  repairs  must  be  made 
as,  in  the  exercise  of  such  care,  appear  to  be 
necessary.  Knapp  v.  Sioux  City  &•  P.  R. 
Co.,  71  Iowa  41,  32  X.  If-'.  Rep.  iS. 

In  an  action  for  damages  resulting  from 
the  defcctiv'e  condition  of  a  hand-car  upon 
which  plaintiff  worked,  regard  must  be  had 
to  the  risks  and  dangers  attending  the  use 
of  the  instrumentalities  furnished  the  ser- 
vant m  his  em|)loyment,  in  determining  the 
question  of  reasonable  care  on  the  part  of 
the  master;  and  the  obligation  oi  the  mas- 
ter as  respects  due  care  extends  as  well  to 
the  matter  of  inspection  and  repair  as  to 
furnisliing.  Anderson  v.  Miitiiesota  &^  A'. 
fr.  R.  Co.,  38  Am.  (S*  Kiig.  R-  Cas.  206,  39 
Minn.  523,  41  A'.   IW  Rep.  104. 

In  such  an  action  it  is  not  error  to  charge 
tiie  jury  that  the  master  is  bound  to  keep 
rnd  maintain  the  machinery  in  such  condi- 
tion as  to  be  reasonably  and  adequately  safe 
for  the  deceased  to  be  upon  and  use.  Penn- 
sylvania lS^»  A'.  ]'.  C.  &>  R.  Co.  V.  Mason, 
109  Pa.  Sf.  296. 

The  master  is  not  necessarily  excused 
from  furthes  inspection  if  he  could  not  see 
the  defects.  Giitridge  v.  Missouri  Pac.  R. 
Co.,  105  Mo.  520,  16  .v.  IV.  Rep.  943. 

The  duty  of  the  servant  is  to  take  notice 
only  of  such  defects  as  are  open  to  his  ob- 
servation. The  duty  of  discovering  hidden 
defects  by  careful  inspection  devolves  upon 
the  company.  Burton  \.  Missouri  Pac.  R. 
Co.,  32  Mo.  App.  455. 

The  general  rule  that  a  master  owes  to  his 
sorvnnt  the  duty  to  keep  a  machii.c  or  ap- 


pliance used  by  the  latter  in  order,  and  that 
he  cannot  delegate  the  duty  so  as  to  escape 
res|)onsibility,  does  not  apply  to  defects 
arising  in  its  daily  use,  which  are  not  of  a 
permanent  character  and  do  not  require  the 
help  of  skilled  mechanics  to  rcjiair,  but 
which  may  easily  be  and  are  usually  reme- 
died by  the  workmen,  and  to  repair  which 
proper  and  suitable  materials  are  supplied. 
Cregan  v.  Marston,  126  A''.  1'.  568,  27  A'.  E. 
Rep.  952,  38  N.  V.  S.  R.  42iS  ;  rez'ersing  32 
A'.  ]'.  S.  R.  913,  10  A'.  V.  Supp.  681.— Dis- 
tinguishing Daley  v.  Boston  tt  A.  R.  Co., 
147  Mass.  loi. 

It  is  the  duty  of  a  company  to  guard  its 
employes  from  injuries  resulting  from  un- 
sound, unsafe,  and  defective  engines,  cars, 
and  appliances  by  having  the  same  continu- 
ously inspected  by  persons  competent  to 
perform  that  duty ;  and  the  negligence  of 
such  inspector  in  the  discharge  of  this 
duly  is  the  negligence  of  the  company. 
Cooper  v.  Pittsburgh,  C.  &^  St.  L.  R.  Co.,  24 
W.  Va.  37. 

144.  Degree  of  care  required.— It 
is  incumbent  upon  a  company,  in  the  dis- 
charge of  its  duty  as  master,  not  only  to 
provide  machinery  and  instrumentalities 
for  its  employes  which  are  suitable  and  safe, 
but  also  to  use  reasonable  diligence  to  keep 
them  so.  Necessarily  incident  to  these  ob- 
ligations is  the  duty  of  frequent  inspection, 
and  the  corporation,  acting  by  its  servants 
in  the  discharge  of  such  duty,  is  liable  for 
their  negligence.  Tieruey  v.  Minneapolis 
6-  .S7.  L.  R.  Co..  21  Am.  «S-  Etig.  R.  Cas.  545, 
33  Minn.T,\i,  53  Am.  Rep.  35,  23  N.  U\ 
Rep.  229.— Not  following  Columbus  tS:  X. 
R.  Co.  7'.  Webb,  12  Ohio  St.  475;  Little 
Miami  R.  Co.  v.  Fitzpatrick,  42  Ohio  St. 
31S  ;  Snioot  V.  Mobile  &  M.  R.  Co.,  67  Ala. 
13,  Smith  V.  Potter,  46  Mich.  25S;  Mackin 
7.'.  Boston  &  A.  R.  Co.,  135  Mass.  201. — 
FoLLOWF.D  IN  Macy  v.  St.  Paul  &  D.  11. 
Co.,  35  Minn.  200. — Louisville,  E.  il~  St. 
L.  Con.  R.  Co.  v.  Uts,  133  Jnd.  265,  32  A'. 
E.  Rep.  881.  McDonald  w.  Cliicago,  St.  P., 
M.  &*  0.  R.  Co.,  41  Minn.  439,  43  N.  If. 
Rep.  380.  Parsons  v.  Missouri  Pac.  R.  Co., 
94  Mo.  2S6,  6  S.  W.  Rep.  464,  12  West.  Rep. 
618.  Bailey  v.  Rome,  IV.  &•  O.  R.  Co.,  139 
A'.  V.  302,  34  A'  E.  Rep.  918.  Wedgwood 
V.  Chicago  <S-»  A'.  W.  R.  Co.,  44  Wis.  44,  19 
Am.  Ry.  Rep.  393.  —  DISTINGUISHED  IN 
Peschel  7/.  Chicago,  M.  &  St.  P.  R.  Co.,  17 
Am.  &  Eng.  R.  Cas.  545.  62  Wis.  338. 

The  duty  of  the  employer  does  not  end 
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with  simply  providing  safe  machinery  and 
appliances  for  tiie  use  of  liis  employes,  but 
the  furtiier  duty  is  imposed  of  continuously 
exercisini;  reasonable  diligence  and  care  to 
ascertain  and  tcnow  tiie  condition  of  sucli 
machinery  and  appliances,  and  to  keep  them 
in  a  safe  and  proper  condition.  0//io  d^  M. 
R.  Co.  V.  Peaicy,  128  Ind.  197,  i-]  N.  E.  Rep. 

And  this  duty  he  cannot  rid  himself  of  by 
casting  it  upon  an  agent.  Indiana  Car  Co. 
V.  Parker,  100  Ind.  181, 

Ordinary  prudence  in  the  matter  of  in- 
spection requires  the  master  to  adopt  such 
reasonable  methods  and  to  apply  such  rea- 
sonable tests  as  are  likely  to  discover  the 
defects  in  the  ap[)liances  if  they  exist. 
Gut  ridge  v.  Missouri  Pac.  R.  Co.,  105  Mo. 
520,  16  A'.   U\  Re/).  943. 

Tiie  law  not  only  imposes  upon  the  em- 
ployer the  duty  of  using  reasonable  care  in 
providing  safe  and  proper  machinery,  but 
:also  reasonable  care  in  placing  the  same 
under  the  control  of  a  competent  servant  or 
employe  charged  with  the  tluty  oi  properly 
attending  to  the  same  and  seeing  that  it 
is  properly  used  lor  the  safety  of  employes, 
anil,  when  not  in  use,  properly  and  safely 
secured.  And  not  only  must  the  employer 
use  reasonable  care  in  selecting  a  compe- 
tent servant  to  take  charge  of  the  ma- 
chinery, but  the  same  care  must  be  exer- 
cised in  continuing  him  in  the  service; 
otherwise  the  em[)loyer  will  become  re- 
sponsible, for  his  care  and  skill.  Gafes  v. 
C/iieago,  M.  £:^  St.  P.  R.  Co.,  53  Am.  &^ 
/;//(,'-. 'a\  Cas.  245,  2  .s;  P>ai-.  422,  50  A'.  JV. 
Rep.  907. 

But  a  system  of  inspection  which  would 
i.-mbarrass  the  operation  of  the  road  cannot 
be  reqi.iired.  Sinoot  v.  Mobile  i5-»  M.  R.  Co., 
67  .l/a.  13.  Pliiladelpliia  &^  R.  R.  Co.  v. 
Hughes,  33  Atu.  &^  /•.''..  .A'.  Cas.  34S,  lU) 
Pa.  St.  301,  II  Cei:l.  A\/i.  S22,  13  Atl. 
Rep.  2S6,  21    W.  X.  C.  166. 

14.".  Failure  to  inspect  and  repair, 
generally. — Railroad  companies  are  bound 
to  use  due  care  in  seeing  that  their  cars  and 
other  rolling  stock  are  maintained  in  a  rea- 
sonably safe  condition  ;  and  when  an  em- 
ploye, in  the  proper  discharge  of  his  duty, 
is  injured  from  the  failure  of  the  company  to 
perform  this  personal  duty,  it  is  liable. 
King  V.  Ohio  &^  M.  R,  Co.,  8  Am.  i5-»  Eng. 
A'.  Cis.  119,  I!  Piss.  {U.  S.)  362,  14  Fed. 
Ref).  277.  Union  Pac.  A".  Co.  v.  Fray,  43 
Kan.    750,    23    Pac.   Rep.    1039.     Fuller    v. 


Jei^'ctt,  I  Am.  £■-»  Eng.  R.  Cas.  IC9,  So  A'. 
]'.  46.— Followed  in  Goodrich  v.  New 
York  C.  &  11.  R.  R.  Co.,  41  Am.  cS:  Eng.  R. 
Cas.  259,  116  N.  Y.  390,  22  X.  E.  Rep.  31,7, 
25  N.  Y.  S.  R.  767.  5  L-  I^-  A.  y^o.-FiJldd 
V.  Northern  R.  Co.,  42  X.  II.  225  ;  IIoiis- 
tmi  &>  T.  C.  R.  Co.  V.  Mareel/es,  1 2  .hn. 
&•  Eng.  R.  Cas.  231,  59  Pe.v.  334.  Arnold 
V.  Delaware  d^  H.  Canal  Co.,  6  A".  V.  S.  A' 
36S.  Bailey  v.  Rome,  J  I'.  <S^  O.  R.  Co.,  19 
jX.  V.  S.  R.  656,  i\f)Hun  377,  3  A'.  J'.  Supp. 
585. 

A  railway  company  may  make  regulations 
requiring  the  most  rigid  and  frequent  in- 
spections of  its  machinery,  roadbed,  and 
equipments,  and  the  most  prompt  and  com- 
plete repair  of  any  ascertained  defect,  and 
may  impose  penalties  of  discharge,  etc.,  for 
failure  to  comply  ;  yet  if  the  agent  author- 
ized to  di)  what  the  master  must  do  to  avoid 
liability  fails  to  discharge  his  duty,  then  the 
master  is  liable  to  an  employe  who  suffers 
injury  through  such  neglect.  Missouri  Pac. 
R.  Co.  V.  McElyea,  38  Am.  iS^  Eiig.  R.  Cas. 
200,  71  Tex.  3S6,  9  ,S'.  W.  Rep.  313,  i  /..  A'. 
./.  411.  Bailey  \.  Rome,  }]'.&<•  O.  R.  Co., 
139  X.  ]\  302,  34  A'.  E.  Rep.  918. 

An  instruction  declaring  defendants  ex- 
em[)t  from  liability,  nctwiihsianding  the 
unsafe  condition  of  the  track,  if  plaintiff 
knew,  or  could  by  the  exercise  of  ordinary 
diligence  have  known,  of  the  state  of  the 
track,  is  properly  refused.  It  is  not  the 
l)usinessof  the  servant  to  ascertain  whether 
the  machinery  and  structure  of  the  road  are 
defective,  but  the  duty  of  the  company  is 
to  keep  them  in  a  safe  condition,  and  it 
is  responsible  for  injuries  residting  from 
such  defects.  Porter  v.  Ilannifial  &■>  St. /. 
R.  Co.,  60  Mo.  160. 

But  where  there  is  a  defect  in  machinery 
or  "ppliances  under  such  circumstances  tlu.t 
the  employe,  by  the  term?  of  his  engage- 
ment, assumes  the  enhanced  dangers,  tiie 
employer  is  under  no  obligation  to  remedy 
the  defect.  He  owes  no  duty  to  remove 
the  danger,  consequently  his  failure  to  do 
so  will  not  constitute  negligence.  Pecker 
V.  Bauingartner,  5  /;/(/.  App.  576,  32  A^  E. 
Rep.  7S6.— Following  Lake  Shore  &  M. 
S.  R.  Co.  7'.  Sttipak,  108  Ind.  i. 

A  company  whose  track  is  broken  with- 
out any  fault  of  its  own  is  under  no  obliua- 
tion  to  its  employes  to  repair  it  within  any 
specilied  time  if  it  duly  warns  them  so  that 
they  shall  not  be  injured  in  consequence 
thereof.      Henry  v.  Lake  Shore  &'  M.  S.  K. 
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Co.,  8  Am.  &*  Ettg.  A'.  Cas.   i  lo,  49  Mich. 

495,  1 3  TV.  VV.  Rep.  832. 

Wliile  plaintiff  was  in  a  pit  under  an  en- 
gine cleaning  it,  it  moved  autcjmaiic  illy  by 
reason  of  the  steam  escaping  thiougli  a  de- 
fective throttle-valve,  and  he  was  injured. 
The  jury  found  that  the  engine  was  danger- 
ous ar.d  unsiife;  tliat  the  officers  of  the 
company  and  the  persons  in  charge  of  en- 
gines had  not  exeicised  ordinary  care  to 
know  the  condition  of  the  engine,  though  it 
had  been  unsafe  for  some  time  before  the 
accident;  and  that  the  plaintiff  was  injured 
while  in  the  discharge  of  duty,  without 
knowledge  of  such  defect.  Held,  that 
plaintiff  was  entitled  to  recover.  Atchison, 
T.  &>  S.  F.  R.  Co.  V.  Holt,  II  Am.  &* 
Eiii,\  R.  Cas.  206,  29  Kan.  149.— OuoTKD  IN 
Hannibal  &  St.  J.  R  Co.  v.  ^ox,  15  Am.  & 
Enrr.  R.  Cas.  325,31  Kan.  5S6. 

Hv  a  regulation  governing  the  employes 
ill  Liie  transfer  yard  of  a  railway  company, 
car  inspectors  were  required  to  inspect  in- 
coming cars  immediately  upon  their  arrival, 
and  if  out  of  repair  to  mark  them  "  in  bad 
order,"  indicating  that  they  were  to  be  sent 
to  the  •  repair  track."  //e/il,  that  negli- 
gence on  ihc  part  of  the  inspectors  in  failing 
t  )  [jropeily  discharge  this  duty,  by  reason 
01  which  plaintiff  was  injured  while  at- 
tempting to  couple  a  damaged  car  without 
notice  of  iti:  condition,  and  without  fault  on 
his  part,  might  be  imputed  to  thecom[)any. 
I'ieniey  v.  Miniteapolis  iS-  St.  L.  R.  Co.,  21 
.'iin.  ^o  Eui^.  R.  Cds.  545,  33  Minn.  311,  53 
A:n.  tup.  35,  23  X.  IV.  Rep.  229. 

It  will  not  be  presumed  under  siicii  cir- 
cumstances that  the  plaintiff  assumed  the 
risic  of  such  nCfjligent  insiiection,  unless  it 
appears  that  he  undertook  to  handle  cars  in 
tlie  course  of  iiis  employment  without  ref- 
erence to  inspection.  Tierney  v,  Minne- 
apolis &^  St.  L.  R.  Co.,  21  Am.  £-  hni^.  R. 
^'"•.  545.  33  i^linn.  311,  53  Am.  Rep.  35,  23 
X.  ir.  Rep.  229. J 

Where  no  inspection  was  made  of  a  coup- 
ling-pin that  had  probably  been  partially 
broken  by  a  collision  between  defendant  s 
engine  and  tender  with  a  train  of  cars,  and 
a  lew  days  afterwards  plaintiff's  intestate,  a 
lireman,  was  killed  by  reason  of  the  break- 
ing of  this  couiiling-pin,  a  verdict  that 
ileicridant  was  giiiity  of  negligence  was  war- 
r.uited  by  the  evidence.  Norfolk  iSv  W.  R. 
C;>.  V.  Xiinnally,  88  Va.  546,    14.  S.  E.  Rep. 

In  an  action  for  the  death  of  an  employe 


resulting  from  the  breaking  of  a  defective 
brake-rod,  the  broken  end  of  the  rod  itself 
showed  a  flaw  or  old  crack  extending  more 
than  half  way  through  it.  The  su[ierin- 
tendent  of  defendant's  car  depot  testified 
that  if  there  was  a  crack  two  thirds  through 
tiie  rod  it  would  be  discovered  by  an  in- 
spection, but  tliai  if  the  crack  was  one  third 
through  a  would  not  be  discovered.  He 
also  testified  that  it  was  the  duty  of  the  car 
inspectors  to  examine  the  brake-rods  by 
looking  at  them  and  by  tapping  them  with  a 
hammer.  Held,  that  the  evitlence  was  suf- 
ficient to  sustain  a  finding  that  the  proper 
and  ordinary  inspection  of  the  car  should 
have  disclosed  the  defect,  and  hence  that 
the  defendant  was  negligent  in  not  discov- 
ering and  remedying  it  l)efore  the  accident. 
Cowan  V.  Chicago,  M.  &>  St.  J'.  R.  Co.,  So 
Wis.  2S4,  50  iV.  IV.  Rep.  180.— Afi'LVI.ng 
Ballou  V.  Chicago  &  N.  W.  R.  Co.,  54  Wis. 
257. 

140.  Avitiiin    reasuiinblc   time 

after  notice.— A  railroad  company  is  not 
chargeable  with  negligence  merely  because 
it  delays,  for  any  length  of  time,  to  repair  a 
broken  car  while  it  remains  unused  and  not 
so  situated  as  to  create  danger,  nor  merely 
because  it  moves  such  car  to  its  s'ho])s  for 
repairs,  and  does  not  make  such  repairs  at 
the  place  where  the  car  was  injured.  Elan- 
uagan  v.  Chicago  &•  A'i  IV,  R.  Co.,  2  Am. 
&^  Eng.  R.  Cas.  150,  50  H'A.  462,  7  A'.  IV. 
Rep.  T,yj  ;  former  appeal  \^  Wis.  98. 

Where  there  was  testimony  that  after  an 
accident  the  spring  of  the  draw-head  was 
found  defective,  and  some  of  the  castings 
about  it  were  broken,  and  this  was  the  only 
evidence  tending  to  show  latent  defects,  if 
these  defects  existed  at  the  time  appellee 
was  hurt,  and  api)ellants  knew,  or  with 
proper  care  ought  to  have  known,  of  tiiem, 
then  their  duty  was  to'  repair  them  ;  and 
their  failure  to  inform  appellee  of  these  de- 
fects would  neither  increase  nor  diminish 
their  liability.  Eordyce  v.  Varboroiigh,  i 
Tex.  Civ.  A  pp.  260,  21  .S'.    W.  Rep.  421. 

A  train  left  the  track  and  killed  a  fireman. 
The  evidence  showed  that  the  tr.-ick  was  de- 
fective, notice  of  which  fact  had  been  given 
to  the  foreman  of  the  repair  gang  a  con- 
siderable time  before  the  accident.  Held, 
that  [)laintiff  was  entitled  to  recover.  Gage 
V.  Delaivare,  L.  &■  W.  R.  Co.,  14  Hun  (AT. 
V.)  446. — .Xpi'I.if.d  in  Williams  t.  Dela- 
ware, L.  it  W.  R.  Co.,  39  Hun  430. 

147.  Necessity  of  notice  and  rea- 


AM 


I  ill 


108 


EMPLOYES,  INJURIES   TO,  148-150. 


soiiahic   opportunity   for   repairs.— 

An  employer  is  not  guilty  of  negligence  for 
not  repairing  defective  machinery  unless 
there  has  been  a  rcasonaljle  opportunity  to 
remedy  it  after  its  discovery.  Mere  knowl- 
edge, without  opportunity  to  act  upon  it, 
would  n(jt  constitute  negligence.  Scaboani 
Mfg.  Co.  V.    Woodson,  98   Ala    37S,  u  So. 

AV/.  733- 

If  a  car  is  in  rood  order  when  it  leaves 
the  shop  and  is  place. 1  ipon  the  track,  the 
C(jmpany  is  not  liable  for  injuries  to  em- 
ployes arising  from  defects  from  use  while 
running,  until  ncjtitied  of  such  defects,  or 
until,  in  the  exercise  of  such  vigilance  as 
the  law  requires,  it  could  and  would  have 
learned  of  such  defects.  Chiaxgo  &>  E.  I, 
li.  Co.  V.  Hagar,  1 1  ///.  .///.  49S. 

A  company  cannot  be  said  to  be  negligent 
where  it  appears  that  a  freight  train,  before 
starting,  was  inspected  and  pronounced  to 
be  in  proper  condition,  but  at  a  station  on 
the  run  an  employe  discovered  that  a  draw- 
head  of  one  car  was  defective,  and  so  in- 
formed the  conductor,  and  at  the  next 
station,  about  ten  miles  further  on, a  brake- 
man's  hand  was  injured  by  reason  of  such 
defect,  while  uncoupling  the  car,  under 
orders  from  the  conductor,  it  appearing 
that  there  was  no  workshop  or  place  be- 
tween the  starting  point  and  the  place  of 
injury  where  repairs  could  have  been  made. 
Lcuhville  (3^  X.  R.  Co.  v.  Laiu,  {h'y.)  21  S. 
//'.  yw'/.  O48. 

148.  KiKht  to  rely  upon  perforiii- 
aiiec  oftliis  duty.— A  servant  has  a  right 
to  assume  that  when  danger  from  defects 
has  beciimc  known  to  the  master,  such  meas- 
ures have  been  taken  as  would  prevent  the 
recurrence  of  that  danger;  and  if  no  knowl- 
edge on  plaintiff's  part  is  shown  of  the  par- 
ticular defect  or  danger  which  occasioned 
the  injury,  a  verdict  against  the  master  will 
not  be  disturbed.  Magce  v.  North  Pac. 
Coast  R.  Co.,  78  Cat.  430.  20  Pac.  Rep. 
709,  21  Pac.  Rcf>.  114.  Southern  Pac.  R. 
Co.  v.  Aylward,  79  Tex.  675,  15  5.  W.  Rep. 
697. 

It  is  the  duty  of  a  company  under  the 
common  law  to  keep  its  engines  and  other 
machinery  in  such  condition  as  from  the 
nature  of  the  business  and  employment  the 
employe  has  a  right  to  expect  that  they  will 
be  kept ;  and  where  the  company  fails 
through  the  exercise  of  ordinary  care  to  do 
so,  it  is  liable  for  injuries  arising  from  its 
negligence.    Atchison,  T.  &*  S.  F.  R.  Co.  v. 


No/t,  II  Am.  &•  Eng.  R.   Cas.  206,  29  h'an. 
149. 

A  brakcman  has  a  right  to  rely  upon  the 
company  to  properly  test  and  inspect  such 
things  as  brakes  and  chains  before  they  are 
placed  on  the  car  for  use ;  and  while  his 
failure  to  notice  visible  defects  would  be 
negligence  on  his  part,  he  is  not  required  to 
go  under  the  car  and  examine  the  chain 
link  by  link  to  see  if  it  is  in  a  safe  condition 
before  he  uses  it.  Morton  v.  Detroit,  B.  C. 
6-  A.  R.  Co.,  81  M/ch.  423,  46  A^  H^.  Rep. 
III. 

A  train  was  thrown  from  the  track  by 
running  over  an  animal,  and  killed  a  brake- 
man,  and  the  company  was  charged  with 
negligence  in  not  keeping  its  track  properly 
fenced,  and  in  not  keeping  its  cow-catcher 
in  proper  position,  //e/d,  that  an  action 
against  the  company  would  not  be  defeated 
by  evidence  that  the  brakeman  knew  that 
cattle  had  previously  been  on  the  track,  as 
he  had  a  right  to  presume  that  the  company 
had  repaired  it,  or  taken  such  measures  as 
were  necessary  to  prevent  a  recurrence  of 
the  danger,  Magee  v.  North  Pac.  Coast  R. 
Co.,  78  Cal.  430,  20  Pac.  Rep.  yog,  21  J'ae. 
Rep.  114. 

149.  Inspection  and  repair  of  ma- 
chinery and  appliances.* — The  obliga- 
tion upon  the  company  is  to  keep  its  ma- 
chinery and  all  things  used  in  the  operation 
of  its  road  in  proper  order  and  repair,  so 
that  its  emi)Ioyes  may  not  be  injured  by 
reason  of  defective  machinery  or  working 
apparatus.  Woodwortli  v.  St.  Paul,  M.  6^ 
M.  R.  Co.,  5  McCrary  (U.  S.)  574,  18  Fed. 
Rep.  282.  Totteti  v.  Pennsylvania  R.  Co.,  \i 
Fed.  Rep.  564. 

The  negligence  of  the  master  was  in  not 
having  properly  tested  a  rope,  to  the  possi- 
ble insufficiency  of  which  his  attention  had 
been  called.  Held,  that  the  servant  might 
recover,  although  lie  knew  the  rope  had  not 
been  tested.  Dumas  v.  Stone,  65  Vt.  442,  25 
Atl.  Rep.  1097. 

1.50.  Inspection  anfl  repair  of 
engines. — Engines  and  other  machinery 
used  in  operating  a  railroad  are  liable  to 
wear  out,  to  break,  become  defective  and 
dangerous, and  every  railroad  company  em- 
ploying   such     agencies    is    charged    with 

*  Injuries  to  employes  by  defective  appli- 
ances. When  company  liable  for  failing  to  in- 
spect. When  employe  should  make  examina- 
tion, see  44  Am.  &  Eng.  R.  Cas.  527,  abslr. 


i 


EMPLOYES,  INJURIES   TO,  151. 


10» 


'■9  A'an. 

)on  the 
■t  such 
liey  are 
lile  his 
)uld  be 
lired  to 
2  chain 
ndition 
/>'.  C. 
Kep. 


'i 


notice  of  this  fact,  and  consequently  is 
bound  to  exercise  a  dejjree  of  watclifulness 
ov  T  them  commensurate  with  the  nature  of 
tlie  business  in  wiiich  they  are  cmpiojed 
and  the  consequences  incident  to  neglect; 
therefore  frequent  examinations  or  other 
measures  of  precaution  are  necessary  to 
prevent  engines  and  machinery  from  be- 
coming defective  and  dangerous  from  natu- 
ral causes.  Atchison,  T.  (S^  S.  F.  K.  Co.  v. 
//('//,  1 1  Aiii.  &^  Etig.  K.  Cas.  2o6,  29  Kan. 
149.  Ciiiitherland  &•  P.  R.  Co.  v.  S/a/e,  44 
MJ.  2S3,  45  JM  229.— Quoting  Clarke  v. 
ilohiies,  7  II.  &  N.  943. 

One  emi)ioyed  to  drive  a  locomotive  may 
recover  damages  for  personal  injuries  caused 
by  a  defect  in  the  engine,  arising  from  neg- 
lect of  the  company's  servants  to  keep  the 
engine  in  proper  repair  ;  nor  is  he  debarred 
from  recovering  damages  for  such  injuries 
by  the  fact  that  he  was  acting  in  intentional 
violation  of  the  rules  of  the  company,  un- 
less the  accident  was  due,  in  whole  or  in 
part,  to  such  violation  ;  nor  by  the  fact  that 
such  rules  provided  that  the  driver  of  an 
engine  should  be  held  responsible  for  the 
condition  of  his  engine,  must  be  sure  that  it 
was  in  good  working  order,  and  must  stop, 
draw  his  fire,  station  his  signal  men,  and 
procure  assistance  whenever  any  defect  was 
detected  in  an  engine  that  would  make  it, 
in  his  judgment,  unsafe  to  proceed  ;  nor  by 
the  fact  that  he  knew  the  engine  was  not  in 
good  working  order,  if  he  did  not  know  and 
ought  not  to  have  known  that  it  was  unsafe. 
Fjnl  V.  Fiici'tburg  R.  Co.,  no  Mass.  240. — 
Approved  in  Long  v.  Pacific  R.  Co.,  65 
Mo.  225.  Distinguished  in  Miller  v. 
Southern  Pac.  Co.,  20  Oreg.  285;  Peschel 
V,  Chicago,  M.  &  St.  P.  R.  Co.,  17  Am. 
&  Eng.  R.  Cas.  545,  62  Wis.  338.  Ex- 
plained in  Holden  v.  Fitchburg  R.  Co., 
129  Mass.  268.  Followed  in  Sadowski  v. 
.Michigan  Car  Co.,  84  Mich.  100.  Quoted 
IN  Northern  Pac.  R.Co.  v.  Charless,  51  Am. 
iS:  Eng.  R.  Cas.  198,  51  Fed.  Rep.  562,  7  U. 
S.  App.  359,  2  C.  C.  A.  380;  Lewis  v.  St. 
Louis  &  I.  M.  R,  Co.,  59  Mo.  495;  Texas 
Mex.  R.  Co.  V.  Whitmore,  1 1  Am.  &  Eng. 
R.  Cas.  195,  58  Tex.  276.  Reviewed  in 
Kielley  v.  Belcher  Silver  Min.  Co.,  3  Sawy. 
(U.  S.)  437  ;  Salters  v.  Delaware  &  H.  Canal 
Co.,  3  Hun  (N.  Y.)  338,  5  T.  &  C.  559; 
Cooper  V.  Pittsburgh,  C.  &  St.  L.  R.  Co.,  24 
W.  Va.  37. 

Where  an  engineer  upon  a  locomotive  was 
killed  by  an  explosion  of  a  boiler  which  had 


been  for  some  time  out  of  repair,  and  had 
been  frequently  reported  and  sent  to  the 
repair  shop  for  repairs,  defendant,  who  was 
oijerating  the  road,  was  not  excused  from 
liability  by  the  facts  that  there  was  no  neg- 
ligence on  his  part  in  the  employment  of  a 
superintendent  of  repairs,  or  in  omitting  to 
make  proper  rcguhttions;  that  the  master 
mechanic  having  charge  gave  proper  instruc- 
tions for  the  thorough  examination  and  re- 
pair of  the  engine;  and  that  the  negligence 
causing  the  accident  was  that  of  the  me- 
chanics directed  to  make  the  repairs.  Fuller 
w./c2vctt,  I  Am.  &•  Eng.  R.  Cas.  109,  So  N. 
Y.  46. — Following  Flike  v.  Boston  &  A. 
R.  Co.,  S3  N.  Y.  549;  Booth  v.  Boston  &  A. 
R.  Co.,  73  N.  Y.  38;  Mehan  v.  Syracuse,  B. 
&  N.  Y.  R.  Corp.,  73  N.  Y.  585'.— Distin- 
guished IN  Slater  v.  Jewett,  5  Am.  &  Eng. 
R.  Cas.  515,  85  N.  Y.  61,  39  Am.  Rep.  6-7; 
Murphy  v.  Buston  &  A.  R.  Co.,  8  Am.  & 
Eng.  R.  Cas.  511,  88  N.  Y.  146.  Ouoied  in 
Uniback  v.  Lake  Sliore  &  M.  S.  R.  Co.,  8 
Am.  &  Eng.  R.  Cas.  98,  S3  Ind.  191. 

15  i.  Iiispeotioii  jiiul  repair  of 
boiler.s.— The  application  of  the  steam 
test  for  boilers  being  shown  to  be  neither 
practicable  nor  generally  approved,  on  ac- 
count of  its  danger,  and  the  hydraulic  test, 
as  shown  by  the  evidence,  being  extraor- 
dinary anfi  rarely  used,  except  when  engines 
are  first  put  in  use,  or  fail  to  work  well,  or 
when  they  are  overhauled  periodically,  the 
failure  of  the  company  to  have  either  or 
both  of  these  tests  applied  to  the  defective 
boiler  does  not  authorize  the  imputation  of 
negligence.  Louisville  &^  A\  R.  Co.  v. 
Allen,  28  Am.  &>  Eng.  R.  Cas.  514,  78  Ala. 

494- 

Nor  can  negligence  be  imputed  to  the 
company  on  account  of  the  failure  to  apply 
the  hydraulic  test  to  tlie  engine  when  it 
was  last  overhauled  at  the  shops,  about  ten 
months  before  the  explosion,  when  the  evi- 
dence shows  that  the  defect  had  only  ex- 
isted from  two  to  six  months.  Louisville 
(S^  A'.  R.  Co.  v.  Allen,  28  Am.  &^  Eng.  R. 
Cas.  514,  78  Ala.  494. 

A  boiler  exploded  and  injured  an  em- 
ploye. The  evidence  showed  that  about  a 
week  before  the  accident  an  engineer  dis- 
covered that  the  crown-s'ieet  of  the  boiler 
looked  white,  and,  at  his  ^iuggestion.  a  care- 
ful examination  and  test  were  made,  the 
boiler  being  subjected  to  a  pressure  of  145 
pounds,  its  maximum  capacity.  At  the 
time  of  the  accident  the  engine  was  mov- 
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iiig  at  a  moderate  rate  of  speed  witli  only  a 
pressure  of  no  pounds.  J/M,  not  suflkient 
evidence  of  neyliyence  on  tlie  part  of  the 
company  to  justify  a  submission  to  the  jury. 
Kiuiite  V.  ^,'ciu  York  C.  iSr'  H.  R.  R.  Co.,  70 
Hun  {N.   V.)  453. 

An  engine  driver  was  killed  by  the  ex- 
plosion of  a  locomotive,  in  consequence 
of  tlie  neglect  of  defendants'  master  me- 
chanic lo  keep  the  locomotive  in  repair. 
The  dut)'  of  this  master  mechanic  was  to 
superintend  and  direct  the  repairs  of  all  the 
l(jco:ni)tives  (A:  defendants'  road.  The  di- 
rectors of  the  d.;fendants  were  not  guilty 
of  any  neglect  in  furnishing  their  road  in 
the  fir.st  instance  with  suitable  machinery 
and  faithful  and  conipctent  employes,  and 
they  were  ignorant  of  any  defect  in  the 
locomotive  in  question.  I/i'/<f,  that  the  de- 
fendants were  not  liable.  Hard  v.  Vi-nnoiit 
&^  C.  R.  Co.,  32  Fa  473.— Al'i'ROVi u  in 
Smoot  T'.  M()l)ile  &  M.  R.  Co.,  67  Ala.  13. 
DlsiiN(;uisiii;i>  i.\  Laning?'.  New  York  C. 
R.  Co.,  49  N.  V.  521.  FoLLowKU  IN  How- 
ard 7A  Delaware  &  H.  Canal  Co.,  40  Fed. 
Rep.  195;  Warner  v.  Erie  R.  Co.,  39  N.  Y. 
468 ;  Davis  V.  Central  Vt.  R.  Co.,  55  Vt.  84, 
45  Am.  Rep.  590.  Limited  im  Riley  v. 
West  Virginia  C.  &  P.  R.  Co.,  27  \V.  Va. 
145.  Rkvik.wf.d  in  Indiana  Car  Co.  v. 
Parker,  100  Ind.  181  ;  Oilman  t'.  Eastern  R. 
Co.,  13  Alien  (Mass.)  433. 

152.  Inspot'tion  and  repair  of 
track,  i'tc'.*— It  is  the  duty  of  a  company 
to  use  reasonable  care  and  diligence  to 
keep  its  tracks  in  a  safe  condition  for  its 
employes  to  work  upon  ;  and  so  far  as  the 
work  of  keeping  its  tracks  in  repair  is  left 
to  its  servants,  it  is  its  duty  to  exercise  rea- 
sonable supervision  to  see  that  the  work  is 
properly  done.  Babcock  v.  Old  Colony  R. 
Co..  150  .Mass.  467,  23  A'^.  E.  Rep.  325. 

It  is  the  duly  of  a  company  to  its  em- 
ployes and  servants  operating  its  trains  to 
make  frequent  and  thorough  inspection  of 
its  line  of  road  and  bridges  ;  and  in  case  of 
vi(jlent  storms  it  should  make  such  inspec- 
tion with  more  than  ordinary  promptitude 
and  thoroughness,  and  in  particular  should 
examine  such  portions  of  it  as  are  liable  to 
injury  by  such  storms,  and  where  this  duty 
by  the  rules  of  the  company  is  devolved 
upon  the  section  men,  their  negligence  is 

*  What  is  nefTliRence  in  company  in  not  know- 
ing of  washouts  .ind  warning  engineer.  When 
for  the  jury,  see  44  Am.  &  Eng.  R.  Cas  505, 
ahstr. 


the  negligence  of  the  company.  St.  Louis 
&*  S.  F.  R.  Co.  v.  Gcorgi:,  85  Tex.  150,  19 
S.  \V.  Rep.  1036. 

If  a  company  knows  of  the  improper  con- 
struction of  its  roadbed,  and  tliat  the  cross- 
ties  and  other  superstructure  are  rotten, 
and  if  it  fails  to  make  suitable  repairs,  this 
is  negligence  which  makes  it  liable  for  any 
injury  that  may  occur  on  that  account  to 
any  one,  whetlier  he  be  a  servant  of  the  com- 
pany or  not,  notwithstanding  the  failure  to 
repair  was  owing  to  the  negligence  of  the 
general  manager  or  superintendent  of  the 
road,  or  road  master  or  section  boss.  Krogg 
v.  Atlanta  6-  \V.  P.  R.  Co.,  "jy  Ga.  202,  4 
/hn.  St.  Rep.  79. 

15U.  IiispcctiouaiKl  repairofoar,s.* 
—  It  is  the  duty  of  a  company  to  have  cars 
properly  inspected  ;  and  if  an  employe,  to 
whom  the  duty  of  inspection  is  intrusted, 
negligently  permits  a  car  to  go  out  with  a 
cracked  wdiecl,  which  migiit  easily  have 
been  detected,  it  will  be  liable  to  an  em- 
ploye who  is  injured  by  reason  of  the  de- 
fect;ve  wheel  giving  way.  Union  Pac.  R. 
Co.  M.  Daniels,  152  U.  S.  684,  14  Sup.  Ct. 
Rep.  756;  aj/inning  6  Uta/i  357. 

But  before  a  company  is  chargeable  with 
negligence  in  failing  to  inspect  cars  it  must 
be  shown  that  the  defect  was  one  which  a 
proper  inspection  would  have  disclosed, 
even  though,  from  the  nature  of  the  acci- 
dent, it  may  be  readily  concluded  that  some 
defect  did  in  fact  exist.  In  such  cases  the 
burden  of  proof  is  upon  the  injured  party. 
Sack  V.  Dolcsc,  35  ///.  Apfi.  636. —  Follow- 
ing DeGrafT  v.  New  York  C.  &  II.  R.  R. 
Co.,  76  N.  Y.  125  ;  East  St.  Louis  P.  &  P. 
Co.  V.  Hightower,  92  111.  139;  Chicago  iV 
A.  R.  Co.  V.  Pratt,  14  111.  App.  346 ;  Chicago 
&  A.  R.  Co.  V.  Stites,  20  111.  App.  648. 

Where  two  hand-cars  collide  and  the 
patent  injuries  to  one  of  them  are  serious 
and  such  as  to  indicate  great  violence  in  the 
collision,  it  is  the  duty  of  the  railroad  cor- 
poration to  make  a  reasonable  examination 
and  inspection  of  the  injured  car  to  see  if 
there  be  no  latent  injuries.  Solomon  R.  Co. 
V.Jones,  \^  Am.  &~'  Eng.  R.  Cas.  201,  30 
Kan.  601,  2  Pac.  Rep.  657. 

A  company  is  liable  to  a  brakeman  for 
injuries  received  in  the  performance  of  his 
duties,  through  the  negligence  of  the  com- 
pany's inspector  of  machinery  in  failitig  to 

*  Duty  of  '.ompany  to  inspect  cars,  see  notes, 
28  Am.  &  Eng.  R.  Cas.  549 ;  21  Id.  478. 
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discover  and  remedy  a  defect  in  a  brake- 
stall,  when  the  defect  by  the  exercise  of 
reasonable  and  proper  dilii,'ence  n)i<4ht  have 
been  known  before  the  infliction  of  the  in- 
juries. Missouri  Pac,  R.  Co.  v.  Diiiycr,  36 
Kan.  58,  12  Pac.  A\J>.  352.— Distinguish- 
ing Smith  1'.  Ciiicago,  M.  &  St.  P.  R.  Co., 
4:  Wis.  120.— Johnson  v.  Kic/iinond  &^  D.K. 
C(7.,8i  N.  CVi;-.  453.— Reviewed  ix  Mason 
V.  Richmond  cSr  D.  R.  Co.,  n  i  N.  Car.  4S2. 
lo4.  liisjHrotioii  ofear.s  uf  another 
couipanj".* — A  railroad  company  is  bound 
to  inspect  the  cars  of  another  company  used 
by  its  road,  just  as  it  would  inspect  its  own 
cars;  it  owes  this  duty  as  master,  and  it  is 
responsible  for  the  consequences  of  such 
defects  as  could  be  discovered  by  ordinary 
inspection  ;  wiien  cars  come  in  from  another 
mad  which  have  defects  discernible  by  or- 
dinary examination,  it  must  either  remedy 
such  defects  or  refuse  to  take  them.  Macl^ey 
V.  Baltimore  &^  P.  A'.  Co.,  8  A/aclry  (/).  C.) 
:S2.— Approving  Gottlieb  7/.  New  York,  L. 
E.  &  W.  R.  Co.,  100  N.  Y.  462.  Quoting 
Rallou  V.  Chicago  &  N.  \V.  Rr  Co..  54 
Wis.  2S7.—S<ic/i-  V.  Dolesc,  35  ///.  App.  636. 
— Rkvikwing  Columbus,  C.  &  I.  C.  R.  Co. 
V.  Troesch,68  111.  545  ;  Chicago  &  A.  R.  Co. 
V.  Piatt,  89  111.  141  ;  Ladd  v.  New  Bed- 
ford R.  Co.,  1 19  Mass.  412  ;  Spicer  v.  South 
Boston  Iron  Co.,  13S  Mass.  426 — Missouri 
Pac.  K.  Co.  V.  Barber,  44  Am.  &^  Kng.  R. 
Cas.  523,  44  Ran.  612,  24  Pac.  Rep.  969. 
—Quoting  Gutridge  ?'.  Missouri  Pac.  R. 
Co.,  94  Mo.  46S. — Approved  in  Bennett 
?'.  Northern  Pac.  R.  Co.,  2  N.  Dak.  112.— 
Pay  V.  Minneapolis  &>  St.  /..  A'.  Co.,  11  Am. 
&'  En^.  R.  Cas.  193,  30  Minn.  231,  15  A'. 
W.  Rep.  241. — Approved  in  Bennett  v. 
Northern  Pac.  R.  Co.,  2  N.  Dak.  112.  Dis- 
TiN(;uiSHEl)  IN  Chicago,  St.  L.  &  P.  R.  Co. 
V.  Fry,  131  Ind.  319.  Followed  in  Macy 
V  Sr.  Paul  &  D.  R.  Co..  35  Minn.  200. -JA?- 
teer  v.  Missouri  Pac.  R.  Co..(Afo.)  15  S.  W. 
J\ep.  970. — Reconciling  Gutridge  v.  Mis- 
souri Pac.  R.  Co.,  94  Mo.  468,  7  S.  W.  Rep. 
476. — Gutridge  v.  Missouri  Pac.  R.  Co. ,  94 
Mo.  46S,  13  West.  Rep.  644,  7  .S-.  W.  Rep. 
476.— Approved  in  Bennett  v.  Northern 
Pac.  R.  Co.,  2  N.  Dak.  112.  Di.stngulshed 
IN  Johnson  v.  Missouri  Pac.  R.  Co.,  96  Mo. 

*Duty  of  company  to  employ6s  ro  inspect 
cars  which  it  is  using,  but  which  belong  to 
another,  company,  see  n^te,  41  Am.  Rep.  38. 

Inspection  of  cars  received  from  anotlier  com- 
pany for  through  transportation,  see  note,  21 
Am.  &  E.NG.  R.  Cas.  561. 


340,  9  S.  W.  Rep.  790.  Quoted  in  Mis- 
souri Pac.  R.  Co.  V.  Barber,  44  Kan.  612. — 
Gottlieb  V.  jXeiv  York,  I  E.  &>•  W.  R.  Co., 
24  .////.  (&<•  Eng.  R.  Cas.  421,  100  A'.  ]'.  462, 
3  A'.  E.  Rep.  344;  affirming  29  Hun  byj. — 
Reviewing  Baldwin  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  50  Iowa  680 ;  Ballou  v.  Ciiicago  & 
N.  W.  R.  Co.,  54  Wis.  257  ;  ONeil  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  9  Fed.  Rep.  337; 
Jetter  v.  New  York  &  H.  R.  Co.,  2  Abb. 
App.  Dec.  (N.  Y;  458;  Jones  v.  New  York 
C.  &  H.  R,  R.  Co.,  28  Hun  (N.  Y.)  3G4.— Ap- 
proved IN  Mackey  v.  Baltimore  &  P.  R. 
Co.,  8  Mackey  (D.  C.j  282;  Bennett  v. 
Northern  Pac.  R.  Co.,  2  N.  Dak.  112.  FiiL- 
lowed  in  Goodrich  v.  New  York  C.  tS:  H. 
R.  R.  Co.,  41  Am.  &  Eng.  R.  Cas.  259,  116 
N.  Y.  39S,  26  N.  Y.  S.  \<^7Gt.- Goodrich  v. 
New  Yorlc  C.  &^  H.  R.  R.  Co.,  41  Am.  &^ 
Eng.  R.  Cas.  259,  116  A'.  }'.  398,  22  A'.  E. 
AV/.  397,  26  A'.  V.  5.  R.  767,  5  L.  R.  A.  7 so; 
affirming  3  N.  V.  S.  R.  774.  — Following 
Gottlieb  V.  New  York,  L.  E.  &  W.  R.  Co., 
100  N.  Y.  462;  Fuller  v.  Jewett,  So  N.  Y. 
46.— Approved  in  Bennett  t/.  Northern 
Pac.  R.  Co.,  2  N.  Dak.  wz.— Bennett  w 
Nortliern  Pac.  R.  Co.,  48  Am.  &<>  Eng.  R. 
Cas.  182,  2  jV.  Dak.  1 12,  49  A'.  W.  Rep.  408. 
—Approving  Goodrich  v.  New  York  C.  & 
H.  R.  R.  Co.,  116  N.  Y.  39S,  22  N.  E.  Rep. 
397;  Gottlieb  V.  New  York,  L.  E.  &  \V.  R. 
Co.,  24  Am.  cSc  Eng.  R.  Cas.  421,  100  N.  Y. 
462,  3  N.  E.  Rep.  344;  International  iS:  G. 
N.  R.  Co.  7/.  Kernan,  78  Tex.  294,  14  S.  W. 
Rep.  668 ;  Bomar  v.  Louisiana  N.  &  S.  R. 
Co.,  42  La.  Ann.  983,  8  So.  Rep.  478  ;  Fay  v. 
Minneapolis  &  St.  L.  R. Co.,  11  Am.  &  Eng. 
R.  Cas.  193,  30  Minn.  231,  15  N.  W.  Rep. 
241  ;  O'Neil  v.  St.  Louis,  I.  M.  &  S.  R.  Co., 
9  Fed.  Rep.  337 ;  Missouri  Pac.  R.  Co.  v. 
Barber,  44  Am.  &  Eng.  R.  Cas.  523,  44  Kan. 
612;  Gutridge  v.  Missouri  Pac.  R.  Co.,  94 
Mo.  468,  7  S.  W.  Rep.  476. — International 
&^  G.  N.  R.  Co.  V.  Kernan,  44  Am.  &^  Eng. 
R.  Cas.  607,  78  TVa-.  294,  14  S.  IV.  Rep.  668. 
— Approved  in  Bennett  ta  Northern  Pac. 
R.  Co.,  2  N.  Dak.  112. 

The  statutory  requirement  that  every 
railroad  shall  impartially  and  diligently  re- 
ceive and  forward  the  cars  of  other  roads 
does  not  apply  to  cars  unfit  for  passage,  but 
means  that  no  needless  delays  or  hindrances 
shall  be  interposed,  and  that  all  precautions 
against  the  use  of  improper  cars  shall  be 
adopted  with  reference  to  reasonable  dis- 
patch. Smith  V.  Potter,  2  /Im.  6^  Eng.  R. 
Cas.  140,  46  Mich.  25S,  9  A'.  I}'.  Rep.  273. 


''A' 


i 


liii!' 


lit:  '!  ' 


iii ;[ 


lis 


EMPLOYES,  INJURIES  TO,  154. 


The  rule  that  a  railroad  cumpany  must 
provide  its  employes  with  cais  and  appli- 
ances whicli  are  reasoualjly  safe  dues  not  ap- 
ply in  all  of  its  strictness  where  a  company 
receives  cars  l)elonj,'iiiK  to  anutlier  com- 
panv  t<i  he  transpcjrted  (jver  its  road.  In 
such  case  it  is  not  the  duty  of  the  comijauy 
to  furnish  api^liances  and  instrumentalities, 
but  to  make  proper  inspection  and  give  no- 
tice of  defects,  if  any  be  found;  and  this  duty 
is  peifoi  nied  by  the  employment  of  a  ^ull"l- 
cicnt  number  of  competent  and  skilled  in- 
spectors, wlio  are  subjected  to  proper  rules 
and  instructions.  CiiitiiuHxti,  If.  &>•  D.  R, 
Co.  V.  MtMiillcii,  38  Am.  is-'  Eii^.  R-  Cas. 
165,  1 17  liid.  439,  20  A'.  E.  Rip.  2Sj.  Macla'n 
V.  Bosloit  6-»  A.  R.  Co.,  15  .liii.  &•>  Eiiff.  R. 
Ciis.  196,  135  J/ij.sjT.  201,  46  .fl/ii.  Rtp.  456. — 
Ai'i'R(ivi;i)  IN  Little  Miami  R.  Co.  7'.  Fitz- 
patrick,  42  Ohio  St.  31S.  NdT  Koi.lowko 
IX  Little  Rock  &  M.  R.  Co.  v.  Moseley,  56 
Fed.  Rep.  1009. 

Where  a  railroad  company  furnishes  safe 
cars  and  a  competent  car  inspector,  it  is 
not  liable  to  a  brakeman  for  injuries  re- 
ceived while  attcniptint^  to  cou[)le  a  proji- 
erly  constructed  car,  which  has  been  .ac- 
cepted by  the  inspector  from  another  com- 
pany for  transportation,  onto  another  car, 
by  reason  of  the  projection  over  the  end  of 
the  car  so  inspected  of  a  portion  of  the  lum- 
ber with  which  it  is  laden.  Dnocy  v.  Dc- 
trait,  G.  H.  &->  M.  R.  Co.,  97  Muh.  329,  S2 
iX.  II'.  Rr/).  942,  56  A'.  IV.  Rep.  756.— A  P- 
PKtniNf;  Baltimore  &  O.  R.  Co.  v.  Bau<^h, 
149  U.  S.  36S,  13  Sup.  Ct.  Rep.  914,  Rk- 
VIEWING  Ford  V.  Lake  Shore  &  M.  S.  R. 
Co.,  117  N.  Y.  638;  Bvrnes  v.  New  York, 
L  E.  &  \V.  R.  Co.,  113'N.  Y.  251. 

The  ride  which  requires  railroad  compa- 
nies to  inspect  cars  received  from  other 
companies,  and  to  see  that  they  are  in  good 
and  safe  condition  for  their  employes  to 
handle,  does  not  apply  to  comijanies  or 
persons  on  whose  sidinjjfs  loaded  cars  arc 
delivered  for  the  purpose  of  permitting 
the  owner  of  the  siding  to  unload  the 
fieiL;lit,  even  though  the  sidings  of  such 
person  or  company  may  be  extensive  in 
number  and  great  in  length.  Mc^TuUen  v. 
Ciiriie^i;i\;  158  Pa.  St.  518,  27  Atl.  Rep.  1043. 
A  railway  company  that  properly  inspects 
foreign  freight  cars  used  in  "through" 
transportation  is  not  liable  for  an  injury  to 
a  brakeman  who,  by  reason  of  a  defective 
hand-hold,  falls  under  the  car.  KeJfh  v. 
NiiiJ  Haven  <&^  N.  Co.,  23  Am.  &>  Eng.  R. 


Cas.  421,  140  A/ass.  175,  3  A'.  E.  Rep.  28.— 
Exi'l-.VINKU  IN  Peaslee  v.  Fitchburg  R. 
Co.,  152  Mass.  155.  Nor  fui.i.owki)  in  Lit- 
tle R(jck  (i  M.  R.  Co.  V.  Moseley,  56  Fed. 
Rep.  1009. 

A  railroad  company  is  not  liable  to  its 
employes  for  failing  to  inspect  cars  received 
from  another  line,  so  as  to  see  that  they 
are  [)roperly  loaded.  Alex  lean  C.  R.  Co.  v. 
S/u\ai,(Tex.)  |S5.  W.  Rep.  i  51,— FuLl.ow- 
iNc;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Farmer, 
•JT,  Tex.  85,  II  S.  VV,  Rep.  156. 

Where  a  car  with  a  defective  brake-staff 
did  not  belong  lu  the  defendant,  but  to 
another  railroad  company,  and  was  only 
temporarily  in  use  by  tlie  defendant,  and 
came  to  it  loatled,  the  fsiCt  that  the  car  had 
been  in  the  possessi(m  of  the  defendant  fur 
nearly  two  weeks  prior  to  the  accident  was 
not  of  itself  sufficient  to  charge  the  defend- 
ant with  notice  of  the  defects.  The  inspec- 
tion which  a  company  is  required  to  make 
of  a  foreign  car  tendered  it  b)' another  com- 
pany for  transportation  over  its  lines  must 
be  made  with  reasonable  care,  so  as  to  fur- 
nish its  employes  with  reasonably  safe  ap- 
pliances for  use  in  the  discharge  of  their 
duties;  but  it  cannot  be  held  liable  for  hid- 
den defects  which  could  not  be  detected  by 
such  an  inspection  as  the  exigencies  of 
traffic  will  permit.  C/tua^o,  St.  L.  &>  P.  R. 
Co.  V.  Ery,  131  /«</.  319,  28  A'.  E.  Rep.  9S9. 
—  Distinguishing  Fay  v.  Minneapolis  & 
St.  L.  R.  Co.,  30  Minn.  231. — Refkkkkd 
TO  in  Ft.  Wayne,  C.  &  L.  R.  Co.  v.  Gruff, 
132  Ind.  13. 

The  defendants  had  a  junction  at  P.,  at 
which  they  received  from  other  lines  a 
great  number  of  trucks,  which  they,  being 
bound  by  law  to  give  facilities  for  through 
traffic,  were  compelled  to  forward  with  dis- 
patch to  their  destination.  The  defendants, 
when  a  foreign  truck  came  on  their  line, 
caused  it  to  undergo  such  a  general  examma- 
tion  as  could  take  place  without  causing  an 
undue  delay  ;  that  is  to  say,  the  tires  of  the 
wheels  were  tapped  with  a  hammer,  and  the 
truck  generally  looked  over  for  defects.  A 
foreign  truck  loaded  with  coal,  Lelonging  to 
the  B.  wagon  company,  came  on  to  defend- 
ants' line  at  P.,  and  there  underwent  the 
usual  examination,  when  a  defect  in  one  of 
the  springs  and  a  crack  in  the  woodwork 
were  discovered.  The  truck  was  shunted, 
upon  the  discovery  of  the  defects,  in  order 
that  it  might  be  repaired  by  the  wagon 
company  to  whom  it  belonged.    The  defect 
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in  the  spring,  which  was  the  only  pressing 
dcft-'ct,  was  repaired,  and  the  truck  was 
liaMilcil  over  to  the  defendants,  and  sent  on 
bv  llieni  to  its  destination.  On  the  w:iy  an 
accident,  by  which  the  plaintill  was  injured, 
iiappeiied  tiirough  the  existence  of  a  cracli 
ill  one  of  tiie  axles  of  the  truck.  It  was 
stated  in  evidence  tliat  by  a  minute  exani- 
iiiaiion  of  the  truck  the  crack  in  the  axle 
mi:,dit  have  been  discovered.  The  defect  in 
the  axle  was  entirely  unconnected  with  the 
defects  previously  discovered.  //<■/</,  that 
the  defendants  were  not  bound  lo  do  more 
in  the  way  of  examining  the  foreign  truck 
oil  its  arrival  at  P.  than  they  had  done,  and 
inasmuch  as  the  defects  discovered  on  such 
cxaininatiun  were  entirely  unconnected  with 
the  defect  that  caused  the  accident,  they 
were  not  responsible  by  reason  of  their  fail- 
in;4, 111)1  )n  the  disc(jvery  of  such  defects,  to  en- 
ter upon  a  more  minute  examination  of  the 
tiiiek.  Ktc/uiyilson  v.  Grfiit  ICastt-rn  R.  Co., 
I  t'.  /'.  1).  342,  3  Ry.  &>  C.  T.  Cas.  xvii. 

9.  Management    of   Trains,   Engines,   and 
Cars. 

155.  Generally.  —  As  between  em- 
ployes of  a  company,  whose  duty  it  is  to 
r^'pair  its  track  while  trains  are  using  the 
same,  and  the  company  and  its  rejiresenta- 
tives,  who  are  engaged  in  running  trains 
over  the  same  where  the  trackmen  are  so 
employed,  it  is  the  duty  of  the  latter,  as  far 
as  is  practicable,  to  adopt  such  precau- 
tions as  will  guard  its  employes  on  the  track 
from  dangers  incident  to  their  employ- 
ment. JJick  V.  Indianapolis,  C.  &-*  L.  R.  Co., 
S  Am.  &^  Eng.  R.  Cas.  loi,  38  0/tio  .SV.  389. 

Where  a  railroad  company  permits  its 
employes  to  habitually  disregard  the  safe- 
guards provided  to  insure  the  safe  running 
of  its  trains,  this  is  a  neglect  of  duly  which 
the  company  owes  to  its  other  employes,  as 
much  as  permitting  the  use  of  defective 
niaciiinery.  Coppins  v.  Ncm  York  C.  i3-»  //. 
A'.  A".  Co.,  w  Am.  &^  Eng.  R.  Cas.  618,  122 
X.  V.  557,  25  N.  E.  Rep.  915,  34  A":  V.  S. 
R.  214;  affirming  48  Hun  292,  17  A'.  Y.  S. 
A\9i6. 

Plaintiff  was  a  fireman,  a  part  of  his  duty 
being  to  go  on  the  tender  to  adjust  the 
spout  in  taking  water.  The  petition  alleged 
-hat  sufficient  help  was  not  furnished  to 
break  up  the  coal  for  the  engine ;  that  the 
coal  on  the  engine  in  question  was  in  large, 
slippery  chunks,  and  was  neg!. gently  per- 
mitted to  accumulate  on  the  end  and  sides 
5  D.  R.  D.— 8. 


of  the  tender,  and  about  the  man-liole,  where 

the  plaintiti  had  to  go.  The  evidence  ' 
tended  to  show  that,  while  the  plainlill  was, 
in  the  line  of  his  duty,  upon  the  top  of  a 
pile  of  coarse  slippery  c(jal  in  the  lender, 
the  engine  moved  without  warning  to  the 
plaintiti,  and  that  in  consequence  of  the 
movement  without  ■earning  he  fell  and  was 
injured.  Held,  \\v.X  conceding  it  lo  be  the 
custom  lo  move  the  engine  immcdiattly 
upon  the  cover  being  placed  on  the  man- 
hole without  signal,  leaving  the  fireman  lo 
gel  down  over  tlie  coal,  and  that  such  cus- 
tom was  known  to  the  plaintilT,  yet  if  the 
character,  quantity,  or  location  of  the  coal 
was  such  as  to  make  the  plaintilT's  jiosiiion 
unusually  perilous,  or  if  the  engine  moved 
more  suddenly  than  usual  in  such  cases,  the 
custom  dill  nut  ai)ply.  Knott  v.  J)i..>u</ue 
&•  S.  C.  R.  Co.,  84  lo-wa  462,  51  iX.   W.  Rep. 

57- 

The  evidence  slioweti  that  at  one  of  the 
company's  stations  the  conductor  of  one  of 
its  freight  trains  directed  the  rear  brake- 
man  to  set  out  four  front  cars  on  the  switch  ; 
that  the  latter  before  doing  so  set  no  brakes 
on  the  rear  cars  as  it  was  his  duty  to  do,  so 
that  when  the  front  cars  and  locomotive 
were  uncoupled  the  rear  cars  ran  backward 
down  a  long  grade,  and  struck  a  freight 
train  coming  from  the  opposite  direction, 
killing  plaintiff's  husband,  who  was  fireman 
on  the  latter  train.  Held,  that  the  conduc- 
tor of  the  first  train  was  not  guilty  of  negli- 
gence in  failing  to  see  that  the  brakes  were 
set  on  the  rear  cars.  Kelyea  v.  Kansas  City, 
Et.  S.  &^  G.  R.  Co.,  53  Am.  &>  Eng.  R.  Cas. 
578,  112  Jl/o.  86,20  >'.  IF.  Rep.  480.— QUOT- 
ixo  Schaub  7>.  Hannibal  &  St.  J.  R.  Co.,  106 
Mo.  74. 

Nor  was  the  company  guilty  of  negligence 
in  not  having  more  than  two  brakemen  on 
the  forward  train,  since  it  was  a  through 
freight  train,  although  use  could  have  been 
made  of  another  brakeman  at  the  station  in 
question.  Relyea  v.  A'ansas  City,  Et.  S.  <&* 
G.  R.  Co.,  53  Am.  &>  Eng.  R.  Cas.  578,  112 
Mo.  86,  20  5.   jr.  Rep.  4S0. 

Nor  was  the  company  guilty  of  negligence 
in  running  the  rear  train  ahead  of  time 
without  notice  to  the  conductor  of  the  for- 
ward train,  when  it  did  not  appear  that  it 
was  to  run  on  the  time  of  the  forward  train, 
and  it  was  usual  to  run  such  train  ahead  of 
time.  Relyea  v.  Kansas  City,  Ft.  S.  &^  G, 
R.  C(7.,  53  Am.  &•  Eng.  R.  Cas.  578,  112  Mo. 
86.  20  5.  VV.  Rep.  480. 
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The  cause  of  the  accident  was  the  negli- 
»  gcncc  of  the  brakeman  of  the  forwarfl  train 
in  failing;  to  secure  tiie  rear  cars  at  tiic  sta- 
tion, and  not  theriinnin(^of  tiie  train  ahead 
of  time.  Rclyea  v.  Kansas  City,  l''t.  -S'.  &*  ij. 
K.  Co.,  53  Am.  &*  Kni[.  A'.  Cas.  57S,  112  .)/o. 
86,  20  .V.  ;/'.  kr/>.  4X0. 

I'laintilT,  under  direction  of  defendant's 
roadmaster,  was  one  of  a  gang  engaged  in 
track  work,  distributing  railroad  ties,  etc., 
and,  while  attempting  to  board  a  construc- 
tion train  in  response  to  an  order  of  tlie 
roadniiister,  was  hit  by  a  heavy  tie  thrown 
from  tiiccarby  tiie  men  upon  it.  /M<f,  that 
tiiere  was  evidence  of  negligent  direciion 
of  the  work,  and  that  the  question  of 
I)laintifT's  negligence  was  one  for  the  jury. 
Foster  V.  Missouri  Pac.  K.  Co.,  115  Afo.  165, 
21   .S'.   I]'.  Rep.  916. 

15(J.  l»«*grcM'  of  cure  required. — 
Where  men  are  ri;;iufully  at  work  on  a 
trestle  over  wliicii  a  railroad  is  operated, 
with  the  knowledge  of  the  ollicers  aiul  per- 
sons operating  the  road,  who  know  that  the 
men  are  thereby  placed  in  great  danger,  it 
is  the  duty  of  the  company  to  operate  and 
run  its  trains  with  care  proportionate  to  the 
danger;  and  if  it  does  not  do  so  it  is  guilty 
of  culpable  negligence.  Inter-State  Con.  A\ 
T.  R.  Co.  V.  Fox,  39  Am.  <&-  Eug.,  R.  Cas. 
318,  41  A'an.  715,  21  /','(■.  Re/>.  797. 

Plaiiitifi,  a  section  hand,  was  riding  on  a 
train  going  to  dinner,  under  the  directions 
of  a  foreman,  and  from  the  large  number  on 
the  train  he  was  compelled  to  eland  on  the 
lower  step  of  the  car,  and  was  struck  by  a 
switch  signal  of  which  he  was  ignorant,  and 
which  was  constructed  nearer  the  track  than 
usual.  Held:  (1)  that  he  was  not  a  tres- 
passer, and  the  company  owed  him  the  duty 
of  caring  for  his  safety  ;  (2)  that  under  the 
evidence  it  was  error  to  direct  a  verdict  for 
the  company.  Boss  v.  Northern  Pac.  R. 
Co.,  5  Dal:  308,  40  yV.  IV.  Rep.  590. 

PlaintifT's  intestate  was  killed  while  clean- 
ing cars  in  a  yard.  In  the  performance  of 
her  duty  it  was  necessary  to  cross  the  track, 
and  an  agent  of  the  company  had  directed 
her  to  do  so  whenever  it  was  necessary. 
Held,  that  she  was  more  than  a  mere 
licensee  upon  the  track,  and  the  company 
owed  her  the  duty,  in  running  its  trains,  to 
observe  reasonable  care  so  as  to  avoid  in- 
juring her.  Young  v.  New  York  C.  &*  H. 
R.  R.  Co.,  13  Da/f  (N.  Y.)  294  ;  affirmed  (.?) 
103  A^.  Y.  678,  viem.,  7  N.  Y.  S.  R.  861. 
/new. 


157.  iCcliaiico  ii|ioii  the  |ierforiii- 
ttiiee  ol'  iluty,  observance  ol"  rules, 

etc.*— The  general  rule  is  that,  as  to  per- 
sons lawfully  upon  the  track  engaged  in 
labor,  the  railroad  company  owes  a  duty  of 
active  vigilance,  and  such  persons  have  a 
right  to  become  engrossed  in  their  labor  to 
such  an  extent  that  tliey  mjiy  be  oblivious 
to  the  approach  of  trains — relying,  as  tiicy 
may,  upon  the  duty  imposed  by  law  with 
reference  to  them.  Cess/ey  v.  Missouri 
Pac.  R.  Co.,  32  Mo.  App.  413.  S/toner  v. 
Pennsylvania  Co.,  130  Jnd.  170,  28  A'.  K. 
Rep.  616,  29  N.  E.  Rep.  775.  North  Chi- 
cago Rolling  Mill  Co.  v.  Johnson,  114  ///. 
57. — DlSTiNcuisniNG  Pennsylvania  Co.  t. 
Stoelke,  104  111.  201  ;  Pennsylvania  Co.  v. 
Hankey,  93  111.  580. 

Where  a  servant  is  injured  at  a  crossing 
by  a  moving  train,  which  crossing  he  had 
known  for  sever.d  years,  the  courts  will  pre- 
sume, in  the  absence  of  a  showing  to  the 
contrary,  that  during  these  years  the  em- 
ployes of  the  company  working  at  that 
point  had  been  observant  of  the  duty  of 
reciprocal  care  for  the  safety  of  each  other 
which  the  law  imposes  upon  thim,  and 
obedient  to  the  law  relative  to  tlie  running 
of  trains  over  crossings;  and  tlie  injured 
servant  with  knowledge  of  such  facts  would 
be  justified  in  acting  on  the  assumption 
that  such  careful  observance  of  duty  would 
continue.  Shoner  v.  Pennsylvania  Co.,  130 
Ind.   170,  28  N.  E.  Rep.  616,  29  A^.   E.  Rep. 

77S- 

In  an  action  by  an  engineer  to  recover  for 
injuries  caused  by  colliding  with  another 
train,  it  appeared  that  he  was  instructed  by 
the  train  dispatcher  to  run  ahead  of  time 
to  a  certain  station,  where  he  would  pass 
another  train, and  after  passing  such  station 
he  collided  with  a  different  train,  which  had 
been  instructed  as  to  the  running  of  plain- 
tiff's train.  Held,  that  as  plaintiff  had  no 
notice  of  the  running  of  the  train  with  which 
he  collided,  he  had  a  right  to  assume  that 
he  would  have  a  clear  track  after  passing 
the  one  train  mentioned  in  his  instructions. 
McChcsney  v.  Panama  R.  Co.,  74  Hun  1 50, 
26  N.  Y.  Supp.  245,  56  N.  Y.  S.  R.  41 5. 

Where  a  railroad  employe,  engaged  in  re- 
moving ashes,  etc.,  from  a  side  track  in 
depot  grounds,  was  injured  by  a  train  set 


*  Coupling  cars, 
rule  that  car  shall 
Am.  &  Eng.  R.  Ca: 


Reliance    by   employfe  on 
I'jt  be  moved,  see  note,  28 
547- 
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oil  upon  said  track — held,  that  he  had  a 
ii"lu  to  act  upon  the  behef  that  such  train 
would  be  operated  and  run  tlirougii  the 
grounds  as  other  trains  had  been  uniformly 
operated  and  run  there ;  and  where  tlicre 
was  proof  that  tiicbell  was  usually  rung  be- 
fore starting;  a  train  at  that  place,  and  no 
proof  that  trains  were  run  there  habitually 
at  an  unlawful  si)eed,  and  there  was  evi- 
dence tending  to  show  that  the  train  in 
question  was  run  at  an  unlawful  speed,  and 
without  ringing  the  bell  at  starting  or  giving 
the  plaintiff  other  warning,  the  question  (jf 
defendant's  negligence  was  for  the  jury. 
^chultz  V.  Chicago  St*  ^\  W.  R.  Co.,  44  IVts. 
638,  18  Am.  Ry.  Rep.  146. 

1"»8.  Duty  to  keep  lookout.— 
Where  a  llaginan  was  charged  with  the 
duty  of  j;iving  signals  to  north-bound  trains 
for  the  protection  of  workmen  who  were 
enijaged  in  laying  rails  north  of  where  he 
was  stationed,  but  had  no  authority  to  sig- 
nal south-bound  trains,  there  was  no  duty 
restintf  upon  those  in  charge  of  a  south- 
hound  train  to  keep  a  lookout  at  this  place 
other  than  the  general  duty  resting  at  all 
times  u[)on  those  operating  a  train  to  keep 
a  lookout  to  avoid  injuries  and  accidents. 
Xave  v.  Alalhi'iia  G.  S.  R.  Co.,  54  Am.  &^ 
/•-V-  />'•  ^'"'  >5'.96  ^Ud.  264,  II  So.  Rep. 
391— Quoting  Georgia  Pac.  R.  Co,  v.  Lee, 
92  .Ala.  271;  Savannah  &  W.  R.  Co.  v. 
.Meadors,  95  Ala;  137. 

The  fact  that  the  deceased,  when  he  en- 
ga.ijed  in  the  company's  service,  assumed 
the  risk  of  injuries  from  the  negligence  of 
his  co-employes,  did  not  relieve  the  engineer 
of  the  duty  of  looking  out  for  and  avoid- 
ing injury  to  deceased.  Schlereth  v.  Mis- 
souri Pac.  R.  Co.,  lis  Mo.  87,  21  i".  IV.  Rep. 
mo. 

It  is  negligence  in  an  engineer  to  place 
liimself  in  such  a  position  on  a  slowly  back- 
ing train  that  he  cannot  see  a  signal  of 
danger  given  by  the  switch  foreman  on  see- 
ing a  switchman  fall  under  the  cars,  making 
it  necessary  to  first  signal  the  fireman,  and 
he  in  turn  to  signal  the  engineer  before  the 
train  could  be  stopped.  Louisville  <S-  N.  R. 
Co.  v.  Hursf,  (Ky.)  20  S.  W.  Rep.  817.— 
Keviewing  Louisville  &  N.  R.  Co.  v. 
Moore,  83  Ky.  679. 

Where  it  is  alleged  in  a  petition  for  per- 
sonal injuries  by  a  fireman  on  a  motof  or 
"  dummy  "  of  a  rapid  transit  company 
drawinnr  two  cars,  that  the  engineer  having 
charge  of    the  motor  or  "  dummy  "  negli- 


gently iailed  to  discharge  his  duty  in  not 
keeping  a  proper  lookout  for  obstructions 
upon  or  near  the  track,  it  must  be  shown, 
in  order  to  make  out  a  case  of  prima  facie 
actionable  negligence,  that  the  obstruction 
was  upon  or  near  the  track  for  a  sufficient 
length  of  time,  so  that  the  engineer,  in  tlie 
exercise  of  reasonable  care,  could  or  should 
have  known  of  it,  so  as  to  liave  stopped  the 
motor  before  reaching  the  obstruction.  The 
presumption  of  negligence  cannot  be  made 
against  the  master  or  a  co-employe,  with- 
out proof  tending  to  supjjort  it.  Proof  of 
the  obstruction  just  at  the  time  of  the  colli- 
sion with  the  motor  or  train,  and  the  colli 
sion  itself,  are  not  sufficient  to  make  a  cause 
of  actionable  negligence  against  the  rapid 
transit  company  in  favor  of  the  fireman  on 
the  motor  or  "dummy  "  with  the  engineer. 
Telle  V.  Leaveinooyth  R.  T.  R.  Co.,  ^o  A'a/i. 
455,  31  Pac.  Rep.  1076. 

A  train  broke  in  two  at  night  and  a 
brakeman  was  sent  forward  to  signal  the  en- 
gineer, who  was  running  back  in  search  of 
the  missing  cars,  but  the  brakeman  went  to 
sleep  and  was  injured.  Held,  that  it  was 
not  the  duty  of  the  engineer  to  keep  a  sharp 
lookout  for  the  brakeman  under  such  cir- 
cumstances; and  the  company  would  only 
be  liable  for  injuries  which  might  have  been 
avoideri  by  the  exercise  of  proper  care  after 
the  brakeman  was  discovered.  Xe^cport 
Xe-os  &*  M.  V.  Co.  V.  Horue,  52  Fed.  Rep. 
362,  6  U.  S.  App.  172,  3  C.  C.  A.  121.— Fol- 
lowing O'Keefe  v.  Chicago,  R.  \.  &  P.  R. 
Co.,  32  Iowa  467 ;  Yarnall  v.  St.  Louis,  K.  C. 
&  N.  R.  Co.,  75  Mo.  575;  Denman  v.  St.  Paul 
&  D.  R.  Co.,  26  Minn.  357,  4  N.  W.  Rep. 
605;  Button  V.  Hudson  River  R.  Co.,  18  N.  Y. 
248.  Reviewing  Inland  &  S.  Coasting  Co. 
w.  Tolson,  139  U.  S.  551,  II   Sup.  Ct.  Rep. 

653. 
150.  Duty  to  give  warnings  and 

signals.*— Where  a  brakeman,  about  to 
make  a  coupling,  is  authorized  by  the  cus- 
tom in  such  cases  to  believe  that  the  train 
would  not  be  backed  until  he  was  ready  and 
should  so  signal,  it  is  negligence  in  those  in 
charge  of  the  train  to  back  it  without  sucli 
signal.  Romick  v.  Chicago,  R.  I.  &^  P.  R. 
Co.,  15  Am.  &^  Eng.  R.  Cas.  288,  62  l9wa 
167,  17  A^.  W.  Rep\s^. 
Where  a  mechanic  from  one  of  defendant's 


*  Company  not  liable  for  failing  to  place  sisr- 
nals  to  warn  trainmen  of  snowbanks,  see  28 
Am.  &  Eng.  R.  Cas.  554,  ixbstr. 
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shops,  acting  untlcr  the  orders  of  his 
superiors,  was  working,  as  commanded, 
upon  a  ladder  leaning  against  defendants 
train,  it  was  negligence  for  the  trainmen  to 
move  the  train  witliout  signals  or  notice  to 
him  ;  or  if  liis  position  was  not  snch  as  to 
be  readily  observed  by  the  trainmen,  it  was 
negligence  for  the  foreman,  under  whom  he 
was  acting,  not  to  give  notice  to  the  train- 
men of  his  dangerous  position.  Piene  v. 
Central  loiua  R.  Co.,  Jt,  Iowa  140,  34  ..A'.  U\ 
Rep.  783. 

Where  a  person  enters  a  pay  car,  on  the 
stopping  of  a  train  to  which  it  is  attached, 
for  the  purpose  of  receiving  money  due 
him,  the  railroad  company  is  bound  to  af- 
ford reasonable  time  for  the  transaction  of 
bis  business  before  starting  the  train,  and 
also  to  give  proper  warning  of  the  purpose 
to  put  the  train  in  motion,  to  enable  him, 
by  the  use  of  reasonable  care,  to  leave  the 
car  without  risk  of  injury  to  himself  in  the 
act  of  getting  ofT.  New  York,  P.  &^  X.  R. 
Co.  V.  Coulbourn,  69  Md.  360,  16  ////.  Rep. 
208,  I  L.  R.  A.  541. 

The  failure  to  give  signals  may  be  con- 
sidered in  determining  the  question  of  due 
care  on  the  pirt  of  a  railway  comi)any,  in  be- 
half of  a  plaintiff  injured  in  a  collision  with 
an  approaching  train  while  lawfully  upon  a 
hand-car  belonging  to  the  defendant.  Gar- 
teiser  v.  Galveston,  H.  dr*  S.  A.  R.  Co.,  2 
7\:v.  Civ.  App.  230,  21  S.  IV.  Rep.  631. 
Illinois  C.  R.  Co.  v.  Shtilt::,  64  ///.  172. 

A  railroad  company  is  not  guilty  of  negli- 
gence in  moving  cars  in  its  yard  by  a 
switch  engine,  slowly  and  without  signals, 
or  without  sending  a  man  ahead  to  give 
notice  to  its  employes,  ^'erl-fets  v.  Hum- 
P  nreys,  53  Am.  &•  Eng.  R.  Cas.  459,  145  U. 
S.  418,  12  Sup.  Ct.  Rep.  835. 

Plaintiff's  intestate  was  engaged  in  un- 
loading a  gravel  train,  and  the  engineer,  in 
obedience  to  a  signal,  suddenly  backed  the 
train  without  notice  or  warning,  and  the  in- 
testate was  thrown  down  and  killed.  'Held, 
sufficient  evidence  of  negligence  to  find  the 
company  guilty.  Caviphell  v.  New  York 
C.  6-  H.  R.  R.  Co.,  35  Hun  (A'.  Y.)  506. 
Dixon  V.  Cl.icago  <S^  A.  R.  Co.,  53  Am.  &> 
Ern^.  R.  Cas.  589,  109  Mo.  413,  19  5.  VV. 
Rep.  412. 

Plaintiff  and  others  were  engaged  in  grad- 
ing a  now  track  alongside  of  a  main  track, 
and  their  duties  required  them  to  be  on 
or  very  near  the  main  track.  Held,  that  the 
company  owed    the  workmen  the  duty  of 


active  vigilance  in  giving  them  warning  of 
approaching  trains,  whether  they  were  the 
employes  of  the  company  or  of  a  contrac- 
tor. Erickson  v.  St.  Paul  &>  D.  R.  Co.,  41 
Minn.  500,  43  N.  IV.  Rep.  332,  5  L.  R.  A. 
786. 

Where  a  crew  of  men  were  working  on  a 
construction  train  hauling  earth,  and  it  was 
the  custom  for  them,  when  the  train  was 
loaded,  t(j  get  upon  it  and  ride  to  where 
the  earth  was  to  be  deposited,  and  it  was 
also  the  custom  before  starting  the  train  lor 
the  engineer  to  ring  the  bell  as  a  signal  that 
the  train  was  about  to  start,  the  jury  may 
find  it  negligence  in  respect  to  one  of  the 
men  getting  upon  the  tiain  to  start  it  with- 
out ringing  the  bell.  Moran  v.  Eastern  A\ 
Co.,  48  Minn.  46,  50  A'.  II'.  Rep.  930. 

A  trac'c  repairer,  while  at  work  at  a  place 
where  there  were  many  tracks,  was  injincd 
by  a  backing  train,  which  approached  with- 
out signals  and  without  any  one  on  the  end 
of  it  to  keep  a  lookout,  as  was  required  by 
a  city  ordinance.  Held,  that  the  injured 
party  might  recover.  Kelly  v.  Union  R.  &~> 
T.  Co.,  35  Am.  &>  Eng.  R.  Cas.  396,  95  Mo. 
279,  14  West.  Rep.  721,  8  S.   W.  Rep.  420, 

Plaintiff's  intestate  was  a  track  hand  and 
was  killed  by  a  passing  train.  It  appeared 
that  he  had  a  right  to  be  on  the  track  at 
the  lime ;  that  his  life  could  have  been 
saved  by  the  use  of  ordinary  care  by  those 
operating  the  train,  and  they  failed  to  exer- 
cise such  care.  Those  in  charge  of  the 
train  saw  him  on  the  track  and  saw  that  his 
attention  was  directed  to  other  matters  at 
the  side  of  t':e  track,  but  they  failed  to 
give  any  signal.  Held,  that  it  was  not  L'lror 
to  refuse  to  instruct  the  jury  that  the  com- 
pany was  not  liable.  Sullivan  v.  Missouri 
Pac.  R.  Co.,  97  Mo.  113,  ID  S.  IV.  Rep.  852. 
—  Followed  in  Pope?'.  Kansas  City  Cable 
R.  Co.,  43  Am.  &  Eng.  R.  Cas.  290,  99  M". 
400,  12  S.  W.  Rep.  891. 

160.   iiiHler   statutory  provi- 

Hioiis.  —  The  provision  of  the  Alabama 
Code  requiring  the  bell  to  be  rung  and  the 
whistle  to  be  blown  when  apfiroaching  a 
crossing  is  intended  to  protect  persons 
using  the  crossing,  and  imposes  no  duty 
upon  the  railroad  company  to  give  such 
signals  for  the  purpose  of  warning  brake- 
men  on  the  top  of  the  train  when  approach- 
ing an  overhead  bridge.  Louisville  Gf  N. 
R.  Co.  v.  Hall,  39  Am.  <S-  Eng.  R.  Cas.  298, 
87  Ala.  708,  4  L.  R.  A.  710,  6  So.  Rep.  277. 
The  provision  of  Tenn.  Code,  §  n66,  to 
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the  eflect  that  every  railroad  shall  keep  the 
engineer,  fireman,  or  some  other  person 
upon  the  locomotive  al.  ^_,s  on  the  lookout 
ahead,  and  that  when  any  person  or  animal 
is  seen  on  the  track  the  whistle  shall  be 
suuiided,  the  brakes  applied,  and  every  possi- 
ble means  employed  to  stop  the  train,  does 
not  apply  as  between  a  company  and  its 
employes  about  yards  and  depots.  In  such 
case  the  liability  of  the  company  for  inju- 
ries resulting  from  the  misconduct  or  negli- 
j;ci.ce  of  its  agents  must  be  determined,  not 
by  the  statute,  but  by  common  law  princi- 
ples. Louisville  &^  N.  R.  Co.  v.  Robertson,  g 
Hcis/c.  {Teiiit.)  276,  20  ^lin.  Ry.  Rep.  9. — 
QL'orEU  IX  East  Tenn.,  V.  &  G.  R.  Co.  v. 
lUisii,  15  Lea  (Tenn.)  145. 

KJl.  Sy. stem  of  Siena's.— A  railroad 
tjaipany  is  not  required  to  change  its  or- 
ders or  si^^nals  fjr  the  movement  of  its 
trains  because  some  other  railroad  company 
liu.  adopted  a  dilTerent  system  of  orders  or 
sijjiials;  and  a  railroad  company  may  even 
have  in  use  a  system  of  orders  or  signals 
sliown  to  be  less  safe  than  that  adopted  by 
another  railroad  company  without  being 
liable  to  its  employes  for  the  consequences 
of  the  use  of  such  orders  or  signals,  if  the 
orders  and  signals  in  use  are  reasonably  well 
calculated  to  secure  the  safely  of  the  em- 
ployes of  the  company  if  obeyed  by  them. 
Hannibal  &>  St.  J.  R.  Co.  v.  Kanaley,  39 
Kan.  1,17  Pac.  Rep.  324. 

102.  Illustrations.—  Plaintiff's  intes- 
tate, a  trackman,  was  killed  while  operating 
a  hand-car.  The  section  boss  had  sent  a 
signal  flag  by  one  of  the  trainmen  f)  meet 
an  approaching  train.  The  train  hands, 
having  failed  to  keep  a  lookort,  rsn  into 
the  hand-car  before  the  trackmen  could  get 
out  of  the  way,  and  intestate  was  killed. 
Held,  that  the  death  of  the  intestate  was 
caused  by  the  negligence  of  those  in  charge 
of  tlie  train.  Heioard  v.  Delai^'are  &^  H. 
Canal  Co.,  41  Avi.  £-»  En}::.  A'-  (-'f*"-  473.  40 
I'cd.  Rep.  195.— -Following  Illinois  C.  R. 
Co.  w.  Barron,  5  Wail.  (U.  S.)  90. 

Wiiere  an  employe  upon  a  construction 
train  consisting  of  an  engine,  two  cabooses, 
and  four  or  five  flat  cars,  with  the  engine 
coupled  onto  the  caboose,  with  the  flat  cars 
in  the  rear,  all  slowly  backing  at  the  rate  of 
about  four  miles  an  hour,  is  directed  by  the 
conductor  in  charge  of  the  train  to  pick  up 
a  crowbar  lying  crosswise  near  the  rear  end 
of  the  rear  flat  car,  and  while  in  tne  act  of 
stooping  to  pick  up  the  bar,  falls  oflf  and  is 


killed  by  being  run  over  by  the  cars,  and  the 
fall  is  caused  by  a  sudden  concussion  or 
jerk  of  the  cars  from  reversing  the  engine 
by  the  engineer,  to  stop  the  train  on  ac- 
count of  cattle  near  to  the  track  at  the  rear 
of  the  train,  and  neither  the  statute,  the 
rules  of  the  company,  nor  the  custom  on 
the  trains  requires  any  preliminary  signal 
or  warning  to  the  laborers  upon  the  train  to 
enable  them  to  hold  fast  or  otherwise  se- 
cure themselves  to  the  cars,  before  revers- 
ing the  engine  or  stopping  the  cars  under 
such  circumstances — held:  (i)  that  upon 
these  facts  the  engineer  was  not  guilty  of 
culpable  negligence  in  failing  to  ring  the 
bell  or  sound  the  whistle,  or  giving  other 
signal  before  reversing  the  engine ;  and  (2) 
that  the  accident,  if  not  directly  contributed 
to  by  the  want  of  care  of  the  employe  fall- 
ing from  the  car,  may  be  denominated  en- 
tirely a  fortuitous  one,  for  which  the  rail- 
road company  is  not  liable.  Missouri  Pac. 
R.  Co.  V.  Haley,  5  Am.  &-  £ni;.  R.  Cas.  594, 
25  Kan.  35.-— Explaining  Bergf.  Chicago, 
M.  &  St.  P.  R.  Co.,  50  Wis.  419,  7  N.  W. 
Rep.  347. 

Where  a  repair  hand  or  workman  was 
killed  by  an  approaching  train,  the  company 
introduced  evidence  to  the  effect  that  when 
the  danger  signals  were  given  he  was  sev- 
eral feet  from  the  track,  but  turned  and  ran 
""•-  it  in  front  of  the  train  ;  but  the  plaintiff 
claimed  that  this  was  done  to  remove  a 
plank  which  he  had  placed  on  the  track 
over  which  he  wheeled  dirt.  It  appeared 
that  the  whistle  or  danger  signal  was  not 
given  until  the  train  v;as  very  near  the  de- 
ceased. Held,  that  the  company  was  negli- 
gent in  not  giving  the  signal  in  time  to 
enable  the  workman  to  remove  the  plank 
in  safety.  Barber  v.  Cincinnati,  N.  O.  &• 
T.  P.  R.  Co.,  (Ay.)  21  S.  JF.  Rep.  340. 

It  appeared  that  it  was  customary  to  give 
persons  employed  about  a  yard  a  warning  by 
shouting  "the  cars  are  coming,"  which  was 
shown  to  be  understood,  and  more  effectual 
than  the  statutory  whistle  or  ringing  of  the 
bell.  Held,  that  the  company  was  not 
guilty  of  negligence  as  toward  an  injured 
employe  who  was  thus  warned,  because  it 
failed  to  blow  a  whistle  or  ring  a  bell. 
Speed  v.  Ailantie  &>  P.  R.  Co.,  2  Am,  &• 
E)!^-.  R.  Cas.  77,  71  Mo.  303. 

A  brakeman  was  ordered  by  the  conduc- 
tor to  make  a  coupling  to  a  car  over  the 
end  whereof  lumber  projected.  In  obeying 
the  order  the  brakeman,  who  knew  the  dan- 
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ger,  was  caught  between  the  lumber  and 
the  next  car,  seeing  which,  the  conductor 
signaled  the  engineer  to  '"jar  ahead  quickly," 
which  was  done,  causing  tiie  brakeman  to 
fall  ;  and  the  coupling  having  been  made, 
the  wheels  passed  over  and  killed  him. 
//i7(/,  upon  demurrer  to  the  plaintifl's  evi- 
dence, that  plaintiff  was  entitled  to  recover, 
the  death  being  caused  by  the  negligence  of 
defendant's  conductor  in  giving  the  signal 
witliout  looking  to  see  if  the  coupling  had 
been  made.  Aycrs  v.  Kiclitiiond  iS-  D.  R. 
Co.,  33  Ant.  &»  Eiig.  R.  Cas.  269,  84  I'a.  679, 

5  S.  E.  Ri-/>.  5S2. 

lOJJ.  Duty  to  stop  train.— Where  an 
engineer  signals  the  approach  of  his  train, 
but  afterward  sees  il'.fit  men  working  on  the 
track  have  not  lieard  the  signal,  and  are 
making  no  effort  to  leave  the  track,  it  is  his 
duty  to  stop  the  train  if  he  can  do  so  in 
time  to  avoid  a  collision.  E> ic/.son  v.  St. 
Paul  &>  D.  R.  Co.,  41  Miitii.  500,  5  L.  R.  A. 

786,  43  A'-  iV-  i^fp-  33-- 

An  engineer  is  not  required  to  heed  the 
signal  to  stop  his  train,  given  by  a  stranger, 
when  no  danger  is  in  sight  or  is  reasonably 
to  be  apprehended.  Blair  v.  Grand  Rapids 
6-  /.  A'.  Co.,  24  Am.  (S»  Etig.  R.  Cas.  430,  60 
Mic/i.  124,  26  N.  IV.  Rep.  S55. 

Where  a  workman  engnged  in  track  re- 
pairing is  standing  away  from  the  track  and 
out  of  danger  from  any  approacliiiig  train, 
no  negligence  can  be  imputed  to  the  engi- 
neer in  not  stopping  the  train  to  avoid 
striking  him.  Ring  v.  Missouri Rac.  R.  Co., 
112  A/o.  220,20  5.  ir.  A'^yi.  436.— Distin- 
guishing Stephens  v.  Hannibal  &  St.  J.  R. 
Co.,  96  Mo.  207;  Moore  t'.  Wabash,  St.   L. 

6  P.  R.  Co.,  85  Mo.  588 ;  Dayharsh  v.  Han- 
nibal &  St.  J.  R.  Co.,  103  Mo.  575. 

Instructions  to  the  effect  that  it  is  the 
duty  of  the  engineer  and  other  operatives 
on  a  train  to  use  all  means  in  their  power 
to  stop  the  train  and  prevent  an  accident 
"whenever"  or  "as  soon  as"  the  plaintiff 
appeared  on  the  track,  without  reference  to 
the  distance  in  advance  or  the  danger  of 
collision,  are  erroneous  when  applied  to  a 
person  in  the  employ  of  the  company,  who, 
in  due  course  of  his  business,  was  traveling 
at  the  time  of  the  accident  along  the  track 
upon  a  velocipede  in  front  of  and  in  the 
same  direction  as  the  train,  and  whose  duty 
it  was  to  surrender  the  track  to  approach- 
ing trains.  Raihvay  Co.  v.  Hicks,  8g  Ttnn. 
301,  17  5'.  ff '.  Rep.  1036. 

The  court  should    have    instructed   the 


jury  "  that  when  plaintiff  appeared  on  the 
track,  if  he  was  then  in  such  proximity  to 
the  train  that  danger  to  his  person  \v;,s 
probable,  or  if  afterward  the  train  came  so 
near  to  him  as  to  render  it  likely,  under  all 
the  circumstances,  that  he  might  be  injured 
if  the  train  were  not  stopped,  then  it  \v;;s 
the  duty  of  the  engineer  and  other  operati\  cs 
to  use  all  the  means  in  their  pow-er  to  sto|i 
the  train  and  prevent  a  collision."  Rai/uity 
Co.  V.  Hicks,  89  Tenn.  301,  17  S.  II'.  R,p. 
1036 

A  section  hand  was  injured  while  riding 
on  a  hand-car  by  colliding  with  a  tiaiii. 
He/d,  that  the  company  was  not  cb.Tgeable 
with  negligence  where  it  appeared  that  those 
in  charge  of  the  train  made  every  reason- 
able effort  to  stop  it  after  they  knew  tiiat 
they  were  approaching  the  hand-car.  Clii- 
cago,  B.  &*  Q.  R.  Co.  v.  Retcrson,  32  ///.  ////. 

139- 

In  descending  a  grade  a  heavily  loaded 
freight  train  was  in  some  way  broken  into 
two  sections.  The  engineer,  becoming  ap- 
prised of  the  fact,  put  on  additional  steam 
and  ran  ahead  with  the  front  section  to 
avoid  a  collision.  He  repeatedly  gave  the 
signal  for  a  stop  of  the  rear  section,  and 
when  he  finally  checked  the  front  section, 
supposing  that  those  in  charge  of  the  rear 
section  had  stopped  it,  a  collision  occurred, 
resulting  in  the  injury  of  the  brakeman  on 
the  front  section.  The  brakeman  on  the 
rear  section  was  in  the  caboose  with  ilie 
conductor,  and  neither  paid  any  atten-ion 
to  the  relocated  alarms.  Held,  that  both  llie 
brakeman  and  the  conductor  were  guilty  of 
wilful  negligence.  A'e-.i.'Port  Aaus  &>  M.V. 
Co.  v.  Dcnlzcl,  91  Ky.  42,  14  .S".  ff '.  Rep.  958. 

1G4.  Live  eiiyiucs— Wild  or  oxlra 
trains.* — A  brakeman  was  killed  by  two 
runaway  engines  colliding  with  his  train. 
The  evidence  showed  that  three  engines 
were  run  into  a  yard  and  left  in  charge  of  a 
single  person,  wlio  examined  the  two  ri:n- 
away  engines,  and  then  passed  on  some 
seventy- five  yards  to  look  after  the  third 
one;  that  the  night  was  dark,  and  he  could 
not  discern  objects  more  than  thirty  feet 
distant,  and  while  thus  engaged  the  two  en- 
gines cither  started  themselves  or  were  put 
in  motion.  There  was  some  evidence  that 
the  employ^  had  been  directed  to  group  the 
engines.     Held,  that  the  company  was  neg- 


*  Injury  to  sertion  hands  by  extra  trains,  see 
note,  3S  Am.  &  Eng.  R.  Cas.  30. 
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ligent  in  not  taking  proper  precautions  to 
prevent  the  engines  being  put  in  motion. 
Southern  Pac.  Co.  v.  Laffcrty,  57  Fed.  Rep. 
536.— Following  Smitlj  v.  New  York,  S. 
&  W.  R.  Co.,  46  N.  J.  L.  7.  Quoting  North- 
ern Pac.  R.  Co.  V.  Herbert,  116U.  S.  652,6 
Sup.  Ct.  Rep.  590 ;  Jones  v.  East  Tenn.,  V. 
&  G.  R.  Cd.,  128  U.  S.  443,  9  Sup.  Ct.  Rep. 
118;  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
417,  12  Sup.  Ct.  Rep.  679.  Reviewing 
Flikex/.  Boston  &  A.  R.  Co.,  53  N.  Y.  549; 
Booth  V.  Boston   &   A.    R.  Co.,  73    N.  Y. 

38. 

The  plaintiff,  with  others,  was  employed 
as  a  laborer  in  "surfacing"  defendant's 
track.  While  being  taken  to  his  work  by  a 
gravel  train  furnished  for  that  purpose  by 
defendant,  the  plaintiff  was  injured  by  a 
collision  with  a  "wild  train"  in  charge  of 
defendant's  servants.  The  gravel  train  was 
on  its  regular  time,  and  the  "  wild  train " 
had  orders  to  flag  it.  The  rules  of  the  de- 
fendant company  required  the  person  flag- 
ging to  be  three  fourths  of  a  mile  ahead  of 
the  flagging  train;  but  the  "  wild  train" 
followed  within  four  hundred  feet  of  its 
flagman,  whose  signal,  by  reason  of  a  curve 
in  the  road,  could  not  be  seen  by  the  gravel 
train  till  upon  it.  The  engine  of  the  wild 
train  was  so  disabled  that  it  could  not  be 
quickly  staiced  or  stopped.  These  facts 
being  undisputed,  an  instruction  to  the  jury 
that  it  was  gross  negligence  for  the  wild 
train  to  be  wliere  it  was  when  the  collision 
occurred,  was  not  error,  as  the  fc;cts,  undis- 
puted, are  such  as  to  enable  the  court  to 
say,  as  a  matter  of  law,  that  they  constitute 
negligence.  (AUyn,  J.,  dissenting.)  North- 
ern Pac.  R.  Co.  V.  O'Brien,  i  Wash.  599,  21 
Pac.  Rep.  32. 

105.  ICunniiig  out  of  schedule 
time. — A  company  or  individual  operating 
a  railroad  has  the  right,  as  regards  em- 
ployes, to  vary  from  the  regular  time-table 
in  tho  runningof  trains;  all  that  is  required 
are  due  care  and  diligence  in  giving  notice  of 
the  change,  and  in  running  the  train  upon 
the  changed  time.  Slater  v.  Jewett,  5  Am. 
<S^  Eni^.  R.  Cas.  515,  85  N.  V.  61,39  Am. 
Rep.  627. 

The  plaintiff  was  a  track  repairer  on  a 
railroad,  and  while  thus  employed  he  was 
run  over  and  had  his  leg  broken  by  a  train 
that  started  out  of  schedule  time  for  the 
-unning  of  trains  on  that  road.  Held,  that 
tlie  company  is  liable  for  the  wrong  and 
injuries  received  by  the  plaintiff.     Haynes 


V.  East  Tenn.  &*  C,  R.  Co.,  3  Coldw.  ( Tenn.) 
222. 

A  freight  train,  drawn  by  a  defective  en- 
gine, burdened  beyond  its  capacity,  fell  be- 
hind its  time  nearly  four  hours  on  its  way 
from  Lexington  to  Louisviile,  and  when 
endeavoring  to  ascend  a  grade  near  La- 
grange at  night,  with  no  signi:!?.  nor  lights 
behind,  was  run  upon  by  an  extra  train, 
which  had  been  ordered  from  Midway  to 
Lagrange  by  the  train  dispatcher  of  the 
company,  whose  duty  it  was  to  regulate  the 
running  of  delayed  and  extra  trains,  no  no- 
tice having  been  given  to  tlie  extra  train  at 
any  of  the  stations  of  the  delay  of  the  other. 
In  the  collision  the  engineer  of  the  extra 
train  was  killed,  without  the  fault  of  him- 
self or  any  one  on  his  train.  Held,  that  the 
train  dispatcher  and  the  conductor  of  the 
freight  train  were  guilty  of  gross  negligence, 
and  the  company  is  liable  to  the  personal 
representative  of  the  deceased  engineer  in 
damages  for  the  loss  of  his  life.  Louisville, 
C.  Gr'  L.  R.  Co.  V.  Caven,  9  Bush  (Ky.)  559. 
—Quoted  in  Louisville  &  N.  R.  Co.  v. 
Brooks,  83  Ky.  129. 

A  train  dispatcher  sent  a  dispatch  with 
the  following  words  :  "  Can  have  until  ten, 
10,  o'clock  A.  M.  to  make  Beard's  for  num- 
ber 2  and  number  4."  The  conductor  re- 
ceiving it  gave  it  the  construction  as  if  it 
read,  "Can  have  until  ten  minutes  after  ten 
o'clock  A.  M.  to  make  Beard's,"  and  ran  his 
train  accordingly.  A  collision  ensued  from 
which  he  was  killed.  Held,  that  the  rail- 
road company  was  liable  for  the  death  of 
the  conductor  caused  by  the  collision.  Mc- 
Leod  V.  Gi lit  her,  S  Am.  <S-»  Bug.  R.  Cas.  162, 
80  Ay.  399. 

In  consequence  of  the  starting  of  several 
trains  upon  defendant's  road  too  closely  to- 
gether, a  collision  occurred  occasioning  the 
death  of  plaintiff's  intestate,  a  brakeman 
upon  one  of  the  trains.  Upon  the  trial  the 
time-table  was  not  produced,  and  no  evi- 
dence was  given  as  to  any  regulations  of 
the  company  in  regard  to  starting  the  trains, 
or  by  what  or  whose  authority  the  trains 
started;  nor  did  it  appear  that  any  agent  or 
officer  was  intrusted  with  any  general  au- 
thority or  discretion  upon  the  subject. 
Held :  (I)  that  plaintiff  had  failed  to  estab- 
lish negligence  on  the  part  of  defendant,  as 
it  might  have  prescribed  proper  and  safe 
rules  which  were  violated  by  a  fellow-ser- 
vant with  the  deceased,  and  in  the  absence 
of  proof  to  the  contrary  this  was  to  be  pre- 
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sumed,  and  that,  therefore,  a  refusal  to  non- 
suit was  error;  (2)  that  a  refusal  of  the 
court  to  char5,'e  that  plaintiff  could  not  re- 
cover if  the  deceased  knew  that  trains  were 
sent  out  with  17  or  more  cars  and  only  two 
brakcnien,  anrl  he  had  always  L;onc  on  such 
trains,  was  not  error,  ;is  it  did  not  appear 
that  deceased  had  any  knowledge  that  the 
train  which  preceded  his  owji  on  the  morn- 
ing in  (juesiion  had  ttnly  two  brakcnien,  or 
that  the  accident  happened  because  of  there 
beins,'  but  two.  /?(>s,'  v.  Boston  &>  ^l.  A'.  Co., 
58  A'.  ]'.  217,  9  .-/w.  a;;'.  A'f/>.  515.— DlS- 
TiNGrisiiiNi;  FlikcT'.  Boston  &  A.  R.  Co., 
53  N'-  V.  553. 

lOG.  Switcliiii}?  viws  at  sidins's. — 
A  company  will  be  held  guilty  of  causing 
the  death  of  an  employe  by  wilful  negli- 
gence, where  it  appears  that  the  deceased 
was  employed  in  taking  the  numbers  of 
cars  on  side  tracks  in  a  town,  and  while  in 
the  discharge  of  his  duties,  was  struck  by  a 
section  of  a  train  which  was  switching, 
without  any  one  thereon  in  a  position  to 
give  warning  of  its  approach.  Louisville  &^ 
N.  K.  Co.  V.  /V//,  (Aj.)  17  .S'.  ff.  Ki'p.  1S5. 
—  Following  Shelby  t'.  Cincinnati,  N.  O. 
&  T.  P.   R.  Co.,  85  Ky.  229,  3  S.  W.  Rep. 
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A  company  is  liable  for  injuries  to  a 
brakcman  ordered  by  the  conductor  to 
carry  goods  from  a  freight  car  across  a  sid- 
ing to  the  depot,  where  the  conductor  also 
directs  that  the  train  be  cut  in  two,  and  a 
portion  of  it  backcil  down  against  cars 
standing  on  such  siding  after  the  brakcman 
has  started  to  carry  the  goods  across  it, 
where  such  backing  is  unnecessary  and 
saves  no  time.  Kic/iiiioiiti  &^  D.  K.  Co.  v. 
IhiKi'ii,  89  l'<i.  749,  17  y.  E.  Ju-/>.  132. 

An  estalilishcd  custom  in  t  le  manage- 
ment of  a  depot  yard  that,  in  switching 
cars  therein,  it  is  not  the  company's  duty 
to  have  a  brakcman  or  other  person  upon 
each  group  of  cars  or  single  car  separately 
in  motion,  to  give  warning  of  its  appioach 
to  men  at  work  in  the  yard,  but  that  the 
men  in  such  cases  must  look  out  for  them- 
selves, would  not  relieve  the  brakcman  act- 
ually in  charge  of  a  moving  car,  who  should 
see  that  it  was  approaching  a  workman 
upon  the  track,  from  the  duty  of  stopping 
it,  or  warning  him  of  its  approach  ;  and  the 
company  is  liable  to  sujh  workman  for  an 
injury  thus  caused  under  Wis.  St.  1875,  ch. 
'73-  ^■''•'.X'"  V.  C//ic-ax'o.  M.  ^^  St.  P.  K.  Co., 
2  y/w.  (S-^  /•:»!,'■.  A'.  Cii.  70,  50  U'is.  419,  7  A'. 


jr.  Kep,  347.— Explained  in  Missouri 
Pac.  R.  Co.  V.  Haley,  5  Am.  &  Eng.  R.  Cas. 
594,  25  Kan.  35. 

107.  Sliiiiitiii{;  or  kicking^  cars.— 

A  company  is  not  guilty  of  negligence /c;- 
sc  in  shunting  by  kicking  cars  along  its 
tracks  in  its  yard,  for  the  purpose  of  mak- 
ing u|)  trains,  pursuant  to  a  custom  of  long 
standing,  of  which  its  employ6s  are  fidly 
cognizant.  Schaible  v.  Lake  Shore  <S>»  J\I.  S. 
A\  Co.,  97  J/ie/i.  318,  56  A'.  IV.  Kep.  565. 

The  use  of  "  kicking  switches,"  or  "rim- 
ning  switches,"  in  detaching  and  propelling 
cars,  cannot  be  said  to  constitute  negli- 
gence, as  "  they  seem  to  be  in  general  use 
by  well-regulated  railroads";  but  there 
may  be  negligence  in  connection  with  their 
use,  by  failing  to  instruct  a  young  and  in- 
experienced brakeman  as  to  the  attendant 
danger.  WilUains  v.  South  &>  A\  Ala.  R. 
Co.,  91  Ala.  635,  9  So.  Kep.  77. 

The  tracks  of  two  companies  at  the  place 
of  an  accident  ran  within  a  few  feet  of  each 
other.  PlaintifT,  a  track  repairer,  suddenly 
jumped  from  one  track  to  defendant's  to 
avoid  a  passing  train,  and  while  waiting  for 
the  train  to  pass,  was  struck  by  uncoujiled 
cars  moving  by  their  ow^n  momentum,  with 
no  one  in  charge,  on  defendant's  road. 
Jfeld,  that  defendant  was  guilty  of  negli- 
gence in  moving  the  cars  in  such  a  manner; 
that  plaintiff,  under  the  circumstances, 
could  not  be  chargeable  with  such  con- 
tributory negligence  as  to  bar  a  recovery. 
Chicago,  K.  I.  iS^  /'.  K.  Co.  v.  Dignati,  56 
///.  487,  4  Am.  Ky.  Kep.  487.  — Distingl'Ish- 
ING  Chicago  &  N.  W.  R.  Co.  v.  Sweeney, 
52  111.  325. 

108.  Sudden  starts  and  violent 
jerks.— If  the  foreman  of  a  hand-car  on  a 
railroad  tradk,  knowing  that  the  men  who 
work  the  handles  of  the  lever  sometimes  let 
go  the  handle  after  pushing  it  down,  0.1  a 
down  grade,  having  nothing  else  to  hold  on 
to,  suddenly  applies  the  brake  and  stops 
the  car,  without  notice  to  them,  and  with- 
out looking  to  see  that  none  of  them  are  in 
a  dangerous  position,  "the  inference  of 
negligence  is  clear  and  certain,"  and  the 
court  may  instruct  tlie  jury  that  this  is 
negligence.  Kansas  City,  M.  &^  />'.  K.  Co. 
V.  Crocker,  95  Ala.  412,  11  So.  Kep.  262. 

The  foreman  of  a  hand-car  on  a  railroad 
track,  stopping  it  suddenly  by  the  applica- 
tion of  the  brake  while  moving  rapidly  on  a 
down  grade,  at  a  place  where  it  was  not 
usual  to  stop,  and  without  giving  notice  to 
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the  men  working  the  lever,  may  be  guilty 
of  negligence,  if  the  jury  so  find,  without 
proof  of  any  custom  requiring  him  to  give 
notice.  Kansas  City,  M.  <S^  B.  R.  Co.  v. 
Cioiktr,  95  Ala  412.  ii  So.  Rep.  262. 

Tiie  dilTerent  conditions  attending  the 
niiiiiing  of  a  freight  train  are  proper  to  be 
considered  by  the  jury  in  determining 
wiieihcr  there  has  been  negligence  in  coup- 
lini;  the  cars,  and  tliey  may  consider  the 
fact,  if  it  be  so,  that  in  the  coupling  of 
luadcd  freight  cars  violent  jerks  and  jars 
arc  likely  to  occur  and  might  happen  with- 
out ne!,'ligence.  Fisher  \.  Southern  Pac.  R. 
Co.,  89  Cixl.  399,  26  Pac.  Rep.  894. 

A  freii,'lit,  train  was  suddenly  started  for- 
ward and  threw  a  brakeman,  who  was  stand- 
ing on  the  hind  end  of  the  rear  car,  down 
and  injured  him.  Held,  that  the  mere 
fact  that  the  car  was  started  unexpectedly 
would  not  render  the  company  liable,  un- 
less the  start  was  so  sudden  or  violent  as  to 
constitute  negligence.  Johnston  v.  Cana- 
dian Pac.  R.  Co.,  50  Fed.  Rep.  886. 

A  servant  whose  duty  it  was  to  clean  cars, 
attempted  to  get  upon  a  car  that  had  ar- 
rived and  was  standing  at  rest,  to  clean  the 
same,  when  the  locomotive  started  suddenly, 
without  any  signal  or  notice,  and  without 
due  care  on  the  part  of  the  engineer  to  ob- 
serve whether  the  servant  was  about  to  go 
upon  the  car,  whereby  he  was  thrown  from 
the  car  steps  and  severely  injured.  Held, 
that  the  facts  were  sufficient  to  justify  a  re- 
covery against  the  company.  Chica^^o  Sr* 
\V.  I.  R.  Co.  v.  Bin^i^enh'-imer,  1 16  ///.  226, 
4  A'.  A".  Rep.  S40.— Rkcon'cii.ixg  Chicago, 
R.  I.  &  P.  K.  Co.  V.  Clark,  108  111.  113. 

As  plaintiflf,  a  car  cleaner,  was  in  the  act 
of  boarding  a  irnin,  it  suddenly  started  back- 
wird  without  notice  and  he  was  injured. 
11 1,1,  that  it  was  error  to  instruct  the  jury 
tii:it  it  was  negligence  per  se  in  the  company 
to  suddenly  start  the  car  while  plaintifT  was 
in  the  act  of  getting  on  it.  Chicay;o  &>  W. 
I.  A'.  Co.  v  Bin^enheimer,  14  ///.  A  pp.  125. 

The  plaintiff  was  employed  on  a  con- 
stru'tion  train,  and  in  the  discharge  of  his 
duty  walked  to  the  rear  of  the  train  while 
in  motion  ;  when  within  five  feet  of  the  last 
car  in  front  of  the  caboose,  the  latter  was 
uncoupled  by  the  conductor,  and,  at  a 
sitjiial,  the  engineer  causerJ  a  sudden  jerk, 
which  threw  the  plaintilT  from  the  car,  and 
he  was  run  over.  Held,  that  a  verdict  for 
the  plaintilT  was  justified  by  the  evidence. 
Jlfrey  v.  Keokuk  Sr'  D.  M.  R.  Co.,  5  Am.  &» 


Eng.  R.  Cas.  568,  56  Iowa  546,  9  N.  W.  Rep. 
884. 

100.  Speed.— Section  1047  of  the  Mis- 
sissippi Code  of  1880  does  not  embrace  em- 
ployes among  those  to  whom  a  right  of 
action  is  thereby  given  when  railroad  com- 
panies run  their  trains  at  a  higher  rate  of 
speed  than  six  miles  an  hour  through  any 
town,  city,  or  village.  Dtnuellw  Vicksburg 
&->  M.  R.  Co.,  18  Am.  Sf'  Eng.  R.  Cas.  42,  Ci 
A/iss.  519. 

A  railroad  has  the  right  to  run  its  trains 
in  excess  of  the  usual  rate  of  speed  to  make 
up  lost  time,  but  in  doing  so,  those  in 
charge  of  the  train  should  use  greater  vigil- 
ance ''Mid  care  to  prevent  accidents  to  work- 
men on  the  track.  Stephens  v.  Hannibal  &' 
St.  J.  R.  Co.,  28  Ant.  &^  Eng.  R.  Cas.  538,86 
Mo.  221. 

An  employe  of  a  railroad  company,  in- 
jured by  reason  of  the  violation  of  an  ordi- 
nance regulating  speed,  but  not  participat- 
ing therein,  can  maintain  an  action  against 
the  company  for  the  injuries  so  received. 
Bluedorn  v.  Missouri  Pac.  R.  Co.,  io8  Mo. 
439,  1 8  5.  U'.  Rep.  1 103. 

Nor  will  such  action  be  defeated  because 
the  train  was  in  charge  of  co-employes  of 
plaintiff,  where  the  former  were  running 
the  train  pursuant  to  a  time-card  prepared 
and  promulgated  by  the  company.  Blue- 
dorn V.  Missouri  Pac.  R.  Co.,  io8  Mo.  439,  18 
5.  IV.  Rep.  1 103. 

The  fact  that  a  train  was  run  at  an  unlaw- 
ful ate  of  speed  within  a  city  is  no  ground 
for  imputing  negligence  to  the  railway  com- 
pany, as  between  it  and  its  eni|)loye,  where 
there  is  no  evidence  that  the  injury  to  the 
latter  was  caused  by  collision  with  any  ob- 
ject. Lock'Mood  V.  Chicago  &>  A^  IV.  R. 
Co.,  6  Am.  &^  Eng.  R.  Cas.  151,  55  Wis.  50, 
12  jV.  li'.  Rep.  401. 

1 70.  Throwing  out  mail  Imgs.— 
A  railroad  company  is  not  responsible  for 
the  negligent  acts  of  postal  clerks  or  agents 
upon  its  trains.  The  evidence  showed  that 
a  mail  bag  was  thrown  either  from  the  mail 
car,  express  car,  or  baggage  car  on  a  train 
by  a  person  within  the  car.  The  bag  could 
not  lawfully  have  been  in  any  other  than  the 
mail  car,  and  no  person  other  than  a  postal 
clerk  or  agent  could  lawfully  enter  such  car 
or  throw  the  bag  therefrom.  Held,  that  in 
the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  that  the  bag  was  thrown 
fi  om  the  mail  car  by  a  postal  clerk  or  agent. 
Muster  v.  Chicago,  JA  &>  St.  P.  R.  Co.,  iS 
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Am.  &*  Eng.  R.  Cas.  113,  6i  Wis.  325,  21  A'. 
W.  Kip.  223,  ^()  Am.  Rep.  41,  «.— DlSTlN- 
GUiSHKi)  IN  Siimson  v.  Milwaukee,  L.  S.  & 
\V.  K.  Co.,  44  Am.  &  Eng.  R.  Cas.  381,  75 
Wis.  381,44  N.  W.  Rep.  748. 

Tlic  mail  bag  was  usually  thrown  from  the 
train  about  200  feel  west  of  the  depot,  and 
there  was  no  evidence  that  it  had  ever  been 
thrown  oil  at  the  depot  prior  to  the  occasion 
in  {[uestion.  Held,  that  the  railroad  com- 
pany was  not  chargeable  wiih  notice  that  it 
was  likely  to  be  thrown  off  at  the  depot,  and 
hence  was  not  bound  to  guard,  by  notice  or 
otherwise,  against  an  injury  to  one  of  its 
employes  resulting  from  its  being  thrown  off 
there.  Muster  v.  Cliicago,  M.  &^  S/.  P.  R, 
Co.,  18  Am.  c?-^  Ehj,'.  R.  Cas.  113,  61  M'ls. 
325,  21  jV.  IV.  Rep.  223,  49  Am.  Rep.  41, «. — 
Reviewed  in  Sargent  z*.  St.  Louis  &  S.  F. 
R.  Co.,  114  Mo.  348. 

The  regulations  of  the  post-office  depart- 
ment do  not  require  the  speed  of  mailtrains 
to  be  slackened  at  catch  stations  where 
cranes  are  erected  for  the  exchange  of 
mails.  Mitster  v.  C/u'cago,  M.  &>  St.  P.  R. 
Co.,  I'^  A1H.&'  Eiig.R.  Cas.  113,61  Wis.  325, 
21  A',  jr.  Rep.  223,  49  Am.  Rep.  41,  «. 

The  1  .nning  of  a  mail  train  at  the  rate  of 
thirty  or  thirty-five  miles  per  hour  past  a 
station  is  not,  of  itself,  unlawful ;  nor  can 
negligence  be  imputed  to  the  railroad  com- 
pany from  that  fact  alone,  so  as  to  make  it 
liable  for  an  injury  resulting  from  the 
throwing  of  a  mail  bag  from  such  train. 
Muster  v.  Chicago,  M.  &^  St.  P.  R.  Co.,  18 
Am.  &^  Eug.  R.  Cas.  1 13,  61  Wis.  325,  21  Af. 
11'.  Rep.  223,  49  Am.  Rep.  41,  «. 

171.  Injuries  caused  by  improperly 
loaded  cars.— Where  an  employe  is  in- 
jured by  t'l  0  j^iigent  manner  in  which  cars 
w  ,'  u-  ',■•■.  '  's  no  defense  that  it  was  cus- 
tom .ir  ■■.u  i.-if  ■■ft-  in  that  manner,  //osic 
V  .  /  --vi''.  '■  '  ^'^'  '^-  ^-  Co.,  75  lo-wa  683, 
:  ..  ../•'■  f:  '  -Distinguishing  Kroy 
V.  Cliica,.'!.  .•  ..  p.  R.  Co.,  32  Iowa  358; 
Muldowney  v.  Illinois  C.  R.  Co.,  39  Iowa  616. 

A  company  is  not  relieved  from  liability 
for  injuries  to  a  brakeman  while  coupling 
cars  caused  by  the  improper  manner  in 
which  they  were  loaded  by  the  fact  that  the 
cars  had  been  received  from  another  road, 
and  that  the  duty  to  receive  cars  from  con- 
necting lines  is  imposed  by  statute.  Dewey 
V.  Detroit,  G.  H.  &*  M.  R.  Co.,  53  Am.  6^ 
Eng.  R.  Cas.  550,  90  Mich.  230,  16  L.  R.  A. 
342,  52  A".  W.  Rep,  942,  2Q  Wash.  L.  Rep. 
637. 


172.  cars  loaded  witli  coal.— 

To  load  ii  lender  with  coal  above  the  level 
of  its  topi;  not  negligence /^r  jf,  and  notice 
to  the  raiiroad  com[)any  that  its  employes 
were  in  the  habit  of  so  doing,  without 
knowledge  or  notice  that  such  practice  was 
dangerous,  is  not  sufficient  to  make  the 
company  liable  for  an  accident  resultinj^ 
from  such  method  of  loading.  Schultz  v. 
Chicago  &^  N.  IV.  R.  Co.,  28  Am.  Sr^  En-. 
R.  Cas.  404,  67  Wis.  616,  31  A'.  W.  AV/.  321, 
S^Am.  Rep.  881. 

173.  cars  loaded  witli  lumber. 

—  It  is  the  duty  of  a  railroad  company, 
transporting  lumber  upon  open  cars,  to 
adopt  some  system  for  loading,  having  re- 
gard for  the  safety  of  its  servants,  and, ;/ 
seems,  ol  those  traveling  over  its  road  and 
of  all  persons  who  may  be  in  the  vicinity  of 
such  cars.  Eord  v.  Lake  Shore  &*  M.  S.  R. 
Co.,  48  Am.  &'  Eng.  R.  Cas.  201,  124  A'.  Y. 
493,  26  A^.  E.  Rep.  I  loi,  36  A^.  Y.  S.  R.  494; 
distinguishing  117  A^   V.  638. 

It  appeared  that  coal  cars,  boxed  in  to  the 
height  of  from  two  to  two  and  one  half  feet, 
but  with  a  space  of  about  15  inches  in  depth 
across  the  brake  end  of  each  car  for  the  use 
of  the  brakeman,  were  loaded  with  lumber, 
which  was  piled  to  the  height  of  from  five 
to  six  feet  from  the  car  floor,  and  extended 
before  the  boxes,  from  eight  inches  at  the 
top  of  the  box  to  18  inches  at  the  top  of  the 
lumber,  and  beyond  the  end  of  the  car,  pro- 
jecting further  as  the  height  increased,  until 
it  left  a  space  between  the  lumber  of  but  15 
inches  on  its  surface,  the  space  reserved  for 
the  brakeman  being  partially  covered. 
Ifeld,  that  the  jury  were  justified  in  finding 
the  cars  to  have  been  improperly  loaded. 
Irvine  v.  Eli)it  &>  P.  M.  R.  Co..  53  Am.  &* 
Eng.  R.  Cas.  210,89  Mich.  416,  50  A'.  JV. 
Rep.  1008. 

Where  the  declaration  alleged  it  to  be  the 
duty  of  defendant  to  see  that  its  cars,  on 
which  plaintiff  was  a  brakeman,  were  prop- 
erly loaded  with  lumber,  so  as  not  to  im- 
peril the  lives  of  its  employes,  and  the  testi- 
mony tended  to  show  that  they  were  so 
loaded  as  to  increase  the  hazard  of  braking 
them,  and  that  no  provision  was  made  by 
the  defendant  for  their  inspection,  the  jury 
are  justified  in  finding  that  there  was  no  in- 
spection. In/ine  v.  P7iftt  &*  P.  M.  R.  Co., 
53  ./;«.  6-  Eng.  R.  Cas.  210,  89  Mich.  416, 
50  N.  W.  Rep.  1008. 

In  going  to  set  a  brake  a  brakeman 
stepped  on  the  end  of  a  stick   of  timber 
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which  projected  beyond  the  end  of  the  car, 
and  it  tipped  and  let  him  fall.  Held,  that 
it  was  not  negligence  in  the  company  to 
carry  the  timbur  without  tying  or  binding 
it  down,  especially  where  the  brakeman 
knew  how  it  was  loaded,  and  seems  to  have 
taken  the  risk  of  its  tipping.  Miller  v.  Xew 
York  C.  &>  H.  A'.  A\  Co..  14  iV.  V.  S.  A'.  656. 
—Distinguishing  Bushby  v.  New  York, 
L.  E.  &  W.  R.  Co.,  37  Hun  104. 

A  railroad  company  accepted  and  under- 
took the  transportation  of  a  freight  car 
loaded  with  lumber  protruding  longitudi- 
nally over  its  ends,  which  enhanced  the 
danger  of  coupling  this  car  with  others.  A 
servant  of  the  company,  while  endeavoring 
to  effect  a  coupling  of  the  car,  was  caught 
between  the  end  of  the  lumber  and  the 
other  car,  and  injured.  Held,  that  neither 
the  loading  of  a  car  in  the  manner  stated, 
nor  its  acceptance  in  that  condition  for 
transportation  by  a  railroad  company,  is 
/<;■  se  an  act  of  negligence,  but  only  a  fact 
to  be  looked  to  in  connection  with  the  other 
facts  averred  and  proved,  in  determining  the 
question  of  negligence.  Lo/t/sr/lle  &^  Al. 
A'.  Co.  V.  Goiver,  31  A»i.  &^  Eug.  R.  Cas. 
16S,  85  Tenn.  465,  3  S.  IV.  Rep.  S24.— 
Quoted  in  Jacksonville,  T.  &  K.  W.  R. 
Co.  V.  Galvin,  29  Fla.  636.  —  Lothrop  v. 
Fitclibuyg  R.  Co.,  41  Am.  &>  Eiig.  R.  Cas. 
327,  150  Mass.  423,  23  iV.  E.  Rep.  227. 

Inasmuch  as  the  loading  of  cars  in  the 
manner  stated,  and  their  coupling  in  course 
of  transportation,  are  demanded  by  the  ne- 
cessities of  commerce  and  are  necessarily 
incident  to  the  business  of  railroad  trans- 
portation ;  therefore  the  risks  and  dangers 
ordinarily  incident  to  the  transportation  of 
such  cars  are  assumed  by  employes  volun- 
tarily undertaking  the  service  of  a  railroad 
coni|)any,  although  this  particular  service 
ni.iy  be  extrahazardous.  Louisville  &^  N. 
/.'.  C'f'.  V.  Gower,  31  Ant.  Or'  Eiig.  R.  Cas.  168, 
>■-':,  t'cnn.  465,  3  S.  II'.  Rep.  824. 

In  an  action  for  injuries  to  plaintiff,  re- 
ceived in  coupling  a  car  loaded  with  tim- 
ber projecting  over  the  end  thereof,  the  de- 
fendant asked  the  court  to  instruct  the  jury 
that  "if  the  car  which  hurt  the  plaintiff 
was  loaded  as  loads  of  timber  had  been 
usually  and  commonly  loaded  and  carried 
over  defendants'  and  other  railroads,  then 
it  was  not  negligence  in  defendant  to  carry 
the  timber  upon  which  plaintiff  was  hurt." 
Held,  that  the  instruction  was  properly  re- 
fused, on  the  ground  that  if  the  manner  of 


carriage  was  negligent,  the  habit  of  defend- 
ant or  other  roads  in  that  respect  would 
not  relieve  defendant  from  liability.  Ham- 
ilton v.Des Moines  {'alley  R.  Co.,  36  loiua  31. 

174.  Injury  I'roni  CNcapin;;'  steam, 
etc. — Plaintiff,  a  section  hand,  along  with 
other  employes,  look  a  hand-car  oft  the 
track  to  permit  a  train  to  pass,  and  whik- 
standing  by  the  side  ot  the  track,  the  em- 
ployes in  charge  of  the  engine  pcriniiicd 
steam  and  water  to  escape  Irom  the  engine 
and  to  be  throw.'i  into  plaintiff's  face  and 
eyes,  whereby  injury  occurred.  Held,  that 
the  evidence  proved  a  cause  of  action. 
Atchison,  '/".  ^^  S.  F.  R.  Co.  v.  T/u/l.  32 
A'an.  255,  4<j  Am.  Rep.  4S4,  4  Pac.  Rep.  352. 

175.  Injury  while  cuuitlinj^'  niov- 
in}"'  car.s. — A  brakeman  was  directed  to 
uncouple  the  engine  from  a  train  while  it 
was  in  motion,  and  in  doing  so  fell  and  was 
killed.  Held,  that  it  was  not  necessarily 
negligence  to  require  him  to  uncouple  while 
the  train  was  in  motion,  where  it  appeared 
that  such  was  a  common  practice.  Gorman 
V.  Minneapolis  iS^  St.  L.  R.  Co.,  7?>  Jowa 
509,  43  A".  IV.  Rep.  303. 

The  absence  of  slight  care  in  the  manage- 
ment of  a  railroad  train  is^r^w  negligence. 
It  was  the  duty  of  the  conductor  of  the 
train  to  see  that  there  was  no  new  move- 
ment of  the  train  while  the  brakeman  was 
making  a  coupling  under  his  direction,  and 
he  was  guilty  of  gross  negligence  in  failing 
to  see  that  no  such  movement  took  place. 
Louisville  &-  N.  R.  Co.  v.  Mitchell,  87  Ky. 
327,  8  5.  ir.  Rep.  706. 

170.  Injury  while  working  under 
standing  car.— A  person  who  is  engaged 
in  cleaning  cars  in  a  yard,  and  is  necessarily 
required  to  stoop  and  be  under  the  cars, 
so  that  he  cannot  observe  threatened  dan- 
ger, has  a  right  to  depend  upon  otlu  rs  to 
warn  him;  and  if  they  fail  to  do  so,  he  may 
recover  for  the  injury  if  he  has  been  with- 
out fault,  but  he  cannot  so  depend  upon 
others  as  to  relieve  himself  fron;  using  his 
eyes  and  ears,  Lync/t  v.  Boston  &~-  A.  R. 
Co.,  159  Mass.  536,  34  A^.  E.  Rep.  1072. — 
Distinguishing  Davis 7a  New  York,  N.  H. 
&  H.  R.  Co.,  159  Mass.  532;  Maher  t/.  Bos- 
ton &  A.  R.  Co.,  158  Mass.  36;  Maguire  v. 
Fitchburg  R.  Co.,  146  Mass.  379.  Not  fol- 
lowing Lake  Shore  &  M.  S.  R.  Co.?'.  Mur- 
phy, 50  Ohio  St,  135,  33  N.  E.  Rep,  403, 

A  rule  of  defendant  company  required 
persons  inspecting  or  repairing  cars  on  re- 
pair tracks  todisplay  a  red  signal  at  the  end 
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of  the  car  before  going  under  it,  which  was 
a  warning  for  others  not  to  baclt  against  or 
move  sucli  car.  JJe/c/,  that  such  rule,  if  en- 
forced, was  sufficient  protection  to  employes, 
and  the  company  was  not  guilty  of  negli- 
gence for  failing  to  have  a  watchman  to 
prevent  moving  against  such  cars,  i)r  to  pro- 
viflfi  bumpers  for  the  same  purpose.  Peter- 
son V.  Chicago  &•  N.  IV.  A'.  Co.,  31  Aw.  &^ 
Ju.g.  J\.  Cas.  292,  67  M/c7i.  102,  10  IVes/. 
AVA  S70,  34  A'.  J!'.  Rep.  260. 

177.  Manning  iind  equipment  of 
trniiis.— It  is  clearly  a  company's  duty,  in 
making  up  and  dispatching  a  train,  to  sup- 
ply it  witli  suitable  machinery  and  sufficient 
help  for  the  business  and  journey  which  it 
is  about  to  undertake  ;  and  if,  from  want  of 
care  in  these  respects,  an  injury  happens  to 
an  employe  upon  another  train,  it  is  liable. 
Flt/:e  V.  Boston  6-^  //.  A'.  Co.,  53  A'.   Y.  549,  5 
Am.  Ry.  Ref>.  392.— Applied  in  Williams  t/. 
Delaware,  L.  &  W.   R.  Co.,  39  Hun  (N.  W) 
430.     DisTiNGUiSHEU  IN  Rose  7>.  Boston  & 
A.  R.  Co.,  58  N.  Y.  217.     Followed  in 
Booth  V.  Boston  &  A.  R.  Co.,  73  N.  Y.  38 ; 
Fuller  V.  Jewett,  i  Am.  &  Eng.  R.  Cas.  109, 
80  N.  Y.  46.    Quoted  in  Northern  Pac.  R. 
Co.  V.  Chaiicss,  51  Am.  &  Eng.  R.  Cas.  198, 
51  Fed.  Rep.  562,  7  U.  S.  A  pp.  359,  2  C.  C. 
A.  3S0;  Slater  v.  Jewett,  5  Am.  cS:  Eng.  R. 
Cas,  515,85  N.  Y.  61,  39  Am.  Rep.  627.    Re- 
FERRKi)  TO  IN  Booth  7'.  Boston  &  A.  R.Co., 
67  N.  Y.  593.    Reviewed  in  Southern  Pac. 
Co.  V.  Lalferty,  57  Fed.  Rep.  536;  Cooper  v. 
Pittsburgh,  C.  &  St.  L.  R.  Co.,  24  W.  Va.  37. 
The  assistant  yard  master  being  charged 
wiih  the  duty  of  inspecting  cars  and  remov- 
ing to  the  repair  track  those  which  were 
found  to  need   repairs,  is  required  to  dis- 
charge that  duty  with  at  least  such  ordinary 
care  as  is   involved    in    having  them  suffi- 
ciently manned  to  control  their  speed,  and 
to  prevent  them  from  colliding  with  other 
cars;  and  this  duty  is  violated  if  he  fails  to 
put  a  brakeman  on  the  car  being  moved,  or 
puts  an  incompetent  brakeman  on  it.  Louis- 
ville iS-»  N.   R.  Co.  V.  Davis,  91  Aia.  487,  8 
So.  Rep.  552. 

It  is  gross  negligence  in  the  conductor  of 
a  train  to  permit  an  inexperienced  fireman 
to  be  in  charge  of  the  entwine  while  a  coup- 
ling is  being  made  by  a  brakeman  in  obedi- 
ence to  his  order.  The  brakeman  had  no 
right,  before  proceeding  to  obey  the  order, 
ti)  demand  information  as  to  who  was  to 
enyiiiecr  the  train,  but  he  had  the  right  to 
expect  that  it  would  be  done  by  the  proper 


person,  or  one  reasonably  competent  to  do 

so.     Louisville  &•  N.  R.  Co.  v.  Moore,  24 
Am.  '5-  Eng.  R.  Cis.  443,  83  A>.  675. 

It  is  not  negligence,  if  a  conductor  re- 
quires a  fireman,  who  is  competent  for  that 
purpose,  to  work  the  engine  while  shifting 
cars  at  a  depot,  in  the  absence  of  the  engine- 
man.  In  such  case,  whether  or  not  there  is 
negligence  depends  upon  whether  the  fire- 
man is  competent  to  do  such  work.  Brazil 
v.  Western  N.  C.  R.  Co.,  93  N.  Car.  313. 

A  freight  train  was  sent  out  supplied  with 
but  two    brakemen,  when   three  were   re- 
quired, and  the  train  broke  in  two,  and,  for 
want  of  a  sufficient  number  of  brakemen, 
the  rear  portion   ran  backward  and  collided 
with   another   train   and    killed   a  fireman. 
The  evidence  showed  that  at  the  starting 
point,  the  duty  of   making   up  trains  was 
confided  to  an  employe  who  was  authorized 
to  hire   and   supply  trains  with   necessary 
brakemen.    Held,   that    the    company  was 
liable  for  the  act  of  the  employe.     Flike  v. 
Boston  iS^  A.  R.  Co.,  53  A^.  Y.   549,  5  Am. 
Ry.  Refi.  392.  — Distingulshed  in  Slater  7-, 
Jewett,  5  Am.  &  Eng.  R.  Cas.  515,  85  N.  Y, 
61,39  Am.  Rep. 627.  Explained  in  Malone 
V.  Hathaway,  64  N,  Y.  5.     Followed  in 
Heiner  v.  Heuvelman,  13  J.  &  S.  (N.  Y.)  88. 
Quoted  in  Harrison  v.  Detroit,  L.  &  N.  R. 
Co.,  41  Am.  &  Eng.  R.  Cas.  398,  79  Mich. 
409;  Benzing  v.  Steinway,  loi   N.  Y.  547,  5 
N.  E.  Rep.  449;   Anderson  7'.  Bennett,  38 
Am.  &  Eng.  R.  Cas.  87,  16  Oreg.  515.     Re- 
ferred to  in  Ilofnagle  v.  New  York  C,  & 
H,  R.  P.  Co ,  55  N.  Y.  608.     Reviewed  in 
Foncs  7'.  Phillips,  39  Ark.   17;  Indiana  Car 
Co.  :■    Parker,   100  Ind.  181  ;    Lewis  v.  St. 
Louis  &  I.  M.  R.  Co.,  59  Mo.  495. 

In  such  case  the  fact  that  a  third  brake- 
man  had  been  employed,  but  failed  to  ap- 
pear, would  not  release  the  company  from 
liability  for  sending  the  train  out  with  but 
two  brakemen.  The  duty  of  the  company 
was  not  discharged  until  the  train  was 
actually  supplied  with  a  sufficient  number 
of  brakemen;  neither  could  the  company 
avoid  liability  by  imputing  negligence  to 
the  brakeman  who  had  been  ent;aged,  but 
who  failed  to  appear.  Fli/,-e  v.  Boston  &^  A. 
R.  Co.,  53  A'.  Y.  549,  5  Am.  Ry.  Rep.  392. 

The  defendant  provided  two  employes  for 
locomotives  running  to  an  ash-pit  and 
water-plug,  /felt/,  that  negligence  could 
not  be  imputed  to  it  from  the  fact  that  but 
one  of  these  employes  was  on  the  locomo- 
tive at  the  time  of  the  accident,  and  that  a 
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refusal  to  so  charge  was  error.  Rcichel  v. 
.\Va'  York  C.  &>  //.  A'.  A\  Co.,  130  A".  y'.682, 
3  S/:v.  App.  662.  29  N.E.  Rip.  763,  42  y\-.  1'. 
.s'.  A'.  510;  reversing;  29  A*.  1'.  5.  A'.  999, 
mem.,  9  A'.  K.  Supp.  960. 

It  is  the  duty  oi  a  railway  company  to 
fiiiiiish  the  necessary  and  proper  number  of 
liands  for  the  safe  management  of  its  trains  ; 
ami  for  a  dchnquency  in  this  particular  the 
conductor  of  a  train  lias  a  right  to  decline 
Ills  charge,  or  refuse  to  run  the  train.  Hut 
where  he  takes  the  charge,  and  runs  his 
train  for  a  length  of  time  without  a  suf- 
liciijit  number  of  hands,  he  voluntarily  as- 
sumes the  risk,  and  waives  the  obligation  of 
the  company  in  this  respect  as  to  himsi'lf ; 
and  if  injured  by  means  of  such  delinquency 
on  ilie  part  of  the  company,  he  is  without  a 
remedy  against  the  company  lor  damages. 
.lAfr/  River  «S^»  L.  E.  R.  Co.  v.  Barber,  5  Ohio 
St.  541. — CoMMENTEU  ON  IN  New  Orleans, 
J.  &  G.  N.  K.  Co.  V.  Hughes,  49  Miss.  258. 
Ri.viF.WED  IN  Atchison,  T.  &  S.  F.  R.  Co. 
-'.  Schroeder,  47  Kan.  315. 

178.  Operatiiiffcars  at  night  with- 
out lig'lits,  etc. — Where  a  switchman  was 
killed  on  a  dark  night,  by  moving  cars, 
while  attempting  to  get  to  the  switch,  by 
reason  of  negligence  in  not  providing  the 
cars  with  proper  lights  and  brakes,  the  com- 
pany was  held  liable.  Chicago  &>  N.  W.  R. 
Co.  V.  Taylor,  69  ///.  461. 

10.  Contracts  Limiting  Company's  Liability 
for  Negligence. 

17!).  Such  contracts  geiicrsilly 
(Iceiiu'd  iiivalid.*— It  is  the  duty  of  a  rail- 
road company  to  make  rules  for  the  pro- 
tection and  safety  of  employes;  but  it  can- 
not exempt  itself  from  liability  to  employes 
for  negligence  by  its  rules  and  regulations. 
Qreiv  V.  St.  Louis,  A'.  &•  N.  IV.  R.  Co.,  20 
Fol  Rep.  87. 

The  liability  of  companies  for  injuries 
caused  to  their  servants  by  the  carelessness 
of  other  employes  who  are  placed  in  au 
thority  and  control  over  them,  is  founded 
upon  considerations  of  public  policy,  and  it 
IS  not  competent  for  a  railroad  company  to 
stipulate  with  its  employes  at  the  time,  and 

*  Validity  of  contracts  by  employes  not  to  sue 
employer  in  case  of  personal  injury,  see  note,  58 
.\it.  Rkp.  836. 

Power  of  company  to  contract  with  employes 
against  future  injuries  for  which  it  is  liable  un- 
der Employers'  Liability  Act,  see  note,  44  Am. 
RiiP.  633. 


as  part  of  their  contract  of  employment, 
that  such  liability  shall  not  attach  to  it. 
La/:e  Sliorc  &>  M.  S.  R.  Co.  v.  Spangler.  44 
Ohio  St,  471.  Runt  v.  Herring,  2  Misc.  105, 
21  A'.  1'.  Supp.  244.— Approving  Roesner 
V.  Hermann,  8  Fed.  Rep.  7S2 ;  Perry  v. 
Little  Rock  &  Ft.  S.  R.  Co.,  44  Ark.  383; 
Kansas  Pac.  R.  Co.  v.  Peavey,  29  Kan.  169  ; 
Memphis  &  C.  R.  Co.  v.  Jones,  2  Head 
(Tenn.)  517;  Lake  Shore  &  ^L  S.  R.  Co.  v. 
Spangler,  44  Ohio  St.  471,  8  N.  E.  Rep.  467; 
Willis  V.  Grand  Trunk  R.  Co.,  62  Me.  488. 
Criticising  Grilhths  v.  Dudley,  9  O.  B. 
D.  357 ;  W'esiern  &  A.  R.  Co.  v.  Hishop, 
50  Ga.  465  ;  Western  &  A.  R.  Co.  v.  Strong, 
52  Ga.  461 ;  Galloway  v.  Western  &  A.  R. 
Co.,  57  Ga.  512.  Di-STiNGUisiiiNG  Piirdy 
V.  Rome,  W.  &  O.  R.  Co.,  125  N.  Y.  209,  26 
N.  E.  Rep.  255. — Louisville  «S->  N.  R.  Co.  v, 
Orr,  91  Ala.  54S,  8  So.  Rep.  360.— Fol- 
lowed IN  Richmond  «&  D.  R.  Co.  v.  Jones, 
92  Ala.  218. 

A  stipulation  in  a  contract  of  employ- 
ment for  service  on  a  railroad  that  the  com- 
pensation paid  "  shall  cover  all  risks  in- 
curred, and  liability  to  accident  from  any 
cause  whatever,  and  if  an  employe  is  dis- 
abled by  accident  or  other  cause,  the  right 
to  claim  compensation  for  injuries  will  not 
be  recognized,"  is  in  contravention  of  stat- 
utory provisions,  op{)osed  to  public  policy, 
and  does  not  secure  to  the  railroad  com- 
pany exemption  from  statutory  liability. 
Hissong  V.  Richmond  &*  D.  R.  Co.,  48  Am. 
&f^  Ei.g.  R.  Cas.  517,  n.,  91  Ala.  514,  8  So. 
Rep.  776.  Kansas  Pac.  R.  Co,  v.  Peavey,  29 
Kan.  169. 

A  contract  by  which  a  person,  when  he 
enters  the  employ  of  a  railroad  company, 
"agrees  with  said  railway,  in  consideration 
of  such  employment,  that  he  will  take  upon 
himself  all  risks  incident  to  his  position 
on  the  road,  and  will  in  no  case  hold  the 
company  liable  for  any  injury  or  damage  he 
may  sustain,  in  his  person  or  otherwise,  by 
accidents  or  collisions  on  the  trains  or  road, 
or  which  may  result  from  defective  machin- 
ery, or  carelessness  or  misconduct  of  him- 
self or  any  other  employe  and  servant  of  the 
company,'  is  not  binding  on  him  so  as  to 
relieve  the  company  from  liability  for  an 
accident  caused  bv  its  failure  to  repair  its 
road.  Little  Rock  &^  Ft.  S.  R.  Co.  v.  Eu- 
banks,  31  Am.  Ss^  Eng.  R.  Cas.  176,  48  Ark. 
460,  3  S.  IV.  Rep.  808. --Not  following 
Western  &  A.  R.  Co.  7 .  Bishop,  50  Ga.  465; 
Western  &  A.  R.  Co.  v.  Strong,  52  Ga.  461 ; 
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Galloway  v.  Western  &  A.  R,  Co.,  57  Ga. 
512.  Quoting  Roesner  v.  Hermann,  10 
Biss.  (U.  S.)  486,  8  Fed.  Rep.  782. 

An  asrecmciit,  in  consideration  of  being 
employed,  to  excuse  the  company  for  negli- 
gence even  wlien  it  causes  deatli,  is  void. 
Mason  v.  Richmond  &*  D.  R.  Co.,  53  ..4;;/.  &^ 
Enj;.  R.  Cas.  183,  ill  A'.  Car.  482,  16  S.  E. 
Rep.  69S. 

Upon  entering  service  a  brakeman  signed 
a  writing,  recognizing  a  rule  of  the  com- 
pany that  couplings  should  only  be  done  by 
means  of  a  stick,  without  the  brakeman 
l^'oiiig  between  tlie  cars,  and  in  the  writing 
waived  any  claim  for  damages  against  the 
company  for  injuries  received  while  dis- 
obeying the  rule.  Held,  that  the  writing 
was  not  a  contract  exempting  the  company 
from  liability  for  its  own  negligence.  Rus- 
sell \.  Richmond  &*  D.  R.  Co.,  i,-]  Fed.  Rep. 
204. 

The  duty  of  the  plaintiff  to  use  due  care 
was  not  greater  by  reason 'of  the  express 
stipulations  of  his  contract  than  it  would 
have  been  without  them.  If  making  the 
coupling  with  a  knife  would  have  removed 
the  danger,  it  would  have  been  his  duty  to 
use  it  independently  of  the  contract.  If  its 
use  would  not  have  removed  the  danger, 
then  his  mere  failure  to  comply  with  his 
contract  should  not  prevent  his  recovery. 
Defendants  could  not  shield  themselves 
from  the  consequences  of  their  negligence 
by  any  form  of  contract.  Bonner  v.  Bean, 
So  Tex.  152.  15  S.   IV.  Rep.  79S. 

180.  Kule  in  Connecticut.— Among 
the  printed  rules  of  a  company,  placed  in 
the  plaintiff's  hands,  was  this :  "  The  reg- 
ular compensation  of  employes  covers  all 
risk  or  liability  to  accident."  Whether  pub- 
lic policy  will  permit  a  railroad  company  to 
make  such  a  contract  with  its  employes, 
ijucvrc.  Darrigan  v.  New  York  &^  A'.  E.  R. 
Co.,  23  Am.  &>  Eng.  R.  Cas.  438,  52  Conn. 
285,  52  Am.  Rep.  590.— Quoted  in  Ander- 
son ta  Bennett,  38  Am.  &  Eng.  R.  Cas.  87, 
i6  Orcg.  515. 

181.  Kule  in  Georgia.— An  employe 
may  contract  with  a  railroad  to  take  upon 
himself  all  risk  incident  to  his  business  or 
arising  from  the  negligence  of  the  com- 
pany, but  he  may  not  contract  to  exempt 
the   company    from    criminal   negligence. 

Western  6^  A.  .?.  Co.  v.  Bishop,  50  Ga.  465. 
—Criticised  in  Runt  v.  Herring,  21  N.  Y. 
Supp.  244.  Distinguished  in  Lake  Shore 
&  M.  S.  R.  Co.  v.  Spangler,  44  Ohio  St. 


471.  Followed  in  Western  &  A.  R.  C". 
If.  Strong,  52  Ga.  461.  Not  kollowed  in 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Eubanks. 
31  .'\m.  &  Eng.  R.  Cas.  176,  48  Ark.  460. 
Quoted  in  Cook  v.  Western  &  A.  R.  Co., 
28  Am.  &  Eng.  R.  Cas.  317,  72  Ga.  48.  Re- 
viewed IN  Annas  v.  Milwaukee  &  N.  R. 
Co.,  27  Am.  &  Eng.  R.  Cas.  102,  67  Wis.  46, 
57  Am.  Rep.  388,  n. 

It  is  not  necessary,  in  order  to  exempt  a 
company  from  liability,  that  the  unsafe  con- 
dition of  a  tool  or  implement  sh<  iild  be 
known  to  an  employe  before  or  at  the  time 
of  the  making  of  a  contract  releasing  the 
company  from  liability  for  its  negligence. 
Western  &*  A.  R.  Co.  v.  Bishop,  50  Ga.  463. 

An  eniploye  of  a  railroad,  a  part  of  vvho-e 
business  was  to  couple  cars,  who  by  special 
contract  had  taken  upon  himself  tiie  risks 
incident  to  his  station,  cannot,  if  he  be  in- 
jured, escape  the  effect  of  his  contract  by 
showing  that  a  particular  kind  of  link  01 
coupler,  used  by  him  for  ten  months,  was  :i 
less  safe  instrument  for  the  purpose  than 
other  kinds  of  links  or  couplers.  Western 
&*  A.  R.  Co.  V.  Bishop,  50  Ga.  465. 

Where  an  employe  agrees  to  assume  all 
risk  incident  to  his  employment,  the  fact 
that  he  was  running  over  another  railroad 
at  the  time  of  the  injury  does  not  release 
him  from  such  agreement.  If,  while  run- 
ning over  such  other  road,  he  is  in  the  em- 
ploy of  the  former  company,  so  as  to  maix 
it  liable  for  the  injury,  his  agreement  re- 
mains binding.  Galloway  v.  Western  &^  A. 
R.  Co.,  57  Ga.  512.— Criticised  in  Runt  v. 
Herring,  21  N.  Y.  Supp.  244.  • 

II.    ASSUUFTION    OF    RISKS    OF    EUFLOT- 
MEHT. 

I.  //;  General.* 

a.  Risks  Incident  to  Employment, 

182.    Statement   of    the     rule. — 

Where  one  voluntarily  enters  into  a  contract 
of  hiring  with  a  railroad  company,  he  as- 
sumes all  the  risks  and  hazards  ordinarily 
and  usually  incident  to  such  employment, 
and  will  be  presumed  to  have  contracted 
with  reference  to  such  risks  and  hazards. 

*  Extent  to  which  servant  assumes  risks  of 
employment,  see  notes,  24  Am.  &  Eng.  R  Cas. 
429;  31  Id.  246;  4S  Id.  253:  53  Id.  374;  36  Am. 
Dec  281;  77  /(/.  222;  34  Am.  Rf.p.  621;  i  I. 
R.  A.  131;  4  /(/.  51;  12  Id.  342;  13  Id.  375.  See 
also  3S  Am  &  Eng.  R.  Cas.  30,  absir,;  and  con- 
sult/w/,  296-45C,  704-752. 
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risks  (if 
R   Cas. 

i;  36  Am- 

321;  I  I . 

375-     See 

and  con- 


O'Ntil  V.  St.  Louis,  I.  M.  Sr^  S.  R.  Co.,  3 
McCrary  (U.  S.)  423,  9  Fed.  Rep.  337.  Gra- 
vclle  V.  Minneapolis  Sf  St.  L.  R.  Co.,  3  Mc- 
Crary {U.  S.)  352,  10  Fiii.  Rep.  711.  Palmer 
V.  Denver  ^S^•  A".  G.  R.  Co.,  3  McCrary  ( i/. 
5j  635,  12  Fed.  Rep.  392.  Woodworth 
V.  5/.  /'<«w/,  ^/.  &-  -''/•  A'-  <->■.  5  McCrary 
{[/.  S.)  574,  18  Ftvi'.  AV/.  2S2.  Louisville  &^ 
A'.  J\'.  Co.  V.  Orr,  91  ^/Ai.  548,  8  So.  Rep.  360. 
Li///e  Rod-  &•  Ft.  S.  R.  Co.  v.  Duffey,  4  Am. 
6-  £;/^.  A'.  C</i'.  637,  35  Ark.  602.  /I'ljwfr  v. 
St.  Louis,  I.  M.  6-  S.  R.  Co.,  46  Ark.  388. 
Southwestern  Telep.  Co.  v.  W^ou^/iter,  56 
yi;,{\  206,  19  S.  IV.  Rep.  S7S-  lirown  v. 
Central  Pac.  R.  Co.,  {Cal.)  12  Pac.  Rep.  512. 
Herbert  v.  Northern  Pac.  R.  Co.,  8  .-Vw.  «S>» 
£//^.  A'.  Cas.  8s,  3  /;.?/{•.  38,  13  N.  IV.  Rep. 
349.  East  Tenn.,  V.  &^  G.  R.  Co.  v.  Perkins, 
88  Ga.  I,  13  5.  E.  Rep.  952.  7i>/tv/6>,  f.^.  <S- 
W.  R.  Co.  V.  Durkin,  y6Ill.  395.  Missouri 
Furnace  Co.  v.  Abend,  107  ///.  44;  affirm  in  t; 
9  ///.  ^///.  319.  Chicago,  R.  L  Sr^  P.  R.  C^. 
V.  Lonergan,  28  ^;«.  (S^  -£"'{^'  A'.  Cas.  491, 
118  ///.  41.  7  A^.  A".  AV/.  55.  Consolidated 
Coal  Co.  V.  Haenni,  146  ///.  614,  35  N.  E, 
Rep.  162.  Chicago,  B.  ^S^•  Q.  R.  Co.  v.  Clark, 
2  III.  App.  596.  Wabash,  St.  L.  (&>•  /^.  A\ 
Co.  V.  Conkling,  1 5  ///.  y///.  1 57-  Chicago  &> 
G.  W.  R.  Co.  V.  Travis,  44  ///.  App.  466. 
5/.  A(;««,  /i.  6-  r.  //.  A'.  C^.  v;  Corgan,  49 
///.  /i//.  229.  Lake  Shore  &^  JL  S.  R.  Co. 
V.  McCormick,  5  Am.  &^  Eng.  R.  Cas.  474,  74 
Ind.  440.  Taylor  v.  Evansville  &*  T.  H.  R. 
Co.,  41  //;«.  <&-•  Eng.  R.  Cas.  437,  121  Ind. 
124,  6  Z,.  /?.  A.  584,  22  yV.  £■.  Rep.  876. 
Gr/^//  V.  0///V  &*  M.  R.  Co.,  124  Ind.  326, 
24  iV.  £.  Rep.  888.  Louisville,  N.  A.  Sf*  C. 
K.  Co.  V.  Corps,  124  /«(/.  427,  24  N.  E.  Rep. 
1046.  Louisville,  E.  &•  St.  L.  Con.  R.  Co.  v. 
Manning,  53  Am.  &*  Eng.  R.  Cas.  452,  131 
Ind.  528,  31  N.  E.  Rep.  187.  O'Neal  v.  Chi- 
Ciigo  &^  I.  Coal  R.  Co.,  132  Ind.  iio,  31  A^. 
E.  Rep.  669.  Hoosier  Stone  Co.  v.  McCain, 
133  Ind.  231,  31  iV.  E.  Rep.  956.  Evansville 
£-'  A'.  A'.  Co.  V.  Doan,  3  /«^/.  .^/^  453,  29 
A'.  E.  Rep.  940.  Atchison,  T.  6^  .S".  F.  R. 
Co.  V.  Wagner,  33  A'rt«.  660,  7  /'««:.  Rep.  204. 
6'/.  Ao«w,  A7.  S.  &*  W.  R.  Co.  V.  Irwin,  37 
A"(7«.  701,  16  Pac.  Rep.  146.  Pfallis  v.  iT/(;r- 
/r-rw'^f  Z.  (S-  T.  A.  <^  .S".  C<J.,  38  La.  Ann.  1 56. 
Dandle  v.  Southern  Pac.  R.  Co.,  42  La.  Ann. 
686,  7  So.  Rep.  792.  Coolbroth  v.  Maine  C. 
R.  Co.,  21  ^/«.  (S-*  TT;/^.  A".  CVzf.  599,  T]  Me. 
165.  Cumberland  &>  P.  R.  Co.  v.  State,  44 
J/(i'.  283,  45  Md.  229.  Yeaton  v.  Boston  &* 
J  .  I..  Corp.,  15  y4;«.  (S^*  £"/{f.  A'.  Crti.  253,  135 
. .  ...   418.     Chicago  (S-  A^.  W.  R.  Co.   v. 


Bayfield,  yj  Mich.  205.  McGinnis  v.  Canada 
Southern  Bridge  Co.,  8  /4«/.  (S^  Eng.  R.  Cas. 
135.  49  ''/'■'/'■  466,  13  A'',  /r.  Rep.  819.  ////<:>{• 
V.  /7/«/  «S-  P.  M.  R.  Co.,  67  Mich.  632,  12 
ir«/.  Rep.  440,  35  A^  ^F.  Rep.  708.  Irvine 
V.  Flint  &^  P.  M.  R.  Co.,  53  Am.  &^  Eng. 
R.  Cas.  210,  89  xUich.  416,  50  A'.  IJ'.  Rep. 
1008.  Cook  V.  5/,  /'(f;//,  J/.  &>  M.  R.  Co.,  34 
Minn.  45,  24  A^.  ff.  Rep.  311.  5;;/////  v. 
IVinona  &>  St.  P.  R.  Co.,^i  Am.  SfEng.R. 
Cas.  289,  42  Minn.  87,  43  A'.  IV.  Rep.  968. 
Betigtson  v.  Chicago,  St.  P.,  M.  &*  O.  R.Co., 
47  Minn.  486,  50  A'.  IV.  Rep.  531.  AVw 
Orleans,  J,  &^  G.  N.  R.  Co.  v.  Hughes,  49 
iJ/m.  258.  Howd  V.  Mississippi  C,  R.  Co., 
50  &Iiss.  1 78.  Renfro  v.  Chicago,  R.  I.  <S~» 
/'.  A'.  C'<7. ,  86  Mo.  302.  Schroeder  v.  Chicago 
Sf*  A.  R.  Co.,  S3  Am.  6^  if//4'.  A'.  Cas.  436,  108 
yl/t7.  322,  18  S.  IV.  Rep.  1094.  Taylor  v. 
Missouri  Pac.  R.  Co..  (Mo.)  16  5.  W.  Rep. 
206.  Craig  V.  Chicago  Sr'  A.  R.  Co.,  i^Mo. 
App.  523.  Henry  v.  IVabash  Western  R. 
Co.,  log  Mo.  488,  19  5.  /F.  A'</.  239.  Han- 
ley  V.  Grand  Trunk  R.  Co.,  62  A'.  //.  274. 
DcGraff  v.  Neio  York  C.  6-  H.  R.  R.  Co., 
76  A^.  Y.  125;  affirming  3  T.  (S-"  C  255. 
Disher  v.  AVrc  ]  V>t  C.  &'  H.  R.  R.  Co.,  2 
A^.  Y.  S.  R.  276, 41  Hun  637  ;  affirmed  in  1 14 
A^  Y.  619,  WiV«.,  21  N.  E.  Rep.  415,  22  A'. 
K  S.  R.  1000.  Simmons  v.  Manhattan  R. 
Co.,  1  A'.  1^,  5.  A'.  775,  41  /^«;/  643.  McNeil 
V.  A'd^'  r^r/t,  Z.  ^.  <S-  W^.  A'.  G?.,  71  Hun 
(N.  Y.)  24.  H7A/  V.  Oregon  S.  L.  &^  U. 
N.  R.  Co.,  21  Oreg.  159,  27  Pac.  Rep.  954. 
Gibson  v.  Or^-^'W/  5.  L.  6-  i/.  A^.  A'.  Co.,  23 
Or<^.  493,  32  Pac.  Rep.  295.  Galveston,  H. 
&*  S.  A.  R.  Co.  V.  Lempe,  1 1  y^>«.  &•  Eng. 
R.  Cas.  201,  59  TVj:.  19.  Dallas  v.  G^«^,  C 
<^  5.  /".  R.  Co.,  21  /i;«.  i5-  Eng.  R.  Cas.  575. 
61  Tex,  196.  Houston  &>•  T.  C.  A".  C^.  v. 
Conrad,  62  7V.r.  627.  Missouri  Pac.  R. 
Co.  V.  Watts,  22  .<4w.  <&*  Z'Wjf .  .^.  Gij.  277, 
63  Tex.  549.  Missouri  Pac.  R,  Co.  v.  Gi//- 
breath,  66  Tex.  526,  i  .9.  W.Rep.  622.  7Vjrrt.r 
6^  A^.  O.  R.  Co.  V.  Dillard,  70  Ti-j:.  62,  8 
5.  W.  Rep.  113.  Gw^,  C.  &>  S.  F.  R.  Co.  v. 
Silliphant,  70  7V^.  623,  8  5.  W.  Rep.  673. 
Missouri  Pac.  R.  Co.  v.  Crenshaw,  T\  Tex. 
340,  9  5.  rf.  Rep.  262.  Galveston,  H.  <&-  5. 
.^.  A'.  G?.  V.  Garrett,  73  7V,r.  262,  13  5.  W. 
Rep.  62.  Norfolk  &-  W.  R.  Co.  v.  Cottrell, 
31  /i;«.  <S-  £'«^.  R.  Cas.  235,  83  Fa.  512,  3  S. 
E.  Rep.  123.  Sexton  v.  Turner,  89  Fa.  341, 
1 5  5.  £".  A"^/.  S62.  Riley  v.  JF«/  Virginia 
C.  <&-  /».  A".  CV.,  27  W.  Va.  145.  5<r//«//5r  v. 
Chicago  &r'  N.  W.  R.  Co.,  44  W''/>.  638,  18 
Am.  Ry.  Rep.  146.     Kelley  v.  Chicago,  M.  (&* 
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S/.  p.  A\  Co.,  5  ^l»i.  &^  /uijif.  A'.  Cas.  469,  53 
Wis.  74,  (J  X.  ;/'.  lufi.  S16.  Sh-fen  v.  Chi- 
cago &^  X.  W.  A'.  Co.  46  ll'/'s.  259,  50  X. 
W.  A'j'/.  34S.  rriistley  v.  /•"/T.'At,  3  J/.  £-• 
H'.  I.    Hutchinson  v.  )'tW',  ^\'.  vf'-'  B.  R.  Co., 

5  /■•"'••  343- 

Unless  it  is  Dtlierwisi-  stipulated  in  tiic 
coiitnict  of  I'luplov incut.  Cunil.iLind &^  P. 
A'.  Co.  V.  Siat,;  44  JA/.  2S3.  45  JA/.  229. 

One  who  enters  upon  an  employment, 
fnjtn  its  nature  iuizanlous,  assumes  tiie  usual 
anrl  ordinary  risk  and  pt  rils  incident  to  such 
employment.  /.ci/,f  S/'iorr  C-^  M.  S.  A'.  Co.  v. 
Roy,  5  ///.  ////'.  82.  Louisville,  X.  A.  &<•  C. 
K.  Co.  V.  Frau'ley,  28  Am.  &^  /in.;.  A.  Ciis. 
30S,  1 10  Iml.  iS.  9  X.  E.  Rc/i.  594.  I'.nans  v. 
Lake  Shore  &^  J/.  5.  R.  Co.,  12  ///cw  (.\'.  1'.) 
289.  U'illiiiins  V,  DiliViVare,  /..  c-^  ff.  A'. 
Ck,  41  .Ini.  &>  ling.  R.  Cas.  254.  116  A'.  J'. 
62S,  22  X.  li.  Ref.  1 11  r.  27  X.  y.  S.  R.  760 ; 
re'iinsing  43  Ilun  633,  mem.,  6  A'.  1'.  S.  R. 
872,  ;//(■;/;.  lutiley  v.  Rome.  IT.  6-'  O.  R.  Co., 
19  iV.  1'.  5.  A'.  656,  49  ///<«  377,  3  A".  J'. 
^V///.  5S5.  S/>eneer  v.  A'cr.'  1  'or/.-  C.  &^  IT.  R. 
R.  Co.,  51  X.  Y.  S.  R.  3S6,  67  //««  196,  22 
A'.  1'.  Supp.  100.  Co-t'hill  V.  Ro/>eits,y\  Hun 
(X.  y.)  127.  //,!■:,'/:  V. /'enn.iilTonia  R.  Co., 
31  .^-iw.  (S^*  ./?//c-  A'.  C'i/.f.  268,  1 1  ^///.  A'('/.  459. 

One  engaged  in  the  service  of  a  company 
in  the  running  of  its  trains  is  presumed  to 
do  so  with  a  knowledge  of  the  dangers  in- 
cident to  sucli  service,  and  he  assumes  the 
risks  of  its  ordinary  hazards.  Chiedj^fo.  R. 
I.  &>  ]'.  R.  Co.  V.  Lonergan,  28  Am.  (5-»  lini^. 
R.  Cas.  491,  nS  ///.  41,  7  A'.  E.  Rep.  55. 
See  also  GriJJin  v.  Ohio  &^  M.  R.  Co.,  124 
'/ml.  326,  24  X.  E.  Rep.  888. 

Jf  a  servant  be  an  adult  the  presumption 
is  that  he  has  sufficient  intelligence  to  com- 
prciiend  the  dangers  incident  to  the  service. 
But  when  the  servant  employed  to  wcjrk  in 
a  dangerous  place  is  young  or  inexperi- 
enced, it  is  the  duty  of  the  master  to  point 
out  and  explain  to  him  the  necessary  dan- 
gers of  the  employment,  Gi/'son  v.  Oregon 
S.  L.  &*  U.  X.  R.  Co.,  23  Oreg.  493,  32  Pac. 
Ref>.  295. 

183.  Illiistrntioiis  of  tlic  rule.— (i) 
Generally.* — Plaintiff  was  engaged,  with  an- 
other, to  move  a  train  box  from  one  car  to 
another  on  the  opposite  track,  and  had  as- 
sisted daily  for  three  months,  when  the  rope 
by  whicii  the  box  was  swung  from  one  car 

*  When  empIoy6s  assume  the  risk  of  moving 
cars  from  broad-,i;auge  to  narrow-gauge  tracks, 
see  44  Am.  &  Eng.  R.  Cas.  533,  ahstr. 


to  the  other  became  unfastened,  and  he  was 
injured,  and  he  charged  the  company  with 
negligence  in  not  providing  a  safer  way  ot 
moving  it.  It  ap|)eaied  tiiat  llie  olliccrs  uf 
the  company  had  seen  ii  moved  i)ui  a  few 
times,  and  had  never  assisted,  //eld.  that 
pl.iintilT  must  be  regarded  as  having  assumed 
the  risk  of  mtn'ing  the  box.  Gowen  v.  l/ar- 
ley,  56  Fed.  Rep.  973. 

The  plaintiff  liaving  been  iiijured  by  some 
lumber  falling  upon  him,  and  there  beinif 
no  evidence  tiiat  the  doing  of  the  woik 
properly  was  dangercjus,  or  that  he  did  not 
know  how  to  (U)  it  pro|)erly,  or  that  he  was 
wanting  in  capacity  to  know,  and  nothing 
being  alleged  in  the  declaiation  as  to  any 
defect  in  the  car  or  any  of  the  appliances, 
the  court  was  correct  in  granting  a  nonsuit. 
Sims  \.  East  i3^  W.  A',  ti'.,  84  Ga.  152,  10 
S.  E.  Rep.  543. 

The  principle  of  assumption  of  risk  ap- 
plied in  the  case  of  a  servant  oi  a  railroad 
company,  employed  to  throw  mail  bags  iiuo 
moving  trains,  who  was  injured  while  so 
doing.  Coolbroth  v.  Maine  C.  A'.  Co.,  21 
//;//.  <S-»  /Hiig-  R-  Cas.  599,  77  .!/<•.  165. 

Plaintiff  was  employed  to  inspect  cars 
which  the  company  employing  him  would 
receive  from  defendant  company,  whose 
tracks  connected,  and  was  injured  while  on 
the  premises  of  defendant  company,  //eld, 
that  he  assumed  the  risks  incident  to  his 
employment,  whether  he  be  regarded  as  the 
employe  of  his  own  com|)any  or  the  common 
employe  of  both  companies.  Cruty  v.  Erie 
R.  Cch.  3  T.  6-  C.  (X.  y.)  244. 

(2)  /\i.\Fs  assumed  by  brakentan. — A  rail- 
road brakeman  is  presumed  to  understand 
the  ordinary  hazards  of  the  employment, 
and  to  have  assumed  the  same.  Atchison,  T. 
&•  S.  /•'.  A'.  Co.  V.  Alsdiirf,  47  ///.  App.  300. 

A  brakeman  employed  to  couple  cars  as- 
sumes the  hazard  of  the  ordmary  perils 
which  are  incidental  to  such  employment, 
and  in  a  suit  by  such  brakeman  against  the 
company  to  recover  damages  for  injuries 
received  in  attempting  to  couple  cars,  on 
account  of  alleged  negligence  i-n  loading  a 
car  to  be  coupled,  and  in  negligently  accept- 
ing a  car  to  be  coupled,  when  the  same  was 
in  an  unsafe  condition,  a  charge  of  the 
court  that  excludes  the  right  to  consider 
such  a  coupling  as  coming  within  the  ordi- 
nary hazards  and  risks  of  his  employment 
is  erroneous.  Jacksonville,  T.  &>  K.  IV.  R, 
Co.  V.  Calvin,  53  Am.  <S-  Eng.  R.  Cas.  341, 
29  Fla.  636,  II  So.  Rep.  231. 
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A  sudden  call  to  suijper,  addressed  by  a 
coiuUictor  to  u  brakeman,  is  not  such  an 
jnipiopcr  or  negli^'ont  roniniatul  that  the 
br.ikcinan  can  recover  for  any  injury  sus- 
tiiiied  in  hastily  obcyinfj  it.  Whoever  hires 
out  for  any  service  takes  the  risks  of  it. 
/'i'/i/i'i,ni(>  V.  C7u'ciij{0  &^  G.  T.  A'.  Co.,  52 
,IAi//.  40,  17  -V.   W:  Rip.  23;,  30  Am.  Ktp. 

A  brakeman  entering  service  takes  upon 
himself  Diih  those  risks  which  are  naturally 
and  ordinarily  incident  to  his  emijloynioiu, 
or  which,  from  the  facts  before  him,  it  is  his 
duty  to  infer,  and  also  such  risks  as  may  he 
auMDunccd  to  him  as  occasion  rctiuires,  ;iiul 
wiiich  he  thereafter  assumes.  11  ultimo  ford 
V.  C/ih.tf^o,  M.  &^  St.  /'.  A".  Co..  41  .////.  i!^ 
A'/.;-,'-.  A'.  Cas.  269,41   Minn.  444,  43  .\'.   //'. 

Ju-p.  3^4. 

(3) />}'  en;j;incer. — When  an  eni^ineer 

enters  the  service  of  a  company,  lie  as- 
sumes .dl  the  risks  which  are  incident  to  the 
emuluvment  in  the  usual  and  ordinary  way, 
and  he  cannot  recover  for  any  injury  which 
in. IV  come  to  him  in  the  usual  and  ordinary 
prosecution  of  the  business ;  but  he  does 
not  assume  the  risks  arisinj;  from  a  failure 
10  kt:ep  the  roadbed  in  a  sale  condition. 
Kn.rppv.  Sioux  O'.ty  &^  /'.  A'.  Co.,  71  /oiLia 
41.  32  .V.   U\  Kcp.  1 8. 

(41  by  section  liaiui. — A  section  hand 

asjunies  the  risks  incident  to  his  emi^loy- 
meiit,  and  cannot  recover  for  injuries  re- 
ceived by  fallin<;  into  an  oj)en  water-way, 
properly  constructed,  whil^"  pushing;  a  car 
nviT  it.  Couch  v.  Charlotte,  C.  &^  A.  A'.  Co., 
zi  Am.  S^  Eui^.  R.  dxs.  331,  22  So.  Car. 
557.— QuoTKi)  IN  Kaminitskyv.  Northeast- 
ern K,  Co.,  25  So.  Car.  53. 

One  accepting  eniploynient  as  a  section 
liaiid  assumes  all  the  risks  ordinarily  in- 
cident to  the  employment,  and  the  company 
is  not  liable  to  him  for  injuries  resulting 
from  such  assumed  risks.  But  if  the  inju- 
ries resulted  from  superadded  risk  occa- 
si.jiied  by  the  neglis^ence  of  the  company  or 
Its  immediate  representative,  he  could 
recover  unless  he  in  some  way  contributed 
to  the  injury  by  a  failure  to  e.xercise  such 
rciisoiiable  care  as  the  occasion  required. 
International  &*  G.  N.  K.  Co.  v.  Hester,  21 
./w.  .£-  Eng.  R.  Cas.  535,  64  Tex.  401.— 
Followed  in  Missouri  Pac.  R.  Co.  v.  Call- 
breath,  66  Tex.  526  ;  Te.\as  &  N.  O.  R.  Co. 
V.  Dillard,  70  Tex.  62,  8  S.  W.  Rep.  113. 

(5)  by  shoiielers. — A  person  engaged 

in  shoveling  dirt  in  .Tiaking  repairs  on  the 
5  D.  R.  D.— 9. 


track  and  bridges  after  unusual  st(irnis,  as- 
sumes such  risks  as  could  not  have  been 
anticipated  or  provided  against,  but  not 
when  the  danger  by  reasonable  diligence 
and  care  might  have  been  discovered  and 
averted.  Conlon  v.  Ort\^on  S.  L.  is^  U.  X. 
R.  Co.,  53  Am.  i3^  Eng.  R.  Cas.  356,  23  Orcg. 
499,  3  J  l\ic.  I\ep.  397.  —  Foi. LOWING  Carls. n 
V.  Oreg(jii  S.  L.  e-  I'.  X.  K.  Co.,  21  Oic:^. 
450,  23  Pac.  Rep.  497. 

PlaintilT,  a  shoveler,  was  injured  while 
engaged  in  lo.iiling  cars  from  a  gravel  pit, 
under  the  direction  of  the  defendant's  fore- 
man. \\\  embankment  of  earth  12  to  13 
feet  high  had  been  formed  by  the  removal 
of  gravel  under  it,  and  was  frozen.  The 
foreman,  with  the  knowledge  of  the  re- 
spondent, attempted  to  pry  the  bank  down. 
While  he  was  (h^iiig  so,  plaintiii  selected  a 
place  for  continuing  his  work  from  which 
he  could  see  the  foreman,  and  which  he 
considered  safe  though  the  bank  should 
fall.  As  the  bank  began  to  fall,  plaintiii 
attemiJted  to  retre:it,  but  stumbled  over  a 
clod  of  earth,  fell,  was  caught  by  the  falling 
earth,  and  his  leg  broken.  Held,  that  no 
negligence  on  the  part  of  the  (Icfeiulant  or 
its  foreman  had  been  shown,  and  that  the 
accident  was  one  of  the  risks  of  emplov- 
nient  assumed  by  the  plaintiii.  (Palmer,  J., 
dissenting.)  Songstad  w.  Burlington,  C.  R. 
&>  X.  R.  Co.,  38  .hn.  &^  Eng.  R.  Cas.  211,5 
Dai:  517,41  X.  //'.  AV/.  755. — Ai'i'R(niNU 
Naylor  r  Chicago  &  N.  W.  R.  Co.  53  Wis 
664,  II  \.  W.  Rep.  24;  Galveston,  H.  &  S. 
A.  R.  Co.  V.  Lempe,  11  Am.  &  Eng.  R.  Cas 
20!,  59  Tex.  19. 

(6)  /;)'  trach-  "a'alker. — A  track  walker 

accepts  as  a  risk  incident  to  his  employ- 
ment chances  of  being  caught  on  a  trestle 
by  a  train.  Gibson  v.  Oregon  S.  L.  &~>  U. 
X.  R.  Co.,  23  Oreg.  493,  32  Pac.  Rep.  295. 

(7) by  traveling  auditor. — The  travel- 
ing auditor  of  a  railroad  company,  whose 
duties  are  to  travel  on  the  company's  cars 
from  station  to  station  on  its  roads  and 
audit  accounts,  is  a  servant  of  the  com- 
pany, and  assumes  the  ordinary  risks  in- 
cident to  the  employment.  Mintyv.  Union 
Pac.  R.  Co.,  2  Idaho  437,  21  Pac.  Rep.  660. 

Where  such  servant  is  injured  in  an  acci- 
dent resulting  in  the  derailment  of  the  car 
on  which  he  is  riding,  it  will  be  presumed, 
until  the  contrary  is  shown,  that  the  com- 
pany was  not  in  fault  in  providing  suitable 
instrumentalities  for  the  business,  and  had 
no  notice  of  any  defact  or  other  cause  of 
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the  accident.    Afi'nty  v.  Union  Pac.  R.  Co., 
2  Idaho  437,  2i  Vac.  Rep.  66o. 

Before  tiie  servant  can  recover  he  must 
show  that  the  injury  did  not  arise  from  a 
defect  obvious  to  iiinisclf,  or  wiiich,  by  the 
exercise  of  ordinary  care,  he  mi,i;ht  have 
known.  Minty  v.  Union  Pac.  R.  Co.,  2 
Idaho  \y:-  21  Pac.  Rep.  66o. 

184.  S«*(»i)o  aiid  oxttMit  of  the  rul<*. 
— A  railroad  employe  cannot  recover  if  in- 
jured by  a  mere  accident  incident  to  the 
work  in  whicli  he  is  employed.  Melville  v. 
Missouri  River.  Ft.  S.  <S-»  G.  R.  Co..  48  Fed. 
Rep.  820.  Kelley  v.  Forty-second  St.,  M.  &^ 
St.  N.  A.  R.  Co.,  33  X.  y.  S.  R.  816,  58  Hiin 
93,  II  ;\'.  Y.Supp.  344 

A  brakeman  assumes  all  risks  necessarily 
incident  to  his  employment;  and  to  i^ive 
him  a  rigiit  of  action  against  the  company 
for  iniuries  sustained  in  its  service  the  com- 
pany must  have  owerl  liim  some  duty,  aris- 
ing from  contract  or  from  the  relation  itself, 
and  tlie  failure  to  perform  tliat  duty  must 
have  been  tlie  pro.ximate  cause  of  the  injui ,'. 
Little  Rock  e--»  Ft.  S.  R.  Co.  v.  Townsend.  21 
Am.  &>  Fnt:;.  R.  Cas.  619,  41  Ark.  3S2. 
Mcnsch  V.  Peiinsyhuxnia  R.  Co.,  53  .1///.  &^ 
L'ni,\  R.  Cas.  198,  150  Pa.  St.  59S,  25  yltl. 
Rt'p.  3>.  30  "".  A'  C.  54S.  — OiHvriNG  Baker 
V.  Alk-gheuy  Valley  R.  Co.,  95  Pa.  St.  211. 

An  instruction  that  the  employe  as.:,ames 
such  risks  only  as  are  necessarily  incident 
to  such  emploAincnt  is  erroneous.  lie  as- 
simies  those  ordinary  and  usual.  Soiith- 
"i  ester n  Telep.  Co.  v.  ]\'oui^iiter,  ^b  Arlc. 
206,  195.  \V.  Rep.  5 

Wiien  a  person  ei.  rs  into  tiie  service  of 
a  railroad  company,  he  thereby  undertakes 
to  run  the  risk  of  his  own  negligence  or  un- 
skilfnlness,  and  that  of  his  fellow-servants 
engaged  in  the  same  line  of  duty,  or  in- 
cident thereto,  provided  such  other  servants 
are  competent  to  disciiarge  the  duties  as- 
signed. Toledo,  \V.  &>  IV.  R.  Co.  v.  Ditrkin, 
76  ///.  395. 

Perils  attendant  upon  the  employe's  busi- 
ness, upon  the  apjiliances  necessarily  used 
in  conducting  it,  and  the  place  where  tliey 
were  used,  cannot  be  considered  dangers 
created  by  the  master's  breach  of  duty,  and 
there  can  be  no  recovery  for  an  injury  at- 
tributable to  such  perils ;  nor  will  an  action 
lie  where  the  carelessness  of  co-employes 
augments  or  creates  the  danger  whicli  re- 
sults in  injury.  Hoosier  Stone  Co.  v.  McCain, 
13/,  ///(/.  231,  31  A''.  ^.  Rep.  956. 
VVliere  an  employe  at  work  in  a  gravel 


pit,  while  engaged  in  digging  a  bed  of  gravel 
from  under  a  thin  stratum  of  clay  is  injured 
by  the  falling  of  the  clay,  there  can  be  no 
recovery  from  the  master.  Griffin  v.  Ohio 
&^  M.  R.  Co.,  124  Ind.  326,  24  A'.  E.  Rep. 
888. 

There  is  no  breach  of  duty  in  employing 
a  servant  subject  to  the  ordinary  risks  of 
the  employment,  if  the  servant  himself  is 
aware  of  tlie  risks  and  consents  to  encoun- 
ter them.  McGinnis  v.  Canada  Southern 
Bria^e  Co.,  8  Am.  &^  Finj^.  R.  Cas.  135,  49 
Mich.  466,  13  A'.  IV.  Rep.  819. 

A  company  is  not  negligent  in  omitting 
to  clear  snow  and  ice  from  the  ground 
alongside  its  track,  even  in  the  neighbor- 
hood of  depot  platforms ;  and  a  brakeman 
who  is  injured  in  consequence  of  slijjping 
on  such  snow  and  ice  has  no  remedy  against 
the  company.  Piquej^no  v.  Chicago  iS-'  G. 
T.  R.  Co..  52  Mich.  40,  17  A'.  IV.  Rep.  232, 
50  Am.  Rep.  243. 

//  seems,  that  dangers  connected  with  a 
business  carried  on  by  the  aid  of  machinery 
and  the  use  of  mechanical  pf)wer,  or  the 
movement  of  Large  bodies,  which  dangers 
are  unavoidable  after  the  exercise  by  the 
master  of  proper  cari-  and  precaution  in 
guarding  against  them,  are  risks  incident  to 
an  employment  in  the  business,  and  are  as- 
sumed by  those  who  consent  to  accept  em- 
ployment. McGovern  v.  Central  Vt.  R.  Co., 
123  .V.  ]'.  2S0,  25  jX.F:.  Rep.  373,  33  X.  v. 
S.  R.  416;  reversing  53  Hun  635,  24  A'.  ]". 
5.  A'.  94C,  6  A'.  )'.  S^upp.  838. 

Tliat  a  company  may  exercise  the  right  of 
adopting  a  new  coupling  device  is  a  risk  in- 
cidental to  the  service  of  one  who  is  en- 
gaged in  coupling  cars ;  and  if  the  sole  cause 
of  an  injury  to  one  so  engaged  lie  the  con- 
current use  of  the  new  and  old  devices,  it 
imposes  no  obligation  on  the  railroad  com- 
pany to  compensate  him  therefor.  Pitts- 
burgh &•  L.  E.  R.  Co.  V.  Henly,  53  Am.  c-^ 
Eng.  R.  Cas.  194,  48  Ohio  St.  608,  29  A".  E. 

Rep.  575' 

Where  an  accident  results  from  an  un- 
foreseen cause  not  discoverable  in  advance 
of  its  occurriMicc,  with  no  visible  defict  in 
any  part  of  the  machinery,  and  no  knowl- 
edge of  any  defect  on  the  part  of  the  men 
who  were  constantly  using  the  machinery, 
or  of  the  employer,  the  acciflent  is  one  of 
the  ordinary  risks  of  tlie  employment  which 
the  servant  takes  upon  himselt.  Pradlniry 
v.  Kingston  Coal  Co.,  157  Pa.  St.  231,  27 
Atl.  Rep.  400.— Distinguishing  Philadel- 
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phra  &  R.  R.  Co.  v.  Huber,  12S  Pa.  St.  63. 
Following  Mensch  v.  Pennsylvania  R.  Co., 
150  Pa.  St.  59S.  Quoting  Baker  v.  Al- 
Jeghcny  Valley  K.  Co.,  95  Pa.  St.  211. 

A  company  or  its  agents  cannot  be 
charged  with  negligence  for  sending  a  sec- 
tion gang  out  to  work  on  its  road  6n  a 
foggy  day.  Though  the  state  of  the 
wt.ither  might  add  to  the  ordinarv  risk, 
still  the  service  contracted  to  be  perf(jrmed 
was  of  sucli  nature  and  importance  ;is  to 
embrace  within  its  scope  dark  and  cloudy 
as  well  as  clear  weather.  If  the  injured 
party  desired  exemption  from  danger  in- 
cident to  changes  in  the  weather,  he  should 
have  contracted  for  it  on  entering  the  ser- 
vice. International  <S^  G.  N.  R.  Co.  v.  Hes- 
ter, 21  Am.  Sr^  A"//!,^  A'.  Cas.  535,  64  Tex.  401. 

An  engineer  was  killed  by  reason  of  a 
misplaced  switch,  and  the  conii)any  was 
charged  with  negligence  in  not  painting 
the  switch-target  red  instead  of  green,  so  it 
could  have  been  more  readily  seen.  The 
evidence  showed  that  all  of  the  switch-tar- 
gets on  the  road  were  green,  and  iiad  been 
for  tv.-o  years,  during  which  time  the  en- 
gineer had  been  in  service.  //(/(/,  that  the 
engineer  must  be  presumed  to  have  ac- 
cepted the  risk  of  the  enii)loyment  with  the 
targets  green.  A'aylor  v.  AV71'  Y'or/c  C.  <S-» 
//.  K.  A'.  Co.,  33  Fe,/.  Rep.  Soi. 

185.  I  iniK.s  aiul  oxt'eptions  to  the 
rule,  generally. — The  rule  d(jes  not  em- 
brace risks  of  which,  by  reason  of  im- 
maturity and  inexperience,  the  employe  is 
ignorant,  as  the  employer  know,-:,  or  by  the 
e.xercisc  of  reasonable  care  might  have 
known  beforehand,  nor  such  as  the  latter 
knows  that  the  servant,  being  without  ex- 
perience, cannot  appreciate  or  avoid  with- 
fiut  instruction  or  warning.  Louisville.  N. 
I.  Cr^  C.  /\.  Co.  V.  Frawley.,  26  Ant.  &->  Eng. 
R.  Cas.  30S,  110  Ind.  18.  9  .V.  E.  Rep.  594.— 
OuoTiNo  Sullivan  v.  In(  .1  Mfg.  Co.,  113 
Mass.  396.  Rkviewinc.  At. as  Engine  Works 
V.  Randall,  100  Ind.  293,  50  .Am.  Rep.  79S.— 
FoLi.owKD  IN  Pullman  Palace  Car  Co.  v. 
Harklns,  55  Fed.  Rep.  c,i2.~Jianer  v.  .S7. 
Louis,  /.  M.  &^  S.  R.  Co.,  46  Arl:  388. 

As  to  injuries  resulting  from  other  causes 
than  tlie  ordinary  hazards  of  the  employ- 
ment, the  servant  stands  towaril  the  master 
as  a  stranger.  0/iio  &^  M.  R.  Co.  v.  Ilam- 
merstey,  28  Ind.  371.— Distinguisiikd  in 
Louisville  &  N.  R.  Co.  v.  Filbern,  6  Hush 
(Ky.)  ,74  ;  Cole  V.  Chicago  &  N.  W.  R,  Co., 
33  Am.  &  Eng.  R.  Cas.  274,  71  Wis.  114.— 


Chicago   (S^   N.   IV.   R.    Co.   v.  Bayfield,  37 
Mich.  205. 

An  employe  assumes  all  the  risks  in- 
cident to  the  service  he  enters,  but  he  does 
not  assume  a  risk  created  by  the  negligeiu 
act  of  the  master's  representative  in  making 
unsafe  work  which  he  specilically  orders 
the  employe  to  perform.  Taylor  v.  E-jans- 
ville  &=  T.  H.  R.  Co.,  41  Am.  i5~.  Eng.  R. 
Cas.  437,  121  Ind.  124,  22  N.  E.  Rep.  876,6 
L.  R.  A.  584,  41  Alb.  L.  J.  173. 

A  servant  does  not  assume  unknown 
perils  arising  from  the  negligent  direction 
of  the  work.  They  arc  not  usual  risks  of 
the  service.  Schroeder  v.  Chicago  &>  A.  R. 
Co.,  53  Am.  &^  Eng.  R.  Cas.  436,  108  JIo. 
322,  iS  S.  U\  Rep.  1094. 

An  em|)Ioye  assumes  such  risks  as  he 
knew  existed,  or  might  have  known  by 
ordinary  care.  Galveston,  H.  &>  S.  A.  R, 
Co.  V.  Garrett,  73  Tex.  262,  13  S.  Jl'.  Rep. 
62. 

An  instruction  which  assumes  that  the 
empli:)ye  "takes  all  risks"  is  erroneous. 
His  contract  is  based  on  an  implied  under- 
taking of  the  company  to  provide  safe 
machinery  and  competent  agents,  and  to 
have  its  roadway  and  structures  in  safe  con- 
dition when  he  is  required  to  go  over  ihem. 
iMooii  V.  Richmond  &^  A.  R.  Co.,  17  Am.  iS^ 
Eng.  R.  Cas.  531,  78  Va.  745. 

A  servant  of  a  railroad  company  does 
not,  in  undertaking  his  business,  agree  to 
assume  the  risk  of  negligence  as  well  as 
others;  but,  on  the  contrary,  he  assumes 
only  such  risks  as  are  incident  to  the  em- 
ployment, or  as  necessarily  attend  the  busi- 
ness, when  conducted  with  ordinary  care 
and  prudence.  Chamberlain  v.  Mikvattkec 
«5->  M.  R.  Co.,  II  Wis.  238;  overruled  in  18 
Wis.  700. 

In  an  action  by  an  employe  for  injuries 
received  in  the  course  of  the  employment, 
the  court,  at  the  request  of  tli<:  plaintiiT, 
instructefl  the  jury  that  "  the  servant  as- 
sumes no  risks  except  such  as  existed  at 
tlu  beginning  of  the  employment,  and  such 
as  arc  incidental  to  the  business."  Held, 
that  the  court  should  have  added  words 
etpiivalent  to  "or  which  existed  during  tlie 
course  of  the  employment,  of  which  the 
emplo\e  had  knowledge  or  was  bound  to 
have  knowledge."  So'wden  v.  Idaho  Quartz 
Min.  Co..  55  Cal.  443. 

18<».  DoeH  iH>t  iiiehnl*'  risk  from 
coinp.iiiy's  nctual  ii«'t>ligeiH'e.— The 
neglect  of  the  company  to  perform  duties 
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by  law  devolving  upon  it  is  not  a  peril 
wliich  a  servant  assumes.  C7i/ii{t[0,  li.  &> 
Q.  J\.  Co.  V.  Avery,  17  ylm.  iS-  JC>i_i;.  A'.  Cas. 
649,  109///.  314;  ajjirtiitiij^  to///.  .//'/.  210. 
Cidf,  C.  >S-  S.  F.  A\  Co.  V.  Silliph.Dit,  70 
Tt'.x.  6-3,  8  S.  W.  Rrp.  673.  Missouri  Piic. 
J\.  Co.  V.  Cyfiis/iazo,  71  Tex.  340,  9  A'.  II'. 
Rep.  262. 

Where  one  enters  into  the  service  of 
anotiier  he  assumes  to  run  all  the  ordinary 
risks  pertainini;  to  such  service;  and  this 
means  only  that  he  cannot  recover  for  any 
injury  that  his  employer,  by  the  exerci.se  of 
ordinary  care  and  prudence,  could  not  pro- 
vide a;jfainst.  Louisville,  C.  &'  L.  R.  Co.  v. 
CavcDs,  9  Rush  J\\'.)  559-  J/oGo^'er/i  v.  Cen- 
tral I't.  A'.  Co.,  I23v^'.  J".  2S0,  25  X.  K.  Rep. 
373,  33  N.  Y.  S.  K.  416;  n-.Trsing  53  II un 
635,  24  A'.  1'.  A'.  R.  946,  6  N.  y.'  Supp.  838. 
I'ordw  Lake  Shore  &"  M.  S.  R.  Co.,  48  A/u. 
iH^  li)tg.  R.  Cas.  201,  124  N.  V.  493,  26  N.  E. 
Kep.  iioi,  36  X.  Y.  S.  K.  494;  tiisiini^uish- 
titg  117  N.  Y.  638. 

Tlie  servant  does  not  assume  or  contract 
to  waive  tlie  liability  of  the  master  for  his 
own  negligence,  whether  committed  in  per- 
son or  by  an  agent  authorized  by  the  master 
to  perform  a  duty  resting  upon  Iiim.  /'«//- 
tnan  Palace  Car  Co.  v.  Laack,  143  ///.  242, 
32  .^V.  E.  Rep.  285. 

An  employe  does  not  take  upon  himself 
the  risk  of  being  killed  by  a  collision  caused 
by  the  negligence  of  agents  of  the  railroad, 
as  a  danger  incident  to  his  service.  Georgia 
li.  iS~»  />'.  Co.  v.  RJunies,  56  Ca.  645. 

Negligence  of  the  employes  of  a  railroad 
company  in  charge  of  a  freight  train  running 
extra  fast,  in  not  giving  the  usual  warning 
on  approaching  a  curve  in  a  cut,  is  not  one 
of  the  usual  and  ordinary  risks  assumed  by 
a  section  man  as  an  incident  to  his  cmplo}-- 
ment.  Northern  Pac.  R.  Co.  v.  Charless,  51 
Am.  &>  Enif.  R.  Cas.  19S,  51  Ee,l.  Rep.  562, 
7  U.  S.  App.  359,  2  C.  C.  A.  380. 

Two  engines  were  allowed  to  escajie  from 
a  yard  and  ran  uncontrolled  for  sonic  dis- 
tance, when  they  collided  with  a  train  and 
killed  a  brakeman.  The  collision  was  the 
result  of  a  failure  on  the  part  of  the  com- 
pany to  take  proper  precautions  to  prevent 
the  escape  of  the  engines.  Held,  that  the 
risk  was  not  one  which  the  brakeman  had 
assumed  as  incident  to  the  employment. 
Southern  Pac.  Co.  v.  Lafferty,  57  Fed.  Rep. 
536. 

187.  Risk  Croiii  dangerous  work- 
iiijf  ulncc— Where  an  employe  enters  a 


trench  wliich  has  been  jircpared  for  him  for 
the  purpose  of  taking  up  certain  water  pipes, 
the  risk  of  injury  by  the  earth  caving  in  on 
him  is  not  incident  to  the  employment,  and 
is  therefore  not  assumed  by  him.  Kranz  v. 
f.oiig  Island  R.  Co.,  33  A'.  V.  S.  R.  46.— 
DisriN(;ui.sniNG  Murphy  7>.  Boston  &  .\. 
K.  Co.,  88  N.  Y.  152 ;  Cook  v.  New  York  C. 
&  II.  K.  R.  Co.,  119  N.  Y.  653,  29  N.  Y.  S. 
R.  994. 

PlaintilT's  intestate  was  engaged  in  grji'l- 
ing  a  railroad  alongside  of  a  frame  building 
in  process  of  construction,  which  belonged 
to  the  comi)any,  and  was  killed  by  a  brace, 
which  had  been  set  between  the  outer  silis 
between  the  third  and  fourth  floors,  falling 
on  him.  There  was  no  evidence  as  to  huw 
the  post  had  been  secured  or  fastened  in 
position,  and  there  was  nothing  to  show 
that  the  intestate  had  any  knowledge  of  its 
condition,  or  as  to  any  fact  which  would  put 
him  on  inquiry  as  to  whether  the  place  where 
he  worked  was  safe.  Held,  that  he  had  not 
assrmed  the  risk  of  the  falling  timber,  and 
it  was  error  to  grant  a  nonsuit.  Miekeev. 
Wood  M.  &>  R.  Maeh.  Co.,  70  //;/;/  456,  53 
jY.  V.  S.  R.  6S9.— Reviewing  Lorey  v.  Hall, 
8  N.  Y.  S.  R.  799. 

188.  Kisk  from  <l«'IV'Ctive  bridj-cs— 
Low  bviclj'os. — Where  a  brakeman  enters 
service,  the  risk  of  striking  an  overliLMd 
bridge,  which  cannot  be  passed  while  st;ind- 
ing  on  certain  cars  withf)ut  stooping,  is  as- 
sumed by  him,  and  he  cannot  recover  f<ir 
injuries  received  by  striking  the  bridge,  if 
he  had  knowledge  of  the  condition  of  ihe 
bridge.  Pallimore  &^  O.  R.  Co.  v.  Strieker, 
51  J/,/.  47.— Ai'i'R(Ai;i)  IN  Carbine  7'.  IVn- 
nington  «St  R.  R.  Co.,  61  Vt.  348.  Fol- 
lowed IN  Baltimore  &  P.  R.  Co.  v.  State, 
75  Md.  152.  Not  koi.i.owed  in  Chicago, 
M.  it  St.  P.  R.  Co.  V.  Carpenter.  56  Fed. 
Rep.  451  ;  Baltimore  k  O.  R.  Co.  v.  Rowan. 
23  Am.  &  Eng.  R.  Cas.  390,  104  Ind.  88. 
Quoted  in  Clark  v.  Richmond  <S:  D.  R. 
Co.,  1 8  Am.  cS:  Eng.  R.  Cas.  78,  78  Va.  709, 
49  Am.  Rep.  394. 

Dangers  from  a  low  overhead  bridge  not 
known  to  an  emphjye  are  not  among  the 
risks  assumed  by  him  where  the  injury  oc- 
curs on  a  dark  night.  Louisville,  N.  A.  &^ 
C.  R.  Co.  v.  Wright,  38  Atn.  &^  Eng.  R.  Cas. 
41,  115  Ind.  378,  16  X.  E.  Rep.  145. 

In  an  action  for  damages  for  negligently 
causing  the  death  of  plaintiff's  intestate,  it 
appeared  that  the  deceased,  a  brakeman  of 
many  years'  experience,  had   been,  at  the 
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time  of  his  death,  seven  months  in  the  em- 
ploy of  the  defendant.  Whilst  lidins:^  upon 
a  co.il  cur  which  was  higher  tliaii  comnioii 
cars,  he  was  hit  by  tlie  arch  of  a  bridge  and 
was  killed.  The  evidence  showed  tliat  tiie 
(Kh  eased  had  frequently  ridden  on  coal  cars, 
tii.it  he  [xissed  through  the  bridge  daily, 
ami  liiat  he  must  have  known  of  its  height 
and  condiuon.  /A/7,  tliai  the  deceased  iiad 
assiuned  the  risk  of  his  employment  in  rc- 
sjii.'Ct  to  the  bridge  and  that  no  recoviMy 
could  be  had.  C.ir/i/iii-  v,  Ilciuiiih^toii  &->  A'. 
R.  c't).,  38  .////.  v;^--»  Eiti;.  A'.  Cfji.  45,  6[  /v. 
34S,  17  Atl.  Ri-p.  491. 

Tlie  bridge  iiaving  been  built  in  1S62,  the 
qucsUoM  is  not  alTected  l)y  Vt.  R.  I„  ,;^ 
34uS,  3419,  or  Xo.  34,  Acts  of  1S72.  And, 
quwfi'.  whether  it  coidd  have  been  bad  the 
i)ri(lL;e  been  constructed  since  1S72.  dxr- 
binc  V.  luiin/iii^/i'ii  ^-^  A'.  A',  ti'.,  3.S  .  h/i.  &^ 
Eiii;.  A'.    C,!s.  45,   61   17.   34S,    17  ^1//.  Rep. 

ISl).  Kisk  IVoju  fleltMMive  tra«'k  or 

ro!i(ll»«Ml.-— (I)  In  general. — Railroad  em- 
liluycs,  regardless  of  their  experience,  ilo 
not  assume  risks  growing  out  of  a  defective 
track.  Therefore  where  an  employe  is  in- 
jured by  catching  his  fool  in  an  imperfect 
tr.i  k,  the  company  is  nut  entitled  to  an  in- 
■;tniction  that  if  the  employe  was  in  the 
lialiit  of  running  cars  over  the  track,  and  by 
the  use  of  ordinary  care  could  iiave  been 
aware  of  the  defect,  then  he  will  be  regarded 
as  having  assumed  the  risk.  Pliilailtlpliiii, 
W.  &^  />'.  R.  Co.  V.  S/a/e,  \o  Am.  &^  Kng.  R. 
Cis.  793,  58  JAA  372. 

Where  an  injury  complained  of  resulted 
from  a  low  joint  in  tlie  railway  track,  an  in- 
struction tl'.at  plaintih,  ati  em^tloye  of  the 
companv,  •.-'■amed  such  risk,  if  he  knew  or 
1111,^'lit  lia\  <nown  by  the  exercise  of  ordi- 
i:ry  care  11  low  jonits  were  common  to 
i.iilways  gciiv.ally,  is  property  refused  in 
die  absence  of  proof  that  such  low  joints 
.ae  common,  /■"/,  U'l'r//:  &«  J).  C.  R.  Co. 
V,  T/unnpson,  2  Trx.  Cr,'.  A  pp.  170,  21  S. 
W.  Rep.  137. 

Wiiere  a  company  is  not  chargeable  with 
negligence  in  tlie  h)cation  and  construction 
of  cattle-guards,  the  danger  to  brakemen  in 
having  to  pass  over  the  same  in  switching 


*  Risks  assumed  In-  ctiiployf's  in  ridinij  on 
c'ilapiclated  or  newiv  constriicted  tracks,  .see 
"oif,  53  Am   &  Kn-.;    R,  Cas.  144. 

injury  to  employe  caused  by  sand  and  jfravel 
washed  on  track.  Assumption  of  risk,  see  53 
Am,  &  E.Nc;.  R,  Cas.  302,  abstr. 


trains  is  a  risk  of  the  employment  which 
they  assume.    Henderson  v.   Coons,  31  ///. 

.///.  75- 

An  injury  to  a  civil  engineer  employed  by 
a  company  in  laying  track  on  a  new  line  of 
road,  caused  by  the  derailment  of  a  train 
by  passing  over  the  road  to  the  front  of 
operations,  owing  to  a  defective  roadbed,  is 
not  a  risk  incident  to  his  employment,  and 
he  is  entitled  to  recover.  J/eAiy  v.  C/iu\{i;o 
&>  xY.  W.  A'.  Co.,  (lo-ua)  33  Am.  &=  En^j;. 
R.  Gz.-.  35S,  37  .V.   W.  Rep.iy-,. 

A  company  is  not  resiionsible  for  an  in- 
jury sustained  by  an  employe  whose  foot 
was  caught  in  a  frog,  where  ii  apijcars  there 
was  no  negligence  on  the  part  of  the  de- 
fendant, and  tliat  the  accident  was  owing  to 
a  risk  incidental  to  the  plaintitT's  emi)loy- 
nient  as  a  brakcman.  Bourgeault  v.  Grand 
Trunk  R.  Co.,  5  Mont.  Super.  249.  .  \ppel 
v.  Buffalo,  N.  r.  &-  P.  R.  Co,  iir  N.' Y. 
550,  19  A'.  E.  Rep.  93,  20  A'.  ]',  .V.  R.  90; 
reversing  40  Hun  632,  2  A'.  Y.  S.  R.  257. — 
Foi.KowiNc;  De  Forest;  v.  Jcwett,  £S  N.  Y. 
264.  — AiMM.iKt)  IN  Finnell  v.  Delaware,  L, 
&  W.  R,  Co.,  42  N.  Y.  S.  R.  354. 

(2)  Illuslrations.  —  A  freight  '-nductor 
was  killed  by  reason  of  a  car  drifting  from 
a  side  track  onto  the  main  track  and  collid- 
ing with  his  train.  The  company  was 
charged  with  negligence  in  not  |)roi)erly 
constructing  the  side  track;  that  it  was  not 
pro[)erly  blocked  and  was  constructed  with 
curves  fiangerously  shar[).  Held,  that  the 
risks  arising  from  such  defects  were  assumed 
by  tile  <-ondu<;tor  on  entering  the  service. 
Twitchell  v.  Grand  Trunk  R.  Co.,  39  Fed. 
Rep  410,— FoLl.nwi.VG  Tuttlc  n.  Detroit,  G. 
II.  &  M.  R.  Co.,  122  U.  S.  189,7  Sup.  Ct. 
Rep.  1 166, 

During  a  storm,  sand  and  gravel  washed 
down  a  mountain  side,  and  were  de|iosited 
on  the  track,  which  threw  a  train  from  the 
track  anfl  killed  an  engineer.  It  appeared 
that  the  water  came  down  a  natural  ravine 
and  was  deposited  on  the  track  by  reason  of 
there  being  no  cuh'crt  under  the  track. 
Held,  that  the  engineer  must  be  deemed  .is 
having  assumed  the  risk  of  the  road  i^eing 
constructed  through  a  mountainous  coun- 
try; but  he  did  not  assume  the  risk  arising 
from  a  defective  construction  of  the  track, 
as  by  making  no  culverts  for  the  passage  of 
water,  though  the  danger  was  increased  by 
the  road  being  in  a  mountainous  rounrry. 
Union  Pac.  R.  Co.  v.  O' lUien.  49  led.  Rep. 
53S.  4  U.  S.  App.  221,  I  C  C.  A.  354. 
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In  an  action  to  recover  for  the  death  of 
plaintill's  intestate,  it  was  alleged  that  "  de- 
fendant had  constructed  a  switch  and  a  frog 
which  was  so  worn  and  defective  as  to  ren- 
der it  unsafe  "  for  use,  and  that  Liy  reason 
thcrecjf,  plaintill's  intestate,  while  in  the  per- 
lorniancc  of  his  duty  as  brakenian,  was 
thrown  from  the  car  and  killed.  Plaintill's 
evidence  only  went  to  show  that  the  switch 
rail  was  a  little  lower  than  the  other  rail, 
but  did  not  show  that  this  could  be  reme- 
died. It  was  shown  by  the  defendant  that 
It  was  necessary  to  have  the  switch  rail 
lower  than  the  main  rail.  //<.•/(/,  not  sufli- 
cient  to  show  that  the  appliance  was  defec- 
tive, and  the  accident  must  be  ascribed  to 
the  ordinary  risks  incident  to  deceased's  em- 
ployment. Little  Rock  &*  Ft.  S.  A\  Co,  v. 
Jiubanks,  31  Am.  (3-»  Eiii^.  R.  Cas.  176,  48 
Ark.  460,  3  S.  IV .  Rep.  SoS. 

The  injury  complained  of  occurred  on 
account  of  the  unskilful,  improper,  and 
negligent  manner  in  which  defendant  had 
constructed  its  railroad,  whereby  a  con- 
struction train  ran  oil  the  track.  I'laintiff 
was  employed  in  leveling  and  working  on 
the  track,  and  received  the  injury  in  going 
on  the  construction  train  to  the  place  where 
he  was  engaged  in  work.  Held,  conceding 
that  plaintilT  and  the  engineer  of  the  train 
were  fellow-servants  in  the  same  general 
business,  plaintiff  did  not  assume  tlic  risk 
arising  from  the  unskilful,  improper,  and 
negligent  manner  in  which  the  defendant's 
road  was  constructed.  Trask  v.  California 
Souihern  R.  Co.,  ii  Am.  &^  ■^".V"-  ■''''•  ^''■''• 
192,  63  Cal.  96. 

The  jiresence  of  one  clinker  of  unusual 
size  on  the  margin  of  a  railway  track  where 
switching  is  to  be  done,  and  on  which  a 
brakeman  accidentally  steps  in  descending 
Irom  a  moving  engine  in  the  due  course  of 
his  duties,  will  not  render  the  company 
liable  for  a  personal  injury  which  the  brake- 
man  thus  sustains.  I-fc  v.  Central  R.  &•  D. 
Co.,  86  Ga.  231,  12  5.  /:.  Re/>.  307. 

A  brakeman  stepped  into  a  cattle-guard 
and  was  killed  ;  the  railroad  company  was 
charged  with  negligence  in  placing  the  cat- 
tle-guard too  near  the  switch.  The  cattle- 
guard  was  on  tlie  line  of  a  municipal  corpo- 
ration, where  it  was  required,  and  about 
eighty  feet  Irom  the  head  of  the  switch, 
and  there  was  nothing  to  show  that  it  was 
more  dangerous  generally  than  if  it  had 
been  further  away.     Helt/,  that  the  company 


was  not  chargeable  with  negligence.  I/en- 
lierson  v.  Coons,  31  ///.  App.  75. 

A  switchman,  while  s;anding  on  the  foot- 
board of  a  tender  that  was  backing  on  a 
side  track,  let  go  the  hand-rail  to  shift  his 
lantern  from  one  hand  to  the  other,  ai.d 
was  till  own  oil  by  a  jerk  caused  by  a  worn 
rail  lelt  there  by  his  fellow-employes,  t!;.- 
trackmen.  He  had  full  means  of  know- 
ing the  condition  of  the  track,  and  the 
custom  of  the  road  as  to  using  wcni 
rails  for  side  tracks.  Hehi,  that  the  risk 
was  one  of  the  ordinary  risks  of  his  cmii'oy- 
nient,  and  that  he  had  no  ground  of  re- 
covery. (Marston,  J.,  dissenting)  Mic/ii- 
gan  C.  R.  Co.  v.  Austin,  40  JMich.  247.— 
FoLLowKD  IN  Batteison  v.  Chicago  «S:  G. 
T.  R.  Co.,  S3  Mich.  125. 

Where  an  accident,  caused  by  a  broken 
switch  rail,  resulted  in  the  derailment  of  an 
engine,  and  the  death  of  an  engineer  in 
charge  thereof,  and  the  evidence  tended  10 
show  that  the  rail  was  too  weak  and  light 
to  support  tlie  engine  and  rolling  stock 
used  on  the  xowA—held,  that  the  risk  of 
such  defects  was  not  to  be  deemed  to  have 
been  assumed  by  the  deceased  unless  it  ap- 
peared that  he  had  notice  that  the  rail  was 
unsafe.  Clapp  v.  Minneapolis  S^  St.  L.  R. 
Co.,  36  Minn.  6,  29  i\.  W.  Rep.  340. 

A  brakeman,  while  at  work  uncouj)ling 
cars,  caught  his  foot  between  a  guard  rail  and 
the  main  rail  of  the  track  and  was  killed  by 
moving  cars.  The  company  was  charged 
with  negligence  in  not  blocking  the  guard 
rail.  The  evidence  showed  that  some  of 
the  company's  guard  rails  were  l)lockcd 
and  some  not.  I/eltl,  that  the  risk  was  one 
that  the  brakeman  liad  assumed,  and  there 
could  be  no  recovery.  McNeil  v.  A'cw 
York,  L.  E.  &>  IV.  R.  Co.,  71  Nun  24,  :4 
jV.  V.  Supp.  616. — Following  Appcl  r. 
Buffalo,  N.  Y.  cS:  P.  R.  Co.,  111  N.  Y.  550. 

lUO.  Ki.sk  from  uhNtruetion.s  on  or 
near  track.* — An  engineer  having  no 
knowledge  of  the  proximity  of  a  lencc  to 
the  track  does  not  assume  the  risk  arniiig 
therefrom,  it  being  one  resulting  Irom  the 
non-performance  of  a  duty  which  the  law 
devolves  upon  the  company.  Murphy  v. 
Wabash  R.  Co.,  Wi,  Mo.  \\\,i\  S.  W.  Rep. 
862. 

Employes  are  not  presumed   to   assume 

*  Injury  to  switchman  by  being  struck  by  a 
switch  stand.  Assumption  ot  risk,  see  38  Am. 
&  E.NG.  R.  Cas.  50,  abstr 
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the  risk  of  peril  occasioned  by  the  nearness 
10  t''e  track  of  structures  like  signal  posts, 
ill  ttie  absence  of  notice  of  such  dangerous 
erection.  Johnson  v.  St.  Pan/,  M.  &•  J/.  A'. 
Co.,  \\  Am.  &*  Eii^^.  A'.  Ciis.  293,43  ■■'/''««■ 
53,  44  A'.  II'.  Rep.  SS4.  Scanlon  v.  Boston 
^  A.  R.  Co..  38  y/w.  >S-  E>!g.  A'.  Cas.  4S, 
147  Mass.  4S4,  7  .\'.  ..-{/.  J\i'ji.  141,  iS  .v.  /.', 
Kt-f>.  209. 

The  fact  that  it  was  the  duty  of  a  track 
walker,  a  fellow-servant  of  plainiiff,  to  ex- 
amine the  condition  of  the  track  just  before 
the  passage  of  the  train,  cannot  excuse  the 
delenclanc  of  negligence  in  leaving  a  ledge 
ot  rock  so  that  it  falls  from  the  jar  of  a 
])a33iiig  train.  This  was  not  an  oidinary 
hazard,  and  in  the  absence  of  evidence  to 
show  that  plaintiti  knew  of  the  dangerous 
condition  of  the  ledge,  the  cmirt  rightly  re- 
fu.se(l  to  instruct  the  jury  that  there  was 
contributory  negligence  on  his  part.  Jlcun 
V.  IVcstiTn  X.  C.  A\  Co.,  107  X.  Cur.  731,  12 
5,  F..  Rfp.  600. 

A  brakeiTian  cannot  recover  for  an  injury 
received  by  being  caught  between  a  nicjving 
freight  car  and  an  "  oil  house  "  used  by  the 
coni|)any,  and  built  so  near  the  track  that 
cars  cleared  it  by  only  a  few  inches.  It  was 
a  risk  of  his  employment  which  the  brake- 
man  is  held  to  have  assumed.  KcHv  v. 
Ba'.thnore  &>  O.  R.  Co.,  (/'a.)  11  A//.  Rfp. 
659. 

An  employe  on  a  railway  train,  injured 
by  tlie  fall  of  a  tree  across  the  roadbed,  is 
not  bound  to  show  that  lie  did  nut,  in  enier- 
ing  the  service  of  tlie  company,  assume  the 
risk  of  being  injured  in  t hut  manner,  '/'e-.ias 
&•  St.  L.  A'.  Co.  V.  V'allic,  60  Tex.  481, 

A  switchman,  who  was  charged  with 
making  \\\i  trains,  was  injured  by  striking  a 
switcli  stand  within  nine  or  ten  inches  of  a 
train  when  moving  on  the  track.  //,■/(/,  that 
the  risli  of  injury  arising  from  such  cause 
was  not  one  assumed  by  the  sviuhman. 
Pickoikv.  Union  Rac.  R.  Co.,  5  C'\t/t  612,  i 

L.  R.  yl.   131,    19    /\tC.    Rip      IQ!.  —  Ot'OllNG 

Hulchan  v.  Green  Hay,  \V.  iV  St.  1~.  R.  Co., 
68  Wis.  520,  32  N.  \V.  Kei .  529. — Ai'I'koved 
l.v  Hoss  V.  Northern  Pac.  R.  Co..  2  N.  Dak. 
1:8. 

An  employe  does  not  assume  the  risk  aris- 
ing from  the  erection  and  maintenance  of  a 
switch  stand  and  target  of  such  height  and 
in  such  position  and  condition  that  the  tar- 
get will  sometimes  come  in  C(3ntact  with  the 
sides  of  the  cars  of  passing  trains,  particu- 
larly when  such  employe  of  the  company 


knows  that  the  rules  of  the  company  pro- 
hibit the  erection  of  any  such  switch  stand 
within  less  tlian  six  feet  of  the  track.  Ross 
V.  Northern  Rac.  R.  Co.,  2  ..\'.  Va/c.  128,  49 
N.  IV.  Rep.  655.— Ai'l'KOViNG  Pidcock  v. 
Union  P.<c.  R.  Co.,  5  Utah  612,  19  Pac.  Rep. 
191  ;  Scanlon  v.  Hoston  &  A.  R.  C(j.,  147 
Mass.  4c4,  18  N.  E.  Rep.  209;  Pi'.ss  v. 
Northern  Pac.  R.  Co.,  5  Dak.  308,  40  N.  \V. 
Rep.  390. 

llil.  Ki^>k  from  <loiectivc  iti;i- 
chiiiorj,  tippliiincos,  etc.*— A  master 
is  not  liable  for  injuries  sustained  by  a  ser- 
vant in  the  use  of  an  apjdiance,  though  dif- 
ferent frcjin  and  more  <laiigeroiis  than  tlujse 
generally  emidoyed  in  the  service,  if  the  use 
o!  such  appliance  w;is  one  of  the  dangers 
incident  10  the  employment  voluntarily  as- 
sumed by  tiic  servant.  Hatter  v.  Illinois 
C.  R.  Co.,  69  Miss.  642,  13  So.  Rep.  S27. 

Danger  resulting  fn^m  negligence  is  not 
one  of  the  ordinary  risks  of  operating  dan- 
gerous machinery.  Broken  v.  Sullivan,  71 
Tex.  470,  10  .S".  W.  Rep.  288. 

WYl.  Itisk  I'roia  ItaudliiiK-  inn- 
cliincry. — Where  a  master  has  exercised 
due  diligence  in  the  selection  of  employes, 
and  in  providing  safe  machinery,  and  in  es- 
tablishing suitable  regulations  for  the  safe 
and  proper  conduct  of  his  business,  the 
risks  incident  to  the  use  and  handling  of 
such  machinery,  and  the  management  of 
the  det;ulsof  the  business,  must  be  taken  to 
be  assumed  by  the  employes  to  v.diom  such 
duties  are  committed.  J-raker  v.  Sf.  Paul, 
M.&'  M.  R.  Co.,  15  Am.  &"  Kttjf.  R.  Cas. 
256,  33  Minn.  54,  19  A\  \V.  Rep.  349. 

lt);j.  Kisk  Iroiu  defective  car  or 
eiifjino. — A  laborer  on  the  track  is  not 
bound  to  inform  himself  whether  an  engine 
is  in  g(3od  repaii',  or  whether  the  engineer 
thercuf  has  performed  his  duty  in  reporting 
a  defect  therein  ;  and  therefore  he  does  not 
assume  the  risks  arising  from  a  failure  of 
the  engineer  to  report  the  engine  as  unsafe 
or  defective.  Peoria,  I}.  &^  E.  R.  Co.  v. 
Johns,  43  ///.  .-///.  83. 

The  risk  of  a  defective  foot-board  is  not 
one  assumed  by  a  switchman  by  virtue  of 
his  employment.  O'Mellia  v.  Kansas  City, 
St.  J.  &=  C.  B.  R.  Co.,  115  .]/o.  205,  21  .S".  JV. 
Rep.  503. 

A  brakeman  does  not  asstime  the  risk  of 
injury  while  making  a  coupling  from  one  of 

*  Risk  of  employment  ;  use  of  defective  ma- 
cliinery  ;ind  appliaiues,  see  note,  S  Am.  &  E.SG. 
R.  Cas.  139;  2  //.  163. 


13(i 


EMPLOYES,  INJURIES   TO,  194,  105. 


i>fe 


4 


till; 


the  cars  having  no  bumper,  as  it  is  the  duly 
of  the  company  to  provide  safe  cars. 
Malioncy  \.  AVti'  Votl:  C.  e~  //.  A'.  A'.  Co., 
39  A'.  )'.  5.  A',  yii,  bo  Nit/i  5S6,  15  A'.  )'. 
:iu/>/).  501  ;  ajllnitcd  in  131  A'.  )'.  623,  ;;/«•/«., 
43  X.  V.  S.  K.  y(0. 

A  brakemau  dues  not  assume  the  risk  of 
injury  resuliiii.i;'  Ironi  a  railroad  company's 
iic,:;lect  tcj  ast.ijrtain  and  repair  delec:.ive 
iiiake  stoi)S.      Win  '/'(tss/-//  v.  A\h    . '• 

/;.  ii;-^  ?r.  a'.  t\>.,  1  j//s<:  299, 46  .»■.  i 

7O7,  20  A'.  )■.  S;.'/'/'.  70S;  rc;v_i;uii:i:  -/ 

///  2  J//.VI-.  592. 

It  does  nui  consliuitc  iic.i^digcnr''  for  a 
railway  company,  in  tlie  ord.inavy  t-uihC  1  ' 
bnsini.'SS,  to  receive  and  trans]). irt  tlio  ca::> 
of  oilier  roads,  in  general  use.  which  may 
not  be  construcled  with  the  most  ajiprovcd 
appliances;  and  the  transportation  oruse  oi 
such  cars  l)y  the  company  is  one  of  the  risks 
which  an  emi)li.>yc  assumes  in  undertaking 
tlie  em[)loyment.  />'.? A /,-,'/;/  v.  C/iiiih^o,  A\ 
/.  &^  J'.  J\.  Co.,  50  /or.',,- oSo.—QuoTr.i)  IX 
r.allon  7'.  Chicago  <S:  N.  W.  K.  Co.,  5  Am.  & 
ICng.  R.  Cas.  4S0,  54  Wis.  257,  41  Am.  Rcji. 
31.  Ri:vii'.\\i:i)  IN  Gotilu;b  f.  New  York, 
L.  E.  \  \V.  R.  Co..  24  Am.  &  Kng.  R.  Cas. 
421,  100  X.  V.  462.  3  N.  v..  Rep.  344. 

.\  hrakeman,  injured  by  coupling  a  dam- 
aged car,  cannot  secure  exemption  from  the 
Ci'nscqnences  of  a  custom  which  required 
the  car  to  be  m.arked  "  out  of  order,"  which 
was  done  in  the  |)articular  case,  by  showing 
his  inability  to  read.  JVat.wn  v.  Houston 
e'-  /'.  C.  K.  Co.,  II  .■l;;t.&^  A'//;,'-.  A'.  O.v.  213, 
58  7>.r.  ^34. 

lt)4.  l"isk  Iroiii  i!iaiiajJi«Miieiit  and 
<>l»<'ra(i«ni  ofts'.iins, — Great  care  and 
car.tion  are  required  on  the  part  of  rail- 
road comijanies,  when  they  are  moving  cars 
in  places  where  the  general  public  have  a 
right  to  pa-^s,  to  in  some  manner  announce 
their  approach  ;  but  a  difTcrcnt  rule  obtains 
in  the  companies'  yards,  where  cars  arc  be- 
ing distribi'.ted  and  trains  made  up.  The 
employes  about  such  y;u-ds  undcr;-.tand  the 
situation  ;  they  know  the  manner  of  doing 
the  business  therein,  that  cars  frequently 
p;iss  without  notice  of  their  apjjtoach,  and 
tlif'v  assume  the  risks  incident  to  the  busi- 
iK'^s  as  thus  conducted.  Crorcf  v.  AVrf 
]\'r/:  C.  ^-^  //.  A".  A'.  Co.,  70  ////n  37,  53  X. 
]'.  S.  A\  558.  23  X.  ]'.  Si//>/>.  1 100. 

Whether  an  accident  occasioned  by  a 
switch  being  tuispliiced.  whereby  a  train  is 
run  upon  a  side  track  and  against  cars 
standing  there,  is  not  within  the  risks  as- 


sumed by  an  engineer  in  entering  into  the 
employment  of  the  company  to  run  ito 
engines,  (///urc-.  Lyon  v.  Dttroit,  L.  &^  L. 
M.  A.  Co.,  31  Mic/!.  429. 

Whether  a  brakcuian  can  recover  against 
a  railway  company  for  an  injury  received  in 
consecjuence  ul  the  conductor's  managing 
the  locomotive  iu  the  engineer's  absence, 
qiKvrc.  Judgment  denying  such  liabiliiy 
ailirmed  by  a  oivided  court.  Rodnhxn  v. 
Michigan  C.  R.  Co.,  17  Am.  6-»  Eng.  R.  Cas. 
-;2i,  55  J/it//.  57,  20  X.  IV.  Kep.  7S8. 

A  misplaced  switch  caused  a  train  to 
lease  the  track,  and  killed  an  engineer. 
F(.'ii  •'^onihs  before  the  freight  trains  had 
bec.i  un  on  the  tracks  in  the  op[)osiie 
direction,  ;.'(!  in  a  direction  which  would 
have  caused  the  train  in  question  to  strike 
the  switch  heel  instead  of  the  switch  licad, 
anfl  thereby  lessen  the  danger.  JfclJ,  that 
the  change  to  running  in  the  opposite  direc- 
tion did  not  so  increase  the  risk  of  the  em- 
ployment as  to  charge  the  companv  with 
negligence.  Xayior  v.  A'ciu  V01/:  C.  &^  H. 
A'.  R.  Co.,  33  J-W.  Rep.  cSoi. 

A  fireman,  while  cleaning  the  ash  pan  of 
his  locomotive,  was  killed  by  another  train 
being  run  against  the  engine.  Held,  that  the 
risk  was  one  that  llie  fireman  had  assumed, 
though  the  train  was  run  contrary  to  a  rule 
of  the  company. *  Wabasli,  St.  L.  &-•  /'.  A'. 
Co.  V.  Conkling,  15  ///.  Ap/t.  157. 

105.  —  tiyJKg  sv.  Ufii  —  siiuiitiiifj 

cars. — PlaintilT,  a  brakeman,  was,  in  pur- 
suance of  his  duties,  standing  on  top  of  cer- 
tain freight  cars  while  a  flying  switch  was 
being  made.  Sometimes  the  brakeman  un- 
coupling cars  gave  the  signal  to  the  engineer 
to  go  ab.ead  when  the  uncoupling  was  ef- 
fected, and  sometimes  the  Jjrakeman  was  in 
the  position  of  plaintilT.  In  the  jjresent 
case,  the  former  gave  the  signal  and  plainiifT 
was  knocked  off  the  train  by  the  sudden 
start  and  injured.  Held,  that  he  was  not 
entitled  to  damages.  Yonll  v.  Sioux  City 
&>  P.  R.  Co.,  21  Am.  &^  Eng.  R.  Cas.  5S9, 
66  lo-ca  346,  23  X.   IV.  Rep.  736. 

It  was  immaterial,  where  a  brakeman  is 
injured  in  the  performance  of  his  duties 
where  a  flying  switcli  is  being  made,  that  a 
rule  of  the  company  required  its  servants  to 
e.xcrcisc  care  when  making-  flying  switches, 
and  to  avoid  them  even  if  it  increased  the 
work.  VouUw  Sioi/.v  City  &-■  P.  R.  Co.,  21 
.i\m.  Sr'  Eng.  R.  Cas.  589,  66  /o^ua  346,  23  A'. 
U'.Rrf..7l6. 

If  it  were  conceded  that  a  railroad  cc  m- 
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pony  is  guilty  of  negligence  if  it  allows  fly- 
ing switches  to  be  made,  yet  if  an  employe 
l.-ii.j\v.s  oi  tlie  custom, and  witliout  objection 
participates  and  aids  in  making  such 
switches,  he  waives  the  negligence  of  the 
company  and  assumes  tiie  rislc,  and  cannot 
recover  if  he  is  injured.  Yoiill  v.  Sioux 
City  Sf'  p.  R.  Co.,  21  An:.  ^S^»  A";;^.  A".  Cus. 
589,  66  Iowa  346,  23  A'.   W.  Rep.  736. 

A  servant  cannot  recover  of  a  company 
for  injuries  sustained  while  shunting  trucks 
upon  the  line  of  its  road,  in  the  al)sencc  of 
evidence  of  negligence  or  breacli  of  duty 
on  llie  part  of  the  comiiany  towards  him. 
Mcinhery  v.  Great  IJVs/.:,-:.  ■?.  Co.,  14  ^///. 
Gis.  179.  —  Di.STlNGUI.siiiNG  Woodley  z: 
Mctroi)olitan  Dist.  R.  Co.,  2  Ex.  D.  3S4. 

IJXJ. — -  s(ul(l«Mi  Jerlvs  jiiid  nu>v«'- 
inculs.— A  railroad  bnikeuum  assumes  the 
rislc  of  injury  from  the  jerk  given  to  a 
freight  train  by  taking  up  the  slack.  Jhcis 
V.  Baltimore  iS^  t*.  R.  Co.,  152  Re.  St.  314, 
25  At/.  Rip.  49S. 

PlaiiitifT  cannot  recover  if  the  sudden 
movement  was  the  ordinary  result  of  trains 
entering  on  switches.  Ruthuii^e  v.  Missouri 
Fac.  R.  Co.,  wo  Mo.  312,  19  .S".    IV.  Rep.  3S. 

Where  a  gravel  or  repair  train  is  man- 
aged as  usual,  and  the  jerk  complained  of  is 
only  such  as  would  be  expected  to  occur  on 
a  train  of  that  character  in  doing  its  work, 
the  emiiloycs  engaged  on  it  or  attached  to 
it  take  the  risk  as  incitleiit  to  the  service, 
and  if  injured  by  the  jerk,  cannot  recover 
of  the  company.  Central  R.  &>  />'.  Co.  v. 
Siws,  So  Ca.  749,7  S.  K.  Rep.  176.  — Dis- 
Ti.\Gui.sniNG  Gainesville,  J.  &  S.  R.  Co. 
■'.  Wall,  75  Ga.  2S2.  —  DisTiNGUisHi'.n  in 
Hudson  V.  Georgia  Pac.  R.  Co.,  85  Ga.  203. 

15)7.  Kisk  I'roiu  backing'  train.— 
Tlie  danger  of  injury  arising  fiom  the  en- 
gineer backing  the  train  upon  a  stationary 
car  with  force  so  great  as  to  make  the  dead- 
woofls  meet,  is  a  risk  of  employment  as- 
sumed by  a  brakeman ;  but  he  did  not 
assume  any  risk  where  the  accident  was 
caused  by  the  defective  bumper  of  the 
moving  car,  which  hung  lower  than  it 
ought,  passing  under  the  bumper  of  the 
stationary  car,  and  thus  permitting  the 
dead  woods  to  come  together.  Goodricli  v. 
New  York  C.  &•  //.  R.  R.  Co.,  41  ./;'/.  (T- 
Awi,^  R.  Cas.  259.  116  A'.  )'.  39S,  22  X.  E. 
Rep.  397,  26  N.  v.  S.  R.  767,  5  L.  R.  A. 
750 :  aflrmitu;  3  A'.  1'.  .V.  R.  774.— Dl.s  riN- 
GCisiiKD  IN-  .Arnold  v.  Delaware  &  H.  Canal 
Co.,  125  N.  Y.  15.    Followed  in  Mahoncy 


V.  New  York  C.  &  H.  R.  R.  Co.,  39  N.  Y,  S. 
R.  911,60  Hun  5S6,  15  N.  Y.  Supp.  501. 

The  backing  uf  a  construction  train  in 
the  usual  manner  of  its  operation  does  not 
subject  a  track  hand  employed  thereon  to 
any  unusual  risk  not  assumed  as  a  condi- 
tion of  his  service,  although  he  is  injured 
by  such  backing.  UalTestoii.  H.  &>  S.A./i'. 
Co.  V.  .Irispe,  48  Am.  &^  E'tg-  R-  Cas.  350, 
81   Te.v.  Si?.  '7  -S'.  f  •  R>P-  47- 

A  fireman  who  was  young,  but  who  had 
cotisiderable  c-xperioncc  and  who  knew  how- 
trains  were  operated,  went  under  his  eiij^ine 
to  clean  the  ash  pan,  while  the  train  was  on 
a  s'ding,  and  was  injured  Ijy  another  engine 
backing  against  it.  No  <ine  directed  him  to 
clean  tlie  pan,  and  the  engineer  was  otluT- 
wise  occupied  and  did  not  know  iliat  he 
was  under  the  t'ni;ine.  The  ash  pan  needed 
cleaniiig,  but  there  was  no  pre-sing  neces- 
sity for  its  being  done  before  the  engine 
got  back  to  the  regular  yards.  //</</,  that 
the  injury  was  due  to  the  fireman's  own 
negligence,  and  he  could  not  reco\'er. 
i'/n<m  R.  (S-  7".  Co.  v.  Leahy,  9  ///.  App.  353. 

A  verdict  is  properly  directed  for  the  de- 
fendant, where  the  plaintiff  went  to  sleep  in 
a  caiioose  car  while  it  was  standing  u[)on 
an  extension  track  used  during  the  night  to 
shove  cars  in  upon,  and  which  was  struck 
by  such  car,  injming  the  plaintiff.  Jaecbs  v. 
Lake  Shore  &<•  J/.  >'.  R.  Co.,  84  J/irh.  299, 
47  A'.    J!'.  Rep.  C(>Q. 

1U8.  Hi.sk"  IVom  car  iiuproporly 
loa«l(Ml.— A  brakeman  was  killed  while 
riding  on  the  brake-beam  of  the  tender, 
and  backing  to  take  on  certain  cars.  When 
about  half  way  to  the  cars,  the  tender 
struck  a  flat  car,  loaded  with  rails  which 
projected  over  the  ends,  which  projeciing 
ends  struck  the  l)rakeman  and  killed  him. 
He  did  not  know  the  car  was  on  the  traf  k, 
and  could  not  see  it  from  his  position  on 
the  tender.  Nelil,  that  the  death  was  due 
either  to  the  negligence  of  co-employes  or 
to  the  ordinary  risks  of  the  service,  and  in 
either  event  the  company  was  not  liable. 
Jaeksoii  v.  Missouri  Pac.  R.  Co.,  {.Mo.)  14  .V. 
W.  Rep.  54.  Jaeksoit  v.  Mis.wuri  Pac.  R. 
Co.,  104  Jifo.  448,  16  5.  ir.  Rep.  413.— Dis- 
TiNGULSHiNG  Smith  7:  Wabash,  St.  L.  &  P. 
R.  Co,,  92  Mo.  359.  OcoTiNG  Northern  C. 
R.  Co.  V.  Husson.  12  Am.  &  Eng.  R.  Cas. 
244,  loi  Pa.  St.  I ;  Atchison,  T.  cS:  S.  F.  R. 
Co.  -,'.  Pltinkett,  25  Kan.  i?,S.— Louisville 
&•  A'.  R.  Co.  V.  dm'er.  31  Am.  &^  Eni:.  R. 
Cas.  1 68,  Ss  Tenn.  465,  3  S.   W.  Rep.  S24. 
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Nor  is  the  foregoing  rule  inapplicable  be- 
cause the  company's  train  dispatcliur  di- 
rected the  brakcnian  to  l;o  with  a  l<jcomo- 
tive  and  tender  on  a  side  track  on  which  the 
daiii^erous  car  stood  and  with  which  the 
tender  collicUd,  therel)y  causing  the  injury, 
it  not  appearing  what  tlie  duties  (jf  the 
train  dispatcher  were,  nor  that  he  knew  of 
the  locaiion  of  the  dangerous  car  on  the  side 
track,  or  of  its  being  laden  with  projecting 


where  no  watchman  was  stationed  by  the 
railroad  company.  //^A/,  that  the  accident 
was  one  of  the  risks  assumed  l)y  the  dece- 
dent, and  tiiat  his  representatives  could  not 
recover  damages  for  his  death.  Kiiiiisty  v. 
Delaware,  L.  <S-  IV.  K.  Co.,  151  Fa.  St.  74, 
25  At  I.  Rep.  yj. 

litOO.  lti.sk  i'l'oiii  riinnlii^  at  high 
rate  of  speed. — A  brakeman  in  entcrir;^; 
the  service  of  a  company  only  assumes  sucli 


rails.    Jackson  v.  Missouri  I'ac.  A'.  Co.,  104      dangers  as  are  incident  to  the  operation 


J/o.  44S,  16  -V.  ly.  Kcp.  413.— Quoted  in 
Thomas  v,  Missouri  Pac.  R.  Co.,  109  Mo. 
1S7. 

In  an  action  by  a  track  walker  for  in- 
juries caused  by  a  piece  of  coal  falling  from 
a  tender  on  which  the  coal  was  heaped  up 
above  its  top,  plaintitl's  own  testimony 
showed  that  he  liafi  seen  the  tender  over- 
loaded in  that  way  before,  that  it  was  cus- 
tomary so  to  load  it,  and  that  lie  had  seen 
pieces  of  coal  on  the  track.  Held,  that  if 
such  method  of  loading  was  negligent,  yet 
plaintilf,  having  knowledge  thereof,  assumed 
the  risk  of  injury  therefrom  as  one  of  the 
risks  incident  to  his  employment.  Schnlts 
V.  Chicago  &'  A\  W.  R.  Co.,  28  Am.  5^  E/ig. 
R.  Las.  404,  67  IVis.  616,  58  Am.  Rep.  8S1, 
31  .V.  IF.  Rep.  321. 

1J)1).  IJi.sk  li-<)ineollisioiiswith  cat- 
tle or  teams.- -The  liability  to  injury  to 
train  employes  by  coming  in  contact  with 
animals  trespassing  on  the  road  is  one  of 
the  dangers  incident  to  the  operation  of 
railroads  and  may  be  encountered  inside  of 
inclosures  having  cattle-guards,  as  well  as 
outside.  U'aril  w.  L'onner,%o  7V.i-.  168,  15 
6".  W.  Rep.  S05. 

Plainiilt,  a  locomotive  engineer,  in  the 
employ  of  the  defendants,  received  injuries 
from  the  derailment  of  liis  engine  at  night, 
caused  by  its  coming  in  contact  with  a  cow 
fastened  in  a  bridge  on  the  railway  track, 
with  her  legs  down  between  the  ties.  Less 
than  three  hours  before  that  time  the  track 
over  the  bridge  was  clear  of  obstruction. 
//<•/'(/,  that  the  evidence  did  not  show  de- 
fendants to  have  been  guilty  of  negligence; 
and  also,  that  the  accident  was  writhin  the 
assumed  risks  of  plaintifT's  employment, 
Manson  v.  Eddy,  3  Tex.  Civ.  A  pp.  148.  22 
S.  \V.  Rep.  66. 

A  freight  conductor  employed  for  many 
years  in  switching  trains  on  a  short  section 
of  a  railroad  was  killed  while  seated  on  the 
pilot  of  a  shifting  engine  by  collision  of  the 
engine  with  a  wagon  at  a  public  crossing 


the  road  in  a  reasonably  prudent  and  care- 
ful manner,  and  he  does  not  assume  tiie 
risk  of  dangers  arising  from  running  liie 
trains  at  too  great  a  speed.  Conners\.  Ri:r- 
liitgton,  C.  A'.  &>  N.  R.  Co.,  74  Jou/a  3S3,  37 
■N.  IV.  Rep.  966. 

A  civil  engineer  employed  by  a  railroad 
company  in  the  construction  of  its  road 
only  assumes  the  risks  incidental  to  the 
operation  of  the  trains  over  a  new,  partly 
completed  roadbed  and  unballasted  track, 
in  a  reasonably  prudent  and  careful  man- 
ner, and  does  not  assume  risks  which  are 
the  result  of  running  trains  at  an  unreason- 
ably high  rate  of  speed  over  such  track,  es- 
pecially when  it  appears  that  the  comnany 
negligently  failed  to  keep  such  trac.  in 
proper  condition.  Meloy  v.  Chicago  &^  N. 
IV.  R.  Co.,  38  Am.  &^  Eng.  R.  Cas.  130, 
77  loT.'a  743,  42  A".  IV.  Rep.  563.— Distin- 
GUISHKU  IN  Carlson  v.  Oregon  S.  L.  &  U. 
N.  R.  Co.,  21  Oreg.  450. 

20t.  Kisks  li'oiii  the  use  of  suow- 
plows— "IJiU'kiii}»'  snow."— When  ;in 
employe  of  a  railroad  undertakes  the  per- 
formance of  any  duty  which  requires  him 
to  engage  in  "bucking  snow,"  he  assumes 
the  usual  and  ordinary  hazards  connected 
with  such  work,  and  if,  in  performing  sucli 
work  in  the  ordinary  way,  he  is  injured,  lie 
has  no  reason  to  complain.  Bryant  v.  /),■/;- 
liitgtou,  C.  R.  &<>  N.  R.  Co.,  21  A)H.  &=  E/(^: 
R.  Cas.  593,  66  /o7va  305,  55  .-lin.  Rep.  2jj. 
23  A',  /r. /iV/.  678.— Approving  Morse  v. 
Minneapolis  &  St.  L.  R.  Co.,  30  Minn.  465  ; 
Naylor  7>.  Chicago  &  N.  \V.  R.  Co.,  53  Wis. 
661  ;  Howland  v.  Milwaukee,  L.  S.  &  W.  R. 
Co.,  54  Wis.  226. 

Dangers  from  snowbanks  are  inseparable 
from,  the  operation  of  railroads  where  snow 
prevails  and  is  removed  from  the  track  by 
snowplows ;  and  when  employes  enter  the 
service  they  assume  such  risks.  Brown  v. 
Chicago,  R.  I.  &^  p.  R.  Co.,  69  loiva  161,  28 
A^  W.  Rep.  487  ,  affirming  64  loxua  652,  21 
A^.   IV.  Rep.  193.— Following  Dowell  v. 
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Burlington,  C.  R.  &  N.   R.  Co.,  62  Iowa 

629. 

One  of  the  acts  of  negligence  relied  upon 
as  a  ground  of  recovery  was  the  order  of  de- 
fendant to  plaintiff's  intestate  to  couple  two 
engines  together,  tender  to  tender,  and  use 
them  in  "bucking  "  snow  off  tlie  road,  tliis 
being  claimed  to  be  a  dangerous  and  unsafe 
practice.  The  undisputed  evidence  was 
that  this  was  the  general  and  common  prac- 
tice of  tlie  defendant  and  other  roads  in  tlie 
state,  well  understood  by  all  railroad  en- 
gineers, including  the  defendant's,  and  one 
which  they  were  frequently  called  upon  to 
engage  in.  Held,  that  under  these  circum- 
stances the  dangers  incident  to  such  a 
practice  (assuming  that  the  company  was  not 
negligent  in  the  matter  of  keeping  its  track 
and  engines  in  i>roper  order)  must  be  held  to 
have  been  assumed  by  the  deceased  as  in- 
cluded in  the  ordinary  risks  of  the  em|)loy- 
ment  in  which  he  engaged,  and  tlierefore  it 
was  error  to  submit  tliat  question  to  the 
jury.  Morse  v.  Mtitncapolis  iS-*  St.  L.  R.  Co., 
II  Am.  6-  Eiig.  A\  Ciis.  168,  30  Minn.  465, 
16  ;V.  W.Rcp.  358.— Approved  in  Bryant 
V.  Burlington,  C.  R.  cS:  N.  R.  Co.,  66  Iowa 
305.  Keviewkd  in  Doyle?'.  St.  Paul,  M.  & 
M.  R.  Co.,  41  Am.  &  Eng.  R.  Cas.  376,  42 
Minn.  79,  43  N.  \V.  Rep.  ,  07. 

A  locomotive  engineer  was  injured  by  his 
engine  ruiming  into  a  snow  drift  in  a  deep 
cut.  The  evidence  showed  that  deceased 
had  charge  of  one  of  four  engines  coupled 
together,  which  had  been  sent  o»it  to  re- 
move snow  drifts.  The  manner  in  which 
the  train  was  made  up,  equipjicd,  and 
manned  showed  the  purpf)se  for  which  it 
was  intended.  Hands  employed  on  the 
train  were  informed  that  the  train  was  in- 
tended to  open  the  road,  although  there 
was  no  direct  proof  that  deceased  received 
this  information.  Deceased  had  been  em- 
ployed on  the  division  where  the  accident 
occurred  for  four  years.  Held,  that  there 
was  no  evidence  of  negligence  on  the  part 
of  the  company,  and  that  the  risks  involved 
were  intelligently  assumed  by  the  deceased. 
Derr  v.  Lehigh  Valley  R.  Co.,  158  Pa.  St. 
365,  27  Atl.  Rep.  1002. 

202.  ICi.sk  of  daiij^cr  while  coup- 
ling cars.*— It  is  not   necessarily   negli- 


*  Risks  assumed  by  servants  in  coupling  cars, 
see  note,  15  Am.  &  Eng.  R.  Cas.  264. 

Injury  to  employ6s  while  coupling  cars  having 
projecting  loads.  Risks  of  employment,  see 
53  Am.  &  Eng.  R.  Cas.  351,  abstr. 


gence  on  the  part  of  a  railroad  company  to 
receive  and  use  cars  wliich  have  tlr.iw-hcads 
of  unequal  heights,  which  necessarily  in- 
crease the  danger  (jf  coupling.  U'ooa'-.Jorth 
V.  St.  Raul,  M.  ^S^•  M.  R.  Co.,s  McCraiy  (  U. 
S.)  574,  iS  Fed.  Rep.  2S2. 

Railroad  employes  who  are  required  ♦.(> 
couple  and  uncou])le  cars  are  presumed  to 
know  the  risk  (jf  the  bu<<iness  and  to  as^um:■ 
it.  They  are  presumed  to  know  that  cars 
of  various  construction  and  mode  of  coup 
ling  will  pass  over  the  roarl  anfl  be  cou|)led 
and  handled  by  them,  and  they  take  upon 
themselves  the  duty  of  ascertaining  the 
kind  of  cars  handled,  and  to  use  tlie  neces- 
sary caution  to  avoid  injury.  liotry  v. 
Bond,  34  Fed.  Rep.  lOJ.  l)ysini:;er  v.  Lin- 
cinnati,  S.  S^  M.  R.  Co.,  <)T,Mi:/i.  646,  53  A'. 
W.  Rep.  S25.  Thomas  v.  Missouri  J\ic.  R. 
Co.,  53  .////.  &>  d^iig.  R.  Cds.  146,  109  Mo. 
187,  iS  .S".  IV.  Rep.  980.— QuuTi.NG  T(jk(li>. 
W.  &\V.  R.  Co.  7'.  Hlack,88  111.  112;  Michi- 
gan C.  R.  Co.  7/.  Smithson.  45  Mich.  212 
Jackson  7'.  Missouri  I'ac.  R.  Co.,  104  Mo. 
448. — Siinms  v.  South  Carolina  R.  Co.,  31 
Am.  &•  Eng.  R.  Cas.  199,  26  So.  Car.  .^90,  2 
.S.  E.  Rep.  486.  Nashville,  C.  &^  St.  L.  R. 
Co.  V.  U'/teeler,  {Tenii.)  4  ^//;/.  &=  I'^i'^l-  F. 
Cas.  633.  Kelly  v.  Abhot,  21  Am.  &=  !'-"};■  F. 
Cas.  633,  63  Wis.  307,  23  A'^.  W.  Rep.  S90, 
53  v/w.  Rep.  292. — Applying  Whitwam  v. 
Wisconsin  &  M.  R.  Co.,  58  Wis.  408; 
Toledo.  W.  &  W.  R.  Co.  v.  Hlack,  88  III. 
112.  Quoting  Ballou  v.  Chicago  &  N.  W, 
R.  Co.,  54  Wis.  257.  Rk.vikwini;  Smith  v. 
Potter,  46  Mich.  258. 

Tlie  conductor  of  a  switching  crew  in  a 
railroad  freight  yard,  who  is  familiar  with 
the  business,  assumes  the  risk  of  injury 
caused  by  cars  being  loaded  with  timbers 
projecting  over  the  ends,  and  cannot  re- 
cover, where  the  business  is  condurion  in 
the  ordinary  way,  for  an  injury  received 
from  such  cause  while  attempting  to  make 
a  coupling.  Jloyle  v.  AV7i'  ]'orh  &^  A'.  E.  R, 
Co.,  151  Mass.  102,  23  X.  E.  Rep.  S27.— FOL- 
LOWING Lotliro[)  V.  Fitcliburg  R.  Co.,  150 
Mass.  423. 

A  brakeman  employed  on  a  freight  train 
cannot  recover  for  injuries  sustained  in 
coupling  o  his  train  a  locomotive  equipped 
with  a  coupler,  not  defective  as  one  of  its 
make,  but  more  dangerous  in  the  use  for 
freight  trains  than  those  generally  em- 
ployed, if  the  use  of  such  coupler,  on  cer- 
tain freight  engines  of  tlfe  company  (de- 
signed for  passenger  service  on  occasion) 
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was  tKjt  unusual  when  he  entered  the  em- 
ployment, and  lie  rcco-iiizcd  that  he  would 
he  rcijuitcd  to  niakc  couplings  with  tiie 
same.  ] latter  v.  Illinois  C.  A'.  Co.,Gg  Miss. 
642,  13  Sl>.  Rip.  827. 

The  (laii^'cr  arising,'  from  the  use,  iiv  a 
yanl  master,  of  a  oouplini;  coiisisiiii,^  of  a 
piece  of  l)rai<(;-beam  rod,  jjartly  bent,  but 
not  suilu:ifiuiy  to  stay  in  place  when  the 
cars  Ir.unp  lotjelher,  cannot  be  declared,  us 
ni. liter  <jf  law,  one  of  the  ordinary  risks  of 
the  eini)!oynient  of  a  switchman  injured  in 
consequence  thereof,  and  having  no  knowl- 
cd^^o  or  notice  of  said  facts.  Tityloy  v. 
Missouri  Pac.  R.  Co.,  {Mo.)  iG  S.  U'.  Rrp. 
206. 

A  brakeman  on  a  moving  train  fell  be- 
tween cars  while  engaged  in  uncoupling 
tliem,  and  into  a  culvi;rt,  so  that  he  was 
killed.  J/i'lil,  that  there  was  no  evidence  of 
any  such  defect  in  the  cross-ties  or  culvert 
as  would  render  the  company  liable.  Little 
ROik  &>  Ft.  S.  R.  Co.  V.  Tin.iusLiiil.  21  Am. 
<5^  Fjii^.  R.  Cas.  619,  41  Ar/.:  3S2. 

2();J.  IJisksasisiimcd  by  voluiiti"er.s.* 
—One  having  no  interest  in  the  perform- 
ance of  certain  railroad  work,  but  who  vol- 
unteers to  assist  in  such  v.ork,  assumes  all 
the  risks  incident  to  the  w<jrk  he  has  so 
undertaken.  Kason  v.  Saln'iie  &^  E.  T.  R. 
Co.,  65  Tex.  577. 

A  bvstander  who  attempts  to  assist  in  the 
switching  of  cars  of  a  construction  train,  at 
the  request  of  the  head  ])rakeman  left  in 
charge  of  the  switching  while  the  conductor 
is  temporarily  absent  attending  to  his  usual 
duti.s  at  the  station,  is  a  mere  volunteer 
and  assumes  all  risks  incident  to  the  situa- 
tion, especially  where  such  brakeman  has 
no  authority  to  employ  additional  men, 
even  thougli  the  existing  force  is  insuf- 
ficient. Church  V.  Chiarf^o,  M.  &>  St.  P.  R. 
Co..  50  Afinn.  218,  52  A'.  IV.  R,p.  647. 

If  a  boy  wlio  gets  on  an  engine  at  the  re- 
quest of  the  fireman,  to  assist  in  getting 
water,  be  considered  an  employe,  he  assumes 
the  risk  of  the  employment.  Flower  v. 
Pennsylvania  R.  O.,  69  Pa.  St.  210. — DlS- 
TINGUI.SHING  Pennsylvania  R.  Co.  v.  Rooks, 
57  Pa.  St.  339;  Rauch  v.  Loyd,  3[  Pa.  St. 
358 ;  Pennsylvania  R.  Co.  ?'.  Kelly,  31  Pa. 


;mi- 


*  Volunteer  assistinp;  employfe  assumes  risks 
of  employment,  see  note,  5  L.  R.  .\.  792;  22 /</. 
663. 

Liiiliility  of  company  to  one  injured  while 
voliinieering  to  assist  employ^,  see  note,  54  Am. 
Rep.  805. 


St.  372 ;  Kay  v.  Pennsylvania  R.  Co.,  65  Pa. 

St.  269. 

l^huntilf,  not  bi  ing  in  the  employ  of  de- 
fendant, at  tlte  request  of  a  watchman  at- 
tempted to  signal  and  stop  a  train,  ami  to 
that  end  attemjjletl  to  board  the  train  wlicn 
in  motion,  and  was  seriously  injured.  Tlie 
watchman  had  instructed  jtlaiiitilf  fully  as 
to  the  pro[)cr  signals  to  be  given,  but  no  re- 
quest was  made  iliat  he  should  attempt  to 
board  the  train,  nor  did  it  ajjpear  that  the 
watchm.'.n  had  any  autiiority  to  make  such 
a  request,  //c/i/,  that  the  service  attempted 
was  voluntarily  assumed,  and  therefijre  at 
his  own  risk.  /Hair  v.  Granil  Rapids  ij--»  /. 
R.  Co.,  24  j-hn.  &^  P-n^i;.  R.  Cas.  430,  60  Mich. 
124,  26  A'.   W.  AV/,  y55. 

1!04.  No  rofovcry  lor  iiijiii-ios  I'roiu 
risks  assuiiu'«l. — A  servant  who,  in  the 
execution  of  his  master's  business,  receives 
an  injury  from  one  of  the  risks  incident  to 
the  business,  cannot  hold  the  master  re- 
sponsible, but  must  bear  the  consequences 
himself.  Carpenter  v.  Mexican  Nat.  R.  Co., 
39  Fcif.  Rep.  315,  17  Waslt.  L.  Rep.  630. 
IVoodu'orth  V.  St.  Paul.  M.  &^  M.  R.  Co.,  5 
McCrary  (C.  S.)  574,  iS  Fed.  Rep.  282. 
Pratlicr  v.  Richmond  &'  D.  K.  Co..  80  (/<?. 
427,  9  .S".  E.  Rep.  530.  Chicago,  />'.  c--»  O.  R. 
Co.  V.  Clark,  2  ///.  App.  596.— Foi.LOV>i.  u  ix 
Chicago,  11  c'^:  O.  R.  Co.  v.  Van  Uagen,  2  111. 
A\y\->.Go2.—J)andie\'.  Southern  J\(C.  R.  Co., 
42  La.  .Inn.  686,  7  So.  Rep.  792.  Renfro  v. 
Chicat^o,  K.  L  &>  P.  R.  Co.,  86  Mo.  302. 
Missouri  Pac.  R.  Co.  v.  Callbreath.  66  Pcx. 
526,  I  .S".  W.  Rep.  622.  — iM)i,L()WiN(;  Inter- 
national iS:  G.  N.  R.  Co.  v.  Hester,  64  Tex. 
401  ;  Missouri  Pac.  R.  Co.  7'.  Watts,  63  Tex. 
549;  Watson  V.  Houston  &  T.  C.  R.  Co.,  58 
Tex.  \i\.— Norfolk  &-  \V.  R.  Co.  v.  Cottrell. 
31  Am.  &>  Eng.  R.  Cas.  235,  S3  Va.  512,  3  -S'. 
E.  Rep.  123.  Kelley  v.  Chicago,  M.  <S>»  St. 
P.  R.  Co.,  5  ^hn.  iS-»  Fni,'-.  R.  Cas.  469,  53 
IVis.  74,  9  N.  ir.  Rep.  816.— Quoting 
Flannagan  v.  Chicago  iS:  N.  W.  R.  Co.,  50 
Wis.  462. — Priestley  v.  l'^07uler.  3  A[.  &>  IV. 
I.  Hutchinson  v.  Vor/c,  N.  <S-  P.  R.  Co.,  5 
Ex.  343. 

For  accidental  injuries  incidental  to  the 
service,  the  employer  is  not  responsible, 
either  at  common  law  or  under  the  statute. 
Mobile  &>  0.  R.  Co.  v.  George,  94  Ala.  199, 
10  So.  Rep.  145. 

In  such  a  case,  in  order  to  make  a  good 
complaint,  it  must  be  averred  that  the 
plaintiff  had  no  knowledge  of  the  danger. 
An  allegation  that  the  plaintiff  was   free 
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from  fault  docs  not  take  the  place  of  aver- 
ments sliQwiiig  that  the  risk  was  not  one 
kiiDuiri^'ly  assuiiiL-ci  as  an  incident  (jf  his 
service.  Louisville,  A'.  .1.  iS-*  C.  A'.  Co,  v. 
Cot  pi,  1^4  I  ltd.  427,  24  A'.  E,  Reft.  104O. 

iJor». uiiioss  the  rislt  was  ia- 

t'n'ii.so<l  by  eonipaiiy's  nvjiliyoiicc— 
A  servant  who  assumes  the  diaciiaiL;c  of 
duties,  the  nature  and  mode  of  iierformance 
of  which  are  fully  known  to  him,  volun- 
tarily subjects  himself  to  risks  necessarily 
incident  ihereio,  and  unless  such  risks  were 
increased  jjy  sntne  other  fault  or  negligence 
of  the  master,  injury  resulting  therefrom 
will  ni/t  be  the  subject  of  reparation  by  the 
master.  W'allis  v.  Morgan's  L.  &^  T.  R.  &^ 
S.  Lo.,i'&  Lu.  Ann.  156.  Dandiew  Soulhein 
J'di.  A'.  Co.,  42  La.  ^Inn.  686,  7  .So.  Re/).  792. 
'I\:\its  &^  N.  O  R.  Co.  V.  Dillard,  70  Tex. 
6:.  8  6'.   IV,  Rt-p.  113. 

A  railroad  company  is  liable  if  it  exjioses 
its  employes  to  unnecessary  dangers,  such 
as  niiglit  be  avoided  by  reasonable  care  in 
the  construction  of  cars  and  apparatus. 
The  risks  of  such  dangers  are  not  assumed 
by  employes.  O'Ncil  v.  .SV.  Louis,  /.  M.  Or' 
S.  R.  Co,,  3  A/cCrary  ( U,  S.)  423,  9  Fed.  Rep, 
337. 

b.  Patent   Defects,   Obvious  Dangers,   and 
Known  Risks. 

200.  Stateiueiit  of  tlio  rule. — A  ser- 
vant who  knows  the  condition  of  the  ap- 
pliances or  place  in  connection  with  which 
he  is  employed,  or  who  in  the  exercise  of 
ordinary  observation  ought  to  have  known, 
and  who  knows,  or  ought  to  have  known, 
the  (hmger  to  which  he  may  be  thereby  ex- 
posed, is  to  be  deemed,  in  general,  to  have 
taken  upon  himself  the  risk.  Doyle  v.  St. 
Paul,  iM.  &>  M.  R.  Co.,  41  Ant.  &>  Eng.  R. 
Cis.  376,  42  A/inn.  79,  43  A'.  W.  Re/i.  7^7. 
Drake  v.  Union  Pac.  R.  Co.,  2  IdaJio  453,  21 
Pixc.  Rep.  560.  Chicaiio  &>  T.  R.  Co.  v. 
Simmons,  11  ///.  App.  147.— Dl.STiNGUlSH- 
ING  Naylor  v.  Chicago  &  N.  W.  R.  Co.,  53 
Wis.  661,  11  N.  W.  Rep.  24;  Strahlendorf 
V.  Rosenthal,  30  Wis.  674;  Money  v.  Lower 
Vein  Coal  Co.,  55  Iowa  671;  Hughes  v. 
Winona  &  St.  P.  R.  Co.,  27  Minn.  137, 
6  N.  W.  Rep.  553;  Sullivan  7/.  India  Mfg. 
Co.,  1J3  Mass.  396;  Ladd  v.  New  Bed- 
ford R.  Co.,  1 19  Mass.  ,^xz,-W,il>as/t,St.  L. 
^P.  R.  Co.  v.  Thompson,  15  ///.  App.  117. 
Louisville,  E.  &s  Sf.  L.  Con.  R.  Co.  v.  Han- 
""'g'  53  Am.  C"  En^.  R.  Cas.  452,  131  /nd. 
528,  3IJV.E.  Rep.  187.    Michigan  C.  R.  Co. 


V.  Sniithson,  i  --////.  &*  Eng.  R.  Cas.  101,  45 
AJieh,  212,  7  X,  IV.  Rep.  791.  —  DlSTIN- 
(JUISHKD  IN  Russell  v.  Minneapolis  \  St.  L. 
k.  Co.,  32  Minn.  230.  (juoiKU  i.\ 'Iliomas 
V.  Missouri  Pac.  R.  Co.,  109  Mo.  1S7;  Ben- 
nett V.  Northern  Pac.  R.  Co.,  2  N.  Duk. 
i\2.  —  Oioe/'  ^'.  xXew  York  C.  R.  Co.,  i  Lans. 
(:V.  1'.)  U.,  ajjlnned  [?)  47  A'.  ] '.  67c, 
ineni,  Gajfncyv.  Neiv  York  &•  A',  E.  R.  Co., 
31  Ant,  &•  Eng.  R.  Cas.  265,  15  A'.  /.  451.,  4 
A".  Eng,  Rep.'  33,  7  All,  Rep,  2S4.  Lalre- 
fnoiiille  V  Bennington  ^^  R.  R,  Co.,  48  A/n. 
&*  Eng.  R.  Cas.  265,  63  Vt.  336,  22  Atl. 
Rep.  656. 

Where  a  servant  enters  upon  em[)l<)yment 
from  its  nature  neces'^arily  hazardous,  lie 
assumes  the  usual  risks  anrl  perils  of  the 
service,  and  also  those  risks  which  are  aj)- 
p.arent  to  ordiiuiry  (jbservation.  O'il'son  v. 
Erie  A'.  Co.,  63  A".  Y.  449.  20  Atn.  Rep.  552; 
reversing  5  Nun  31. — AiM'l,ii:i)  in  Williams 
7'.  Delaware,  L.  «S:  W.  I^.  Co.,  39  Hun  430. 
Foi.i.oWKi)  IN  Sweeney  7'.  Berlin  &  J. 
Envelope  C(;.,  loi  N.  Y.  520.  5  N.  E.  Rep. 
358;  Evans  v.  Lake  Shore  &  M.  S.  R. 
Co.,  12  Hun  2S9.  Qu(viF.i)  IN  Cowhill  v. 
Roberts.  71  Hun  127.  Rkvif.wkd  in  Haas 
V.  BulTalo,  N.  Y.  &  P.  R.  Co.,  40  Hmi 
145. — O'A'eal  ■  Chicago  &^  /.  Cool  R.  ck, 
132  Ind.  no,  31  A'.  E.  Rep.  669.  St.  Louis, 
Ft.  S.  (S-*  IV.  R.  Co.  V.  Irwin,  37  Kan.  701 ,  16 
Pac.  Rep.  146.  Aleher  v.J'eninsular  Car  Co., 

76  A/ieh.  94,  42  A'.  W  Rep.  1078.— OUO'IEI) 
IN  Bennett  v.  Northern  Pac.  R.  Co.,  2  N. 
Dak.  1 12. — Fisher  \.  Chicago &^  G.  T.  R.  Co., 

77  j1//<.7/.  546,  43  A'.  If.  AV/.  926.  IVilliana 
V.  Delaware,  L.  &>  IV.  R.  Co.,  41  Am.  &^ 
Eng.  R.  Cas.  254,  116  A'.  Y,  62S,  22  A'.  E. 
Rep.  HI 7,  27  A^.  Y.  S.  R.  760;  reversing  43 
Hun  633,6  N.  Y.S.  R.  872.— .Appmid  in 
Spencer  v.  New  York  C.  iS:  H.  R.  R.  Co.,  51 
N.  Y.  S.  R.  386.  Oi'OTEU  in  Dering  v. 
New  York  C.  &  H.  R.  R.  Co.,  50  N.  Y.  S.  U. 
832.— 7.'<?//dj  ^'-  l^ome,  IV.  &^  O.  R.  Co.,  19 
A'.  Y,  S,  R.  656,  49  Hun  377,  3  A'.  Y,  Supp. 
585.  Cowhill  V.  Roberts,  71  Hun  {N.  Y.) 
127.— FoLi.owiNC;  Williams  T'.  Delaware,  L. 
&  W.  R.  Co.,  39  Hun  432.  OuoriNC.  Gib- 
son V,  Erie  R.  Co.,  63  N.  Y.  449;  De  Forest 
V.  Jewett,  88  N.  Y.  264;  Devlin  v.  Smith.  25 
Hun  208,  89  N.  Y.  \-](i.— Spencer  v.  A'ew 
York  C.  &-  H.  R.  R.  Co.,  5 1  A'.  Y.  S.  R.  386. 

67  Hun  196,  22  A'.  }'.  Supp,  100.— Apply- 
ing Gibson  v.  Erie  R.  Co.,  63  N.  Y.  449; 
Powers  V.  New  York,  L.  E.  &  W.  R.  Co.,  98 
N.  Y.  274;  Williams  v.  Delaware,  L.  &  W. 
R.  Co.,  116  N.  Y,  628,  27  N.  Y.  S.  R.  760. 
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And  if  he  knows  of  sucli  dcfci  ts,  iuui  is 
conscicjus  <jf  tin;  cxlra  iiazarils,  liic  fact  that 
he  for  a  inuincnt  forgets  tlieir  existence, 
and  tiiiTcby  sustains  an  injury,  will  not 
make  tlie  master  liable.  Jolinslon  v.  Ore:^cn 
S.  L,  6v-  U.  N.  A".  Co.,  23  Orr^'.  94,  31  J'ac. 
Kep,  2S3.— FoLLowiNO  Stone  v.  Oregon 
City  Mfg.  Co.,  4  Orcg.  55;  Hurst  t'.  Burn- 
side.  12  Oreg.  520,  8  Pac.  Kep.  8.SS. 

Thus  a  company  is  not  liable  for  the 
death  of  an  employe,  resulting  from  a  col- 
lision caused  by  its  failure  to  provide  fences 
along  the  line  uf  its  road,  if  tlie  deceased 
knew  (jf  the  want  of  fences.  Sweeiny  v. 
Central  Pac.  R,  Co.,  8  ^/w.  &^  /•;;/(,^  A'.  Cis. 
151,  57  Cii/.  15.— FoM.owKD  IN  I'atton  v. 
Central  Iowa  R.  Co.,  73  Iowa  306.  35  N.  \V. 
Kcp.  140.  Nui  I'cM.i.owKi)  i\  Magee  v. 
North  Pac.  Coast  K.  Co.,  78  Cal.  430,  20 
Pac.  Rep.  709,  21  Pac.  Rep.  114. 

The  aljove  rule  a[>plies,  altlu  iigli  ilie  em- 
ployer may  have  promised  to  remedy  the 
defect,  and  might  have  prevented  it  by 
properly  guarding  against  it.  Cfjjfney  v. 
New  Yo}k&^  .\".  A'.  A'.  Co.,  31  Ai/i.CI-^  Eiig. 
R.  Ciis.  265,  I  5  R.  I.  456,  4  X.  Eih;.  Rep.  33, 
7  Atl.  iup.  284.  Gowen  v.  Harley,  56  Fed. 
Rep.  97  ,v 

The  employe  cannot  maintain  an  action 
against  the  master  merely  on  the  ground 
that  there  was  a  safer  mode  in  which  the 
business  might  have  been  conducted,  the 
adojjtion  of  wliich  would  have  prevented  the 
injury.  Siiniitcns  w.  C/u'cdt^o  &*  T.R.  Co.,  18 
Am.  <S»  /iV/i;'.  A".  Cas.  50.  1 10  ///.  340. — FoL- 
T.OWIXG  Naylor?'.  Chicago  &  N.  \V.  R.  Co.,  53 
Wis. 66 1 . — Pennsylvania  Co.  v.  Packes,  1 33  ///. 
255,  24  iX.  K.  Rep.  563  ;  affirming  35  ///.  App. 
375.  Nay  lor  v.  C/iieago&o  N.  IV.  R.  Co.,  5 
.hn.  i^'  Kng.  R.  Cas.  460.  53  IVis.  661.  II  A', 
U\  Rep.  24.— Approved  ix  Songstad  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.,  38  Am.  &  Eng. 
R.  Cas.  211.  5  Dak.  517;  Brvant  t'.  Burling- 
ton, C.  R.  &  N.  R.  Co.,  66  Iowa  305.  Fol- 
lowed IN  Simnions  t-.  Chicago  &  T.  R. 
Co.,  no  111.  340.  Ri:vn,W!.n  ix  Howland 
V.  Milwaukee,  L.  S.  iS:  W.  R.  Co.,  5  Am.  ,Sr 
Eng.  R.  Cas.  578,  54  Wis.  226. 

A  servant  assumes  the  risks  caused  by 
the  master's  negligent  manner  of  conduct- 
ing the  business,  if  he  knew  them  or  they 
are  obvious  to  one  of  ordinary  understand- 
ing. Bengtson  v.  Chicago,  S(.  P.,  M.  &^  O. 
R.  Co.,  47  Minn.  4S6,  50  A',  IV.  Rep.  531. 

If  the  implements  or  machine  be  one  the 
danger  from  using  which  is  apparent,  and 
which  does  not  result  from  any  latent  de- 


fect, the  nuu  lune  itself  being  in  general  use. 
easy  to  underst.ind,  and  requiring  but  little 
skill  or  practice  to  operate  it,  one  injured 
in  operating  it  will  not  be  heard  to  com- 
plain that  he  was  not  informed  of  its  con- 
struction or  the  danger  of  using  it.  Inter' 
national  &^  (J.  N,  R,  Co.  v.  McCarthy,  64 
Tex.  632. 

When  the  servant  accepts  service,  upon 
being  furnished  with  machinery  capable  of 
doing  the  work  required  of  him,  which  is 
ostensibly  defective  in  some  particular,  i)y 
whicli  it  is  obviously  more  dangerous  than 
if  it  were  complete  and  fully  suitai>le,  the 
servant  has  assumed  the  increased  risk 
which  may  reasonably  be  anticipated  from 
the  defect,  and  no  more  ;  and  if  the  defect 
rendered  its  use  more  hazardous  than  could 
reasonably  ha\e  been  discoverable  by  the 
use  of  ordinary  care,  then  the  master  may 
be  in  default  in  the  discharge  of  his  duty, 
and  may  be  liable  for  the  injury  produced 
by  said  defect  in  a  manner  not  antici|)ate(l. 
International  &>  G.  N,  R.  Co.  v.  Doyle,  49 
Tex.  190. 

ii07.  Sfope  JiiHl  extent  of  tlie  rule. 
— A  servant  is  bound  to  see  patent  and  ob- 
vious defects  in  appliances  furnished  him, 
and  assumes  all  patent  and  obvious  risks, 
as  well  as  those  incident  to  the  business. 
Texas  &=  P.  R.  Co.  v.  Rogers,  57  I'hl.  Rep. 
378. 

A  servant  is  presumed  to  know  of  defects 
in  machinery  or  appliances  which  are  ob- 
vious and  open  to  observeition.  Ihi7iiJsoii 
V.  Southern  Pac.  Co. ,  44  Fed.  Rep.  476. 

An  employe  of  a  railroad  company  is 
presumed  to  know  of  such  dangers  and 
risks  as  he  has  opportunity  to  know  of,  and 
unless  he  informs  himself  of  them  he  can- 
not recover  for  resulting  injuries.  St.  Louis 
&•  S.  F.  R.  Co.  V.  Marker,  41  Ark.  542. 

The  conductor  of  a  freight  train  is  charged 
with  knowledge  of  the  kind  of  cars  used 
in  the  train  of  which  he  has  charge ;  so  a 
conductor  is  charged  with  knowledge  of 
the  increased  danger  of  running  a  train  that 
contains  a  car  higher  than  those  in  orflinary 
use.  under  a  bridge.  Derby  v:  Kentucky  C. 
R.  Co.,  (Ky.)  4  S.  'w.  Rep.  303. 

Knowledge  of  the  danger  arising  from 
defective  machinery,  as  well  as  the  exist- 
ence of  the  defect,  is  necessary  to  bar  a 
recovery  by  an  employe  suing  a  master  for 
injuries  resulting  from  the  latter's  neg- 
ligence in  furnishing  him  with  such  ma- 
chinery.   This  rule,  however,  does  not  ap- 
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ply  where  the  defect  is  so  glaring  and 
obvious  that  a  simple  lviiowle(i.i,'e  of  the 
defect  would  imply  a  kiiowl^^^dyc  of  the 
daiif^cr  arising  tlierefrom.  U'aldhier  v. 
Hamiilhtl  iir-  St.  J.  /i'.  Co.,  87  Mo.  37.— 
{^UOTKU  IN  Worheidc  v.  Missouri  C.  &  F. 
Co.,  32  Mo.  App.  367. 

Pi.iiiiiitl  was  engaged  with  others  in  re- 
pairing a  rai'road  bridge,  and  was  injured 
by  a  limber  failing  on  him,  as  he  alleged,  by 
reason  of  the  company  failing  to  employ  a 
sulhcient  number  of  men  to  hoist  it.  I/eld, 
that  such  failure  was  a  patent  defect,  and 
plaintilT  could  not  recover.  Texas  &>  J'.  K. 
Co.  V.  Koi^ffs,  57  /•>(/.  AV-/.  378. 

"^S.  Limits  and  oxc<'i>tl<>ns  to  the 
—A  servant  dues  not  necessarily  as- 
le  risks  incident  to  the  use  of  unsafe 
niacnuiery  furnislied  by  his  master,  because 
he  knows  its  character  and  condition  ;  it  is 
also  necessary  that  he  should  know,  or  by 
the  exercise  of  common  observation  might 
have  known,  the  risks  attending  its  use. 
Kitssill  V.  Minnfapolis  iS-»  St.  L.  R.  Co..  32 
Miiui.  230.  20  A'.  //'.  A'l-fy.  147.  — DisiiN- 
GUISHIXG  Michigan  C.  K.  Co.  7>.  Smithson, 
I  Am.  &  Eng.  \<.  Cas.  101,  45  Mich.  212; 
Hathaway  t.  Michigan  C.  R.  Co.,  12  Am. 
o:  Eng.  K.  Cas.  249,  51  Mich.  253;  Toledo, 
W.  &\V.  K.  Co.  7'.  Ulack,  88  111.  112;  In- 
dianapolis, H.  tS:  W.  K.  Co.  7'.  I'lanigati,  77 
III.  365;  Toledo,  W.  &  W.  R.  Co.  7'.  Asbury. 
84  III.  429.— DisiiNcnsMKi)  IN  Rohel  v. 
Chicag".  M.  it  St.  V.  R.  Co..  35  Minn.  84. 
FoM.owKD  IN  Hungerford  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  41  Am.  &  Eng.  R.  Cas.  269, 
41  Minn.  444,  43  N.  W.  Rep.  324;  Wuotilla 
V.  Duluth  Lumber  Co..  37  Miim.  153,  33  N. 
W.  Rep.  551,  5  Am.  St.  Rep.  832. — ^liicitTson 
V.  Clar/:,  155  Afass.  368,  39  A^.  E.  Rep.  589. 

As  between  master  and  servant,  an  open, 
visible  risk  is  such  a  one  as  would  in  an 
iiist;;nt  appeal  to  the  senses  of  an  intelligent^ 
person.  It  is  one  so  patent  that  it  would  be 
instantly  recognized  by  a  person  familiar 
with  the  business.  It  is  a  risk  about  which 
there  can  be  no  difTerence  of  opinion  in  the 
minds  of  intelligent  persons  accustomed  to 
the  service.  •  Johnston  v.  Oregon  S.  L.  &^ 
U.  N.  R.  Co.,  33  Orej^.  94,  31  Rac.  Rep.  283. 

Where,  although  the  defect  is  apparent, 
it  may  require  skill  and  judgment  not  pos- 
sessed by  ordinary  observers,  or  by  the  ser- 
vant, to  give  knowledge  of  hazards  which 
mav  be  apprehended  therefrom,  he  does  not 
assinnc  those  hazards.  Davidson  v.  Cornell, 
132  A'.  1'.  228,  30  A^.  E.  Rep.   573,  43  N.   V. 


S.  R.  887;  rc'nsin^  31  A'.  J'.  S.  R.  982.  10 
A'.  Y.  Sii/>/>.  521. 

A  laborer  ut'skilled  it)  railroad  building, 
even  if  he  ha  .  ided  in  repairing  dLftcis  in 
a  newly  construtted  road,  is  not  necessarily 
chargeable  with  notice  of  the  defective  con- 
dition of  till'  loadoiMl.  Colorado  Midl.uid 
R.  Co.  V.  UUritti,  4C)  Am.  is*  E/it;.  R.  Cas, 
235,  16  Colo.  2 It;.  27  r,ir.  Rep.  701. 

A  bagi;age  master  is  not  [iresumed  to 
know  that  defenrlant's  schedtdes  fur  run- 
ning trains  are  difi  ctive.  Gcoy.^ia  K.  ^-^  li, 
Co.  V.  R/todis.  56  <Ja.  645. 

The  law  wdl  not  presume  hirause  a  hr.ikc- 
man,  employed  as  such  on  iiie  top  iii  a  ijox 
car,  tnight  by  inspection  have  discovered 
that  the  cross-ties  on  the  roadbed  were  rot- 
ten and  dangerous,  tlinl  hv  rominuing  such 
employment  wliicii  carried  liim  over  the 
road  he  thereby  assumed  the  risk  as  incident 
to  his  woik.  lionston  i^  T.  c.  A'.  Co.  v. 
McA'anuira.  59  l\x.  255. —  Kkvii'.winc.  Por- 
ter ?'.  Hannibal  iS:  St.  J.  R.  Co..  71    M<>.  66. 

Such  a  presumption  will  omy  be  indulLied 
against  an  employe  in  reference  to  maciiin- 
ery  or  appliances  which  his  particular  line 
of  duty  would  require  him  to  inspect  or 
deal  with.  Houston  H^  T.  C.  R.  Co.  v.  Mc- 
Adinara,  59  'J'cw,  255.  JumuTs  v.  Union 
I\ic.  R.  Co.,  4  L'tali  215.  7  I'ac.  Rep.  251, 

But  this  does  not  justify  carelessiu^ss  on 
the  part  of  the  employe,  as  the  employer 
has  a  right  to  c.\i)ect  him  to  be  alert  to  in- 
form himself  of  existing  conditions,  and  he 
cannot  attack  the  employer  from  the  shelter 
of  unjustifiable  ignorance  of  the  business, 
machinery,  and  methods  which  he  is  em- 
ployed to  use.  Ration  v.  Toledo,  .'I.  .1.  i5^ 
A^.  A/.  R.  Co.,  97  A/'ie/i.  265.  56  A'.  //'.  Rep. 
612. 

209.  Uisk  from  dcCoctive  track 
ami  H:roiiii(l.S. — Trainmen  have  the  right 
to  assume  that  an  ordinarily  safe  track  has 
been  provided,  and  are  held  to  assume  only 
the  dangers  resulting  from  such  defects 
therein  as  are  actually  known  to  them,  and 
such  as  are  so  patent  as  to  make  it  negli- 
gence on  their  part  not  to  see  them.  Ft. 
Worth  iS-  D.  C.  R.  Co.  v.  Wilson,  3  Tex. 
Civ.  App.  583,  24  S.   W.  Rep.  CS6. 

Where  a  brakeman  in  a  railroad  yard 
knows  that  the  guard  rail  of  a  switch  is  not 
blocked,  he  must  be  regarded  as  liaving  as- 
sumed the  danger  of  catching  his  foot  in 
the  same  and  being  injured.  Haas  v.  Ruf- 
falo.  A'.  Y.  &'  P.  R.  Co.,  40  Hun  (A".  J',) 
145. — ApI'LVING  Lovejoy  v.  Boston  &  L.  R. 
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Corj).,  125  Mass.  79.  Rkviicwing  Gibson 
V.  Erie  R.  Co.,  63  N.  Y.  449.— Rkvikwkd  in 
Spencer  7\  New  Vori^  C.  &  H.  R.  R.  Co  ,  51 
N.  Y.  S.  R.  38C.— JAyvj-  v.  Chua^o,  R.  I.  Sr^ 
P.  R.   Co..  S  Am.  cr^  A//;'.  A'.  Las.  527,  63 

/auM  562,  14  -\'.  ;/'.  Riff.  340,  19  .\'  //'. 

Rfp.    6S0.  — DlSTlNGLMSHKlJ      I.\      KullIlS    V. 

\Visc(j:isii),  I.  it  N.  R.  Co.,  70  Iowa  561  ; 
Roljel  V.  Cliic:igo,  M.  &  St.  P.  R.  Co..  35 
Minn.  84.  —  Glcason  v.  A'cW  IV;-/!-  e-^  ^\'.  E. 
R.  Co.,  159  Mass.  68,  34  A'.  7.^'.  Rt-p.  79.— 
DiSTiNT.ui.sHiNG  Hiinnali  v.  Conneciicut 
River  R.  Co.,  154  Mass.  529. 

A  brai<eman  employed  by  a  railroad  com- 
pany in  a  switcii  yard,  wlio  has  been  woriv- 
in^  for  a  lonsj;  time  over  standard  open 
fro<;s,  and  who  has  had  opportunity  to  be- 
come familiar  with  the  obvious  danger 
thereof,  assumes  tiie  risk  incurred  concern- 
ing them,  and  the  comiumy  is  not  liable  for 
his  (leatii  resulting  from  his  catching  his 
foot  in  such  frog  and  being  run  over,  al- 
thoui4li  the  frog  could  have  been  made  safe 
by  blocking  it.  Richiitoiui  &^  D.  R.  Co.  v. 
Risiion,  i\&  Am.  &*  Etii^.  R.  Cas.  244,  Sj  I'a. 
335,  12  6".  E.  AV/.  7S6. 

A  person  employed  as  a  brakeman  on  a 
section  of  four  miles  of  railroad,  and  noti- 
fied that  there  were  stone  piles  beside  the 
road,  and  so  near  to  it  that  a  person  on  the 
side  of  a  car  passing  them  would  be  struck, 
is  to  be  deemed  t(}  have  assumed  the  risk 
from  that  cause,  although  the  precise  loca- 
tion of  the  danger  was  not  staled  to  him. 
Sinilh  v.  Winona  £>>  St.  P.  R.  Co.,\i  Am. 
&•  AVy .  A*.  Cas.  289,  42  Minn.  87,  43  N.  IV. 
Rep.  968. 

A  brakeman  of  several  months'  experi- 
ence was  killed  while  attempting  to  make  a 
coiipliiig,  by  stepping  into  an  open  diicli 
under  (he  track.  The  ditch  was  plainly 
visible  and  well  known  to  the  brakeman. 
He/,/,  that  the  defect  in  the  track  was  a 
patent  one,  the  fianger  of  which  the  brake- 
man  must  be  regarded  as  having  assumed. 
/;,■  I'oresf  \.Jeu;tt.  19  Hun  {\\   Y.)  509. 

Plaintill's  intestate  wastmplr)yed  10  stand 
on  an  elevated  railway  near  where  men  were 
at  work,  to  signal  trains,  and  was  injured 
jusi  after  flagging  one  train,  by  another 
going  in  the  opposite  direction,  and  the 
company  was  charged  with  negligence  in 
not  providing  a  platfoim  outside  of  the 
tracks  on  which  to  stand.  Held,  that  the 
position  was  known  to  be  dangerous,  and 
that  the  intestate  assumed  the  obvious  risks 
attending   it.     Kennedy  v.    Manhattan  R. 


Co.,  33  //loi  (X.  ]')  457;  affirmed  (.?)  102 
.\'.  ]'.  742,  nieni. —  Ai'i'koviNG  Hough  v.  Tex- 
as \-  P.  R.  Co.,  100  U.  S.  213.  DisriN- 
GUI.SHINC.  Sheelian  v.  New  YorK  C.  ikW. 
R.  R.  Co.,  91  N.  Y.  332;  Plank  v.  New 
York  C.  &  H.  R.  R.  Co.,  60  N.  Y.  607. 
OfoTixc;  Gibson  v.  Eric  R.  Co.,  63  N.  Y. 
449.— Ai'l'LiKU  IN  Cowliill  V.  Roijerts,  71 
Hun  127.  D1.STINGUISUF.U  IN  Hogan  v. 
Smith,  31  N.  Y.  S.  R.  79S.  Ricvikwku  ix 
Hogan  V.  Hcndersen,  2  N.  Y.  S.  R.  119. 

A  brakeman  was  Iciniiig  out  to  throw  otf 
a  defective  brake,  v.hile  his  train  was  in 
motion,  and  struck  the  wing  fence  of  a  cat- 
tle-guard and  w.TS  injuted.  He  testified 
that  he  did  not  know  of  this  particular  cat- 
tle-guard and  how  close  it  was  to  the  track, 
but  it  a[)i)cared  that  he  did  know  of  a  large 
number  of  other  cattlo-guanls  along  the 
track  which  were  all  constructed  the  same 
distance  from  it.  Held,  that  he  must  be 
presumed  as  having  known  of  the  one  in- 
juring him,  and  as  having  assumed  the 
risk.  Missouri  Par.  R.  Co.  v.  Soiners,  71 
Te.v.  700,  9  S.  li\  Rep.  741.— FoM.owKD  IN 
Missouri  Pac.  R.  Co.  v.  Soniers,  78  Tex. 
439.  RiiviKWKD  in  Fordyce  v.  Culver,  2 
Tex.  Civ.  A  pp.  569. 

210.  Ki.sk  Iroin  dotVotivc  struc- 
tur«'S— Ft'iict's.— (I)  Ini;eneral.—  \i  an 
employe  accepts  service  with  knowledge  of 
the  characterand  position  of  structures  from 
which  employes  might  be  liable  to  receive 
injury,  he  cannot  call  iiiion  his  master  to 
make  alterations  to  secure  greater  safety,  or 
in  case  of  injury  hold  him  liable.  Gihson  v. 
Erie  R.  Co.,  63  X.  V.  449,20  Am.  Rep.  552; 
rt-t'ersini;  5  Hun  31.— APPLIED  IN  Wright 
V.  Delaware  iS:  H.  Canal  Co.,  40  Ilun  343. 
Appkovki)  in  Carbine  t'.  Hcnnington  cSl'  K. 
R.  Co.,  61  Vt.  348.  FOLI.OWKD  IN  Ryan 
V.  Long  Island  R.  Co.,  51  Hun  607.  Nor 
FOLI.OWKD  IN  Chicago,  M.  &  St.  P.  R. 
Co.  71.  Carpenter,  56  Fed.  Rep.  451.  QuOT- 
F.D  IN  Kennedy  7a  Manhattan  R.  Co.,  11 
Hua  457.— Z?^  Forest  v.  Je-.vett,  8  Am.  &* 
E}tg.  R.  Cas.  495,  88  N.  Y.  264  ;  affirmim^ 
23  Hun  490.— Distinguishing  Plank  v. 
New  York  C.  &  H.  R.  R.  Co.,  60  N.  Y.  607. 
Following  Gibson  v.  Erie  R.  Co.,  63  N. 
Y.  449.—  \PPLIED  IN  Williams  v.  Delaware, 
L.  &  \V.  R.  Co.,  39  Hun  430.  Distin- 
guished IN  Murtaugh  v.  New  York  C.  & 
H.  R.  R.  Co.,  23  N.  Y.  S.  R.  636.  Fol- 
lowed IN  Sweeney  v.  Berlin  &  J,  Envelope 
Co.,  loi  N.  Y.  520,  5  N.  E.  Rep.  358. 
Quoted  in  Cowhill  v.  Roberts,  71   Hun 
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127. — Ferguson  v.  Fall  Brook  Coal  Co.,  4 
A^.  Y.  S.  R.  423.— Reviewing  Appel  v. 
Butlalo,  N.  Y.  &  P.  R.  Co.,  2  N.  Y.  S.  R.  257. 

(2)  Illustrations.— Cdiiie  strayed  upon  a 
railroad  track  by  reason  of  a  defective  fence 
which  the  company  was  bound  to  maintain, 
and  a  collision  threw  the  train  from  the 
track  and  injured  a  brakeman.  At  the  trial 
he  testified  that  he  did  not  know  of  any  de- 
fect in  the  fence,  but  there  was  other  evi- 
dence tending  to  sIkjw  that  he  knew  that 
cattle  had  previously  entered  upon  the 
track,  rlcld,  that  this  did  not  make  a  non- 
suit proper.  He  might  not  have  known 
but  the  company  had  taken  effective  meas- 
ures to  prevent  their  coming  on  tiie  track 
again.  Magce  v.  North  Pac.  Coast  R.  Co., 
78  Cat.  430,  2 1  Pac.  Rep.  114,-  rirocrsing  on 
rehearing  20  Pac.  Rep.  709. 

In  such  case  it  was  not  the  duty  of  the 
brakeman  to  inquire  whether  the  company 
had  repaired  its  fences.  He  had  a  right  to 
assume  that  it  would  do  so.  A  servant  is 
only  charged  with  actual  notice  as  to  mat- 
ters concerning  which  it  is  his  duty  to  in- 
quire. Magee  v.  Not  III  Pac.  Coast  R.  Co., 
78  Cal.  430,  21  Pac.  lup.  114;  reversing  on 
rehearing  20  Pac.  Rep.  709, 

Proof  tliHt  an  employe  of  a  railroad  com- 
pany was  killed  while  aciingas  one  of  a  vol- 
unteer lire  company,  by  the  explosion  of  a 
gas  tank  belonging  to  the  comiiany,  over 
which  there  wasa  tar  r(jof,  a  metal  roof  being 
usual  and  safer  in  such  cases  ;  tiiat  the 
reservoirs  were  some  12  feet  from  the  fire, 
wiih  a  wall  between,  and  covered  l)y  a 
wooden  structure— \vill  not  support  a  ver- 
dict .-igainst  the  C'lmp.uiy  for  wilful  neglect, 
where  it  appears  that  the  person  killed  was 
familiar  with  the  piemises.  Col/ins  v.  CV«- 
riii.'ia/i,  A'.  O.  &>  T.  P.  R.  Co.,  (h'y.)  18  6".  IV. 
Rep.  II. 

An  engineer  came  in  contact  with  the  sig- 
nal post  while  leaning  out  of  his  locomotive 
and  looking  liack  for  a  signal.  The  post 
was  only  three  feet  anil  eight  inclics  from 
the  track.  It  iippoared  that  he  knew  of 
certain  signal  posts  along  the  road, hut  had 
never  noticed  the  one  injuring  him,  and 
had  looked  forward  a  moment  before  but 
did  not  notice  anything.  There  were  other 
obstructions  along  the  road  ahead  about  the 
same  distance  from  the  track  that  the  sig- 
nal post  stood.  Helil,  that  he  had  assumed 
the  risk  from  the  signal  post  thus  set  and 
he  con  Id  not  recover.  Lomejoyv.  Postond^  L. 
H-  Corp.,  125  Mass.  79.— Applied  in  Haas 
5  D.  R.  D,— 10. 


V.  Buffalo,  N.  Y.  &  P.  R.  Co.,  40  Hun  (N. 
Y.)  145.  Reviewed  in  Dalton  z/.  Atlantic, 
M.  &  O.  R.  Co.,  4  Hughes  (U.  S.)  180. 

The  risk  of  collision  with  a  projecting 
awning  at  a  station,  to  a  brakeman  while 
climbing  a  car  from  another  road,  higher 
than  others  and  having  a  side  ladder,  is  as- 
sumed by  him,  both  at  common  law  and 
under  the  Massachusetts  Employers'  Liabil- 
ity Act,  making  an  employer  liable  for  in- 
juries to  an  employe  from  any  defect  in  the 
ways,  works,  or  machinery  which  has  not 
been  discovered  or  remedied  because  of  the 
negligence  of  the  employer,  where  he  is  ac- 
quainted with  the  awning  and  familiar  with 
the  kind  of  cars,  and  the  condition  of  the 
awning  iias  not  been  changed  for  the  worse 
during  the  time  of  his  employment.  Fisk 
V.  Fitchburg  R.  Co.,  1 58  Mass.  238,  33  N.  E. 
Rep.  510. 

P.,  plaintiff's  intestate,  who  was  in  the 
employ  of  the  defendant  as  conductor  (jf 
a  freight  train,  wliile  upon  his  train  was 
struck  and  killed  by  the  projecting  roof 
of  a  depot  building.  P.  luid  lived  for 
many  years  at  the  plar-e  of  the  injury, 
and  had  been  for  a  long  lime  familiar  wiiii 
the  road,  passing  over  it  daily.  It  did  not 
ajipcar  that  any  change  iiad  been  made  in 
the  buikling  or  in  the  road  after  ho  entered 
upon  liib  eniploynient.  In  an  action  to  re- 
cove '■  daningos  for  the  death,  tlins  caused — 
//£"/(/ (Miller,  J.,  dissenting),  that  as  the  pe- 
culiar character  of  the  roof  and  its  near 
a|)proach  t<j  passing  cars  were  as  pat(!nt  to 
the  deceased  as  to  defendant's  oIIuhts  or 
agents,  he  assumed  the  risk  when  he  entered 
upon  the  employment,  and  defendant  was 
not  liable.  Gihsoii  v.  I'.rie  R.  Co.,  63  A'.  J". 
449,  20  ^hii.  Rfp.  552  ;  reversing  5  Hun  31. — 
Applied  in  Spencer  -<•.  New  York  C.  &  H. 
R.  R.  Co..  51  N.  Y.  S.  R.  386.  Foi.i  ,)wi:i) 
IN  l)e  Forest  v.  Jeweit,  S  .Am.  cS:  liu;/.  R. 
Cas.  495,  88  N.  Y.  264.  Not  ioi. lowed  in 
Baltimore  «S  O.  R.  Co.  v.  Row;ii\  23  Am. 
it  Eng.  R.  Cas.  390,  104  Ind.  88.  Rk- 
VIEWEI)  IN  Gorman  T'.  Mc,\nile.  51  N.  Y.  S. 
R.  248*  Dalton  v.  Atlantic,  M.  .S:  O.  R.  Co., 
4  Hughes  (U.  S.)  iSo. 

The  plaintiff,  a  brakeman,  jumjicd  upon  a 
moving  train,  ;ind  while  climbing  up  the 
ladder  on  the  side  of^the  cat,  was  struck  by 
a  pile  of  lumber  near  the  tiack.  He  knew 
that  the  lumber  was  piled  there.  It  was  un- 
loaded and  piled  tliere  by  the  direction  of 
the  station  agent.  He/d,  that  plaintiff  had 
assumed  the  risks  incident  to  his  employ- 
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ment,  and  cannot  recover  fur  the  voluntary 
assumption  of  a  known  risk.  Gujf/uy  wNew 
York  &*  A'.  E.  A'.  Co.,  31  y/w.  iS-  Entf.  A\ 
Cas.  265,  1 5  A'.  I.  45<J.  4  A'.  Eni;.  Rep.  33,  7 
Atl.  AV/>.  2S4.— Distinguishing  Ferren  tA 
Old  Colony  R.  Co.,  143  Mass.  197,  9  N.  E. 
Rep.  608,  3  N.  Eiig.  Ri'i).  330. 

211.  kisks  iV<»Ki  <k'fective  sip- 
pliaiiccs,  iniu'liiiier.v,  etc.— A  servant 
assuint-'s  the  risks  of  exposure  incidental  to 
the  use  of  obviously  danyerous  niachinery 
as  between  himself  and  the  company.  Cum- 
berland Z-^  P.  K.  Co.  V.  i^iatc,  44  Md.  2S3,  45 
Md.  229.  Anderson  v.  Minnesota  Sr'  X.  II'. 
Ji.  Co.,  38  Am.  &^  En^.  A'.  Cas.  206,  39  Minn. 
523,41  A'.  \V.  Rep.  104.  Heffcren  v.  .\orth- 
ern  Pac.  R.  Co.,  \l  Minn.  471,  48  A^  W. 
Rep.  I,  526.  Stoeckman  v.  Terre  Haute  iS-  /. 
R.  Co.  15  Mo.  App.  503.— OuoriNG  Porter 
V.  Hannibal  &  St.  J.  R.  Co.,  71  Mo.  66.— 
Evans  v.  Lake  Shore  &*  M.  S.  R.  Co.,  12 
//un  (yV.  1'.)  2S9.— Following  Gibson  v. 
Frie  R.  Co.,  63  N.  Y.  449.— Applikd  in 
Williams  t'.  Delaware,  L.  &  W.  R.  Co.,  39 
Hun  430;  Writ^ht  f.  Delaware  &  H.  Canal 
Co.,  40  Hun  343. —  Thorn  v.  New  York  City 
lee  Co.,  II  A',  1'.  S.  R.  845,46  Hun  497, 
mem. 

Obvious  imperfections  in  methods  or 
niachinery,  existing  at  the  time  of  the  em- 
ployment, cannot  be  made  the  basis  of  a 
liability  in  favor  of  an  employe  who  suffers 
an  injury  in  the  course  of  his  eniiiloyment ; 
for  the  employer  has  a  ri,u;ht  to  have  and 
use  imperfect  methods  and  tools,  and  to 
ask  others  to  enter  his  employ  to  aid  Jiini 
in  such  use,  and  in  so  doing  he  does  not 
undertake  to  insure  tlie  employe.  Ra^^on 
V.  Toledo,  A.  A.  iS-  A^  M.  R.  Co.,  97  Mieh. 
265,  56  A^.  //'.  Rep.  612,  Crt.vv/O'  V.  Hanni- 
bal Si^  St.  J.  R.  Co.,  69  A/o.  416. —  Follow- 
JNG  Smith  T'.  St.  Louis,  K.  C.  &  N.  R.  Co., 
69  Mo.  i2.~Gu!f.  C.  Z-o  S.  F.  R.  Co.  v.  /<)//;/- 
.f<w,  83  Te.x-.Ui'^  19. v.  W.Rep.  151.  //,;vr/6' 
V.  Jl'ilson.  5  Wash.  160,  31  Pae.  Rep.  469. 

An  employe  may  contract  to  use  defec- 
tive machiner)',  and  wheic  he  knows  of  the 
defect,  and  uses  the  mjitliinery  voluntarily, 
tile  law  warrants  the  inference  that  he  as- 
sumes the  risks  incident  to  such  yxai. 
Kagon  V.  Toledo.  A.  A.  c^  A'.  M.  R.  Co.,  97 
Mieh.  265,  56  X.  \V.  Rep.  612.  Porter  v. 
Hannibal  &^  St.  J.  R.  Co.,  2  Am.  (S>  Eng.  R. 
Cas.  44,  71  Mo.  66,  36  Am.  Rep.  454.— 
QUOTKD  IN  Stoeckman  v.  Terre  Haute  tSc  I. 
R.  Co.,  15  Mo.  App.  503.  Rk.vikwki)  in 
Houston  &  T.  C.  R.  Co.  v.  MciXamara,  59 


Tex.  255. — Recka  v.  Ocean  Steamship  Co.,  3 

Misc.  (X.  Y.)  526. 

And  he  cannot  call  upon  the  employer  to 
n;akc  alterations  to  secure  pireaier  safety. 
Hickey  v.  Taaffe,  105  N.  Y.  26.— Followkd 
IN  Oszkoscil  V.  Eagle  Pencil  Co.,  25  J.  tSc  S. 
(N.  Y.)  217.— Sweeney  v.  Berlin  &*/.  Enve- 
lope Co.,  loi  X.  Y.  520,  5  A'.  E.  Rep.  35S.— 
Distinguishing  Clarke  v.  Holmes,  7  H.  & 
N.  937  ;  Kain  v.  Smith,  89  N.  Y.  375.  Fol- 
lowing De  Forest  v.  Jewett,  88  N.  Y.  264; 
Hayden  v.  Smilhville  Mfg.  Co.,  29  Conn. 
548 ;  Gibson  v,  Erie  R.  Co.,  63  N.  Y.  449. 

In  case  of  a  patent  defect,  or  such  as  the 
servant,  if  ordinarily  observant,  would  have 
discovered  by  his  ordinary  use  of  the  ma- 
chinery or  imi)lement,  his  opportunity  10 
know  would  be  held  as  knowledge,  whether 
in  fact  he  knew  of  the  defect  or  not.  /V;-- 
ter  V.  Hannibal  ir'  St.  J.  R.  Co.,  2  Am.  l." 
Eng.  R.  Cas.  44,  71   Mo.  66,  36  ^bn.  Rep. 

454. 

A  railroad  employe  does  not  assume  tiie 
risk  of  injury  from  dangerous  machinery, 
unless  he  knows  the  danger;  and  he  cannot 
be  held  to  have  assumed  the  risk  unless  die 
character  of  the  danger  and  circumstances 
are  such  as  to  show  liiat  he  ought  to  have 
known  and  appreciated  it.  Scanlon  v.  lios- 
ton  &^  A.  R.  Co.,  38  Am.  &»  Eng.  R.  Cas.  48, 
147  Mass.  484,  18  X.  E.  Rep.  209,  7  A'.  Eng. 
Rep.  141.— .'\Pl'Rovi;i)  in  Boss  7/.  Northern 
Pac.  R,  Co.,  2  N.  Dak.  12S. 

The  insufficient  size  of  a  stick  to  with- 
stand the  force  aiiplicd  is  a  matter  open 
and  obvious  to  the  person  using  it,  and  the 
fact  that  It  might  break  is  a  risk  incident 
to  the  business  in  which  he  is  engaged  and 
one  wdiich  he  assumcfl.  A'ohn  v.  Chicago, 
R.  I.  &^  P.  R.  Co.,  !o6  Mo.  429,  17  S.  W. 
Rep.  5  So. 

An  employ6  was  killed  while  working 
near  a  rapidly  revolving  shait,  by  coming  in 
contact  with  it.  Held.  tli;i*  he  must  he 
taken  to  have  contracted  with  reference  to 
the  danger  when  he  entered  the  companv's 
service.  Van  Horn  v.  Roston.  H.  T.  &>•  W. 
R.  Co.,  4  X.  Y.  S.  R.  7S2,  42  Hun  654,  mem.; 
ajjlrmed  in  113  A^  Y.  634,  mem.,  20  A'.  E. 
Rep.  878.  22  A^.  }'.  .9.  R.  904. 

Iil2.  IJisk  from  d<»l<>ctive  cn{;ine 
or  far.— A  yard  switchman,  when  he  enters 
the  company's  service,  assumes  the  risk  of 
injuries  resulting  from  such  visible  defects 
as  a  draw-head,  on  a  locomotive,  which  is 
too  short  to  allow  sufficient  space  in  which 
to  stand  when  coupling  the  locomotive  to 
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cars.    Brooks  v.  Northern  Pac.  K.  Co.,  47 

Fed.  Rfp.  6S7. 

The  tailure  of  a  company  to  provide  suit- 
able cars  and  a  sufficient  complement  of 
men  docs  not  entitle  an  employe,  who  has 
been  injured  througli  the  negligence  of  a 
fellow-servant,  to  recover  damages  against 
the  company,  where  it  appears  that  he 
knowingly  assumed  the  risk,  and  that  no 
danger  was  increased  or  new  danger  accrued 
after  the  employment.  Lon^  v.  Coronado 
R.  Co.,  96  Cal.  26y,  31  Pac.  Kep.  170. — FoL- 
huwiNG  Martin  v.  California  C.  K.  Co.,  94 
Cal.  326. 

A  railroad  employe  assumes  the  danger 
of  his  clothing  catching  upon  a  threaded 
screw  projecting  from  the  handle  of  a  hand- 
car beyond  the  end  of  the  nut,  where  he  is 
aware  of  the  fact  and  has  ample  opportu- 
nity of  knowing  the  danger,  and  handles  so 
constructed  are  a  v/ell-known  device  in  use 
upon  hand-cars,  although  there  are  safer 
appliances  tor  the  purpose.  Carey  v.  Bos- 
ton is^  M.  R.  Co.,  158  Mass.  228,  33  A'.  E. 
Rip.  512.— QuuTiXG  Goodnow  v.  Walpole 
Emery  Mills,  146  Mass.  261. 

Where  the  plaintiff  is  shown  to  have  been 
a  railroad  hand  of  several  years'  experience, 
he  cannot  recover  damages  for  injuries 
canscd  by  the  iiand-car  upf)n  which  lie  was 
traveling  leaving  the  track  by  reason  of 
the  lightness  of  its  construction,  the  danger 
of  traveling  upon  such  car  being  one  that 
should  have  been,  known  to  the  plaintiff  by 
the  exercise  of  his  judgment,  and  the  risk 
being  one  of  the  risks  of  employment  as- 
siinied  by  him.  Gii/f,  C.  &*  S.  F.  A'.  Co.  v. 
U'lllluns,  39  Am.  &■'  Kiis;^.  R.  Cas.  292,  72 
Tex.  159.  12  S.  W.  Rrp.  172. 

A  locomotive  engineer  was  killed  in  run- 
nins  his  engine  onto  a  hurned  bridge.  It 
was  alleged  that  the  bridge  had  been  set  on 
fire  by  a  previous  defective  engine  as  it 
passed  over  it;  but  there  was  evidence  that 
the  engineer  himself  had  driven  an  engine 
of  the  same  design  and  was  familiar  with 
its  construction,  //c/r/.  that  an  instruction 
to  the  effect  that  wlien  the  engineer  took 
employment  he  assumed  to  understand  an 
engine,  and  knew  the  dangers  attending  its 
use,  and  was  presumed  to  liave  taken  the 
risk  of  being  injured  by  any  peculiarity  in 
the  construction  of  the  engine,  should  have 
been  -^iven.  Texas  6^  P.  R.  Co.  V.  Minnick, 
57  Fed.  Rep.  362. 

2i;i.  llisk  from  the  mniiagenicnt 
and  operation  of  trains.— There  can  be 


no  recovery  for  the  death  of  an  employe 
who  was  thrown  to  the  ground  and  killed 
by  the  sudden  stopping  of  the  train,  the  al- 
leged negligence  being  a  failure  on  the  part 
of  the  engineer  to  give  the  proper  signals 
to  stop,  where  it  appears  that  the  deceased 
fully  knew  where  the  train  would  stop. 
Siinnions  v.  Louisville  &^  A'.  A',  Co.,  (A/.)  18 
S.  IV.  Rep.  1024. 

A  railroad  laborer  riding  on  a  hand-car 
with  fellow-servants,  who  injured  his  hand 
while  aiding  them  in  lifting  the  car  ofl  the 
track  to  avoid  an  approaching  train,  cannot 
recover  on  the  ground  that  the  company 
did  not  furnish  a  sufficient  number  of  men 
to  handle  the  car,  if  its  weight  and  the 
number  of  men  necessary  to  handle  it  were 
matters  open  to  common  observation,  since 
in  such  case  he  assumed  the  risk  as  an  in- 
cident to  the  employment.  St.  Louis,  A.  <S«» 
T.  R.  Co.  V.  Lemon,  83  Tex.  143,  18  S.  W. 
Kep.  331. 

The  dangers  incident  to  the  moving  of 
cars  by  "  staking  off  "  are  so  patent  to  ob- 
servation that  a  servant  undertaking  such 
work  necessarily  assumes  the  risk,  and  can- 
not hold  his  employer  liable  for  a  failure  to 
warn  him  of  the  danger.  Watts  v.  Hart,  7 
Wash.  17S,  34  Pac.  Kep.  423,  771. 

A  brakeman,  knowing  that  to  turn  a 
switch  was  incident  to  his  employment, 
knowing  its  location  and  the  manner  of 
operating  it,  and  knowing  also  the  manner 
of  rtiaking  a  fl)ing  switch,  undertook,  while 
aware  that  the  cars  were  approaching,  to 
turn  the  switch,  and  before  he  could  get 
out  of  the  way,  he  was  struck  and  injured. 
Held,  that  he  could  not  maintain  an  action 
against  the  company  for  the  injuries. 
Coombs  V.  Fitchburv;  R.  Co.,  53  A  in.  <S^  Eng, 
R.  Cas.  353,  156  Mass.  200,  30  N.  E.  Rep. 
1 140. 

After  some  eight  years  of  service  about 
railroad  yards,  the  plaintiff's  intestate  was 
crossing  a  track  at  night  and  was  struck 
and  killed  by  a  slowly  moving  car  without 
a  light,  when  there  was  much  surrounding 
noise  in  the  yard.  It  appeared  that  the  in- 
testate knew  the  manner  of  doing  business 
in  the  yard,  and  that  no  lights  were  carried, 
nor  warning  given  of  approaching  engines 
or  cars ;  and  it  appeared  that  he  could  have 
seen  the  car  if  he  had  looked.  Held,  that 
a  nonsuit  was  properly  granted.  Cro7ve  v. 
New  York  C.  &>  H.  R.  R.  Co.,  53  A^.  K.  S, 
R.  558,  23  A'.  Y.  Supp.  1 100,  70  Hun  37. 

214.  Bisk  firom  improper  loading 
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of  cars.— Where  a  brakeman  attempts  to 
couple  a  car  which  is  so  loaded  that  the 
lumber  which  it  contains  projects  over  the 
end  of  it  so  as  to  endanjjer  the  process  of 
coupling,  and  the  conductor  knew  or  might 
have  known  that  the  car  was  thus  improp- 
erly loaded,  but  it  is  not  shown  that  he  or- 
dered the  brakeman  to  attempt  to  make  the 
coupling,  the  brakeman  must  be  deemed  to 
have  observed  the  danger  for  himself,  and 
the  compitny  is  not  liable  for  damages  for 
fatal  injuries  received  while  attempting  to 
couple  the  cars.  Brio' v.  LouisviUe  &•  N. 
K.  Co.,  (Ky.)  38  Am.  6f  Eug.  R.  Cas.  38,  9 
S.   Jf.  A'ap.  288. 

A  brakeman  was  injured  while  coupling 
cars  that  were  loaded  with  iron  projecting 
over  the  ends.  The  evidence  showed  that 
the  brakeman  had  been  employed  for  two 
years,  during  which  time  it  had  been  cus- 
tomary to  load  cars  in  the  same  way,  and 
tiiat  no  accident  had  happened.  It  ap- 
peared that  the  brakeman  was  perfectly 
familiar  with  the  manner  of  loading  cars, 
and  there  was  expert  evidence  tending  to 
show  tliat  cars  so  loaded  were  constantly 
being  coupled  without  accident.  HM,  that 
this  was  a  hazard  which  the  brakeman  as- 
sumed when  he  entered  the  service  of  the 
company.  U'd/uis//,  S/.  L.  &•  P.  K,  Co.  v. 
Deardotff,  14  ///.  A  pp.  \o\. 

HlaiiitilY,  a  switchman,  was  injured  while 
coupling  a  car  headed  witii  iron  rails  so  as 
to  project  beyond  the  ends  of  the  car. 
Plaintilf  was  an  experienced  switchman, 
and  he  and  liis  fellow-servants  in  the  yard 
were  authorized,  when  a  car  was  received 
which  was  thought  to  be  loaded  so  as  to  be 
dangerous,  to  report  it  to  the  foreman, 
whose  duty  ;t  was  to  make  it  safe.  When 
the  car  in  question  arrived,  the  foreman  un- 
coupled it,  and  after  it  was  shifted  sent  it  to 
plaintill  to  be  coupled  again  ;  but  there  was 
no  other  evidence  of  n(jiicc  to  the  foreman 
of  the  dangerous  way  in  which  the  car  was 
loaded.  As  the  car  approached  plaintill  lie 
noticed  that  the  rails  projected,  but  did  not 
notice  that  they  projected  far  enough  to 
be  dangerous.  Held,  that  there  was  no 
risk  imposed  more  than  was  usual  in  the 
business,  and  there  was  not  sufficient  evi- 
dence of  negligence  to  find  the  company 
guilty.  Scott  v.  Oregon  R.  &*N.  Co.,  28  Am, 
&*  Eng,  R.  Cas.  414,  14  Oreg.  2?i,  13  J'ac. 
Rep.  98.  Mexican  C.  R.  Co.  v.  SAean, 
{Tex.)    18  S.    W.  Rep.    151.— Approving 


Galveston,  H.  &  S.  A.  R.  Co.  v.  Lempe,  59 
Tex.  19. 

A  piece  of  coal  fell  from  a  tender  and  in- 
jured a  track-walker.  His  own  evidence 
showed  that  he  was  familiar  with  how  the 
coal  was  loaded  on  tenders,  and  had  pre- 
viously seen  pieces  fall  to  the  track,  helil, 
tiiat  he  must  be  deemed  as  having  assumed 
the  risk.  Schitlts  v.  Chicago  &•  N.  IV.  R. 
Co.,  28  Am.  &^  Ettg.  R.  Cas.  404,  67  Wis. 
616,  31  A^.   W.  Rep.  321,  58  Am.  Rep.  881. 

215.  Risk  from  daiii^er  Avliilc 
coupling  cars. — A  brakeman  injured  in 
coupling  cars  with  diflerent  styles  of  coup- 
ling from  those  in  use,  owing  to  the  failure 
of  the  company  to  warn  him  of  the  increased 
hazard,  is  not  entitled  to  recover,  where  the 
risk  is  apparent  and  incident  to  his  employ- 
ment. Louisville  &^  Al.  R.  Co.  v.  Roland,  53 
Am.  &'  Eng.  R.  Cas.  1C9,  96  Ala.  626,  1 1  So. 
Rep.  667.— QuoTKD  IN  Holland  v.  Ten- 
nessee C.  I.  it  R.  Co.,  91  Ala.  444,8  So.  Rep. 
524.  Reviewf.d  in  Indianapolis,  B.  &  W. 
R.  Co,  V.  Flaiiigan,  •]•]  111.  365. 

Where  a  switchman  is  shown  to  be 
familiar  with  the  construction  of  cars  that 
he  is  called  upon  to  couple,  and  knows  that 
the  company  handles  cars  belonging  to  otlier 
companies,  which  dider  in  structure,  which 
increases  the  risk  of  injury  in  cou[)ling,  he 
must  be  deemed  as  having  assumed  the  risk 
attending  such  couplings.  KoJ-n  v.  Mc- 
Nulla,  147  U.  S.  238,  13  Si(p.  Ct.  Rep.  298, 
Michigan  C.  R.  Co.  v.  Sinithson,  i  Am.  &* 
Eng.  R.  Cas.  loi,  45  Mic//.  212,  7  jV.  IV. 
Rep.  791. — DiSTiX'iui.suKD  IN  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Frawlcy,  28  Am.  & 
Eng.  R.  Cas.  308,  no  Ind.  18.  Quoted  in 
Darracott  v.  Chesapeake  it  O.  R.  Co.,  31 
Am,  &  Eng.  R.  Cas.  157,  83  Va.  2S8. 

In  constructing  a  branch  of  one  of  the 
principal  railroad  lines  of  Kansas,  dirt  bal- 
last was  used  between  the  tracks  of  the  road, 
the  dirt  or  filling  not  c.nendhig  to  the 
end  of  the  ties,  but  the  roadbed  was  raised 
at  the  centre,  sloping  downward  toward  the 
end  of  the  ties,  leaving  no  dirt  under  them. 
A  head  brakeman,  familiar  with  the  con- 
strnction  of  the  roadbed,  embankment,  and 
track,  and  having  control  of  the  movement 
of  the  train,  just  after  dark,  when  the  road- 
bed was  covered  with  snow  which  had  fallen 
after  some  sleet,  directed  the  engineer  to 
back  the  train  up,  and,  while  the  train  was 
moving  slowly  backward,  he  stepped  in  be- 
tween   two  cars  to  uncouple   them,  and 
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slipped  and  fell  with  his  knee  across  the 
rail.  In  tliis  condition  he  was  run  over  and 
his  Icnce  crusiied.  Subsequently  his  injured 
le"  was  amputated;  soon  after  lie  died. 
Held,  that  no  negligence  can  be  imputed  to 
the  company.  Clark  v.  Missouri  Pac.  R. 
Co.,  48  Kan.  654,  29  Pac.  Rip.  1 13S. 

A  biaivRmaii  liad  his  arm  crushed  iw  try- 
ing to  ci  uple  to  another  car  a  caboose  the 
draw-bar  of  which  was  some  six  inches  be- 
low that  of  tlie  oilier  car,  and  of  cars  gen- 
erally. The  caboose  bad  been  in  that  con- 
diiion  for  a  month,  as  he  brakeman  him- 
self knew,  and  it  had  been  reported  for  re- 
pairs; but  the  fact  that  the  draw^-bars  were 
not  on  the  same  level  must  have  been  ap- 
parent to  any  one  attempting  to  couple  the 
cars,  if  he  used  his  eyes.  Held,  that  he 
coulfl  not  recover.  Brewer  v.  Pliiit  (jrJ>  P. 
M.  R.  Co.,  56  Mich.  620,  23  N.  W.  Rep.  440. 

c.   Latent   Defects,  Dangers   not  Obvious, 
and  Unknown  Risks. 

21(J.  Generally.*— It  is  the  duty  of  the 
master  to  search  for  latent  defects  in  ap- 
pliances furnished  the  servant  to  work  with 
that  would  render  them  unsafe ;  but  the 
.ervant  is  required  to  notice  only  such  de- 
fects as  are  patent  to  ordinary  observation. 
L:itle  Rock,  M.  R.  &>   T.  R.  Co.  v.  Leverett, 

28  Am.  (S^*  Eug.  R.  Cas.  459,  48  ^Irk.  333,  3 
.!>.  If.  Rep.  50.  Gutriiige  v.  Missouri  Pac. 
R.  C:>.,  105  Mo.  520,  16  S.  ]]'.  Rep.  943. 
Lofnuio  V.  New  York  &^  Mt.   V.  Water  Co., 

29  .\'.  Y.  S.  R.  557,  8  A^  Y.  Snpp.  717. 
MisKoioi  Pac.  R.  Co.  v.  Lelnnberg,  75  Tex. 
61,  I2.S\  (r.  AV/.  83S. 

Where  i  person  is  engaged  in  a  dangerous 
employment  the  presumption  of  fact  arises 
that  he  has  knowledge  of  the  ordinary 
perils  of  suoh  employment ;  but  there  can 
he  no  piesun.ption  of  knowledge  of  special 
dangers  arisii  g  from  a  peculiar  and  excep- 
tional state  01  affairs.  Whalen  v.  Illinois 
^St.  L.  R.  &^  C.  Co.,  16  ///.  App.  320. 

An  inexi)eriei  ced  servant  does  not  as- 
sume the  risk  of  perils  vliich  he  knows  not 
of,  and  which  arc  not  called  to  his  atten- 
tion, but  of  such  only  as  he  knows,  or  by 
the  exercise  of  ordinary  care  ought  to  know. 
Campbell  V.  Eveleth,  83  Me.  50,  21  Atl.  Rep. 
784. 

217.  Delect  in  track.— A  brakeman 


How  far  servant  may  rely  upon  superior 
knowledge  of  master  concerning  risks,  see  note, 
24  Am.  St.  Rep.  320. 


who  is  injured  by  reason  of  the  unsafe  con- 
dition of  the  track  is  not  bound  to  know  of 
the  unsafe  condition.  It  is  not  in  the  line 
of  his  duty  to  see  to  the  track;  and  he  is 
not  charged  with  knowledge  where  the  de- 
fect is  not  so  palpable  that  it  might  have 
been  seen  and  known  by  him.  Penii' 
sylvania  R.  Co.  v.  Zink,  126  Pa.  St.  28S,  17 
Atl.  Rep.  614. 

A  knowledge  of  facts  which  involve  a 
latent  danger  does  not  imply  a  knowledge 
of  the  danger  itself;  thus,  where  a  young 
and  inexperienced  servant  employed  in 
coupling  cars  has  his  foot  caught  by  an  un- 
blocked guard  rail,  and  is  run  over  and 
killed  by  a  moving  train,  an  instruction  that 
his  knowledge  of  the  existence  of  the  un- 
blocked rail  implied  a  knowledge  and  as- 
sumption of  the  attendant  danger,  was  er- 
roneous. Davis  V.  .SV.  Louis,  I.  M.  &>  S.  R. 
Co.,  44  Am.  &>  Eiig.  R.  Cas.  690,  53  .^Irk. 
117,  13  5.  ft'.  Rep.  801. 

a  I  H.  Delects  in  sipplianecK  and  nin- 
cliinery. — Latent  defects  in  machinery  or 
other  appliances  arc  not  a  part  of  the  ordi- 
nary risks  which  an  employe  assumes  as  in- 
cident to  his  employment.  Clowers  v. 
U'adasli.  .St.  L.  &>  P.  R.  Co.,  21  Mo.  App. 
213. — Modifvinh;  Gibson  v.  Pacific  R.  Co., 
46  Mo.  169. — Carpenter  v.  Mexican  Nat.  R. 
Co.,  39  /■"(■(/.  Rep.  315,  17  Wash.  L.  Rep.  630. 
Galveston,  II.  iS-»  S.  A.  R.  Co.  v.  Leinpe,  1 1 
Am.&^  Eng.  R.  Cas.  201,  59  7'ex.  19. — Ai'- 
I'RoviN'f.  Naylor  v.  Chicago  &  N.  W.  R. 
Co.,  53  Wis.  661.  Rk.viewing  Patterson  v. 
Pittsburg  &  C.  R.  Co.,  76  Pa.  St.  389; 
Mayes  v.  Chicago,  R.  I.  &  P.  R.  Co.,  63 
Iowa  562,  27  Alb.  L.  J.  24.— Ai'PkOVKij  ix 
Songstad  7'.  Burlington,  C.  R.  &  N.  R.  Co., 
38  Am.  &  Eiig.  R.  Cas.  211,  5  Dak.  517. 
Followed  in  Ft.  Worth  .t  D.  C.  R.  Co.  v. 
Wilson,  3  Tex.  Civ.  App.  583. 

It  is  the  duty  of  a  servant  to  use  reason- 
able care  to  inform  himself  in  resiiect  to  the 
hazards  to  which  he  may  be  exposed,  but 
unless  the  risks  are  patent  he  is  not  under 
the  same  obligation  to  know  the  nature  and 
extent  tliereof  as  is  the  master.  And  where 
the  danger  is  not  patent,  and  the  machinery 
which  he  is  called  to  use  is  in  charge  of  a 
superior  servant,  he  has  a  right  to  rely  on 
the  judgment  of  such  superior.  McDonald 
v.  Chicago,  St.  P..  M.  &•  O.  R.  Co.,  41  Minn. 
439.  43  ^V.  W.  Rep.  380. 

An  employe  does  not  assume  the  risks 
arising  from  using  defective  machinery, 
where  the  defect  is  due  to  its  internal  con- 
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struction,  and  is  not  visible  and  is  unknown 
to  tlie  employe,  .SV  AM,  wliere  an  employe 
was  iiijiiiLd  by  the  buisliiig  ol  an  Lincry 
wliccl,  uiiic;li  ua.i  apparently  siife.  J/u?'- 
Lri^h  \.  AV.i'  Vorl;  C.  ^-^  //.  A'.  A'.  Co.,  23 
A'.  )■.  .V  A\  6;/),  3  A'.  )'.  Supp.  4S3.— Dis- 
I  iMiLisiiixi;  Ue  Forest  v.  [eweti,  Sd  N.  Y. 
269. 

IMaintilT  was  injured,  while  CM,L;aj;i.i!  in  the 
C'instriictioii  of  a  tiai:k,  by  the  break! ii}^  of 
a  I'.ainnicr  wiiich  was  furnislied  him  for  use. 
Tucre  was  no  patent  defect  in  tlic  hammer, 
and  neitlicr  the  company  nor  its  a.^enis 
knew  of  any  defect.  //</</,  that  plaintill 
could  not  recover.  Georgia  A'.  &>  B.  Co.  v. 
X,-!iii<;.  39  ^liii.  &^  f'^'iii'.  A'.  Ciis.  355,  S3  da. 
70,  1;  .s'.  A".  A\-/>.  t049,  29  Ci/i/.  L.  J.  352. — 
L'i.^riN(;uisni.i)  in  Central  R.  &  B.  Co.  v. 
.St  .'I'.vay,  <)o  Ga.  656. 

'1 1  J».  l)ff'<'ftiv«*  hrako.s. — A  brakenian 
is  bound  to  e.xercise  reasonable  and  ordi- 
niry  care  to  avoiil  injuries  to  himself ;  and 
if  the  brakes  on  tiie  cars  were  defective  and 
he  knew,  or  niii;iit  have  known  by  ordinary 
attention,  their  condition,  and  thus  c.x[)osed 
himself  to  daiij^er,  he  cannot  recover  for  an 
injury  which  lie  receives;  but  lie  is  not  re- 
quired to  inspect  the  brakes  to  see  if  there 
are  latent  or  hidden  defects  about  them. 
Carpenter  v.  Mexican  Nat.  K.  Co.,  39  Fed. 
A'c/.  315,  17  U'as/t.  L.  A'ep.G^o. —  Foi.lowki) 
i\  Little  Rock  «Sr  M.  R.  Co.  v.  Moselcy,  56 
Fed.  I^cp.  1009. 

Where  a  defect  in  a  brake  is  not  discover- 
able by  a  brakenian,  e.\ccpt  by  stooping 
down  and  looking  under  the  car,  such  de- 
fect is  not  of  so  obvious  a  nature  as  to 
charge  the  brakenian  with  the  assumption 
of  risks  arising  from  its  us(!.  Loii/suiu'e,  A^. 
,-/.  .T^  C.  A\  Co.  v.  A'ttc/.;  38  Aw.  S->  Hn^;.  H. 
Cas.  152,  \\i>  I»d.  566,  \<)  N.  E.  Rep.  \ii,z 
L.  R.  A.  520,  28  ./;;/.  L.  Re^r_  i.j};!. 

A  ir.un  was  allowed  to  ruiv  down  a  grade 
wlien  the  track  was  covered  with  a  heavy 
frost,  and  became  unmanageable,  left  the' 
track,  and  killed  a  brakenian.  Afterihe  ac- 
cident it  was  found  that  some  of  the  biakc- 
shoes  had  oil  on  them,  which  would  tend  to 
lessen  the  friction  and  grip  of  the  brake. 
Hef(/,  this  was  a  risk  which  the  biakeman 
did  not  assume.  (Per  Hatch,  J.)  IVooden 
V.  Western  N.  V.  &*  P.  R.  Co.,  46  A'.  V.  S. 
K.  77;  J6V43  A'.   V.  S.  R.  218. 

220.    Defective  euKiiie.*— For    in- 


*  Injury  to  cinployfe  caused  by  lateri  defect  in 
enRine.  Instructiim  as  to  duty  and  liability  of 
company,  see  53  Am.  &  Eng.  R,  Cas.  244,  a6s/r. 


juries  suffered  from  the  explosion  of  an 
engine,  caused  by  a  latent  defect  which  was 
not  visible  or  capable  of  discovery  by  the 
closest  inspection  from  within  or  without, 
and  wliicli  was  in  fact  not  known  to  the 
railroad  company  or  any  of  its  servants,  the 
railroad  company  is  not  liable  to  an  action 
at  tlie  suit  of  a  workman  who  is  injund, 
unless  it  was  guilty  of  negligence  in  failing 
to  discover  the  defect.  Louisville  &>  .V.  R. 
Co.  V.  .allien,  28  Am.  &^  Enj^.  R.  Cas.  514,  78 
Ala.  494. 

221.  Kiuploye  need  not  scjuh-Ii  lor 
liVteiit  clel'eet.s. — It  is  not  incumbent  upon 
the  servant  to  search  for  latent  defects  in 
macliinery  or  implements  furnished  liiiii  by 
his  employer,  but  lie  has,  without  any  in- 
vestigation, the  right  to  assume  that  iliey 
are  safe  and  suthciiut  for  the  puriiuse. 
Porter  v.  Hannibal  «S^  St.  J.  R.  Co.,  2  ,  lin. 
&>  Eng.  R.  Cas.  44,  7 1  J/o.  66,  36  A//i.  Rep. 
454.  Covey  V.  Hannibal  6^  St./.  R.  Co.,  27 
Mo.  App.  J  70.  Burton  v.  Missouri  Pae.  R. 
Co.,  32  Mo.  App.  455.  Goodrich  v.  AVr^;  York 
C.  Sr'  H.  R.  R.  Co.,  1 16  A'.  V.  39S,  22  lY.  E. 
Rep.  397.  Missouri  Pac.  R.  Co.  v.  Crenshaw, 
71   Tex.  340,  9  i'.  W.  Rep.  262. 

While  tlie  servant  is  not  bound  to  search 
for  latent  defects,  he  must  take  notice  of 
those  which  are  open  to  his  observation, 
and  of  which  he  has  knowledge  ;  and  if, 
with  such  information,  he  continues  to  use 
the  implement,  he  does  so  at  his  own  risk, 
as  to  injuries  arising  from  such  known  de- 
fects, drvey  V.  Hannibal  &^  St.  J.  R.  Co.,  28 
Am.  6-^  Eng.  R.  Cas.  3S2,  86  Mo.  635. 

It  was  not  error  to  refuse  an  instruction 
that  plaintifl  could  not  recover  unless  it  ap- 
peared that  "plaintifT  did  not  know  of  the 
defect  and  could  not  have  known  it  by  ex- 
ercising care."  Such  charge  does  not  indi- 
cate whether  the  ordinary  care  recpiired  of 
an  employe  was  to  observe  what  was  patent, 
or  the  care  of  an  inspection  niafle  to  pass 
upon  the  coiidiiion  of  the  machincrv  as  fit 
or  unfit  for  '  ne  use  required.  Mirsouri 
Pac.  R.  Co.  V.  Crenshaw,  71  71m-.  340,  9  S. 
IV.  Rep.  262. 

222.  l>cloot.s  wliH'li  company  was 
unable  to  detect.— The  rule  requiring 
an  employer  to  furnish  emploj-es  with  a 
rea.sonably  safe  place  in  which  to  work  does 
not  make  the  employer  an  insurer  against 
injury  to  his  employes,  caused  by  the  break- 
ing of  machinery  or  tlie  explosion  of  a  boiler 
while  in  use  by  the  employe,  provided  such 
machinery  is  apparently  in  a  safe  condition 
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and  the  injury  results  from  a  latent  weak- 
ness or  a  delect  unknown  to  the  employer, 
and  one  which  the  exercise  of  ordinary  care 
and  skill  by  the  employer  would  not  enable 
him  to  detect  or  guard  againsi.  An  acci- 
dent happenini;-  under  such  circumstances 
must  be  regarded  as  one  of  the  risks  inci- 
dent to  the  employment  which  the  employe 
assumes.  Juicinc  v.  A'cio  Voi/cC.&^H.  R. 
A.  Co.,  70  ^/'"!  453.  S3  A'.  V.  S.  A'.  6S0,  24 
A'.  1  ■.  Si//>/>.  3SS. 

Wlien  the  undisputed  evidence  shows  that 
the  most  careful  inspection  of  machinery 
doniaiulcd  by  the  l.iw  would  not  have  dis- 
covered the  defect  in  a  brake-rod  by  which 
an  emi)loye  was  injured,  and  there  being  no 
proof  that  such  defect  was  known,  the  em- 
ploye is  not  entitled  to  recover  damages  for 
si'ch  injuries.  Louisville  &«  N.  R.  Co.  v. 
Campbdl,  97  Ala.  147,  12  So.  Rep.  574.— 
Oloting  Alabama  G.  S.  IK.Qo.v.  Arnold, 
8.^  Ala.  159. 

A  railroad  company  is  only  bound  to  fur- 
nish its  employes  with  reasoiud^ly  safe 
machinery  and  appliances,  and  beyond  this 
the  employe  assimies  the  risk.  So  a  com- 
p;inv  is  not  liable  to  a  switchman,  who  is 
familiar  with  his  duties,  for  an  injury  due  to 
a  defective  spring  in  a  driiw-bar,  of  which 
iiciilier  the  company  nor  its  employes  had 
any  notice.  Atchison,  T.  &^  S.  F.  R.  Co.  v. 
W'ai^i.n-,  21  Am.  Sr'  Kiij^.  R.  Cas.  637,  33 
Kan.  660,  7  J\ic.  Rep.  204. 

2.    Working  after  Kr.owledge  of  Danger  or 
iXotiee  of  Defects. 

a.  In  General. 

22.*?.  StatiMiuMit  of  the  rule.*— If  a 

person  knowing,  or  in  duty  bound  to  know, 
tile  hazards  of  his  employment  as  the  busi- 
ness is  conducted,  voluntarily  continues 
therein,  without  protest  or  complaint,  and 
witliout  anv  promise  of  the  master  to  do  any 
act  to  render  the  saints  less  hazardous,  the 
mister  will  not  be  liable  for  an  injury  he 
may  sustain  therein,  unless  it  may  be  caused 

*■  Servant  continuing  with  knowledge  of  de- 
fective apparatus,  see  notes,  i8  Am.  &  Eng.  R. 
Cas.  19  ;  15  /,/.  223  ;  4  L.  R.  A.  53. 

Ktnploye  cannot  recover  for  injuries  resulting 
friMu  defective  cars,  of  which  he  has  knowletlge, 
see  44  .-\m.  &  En(;.  R.  Cas.  546,  ahslr. 

Mere  conipl.iiiit  by  servant  of  defects  in  ma- 
cliiiiery,  without  promise  by  master  to  repair, 
Jix's  not  justify  continuance  in  service,  see  note, 
»3  Am.  Sr.  Rep.  386. 


by  the  wilful  act  of  the  master,     Stafford  v. 
C/iieago,  B.  &^  (J-  A'.  Co.,  114  ///.  244,  2  N. 
E.  Rep.  185.— l-'uLLoWEU  IN   Illinois  C.   K. 
Co.  V.  Morrissey,  45  111.  App.  127.    Quoted 
AND    ioi,LoVii;i>    IN    Illinois    C.  K.  Co.  v. 
Keer,  26  III.  App.  356.— .s'.;/////  F/a.  R.  Co. 
V.   H'eese,   32  Fla.    212,    13   So.    Rep.    436. 
Illinois   C.  R.  Co.  v.  A'eer,  26   ///.  App.  356. 
— yuuTiN'o    AND    I-OI.I.OWI.S'C,    Statlord    V. 
Chicago,  L'.  tSc  O.  R.  Co.,  1 14  111.  244. — Illinois 
C.  R.   Co.  V.  Morrissey,  45  ///.  App.    127. — 
Following  Stallord  v.  Chicago,  H.  tS:   Q. 
R.  Co.,  114  111.  2\:^.  —  Uml)aek  v.  Lake  S/iere 
&^  M.  S.  R.  Co.,  8  Am.  &^  Fng.  R.  Cas.  98, 
Si  hid.  191.— CunicLsiNG  St.  Louis  &  S.  E. 
R.  Co.  Z'.  Valirius,  i;6  Ind.   511.     QUOTING 
Fuller  V.  Jewett,  80  N.  Y.  46,  36  Am.  Rep. 
575.  —  Greenleaf  v.   Illinois   C.    R.   Co.,   29 
Iowa  14. — DisriNGUisHKD  in  Sedgwick?'. 
Illinois   C.  R.  Co.,  76  Iowa  340,  41    N.  W. 
Re[),  35. — Mitldo'iijneyv.  Illinois  C.  R.  Co.,2g 
Io7va  615,  8  Am.  Ry.  Rep.  4S7.— Following 
Kroy  V.  Chic;igo,  R.  I.  &  F.  R.  Co.,  32  Iowa 
357.— Followed   in  Wells  v.  IJurlington, 
C.  R.  k  N.   R.  Co.,  56  Iowa  520.     Quotko 
IN    McKee    v.    Chicago,    R.    I.    &   P.    R. 
Co.,  48   Am.  c^  Eng.  R.  Cas.    154,  83  Iowa 
616.     Reconciled  in  Indianapolis  &  St.  L. 
R.  Co.  V.  Watson,  33  Am.  &    Eng.  R.  Cas. 
334,  114  Ind.  20,  12  West.  Rep.  285,  14  N. 
E.  Rep.  721. —  Way  v.  Illinois  C.  R.  Co..  40 
Iowa  341,  &Ani.  Ry.  Rep.  400.— Following 
Muldowney  ?'.   Illinois  C.  R.  Co.,  36  Iowa 
462. — Followed  in  Wells    v.  Burlington, 
C.  R.  &  N.   R.  Co.,  56  Iowa  520.     Recon- 
ciled IN  Indianapolis  &  St.  L.  R.Co.  v.  Wat- 
son, T,^  Am.  &  Eng.  R.  Cas.  334,  114  Ind. 
20,  12  West.  Rep.  285,  14  N.  E,  Rep.  721. — 
Money  v.  Lower  Vein  Coal  Co.,  55  Iowa  671. 
— DisTiNGULSHED  IN  Chicago  &  T.  R.  Co.  v. 
Simmons,  11  111.  App.  \j^7.—  Atc/tison,  T.  &> 
S.  F.  R.   Co.  V.   Se/irocder,  47  A'an.  315.  27 
Pac.  Rep.  965. — Following  Rush  v.  Mis- 
souri Pac.  R.  Co.,  36  Kan.  129.      Review- 
ing I.cary  v.  Boston  &  A.  R.  Co.,  139  Mass. 
5S0;  Galveston,  II.  &S.  A.  R.  Co.  v.  Drew,  59 
Tex.  10:  Mad   River  &  L.  E.  R.  Co.  v.  Bar- 
ber, 5  Ohio  St.  542  ;  Woodley  v.  Metropoli- 
tan Dist.  R.  Co.,  L.  K.  2  Ex.  D.  3S4;  Wormell 
V.  Maine  C.  R.  Co.,  79   Me.  397. — Faliimore 
&>  F.  R.  Co.  V.  State,  53  Am.  &>  Eng.  R.  Cas. 
379.75  ^^ti-  152,  23  All.  Rep.  310.— Follow- 
ing Baltimore  t*!:  O.  R.  Co.  v.  Strieker,  51 
Md.  47  ;  Woodlev  v.  Metropolitan  Dist.  R. 
Co.,  L.  R.  2  Ex.  D.  384.— /V/<v  V    Hannibal 
&o  St.  J.  R.  Co.,\t,  Am.&-  Eng.  K.  Cas.  168, 
77  Mo.  508.      Davidson  v,  Cornell,  132  A''. 
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Y.  2-8,  30  A'.  E.  Kfp.  573,  43  ^V.  Y.  S.  R. 
887;  nvtrs/)/_tf  31  iV.  1'.  S.  A'.  982,  10  A'.  J'. 
Si//i/>.  521.  Kiinisey  v.  DclaiJiirc,  I..  &^  W 
Ji.  Co.,  151  y-f.  ^'/.  74.  25  W//.  y»V/.  37.  A"<w/ 
Tfitii.,  V.&^  G.  R.  Co.  V.  Giirlcy,  17  /fw.  i5- 
Kii};.  R.  Ciis.  5O8,  12  J.gti  (Tiiui.)  46.  J////- 
din^'Hi-y  V.  llliiioh  C.  R.  Co..  36  /iTi'i;  462. 
/-(f/fv  .S7'('/v  >!;-•  M.  S.  R.  Co.  v.  XlcConnnk, 

5  .  ////.  ci^  /-.'/(v.  A'.  C'/f.  474,  74  Jnd.  440, 
Ci-ntial  A'.  t'(^  V.  ll.islctt,  74  cJif.  59.  d/;;- 
V.  Xoith  River  Constr.  Co.,  17  A'.  1'.  .V.  A'. 
945,  48  UuH  266.  IWscolt  V.  AVu'  )■(;;■/• 
(S>»  A'.  A".  A'.  C'<'.,  153  Mosi.  460,  27  A',  /i. 
/iV/.  10.     //'/V//C'  V.  //V/Av,  41  111.  App.  iiG. 

U'ootliilw.  H'cS/  Viif^inia  Imp.   C'l'.,  38  W. 

r.i.  23, 17  .V.  A'.  A'./!  386. 

Ill  sucli  a  c;isi:  tlie  employe  assumes  the 
risk  as  increased  i)y  any  defect,  noiwiili- 
standini^  lie  may  object  or  complain,  iiidess 
the  master  expressly  or  iiViijliedly  promises 
to  remedy  the  defect.  Iiidiaiiiipolh  &»  Si. 
L.  R.  Co.  V.  W.i/son,  33  ^bn.  &^  E/i^  /»'. 
Cas.  334,114  /ill/.  20,  12  Il'csl.  R,p.  285,  14 
a:  E.  Rip.  721,  15  X.  E.  Rip.  824. —Ai'- 
ri.Yixi;  Russell  7'.  Tillotson,  140  Mass,  201  ; 
Linch  V.  Sat;amore  Mf,i(.  Co.,  143  Mass.  206; 
Halt  V.  Nay,  144  Mass.  1S6;  Bnzzell  t'. 
Laconia  Mfjj;.  Co.,  48  Me.  113,  77  Am.  Dec. 
212  ;  Galveston,  H.  &  S.  A.  R.  Co,  v.  Drew, 
59  Te.\.  10,  46  Am.  Rep.  261 ;  Webber  2>. 
Piper,  38  I  Inn  (N.  Y.)  353,  33  Alb.  L.  J.  64; 
Pennsylvania  Co.  v.  Lynch,  90  111.  333.  DlS- 
Ti.NHUMsiiiNt;  Snow  V.  Housatonic  R.  Co.,  8 
Allen  (Mass.)  441  ;  Indiana  Car  Co.  v.  Par- 
ker, 100  Ind.  181  ;  Patterson  v.  Pittsburg 
tS;  C.  R.  Co.,  76  Pa.  St.  389.  Rkconcilixg 
Kroy  V.  Chicago,  R.  I.  &  P.  R.  Co.,  32  Iowa 
357;  Greenleaf  TA  Dubuque  &  S.  C.  R.  Co., 
33  Iowa  52  ;  Muldowney  v.  Illinois  C.  R. 
Co.,  39  Iowa  615;  LumltA'  v.  Caswell,  47 
Iowa  159;  Way  v.  Illinois  C.  R.  Co.,  40 
Iowa  341.     Rkvikwing  Holmes  v.  Clarke, 

6  H.  it  N.  349;  Greene  v.  Minneapolis  & 
St.  L.  R.  Co.,  31  Mirm.  24S. — Reviewkd  in 
Worthlngton  v.  Central  Vt.  R.  Co.,64Vt. 
107. 

If  a  servant  knows  that  what  is  provided 
is  not  safe  and  fit  he  should  quit  the  em- 
ployment ;  and  if  he  does  not,  but  continues 
in  it,  he  is  deemed  to  have  assumed  the 
risk  of  all  such  known  defects,  unless  he 
has  been  coerced  or  induced  by  the  master 
to  believe  that  the  defect  will  be  remedied. 
Illinois  C.  R.  Co.  v.  Jones.  1 1  III.  App.  324. 

The  simple  protest  against  the  use  of 
the  machinery,  by  the  employe,  when  di- 
rected to  use  it,  will  not  vary  the  rule,  if. 


when  having  knowledge  of  the  risk,  he 
obeys  the  order.  Galveston,  H.  &0  S.  A.  R. 
Co.  V.  Iheio,  59  Te.v.  10.— Al'l'LiKU  in 
Indianajjolis  &  St.  L.  R.  Co.  v.  Watson,  33 
Am.  &  Kng.  R.  Gas.  334,  114  Ind.  20,  12 
West.  Rep.  285,  14  N.  E.  Rep.  721.  yuoTiin 
IN  Palnude  ?'.  llartcr,  20  Nev.  303.  21  Pac. 
Rep.  679.  Rkviewkij  in  Atchison,  T.  &S. 
F.  R.  Co.  T'.  Schroedcr,  47  Kan.  315. 

Hut  the  employe  is  not  bound  to  exercise 
care  in  knowing  the  fact  of  the  defect  or 
danger  unless  it  is  in  the  line  of  his  duty. 
Tiiy/or,  B.  Sf^  II.  R.  Co.  v.  Taylor,  79  Tex. 
104,  14  5.  //'.  Rep.  918. 

The  foreman  of  men  engaged  in  excavating 
on  a  railroad  cannot  recover  (jf  the  com- 
pany for  an  injury  received  from  a  fractious 
liorse  that  he  had  seen  work  for  a  week. 
If  the  hor»e  was  untk  for  the  work,  it  was 
the  duty  of  the  foreman  to  know  it  and 
send  him  back.  Suiillt  v.  Drake,  125  Pa. 
St.  501,  17  All.  Rep.  449. 

ti24.  Sropi'  and  oxf  out  of  the  riilo. 
— The  law  presumes  that  an  employe  had 
notice  of  the  things  connected  with  his 
business  which  it  is  his  duty  to  know,  and 
with  whi;h  lie  had  amjile  opportunity  to 
become  acquainted.  Atcliison,  T.  &^  S.  E. 
R.  Co.  V.  AhdurJ,  47  ///.  ,///.  200. 

If  the  defect  be  of  such  a  character  that 
the  owner  or  person  using  the  defective 
machinery  could  not  fail  to  observe  it,  he  is 
charged  with  knowledge  of  the  defect  from 
mere  use  ;  but  if  it  be  a  latent  defect  actual 
knowledge  must  be  proved.  Belair  v.  Clii- 
cai^o  &^  X.  \V.  R.  Co.,  43  Iowa  662,  14  Am. 
Ry.  Rep.  575. 

Where  a  brakeman  is  injured  by  reason  of 
a  defective  car  lie  cannot  recover  from  the 
company  if  it  appears  that  he  knew  of  the 
defect,  or  by  the  exercise  of  ordinary  dili- 
gence might  have  known  it,  althougli  it  ap- 
pears that  the  conductor  of  the  train  knew 
of  the  defect  and  failed  to  inform  the  brake- 
man  before  ordering  him  to  use  the  car. 
Louisville  &•  A\  R.  Co.  v.  Law,  (Ry.)  21  S. 
JV.  Rep.  648. 

If  an  employe  complains  to  liis  employer, 
but  not  on  his  own  account,  of  the  defec- 
tive condition  of  premises  on  which  he  is 
employed,  and,  upon  an  assurance  which 
does  not  induce  him  to  remain,  that  the  de- 
fect shall  be  remedied,  continues  in  the  em- 
ployment, with  full  knowledge  of  the  risk, 
and  is  injured  by  reason  of  such  defect,  he 
must  be  taken  to  have  assumed  the  risk,  or 
not  to  have  been  in  the  exercise  of  due  care, 
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and  cannot  recover  against  the  employer 
for  his  injuries.  Lczt/is  v.  AVw  ]'orA  &»  jV. 
K.  K.  Co.,  153  Muss.  72,,  26  X.  E.  Ki'/>.  431. 
It  is  the  duty  of  an  engineer  to  know  the 
duties  of  a  station  agent  along  the  line  of 
the  road  lie  is  running  upon,  so  far  us  they 
relate  to  the  proper  discharge  of  the  en- 
gineer's duty.  Ih'K'itt  V.  Flint  S^  /'.  J/.  A". 
Co.,  31  Am.  e-  Eiix^.  R.  Cas,  249,  67  Mich 
61.  II    West.  Rip.  14S,  34  X.  //'.  Rip.  659. 

Where  there  is  no  express  promise  to  re- 
pair, or  request  to  continue  in  the  service, 
the  employe  assumes  the  risks  incident  to 
a  service  conducted  with  machinery,  imple- 
ments, or  ai)pliaiices  known  by  himself  as 
well  as  the  emi)loyer  to  be  defective  and 
dangerous.  The  rule  should  also  apply  to 
ail  implied  promise  to  repair.  Gulf,  C.  <S~» 
>'.  F.  I\.  CiJ.  V.  B>i)itJ'o>d,  79  Tex.  619,  i^S. 
ir.  Ri-p.  561. 

A  brakenian  stepped  in  a  cattle  guard 
while  atteini)ling  to  make  a  coupling  and 
was  killed.  He  had  been  running  over  the 
road  three  weeks  or  more,  but  it  did  not 
appear  that  hi  had  done  any  switching  at 
tliis  [joint.  The  cattle-guard  was  plainly 
visible,  with  wing  fences  which  were  very 
noticeable.  //t.A/,  that  he  must  have  known 
tliat  the  cattle-guard  was  tiiere,  and  i'  .s  to 
t)c  presumed  that  he  contracted  with  refer- 
ence to  it  and  assumed  the  risk.  Houhr- 
soii  V.  Coons,  31  ///.  A  pp.  75. 

225.  Limits  siiid  o.vcciitioiis  to  the 
rul«'. — Unless  it  shall  appear  that  a  ser- 
vant, injured  while  in  his  master's  service, 
had  knowledge  of  the  dangers  of  the  service 
from  the  master's  neglect  of  duty,  it  will  not 
be  presumed.  Chidigo  &^  E.  I.  R.  Co.  v. 
Hims,  132  ///.  161,  23  X.  E.  Rep.  102 1  ; 
affirming  33  ///.  App.  271. 

The  fact  that  a  servant  knows  the  defec- 
tive condition  of  the  instrumentalities  with 
which  he  works  does  not  necessarily  charge 
liiiii  with  contributory  negligence,  or  the 
assumption  of  the  risks  growing  out  of 
such  defects.  He  must  also  understand,  or 
ought,  in  the  exercise  of  ordinary  prudence, 
ti)  understand,  the  risks  to  which  these 
ilcfi'cts  expose  him.  Wuotillii  v.  Jhiliith 
Lumb,-y  Co.,  yj  Minn.  153,  33  X.  W.  Rep. 
551,  5  Am.  St.  Rip.  832.— Following  Rus- 
sell 7'.  Minneapolis  <S:  St.  L.  R.  Co.,  32 
Minn.  230,  20  N.  W.  Rep.  147  ;  Cook  7>.  St. 
Paul,  M.  &  M.  R.  Co.,  34  Minn.  45,  24  N. 
W.  Kep.  311. 

riicre  is  a  material  distinction  between 
knowledge  of  a  defect  in  defective  machin- 


ery furnished  to  an  employe,  and  knowledge 
on  his  part  of  the  danger  of  using  or  con- 
tinuing to  use  such  machinery  until  the 
danger  is  reasonably  apparent.  The  master 
is  not  absolved  from  liability  by  the  mere 
fact  that  the  servant  used  the  nwchinery  in 
its  defective  condition,  for  whether  the 
servant  used  ordinary  care  under  the  cir- 
cumstances is  for  the  jury.  St.  Louis  is^  S, 
F.  R.  Co.  V.  MeChun,  80  Tex.  85,  1 5  5.  W. 
Rep.  7S9.  Cook  V.  .SV.  Paul,  M.  &^  M.  R. 
Co.,  34  Minn.  45,  24  A'.   ]]'.  Rip.  311. 

The  servant  does  not,  by  simply  remain- 
ing in  the  emi)loy  of  his  master  with 
knowledge  of  the  defects  in  the  machinery 
^which  he  is  obliged  to  use,  assume  the 
risks  attendant  upon  such  use.  Such  a  re- 
sult follows  only  where  he  remains  in  the 
master's  service  without  objection  or  pro- 
test against  the  continuance  of  the  defects. 
Greenhiif  v.  Dubiu/iie  ^^  S.  C.  R.  Co.,  33  Io7va 
52.— Fol.l.owiNO  Kroy  t'.  Chicago,  R.  I.  it 
I'.  I^.  Co.,  32  Iowa  357. —Disi'iXGUisiiKi)  m 
Sedgwick  7/.  Illinois  C.  R.  Co.,  76  Iowa  340, 
41  X.  \V.  Rep.  35;  Collins  f.  Hurlington,  C. 
R.  iS:  N.  R.  Co.,  83  Iowa  346.  Rkconxilkd 
IN  Indianapolis  \'  St.  L.  R.  Co.  v.  Watson, 
33  Am.  it  Eng.  R.  Cas.  334,  114  Ind.  20, 
12  West.  Rep.  285,  14  N.  E.  Rep.  721.  Re- 
viF.WF.i)  IN  Perigo  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  52  Iowa  276. 

Knowledge  of  a  defect  and  failure  to 
complain  are  not  always  conclusive  upon  a 
serv.int.  Eiist  Tenn.,  V.  &*  G.  R.  Co.  v. 
Giirley,  17  Am.  <3^  Eng.  R.  Cas.  568,  12  Lea 
(Tenn.)  46. 

A  servant,  by  continuing  in  the  business 
of  his  master  after  he  becomes  aware  of 
defects  in  appliances  furnished  him  by  his 
master,  does  not  necessarily  assume  the 
risk  of  all  injuries  which  may  result  from 
such  defects.  If  the  defects  grow  out  of 
the  want  of  ordinary  care  and  vigilance  on 
the  ])art  of  the  master  in  providing  or 
maintaining  the  appliances,  and  are  not  so 
serious  but  that  with  care  and  prudence  on 
the  i)art  of  the  servant  the  appliances  may 
be  safely  used,  and  at  the  request  of  the 
master  he  continues  to  use  them,  and  in 
using  exercises  care  and  prudence,  if  injury 
result  to  him  notwithstanding,  he  may  liold 
the  master  li;ible.  I'lynn  v.  Kansas  City,  St. 
J.  &*  C.  R.  R.  Co.,  18  .'-;///.  &^Eng.  R.  Cas.  23, 
78  Mo.  195.— Quoting  Snow  v.  Housatonic 
R.  Co.,  8  Allen  (Mass.)  447. — Richmond  (S>» 
1).  R.  Co.  V.  Normetit,  84  Va.  167,  4  S.  E. 
Rep.  211. 
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Wliere  the  defect  is  visible,  yet  if,  l)y 
reasun  of  his  youlli  and  inexperience,  the 
servant  (a  boy  seveiiiecii  yeais  old)  was  lujt 
aware  of  the  daiij^cr  to  which  lie  was  ex- 
posed ill  operating  the  defective  car  coiip- 
linij;  (^consisiiiig  of  a  bent  pin  and  niis- 
sliaiicn  link  fasieix.d  in  the  diaw-licad),  it  is 
the  duty  of  the  ina.-:ter  to  appr.se  him  of 
such  (laiii;er ;  and  mere  knowK d^i-- of  sucli 
(!'  .<;i  witlKjiit  a[);irehen.sion  of  liic  prob- 
able consequent  dai)t;er  will  ii<H  defeat  the 
servant's  recovery.  (JoZ/n  v.  C/ihiij^o,  A'.  /. 
Sr'  /'.  A\  Co..  37  Mo. .  ///.  zzi. 

If  a  i^erson  of  onim  iry  prudence  woulfi 
not  have  believed  the  defects  dan:^eroiis,  he 
mav  disref,Mrd  them  without  losini;-  Ins 
ri;;ht  to  compl.dn,  if  he  sulfers  from  tiic  de- 
fect wiiile  pursuinjj;  iiis  ordinary  course, 
L'oLifiuio  C.  R.  Co.  V.  L\uii{eii,  3  Co/o.  409. — 
Rkvikwing  Snow  t'.  Ilousatonic  R.  Co ,  8 
Allen  (Mass.)  441.  — Foi.i.oWKi)  in  Burliiij,'- 
ton  iSr  C.  K.Co.  z).  Liehe,  17  Colo.  2S0. 

In  an  action  by  a  br.ikeman  for  personal 
injurii's  he  charged  the  company  with  ne^- 
li^encc  in  reciuiring  him,  in  the  discharge  of 
)iis  duties,  to  pass  over  a  car-load  of  ma- 
chinery without  providing  any  foot-board 
a-;  ;i  means  of  passiiig  over  it.  It  ap[)eared 
that  he  knew  that  the  com[)any  was  accus- 
tomed to  have  cars  loaded  without  foot- 
boards, but  it  did  not  ajjpear  tiiat  it  was 
usual  to  place  such  cars  in  tlie  train  where 
l)rak<-men  were  required  to  pass  over  them. 
ILi'ii.  thai  he  could  not  be  said  to  have  as- 
sumed the  risk  by  accepting  the  service. 
//.Mv'i  V.  C/'itCi!i;o,  K.  I.  &^  P.  R.  Co.,  75  Lnca 
6S;,.  37  ,v.  (f.  Ri-/>.  963.  — Ukvikwku  i.\ 
M.Kcc  V.  Chicago,  R.  I.  cSt  P.  R.  Co..  48 
.■\m.  Si  Kng.  R.  Cas.  154,  S3  Iowa  616. 

*2ii(>.  Xotife  of  •laii^i'i*  ami  peril 
<"<)ii!i('Ot«'<l  \\\i\\  pliu-f  of  work.— 
Wiiere  plaintilT's  intestate  had  been  for  a 
long  time  engaged  with  otliers  in  removing 
a  bank  of  earth,  by  repeatedly  undermining 
the  same,  so  as  to  bring  the  earth  down 
from  above,  and  he  must  have  known  as 
well  as  any  one  the  danger  attending  the 
work,  and  he  made  no  objection  to  the 
metiiod  of  doing  the  work,  and  he  was 
fmaily  killed  by  the  sudden  falling  of  earth 
upon  him,  there  can  be  no  recovery.  Ras- 
mussen  v.  Chicago,  R.  I.  &>  P.  R.  Co.,  18 
Am.  5>»  Eng.  R.  Cas.  54,  65  lozva  236,  21  N. 
W.  Rep.  583.  Naylor  v.  Chicago  &•  N.  JV. 
/?.  Co.,  5  Am.  <S«  Eng.  R.  Cas.  460,  53  Wis. 
661.  II  A^.   IV.  Rep.  24. 

Conceding  that  a  servant  was  in  the  line 


of  his  duty  when  lie  voluntarily  went  to 
work  in  a  ditch,  if  he  knew  all  the  dan- 
gers of  the  employment  which  were  then 
apparent  to  any  one,  he  took  upon  himself 
the  risk  of  those  dangers.  Schadcwalii  v. 
Milwaukee,  L.  S.  <j>»  W.  R.  Co.,  55  Wis.  5O9, 
13  A'.  //'.  Rep.  45S. 

An  employe  who  continues  work  in  a 
railway  tunnel,  with  full  knowledge  tiiat  the 
company  has  pn^vided  no  one  to  give  warn- 
ing of  trains,  and  fully  aware  of  the  danger- 
ous nature  of  the  employment,  cannot  re- 
cover for  an  injury  caused  by  being  struck 
by  a  train.  Wooa/iy  v.  Mclropolilaii  Dist. 
R.  Co.,  46  L.  /.  E.\.  n.  521,  Z.  A".  2   E.v.  J). 

3»4. 

•227.  Nolioo  of  (hlVtt.s  in  traek 
or  r<m<ll)«Ml,  gciu'rally.*  —  A  servant's 
knowledge  of  the  unsafe  condition  of  the 
track,  if  it  is  in  fact  imsafe,  will  not  defeat  a 
recovery,  if  it  was  not  so  dangerous  as  to 
threaten  immediate  danger,  or  if  hi:  might 
have  reasonai)ly  supposed  that  he  could 
safely  w<;rk  on  it  with  the  use  of  care  and 
cautiim.  Mahaiuy  v.  .V.  Louis  &*  }[.  R. 
Co.,  io8i1/(».  191.  18  S.  W.  Rep.  895.— QuOT- 
INO  Soefler  V.  St.  Louis,  I.  M.  iS:  S.  R.  Co., 
100  Mo.  673;  Iluhn  V.  Missouri  Pac.  R. 
Co.,  92  Mo.  440. 

An  engineer  is  not  bound  to  quit  the  ser- 
vice, nor  does  he  assume  all  risks  from 
want  of  repair,  unless  the  track  is  so  far  out 
of  repair,  to  his  knowledge,  that  it  would 
be  necessarily  dangerous  to  the  mind  of  a 
prudent  [icrson  to  run  an  engine  over  it. 
Derlin  v.  Wabash.  St.  L.  >;;-^  /'.  R.  Co.,  28 
.,•////.  iS-'  Eng.  A'.  Cas.  524,  Zj  Mo.  545. 

If  low  joints  in  a  railw.iy  track  causing 
jolts  and  j.irs  are  to  be  expected  by  a  brake- 
man  because  of  their  frequency,  damai;es 
are  not  recovend)le  on  tliat  account  by  an 
enii)loye  who  subjects  himself  to  such  oc- 
curretu-es,  unless  it  is  made  to  appear  that 
the  company  has  been  guilty  of  negligence 
such  as  wotjld  increase  the  danger  which 
the  employe  assumes.  Texas  &^  N.  O.  R. 
Co.  V.  Dillard,  70  Te.v.  62,  8  S.  W.  Rep.  113. 
— Foi.r.owiNc,  International  &  G.  N.  R.  Co. 
V.  Hester,  64  Tt.'x.  401. 

A  section  hand,  knowing  the  bad  con- 
dition of  the  road  over  which  he  was  ac- 
customed to  pass  upon  a  hand-car  in  going 
to  and  returning  from  his  work,  assumes 

•When  engineer  may  recover  for  person.il  in- 
juries received  while  running  train  over  road 
which  he  knows  to  be  somewhat  out  of  repair, 
see  note,  47  Am.  Rep.  430. 
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the  risk  of  passing  over  such  defective  way. 

His  knowledge  of  the  general  bad  condition 
is  sullunent  without  actual  knowlcds^c  of  the 
particular  defective  rail  wiiicli  caused  the 
iiij.iry.    o>ie/iv.  Cross,  79  7'i.v.  130, 15  .S'.  ly, 

Ju'p.  210. 

I'iauuil'l,  who  wascni[)loyed  by  the  owners 
of  a  i^rivate  railroad  to  put  it  in  g(jod  con- 
diiifui,  was  thrown  (roni  the  train  while  rid- 
ing on  a  flit  car  on  a  load  of  cross-tics,  by 
the  joking  of  tliL'  train  while  crossing  a  de- 
ft. 1  I  in  tiu:  roadbed.  J/t/d.  that  from  the 
iKiiHic  t-f  liis  duiies  ijlaiiitiff  knew  or  ought 
to  liave  known  the  (U'f(..cti\L-  condition  of 
the  railroad,  and  the  danger  of  traveling 
over  it  in  the  manner  he  was  doing,  and 
that  he  could  not  recover.  White  v.  Ken- 
lum,  39  Am.  S^  Eiv.;.  R.  Cas.  330,  S3  Ga.  343, 
9  .S".  A'.  Rep.  10S2. 

A  railroad  track  spread  by  reason  of  the 
tii's  bting  rotten,  so  that  the  nails  woidd 
not  hold  the  rails  in  place,  and  a  train  left 
the  track  and  killed  a  tlreman.  The  com- 
pany claimed  that  he  knew  of  the  condition 
of  the  track,  and  therefore  took  all  of  the 
hazards  of  the  employment,  and  introduced 
evidence  showing  that  any  one  passing  over 
the  road  couki  not  avoid  knowing  that  the 
general  condition  of  the  track  was  rough. 
IliLI.  that  knowdedge  of  the  general  bad 
coiidition  of  the  track  would  not  charge  the 
fireman  with  knowledge  tiiat  the  ties  were 
rotten.  Ciiaham  v.  Cluipiiian,  11  X.  Y. 
Siipp.  318,  33  X.   y.  .v.  A'.  349,  5S  /////;  602. 

-US.  N«)ti«'o  ol"  «>3».stru«*ti(>ii.s,  pro- 
joetioiis,  iiiKl  HtrnctiiiH's  lu-ar  lirat'k. 
— .\  brakeman  is  not  charge;ri)le  with  knowl- 
edge of  a  |)rojccting  rock  on  the  side  of  the 
track,  nor  is  his  ignorance  of  it  imi)iital)le 
to  him  as  contributory  negligence,  since  he 
lias  a  right  to  assume  that  the  roadbed  and 
all  appliances  are  in  a  reasonably  safe  and 
suitable  condition;  but  if  he  had  actual 
knowledge  of  it,  and  conti'mcd  in  the  ser- 
vice after  the  Ia|)se  of  a  reasonalde  time  for 
its  removal,  he  will  be  lielil  to  ha\'c  assumed 
the  additional  risk.  Gfi»xia  I\jc.  R.  Co.  v. 
J)d7'/s,  92  A/ii.  300,  9  So.  Rep.  252. 

If  a  servant  enter  into  an  employment  in- 
volving dangers  of  personal  injury  wdiich 
the  master  might  have  avoided,  he  takes 
upon  himself  the  risk  of  all  the  hazards  in- 
cident to  the  employment,  the  existence  and 
nature  of  which  were  known  to  iiim  when 
he  entered  the  service,  and  wdiich  he  had 
no  reason  to  expect  woidd  be  obviated  or 
removed.     The  principle  applied  to  the  case 


of  a  servant  who  was  injured  by  coming  in 
contact  with  a  roof  or  awning  projecting 
from  the  side  of  an  elevator  over  a  side 
track  upon  which  the  servant  was  engaged 
in  moving  freight  cars.  Chnk  v.  St.  J\iitl 
&^  S.  C.  R.  Co.,  2  Avi,  &^  J'-ii^.  R.  Ciis.  240, 
2&  Minn.  128,  9  A'.  W.  Rep.  581.  — Distin- 
GUlsHliU  IN'  R(jbel  V.  Chiciigo,  M.  &  St.  I'. 
R.  Co.,  35  Minn.  84.  Rkvikwk!)  in  St. 
Louis,  Ft.  S.  iS:  W.  R.  Co.  v.  Irwin,  37  Kan. 
701,  16  Fac.  Rep.  146. 

Where  a  brakeman  was  injured  by  an 
awning  projecting  Item  a  slati(jn  house, 
and  it  apiJC.ired  he  had  been  on  the  road 
but  two  months,  atid,  excejit  two  trijjs,  had 
always  passed  the  station  at  night— //ivV,  not 
sufTicient  to  authorize  the  supposition  that 
lie  knew  of  the  danger  and  had  assumed 
the  risk.  lllin,us  C.  R.  Co.  v,  llWe/i,  52  ///. 
1S3.— Rkvii.wki)  in  Wlialen  7/.  Illinois  & 
St.  L.  R.  i'^  C.  Co.,  16  111.  App.  320. 

A  telephone  wire  was  stretched  above  a 
track  in  a  street,  by  authority  of  the  imitd- 
cipality,  so  as  to  be  only  a!)out  four  feet 
above  the  top  of  freight  cars,  and  after  it 
Iiad  been  up  some  five  weeks,  a  brakeman. 
while  in  the  discharge  of  his  duties  on  t  1 
of  a  freight  car,  struck  the  wire  and  was 
knocked  to  the  grotind  and  killed.  The 
evidence  showed  that  he  had  been  a  rail- 
road employe  for  twelve  years,  and  for  three 
years  had  been  running  on  this  part  of  the 
road,  and  had  frequently  passed  under  the 
wire,  and  had  never  complained  of  it.  //e/ti, 
that  the  employe  hail  assumed  the  risk,  and 
that  there  was  not  sulllcicnt  proof  of  negli- 
gence to  justify  a  submission  to  the  jury. 
Dalton  V.  Atlantic,  M.  5^  O.  R.  Co.,  4  Hii,^/tes 
((7.S.)  iSo.— DisriN(;i;isniNG  Chicago,  B. 
&  y.  R.  Co.  V.  Gregorv,  5H  111.  272,  11  Am. 
Ry.  Rep.  75.  Rkvikwin(;  Bessex  v.  Chi- 
cago &  N.  W.  R.  Co,,  45  Wis.  477.  i.S  Am. 
Ry.  Hep.  58  ;  Lovejoy  ?'.  Boston  iS:  L.  R.  Co., 
125  Mass.  79;  Gilison  v.  Erie  R.  Co..  63  N. 
Y.  449;  Hough  V.  Texas  &  P.  R.  Co.,  100  U. 
S.  213. 

A  freight  conductor,  while  ascending  a 
side  ladder  to  the  top  of  a  freight  car,  was 
carried  against  a  cattle  chute  and  injured. 
He/i/,  that  if  he  knew,  or  ought  reasonably 
to  have  known,  the  precise  danger  to  him, 
in  the  course  of  his  employment,  of  the  cat- 
tle chute  being  too  near  the  track,  and  saw 
fit,  notwithstanding,  to  continue  in  the  em- 
ployment, he  assumed  the  extraordinary  as 
well  as  ordinary  risks  of  the  service;  but 
this  consequence  of  acquiescence  ought  to 
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rest  on  positive  knowlcdj^'c,  or  reasonable 
means  of  positive  i<no\vleclj,'e,  of  the  precise 
(lander  assumed—  not  on  a  vaj^ue  surmise  of 
tiie  possibility  of  dan'^er.  Dorsty  v.  I'hillips 
&•  C.  Constr.  Co.,  42  U'/s.  5S3,  15  .liii.  A'r. 
/w'/.  148.— Dl.STlNdUlSHKlJ  IN  Fescliei  v. 
ChiaiKo,  M.  k  St.  P.  K.  Co.,  17  Am.&  Eng. 
R.  Cas.  545,  O2  Wis.  33S  ;  Ruoul  v.  Chicatjo, 
M.  \  St.  P.  R.  Co.,  35  Minn.  84.  Fol- 
I.owkIj  in  Ilulclian  ?■.  Green  Hay,  \V.  &  St. 
P.  R.  Co.,  12  Am.  &  \ln^.  R.  Cas.  20S,  58 
Wis.  319. 

22J>.  NotlcM'  ofdi'lVcts  ill  yanls  and 
depot  grounds.— A  yard  master  is  n(jt 
retpiircd  to  quit  the  service  of  the  company, 
or  to  fail  or  refuse  to  perform  the  work  de- 
volviii}.;  upon  him,  akhouj^ii  he  knew  of  the 
dangerous  condition  of  the  comiiany's  yard, 
piovidcd  the  same  was  not  so  far  daii!j;er- 
ous  as  to  threaten  immediate  injury,  or  the 
condition  of  the  yard  was  not  so  danLjerous 
but  tiiat  he,  as  a  reasonably  prudent  man, 
could  come  to  a  well-c;rounded  Cduclusion 
that  he  could  safely  perf(jrm  his  duty  for 
the  benefit  of  his  emphjyer.  If  he  he  killed 
under  such  circumstances,  without  contribu- 
tory fault  on  his  part,  his  next  of  kin  may 
recover.  Dxi'ycr  v.  St.  Louis  &->  S.  /•".  A'.  Co., 
52  /•'<■./.  Rfp.  87.— Ai'i'Rovixc  New  Jersey 
&  N.  Y.  R.  Co.  V.  Young,  49  Fed.  Rep.  723. 

A  switchman  was  injured  while  coupling 
cars,  ilirougli  the  alleged  failure  of  the  com- 
pany to  keep  the  spaces  between  the  ends  of 
the  ties  properly  filled.  He  had  been  work- 
ing hve  nights  in  a  yard  a  mile  long  and  half 
a  mile  wide,  and  he  testified  that  he  did  not 
know  the  condition  of  the  track  at  the  place 
of  the  accident.  /A/</.  that  an  instruction 
that  "  piainiill  could  not  recover  if  he  began 
or  continued  work  with  knowledge  of  the 
defect,  and  tliat  he  was  bound  to  take  notice 
(if  ajjparent  defects,"  sutficientiy  covered 
ihis  rase;  and  a  further  cliarge  that  "  be- 
fore taking  service  in  the  yard  he  was  bound 
lo  inform  himstdf  of  the  condition  of  all  the 
tracks,"  was  properly  refused.  Little  Rock 
&*  i1/.  A'.  Co.  v.  Mosiii-y,  56  Fed.  Rep.  1009. 

PlaintilT,  while  attempting  in  the  day- 
time t<i  uncouple  a  moving  freight  car  from 
the  engine,  was  injured  by  reason  of  step- 
jiing  into  an  unfilled  space  between  the  ties, 
near  the  rail,  from  two  to  four  inches  deep, 
caused  l)y  a  failure  to  ballast  the  side  track 
the  whole  width.  The  side  track  had  been 
in  that  condition  during  the  lime  of  plaintilT's 
employment,  and  he  had  passed  the  place  of 
the  injury  frequently  in  the  discharge  of  his 


duties,  but  testified  that  he  supposed  the 
track  was  smooth.  Helii,  that  there  was  a 
failure  to  show  negligence  on  the  part  of  the 
defendant;  that  the  plainlilT  was,  or  ought 
to  have  been,  familiar  with  the  side  track, 
and  if  he  was  not,  common  prudence  dic- 
tated that  he  should  not  venture  between 
the  nKJving  car  and  engine  without  first 
looking  under  the  car  to  examine  the  char- 
acter of  the  roadbed.  Riij^cn  v.  Toledo,  A. 
A.  &"  A',  il/.  R.  Co.,  (J?  i'//V//,  265,  56  A'.  //'. 
Rep.  612.— OiMJTi.Nc;  Hatterson  v.  Chicago 
&  G.  T.  R.  Co.,  53  Midi.  125;  Gibson  7/. 
Erie  R.  Co.,  63  N.  Y.  449;  lUick  v.  Flint  & 
P.  M.  R.  Co.,  67  Mich.  r.32. 

A  brakeman  who  continues  in  the  service 
of  a  railroad  company  with  knowledge  that 
the  guard  of  a  switch  is  made  of  T-rail,  can- 
not recover  for  injuries  sustained  in  con- 
sequence of  his  foot  being  caught  between 
the  guard  and  the  frog,  notwithstanding  it 
may  appear  that  if  the  guard  had  been  made 
of  a  dilTerent  rail  it  would  have  been  less 
dangerous.  Smith  v.  St.  L.ouis,  K.  C.  &•  A'. 
R.  Co.,(>()  Mo.  32.— AiTKovKi)  IN  Carbine 
V.  15enningion  iS:  R.  R.  Co.,  61  Vt.  34S. 

2.'J(K  NofitM?  of  iinhlorkt'd  IVogs 
and  $;iiai-d  rails. — Where  a  brakeman 
enters  the  service  of  a  railroad  company 
contemplating  the  use  of  unblocked  frogs, 
he  assumes  the  attendant  risk  ;  whether  in 
such  case  the  comjiany  would  have  jiromoted 
the  safely  of  lis  operatives  by  substituting 
blocked  for  unblocked  frogs,  and  whether 
its  duty  of  reasonable  care  exacted  this,  .are 
questions  that  cannot  affect  its  liability. 
.SV.  L.oiiis.  L  M.  (S^-  S.  R.  Co.  v.  D^xvis,  54 
Ark.  389,  15  .s'  W.  AV/).  895.— DiSTiN(ii;i.SH- 
ING  St.  Louis,  I.  M.  iS:  S.  R.  Co.  v.  Box,  52 
Ark.  36S. —  Woodv.  Locke,  147  Mass.  (,o\.  iS 
A^  E.  Rep.  578.  Wilson  v.  Jli/iofia  &-St.  /'. 
R.  Co.,  31  ,/w.  iS-^  £■;/;'-.  A\  Ciis.  244,  37  Minn. 
326,  33  X.  W.  Rep.  90S,  5  Am.  St.  Rep.  85 1. 
Appel  v.  Riiffalo.  X.  V.  &>  P.  A\  Co.,  1 1 1 
X.  ]'.  550,  19  A'.  L:.  Rep.  93,  20  A'.  V.  S.  R. 
go;  reversing  40  Hiin  632,  vieiu.,  2  X.  Y. 
S.  R.  257.— FoLi.owKi)  IN  McNeil  71.  New- 
York,  L.  E.  \-  W.  R.  Co.,  71  Hun  24;  Ire- 
laiui  7'.  Gardner,  4  Silv.  Sup.  Ct.  119.  Ri> 
V1I.WKI)  IX  Spencer  v.  New  York  C.  &  H. 
R.  R.  Co.,  51  N.  Y.  S.  R.  386. 

Whether  it  is  negligence  or  not  to  con- 
struct switches  without  blocks  between  the 
main  rail  and  the  guard  rail,  a  switchman 
who  has  C(5ntinued  work  for  two  months 
after  he  knew  that  there  were  no  blocks 
will  be  held,  as  a  matter  of  law,  as  having 
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assumed  the  risk.  Kush  v.  Missouri  Pac, 
j\\  Co.,  28  A»i.  &*  Eng.  R.  Cits.  484,  36  A'an. 
129, 12  Pac.  Rep.  582.— Followed  in  Atchi- 
son,  T.  &  S.  F.  R.  Co,  v,  Schioedcr,  47  Kan. 
315.  Quoted  in  Clark  v.  Missouri  Pac.  R. 
Co.,  48  Kan.  654;  Union  Pac.  R.  Co.  v. 
Monden,  50  Kan.  ^y).—Atkyn  v.  Wabash  R. 
Co.,  41  Fiii.  Rep.  193,  23  Ohio  L.J.  151. 

231.  Notice  of  excavations,  etc., 
uear  track.— It  was  tlic  liabit  of  switcli- 
mcn,  in  taking  trains  into  a  depot,  to  run 
along  a  path  at  the  side  of  the  track.  In 
this  path  was  a  dry  well,  partially  covered 
with  a  car  door.  A  switchman  was  killed 
by  stepping  into  tiiis  hole  and  beingthereby 
thrown  between  the  moving  cars.  In  an 
action  by  his  widow  the  jury  found  that  the 
plaintifl's  husband  knew  the  condition  of 
tlic  premises,  and  had  so  known  it  for  years. 
//t/(/,  that  the  plaintilT  is  not  entitled  to  re- 
cover. Necdhain  v.  Louisville  (S^  A\  R.  Co., 
85  A>.  423,  3  S.  IV.  Rep.  797,  II  S.  W.  Rep. 
306. 

Plaintill's  intestate  was  employed  as  a 
swiicliinan  and  car  coupler  in  a  freight 
yard  drained  by  a  system  of  small,  open 
ditches  running  across  the  tracks  between 
the  ties,  which  were  in  existence  when  he 
entered  tlie  employment,  and  remained 
witliput  any  change  or  alteration,  every  one 
of  which  was  well  known  to  him,  and  while 
engaged  in  coupling  cars  he  stepped  into 
->i)  '  ''ese  sluices,  fell  under  the  cats,  and 
was  killed.  Helil,  that  tlie  company  was 
not  liabli?.  De  Forest  v.  y<r.r//,  8  Am.  &* 
AVi,"-.  R  'S.  495,  88  A'.  ]'.  264  ;  aj[]lr)iuiig  23 
Hu)i  4  ,  -Distinguishing  Plank  v.  New 
York  C.  .S:  H.  R.  R.  Co.,  60  N.  Y.  607.  Fol- 
lowing Gibson  7'.  Erie  R.  Co.,  63  N.  Y.  449. 
—Followed  in  Appcl  v.  BulTalo,  N.  Y.  k 
P.  R.  Co.,  Ill  N.  Y.  so,  19  N.  E.  Rep.  93, 
20  X.  Y.  S.  R.  90. 

2;J2.  Notice  ol"  itlutforni  near  the 
track. — A  compiuiy  erected  a  platform  so 
as  to  leave  but  a  few  inches  between  it  and 
passing  cars,  and  after  it  had  been  in  use 
two  or  three  years  ;  aggage  man  who  had 
been  in  the  company's  service  for  more 
than  two  years,  while  making  up  a  train 
was  knocked  ofT  the  platform  by  a  train  and 
killed.  The  evidence  showed  that  he  had 
knowledge  of  the  manner  in  which  tlie 
platform  was  constructed,  or  by  the  use  of 
ordinary  care  should  have  had  knowledge. 
Held,  that  the  company  was  not  liable. 
Perigo  v.  Chicago,  R.  L  6-  P.  R.  Co.,  52 
Iowa  276,  3  N.  W.  Rep.  43.— Reviewing 


Groenleaf  r-.  Dubuque  &  S.  C.  R.  Co.,  33 
Iowa  52.— Followed  in  Wells  7>.  Burling- 
ton, C.  R.  &  N.  R.  Co.,  56  Iowa  520.  Re- 
viewed IN  McKee  7'.  Chicago,  R.  I.  &  P, 
R.  Co.,  48  Am.  &  Eng.  R.  Cas.  1 54,  83  Iowa 
616. 

2.'i;j,  Notice  of  defective  fcnccH.— 
A  brakeniaii  during  a  long  term  of  service 
upon  a  railroad  must  be  held  to  have  ob- 
served the  fact  that  the  wing  fences  of  the 
cattle-guards  were  too  near  the  track  to 
permit  a  person  to  swing  out  from  the  bot- 
tom of  a  passing  car  with  safety.  Accord- 
ingly, if  such  a  brakeman  is  injured  in  tiiis 
manner  he  is  not  entitled  to  recover,  al- 
though at  the  time  he  was  endeavoring  to 
ascertain  if  there  was  anything  wrong  under 
the  train.  McKee  v.  Chicago,  R.  /.  (S~.  P. 
R.  Co.,  48  Am.  &•  F.iig.  R.  Cas.  1 54,  S3  Io7va 
616,  50  N.  W.  Rep.  209.— Quoting  Mul- 
downey  T*.  Illinois  C.  R.  Co.,  39  Iowa  620; 
Wells  V.  Burlington,  C.  R.  &  N.  R.  Co.,  2 
Am.  &  Eng.  R.  Cas.  243,  56  Iowa  524; 
Gould  V.  Chicago,  B.  &  Q.  R.  Co.,  22  Am.  & 
Eng.  R.  Cas.  2S9,  66  Iowa  590.  Reviewing 
Perigo  V.  Chicago,  R.  I.  &  P.  R.  Co.,  52 
Iowa  276;  Hosic  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  75  Iowa  686. 

234.  Notice  of  tlic  absence  of 
fences.  — A  company  is  not  liable  for  the 
death  of  an  employe,  rcF.ilting  from  a  col- 
lision with  live  stock,  caused  by  failure  of 
the  company  to  fence  its  track,  where  it  ap- 
pears that  tlie  employe  knew  that  the  track 
was  not  fenced.  Sweeney  v.  Central  Pac.  R. 
Co.,  57  Cal.  15.  Fleming  v.  .S7.  /'<?;//  ^-»  /?. 
R.  Co.,  27  Jl/i/i/i.  111,6  yV.  IV.  Rep.  448.— 
Followed  in  Patton  v.  Central  Iowa  R. 
Co.,  73  Iowa  306,  35  N.  W.  Rep.  149. 

An  employe  of  a  company  continuing  in 
such  employment  with  knowledge  of  tlic 
fact  that  the  road  is  unfenced,  docs  not 
thereby  waive  liis  right  to  recover  for  in- 
juries caused  by  the  want  of  a  fence. 
Quackenbush  v.  Wisconsin  &•  ]\L  R.  Co.,  O2 
Wis.  411,  22  A^.  W.  Rep.  519. 

235.  Notice  of  iiiivrnardcd  liigli- 
way  crossing.— The  death  of  an  experi- 
enced railroad  employe,  caused  by  a  colli- 
sion at  a  dangerous  and  unguarded  high- 
way crossing,  while  he  was  riding  on  the 
pilot  of  an  engine,  the  situation  of  the 
crossing  and  the  dangers  incurred  having 
been  observed  for  a  long  time  without  com- 
plaint, is  attributable  to  the  risk  of  his  em- 
ployment, and  there  can  be  no  recovery 
therefor.    Rttmsey  v.  Delaware,  L.  &•  W.  R^ 
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Co.,   53  Am.  &•  Eng.  R.  Cas.  376,  6  k'ulp 

(/'''.)  359- 
2;J«.  Notice  of  defective  bridges. 

— Odl-  ill  the  service  of  a  railroad  coinpaiiy, 
ill  liie  c;i|)icity  of  l)a!j:i;aLi;e  master,  assumes 
tlic  increased  risk  re>ulliiiH  from  an  insuf- 
ficient briil^e  on  tlie  line  of  road  over  wiiicli 
\u'.  runs,  and  waives  any  claim  upon  the  em- 
ployer lor  dama-^cs,  if  lie  lias  notice  of  its 
flaii^erous  character  and  thereafter  volun- 
tarily continues  in  the  service.  Louisville, 
N.  A.  &^  C.  A'.  Co.  V.  Saiulforil,  117  ///(/.  265, 
19  A'.  E  Rip.  770. 

Tiie  fact  that  an  enipUnV-  knew  of  the 
defective  condition  of  a  hridtje  and  net;- 
liy;entlv  ventured  thereon  in  the  discharge 
of  hisoH'ici.il  duty  is  no  (U.fi-nse  to  an  action 
against  the  -UJinpany  for  the  injury  caused 
by  failuic  10  construct  and  keep  in  rejiair  a 
safe  liridgc.  Cnnjf  v.  Cincinnati &^ I.  R.  Co., 
I  Cin.  .S'w/fV.  Ct.  264. 

An  ciiLiincci  ran  his  iMigine  onto  a  burned 
bridge  and  was  killed.  It  appeared  that 
tiu!  hridgi-  hafl  been  lircd  by  an  engine  that 
had  previously  passed,  and  the  company 
was  charged  with  negligence  in  not  keeping 
a  watchman  c)r  track  walker  at  tiie  bridge; 
but  it  appeared  that  the  engineer  knew  that 
no  person  was  stationed  at  the  bridge. 
Held,  that  such  failure  was  not  a  ground  for 
recovery,  as  be  must  be  deemed  as  having 
assumed  the  risk.  Texas  &»  P.  R.  Co.  v. 
Minniih,  57  I'e,l.  Rep.  362. 

237.  N<»ti«'e  ot'ovtM'head  bridyje.s. — 
Wlicn;  it  was  shown  that  a  brakeman, 
wlio  was  knocked  from  the  top  of  a  freight 
car  l)y  a  bridge,  had  been  employed  on  the 
same  portion  of  the  road  for  several  years, 
and  knew  tiie  height  of  the  bridges,  but  re- 
mained in  the  service  without  protest —//^-W, 
tiiat  lie  there'iy  waived  the  negligence  of 
the  company  in  tiiat  regard.  U'elh  v  liur- 
lingron,  C  A',  e-^  A'.  A".  Co.,  2  Am.  d^  Eutr. 
R.  Cas.  243.  56  Awvj  520,  9  A'.  \V.  Rep.  364. 
—  roiiuwiNi;  IViig)  V.  Chicago,  R.  I.  & 
H.  K.  Co.,  52  Iowa  27^>;  Muldowncv  v. 
Illinois  C.  K.  Co.,  39  Iowa  615;  Kroy  v. 
Chicago,  K.  I.  .S:  V.  U.  Co.,  32  Iowa  357; 
Wav  V.  Illinois  C.  R.  Co.,  40  Iowa  341. — 
Follow  F.I)  in  Coates  v.  Rurlington,  C.  R. 
&  N.  K.  Co..  15  Am.  &  Kng.  R.  Cas.  265,  62 
Iowa  486.  QuoTF.l)  IN  McKee  7'.  Ciiicago, 
R.  1.  >S:  W  R.  Co.,  4S  Am.  k  Eng.  R.  Cas. 
154,  83  Iowa  6ir).  Rkvif.wki)  in  Fatton  w. 
Central  low  i  R.  Co.,  73  Iowa  306,  35  N.  VV. 
Rep.  149.— A*<i/'//.f  V.  .S'A  Louis,  /.  M.  &^  S. 
A\  Co.,  5  Am.  &•  Eng.  R.  Cas.  610,  71  Mo. 


164.— Following  Devitt  v.  Pacific  R.  Co., 
50  Mo.  302. —  Williams  v.  Delaware,  L,  &> 

IV.  R.  Co.,  41  ylnt.  1^  Juig.  R.  Ca..  254,  116 
^^  V.  628,  22  A'.  E.  Rep.  1 1 17,  27  A'.  V.  S. 

R.  760;  reversing  43  Hun  633,  6  A'.  V.  S. 
R.  S72.- Following  Gibson  7'.  Erie  R.  Co  , 
63  N.  Y.  449  — Dlstingl'ISHKU  in  Wallace 
71.  Central  Vt.  R.  Co.,  138  N.  Y.  30.-".  52  N. 
Y.  !?.  R.  351.  OUDIFI)  IN  Fiti^gerald  71.  New 
York  C.  cS:  II.  R.  R.  Co.,  36  N.  Y.  S.  R.  755. 
12  N.  Y.  Supp.  932.  Ri;viKwi;i)  in  Lvncli  7>. 
New  York,  L.  ]■;.  &  \V.  R.  Co.,  44  N.  Y.  S.  K. 
663.  63  Hun  635,  18  N.  Y.  Supp,  417.— C'dr- 
l>ine  V.  Renninif/on  (5-*  R.  R.  Co.,  38  ..Im.  &* 
Enj;.  R.  Cas.  45,  61  I'/.  34S,  17  A//.  Rep.  491. 
A  brakeman  was  killed  in  the  daytime, 
by  striking  his  head  against  a  low  bridge 
with  which  he  was  familiar.  When  leaving 
the  station,  about  ten  minuses  before  reach- 
ing the  bridge,  he  was  warned  by  the  lire- 
man  to  look  out  for  it.  Defendant  de- 
murred to  the  evidence.  Held:  (1)  that 
the  demurrer  was  properly  sustained;  (2) 
that  although  the  defendant  may  not  have 
been  free  from  blame  on  account  of  the  low- 
ness  of  the  bridge,  yet  decedent's  want  of 
proper  care  ..ontributed  to  the  injury,  and 
defendant  was  not  liable;  (3)  as  decedent 
was  fully  aware  of  the  character  of  the  bridge, 
and  had  .imple  opportunity  to  become  fa- 
miliar with  it,  by  ctintinuing  in  tlie  employ- 
ment he  assumed  tiv  "sk  of  being  injured 
by  said  bridge,  as  \.\c\  lent  to  the  employ- 
ment.    Williatnson  v.  Kc'.L'porl  News  &*  M. 

V.  Co.,  48  Am.  &>  En}^.  R.  Cas.  276,  34  If. 
Va.  657,  12  .V.  E.  Rep.  824— Distinguish- 
ing Baltimore  &  O.  R.  Co.  v.  Rowan,  104 
Ind.  88 ;  Kane  v.  Northern  C.  R.  Co.,  128  U. 
S.  91  ;  Cooper  v.  Pittsburgh,  C.  &  St.  L.  R. 
Cr).,  24  W.  Va.  51.  R'.viewing  Sheeler?'. 
Chesapeake  &  O.  R.  Co.,  81  Va.  188;  Clark 
V.  Richmond  &  D.  R.  Co.,  78  Va.  709 ;  Owen 
V.  New  York  C.  R.  Co.,  i  Lans.  (N.  Y.)  loS. 

Four  low  overhead  bridges  were  main- 
tained over  a  track  in  close  proximity  to 
each  f)t|ier.  The  company  maintained  a 
warning  sign  before  passing  the  first  bridge 
in  going  in  each  direction,  but  no  signs  be- 
tween ,' ny  of  the  bridges.  An  employe, 
who  liad  been  running  on  the  road  for 
three  months,  and  knew  that  the  signs 
were  a  warning  for  all  of  the  bridges,  was 
injured  in  passing  the  second  bridge. 
Held,  that  having  knowledge  of  how  the 
signs  were  maintained  and  of  the  existence 
of  all  of  the  bridges,  he'must  be  regarded 
as  having  assumed  the  risk.    Ryan  v.  Lottg 
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Island  R.  Co.,  51  ■^««  607.  22  yV.  1'.  S.  R. 
655,  4  iV.  ]'.  Suf>/>.  381.— Following  Gib 
sum' J/.  Erie  K.  Co.  63  N.  Y.  449.— Quoted 
IN  Fitzgerald  v.  New  York  C.  &  H.  R.  R. 
Co.,  59  Hun  225,  36  N.  Y.  S.  R.  755.  '2  N 
Y.  Supi).  93-- 

1*^8.  N<»ticc   of  ilefects    in   appH- 
aiiovs,  luachiiicry,  etc.,  fjcueially.*— 
All  emplnye  who  knowingly  continues  tlie 
usi:  of  ii  defective  tool  or  machine,  wi'liout 
complaint  and  without  promise  of  repairs, 
assumes  the  risk  incident  thereto,  and  can- 
not recover  for  an   injury  caused  thereby. 
LonhvilU,  E.  &•  St.   L.  Con.  R.  Co.  v.  .^I/- 
/t/i,  47  /('/.   -■l/'P-  465.     Davidson   v.  South- 
ern Pac.  Co.,  44  /•'<■</.  Rf/>.  476.      li'fste/n  iSr* 
A.  R.  Co.  V.  Bishop,  50  Ga.\<c>i,. — QuoTKi)  IN 
Baker  v  Western  &  A.  R.  Co.,  68  Ga.  699. 
—  Baker  v.  Western  &^  .4.  R.  Co.,  68  Ga.  699. 
C/iicat,^o  (&-  A    R.  Co.   V.   xi/u/iroe,    85  ///. 
25.    L<d-e  Shore  &^  M.  S.  R.   Co.  v.  Roy,  5 
///.  .///.   82.    Chicago  Sr'  G.  IV.  R.  Co.  v. 
Travis,    44    ///.    yi/>p.    466.      A'eedham   v. 
Louisville  &^  iV.   R.   O..  85   K'y.  423,  3   i\ 
W.  A'l'/.  797,  II  -*>'•   /F.  Rep.  306.     lllitk  v. 
riiiit  &'  p.   M.  R.  Co.,  67    J/ich.  632,    12 
»'«/.  AV/    440,  35  A'.  W.  Rep.  708.— Dis- 
'I1N(;U1SIIED    IN    Sweet  z:   Michigan  C.  R. 
Co.,  87    Mich.    i^t--).—Hefferen    v.  Xort/urn 
Pac.  R.  Co.,4S  J^Iinn.  471,  48  N.   \V.  Rep 
I,  526.     Cagney  v.  Hannibal  &•  St.  J.    R. 
Co.,  69  A/o.   416.— Ai'i'RovEiJ    IN   Carbine 
V.  Ucnnington  &  R.   R.  Co.,  61  Vt.  348. — 
I)iN>  V.  Dry  Jhuk,  E.  B.  6^  B.  R.  Co.,  16  N. 
Y.  S.  R.  922,  49  Hun  607,   I    A'.  Y.  Supp. 
640.     Crutchficld  V.  Richmond  Sr'  D.  R.  Co., 
78  jV.  Car.  300,  16  Ant.Ry.  Rep.  212. — Ap- 
PI.IKI)  IN  Bennett  T'.  Northern  Pac.  R.  Co., 
2  N.  Dak.  112. — Stone  v.  Oregon  City  Mfg. 
Co.,  4  Oreg.  52.    A'tw  Yor/c,  L.  E.  <S->'  //'.  R. 
Co.  V.  Lyons,  119  Pa.  St.  3:4,  11  Cent.  Rep. 
834,   13  Atl.  Rep.  205.  21   /I'.  A^.  C.  277.— 
Quoting  Mansfield  C.  &  C.  Co.  7'.  McEnery, 
91   Pa.  St.  \%t,.— Philadelphia  &-  R.   R.  Co. 
V.  Hughes,   33  Am.  &*  Eng.   R.    Cas.   348, 
iig  Pa.  St.  301,   II   Cent.  Rep.  S22,  13  At/. 
Rep.  286,  21   W.  N.    C.   166.— Q  HOT  I'D    IN 
Mensch  v.  Pennsylvania  W.  Co.,  150  Pa.  St. 
'i'fi.— Hooper  v.  Columbia  &»  G.  R.  Co.,  28 
Ain.Sr^  Eng.   R.   Cas.  433,  21   So.  Car.  541, 
53  ■'"'.  Rep-  691.— Quoted  in  Adkins  v. 
Atlanta  &  C.  A.  L.  R.  Co.,  31  Am.  <S:  Eng. 
R.  Cas.  281,  27  So.  Car.  71,  2  S.  E.  Rep. 


•  Servant  usinR  defective  apparatus  with 
knowlcdRe  of  defect,  see  notes,  15  Am.  & 
Eng.  R.  Cas.  180  ;  :8  M  43  ;  53  Id.  274. 


^\<).— Houston  &^  T.  C.  R.  Co.  v.  Myers,  8 
Ant.  &*  Eng.  R.  Cas.  114,  55  Tex  1 10. — 
Followed  in  Dallas  City  R.  Co  v.  Bee- 
man,  74  Tex.  291. — International  &'  G.  N. 
R.  Co.  V.  McCarthy,  64  Tex.  632,  Missouri 
Pac.  R.  Co.  V.  Soniers,  78  /"cr.  439,  14  S.  IV. 
Rep.  779.— FoLLowiNc;  Missouri  I'ac.  R. 
Co.  V.  Somers,  71  Te.x.  700. —  Gulf,  C.  &^  S. 
E.  R.  Co.  V.  Brentford,  79  Te.v.  619,  15  S, 
W.  Rep  561.  Carbine  V.  Benniiigton  &^  R. 
R.  Co.,  38  Am.  &•  Eng.  R.  Cas.  45,  61  Vi, 
348,  17  Atl.  Rep.  491.— Approving  Gil  \i 
V.  Erie  R.  Co.,  63  N.  Y.  449;  Bay'.o  v. 
Delaware,  L.  &  \V.  R.  Co.,  40  N.  J.  L.  1:3 ; 
Baltimore  &  O.  R.  Co.  7'.  Strieker,  51  Md. 
47 ;  Devitt  v.  Pacific  R.  Co.,  50  Mo.  302 ; 
Smith  V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  69 
Mo.  32;  Cagney  v.  Hannibal  &  St.  J.  K.  Co., 
69  Mo.  416. — Ballou  V.  Chicago  &•  N.  IV. 
R.  Co.,  5  Am.&'  Eng.  R.  Cas.  480,  54  Wis. 
257.41  Am.  Rep.  31.  11  A',  ff. /vV/V.  559 — 
Applied  in  Cowan  v.  Chicago,  M.  iS:  St.  P. 
R.  Co.,  80  Wis.  284.  Quoted  in  Kelly  ?'. 
Abbot,  21  Am.  &  Eng.  R.  Cas.  633,  63  Wis. 
307.  Reviewed  in  Goltz  v.  Milwaukee,  L. 
S.  &  W.  R.  Co.,  41  Am.  &  Eng.  R.  Cas.  2S2, 
76  Wis.  136. 

Unless  the  master,  by  urging  or  coercing 
him  into  danger,  or  in  some  other  way, 
directly  contributes  to  the  injury.  Chicago, 
R.  I.  «S^  /'.  R.  Co.  v.  ClarA;  11  ///.  A  pp.  104. 

Or  unless  he  was  induced  by  his  employer 
to  believe  a  change  would  be  made.  Chicago, 
M.  (^  St.  /'.  R.  Co.  V.  Staiidart,  16  ///. 
App.  145.— Quoting  l\'nnsylvaiiia  Co.  v. 
Lynch,  90  111.  -iT^i.— Chicago,  B.  «S^  Q.  R.  Co. 
v.  Merchcs,  ^G  HI.  .Ipp.  195.  Wink  w.  Wei- 
ler,^\Ill.  App.  336. 

Nor  would  it  alter  the  rule  if  an  em- 
ploye knowingly  used  a  dangerously  de- 
fective tool  under  the  immediate  orders  of 
a  superior  enii)loyo.  Central  R.  Co.  v. 
Haslctt,  74  Ga.  59. 

When  the  servant  knows  of  defective  ap- 
pliances, he  has  the  option  of  taking  upon 
liimsclf  the  risks  of  continuing  in  the  em- 
ployment, or  quilting.  He  may  relieve 
himself  of  the  risk  if  he  brings  tlie  facts  to 
the  knowledge  of  the  master,  and  receives 
such  promises  or  assurances  as  cither  to 
show  an  express  assumption  of  the  risk  by 
the  master,  or  to  afTord  the  servant  reason- 
able guaranty  that  the  danger  will  be  re- 
moved in  lime  to  prevent  injury  to  liim.  To 
have  cither  of  tliese  efTccts,  what  has  passed 
between  them  should  appear  to  have  had  in 
view  either  a  trunsfer  of  the  risk  from  the 


160 


EMPLOYES,  INJURIES   TO,  *J3y,  li40. 


) '  ?  ■ 


H 


:  .,.-1 


servant  to  the  master,  or  the  removal  of  the 
dangerous  condition  as  a  protection  to  the 
servant.  International  Sf  G.  A'.  K.  Co.  v. 
Turner,  3  Tex.  Civ.  A  pp.  487,  23  ^'.  W. 
lii't).  146.— Rkconcii.ing  Gulf,  C.  &  S.  F.  R. 
Co.  :'.  Uonnelly,  70  Te.x.  371. 

A  section  hand  workint;  under  a  boss  was 
injured  while  using  a  hammer  and  cleaver 
which  he  knew  to  be  defective.  Held,  that 
he  could  not  recover  against  the  company, 
though  it  appeared  tiiat  there  were  no  (jther 
tools  to  be  had.  luilcer  v.  U'ester/i  &^  A. 
A'.  Co.,  68  O'li.  699.-Ou()riNG  Central  R. 
iS:  \i.  Co.  V.  Kenney.  58  Ga.  490;  Johnson  i'. 
Western  &  A.  R.  Co.,  55  Ga.  133;  Western 
&  A.  R.  Co.  T'.  Bishop,  50  Ga.  465. 

The  plaintitT  liavhig  been  injured  by  the 
failing  u|>on  his  foot  of  an  iron  frame  while 
he  was  engaged  with  other  servants  of  de- 
fendant in  moving  it  upon  the  truck,  hut 
110  negligence  of  defendant  or  its  servants 
being  shown,  and  plaintitT  not  having  been 
unaware  of  the  circumstances  which  lie  al- 
leges as  the  cause  of  the  injury,  but  having 
continued  in  the  service  of  the  coiiipai;y 
without  objection,  the  grant  of  a  nonsuit  in 
tiie  action  brought  by  him  for  the  injury 
was  pro|)er.  Se/i/ii/>/>e  v.  Cenliiil  K.  ^-^  />. 
CV'.,  85  Gj.  592,  1 1  S.  E.  Kep.  876. 

.\  painter  employed  in  painting  a  ceiling, 
and  using  for  that  purpose,  during  a  period 
of  II  days,  iron  hooks  supplic!  by  ins  em-  . 
ployer  in  wliich  there  is  an  apparent  defect, 
and  the  position  of  \viii<:li  lie  ciiani^cs  two 
or  three  times  a  day,  by  coiuinuiiig  to  use 
such  hooks  assumes  tiie  risk  of  aecidLUt 
from  the  defect,  and  has  no  cause  of  a:tion 
against   liis  em[)loyer.     Go!ls\.  Min^htukee, 

L.  S.  &^  W.  A'.  (.('.,  41  ./;//.  il~  /:'/!:;.  A'.  c\>s. 
282.76  //-A.  13*,.  44  .V.  jr.  A\p.  '752.-RE- 
VIKWINC.  We(lg\(oo(l  r'.  (  nicayo\-  \'.  W .  R. 
.Co.,  41  Wis.  478;  Ballon  7>.  Ciiic.igo  &  N. 
W.  R.Co.,  54  Wis.  257. 

Where  an  employe  workerl  for  several 
months  without  coinpl.iining  th;!t  tiie  com- 
pany's stalf  lor  the  performance  of  tin-  work 
in  wiiicii  he  was  engaged  was  u.  1  sntricit  nt, 
the  coinpanv  is  not  lia,,ie  for  an  injury  al- 
leged to  li.ive  hajjpened  by  reason  of  its 
negligence  in  failing  to  employ  a  sulhcient 
number  of  servants.  In  such  case  the 
question  of  the  negligence  of  the  company 
is  not  for  the  jury.  Skifip  v.  Eastern 
Counties  R.  Co.,  9  Ex.  223,  23  L.  J.  Ex.  23,  3 
C.  I..  A\  185. 

2;i1).  Moticp  of  <l<>f(>otM  ill  oii{;iii(>8. 
—  Where  an  explosion  happens  through  the 


negligent  manner  in  which  the  engine  is 
managed  by  the  engine  driver,  and  kills  the 
latter;  or  if  he  had  good  reason  to  believe 
the  boiler  was  unsafe  ;  or  if,  by  the  exercise 
of  ordinary  skill,  he  could  have  learned  that 
the  engine  was  unsafe,  and  still  used  it,  no 
recovery  can  be  had  for  his  death  ;  and  in  a 
suit  by  tiis  personal  representative  to  re- 
cover for  his  death,  the  explosion  will  not 
afford  prima  facie  evidence  of  negligence 
against  the  comp.iny.  Toledo,  IF.  &•  IV. 
J\.  Co.  v.  Moore, 77  III.  217. — Followed  in 
Kranz  v.  Wliiie,  8  III.  .\pp.  583. — Mona' 
yjian  v.  AVw  ](';-/■  C.  &^  H.  A\  A\  tV.,  45 
Nun  113,  9  A'.  J'.  6".  A'.  672. — Dlstin- 
(lUisiii.NG  Hawley  z/.  Northern  C.  R.  Co., 
82  N.  V.  370-  (JuirrKD  in  Hankins  v. 
New  York,  L.  E.  &  W.  R.  Co.,  55  Hun  51, 
28  N.  Y.  S.  R.  59,  8  N.  Y.  Supp.  272. 

Where  the  step  of  a  railroad  engine  is 
s'iglitly  defective,  and  ilie  conductor  of  the 
train  has  full  knowledge  of  the  condition  of 
such  step,  and  continues  to  use  it,  he  can- 
not recover  damages  from  the  coin[)any 
for  injuries  claimed  to  have  resulted  from 
the  defective  condition  of  the  step,  and 
received  i)y  him  while  using  it.  Jackson  v. 
Kansas  City,  L.  &^  S.  K.  R.  Co.,  1 5  Am.  Sf 
Eng.  R.  Cas.  178,  31  A'an.  761,  3  Tac.  Rep. 
SOI. 

The  knowledge  by  a  switchman  of  the 
slanting  and  tlangeroiis  condition  of  the 
foot-board,  by  reason  of  which  he  was  killed, 
will  preclude  a  recovery  for  tiis  death,  unless 
the  loot-board  was  not  so  dangerous  as  to 
tineaton  immediate  injury,  or  the  deceased 
might  have  reasonably  supposed  that  he 
could  with  care  and  caution  have  safely 
used  it.  O'Mellia  v.  Kan:.as  City,  St.  J.  &' 
C.  /.'.  A'.  Co..    1 1  5  Mo.  205,  2i".V.  \V.  Kep.  503. 

2-Kh  Notii'c  of  <l«'r«'<l.s  ill  rars.— 
A  railroad  brakeman  wh<i  continues  upon  a 
freight  tr.iin  on  which  a  h'>x  car  in  coimiKi;] 
use  on  railroads  as  a  caboose  is  thus  u'^eti, 
takes  tlic  risk  incident  to  the  want  of  plat- 
form or  guard  r.iiling  at  the  end  of  such  car. 
Davis  V.  lialtiniore  C-^  O.  A'.  Co.,  1^2  Pa. 
.SV.  314,  25.///.  AV/.  49S. 

A  street-car  driver  was  injured  through  a 
defect  in  the  platform  on  which  he  stood; 
but  the  evidence  showed  that  he  had  known 
of  the  defect  for  some  time.  Ilelil.  that  he 
must  be  regarded  as  having  assnmeil  the 
risk.  A'oi^'crs  v.  Galveston  City  A'.  Co..  76 
Tex.  502,  13  S.  W.  Rep.  540.— FoLl.oWKl) 
IN  St.  Louis,  A.  &  T.  R.  Co.  v.  Lemon,  83 
Tex.  143. 
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The  plaintifl,  employed  and  transported 
without  fare,  in  a  small  car  used  only  by 
employes,  offered  evidence  tending  to  prove 
that  he  was  injured  by  the  car  jumping  from 
tlio  track,  caused  by  the  carelessness  of  the 
company  in  using  defective  wheels,  in  this, 
that  the  flanges  of  the  wheels  were  not  as 
deep  as  the  wheels  of  other  cars,  and  that 
the  wheels  were  worn  flat.  It  did  not  ap- 
pear that  the  plainliti  rode  upon  the  car 
under  any  special  orders  of  the  company,  or 
made  any  report  of  the  alle.i^ed  defects  to 
the  company  or  to  any  of  its  olRcers.  or  that 
lu;  had  any  promise  or  assurance  of  the 
company  that  it  would  remedy  the  defects 
in  the  wheels  of  the  car,  or  provide  new 
wheels ;  and  before  the  injury  complained 
of,  the  defects  in  tlie  wheels  (if  any  e.xif^ted) 
were  plainly  visible,  and  the  plaintilT  not 
only  had  full  opportunity  to  acquire  knowl- 
ed;^e  of  the  condition  of  tiie  wheels,  but 
nuist  have  knt)wn  their  condition.  Held, 
tiiatevcn  if  the  defects  existed  in  the  wheels, 
the  company  was  not  liable  to  the  plaintilT, 
because  he  must  be  held  to  iiave  either 
voliuitarily  run  the  risk  of  being  injured,  or 
to  have  been  guilty  of  contributory  negli- 
gence, McQueen  v.  Central  lUaucIt  L'.  P. 
R.  Co.,  1 5  Am.  &•  Eii^.  A\  Cits.  226,  30  A'ltn. 
689.  I  /'iir.  lup.  139. 

2-M.  Notii'o  ot'deiW't.s  in  (liiniii-cai*. 
—Where  a  section  master  was  injured  by 
using  a  dump  car,  which  it  was  necessary  for 
him  to  use  in  the  prosecution  of  his  work, 
after  he  knew  that  it  was  out  of  order  and 
in  a  dangerous  condition,  although  he  had 
been  ordered  by  his  superior  to  get  another 
car— //<•/(/,  that  the  Mijiiry  was  the  result  of 
Ills  own  carelessness,  and  that  he  could  not 
recover.  PleaSitnts  v.  Ralei^/i  &*  A.  A.  L. 
R,  Co..  95  A',  Car.  195. 

If,  ill  such  case,  both  the  master  and  ser- 
vant had  known  of  the  dangerous  condition 
of  the  car,  and  the  servant  had  continued 
tf)  use  it  and  been  injured  in  consequence, 
he  could  not  recover  ;  l)nt  it  would  be  other- 
wise if  the  servant  had  reported  the  condi- 
tion of  the  car  to  the  master,  and  he  had 
promised  to  have  it  repaired  promptly,  and 
the  servant  had  used  it  for  a  reascmable 
time  while  waiting  for  the  repairs  to  be 
mafic  Pleasants  v.  Raleigh  &•  A.  A.  L.  A\ 
Co..  05  .y.  Car.  inj. 

24'J.  NotiiM"  of  il<>('«>cts  in  brakes  or 

P"upliii}if  npiuirutus.— An  employe  on  a 

construction  train,  who  is  aware  that  the 

brakes  on  the  cars  are  defective,  or  who  has 

5  D.  R.  D.— II. 


had  an  opportunity  to  know  it,  and  still 
continues  in  such  employment,  cannot  re- 
cover for  injuries  sustained  by  reason  of 
such  defective  brakes.  St.  Louis  &•  S.  E. 
A'.  Co.  V.  Brit::,  72  ///.  256. 

The  fact  that  the  plaintiff  knew  that  the 
brake  would  not  propc-ly  control  the  mo- 
tion of  the  car,  without  applying  unusual 
force,  did  not  conclusively  ch;irge  him  with 
notice  that  injury  might  be  e-Xjiectcd  from 
the  act  of  using  the  brake.  Kewliart  v.  St. 
Paul  City  A'.  Co.,  51  Minn.  4.2,  52  A'.  IV. 
Rep.  983. 

A  yaid  switchman  was  injured  while  mak- 
ing a  coupling,  by  reason  of  cars  being  con- 
structed with  dillcrent  modes  of  C(jupling, 
which  rendered  the  work  peculiarly  hazard- 
ous; but  tho  evidence  showed  that  the  same 
kind  of  cars  had  been  coming  into  the  yard 
daily  for  some  time,  which  was  as  well 
known  to  the  switclimau  as  to  the  comi)any. 
Held,  that  he  assumed  the  risk  of  the  em- 
ployment. C/iieai^o,  B.  &>  Q.  R.  Co.  v. 
A/o//t^v»iery,  15  ///,  .///.  205.  Burns  v. 
Chicago,  M.  &^  St.  P.  R.  Co.,  28  Am.  6^  ii';y. 
K.  Cas.  409,  69  /owa  450,  30  A'.   IF.  Rep.  25. 

2-13.  Notice  t»t'  (letects  in  liand- 
car.s. — An  employe  cannot  recover  for  an 
injury  caused  by  a  defect  in  a  hand-car, 
when  he  was  aware  of  such  defect  and  con- 
tinued to  use  the  car.  Johnson  v.  Western 
iS-"  A.  A".  Co.,  55  Ga.  I33.--Ouuti;d  in  Maker 
V.  Western  &  A.  R.  Co.,  68  Ga.  699. 

A  section  master  in  temporary  charge  of 
a  hand-car  must  note  such  defects  in  it  as 
are  discoverable  in  the  reasonable  and  ordi- 
nary exercise  of  diligence  in  the  course  of 
his  duty,  and  decline  or  cease  to  use  it  if  it 
be  obviously  unsafe;  otherwise,  he  cannot 
recover  for  an  injury  to  himself  which  his 
declaration  alleges  to  have  been  caused,  in 
part,  by  the  defective  character  or  condition 
of  the  car.  Central  R.  6>»  />'.  Co.  v.  A'enney, 
58  Ga.  485,  16  Am.  Ry.  Rep.  i3i.~Cl<ril- 
ciSEi)  IN  Central  R.  Co.  t.  Haslett,  74  Ga. 
59.  DisTiNC.UlsiiK.i)  IN  Savannah  &  W.  R. 
Co.  7'.  Phillips,  90  Ga.  829.  Foi.i.owKD  in 
Kenney  71.  Central  R.  Co..  61  Ga.  590;  Cen- 
tral R.Co.  V.  Kennev.  64  Ga.  100.  yuoTKU 
IN  Maker  v.  Western  &  A.  R.  Co.,  68  Ga. 
699. 

In  an  action  by  an  employ^  against  a  rail- 
road company  for  personal  injury  resulting 
from  negligence  in  equipment  of  a  liand- 
car,  wherein  contributory  negligence  was  a 
defense,  it  is  not  positive  error  to  charge 
that  plaintiff  cannot  recover  "  if  the  handle 
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of  the  lever  car  was  defective,  and  such  de- 
fect was  known  to  liitn,  and  lie  accepted,  or 
continued  in  the  service,  usinj;  the  same 
with  full  knowledjje  of  the  defects,'*  nor 
"if  he  miglit,  by  the  exercise  of  ordinary 
rare,  have  escajjed  the  injury."  /uisf  Ti-nii., 
I'.  &•  G  R.  Co.  v.  Smith,  1 5  Am.  &*  JJig. 
A'.  Cas.  224,  9  Lta  (T^v/;/.)  6S5.— AlM'l.lKD  IN 
Powers  7'.  New  York,  L.  E.  &  W.  R.  Co..  21 
Am.  &  Hn-;.  K.  Cas.  609,  98  N.  Y.  274. 

•244.  KiiowhMlvre  of  tlio  daiif;('i'o"s 
iiiniiiior  ol"  the  niaiiaffeineiit  of  t-oin- 
paiiy's  ImsliH'ss.— A  nij^ht  watchman  in 
a  railroad  freiijlii  yard,  knowing'  the  danger 
he  encounters,  assumes  tiic  risk  of  his  em- 
ployment if  he  works  without  a  lantern, 
althouj,'h  he  has  made  several  applications 
foi  one,  but  has  been  put  olT  with  iiulefinite 
promises.  Induxniifiob's  &^  S/.  L.  A'.  Co.  v. 
;i'<7/,v<';/,  33  Aw.  vS-  A>;^  A'.  C<ts.  334,  114 
III,/.  20.  12  ll'isf.  AV/. '2S5,  14  X.  E.  Rtp. 
721,  15  A'.  E.  Krf>.  S24. 

A  comjiany  is  not  hound  to  change  its 
manner  of  using  its  side  tracks,  nor  adopt 
tiic  most  improved  ways  or  ajipliances  in 
business:  and  if  one  of  its  servants,  know- 
ing, or  having  ample  means  of  knowing 
from  long-coniinued  employment,  the  way 
and  manner  in  which  the  side  tracks  are 
used,  continues  in  the  eniployment  with- 
out complaint,  and  if  from  such  way  and 
manner  is  subjected  to  risks  or  accident,  he 
is  presumed  to  assimie  such  risks,  and,  if 
injured  thereby,  cannot  recover.  Unoitt  v. 
Flint  &*  P.  .1/.  A'.  Co.,  31  Am.  ^T"  AV/:,^  A'. 
Cas.  2.t9,  67  Miclt.  61,  II  West.  Rep.  148  34 
N.  \V.  Rep.  659. 

iJ4."».  Ivuowle«l;;o  of  absciioo  of 
swH«-li  luarkt'i'.  — In  an  action  for  the 
death  of  a.i  engineer,  it  ap[)eared  that  de- 
cedent ban  been  over  the  main  line  a  num- 
bct  of  times,  but  had  never  made  but  one 
trip  over  ihe  hranrh  on  which  he  was 
killed  ;  lliat  the  defendant  had  no  switch 
marker  to  indicate  the  distance  to  the 
junction  with  its  main  line;  and  that  de- 
cedent, when  returning  with  a  train  at 
night,  ran  into  tlie  junction  and  overturned 
tiic  train.  The  court  instructed  :he  jury 
that  if  deceased,  "previous  to  going  out 
u])<>n  the  trip  when  he  was  killed,  had 
knowledge  that  there  were  no  marks  or 
signs,  and  consequent  clanger,  and  so  volun- 
tarily assumed  the  risk,"  he  could  not  re- 
cover. Iltid,  that  the  instruction  limited 
the  knowledge  of  decedent  to  the  time  pre- 
vious to  the  trip  on  which  he  was  killed, 


and  that  the  court  should  have  added,  "or 
in  the  performance  of  his  duties  must  have 
known  that  there  were  no  markers." 
Union  Pac.  1\.  Co.  v.  Monden,  53  Am.  &• 
En>;.  R.  Cas.  363,  50  Kan.  539,  31  Pac.  Rep. 
ioo2.-QuoriNG  Rush  v.  Missouri  Pac.  R. 
Co.,  36  Kan.  136;  Hayden  v.  Smithville 
Mfg.  Co..  29  Conn.  552. 

U4«.  KiMJwledgc  of  absence  of 
tnriita»>le.— Where  one  applied  for  and 
was  employed  to  perform  the  duties  of  a 
fireman  on  a  particular  run,  and  had  knowl- 
ec'ge  that,  for  the  want  of  a  turntable,  the 
engine  was  run  backward  three  times  every 
day,  he  assumed  the  risk  attendant  upon 
the  running  of  the  train  backward,  h'lt/uis 
v.  Wisconsin,  I.&^  A'.  A'.  Co.,  70  /(W(f  561, 
31  N.  W.  Rep.  868.  —  Distinguishing 
Mayes  ?'.  Chicago,  R.  1.  &  P.  H.  Co.,  63 
Iowa  562. 

247.  KiiowhMlye  of  <1aiiji>'eroii.s 
iiiaiiiicr  of  riiiiiiiag;  trains.— A  sec- 
tion man  who  had  worked  more  than  tliree 
months  on  the  track  of  a  railrtxid,  where 
about  one  tliird  of  the  trains  passing  over 
the  same  were  irregular  or  extra  trains,  not 
running  on  schedule  time,  is  chargeable 
with  notice  of  the  practice  to  run  such 
trains,  and  assumes  the  risk  incident  to  the 
service  from  that  cause.  Larson  v.  ,S7. 
Paul,  M.  &=  M.  R.  Co.,  44  Am.  &-  Eng.  R. 
Cas.  529,  43  il//>/;/.  423,  45  A'.  W.  Rep.  722. 
—  roi.l.owiNC  O'son  V.  St.  Paul,  M.  ct  M. 
R.  Co..  38  Minn.  1 17,  35  N.  W.  Rep.  866. 

y\  servant  wlio  accepted  service  on  a 
switch  train  under  a  conductor,  having  full 
knowledge  of  a  custom  to  disregard  a  rule 
in  respect  to  switching  a  car  from  the  main 
track  to  a  siding  without  being  under  the 
])ersonaI  su|)crvision  of  the  conductor,  and 
who  continued  in  the  service,  must  be  held 
to  have  waived  all  riglit  of  action  for  in- 
juries arising  from  doing  the  work  in  such 
a  manner  in  the  conductor's  absence.  Lake 
Shore  &-  AT.  S.  R.  Co.  v.  Knittal,  33  Ohio  SI. 
468. 

A  locomotive  engineer  was  on  a  fast 
freight  train  and  ran  into  a  train  ahead  of 
him,  which  was  running  on  slower  schedule 
time.  He  had  notice  of  a  general  practice 
of  the  company  not  to  notify  engineers  of 
the  position  of  trains  ahead.  Held,  that  it 
was  his  duty  to  observe  any  train  that  was 
ahead,  and  he  will  be  regarded  as  having 
assumed  the  risk  of  injury  arising  from  a 
collision.  Illinois  C.  R,  Co,  v.  Neer,  31  ///. 
App.  126. 
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A  workman,  after  finishing  his  work,  was 
toUi  l)y  his  foreman  that  there  were  twenty 
minutes  before  tlie  next  train,  which  was 
understood  to  mean  tlie  next  regular  train. 
Whereupon  the  workman,  with  others, 
mounted  a  hand-car  to  go  to  the  next 
staiion,  was  overtaken  by  a  special  train, 
and  killed.  No  carelessness  was  attributa- 
ble to  the  special  train  after  the  hand-car 
was  discovered  on  the  track  ;  no  flags  were 
sent  out  by  the  hand-car  men,  and  a  rule  of 
the  railroad  company,  known  to  the  hand- 
car men,  stated  that  "they  may  expect  a 
train  in  either  direction  witiiout  signals 
being  shown  for  it."  Held,  that  the  work- 
man assumed  the  risk  of  riding  on  the 
handcar  by  voluntarily  and  without  objec- 
tjiiii  mounting  it  when  no  fla.^s  had  been 
sent  out,  and  also  the  risk  of  any  omission 
on  the  company's  part  to  signal  the  special 
train,  by  mounting  the  car  with  full  knowl- 
ed^-e  of  the  'above  rule.  McGratli  v.  Netv 
Vorlc  i5-»  A'.  K.  K.  Co.,  iS  A»t.  &^  /-V/v'.  -/i'- 
Ia!S.  5,  14  K.  I.  2S7  ;  ajjirvud  in  15  R.  I.  95. 
--Rkvikwku  in  Criswell  v.  Pittsburgh,  St. 
L.  &  C.  R.  Co.,  30  \V.  Va.  7y8. 

A  brakeman  who  was  injured  by  having 
his  foot  crushed,  charged  the  company 
with  negligence  in  putting  another  brake- 
man  in  charge  as  conductor  without  sup- 
].ilying  his  place  as  brakeman.  The  evi- 
dence tended  to  show  that  the  brakeman 
was  fully  competent  to  act  as  coiuluct(jr ; 
and  if  lie  was  not,  plaintiff  was  fully  cog- 
nizant of  the  arrangement  and  made  no 
objection  to  it.  It  further  appeared  that 
such  arrangement  was  usual  with  train 
hands,  and  to  have  been  for  their  mutual 
accommodation  and  advantage,  and  with 
their  general  concurrence  and  assent. 
lldd,  lliat  the  plaintiff  could  not  complain 
el'  any  increased  risk  by  such  arrangement. 
KMnsoii  V.  Houston  &-  T.  C.  K.  Co.,  46  TV.r. 
510,  13  Am.  Ky.  AVf>.  303.— Quoted  IN 
Dallas  V.  Gulf,  C.  &  S.  F.  R.  Co.,  21  Am. 
\-  Kiig.  R.  Cas.  575.  G\  Tex.  196. 

-18.  \otic«>  of  iiiipnipor  inaiiiiiiiK 
and  <M|ui|>iu<>iit  <»('  tiaiiiM.— If  a  servant 
of  a  company  remains  .n  its  employment, 
when  he  knows  the  performance  of  the 
duties  required  of  him  will  expose  him  to 
danger  from  the  want  of  a  watchman  on  the 
rear  car  of  trains  in  the  yard  where  he  is 
engaged  in  making  up  trains.  etc.,or  for  the 
want  of  a  sniricient  number  of  hands  to 
operate  trains,  it  will  be  presumed  he  vol- 
untarily assumed  the  risk,  and  waived  what- 


ever, if  any,  obligation  rested  on  the  com- 
pany in  that  respect ;  and  if  injury  ensues, 
lie  is  without  remedy.  Chicago  <&>•  N  IV. 
A*.  Co.  v.  Donahue,  75  ///.  106. 

A  person  employed  as  night  watcher,  who 
is  injured  by  a  train  running  over  him,  can- 
not recover  damages  for  the  injury  on  the 
ground  that  the  company  has  failed  to  pro- 
vide a  suitable  number  of  helpers  on  the 
train,  when  he  has  continued  in  the  service 
for  some  time  without  objection,  knowing 
the  number  of  helpers  employed.  In  such 
case  he  must  be  taken  to  have  assumed  the 
risk  of  injury  from  such  cause.  Clu'ca^o  <&>• 
E.  I.  K.  Co.  v.  Geary,  17  Am.  &^  Eng.  R. 
Cas.  606,  no  ///.  383.  —  DlSriNOULSHING 
Flike  V.  Hosion  &  A.  K.  Co.,  53  N.  Y.  551. 

I3y  the  custom  and  regulati(jns  of  a  com- 
pany, trains  in  C(jnvoy  were  equipped  each 
with  one  engincman,  one  fireman,  one  con- 
ductor, and  one  brakeman.  The  conductor 
of  a  train  in  convoy  on  such  road  had  his 
leg  crushed  by  collision  with  the  train  im- 
mediately following  his,  and  died  shortly 
thereafter.  In  an  action  against  the  com- 
pany by  the  widow  of  the  deceased  to  re- 
cover d. images  for  his  loss — held,  that  if  he 
had  knowledge  of  this  custom  at  tlic  time  of 
his  employment  and  .-'.ftcrwards,  and  with 
such  knowledge  cuniiiuied  for  eight  or  nine 
months  in  his  employment,  as  conductor  on 
trains  in  convoys  thus  equipped,  and  also 
knew  that  the  train  following  his  on  the 
night  of  the  collision  was  equipped  in  the 
same  manner,  such  knowledge  on  his  part 
would  prevent  a  recovery  on  account  of  any 
supposed  deficiency  in  equipment  in  this  re- 
sjjcct.  Baltimore  &^  O.  R.  Co.  v.  State,  41 
A/d.  268,  6  Am.  Ry.  Rep.  276. — DisiiNciUlSH- 
l\o  Wright  V.  New  YorkC.  R.  Co.,  28  Harb. 
(N.  Y.)  80.  — Rkvikwku  in  Philadelphia, 
W.  &  H.  R.  Co.  V.  State,  10  Am.  &  ling.  R. 
Cas.  792,  58  Md.  372. 

24t>.  I>iity  to  notify  the  eomiiaiiy.* 
—  It  is  the  duty  of  the  servant  of  a  railnjad 
to  see  that  the  machinery  that  he  uses  is  in 
repair,  and  when  it  is  not,  to  report  the  fact 
to  the  company,  and  it  is  negligence  on  liis 
pp.rt  to  fail  to  do  so  ;  and  the  company  will 
not  be  liable  for  any  injury  occasioned  by 
such  machinery  being  out  of  repair.  Toledo, 
ir.  <S-  IV.  R.  Co.  V.  Eddy,  72  ///.  138.— Re- 
viewed IN  Chicago  &  A.  R.  Co.  7'.  Bra- 
gonier,  119  111,  51. 

•Servant  failing  to  complain  of  defective  ap- 
paratus, see  note,  18  Am.  6i  Etm.  K.  Cas.  22. 
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In  an  actiuii  by  an  employe  for  personal 
injuries,  a  general  charge  that  if  liie  engine 
was  defective  aiul  tlie  plainiill  knew  of  its 
defective  condition  and  neglected  to  in- 
form tile  defenilaiit,  or  some  servant  of  the 
defendant  superior  to  liimself  in  its  service, 
then  the  plaintilf  could  not  recover,  unless 
the  jury  believed  from  the  evidence  that 
pl.iinlill  was  aware  that  the  defendant,  or 
some  servant  of  defendant  superior  to  the 
plaintilf  in  its  employment,  knew  of  the  de- 
fective condition  of  the  engine,  anfl  that  the 
burden  of  proving  these  facts  was  upon  the 
plain' ill,  taken  in  connection  with  the  evi- 
dence, is  free  from  error.  Sfabihiril  Mfg. 
Co.  V.  Woodson,  yS  Ala.  378,  1 1  So.  Rip.  733. 

Wlien  an  employe  continues  in  the  ser- 
vice after  discovering  defects  in  the  ma- 
chinery in  use  connected  with  the  employ- 
ment which  endanger  his  safety,  and  which 
uiciease  the  risk  ordinarily  incident  to  the 
service,  it  is  his  duty  to  inlorm  the  em- 
ployer, whose  failure  to  repair  in  a  reason- 
able time  after  his  promise  to  do  so  will  re- 
lieve the  employe  from  any  implied  waiver 
of  the  defects  until  after  a  reast)nable  time 
has  elapsed  after  the  promise.  Gulf,  C.  tS^* 
i".  F.  A\  Co.  V.  Domu-lly,  70  Tfx.  371,  S  S. 
\V.  Rip.  52.— Rkconcileu  IN  International 
&  G.  N.  R.  Co.  V.  Turner,  3  Tex.  Civ.  App. 
487. 

One  of  the  rules  of  a  railroad  company 
reads  as  follows  :  "  They  "  (the  brakemen) 
"  are  charged  with  the  management  of  the 
brakes,  and  the  proper  display  and  use  of 
the  signals.  They  must  examine  and  know 
for  themselves  that  the  brakes,  ladders, 
running  boards,  steps,  etc.,  which  they  are 
to  use  are  in  proper  condition,  and,  if  not, 
put  them  so,  or  report  them  to  the  projier 
parties,  and  have  them  put  in  order  before 
using."  Held,  if  a  brakeman  on  a  train, 
knowing  such  rule  of  the  railroad  company, 
also  knowing  that  the  nut  on  top  of  the 
standard  of  the  brake,  used  to  hold  the 
brake-wheel  on,  was  off,  but  without  putt  ig 
it  in  proper  condition  liimself,  or  reporting 
it  to  the  proper  parties,  uses  it  unnecessarily 
to  cheCi.  the  speeil  of  the  train,  by  which 
use  the  brake-wheel  conies  off,  throwing 
him  onto  the  track,  whereby  he  is  injured, 
such  brakeman  is  guilty  of  contributory 
negligence,  at  least;  and  in  such  case  no  re- 
covery should  be  had  against  the  railroad 
company.  /?<•<»// v.  Pittsburi^h,  C.  <S^  St.  L. 
R.  Co.,  38  jr.  /',/.  525,  18  S.  E.  Rep.  729. 

A  train  collided  with  live  stock  and  was 


thereby  thrown  from  the  track  and  killed 
the  engineer.  The  railroad  company  wi's 
charged  with  negligence  in  not  providing 
sai'c  fences  and  not  providing  a  proper  cow- 
catcher. There  was  no  charge  that  tlie 
company  knew  of  the  defects  in  either. 
Held,  that  as  he  was  more  liable  to  know  ol 
defects  than  the  company,  it  is  a  duty  tiiai 
he  owed,  not  only  to  the  company  but  t<j 
the  public,  to  make  known  defects  either  in 
the  fences  or  in  the  engine,  so  as  to  avoid 
such  collision.     McMillan  v.   Saratoga  &- 

IV.  R.  Co.,  20  Barb.  {A'.  V.)  449. 

b.  After  Promise  to  Remedy  or  Repair. 

250.  >''jtatciiieiit  oftlicrule.*— A  ser 

vant  does  not  assume  risks  of  danger  by  re- 
maining in  the  service  after  the  master  has 
promised  to  remove  the  danger,  and  he  may 
recover  for  an  injury  received  within  what 
would  be  a  reasonable  time  to  make  the 
necessary  improvements  to  avoid  the  in- 
jury. New  Jersey  &»  A'.  V.  R.  Co.  v.  Young, 
49  Fed.  Rep.  723,  I  U.  S.  App.  96,  i  C".  C.  A. 
428.  C/iieago  &^  G.  IV.  R.  Co.  v.  Travis,  44 
///.  App.  466.  Belair  v.  Chicago  6-  N.  \V. 
R.  Co.,  43  loiva  662.  14  Am  Ry.  Rep.  57;. 
Roit.x  V.  Rlodgett  (S^  D.  Lumber  Co.,  85  Midi. 
519,  48  A^.   W.  Rep.  1092. 

Unless  he  should  continue  in  the  em- 
ployment when  the  danger  is  so  imminent 
chat  no  prudent  in;in  would  undertake  to 
perform  the  service.     M/ssniiri  Furnace  Co. 

V.  ^Ibend,  107  ///.  44 ;  affirming  9  ///.  App. 

3'9- 

It  must  be  considered  that  the  master 
takes  upon  himself  the  responsibility  of 
any  accident  that  may  occur  before  the  ox- 
•  .ration  of  such  reasonable  time.  Joliet,  .1. 
d^  A'.  R.  Co.  v.  Velie,  {HI.)  26  A\  E.  Rep. 
1086. 

251.  Extent  of  the  rule.— Where, 
after  complaint  made  by  an  operator  of  a 
machine  to  the  superintendent  that  it  is  de- 
fective and  unsafe,  the  superintendent  re- 
pairs it  and  tells  the  operator  that  he  has 
done  so,  it  is  not  negligence  for  the  lattei 
to  continue  to  work  at  the  machine,  al- 
though it  afterwards  appears  that  the  re- 
pairs were  not  substantial.  Atcliison,  T.  &• 
S.  F.  R.  Co.  V.  McKee,  37  Kan.  592,  15  I\ic. 
Rep.  484. 

While  it  is  the  fault  of  the  servant  if  he 

*  Servants  using  apparatus  under  promise  cif 
officers  to  repair,  see  note,  18  Am.  &  Eno.  R. 
Cas.  35 ;  77  Am.  Dec.  224  ;  23  Am.  St.  Rkp.  385. 
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e  servant  if  he 


undertakes  without  sufficient  skill,  or  ap- 
plies less  than  the  occasion  requires,  a  sec- 
tion man  who  complains  of  the  bad  condi- 
tion of  the  tool  with  whicii  he  is  to  work, 
and  is  promised  a  new  and  good  one,  and  is 
told  to  work  with  the  defective  tool  until 
the  others  arrive,  and,  relying  on  such  a 
promise,  and  there  being  no  immediate 
dan.^'er,  d,)cs  so,  and  is  injured  by  the  use 
o(  tlie  defective  tool,  is  entitled  to  recover 
for  the  damages  resulting.  His  solicitation 
cf  employment  in  a  ccnain  line  of  work  is 
not  an  assertion  that  he  can  perform  the 
labor  with  defective  tools.  Soitlhcrn  Kan. 
R.  Co.  V.  Crocker,  38  Am.  &^  Eng.  K.  Cas. 
20.5,  41  A'a/i.  7.i7,  21  /'ac:  Kcp.  785. 

Under  a  promise  to  restore  defective  ma- 
chinery necessary  to  the  safety  of  the  em- 
ployes in  their  work,  and  a  request  that  the 
servant  go  on  with  the  work,  a  servant 
doubtless  is  given  ground  to  believe  that  a 
defect  will  be  repaired  befcjre  he  will  again 
be  called  upon  to  place  himself  in  danger 
from  it ;  and  the  fact  that  he  may  be  subse- 
quently injured  through  the  defect  ought 
not  to  defeat  his  right  to  recover  if  he  was 
if^norant  of  the  continued  existence  of  the 
defect  at  the  time  the  injury  occurred. 
Gulf,  C.  &>  S.  F.  A'.  Co.  V.  Brentford,  79 
Tex.  619,  15  .S".  \V.  Kep.  561. — Followed 
L\'  St.  Louis,  A.  &  T.  R.  Co.  v.  Lemon,  S3 
Te.x.  143. 

252.  Limits  to  the  rule.*— Where  an 
employe  knows  that  the  danger  is  great  and 
inime<iiate,  such  as  a  reasonably  |)rudent 
man  would  not  assume,  he  cannot  recover 
for  an  injury,  even  though  he  remain  in  tiie 
employer's  service  in  reliance  upon  the  lat- 
tcr's  promise  to  remedy  the  defects  which 
produced  the  danger.  Indianapolis  &>  St. 
L  J\.  Co.  V.  Watson,  33  Am.  &^  En^.  K. 
Cas.  334,  114  Imf.  20,  12  ffV.s7.  Kep.  2S5,  14 
A'.  /:.  Refi.  721,  15  A^  E.  Kep.  S24.— Criti- 
cisim;  Ft.  Wayne,  J.  i"fe  S.  K.  Co.  v.  Gilder- 
sleeve,  33  Mich.  133.  —.SV.  Louis,  A.  &•  T.  R. 
Co.  v.  Kelt  on,  55  Ark.  483,  18  .V.  \V.  Rep. 
933.  And  to  the  same  elTect,  see  Missouri 
Furnace  Co.  v.  Abend,  107  ///.  44;  ajjirming 
y  ///.  A  pp.  319, 

it  lias  never  been  held  that  the  promise 
of  the  master  to  repair  a  defective  machine 
or  implement  used  in  his  business  and 
known  by  both  to  be  dangerous  will  relieve 

*  Servant  continuing  in  service  after  failure  of 
ttiasier  to  repair  machinery  as  promised  cannot 
recover  for  injuries,  see  note,  23  Am.  Sr.  Rep. 
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the  servant  from  the  ordinary  result  of  con- 
tributory negligence  on  his  part,  though 
cases  may  be  found  in  whicli  stress  was 
laid  on  the  fact  that  such  a  promise  was 
made.  Gulf,  C.  6^  S.  F.  R.  Co.  v.  Brentford, 
79  Te.v.  619.  15  5.  IV.  Rep.  561. 

253.  What  constitutes  n  promise 
to  repair. — A  yard  master  who  is  author- 
ized to  make  requisition  for  necessary  en- 
gines and  machinery  is  the  proper  person 
to  notify  of  a  defect,  and  his  promise  to  re- 
pair is  binding  on  the  company  ;  but  the 
burden  of  proof  to  establish  such  promise  is 
on  the  person  who  claims  the  benefit  of  it. 
Parody  v.  Chicago,  M.  &>  St.  P.  R.  Co.,  5 
McCrary  (U.  S.)  38,  15  Fed.  Rep.  205. 

Where  a  switchman  told  the  yard  master 
that  he  objected  to  the  switch  engine  in  use 
because  there  were  no  run -boards  on  the 
pilot,  and  was  told  that  the  engine  would 
only  be  there  a  few  days,  and  that  if  the  old 
one  was  not  repaired  soon  he  would  have  a 
new  one,  the  question  was  properly  submit- 
ted to  the  jury  whether  or  not  the  switch- 
man complained  of  the  defective  engine  and 
continued  in  the  employment  on  the  prom- 
ise that  a  suitable  one  would  be  provided. 
Pieart  v.  Chicago,  K.  I.  &•  P.  K.  Co.,  82 
Iowa  148,  47  A'.   W.  Rep.  I017. 

Any  acts  or  expressions  by  which  the  de- 
ceased gave  the  proper  agent  of  the  de- 
fendant to  understand  that  he  was  unwilling 
to  continue  in  the  employment  without 
run-boards  on  the  engine  were  a  sufficient 
complaint,  and  the  complaint  was  properly 
made  to  the  yard  master;  the  court  prop- 
erly left  it  to  a  jury  to  determine  whether 
the  defendant  was  negligent  in  not  provid- 
ing an  engine  with  run -boards,  whether  the 
deceased  made  a  sufficient  complaint  tlicre- 
of,  and  whether  he  was  induced  to  con- 
tinue in  the  employment  by  the  assurances 
of  the  defendant  that  a  proper  engine  would 
be  furnished.  Pieart  v.  Chicago,  R.  I. 
&*  P.  K.  Co.,  82  Iowa  148,  47  A.  IV.  Kep. 
1017. 

Where  a  section  foreman  to  wiiom  a  yard 
master  api)lied  to  improve  a  defective  track 
in  the  yard,  so  as  to  lessen  the  risk,  notified 
him  that  lie  could  not  do  it  without  orders 
from  his  superior,  but  upon  a  subsequent 
application  promised  conditionally  that  he 
would  do  it  if  he  "got  time  some  Saturday 
afternoon,"  his  promise  was  insutlicient  to 
bind  the  company  and  relieve  the  yard  mas- 
ter from  his  own  risk.  Wilson  v.  Winona 
(3-  St.  P.    R.  Co.,  ■iv  Am.  &*  Eng.  K.  Cas. 
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245,  37  J//««.  326,  33  X.  W.  Rep.  90S.  5  Am. 
St.  Kep.  851. 

254.  Injury    must    be    within    a 
reasonable  tinu'  after  promise  made. 

—  Where  a  niasU:r  has  expressly  promised 
to  repair  a  defect,  the  servant  can  recover 
(or  an  injury  caused  thereby  within  such  a 
period  of  time  after  the  promise  as  it  would 
be  reasonable  to  allow  for  its  performance  ; 
i.e.,  for  an  injury  suffered  within  any  peri(jd 
which  would  not  preclude  all  reasonable  ex- 
pectation that  the  promise  might  be  kept. 
Parody  v.  Chicago,  M.  &>  S/.  P.  A\  Co.,  5 
McCnoy  iU.  S.)  3S,  15  /"<•</.  Kip.  205.— 
F()i.i.(n\  iNd  Hough  V.  Texas  Pac.  R.  Co., 
100  U.  S.  213. 

255.  l»artieular  applications  of  tUc 
rule— Insullicient  rules.— Where  com- 
plaint had  been  made  to  the  proper  off.cial 
of  the  company  that  its  regulations  were  in- 
sufFicient  to  protect  him,  and  tlie  company 
had  indicated  that  it  would  correct  the  evil, 
the  car  repairer  was  justified  in  remaining 
in  the  service  of  the  comi)an>'.  ^SV.  Lout's, 
A.  &•  T.  A\  Co.  V.  Trtphtt,\i Atit.  &>  Kii^^. 
N.  Cis.  283,  54  Ari:  2S9,  15  5.  /F.  AV/.  831, 
16  5.    ir.  Rep.  266. 

25(i. dan^t^rous  workinff  place. 

— PlaintilT  and  others,  who  were  employed 
to  shovel  snow  from  the  track,  hesitated 
about  going  out  on  a  cold  night  where 
there  was  no  shelter  or  chance  to  make  a 
lire,  but  v.ere  assured  that  if  they  would  go 
a  train  should  be  kept  near  by  in  which 
they  could  get  warm.  The  company  failed 
to  keep  a  train  near  by,  and  plaiiuill's  feet 
were  frozen.  Held,  that  he  might  recover 
for  tlie  injury.  Hyatt  v.  Ilannilhil  is*  St.  J. 
R.  Co.,  19  Mo.  A  pp.  287. 

Plaintill  was  employed  as  a  car  repairer, 
and  his  duties  required  him  to  go  under 
cars  which  stood  on  a  switch  w^hich  was 
used  by  moving  trains.  He  called  atten- 
tion of  the  superintendent  to  the  danger  of 
his  position,  who  promised  to  place  a  guard 
so  as  to  give  him  timely  warning  of  ap- 
proaching trains,  but  which  he  failed  to  do, 
and  plaintitT  was  injured.  Held,  that  he 
had  not  assumed  the  risk  of  the  business 
so  as  to  prevent  a  recovery.  Wall  v.  Texas 
i5>«  /'.  R.  Co.,  2  Te.x.  Unrep.  Cas.  .132. 

The  petition  alleged  that  plaintitT  was 
employed  by  defendant  as  a  fireman  of  a 
stationary  engine  on  a  pile-driver  car;  that 
while  shoveling  coal  into  the  engine  one  of 
defendant's  locomotive.',  jolted  tiie  car,  and 
plaintiff  was  thrown  off ;  that  the  end  of  a 


small  house,  inclosing  the  engine  for  the 
protection  of  plaintiff,  had  been  removed; 
that  the  accident  would  not  have  happened 
if  the  end  of  the  house  had  been  replaced ; 
that  defendant  had  promised  to  replace  it, 
and,  relying  thereon,  plaintiff  rcmaincfl  in 
its  employ.  Held,  that  a  demurrer  to  the 
petition  was  properly  overruled,  as  the 
facts  alleged  are  within  the  exception  to  the 
general  rule  that  an  employe  cannot  recover 
for  injuries  received  from  defective  machin- 
ery, of  which  he  had  notice.  Soiitliern  Roe. 
Co.  v.  Leash,  2  Te.v.  Civ.  App.  68.  21  5.  \V. 
Rep.  563.— Quoting  Hough  v.  Texas  &  P. 
R.  Co.,  ioo~U.  S.  224. 

The  only  evidence  of  a  promise  was  the 
plaintiff's  testimony  that  defendant's  fore- 
man, in  answer  to  plaintiff's  inquiries  of 
"How  about  the  back  part  of  the  liouse.'" 
and  "  Arc  you  going  to  have  this  fixed 
up?"  said  that  he  would  like  to  get  through 
there ;  tliat  when  it  was  taken  down.  "  they 
said  they  would  put  it  back  right  aw-ay  "; 
that  he  thought  they  would  put  it  up  on 
Sunday ;  and  that  after  the  accident,  in  re- 
sponse to  his  declaration  of  "You  see  what 
you  have  done."  the  foreman  said,  "  Do  you 
suppose  we  were  going  to  accommodate 
you.'"  //(•/(/,  that  a  verdict  for  plaintitT 
was  against  the  evidence.  Soiit/iern  Rae. 
Co.  V.  Leas/i,  2  Te.x.  Civ.  App.  68,  21  .V.  W. 
Rep.  563. 

257. defective  sidlnjf.— In  an  ac- 
tion by  a  conductor  against  his  road  (or 
personal  injury,  it  was  c<jmpetent  for  him 
to  i)rove  that  he  was  injured  while  running 
cars  onto  a  siding  which  was  dangerous, 
that  he  had  notified  the  superintendent  of 
tlie  danger,  and  he  had  promised  to  repair 
it,  and  had  requested  plaintiff"  to  conliMue 
in  service,  but  no  repairs  had  been  made. 
Patterson  v.  Pittsliiirt;  &•  C.  R.  Co.,  76  Pa. 
St.  3S9.— DlsTlN(;uisiiF,l)  IN  Indianapolis 
tS:  St.  L.  R.  Co.  V.  Watson,  33  Am.  i"v:  linK. 
R.  Cas.  334,  114  Ind.  20,  12  West.  Rep.  2.S5. 
14  N.  E.  Rep.  721  ;  Pennsylvania  1^.  Co.  v. 
MacKinney,  37  Am.  iS:  ling.  R.  Cas.  153, 124 
Pa.  St.  462.  Quoted  in  Colorado  C.  R. 
Co.  V.  Ogden,  3  Colo.  499;  Flynn  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co..  78  Mo.  195  i 
Keliler  ?'.  Schwenk,  151  Pa.  St.  505.  \iv.- 
viKWK.i)  IN  Conroy  v.  Vulcan  Iroij  Wirks. 
62  Mo.  35;  Iluhn  V.  Missouri  Pac.  R  Co., 
31  Am.  &  Eng.  R.  Cas.  221,  92  Mo.  440.  10 
West.  Rep.  405.  4  S.  W.  Rep.  937 ;  (Jalves- 
ton,  H.  &  S.  A.  R.  Co.  v.  Lempc,  59  Tex. 
19. 
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258.  (Icfeetivu  iiiuchiiiory  and 

appliaiii'CM.  —  There  are  (.ircumsuiiici  s 
under  which  a  person,  bcinj;  in  the  employ 
of  a  railroad,  iiaviii^'  notice  of  defects  in 
ciiiiiiinienls  and  niacliinerx',  may  recover  for 
an  injury  resullinj;  therefrom,  as  wiiere,  on 
(liscovei  iny  the  defect,  he  is  assured  by  the 
superior  tiiat  it  is  not  dangerous,  or  tliat  it 
will  be  timely  repaired,  whereupon,  in  reli- 
ance thereon,  he  lomains,  bein^^  himself 
careful  and  vigilant.  Muh head  v.  Hanni- 
bal &>  St.  J.  K.  Co.,  19  Mo.  App.  631.  Inler- 
national  &*  G.  A\  A'.  Co.  \.  Tinner,  3  Tex. 
Civ.  App.  4S7,  23  .S'.  ]\\  Rep.  146. 

Unless  the  defect  is  so  evidently  ilangcr- 
ous  that  it  would  be  reckless  and  foolish  for 
a  servant  to  use  the  appliance,  even  under  a 
prwniise  thijt  it  should  be  repaired  inimedi- 
aiely.  Luts  v.  Atlantic  <S^  /'.  K.  Co.,  (A'. 
Mc.x.)  53  J;«.  &*  En^.  R.  Cas.  478,  30  Vac. 
l\i-p.  yi2. 

Wiierc  it  appeared  the  servant  had  been 
in  the  employ  for  six  months  and  had 
known  of  the  defects  witliin  a  few  days 
after  entering  the  service,  he  having  called 
the  attention  of  the  foreman  to  the  defect, 
and  was  assured  by  hiri  that  the  defect 
would  be  remedied,  it  was  error  for  the 
Court  to  charge  the  jury  that  "the  iilainiiff 
W'luld  not  be  guilty  of  negligcn-x-  in  work- 
nij;  with  defective  machinery,  though  he 
might  know  of  its  defects,  if  he  had  in- 
fi'riucd  the  master  or  his  agent  of  the  de- 
fect and  the  master  or  his  agent  had 
promised  to  fix  the  machinery."  This  was 
upon  the  weight  of  testimony.  Besides, 
negligence  is  a  (juestion  for  the  jury  to  de- 
lernune  upon  the  entire  facts.  iiiterna- 
tioiial  &^  Ci.  X.  R.  Co.  V.  Williams,  S2  Te.\. 
342,  iS  5.   W.  Rip.  700. 

1I*>1K  ilolV'cJivo  car  or  hand- 
ear. —  It  is  a  coni])lete  answer  to  a  charge 
of  contributory  negligence  lliat  a  brakenum 
Complained  of  the  defects  in  a  car  to  the 
conductor  in  charge  of  the  train,  and  re- 
ceived his  assurance  that  necessary  repairs 
should  be  made,  and  that  he  remained  in 
the  company's  service  in  consequence  of 
that  assurance.  Louisi'illc  lt*  X.  R.  Co.  v. 
AV«/,j,  9J  Tc-nn.  207,  21  .V.  W.  A'</.  326. 

Where  a  foreman  of  a  section  on  a  rail- 
road gives  notice  to  the  proper  otlicers  of 
the  company  of  a  defect  in  the  iiand-car 
used  by  him  and  a  jiromise  is  made  him  by 
said  otnccrs  to  furnish  a  new  car  or  repair 
the  old  one,  it  is  not  contributory  negli- 
gence (or  him  to  continue  to  use  the  old  car 


a  reasonable  length  of  time.  What  is  such 
reasonable  length  of  time  depends  on  cir- 
cumstances and  is  for  the  jury.  T'l.vas  &^ 
P.  R.  Co.  v.  Kane,  (7V.i-.)  15  .■I111.&'  /lV/^^  A'. 

Cai.    218.— yuoi  INC.    .\XI)    UISI  INMUISIIING 

Houston  &  T.  C.  R.  Co.  v.  Myeis,  55  Tex. 
110. 

3.    W/tere   Employ^  /las  Equal  Facility  for 
Knoxvh'il^i^e. 

2«0.    StattMUcnt    of    the    riih'.*— 

Where  employer  and  employe  have  equal 
knowledge,  and  the  latter  continues  the  ser- 
vice, each  party  takes  the  risk,  unless  the 
employer  undertakes  to  give  special  direc- 
tions. Davis  V.  Detroit  Sr^  M.  R.  Co.,  20 
Mieh.  105.— niSTlNia-iSHiNc;  Indianapolis 
iSr  C.  \K.  Co.  V.  Love.  10  Iml.  556.-  Criiftk- 
field  v.  Rie/tinond  &^  D.  A".  Co.,  78  X.  Car. 
300,  16  .Int.  Ry.  Ref>.  212. 

Where  the  servant  has  equal  knowledge 
with  the  m.'Kter  (jf  the  con^tructicjn  and 
condition  of  the  roadbed  of  a  company,  and 
knows  all  of  the  dangers  and  haz;irds  inci- 
dent to  his  work  thereon,  such  servant  as- 
sumi's  all  the  ri'<ks  and  hazards  of  his  em- 
ployment. Clark-  V.  Missouri  Pai .  R.  Co., 
48  Kan.  654,  29  /'-',,  Rip.  1138. — Rioting 
Rush  7'.  Missouri  Pac.  R.  Co.,  3^)  Fvan.  129; 
r?iirlington  iSi  C .  R.  Co.  v.  Lielie,  17  Colo. 
2S0,  29  I'ac.  Rep.  \-j^.—He'iVitt  v.  /•/////  &- 
/'.  M.  R.  Co..  31  Am.  ^  /•>;,'.  A'.  Cas.  249. 
67  Mieh.  61.  II  West.  Rep.  148.  34  A'.  W. 
Rep.  659.  Keetian  v.  AVr.'  )  ork.  I..  K.  &* 
ir.  R.  Co.,  49  X.  )'.  S.  R.  513,  21  A'.  V. 
Supp.  445,  2  Mise.  34, 

Where  th(;  servant  has  e(|iial  knowledge 
with  the  master  of  defects  in  machinery  he 
cannot  recover  for  an  injury  resulting  there- 
from, unless  it  lie  shown  that  he  notilied  the 
master  of  the  same  and  was  induced  to  re- 
main by  the  promise  of  a  remedw  Jlurliiii^- 
ton  &•  C.  R.  Co.  v.  I.ielie.  17  Colo.  280,  29 
Pac.  Rep.  175.— AlM'koviKG  Louisville  & 
N.  R.  Co.  V.  Orr,  84  Ind.  50.  Following 
Colorado  C.  R.  Co.  v.  Ogden.  3  C'llo.  49(). — 
Ql'OTl'.U  IN  Clark  v.  Missouri  Vac.  R.  Co., 
48  Kan.  654.— A'^iiV/Tv//.-,  C.  &-  St.  L.  R.  Co. 
v.  Uandnian,  13  Lea  (Tenn.)  .123. 

Unless  the  master,  by  ur;'  "t;  upon  the 
servant  or  coercing  him  into  danger,  or  in 
some  other  way,  directly  contributes  to  the 
injury.     Chicago,  B.  Sr'  (J.  R.  Co.  v.  Smit/i, 

*  Liability  ol  a  niasler  for  injury  to  servant 
where  ilaiigor  of  enipioyintiil  is  c(|iially  known 
to  both,  see  note,  9  Am.  Sr.  Ri;i'.  343. 
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|8  ///.  ,///.  119.     ]\on\i,  J).   >  E.  a:  Co. 
V.  Hardwick,  48  ///.  .///.  56:. 

An  emiiloyc  caiirmt  iiiaiiitaiti  an  action 
against  a  company  for  personal  injuries  in 
tiie  performance  of  services  not  within  the 
scope  of  liis  duty,  where  hia  opportunity  for 
observinfj  tlie  ilanm-r  was  ecpial  to  tlial  of 
the  company,  l/i'irs/on  <&-•  T.  C.  K.  Co.  v. 
Fowli-r,  8  Am.  (1~  E'l.i;.  A'.  Cis.  504,  56  Ti'.x. 
4,2. 

t201.  Its  <>\tf>iit  (Uid  limits.  — Before 
an  einijloye  can  recover  for  injniies  re- 
ceived ihroUf,'h  defective  maciiineiy  or  ap- 
pliances lie  must  prove  that  he  did  not 
know,  and  liad  not  e(|ual  means  willi  the 
employer  of  knowing,  that  the  maciiine  or 
appliance  was  defective.  I.ouir.i/h-,  X.  A. 
&^  C.  R.  Co.  v.  SiiHtffofd,  117  ///</.  265,  1 9  A'. 
K.  l\fp.  770. 

This  principle  only  applies  where  the  ser- 
v.jit   is   under  the  s.ime  obligation  as  the 
iiiastcr  to  know  the  condition  of  the  same. 
While  a  servant  may  have  an  opportunity 
he  is  not  bound  to  make  a  critical  examina- 
tion of  the  condition  of  an  implement  or 
item  of  machinery  before  using  it  to  ascer- 
tain if  itcotitains  any  latent  defects,  unless 
so  rc(piired  t)y  the  terms  of  his  employment. 
lAUiiiVt/lf,  1'..  &*  Sf.  L.  R.  Co.  v.   Berry,  2 
htd.  Affi.  427.  2S  A'.  /::.  Rip.  714.     J'ortt-r 
v.  Hannibal  ^  St.  J.  R.  Co.,  2  Am.  &^  E»g. 
R.  Cos.  44,  71  Mo.  66,  36  Am,  Rep,  454-— 
Cui  rici.siNi;  Haydcn  v.  Smithville  Mfg.  Co., 
21)  Conn.  54S.     DisAPrKoviNG  Williams  v. 
Clou-li,  3  H.  &  N.  258;  GrifTiths  v.  Gidlow, 
3  II.  cSl  N.  648  ;  Dyne.n  v.  Leach,  40  Eng.  L. 
iS:    Va\.    491.-- Foi.l.oWKi)    IN    Muirhead    v. 
Hiiiiiiih.d  &  St.  J.   K.  Co.,  19  Mo.  App.  634. 
If  the  danger  is  apparent,  and  is  as  well 
known  to  the  employe  as  to  the  employer, 
the  former  lakes  the  risk  of  it;  iiut  if  the 
em[)loyer  knew,  or  by  exercise  of  ordinary 
cue  mii;lit  have  known,  that  the  employ- 
nu-nt   was   hazardous  to  a   degree   beyond 
wiiat  it  fairly  imports,  he   is  bound  to  in- 
form the  latter  of  such  fact.     Tluunpion  v. 
C/ina^o.  M.  C'--  .V/.  /'.  R.  Co..  ^MiCia>j(U. 
S.)  629,  14  1\\!.  Rip.  564. 

The  rule  of  contributory  negligence  ap- 
plies to  a  case  nf  this  character,  but  with 
much  less  force  than  to  a  case  where  a  ser- 
vant is  injured  in  the  ordinary  course  of  his 
employment,  and  not  exposing  himself  to 
unusual  dangers  in  (obedience  to  the  orders 
of  his  su[)criors.  Thompson  v.  C/iiii\i;o,  .U. 
iS^  Sf.  P.  R.  Co.,  4  MiCrary  ( T.  S.)  629,  14 
Fed.  Rfp.  564. 


Where  the  servant  has  full  and  equal 
knowledge  witli  the  master  tliat  the  ma- 
chinery or  materials  employed  arc  defec- 
tive, or  that  the  fellow-servant  is  inct)m- 
petcni,  and  he  remains  in  the  service,  this 
may  constitute  contributory  negligence; 
but  if  it  appears  that  the  master  has  prom- 
ised to  amend  the  defect,  or  other  like  in- 
ducement to  remain  has  been  held  out  to 
the  servant,  the  mere  fact  of  his  continuing 
in  the  employment  does  not  of  itself,  as 
matter  of  law,  ex(incrale  the  niaster  from 
liability,  but  the  (juestion  of  contributory 
negligence  is  one  of  fact  for  the  jury. 
(.MU'ii,  ).,  dissenting.)  Litniiij;^\.  Atij  ^'ori: 
C.  R.  ti».,  49  A'.  1'.  521.- DisiiNori.siiiNr, 
Snow  71.  Ilousatonic  K.  Co.,  8  Allen  (Mass.) 
441.— DisriN(;tisiii;i>  in  Powers  v.  New 
York,  L.  E.  iS:  W.  K.  Co.,  21  Am.  &  Kng.  K. 
Cas.  609,  98  N.  V.  274.  Foi.i.owM)  in 
Cliai'inan  ?'.  Erie  R.  Co.,  55  N.  Y.  579. 
QuoTKi)  IN  Newell  7'.  Ryan,  40  Hun  (N. 
Y.)  286;  Stewart  7'.  New  York,  O.  &  W.  R. 
Co.,  8  N.  Y.  Sup[).  19. 

Tiie  facts  that  the  foreman  of  the  gang  in 
wliicli  [laintilT  was  engaged  directed  him, 
after  turning  a  switch,  f-'  mount  the  second 
car  front  the  engine  for  the  purpose  of  aid- 
ing in  sending  the  unloaded  cars  down  to 
tile  repair  shop,  and  that  plaintifl  was  in- 
jured in  mounting  said  car  in  conscejucnce 
of  its  having  a  broken  jaw- brace,  are  not 
sufficient  to  warrant  a  jury  in  finding  the 
defendant  company  guilty  of  negligence. 
wliere  liiere  is  no  evidence  that  such  f( -re- 
man was  charged  with  the  business  of  in- 
specting the  cars,  or  knew  of  the  defect  in 
said  car,  or  liad  any  l)etter  means  of  kn<<wl- 
edge  than  plaintiff.  J-7aiinii^ati  v.  C///'(i '.<,'(' 
6-  A'.  U\  R,  Co.,  2  Aw.  &^hii^.  A.  C<j.f.  150, 
50  Jl'/s.  462,  7  A'.  Jr.  Rtp.  337.— Rkvikw- 
INC.  Hrabbits  7'.  Chicago  &  N.  W.  R.  Co..  38 
Wis.  289;  Smith  V.  Chicago,  M.  &  St.  V.  R. 
Co..  42  Wis.  526;  Hessex  v.  Cliicago  k  N. 
W.  R.  Co.,  45  Wis.  477  ;  Schultz  7a  Chicago, 
M.  cS:  St.  P.  R.  Co.,  48  Wis.  375. 

2((2.  Uiile  Mliere  oiiiploye  lias 
projiter  facilities  i\\r  knowlrtlp;*'.— 
A  servant  employed  about  dangerous  ma- 
chinery assumes  the  risks  of  such  employ- 
ment ;  and  where  he  is  injured  in  conse- 
quence of  a  defect  in  tiie  machinery  about 
which  lie  is  emi)loyed,  and  whicii  is  placed 
under  his  care,  and  from  the  nature  of  his 
employment,  and  his  duties  in  connection 
therewith,  he  is  better  acquainted  with  the 
condition  of  such  macliinery  and  the  dan- 
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^;er  of  tlie  service,  lliaii  his  employer  or  any 
of  his  fellow-servants,  lie  cannot  recover  in 
.111  notion  iigainst  his  employer  for  such  in- 
juries. 'JVt't  V-  Fremont  Mill  Co.,  3  Wash. 
6:9,  29  PiU.  AV/.  215. 

4.  Extra  Jiisks  and  Hazards, 
a.  In  General. 

iiO.'J.  Must  not  sulijec't  cinployo  to 

vxli-aliazanls.*— The  employer  impliedly 
agrees  iliai  he  will  not  subject  the  employe, 
tliniiiuh  fraud,  ne^liscnce.  or  malice,  to 
i;icuter  risks  iluiii  those  which  fairly  and 
properlv  belong  to  the  particular  service  in 
wliicii  ihe  employe  is  to  be  enKaj,'cii.  Lake 
S/hre  LJ-  M.  S.  R.  Co.  v.  McCormick.  5  Am. 
;L^  Ettt:.  A'.  Cas.  474.  74  /«'''•  44°.  Kiley  v. 
Wat  Vhi^inia  C.   <S-  P.  K.  Co.,  27  IF.  l/a. 

145- 

'J<14.  Euii»Ioy«  docs  not  ordinarily 
tissiinie  extraordinary  hazards.— Ser- 
vants do  not  assume  those  extra  liazards 
wiiicii  spring  from  the  failure  of  the  master 
to  exercise  reasonable  care  in  providing 
such  rules  and  ref;ulations  for  the  conduct 
ot  his  business  as  to  afford  his  servants  rea- 
sniKihle  means  of  protection.  Irvine  v. 
I-Iinl  &*  P.  M.  R.  Co.,  53  Am.  (S-  Eni,^.  R. 
c'.n.  210.  89  Mic/i.  416,  50  ^V.  ir.  Rep.  1008. 
It  is  the  duty  of  the  company  to  keep  its 
ro.id  in  a  reasonably  safe  condition,  and  the 
eniployc  has  the  right  to  assume  that  a  part 
of  the  road  he  by  his  employment  is  not 
called  upon  to  inspect  or  repair  is  in  such 
condition.  Taylor,  li.  &*  If.  R.  Co.  v.  Tay- 
lor, 79  Tex.  104,  14  S.  IV.  A'ty».  918. 

And  if  the  master  suffers  machinery  to 
l)cci;)mc  so  bad  that  the  hazard  is  greatly 
incTiMsed,  tiiis  increased  hazard  becomes 
the  risk  of  the  master.  liridj^us  v.  .SV.  Louis, 
I.  M.  &-  .V.  R.  Co.,  6  Mo.  App.  3.S9. 

2(>.'>.  What  d<'«>ni<'d  ri.sks  made 
hii/ardoiis  hy  tlu'  «'oni|»any.— Wliere 
the  master  fails  t(j  furnish  suitable  inarhin- 
ery  and  see  that  it  is  piopt-rly  ])rotectfd,  or 
to  employ  careful  and  jiruflciit  servants  to 
maiia<;e  and  c)peratc  such  machinery,  tlie 
risks  resulting  from  such  failure  arc  extra- 
hazardous, and  such  extra  hazards  arc  not 
among  the  risks  which  the  employe  assumes 
as  a  part  of  his  contract  of  hiring.  Con- 
solidated Coal  Co.  V.  Haenui,  146  ///.  614.  35 
A'.  /■;.  R,'p,  162. 

*  Duty  of  master  not  to  expose  si-rvanl  to  ex- 
traordinary risks,  see  note,  7  L.  R.  A.  172. 


A  risk  made  hazardous  by  the  act  of  the 
employer  cannot  be  said  to  be  one  which 
he,  by  the  exercise  of  reasonable  care  and 
diligence,  could  not  reasonably  have  become 
aware  of  and  provided  against,  nor  is  it  one 
which  the  employe  assumed  when  he  em- 
barked in  the  service  as  incident  thereto, 
nor  is  it  one  equally  apparent  to  the  obser- 
vation of  both  employer  and  employe,  nor 
is  it  one  the  mere  failure  to  observe  which 
by  the  employe  is  chargeable  as  contributory 
negligence.  Cng^;  w.  C/iica^t^^o  &^  W.  M.  A. 
Co.,  91  Mie/i.  624,  52  .\'.  ir.  Rep.  62. 

l>.  Voluntarily  Assumed. 

300.    Statement  ol"  the    rule.*— A 

servant  assumes  the  risk  of  extraordinary 
danger  which  is  obvious  to  him  and  is  vol- 
untarily undertaken.  /'/tt.tl>i/ri;/i,  C.  &^  St. 
/..  R.  Co.  v.  Adams,  23  Am.  &*  ling.  R.  Cas. 
408, 105  ///(/.  151.  5  A'.  E.  Rep.  187.  Ihwney 
V.  Sauiyer,  157  Mass.  418,  32  X.  E.  Rep.  654. 
Woods  v.  St.  Paul  &*  J).  R.  Co.,  39  Minn. 
435,  40  ;V.  W.  AV/.  510.  Smith  v.  Winona 
Sr*  St.  P.  R.  Co.,  41  Am.  Cf  Eng.  R.  Cas. 
289.  42  Minn.  87.  43  yV.  11'.  Rep.  968. 
Williams  V.  Delaware,  /,.  £h  W.  A".  Co.,  39 
////«  (A^  1^)  430.— Appi.vinc.  Gibson  --. 
Erie  R.  Co..  63  N.  Y.  449;  De  Forest  v. 
Jewctt.  88  N.  Y.  264;  Evans  f.  Lake  Shore 
&  M.  S.  R.  Co.,  12  Hun  289.— Foi.i.owi.D 
IN  Cowhillt'.  Roberts,  71  Hun  127.— R'eenan 
v.  AVw  York,  L.  E.  &-  W.  R.  Co.,  21  .\'.  J'. 
.S'npp.  445- 

Even  though  he  undertakes  to  perform 
the  hazardous  duty  because  urged  to  do  so 
by  the  master.  /)ielil  v.  Lehit^h  Iron  Co., 
140  Pa.  St.  487,  21  Atl.  Rep.  430. 

Where  a  servant  is  temporarily  engaged 
in  more  hazardous  work  than  that  forwliich 
he  was  employed,  he  takes  upon  himself  ;ill 
such  risks  incident  to  the  work  as  are 
crjually  open  to  observation  of  himself  and 
the  master.  Consolidated  Coal  Co.  v.  Haenni, 
146  ///.  614.  35  A'.  E.  Rep.  162. 

The  servant  assumes  not  only  the  ordi- 
nary risks  of  the  employment,  but  alsotho.se 
superadded  by  negligent  omission  of  the 
master  to  perform  a  duty  to  the  servant, 
which  are  known  to  the  servant.  Inter- 
national &*  G.  A'.  A'.  Co.  V.  Turner,  3  Tex. 
Civ.  App.  487,  23  5.  W.  Rep.  146. 

207.  Its  extent  and  limits.— While 
a  servant  assimies  the  ordinary  risks  onlv  of 

*  Voluntary  assumption  of  risk  of  known 
danger,  see  note,  4  L.  R.  A.  314. 
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liis  employment,  and  tlic  master  assumes 
ilic  duly  of  fuiiiisliin.i,'  safe  aiipliaiiccs,  still 
if  a  servant,  iiavinj,'  sull'iiient  intelligence  to 
appreciate  the  dangers  to  which  he  will  be 
(■.\l>o.>ed,  ki  'Avingly  consents  to  (jccupy  a 
place  set  ap.irt  to  iiiui,  lie  assumes  the  risks 
inciilent  lliereto,  and  dispenses  with  the  ob- 
ligation <jf  the  master  to  furnish  ium  with  a 
better  place  ;  but  if.  by  reason  of  youth  and 
inexperience,  lie  is  not  acquainted  with  the 
dangers  incident  to  tlie  work  or  to  the  jilacc 
wliich  he  is  engaged  to  occu[)y,  he  does  not 
assume  the  risks  of  his  employment,  and  the 
master  will  be  lield  to  indemnify  liim 
against  the  C(jnsc(pienccs  of  his  failure  to 
j{ive  him  proper  instruction.  Emma  Cotfon 
S,i;l  Oil  Co.  V.  IJith;  t/b  Ark.  232,  19  .V.  W. 
K,-p.  600.  Gt</f,  C.  &^  S.  /••.  A'.  Co.  V.  IWlls, 
(7'<i-.)  lO  S.  W.  R,p.  1025. 

If  an  employe  disc<jvers  that  the  service 
lias  become  more  hazardous  than  usual,  or 
than  he  had  anticipateil,  by  reason  of  defec- 
tive nun  hinery.  tiic  retaining  of  unfaithful 
fellow-servants,  or  from  any  other  cause, 
the  general  rule  is,  he  must  quit  the  service 
or  assume  the  extra  iisks  to  which  he  is  ex- 
posed. The  law  imposes  no  obligation  on 
the  master  to  take  more  care  of  the  servant 
than  the  latter  is  willing  to  observe  for  his 
own  personal  safety.  Missoiiii  I'urnace  Co. 
V.  .-llh'nJ,  107  in.  44;  a£tr>itiii_^  I)  III.  App. 
319.— yt;oTKi>  IN  Chicago,  li.  k  Q.  R.  Co. 
V.  StalTord,  16  111.  App.  84. 

A  party  has  a  right  to  contract  to  per- 
form any  lawful  business,  however  hazard- 
ous it  may  be,  and  notwiilistan<ling  it  is 
rendered  more  risky  than  it  otherwise  would 
be  by  the  manner  in  wliich  the  employer 
conducts  it ;  and  in  such  case  the  emplt)ye 
takes  the  attendant  risk.  iViV/  v.  Orei^on 
j\.  &^  N.  Co.,  28  Am.  &^  Eiii;.  l\.  Cus.  414, 
14  (  V,^,^  211,  13  I'ac.  Rep.  98. 

While  the  servant  assumes  such  extraor- 
dinary risks  as  lie  may  knowingly  and  vol- 
untarily see  lit  to  encounter,  he  does  not 
staiul  upon  the  same  footing  as  the  master 
as  respects  the  matter  of  care  in  inspecting 
and  investigating  the  risks  to  which  lie  may 
be  exposed.  He  hasa  right  to  presume  that 
the  master  will  do  his  duty  in  that  respect, 
.-o  that,  when  directed  by  proper  authority 
to  perform  certain  services,  or  to  perform 
them  in  a  certain  place,  he  will  ordinarily 
be  justified  in  obeying  orders  without  being 
chargeable  with  contributory  negligence  or 
with  the  assumption  of  the  risks  of  so  doing, 
lull  he  must  not  rashly  and  deliberately  ex- 


pose himself  to  unnecessary  and  unreason- 
able risks  which  he  knows  and  appreciates. 
Cook  V.  St.  Piiul,  M.  C-r'  M.  A'.  Co..  34  Minn. 
45,  24  A'.  W.  Kcp.  311.— DisriNuuisHKU  in 
Robel  V.  Chicago,  M.  &  St.  W  R.  Co.,  35 
Minn.  84;  Lindvall  v.  Woods,  39  Am.  & 
Kng.  R.  Cas.  339.41  Minn.  212,  4  L.  R.  A. 
793,  42  N.  W.  Rep.  io;o. 

2(i8.  ICeiiiaiiiiit^'  in  service  alter 
kiio\vl('(ly:e  of  iiu-rcasvd  danger.— 
The  employe,  by  remaining  in  the  em- 
ployer's service  after  the  discovery  of  im- 
minent and  threatening  danger  incident  to 
his  work,  is  deemed  to  have  assumed  the 
risk.  Pollich  v.  Sellers,  42  La.  Ami.  623,  7 
So.  Rep.  786.  Kielley  v.  Uilcher  Silver  Miii. 
Co.,  3  Sawy.  (II.  S.)  500. 

If  a  brakcman  is  re(piired  to  perform  his 
duties  in  a  manner  known  to  be  perihjus, 
when  a  safer  mode  might  be  ad(jpied,  it 
liecomes  the  duty  of  the  brakeman  to  de- 
termine whtthcr  he  will  accept  service  un- 
der such  rules,  or  remain  in  such  employ- 
ment. If  he  accepts  ai-.d  remains  he  must 
be  deemed  to  have  assumed  the  extra  haz- 
ard of  doing  the  work  as  required  by  the 
employer,  an<i  what  additional  dangers  at- 
tend such  performance  of  the  wcjrk  is  a 
(luestion  of  fact.  ikH  of  law.  I'eoria,  D.  Ss^ 
E.  R.  Co.  V.  I'Uiketl.  42  ///.  .///.  642. 

Hut  it  docs  not  follow  that  such  emi)loye 
cannot  by  any  pc^ssibility  recover  for  an 
injury  received  while  doing  the  work  in  the 
more  dangerous  though  required  manner. 
He  (jnly  assumes  the  ixtra  hazards  attend- 
ant upon  the  recjuircd  manner  of  doing  the 
work,  and  if  lie.executes  the  fluty  with  care 
and  caution,  proportionate  to  such  addi- 
tional d.mgers,  it  cannot  be  said  that  he  has 
failed  to  use  ordinary  care  merely  because 
he  consented  to  undertake  the  performance 
of  an  act  in  a  manner  required,  when  a  los 
dangerous  inofle  might  have  been  adop'.cil 
by  the  emitloyer.  Peoria,  I).  &-  E.  R.  Co. 
V.  Piickt'tt,  42  ///.  App.  642. 

If  a  brakeman  be  required  to  do  sui  li 
work,  and  while  attempting  to  perforir  it 
with  care  and  prudence  commensurate  with 
the  increased  danger  of  such  duty  he  is  in- 
jured, not  by  some  peril  attendant  upon  the 
manner  of  doing  the  woik,  but  by  a  danger 
arising  from  a  failure  of  the  railroad  com- 
pany to  use  reasonable  care  to  discharge  a 
duty  incumbent  by  law  upon  it,  a  recovery 
may  be  had  for  such  injury.  Peoria,  D.  <5^ 
E.  R.  Co.  v.  Puckett,  42  III.  App.  642. 

In  this  class  of  cases  it  is  necessary  to  de- 
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urtnine,  before  a  recovery  can  be  had,  that 
tin.'  risk  imposed  by  the  company  upon  the 
employe  was  of  unusual  character;  and 
where  the  company  adopts  a  mode  of  doing 
a  certain  kind  of  Ijusiiiess  more  daui^crous 
than  some  other  mode  wouUl  be,  and  its 
employe,  kn(jwinj,'  tiie  fact,  continues  in  its 
employment,  and  acquiesces  in  such  mode, 
lie  cannot,  in  cast  of  injury,  chiim  that  he 
was  exposed  to  danj;cr  of  an  extraordinary 
or  unusual  character.  SccU  v.  Of.'jyn  A'. 
iS«»  A'.  Co.,  28  ylm.  tS>»  A'/fi,'.  A\  Ca.i.  414,  14 
lh;x.  211,  13  y'lu:  Kcp.  98. -Al'l'KoviNO 
Goulieb  V.  New  York,  L.  K.  &  \V.  K.  Co., 
100  N.  Y.  462.  yuuTlNG  Pittsburgh  &  C. 
K.  Co.  V.  Sentmeyer,  92  I'a.  St.  276.  Rk- 
viKWiNC.  Day  v.  Toledo,  C.  S.  &  D.  R.  Co., 
4:  Mich.  523;  Atchison.  T.  &  S.  F.  R.  Co. 
f.  P.unkelt,  25  Kan.  1S8;  Flannai;an  v, 
Chicago  &  N.  W.  R.  Co.,  50  Wi.s.  462; 
Northern  C.  R.  Co.  v.  Husson,  101  Pa.  St.  1. 
A  foreman  of  a  switching  crew  is  not  pre- 
cluded from  recovering  for  injuiies  received 
throujjh  defects  in  an  engine  because,  after 
he  has  comidained  of  the  defects  to  the 
y.in!  master,  in  the  hurry  of  business,  in  the 
(lischaige  of  his  duties,  and  possibly  for 
his  personal  convenience,  he  rides  on  the 
en!;ine  and  is  injured.  Central  Trust  Co. 
V.  IWibasli.  St.  L.  &•  P.  R.  Co.,  26  Fiuf.  Kep. 

ti(J1>. t1ii'oii;{:li  foai-ol'lo.siiig^cni- 

Itlo.viiH'nt.*— If  a  servant,  of  full  age,  re- 
iluirL'ii  to  [)erform  flutics  more  dangerous 
than  those  embraced  in  his  original  hiring, 
iiiuK'rtakes  them,  knowing  their  dangerous 
character,  although  unwillingly  and  from 
fear  of  losing  his  employment,  and  is  in- 
jured by  reason  of  his  inexperience,  he  can- 
not maintain  an  action  against  the  master. 
I.iwy  V.  lioston  &•  -A.  R.  Co.,  23  Am.  &^  E>ig. 
R.  Cis.  383,  139  ,]f,iss.  580,  52  ^Im.  Ri'p.  733, 
2  .\'.  E.  Rep.  1 15.  —  DiSTi.vr.UisiiiNG  O'Con- 
nor t'.  Adams,  120  Mass.  427  ;  Union  Pac.  R. 
Co.  -/.  Fort,  17  Wall.  (U.  S.)  553;  Lalor  v. 
Chicago,  B.  &  Q.  R.  Co.,  52  111.  401  ;  Jones 
V.  Lake  Shore  &  M.  S.  R.  Co.,  49  Micii.  573. 
—  Rkvik\vki>  in  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Schroeder,  47  Kan.  315. 

Where  the  fellow-servants  of  another  em- 
ploye are  not  guilty  of  any  negligence,  and 
such  other  employe,  knowing  the  dangerous 
character  of  the  work  which  he  is  required 

*  Risk  assumed  by  employ^  unwillinijly  under- 
taking dangerous  work,  see  53  A.M.  &  Eng.  R. 
Cas.  355,  abslr. 


to  do,  unrlertakcs  the  same,  although  ui. 
willingly,  for  fear  of  losing  his  employment, 
and   is  injured,  iie   lias   no  cause  of  ariioii 
against  the  master.     Southetit  K^ui.  R.  Co. 
V.  Mc'ioe,  49  Ktvt.  ()\(>.  31  Rite.  Rep.  13.S. 

ti70.  Kxtru  risk  IVoiii  (lolV'ctivc 
bridi^cs. — An  action  cannot  be  maintained 
for  the  death  of  a  brakeinan  who  voluntarily 
undertook  to  perform  his  duties  when  his 
attention  had  been  called  to  the  e.Ttra  [jeiil 
to  be  assumed  with  respect  to  a  low  bridge. 
FitsgcraltlM.  New  York  C.  &^  11.  R.  R.  Co., 
36  A'.    V.S.R.  755- 

The  negligence  of  the  employer  is  waived 
by  the  employe.  This  waiver  cannot  be  af- 
fected by  the  rapidity  or  pn/inptness  with 
which  he  may  be  required  to  act  at  the  time 
of  the  accident.  Jirossinauw  /.e/i/i;/i  Valley 
K.  Co.,  113  Pa.  St.  490,  (i  Atl.  Rep.  226  57 
Am.  Rep.  479. 

Plaintid's  intestate  was  employed  as  trie 
engineer  and  conductor  of  a  construction 
train,  and  was  killed,  in  attempting  to  cross 
a  river,  by  the  falling  of  a  bridge  during  a 
great  flood.  The  evidence  showed  that  he 
directed  and  controlled  the  movements  of 
the  train,  and  was  mider  no  orders  fr  mi  any 
superior  to  cross  the  river  at  that  time,  and 
his  only  motive  in  crossing  seemed  to  be 
to  be  at  his  place  of  work  the  ne.xt  morning. 
He  had  examined  the  bridge  during  the  day 
and  knew,  or  should  have  known,  that  the 
waters  were  rapidly  rising,  and  knew  of  the 
imminent  danger  of  the  trestles  approach- 
ing the  bridge  being  washed  away.  Jhiif, 
that  there  could  be  no  recovery  for  his 
death.  Columbus  &^  IV.  R.  Co.  v.  Bridges, 
38  Am.  &•  E>ig.  R.  Cas.  136,  86  Ala.  448,  5 
So.  Rep.  S64. 

—  71.  Ilxtra  risk  ri'oiii  tlio  niaiiiig<'~ 
inoiit  aiul  <>i>eratioii  of  train.s.— Rules 
of  a  conii)any  to  be  binding  on  employes 
must  be  brought  to  their  attention,  or  be 
given  such  publicity  that  the  employes  are 
bound  to  take  notice  of  them,  when  knowl- 
edge will  be  presumed.  So  a  brakeman  who 
has  been  in  the  employ  of  the  company  for 
three  months  is  hot  charged  with  notice  of 
a  rule  as  to  the  management  of  trains,  so  as 
to  impose  upon  him  the  risk  of  injury,  where 
it  appears  that  the  rule  was  not  in  tlie  order 
book  of  the  company,  and  had  been  posted 
some  time  before  his  employment,  but  where 
there  is  nothing  to  show  that  it  was  still 
posted  at  any  time  during  his  employment. 
PVootle/i  v.  iVestern  N.  Y.  6^  P.  R.  Co.,  18 
A'.   V.  Supp.  768. 
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The  measure  of  risk  which  a  tircinaii 
(lUjjht  to  incur  by  rcinaiiiiii};  upon  a  ioco- 
molive,  and  assislin^  a  sleepy  en_i,'ineer  to 
run  the  train,  is  only  iluit  wliicli  liis  duty 
and  ublij;aiiiins  to  the  cuinpaiiy,  under  all 
the  circumstances,  impose  upon  liini.  If  he 
suljjccts  liiniself  to  any  ^ieat<:r  risk,  and  is 
tlicriljy  injuied.iie  is  nol  wi.iuiul  fault, and 
cannot  recover.  Caiij/lw  luist  Tcnii.,  / '. 
&-  Lj.  A'.  C(A,  41  .l"i.  (?-  /:V/J,^  A'.  C'.jj.  30",  8j 
(/■(».  452,  10  y.  /i.  A'f/>.  ir>3, 

A  hrakcnian  w.is  employed  iii>ijn  a  mixed 
passenger,  fiei^lit,  and  construction  train  ; 
it  was  u  custom  upon  tiiu  road  at  certain 
phu'i'S  to  push  Hal  cars  alnad  of  tiie  engine  ; 
the  hrakenian's  duly  rc(|uircd  iiini  to  occupy 
■  pcjsitioii  on  one  of  these  cars  when  so  pro- 
ji"iled;  sucii  position  was  more  danj^eroiis 
than  oiin  in  the  rear  of  tlie  en},'inc.  Wiiilc 
employed  on  a  II. ii  car  in  front  of  the  engine, 
the  brakeman,  iijion  Ms  lirst  trip,  received 
injuries  from  wiiich  he  died.  //</</,  tliat  if 
the  increased  risk  was  within  the  ordinary 
scope  of  the  employment  of  a  br.ikcnian  on 
sui:h  a  train,  (jr  if  deceased  contracted  with 
reference  totlie  road's  custom  to  pro|)cl  flat 
cars  ahead  of  the  en^iine,  he  will  be  deemed 
to  have  assumed  the  increased  risk  ;  other- 
wise not.  If  deceased  did  not  assume  the 
increased  risk  his  admiiustratrix  is  entitled 
to  recover,  pro\  ided  tlie  emert,'cncy  was  such 
thai  an  ordinarily  prudent  person  wi/idd 
have  acted  as  lie  did.  i\')ily,,:  v.  Lo^i'iiiiUi, 
57  .•//■/•.  if)o,  JO  .S.   //'.  A',/,  1090. 

An  cn);ineer  left  the  company's  shops  on 
a  dark  nij;lit  and  was  kille<l  while  walkifi)^ 
throUL;li  the  yards  by  a  backinj;  enj;'ne  with- 
out ;iny  rear  Mollis.  Ilew.is  familiar  with 
tlu' tracks  anti  the  mannc  of  runnini;  trains 
and  enj;iiies  in  llie  ya.<i.  //<■/,/,  that  he  as- 
sumed the  risk  of  injury  frum  the  ordinary 
operMlio'i  of  trains.     U'/!/i\uiis  v,  l^ela~d\irt\ 

I..  &'  11:  A'.  Co.,  2  .y.  r.  S/,/>/>.  435.  is  A'. 

1'.  .S".  A'.  857,  50  //uJi  6oo,  i/ir/i/. 

Ill  an  action  for  the  death  of  a  brakeman, 
the  ne>;li>;cnce  char^jcd  was  the  use  of  a 
particular  l)road->,'auj;e  car  body  upon  a 
nair(>\v-i;au>,'e  iruiK,  not  adajjted  thereto. 
The  carria>,'e  of  broad  j^aii^je  cars  upon  n.ir- 
row-gau};e  trucks  was  a  part  of  defendant's 
ordinary  business,  a. id  cars  like  the  one  re- 
ferred to  had  been  (  arrietl  (|uite  often.  In 
the  absence  of  proof  thai  the  cairyiiit;  of 
this  car,  in  the  manner  complained  of,  was 
an  unusual  occurrence  on  the  road  of  (de- 
fendant company,  and  the  plaintilfs  testi- 
mony -howin^;  tiial  the  brakeman  accepted 


his  employmtiil  with  full  knowledge  of  the 
practice  of  thus  carrying;  such  cars,  and  the 
risks  incident  thereto,  there  could  be  no  re- 
covery for  tlie  injuries  received.  7'//us  v. 
lUadJoiii,  a.  &•■  K.  R.  Co.,  136  /'a.  i/.  61S, 
20  .///.  /iV/.  517. 

Where  it  is  the  established  pr;ictice  and 
one  of  the  rules  of  a  company  to  run  special 
or  irregular  trains  at  any  time  witho.ut 
notice  in  advance  to  station  agents  or  sec- 
tion men,  who  are  reiiuired  togcjvern  thcm- 
selvc^  accordiuf^ly,  and  it  appciirs  from  the 
evidence  that  an  enj^inc  with  snow-jilow 
is  a  tiain  of  that  class— //<7i/,  that  sendiny; 
out  such  a  trail!  over  the  road  in  a  storii;, 
without  such  notice,  was  not  nenli^;ciui-, 
but  that  the  risks  to  trackmen  attendiiif,'  its 
use  are  anion);  those  assumed  by  those  en.- 
ploycs,  if  they  are  informed  of  the  rule,  1  : 
if,  from  their  observation  and  knowled),'e  of 
the  practice  of  the  company  in  respect  l.> 
running  such  trains,  they  knew,  or  ought  to 
liave  known  in  the  e.xercise  of  (ordinary  in- 
telligence and  reasonable  prudence,  that 
such  a  train  might  be  expected.  ()/st>ii  v. 
S/.  J'iiit/,  M.  &^  M.  A'.  Co.,  33  A//I.  i5-  /;//(,'. 
A'.  Ctis.  386.  3S  A/tii/i.  117,  35  A'.  W.  A\/>. 
866.—  Foi.l.oWKi)  i.\  Larson  t'.  St.  Paul,  M. 
&  M.  K.  Co.,  44  Am.  «&  Eng.  K.  Cas.  5.'9, 43 
Minn.  423. 

272.  of  liaiM!-t'ar.s.— Where  the 

sole  act  of  negligence  iclied  on  is  p;irticij)al(d 
in,  and  voluntarily  consented  to,  by  the  in- 
jured workman,  with  full  knowledgi'  of  the 
jjcril,  the  cpicstion  of  iIk-  master's  li.ibility 
does  not  arise.  So /hid,  where  the  negligence 
charged  was  that,  with  knowledge  of  ,111  ap- 
proaching train,  the  section  foreman  cnn- 
tinued  to  jirojiel  a  I  .ind-car  along  .1  curved 
portion  of  the  track  tunning  through  a 
deep  cut  without  sending  a  lookout  ahead 
.0  give  warning,  in  whic  h  conduct  the  in- 
jured workman  participated  with  the  full 
knowledge  of  the  hazard,  he  ha\  iiig  been 
running  up  and  down  tlfi;  sanu-  section  dailv 
for  three  months,  an<l  it  not  a|)pearing  that 
he  w.is  acting  under  the  express  ord'-rs  of  the 
foreman  in  remaining  on  the  c.ir,  or  ;hat  he 
remained  thereon  against  his  will.  //<»;//• 
iHititii  V.  c '///'( (/),■()  if*  (/'.  T.  A'  Co.,  48  .iin.  i5-» 
luiX-  /.'.  Cas.  377,  83  Mic/i.  734,47  A'.  //'. 
A'l/.  965. 

Ii  :iuch  a  case  evidence  that  the  forem.in 
wa'  intemperate  to  an  e/.teiit  which  n'dde 
him  an  unsafe  and  w.'xW  man  inr  !iis  posi- 
tion is  irr.  levant,  it  not  being  claimed  that 
he  I'.id  been  drinking  or  was  under  the  in- 
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•ledge  of  the 
cars,  and  the 
Lild  be  no  re 
;d.      Titus  v. 
Pa.  St.  CiS. 

practice  and 

0  run  s|)L'i;ial 
inic  uiihout 
(^cnts  or  scc- 
;ovcrn  llieni- 
ars  from  llie 

1  snow-plow 
that  sending 
il  in  a  storn:, 
.  nculi^cnci-, 
attendinjj  ws 
by  tlidhc  c'Hi- 
f  the  rule,  i  : 
<no\v!e<lj4t!  oi 
in  respect  to 
,  or  uiif,'ht  ti) 

(;rdinary  in- 
udence,  that 
ed.  Olson  V. 
//;//.  &^  /'-'/(,'. 
5  i\'.  \V.  Kip. 

St.  I'aui,  M. 
\.  Cas.  5J<;,43 

—Where  tlic 
s  participated 
:i>,  by  the  in- 
.vledge  of  tl:i: 
ter's  liability 
he  nenlij;eiicc 
(lj;c  of  ,in  ap- 
forcniati  cnii- 
on,n  a  curved 
^'  llu(>u};li  a 
)okoul  alieiiil 
iduct  the  iii- 
with   the  full 

haviii^^  lieen 
'  sectitjii  (l.iily 
pliearin^  that 
i  ord'-rsof  the 
ar,  or  ;hat  he 

will.  Iliiiif 
!c.,  48  ./;'/.  L^ 
;,.♦,  47  '^■•   "■- 

t  the  foiciD.ii) 
\vlii(  h  ntade 
tor  Ins  jiosi- 
clainied  that 

under  the  in- 


fluence of  liquor  on  the  day  of  ilie  accident. 
H.iinmoiul  v,  l7ih\{i;o  &•  G.  T.  R.  Co..  48 
Am.  Z"  E11-.  R.  Las.  377.  83  A/u/i.  334.  47 
.\'.   ;/'.  A'r/>.  </.5. 

.Am  employe  in  charj-e  of  a  Iian.l-car  on  a 
railway  track,  whose  duty  it  was  to  return 
will  it  before  ni>;lu,  stopped  by  the  way 
and  spent  the  e%ening  in  social  pleasure  at 
iiei'^liborin^  saloons,  and  wrongfully  de- 
layed his  return  till  it  became  loo  daik  to 
(jljserve  freight  cars  which  had  in  the  mean 
time  beeti  left  by  the  railway  com|)aiiy 
standing  on  the  track.  //c/</,  that  he  \ol- 
iiiitari^\,  under  tile  circumstances,  took  the 
risk  "f  runninj,'  his  car  in  the  darkness. 
Si'ijuy  V.  J>n/iil/i  &^  W.  R.  Co.,  .^6  Minn. 
3S4.  49  .X.  //'.  AV/.  i''^7- 

27t'<.  iOxli-a  risk  fVoiii  car  Ioa<lt>(l 
uitli  iiitro-};i.v«'«'riii«'.  -  .\  railro.id  c<jm- 
paiiy  winch  undertakes  \.o  accomnimhite 
another  company  by  switihiui;  over  its 
tr.ic.i  a  c.ir  lo.iiled  with  darij;erous  mer- 
cliandise,  ha'^  a  ri^dit  to  assume  that  the 
consignor  has  e.tercised  due  care  in  jjack- 
in^  It.  /■"c'/(^'  V.  C/iniii,ro  &^  .\'.  //'.  A'.  Co.. 
6  ./;//.  L•^•  /witf.  R.  Cos.  161,  48  Mich.  622,  12 
X.  //'.  A'</.  879,  42  Aiii.Ri/i.  481. 

.\  manufacturer  of  nitro-t,dycerine  con- 
tr.icteil  with  a  railro.id  company  for  the 
tiaiisportation  of  a  cinantily,  and  the  latter 
requested  another  railroad  company  to 
move  tht!  car  loaded  therewith  some  dis- 
tance over  its  track.  The  comi)any  so  rc- 
(|iu'st(;d  sent  a  switchman  to  perform  tiie 
service,  ,iiid  he  was  killed  by  the  explosion 
of  a  can  while  it  was  liein^  iiKided.  The 
loaiiini;  was  done  by  emplnyes  of  the  manu- 
f.icturer,  and  the  switchman  had  no  con- 
trol or  aiithoriiy  over  them,  lie,  however, 
knew  the  daiit,'erous  character  of  the  work. 
Uitii,  iliat  there  was  no  j;rouiid  of  action 
iiyainst  the  comiiany  which  employed  the 
switciiman.  l-'olry  v.  C/iiiOL;o  &^  .W  W.  R. 
C<K.  '1 .////.  ^  h'^i^r^  /,•.  Cos.  161,  48  .I//V//.  622, 
12  .V.   ir.  A',/.  8'7<;,  42  .li/i.  R,/>.  48 1. 

'JTl.  I'lx(ra  daiiKci'  in  «'<Mipliii}f 
ears,-  The  cmve  in  a  railroad  track  in  its 
yards  was  so  ^reat  that  couplini;  cars  from 
the  inside  was  very  danjie'-.Jiis.  //i/i/,  that 
no  recovery  could  be  lia  i  for  ,1  brakeman 
killed  wliile  so  couplin(,r.  He  assumed  the 
lisks  of  the  business.  7V////,'  v.  Di-iioit,  O. 
II.  «1^  .1/.  A'.  (.','.,  31  Am.  if-  AWv.  A'.  Cos.  217, 
1::  r,  .v.  iSv,  7  .s///.  Ct.  Rfp.  iif/).-  Foi,- 
l.owiNo  Kaiidall  v.  Hiliimore  \'  ().  K.  Co., 
109  U.  S.  478.  -  Im)|.i.o\vi.1)  in  'I'witchell  v. 
Grand  Trunk    K.   Co..  39   i'"ed.    Rep.  419. 


Reviewkd  in  Norfolk  iS:  \V.  R.  Co.  v  Jack- 
son, 85  V'a.  489,  8  S.  E.  Rep.  370. 

It  was  the  habit  up<jii  the  railroad  where 
plaintill't  decedent  was  employed  to  un- 
couple the  engine  from  the  freij;lit  train  at 
a  certain  staiion  while  the  train  was  in 
motion,  and  the  decedent  had,  wi.h  >ut  pro- 
test or  ol)jecti(m,  contributed  to  tlie  estab- 
lislinient  of  this  custom,  and  its  performance 
generally  devolved  upon,  and,  in  the  particu- 
lar instance,  was  voluntarily  assumed  by 
him.  Held,  that  the  railr(jad  company  was 
not  liable  in  an  action  by  his  administrator 
to  recover  damaj;es  on  account  of  his  being 
killed  wdiile  in  the  performance  of  this  cus- 
tomary work.  Ki'oy  v.  C/iicoi^o,  R.  /.  i3>»  P. 
R.  Co.,  32  loioa  357,  10  .Ini.  Ry.  AV/.  48. — 
DisriNMiuisiii.i)  IN  Mosic  7A  Chicaj,'o,  R.  I. 
&    \\  R.  Co..  75  low.i  6S3,  37  N.  W.    Rep. 

If  the  plaintifT,  a  brakeman,  undertook 
to  cou[)le  the  cars  when  he  knew  that 
they  were  moviiis,'  to(j  fast  to  enable  him 
to  make  the  coupling  with  safety,  he  as- 
sumed the  risk,  and  cannot  recover  for  the 
injury  received  ;  but  though  he  knew  that 
they  were  moving  too  fast  at  the  lime  when 
lie  descended  to  make  the  coupling,  yet  if 
lie  had  good  reas(jn  to  believe,  from  all  the 
facts  and  circumstances,  that  liic  conductor 
had  brought  them  to  a  safe  sjieed  at  the 
time  when  he  actual'v  made  the  couiiling, 
and  the  conductor  vu  .  egligent  in  failing 
tofloso,  the  plaintill  cannot  be  charged  with 
negligence,  and  he  may  recover.  Henry  v. 
Sioi,..  City&^  /'.  R.  Co.,  21  Am.  &^  Kn-^.  R. 
Cos.  644,  66  /oii'o  52,  23  A'.  II'.  Ri'/>.  260. 

A  company  which  used  in  its  trains  an 
old  mail  car  which  was  lr>wcr  than  the 
others  -  /uld,  not  liable  to  its  servant,  who 
knowingly  incurred  the  risk,  for  an  injury 
resulting  from  tlie  coupling  of  such  old 
car  with  another,  thougli  the  danger  was 
greater  than  with  cars  of  (;qual  height.  /'/. 
li'ii\nc,J.  &^  S.  R.  Co.  v.  Gilitfislvi-iw  33 
Mii/i.  133.-  I)i.sTiN(;t;i.siir.i)  in  Ihileti  t*. 
St.  Louis,  Iv.  C.  fi  N.  R.  Co.,  67  Mo.  239. 
yi;<)ri;o  in  Thoinis  7>.  Missouri  Pac.  R. 
Co..  109  Mo.  187. 

An  experienced  brakeman  was  ordered  by 
the  conductor  to  att.ich  a  car  loaded  witli 
lumbei,  which  projec:tcd  forward  and  com- 
pelled him  !■.  stoop  in  making  the  coupling. 
In  doing  so  he  delayed  a  little,  and  his  lin- 
gers were  caught  in  the  couiiling-link  and 
hurt.  I/clii,  that  he  could  not  maintain  an 
action  against  the  railway  company,  as  he 
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fully  understood  the  difficulty  to  be  guarded 
ajj'aiiibt,  and  the  conductor  was  not  shown 
to  liave  IjLcn  in  fault  in  any  way.  Dity  v. 
Toledo,  C.  S.  Cm  D.  A\  Co.,  2  .  Im.  ^  Eiij;.  K. 
Lai.  1^6,  42  Mi\/i.  523,  4  A'.  //'.  AV/.  203.  - 
Kkvu.wii)  in  Scott-'.  Oregon  .'<.  &  N.  Co., 
38  Am.  iSr  Eng.  R.  Cas.  414,  14  Oreg.  211. 

Wiu-rc  a  swiiclinian  wIkj  is  acquainted 
with  all  of  the  .suiroun(lin;4S  atleni[)ts  lo 
descend  a  car  ladder  for  th.e  (lurpose  'A  un- 
coii|)liiig  the  c.ir,  knowing  that  unless  tlie 
train  IS  Slopped  he  must  strike  a  post  less 
than  JO  feet  distant,  and  without  knowing 
that  his  sif^nal  to  stop  the  train  has  been  rc- 
cei\ed  and  acted  upon,  and  in  order  to  give 
v,hi(  h  he  was  obliged  to  look  towards  the 
engine,  ami  must  have  seen  the  steam  emit- 
ted ihercfionj.  wiiich  is  alleged  in  the 
declaration  to  have  prevented  the  engineer 
fr(jm  seeing  the  signal,  he  must  be  held  to 
have  .i^sumed  the  risk  and  dan^^or  in  de- 
scen<ling  llie  ladder.  J\-iuiiiiiJ,<t:  v.  iK-troit, 
G.  ti.is^  M.  A'.  Co.,  <ju  Muh.  505.  51  .\'.  //'. 

A'<'/.  6J4- 
iJ7t"».  cars  with  <l«'l«?rlivo  cuiip- 

liiiK  •'IM'«"'«it"**'— A  coinpan\  is  not  lia- 
ble for  injury  received  by  an  empluxc  while 
coupling  cars  having  double  bullers,  simiily 
because  a  higher  degree  of  c.ire  is  reciuired 
in  using  them  than  in  those  ditlerenlly  con- 
structed. Indianaf'olis.  H.  Cr*  II'.  A".  C'<'.  V. 
/7.j«.'X'»"./7  /''/•  3<^'5.-  I)isTiNt;i;i,--iiiNG  To- 
ledo.'w.  &  \V.  R.  Co.  ■::  Fredericks.  71  111. 
294.— I)isti.N'c;li.'^11I;i>  in  Russell  7:  Minne- 
apolis &  St.  L.  R.  Co.,  32  Minn.  230.  Rk- 
VIEWKI;  IN  Louisville  &  N.  R.  Co.  v.  Boland, 
53  Am.  k  Eng.  R.  Cas.  i6y,  y6  Ala.  (>2(>,  1 1  So. 
Rep.  f/.;. 

Where  a  brakenian  knows  that  a  car  is 
broken  and  unsafe,  and  has  been  warned 
not  to  try  to  couple  it,  but  attempts  it  anrl 
is  killed,  there  can  be  no  recoverx  from  tlie 
company.  />'iif/:iM/  v.  /'lUiisj/tiiii/ii  A'.  Co., 
(/'<;.)  13  .///.  A'</.  82. 

A  biakem.m  who  has  iS  months'  exjjC- 
riencc  is  supjiosed  to  know  that  .stock  cars 
of  the  company  have  no  bumpers,  and  has 
assumed  the  increased  risk  ol  using  such 
cars,  l/oiiston  &•  T.  C.  I\  Co.  v.  luaydj^ey, 
,   (TV.r.)  I4\.  ir.  A\/>.  242. 

No  recovery  can  be  had  for  the  death  of  a 
biakcman  resulting  from  the  use  of  cars 
having  mismatched  couplings,  where  he 
continued  to  use  thcin  over  a  vear  without 
the  company's  promise  to  change  them,  as 
he  thereby  assumes  the  extra  risk  incident 
theieto.     Xorfolk  &>  W.  K.  Co.  v.  .Mdhni- 


aU,  SS  /■,.'.  352.  13  .S'.  K.  Kcp.  706.  Mc- 
Laren V.  U'illiston,  48  Minn.  299,  51  X.  W. 
Ki-p.  373. 

A  brakeman  was  injured  in  making  a 
coupling,  and  charged  negligence  of  the 
C(jmpany  in  that  the  draw-head  of  the  engine 
and  the  draw-head  of  the  car  were  of  un- 
equal height,  and  that  the  link  attached  to 
tlie  engine  which  was  to  be  used  in  making 
the  coupling  was  straight,  when  it  should 
have  b(!en  crooked.  It  appeared  that  when 
he  attempted  to  make  the  coupling  he  saw 
that  the  draw-heads  were  of  unequal  height, 
and  that  the  link  was  straight.  I/i/d,  that 
he  assumed  the  responsibility  of  attemjiting 
to  use  a  straight  link.  U'r/i/i  v.  AVrf  \'ork 
C.  &>  //.  a:  A'.  Ci>..  43  A'.  }'.  .v.  /v'.  95S,  63 
//un  625,  niim..  17  .\'.   1'.  Sii/'/>.  342. 

A  brakeman  was  injured  by  reascjn  (jf 
having  to  use  wliat  was  allegi'd  to  be  de- 
fective C(  .iipling  lixlures.  It  appeared  that 
the  draw-head  of  a  car  pulled  out  wliili: 
t-n  you/i-,  which  necessitated  using  what  i.s 
called  the  "three-link  coupling."  It  a(i- 
jieared  that  such  coupling  is  as  safe  as  an 
ordinary  one-link  cou|)liiig  f(jr  moving  cats 
forward,  but  is  more  dangerous  to  couple 
while  the  cars  are  in  motion  ;  but  it  (urtliir 
aj)]ieared  that  such  couplings  were  fre(|iienl. 
Iliiil,  that  the  brakeman  iiiiisl  be  piesuiiud 
as  having  assumed  the  increasec'  risk  of 
using  such  coupling  as  one  (if  the  ordinary 
perils  of  the  employment.  Ihirraiott  v. 
CliCsapt-iike  &^  O.  R.  Co.,  31  ./w.  &-  A'/.x'.  A. 
Cas.  157,  83  I'd.  28S,  2  >'.  /•;.  /'(/.  511.-- 
yr()Tfc;L)  IN  Bennett  v.  Northern  I'ac.  R. 
Co.,  2  N.  Dak.  112. 

c.    Working    under  Orders   or  Outside   o( 
Scoi)e  of  Employment. 

li7U.    .Stati'DHMit    of    tlH»    nil«*.* — 

Win  re  a  railway  employe  is  injured  while 
in  the  performance  of  work  to  which  he 
was  wrongdilly  .assigned,  and  which  he  liiid 
never  agreed  to  do,  he  is  entitled  to  recover 
damages  from  the  company,  /("/c.v  v.  /.(/.<v 
Shore  &-•  M.  .V.  />'.  Co.,  8  ,\in.  &•  I'.n^.  K. 
Cas.  221,  49  Mich.  573.  14  A'.  W.  I\rp.  551. 

Where  the  master  gives  an  order  to  a  ser- 
vant to  do  an  act,  at  a  time  or  under  cir- 
cumstances which  renfler  the  doing  of  the 
act  extra  hazarrlous.  and  the  ser\ant  in 
obeying  the   or<ler   receives   an   injury,   the 


*  Perilous   tlutU-H    outside   scope  of  servant's 
eniplivinrnt,  see  notes,   13  Am.  &  K.so.  R.  Cai. 

285;  31  /./  2bu,  5  L,  R.  A.  7ya. 
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master  is  liable,  unless  to  obey  the  order 
was  plaiidy  V>  imperil  life  or  limb.  Stiphem 
V.  HaiiHilhii  &^  St.  j.  A'.  Co.,  28  .//;/.  ii;->  En^^. 
K.  Cis.  53S.  S6  J/o.  221.— Ai'i'LiKU  IN  Bal- 
iard  V.  Chicago.  K.  I.  fi  P.  K.  Co..  51   Mo. 

App.  453- 

A  Ireiuhl  conductor  cannot  recover  for 
pcrson.il  injuiies  received  while  uncoupling 

irs.  win  re  il  appears  that  such  was  no  part 
,,iitv,  and  contrary  to  tlie  rules  of  the 
Lompany,  unless  there  was  a  pressinj^  emer- 
gency requirini^  him  to  do  the  uncoujiling. 
A'tiiw  V.  SiiVii)itia/i,  /'.  «S^  W.  A".  Co.,  85  di. 
SjS.  II  S.  E.  /■:./    to.?. 

U77.  iScopr  aii«l  t'xtciit  of  the  rule, 
j-viu'rally.— Where  the  master  orders  a 
scivaut  to  do  something  which  involves  en- 
cuunterins,'  a  risk  not  contem|)late(l  in  his 
<inpl<jy.  .  .  ,  "iiioU};li  the  risk  is  Cfjually 
open  ti  h;  observation  of  both,  il  does  not 
:iecessariiv  fvj^low  thai  the  servant  either 
..ssumes  the  increased  risk,  or  is  neglij,'ent 
:n  ubeyiu!.;  the  order.  If  the  a|)parcnl  dan- 
tier  is  such  thai  a  man  ui  ordinary  prudence 
would  not  take  ihe  risk,  the  servant  acts  at 
Ills  peril  ;  iiut  unless  the  apparent  d.iii^'er  is 
>uen  as  to  deter  a  man  of  ordinary  prudence 
ironi  cnconnterini^  it,  the  servant  will  not  be 
(ompelled  to  abandon  the  service,  Oi'  as- 
sume all  additional  risk,  but  may  obey  the 
iinier.  usirii;  care  m  |)roporlion  to  the  risk 
vi'Mcli  heapp.iiently  assumes.  .\\i//\\  Louis- 
vilU,  i\'.  .,•/.  i3«»  c'.  A".  Ci'.,  48  ,/;//.  &^  A;/j,'.  A'. 
Cu.  309,  129  I  tit)  260.  28  A'.  A".  AV/.  183, 
611. 

.An  employer  cannot  escape  lialiility  for 
an  injury  suffered  by  a  laborer  while  at 
Work  for  him,  on  the  ground  that  he  was 
luut  outside  of  workiuL;  hours,  and  there- 
fore while  not  in  his  enijiloynicnt.  A  work- 
ni  1  I  wh(j  stays  ujjon  his  employer's  premises 
ihiiin)^  the  noon  recess  local  his  dinner  is  not 
a  trespasser  ;  he  has  inijdied  jicrmission  to 
slay  there,  and  if  called  on  to  resume  work 
before  tin-  recess  has  e.xpiud  il  is  his  duty 
to  do  So.  .Xiid  whatever  he  docs  under 
sMi'.h  circumst.mces  is  within  the  scope  of 
his  employment,  and  to  thai  extent  not 
volunt  ry.  lirodoul;  v.  Ihtroit  i'nion  R. 
S.  Sf'  n.   Co.,   56   ,)//<//,  2^1,  22  A'.  //'.  AV/. 

802,  56   j^llH.    Rep.    3.S2.-    l)lSTIN(iUISIIKl)    IN 

Cole  <•'.  Chicago  it  N'.  W.  K.  Co.,  33  Am.  «V 
Kng.  K.  Cas.  274.  71  Wis.  114. 

Whatever  a   workman  does    under  c<jm 
pclent  authoritv  for  the  comlort  and  con- 
venience of  his  fellow-workineii  is  presumed 
lo  be  for  his  employer's  bcnclit,  and  sucli 


work  is  not  so  foreign  to  his  employment 
that  he  would  be  justified  in  refusing  to  do 
it.  So  hehi,  where  a  workman  was  called 
upon  during  noon  recess  to  open  a  ven- 
tilator, and  was  severely  injured  while  doing 
it.  lUodcrick  V.  Detroit  Union  R.  S.  &»  D. 
Co.,  56  Mich.  261.  22  A'.  //'.  Kcp.  S02,  56 
,bn.  Rep.  382. 

Although  tlie  plaintilT  was  aware  of  the 
danger,  yet.  as  he  was  compelled  by  the 
orders  of  his  employer  to  work  where  he 
was  working  when  the  accident  hajipened. 
the  maxim  Volenti  non  fit  injuria  did 
not  apply,  and  he  was  entitled  to  recover. 
Tlirinsell  v.  I/amiysitie,  20  (J.  li.  D.  359 
—  .Al'ri.VlNd  Meiiibnry  v.  Great  Western 
K.  Co.  (".ot  reported).  DisTiNdUisniNO 
ThoniuS  V.  Qu.irtermainc,  17  (J.  \\.  D.  414; 
Yarmouth  v.  France,  19  O.  H.  D.  647; 
Woodley  V.  Metropolitan  Dist,  K.  Co.,  2 
I''x.  I).  384;  Wiggeli  V.  Fox,  II  \'.\.  832' 
CoUis  V.  Selden,  L.  R.  3  C.  I'.  493.  Ui:<iT 
INd  Heaven  7'.  Peinler,  11  (J.  1>.  I).  503. 

A  person  of  full  age  and  of  ordinary  in- 
telligence entered  the  employ  of  a  railroad 
coipijration  as  a  freight  truckman,  loading- 
and  unloading  cars  in  its  yard  and  shifting 
freight  in  its  freight  houses.  After  \\f)rk- 
ing  in  this  cajiacity  about  three  years,  he 
was  directed  lo  perform,  in  addition  to  his 
regular  duties,  those  of  a  fireman,  from  one 
to  three  hours  a  day.  tiix^n  an  engine  which 
was  used  to  sliift  freight  cars  in  the  y.ird. 
where  there  vcrc  matiy  tracks,  sidings, 
frogs,  and  switches,  anrl  to  niaki-  u|)  trains. 
He  had  acted  as  such  fireman  about  twenty 
times,  when,  while  st;inding  on  tin  foot- 
board of  the  engine,  with  his  back  towards 
the  dii  jclion  in  which  it  was  moving,  and 
wailing  for  its  speed  to  slacken  so  that  he 
Could  get  off,  he  was  jolted  olT,  and  injured. 
Me  had  bi-en  brought  up  (jn  a  farm,  and 
had  ri''.<leii  but  six  times  in  r.iilroad  cars. 
In  an  acti</n  against  the  cor[)oration.  he 
tesiilied  that  the  engine  w,ir>  going  so  fast 
th.it  he  thought  it  unsafe  to  gel  olT ;  tli.'it  he 
never  g<it  olf  the  engine  at  :'tiy  other  time 
when  it  was  in  motion  eX(  ei)t  .'hen  it  was 
nearly  at  a  st..iidstill ;  and  tint  he  used  to 
(jhserve  a  jolting  of  the  engiiu-  as  be  stood 
in  the  c.ib.  Held,  that  the  injury  was 
caused  by  one  of  the  risks  .issumed  by 
him  ill  his  employment,  and  that  the  ac 
lion  could  n(jt  be  maintained.  Leary  v. 
Jloston  <3«»  .7.  A".  Co.,  23  .-////.  C-^  /'-".<,'•  A'- 
Cas.  383,  139  Man.  580,  52  ^Ini.  Rep.  733,  2 
A'.  A.  AV/.  1 1 5, 
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278.  OheyliiK  orders  wiilioiit  lln' 
kiio\vl<-d(j;«>  »)(■  ail   iiH'ivasc  of  risk.— 

Wheif  llie  work  onk'H'd  Id  be  (i(;m;  is  iiol 
(jhvii)ii-ilv  danf^i.-roiis  nor  of  such  a  nature 
thai  the  s<!i- ;.;-.:  ::;!".  .lee  that  it  c.imiujI  Ijc 
performed  with  safety,  or  where  it  is  such 
tliat  reasoiialile  and  iinideiit  persons  nii^'lil 
have  a  dilTereiu  .,i)iiiioii  about  tlie  danger. 
the  servant  lias  a  rii^ht  to  rely  u()on  tlie 
master's  judgment.  ILinhou  v.  Drir.rr 
&>  A*.  G.  ir.  A'.  Co..  7  (.'/.i//  523,  27  J\i,-. 
K,p  72S. 

An  inexiieneiiced  brakenian  who  has 
been  accustomed  to  make  certain  kinds  of 
CDuplinys  only,  does  not  assume  the  in- 
creased risk  arising  frnm  daii,i;enius  (-(Mip- 
lings  which  he  is  ord<Ted  to  make,  not 
having  been  warned  of  the  increased  (lun- 
ger. 1 1 II  iii:;  erf  Old  V.  C/ihii^o,  .U.  (S^*  .SV.  /'. 
A".  CiK.  41  .Im.  &-  /■-'//v.  A".  C\is.  269,  41 
J//;,y/.  444,  43  X.  If.  A'f/>.  3:4. 

tI7{>.  OlM'.viu;;  onlt'rs  for  work  oiit- 
»i<l«'  «»r  «*inpl<».viiH'iit.-l'  the  employer 
or  his  aiitli"ri/.ed  agent  leads  the  employe 
to  expose  liiinsell  to  a  danger  not  ordina- 
rily incident  to  the  employment,  which  is 
;..io\vn  to  the  former  and  unknown  to  the 
l.ifci.  whereby  the  I.itter  is  injured,  an 
rut'oii  lies  against  the  employer  to  recover 
dan.  'RCS  for  the  injury.  Tlioiiipion  v.  L'hi- 
.-(?),'.).  .(/.  &•  St.  r.  R.  Co..  4  A/tCra/y  {U.  S.) 
f>2q.  ;4  JW.  AV/.  5C4. 

'!  a  master  orders  the  sei  vant  to  do  some 
art  outside  of  the  duties  o,  linarily  incident 
io  his  employment,  and  sul)jecting  him  to 
additiona;  hazard,  hut  which  service  could 
be  made  safe  by  special  care  upon  the  part 
of  the  master,  the  servant  has  the  right  to 
assume  that  such  special  care  will  be  taken, 
and  tlu;  failure  of  the  master  to  exercise 
such  care  will  render  him  lia'.  !c,  /.oiiis:uI/i\ 
E.  &"  St.  I..  Coil.  R.  Co.  V.  //•niii/ii!^'.  53 
//;/;.  6-  fuit;.  R.  Co.t.  452,  131  /;/</.  528,  31 
.V.  /f.  A\/.'i87. 

In  such  a  service,  o'ltside  of  the  duties  of 
his  ordinary  employment,  th'.'  servant  does 
not  necessarily  assume  the  additional  haz- 
ard in  undertaking  to  perform  the  unusual 
and  extra  service,  even  though  the  dangers 
atteniling  it  are  obvious,  if  the  ajiparent 
danuer  is  such  that  a  person  of  ordinary 
prudtnce,  exercising  thai  prudence,  would 
refuse  to  encounter  it,  the  employe  pro- 
ceeds at  his  peril.  Otherwise  he  may 
tmdertake  the  service,  using  care  propor- 
tioned to  the  apparent  increased  risk  ;  and 
if    in  so  doing   he  is  injured   by  the  cm- 


ployer'o  faul'.  he  may  recover  for  the 
injur_,.  Loui.\viiU\  li.  >S->  St.  L.  Con.  R.  Co. 
V.  /Jiinnini;.  53  Am.  tj>»  A'w;,'.  J\.  Cas.  452, 
131  /;/(/.  528.  31  X.  K.  I'fp.  1S7. 

2h0.  LiiiiitNund  e.\c'e|»tiuiiM  to  thr 
riiU',  yeiH'rally.— The  servant's  implied 
assinnplion  of  risks  is  c<jnlhied  to  the  par- 
ticidar  work  and  class  of  work  for  which  he 
is  employed  ;  and  if  the  master  orders  him 
to  work  tempoiarily  in  aiujther  department 
of  the  general  business,  where  the  work  is 
(;f  such  a  dilfcrent  nature  and  character 
that  it  caiino"  be  said  t(j  be  within  the 
s<:opc  of  the  em|)loyment,  and  where  he  i; 
a>sociaied  with  a  dilTereiit  class  of  em- 
I)lo\('s,  he  will  not,  by  obeying  such  orders, 
necessarily  thereby  assunie  the  risks  inci- 
dent to  tiie  work  and  the  risk  cf  negligence 
oniheprrtof  such  employes.  P'tiih.in^li. 
C.  C—  St.  I..  R.  Co.  w  .Itlaiiis,  23  yliii.  &^ 
Juti;.  R.  ttJ.f.  40S,  K/5  /int.  131,  3  4\',  /i,  A't'/i. 
lcS7. 

Where  an  cmpliye  at  the  time  of  receiv- 
ing an  injury  is  in  the  performance  of 
duties  outside  cf  his  regid.ir  employment. 
lie  will  nevertheless  be  held  to  ha'  e  as- 
sumed the  risks  incident  to  those  i  utii's 
anil  cannot  reciver  if  the  injurv  is  the  re- 
sult of  a  want  of  due  cine  )n  his  (lart. 
Woiiiui/  V.  .Uii/iie  C.  A'.  Co.,  31  ..•////.  >r-> 
Kiif[.  R.  C<is.  272,  7c;  .Ur.  397,  4  A'.  Kiit;.  Afp. 
692,  10  All.  AV/.  49.  — Kkviewki)  in  Atch- 
ison, T.  &  3.  F.  H.  Co.  V.  Schroeder,  47 
Kan.  315. 

Damages  cannot  be  recovered  for  injuries 
alleged  to  have  been  received  by  an  em- 
ploye of  a  r.iihoad  company  while  in  the 
;)iiformancc  <if  a  service  not  within  tiie 
scope  of  his  duly,  if  his  opportunity  for  ob- 
serving the  danger  was  equal  to  that  of  the 
company;  nor  is  the  company  guilty  nf 
negligence  if  the  performance  of  an  mi- 
usually  dangerous  service  was  recpiired  for 
good  reason.  ;is  for  the  safety  of  the  pas- 
sengers. Houston  is^  T.  C.  R.  Co.  v.  l-'o:o- 
ley.  .S  .////.  &*  /in^\  A'.  C,i.<.  304,  5^)  ZV.f.  452. 

It  is  a  sulFicicnt  defensi;  that  the  track, 
culverts,  etc  ,  were  substantial  and  durable 
and  were  supervised  in  their  construction 
by  compeient  engineers,  so  as  to  be  able  to 
withstand  all  ordinary  storms  in  that  local- 
ity;  ai'.d  the  fact  that  the  storm  which 
caused  the  accident  w;is  of  extraordinary 
and  unijrecedented  vicjience  did  not  render 
the  comiianv  liable  on  the  ground  of  negli- 
gence. Houston  A-  7".  C.  A\  Co.  v.  /'o-o/er, 
8  .flm.  &*  /inir.  R.  Ciis.  504,  56  Tfx.  452. 
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It  llie  employo  was  in  the  midst  of  '.lie 
s'.i);tii,  and  had  liic  upiJuitur.iiy  to  observe 
til.:  licijioe  of  danger  .itt^nd.ng  tlie  per- 
foniiance  of  the  service,  (i.imagi.s  cannot 
\h:  iicovered  of  llie  c'Mn|)aii_\  -ji.  the  yrouiid 
t  Kit  the  latter  kne.v  the  'iaiii;or  and  the 
lijiiner  did  not.  Houston  o-  /'.  C.  A'.  C'l'.  v. 
I\<\'!ci\  t)  Am.  J-"  A'/.,'.  A'.  C.n.  504,  56  /V.i. 
^3j.— yi.'oiKU  IN  Wooduaui  lii>ii  Co.  v. 
I  liies.  So  All.  123;  I'atnode  v.  llarter,  :o 
X  •,.  ;,o;,.  21  I'.ic.  Kij).  f'ii^. 

US  I. ill  list  rut  ions.  — Wlicrr  a  rad- 

road  (■()m[)aiiy  i>  Im  the  habit  ot  ri^  .-iviiii,' 
bom  other  railroads  cars  loaded  wiili  lim- 
bers whicli  proif^'t  over  the  ends  of  tlic  c.irs 
So  far  , IS  to  make  i;  dai.j;eiiius  for  any  >  ne, 
e.vcept  a  cari'ful,  skidiil.  and  iirutlcnt  [lerson, 
to  attemj)!  to  couple  the  cars  toL;ether,  ii  is 
not  iiOL;!i.i;ciice  for  tile  ailroa  I  company  to 
order  and  pcriiiii  snch  a  jirisoii,  « ho  has 
been  in  the  em|.lo>  of  the  railuxid  'uiiipanv 
diiiii^  that  kind  of  business  for  aboiil  live 
iiMiiths,  to  atteiniit  to  iii..ke  sin  h  a  coup- 
liiii;.  where  liie  ^lUenipt  is  to  be  m.ide  in 
li.oad  d.iyli^ht,  .dinoni;ii  it  may  bi;  raining 
at  liie  ume.     .llc/iisoii,  /'.  &^  S.  J'.  A'.  Co.  v. 


I'iintcl..    1   .\ii>. 
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,\'.i//.  ihrt.  -  Disi  iwiii  1.--11IM;  llamilioi)  v. 
Di.s  Moines  Valley  \i.  to.,  36  Iowa  32.— 
(JioiiK  i\  la.  N-on  7'.  Mi>si>uii  I'ac.  K. 
Co.,  104  Mo.  44S.  ki.\ii.\\ii>  i.\  Scot'  <'. 
Orei^on  K.  iV  N.  Co.,  j>S  Am.  \  I'!n^.  U.  Cas. 
^14,  14  Oreg.  Ji  I. 

The  plaintilf  lebiil'ied  that  he  was  cm- 
piovcd  to  wheel  ^crap  ircjii  (n>m  the  yard 
lit  I  the  .->hop,  where  the  hammer  was,  and 
til  nil  the  tank  with  water  and  to  brniL;  ice, 
iiMil  that  the  lir.Tt  tune  he  worked  .it  the 
li.iaiiner  was  on  liu'  morniii',;  of  the  acci- 
ilriit.  yAv'i/,  that  ihis  did  not  alford  him  a 
ri.i;lit  to  recover,  inasnuK  h  as  it  appeared 
fioiii  Ins  own  tesiimony,  that  he  had  been 
..I  work  there  lor  two  months,  made  no  ob- 
jection when  he  was  ( ailed  on  to  work  at 
tile  liiiiimei,  and  voluntarily  undertook  the 
eiiiliioyrn.'tU.  I i> i:i  ,\l li\  M .  Xoylliri  ii  C  A'. 
to..  4O  Mil,  280,  iS  Ant.  hy.  A',/.  i.S.S.  -  Dis- 
Ti.sc,iiisiilN(;  I'liion  I'ac.  \i.  Co  t'.  Fori 
17  W.ill.  (C.  S.)  55,v 

The  foreman  of  a  gang  of  brid.;e  builders, 
an  uuelligenl  afliilt,  who  consents  to  a 
(iireciion  to  lake  an  engine  and  his  men 
uiul  do  some  -^witi  liitu;,  and  makes  n<i  ob- 
jeciiDi)  on  .iccountof  his  nam  of  experience, 
cannot  recover  for  an  initiry  received  while 
•  oiipluiL;  cars,  whiih  he  was  not  nersonallv 
diioct'-d  to  do,  owing  to  a  defective  coup- 
!,  D.  R.  I)  -12. 


ling  appliance  on  the  engine,  not  shown  to 
have  been  known  to  tli.:  conipan).  No 
negligence  of  the  employer  can  be  predi- 
cated upon  such  a  st.ite  of  facts  alone.  CoL' 
V.  t'/V /'(.(<('  >1'^  .\'.  //'.  J\.  Co.,  ji  .-lilt.  ^  J'"^. 
A'.  Cm.  274,  71    ir/s.  1 14.  37  A'.   //'.  A</.  S4, 

5  A//I.  .-/.  A't-/'.  -.;!.       I>1.<1  I.N(;UI.SlliNl,  Ouiu 

iS:  M.  K.  Co.  .-'.  ll.immer.iley,  2S  liid.  _■ 
l^alor  T'.  Cliicago,  H.  iV  U.  R.  Co.,  52  III.  4^. ;  ; 
Piitsbiirgb,  C.  cV  Si.  L.  1\.  Co.  7-.  .'vd.uns, 
103  hid.  151  ;  Jones  I/.  Lake  Shore  .V  M.S. 
K.  Co.,  4y  ?di..ii.  573;  Mann  .-.  Oriental 
i'riiii  Works,  11  K  I.  152;  Cliicago  \  N. 
W.  K.  Co.  7'.  Uaybeld,  37  Mich.  203;  Urod- 
eiick  .•■.  Detroit  Union  K.  S.  &  U.  Co.,  56 
Mich.  2)1;  Cook  7.  St.  I'aiil,  M.  iV  M.  K. 
Co.,  34  Minn.  45;  Dowling  7-.  Allen,  74  Mo. 
13;  Union  I'ac.  U.  Co.  r'.  Tort,  17  Wall. 
(U.  S. )  533;  lien/ing  7'.  Stein  way,  101  N'. 
Y.  547;  (J'CoMior  v.  Ad.ims.  120  .Mass. 
427. 

tlH'J.  lviiovklr«lg«'  that  «>It«Mli«'iu'<! 
iiiv«>l\«'s  \«"r.v  gr«M(  dsiiig*'!*.— Wiiere  a 
master  coiam.inds  a  serv.inl  to  go  outside 
of  his  regular  eini)lovment  to  <lo  a  work 
which  is  attended  with  special  flangcr,  and 
the  servant,  in  response  to  the  specific  com- 
mands of  his  master,  goes  and  dues  the 
work  m  the  way  and  at  the  lime  directed, 
the  facl  that  the  serv.mt  knew  it  was  dan- 
gerous does  Mot  exonerate  the  master  from 
respon-ibility,  or  m, ike  the  servant  guilty  of 
contiibutory  negligence,  iiiiless  the  clair- 
acler  of  the  danger  be  so  p.it..nt  and  s<>  ex- 
treme that  no  one  but  a  foolhardy,  reckless 
111. Ill  W(nild  alteinpt  it.  ''ni(/i.f/i  v.  C/u'ia^o, 
.)/.  I'io  .SV.  /'.  A'.  Co.,  24  /■',:/.  A'./.  >)or,. 

liut  whore  a  servant  ha.  erpial  me.ms  of 
kni>wing  the  danger,  so  that  the  master  and 
ser\aiit  stand  e(iual  in  that  respei  t,  and  the 
serv.mt  is  not  specilii  allv  lomm.inded  as  to 
the  lime  and  manner  in  uhicli  the  work 
may  l)c  done,  but  is  told  to  do  a  particular 
thing,  and  has  such  discretion  that  he  can 
h.ive  so,n(;  control  over  the  moans,  lime, 
and  man  ler  of  doing  the  w.rk,  then,  unless 
he  does  it  in  a  way  and  with  the  means 
which  will  be  safest,  he  is  guil'v  of  conirib- 
Morv  negligence.  So  lielif,  where  an  em- 
ploye was  sent  to  do  'abor  on  a  sloping, 
slip|)er'',  and  iiniirotected  platform,  and  fell 
and  was  injured,  whore  it  appeared  that  he 
knew  the  danger  as  well  as  tin-  company, 
Kiif^/is/i  V.  C/iiotiiO.  .)/.  .S^  ,S/.  /'.  A'.  Co.,  24 
/'(■./.  /u-/<.  cn-jf). 

A  servant  is  not  bound,  under  all  circum- 
stances   and   at   all    hazards,   to   obey   ti»^ 


.!    f^ 
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orders  of  his  master.  lie  cannot  recover 
daina{j;es  uf  tlie  tiiuiiter  fur  injuries  received 
while  obeying  tlie  hitter's  onici,  if  he  liad 
time  to  deliberate,  and  voluntarily,  and  with 
knowled>;c  of  the  peril,  placed  liiinself  in  a 
position  in  which  he  was  more  than  likely 
to  be  injured.  McPe) molt  v.  Jlauiuihtl  '>* 
St.  J.  l\.  Co.,  28  .liii.  &^  Jui^i;.  A.  Liis.  jjS,  87 
A/o.  JS5. 

Tlie  fact  that  the  employe  knowingly 
undertook  to  use  a  dangerously  defective 
tool,  under  the  iminediaie  coiiiniand  of  a 
supeiior  einpioye,  will  not  t;ivc  him  .1  rij^ht 
to  recover,  luikcr  \.  M'f stern  >3~>  A.  K.  Lo., 
68  Ciif.  6<;y.-(Jroii.\(;  Western  &  A.  R. 
Co.  V.  A>!anis,  55  da.  J79. 

A  railroad  employe  cannot  recover  for 
injuries  nceived  while  using  a  defective  or 
overcrowded  haini-car,  where  his  own  evi- 
dence shows  that  he  used  it  knouiiij;  ii.s  de- 
fective or  overcrowded  corulition;  and  the 
right  to  recover  is  not  alfecied  by  the  fact 
that  he  was  acting  under  the  immediate 
command  of  a  superior  en)]iU)ye.  rail  v. 
W'tsliiii  ij-'  A.  A'.  Co.,  70  (/.?.  566.  litad- 
sltaw  V.  I.oiiii7>illi-  &^  A'.  J\.  Co.,  (A'j.)  21  S. 
n:  AV/..  346. 

riiiiniili,  while  engaged  with  others  in  ex- 
cavating a  tunnel,  was  injured  by  earth  fall- 
ing on  him,  caused  by  its  iicing  loosened  up 
orcrackcd  in  blasting.  It  appeared  that  the 
danger  was  apparent  to  the  plainiilT,  //e-/i/, 
that  he  could  not  recover,  though  his  fore- 
man, after  kncjwlerlge  of  the  danger,  ordered 
him  to  do  the  work  without  notifying  him 
of  the  (iangiT.  Aiuittson  v.  ll'instoH,  31 
/•"<•./.  AV/i.  5:8. 

2H;J.  <>l>«>.viii<;  tlu'  or(l«»r.s  of  a  00- 
oiiiplojo.— The  fact  that  a  servant  under- 
takes a  (iangeious  piece  of  work  by  the  di- 
rection of  a  fi'llow-strvant  who  docs  not 
staii'i  in  the  relation  to  him  of  vice-princi- 
pal, will  not  render  tiie  principal  liable  for 
injuries  received,  ll'iitts  v.  Hart,  7  W. 1.1/1. 
178,  34  /',?(•.  Kffi.  423,  771.  /'/tts/tir^n'/,  C.  &^ 
St.  I..  A'.  Co.  V.  Ai/iinis,  23  Am.  &>  I'ltjc.  A'. 
C1IS.  40S,  10;  fi:,/.  151,  5  X.  K.  Kc/>.  1S7.- 
ni^riMiuisiini  IN  Cole  ?•.  Chicago&  N.  \V. 
K.  Co.,  33  Am.  it  Kng.  U.  Cas.  274,  71  Wis. 
114. 

So  lu-h!.  where  a  yard  man  was  killed 
while  Coupling  cars  bv  request  of  the  etigi- 
n»'er,  bv  the  negligence  of  the  engineer,  it 
not  being  a  part  of  the  duty  of  the  yaid  man 
to  couple  the  cars.  I'radhy  v.  Nashville,  C. 
KT'  St.  L.  A".  Co..  14  /-<■.»  (  7'inn.)  374.—  F'oT.- 
LowiNG  NasliviUe  &  C.  K.  Co.i'.  Mcr~>aniel, 


12  Lea  38O.  Reviewing  Nashville,  C.  iV 
St.  L.  R.  Co.  V.  VVheless,  10  Lea  748. 

284.  Oht-yiii;;  tlio  ordri-N  of  11  nii. 
I>i'ri<»r   MTvaiil  —  Vk-u-priiicipaL  — 

W'ht.Te  thj  employer  places  one  em|jlove 
under  the  control  and  direction  of  another, 
and  the  lallci,  in  the  exercise  of  the  author- 
ity so  conferred,  orders  the  fornier  into  a 
place  of  unusual  danger,  and  thus  exposes 
him  to  e.xtraordinary  peril,  of  the  existence 
and  extent  of  which  he  "»  not  advised,  the 
employer  is  liable.  T/toiitpson  v.  Cliioa^o, 
M.  &'St.  /'.  A'.  Co.,  4  MiCrary  {U.  S.)  629, 
14  /'cul.  AV/.  564.  C///c,ixo  &^  G.  E.  K.  Co. 
V.  Harney,  28  /;/(/.  28. 

A  mast'.T  is  liable  /or  an  accident  which 
happens  iii  con-equence  of  an  improjHr  and 
inconsicierate  order,  such  as  no  one  exercis- 
ing ordinary  caie  would  have  given,  when 
such  order  is  given  by  a  foreman  or  supci- 
intenclent  having  authority  not  onlv  to 
give  orders  as  to  work,  but  ir)  discharge  the 
person  to  whom  it  is  given  ;  but  'f  an  acci- 
dent h,ip[iens  fiom  Some  negligence  of  the 
f(jrcman,  which  negligence  related  to  the 
foreman's  duties  as  a  co  laborer  with  the 
person  injured,  and  which  might  just  as 
readily  have  happened  with  one  having  no 
su(  h  authority,  the  master  is  not  I'able. 
Fit'ji^crald  v.  llonkoinp,  44  ///.  .///•/.  365.— 
ytoTiMi  Chicago  &  A.  R.  Co.  7/.  .Mav,  108 
111.  2,S8 

Tlii>i;gh  the  employr  know  of  the  danger, 
his  right  to  recover  for  injuries  resulting 
lluiefrcjm  would  not  nccessarilv  be  defeated 
if  he  was  acting  at  the  lime  under  the  im- 
mediate orders  of  a  sujierior.     iireetilf,i/  v. 

//l/l!0.-s  C.   A'.   C"i'.,  29   /r7.'(7   14.—  QlIOl  KD    IN 

Kroy  T'.  Chicago,  R.  I.  &  P.  R.  Co.,  32  Iowa 
357. 

A  ]ierson  employed  to  load  and  unload 
cars  about  a  depot  was  directed  to  louple 
cars  l)y  the  siipei  intcndent  of  tlu-  depot  and 
grounds,  which  was  not  in  the  line  of  his 
eniiiloyment,  and  of  whu  h  he  had  no  ex- 
perience, whi(  h  w. '.  known  to  the  superin- 
tendent. The  i'ni;iiic  «;•.  so  !.cgli).'ently 
handled  as  to  liiing  the  cars  together  with 
great  force,  killiiii;  the  cmplovi'.  //</,.■'  ili.it 
the  companv  was  liable  for  his  death. 
Ltilor  v.  Cliieaf^o,  li.  &^  (J.  A',  Co.,  52  ///.  401. 
—  DiSTiN(;t;isiiiN(;  lionner  7'.  Illinois  C. 
R.  Co.,  I  5  III.  5;o  ;  Illinois  C.  R.  «  o.  v.  Cox, 
21  111.  20.-  Di^iiNct'isHi'n  IN  Capper  -o. 
Louisville,  !•:.  \'  St.  I..  R.  Co.,  21  Am.  & 
Kii-.  R.  Cas.  525,  103  Ind.  305:  Peterson  :'. 
Whitebreast  C.    «S:    M.   Co.,   50    Iowa  673; 
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I.  in  .-.  Boston  &  A.  K.  Co.,  23  Am.  & 
1;  -.  K.  Cas.  3S3, 139  Ma.ss.  5S0,  52  Am.  Rep. 
;  jj;  New  Orleans,  |.  <S:  G.  N.  K.  Co.  7'.  Har- 
I  is.  111,48  Miss,  i  i  2  ;  Cole  J'.  Cliicaj;o  &  N.  W. 
K.  C  )..  33  Am.  &  ling.  R.  Cas.  274,  71  Wis. 
114.  Ni)T  F(ji.l.<nvi:i)  IN  Ross-'.  New  York 
C.  \  11.  R.  R.  Co..  5  Hun  (X.  Y.)  488.  Re- 
vii.\vi;i)  i.\  V'icksburg  &  M.  R.  Co.  v,  Wil- 
kins.  47  Miss.  .p4. 

l^iainiiU's  inicstale  was  a  workman  en- 
■.'  '<ifi\  in  rcpaiiing  cars  that  were  run  onto 
w  .i.it  were  known  as  safety  tracks,  but  went 
under  a  car  standing  on  what  was  known  us 
tile  storayi-  ir.ick,  to  obtain  niiiteriais  gen- 
erally obiaiiied  elsewhere,  and  was  killed. 
lie  was  acquainted  with  a  rule  forbidding 
anv  work  on  that  track.  //</</,  that  llie 
Lict  tli.it  his  foreman  directed  him  to  go 
under  the  car  would  not  make  the  company 
l.ilile,  in  the  absence  of  evidence  that  the 
lurcman  was  authorized  to  cliani^e  or  inter- 
icn;  with  the  rules  of  the  comiiaiiy,  and  so 
direct  him.  A'cc/iiin  v.  A'e",a  ]\>r/:,  L.  K.  (S>» 
//'.  A'.  (Jo.,  21  A'.  ]'.  Supp.  445,  49  A\  Y.  S. 
A'.  513,  2  Misc.  34. 

A  freif^ht  train,  in  runn.ng  down  a  grade, 
kft  the  track  and  killed  a  brakeman. 
Under  a  rule  of  the  ccmiiany  it  was  left  to 
the  juil<,'inent  of  the  conductor  whether  he 
would  run  the  train  down  as  a  whole  or 
wlietluT  he  would  detach  a  portion  of  it 
and  call  for  e.\tra  helj) ;  but  on  this  occa- 
si  ui  he  atieiupted  to  run  the  train  down  as 
a  wiiole.  //(•/(/,  that  the  brakeman  did  not 
assume  the  risk  of  accident  simply  because 
lie  knew  of  such  auiliDrity,  but  where  it  ap- 
peared that  he  did  not  have  equal  facilities 
l<ir  determining  the  danger.  Wooden  v. 
WtstirnN.   V.  Gm  1\  A*.  Co.,  25  A'.   J'.  Supp. 

cni.  5  .)//>■<■.  537. 

la  order  foi  the  company  toavoid  liability 
IN  such  .1  case  on  the  ground  that  the  brake- 
man  assumed  the  risk,  the  company  must 
siiuw  th.it  the  brakeman  knew,  or  was 
D'luiu!  to  know,  of  the  danger  in  time  to  cn- 
•il)le  him  to  decline  to  continue  in  the  ser- 
vice. Wooii.it  V.  ir,s/,->)/  X.  K.  &-  J'.  A'. 
UK,  25  .\',   )".  S.'f/<p.  977.  5  ,I/Av.  537. 

5.  /\>sh    .-Issiiwi;/  /'I    A'lparrtTS  and  Com- 
s//7/c//(i/i  //.inj'i. 

'2Hn.  OciKTully.  — When  an  cmplove 
accepts  empi..\ment  upon  a  construction 
train  for  the  purpjse  of  finding  and  repair- 
inj;  washouts  caused  by  a  sev.-ie  storm, 
with  a  knowledge  of  all  the  facts,  and  of  the 


purpose  for  which  the  train  started,  he  as- 
sumes the  extrahazardous  risks  of  such 
employment ;  and  there  can  be  no  recovery 
for  injuries  or  death  occasioned  in  the 
course  of  such  emploj'ment,if  uu  negligence 
appears  on  the  part  of  the  company  in  the 
selection  of  employes  in  charge  of  the  train, 
or  in  the  careless  running  of  such  train. 
Viiii^/iit  V.  Calif otnia  C.  K.  Co.,  83  Cal.  iS, 
23  I'ac.  J\ip.  215. 

280.  Uisks  f'ruiii  iiii.^iaft;  Avorkiiig; 
place— Workinif  iiiidt'i*  rar.— To  go 
under  a  car  standing  alone  upon  a  side 
track  for  the  purpose  of  repairing  it  is  not 
in  itself  a  dangerous  service,  the  hazards  of 
which  are  assumed  by  a  [lerson  employed  in 
that  business;  and  where  it  appears  that 
one  whose  business  it  was  to  repair  cars  on 
certain  re[)air  tracks,  •vhich  were  always 
protected,  was  order'  .1  by  his  foreman  to  re- 
pair a  car  standing  ipon  aiinther  side  track, 
where  he  was  injiin-d  by  another  car  being 
pushed  against  the  one  he  wasuniler.  in  the 
absence  of  proof  that  a  switchman  had  been 
placed,  or  other  precautions  taken  to  i)ni- 
tect  the  c.ir,  it  v.-ill  be  presumed,  from  the 
fact  of  the  accidr-nt,  that  no  precautions 
were  taken.  I.ui-bkf  v.  C/iitOi^o,  M.  &->  St. 
/'.  A'.  Co.,  1 5  Am.  &»  Knt;.  R.  Ciis.  183,  59  Wis. 
127,  17  A'.  W.  A\p.  S70,  48  .-/w.  A\p.  483. 

Deceased  was  a  car  inspector  aiul  re- 
pairer. When  a  car  needed  repairs  it  was 
optional  with  him  to  repair  it  where  it  stood, 
have  'l  switched  to  a  track  set  apart  foi  that 
pur[)ose,  or  taken  into  shops.  Whenever 
he  needed  assistance  he  ap[>licd  to  the 
foreman  of  ti:c  wood  shop.  U|)f)n  the  oc- 
casion in  question  he  undertook  to  repair 
the  draw-bar  of  a  car  which  was  standing 
upon  one  of  the  main  tr.tcks.  He  ai>plied 
forassist.'i'ice  and  was  furnished  with  a  man. 
He  fiirectei'  the  assistant  to  hoki  the  draw- 
bar in  position  while  he  went  under  the  car 
to  put  a  pin  in  jiosition.  While  so  engaged 
a  tr.iin,  which  iif.'thor  of  them  could  see, 
bai  ked  onto  the  car  underneath  which  the 
deceased  was,  inflicting  iniiiries  from  wiiich 
hedierl.  I'lainiilT  claimed  that  the  defonrl- 
ant  was  negligent  in  not  pr'>viding  a  suit- 
able place  in  which  to  make  the  repairs,  and 
in  not  furnishing  a  competent  helper  or 
helpers.  //.A/,  that  n<j  recovery  could  be 
had,  for  under  the  circumsrances  the  dan- 
ger was  in  both  respects  an  obvious  one 
which  the  deceased  assumed  by  putting 
himself  in  that  position.  I.atri'inouiUe  y. 
litttnin^lon  6-  K.  K,  Co.,  48  ^h/i,  >S^  £n^.  A'. 
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Gil.  265,  63 1 7.  336,  J  J .  ///.  AV/.  656,  Camp- 
/irll  V.  ]\-ninyl;\\ni\i  A\  Co.,  (J'li.)  24  .////.  <5^ 
/■.'/{If.  A'.  Ciis.  427,  2  .///.  /u/.  4.S1J, 

liK7.  Itisks  ironi  <l«>r<>c(iv«<  truck 
aiul  roadlMMl.  A  pcrsdii  engaj-cd  to 
worl;  in  iiml  aboiii  tlu;  CDnstniciioii  of  a 
railroad  assumes  liie  ordinary  risks  of  such 
tmijioyiiieiit,  including  the  risk  of  bcinj; 
transporlcd  to  and  from  his  work  on  a  coii- 
stniction  train  over  a  newly  constructed 
road,  and  cannot  expect  the  road  and  road- 
l)ed  to  ho  in  as  perfect  and  safe  condition 
before  it  is  finished  as  if  the  same  had  heei 
Completed  and  open  for  public  travel.  Co/o- 
tiui^)  Mil/land  l\.  Co.  v.  ()'/>'>/,-/i,  48  /////.  fi- 
/•.//(,'.  A'.  Ciis.  235,  16  Ct>/o.  210  27  /'<n.  lu-p. 
701. — Ai'i'UDVi.u  IN  Colorado  Midland  K. 
Co.  7',  Naylon,  17  Colo.  501. 

lUit  he  has  a  rii;ht  to  expect  a  (let!;ree  of 
cart!  and  skill  etpial  to  that  ordinarily  ex- 
ercised durinj,'  the  progress  of  a  railroad 
construction.  Coloiado  Midland  l\.  Co.  v. 
Naylon,  17  Colo.  501,  30  }\n.  Rep.  249.— 
Al'i'i.Yl.Nd  Colorado  Midland  K.  Co.  v. 
O'Hricii,  16  Colo.  2iy. 

lie  does  not  assume  the  increased  risk 
arisin;;  from  the  neglect  of  the  railway  com- 
pany, unknown  to  him  or  not  ascertainable 
by  ordinary  dilij^ence,  to  use  proper  care  to 
learn  tlie  condition  of  the  track  and  to  pre- 
vent accidents  to  its  employi's.  Such 
net,dect,  however,  must  be  shown  by  one 
seekinj^  to  recover  for  damages  arisinj;  from 
an  injury  caused  thereby.  Carlson  v.  i)re- 
j,'oii  S.  L.  ^  U.  N.  K.  Co.,  53  .-////.  iT*^  Eit^. 
R.  Cas.  135,  21  Oreg.  450,  :.8  l\ii .  Rep.  497. 
—  r)isi  iNGi.i.siiiNd  Anderson?'.  Uennett,  16 
^^re^.  515,  8  Am,  St.  Rep.  311  ;  Miller  v. 
Soutlu^rn  I'ac.  Co..  20  Orey;.  285;  Murphy 
V.  Iloston  \-  A.  R.  Co..  8S  N.  Y.  i4C).42  Am'. 
Rep.  240;  Meloy  v.  Chicago  &  N.  \V.  R. 
Co.,  77  Iowa  743,  14  Am.  St.  Rep.  325 ; 
Bowen  v.  Chicago,  15.  &  K.  C.  R.  Co.,  95 
Mo.  268;  Roscid)aum  v.  St.  Paul  k  D.  R. 
Co.,  38  .Minn.  173,  8  Am.  St.  Rejt.  633; 
Madden  t'.  Minneaijolis  iS:  St.  L.  R.  Co.,  32 
Minn,  303.—  Distincuisiikd  in  Fisher  v. 
Oregon  S.  L.  it  U.  N.  R.  Co.,  22  Oreg.  533 

The  single  spiking  of  three  ties,  coupled 
with  an  entire  omission  to  spike  the  fourtli, 
upf)n  a  curve  of  live  or  six  degrees,  is  negli- 
gence not  contemplated  by  the  contract  of 
a  construction  employe.  Colorado  Mid/aitd 
R.  Co.v.  A'aylon,  17   Colo.    501,  30 /'(»^-.  Rep. 

249- 

Plaintiff's  intesuite  was  killed  while  en- 
gaged   as  a   laborer    in    repairing  a  track 


which  had  fallen  into  decay  and  hat!  been 
partially  abandoned.  He  was  killed  while 
riding  on  a  construction  train,  by  its  leaving 
the  track,  can.sed  by  the  space  at  the  side  of 
the  rails,  where  the  flanges  of  the  wiieels 
run,  being  tilled  with  frozen  mud.  The 
com()any's  general  foreman,  who  iiad  ciiaige 
of  tlic  repairs  and  the  condition  of  the 
track,  liad  attempted  to  remove  the  fn/cn 
earl  I),  but  had  not  sulliciently  done  h' . 
Held,  that  the  rule  re(|uiring  the  companv 
to  provide  a  safe  track  i-;  qnalilicd  when  .if- 
plied  to  sucli  case,  and  tiie  employe  assunu  d 
the  risks  incident  to  riding  on  the  de 
fective  track.  Rri'ef:  v.  Roe/iexter,  A'.  V.  C--^ 
/'.  R.  Co.,  21  /■I"/  &^  i-'".t;-  A'.  Cai.  O05,  98 
A'.   J'.  211  ;   y,Ters/iix  (■'')  31  Hun  453. 

U8H.  Kisks  IVuiii  <l«'r<M'tiv«>  hriilgo.s, 
—  ;\  shoveler  sent  (jul  on  a  work-train  to  aid 
in  clearing  tht;  track  where  n  had  been  ob- 
structed by  land  slifies,  assumes  oidy  sutii 
risks  as  belong  to  his  work;  and  this  does 
not  include  the  risk  of  accident  froni  de- 
fects in  a  bridge  over  which  the  train  went, 
wliere  ordinary  care  would  have  delected 
such  defects  and  avoidcfl  the  accident.  Con- 
Ion  V.  Oregon  S.  I..  Gr*  U.  N.  R.  Co.,  53 
y/w.  &-•  EnjT.  R.  Cas.  356,  23  Orejf.  499,  32 
/'<«•.  Rep.  y)7. 

A  person  engaged  by  a  railroad  in  repair- 
ing the  track  alter  an  unusual  storm  and 
washout  di)os  not  assume  the  risk  of  the 
company's  failure  before  the  storm  to  make 
needed  repairs  to  the  bridgt;  over  which  his 
repair  train  must  pass,  or  its  failure  after  the 
storm  to  send  out  persons  in  advance  of  the 
train  to  discover  the  condition  of  the  tiack 
and  bridges,  and  to  take  such  steps  as  were 
necessary  to  prevent  accidents.  Conhn  \ 
Oret^on  S.  I..  &-  !  .  A'.  A'.  Co.,  53  Am.  &* 
Kni^'.  R.  Ca.<!.  35''>,  23  Ore,^^.  490.  32  J'ue.  A./. 
397.— QuoTlNC.  Knahtla  v.  Oregon  S.  I..  iV 
U.  N.  R.  Co.,  21  Oreg.  136.  27  I'ac.  Rep.  91; 
Carlson  v.  Oregon  S.  L.  tV  U.  N.  R.  Co.,  21 
Oreg.  4-;>,  28  Pac.  Rep.  497. 

2HU.  Itiisks  li-<mi  «U'foc'tivt'  fjir.s.— 
Where  a  company  is  in  the  habit  of  tak- 
ing damaged  cars  from  one  station  to  an- 
other for  repairs,  and  a  person  is  cm[)loyC(l 
to  couple  and  switch  such  cars,  and  while  so 
engage'!  is  injured  by  reasoti  of  the  broken 
condition  of  a  car,  the  presumption  is  that 
he  undertook  the  employment  subject  to  all 
the  risks  incident  to  the  pl.ice.  and  that  tlu:> 
was  one  of  the  risks  he  expected  to  incur 
when  he  accepted  tlie  cmi^Iovmcnt.  Cln- 
ca^o  &^  A',   /r.  A'.  Co.  V.  l\  aid,  61  ///.  13°' 
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I?.  Am.  Ky.  Rep.  434-  Watson  v.  Houston 
^  /'.  C'.  V   Ci^.,  II  Ant.  tjf  En^.  K.  Las.  213, 

5S  n-.v.  434. 

All  employe  so  en^aKed  assumes  the  risk 
of  injury  by  mistakiu),'  u  damaged  car  tor  a 
sound  one,  whether  it  result  lhrouj;h  ac- 
cident, or  the  error  or  ouiissiuii  oi  a  fellow- 
SL-rvaiit.  /•V.J/J.r  v.  St.  Paul.  M.  &•  M.  A. 
u>..  15  .l"i.&'  A■//i,^  A'.    C.M.  J56.  52  J////W. 

54.    11;    A'.    //'.    AV/.     349.— Uli)llMiUlblllMi 

Kay  V.  Minneapolis  iS:  St.  L.  K.  Co..  30 
Minn.  231.—  Vi'atiin  v.  /ioston  (>•  L.  A".  Corp., 
15  .•^;/.  Cr'  l\n>;.  A'.  Cas.  25  i,    135  Mass.  41S. 

I'laiiititI  was  a  br.ikeinan  employeil  in 
defendant's  yard  at  S.;  there  were  inspectors 
wliose  duly  it  was.  on  tiie  arrival  of  every 
train  in  the  yard,  to  examine  earli  car,  and 
it  any  injury  or  defect  w.is  discovered,  to  re- 
move the  car  from  the  train  and  phice  it 
upon  a  track  known  as  the  "  cripiile  track  " 
lor  repairs,  and  in  this  work  piaintilf  was 
employed.  In  altempuiii»  li>  couple  two 
cars,  one  of  which  had  a  broken  draw  head, 
in  order  that  the  latter  miijlu  be  placed  on 
said  track,  plaintiti  was  injured.  The  de- 
fect miijhi  easily  have  been  seen.  //<■.'</, 
liiat  the  action  was  not  maintainable;  that 
plainiilt  took  the  necessary  risk  of  his  em- 
|i!()vtncnt,  one  of  the  purposes  of  which  was 
to  handle  and  remove  disabled  cars;  th.at 
tinder  the  circumstances  he  had  no  rij;hl  to 
assume  that  the  couplin.ys  were  perfect  ;  if 
he  (lid  tint  know  the  condition  of  the  one 
wiii(  li  causeil  the  injury,  he  was  bound  to 
assume  that  it  mi^hl  be  disablerl  and  povern 
liisaction  accordinjjly,  and  so  was  chargeable 
n'ith  ni't,di^;ence.  Arnold  v.  Dfla'.carf  ^^ 
H.  Canal  Co.,  125  N.  J'.  15,  25  A'.  A'.  /\i/>. 
1064,  34  A'.  ]'.  S.  A'.  372;  .ij/irin/iij,'  16  A'. 
r.  S'.  A".  310,  I  .\'.  )'.  .'<!//•/>.  4o<^.— DlS- 
TLNimisiiiNC  (Joodrich -'.  New  York  C.  & 
H.  K.  K.  Co..  116  N.  Y.  39S. 

.\  lU'i^lect  to  chain  or  i>rop  up  the  de- 
fective draw-he. id,  as  was  the  rule  antl  cus- 
tom of  the  business  in  the  yard,  if  not 
tlKirt;eai)le  in  .some  de^'ree  to  plaintiff  liiin- 
scK,  vas  at  least  a  neglect  ai  his  co-servants, 
ami  not  a  failure  of  duty  on  the  part  of  the 
master.  .Irnolil  v.  [^elo-vare  vl~  //.  Caii.xl 
Co.,  125  .\'.  )-.  15.2;  X.  K.  AVf>.  10^14.  34  .y. 
!'•  .v.  A'.  ^72;  afiirtn/fiir  16  A'.    1'.  ,-S'.  A'.  310, 

lA'.  r.  .S!,i>/i.  4f).). 

iIS)().  Kisks  i'roiii  dt'locllvo  ciijiriiH'. 

— Acoin()any  is  not  liable  to  its  eninlove  for 
injuries  received  while  ninnin!'  a  defective 
cnnincto  the  machine  shoo  for  r<'nair.  if  he 
know  of    the  defect  which    made  the   re 


pair  necessary.  When  the  employe  is  not 
char);eable  with  the  knowledge  of  such  de- 
fect, tiie  fjuesiion  of  negligence  in  the  use 
of  the  defective  engine  is  to  be  decided 
by  the  jury.  Houston  &*  T.  C.  K.  Co.  v. 
O' Hare.  U\    Te.x.  600. 

2)M.  ICisks  Iroiii  riiiiiiiiii;,  |tasstiij;, 
or  biu-kiiitf  tniiiiK.-Froni  the  nature  of 
the  work  ol  track  repairing  it  must  be  done 
between  passing  trains,  and  one  wiio  en- 
gages to  do  it,  assimus  tlie  risk  of  acci- 
dents. Coyne  V.  Union  J\tc.  A'.  Co.,  133  i'. 
S.  370,  10  .S«/.  Ct.  A'o/>.  3S2.  Kennedy  v, 
J'ennsylvania  A'.  Co.,  (/'a.)  17  ////.  AV/.  7. 

\V.,  employed  as  a  repair  man,  while  pro- 
ceeding down  the  track  (jn  a  hand-car,  on  a 
veiy  f<'g;;y  morning,  to  suiface  up  the  tra(  k, 
was  I  111)  into  by  an  extra  train  coming  in 
an  ojjposite  direction  at  a  rapici  speed  and 
without  any  previous  warning,  and  was  per- 
manently injured  by  the  collision.  It  was 
the  practice  cjf  the  comi).iny,  of  which  \V. 
had  knowledge,  to  run  e.\tra  trains  without 
jirevioiis  notice,  //eld,  that  \V.  could  not 
re(o\er.  /'ennsyhania  A'.  Co.  v.  U'ae/iter, 
15  Am.  ^—  I'.iif;.  A'.  Cas.  1.S7,  60  ,\ld.  395. 

A  freii^ht  train  broke  in  two  and  plain- 
tilt's  intestate  was  a  brakeman  on  tlie  rear 
|iortion,  and  after  stopnin^'  ids  porli(Mi  of 
the  tr.im.  and  while  engaged  in  repairing 
the  defect,  he  was  killed  by  the  forward 
portion  running  back  against  it.  //,/,/, 
that  the  risk  of  recoupling  the  train  was 
one  of  the  risks  of  the  employment,  and 
the  company  was  not  liable  for  the  negli- 
gi-nce  of  the  engineer  in  backing  (ui  liim. 
iDykman.  [.,  dissi-nting.)  Course  v.  Xe'.o 
V.rk,  /..  /■:.  i:^  II'.  A'.  Co.,  17  A'.  )'.  .S',  A'. 
715,  40  ////;/  C)Oo.  2  A',    r.  .'^u/>/>.  312. 

'JWJ!.  Kisks  from  «laiiK«>r.s  iiicHl«>iit 
lo  rifiiriiig  in\i<,\  \vr«'»'kH. — A  track  n- 
paiier  assumes  tiie  risk  of  injurs  fioi;. 
handlinir  :>  flerrirk  and  removing  wurks, 
wlierc  he  rf)ntiniirs  in  the  emi)Iovmerit 
.'ift(^i'  Inving  hern  called  upon  to  enyas.'c  in 
such  "ork.  and  witl  full  knowledtre  th.it  it 
is  part  of  the  vvf)rk  included  in  his  <'mplov- 
ment.  ."^/.tfterli-  v.  -W?.'  )'orJi:  /..  F.  &^  W. 
A'.  Co.  ?i  X.  v.  .^.  A'.  552,  51  Hun  638,4 
A".  )'.  .'<u/>/>.  010. 

f\   .Wyl/ireiKc  of  Co-entpioyh.  * 

ilH.'J.  Stiitoiiiciit  ol*  (1m'    rule.  —  Ry 

virtue  of  the  contract  for  service,  an  em- 

*R!«l;>i  .I'isiimcd  liy  emrvlov6s  rdntinuine  in 
scrvii-.  with  knowledge  of  iiuiiniptlctn  y  of  fel- 
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ployc  assumes  ilic  risks  of  injury  from  tiic 
iiC};liHi;ncc  "i  fcllow-scrvaiils  un^'iij;o(l  in 
tlic  same  business  ur  cummitn  emiiluymcnt. 
Tolh-ii  V.  IWniiiylViinia  R.  Lo.,  ii  l-dl.  /u'/>. 
504.  Tliomf'ion  v.  t/iinif;o,  .1/.  il*^  St.  /'.  A'. 
C'l'..  4  Mitrary  (U.  S.)  629,  14  /<./.  AVy''.. 
5^14. — (jUolKl)  IN  Consiilidaicf!  C(jai  LK.  -'. 
Wonilj.iclier,  31  111.  .\\>\t.  z^A.--J'iiliiii:!n 
J'lilitic  C'lir  Co.  V.  LdiXck,  143  ///.  J4::,  32  X. 
}•:.  Ktp.  285.  C///(>  ii"  M.  A'.  Co.  V.  /M'/i,  36 
///.  -7//.  6j7.  Mii/ii[^,iii  C.  A'.  Co.  v.  Doliiii, 
32  .l//<7/.  510.  J/ou'it  V.  .U;s\/.\.u'/>/>/  C.  A', 
Co.,  50  ■I//J.1.  17S. —  I'd  1. 1.1 1 \v I'll  IN  Louis- 
ville. N.  O.  &  T.  K.Co.  V.  Peily.  41  Am.  & 
En^.  K.  Cas.  444,  67  Miss,  255,  7  So.  kep. 
351.— AV;<'  ih/tu/is,y.  &*  (.!.  .V.  A'.  Co.  v. 
//iti^/iis,  4')  A//y\.  J5S.— CoM.MKNTINt;  ON 
Liule  Miami  K.  Co.  t>.  Stevens,  20  01ii(j 
415;  Cleveland.  C.  &  C.  R.  Co.  f.  Keary.  3 
Ohio  St.  201;  Mad  River  &  L.  R.  R.  Co". 
7'.  Harber.  5  Ohio  Si.  557.  Ri;vii:\viNO 
Murray  v.  South  Carolina  R.  Co.,  i  Mc- 
Mull.  (So.  Car.)  39S. — Jhoiiiiir  v.  I'oliiy 
l-\uh  Co.,  16  A'.  /.  448,  17  All.  A'fp.  54. 
Tf.Xits  Mi.\.  A'. .Co.  V.  U7iit>iiore,  11  ./;//.  &* 
Eiig.  K.  Cas.  195,  5^)  Te.v.  276. 

Provided  thai  such  servants  arc  compe- 
tent. Toh-do,  U'.Z^  U'.R.  Co.  V.  Ihirkin, 
76  ///.  395.  A'<7.'  Ihi.atu.  J.&'  ex.  A\ 
Co.  V.  J/i/j,'/ti:s.  4<;  Ji//ss.  258,  Crai);  v.  C'//- 
1  iji,'!'  (S^*  ./.  A'.  Co.,  54  il/f.  ./•///!  523.  ri.iitk 
v.  .\f:o  ]WJi.-  C.  <!r'  11.  R.  R.  Co.,  1  T.  &"  C. 
(X.  J'.)  319;  aJfiniiLul  t'/i  60  A'.  )'.  607,  w/<'w. 
;/'.••/,/  v'.iWxoi/  S.  /..  S^  U.  X.   R.   Co.,  21 

f^'A''  '  59'  -7  ^''"'-  ^*'''/-  954"  Alclvilh'  v. 
Missouri  Rhur,  I'l.  S.  &»  G.  R.  Co.,  4  il;V- 
Croyy  (  ^'.  A.)  194. 

Unless  the  cnip'  .yer  has  nci^lected  to 
use  ordinary  care  in  the  selection  of  the 
culpable  employes.  Iho'.vii  v.  Ctiilral  /'.u: 
R.  Co.,  (t'.jA)  12  Pitc.  Rep.  512.  Gaxliu-r  v. 
Mii/iti^.iii  C.  R.  Co.,  24  .-liii.  S-"  r.ii^.  R.  Cits. 
435.  58  Mic/i.  584,  26  X.  jr.  Rep.  301.  /;.;/. 
i  I  more  i?--*  ('.  A\  6'<'.  V.  J/i/\'eitcie.  24  ,/w. 
t^  /■"«;'.  A'.  C<«.  395,  Si  /'.:.  71.— Rkvikw- 
iNc;  Lewis  7'.  St.  Louis  &  I.  M.  R.  Co.,  59 
Mo,  495. 

It  is  an  ol)li<;ation  resting  upon  the  cm- 
plover  to  furnish  adequate  and  safe  ap- 
pliances for  his  employes,  such  as  are  usual 
in  the  particular  business  in  which  they  are 


low-servants,  sec  note,  48  Am.  &  Eno.  R.  Cas. 
273. 

KiinwledRe  of  incoitiprtcncy  by  cmplnvi-r  and 
iijtiorMMce  of  by  employe,  see  =;;;  Am.  &  F.NC. 
R.  C\n.  534,  i)/;j/>-.  Sec  also  Fei.low-serva.sts, 
3,  75. 


enjiagod.  This  is  a  duty  implied  from  the 
contract  of  service,  and  a  failure  to  pro\  ale 
them  lendiTS  the  itnployer  liable  for  iii- 
juries  resulting,'  tlieufiom  ;  but  after  this  is 
done  employes  t. ike  all  the  risks  in\(jiv((| 
in  the  work  in  which  tlicy  arc  ennuKcd.  ami 
of  tlieir  own  and  their  fellow-servants'  mi;- 
licence.  J/iti/so/t  v.  (.heaii  Sti\nnsliip  Co..  : 
Si/v.  ^ipp.  75,  1 10  A.  J'.  O25,  )/uM.,  17  X.  K. 
Rep.  342  ;  i'Jfiniu'ti^  38  Hun  644,  iiieiu. 

21)4.  Sfopv  iiiid  t>\t<>ii(  <ir  the  nilr, 
— Wiiere  the  t)rdinary  duties  and  occujm 
tiniis  of  the  servants  of  a  common  master 
are  such  that  oiu-  is  necessarily  exposed  to 
ha/i.rd  by  the  carelessness  or  nej,;Ii^'iMi(e  of 
another,  they  nuist  be  supposed  to  have 
voluntarily  assumed  the  risks  of  such  care- 
lessness or  nej^lij^ence  when  they  entered 
the  servic<'.  C///,oi;o  d-  A'.  W.  R.  Co.  \: 
.SV//,7/; ///^,^  4  ///.  .///.  533.  A'e//ey  v.  t/ii- 
(<;<,'('.  .sy.  /'.,  JA  tif"  O.  R.  Co.,  35  Minn.  4(10, 
29  X.  \y.  Rep.  173.  SliUer  v,  Je'wetf.  5  Am. 
&>  llni^.  R.  Cas.  515,85  X.  V.  61.  39  Am. 
Rep.  627. 

A  servant  assumes  all  the  usual  risks  of 
his  employment,  inciudin^  the  risk  of  injurv 
from  the  carelessncs.i  of  fellow-servants, 
pro\  i<le(l  they  have  been  prudently  <  nosi  n 
and  not  retained  in  the  emjiloyer's  servue 
after  he  has  knowledge  of  their  unfitness  or 
iieglij;ence.  And  he  assumes  the  risk  of  .' 
fellow-servant's  nenlii^ence  even  tlion<,'li  tiic 
latter  is  in  a  position  of  j^realer  resixnisibil- 
ity  or  a  different  line  of  employment,  .-o 
loniT  as  both  are  in  the  same  general  busi- 
ness, so  that  the  negligence  of  (jiic  may 
contribute  to  the  dans^er  of  the  otlnr. 
Qiiiiuy  Min.  Co.  v.  AVz/.v,  42  Mich.  3.1.  3 
X.  II'.  Rep.  240.  — y I,- 01  r. I)  IN  liunn  ;•. 
Michigan  C.  R.  Co.,  78  Mich.  513;  Ihnri- 
soii  :/.  Detroit,  L.  iV  N.  R.  Co.,  41  Am.  iV 
F.ng.  R.  Cas.  398,  79  Mich.  409. —  Taylor  v. 
Kvansville  &->  T.  H.  A".  Co.,  41  ,/;;/.  ij^  l-'.n^. 
R.  Cas.  437,  121  hid.  124,  22  X.  F..  Kip- 
876,  6  /..  A', .  /.  584.  4'  Alh.  L  J.  173. 

The  negligence  (jf  a  servant  of  a  raihv.ay 
com[)any  of  one  grade  is  as  much  one  of 
the  risks  of  the  business  as  that  of  another; 
and  it  seems  impossible.  therefo»-e,  to  h"lil 
that  the  servant  contracts  to  run  the  ri>l<s 
of  negligent  arts  or  omissions  on  the  part 
of  one  class  of  servants  and  not  those  of 
an<ither  class,  Rohiiison  v.  Houston  c'--  /'. 
C.  R.  Co..  46  Te.v.  540,  13  Am.  Ry.  Rep.  303. 
-F(M.i.owi:i)  IN  Gulf.  C.  &  S  F.  R.  (""  f. 
niohn,  73  Tex.  637.  4  L,  R.  A.  764.  n  S. 
W.  Rep.  867.-Af//,rv  v.  Gulf,  C.  &>  S.  F. 
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i,j6,_(j(.u"^Li  Kubiiison  r.  Ilousion  \'  T. 
C.  K.  Co..  46  Tlx.  550. 

TI1C  rule  is  ;t|i|iii(..it)lc  u>  servants  wIid, 
tlioUKli  I'liiploycil  in  tlie  same  tjctU'ral  biisi- 
iiL-ss,  have  tiicir  btrvicc  in  disiiiici  biaiidu's 
of  it,  />.t//.rs  V.  C,iilj\  C.  Cf  S.  /■'.  A'.  Ci'.,  ;i 
^////.  ^■-'  AV/^.  A'.  C'./.v.  575,  'Ji    /'i.i.  I'/i. 

A  scTv.iiil  a^siMiifS  ilie  ri^k  .iri~inj4  from 
tilt"  known  incuniiM'tiMicy  of  a  Icllmv. servant, 
of  wiiicli  lu.'  iloe-i  not  C(jni|>lain  or  make 
known  to  Ins  emplover.  l.aliciihniilU-  v. 
I!,iin/!ii(ti»i  *:■-•  A.  A'.  ti».,  4.S  .////.  .S^*  A//;,'. 
A',  c/v.  .'(.j.  63  /•/.  3j6,  J  J  .//,:  A'./,  (r/i. 

Asi'ivant,  aiiliouj;ii  a  miaor,  a^snnies  the 
risk  of  iliu  ne'^li),;ence  of  fcllowservanls  as 
a  lia/aril  InLiilent  to  Ills  servu  i-.  Iliffi'i en 
\.  \\i>  llwrii  l\u\  A',  Co.,  .[y  Minn.  471,  4S 
.\'.   //'.  R,f>.  1,5:6. 

A  servant  (jnly  assumes  the  or.linary 
risks  of  the  service,  sntli  as  are  li.ililr  to 
li.i|i|ieii  in  the  purforinance  of  tiie  work  in 
whii  1)  lu;  en;;.ii;es  ;  hut  if  in-  h.is  conitai  tej 
to  serve  in  any  spei'ilied  hraiiili  or  (lc|i.ut- 
inciil  of  tlie  master's  {^(Mieral  business,  lie 
assumes  the  risks  arisin;;  from  the  iiii;!!- 
i,'.iu:e  (jf  those  of  his  fellow  seivanls,  and 
ntit  his  superiors  in  authority,  who  are  en- 
Kii^ed  in  the  same  busiiuss;  but  he  docs 
not  ;issume  risks  beyond  this.  A'/cAVr  v. 
i'!t.\i.\r  S//:>,r  M/n.  Co.,  t,  .s'.i:,y.  (  ('.  .V.»  457. 

Whilst  pl.iiniilT,  .1  brakeman,  waseliudjinj; 
.1  car  ia  llie  execution  of  his  einiiloyinetit,  a 
stc;)  i,'ave  way  ami  he  fell  upoii  the  track 
and  lost  his  arm.  The  court  instiucied 
the  jury  that  the  brakeman  took  upon  hiui- 
si'll  the  risk  of  the  carelessness  of  fdlow- 
serv.iMts,  and  upon  its  In-iui,'  shown  that  the 
coini),my  lunjiloyed  (■■im|)eieiit  and  reliable 
car  inspectors,  a  verdict  for  the  plaintilY  was 
sot  aside  and  a  new  trial  granted.  /Aij's  v. 
l'<ii>mh;iii/ii  A'.  Co.,  42  .\'.  /.  /..  446. 

'J'.).!.  liitnJtH  iiii«i  «>\4-(>i»tioiis  (<»  lli«« 
nile.  'rii.e  riiK:  tli.u  a  scrv.iui  a.--unus  the 
li.uards  incident  to  the  biisimjss,  includin^^ 
tliit  of  the  carelessiU'KS  of  a  fellow-servant, 
isiiualihed  by  the  exceptions  that  the  ser- 
vant is  not  to  be  exposed  lo  petals  or  haz- 
ards a,.;ainst  which  he  mi>,dil  be  (.juarded  by 
proper  dilitjencc  on  the  jiart  of  the  master ; 
ami  in  providitit;  machinery  and  other  ap- 
l)aiaius  the  ninster  is  liomid  to  observe  all 
the  rare  which  thcexicciiciesof  the  situation 
rea-ionably  retpiire.  Hoiii^h  v.  Tcxos  &■'  /'. 
A'.  (',-.,  100  r.  X.  213,  21  Am.  I\y.  AV/.  451. 
— Ai'i'i.iEl)  l\  I'ullman  i'al.ice  Car  Co.  v. 
Laack,  143  111.  242.     AiM'KoVM)  in  Kennedy 


;'.  Maidiattan  R.  Co.,  33  Hun  i,N.  V.)  457 
DisriNi,t.i>iii;i)  IN  I'ocliel  -'.  Chica^jo,  M. 
iS:  St.  W  K.  Co.,  17  Am.  iN:  Kn^^.  K.  C.is.  545, 
Cj  Wis.  yya;  Mir.souri  I'ac.  U.  Co.  v.  Mc- 
Cally,  41  Kan.  639,  655.  21  Fac.  Nep.  574. 
roi.i.uwi.ii  IN  Cowles  ;.  Kichmoiid  \  I  •.  K. 
C  ...  2  Am.  \  Kn}4.  I\.  Cas.  yo,  S4  N.  Car. 
yof).  n  A.n.  Kep,  i)2o;  Mi>.souri  I'ac.  K.  Co, 
V.  Texas  \-  W  K,  Co.,  31  Fed.  Kep.  527  ;  I'ull- 
man  P.il.ice  Car  Co.  v.  Hat  kins,  55  I''cd. 
Kep.  932 ;  Little  Kock  i^v'  M.  K.  Co.  v. 
Moseley,  5O  l-ed.  Kep.  looy.  (Ji oiKii  i.\ 
Northern  I'ac.  K.  Co.  t'.  Charlcss,  51  Am.  <i 
Kn-.  K.  Cas.  lyS.  51  Ted,  Kep.  5C2.  7  U.  S. 
App.  359.  2  C.  (.:.  A.  jHo. 

The  m.ister  is  not  to  kiiowinj^ly  em|jU»y 
or  r  tain  incompetent  or  habitually  ne;;- 
lij^ent  co-ser^ants,  and  he  is  not  to  jh-i  mil 
to  be  used  in  his  business  ilefective  ina- 
cliiiieiy,  whereby  the  ordinary  dan>,'ers  of 
the  service  arc  increased,  '{■iu;  ixtra  iiaz- 
ards  resnliini,'  from  the  masirr's  failure  to 
perform  his  duties  to  his  lauployi'-s  do  not 
come  within  the  /isk  which  the  latter  as- 
sunu'S,  and  for  an  injury  resultini;  from 
them,  or  such  ,is  arc  not  obvious,  and  of 
wliiih  the  servant  has  not  notice,  the  mas- 
ter is  liable.  Vniti,!  Stoics  Kol/ini;  Stock 
Co.  v.  Wilils-r,  25  Am.  C-^  I'jtj^.  A".  Co.t.  414, 
116  i::.  100,  5  \.  !•'..  I\,p.  .;2.  t>-.f/V  v. 
C/ii\jj;o  C^  A.  A'.  C'.'..  54  .IA>.  .//'/-.  523.— 
Ki;viK\viNt;  Stoddaid  .v.  St.  f.ouis.  K.  C.  & 
X.  K.  O)..  f.5  .\Io.  514. 

A  servant  is  not  bound  to  iiivi  sti},Mte  or 
lind  out  whether  the  common  master  had 
used  reasonable  <-are  in  tlie  selection  ui 
those  alre.idy  emploved,  with  whom  he  is  to 
perform  his  >lnties.  St.  I.ouh,  .1.  c~  T.  If. 
A'.  Co,  V.  Cordon,  49  ///.  . ///.  229. 

An  employe  has  the  rij^ht  to  assume  tliat 
only  comi)elent  co-i-mployi's  will  be  em- 
ployed; and  tin-  emplover  cannot  avoid  re- 
sponsibility for  an  in juiy  to  one  emp'oyi'  by 
another,  wh>-re  he  has  einp!o'.ed  unskilful 
or  inco'upetent  workmen.  .V-,',  ,7/,r  v.  .W'to 
Vol/,-  Str.vn  Co..  25  X.  ]\  S.  /■:.  59S,  f.  .\'.  J', 
Si>/>/>.  5:8;  offinnrd  in  117  A'.  Y .( .\2,  nu-ni., 
22  A'.  E.  !■:,•,'>.  1 131,  ;//,■«/.,  27  .y.  ]'.  S.  A'. 
'J77- 

.An  employe  does  not  assume  the  risk 
created  by  the  nej.jlii^'ent  ;ict  of  a  vice- 
principal  in  inakiny;  iinsale  work  which  he 
specilically  orders  the  emplove  to  perform. 
V'ov/or  V.  /-.'ronsTi//,'  >?-  7".  M  A'.  t<'.,  41 
.////.  ij-  A"//:,'-.  A".  C'.f.f.  4.^.  '-I  /"'A  124.  f>  /.. 
A'.  ./.  ;!-'4,  22  X.  /:.  A'r/.  876.  /.,,h  S/iore 
&^  .)/.  S.  A'.  Co.  V.  A'n./tot,  33  O/iio  ,St.  468. 
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EMPLOVLb,  INJURIES   TO,  tlDG. 


t't-        -..:■    1.-, 


If  an  employe  knows  tliat  anuilicr  em- 
ploye is  liabiiually  nei^Hij^cnl,  or  that  the 
materials  witli  wliicli  he  works  are  defec- 
tive, and  he  continues  liis  work  without  ob- 
jection, and  witliDut  beiiit;  induced  by  his 
employer  to  believe  thai  a  clianj;e  will  be 
made,  he  will  be  deemed  to  have  assumed 
'  the  risk,  and  cannot  recover  for  an  injury 
resultinj,'  therefrom.  A'/ iiy  v.  C/u'iiij^o,  A'.  /. 
&>  /'.  A'.  C(>.,  32  /ow'i  357,  10  ^1///.  Ay.  Rep. 
^S.— DisriN(,L:siii  \  :;c  ?'.  Lancashire  & 
Y.  K.  Co.,  2  II.  &  :n.  /2.S;  Little  Miami  R. 
Co.  V.  Stevens,  20  Ohiu  j.15:  Cleveland,  C. 
&  C.  R.  Co.  V.  Keai', ,  3  (Jhio  Si.  201. 
yi;()TiX(;  Mad  Ri\er  .  •  V..  R.  Co.  v. 
Barber,  5(Jhi!iSt.  541  ,  .■  ".leaf  t'.  Illinois 
C.  R.  Co.,  2y  Iowa  ;^.  -  ""(U.Lowia)  IN 
(jreenleaf  v.  Dubuque  &  S.  C.  R.  Co.,  33 
Iowa  52;  Muldowney  7'.  Illinois  C.  R.  Co., 
39  Iowa  615;  Wells  t-.  Uurlin^ton,  C.  R. 
iV  N.  R.  Co.,  56  Iowa  520.  Rkconcii.eu 
IN  Indian;;polis  &  Si.  L.  R.  Co.  v.  Watson, 
11  Am.  iV  \'A\^.  '\.  Cas.  334,  114  Ind.  20,  12 
West.  Rep.  2S5,  14  N.  E.  Rep.  721. 

A  person  in  the  employment  of  tlie  con- 
sij;nee  of  a  car-load  of  goods,  who  under- 
takes himself  to  move  the  car  out  to  the 
place  of  unloading,  instead  of  requiring  the 
company  to  do  it,  is  not  an  emphiye  of  the 
company,  and  does  not  assume  the  risk  of 
an  injury  resulting  from  the  negligence  of 
ati  cmijloye  of  the  company.  Tlie  law  re- 
lating to  fellow-servants  does  not  apply. 
Con/tin  V.  Xau  YoiA-  C.  (S-»  //.  A'.  A\  Co.,  74 
J/////  115,  26  X.  ]'.  Siipp.  659,  56  X.  y.  S.  K. 
316. 

A  married  woman  cooking  on  a  work 
train,  accompanying  a  car  where  the  hands 
of  the  company  arc  boarded,  the  price  of 
the  board  being  paid  by  the  company  to  the 
liusband,  and  deducted  from  the  men's 
wages,  is  not  a  fellow-servant  with  the  em- 
ployes running  the  train  ;  and  she  does  not 
therefore  assume  the  risk  arising  from  their 
ncsli.gcnce.  Bi-moit  v.  Siil/n'mi,  71  Ti.v. 
470,  10  ,V.  //'.  Acf>.  28S. 

.•\  Servant  in  the  employ  of  a  railw.iy  com- 
pany, in  going  to  his  work  upon  a  hand-car, 
wasthrou-n  from  the  car  and  injured.  That 
the  defective  condition  of  the  track  may 
have  been  owing  to  want  of  care  on  tlie  part 
of  employes  charged  with  the  duty  of  repair- 
ing the  track  does  not  require  the  applica- 
tion of  the  doctrine  of  fellow-servants,  so  as 
to  relieve  the  defendant  from  liabiiitv. 
Soitt/urii  Pac.  R.  Co.  v.  Ayh^'ord,  79  Ttx. 
675,  15  S.  \V.  Alp.  (}C)7. 


III.    CONTKIBUTORY   NEGLIGENCE  OF 
EMPLOYE. 

1.   J/i   Litiurai.* 

2'MS.  Dnt.v  of  oiuployc  to  use  care. 

— A  servant  having  knowledge  of  danger 
about  him  must  use  diligence  and  care  in 
protecting  himself  from  liarm.  A'ti/t^/it  v. 
Cooper,  36  li'.   I'a.  232,  14  S.  E.  Kep.  999. 

And  if  he  wilfidly  and  imprudently  en- 
counters such  danger  the  employer  is,  gen- 
erally, not  responsible  for  tiie  injurv  caused 
thereby.  Joltnsoii  v.  C/iesirpeake  &-■<  O.  A. 
Co..  38  W.  I'a.  206,  iS  S.  E.  Rep.  573. 

A  person  employed  to  work  with  or 
around  dangerous  macliinery  is  bound  to 
exercise  his  thinking  faculties,  and  give 
careful  attention  as  to  how  lie  passes 
around  it ;  and  if  he  failed  to  do  so,  and  is 
injured  in  consequence,  he  is  guilty  of  con- 
tributory ne<;ligence,  wliicii  will  prevent  liis 
recovery  for  such  injury.  Stone  v.  Oregon 
City  iM/g.  Co..  4  Oreg.  52.—  QUOTING  Pitts- 
burgh, Ft.  W.  &  C.  R.  Co.  V.  Evans,  53  Pa. 
St.  2Si.  —  Hifo/ies  V.  Winona  &'  Si.  P.  A'. 
Co.,  27  J/inn.  137.6  X.  IV.  Rep.  553.— Dis- 
TiNGUisiiiiD  IN  Chicago  &  T.  R.  Co.  v. 
Simmons,  11  111.  App.  147. 

While  there  is  an  implied  contract  be- 
tween employer  and  employe  that  the  for- 
mer shall  provide  suitable  means,  appliances, 
and  instrumentalities  with  which  to  jier- 
form  the  labors  required  of  the  latter,  and 
also  that  the  latter  shall  be  advised  by  the 
former  of  all  dangers  incident  to  the  ser- 
vice of  which  the  latter  is  not  cogniz;int,  yet 
the  failure  of  the  employer  in  this  regard 
furnishes  no  excu.se  for  the  conduct  of  an 
emiiloye  who  voluntarily  incurs  a  known 
danger.  S/nniio/is  v.  Cliicago  &^  T.  R.  Co., 
18  ,/w.  (S^  Eng.  R.  Ca.<;.  50,  1 10  ///.  340. 

An  action  cannot  be  maintained  ai;ainst  a 
railroad  corporation  for  personal  injuries 
occasioned  to  a  braken.,.n  in  its  employ  by 
being  struck  by  a  bridge  while  on  a  moving 
train,  and  resulting  in  his  death,  if  the  evi- 
dence wholly  fails  to  show  that  he  was 
using  due  care,  or  that  his  death  was  not 
instantaneous.  yu7,j  v.  Conncctiiut  Rivet 
R.  Co.,  15  Ain.&^  E/:g.  R.  Cas.  181,  135  J/ass 
292.— F<tM,f)Wi\G  Corconui  ?'.  Hoston  &  A 
R.  Co.,  133  Mass.  507.— Kor  roi,i,()Wi;i)  in 
Hums  7'.  Chicago.  M.  iS:  St.  P.  R,  Co.,  69 
Iowa  45°-  Ri-vii:wri)  in  Maher  7/.  Boston 
&  A.  R.  Co.,  158  Mass.  36. 


*Coniribiitnry  neeliRence  of  cniplnvfs  gen- 
erally, see  44  Am.  &  Enc.  R.  Cas.  c,(>2,' a/'sfr. 
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2}>7.  Degree  of  care  —  Ordinary 
pnidonce.* — The  employe  is  required  to 
use  ordiiuiry  caie  and  prudence  to  avoid  in- 
jury, and  when  there  are  two  ways  o^  dis- 
charging his  duties,  he  must  select  that 
which  is  safer,  or  less  dangerous;  but  he  is 
not  required  to  leave  the  post  of  duty  as- 
signed by  liis  employer,  unless  his  continu- 
ance at  that  place  would,  under  the  principle 
al)ovo  st.aeil,  anujunt  to  contributory  negli- 
gence. Hiiili!dnd  yh't:  (3>»  Z>.  Ju  Co.  v. 
]l'cilh-rs,  91  Alii.  435,  S  So.  Ktp.  357. 

Where  the  eniijloynicnt  sought  and  ac- 
cepted is  dangerous,  it  is  the  duty  of  the 
employe  to  at  least  exercise  reascjnable  and 
ordinary  care  to  avoid  injury.  If  the  em- 
ployment is  a  hazardous  service,  lie  is  re- 
quired to  use  very  great  precauticjns  to 
avoid  injury.  Union  Pac.  R.  Co.  v.  JCs/cs, 
37  Kan.  715,  16  Pac.  Rep.  131.— Distin- 
guished IN  Missouri  Pac.  R.  Co.  v.  Mc- 
Cally,  41  Kan.  639.  655,  21  Pac.  Rep.  574. 
— Parker  v.  Georgia  Pac.  R.  Co.,  83  Ga.  539, 
10  S.E.  Rep.  233.  Lake  Shore  &-  M.  S.  R. 
Co.  v.  Roy,  5  ///.  App.  82.  Chicago,  /!.  &> 
Q.  R.  Co.  V.  Avery,  8  ///.  App.  133.  Dcppe 
V.  Chicago,  R.  I.  &>  P.  R.  Co.,  36  /orca  52. 
Taylor  v.  Missouri  Pac.  R.  Co.,  (Mo.)  16  S, 
IV.  Rep.  206.  Shoncr  v.  Pennsylvania  Co., 
130  hid.  170,  28  A\  E.  Rep.  616,  29  .V.  E. 
Rep.  775.  Georgia  R.  &=  />'.  Co,  v.  McDade, 
59  Ga.  72-  Murphy  v.  A'eiv  York  C.  un^  H. 
R.  R.  Co.,  II  Daly  [iX.  V.)  122.  St.  Louis 
6-  .V.  /•■.  A'.  Co.  V.  McClain,  80  Te.x.  85,  15 
6'.  W.  Rep.  789.  I 

An  employe  is  bound  to  use  ordinary  care 
to  avoid  the  dangers  that  arise,  whether 
usually  incident  to  the  service  or  not. 
Schroeder  v.  Chicago  &^  A.  R.  Co.,  53  Am. 
&^  Eng.  R.  Cas.  436,  108  Mo.  322,  18  S.  JV. 
Rep.  1094,  Alcorn  v.  Chicago  &*  A.  A*.  Co., 
53  ^li/i.  &"  Eng.  R.  Cas.  87,  108  Mo.  Si,  18 
.S.  W.  Rep.  1S8.— OU(n'lNG  Darracott  v. 
Chesapeake  &  O.  R.  Co.,  31  Am.  &  Eng.  R. 
Cas.  157,  83  Va.  2SS.—Cruhh_field  v.  Rich- 
mond &^  D.  R.  Co.,  78  X.  Car.  300,  16  Ant. 
Ry.  Rep.  212. 

A  servant  is  under  tlie  same  obligation  to 
provide  for  his  own  safety  from  dangers  of 
which  he  has  notice,  or  might  discover  by 
the  use  of  ordinary  care,  as  a  master  is  to 
provide  it  for  iiim.  Warnicll  v.  Maine  C. 
R.  Co.,  31  Am.  &•  Eng.  R.  Cas.  272,  79  Me. 

*As  in  (Uity  of  servaiu  to  u.se  reason.-.ble  care 
to  avoid  personal  iiijurv,  see  note,  6  L.  R.  A. 
584. 


397,  4  A'.  Eng.  Rep.  692,  10  All.  Rep.  49.— 
Rkviewixg  Indianapolis,  B.  &  W.  R.  Co. 
V.  Flanigan,  77  111.  365;  Ft.  Waytie,  j.  & 
S.  R.  Co.  V.  Gilderslecve,  33  Mich.  133; 
Wheeler  T'.  Wason  Mfg.  Co.,  135  Mass.  29S; 
Hathaway  v.  Michigan  C.  R.  Co.,  51  Mich. 
253,  47  Am.  Rep.  369. 

It  is  proper  for  a  ctmrt  to  refuse  to  charge 
that  the  same  degree  of  care  is  reciuired 
from  an  employe  engaged  in  his  duly  upon 
the  track,  that  is  required  from  a  person 
crossing  the  track  or  from  one  not  an  em- 
ploye going  upon  the  track  for  any  purpose. 
Roll  V.  X or  them  C.  R.  Co.,  15  //un  (A'.  ]'.) 
496  ;  aj/irwcd  in  80  X.   J ',  647,  me>n. 

298.  Care  such  a.s  ii.sed  by  iM-ndent 
persons  untlcr  like  eircunistances.— 
The  servant  of  a  railway  company,  to  re- 
cover for  a  personal  injury  growing  out  of 
negligence  of  the  company,  must  have  used 
ordinary  care  on  his  part,  considering  his 
surroundings;  that  is,  such  care  as  a  man  of 
ordinary  prudence  would  usually  e.xercise 
under  the  same  or  like  circumstances. 
U'alhish  R.  Co.  V.  Elliott,  4  Am.  &^  Eng.  R. 
Cas.  651,  98  ///.  48 1.  Schults  V.  Chicago  &* 
X.  IV.  R.  Co.,  44  Wis.  638,  18  Am.  Ry.  Rep. 
146. 

If,  having  been  duly  notified  of  danger,  the 
em[)loye  fails,  from  inattention,  indifference, 
absent  mindedness,  or  forgetfulncss,  to  in- 
form himself  of  the  particular  facts,  or  to 
take  the  necessary  steps  to  avoid  injury — in 
other  words,  if  lie  fails  to  exercise  the  care, 
watchfulness,  and  caution  which  men  of  or- 
dinary prudence  would  exercise  under  the 
circumstances— he  is  guilty  of  contributory 
negligence.  Louisville  &^  X.  R.  Co.  v.  Hall, 
39  Ani  i»  Eng.  R.  Cas.  298,  87  Ala.  708,  4 
L.  R.  y.710,6  So.  Rep.  277. 

It  is  not  under  all  circumstances  con- 
tributory negligence  in  a  servant  to  expose 
himself  to  danger  which  he  could  avoid.  If 
the  danger  be  not  so  great  nor  so  immi- 
nent that  a  man  of  ordinary  prudence  would 
refuse  to  encounter  it  in  the  performance 
of  his  duty,  the  servant  who  voluntarily  in- 
curs the  danger  is  not  necessarily  guilty  of 
contributory  negligence.  Louisville,  X.  A. 
6^  C.  R.  Co.  V.  IloMs.  3  /nd.  App.  445,  29 
A^  E.  Rep.  934. 

299.  Efl'«H't  ol'enii)loye'siief»iiffeiice 
as  a  defense,  se'ierally.*— A  railroad 


*  Contributory  nenlJHi-'nce  of  servants  as  a  de- 
fense, sci;  note,  36  Am.  Dr.c.  286.  See  also  44 
Am.  ct   Fno.  R.  Cas.   cf.s.  id"!r. 
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employe  cannot  recover  for  injuries  received, 
if  hib  own  neglij^ence  conlribuied  in  part 
to  the  injury.  /)uu^>  v.  Xoi  them  I\ic.  K. 
Co.,  i8  Ft\i.  Kcp.  625.  Bauer  v.  St.  Louis,  /. 
M.  &-  S.  A'.  Co.,  46  ,/;•/•.  38S.— Quoting 
Baltimore  iS:  P.  R.  Co.  v.  Jcjnes,  95  U,  S. 
439;  Scliofield  V.  Cliicaj^o,  M.  &  St.  P.  LI. 
Co.,  114  U.  S,  617;  Williams  ?'.  Cliicaf;o, 
M.  &  St.  P.  K.  Co.,  64  Wis.  I,  24  N.  W. 
Rep.  423  ;  Holland  v.  Chicaj,ro,  M.  &  St.  P. 
R.  Ci>.,  18  Fed.  Rep.  243. — S/uTtn  v.  lYew 
Wnk,  N.  If.  &*  //.  A".  Co.,  Gt,  Conn.  573. 
Central  A\  (j^  B.  Co.  v.  Kitchens,  83  Ga.  83,  9 
5.  E.  Kep.  827.  Chicago,  B.  6^•  (^  H.  Co.  v. 
Merckes,  36  ///.  App.  195. 

Where  the  employe  and  the  company 
were  equally  to  blame  for  the  injury,  the 
company  is  not  liable.  Indianapolis &'  C.  R. 
Co.  V.  Lm>e,  10  Ind.  554.  Vicksbnii;  &>  M. 
A'.  Co.  V.  IVil/cins,  47  Miss.  404.— DiSTiN- 
GUi.sillN'G  Little  Miami  R.  Co.  7>.  S'ovens, 
20  Ohio  415.  RiiviKWiNG  Mad  River  &  L. 
E.  R.  Co.  ti.  Barber,  5  Ohio  St.  541  ;  Lalor 
V.  Chicau:o,  B.  &  g.  R.  Co.,  52  111.  401.— 
Cornivall  v.  Charlotte,  C.  6-»  A.  K.  Co.,i)7  A'. 
Car.  II,  2  S.  E.  Kep.  659. 

But  this  rule  is  subject  to  the  qualifica- 
tion tliat  contributory  negligence  will  not 
defeat  the  action,  if  the  defendant  might, 
by  the  exercise  of  rea.sonable  care  and  pru- 
dence, have  avoided  the  consequence  of  the 
injured  parly's  >.ieg!igence.  drand  Trunk 
I\.  Co.  V.  Ives,  144  U.  S.  40S,  12  Sup.  Ct.  Kep. 
679.— QuoTKi)  l.\  Southern  Pac.  Co.  v. 
LalTerty,  57  Fed.  liep,  536.  Refkkkkd  to 
IN  Northern  Pac.  R.  Co.  t'.  Sullivan,  53  Fed. 
Rep.  219,  10  U.  S.  App.  473,  3  C.  C.  A.  506. 

Negligence  or  carelessness  not  contribut- 
ing to  the  injury,  would  not  prevent  a  re- 
covery. Savannah,  F.  &*  IV.  A'.  Co.  v. 
Barber,  71  Ga.  644. 

A  person  engaged  .is  a  car  inspector  with 
full  knowledge  of  the  dangers  incident  to 
the  service,  who  is  injured  by  ihe  engine  of 
anotiier  company,  which  has  the  privilege 
of  running  over  the  same  track,  through 
the  negligence  of  the  engineer  of  the  lessee 
company,  cannot  recover  f:om  the  company 
employing  liim,  unless  he  be  free  from  neg- 
ligence contributing  to  the  injury.  Bauer 
v.  St.  Louis,  I.  M.  &^  S.  K.  Co.,  46  Ark.  388.— 
yi'oiKNG  Clark  v.  Chicago,  B.  &  Q.  R.  Co., 

9-2  PI-  43- 

Where  an  employe  sues  for  a  personal  in- 
jury sustained  by  him  in  consequence  of  a 
hand-car  leaving  the  track,  upon  which  car 
he  was  rilling,  and  the  running  of  whioli  he 


controlled,  he  must,  in  order  to  recover, 
show  alFirmaLively  that  he  was  free  from 
fault,  or  that  there  was  negligence  by  the 
company  sufficient  to  have  caused  the  riin- 
oll.  Central  K.  &^  B.  Co.  v.  Kenney,  58  Ga. 
48 5,  \(i  Am.  Ry.  Kep.  131. 

When  employes,  aware  of  the  dangers, 
voluntarily  use  implements  which  tlu.\ 
know,  or,  by  the  e.\ercise  of  the  knowled.i;t.. 
tlu:y  possess,  might  know,  are  not  so  well 
adapted  to  their  business  as  other  imple- 
ments, they  cannot  recover  damages  for  in- 
juries resulting  therefrom,  whicli  might  have 
been  avoided  by  tlie  use  of  that  ordinary 
care  which  it  is  the  duty  of  every  one  to 
use.  Houston  &»  T.  C.  K.  Co.  v.  Conrad,  62 
Tex.  627. 

Such  is  particularly  the  case  when  the 
work  in  which  the  injured  party  was  en- 
gaged was  not  such  as  was  contemplated  by 
his  employer  to  be  performed  in  the  man- 
ner done  by  him.  Houston  ijr'  T.  C.  R.  Co. 
V.  Conrad,  62  Tex.  627. 

JJOO. as  Ji  (lelV'iise  iu  statutory 

actions. — In  an  action  under  section  2590, 
Ala.  Coiie  of  18S6,  by  an  employe  against 
a  company  for  a  personal  injury,  the  de- 
fense of  contributory  negligence  is  open  to 
the  employer;  but  tlie  mere  fact  that  the 
employe  has  performed  work  knowing  it  to 
be  dangerous  does  not  of  itself  consiilute 
contributory  negligence;  it  must  appear 
that  he  performed  the  dangerous  work  in 
a  negligent  manner.  Mobile  &^  B.  R.  Co.  v. 
Jfolborn,S4  ^lla.  133,4  So.  Rep.  146. — Re- 
viKWKi)  IN  Wilson  z'. Louisville  &  N.  R.  Co., 
85  Ala.  269. 

The  defense  is  established  by  proof  that 
the  employe,  having  discovered  the  defect 
or  obstruction  wiiich  caused  the  injury, 
fa'led  to  give  notice  of  it,  and  yet  continued 
in  the  service;  but  if  he  gave  reas(!n;iino 
notice  on  discovering  it,  his  further  ccn- 
tinuance  in  the  service  would  not  amount  lo 
contributory  negligence,  unless  the  peril 
thereby  became  so  imminent  and  impend- 
ing that  a  man  of  reasonable  f)rudence  would 
not  have  continued  in  the  service.  High- 
land/\vc.  &^  B.  R.  Co.  v.  Walters,  f)\  Ala. 
435,  8  So.  Rep.  357.— D1.SAPPK0VKU  IN  Kan- 
sas City,  M.  &  B.  R.  Co.  v.  Burton,  53  Am. 
&  Eng.  R.  Cas.  115,  97  Ala.  240,  12  So.  Rep. 
88. 

Illinois  Rev.  St.  1874,  p.  582,  provides  that 
every  person  operating  machinery  by  means 
of  a  tumbling  rod  or  line  of  shafting,  shall 
keep  the  same  safely  boxed  nrsccureti  while 
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running.  Defendant  company  maintained 
a  pump  at  a  water  station  which  was  worked 
by  liorse  power,  the  pump  beinj,'  connected 
hy  a  tumbling  rod  or  sliaft  with  the  liorse 
power,  and  the  plaintiff  was  injured  while 
operating  the  same  by  the  shaft  catching  in 
his  clothes.  Held,  that  the  rule  of  con- 
tributory negligence  prevailed  in  an  action 
under  the  statute  for  the  injury,  as  in  other 
cases.  Wabash,  St.  L.  dr^  P.  A'.  Co.  v. 
Thompson,  lo  ///.  App.  271. — Reviewing 
Illinois  C.  R.  Co.  v.  Hetherington,  83  111. 
510. 

Section  193,  Miss.  Const.  1890,  which  pro- 
vides that  "  knowledge  by  any  employe  in- 
jured of  the  defective  or  unsafe  character  or 
condition  of  any  machinery,  ways,  or  ap- 
pliance shall  he  no  defense  to  an  action 
for  injury  caused  thereby,  except,"  etc., 
abolishes  the  defense  of  contributory  negli- 
gence in  such  actions,  unless  the  negligence 
uf  such  eniploye  be  wilful  or  reckless. 
Welsh  V.  Alabama  &^  .  R.  Co.,  70  Miss.  20, 
1 1  So.  Rep.  723. 

Where,  in  such  case,  the  employe  testi- 
fied that  lie  liad  seen  that  the  appliance 
causing  the  injury  was  defective,  but  had 
reported  it  and  believed,  or  had  reason  to 
believe,  it  had  been  remedied,  it  was  for  tlif 
jury  to  say  whether  he  was  wilfully  or  reck- 
lessly negligent  in  his  use  of  it.  Welsh  v. 
Alabama  C^  V .  R.  Co.,  70  Miss.  20,  11  So. 
Rep.  723. 

An  action  for  a  personal  injury  cai'sed  by 
collision  with  a  moving  train,  under  the  pro- 
visions of  the  Tenn.  Code,  §§  1166  el  scq., 
will  not  lie  in  behalf  of  a  servant  or  employe 
of  the  company,  whose  negligence  caused 
or  contributed  to  the  accident  or  collision 
occasioning  the  injury.  East  Te)tn.,  V.  &-» 
G.  R.  Co.  v.  Rush,  15  Lea  {Tenn.)  145. — 
Qldtint,  Louisville  &  N.  R.  Co.  %>.  Robert- 
son, 9  Meisk.  (Tenn.)  276;  Louisville  &  N. 
K.  Co.  V.  Rnrke,  6  Coldw.  (Tenn.)  45. 

;j<)l.  3lii.st  proximately  contribute 
to  tlie  iii,iury. — Though  the  master  be 
t;:iilty  of  negligence,  yet  if  the  injury  to 
plaintiff  be  the  proximate  result  of  his  (jwn 
iK';;li4'Dnce,  he  cannot  recover.  Sexton  v. 
Tiirney,  89  Va.  341,  15  S.  E.  Rep.  862. 
Colorado  C.  R.  Co.  v.  Ogden,  3  Colo.  499, 
Houston  &>  T.  C.  R.  Co.  v.  O'Hare,  64  Te.K. 
600.  O'Neal  V.  Chicago  &>  I.  C.  R.  Co.,  132 
fnd.  iio,2iN.E.  Rep.  669. 

If  the  evidence  of  either  the  plaintiff  or 
the  defendant  clearly  shows  that  the  plain- 
tiff was  guilty  of  the  negligence  which  was 


the  direct  cause  of  the  injury,  there  can  be 
no  recovery  against  the  defendant.  Caw- 
ley  v.  Winifredc  R.  Co.,  31  W.  Va.  116,  5  S. 
E.  Rep.  318.— Following  Riley  v.  West 
Virginia  C.  &  P.  R.  Co.,  27  W.  Va.  145. 

The  mere  fact  alone  that  tiie  injuries  re- 
ceived by  an  employe  were  inflicted  while 
such  employe  was  acting  in  disobedience  of 
known  rules,  will  not  relie\e  the  master  of 
liability;  but  if  the  violation  in  wliole  or  in 
part  of  such  rules  is  the  cause  of  the  injury, 
it  will  prevent  a  recovery  by  the  employe. 
San  Antonio  &^  A.  P.  R.  Co.  v.  Wallace,  44 
Am.  (Sr~»  Eng.  R.  Cas.  564,  76  Tex.  636,  13  S. 
W.  Rep.  565.— Approved  in  Bennett  v. 
Northern  Pac.  R.  Co.,  2  >'    ■):ik.  112. 

Where  it  appears  that  ,  en)])loye  could 
have  averted  an  accident  by  tiie  exercise  of 
ordinary  care  and  has  failed  to  do  so,  and 
an  injury  is  the  proximate  :osult  of  his 
failure  to  do  so,  it  would  be  offering  a  pre- 
mium for  negligence  to  allow  him  to  recover, 
as  well  as  being  oppressive  to  the  com- 
pany and  detrimental  to  the  interests  of  the 
public.  Callahan  v.  Louisville  <S-»  N.  R.  Co., 
II  Fed.  Rep.  536. 

If  an  employe  be  injured  by  reason  of 
negligence  in  moving  the  train  while  he  is 
endeavoring,  in  the  line  of  his  duty,  to  lift 
or  put  in  shape  a  bumper,  the  fact  that  the 
bumper  was  defective  will  not  bar  a  re- 
covery. Central  R.  iS>»  J>.  Co.  v.  Lanier,  83 
Ga.  587,  10  S.  E.  Rep.  279. 

Negligence  in  running  a  tr.iin  through  a 
city  at  a  greater  rate  of  speed  than  is  al- 
Icnved  by  an  ordinance  will  not  defeat  a 
recovery  for  an  injury  to  an  employe,  where 
the  speed  of  the  train  does  not  cause  the 
injury.  ImI.'c  Shore  &'  M  S.  R.  Co.  v. 
Parker,  41  Am.  &=  Rng.  R.  Cas.  339,  131  ///. 
557,  23  N.  E.  Rep.  237 ;  affirming  33  ///. 
App.  405. 

The  contributory  negligence  ot  an  em- 
ploye will  not  prevent  his  recovery  for  per- 
sonal injuries,  where  the  presumed  cause  of 
the  injury  is  a  want  of  sufficient  servants,  or 
their  incompetency.  Harvey  v.  Xew  York 
C.  &~-  H.  R.  R.  Co.,  19  Hun  (N.  Y.)  556. 

Tlie  conductor  of  a  freight  train,  in  vio- 
lation of  the  known  rules  of  the  company, 
boarded  his  train  while  it  was  moving,  and 
while  standing  upon  the  top  of  a  box  car 
was  knocked  off  and  killed  by  a  scaffold 
suspended  over  a  bridge.  There  was  evi- 
dence to  the  effect  that  it  was  customary 
and  simieiimes  the  duty  of  conductors,  al- 
though forbidden  by  a  rule,  to  be  on  the  top 
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of  a  box  car,  and  llial  the  cunductor  could 
not  board  the  train  while  .yoinj;  back  to  the 
caboose,  on  account  of  obstructions  along 
the  track.  y/cA/,  that  the  conductor  was 
guilty  of  conuibutor\  negligence,  which 
picchided  a  recovery  for  his  deatli.  Sdu 
All/onto  &-  .4.  /'.  K.  Co.  v.  U'al/aci;  44  ^hit. 
&^  Eii^i^.  K.  Ciis.  564,  76  Te.v.  636,  13  ,i".  IV. 
Kef.  565. 

',Wii.  Illustrations  <»!' what  is  proxi- 
mate faiisc.  —  A  brakenian  engaged  in 
switching  cars,  and  who  had  control  of  all 
such  work  done  by  his  train,  switched  some 
cars  on  a  side  track  and  left  them  in  such  a 
position  that  while  ascending,  by  order  of 
the  conductor,  the  ladder  at  the  side  of  an- 
other car  passing  on  tlie  main  track,  very 
shortly  afterwards,  there  was  not  space 
enough  to  permit  his  body  to  pass  safely 
between  the  cars,  and  he  was  caught  an:l 
killed.  Ilflci,  that  his  contributory  negli- 
gence was  the  proximate  cause  of  his  death, 
and  there  could  be  no  recovery.  iXeiviiian 
V.  Chiiago,  M.  &^  St.  P.  A'.  Co.,  44  ^/w.  iS- 
A'/tg.  A'.  Cas.  555,  So  /07i'(i  672,  45  A'.  IF. 
A\'/>.  1054. 

The  jury  having  found  that  it  was  negli- 
gence for  an  emi)loye  to  leav'c  a  car  which 
was  standing  near  another  car  which  was 
moving,  the  act  of  so  leaving  will  be  deemed 
the  proximate  cause  of  the  injury.  Daccy 
V.  O/J  Colony  h\  Co.,  I  53  Mass.  112,  26  A'.  E. 

A\-/>.  437. 

:$<>.■».  Illustrations  of  what  is  not 
]U'<)\iinat('  «'aus<'. — -It  cannot  be  said 
tliat  the  employe  injured  l)y  an  obstruction 
near  the  track  was  negligent  in  being  in 
the  jxisition  in  which  he  was  when  struck, 
although  at  the  time  he  was  making  an 
effort  to  alight  while  the  train  was  moving 
rapidly,  such  pur[)ose  and  effort  not  being 
the  proximate  cause  of  tlie  injury.  A'n/Lsas 
City,  M.  iS-  /)'.  A'.  Co.  v.  Burton,  53  Am.  &> 
Eug.  A\  Cas.  115,  97  .Ua.  240,  12  So.  Rep.  88, 

A  section  hand  stood  on  tlie  lower  step 
of  a  car  and  was  injured  by  coming  in  con- 
tact with  the  lever  of  a  switch  which  was  so 
constructed  as  to  rub  the  side  of  the  car. 
Held,  tliat  the  proximate  cause  of  the  in- 
jury was  the  negligent  construction  of  the 
switch,  and  not  his  standing  where  he  did. 
Hoss  V.  Xor  titer  It  Pac.  K.  Co. ,  5  Dak.  308,  40 
A'.   IV.  Kep.  590. 

80-I:.  \Vhat  acts  constitute  con- 
trilMitory    nef?li};ence,    generally.*— 

*  What  acts  constitute  contributory  negligence 


In  the  absence  of  any  special  circui.istances, 
an  experienced  switchman  who  is  proceed- 
ing with  his  customary  duties  between  two 
tracks,  where  the  observance  of  care  will 
enable  him  to  perform  such  duties  in  safety, 
cannot  be  caid  to  l)c  so  absorbed  in  his 
duty  as  to  exciupthim  from  the  necessity  of 
exercising  care  for  his  own  safety,  and  his 
faihire  to  do  so  constitutes  contributory 
negligence.  Cincinnati,  /.,  St.  L.  &^  C.  A'. 
Co.  V.  Lonj^r^  31  ^//i,  (S„j  Eni^.  P.  Cas.  138, 
112  /;/(/.  166,  II  West.  Pep.  322,  13  N.  E. 
Pep.  659. 

An  employe  whose  duty  with  his  co-em- 
pioyes  is  to  unload  from  cars  and  stick  up 
in  piles  in  the  co'  jany's  lumber  yards 
sawed  oak  timber  ei^osited  there  to  be 
used  in  tiie  manufacture  and  repair  of  cars, 
cannot  recover  damages  of  the  company 
lor  an  injury  received  by  the  falling  upon 
him  of  an  adjoining  pile,  caused  by  the  neg- 
ligence of  himself  and  of  his  co-emi)loyes. 
Langlois  v.  Maine  C.  P.  Co.,  84  ATe.  161,  24 
Atl.  Pep.  8a;. 

Plaintifl  was  sent  out  with  others  on  a 
hand-car  to  shovel  snow,  in  cliarge  of  a 
boss,  on  a  very  cold  morning,  and  twice  re- 
marked that  he  believed  his  feet  were 
frozen,  and  mildly  requested  the  car  to 
stop  and  let  him  walk,  which  was  not  done; 
but  it  appeared  that  it  would  have  been 
proper  for  him  to  have  used  the  brakes  and 
stopped  the  car.  After  arrival  at  the  place 
of  W(5rk,  he  could  have  availed  himself  of 
shelter  and  fire,  but  he  did  not  do  so,  am! 
continued  to  work  for  a  considerable  time, 
when  his  feet  were  found  badly  frozen. 
Held,  that  his  own  contributory  negligence 
defeated  a  recovery.  Farmer  v.  Cenlr,>! 
Iowa  P.  Co.,  67  hnva  136,  24  X.  W.  Pep. 
895. 

.A  station  master  to  whom  were  given  the 
cliarge  and  management  of  all  tin;  freitlit 
trains  within  his  division,  and  on  whom  the 
special  duty  devolved  of  keeping  the  track 
clear  of  obstructions,  while  engaged  in  at- 
tending to  his  own  personal  afl'airs,  was 
crossing  the  railway  less  than  So  rods  from 
a  public  highway,  and  was  run  over  and  in- 
jured by  one  of  the  trains.  The  eni;ineer 
failed  to  ring  the  bell  or  sound  the  whistle. 
Held,  that  the  station  master  was  not  mere- 
ly an  employe  of  the  companj*,  but,  being 
its   agent,    having  superintendence   of  the 
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freight  trains,  he  could  not  hcjkl  the  cotn- 
piuiy  responsible  for  the  nei^ligence  of  the 
enj^ineer  in  failing  to  sound  the  bell  or 
wiiistle  ;  that  if.  he  was  not  at  the  time  act 
inc;  as  such  agent  lie  was  failing  in  his  duty, 
anil  could  not  make  liis  negligence  the 
foundation  of  a  recovery.  Ei'aiis  v.  Allan- 
ti.:  .1^  P.  R.  Co.,  62  Mo.  49. 

.•JO,"*.  Wliat  sic'ts  ilo  not  constitute 
contributory  nc'tjlis'euce,  {jeiierally. 
—  Where  a  tireman  has  no  authority  to  in- 
terfere with  the  engineer  in  the  manage- 
ment of  a  train,  negligence  cannot  be 
iinjiiited  to  him  because  he  did  not  en- 
deavor to  enforce  obedience  to  the  regula- 
tions of  the  conipany  upon  the  engineer. 
Xcui  Jersey  &•  A^  I'.  A'.  Co.  v.  Voini^,  49 
FeiL  h'ep.  723,  i  U.  S.  App.  96,  i  C.  C.  A.  428. 

A  delay  of  a  moment  or  two  by  the 
plaintilf  in  obeying  the  orders  of  the  con- 
ductor, uliile  putting  or  his  overcoat  and 
gloves,  necessary  piecautions  against  the 
inclement  weatiier,  docs  not  constitute  con- 
tributory negligence  on  his  part,  altiiough 
the  sligiit  delay  may  have  caused  his  col- 
lision witii  a  projecting  rock  in  passing  it. 
Cn-o}\i;ia  I'ac.  R.  Co.  v.  Davis,  92  Ala.  300, 
9  .s'(>.  Rep.  252. 

When  a  railroad  employe  conducts  him- 
self in  accordance  with  the  rules  and  cus- 
toms (jf  his  occupation  as  required  by  his 
employer,  the  mere  fact  that  he  attempts  a 
hazardous  act  will  not  make  him  guilty  of 
negligence.  Louisville,  E.  Sf'  St.  I..  Con.  R. 
Co.  v.  Utz,  133  Intl.  265,  32  .\'.  E.  Rep.  S81. 

If  the  employe  exercised  ordinary  and 
reasonable  care  in  tiie  performance  of  the 
daties  in  whicli  he  was  engaged,  at  the 
time  of  the  injury,  he  was  not  .guilty  of 
contributory  negligence.  Greenleaf  v.  Du- 
buque (S^*  S.  C.  R.  Co.,  33  /otca  52. 

One  employed  as  a  man  of  all  work 
about  a  round  house  and  required  to  assist 
in  taking  engines  in  and  out  of  the  round 
house,  who  has  not  been  specially  in- 
structed as  to  his  duties,  is  not  to  be  held 
chargeable  with  negligence  upon  uncertain 
ami  nice  distinctions  as  to  the  limits  of  his 
employment,  when  in  good  faith  he  per- 
forms a  service  outside  the  line  of  his  duty. 
GruHiiis  V.  C/iieaq-o.  Si.  P.  &>  A'.  C.  A'.  Co., 
81  lo^aa  444,  46  A^.   IV.  Rep.  1067. 

A  head  brakeman,  in  the  absence  of  in- 
structions to  the  contrary,  cannot  as  matter 
of  law  be  charged  with  negligence  or  a  vio- 
lation of  duty  in  riding  on  the  engine  in 
conformity  with  the  usual  custom  of  head 


brakemen,  sanctioned  by  the  chief  ofTicers 
and  agents  of  the  corporation.  Spro//x  v. 
Boston  iS'  A.  R.  Co.,  58  A'.  J'.  56,  9  ./;//.  Ry. 
Rep.  475  ;  ajjhtnin^  60  Uarb.  30,  3  '!'.&-'  C. 
54.  — Ki'.fEKRKU  TO  IN  Bootli  V.  Boston  & 
A.  R.  Co.,  67  N.  Y.  593. 

Plaintiff's  intestate,  who  was  employed  in 
a  grain  elevator,  was  killed  while  engag.'d 
in  unloading  a  car,  the  brakes  o;  which 
were  set,  by  another  car  coming  violently 
against  it  and  forcing  it  from  its  position. 
It  appeared  that  he  was  rightfully  there, 
and  engaged  in  the  discharge  of  his  duties, 
under  circumstances  not  reciuiring  the  exer- 
cise of  special  caution.  Held,  that  the  jury 
might  find  that  he  was  in  the  exercise  of 
due  care.  Maguire  v.  Fitchburi;  R.  Co.,  34 
//w.  &>  Eng.  R.  Cits.  9,  146  J/<r«.  379,  6  JV. 
Euif.  Rep.  33,  IS  jy.  £■  y^'ep.  904.— DiSTlx- 
GUISIIING  Hinckley  v.  Ca[)e  Cod  R.  Co., 
120  Mass.  257.— Al'l'LiKD  IN  Maher  7/.  Bos- 
ton &  A.  R.  Co.,  158  Mass.  36. 

30G.  KdcM't  of  lack  of  skill  and  ex- 
perience.— Ordinarily,  when  an  adult  per 
son  solicits  employment  in  a  particular  line 
of  work,  the  act  of  solicitation  is  an  asser- 
tion by  the  person  seekingemid.n  nient  that 
he  is  competent  to  discharge  all  its  ordinary 
duties;  and  it  is  one  of  the  general  implied 
conditions  of  every  contract  for  service 
with  an  adult  person  that  the  servant  is 
competent  to  discharge  the  duties  for  which 
he  is  employed.  It  is  the  fault  of  the  ser- 
vant if  he  undertakes  without  snflicieht 
skill,  or  a|)plies  less  than  the  occasion  re- 
quires. Union  Pac.  R.  Co.  v.Estes,  37  Ran. 
715,  i6  Pac.  Rep.  131. 

But  the  company  is  liable  to  a  passenger 
or  subordinate  emplove  injured  by  the  un- 
skilfulness  of  such  employe.  Alexander  v. 
Louisville  &^  lY.  R.  Co.,  25  Am.  £-=  Eng.  R. 
Cas.  458,  S3  Ay.  5S9. 

Where  a  company  has  knowledge  of  the 
extent  of  skill  and  inforn  ation  of  a  brake- 
man,  it  cannot  defend  an  action  for  personal 
injuries  caused  by  dcfectiv.;  n'.achinery,  bv 
showing  the  brakeman's  want  of  proper 
skill.  Coins  v.  C/iicago,  R.  I.  &-  P.  R.  Co., 
37  Mo.  App.  221. 

Where  an  inexperienced  employe  is  in- 
jured while  doing  work  as  marked  out  and 
directed  by  a  superintendent  who  had  ex- 
.perience,  and  where  plaintilT  did  not  foresee 
the  danger,  a  jury  are  warranted  in  finding 
him  free  from  contributory  negligence. 
Texas  <S-  P.  R.  Co.  v.  French,  ( Tex,  Civ. 
App. )  22  5.  W.  Rep.  866. 
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307.  Ueniaiiiin^  in  service  involv- 
ing <liinj4er.— The  fact  lliat  an  employe 
knows,  or  could  know  by  ordinary  care,  of 
defects  in  tlie  a])pliances  about  which  he 
works  wliicii  render  his  employment  more 
than  ordinarily  liazardous, and  still  remains 
in  the  employment  until  he  is  injured,  tends 
to  show  contributory  negligence,  but  is  not 
conclusive  of  such  negligence.  Perii^o  v. 
ChiCiXgo,  R.  I.  (S~*  /'.  A".  Co.,  55  Io7i'a  326,  7 
i\.  ir.  Rep.  627. 

When  a  servant  is  fully  aware  of  the  dif- 
licultit;s  and  hazards  he  is  required  or  ex- 
pe  ■ted  to  encounter,  and  without  objection 
or  protest  undertakes  ox  continues  in  the 
hazardous  occupation,  subjecting  himself 
voluntarily  to  danger  that  may  reasonably 
be  anticipated  and  of  which  he  is  fully 
aware,  he  should  not  be  exonerated  from 
the  consequences  of  his  own  rashness  or 
negligence  by  a  mere  blind  trust  in  the 
superior  wisdom  of  his  master  or  his  mas- 
ter's agent,  to  whom  he  is  subordinate. 
Jones  V.  Roacli.  oij.  e-  S.  {N.  Y.)  24S.— Dis-* 
TiXGUisHi.NG  Plank  V.  New  York  C.  &  H. 
K.  K.  Co.,  60  N.  Y.  607. 

An  employe  being  justified  in  relying 
upon  the  inspection  of  all  points  of  danger 
by  his  superior,  would  not  be  negligent  in 
remaining  at  work  if  the  danger  whicli  ex- 
istefi  could  not  be  seen  by  him.  Deppc  v. 
C/ih\tgo,  R.  I.  &>  P.  R.  Co.,  38  Iowa 
592. 

A  sc  vant  is  not  necessarily  chargeable 
with  negligence  in  remaining  in  tlie  master's 
employn  ent,  although  he  may  know  that 
the  appliances  for  carrying  on  the  business 
are  defective  and  insufficient,  if  the  dangers 
or  risks  are  not  such  that,  as  a  prudent  man, 
he  was  bound  not  to  assume  them,  and  to 
refuse  to  continue  in  the  service.  Thorpe  v. 
Missouri  Pac.  R.  Co.,  89  Mo.  650,  2  5.  W. 
Rep.  3. 

The  knowledge  of  a  freight  brakeman  of 
the  unsafe  condition  of  a  track,  caused  by 
a  defective  rail,  will  not  defeat  a  recovery 
for  his  death,  if  it  was  not  so  dangerous  as 
to  threaten  immediate  injury,  or  if  lie  might 
have  reasonably  supposed  that  he  could 
safely  work  about  it  by  the  use  of  care  and 
caution.  Soeder  v.  St.  Louis,  I.  M.  <S-  ^S'.  R. 
Co.,  100  Mo.  673,  13  i'.  W.  Rep.  714.— 
OuciTKD  IN  Mahaney  v.  St.  Louis  &  H.  R. 
Co.,  108  Mo.  191  ;  Hughes  v.  Fagin,  46  Mo. 
A  pp.  37. 

When  a  workman  or  servant  gives  notice 
to  his  employer  of  a  defect  in  the  machinery 


which  he  is  required  to  use,  and,  relying  on 
his  employer's  promise  to  have  the  delect 
remedied, continues  in  the  service,  he  is  not 
guilty  of  contributory  negligence,  "at  least 
until  a  reasonable  time  elapses  within  which 
to  make  the  repairs."  Woothuard  Iron  Co. 
V.Jones,  So  .lla.  123. 

308.  Fj'.iliire  ofeuii>loye  to  inform 
himself.— The  employe  is  cliarged  with 
the  knowledge  of  such  defects  as  he  could 
have  ascertained  by  the  exercise  of  reason- 
able care  and  diligence  to  inform  himself. 
0/iio  (5-»  M.  R.  Co.  V.  Pearcy,  128  hid.  197, 
27  N.  E.  Rep.  479.  Haden  v.  Sioux  Cily  &^ 
P.  R.  Co.,  (Iou>a)  48  A'.  IV.  Rep.  jy^. 

But  unless  the  risks  are  patent  he  is  not 
under  the  .same  obligation  to  know  the 
nature  and  extent  thereof  as  is  the  master. 
Me  Donald  v.  Chicago,  St.  P.,  M.  &-  O.  R. 
Co.,  41  Minn.  439,  43  X.  IV.  Rep.  380. 

Negligence  in  a  servant  may  consist,  and 
often  does,  in  failing  to  hnozo  as  well  as  in 
failing  to  do;  and  such  is  always  the  case 
where  it  is  his  duty  to  inform  himself  and 
to  know.  IIe7vitt  v.  Flint  <S-»  /'.  M.  R.  Co., 
31  Am.  &->  Eng.  R.  Cos.  249,  67  Mich.  61,  11 
West.  Rep.  148,  34  N.  IV.  Rep.  659. 

It  is  the  duty  of  an  engineer  runring 
trains  upon  a  chartered  railroad  to  know 
who  is  in  possession  of  the  line  and  its 
franchises,  or  to  use  due  diligence  to  ascer- 
tain. Dunlap  V.  Richmond  &>  D.  R.  Co.,  81 
Ga.  1 36,  7  S.  E.  Rep.  2S3. 

Wliere  an  employe  is  injured  by  being 
knocked  from  a  car  by  another  car  placf  c". 
dangerously  near  on  a  side  track,  if  it  ap- 
pears that  he  did  not,  in  the  exercise  of 
ordinary  care,  know  the  circumstance,  and 
was  without  actual  knowledge  of  tlie  pr(jx- 
imity  of  the  car,  or  had  no  reason  to  believe 
that  it  was  dangerously  near,  and  that  the 
proximity  was  not  due  to  previous  neg- 
ligence on  his  part,  a  recovery  cannot  be 
defeated  upon  the  theory  that  he  was  re- 
miss in  not  informing  himself  of  the  situa- 
tion. Kansas  City,  M.  &*  B.  R.  Co.  v.  Pur- 
ton,  53  Ani.&-'  Eng.  R.  Cas.  115,  97  Ala.  240, 
12  So.  Rep.  88. 

The  fact  that  plaintilT  was  one  of  a  crew 
acting  under  the  orders  of  a  yard  master, 
which  placed  a  car  in  dangerous  proximity 
to  the  main  track,  plaintiff  having  no  actual 
knowledge  of  the  danger,  does  not  impute 
to  him  such  remissness  in  failing  to  inform 
himself  of  the  dangerous  position  of  the  car 
as  will  defeat  an  action  for  injuries  thereby 
sustained.     Kansas  City,  M.  6»  B.  R.  Co.  v. 
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Burton,  53  Am.  &^  Eng.  R.  Cas.  n  5,  97  Ala. 
.••jo,  12  So.  Rep.  SS. 

Plaintifl  suud  to  recover  damages  caused 
by  timbers  falling  on  him  while  engaged  in 
the  construction  of  a  railroad  bridge.  The 
company  set  up  as  a  defense  the  want  of 
care  in  plaintitT  in  not  learning  of  tiie  dan- 
gerous condition  of  the  work,  and  the  un- 
fitness or  negligence  of  the  superintendent 
in  not  providing  against  the  accident.  The 
evidence  showed  that  plainiilT  was  a  car- 
penter, and  had  been  engaged  in  framing 
timbers  some  two  miles  distant,  and  had 
only  arrived  at  the  britige  the  evening  be- 
fore, and  tliat  his  business  was  to  frame 
timber  only,  and  not  to  superintend  the 
construction  of  the  bridge.  Held,  that  he 
(lid  not  have  such  knowledge,  or  an  oppor- 
tunity to  obtain  such  knowledge,  as  would 
cliarge  him  witli  a  want  of  care.  Galveston, 
H.  (S^•  S.  A.  R.  Co.  V.  Sullivan,  2  Tex.  Un- 
rcp.  Crj.  315. 

JJOJ).  Fiiilur*;  to  act  <ui  notice  or 
lioed  wariiiiiy.* — Where  an  employe  of  a 
railway  company  knew,  or  by  the  exercise 
of  reasonable  care  could  have  known,  of  the 
company's  negligence,  whereby  he  claitus  to 
have  been  injured,  and  of  which  he  com- 
plains, he  was  guilty  of  contributory  neg- 
ligence in  incurring  the  danger,  and  he  can- 
not recover  tor  the  injury  so  sustained. 
Kitterhigham  v.  Sioux  City  &-■•  P.  R.  Co.,  18 
Am.  &^  Entc-  J^-  (-'"•''■  '4.  62  Lnca  285,  17  A', 
ff'.  Re/).  585.— FoM.owiNG  Way  T/.  Illinois 
C.  R.  Co.,  40  Iowa  34r  ;  Muldowney  v. 
Illinois  C.  R.  Co.,  39  Iowa  615;  Money  7/. 
Lower  Vein  Coal  Co.,  55  Iowa  671.  Not 
FOLLOWING  Mtildowney  ?'.  Illinois  C.  R. 
Co.,  36  Iowa  462. — Olson  v.  Si.  Paul,  M.  &• 
M.  R.  Co.,  33  Am.  &•  Enq.  R.  Cas.  386,  38 
Minn.  117,  35  ^V.  W.  Rep.  866.— DlsriN- 
r.msHF.D  IN  Oleson  v.  Chicago,  B.  &  N.  R. 
Co.,  38  Minn.  412. 

H  ;m  employe  knows  of  a  defective  track, 
and  continues  to  use  it  without  complaint 
until  he  is  injured,  he  will  be  deemed  as 
having  contributed  to  his  own  injury,  and 
cannot  recover.  Smith  v.  Meviphis  &^  L.  R. 
R.  Co.,  18  Fed.  Rep.  304.  To  the  contrary 
see  Gulf,  C.  &•  S.  F.  R.  Co.  v.  Shearer,  \ 
Tex.  Civ.  App.  343,  21  S.  IV.  Rep.  133. 

Where  an  employe,  sufficiently  apprised 
of  the  danger,  rashly  undertakes  an  act  in 

*  Various  injuries  to  employ6s  caused  by  mis- 
m.-xnaijenient  or  failure  to  Rive  proper  warn- 
ings. Contributory  negligence  as  a  defense,  see 
44  Am.  &  Eng.  R.  Cas.  644,  aistr. 


connection  with  the  manipulation  of  ma- 
chinery at  which  he  is  employed,  his  em- 
ployer is  relieved  from  responsibility  for 
any  injury  which  results.  McDade  \.  Wash- 
ington Sf^  G.  R.  Co.,  26  Am.  &^  Eng.  R.  Cas. 
325,  5  Mackey  (D.  C.)  144.  Odell  v.  Xeuj 
York  C.  &•  H.  R.  R.  Co.,  120  .V.  ]'.  323,  24 
A'.  E.  Rep.  478,  31  A'.  ]'.S.R.  27;  reversing 
42  //«;/  655,  6  N.   V.  S.  R.  99. 

Unless  the  injury  is  wholly  the  fault  of 
the  defendant.  Steiuart  v.  Philadelphia, 
IV.  &•  B.  R.  Co.,  {Del.)  17  All.  Rep.  639. 

If  plaintifl,  a  brakeman,  was  reasonably 
notified  of  the  low  bridge  overhead  by 
which  he  was  injured,  "this  put  him  on  the 
lookout,  and  on  inquiry  and  observation  "  ; 
and  if  thereby  he  might  have  ascertained 
the  location  of  the  bridge,  but  failed  to  use 
due  diligence  to  do  so,  his  want  of  knowl- 
edge was  his  own  fault,  and  his  ignorance 
was  contributory  negligence.  In  such  case 
knowledge  and  notice  are  not  synonymous. 
Louisville  &*  A^.  R.  Co.  v.  Hall,  48  Am.  &- 
Eng.  R.  Cas.  170,  91  Ala.  112,  S  So.  Rep.  371. 

An  employe  who  is  injured  while  working 
in  car  shops,  and  who  is  not  shown  to  have 
received  notice,  or  to  have  knowledge,  of 
perils  incident  to  his  employment,  caimot 
be  charged  with  contributor}'  negligence  in 
case  of  injury.  Smith  v.  Peninsular  Car 
Works,  60  Mich.  501,  27  A'.  W.  Rep.  662,  I 
Am.  St.  Rep.  542. 

310.  Honest  niistnke  in  efl'ort  to 
perform  duty.— The  conductor  of  a  pas- 
senger train  was  injured  in  ste]iping  of!  the 
rear  platform  of  the  last  car,  in  a  tunnel,  un- 
der the  momentary  impression  that  it  was 
not  the  last  car  of  the  train.  //<■/</,  that  it  was 
proper  to  refuse  an  iuFtructionthat  he  could 
not  recover  if  he  knew  the  number  of  cars 
in  the  train.  He  might  know  the  number 
of  cars,  and  yet  be  so  occupied  with  his 
various  duties  that  he  might  for  a  moment 
forget  the  number  without  being  charged 
with  contributory  negligence.  Eicro  v. 
Nev)  York  C.  6-  H.  R.  R.  Co.,  71  Hun  (A'. 
K)  213. 

In  such  case  the  conductor  was  only 
charged  with  the  exercise  of  the  care  of  a 
prudent  person  to  avoid  injury,  and  such 
care  is  consistent  with  forgetting  for  a 
moment,  in  the  press  of  other  duties,  the 
number  of  cars  in  the  train.  Fiero  v.  A'e7u 
York  C.  &^  H.  R.  R.  Co.,  71  Hun  (A:  Y.) 
213. 

Whether  contributory  neglect  be  active 
or  passive,  it  will  not  vary  the   rule  if  the 
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action  of  the  person  injured  ix-sii'.r.s  from  an 
honcbt  clTort  by  iiiiii  lo  pcrfurin  sonic  duty 
connected  wiiii  liis  slaiion,  (jr  liioui^lu  tu 
be  so  by  some  supcrixr  \vii(i  diiects  liini. 
Louisville  Sr'  N.  R.  Co.  v.  McCoy,  1 5  Am. 
&^  Eu^.  A'.  Cas.  277,  Si  A>.  \oi. 

.*J1  1.  Assiiniiiij;  (hat  signals  will  bo 
obeyed.  —  Wiiurc  a  jjiakcniati  aliL'nl[)ie(l  to 
pick  a  coupiiiij^-pin  fi(jni  ilic  Uaci<  as  a 
train  was  slovi  ly  backing'  Uiward  him,  liaving 
first  signaled  llie  fiiemaa  who  was  in  cl'arye 
of  the  locomotive  to  stop,  and  was  injured 
by  tlie  failure  of  the  fireman  to  obey  tlie 
signal,  lie  was  held  to  be  free  from  contrib- 
utory negligence  depriviuL;  him  of  the  right 
lo  recover.  Steele  v.  Central  A".  Co.,  43  loz^'a 
lOij.  — I)iSTlNt;UlSHKl)  IN  liucklew  v.  Cen- 
tral Iowa  R.  Co.,  64  Iowa  603. 

Where  the  plaintitf  had  signaled  the  en- 
gine to  slop,  and  the  circumslances  were 
such  that  he  could  n<;t  easily  tell  whether  it 
hud  stoppefl  or  not,  he  iiad  a  right  to  pre- 
sume that  his  signal  would  be  obeyed:  and 
there  was  ikj  error  in  pirmiuinghim  to  les- 
tifj'  that  when  he  went  upon  the  track  he 
thought  the  engine  had  plenty  of  time  to 
stop,  and  had  slopped.  In  such  a  case  he 
would  not  be  negligent  in  being  mistaken 
in  his  belief.  /';/;/;'/<•  v.  C/iico^^o,  A".  /.  &• 
P.  J\.  Co.,  iS  Am.  &>  J-Ing.  A\  Cts.  91,  64 
/o7i'a  613,  21  A'.  1 1'.  Rep.  loS. 

PiaintifT  before  going  between  cars  which 
were  uncoupled  and  stood  a  little  apart,  10 
repair  a  coupling,  erected  a  proper  signal 
flag,  Init  was  injured  by  other  cars  being 
pushed  down  against  the  train.  Held,  that 
he  was  not,  as  a  matter  of  law,  chargeable 
with  coniributory  negligence,  as  lie  had  a 
right  to  assume  tiiat  other  employes  would 
not  disregard  his  signal  flag.  Murphy  v. 
Neiii  York  C.  &-  H.  R.  R.  Co.,  11^  A'.  V. 
527,  23  .V.  E.  Rep.  812,  29  A'.  Y.  S.  R.  941  ; 
ajfirniiiig  \Q  N.  Y.  S.  R.  156,44  Hun  242. 
— Crituised  in  Poller  v.  New  York  C.  & 
H.  R.  R.  Co.,  136  N.  Y.  77.  RiviEWF.i)  in 
Noonan  v.  New  York  C.  &  H.  R.  R.  Co.,  42 
N.  Y.  S.  R.  41.  16  N.  Y.  Supp.  678. 

311i.  Assuming  that  company  will 
perform  it.s  <lutyt  —  A  servant  is  not 
negligent  in  presuming  that  his  master  has 
fierformed  his  duty.  Irvine  v.  Flint  &->  P. 
M.  R.  Co.,  53  Am.  &^  Eng.  R.  Cas.  210,  89 
Mic/i.  416.  50  A\   IV.  Rep.  looS. 

A  servant  assumed  a  position  which  was 
not  hazardous  in  itself,  but  was  made  so 
through  an  act  done  by  the  master  without 
notice  to  the  servant.    Held,  that  the  ser- 


vant was  not  guilty  of  contributory  negli- 
gence, he  having  the  right  to  assume  liiat 
he  would  not  be  put  in  danger  bv  an  act  of 
the  master  over  which  he  had  no  conirul. 
Jl'ills  v.  Cape  Girardeau  S.  \V.  R.  C'.'.,  44 
Mo.  App.  51. 

In  an  action  for  personal  injuries  received 
by  plaintdl  while  under  a  car  repairing  it, 
the  evidence  showed  that  before  he  went 
under  the  car  his  foreman  promised  lo 
watch  and  see  that  he  was  not  injured,  but 
while  he  was  still  under  the  car  he  went 
away,  with  plaintiif's  knowledge,  and  thai 
plaintiff  continued  the  work  with  the  proir- 
ise  of  two  of  his  fcllow-servanis  to  keep  a 
v,-atch,  which  ihey  failed  to  do.  Held,  that 
this  did  not  justify  an  instruction  to  find  f(jr 
the  defendant;  that  if  the  jury  believed  thai 
the  foreman  went  away  with  the  p.ainiill's 
knowledge,  they  might  reasonably  coiichide 
that  plaintiff  siill  relied  upon  him  to  pro- 
vide other  means  for  his  jiroiection.  Mis- 
souri Pae.  R.  Co.  v.  Williams,  75  Tex.  4,  12 
S.   IV.  Rep.  835. 

313.  Voluntarily  nK.snmin^  a  posi- 
tion of  peril." — An  employe  of  u  com- 
pany v.ho  voluntarily  puts  himself  in  a  dar.- 
gerous  position,  at  a  lime  and  place  when 
and  where  he  had  no  right  to  be,  and  when 
he  must  have  known  that  the  company  did 
not  require  or  anticipate  his  presence,  and 
is  injured  by  one  of  its  trains  because  of  liis 
ov,-n  want  of  common  prudence,  cannot  re- 
cover of  the  company  for  such  injury. 
Loefflerv.  Missouri  Pac.  R.  Co.,  g6  Jl/o.  26', 
9  S.  IV  Rep.  580.— Reconcii.eo  in  Mauer- 
man  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  41  Mo. 
App.  348. 

An  employe  who  leaves  his  post  of  duty 
and  goes  to  a  known  place  of  danger  and  is 
injured  is  guilty  of  such  contributory  neg- 
ligence as  to  defeat  a  recovery,  unless  it  ap- 
pears thai  some  new  duty  or  obligation  to  the 
employer,  outside  of  his  regular  em[il(.y- 
ment,  called  him  to  the  place  of  danger.  So 
held,  where  plaintiif's  intestate  was  charged 
with  the  duly  of  stretching  a  chain  across  a 
street  where  a  railroad  crossed,  to  act  as  a 
gate  or  warning  to  persons  driving  on  the 
street  when  trains  were  approaching,  and 
whose  duties  did  not  require  him  to  go 
upon  the  track,  but  who  was  killed  by  a 
passing  train,  without  any  known   reason 

♦Contributory  negligence  in  assuming  danger- 
ous position,  see  41  Am.  &  Eng.  R.  Cas.  330, 
abstr. 
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why  he  was  on  the  track.  Saminon  v.  New 
York  C.  <&-  //.  /?.  ^.  Co. ,  6  /.  (&-  5.  (A'.  K.)  4 1 4. 

Aliliough  it  be  ncgligi-iicc  on  llie  part  of 
tlie  iiiasier  to  leave  dan^'orous  machinery 
uiicovcred,  yet  the  servant  is  not  necessarily 
^niilty  of  contributory  negligence  because  he 
works  in  the  vicinity  of  it  knowing  its  con- 
dition, the  measure  of  the  duty  of  tlie  two 
in  that  regard  not  being  the  same.  U'lio- 
tilhi  V.  Duliith  Lumber  Co.,  37  Minn.  153,  33 
i\.  IV.  Rep.  551,  5  ./;//.  St.  Rep.  832. 

.'J14r.  iiinler  u   loetuiiotive    or 

car.— An  inexperienced  servant  employed 
in  cleaning  a  locomotive,  wlio  gets  under  it 
lor  that  purpose  without  first  notifying  the 
person  in  charge  of  it  of  his  intention,  is 
guilty  of  contributory  negligence.  Spencer 
V.  Ohio  &*  M.  A'.  Co.,  130  //i<L  181,  29  A'.  L\ 
Rep.  915. 

An  employe  is  not  guilty  of  contributory 
negligence  because  lie  goes  under  cars 
when  the  ])roper  [lerformance  of  liis  duties 
compels  him  to  do  so.  Jierry  v.  Central  R. 
Co.,  \o  Iowa  564. -F(jr,L<>\vKO  in  Hucklew 
V.  Central  Iowa  k.  Co.,  64  Iowa  603. 

315.  «ui   tlio   track. — Unless  an 

employe  is  acting  under  orders  in  remaining 
on  (jr  near  the  track,  he  places  himself 
there  at  his  own  peril,  and  cannot  recover 
for  injury  there  received.  Moore  v.  ^Jor/olk 
&•  W.  R.  Co.,  87   I'a.  489,  12  S.  E.  Rep.  968. 

An  employe  who  stands,  on  the  track  in 
front  of  an  engine  backing  down  the  track 
is  guilty  of  such  contributory  negligence 
as  to  justify  a  nonsuit  in  an  action  brought 
for  his  death.  Keyes  v.  Pennsylvania  Co., 
[Pa.)  3  All.  Rep.  15. 

One  who  turns  his  back  to  a  moving 
train  while  standing  on  a  railway  track, 
merely  to  satisfy  his  curiosity,  will  not  be 
jiistitied  in  relying  upon  a  custom  as  to  the 
movement  of  trains  which,  if  observed, 
woidd  have  rendered  his  action  safe.  Col- 
lins V.  Bmlin^ion,  C.  R.  e-»  A'.  A'.  Co.,  83 
loiou  346,  49  A',    ff.  Rep.  84S. 

If  a  section  man  on  a  hand-car  releases 
liis  grasp  on  the  luuiflle  of  the  car  and  goes 
ilown  upon  the  roadbed  between  the  cars, 
and  there  stands  still  or  walks  toward  a 
(lump-car  following  the  hand-car  down 
grade  at  the  rate  of  three  or  four  miles  an 
hour,  until  such  dump-car  strikes  and  kills 
liim,  he  is  guilty  of  contributory  negligence, 
and  there  can  be  no  recovery  for  his  deatii. 
Chicago  &>  N.  W.  R.  Co.  v.  Davis.  53  Am. 
&-  Eitir.  R.  Cas.  461,  53  Fed.  Rep.  61,  10  U. 
S.  App.  422,  3  C.  C.  A.  429. 
5  D.  R,  D.— 13. 


Plaintiff  was  engaged,  with  others,  in 
building  a  fence  along  a  double  track  and 
was  required  to  carry  posts  fioin  one  side  uf 
the  tracks  to  the  other.  He  stopped  on  the 
north  track  to  allow  a  train  to  jjass  on  the 
other,  and  was  killed  by  a  train  coming 
around  a  curve  about  200  feet  away  and 
running  thirty-five  to  forty  niihs  an  lujur 
on  the  track  on  which  he  sio(jtl.  'I'liere 
was  no  need  of  his  stojipiiig  on  the  track; 
he  had  been  at  work  three  diiys  and  knew 
the  frequency  with  which  trains  passed,  and 
had  been  cautioned  by  the  fcjrenjan  to  be 
careful.  IlelU,  that  his  own  contributory 
negligence  defeated  a  recovery.  Harris  v. 
Missouri  Pac.  R.  Co.,  40  J/o.  .Ipp.  255. — 
DisTlNGUl.sHlNG  Gessley  v,  Missouri  Pac. 
R.  Co.,  32  Mo.  App.  413. 

PlaintitI  was  injured  whiie  uncoupling 
standing  cars,  by  a  pier  engine  and  coal 
train  running  into  the  cars.  When  he  went 
between  the  cars  he  saw  the  engine  stalled 
on  an  up  grade,  and  the  train  only  about 
twenty  feet  from  the  cars.  He  was  delayed 
by  a  tight  pin.  The  engine  gave  no  warn- 
ing by  bell  or  whistle,  but  its  exhaust  as  it 
climbed  the  grade  could  be  heard  a  long 
way.  //(■/(/,  that  he  could  not  recover. 
Chesapeake  &^  O.  R.  Co.  v.  Lee,  84  /  a.  642, 
5  S.  K.  Rep.  579. 

;jlO.  near  tlic  track.— When  the 

plaintill's  own  negligence  is  the  |)ro.\imate 
cause  of  damage  to  his  ])erson,  by  reason  of 
his  placing  himself  between  two  railroad 
tracks  at  a  place  where  he  ought  not  to 
have  been  in  the  proper  performance  of  his 
duty  as  an  employe  of  the  company,  and 
with  his  back  toward  an  approaching  train, 
which  strikes  him,  he  cannot  recover  on 
account  of  the  negligence  of  the  company 
in  displaying  no  light  upon  the  train,  or  in 
not  complying  with  the  precautions  re- 
qnir(;d  by  a  municipal  ordinance.  Ryall  v. 
Central  Pac.  R.  Co.,  76  Cal.  474,  iS  Pac.  Rep. 

430' 

Contributory  negligence /,■>•  .sv  forbids  an 
employe  to  recover  for  injury  sustained  by 
him  wliile  walking  in  a  tiotorionsly  danger- 
ous place  near  the  track  and  not  keeping  the 
proper  lookout  for  an  approaching  train. 
Heffingcr  v.  Minneapolis,  L.  Or'  liF.  R.  Co., 
43  Minn.  503,  4*5  A'.   W.  Rep.  1131. 

One  employed  as  a  fireman,  only  by  the 
trip,wiiile  off  duty  negligently  placed  himself 
in  such  a  position  that  a  passing  train  must 
strike  him.  Held,  he  cannot  recover  for  in- 
juries so  received.     Moore  w.  Norfolk  &>  \\\ 
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a:  Co.,  87  I'ij.  48';.  12  i'.  J-:.  Rep.  (/S.  — 
Quoting  Haliiiuorc  i"v:  O.  K.  Cu.  v.  Whit- 
tinyiuii,  },o  (Irau.  (V.i.)  .S05  ;  iJ.iriacult  v. 
Clicsiipcako  iS:  ().  M.  Co.,  S3  Va.  294.  Ri.- 
VIKWI.NG  Dun  V.  Seaboard  lY  K.  K.  Co.,  78 
Va.  645. 

\\  1  7. lu'iir  d.viiiiiiiit  «>  rart  ri<l}f«'s. 

— I'lainlilT'.s  iiucsi.itc  was  tiiya^'cd  to  re- 
move an  ice  L;orj;e  from  a  river,  and  was 
killed  by  an  cxj)l<Jsion  of  dynuniite  just  be- 
fore beginning  wori<.  It  appeared  that  the 
ice  was  to  lie  broken  up  by  e.\i)losi()MS  ol 
the  dynamite,  and  tlien  the  intestate  was  to 
push  it  (jui ;  and  while  other  employes  were 
thawing  out  the  dynamite  cartridges  in  a 
pail  over  an  open  fire  the  ex|)losion  oc- 
currc<l,  when  he  was  standing  a  few  feet 
away.  The  evidence  tended  to  show  that 
the  company  did  not  exercise  proi)er  care, 
cither  as  to  the  manner  of  building  the  fire 
and  thawing  out  the  cartridges,  or  in  the 
selection  ol  men  who  kncvv  the  dangers  of 
explosions.  //cA/,  that  the  intestate  was 
not  chargeable  with  contributory  negligence 
simply  because  the  day  was  cold  and  he 
stood  near  the  fire,  where  there  was  nothing 
to  show  that  he  knew  that  the  cartridges 
were  over  the  fire.  Ste~vii>t  v.  New  York, 
0.&^  jr.  A'.  Co.,  28  N.  V.  5.  A\  215,  54 //WW 
63S,  5  S//V.  Sup.  Ct.  1 98.  8  N.  Y.  Supp.  19; 
affirvied  in  126  A'.  1'.  631,  mem.,  36  A'.  Y.  S. 
K.  1 01 3. 

.*JI8.  ■\Vorkiiijf  «)ii  the  trat'k. — 
Where  an  employe  on  the  track  is  injured 
by  a  train  running  at  an  unusual  rate  of 
speed  in  order  to  make  up  time,  lie  cannot 
recover  in  the  absence  of  evidence  to  show 
that  the  engineer  discovered,  or  by  the  ex- 
ercise of  care  could  have  discovered,  the 
plaintiff  in  time  to  have  checked  the  train. 
Stephens  v.  Hannilhrl  5-  St.  J.  R.  Co.,  28 
Am.  <r^  En^.  R.  Cas.  538,  86  A/o.  221. 

Where  a  person  engaged  in  making  re- 
pairs on  a  railway  track  knew  that  a  train 
was  approaching  but  a  short  distance  away, 
but  nevertheless  turned  his  back  to  it, 
stooped  down,  and  continued  his  work,  and 
while  in  this  position  was  struck  by  the 
train  and  was  injured,  he  was  guilty  of  such 
contributory  negligence  as  would  prevent  a 
recovery,  though  the  defendant  was  hand- 
ling the  car  wdiich  caused  the  injury  in  a 
negligent  manner  and  in  violation  of  a  city 
ordinance.  A'e//}'  v.  Union  Ju  &•  T.  Co.,  11 
Mo.  App.  I. 

An  employe  of  a  railroad  company  who 
is  engaged    in    mending    the  track,   who, 


whilst  he  might  get  further  off,  standi  near 
enough  to  the  track  to  be  struck  by  a  train 
if  perchance  there  should  be  an  increase  of 
speed  or  a  change  of  cars,  is  guilty  of  the 
grossest  imprudence  and  negligence.  No 
m.in  is  jusiilied  in  placing  himself  near  a 
])assing  train  upon  any  such  idea  or  pre- 
siiniption,  and  for  an  injury  sustained  by  so 
doing  he  or  his  representative  cannot  re- 
cover. Baltimore  (S^•  ('  K.  Co.  v.  ll'/iit- 
tin^^ton,  30  Ci'id/t.  {l'<i.)  805.  — yiio'ii;!)  in 
Mo(jrc  V.  Norfolk  &  \V.  K.  Co.,  87  Va.  489. 

Freight  cars  were  loaded  on  a  wiiarf  and 
were  then  "  kicked  "  down  the  track,  where 
they  were  made  up  itito  a  train.  I'laintilT's 
intestate,  a  car  inspector,  who  was  familiar 
with  the  manner  of  moving  the  cars,  notified 
the  conductor  of  the  train  to  leave  a  space 
open  between  the  cars,  so  that  he  could  ex- 
amine one  of  them,  and  without  further 
precautions  went  between  the  cars,  and  was 
killed  by  another  car  striking  the  train  and 
closing  the  space  where  he  stood.  /AA/, 
that  the  acciilent  was  the  result  cither  of 
his  own  negligence,  or  that  of  his  fellou- 
servant,  and  in  either  event  there  could  be 
no  recovery.  U7/i/more  v.  /ioston  &^  M. 
R.  Co.,  150  Ma.<;s.  477,  23  vV.  E.  Rep.  220. 

In  an  action  for  injuries  occasioned  to  a 
brakeman,  it  appeared  that  the  plainiill 
was  injured  while  running  in  the  night  on  a 
platform  on  which  he  had  a  right  to  run  in 
the  discharge  of  his  duty.  Held,  that  the 
court  could  not  say,  as  a  matter  of  law, 
that  he  was  guilty  of  negligence  in  step- 
ping on  the  edge  of  the  platform,  although 
but  a  few  inches  intervened  between  I'.ini 
and  the  moving  cars.  Sweat  v.  Boston  &> 
A.  R.  Co.,  156  Mass.  284,  31  A'.  E.  Rep.  296. 

31  i>.  Walkiii;;  in  (Iaii(;('r«>iis  placos 
in  tlie  dark.— Where  a  watchman  in  a 
railroad  yard  uses  a  platform  appropriated 
to  the  transfer  of  freights  for  the  purpose 
of  running  along  it  at  night  in  the  dark,  he 
does  so  at  his  own  risk,  it  not  appearing 
that  the  platform  was  intended  by  the  com- 
pany for  such  a  purpose,  or  that  he  had  any 
reason  to  think  it  was  so  intended.  Ham- 
ilton v.  Richmond  &*  D.  R.  Co.,  83  Ga.  346, 
9  6'.  E.  Rep.  670. 

In  an  action  by  an  employe  for  injuries 
sustained  by  falling  into  a  pit  between  a 
turntable  and  a  water  tank  while  he  was 
walking  there  at  night  without  any  lantern, 
there  being  no  light  in  the  neigliborhood, 
v'here  the  evidence  showed  that  such  em- 
ploye could,  by  the  use  of  ordinary  care, 
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have  avoiiied  the  accident,  he  cannot  re- 
cover, even  if  the  conipaiiy  was  f^uilty  of 
some  (iei^ree  of  iiej,dij;unce.  Countryman 
V.  EiUt  TcHit.,  V.  &*  C  K.  Co.,  89  (Ja.  835, 
16  ^■.  A".  K !■■/>.  84. 

A  i)er.ion  who  had  been  working  at  the 
river  end  of  a  pier  on  whicli  railrcjad  tracks 
were  laid,  leaving  iiis  W(jrk  after  dark,  wlnie 
walking  up  the  pier  on  the  [ilaiforni,  which 
w.is  raised  ai)ove  tiie  tracks,  was  injured  by 
falling  oil.  Tlio  accident  occurred  by  his 
turning  aside  in  the  fjark  to  pass  around 
some  iron  tliat  lay  on  the  platform,  think- 
ing tiiat  he  would  find  the  edge  of  the  |)lat- 
form  by  touching  ca.s  liiat  he  sujjposed 
were  thcie,  ijiit  which  were  not  there. 
There  was  no  evidence  that  he  had 
St.ii  cars  at  that  point  during  the  day, 
nor  that  he  acted  upon  information  from 
others  who  had  seen  the  cars  there.  He/J, 
that  he  was  guilty  of  contributory  negli- 
gence, harden  v.  A'eio  York  C.  (S-*  //.  R. 
K.  C,K,  \7  J.&-  S.  {N.  Y.)  503. 

;jliO.  .Sleeping:  between  tracks  la 
roiiiiil  house. — A  fireman  lay  down  be- 
tween the  tracks  in  a  round  house  and  went 
to  sleep,  and  while  asleep  threw  one  limb 
across  a  rail,  and  was  so  injured  by  an  en- 
gine which  was  run  into  the  round  house 
that  he  died.  There  was  no  evidence  that 
employes  were  required  to  sleep  there,  yet 
it  seemed  that  they  were  in  the  habit  of 
doing  so.  The  round  house  was  i.ot 
lighted,  e.xcept  by  the  small  lanterns  which 
employes  might  carry  about  with  them,  but 
tills  fact  was  well  known  to  the  fireman. 
Hclil,  a  clear  case  of  contributory  negli- 
gence. ]'r/ce  V.  Hannibal  iS-»  St.  J.  R.  Co., 
15  Am.  iS-  En^.  A'.  Cas.  168,  77  Mo.  508. 

321.  Falling  asleep  while  on  duty. 
— Wiiere  one  voluntarily  assumes  continu- 
ous service,  becomes  exhausted  and  falls 
asleep  at  his  work,  and  thereby  suffers  in- 
jnry,  there  can  be  no  recovery  from  the 
employer.  Natiress  v.  Philadtlphia  &•  R. 
R.  Co.,  150  J'a.  St.  527,  24  Ati.  Rep.  753. 
East  Tmn.,  V.  &>  G.  R.  Co.  v.  Rush,  15  Lea 
(Tenn.)  145. 

When  a  brakeman,  required  to  be  at  a 
place  on  a  railway  track  to  signal  a  train, 
fainted  and  became  unable  to  get  away,  he 
was  not  guilty  of  contributory  negligence ; 
but  il  he  negligently  fell  asleep  and  was 
thus  injured,  he  cannot  recover  except  for 
wanton  or  reckless  conduct  on  the  part  of 
defendant's  engineer;  yet  in  neither  case 
was  he  a  trespasser  on  the  track.    Helton  v. 


Alalhuna  MidhinU  R.  Co.,  97  Ala.  275,  12  So. 
Kep.  276. 

ittiti.  Crossiiii;  track  in  front  of 
train. — Deceased  was  employed  as  a  car- 
penter by  defendant  conijiany,  and  in  order 
to  get  to  his  work  had  to  cross  several 
tracks,  where  the  company  was  generally 
transferring  cars,  (^n  the  morning  of  the 
accident  deceased  attempted  to  cross  be- 
tween two  cara  ..'I  )Ut  two  feet  apart,  when 
the  engine  ailacnod  to  one  end  of  the 
train,  which  was  not  visible  to  him,  backed 
and  causes'  the  cars  to  come  together, 
which  pr.  need  his  death  Held,  th.it  his 
own  contributory  nct,iigciice  prevented  a 
recovery.  Lord  v.  Pueblo  S.  &^  R.  Co.,  12 
Colo.  390,  21  f'uc.  Kep.  148. 

The  plaintill,  as  custodian  of  the  defend- 
ant's oil  house,  had  to  place  the  switch 
lights  on  the  stands  every  evening,  and  col- 
lect them  for  cleaning  and  fiUmg  every 
morning.  While  engaged  in  collecting  the 
lamps  one  morning,  and  while  walking  be- 
tween two  of  the  defendant's  tracks,  the 
plaintifT  saw  the  mail  and  express  car  pushed 
by  a  switch  engine  coming  toward  him  on 
the  main  track,  and  stepped  onto  a  side 
track  and  turned,  with  his  back  to  the  ap- 
proaching car,  to  give  warning  to  one  S. 
that  a  man  with  a  team  was  on  the  crossing. 
Before  he  had  turned  facing  the  car  again 
the  car  had  been  "  kicked  "  by  the  engine 
onto  the  side  track,  and  the  same  struck  the 
plaintiff  while  in  the  act  of  taking  a  lamp 
from  the  switch  stand,  and  injured  him. 
The  evidence  showed  that  the  car  in  ques- 
tion was  regularly  taken  from  the  side  track 
every  morning,  and  pushed  back  to  a  train 
on  the  main  track,  and  that  the  rar  had 
never  been  known  to  be  pushed  back  onto 
the  side  track  after  it  had  been  pulled  out. 
Held,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  was  not,  therefore, 
entitled  to  recover  damages  of  the  defend- 
ant for  the  injuries  sustained.  Collins  v. 
Burlinjrfon,  C.  R.  &>  N.  R.  Co.,  83  Iowa 
346,49  yV.  IV.  Rep.  848.— Distinguishing 
Greenleaf  v.  Dubuque  &  S.  C.  R.  Co.,  33 
Iowa  S3 ;  Baldwin  v.  St.  Louis,  K.  &  N.  W. 
R.  Co.,  63  Iowa  210. 

A  workman  while  on  his  way  home  in  the 
evening  stood  talking  with  a  companion  by 
a  railway  track  where  three  roads  ran  side  by 
side,  and  where,  by  daylight,  the  track  could 
be  seen  for  two  miles.  He  had  drunk  two 
glasses  of  beer.  He  was  forty  years  old  and 
familiar  with  the  locality,  and  he  also  knew 
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that  a  train  was  due.  A  wcll-illuminated 
passenger  train,  which  had  broken  its  head- 
liglit  and  had  substituted  an  ordinary  lan- 
tern tlicrefor,  approached,  and  was  seei  by 
several  persons  in  the  neighborhood.  The 
workman,  however,  did  not  see  it,  but 
heard  a  rumbling  which  he  supposed  came 
from  some  vanishing  train  on  one  of  the 
other  tracks.  He  stepped  on  the  track 
nearest  him,  with  his  companion,  and  both 
were  struck,  the  latter  being  killed.  Held, 
that  he  did  not  exercise  due  care.  Malilen 
V.  Luke  Shore  &*  M.  S.  R.  Co.,  \\  Am.  &^ i^»g- 
R.  Ccis.  687,  49  A//c/i.  585,  14  A'.  IV.  Rep. 
556.— Following  Lake  Shore  &  M.  S.  R. 
Co.  V.  Miller,  25  Mich,  274. 

A  yard  switchman  opened  a  switch  to 
allow  certain  cars  to  i)ass,  and  then  walked 
on  the  track  on  which  the  engine  that  had 
switched  the  cars  was  slowly  moving,  and 
was  struck  by  it  and  killed.  The  evidence 
showed  that  he  had  been  in  service  about 
thirty  years,  and  was  a  careful,  temperate 
man.  Held,  that  a  nonsuit  was  properly 
granted  on  the  ground  that  the  evidence 
did  not  alTirmatively  show  that  he  was  free 
from  contributory  negligence.  Dering  v. 
New  York  C.  &-  H.  R.  R.  Co.,  50  A^.  V.  S. 
R.  832,  67  Hun  650,  22  A'^.  V.  Supp.  344.— 
Quo'l'lN'G  Powers  ?'.  New  York  C.  it  H.  R. 
R.  Co.,  38  N,  Y.  S.  R.  561  ;  Gibson  v.  Erie 
R.  Co.,  63  N.  Y.  449;  Williams  v.  Delaware, 
L.  &  W.  R.  Co.,  116  N.  Y.  629,  27  N.  Y.  S. 
R.  760. 

PlaintifT  was  engaged  in  building  a  station 
at  the  terminus  of  the  defendant's  track. 
Trains  would  run  up  to  the  station,  where 
the  cars  were  cut  loose  from  the  engine,  and 
another  engine  would  back  up  and  take  the 
cars  out.  After  cars  had  been  thus  pulled 
out  plaintiff  was  directed  to  go  under  a 
platform  which  was  near  the  track,  and  get 
some  material ;  just  as  he  was  stooping  for 
the  purpose  of  doing  so,  he  was  struck  by 
the  backing  engine.  The  engineer  saw  him 
before  the  engine  was  put  in  motion,  and  it 
was  backed  without  any  signal ;  but  plain- 
tiff knew  from  the  manner  of  operating  the 
trains  that  it  would  be  backed  very  soon. 
Held,  that  as  the  engine  was  not  in  motion 
when  he  crossed  the  track,  he  was  not 
chargeable  with  contributory  negligence. 
German  v.  Suburban  Rapid  Transit  Co.,  13 
A'.  1'.  Supp.  897,  37  A'.   Y.  S.  R.  360. 

3t23.  Walking  upon  the  track.— 
A  brakcman  was  ordered  to  go  up  the  track 
to  a  switch,  and  instead  of  walking  between 


the  tracks,  where  it  was  perfectly  safe, 
walked  on  one  of  the  tracks  and  was  run 
down  by  a  train  and  killed,  while  apparently 
giving  no  heed  to  approaching  trains.  Held, 
that  he  was  guilty  of  contributory  negli- 
gence. Pennsylvania  Co.  v.  O'ShaUj^linessy, 
41  Am.  <S^  Eng.  R.  Cas.  479,  122  Ind.  588,  23 
iV.  E.  Rep.  67's. 

A  section  man  walking  along  the  track 
of  his  master's  railway,  upon  the  approach 
of  a  train  stepped  from  the  track  to  the 
right  of  way,  and  the  train  while  passing 
him  was  derailed,  in  consequence  of  a  de- 
fective track  and  rapid  running,  and  a  car 
fell  upon  him  and  killed  him.  Held,  if  he 
knew  of  the  defective  track,  as  by  reason 
of  work  thereon,  and  also  the  speed  of  the 
train,  and  made  no  further  eftort  to  avoid 
the  danger  than  merely  to  step  off  the  track 
on  the  right  of  way,  he  was  equally  negli- 
gent with  the  engineer,  and  there  can  be  no 
recovery  in  case  of  concurring  negligence. 
AIcKenna  v.  Missouri  Pac.  R.  Co.,  54  Mo. 
App.  161. 

A  brakeman  left  his  train  to  close  a  switch, 
and  then,  without  any  necessity  therefor, 
walked  along  a  parallel  track  to  overtake 
his  train,  when  he  was  hit  by  an  engine 
of  another  company.  Held,  that  his  con- 
tributory negligence  prevented  a  recovery. 
Mulherrin  v.  Delaware,  L.  &'  W.  R.  Co.,  81 
Pa.  St.  366,  15  Am.  Ry.  Rep.  456.— Fol- 
lowed IN  Pittsburgh,  Ft.  W.  &  C.R.  Co.  v. 
Collins,  87  Pa.  St.  405.  Nor  followed  in 
Deans  v.  Wilmington  &  W.  R.  Co.,  107  N. 
Car.  686.  Quoted  in  St.  Louis,  \.  ^L  &  S. 
R.  Co.  V.  Monday,  31  Am.  &  Eng.  R.  Cas. 
424,  49  Ark.  257,  4  S.  W.  Rej).  7S2  ;  Toomey 
V.  Southern  Pac.  R.  Co.,  86  Cal.  374  ;  Tennis 
V.  Inter-State  Con.  R.  T.  R.  Co.,  45  Kan.  503. 

An  employe  whose  duty  required  him  to 
go  a  distance  of  about  four  hundred  feet 
along  the  line  of  the  track,  and  across  the 
same,  after  waiting  until  a  train  had  passed 
stepped  upon  the  track  behind  it,  walking 
in  the  same  direction  it  was  moving,  and 
was  run  over  and  killed  by  cars  which  had 
become  detached  and  were  foihnving  the 
train.  Held,  that  he  was  not  guilty  of  con- 
tributory negligence.  (Seevers,  J.,  dissent- 
ing, holds  that  whether  or  not  the  deceased 
was  rightfully  on  the  track  in  the  perform- 
ance of  hisduty  was  a  question  for  the  jury.) 
Farley  v.  Chicago,  R.  I.  &>  P.  R.  Co.,  2  Am. 
6f*  Eng.  R.  Cas.  108,  56  /owa  337,  9  A\  IV, 
Rep.  230.  —  Distinguishing  Murphy  v. 
Cliicago,  R.  I.  &  P.  R.  Co.,  38  Iowa  539. 
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The  deceased,  a  track  repairer,  while 
walking  along  tlie  track  to  work,  was  killed 
by  a  locomotive  guing  in  the  same  direc- 
tion. The  track  was  level  and  the  view  un- 
obstructed. Tlie  engine  and  tender  had 
followed  deceased  a  few  momenus  after  lie 
started,  and  had  only  gone  about  thirteen 
hundred  feet  when  the  accident  occurred. 
Ihiii,  tiiat  while  the  deceased  may  have 
been  guilty  of  contributory  negligence  in 
walking  upon  the  track,  and  in  not  seeing 
the  engine,  yet  the  case  was  properly  sub- 
mitted to  the  jury  on  the  issue  whether  the 
engineer  used  proper  care  to  see  the  danger 
ill  whicli  deceased  had  placed  himself,  and 
to  avoid  injuring  him.  Schlercth  v.  Mis- 
souri Pac.  R.  Co.,  US  Mo.  87,  21  S.  IV.  Rep. 

1 110. 

As  a  switchman,  who  was  obliged  in  the 
ordinary  course  of  his  duty  to  cross  a  track 
in  the  station  yard  to  get  to  a  switch,  was 
walking  along  the  ends  of  the  ties,  which 
projected  some  si.xteen  inches  beyond  the 
rails,  he  was  struck  by  an  engine  approach- 
ing from  behind,  and  his  arm  cut  oil  at  the 
slioulder.  The  engine  was  going  faster 
than  allowed  by  law,  and  the  bell  was  not 
rung.  Held,  in  an  action  for  damages,  that 
there  was  no  such  negligence  on  tlie  switch- 
man's part  as  would  relieve  the  company 
from  liabilityforthe  injury.  Canada  South- 
ern R.  Co.  V.  Jackson,  17  Can.  Suf>.  Ct.  316. 

\V1\.  Crossiiij?  bridge  or  trestle  in 
front  of  approiU'liiii^'  train. — A  city 
let  a  contract  for  rebuilding  a  bridge  over  a 
railroad  track,  and  plaintiff's  intestate  was 
killed  while  engaged  in  work  on  the  bridge. 
It  a])peared  that  in  taking  down  and  re- 
bnikling  abutments  of  ilie  bridge  men  were 
called  from  one  side  of  the  track  to  the 
other  as  they  we:e  needed,  and  the  intes- 
tate was  kille'!  in  thus  crossing  the  track; 
but  it  appeared  that  if  a  larger  force  of  men 
had  been  employed  there  would  have  been 
no  necessity  for  crossing  the  track.  Held, 
that  the  companv  was  not  liable.  Sweeney 
\.  Boston  &^  .1.  R.  Co.,  I  Am.  &>  Eng.  R. 
Cos.  13S,  128  .Uass.  5. 

Where  a  track  walker  while  on  a  oridge 
sees  a  train  a  li;df  mile  away,  an^  thinks 
that  he  can  get  across  the  oridge  by  run- 
ning, falls  and  hurts  himself,  he  cannot  re- 
cover from  the  company  for  the  injury  on 
the  ground  that  the  company  had  not  suf- 
ficiently provided  for  his  safety  by  requiring 
more  frei|uent  signals  to  be  given  by  en- 
gines approaching  the  bridge,  where  it  ap- 


pears that  the  injury  was  not  caused  by  the 
absence  of  such  signals,  and  where  it  fur- 
ther appears  that  he  could  have  turned  back 
with  safety,  or  stepped  to  one  side,  after 
discovering  the  engine.  Gibson  v.  Oregon 
S.  L.  (S-  U.  N.  R.  Co.,  23  Oreg.  493,  32  I'ac. 
Rep.  2.^5. 

A  section  hand  was  traveling  on  a  hand- 
car with  about  a  dozen  other  men,  and  in 
passing  over  a  trestle  they  saw  a  train  ap- 
proaching between  a  half  and  a  quarter  of  a 
mile  away.  It  appeared  that  all  might  have 
escaped  if  the  car  had  been  stopped  at  once ; 
and  all  of  the  others  did  escape  except 
plaintiff,  who  was  behind  the  others  in  the 
car,  and  was  the  last  to  leave  it.  The  men 
called  to  the  train  to  sto[\  but  no  one 
flagLjed  it.  PlaintilT  jumped  to  the  trestle, 
and  thence  to  the  ground,  and  was  injured. 
Held,  that  there  was  no  proof  of  negligence 
on  the  part  of  tlie  company ;  but  there  was 
pn^of  of  contributory  negligence  on  the 
part  of  the  plaintiff,  and  lie  could  not  re- 
cover. Texas  <3>»  P.  R.  Co.  v.  Jl'agner,  2 
Te.v.  App.  {Civ.  Cas.)  291. 

Plaintiff  and  other  laborers  were  usually 
carried  across  a  bridge  in  the  evening,  when 
their  work  was  done,  to  their  lodging  place, 
on  a  train,  but  on  the  night  of  the  accident 
they  were  informed  by  their  boss  tliat  they 
W(juld  have  to  walk  across.  There  was  no 
place  to  walk  except  on  the  track,  but  per- 
sons could  step  aside  to  allow  trains  to  pass. 
A  train  wa  ^  heard  coming  from  the  rear  at 
the  time,  but  plaintiff,  being  somewhat  dis- 
abled physically,  failed  to  get  off  tiie  track 
before  he  was  struck  by  the  engine.  His 
own  evidence  showed  that  the  boss  had 
told  them  that  no  engine  would  cross  for 
two  hours,  and  it  would  be  perfectly  safe  to 
walk  over,  and  that  he  was  injured  as  above 
described  ;  but  there  was  evidence  for  the 
defendant  that  he  was  injured  while  at- 
tempting to  jump  on  the  front  of  the  mov- 
ing engine.  Held,  there  being  a  conflict  of 
evidence,  that  the  question  of  contril)utory 
negligence  was  properly  left  to  the  jury. 
Ainaio  V.  Northern  Pac.  R.  Co.,  46  /<•</.  Rep, 
561. 

fVir*.  Failure  to  look  ami  listen. 
— The  ride  applicai)le  to  a  traveler  ap- 
proaching a  track,  requiring  him  to  look, 
and  attributing  to  him  contributory  neg- 
ligence if  he  do  not,  is  not  applicable  to  a 
servant  of  the  company  on  the  track  re- 
pairing it.  Sho.ter  v.  Penusyhuinia  Co.,  130 
Ind.  170,  28  N.  E.  Rep.  616,  29  N.  E.  Rep. 
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77  S-  Crffiuky  v.  BitrUiigton,  C.  R.  &>  A'.  R. 
Co.,  i8  ^liii.  dv  A";/;,'.  A'.  Cas.  56,  65  lowaS^^, 

20  A'.  ;r.  Rep.  407,  22  A',  /r'.  av/.  918.— 

Fcji.LcjwiNG  ()ii!iiiL;or  7\  New  York  C.  &  H. 
K.  i<.  Co.,  -1.  Ilim  (N.  Y.)  159.  OuoriNG 
Ciijoduil-j^v  V.  Hosioii,  H.  &  E.  R.  C(j.,  106 
M.iss,  461. 

Tile  rule  that  one  cjoiny^  upon  the  track 
of  a  railioad  is  required  to  look  and  listen 
for  a:ipioachin;j;  trains  does  not  apply  to 
tlie  ccjndiictor  of  a  train,  who,  in  a  coininon 
switch  yard,  stcjis  upon  the  adjacent  track 
of  another  company  for  the  purpose  of  sig- 
nalin;..;  liis  engineer.  McMarsIuilH.C/u'cttj^o, 
R.  1.  &*  P.  R.  Co.,  So  Iowa  7^7,  45  A'.  IV. 
Rep.  1065. 

A  iLintnan  who  is  employed  to  signal  the 
approach  of  trains  cannot  recover  for  in- 
juries receiveil  by  reason  of  his  failure  to  see 
a  train,  which  he  is  employed  to  see  and 
signal.  Clark  v.  Uosioii  &=  ^1.  R.  Co.,  i  Aw. 
&•  Ens^.  R.  Cas.  1 34,  1 28  ^fa•;s.  i . 

320.    before    sitteiiiptiii;;    to 

cross  track. — If  an  employe  is  called  to 
work  in  a  place  of  danger,  where  he  is  re- 
quirerl  to  give  his  attention  to  the  work  in 
liand,  he  may  rely  on  the  company  provid- 
ing 'lim  a  safe  place;  but  this  rule  does  not 
apply  where  the  employe  is  merely  crossing 
a  track  for  the  purpose  of  getting  his  tools. 
In  sucii  case  the  nijre  act  of  walking  does 
not  necessarily  engross  his  attention,  and  it 
is  hi->  duty  to  see  or  hear  approaching  trains. 
Holland  v.  Chicago,  M.  (S^•  St.  P.  R.  Co.,  5 
MtCrary  (U.  S.)  549,  18  Ffd.  Rep.  243.— 
DiSTlNGUiSHl.NG  C"  )0(lfellow  z/.  Boston,  H. 
&  E.  K.  Co.,  106  Mass.  4O1. 

PlainiilT,  a  laborer,  engaged  in  excavating 
for  a  track,  had  to  cross  where  there  were 
liiree  or  four  tracks  for  his  tools,  but  where 
there  was  an  unobstrucied  vicwf)f  apjjroach- 
ing  trains.  He  waited  for  a  freight  train  t'^ 
pass  and  then  stepped  upon  the  next  track 
without  looking,  and  was  struck  by  a  train 
going  in  the  opposite  direction,  llehl,  that 
his  own  negligence  would  defeat  a  recovery, 
though  the  engineer  wq^^  negligent  also  in 
not  giving  the  statutory  signals.  Holland 
V.  Cliicago,  iM.  &'  SI.  P.  R.  Co.,  5  McCrary 
{U.  S.)  549,  18  Fed.  Re/).  243.— Following 
Chicago,  R,  I.  &  P.  R.  Co.  t.  Houston,  95 
U.  S.  697  ;  Schotield  v.  Chicago,  M.  &  St.  P. 
R,  Co.,  2  McCrary  268,  8  Fed.  Rep.  488.— 
Ai'i'ROVKD  IN  Hertelson  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  5  Dak.  313,  40  N.  W.  Rep. 
531.  Quoted  in  IJauer  v.  St.  Louis,  I.  M. 
I'c  :•>.  R.  Co.,  46  Ark.  3S8. 


Plaintiflf's  husband,  a  section  foreman, 
was  killed  while  a  flying  jwitcli  was  being 
made.  The  evidence  showed  that  the  track 
forseveral  miles  in  either  direction  from  the 
place  of  accident  was  straight,  and  the  view 
unobstructed;  that  deceased  attempted  to 
cross  the  track  in  full  view  of  the  section 
train  which  ran  upon  him,  and  not  more 
than  twenty  or  thirty  feet  from  it;  that  it 
was  in  motion,  and  that  he  was  crossing  the 
track  diagonally,  vvitli  his  back  turned 
partly  toward  the  section  train,  //elil,  that 
as  it  must  be  inferred  from  the  evi(]ence 
that  the  deceased  did  not  look  or  listen  be- 
fore attempting  to  cross  the  track,  he  was 
guilty  of  contributory  negligence,  which 
precluded  a  recovery.  Elhot  v.  Chicago, 
M.  &^  .St.  P.  R.  Co.,  38  Am.  6-  Kiig.  R.  Cas. 
62.  5  Ha/.:  523,  41  A'.  W.  Re/>.  758,  3  L.  R. 
A.  363. — Applying  Chicago  &  N.  W.  R.  Co, 
V.  Donahue,  75  111.  106;  Ernst  v'.  Hudson 
River  R.  Co.,  39  N.  Y.  61  :  Weber  v.  New 
York  C.  &  H.  R.  R.  Co.,  58  N.  Y.  451  ;  Bal- 
timore &  O.  R.  Co.  V.  Depew,  40  Ohio  St. 
121  ;  Simmons  7).  Chicago  &  T.  R.  Co.,  110 
111.  340;  Baltimore  &  P.  R.  Co.  v.  Jones, 
95  U.  S.  439;  Ormsbee  v.  Boston  &  P.  R. 
Corp.,  14  R.  I.  102;  Grethcn  7/.  Chicago, 
M.  &  St.  P.  R.  Co..  22  Fed.  Rep.  609;  Halev 
V.  New  York  C.  &  H.  R.  R.  Co.,  7  Hun  (N. 
Y.)  84;  Myers  v.  Indianapolis  &  St.  L.  R. 
Co.,  113  111.  3S6, 

A  railroad  employe  got  off  a  train  where 
he  was  well  acquainted,  and  where  there 
were  several  parallel  and  crossing  tracks, 
and  walked  to  an  adjoining  track  only  a 
few  feet  away,  where  he  was  almost  imme- 
diately struck  by  another  train.  It  ap- 
peared that  the  train  could  he  seen  and 
heard  for  a  considerable  distance.  Held, 
that  the  employe's  negligence  barred  re- 
covery for  the  iiijurv.  Lenix  v.  Missouri 
Par.  R.  Co.,  76  A/o.  86. 

A  person  who  Iiad  ten  years'  experience 
was  killed  at  night,  while  crossing  a  yard 
track,  by  a  slowly  moving  car.  It  apiieared 
that  he  knew  that  cars  might  pass  at  any 
time  without  signals,  and  that  he  could 
have  scMi  the  car  if  he  had  looked.  Held, 
that  the  evidence  failed  to  show  that  he 
was  free  from  contributory  negligence. 
Cro7ae  v.  A'eiv  Yor/-  C.  &^  H.  R.  R.  Co..  23 
A^.  Y.  Supp.  1 100,  70  Hun  37,  53  N.  Y.  S. 
R.  558. 

327. before  steppiii;;  upon  the 

tr.ack.— A  switch  repairer,  knowing  the 
custom  of  a  railway  company  to  cut  trains 
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in  two  at  the  point  where  he  was  working, 
s:i\v  a  train  approaching,  stepped  off  the 
trac;i<.  to  avoifi  what  proved  to  he  the  fust 
section,  and  upon  its  passing  ininiediateiy 
resumed  work  on  tiie  track,  with  liis  back 
t'luard  the  appioaching  second  suction. 
He  was  run  over  and  injured.  Held,  tliat 
ills  contributory  negligence  was  sucli  as  to 
prevent  a  recovery.  Hadcn  v.  Sioux  City 
&^  P.  K.  Co.,  (Iowa)  48  X.  ir.  Kep.  733.— 
Disri.NC.UisHiNC  Fark-y  v.  Chicago,  K.  I. 
iS:  \\  R.  Co.,  56  Iowa  ly],  9  N.  \v.  Kep. 
230. — Haley  v.  Xexu  \  'ork  C.  &^  //.  A'.  A'.  Co., 
7  lliin  {X.  ]'.)  84.— Ai'iM.iKi)  i.v  Elliot  t'. 
Chicago,  M.  &  St.  P.  R.  Co.,  38  Am.  & 
iMig.  R.  Cas.  62,  5  Uak.  523,  3  L.  R.  A.  363, 
41  N.  W.  Rep.  758. 

It  does  not  constitute  negligence  for  an 
( inj)loye  of  a  railroad  coni[)any  10  step  on 
the  track,  in  the  course  of  duty,  in  the  way 
(if  a  train  backing  down  toward  him,  if  he 
has  reason  to  believe  the  train  will  be 
!-tiij'ped  before  reaching  him.  Steele  v. 
Ceii/ral  R.  C('.,  43  loica  109. 

;{'JS.  >vliil(^    at  work  upon  or 

near  trai'li.— .\  plaintiff  is  not  entitlerl  to 
recover  in  an  action  for  the  negligent  kill- 
ing of  his  intestate,  where  the  deceased, 
wlio  was  a  youth  over  fourteen  years  of  age, 
while  in  the  employ  of  the  company,  sat  or 
stood  upon  the  track,  in  a  position  to  see  an 
."Pliroaciiing  train  for  more  than  half  a  mile, 
nntil  he  was  run  over  by  the  train  and 
kilk'fi,  the  defendant's  employes  in  charge 
of  the  train  neither  actually  knowing,  nor 
being  guilty  of  reckless  or  wanton  negli- 
gence in  not  knowing,  the  perilous  position 
of  deceased  in  time  to  avert  the  danger  by 
the  use  of  any  possible  diligence.  iXare  v. 
Alaliama  G.  S.  A\  Co.,  54  ^liit.  &>  /i/(V'.  R- 
CiU.  [51,  96  .lla.  264,  II  So.  A'ep.  391. — 
OfoTi.N'G  Gla.ss  V.  Memphis  &  C.  R.  Co.,  94 
Ala.  581. 

Where  a  section  hand  working  on  a  rail- 
road track  sees  a  freight  train  approaching, 
and  gets  off  the  track  to  let  it  pass,  and  im- 
mediately afterward  steps  upon  the  track, 
wiuMi  he  is  struck  by  a  detached  part  of  the 
tr.iin  following  the  part  just  passed,  an<l  is 
killed,  and  it  appears  that  the  separation  of 
the  train  was  accidental,  and  not  discovered 
by  those  in  the  rear  cars  in  time  to  avert 
the  injury,  and  the  deceased  miglit,  by  the 
use  of  ordinary  care,  have  discovered  that 
the  cars  had  been  detached,  and  the  ap- 
proach of  the  c  ir  which  struck  him.  in  time 
to  av(ji  J  all  danger,  no  recovery  can  be  had 


for  his  death.  Myers  v.  Indianapolis  &^  St. 
L.  R.  Co.,  113  ///.  386,  I  N.  E.  Rep.  899.— 
Ari'iJKi)  IN  Elli(jt  ?/.  Chicago,  M.  &  S;.  P. 
R.  Co.,  38  Am.  &  Eng.  '>,  Cas.  62,  5  Dak. 
523,  3  L,  R.  A.  363,  41  N.  W.  Kep.  758. 

It  is  tlie  duty  of  a  section  hand  who  is  at 
work  upon  a  side  track  in  the  j'ard  of  a  rail- 
road company,  and  wlio  knows  that  it  is 
customar)  to  shunt  or  i-;ick  cars  along  the 
traclis  in  the  yard,  unatteiuk-d,  for  the  pur- 
pose of  making  up  trains,  aiuJ  that  cats  have 
just  been  run  onto  the  track  where  he  is  at 
work,  to  keep  a  lookout  lor  moving  cars; 
and  if  he  fails  S(}  to  do,  and  is  injured  liy  a  car 
coining  down  u[)on  liiin  unattended,  he  is 
guilty  of  such  contribuloiy  negligence  as 
will  bar  a  recovery.  Scliaiiile  v.  La/,'e  Shore 
&-  M.  S.  R.  Co.,' 97  Midi.  318,  56  A'.  IF. 
Rep.  565.  —  Disi  iNciMSiiiNG  Schindler  t'. 
Milwaukee.  L.  S.  &  VV.  R.  Co.,  87  Mich.  410. 
Revikwing  Murphy  v.  New  York  C,  &  H. 
R.  R.  Co.,  II  Daly  (X.  Y.)  122;  Campbell  ty. 
Pennsylvania  R.  Co.,  (Pa.)  2  Atl.    Kep.  489. 

Plaintiff  was  an  employe  of  the  defend'"'*, 
doing  re[)air  work  in  one  of  its  yards.  He 
liad  long  experience,  and  knew  that  switch 
engines  were  constantly  moving  to  aiul  fro 
making  up  trains.  While  working  with  his 
back  toward  approaching  cars,  in  a  place 
where  the  view  was  unoljstructed,  he  was 
run  over  and  injured  by  cars  iiu)ving slowly. 
Held,  that  he  was  guilty  of  contiibuiory 
negligence  which  would  prevent  a  recovery. 
Aerkfetz  v.  Humphreys,  53  .//;/.  e-~»  liiit;.  R. 
Cas.  459,  145  U.  S.  41S,  12  Sup.  Ct.  Rep.  S35. 

Where  a  ser  ant  of  the  company  was  in  a 
proper  place  on  the  track  in  the  discharge  of 
his  duty,  he  was  not  wilfully  negligent  in 
not  looking  out  for  cars,  of  the  approach  of 
which  he  had  no  warning.  Louisville  cSr>» 
N.  R.  Co.  v.  J'otts,  92  K'y.  30,  17  ^.  \V.  Rep. 
185. 

PlaintitI  and  others  were  engaged  in  grad- 
ing a  new  track  alongside  of  and  parallel 
with  defendant's  original  or  main  track. 
The  ordinary  duties  of  the  work  frequently 
required  them  to  be  in  such  close  pro.ximity 
to  defendant's  original  track  as  to  be  liable 
to  be  struck  by  passing  trains.  It  had  been 
the  uniform  practice  of  those  operating 
trains  to  give  the  workmen  warning  of  their 
approach.  Held,  that  the  workmen  had  the 
right  to  rely  on  the  continued  performance 
of  this  duty,  without  the  necessity,  while 
engrossed  in  theirwoik,  of  themselves  keep- 
ing a  constant  lookout  for  approaching 
trains.     Ericksonv.  St.  Paul &»  D.  R,  Co., 
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41  Aft/in.  500,  5  L.  A\  A.  786,43  N.  W.  Rep. 
332. 

320.  wliilo  walking:  aloiij;  tlio 

track. — Deceased,  wli(i  was  eiylileeii  years 
old,  hired  liimself  to  defendant  as  a  switch- 
man and  car  coupler;  while  he  was  engaged 
in  shoving  a  car  from  a  side  track  to  a  main 
track  he  was  caught  between  the  tender  of 
the  engine  and  a  cur,  and  crushed  to  death, 
lie  was  looking  toward  the  engine,  when  he 
sliDuhl  have  been  looking  ahead  at  the  car 
befcjre  him  ;  if  he  had  been  at  the  place 
where  he  should  have  been,  he  would  not 
have  been  hurt.  No  negligence  was  shown 
on  the  part  of  the  defendant's  servants  or 
agent.  Held,  in  an  action  by  the  deceased's 
mother,  tiiat  a  verdict  for  the  defendant  was 
demanded  t)y  the  evidence.  Litthjohn  v. 
Central  R.  Co.,  74  Ga.  396. 

A  yard  master,  who  had  eight  years'  ex- 
perience, walked  from  one  track  to  another 
but  a  few  feet  away,  and  then  started  along 
the  track,  walking  on  the  ends  of  the  ties, 
without  looking  l)ack  to  see  if  a  train,  which 
a  ew  minutes  before  had  been  run  on  the 
switch,  was  ai)|)roaching,  and  was  hit  by  the 
train  and  injured.  Ilc/d,  that  he  was  guilty 
of  contributorv  negligence.  E/'/s  v.  Hous- 
ton, 4  X.  V.  Siipp.  732. 

The  company  employing  plaintiff  main- 
tained a  track  parallel  with  and  close  to  de- 
fendant's track.  Plaintiff  rode  home  on  an 
engine,  and  just  before  it  stopped  looked 
both  ways  for  trains,  and  then  left  the  en- 
gine backwards  on  the  side  next  to  defend- 
ant's track,  and  was  struck  by  a  train  when 
he  had  taken  a  step  or  two.  JLIii,  that  '-.e 
should  have  looked  and  listened  after  the 
engine  stopped,  an<l  not  having  done  so,  he 
failed  to  exercise  proper  care  for  his  own 
safety.  Smith  v.  AVzc'  York  C.  J^*  //.  R. 
R.  Co.,  44  X.  V.  S.  R.  55,  63  //!/>!  624,  17  JV. 
V.  Sitfp.  400  ;  affiriiied  in  137  N.  Y.  562, 
mem.,  50  .\'.  ]'.  .S".  A".  933. 

Where  the  evidence  tended  to  show  that 
the  employe  was  tiild  by  the  engineer  of  the 
engine  which  struck  him  that  it  would  not 
start  for  fifteen  minutes,  but  that  it  actually 
struck  him  in  about  seven  minutes,  he  could 
not  be  charged  with  negligence  in  not  keep- 
ing a  vigilant  watch  in  his  rear  up  to  the 
time  of  the  accident,  even  ihoiigli.  had  he 
done  so,  he  might  have  been  able  to  get  olT 
the  track  in  time  to  avoid  the  injury  ;  for  he 
had  a  right  to  rejiose  some  confidence  in 
what  had  been  told  him.      Haivley  v.  Chi- 


cago, B.  &^  Q.  A".  Co.,  71  fo^oa  717,29  A".  IV. 
Rep.  787- 

330.  Choosing  Ix'twcon  several 
cour.ses  ol"  aelioii.— If  ihcre  are  two  ap- 
parent ways  of  discharging  the  required  ser- 
vice, one  more  dangerous  than  the  other, 
the  employe  is  bound  to  select  the  latter, 
and  is  guilty  of  such  negligence  as  will  bar 
an  action  for  damages,  if  he  selects  the  for- 
mer and  is  thereby  injured  ;  and  if  the  dan- 
ger is  so  imminent  and  apparent,  in  either 
way,  that  a  careful  and  prudent  man  would 
not  incur  the  risk,  he  cannot  recover,  unless 
the  evidence  shows  that  tlie  injury  was 
caused  by  the  reckless,  wanton,  or  wilful 
negligence  of  the  defendant's  employes. 
Mobile  &•>  O.  R.  Co.  v.  George,  94  Ala.  199, 
10  So.  Rep.  145.  Loiiis7'ille  &^  A.  R.  Co.  v. 
Orr,  91  j-lla.  548,  8  .Vo.  Kep.  360.  Memphis 
<S~»  C.  R.  Co.  V.  Graham,  53  Am.  &^  Eng.  R. 
Cas.  396,  94  Ala.  545,  10  So.  Rep.  283.  St. 
Louis  li.  &^  I.  Co.  V.  Jlrennan,  20  ///.  App. 
555.  Ri-n.:'.':rhjania  Co.  v.  0'Shaughnessy,^i 
Am.  &>  Juig.  R.  Cas.  479,  122  Ind.  588,  23  A'. 
K.  Rep.  675.  Union  Pac.  R.  Co.  v.  Estes.n 
Kan.  715,  i5  I'ar.  Rep.  131.  Dandie  v. 
Southern  Pac.  R.  Co.,  42  La.  Ann.  686,  7 
So.  Rep.  792. 

The  fact  that  the  injury  occurred,  not 
from  the  way  selected,  but  from  the  defect 
ill  tiie  ways,  works,  and  machinery  com- 
plained of,  when  but  for  such  defect  the 
duty  might  have  been  performed  with  rea- 
sonable safety,  will  not  bar  a  recovery  be- 
cause of  contril)uiory  negligence  on  the 
ground  that  there  was  another  mode  of  per- 
forming the  work.  Louisville  &^  X.  R.  Co, 
v.  Pearson,  97  Ala.  211,  12  So.  Rep.  176. 

It  is  only  when  it  clearly  appears,  and  the 
facts  are  undisputed,  that  the  injured  em- 
ploye had  voluntarily  chosen  a  dangerous 
position,  a  safer  one  having  been  provided 
by  the  company,  that  the  court  can  say,  as  a 
matter  of  law,  that  the  selection  was  such 
contributory  negligence  as  would  defer.t  a 
recovery.  Jl/issouri  Pac.  R.  Co.  v.  McCally, 
41  Kati.  639,  655,  21    Pac.  Rep.  574. 

A  servant  cannot  recover  of  the  master 
for  injuries  received  in  consequence  of  his 
having  left  his  place  of  duty  and  improjierly 
engaged  in  the  performance  of  the  duties  of 
another.  Schaub  v.  Hannibal  &>  St.  J.  R, 
Co.,  106  Mo.  74,  16  .S'.   W.  Rep.  924. 

Where,  in  an  action  for  negligence  by  an 
employe  for  injuries  received  in  nnliitching 
a  dump-car,  tlie  evidence  shows  clearly  that 
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there  were  several  methods  of  hitching  in 
common  use,  the  choice  between  them  being 
;i  matter  of  judgment  depending  on  sur- 
rounding conditions,  tlie  owner  had  tlie  ab- 
solute riglit  to  select  according  to  his  own 
judgment.  Kchlcr  v.  ScJtwenk,  144  Pa.  St. 
348,  22  Atl.  Kep.  910. 

Where  the  injuries  complained  of  were 
caused  immediately  by  the  act  of  the  ser- 
vant in  walking  from  the  point  to  which  he 
liad  been  transported  and  put  at  work  by 
tilt;  m;ister  to  a  place  where  he  could  obtain 
necessary  and  proper  shelter  and  protection 
from  the  elements,  liie  master  cannot  be  re- 
lieved from  liability,  in  case  it  appears  that 
the  servant's  act  in  so  walking  was  api)ar- 
ently  rendered  necessary  by  the  master's 
negligent  act,  and  was  not  in  itself  negli- 
gent. Schitmaker  v.  .S7.  Paul  &^  D.  R.  Co., 
46  Miiiii.  39,  48  N.  W.  I\c'/>.  559. 

PlainlilT  and  another  were  charged  with 
the  duty  of  moving  a  box  from  the  door 
of  one  car  to  that  of  another  a  few  feet  away 
on  an  adjoining  track.  It  appeared  that 
tliey  could  lift  the  box  on  their  shoulders, 
i)ut  instead  they  ran  a  rope  through  the  han- 
dle of  the  box  and  one  stood  on  either  car 
and  attem|Hcd  to  swing  the  box  across.  The 
rope  gave  way,  which  caused  plaintiff  to 
fall  and  be  injured,  /fchi,  that  the  company 
was  not  liable,  the  injury  being  caused  by 
tlie  joint  negligence  of  plair.iitT  and  his  fei- 
l(j\v-servant.    Goiuen  v.  Harley,  56  Fed.  Kep. 

973- 

Plaintiff  was  working  with  others  in  load- 
in  ;  heavy  stone  on  cars  by  means  of  a  der- 
rick. When  a  stone  had  been  lifted  ready 
to  swinge, to  the  car,  plaintiff  was  directed 
to  go  on  the  car,  and  in  doing  so  passed  un- 
der the  stone,  but  was  injured  by  reason  of 
a  chain  breaking  and  letting  it  fall.  The 
evidence  sliowed  that  he  could  have  en- 
teied  the  car  with  safety  at  either  end,  or 
could  have  passed  around  to  the  other  side, 
ami  that  a  defect  in  the  ;hain  was  known  to 
some  of  the  employes  and  probably  to  plain- 
till.  Hi'.il,  that  he  was  guilty  of  contribu- 
tory negligence  in  attempting  to  pass  under 
the  stone.  Kinney  v.  Corlu'n,  132  Pa.  St. 
341.  n ///■/.  Kep.  141. 

.").■$!.  Ill  «-iii4M*g<Micios  or  sU nations 
otj»<M-il,  KoiieralI>.*-WliiIe  it  is  a  gen- 

Wlicii'an  emplciyt  may  recover  for  injuries 
rctciviil  in  apprel.erulinur  'liantjer  which  did  not 
c.'iist  in  f.ict,  .Hid  pulliiifj;  liimself  in  a  position 
where  lie  was  injured,  see  41  Am.  &  Fng.  R, 
Cas.  326,  abslr. 


eral  rule  that  the  servant  has  no  claim  on 
the  master  for  damages  for  an  injury  re- 
ceived, by  voluntarily  .issuming  to  do  some- 
tiiing  which  the  master  did  not  emjiloy 
him  to  do,  yet  in  the  case  of  emergency  lie 
may,  of  his  own  volition,  step  outside  of  the 
line  of  his  usual  duties;  and  if  this  ficpar- 
ture  is  only  such  as  the  necessities  of  the 
case  fairly  and  reasonably  call  for,  keeping 
in  view  the  character  of  the  work  he  is 
called  upon  to  do,  it  will  not  of  itself  defeat 
a  recovery  of  damages  in  case  he  is  injured. 
Whether  he  is  guilty  of  negligence  is  a  ques- 
tion for  the  jury,  and  his  conduct  must  be 
tried  in  the  ligiit  of  all  the  surroundings. 
Barry  v.  Haunibal  &>  St.  J.  K.  Co.,  yS  Mo. 
62.  1 1  S.  \V.  Kep.  308.  W'ynn  v.  Central 
Park,  X.  C^  E.  K.  K.  Co.,  1 33  .A'.  V.  575,  mew., 
30  .\.  !■:.  Kep.  721,  44  .\'.  ]'.  S.  K.  673,  4  Silv. 
App.  1\\;  reim/n^i;  38  yV.  Y.  S.  K.  181,  14 
A'.   1'.  Siipp.  172. 

The  mere  facts  that  an  engineer  running 
a  train  upon  a  railroad,  after  seeing  a  signal 
to  stop,  and  after  reversing  liii;  engine, 
might  with  probable  safety  to  himself  have 
gotten  off  fnJin  his  locomotive  before  its 
collision  with  another  train  tlien  aiiproach- 
ing,  and  that  he  remained  at  his  post  grasp- 
ing the  reversing  lever  and  throttle  until 
the  collision  (occurred,  will  not  justify  the 
court  in  holding,  as  matter  of  law,  that  he 
was  negligent.  Cot  trill  v.  C/tieago,  M.  <S^ 
St.  P.  K.  Co.,  47  Wis.  634,  3  A'.  W.  Kep.  376. 

Plaintiff  was  an  engineer  running  on  a 
single  track,  and  on  a  foggy  morning  saw 
another  engine  approaching,  reversed  his 
engine,  and  jumped,  receiving  serious  in- 
juries. The  engines  stopped  iiefore  collid- 
ing, but  within  a  few  feet  of  each  other. 
Held,  that  the  question  of  whether  the  cir- 
cumstances jusiilied  him  in  jumping  was 
pro|)crly  left  to  the  jury.  He  could  not  be 
charged  with  imprudence  in  jumping  sim- 
ply because  the  engines  stopped  before 
striking.  Gross  v.  Pennsylvania,  ]\  &^  J!. 
K.  Co.,  42  X.  y.  S.  K.  808,  62  ////;/  619,  16 
iV.    J'.  Supp.  616. 

Wliere  a  baggage  master  upon  a  train,  in 
imminent  danger  of  collision,  jumps  there- 
from, it  is  no  defense  to  an  action  f(/r  in- 
juries sustained  that  the  conductor  ordered 
him  not  to  jump.  When  a  collision  is  in- 
evitable, such  action  becomes  one  of  rea- 
sonable precaution.  Georgia  K.  i2^  />'.  Co. 
V.  Rliotles.  56  Li'a.  645. 

332.  Prrilocrsisioiu'd  by  tlio  lu'gll- 
geiioc  ol'  tlic  company.— When  danger 
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is  iinmiiieiit,  the  law  docs  not  clciiuind  that 
accuracy  of  judgment  required  under  other 
circumstances.  So  where  tlie  nej^jUi^eiit 
nianncr  of  runnini:  a  train  put  plaiiUilT  and 
otiurs,  wlio  were  in  ciiarm;  of  a  iiand-car  on 
tlie  track,  in  ininiinciil  peril,  the  conipany 
is  not  released  from  liability  for  an  injury 
that  plaiiililT  received  in  trying;  to  i:;et  the 
car  olf  the  track,  hrcause  lie  did  not  exer- 
cise the  soundest  discretion  in  his  efforts  to 
do  so.  Juillv.  Noitlici It  C.  R.  Co.,  15  ////« 
(iV.  ]'.)  496;  ajjinncd  in  So  X.  Y.  647,  incin. 
Soittli   West.  Imp.  Co.  V.  Siiu'l/i,  S5   I'a.  306, 

7  s.  /•;.  Av/.  365. 

Where  an  employe,  wliile  runnins^  a  hand- 
car, is  put  in  sudden  apprehension  of  a  dan- 
gerous collision  with  a  locomotive approach- 
insr  from  an  oppcjsitc  direction,  and  the 
threatened  collision  is  due  alone  to  the 
negliijence  of  the  company,  whether  it  is 
rash  or  reckless  to  leap  from  the  car,  or 
whether  he  should  have  remained  upon  it, 
or  left  it  by  means  less  hazardous  than 
jumpintj,  is  cpiestion  for  the  jury.  Smith  v. 
Wri^iiitsvillc  £-  T.  R.  Co.,  41  //w.  (S^  /■:>{:,'■. 
A\  Cas.  320,  S3  Cni.  671,  10  .S".  /■-■.  A'('/.  361. 

rV.V,i.  or  tlie  acts  of  it.s  odicor.s 

or  Jijt'Ciits.  — .\  railroad  employe  jilaced  in 
a  positiiMi  of  daiiuer  and  [>eril  by  the  ne_<^li- 
gence  of  a  superior  olhcer  is  iioi  (;;uiliy  of 
contributory  negligence  in  taking  a  mis- 
taken course  through  fear  and  fright  oc- 
casioned by  such  peril.  Kichinoiui  &^  D.  R. 
Co.  V.  Ihoaiii,  89  I'a.  749,  17  .S".  E.  Rep.  132. 

A  brakeman,  acting  under  the  orders  of  a 
coi!(hictor,  and  in  an  emergency  which  gave 
him  no  time  for  reflection,  attempted  to 
catch  a  fast-moving  freight  car.  It  was  in 
the  night-time,  his  lantern  had  gone  out, 
and  the  ground  was  uneven.  His  foot 
slipped  and  lie  was  injured.  Held,  that  the 
finding  of  the  jury  that  there  was  no  con- 
tributory negligence  would  not  be  disturbed. 
Fo.x  V.  'c/iicoiro,  St.  P.  (S^  A'.  C.  R.  Co.,  53 
Am.  &^  Eiig.  R.  Cas.  430,  86  hnva  36S,  53  A^. 
W.  Rep.  259. 

Where  a  collision  is  caused  by  the  negli- 
gence of  the  conductor  in  failing  to  notice 
the  signals  displayed  at  a  station,  or  by  the 
negligence  of  the  operator  at  the  station  in 
displaying  improper  signals,  and  by  reason 
thereof  a  car  collides  with  another  standing 
on  the  track,  where  it  had  a  right  to  be, 
with  forty  or  fifty  of  the  railroad  section 
hands  on  board,  and  one  of  them  jumps 
from  the  car  to  tlie  ground  to  avoid  the 
effects  of  the  collision,  and  in  so  doing  re- 


ceives an  injury  which  results  in  his  death, 
he  cannot  be  considered  guilty  of  contribu- 
tory negligence;  and  the  compar.y  is  liable 
for  the  damages  thus  sustained.  Ilaney  v. 
Pittslmre:lt,  C,  C.  &^  St".  L.  R.  Co.,  3S  ]V. 
I'll.  570,  iS  -s'.  K.  Rep.  748. 

f'J.'Jl.  Assniiiiii.n  Hi'oatcr  risks  to 
save  life  or  |>ro|M'r(.v.  —  K.\poRure  of  life 
by  an  employe  to  save  life  is  neither  wrong- 
ful nor  negligent,  if  attempted  within  the 
scope  of  his  duty,  unless  made  under  cir- 
cumstances constituting  rashness  in  the 
judgment  of  prudent  jiersons.  Coiidijf  v. 
KanS'is  City,  Ft.  S.  &-=  (/.  A".  Co.,  48  ^/w.  (5-» 
Eng.  R.  Cas.  417,  45  Kan.  256,  25  I'ac.  Ref>. 
562. — Ai'i'KiiviNt;  Eckert  7/.  Lon;  Island  R. 
Co.,  43  N.  V.  502. 

Persons  are  justified  in  assuming  greater 
risks  to  protect  human  life  than  would  be 
sanctioned  in  other  circimistances.  Sc/troe- 
der  v.  Cliicai^o  &->  A.  R.  Co.,  53  Am.  &>  /:"//i,\ 
R.    Cas.  436,    108   Mo.  322,   18  S.  VV.  Rep. 

1094. 

If  a  servant,  in  his  attempt  to  save  his 
employer's  [iroperty  from  destruction,  acts 
as  a  reasonal)le  and  prudent  man  would 
have  acted  under  simil^ir  circumstances,  he 
will  not  be  held  guilty  of  negligence.  I^iiiV- 
inan  Palace  Car  Co.  v.  Laack,  143  ///.  242, 
32  A'.  E.  Rep.  285. 

A  car  company  will  not  be  permitted  to 
escape  the  consequences  of  ir.s  own  negW- 
gence,  and  defeat  an  employe's  claii."  '.:■* 
damages    for    personal     injiiiy,    ';:  .■ -^ 

against  him  his  faithful  endeavor  t:,  •  J. 
its  property  from  a  danger  wl:ic!i  sU(  ■  1:  i- 
gence  created.  Pull  man  Palace  Coy  v. 
Laack,  41  ///.  .\J>p.  34.  — QiroriNd  Wasirujr 
V.  Delaware,  L.  iS:  W.  R.  Co.,  80  N,  Y.  215. 

Jj;J5.  I']irt'ct  ol'  wiUiil  iu'.yi!}'oii<'«>  of 
employe— An  action  will  not  lie  in  behalf 
of  an  agent  or  servant  of  a  company  where 
liis  negligence  or  wilful  act  caused,  or  con- 
tributed to  cause,  the  accident  or  collision 
occasioning  \\\m  injury.  Louisville  &r>  N. 
R.  Co.  v.  Bur  Ice,  6  Coldw.  (Tenn.)  45. 

If  an  employe  wilfully  encounters  dan- 
gers which  are  known  to  him,  or  are  notori- 
ous or  apparent,  the  employer  is  not  re- 
sponsible for  an  injury  occasioned  thereby. 
Humphreys  v.  A'eivport  h'eii.<s  &>  M.  V.  Co., 
39  Am.  &^Eng.  R.  Cas.  363,  33  IV.  Va.  135, 
10  .V.  E.  Rep.  39. 

JtJJO.  Comparative  iiegli}»e>ice.— An 
employe  of  a  railroad  company  who  is  killed 
or  injured  must  be  free  from  fault  in  order 
to  recover;  and  the   rule  which  allows  a 
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partial  recovery  against  a  railroad  company, 
notwithstanding  the  contributory  negli- 
gence of  the  plaintiff  or  person  injured, 
docs  not  apply  to  the  case  of  an  injury  sus- 
tained by  an  employe.  East  Tcnn.,  F.  Sf 
G.  1\.  Co.  V.  Mii/oy,  31  .lilt.  &^  Eiig.  R.  Ciis. 
352,  77  (/■<?.  237,  2  S.  E.  Kip.  941. 

Wlie-re  a  raili(iad  employe  sues,  if  it  ap- 
pear that  his  own  act  contributed  to  the 
iiijurv,  lie  cannot  recover,  unless  his  neg- 
liL^encc  was  slight  and  that,  of  the  defendant 
gross  in  comi)arison.  IlUiiois  C.  A'.  Co.  v. 
Bm>/:s/i/n;  3  ///.  .///.  225. 

;»;J7.  Iinputcil  no«li«('iic'('.— An  em- 
ploye of  a  railway  company  riding  on  a 
free  pass  is  affected  with  the  contriiuitory 
nt-gligence  of  the  driver  of  the  train  in  caus- 
ing a  collisicjn  with  a  train  of  another  com- 
pany, and  is  so  identified  with  such  driver 
as  to  disentitle  him  to  maintain  an  action 
for  daniiiges  against  such  other  com- 
pany, which  was  also  guilty  of  negligence. 
Aniistroiti^v.  Laiic<is/iiie  &^  Y.  A'.  Co.,  33Z.. 
7'.  228,  L.  A'.  10  Ex.  47,  44  /,./.  Ex.  89,  23 
U:  A'.  295. 

JJt'JS.  Kceovory  iiotuitlistiiiKliii^ 
employe's  iiof-'l »«'*'»♦!«•* — Because  a  ser- 
vant knows  of  one  defect  or  danger,  he  does 
not  take  the  risk  of  another  of  which  he  has 
no  knowledge;  and  if  both  contribute  to  in- 
jure him  he  is  entitled  to  recover,  provided 
but  for  the  unknown  defect  the  accident 
wonld  not  have  happened.  MissouiiPac. 
R.  Co.  V.  Soiiu-rs.  78  7V.r.  439,  14  i'.  Jl'.  Rep. 
779.— FoLLOWKU  IN  Ft.  Worth  &  D.  C.  R. 
Co.  V.  Wilson,  3  Tex.  Civ.  .App.  ^^y—Et. 
IVort/i  &^  D.  C.  R.  Co.  v.  IVihon,  3  Tex. 
Civ.  .l/>p.  583,  24  .V.  IV.  Rep.  686.— Foi.Low- 
ixc;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Lempe, 
59  Tex.  19;  Missouri  Pac.  R.  Co.  v.  Som- 
ers,  78  Tex.  439. 

o;{5). \vIkmi  by  use  <>f  eare  <'om- 

jtaiiy  vonld  have  prevented  the  in- 
jury.— -Where  an  employe  is  injured,  con- 
tributory negligence  is  not  a  defense  if  it 
appears  that  the  company,  by  the  exer- 
cise of  proper  care,  could  have  avoided  the 
consequences  of  the  employe's  negligence.  ' 
Chesapeake  &^  O.  R.  Co.  v.  Lee.  84  \  a.  642, 
5  ■'>".  E.  Rep.  579.  Mason  y.  Riiinnoixi  &" 
11  A'.  Co.,  53  Am.  &>  Eiig.  R.  Cas.  183,  11 1 
A'.  C<r;-.  482,  16  5.  E.  Rep.  69S.  McKean  v. 
IhtrUinrtcn.  C.  R.  &>  A'.  R.  Co.,  lis  lo^oa  192, 

*  .\  tar  coupler  vrniUy  of  contributory  ncgli- 
gpixj  MKiy  recover  where  the  engineer  was  wan 
to'ily  ncgiigeiit,  see  44  Am.  &  Eng.  R.  Cas.  552, 

ahstr. 


7  A'.   IV.  Rep.  505.      Williams  v.  South  &> 
N.  Ala.  R.  Co.,  91  Ala.  635,  9  So.  Rep.  77. 

Hut  this  doctrine  cannot  apply  where 
there  is  no  evitlcnce  that  the  injury  could 
have  been  averted  after  the  employe  had 
put  himself  in  a  place  of  danger.  Louisville 
&>  A'.  A'.  Co.  V.  Wallace,  90  Teiiii.  53,  15  S. 
W.  Rep.  921. 

;{40.  Contributory  nesliyenee  of 
volun}e4*rs. — A  railway  company  is  not 
liable  for  injuries  indicted  through  ihi.;  neg- 
ligence of  its  servants  upon  a  siraiigcr  to 
the  company  while  engaged  in  the  volun- 
tary service  of  uncoupling  its  cars,  if  by  his 
negligence  he  contributed  to  the  injury  com- 
plained of.  New  Orleans,  J.  ^^  G.  N.  R. 
Co.  V.  Harrison.  48  Miss.  112. — Followed 
IN  Everhart  v.  Terre  Haute  &  I.  R.  Co.,  4 
Am.  &  Eng.  R.  Cas.  599,  78  Ind.  292,  41 
Am.  Rep.  567. 

A  man  volunteered  to  do  a  service  for  a 
railway  company,  and  he  was  killed  while 
walking  the  track  in  the  performance  of 
such  service,  the  evidence  showing  a  want 
of  care  on  his  part.  Hehl,  that  there  could 
be  no  recovery  against  the  company,  liar- 
stow  v.  Old  Colony  R.  Co.,  28  An>.  (S-»  Ew:;. 
R.  Cas.  473,  143  Mass.  535,  10  N.  E.  Rep.  255. 

2.  Negligence  in   the  Operation  of  Trains, 
or  in  the  Use  of  ^Ippliances,  Ma- 
chinery, etc. 

341.  Duty  to  «>xei"ei.se  eai'e  in  the 
management  of  trains.— The  imperfect 
equipment  of  a  train  does  not  relieve  the 
conductor  from  the  exercise  of  due  care  and 
diligence  in  its  management.  Mobile  ^^  M. 
R.  Co.  v.  Clanton,  59  Ala.  392. 

.'{42. or  in  the  u.se  of  maehin- 

ery,  <(te.— -In  the  use  of  machinery  and  ap- 
pliances the  employes  of  railroad  companies 
must  use  ordinary  care  to  protect  them- 
selves from  injury.  Chicago  &^  A.  R.  Co.  v. 
Bragonier,  W)  111.  51,7  A'.  E.  Rep.  688  ; 
rtr,iersiiig  11  ///.  ^lf>p.  516.  Henderson  v. 
Coons,  31  ///.  ^Ipp.  75.  Houston  &"  T.  C. 
R.  Co.  V.  Conrad,  62  Tex.  627.  Gutridge 
v.  Missou.-i  Pac.  R.  Co.,  105  Mo.  520,  16  S. 
W.  Rep.  043. 

Where  one  engaged  in  car  shops  is  em- 
ployed as  a  skilled  workman,  and  must 
necessarily  work  with  dangerous  imple- 
ments, the  law  imposes  upon  him  a  high 
decree  of  care  on  his  part  to  avoid  injury. 
Chicago  (S»  A.  R.  Co.  v.  Mahoney,  4  ///.  App. 
262. 
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343.  What   acts    constitute    con- 
tributory   ncfjiiHencc,    jienerally. — 

If  patently  defective  iiistrumonlalities  are 
furnished  an  employe  (or  his  use  he  must 
not  only  know,  or  be  in  duty  bound  to 
kn(jw,  their  actual  character  and  condition, 
but  must  understand,  or  by  the  exercise  of 
■  )i(hnary  observation  realize,  the  risks  to 
which  he  is  e.x[><)>e(i  by  their  use,  before  he 
is  chargeable  with  contriljutory  ne!,;ligence. 
Iluu^^iijoril  V.  Cliicago,  M.  &~'  tit.  P.  K.  Co., 
41  Am.  &^  Ktii;.  R.  Cas.  2O9,  41  J/i'it/:.  444, 

43  .V.  u:a\-/>'.  3:4. 

Plaintid  was  injured  while  attempting  to 
make  a  coupling,  by  a  movement  of  the 
cars.  There  was  a  conflict  of  evidence  as 
to  who  was  resijonsible  for  the  movement, 
but  there  was  some  evidence  tending  to 
show  that  they  were  moved  in  obedience  to 
a  signal  given  by  pi.iiiUilT  himsi.'lf.  Held, 
that  if  the  jury  believed  that  he  gave  such 
signal  he  was  guilty  of  contributory  negli- 
gence and  could  not  recover.  l!,tdson  v. 
Cliaiiestoii,   C.  <S~»    C.   A'.  Co.,  55  Jh/.  A'c/i. 

248. 

A  freight  train  was  delayed  by  trains 
ahead,  and  the  conductor  aud  brakeman 
went  to  sleep  in  the  caboose,  the  conductor 
remarking  that  a  semaphore  which  stood 
near  would  take  care  of  them ;  but  it  ap- 
peared that  the  object  of  the  semaphore 
was  only  to  signal  incoming  trains,  and  it  at 
tiic  time  was  displaying  a  white  light.  The 
conductor  knew  tliat  other  trains  would 
soon  follow,  and  in  such  case  a  rule  of  the 
conipany  rcrjuired  him  to  post  signals, 
which  he  failed  to  do,  and  was  killed  while 
asleep,  by  the  following  train  running  onto 
the  caboose,  //c/d,  that  the  conductor  had 
failed  to  exercise  ordinary  care.  Lai-e 
.</:,>fr&'  A/.  S.  K.  Co.  v.  Hunt,  18  ///.  A/)/>. 
:.S8. 

Plaintiff  was  a  car  repairer,  and  seeks  to 
ri'cover  for  injuries  alleged  to  have  been 
cau^sed  by  defeiirlant's  failure  to  furnish 
him  competent  assistance  in  doing  certain 
work,  and  by  its  negligence  in  failing  to 
keep  its  yard  free  from  snow  and  ice.  But 
it  appearing  that  he  knew  the  condition  of 
the  yard,  and  that  the  car  on  which  the 
work  was  to  be  done  was  placed  at  the  po- 
sition in  the  yard  indicated  by  iiim,  and 
that  he  undertook  to  do  the  work  alone, 
without  calling  for  help  until  .after  he  had 
slipped  and  fallen  and  received  the  injury 
complained  of,  though  competent  help  was 
at  hand  and  responded  to  his  call  as  soon 


as  made— //^/(/,  as  matter  of  law,  that  he 
could  not  recover,  IVay  v.  C/inngo  <5^  A\ 
W.  A\  Co.,  76  Mm  393,  41  N.   II'.  Rep.  51, 

A  fireman  was  killed  by  reason  of  a 
switch  being  misplaced,  so  that  his  locomo- 
tive ran  of!  the  track.  The  placing  of  the 
switch  was  not  traced  to  the  company  or 
any  of  its  employes.  Held,  that  plaintifT 
was  rightly  nonsuited.  Tlie  cause  of  the 
death  was  either  by  reason  of  his  own  care- 
lessness or  that  of  a  fellow-employe  en- 
gaged in  the  same  general  business.  Tin- 
ney  v.  Bos/on  &•  A.  R.  Co.,  62  llarli.  {N.  Y.) 
21S;  ajjiinu'd  in  52  yV.  V.  632,  ;//««.  — DlS- 
TiNGUl.sHiNU  Brickncr  v.  New  York  C.  K. 
Co.,  2  Lans.  (N.  Y.)  506;  Sprong  v.  Boston 
&  A.  K.  Co.,  60  Barb.  30.  Exi'LA1NIN« 
Snow  V.  Housatonic  R.  Co.,  8  Allen  (Mass.) 
441  ;  Warner  ii,  Erie  R.  Co..  39  N.  Y.  468; 
Faulkner  v.  Erie  R.  Co.,  49  Barb.  324. 

In  an  action  for  damages  by  the  conductor 
on  a  cable  car,  for  injuries  received  by  him 
in  pushing  a  tr.ul  car  from  the  power  house 
so  as  to  attach  it  to  the  grip  car,  it  was 
shown  that  the  track  outward  from  the 
power  house  was  on  a  slightly  upward  in- 
cline, requiring  vigorous  pushing  to  get  a 
car  out  ;  that  there  was  an  open  space 
under  the  track  in  the  power  house,  aiul 
that  the  men  pushed  the  cars  by  walking 
along  a  plank  ])laced  on  the  side  of  the 
track  ;  that  the  doorway  through  which  the 
cars  had  to  ])ass  from  the  house  allowed  but 
three  and  a  half  inches  between  the  car  and 
the  pier  on  the  side;  that  plaintifT  in  ptish- 
ijig  out  the  car  took  hold  of  one  of  the 
uprights  on  the  side  of  the  car,  and,  failing 
to  let  go  when  he  came  to  the  doorway, 
was  caught  by  the  car  and  the  walls  of  the 
pier,  and  was  badly  injured  ;  tliat  iilaintilT 
had  been  recently  employed,  had  never 
done  this  work  before,  and  had  not  been  in- 
formed of  the  danger.  Held,  that  he  was 
guilty  of  contributory  negligence,  as  tlie 
danger  was  apparent.  Jennings  v.  Tiuoira 
R.  &•  M.  Co.,  7  J]'tish.  275,   34  Pac.  Rep. 

917- 

344. aiul  what  do  not.— PlaintilT 

was  engaged  with  six  or  seven  other  men 
to  tear  down  a  shed  some  sixty  or  seventy 
feet  long,  by  sawing  it  in  two,  cutting  olT 
the  supporting  posts,  and  then  pushing  it 
over.  PlaintifT  went  to  the  roof  and  sawed 
it  \n  two.  While  he  was  on  the  roof  the 
other  men  cut  off  the  posts  without  his 
knowledge,  and  after  he  came  down  and 
was   in  the  act  of  cutting  off  a  post,  the 
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shed  fell  and  he  was  injured.  Held,  that 
the  jury  were  justified  in  finding  that  he 
was  not  guilty  of  contributory  negligence. 
Cleveland,  C,  C.  &*  St.  L.  li.  Co,  v.  Brown, 
56  Fed.  Rep.  804. 

A  brakeman  was  killed  by  falling  over 
the  end  board  of  a  car  which  had  negli- 
gently been  left  out  of  place.  There  being 
no  evidence  to  show  that  he  knew  of  its 
position  until  he  approached  it  at  the  time 
of  his  death — held,  that  whether  lie  was 
then  justified  in  incurring  the  unusual  risk 
of  attempting  to  pass  over  it  would  depend 
upon  the  haste  required  in  the  performance 
of  his  duties ;  and  the  deceased  under  all 
circumstances  would  not  be  required  to 
stop  and  place  the  end  board  in  position 
before  attempting  to  pass  over  it.  McDer- 
mott  v.  Iowa  Falls  &•  S.  C.  A'.  Co.,  85  Iowa 
I  So,  $2  A'.  W.  Rep.  181. 

Plaintiff,  a  switchman,  was  injured  while 
making  a  coupling,  by  catching  his  foot  in 
a  defective  frog.  The  frog  was  a  solid  cast- 
ing with  a  steel  point  set  in,  and  had  a  steel 
plate  riveted  on  the  top ;  but  the  point  was 
loose  and  the  plate  was  broken  about  the 
middle,  so  that  it  worked  across  a  rail, 
which  caused  ihe  accident.  Ke  knew  that 
the  point  was  loose,  but  did  not  know  that 
the  plate  was  broken.  Held,  that  knowl- 
edge that  the  point  was  loose  would  not 
affect  his  right  to  recover  for  the  injury. 
Waldhier  v.  Hannibal  &^  St.  J.  R.  Co.,  87 
Mo.  37.  —  Distinguished  in  Towner  v. 
Missouri  Pac.  R.  Co.,  52  Mo.  App.  648. 

While  a  servant  must  take  notice  of  de- 
fects which  he  discovers,  and  of  which  he 
has  information,  and  of  such  as  are  obvious 
to  the  senses,  yet  the  defect  in  the  frog  be- 
ing in  a  department  of  the  work  with  which 
plaintiff  had  nothing  to  do  by  way  of  in- 
spection or  repair,  it  was  not  his  duty 
to  enter  upon  an  inquiry  as  to  the  condi- 
tion of  the  whole  frog,  although  he  may 
have  known  its  point  was  loose.  Waldhier 
v.  Hannibal  e.-'  St.  J.  R.  Co.,  87  Mo.  37. 

Plaintiff  was  a  newly  engaged  brakeman 
and  was  injured  by  coming  in  contact  with 
an  overhead  bridge  which  he  did  not  know 
existed,  and  which  he  could  not  see  at  the 
time  of  the  injury,  by  reason  of  the  smoke 
from  the  engine.  Held,  that  he  was  not 
guilty  of  contributory  negligence.  Dukes 
v.  Eastern  Distilling  Co.,  51  Hun  605,  4  N. 
Y.  Sitpp.  562. 

A  brakeman  having  been  for  several  days 
off   duty,  and  having   no  opportunity  of 


learii'ng  the  condition  of  a  tank  and  at- 
tacliiiients  before  he  was  hu  t,  ard  being  in 
the  dis^charge  of  his  duty,  wass  '.ot  guilty  of 
contributory  negligence  in  ascending  a  lad- 
der near  the  tank.  Texas  &»  P.  A'.  Co.  v. 
Hohn,  I  Tex.  Civ.  App.  36,  21  S.  IV.  Rep. 
942.— DiSAi'i'RoviNG  Davis  v.  Col'tmbia  & 
G.  R.  Co.,  28  .AuLcS:  Eng.  R.  Cas.  44S,  21  So. 
Car.  93;  Clark  v.  Richmond  &  D.  R.  Co., 
18  Am.  «&  Eng.  R.  Cas.  84,  78  Va.  709. 
Following  Houston  &  T.  R.  Co.  v.  Oram, 
49  Tex.  345;  Bonner  v.  La  None,  So  Tex. 
119. 

345.  Failure  to  examine  niul  in- 
spect the  truck  and  roadbed.— An 
engineer  of  a  railroad  which  is  in  general 
use,  although  having  knowledge  that  the 
rails  of  the  track  are  old,  light,  and  well 
worn,  is  not  bound  to  pursue  the  inquiry, 
and  to  determine  for  himself  and  at  his  own 
peril  whether  the  road  is  or  is  not  fit  for  use. 
Devlin  v.  IVabash,  St.  L.  Gr*  P.  R.  Co.,  28 
Am.  (Sn>  Eng.  R.  Cas.  524,  87  Mo.  545. 

340.  Fsulure  to  examine  and  in- 
spect appliances,  «tc.,  {jenerally. — 
The  burden  of  furnishing  safe  machinery, 
appliances,  surroundings,  etc.,  is  upon  the 
master;  and  while  he  is  not  liable  for  de- 
fects and  damages  of  which  the  servant  is 
fully  informed,  yet  the  servant  is  authorized 
to  rely  upon  the  acts  of  the  master  in  that 
respect,  and  is  under  no  primary  obligation 
to  investigate  and  test  the  fitness  and  safety 
of  the  machinery,  surroundings,  etc.,  in  the 
absence  of  notice  that  there  is  something 
wrong  in  that  respect.  Clroeland,  C,  C.  <S* 
St.  L.  R.  Co.  V.  Walter,  45  ///.  App.  642. 

An  employe  must  use  the  faculties  which 
he  possesses ;  and  if  there  should  be  a  visible 
defect  in  a  tool  used  by  him  which  he  could 
see  by  looking,  he  is  guilty  of  negligence  if 
he  does  not  look,  unless  some  reasonable 
excuse  is  given  for  his  not  doing  so.  Mc- 
Bride  v.  Indianapolis  F,  &•  S.  Co.,  5  Did. 
App.  482,  32  N.  E.  Rep.  579. — Applying 
Rietman  v.  Stolte,  120  Ind.  314. 

In  performing  the  duties  of  his  place  a 
servant  is  bound  to  take  notice  of  the  or- 
dinary operation  of  familiar  laws  of  gravita- 
tion, and  to  govern  himself  accordingly. 
If  he  fails  to  do  so  the  risk  is  his  own.  If 
the  instrumentalities  furnished  by  the  mas- 
ter for  the  performance  of  the  servant's 
duties  are  defective,  and  the  servant  is 
aware  of  this,  though  not  aware  of  the 
degree  of  defectiveness,  he  is  bound  to  use 
his  eyes  to  see  that  which  is  open  and  ap- 
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parent  to  any  pe.'son  using  his  eyes ;  and  if 
ho  fails  lo  do  so  !.<'  cannot  charge  the  con- 
secinences  upon  his  master.  Walsh  v.  St. 
Paul  iS>-»  D.  R.  Co.,  2  Am.  &^  Knt,^.  K.  Cas. 
144,  27  .Miiiit.  367,  8  N.  W.  Hip.  145. 

A  servant  in  the  use  of  appliances  fur- 
nislied  him  by  tile  master  is  b(jLiiid  to  take 
notice  <jf  those  dangerous  defects  of  which 
he  lias  knowledge,  and  wliii  h  are  obvious 
t(j  his  senses;  but  he  is  lujt  bound  to  inves- 
tigate for  himself  a  department  of  work 
with  which  he  has  nothing  to  do,  and  to  set 
u[)  his  judgment  against  that  of  his  master 
as  to  the  safety  <if  such  appliances.  Devlin 
V.  Wabash,  St.  L.  £~>  P.  A'.  Co.,  28  Am.  &^ 
E/ii;.  A\  Cas.  524,  87  J/o.  545. 

JJ-tT.  Kallure  (o  iiisiM-ct  cars.— There 
is  no  legal  pvesumiitinn  that  it  is  the  duty 
of  the  conductor  of  a  railway  freight  train 
to  inspect  the  cars  and  machinery  of  his 
train,  or  that  he  is  chargeable  with  neg- 
ligence for  using  unsafe  cars  ;f  the  defect 
was  such  that  it  might  have  been  discovered 
by  inspection.  Paiisitr  v.  Minneapolis  &* 
St.  I..  R.  Co.,  21  Am.  iS-  Eni;.  R.  Cas.dox, 
32  Minn.  331,  20  X.  IF.  Rep.  332.— Ap- 
PROVKI)  IN  Cincinnati,  H.  &  D.  R.  Co.  v. 
McMullen,  38  Am.  &  Eng.  R.  Cas.  165,  117 
Ind.  439,  20  N.  E.  Rej).  287. — Cincinnati,  II. 
&•  I).  R.  Co.  V.  McMullen,  38  Am.  &-  Eng, 
R.  Cas.  165,  117  I  ml.  439,  20  .\\  E.  Rep.  287. 
— Approving  Ransiert/.  Minneapolis  &  St. 
L.  R.  Co.,  32  Minn.  331. 

.•\  conductor  being  the  representative  of 
the  company  in  the  command  and  manage- 
ment of  the  train,  and  not  being  under  the 
immediate  control  and  direction  of  a  supe- 
rior, is  held  to  ordinary  and  reasonable  care 
and  diligence,  not  only  in  the  management 
of  the  train,  but  also  in  the  due  inspection 
of  the  cars,  machinery,  and  apparatus  of  the 
train,  as  to  their  sufficiency  and  safety  ;  and 
if  he  receive  an  injury  while  neglecting 
such  duty,  he  can  have  no  right  of  action 
against  the  company.  Mad  Rii'er  <3^  L.  E. 
R.  Co.  V.  Barber,  5  ()///'('  St.  541. 

A  brakeman  is  not  chargeable  with  con- 
tributory negligence  because  he  attempts  to 
couple  cars  before  examining  the  coupling 
appliances  to  see  whether  they  are  safe  or 
not.  Mahoncy  v.  New  York  C.  &*  H.  R.  R. 
Co.,  39  N.  y.  S.  R.  911.  60  Hun  586,  15  N. 
y.  Supp.  501  ;  affirmed  in  131  A'.  Y,  623, 
viem.,  43  A',  y.  S.  R.  962. — FOLLOWING 
Goodrich  v.  New  York  C.  &  H.  R.  R.  Co., 
116  N.  Y.  398,  26  N.  Y.  S.  R.  767. 
If  the  employe  of  a  railroad  company  is 


injured  by  reason  of  defects  in  a  car  trans- 
ferred to  said  company  by  another  railroad, 
and  by  llie  rules  of  the  company,  known  to 
said  employe,  it  is  liis  tluty  to  inspect  said 
cars,  he  cannot  recover  for  injuries  caused 
simply  h\  his  failure  to  make  the  inspection. 
Et.  Wayne,  C.  &^  L,  R.  Co.  v.  Gruff,  132  Ind. 
13,  31  ..V.  E.  Rep.  460.— Rkfkkking  10 
Chicago,  St.  L.  &  V.  R.  Co.  v.  Fry,  131  Ind. 
319. 

348. brakes  and  brake  attacli- 

nu'iits.— That  a  railway  company  may 
have  employed  car  inspectors  at  certain 
local  stations  to  inspect  cars  will  not  reli(..ve 
brakemen  using  the  same  from  their  duty 
of  inspecting  that  part  of  the  machinery 
they  are  expected  to  handle,  and  reporting 
defects  to  the  company.  Their  duty  in  this 
respect  remains  as  imperative  as  if  they 
were  the  sole  inspectors.  It  is  not  in  the 
power  of  the  company  to  relieve  its  brake- 
men  of  this  duty.  Chicat^o  &•  ^l.  R.  Co.  v. 
liragonier,  119  ///.  51,  7  .V.  E,  Rep.  688 ; 
reversing  11  ///.  App.  516. 

Where  a  rule  of  a  railway  company  im- 
poses no  higher  duty  upon  a  brakeman,  in 
regard  to  the  inspection  of  that  part  of  the 
niiichinery  of  cars  he  is  required  to  use, 
than  the  law  requires  of  him,  an  omission 
of  duty  by  other  employes  of  tlie  company 
will  not  relieve  him  from  the  duties  and 
obligations  tlie  law  imposes.  Chicago ^^  A. 
R.  Co.  V.  Bragonier,  1 1 9  ///.  51,7  N.  E.  Rep. 
688;  reversing  11  ///.  App.  516. 

Where  one  to  whom  a  railroad  company 
owes  the  exercise  of  due  care  is  furnished 
with  a  car  having  a  defective  brake,  and  is 
injured  thereby,  he  cannot  recover  for  such 
injury  if  he  knew  that  defective  and  dan- 
gerous cars  were  frequently  left  by  the  com- 
pany for  his  use,  and  could  have  ascer- 
tained by  reasonable  care  on  his  part  the 
defect  in  the  car  causing  the  injury.  Roddy 
V.  Missouri  Pac.  R.  Co.,  104  Mo.  234, 15  S. 
W.  Rep.  II 12. 

Employes  have  a  right  to  presume  that 
the  niacliinery  and  appliances  provided  for 
their  use  are  safe.  So  where  a  brakeman  is 
injured  by  reason  of  a  nut  being  off  a  bar, 
without  his  knowledge,  and  it  pot  being  his 
duty  to  provide  such  things,  he  is  not 
chargeable  with  contributory  negligence. 
Chicago  &■•  E.  I,  R.  Co.  v.  Hagar,  11  ///. 
App.  498.— Reviewed  in  Kincaid  v.  Oregon 
S.  L.  &  U.  N.  R.  Co.,  22  Oreg.  35. 

The  fact  that  a  car  is  in  actual  use  justi- 
fies a  brakeman  in  assuming  that  it  is  lit  :o 
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use,  .and  he  is  not  necessarily  guilty  of  con- 
tributory negligence  in  attempting  to  use  it 
without  first  ex;iniiiiing  it.  F</«  Tassell  v. 
Nno  Yoik,  L.  E.  &*  U'.  A'.  C'c,  i  .I/«c.  299, 
48  X.  V.  S.  A'.  767.  20  A'.  ]',  Su/>/>.  708;  re 
arifii'iiai/  tleiiiid  in  2  Mi.sc.  5y2.  0/tio  &* 
J\/.  A'.  Co.  V.  Ptarcy,  128  //;</.  197,  27  X.  E. 

Ne/'.  479- 

A  biMUeman  was  Icilled  by  the  breaking ei 

a  brake  wliicii  lie  was  atleniiJting  10  ^et. 
Four  of  the  spokes  ui  the  brake  wheel  broke 
where  they  j  lined  the  rini,  and  the  ends 
were  rusty.  The  conii)any  put  in  evidence 
an  agreement  si.i^ned  by  the  brakeniaii,  pro- 
viding that  before  working  with  any  cars, 
engines,  machinery,  or  tools  he  should  ex- 
amine tlieir  condition,  and  that  he  should 
take  SI! Ilicient  time  to  make  the  examination, 
and  refuse  to  obey  any  order  which  would 
expose  him  to  danger.  Held,  that  such 
agreement  only  required  the  brakeman  to 
be  attentive  and  vigilant  to  discover  defects 
in  the  macliinery,  and  to  refrain  from  using 
machinery  if  he  learned  it  was  defective; 
but  it  was  no  defense  where  it  appeared  that 
the  defect  could  only  be  discovered  by  an 
expert.  Pratt  v.  Lake  Shore  &^  M.  S.  A'. 
Ci'..  45  N.  y.  S.  A'.  7^5,  63  ////«  616.  18  A'. 
1'.  Sii/>/>.  682;  affirmed  in  136  A'.  Y.  654, 
mem.,  32  N.  E.  Rep.  1016,  49  A'.  1'.  S.  R. 
915. 

A  rtile  requiring  brakemen  on  freight 
trains  to  examine  and  know  for  themselves 
whether  brakes  are  safe  or  not  is  only 
binding  where  a  reasonable  opportunity  is 
offered  for  the  examination.  So  where  a 
car  is  taken  into  a  train,  and  it  only  re- 
mains at  the  station  ten  or  fifteen  minutes 
waiting  for  another  train  and  liable  to  move 
at  any  time,  so  that  going  under  to  examine 
it  would  be  extremely  dangerous,  and  it  is 
run  to  the  next  station,  where  the  brakeman 
is  injured  by  a  defect  in  the  brakes,  he  is 
not  chargeable  with  contributory  negligence 
because  he  did  not  examine  the  brakes. 
O'Malley  v.  New  York,  L.  E.  &>  JF.  A'.  Co., 
51  A'^.  Y.  S.  A\  366,67  //loi  130,  22  A'.  ]'. 
5«//.  48.  —  Explaining  LaCroy  v.  New 
Vork.  L.  E.  &  W.  R.  Co.,  132  N.  Y.  570,  43 
N.  Y.  S.  R.  711. 

The  plaintiff  was  the  foreman  of  a  work 
train  and  lived  with  his  wife  upon  such 
train.  His  wife  was  injured  by  reason  of  a 
defective  brake  on  one  of  the  cars.  In  an 
action  by  the  hu  .band  to  recover  for  the  in- 
juries to  his  wife— /leM,  that  the  fact  that 
the  plaintiff  might  by  the  exercise  of  dili- 


gence have  discovered  the  defect,  would  not 
prevent  a  recovery  against  the  company 
where  it  was  not  his  duty  to  inspect  the  ap- 
pliances. Missouri  J'lie.  A'.  Co.  v.  W/iite,  48 
\in.  &*  Eni;.  A'.  Ciis.  jo6,  80  J'e.v.  202,  15  .S". 
*i '.  Ju/).  S'oS. 

■.>4J).  Failure  <<»  n-port  <l«'i«'t'ls  to 
4 lie  I'ompaii.v.— The  law  imposing  a  high 
degree  of  caie  upon  .ill  employes  of  rail- 
way companies  engaged  in  the  running  of 
their  trains,  to  insure  tl\e  safety  of  those  in 
the  service,  makes  it  the  duty  of  a  brake- 
man  on  a  railway  train  toseethat  the  brakes 
on  the  cars  are  always  in  proper  order  for 
working,  and  report  all  defects  therein  to 
the  company  ;  and  ii  he  suffers  a  personal 
injury  in  consequence  of  the  neglect  to  per- 
form that  duty,  no  recovery  can  lie  had 
against  his  employer.  Chicago  &^  A.  K. 
Co.  V.  Bragoiiier,  119  ///.  51,  7  A'.  E,  Pep. 
688  ;  reversint^  1 1  ///.  App.  516.— Rk.VIKWing 
Illinois  C.  R.  Co.  V.  Jewell,  46  111.  99;  To- 
ledo, W.  &  W.  R.  Co.  v.  Eddy,  72  111.  138. 

It  was  the  duty  of  a  flagman  to  make 
fires  in  the  stove  on  one  of  the  cars  of  a 
railroad  company,  which  he  did.  There 
was  a  defect  in  the  iManner  in  which  the 
stove  was  fastened,  such  as  to  make  it  un- 
safe to  build  a  fire  therein  on  account  of 
the  dangers  incident  to  railroad  traveling; 
and  this  was  such  an  open  and  patent  de- 
fect as  he  could  have  easily  seen,  but  on 
account  of  his  own  negligence  he  carelessly 
overlooked  it  and  failed  to  rejiort  it  that 
it  might  be  remedied.  Held,  that  he  was 
guilty  of  contributing,  by  his  own  negli- 
gence and  carelessness,  to  the  injury  which 
he  received,  and  was  not  entitled  to  recover. 
Atlanta  <S-  C.  A.  L.  R.  Co.  v.  Ray,  22  Am. 
&*  Enff.  R.  Cas.  281,  70  Ga.  674. 

.350.  Failure  of  employe  to  keep  in 
repair  iiiachiiiery  iiiicler  his  eliarge. 
--In  an  action  for  the  death  of  a  brakeman 
there  was  evidence  tending  to  show  that  he 
was  thrown  down  and  killed  by  reason  of  a 
nut,  which  held  the  wheel  of  the  brake  in 
place,  having  come  off  the  upright  shaft, 
which  caused  the  accident.  Held,  that  if 
the  jury  believed  this  evidence,  the  company 
was  not  liable,  as  it  was  the  duty  of  the 
brakeman  to  see  that  the  brake  was  in  fit 
condition.  Illinois  C.  P.  Co.  \.  Jewell,  46 
///.  99. — Approved  in  Harper  v.  Indian- 
apolis &  St.  L.  R.  Co..  47  Mo.  567.  Re- 
viewed IN  Chicago  &  A.  R.  Co.  v.  Bra- 
gonier,  119  111.  51. 

In  such  case  there  was  other  evidence 
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tenriing  to  show  that  he  was  thrown  from 
the  train  by  its  oscillation,  caused  by  the 
sudden  iip|)licatioii  of  tiic  brakes  wliile  the 
train  was  ninnint,'  ;it  a  iii^h  rate  of  speed  on 
a  dnwn  i;rade,  tl'ioin,di  the  reckless  nuinncr 
of  the  enj,'ineer  m  tunning  the  train,  his 
general  recklessness  being  known  to  the 
company.  //cA/,  that  the  C(im|)any  was 
liable  if  the  accident  was  caused  in  this  way. 
Illinois  C.  A'.  Co.  v.  Jnvcll,  46  ///,  ^9. 

In  an  action  by  an  employe  for  damages 
resulting  from  the  giving  way  of  certiiiu 
steps  leading  up  to  a  platform  for  luaiiing 
coal,  where  the  evidence  shows  that  the 
steps  weie  ((jnstantiy  used  by  him  in  his 
work,  and  they  were  not  under  the  s|)e(i:il 
care  of  any  other  employe  cxcei)t  ])l;iintilT 
ami  a  fellow-workman,  the  plainiilT  will  be 
charged  with  neglig(.'nce  fur  not  seeing  tli.it 
the  steps  were  in  order;  aiul  an  instructicjii 
to  the  jury  that  if  they  found  [)laintill  was 
emi)l(jyed  to  handh;  coal  at  the  coal  house 
an<l  i)l;Uform,  .and  nothing  was  said  to  him 
by  his  employer  in  regard  to  looking  after 
the  safety  of  the  steps,  then  it  w.is  not  a 
l)art  of  plaintilT's  duly  to  see  that  the 
steps  were  kept  in  a  reasonably  safe  con- 
dition, is  error;  and  another  instruction, 
to  the  elTect  that  ])laii)tilT  was  bound  to  use 
ordinary  care  to  avoid  injiirv,  does  not  take 
the  [ilacc  of  a  pro|)cr  iTistriiction  to  the 
jury,  ])iesenting  the  subject  of  plaint i!T"s 
duty.  Stroble  v.  Chicai^o,  M.  iS-  Si.  P.  A'. 
Co.,  28  y/w.  iS-»  A'tti^'.  Jx.  Cas.  510.  70  /(;«'(! 
555,  31  A'.  IV.  A\'p'.(^i. 

t351.  Ni>{;l!}f«'ii<M>  in  tlio  niiiniicr  of 
lisiiiK:  tools,  <'fc.— Where  a  servant  hired 
to  labor  in  connection  with  machinery  fails 
to  use  such  reasonable  care  and  prudence  as 
would  have  prevented  the  hajjpening  of  an 
accifient,  and  is  injured  by  the  machinery, 
he  is  guilty  of  contributory  negligence  and 
his  employer  is  thereby  absolvefi  from  re- 
sponsibility, although  but  for  a  defect  in  the 
machinery  and  the  negligence  of  the  em- 
ployer the  injury  would  not  have  happened. 
Wa-t/iinglon  &'  G.  A\  Co.  v.  Afr/Kn/i:  44 
A»t.  &>  Kiij^.  /'.  Cas.  505,  135  U.  S.  554,  10 
Sup.  Ct.  liep.  1044. 

Where  an  employer  furnishes  tools  to  his 
employes  which  are  reasonably  safe  if  used 
in  a  proper  manner,  and  an  employe  is  in- 
jured by  their  use  in  some  improper  man- 
ner Which  he  could  not  have  foreseen,  a 
charge  that  he  could  not  recover  if  he  could 
have  avoided  the  consequences  of  the  em- 
ployer's negligence  by  th.o  use  of  ordinary 


care  would  not  be  applicable,  because  no 
one  who  is  himself  free  from  fault  is  bound 
by  this  rule,  utdess  he  sees  the  danger  or 
has  reason  to  apprehend  the  same,  Liii/ntl 
A',  ijr^  />'.  Co.  V.  ^U/ii'ii.iiy,  (jo  Ca.  656,  lO  S.E. 
Rip.  <)1(k 

Where  there  was  no  evidence  tending  to 
show  that  tlie  machinery  by  which  the 
plaintilf's  son  lost  h:s  life  was  of  defective 
r(jnstniction,  or  that  it  was  im|  ropeily  ad- 
justed or  insuiriciently  oiled,  or  that  the  de- 
fendant's olhcers  or  agents  knew  of  any 
latent  defects  therein,  and  where  it  aliirma- 
tively  appearerl  that  the  deceased  V(duntar- 
ily  assumed  a  flangenais  and  unnecessary 
I)ositiiin  in  handling  the  machinery,  and 
that  if  he  had  exercised  the  UKjst  ordinary 
care  ho  would  have  haiidled  it  in  ;i  difTerciil 
manner  and  woukl  not  have  been  hurt,  it 
results,  as  a  matter  of  law,  that  the  plaintifT 
showed  no  right  of  recovery,  and  a  judg- 
ment in  he  favor  should  be  reversed,  with- 
out remanding  the  cause.  Sparks  v.  Kan- 
sas City,  S.  &^  M.  A'.  Co..  31  J/o.  A  pp.  ill. 

;jr»2.  I'siii};:  iii-i<-liiii(>r,v,  ott'.,  alter 
kiiowliMl^-e  ofdrlV'jjts.  If  a  servant  has 
knowledge  of  the  unsafe  and  defective  char- 
acter of  appliances  which  must  be  used  in 
and  about  his  work,  and  cfjiitiimes  the  work 
without  objection,  he  cannot  recover  for 
injuries  sustainerl  because  of  the  use  of 
such  a(ii)liaiiccs.  East  St.  Louis  /'.  <S-»  P. 
Co.  V.  McElroy.  29  ///.  App.  504.  Texas  6^ 
P.  A'.  Co.  V.  Bradfonl,  28  .-/;//.  &>  Eiig.  R. 
Cas.  479,  66  TiX.  732,  2  .V.   VV.  Kfp.  595. 

Where  the  instrumentality  with  which  a 
servant  is  required  to  perform  service  is  so 
glaringly  defective  that  a  man  of  conunon 
prudence  would  not  use  it,  the  master  can- 
not be  held  responsible  for  damages  result- 
ing from  its  use.  Hut  if  a  servant  incurs 
the  risk  of  machinery  which,  though  dan- 
gerous, is  not  so  much  so  as  to  threaten  im- 
mediate injury,  or  where  it  is  rcasonal)lc  to 
suppose  it  may  be  safely  used  with  great 
skill  or  care,  mere  knowledge  of  the  defects 
on  the  servant's  part  will  not  defeat  a  re- 
covery. Negligence  on  the  part  of  the  ser- 
vant, in  such  cases,  does  not  necessarily 
arise  from  his  knowledge  of  the  defect,  but 
is  a  question  of  fact,  to  be  determined  from 
such  knowledge  and  the  other  circum- 
stances in  evidence.  Huhn  v.  Missouri Pac. 
R.  Co.,  31  Am.  &^  Eiig.  R.  Cas,  221,  92  Mo. 
/1 1^-^,  10  West.  Rep.  405.  4  S.  IV.  Rep.  937.— 
l'.i:viF,wiNc;  Snow  v.  Housatonic  R.  Co.,  8 
Allen  (Mass.)  441  ;  Patterson   7/.  Pittsburg 
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\  ('.  K.  Co.,  76  Pa,  St.  389,— QuoTKi)  IN 
.M.ili  iiuy  V.  St.  Luuis  &  H.  K,  Co,,  loii  Mo, 
191. 

Where  a  yard  man,  after  years  of  ex|)C- 
ricMCe,  is  iiijureil  in  iisin^'  a  car  which  lie 
knew  to  lie  iniijerfecl,  and  wiierc  his  in- 
structions are  to  examine  cars  ami  not  to 
uso  tiiem  if  found  nnperfect,  Ijut  to  send 
tliani  to  tlie  yard  fur  rejjair.s,  tiicre  can  l)c 
110  recovery,  .s/z/iAA  v,  Xiw  )'i)ri'  C.  &-•  //, 
A'.  A*.  Co., 4 S//v.  .//'/.  i(jj,  30  X.  /■:.  Rep.  51J6, 

Th()Ufj;h  a  turutiijie  was  detective,  yd  if  a 
person  injnred  while  on  it  was  not  by  the 
crdcrs  of  his  supei  ior  or  ilie  naiure  o;  ne- 
cessity of  ids  employment,  or  some  cstalj- 
lishcd  cust(jni  of  the  company,  obliiicd  to 
bi;  in  the  position  lie  occuijied  when  the  ac- 
ci'lent  occurred,  but  vnluntarily  and  nu- 
ii;C(;ssari]y  put  himself  (here,  lie  was  )<uilty 
ot  s;u  li  contributory  iiei,'li;;ence  as  would 
preclude  recovery.  Lasl  Teini.,  I'.  &^  (/. 
A'.  Co.  V.  Tohpins,  1 1  Am.  &*  /:'(.,'■.  A".  Cds. 
2:2,  !o  /,(',;  ( '/'^/i/i  I  58. 

,'{.">.'{.  ICi>iii!iiiiiii;>:  on  defVotivc  cii- 
yiiM'  or  car.  -An  enij;ineer  is  not  chart^e- 
ii'ih;  with  conlrdjutory  netilii^encc  because  he 
uses  an  engine  after  lie  has  111(01  mcd  the 
company  of  a  defect  tliercin,  where  he  con 
tinues  the  use  under  a  request  to  do  so  until 
il  can  l)e  exchaiivted  for  another  engine. 
>/i'«.c  CV/i'  iSr'  /'.  A'.  C(',  V.  I'lnhxyson,  i6  A'cb. 
578.  49  Am.  Rep.  724. 

In  an  action  by  a  fnemau  lor  injuries 
caused  by  a  defective  wheel  of  a  loconio- 
live,  evidence  that  the  wheel  was  open  to 
plaintiH  s  inspection,  and  was  so  worn  as  to 
DC  more  than  ordiuarilv  danL;erous,  will  not 
necessarily  defeat  a  recovery  where  it  was  a 
ina'tcr  of  skill  and  judgment  to  know  how 
much  wear  and  tear  it  would  stand,  and 
nl.iiiitifl  was  not  an  expert  in  the  matter. 
tiriJ^t-s  v.  St.  Louis,  I.  M.  &"  S.  R.  Co.,  6 
.1/,'.  Af>p.  3S9. 

No  negligence  on  the  part  of  the  com- 
pany beiii}^  alleged  in  the  declaration  except 
liuit  "  the  engine,  by  reason  of  the  careless- 
ness and  negligence  of  the  defendant,  struck 
.i.^auist  the  freight  car  with  violence  so 
1,'icat,  unnecessary,  and  unusual  as  to  cause 
t!ic  (iraw-tmr  to  hurl  the  coupling-pin  from 
Its  pifice,  causing  it  to  strike  against  the 
left  side  of  the  head  of  your  petitioner,"  and 
tlie  evidence  ot  the  plamtifl  himself  show- 
ing that  there  was  no  negligence  in  hand- 
ling the  engine,  and  that  the  real  cause  of 
the  injury  was  that  the  brake  was  not  in  a 
proper  condition  for  safe  use,  and  that  the 
5  D.  R.  D.— 14, 


plnintilT  knew  of  the  delect  when  he  e.K- 
posed  himself  to  the  danger,  the  court  did 
not  err  in  graining  a  nonsuit.  Xc/soii  v. 
Central  R.  ^  U.  Co.,  SS  ua.  225,  14  •">'.  A". 
Rip.  210. 

if  the  wreck  in  which  the  plaint ilf  was 
injured  was  produced  solely  by  the  defective 
and  cracked  wheel— in  other  words,  if  it 
would  not  have  occurred  but  lor  this  defect 
—and  the  plaintilf  was  ignorant  liicrenf, 
then  the  (act  tluit  he  did  lujt  a!;.in(l(jii  ilie 
engine  upon  liiiC'ivenu:;'  liu;  dcf(Mt  in 
the  brake  (if  he  did  ('fscover  it)  would 
not  amount  Uj  contributory  negligence  suf- 
licieiii  to  |jreclude  a  recovery,  though  the 
defective  brake  may  have  contributed  to 
the  nijiiry  ;  while  on  the  other  hand,  if  the 
latter  defect  111  tiie  uuichiiierv  was  the  sole 
or  ell'icicnt  cause  of  the  derailment,  without 
which  it  would  not  have  happened,  and 
plaiiitill  was  cognizant  of  such  defect  in  the 
brake,  then  he  could  not  recover,  notwith- 
standing bis  ignorance  of  the  defect  in  the 
wheel,  and  which  may  have  assisted  in  pro- 
ducing the  catastro[)he.  St.  Louis  &'  S.  F. 
A'.  Co.  V.  McClain,  So  Tex.  85,  15  .S'.  /!'. 
Rep.  789. 

A  brakeman  is  not  chargeable  with  con- 
tributory negligence  because  he  slays  on  a 
tram  after  he  knows  that  a  step  is  mi^sing 
Irom  one  of  the  cars  over  wdiich  he  may 
have  to  pass,  where  he  is  told  by  the  con- 
ductor that  the  car  shall  be  removed  Irom 
the  train  at  a  junction  ahead,  if  it  svas  found 
on  examination  not  to  contain  iierishable 
freight.  Kane  v.  Xorthern  C.R.  Co.,  128  U. 
S.  91,  16  W'aslt.  L.  Rep.  715,  9  Sup.  Ct.  Rep. 
16.— DisTlMiUlsuKi)  IN  Williamson  7'.  New- 
port News  &  M.  V.  Co.,  34  \V.  V'a.  657. 
F(JM.()\VKn  IN  Graham  v.  Pennsylvania  K. 
Co.,  39  Fed.  I'vep.  596,  12  N.  J.  L  J.  231. 

;{5-i.  HriiiaiiiiiiK  <*»  <'ii$>iiu'  in  f'aco 
of  inipeiulin^'  collision. — An  engineer 
of  a  [lassenger  train  might  have  jumped 
from  Ins  ciiijine  when  he  saw  the  rlanger, 
and  thus  probably  have  avoided  much  dan- 
ger; but  to  save  his  passengers  he  remained 
at  his  post  and  lost^his  life.  Held,  that  he 
was  not  guilty  of  contributory  negligence. 
Pennsylvania  Co.  v.  Roney,  12  Am.  <&^  I^ng- 
K.  Cas.  223,  89  Ind.  453,  46  Am.  Rep.  173. 

In  determining  whether  a  locomotive 
engineer,  injured  by  a  collision  while  run- 
ning a  tram  upon  a  railway,  was  guilty  of 
negligence  in  remaining  at  his  post  and  not 
jumping  oflf  before  the  collision,  the  stan- 
dard of  ordinary  care  and  prudence  on  his 
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part  must  be  fixed  with  reference  to  the 
peculiar  responsibilities  of  his  employment. 
Coitrill  V.  Chicago,  M.  &>  St.  /'.  A'.  Co.,  47 
IVii.  634,  I  N.  IV.  Rep.  376.— yuoTKl)  IN 
Centr;a  R.  Co.  7'.  Crosi)y,  74  Gii.  737. 

355.  Failiiro  to  di.scovcr  obstnic- 
tioiiH  oil  track.— In  an  action  for  the 
death  of  an  engineer  who  was  killcii  by  a 
rock  havinjj  fallen  from  the  mountain  side 
to  the  track,  an  instruction  to  the  etiect 
that  if  the  obstruction  Cfjuld  have  been 
seen  a  sufficient  distance  ahead  of  the  train 
for  the  train  to  have  been  checked  by  the 
use  01  such  precaution  as  was  usual  under 
such  circumstances,  a  failure  of  tiie  engineer 
to  discover  the  obstruction,  or,  if  he  saw  it 
in  time,  to  take  such  precaution,  would 
prevent  a  recoyery,  correctly  states  the  law 
as  to  the  amount  of  care  that  the  engineer 
should  have  exercised.  Little  Rock  ij^  Ft. 
S..R.  Co.  V.  I'oss,  (./;•/•.)  18  S.  IT.  Rep.  172. 
\Vhen  a  railroad  engineer  lias  notice  that 
another  train  is  on  the  track  which  is  not 
running  on  time,  but  which  may  be  at  any 
I)oint  at  almost  any  time,  in  approaching  a 
dangerous  curve  in  the  road  at  ordinary 
speed  without  taking  any  precaution  to  as- 
certain whether  the  track  is  clear  he  is 
guilty  of  such  negligence  as  will  preclude  a 
recovery  on  his  part  for  injuries  caused  by 
a  collision  with  the  other  train.  lUessing  v. 
St.  Louis,  A'.  C.  &•  X.  R.  Co.,  7  A/o.  App.  594 ; 
ajjlnied  on  aiiot/icr  point  in  yj  Mo.  410. 

There  can  be  no  recovery  for  the  death  of 
an  employe  who  has  been  engaged  for 
seventeen  years  in  conducting  coal  cars 
down  an  incline  or  "gravity  road,'  where 
he  is  killed  by  r "lowing  his  cars  to  run  inio 
others  in  front,  it  being  his  duty  to  keep  a 
watch  for  cars  ahead.  Mouhs  v.  Delaware 
&>  If.  Canal  Co.,  141  Pa.  St.  632,  21  Atl. 
Rep.  733- 

Wheie  freight  cars  stored  on  a  siding  had 
gotten  loose  and  were  on  the  main  track, 
and  in  so  moving  had  set  the  switch  at  dan- 
ger, an  engineer  who  pulls  out  of  a  station 
at  a  higli  rate  of  speed,  and  fails  to  look 
for  the  target,  only  reversing  his  engine 
when  he  sees  the  cars,  cannot  recover  for 
injuries  received  in  jumping  from  his  engine, 
as  he  is  guilty  of  contributory  negligence. 
Norfolk  (5^  W.  R.  Co.  v.  Wtiliams,  89  Va. 
165,  15  S.  E.  Rep.  522. 

Plaintiflf's  contention  that  fog  prevented 
him  from  seeing  the  danger  signal  was  un- 
tenable, because  of  the  rule  that  "a  signal 
imperfectly  displayed,  or  the  absence  of  a 


signal  where  one  is  usually  shown,  must  be 
regarded  as  a  danger  signal."  Norfolk  &> 
ir.  R.  Co.  v.  Williavis,  89  Va.  165,  15  S.  E. 
Rep.  522. 

Where  a  freight  engineer  is  killed  by  his 
train  running  onto  a  rock  and  earth  which 
had  fallen  on  tiie  track  from  the  mountain 
side,  it  cannot  be  said  that  he  was  guilty  of 
contribulory  negligence  where  it  appears 
that  he  was  running  at  from  nine  to  seven- 
teen miles  an  liourat  the  time  of  the  wreck, 
on  a  dark  morning  before  daylight;  tliat 
his  engine  was  a  powerful  one,  carrying  a 
headlight  that  shone  about  one  hundred 
yards  ahead,  and  that  he  was  an  experienced 
engineer,  acquainted  with  the  locality,  and 
ought  to  have  known  that  the  locality  was 
liable  to  be  obstructed,  and  had  been  in- 
structed on  that  run  to  look  out  for  ob- 
structions; that  if  he  had  kept  a  steady 
lookout  he  might  Iiave  seen  the  obstruction 
in  time  to  stop  the  train ;  and  tliat  tne 
signal  of  down  brakes  was  given  but  a 
moment  before  the  accident.  Little  Rock 
6-  Ft.  S.  R.  Co.  V.  Voss,  {Ark.)  iS  5.  //'. 
Rep.  172. 

Where  an  engineer  is  killed  by  means  of 
a  rock  having  fallen  from  the  mountain 
side  to  the  track,  and  it  appears  that  it  w'as 
a  season  of  wet  weather,  which  caused  the 
rock  to  loosen  and  roll  down,  being  a  sea- 
son tending  to  make  the  place  of  the  ac- 
cident dangerous,  the  engineer  could  not 
be  held  guilty  of  contributory  negligence, 
unless  the  jury  believed  that  lie  knew,  or 
ought  reasonably  to  have  known,  of  the 
condition,  and  that  he  had  been  cautioned 
to  use  extra  care  and  failed  to  do  so.  Little 
Rock  &>  Ft.  S.  R.  Co.  V.  Voss,  (Ark.)  18  S. 
JV.  Rep.  172. 

350.  Struck  by  ulKstriictiniis  near 
track.  —  It  being  a  matter  of  common 
knowledge  that  freight  cars  are  so  con- 
structed that  employes  in  the  discharge  of 
their  duties  on  freight  trains  often  find  it 
necessary  to  extend  their  person  beyond  the 
surface  of  the  cars,  an  employe  is  not  guilty 
of  contributory  negligence  because  his  per- 
son, at  the  moment  of  collision,  unneces- 
sarily protruded  beyond  the  outer  surface  of 
the  car,  but  for  which  fact  he  would  not 
have  b^en  injured.  Kansas  City,  M.  &•  B. 
R.  Co.  V.  Burton,  53  Am.  &>  Eng.  R.  Cas, 
115,  07  Ala.  240,  12  So.  Rep.  88. 

357.  by  bridffc.— As  to  whether  a 

company  is  liable  for  the  death  of  a  brake- 
man  who,  while  swinging  himself  around 
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the  c  o  reach  a  ladder,  threw  his  body 
out  so  far  as  to  come  in  contact  with  a 
brid;4c,  wiiich  threw  him  to  the  track,  where 
he  was  run  over  and  killed,  see  ////r/c  v. 
/"//«/  &^  P.  M.  A'.   Co.,  67  J\/u-/i.  632,  12 

jr'«/.  A'fp.  440,  35  jY.  IV.  Rep.  70S. 

;J.">8.  l>y  reiice.— An  engineer  is  not 

as  a  matter  of  law  guilty  of  contributory 
negligence  in  failing  to  stop  the  train  to 
correct  a  defect,  when  it  appears  he  did  not 
know  how  close  a  fence,  by  which  he  was 
struck  ana  injured  while  correcting  the  de- 
fect, was  to  the  passing  train.     Murphy  v. 

Wabash  R.  Co.,  1 15  Mo.  in,  21  .V.  W.  Rep. 

h62. 

JJ."{).  by  stniidiiig  cars. — An  em- 
ploye knocked  from  a  car  by  another  car 
placed  dangerously  rear  on  a  side  track 
cannot  be  held  to  have  been  negligent  be- 
cause lie  e.xposed  his  person  beyond  the 
outer  surface  of  the  car  at  the  moment  of 
the  collision.  Kansas  City,  M.  &'  B.  R. 
Co.  V.  Burton,  53  Ant.  iS-»  Eng.  R.  Cas.  115, 
97  .//(?.  240,  1 2  So.  Rep.  88. 

Since  the  injured  employe  only  knew  the 
general  position  of  tlie  car  whicli  caused  the 
accident,  and  not  having  had  'inytiiing  to 
do  with  stopping  it  there,  lie  cannot  be  said 
to  have  k.iown  of  its  pro.ximity  at  the  place 
where  it  stopped  ;  and  hence  n'-' 'igence  in 
allowing  his  body  to  extend  beyond  the 
surface  of  the  car  on  which  he  w.is  riding  as 
it  passed  that  point  cannot  be  ascribed  to 
him.  Kansas  City,  A/.  <&-»  B.  R.  Co.  v.  Bur- 
ton, 53  ,•//;/.  (5-»  Eng.  R.  Cas.  1 15,  97  A/a.  240, 
12  So.  Ret>.  88. 

If  the  injured  -iii'.ploye's  attention  was 
called  to  the  dangerous  position  of  the  car, 
and  he  himself  gave  the  signal  for  stopping 
it  at  the  place  where  it  was  left,  he  was 
guilty  of  such  contributory  negligence  as 
would  prevent  a  recovcfry  in  subsequently 
exposing  himself  to  injury.  So,  if  it  were 
hft  to  him  to  determine,  and  he  did  deter- 
mine, wiiere  the  car  should  be  stopped,  he 
was  guilty  of  negligence,  regardless  of  his 
conduct  at  the  time  of  receiving  the  injury. 
But  these  facts  do  not  follow  from  the  fact 
that  he  gave  the  enuniieer  a  signal  to  stop 
the  car  at  the  place  in  question,  since  that 
may  have  been  done  in  compliance  with 
specified  directions  and  without  supervision 
or  knowledge  on  his  part.  Kansas  City,  M. 
<&*  B.  R.  Co.  V.  Burton,  53  Am.  &^  Eng.  R. 
Cas.  115,  97  Ata.  240,  12  So.  Rep.  88. 

300. by  8Witcb  polo.— It  cannot 

be  said  as  a  matter  of  law  that  a  switchman 


who  has  had  but  two  weeks'  experience 
about  a  yard  where  he  is  injured,  is  guilty 
of  contributory  negligence  by  riding  on  a 
freight-car  ladder  in  passing  a  switch  pole 
which  stands  but  twenty  inches  from  the 
Widl  of  the  car.  Johnston  v.  Oregon  S.  L.  &* 
U.  N.  R.  Co.,  23  Oreg.  94,  31  Pac.  Rep.  283. 
—Quoting  Johnson  v.  St.  Paul,  M.  &  M. 
R.  Co.,  43  Minn.  53,  44  N.  \V.  Rep.  884. 

301.  by  telegraph  pole.— Some 

freight  cars  were  standing  on  a  side  track, 
to  be  attached  to  a  train  which  was  upon 
the  passing  track  of  the  road.  A  locomo- 
tive and  one  car  were  switched  onto  the 
side  track,  a  brakeman  coupled  the  cars, 
and  as  they  were  moving  out  he  climbed  up 
on  the  side  of  a  car  next  to  the  passing 
track,  but  finding  another  brakeman  on  the 
top  of  one  of  the  cars,  he  started  down  on 
the  other  side  of  the  car — the  business  side 
— to  turn  the  switch  so  as  to  throw  the 
engine  back  upon  the  passingtrack.  In  de- 
scending the  car,  l-he  brakeman  was  struck 
by  a  standing  telegraph  pole,  which  wiis 
only  eighteen  inciies  from  th'»  car,  and 
was  knocked  between  the  cars  and  killed. 
Held,  that  the  brakeman  was  not  guilty 
of  such  contributory  negligence  as  would 
preclude  a  recovery.  Chicago  Sr^  I.  R.  Co.  v. 
Russell,  91  ///.  298. — Ai'i'KovFi)  in  Boss  v. 
Northern  Pac.  R.  Co.,  2  N.  Dak.  128.  Dis- 
TiNciuiSHKij  IN  Kobel  V.  Chicago,  M.  &  St. 
P.  R.  Co.,  35  Minn.  84.  Rkvikwkd  in  St. 
Louis,  Ft.  S.  &  \V.  R.  Co.  v.  Irwin,  37  Kan. 
701,  16  Pac.  Rep.  146. 

It  appeared  that  just  before  the  accident 
the  brakeman  had  hold  of  the  round  of  the 
ladder  above  the  roof  of  the  car:  that  his 
feet  were  on  the  first  round,  the  rounds 
being  about  a  foot  apart ;  that  that  position 
extended  his  body  backward  from  the  line 
he  would  have  occupied  if  he  had  stood  up- 
right, thus  increasln.g  the  danger  of  a  col- 
lision with  the  pole.  Held,  not  such  negli- 
gence as  should  affect  a  recovery.  Chicago 
&^  I.  R.  Co.  V.  Russell,  91  ///.  298. 

3<J2.  Failure  lo  reverse  engine- 
It  beingcustomary  for  trainsto  pass  through 
stations  under  control,  an  engineer  whose 
orders  read  not  to  stop  at  stations  (though 
the  order  was  subsequently  changed  with- 
out his  knowledge)  is  not  guilty  of  negli- 
gence in  failing  to  reverse  liis  engine  on 
feeling  the  train  brakes  set,  it  appearing 
that  the  train  was  about  to  pass  througii  a 
station.  McDermoti  v.  Iowa  Falls  &^  S.  C. 
R.  Co..  85  /oTva  180.  52  A^  U\  Rep.  181. 
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3(>3.  I{iini)ingnt  iinnioderate  rate 

j)l  si)<'c<l.*  —  W'licrc  a  train  is  being  run  at 
night  111  a  season  of  wet  weather,  and  the 
engineer  has  been  instrncted  to  run  with 
care,  and  he  Knows,  or  has  sufficient  means 
of  knowin!L;an(f  ought  to  know,  tlie  danger 
of  iliat  part  of  lire  road  where  the  accident 
occurred,  it  is  his  duty  to  run  at  such  speed 
as  U)  enable  liim  to  stop  the  train  after  an 
obsttMction  on  the  track  could  be  seen  by 
the  use  of  the  headliglit;  and  if  he  fails  to 
do  so  and  is  killed,  tlicre  can  be  no  recovery 
tor  his  death.  A////^  AWi-  &^  /•'/.  5.  A'.  Co. 
V,  1','ss,  {yh<\)  iS  5.  W.  Rep.  172.  S-iueeney 
V.  Minneapolh  &-•  St.  L.  A'.  Co.,  22  yli/!.  &> 
Eug.  R.  Ciis.  302,  33  Minn.  153,  22  X.  IV. 
Rtp  '  289. -  Disi  INGUISHING  Abbett  v.  Chi- 
cago, M.  k  St.  P.  R.  Co.,  30  Minn.  4S2. 
Foi  I  owi.vc;  Mantel  v.  Chicago,  M.  &  St.  P. 
K.  Lo..  :^i  Minn.  62. 

Though  a  company  is  bound  to  keep  its 
track  in  a  safe  and  sound  condition,  yet 
where  ar  engineer  was  running  his  train  at 
a  much  greater  rate  of  speed  ihan  was  al- 
lowed, lor  making  up  lost  time,  and  m  con- 
sequence of  this,  and  a  battered  rail  on  a 
curve,  the  train  was  thrown  from  the  track, 
and  lie  severely  injured  — //cA/,  that  owing 
to  his  own  reckless  conduct  he  could  not 
hold  the  company  responsible  f(5r  damages. 
JUtncis  C.  R.  Co.  V.  Pallet  son,  69  ///.  630. 

A  train  drawn  by  a  locomotive  in  charge 
of  T.,  an  engineer,  ran  of!  at  a  switch,  and 
seriously  injured  him.  At  the  time  of  the 
accident  the  train  w.is  running  at  the  rate 
of  ten  miles  an  hour.  The  rules  of  the 
company  required  all  trains  to  slacken  their 
speed  to  si.\  miles  an  hour  when  passing  a 
swiicli.  Ilc/d,  that  T.,  the  engineer,  di- 
rectly contributed  to  the  accident  by  which 
he  was  injured,  and  could  not  recover  dam- 
ages for  his  injury.  A/eiiip/us&'  C.  R.  Co.  v. 
'f/iotnas,  51  il/'i-s- 637.-  AppkGVKD  IN  Ben- 
nett  V.  Northern   Pac.  R.  Co.,  2    N.   Dak. 

113, 

Where  an  engineer  ran  in  a  dense  fog  at 
a  rate  of  liiteen  to  twenty  miles  an  hour, 
crossing  over  a  switch  from  one  track  to 
another,  it  being  his  duty  to  ascertain  if 
llie  second  track  was  clear,  and  collided 
with  another  engine  and  was  injured— 
/letil,  that  the  injury  was  due  to  his  own 
contributory  negligence,  and  he  could  not 

*  Ccr,iiibutoi\  negligence  ol  engineer  in  run- 
ning trair  at  a  fiigh  or  prohibited  late  of  speed, 
see  41  Am.  &  Eng.  R.  Cas  346,  alslr.;  33  Id. 
363,  abitr. 


recover.  Wert  v.  Kcim,  (Pa.)  13  At/.  Rep, 
54S. 

A  freight  conductor,  injured  by  the  de- 
railment of  a  train,  cannot  recover  if  the 
accident  was  occasioned  by  the  negligent 
s;)eed  of  the  train  under  his  direcLujii. 
Gorluim  v.  Kansas  City  >S-»  JJ".  A'.  Co.,  113 
Mo.  408,  20  .S".   W.  Rep.  1060. 

In  an  action  for  the  death  of  a  conductor 
of  a  gravel  train,  who  was  killed  in  a  wreck. 
It  appeared  tliat  he  was  at  fault  in  not  having 
his  caboose  at  the  rear  end  of  the  cars,  and 
that  both  he  and  his  engineer  were  at  fault 
in  running  the  tiain  too  last.  Held,  that  if 
such  fault  contributed  to  the  injury  there 
could  be  no  recovery.  St.  Louis,  I.  M.  ir^ 
S.  R.  Co.  V.  Morgart,  45  .Irk.  31S. 

A  brakeman  who,  by  the  exercise  of  or- 
dinary care,  had  the  power  to  regulate  the 
speed  of  approaching  cars,  cannot  recover 
tor  an  accident  of  which  his  failure  to 
check  the  rate  of  speed  vvas  in  [lart  the 
pro.ximatc  cause.  .Muldowncy  v.  Illinois  C. 
R.  Co..  39  Iowa  615,  S  .Im.  Ry.  Rep.  4S7.— 
DisiiN'GUiSHED  IN  Hosic  V.  Chicago,  R.  I. 
&    P.  R.  Co.,  75  Iowa  683,  n   N.  VV.  Rep. 

963- 

PlaintifT,    a  switchman,    was   ordered    by 

the  yard  master,  in  the  presence  of  the  en- 
gineer, to  take  a  switch  engine  to  a  certain 
transfer  boat  and  bring  away  the  passen- 
gers. There  was  no  conductor,  anct  there 
was  a  conflict  of  evidence  as  to  whether 
the  switchman  or  engineer  was  in  author- 
ity. On  the  way  the  engine  ran  off  the 
track  and  plaintifl  was  injured,  which  was 
caused  either  l)y  the  reckless  manner  in 
which  it  was  run,  or  a  defect  in  the  track. 
Ile/d,  regardless  of  whicii  was  in  actual  au- 
thority if  phiintifl  contributed  to  the  injury 
by  engaging  in  a  foolhardy  enterprise  of 
running  the  engine  at  excessive  speed,  by 
advising  it  actively  or  ordering  it,  or  con- 
senting to  it,  he  was  himself  negligent,  if 
this  rate  of  speed  either  caused  or  contrib- 
uted to  the  accident,  withiuit  reference  to 
whether  he  was  a  fellow  servant  or  not,  if 
he  knew  of  the  danger  and  so  conducted 
himself.  Smith  v.  Memphis  &•  L.  R.  R. 
Co.,  iS  Fed.  Rep.  304. 

3(J4,  approaching  a  bridge— 

It  IS  contributory  negligence  for  an  engi- 
neer to  approach  a  bridge  in  course  of  con- 
struction at  a  rale  of  twenty-five  miles  an 
hour ,  and  if  an  accident  occurs  he  cannot 
recover.  Norfolk^'  W.R.Co.v.  Williams 
89  Va.  165,  IS  6"".  E.  Rep.  522. 
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305.   Going   under    an    overhead 

bri<l};c.*— A  brakeinan  cnniiot  recover  for 
injuries  sustained  by  coining  in  collision 
with  an  ovcrliead  bridge  while  necessarily 
on  tiie  roof  of  a  freigbl  c;ir.  if  he  i<iiew  the 
bridge  was  a  low  one,  where  he  might  have 
avoided  it  by  stooping.  Oiueti  v.  A'ew  1  'or/c 
C.  A'.  Co.,  I  Lans.(N.  V.)  loS;  ajU'irnud  (.') 
47  A',  r.  670,  W(7«.  — Rk.vikwed  in  Clark 
,-'.  [Richmond  &  U.  R.  Co.,  iS  Am.  &  Eng. 
R.  Gas.  78,  7S  Va.  709,  49  Am.  Rep.  394; 
UMIiainson  v.  Newport  News  &  M.  V.  Co., 
34  \V.  Va.  657. 

The  fact  that  a  company  has  violated  the 
N.  V.  Act  of  1SS4,  ch.  439,  requiring  rail- 
road companies  to  maintain  warning  sig- 
nals at  overhead  bridges  which  are  danger- 
ous to  employes,  will  not  render  the  com- 
pany liable  to  a  brakeman  who  is  injured 
by  a  bridge  which  he  knows  is  low  enough 
CO  be  dangerous,  and  wiiere  no  warning  sig- 
nals .  0  maintained.  Fitz^riahl  v.  Neiv 
Yj)!:  C.  &<•  //.  A',  /i'.  Co.,  59  //;///  225,  36  yV. 
V.  5.  A'.  755,  12  A'.  )'.  Su/>/).  932.-yuoTlNG 
Ryan  v.  Long  Island  R.  Ct).,  51  Ilun  608. 

A  brakeman  on  top  of  a  moving  train  is 
not,  as  matter  of  law,  chargeable  with  ncgli- 
f4ence  simply  because  he  does  not  constant- 
ly bear  in  mind  the  precise  location  where 
his  tram  and  where  every  bridge  over  tlie 
rrack  :s.  I'.'al/acc-  v.  Central  /  7.  R.Co.,  138 
X.  y.  302,  52  X.  v.  S.  K.  351,  33  A^  E. 
Rep.  1069;  reversing  62,  Hun  632,  wtw/.,  43 
.\'.  )'.  5.  A'.  639,  iS  X.    ]'.  Si/f'fi.  280. 

A  brakeman  on  ,:  treight  train  knew  that 
certain  overhead  bridges  were  too  low  to  al- 
low him  to  stand  on  the  top  of  the  cars,  and 
had  been  cautioned  in  regard  to  them  ;  but 
lie  attempted  to  pass  a  bridge  while  seated 
ujiou  the  t(jp  of  a  brake,  which  elevated  him 
liiL;;her  than  he  would  have  occn  if  standing. 
Ili/il.  such  contributory  negligence  as  to  de- 
leat  a  recovery  lor  his  death.  Dcvilt  v  Pa- 
cific R.  Co.,  50  Mo.  302,  3  Ai)i.  Ry.  Rip.  533. 
-Ai'i'RovKO  IN'  Carbine  ?'.  Bennington  cSr 

R.  R.Co.,   61   Vt.    348.        DlSTIXdUISHKI)  IN 

fiarton  r-.  St.  Louis  iS:  L  M.  R.  Co,,  52  .\Io. 
253.  iMjM.owr.n  IN  Dale?'.  St.  Louis,  K.  C. 
iS;  N.  R.  Co,,  63  Mo.  455  ,  Elliott  v.  St.  Louis 
iV  I.  .NL  R.  Co.,  67  Mo.  272,  Rains  v.  St. 
Louis,  I.  M.  k  S.  R.  Co.,  5  Am.  &  Eng.  R. 
Cas,  610,  71  Mo.  164.  Nor  ioi.i.owkd  in 
Baltimore  &  O.  R.  Co.  v    Rowan,  23  Am. 


*  Liability  0/  company  to  eniploy6'injured  by 
.in  ovcrliead  bridfje  Contrilnitorv  negligence, 
see  2S  Am.  &  Enc.  \<   Cas.  555,  ahslr. 


&  Eng.  R.  Cas.  390,  104  Ind.  S8.  Quoted 
IN  Clark  V.  Richmond  &  D.  R.  Co.,  iS  Am. 
tV  Eng.  R.  Cas.  78,  78  Va.  709,  49  Am.  Rep. 

The  plaintifT  was  necessarily  on  the  top  of 
a  car  in  the  performance  of  his  duty.  Tiiere 
was  no  evidence  to  show  that  he  knew,  at 
the  time  of  the  accident,  that  he  was  near 
a  bridge,  the  night  being  dark  ;  and  it  was 
a  matter  of  doubt  whether  he  even  knew 
that  the  bridge  was  too  low.  The  bell  ri^pe 
was  not  connected  before  the  train  left  the 
station,  but  this  did  not  appcarto  have  been 
through  any  neglect  of  his,  and  for  all  that 
appeared,  the  train  might  not  have  been 
completed  until  just  before  starting,  and  un- 
til the  engine  was  altachcfl  no  connection 
could  be  made.  llclii,  that  the  plaint  iff 
could  not  be  deemed  guilty  of  contributory 
negligence.  McLauclilin  v.  Grand  T>  unk 
R.  Co.,  12  Out.  418. 

300.  Failure  to  heed  signal.— 
Where  an  engineer  is  warned,  by  a  signal  of 
danger  ahead,  not  to  proceed  with  his  train, 
and  immediately  thereafter  another  signal 
is  given,  which  indicates  that  he  might  pro- 
ceefl  with  safety,  but  both  signals  are  con- 
tinuously displayed  together,  so  as  to  leave  it 
in  doubt  which  signal  should  be  regarded,  it 
is  negligence  for  him  to  go  on  with  the  train  , 
and  if  he  does  do  so,  and  a  collision  ensues 
in  which  he  loses  his  life,  his  widow  cannot 
recover  for  his  homicide.  Dcvhic  v.  Savan- 
nah, /".  iS-»  IV.  R.  Co.,  89  Go.  541,15  Js.  E. 
Rep.  781. 

Where  it  was  the  duty  of  the  conductor 
killed  to  hold  his  train  until  the  proper 
signal  was  given  for  him  to  make  the  cross- 
ing of  another  road,  and  the  signal  was 
given  lor  the  train  on  the  other  road  to 
cross,  and  while  it  was  in  the  act  of  cross- 
ing, such  conductor  negligently  failed  to  ob- 
serve the  signal,  and  undertook  to  make 
the  crossing  in  disregard  of  such  signal, 
which  was  well  understood,  wheieby  a  col- 
lision occurred  resulting  in  the  conductor's 
death  -/'('A/,  that  no  recovery  couid  be  had 
in  an  action  by  his  personal  representative 
against  either  of  the  railway  companies 
whose  trains  collided.  C/iica^o  &-•  X.  II'. 
R.  Co.  V.  Snyder,  28  Am.  d^  Eng.  R.  Cas. 
611,  117  ///.  376,  7  A'.  £.  Rep.  604  ;  reversing 
1 8  ///. .///.  640,  Dtcin. 

307.  Iteljin^'  upon  unauthorized 
sif;nal.-The  conductor  of  a  train  is  not 
authorized  to  rely  on  a  signal  which  is  not 
given  in  accordance  with  the  rules  of  the 
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company,  and  if  he  does  he  cannot  recover 
for  a  consequent  injury  so  received  by  him. 
Columbus  &•  IV.  A'.  Co.  v.  Bridges,  3S  Am. 
&*  Eiiij;,  K.  Ctis.  136,  86  A/a.  448,  5  So.  Rep. 
864. 

3(i8.  Cliiiibiii^  uiion  or  crawiiiig 
ilinU'r  rars.  —  It  is  contributory  negli- 
gence to  climb  up  a  car  higher  and  wider 
than  ordinary  freight  cars,  without  looking 
to  see  how  near  the  car  comes  to  the  roof  of 
a  station,  or  if  there  is  a  ladder  on  the  op- 
posite side  of  the  car.  Piatt  v.  Chicago.  St. 
P.,  M.  &>  O.  A'.  Co.,  84  /owa  694,  51  .V.  JV. 
Kep.  254. 

Where  an  experienced  freight  brakeman, 
instead  of  using  side  ladders  provided  by 
the  railroad  company  for  mounting  cars, 
goes  between  the  cars  of  a  moving  train, 
and  crawls  over  or  under  the  bumpers  of  the 
cars  in  order  to  reach  a  foothold  or  hand- 
hold on  the  opposite  side,  which  he  could 
use  as  a  ladder  to  enable  him  to  get  to  the 
top  of  the  cars,  no  claim  can  be  sustained 
for  damages  on  account  of  the  resulting 
consequences.  Wilson  v.  Micliii^an  C.  li. 
Co..  94  Mit/i.  20,  53  N.  ir.  Rep.  797. — 
FoLLuwiNG  Glover  v.  Scotten,  82  Mich. 
369. 

Plaintiff,  while  in  the  performance  of  his 
duty  as  defendant's  car-catcher,  was  climb- 
ing upon  a  moving  car  by  means  of  a  ladder 
at  the  end  thereof,  and  was  injured  by  the 
collision  of  his  car  with  another  on  the  same 
track.  An  instruction  to  the  effect  that 
plaintiff  should  have  chosen  the  safer  of  the 
two  ladders  at  the  ends  of  the  car  was 
properly  refused,  because  (i)  there  was  no 
evidence  that  there  was  a  ladder  in  good  re- 
pair at  the  other  end  ;  and  (2)  it  cannot  be 
said  as  matter  of  law  that  it  was  his  duty  to 
inspect  both  ends  of  the  car  to  ascertain 
where  the  ascent  could  be  made  with  the 
greatest  safety,  in  view  of  the  facts  that  the 
car  was  moving,  that  the  night  was  dark, 
and  that  promptness  of  action  on  his  part 
was  necessary.  Chase  v.  Burlington.  C.  R. 
&^  X.  R.  Co.,  38  Am.  &•  Eng.  R.  Cas.  148,  76 
Iowa  675,  39  yV.  W.  Rep.  196. 

3UU.  3IakiiiK  up  trains.— Where  a 
brakeman  has  been  in  the  service  of  a  rail- 
road company  for  a  number  of  years,  and  is 
familiar  with  the  mode  of  making  up  trains, 
he  is  bound  to  act  upon  the  knowledge  thus 
acquired,  and  to  act  with  prudence  and  care 
to  avoid  the  peril  which  this  knowleds>e  in- 
formed him  he  was  exposed  to  in  making 
up  the  trains  in  the  company's  yard.    Penn- 


sylvania Co.  V.    O'Shaughnessy,  41   Am.  6~» 
Eng.  R.  Cas.  479,  122  And.  5S8,  23  iV.  E.  K,p 

675. 

370.  Kidin;-'  in  danjj^crous  plaoc, 
fjoiiorally.*— The   employe   of  a    railway 
company   who    voluntarily  leaves   his  ()ost 
and  is  injured  while  upon  another  pan  of 
the  train  wliere  the  exposure  is  greater,  is 
presumably  guilty  of  negligence  contribut 
ing  to  the  injury,  and  cannot  recover  there 
for.     O'Neill  v.  Keokuk  &-  D.  M.  R.  Co..  45 
loxuu  546.— Reviewed  in  Bucklew  v.  Cen 
tral  Iowa  R.  Co.,  64  Iowa  603. 

But  this  presumption  may  be  overcome 
by  evidence  that  such  employe  occu[)ii'(i 
such  a  dangerous  position  through  no  fault 
of  his  own.  Boss  v.  Northern  I\xc.  R.  Co. 
2  N.  Dak.  12S,  49  A\  IV.  Rep.  655. 

Where  a  trainman  recklessly  puts  himself 
in  a  position  of  danger  upon  a  train  moving 
with  unusual  speed,  and  is  injured,  he 
cannot  recover  of  the  company  on  the 
ground  that  his  co-employos  were  negligent 
in  running  the  train  too  fast.  Broivn  v 
C':iiago,  R.  I.  &^  P.  R.  Co.,6<)  Iowa  161,  28 
N.  IV.  Rep.  487. 

Where  there  are  three  brakemen  sta- 
tioned on  a  train,  the  one  known  as  the 
middle  brakeman  is  not  chargeable  with 
contributory  nogIi[^ence  because  he  is  iti- 
jurcd  in  a  collision  wliile  away  from  tlie 
middle  portion  of  the  train,  where  it  aj)- 
pears  that  a  few  minutes  before  the  train 
had  stopped  at  ;i  water  tank,  and  his  duties 
did  not  require  him  to  be  at  the  middle. 
Alt  V.  AVw  Vork,  L.  E.  &^  JV.  R.  Co..  29 
E<(1.  Rep.  72. — DiSTiNOUisuiXG  Baltimore 
&  P.  R.  Co.  7>.  Jones,  95  U.  S.  439. 

Although  a  tool  car  may  be  a  place  of 
special  danger  in  case  of  accident,  owing  to 
its  position  in  the  train  and  the  fact  thiit  ii 
is  somewhat  out  of  repair,  yet  it  is  for  the 
jury  to  say  whether  a  civil  engineer,  in 
charge  of  track-laying,  was  guilty  of  con- 
tributory negligence  in  riding  to  his  work 
in  such  a  car.  Meloy  v.  Chicago  &^  A'.  //'. 
R.  Co.,  (Io7ua)  33  Am.  &•  Eng.  R.  Cas.  358, 
37  ^y.  IV.  Rep.  335. 

371.  Killing'  on  tlie  foot-board  of 
the  ensiinct — The  foreman  of  a  crew  of 


*  Contributory  negligence  of  employe's  in  rid- 
ing on  engine  or  other  dangerous  place,  Fee  note, 
14  L.  R.  A.  552.  See  also  41  Am.  &  Enc.  R. 
Cas.  330,  ii/i.'fr. 

f  Riding  on  engine  as  contributory  negligence, 
see  notes,  17  Am.  Sl  Enc..  R,  Gas.  620;  14  L.  R. 
A.  552. 


miB 


EMPLOYES,  INJURIES    TO,  37t2-374. 


215 


41  Am.  &* 
;  N.  E.  Kep. 

US  place, 

i  a  railway 
es  his  post 
her  pan  of 
greater,  is 
:  contribui 
:over  tliere 
/.  A'.  Co..  45 
;le\v  V.  Ccii 

e  overcome 
e  occupied 
igh  no  fault 
Pac.R.  Co. 

'55- 

Duts  himself 
'ain  nioviiiij 
injured,  lie 
iny  oil  the 
re  negligent 
Broivn  \ 
Iowa  161,  28 

kemen  sta- 
own  as  the 
i;cahle  with 
le  lie  is  iti- 
ly  from  the 
here  it  aji- 
tiie  train 
his  duties 
the  middle. 
K.  Co.,  29 
Baltinioie 

a  place  oi 
t,  owm.t;  to 
ict  that  it 
is  for  the 
nfTjiicer,  in 
Ity  of  con- 
o  his  work 
&-  A\  IV. 
R.  Cas.  358, 

-lioard  of 

a  crew  of 


loyd'S  in  rid- 
re,  pee  note, 
&    Enc:.  R. 

neglifience, 
!o;  14  L.  R. 


nij^lit  switchmen  cannot  recover  for  inju- 
ries he  receives  while  ridiii<;  on  a  defective 
loot-board,  where  it  appears  that  he  knew  of 
the  defect  and  had  complained  of  it  to  the 
yard  master,  and  that  he  mi^du  have  rode  in 
other  places  in  safety.  Central  Trust  Co.  v. 
M'alKuh.  St.  L.  >S-  P.  A'.  Co..  26  /-W  Kcp. 

897. 

A  swiichnvin  is  not  necessarily  charge- 
able with  contributory  nei^liyence  because 
he  IS  injured  vhiie  riding  on  the  foot-board 
of  a  switch  engine,  because  the  accident 
demonstrates  that  he  would  not  have  been 
injured  if  lie  had  been  on  some  other  part 
of  the  engine,  where  it  is  iiis  cliitv  to  ride  on 
the  engine  in  being  transported  to  his  work 
Lock  hart  v.  LittU  Rock  &>  M.  A'.  Co..  40 
/•V(/.  A\-p.  631. 

The  mere  fact  that  a  switchman,  when  in- 
jured by  the  derailing  of  a  switch  engine, 
was  riding  on  the  front  instead  of  the  rear 
foot-board  of  the  engine  is  no  evidence  of 
contributory  negligence.  James  v.  Xorth- 
ern  Pac.  R.  Co.,  46  Minn.  16S,  48  A'.  \V.  Rep. 
7S3. 

372.  Ridin;;  on  the  pilot  of  the 
cii$;iiie. — A  company  was  in  the  habit  of 
carrying  its  construction  hands  to  and  from 
work,  for  whose  accaniniodation  a  box  car 
was  provided,  biu  sonittinies  the  men  would 
ride  on  the  locomotive  or  tender.  PlaintitI 
was  riding  on  the  pilot  wlien  the  train  col- 
lider! with  cars  left  on  the  track,  and  he  was 
injured.  It  ai)peared  tliat  h.  woiilrl  have 
escaped  injury  had  lie  been  in  the  car. 
Held,  that  his  contributc^ry  negligence  pre- 
vented a  recovery,  thougli  it  was  negligence 
in  the  company  to  leave  the  cars  on  the 
track,  and  it  was  immaterial  whether  or  not 
those  ill  charge  of  the  train  assented  to  his 
riding  on  the  pilot.  Baltimore  &>  P.  A'.  Co. 
\. Joins,  95  U.  S.  4^9. — Ai'i'i.iK.n  ix  Elliot 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  38  Am.  & 
En;.!.  R.  Cas.  62,  5  Dak.  523,  3  L.  R.  A.  363, 
41  N.  W.  Rep.  758.  Ai'i'KovKD  in  Ala- 
bama G.  S.  R.  Co.  V.  Hawk,  iS  Am.&  Eng. 
K.  Cas.  194,  72  Ala.  112,  47  Am.  Rep.  403  ; 
Warden  v.  Louisville  &  N.  R.  Co.,  94  Ala. 
277;  Dii>tricli  V.  Rikiinore  &  H.  S.  R.  Co., 
n  Am.  tS:  Eng.  R.  Cas.  115,  58  Md.  347. 
Ai'i'Rovr.n  and  (ifo'ir)  in  Richmond  & 
D.  R.  Co.  7>.  Morris,  31  Gratt.  (V'a.)  200. 
DisTiNGUi.SHKD  IN  Au  7'.  New  York,  L,  E. 
it  W.  R.  Co.,  29  Fed.  Rep.  72;  Missouri 
Pac.  R.  Co.  7'.  Mr'^ally,  41  Kan.  639,  655,  21 
Pac.  Rep.  574.  Foi.i.owF.D  in  Griggs  v. 
Houston,  S  Am.  &  Eng.  R.  Cas.  359,  104  U. 


S.  553 ;  Miles  v.  Atlantic,  M.  &  O.  R.  Co.,  4 
Hughes  (U.  S.)  172  OuiiTKi)  in  Chicago, 
B.  iS:  O.  R.  Co.  V.  Johnson,  8  Am.  iS:  Eng. 
R.  Cas.  225,  103  111  512;  Dun  t'.  Seaboard 
&  R.  R.  Co.  16  Am.  &  Eng  R.  Cas.  363.  78 
Va.  645,  49  Am.  Rep  38S  ;  Atchison  T.  iV  S. 
F.  R.  Co  V.  Lindlev,  41  Am.  iS;  En<;  R  Cas. 
72,4:  Kan  714  6  L.  R.  .-\  640  22  I'ac  Kep 
703  ;  St.  Eouis  &  S.  F.  R.  Co.  7'.  Marker,  41 
Ark.  542,  Bauer  v.  St.  Louis,  I.  M.  iS:  S.  R. 
Co..  46  Ark.  388;  Saldana  7j.  GaKeston,  H. 
&  S  A.  R  Co.,  43  Fed.  Rep.  SC2 ;  Rich- 
mond &  D.  R  Co.  7'.  Anderson.  31  Gratt 
(Va.)  812  ;  Case  of  Atlantic.  M.  &  O.  R.  Co., 
4  Hughes  (U.  S.)  157  ;  Chicago,  B  &  O.  R. 
Co.  7/.  Dougherty,  12  111  .'\pp.  iSi  ;  Darwin 
V.  Charlotte,  C.  &  A.  R.  Co..  23  S".  Car. 
531.  55  Am.  Rep.  32;  Lehigh  Valley  R.  Co. 
V.  Greiner,  113  Pa.  St.  600;  Bryant  v.  Cen- 
tral Vt.  R.  Co..  56  Vi.  710.  Revikwki)  in 
KresaiKJwski  7'.  Northern  Pac.  R.  Co.,  5 
McCrary  (U.  S.)  528,  18  Fed.  Rep.  229. 

The  fact  that  upon  switch  engines  switch- 
men ride  standing  upon  the  platform  pro- 
vided for  that  purpose  in  front  of  the  en- 
gine has  no  tendency  to  prove  that  they  are 
justified  in  riding  in  a  sitting  position  upon 
the  cow-catcher  of  a  road  engine.  Glover  v. 
Scot  ten.  82  Midi.  369,  46  X.  \V.  Rep.  936. 

373.  witli  foot  ]iuii$;inK'  ov«'v.— 

It  is  contributory  negligence  on  the  part  of 
a  switchman  to  ride  in  a  sitting  position 
upon  the  beam  of  the  pilot  of  a  road  en- 
gine, with  his  feet  hanging  down  over  the 
cow-catcher.  Glover  v.  Scoiteii,  82  Mich. 
369,  46  X.  II'.  Rep.  936.— Followed  in 
Wilson  V.  Michigan  C.  li.  Co.,  94  Mich.  20. 

A  railroad  laborer  who  is  transported  to 
and  from  his  work  on  an  engine  furnished 
by  the  company,  cannot  recover  for  an  in- 
jury received  while  riding  on  the  front  of 
an  engine  with  his  feet  over  the  pili)i, 
though  the  engine  was  so  full  that  some  ui 
the  men  were  necessarily  compelled  t<i  ride 
in  front.  A'resano-icw.-i  v.  Xortlnrn  Pac.  R, 
Co.,  5  MeCrarv  {C  S.)  52S,  18  Peil.  l\ep.  229. 
— Ouoi  iNG  Hough  V,  Texas  iS:  P.  R.  Co., 
100  U.  S.  213.  Reviewing  Baltimore  &  P. 
R.  Co.  V.  Jones,  95  U.  S.  439. — Distin- 
GUISHEI)  IN  Missouri  Pac.  R.  Co.  v.  Mc- 
Cally,  41  Kan.  639,  655,  21  Pac.  Rep.  574. 
Reviewed  in  Warden  v.  Louisville  &  N. 
R.  Co.,  94  Ala.  277. 

374.  Kidiiiu'  on  the  tcn<l«>r.— Plain- 
lilT's  intestate  was  a  railroad  employe,  but 
not  engaged  in  running  trains,  and  volun- 
tarily got  upon  the  tender  of  the  engine  to 
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ride,  and  wliile  thus  riding  was  killed  by 
the  engine  breaking  through  a  defecti\"e 
brirjge.  A  cabij(jsc  car  was  attached  (or 
the  convenience  of  sucli  persons,  and  it 
appeared  that  if  he  had  been  in  it  he  would 
not  have  Ijcen  ininrcd.  J/i'/t/,  that  lie  w;:s 
guilty  of  contrilnitory  negligence.  JK\.'-i;f// 
V.  Illinois  C.  />'.  ' .'.,  34  lozi'a  2S4.  5  .■!»!.  A'y. 
Kt'p.  3S9.  —  T")isriNiiuisni',i)  IN  Meloy  v. 
Chicago  &  X.  W.  K.  Co.,  38  Am.  &  Eng.  R. 
Cas.  130,  77  Iowa  743.  42  N\  \V.  Rep.  •,(<■}). 

An  employe  of  a  railroad,  while  riding 
from  his  work  on  a  train  composed  of  ilie 
engine,  tender,  and  a  gondola  car  luted  up 
with  plank  seats,  sat  on  the  narnnv  plat- 
firm  in  the  rear  end  of  the  tender,  with  his 
legs  and  feet  hanging  over.  He  had  been 
w.inied  tliat  this  was  a  dangerous  place  to 
ride,  but  gave  no  heed  to  it.  While  he  was 
thus  sitting  an  engine  ran  into  the  gondola, 
raised  it  up  and  puslied  it  forward,  so  that 
its  bumpers  struck  him,  and  so  injured  him 
that  he  died.  J/ilii,  in  an  action  on  the 
case  by  his  widow  and  minor  children,  that 
they  could  not  recover,  because  of  his  con- 
tributory negligence;  and  that  the  court, 
upon  request,  sluMild  so  have  instructed  the 
JMry.  I.clt!:j;h  I'alltj  R.  Co.  v.  (.J/ri/t^r,  28 
yh'i.  &=  A";/;'.  A'.  Ciis.  397,  113  /',i.  Si.  600,  6 
v-///.  A\;/>.  246.— OuoTixc;  Baltimore  tSr  P.  R. 
C'.  7'.  Jones,  95  U.  S.  439. — Quoi'Ki)  IN 
Atchison,  T.  &  S.  F.  R.  Co,  7'.  Lindley,  41 
Am.  iS:  Eng.  R.  Cas.  72,  42  Kan.  714,  6  L.  R. 
A.  646,  41  All).  L.  J.  92,  22  Pac.  Rep.  703. 

;J7.").  I{i<liii<>-  in  a  iH'rihms  position 
upon  a  car.— Where  an  em|)loye  of  a  rail- 
road coin])any  needlessly  places  himself  in 
a  dangerous  position  on  one  of  the  com- 
pany's, moving  cars,  when  he  is  in  the  per- 

■. nance  '.f  no  duty  to  the  company,  and 
;ii;nred  in  consefpience,  he  cannot  re- 
ir  such  injury  from  the  company. 
../'«  v.  Chiciii^o,  R.  I.  &->  P.  R.  Co.,  1 1 
iCtif^.  R,  Cas.  233,  60  Io-,ua  705,  15  A^. 
569. 

Contributory  negligence  is  not  a  defense 
where  the  defendant  is  guilty  of  reckless- 
ness or  gross  negligence  in  not  using  rea- 
sonable care  to  avoid  the  injury  after  the 
peril  is  known.  .S"(;  //,•/</,  where  an  employe 
was  negligent  in  placing  himself  in  a  posi- 
tion of  peril  on  a  gravel  train,  but  where 
the  conductor  miuht  have  avoided  the  in- 
jury by  the  exercise  of  orrlinary  care  after 
the  danger  was  known.  Sliumaclier  v.  St. 
Louis  <5-»  .S'.  /•".  A'.  Co.,  39  Ffcl.  Reft.  174,  17 
Wash.  L.  Ri'p.  550. 
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370.    near    the    door    of     a 

".shanty  car."— Plaintiff  was  a  laborer  in 
defendant's  emjj'oyment,  and  at  the  time 
h<;  received  the  injuries  for  which  he  suefi 
was  riding  in  a  "shanty  car,"  having  doors 
on  each  side  attached  to  a  material  train, 
which  was  moving  at  a  high  rate  of  speed 
over  a  new  and  crooked  roadbed.  He  was 
well  acquainted  with  the  character  and  lo- 
cation of  the  road.  Becoming  uneasy,  the 
plaintiff  left  his  position  at  the  end  of  the 
car  and  went  ro  the  cen.tre,  where  there  was 
a  stove.  One  of  the  doors  was  open,  and, 
as  the  plaintiff  attempted  to  pass  between 
it  and  the  stove,  the  traiti  passed  a  cnr\e 
and  he  was  thrown  out  and  injured.  His 
purpose  in  approaching  the  door  was  to  be 
in  a  situation  to  jump  in  case  of  emergcncv. 
There  was  evidence  that  he  could  ha\e 
reached  the  spot  safely  by  passing  on  the 
other  side  of  the  stove,  oy  the  closed  door. 
Held,  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  was  not  entitled  to  re- 
cover. Taylor  v.  Rii  Iimotid  Gr'  1).  R  Co. 
109  A'.  Car.  233,  13  S.  E.  Rep  736. 

;J77.  on  the  brakes-wheel.— The 

contributory  negligence  of  a  brakeinan  who 
is  injured  while  sitting  on  a  brake-wheel  on 
the  ])latform  of  a  car,  when  it  was  not 
necessary  for  him  to  be  there,  will  defe.it  a 
recovery,  where  the  evidence  shows  that 
persons  inside  of  the  car  were  not  injured, 
and  tends  to  show  that  he  would  not  have 
been  injured  if  he  had  been  there.  Martin 
v.  Baltivion  &>  O.  R.  Co.,  41  /■></.  A'c/.  125. 

;J78.  on   the  side  of  <h»t  ear.— 

An  employe  cannot  recover  for  injuries  re- 
ceived while  being  carried  to  his  work  on  a 
flat  car,  where  he  rides  on  the  side  ol  the 
car  with  his  feet  hanging  over,  by  coming 
in  contact  with  a  cattle-guard  which  w's 
properly  constructed,  when  he  might  have 
found  a  safe  position  on  the  car,  but  where 
he  persisted  in  riding  where  he  was  with 
knowledge  of  the  danger,  after  he  had  been 
warned  against  it.  .S7.  f.oi/is  (S-^  S.  /•'.  /.'. 
Co.  V.  Marker,  41  Ark.  542. —  Quoii.\(; 
Baltimore  &  P.  R.  Co.  v.  Jones,  95  U.  S, 
439- 

379.  on  the  side  ladder.  —  A 

brakeman  on  a  freight  train  is  not  guilty  of 
contributory  negligence  in  riding  on  a  lad- 
der at  the  side  of  a  car  for  n  short  distance 
to  be  ready  to  step  off  to  make  another 
switching,  such  being  the  habit,  so  as  to 
prevent  a  recovery  for  an  injury  received  l>v 
striking  a  car  standing  on  a  siding,  too  near 
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the  main  track,  of  which  lie  liad  no  knowl- 
cdi^e.     LouiiviUc  &*  N.  J\.  Co  v.  Kari,  94 
AV.  36S.  22  S.  IV.  Rrp.  607. 
;J8(>.  on  tli«  top  of  a  box  car.— 

A  brakenian  was  killed  wiiile  sitting  on 
the  side  of  the  top  of  a  car  by  strikinq;  an 
overhead  bridye,  where  it  appeared  that  he 
tni^lit  have  avoided  injury  if  he  had  been 
sittinij  near  the  cen're  of  the  car.  It  was 
siiDWii  that  his  duties  required  hini  to  be 
oil  top  of  the  train,  and  that  he  violated  no 
rule  of  the  company  by  sitting  at  the  side  ot 
tilt'  car.  Held,  that  he  was  not  guilty  of 
contributory  negligence  Clcvchiiiii,  C,  C. 
&^  S/.  L.  K.  Co.  V.  U'itlL-r,  45  ///.  Ap/>.  642. 

hi  an  action  for  the  death  of  a  brakenian 
who  was  killed  while  on  top  of  a  box  car 
ill  davlight,  by  coniin;^  in  contact  with  an 
overheail  bridge,  plainiilT's  own  evidence 
showed  that  he  had  passed  under  the  bridge 
daily  for  three  months  and  always  stooped 
to  avoid  it,  and  that  tlie  company  was  not 
charged  with  negligence,  except  in  failing 
to  maintain  danger  signals.  Hf/d,  that  a 
nonsuit  was  properly  allowed.  Hooper  v. 
Columbia  &^  G.  R.  Co.,  28  Am.  &•  Knj;.  A\ 
Ci!.i.  433.  21  So.  Car.  541,  53  .-/;//.  AV/.  691. 
— I)i.sri.\(a;i.siiiNG  Lasure  7'.  Graniteville 
Mfi;.  Co.,  18  So.  Car.  27S  —  Quoted  in 
Siiiinis  7'.  South  Carolina  R.  Co.,  31  Am.  & 
l]iig.  R.  Cas.  199,  26  So  Car.  490,  2  S.  E. 
Kop.  4S6. 

381.  Kiiiiiiin<j^  out  <>t'tiiiic.~An  en 
giiieer  cannot  recover  for  injuries  received 
by  colliding  with  another  train,  the  only 
negligence  charged  being  that  the  other 
train  was  out  of  time,  where  it  appears  that 
his  own  train  was  out  of  time  also.  Geor)j;ici 
R.  &^  H.  Co.  V.  McDad,',  59  Ga,  73.— Re- 
viKwi-i)  IN  Mills  V.  East  Tenn.,  V.  &  G.  R. 
Co.,  S;  Ga.  102. 

.'JS'J.  Stepping:  into  tlio  manhole.— 
Plaintiff,  who  was  a  brakeman  upon  a 
iri  inht  train,  while  passing  from  the  loco- 
motive over  the  tender  in  tiie  discharge  of 
liis  duties,  stepped  upon  the  cover  to  the 
manhole  of  the  water  tank,  which,  because 
of  it.s  being  out  of  repair,  the  liningdesigned 
to  hold  it  in  place  having  come  olT,  s!i[)ped 
one  side,  letting  his  foot  down  into  the 
manhole,  by  reason  whereof  he  was  injured. 
It  appeared  that  it  was  part  of  plaintiff's 
duties  to  supply  the  tender  with  water, 
which  was  received  into  the  tank  through 
the  manhole,  the  cover  being  removed  by 
plaintiff  for  that  purpose,  and  defendant's 
evidence  tended  to  show  that  he  was  aware 


of  the  defect  The  court  was  requested  by 
defendant's  counsel  but  refused,  to  charge 
that  if  the  lining  was  off  and  plaintiff  knew 
it,  it  was  negligence  on  his  part  to  step  upon 
the  cover.  Held  error.  McQia't;an  \ .  Dehi- 
wa>c.  L.  &•  IV.  A\  Co.,  122  A'  V.  618,  26  A'. 
E.  A'i'p.  13,  34  A^  y.  S.  A'.  618;  reversing  14 
A',    v.  S.  A'.  651. 

.'JS.'J.  Atteniptinj?  to  board  moving; 
enyine.*— A  ni.qht  switchman  is  guilty  of 
gross  negligence  in  attempting  to  get  on  a 
moving  engine  by  stepping  on  the  front 
foot-board  in  violation  of  an  express  rule  of 
the  company,  and  cannot  recover  for  in- 
juries received.  I.ake  Shore  iS-»  M.  S.  A". 
Co.  V.  A'ov,  5  ///  yl/>/>   ,S2. 

There  is  a  want  of  ordinary  care  in  the 
voluntary  attempt  of  an  employe  discharg- 
ing the  duties  of  a  helper  to  a  hostler  t(j  get 
ui)on  a  switch  engine  in  nuHioti  by  the  step 
at  the  rear  right-hand  side  of  the  cab  of  the 
engine,  when  he  liad  no  finty  tf)  perform  in 
the  cab  of  the  engine,  and  when  a  safer 
place  for  him  to  get  upon  the  engine  would 
be  the  rear  foot-board,  wiiich  was  used  for 
this  purpose  by  that  class  to  wliich  he  be- 
longed, and  when  the  danger  of  the  attemiit 
to  get  upon  the  sitle  step  is  increased  by  the 
stej)  being  obscurerl  to  some  extent  by  the 
escaping  of  steam  from  the  cylinder  cocks  of 
the  engine,  and  the  dust  blown  up  thereby. 
Union  I\h\  R.  Co.  v.  Estes,  37  Kait.  715,  16 
Par.  Rrp.  131. 

It  is  not  necessarily  negligent  for  a  switch- 
man accustomed  to  the  work  to  step  upon 
a  properly  constructed  foot-board  of  a  slowly 
moving  engine,  especially  where  there  is  no 
rule  forbidding  it.  O  Mellia  v.  Kamas  City, 
Si.J.&'  C.  n.  R.  Co.,  115  J/t>.  205,21  S.  IV 
Rep.  503. 

Though  the  board  was  slanting,  the  com- 
pany would  not  be  liable  for  the  switch- 
man's injury  if  he  negligently  got  in  frontof 
the  moving  engine  and  without  care  at- 
tempted to  get  on  the  foot-board  and  slipped 
and  fell.  O' Mellia  v.  Kansas  City,  St.  J.  <^ 
C.  B.   R.  Co.,  115  Mo.  205,  21    S.  IV.  Rep. 

503- 

A  brakeman  cannot  recover  for  injuries 
received  in  attempting  to  get  on  the  pilot  of 
a  moving  engine,  by  orders  of  his  superior, 
by  reason  of  his  clothes  catching  in  the 
splinters  of  a  worn  rail,  though  the  company 

*  Contributory  negligence  of  helper  to  engine 
ho.'-tler  in  atteinptinR  to  board  movinc:  engine 
on  risht-h.ind  side  of  cab,  see  33  Am.  &  Eng.  R. 
Cas.  364,  nfistr. 
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may  have  been  negligent  in  not  repairing 
the  track.  Cornwall  v.  Charlotte,  C.  ^^  A. 
R.  Co.,  07  ^'   (-'">'■  ".2  ,S'.  A'.  AV/.  659. 

Wiierc  a  flagman  injurcti  because  of  a  fie- 
fertivc  step,  lesiifiefi  that  he  knew  the  con- 
flilion  of  the  step  and  the  dinkuliy  of  get- 
ting upon  it  beforehand,  and  yet  aitcm[)ted 
to  board  the  engine  wiie'n  in  motion,  by 
means  of  such  step,  in  tlie  niglit-tinie,  en- 
cumbered with  two  lanterns  and  knowing  he 
had  llie  right  and  power  to  bring  the  engine 
to  a  stop,  It  was  error  not  to  instruct  the 
jury  that  he  was  guilty  of  contributory  neg- 
ligence, and  could  not  recover.  A'trjv  York, 
L.  E.  is^  IV.  A'.  Co.  V.  Lj'Ofis,  iig  Pa.  5/.  324, 
1 1  Ce>U.  Rep.  834,  i-xAtl.  Rep.  205,  21  \V.  N. 
C.  277. 

;i84.  or  a  niovin^;  car.— A  ser- 
vant of  a  railroad  company  cannot  recover 
in  a  suit  against  the  company  lor  injuries 
received  while  recklessly  attempting  to 
board  a  movuig  train,  although  it  is  shown 
that  the  train  was  improperly  equipped  and 
that  some  of  its  appliances  were  defective. 
I)o7vrll  v.  Vicksburg  &*  M.  R.  Co.,  18  .Im. 
<5^  Enjr.  R.  Cos.  42,  61  A/i'ss.  519.  —  Foi.- 
LOWEiJ  IN  McMurtry  v.  Louisville,  N.  O.  & 
T.  R.  Co.,  67  Miss.  601,  7  So.  Rep.  401.— 
Chambers  v.  Western  N.  C.  R.  Co.,  91  yV. 
Car.  471.— OuoTiNf,  nutterfield  ?a  For- 
rester, 1 1  East  60.  —  Timnions  v.  Central 
Ohio  R.  Co.,  6  Ohio  St.  105.— OuoiiXG  Ker- 
wiiacker  v.  Cleveland,  C.  &  C.  R.  Co.,  3  Ohio 
St.  172. 

The  fact  that  the  plaintiff  was  in  the  habit 
of  boarding  moving  trains,  or  that  he  hp.d 
been  seen  to  do  so  on  previous  occasions 
with  impunity,  will  not  avail  hiin.  DcKvell 
V.  Vicksburg  &=  M.  R.  Co.,  18  Am.  &*  Eng. 
R.  Cos.  42,  61  il/iss.  519. 

A  brakeman,  acting  under  the  orders  of  a 
coiidiirtor.  and  in  an  emergency  which  gave 
him  no  tune  for  reflection,  attempted  to 
catch  a  fast-moving  freight  car.  It  was  in 
the  night-time  and  his  lantern  had  gone 
out,  and  the  ground  was  uneven.  His  foot 
slipped  and  he  was  injured.  HeM,  that  the 
fimiing  of  the  jury  that  there  was  no  con- 
tributory negligence  would  not  be  disturbed. 
/'OX  V.  Cbieago,  S/.  P.  6^  A'.  C.  R.  Co.:  53 
Am.  &^  Eng.  R.  Cas.  430.  86  /o7va  368,  53 
A\  H'.  Rep.  259. 

885.  •Tiiiiipin;;  from  a  moving  en- 
Kiiic— When  a  brakeman  on  the  pilot  of 
an  engine  moving  backwards  and  drawing 
cars,  without  any  real  necessity  therefor, 
steps  off  in  the  dark  at  a  place  with  which 


he  is  unacquainted,  without  using  his  lan- 
tern, by  the  aid  of  which  he  might  have  seen 
a  low  embankment  which  endangered  sucii 
a  step,  he  is  guilty  of  such  contributory  neg- 
ligence as  will  bar  a  recovery  for  injuries 
thereby  sustained.  Bitrgin  v.  Louisville  ii~ 
N.  R.  Co.,  97  Ala.  274,  12  So.  Rep.  395. 

A  brakeman  who,  for  the  purpose  of  turn- 
ing a  switch,  deliberately  goes  down  on  the- 
pilot  of  an  engine,  and  steps  on  the  track 
while  the  engine  is  moving  at  the  rate  of 
from  four  to  eight  miles  an  hour,  is  guilty  of 
negligence,  and  cannot  recover  for  an  in- 
jury caused  by  his  falling  on  the  track  and 
being  run  over  by  the  engine,  unless  his 
peril  is  observed  by  the  engineer  in  time  to 
avoid  tlie  injury.  Gibbons  v.  Chicago,  Jl.  &» 
Q.  R.  Co.,  66  hnva  231,  23  N.  IV.  Rep.  644. 

SHU.  or  a  iiioviii^i^  ear.*— Where 

a  brakeman  knew  that  the  car  was  moving  at 
the  rate  of  two  or  three  miles  an  hour,  and 
that  it  was  dangerous  to  step  therefrom  in 
the  opposite  direction  (rom  that  in  which  it 
was  moving,  and  as  he  could  by  looking 
have  known  the  direction  in  which  it  was 
moving— heltl,  that  his  failure  to  look  before 
stepping  from  the  car  was  negligence  which 
would  bar  his  recovery  for  injury  by  being 
thrown  to  the  ground,  although  the  custom 
had  lieen  to  move  the  car  in  the  direction 
in  wliich  he  stepped.  Magee  v.  Chicago  6^ 
A'.  IV.  R.  Co.,  82  /cm'a  249,  48  A^.  U^.  Ke/>. 
92.— DiSTiN(".t;isiiiNG  Smith  V.  Humeston& 
S.  R.  Co.,  78  Iowa  583. 

A  brakeman,  who  had  been  employed  for 
two  years  in  shifting  cars  In  a  freight  yard, 
upon  being  ordered  by  the  conductor  under 
whom  he  was  working  to  set  twc  brakes 
upon  a  slowly  moving  freight  train,  jumped 
up  between  two  platform  cars  and  set  I'le 
brake  upon  one  car.  Failing  to  set  the 
other,  and  intending  to  set  one  elsewhere  on 
the  train,  he  put  a  hand  on  the  sill  of  each 
car  and  proceeded  to  swing  out  the  way  the 
cars  were  going,  without  looking  ahead  or 
taking  anyother  precaution  to  avoid  obstruc- 
tions near  the  track.  When  he  had  swiing 
clear  of  the  cars,  he  for  the  hrst  time  saw  a 
pile  of  rails  beside  the  track,  and  knew  he 
was  going  to  strike  as  he  let  go  his  hold, 
but  it  was  then  too  late  to  help  himself,  and 
he  struck  them,  and  was  injured.  Held, 
that  he  could  not  recover  against  the  rail- 


*■  Contributory  negligence  of  employfe  in  leav- 
ing a  train  while  in  motion,  see  33  Am.  &  Eng. 
R.  Cas.  305,  abstr. 
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road  company  for  his  injuries,  either  at  com- 
mon law  or  under  Mass.  St.  18S7,  ch.  270. 
Thompson  v.  Boston  (5-»  M.  R.  Co.,  1 53  Mass, 
391,  26  A'.  E.  Rip.  1070. 

The  iiead  brakcman  of  a  freight  train,  af- 
ter coupling  cars,  jumped  on  the  rear  car  to 
climb  a  side  ladder  to  the  top.  Tlie  train 
was  moving  when  he  got  on  the  car,  and  it 
was  daylight.  By  the  side  of  the  track,  as 
he  knew,  were  two  piles  of  lumber,  one  of 
which  had  been  there  for  some  time,  and 
the  other  for  two  days.  The  brakeman, 
while  climbing,  struck  one  of  these  piles, 
and  was  injured.  Held,  that  he  had  no  right 
of  action  against  the  company.  Gaffney  v. 
Kl-w  York  &>  N.  E.  R.  Co.,  31  A»i.  iS-*  A>/g-. 
R.  Ccts.  265,  15  A'.  /.  456,  4  A".  £>ij,^.  Rep.  33, 
7  .///.  Rip.  284. 

One  who  is  injured  by  jumping  from  a 
moving  train  is  generally  barred  of  recov- 
ery by  reason  of  his  contributory  negligence ; 
but  where  a  servant  was  ordered  by  his 
superior  to  do  so  in  order  to  perform  a  duty 
tor  the  company,  it  not  appearing  to  the 
servant  at  the  time  that  obedience  would 
certainly  cause  injury— //<7(?',  that  there  was 
no  such  contributory  negligence  as  would 
prevent  a  recovery.  Pat  Ion  ■v.  Western  N. 
C.  A'.  Co.,  31  Am.  &•  Eng.  R.  Cas.  29S,  96  A'. 
Cif.  455,  I  S.  E.  Rep.  S63. 

A  company  that  invites  an  employe  on 
board  a  train  to  receive  his  wages  must  ex- 
ercise the  same  degree  of  care  and  diligence 
for  his  safety  while  leaving  the  train  as  if  he 
were  a  passenger;  and  if  such  employe,  on 
mvitation,  express  or  implied,  attempts  to 
leave  the  train  while  it  is  moving  slowly, 
and  is  thereby  injured,  he  is  not  per  se 
guilty  of  contributory  negligence,  though  he 
knew  himself  to  be  somewhat  infirm.  Louis- 
ville &-  X.  R.  Co.  V.  Stacker,  S6  Tenn.  343, 
6  ./w.  .SV.  AVA  840,6  5.  IV.  Rep.  737.-- Dis- 
TIXCL-ISHING  East  Tenn.,  V.  &  G.  R.  Co.z/. 
"l.isscngill,  15  Lea  328. 

387. to  avoid  iinpendin^  colli- 
sion.—A  baggage  master  was  not  at  fault 
in  jumping  from  a  train  when  he  saw  that 
a  collision  was  inevitable,  though  he  might 
not  have  been  injured  if  he  had  remained  in 
the  car.  Georgia  R.  &^  B.  Co.  v.  Rhodes,  56 
Ga.  645. 

In  respect  to  avoiding  an  injury  from  the 
collision  of  a  freight  with  a  passenger  train, 
by  leaping  from  his  engine,  the  engineer  on 
the  freight  train  should  remain  at  his  post 
so  long  as  his  presence  may  be  of  use  to 
prevent  the  catastrophe.     Central  R.  Co.  v. 


Crosby,  74  Ga.  737.— Quoting  Cottrill  v. 
Chicago,  M.  &  Si.  P.  K.  Co.,  47  Wis.  634. 

Where  a  collision  is  caused  by  the  negli- 
gence of  the  conductor  in  failing  to  notice 
the  signals  disi^layed  ;  *.  a  station,  or  by  the 
negligence  of  tiie  operator  at  the  station  in 
displaying  improper  signals,  and  by  reason 
thereof  a  car  collides  with  another  standing 
on  the  track,  where  it  had  a  right  to  be, 
with  forty  or  fifty  section  hands  on  board, 
and  one  of  them  jumps  from  the  car  to 
avoid  the  effects  of  the  collision,  and  in  so 
doing  receives  an  injury  which  results  in 
his  death,  he  cannot  be  considered  guilty  of 
contributory  negligence.  Ilaney  v.  I'itts- 
burgh,  C.,C.  (5-  St.  L.  R.  Co.,'i^  11 '.  Va. 
570,  18  S.  E.  Rep.  748. 

Neither  the  conductor  of  the  train  nor 
the  operator  at  the  station  can  be  regarded 
as  fellow-servants  of  said  section  hand, 
Haney  v.  Pittsburgh,  C,  C.  &^  St.  L.  R.  Co., 
38  IF.   I'a.  570,  iSS.  E.  Rep.  748. 

388.  While  lo.a(liii(>;  nud  iiuloadiiig: 
cars.*— The  plaintiff  was  engaged  to  un- 
load cars  on  a  side  track  and  was  cautioned 
not  to  move  them  ;  but  notwithstanding  he 
took  a  crowbar  and  ran  them  down  the 
siding  until  the  end  car  projected  onto  the 
main  track,  where  it  was  struck  by  a  passing 
train,  which  threw  the  cars  back,  injuring 
plaintiff.  Held,  that  the  injury  resulted 
from  plaintiff's  own  negligence  in  violating 
liis  orders,  and  he  could  not  recover. 
Georgia  Pac.  R.  Co.  v.  Mapp,  So  Ga.  631,  6 
S.  E.  Rep.  24. 

A  servant,  in  removing  freight  from  one 
car  into  another,  used  a  common  car  door 
made  of  pine  boards,  which  was  laid  from 
one  car  to  another,  and  the  door  broke,  giv- 
ing him  a  fall  and  inflicting  a  personal  in- 
jury. He  had  been  nearly  two  years  in  the 
business  and  had  frequently  used  such  a 
door  for  a  platform,  and  knew  its  defects, 
and  that  there  were  others  in  the  yards  of 
better  construction,  the  employer  not  know- 
mg  that  such  a  one  was  used  and  the  ser- 
vant never  objecting.  He/d,  that  the  negli- 
gence of  the  servant  was  such  as  to  defeat  a 
recovery.  Pennsykmnia  Co.  v.  Lynch,  90 
I^I-  333  — Distinguishing  Chicago  &  A. 
R.  Co.  V.  Shannon,  43  111.  339;  Cliicago  & 
N.  W.  R.  Co.  V.  Swett,  45  111.  197;  Illinois 
C.  R.Co.  V.  Phillips.  49  111.  234 ;  Toledo,  W, 

*  Injury  to"  cage  rider"  in  unloading  coal 
cars.  Contributory  negligence,  see  33  Am.  & 
Enc.  R.  Cas.  367,  ahstr. 
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&  \V.  R,  Co.  V.  Freflericks,  71  111.  294; 
Toledo,  W.  &  W.  R.  Co.  ?'.  In.s^raliam  77  III. 
309.  Qloti.nu  Priestley  v.  Fowler,  3  M. 
&  \V.  I.— Al'ri.lKl)  IN  Pullman  Palace  Car 
Co.  7/.  Laack,  143  111.  242;  Indianapolis  & 
St.  L.  R.  Co.  7'.  Watson,  33  Am.  iV  liny,.  R. 
Cas.  334  114  Ind.  20,  12  West.  Rep.  2S5  14 
N.  E.  Rep.  721.  OuoTKi)  in  Chicago,  M. 
\-  St.  P.  R.  Co.  7'.  Siandart,  16  111.  App.  145- 

Plaintiff  was  employed  as  a  slioveler  on 
a  j^ravel  train  and  was  thrown  oil  the  car 
and  injured  by  tlu:  shock  profluced  in  stop- 
pin;;  the  tram  to  detach  cars.  Nf/i/,  that  he 
being  familiar  with  the  business,  the  acci 
dent  resulted  from  his  own  want  of  care  and 
attention  for  his  own  safety,  and  he  could 
not  recover.  Forty  v.  Syracuse,  />.  &-=  X.  V. 
A.  Co.,  12  .^'.  J'.  -V.  A'.  198,  46 ///(■«  6j8.Mi-i/!.; 
affumid  in  122  A'.  1'.  667,  mcni.,  34  iV.  V, 
S.  R.  10 1 5. 

A  laborer  wlio  was  employed  to  load  coal 
at  the  company's  chutes  at  night,  and  had 
been  employed  long  enough  to  be  familiar 
with  the  surroundings  and  movement  of 
cars,  cannot  recover  for  an  injury  sutTered 
by  being  caught  between  a  car,  moved  by 
himself  and  others,  and  the  coal  chute, 
where  it  seems  to  be  projierly  constructed, 
and  might  have  been  seen  by  the  exercise 
of  ordinary  care.  Oia7>rll  v.  Union  Pac.  R. 
Co.,  7  Uia/i  122,  25  J\ic.  A'fp.  734.  — Foi.- 
LuWKi)  IN  Melfrich  t/.  Ogden  City  R.  Co.,  7 
Utah  186. 

ItHU,  NoKlis'eiH't*  ill  tlie  oin'ration 
ol'  hiiiul-ciirs,  ycMU'riilly.— A  judgment 
in  favor  of  a  section  foreman,  who  was  in- 
jured by  the  derailment  of  a  hand-car  that 
he  and  his  men  were  using,  cannot  be  sup- 
pnrted  where  it  appears  that  the  car  was 
derailed  by  fish  plates  they  were  carrying 
failing  frf)m  the  front  end  on  the  track; 
that  the  car  was  defectively  constructed  ; 
that  the  front  end  being  lower  than  the 
other  was  the  alleged  cause  of  the  accident ; 
but  it  also  appearing  that  the  car  could  be 
run  with  the  other  end  foremost,  which  was 
well  known  to  the  foreman,  and  that  the 
accident  migiii  have  been  avoided  had  it 
been  so  run.  .S7.  Louis,  jl.  &>  T.  K.  Co.  v. 
Mara,  (Ari:)  16  .S;  JV.  AV/.  196. 

Plaintiff  and  another  went  on  the  track 
with  a  heavily  loaded  hand-car  just  ahead 
of  a  regular  train  going  in  the  same  direc- 
tion, and  when  it  was  seen  approaching,  in- 
stead of  leaving  the  track,  they  attempted 
to  outrun  the  train  and  reach  their  destina- 
tion  ahead  of  it,  but  were  overtaken  and 


injured.  JMii,  that  there  could  be  no  re- 
covery. Piltsburj^h,  C.  &^  Si.  L.  R.  Co.  v. 
Goss,  13  ///.  Al'p.  619. 

A  laborer  who  is  injured  while  assisting 
in  proiielling  a  hand-car  by  means  of  a  c:row 
bar,  used  instead  of  a  regular  handle,  can- 
not recover  where  he  was  not  acting  under 
any  special  orders  in  doing  so  l'ou<ers  v 
AVtc/  \^ork  L.  /■-'.  &^  I!'.  R.  Co.,  21  ^hn.  &■ 
Ent^.  R  Cas.()0<~).  9S  X.  V.  274;  reversing  32 
I/uii  415.— Arri.viNt;  East  Tenn.,  V.  I'v  G 
R.  Co.  T'.  Smith,  9  Lea  (Tenn.)  6S5.  Dis 
'IINLILISIIINC;  Laning  7>.  New  York  C.  R. 
Co.  49  N.  Y.  521.  — Ari'l.ii.l)  IN  Rogen  v. 
Morgan,  16  N.  Y.  S.  R.  693;  Spencer  7'. 
New  York  C.  &  II.  R.  R.  Co  ,  51  N.  Y.  S. 
R.  3S6.  DisriNC.uisHKi)  IN  Myles  v.  New 
York,  N.  II.  &  n.  R.  Co.,  6  N.  Y.  S.  R. 
24. 

An  employe  who  is  injured  while  running 
a  lianfl-car,  by  reason  of  the  wocjdeu  handle 
breaking  just  where  it  entered  the  iron  col- 
lar, is  liot  chargeable  with  contributory  neg- 
ligence because  he  had  not  examined  the 
handle,  where  it  appearerl  safe  to  casual 
observation.  IlanAs  v.  IValnish  ]['t:stcrn  R 
Co.,  40  J/c.  App.  458. 

Where  an  cm[)loye  while  running  a  hand- 
car was  put  in  sudden  apprehension  of  a 
dangerous  collision  with  a  locomotive  ap- 
proaching from  an  opposite  direction,  and 
the  threatened  collision  Wi)s  due  alone  to 
the  negligence  of  the  compa>iy,  whether  it 
was  rash  or  reckless  to  leap  from  the  car,  or 
whether  he  should  have  remained  upon  it, 
or  left  it  by  means  less  hazardous  than 
jumping  are  questions  not  clear  enough, 
under  the  factsof  the  present  case,  to  justify 
the  granting  of  a  nonsuit.  The  allowance 
rightfully  to  be  made  for  indiscreet  cc^nduct 
under  excitement  and  alarm  can  bett(;r  be 
determined  by  a  jury  than  by  the  court. 
Sniit/i  V.  Wrif^htsvillf  (S~»  T.  R.  Co.,  41  Am. 
&=  Fni,'-.  R.  Cas.  320,  83  Ga.  671,  10  5.  £. 
Rep.  361. 

J5U0.  obeylns    or    rtisoho.viiifr 

or<ler.s  of  foreman.— A  laborer  on  the 
track  acting  under  the  direction  of  a  fore- 
man is  not  guilty  of  contributory  negligence 
in  returning  from  his  place  of  work  on  a 
hand-car,  although  at  a  later  hour  than 
usual.  McKitne  v.  California  Soiit/iern  R. 
Co.,  17  Am.  d^  Eng.  R.  Cas.  589,  66  Cal.  302, 
5  Pac.  Rep.  482. 

A  section  man  on  a  hand-car  under  the 
direction  of  a  foreman  can  he  deemed  not 
negligent   even    though   the  foreman  was 
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nei;lipcnt.  Sldtc  v.  (.'neat  A'ui i/tcni  K.  Co., 
53  Minn.  341,  55  ''^'-  "'•  J'^'-p   i37- 

.\  sccli')ii  buss  (lit(ClL'd  his  men  to  re 
nioVL'  a  Ihind-car  from  the  track  to  avoid  a 
passiii)^  train,  hut  after  llie  cllort  was  made 
and  lie  saw  tliat  it  cotdd  ivil  he  done  in 
time  to  avoid  a  collision,  he  directed  the 
nieii  to  cease  their  illorts  and  "  let  her  "o  "  . 
but  i)laiiitill.  <jne  of  the  hands,  through  ex- 
citement, (jr  otherwise  (ailed  to  lieed  the 
order  and  continued  the  elTort  until  he  was 
injured  by  tlie  collision.  J/e/</  that  he 
could  not  recover.  Internaiionat  &t*  G.  N. 
K.  Co  V.  Hester,  72  Tex.  40,  11  S.  \V .  Rep. 
1041.  — Foi.i.owKi)  IN  St.  Louis.  A.  &  T.  R 
Co.  V.  Lemon,  S3  Te.\.  143. 

;J01.  ridiiiy  «h»\vn  f;r5ul<'-Kate 

of  .speed.— Where  a  laborer  j^oes  in  a 
pusiicar  to  ride  dowi.  a  tirade,  knowinjjr  that 
it  is  not  supjjlied  with  brakes  or  mean.s  for 
retartlinj^  its  speed,  he  cannot  recover  for 
an  injury  received  by  reason  of  its  not  hav- 
iiit;  brakes.  Miller  v.  Union  I'ae.  R.  Co.,  2 
McCrury  {U.  S.)  87,  4  Fed.  Rep  768. 

Section  men  on  a  hand-car,  v.dio,  witiiout 
excuse  and  with  notice  that  a  wild  train 
may  come  along  at  any  time,  go  down 
grade  around  a  curve  wholly  cutting  off  the 
view,  ;it  a  rate  faster  than  that  of  the  train 
which  meets  them,  are  guilty  of  negligence 
which  will  prevent  a  recovery  for  injuries 
fioin  collision  with  a  wild  train  properly 
sent  out  and  which  whistles  in  accordance 
with  the  rules.  Sliepard  v.  Bo.tton  <S»  M.  R. 
Co.,  1 58  J/rtM.  174,  33  N.  E.  Rep.  508. 

A  section  hand  was  killed  while  riding  a 
"  push-car "  down  a  grade,  caused  by  a 
switch  being  turned  so  as  to  run  the  car 
onto  the  wrong  track.  The  evidence  went 
to  show  that  when  it  was  suggested  that 
the  men  should  ride,  one  of  them  objected 
saying  that  it  was  dangerous;  that,  not- 
withstanding the  warning,  deceased  him- 
self grtve  the  car  a  start  and  jumped  on. 
The  switch  target  was  in  plain  view,  indi- 
cating how  the  switch  was  set.  but  it  was 
unnoticed.  Held,  that  the  accident  was 
due  to  the  reckless  negligence  of  the  men 
themselves.  York  v.  Kanscxs  City,  C.  <S-  S. 
R.  Co.,  I  \7  Mo.  40s,,  22  S.  M^.  Rep.  1081. 

392. ri<liii<ir  with  Ceet  Iian^iuK 

down — Plaintiff  was  employed  by  defend- 
ant company  as  a  detective  and  was  injured 
while  being  transported  over  the  road  in 
a  hand-car.  The  complainant  alleged  that 
he  was  sitting  on  the  iiind  end  of  the  hand- 
car with  his  feet  hanging  down,  acting  on 


the  advice  of  the  person  in  charge  of  the 
car,  and  without  being  aware  of  the  danger 
of  the  position  Held,  on  demurrer,  this  did 
not  show  contributory  negligence.  J'ool  w 
C/iieaj^o.M.  &^  St.  P.  R.  lo.,  3  .////.  &^  E/i^. 
R.  Cas  332   53  Wis   657,  II  A'.    W.  Re/>.  15 

The  evidence  showed  that  the  injury  re- 
sulted by  reason  of  certain  planks  being 
between  the  rails,  and  that  plaiiitilf  would 
not  have  been  injured  if  he  had  been 
wholly  within  the  car.  //(•/(/.  that  a  verdict 
for  plairitifl  would  not  be  disturbed  /'oo/  v. 
C/tiCiij^o,  Af.  ^S^•  St.  P.  R.  Co.,S  Am.  6^  Eiti^. 
R.  Cas.  360,  56  Pl'is.  227,  14  A'.  If.  R,p.  46. 

tJlKJ.  wliere  :i  ettlli.siiMt  results. 

— .\lthough  it  is  gross  negligence  for  a  rail 
road  company  to  run  its  traiiiE  in  the  dark 
without  a  headlight  yet  one  who,  knowing 
the  time  for  a  train  to  pass,  attempts  to 
pass  over  the  road  in  a  hand-car,  at  a  lime 
when  the  train  if  on  time,  will  meet  and 
collide  with  him,  is  guilty  of  such  negli- 
gence as  will  prevent  a  recovery.  Put/inj^ 
V.  Illinois  C  R.  Co.,  85  ///  iS.— Revii:wku 
IN  Chicago  &  E.  L  R.  Co.  v.  McKnight  16 
111  App.  596. — Illinois  C.  R.  Co.  v.  Modglin, 
85  ///.  481.  Haivley  v.  C/iicai^o,  li.  &-  (J.  R. 
Co.,  71  Iowa  717,  29  A'.  II'.  Rep  7S7. 

An  employe  who  is  injured  while  on  a 
hand-car  by  colliding  with  a  special  train 
going  at  a  high  rate  of  speed,  without  no- 
tice, cannot  recover  where  it  ajipcars  that 
he  knew  that  the  company  was  in  the  habit 
of  running  special  trains  without  notice. 
Pennsylvania  R.  Co.  v.  Wachter,  15  Am.  &* 
Eng.  R.  Cas.  187,  60  A/d.  395. 

A  section  boss  and  liis  crew  took  a  hand- 
car to  go  from  Reed's  mill  to  a  switch  about 
one  half,  mile  east  where  they  would  go 
from  the  main  track  upon  a  second  track 
on  their  way  to  work.  A  passenger  train 
which  should  have  passed  that  point  one 
hour  and  a  half  before  was  behind  time 
It  overtook  the  hand-car,  and,  running  into 
it,  killed  one  of  the  section  men.  The 
foreman  did  not  know  and  had  no  reasfin 
to  believe  that  the  train  had  not  passed, 
and  did  not  send  or  go  to  the  telegrai)h 
office,  which  was  one  mile  distant,  to  ascer- 
tain about  the  passenger  train.  The  de- 
ceased did  not  know  of  the  whereabouts  of 
the  belated  train,  although  he  had  the  same 
opportunity  of  knowing  as  the  foreman. 
There  was  no  carelessness  in  the  running  of 
the  train.  Held,  that  the  company  could 
not  be  required  to  respond  in  damages  to 
the  representatives  of  the  deceased,  as  he 
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voluntarily  and  without  protest  niounicd 
anfl  rode  upon  the  hand-car.  /\'ii/7:iuiy  Co. 
V.  Lffr/i,  41  0/1/0  S/.  380— Rf.vikwki)  in 
Criswiil  7'.  Piitsburyh.  St.  L.  &  C.  K.  Co.. 
30  W.  Va.  798. 

A  track  repairer  was  killed  at  ni^ht  by 
ilic  collision  of  a  backintj  train  with  a  hanil- 
car  III  which  he.  willi  others,  was  approach- 
ini;  the  station  at  which  the  train  had  been 
standing,'.  J/f/i/.  that  it  was  error  to  in- 
struct the  jury  that  if  the  dcceasefl  knew 
that  the  train  was  at  the  station  he  was  not 
tjuijty  of  netjli^cnce  in  apprcjaching  it  in  a 
hand-car.  unless  he  knew  the  train  was  in 
motion.  Cii/tnc'/ssct  A'.  Co.  v.  /InHslrong, 
49  /\t.  .SV.  isr.. 

5JS>4.  Xi'fjIijjoiK'o   ill  tlic  «»pc'riiHon 
of  u  railroiul  trit-yrU'.— A  section  fore- 
man  cannot   recover   for  a  personal  injury 
received  by  beintj  struck  bv  an  extra  train 
while  he  was  inspecting  the  track  upon  a 
railroad  tricycU;,  a  conveyance  other   than 
that  provided  by  the  company  for  the  in- 
spection, if  he  failei]  to  keep  a  lookout  for 
extra  trains,  where  he  had  worked  for  the 
company  13  years  and  w.is  familiar  with  its 
rule  that  no  notice  would  he  i^iven  of  the  pas- 
sa'^e  of  such  trains,     /ol/y  v.  /)i/rott,  I..  (£•>• 
N.  A'.  Co.,  93  ^/ii/l.  370.  53  X.  ir.  A'</).  526. 
iHtti.  N«>Kli}t'«Mif«;  ill  tiio  o|M>rntioii 
of  stiH't't-i'ars.— I'laintilT    had    been    em- 
ployed as  a  street-car  driver,  and  when  in- 
jured was  ridiii<i[  on  the  front  platform  for 
the  purpose  of  "  breaking  in  "  a  new  driver. 
He  undertook  to  drive  over  the  track  where 
an  excavation  had  been  made  some  twenty 
feet  long,  but  the  rails  spread  and  the  car 
fell  into  the  excavation   and    injured    him. 
Nt'/(/,  that  he  could  not  recover,  though  the 
men  doing  the  excavating  called  to  him  to 
drive  on.     He  should  have  unhitched  and 
led  the  horses  arf)und  the  excavation,  and 
then  pushed  the  car  over,  and  if  it  had  fall- 
en he  would   not  have  been   in  a  position  of 
danger.     !)//>/>  v.  Dry  Dock.  /■:.  B.  &>  />'.  A'. 
Co.,  16  A^.    y.  S.  A'.  922.  49  //««  607,  mgfii., 
1  jV.  V.  Snpp.  640. 

3.  Coupling  and  Uncottpling  Cars, 
a.  In  General.* 
390.    Stateinont   of  tlie    rule.— In 

order  for  a  brakeman  to  recover  for  injuries 
received  while  coupling  cars,  he  must  show 

*  Injuries  to  servants  in  coupling  cars.  Con- 
tributory negligence,  see  note,  31  Am.  &  Eng. 
R.  Cas.  166,  12  A/,  255. 


that  he  was  fn.'e  from  negligence  contribut- 
ing to  the  injury  ;  but  negligence  or  care- 
lessness not  contributing  to  the  injury  will 
not  bar  a  recovery.  Sm'iinna/i,  /".  &*  IK 
A'.  Co.  V.  liiuf'i'r,  71  (/'<;.  644. 

:{)>7.  l'iiii|>loy(>  u'lieii  iIociikmI  (>:iiilt,v 
of  iu'{j:lit;('ia'(',   tft'"<''"»lly"*— '^"   inex- 
perienced  brakeman    will    be    presumed  to 
liave  knowledge  <jf  such  matters  pertaining 
to  the  business  as  a''c  of  common  knowl- 
edge.    So  where  he  is  directed  to  uncouple 
an  engine  from  a  moving  train,  he  will  he 
presumed   to  have   knowledge   of   the  fact 
that  the  train  will  move  on  some  distance 
after  the  engine    is   detached,    and   conse- 
quently that  there  is  danger  of  its  running 
over  him.     Goriiutn  v.  Minnfitf">lii  &^  St. 
L.  R.  Co..  7iS  /i)7.M  509,  43  A'.   W.  /"cp.  303. 
PlaintilT.  who  was  engaged  to  load  a  car 
on    a   siding,  went    between    cars   and    un- 
coupled  the  one  that  lie  was  to  push  out 
and   load,   and   continued   to   walk   on   the 
track  and  push  the  car,  and  was  injured  by 
an  engine  that  he  did  not  know  was  on  the 
track,  ()iishing  the  other  cars  down  against 
him  ;  but  it  appeared  that   he  C(juld  lia\'e 
seen   the  engine   if  he  had   lookerl.     Hchi. 
that   he  was   guilty  of   contributory  negli- 
gence   and    could     not    reccjver.      fliiriis   v. 
Boston  (.■»-»  /,.  A'.  Co..  lor  i^/ass.  50.— DisTIN- 
c;uiSHKi)  IN  Goodfellinw.  Boston,  II.  &  V.. 
R.  Co.,  106  Mass.  461. 

PlaintifT  was  injured  while  attempting  to 
roach  over  the  draw-heafls  and  raise  a  coup- 
ling-link so  as  to  make  a  coupling.  'I  he 
evidence  showed  that  the  cars  were  pro- 
vided with  deadwoods.  or  bumpers  eitdit 
inches  across  and  ten  inches  up  and  down 
and  projecting  ten  inches  from  the  sill  of 
the  car;  tliat  the  top  of  the  draw-head  was 
about  on  a  level  with  the  bottom  of  the 
deadwoods.  and  that  it  was  impossible  to 
reach  over  the  draw-heads  to  raise  the  link 
without  danger  of  being  caught  between 
the  deadwoods,  but  that  the  other  arm 
might  be  placed  under  the  deadwoods,  and 
raise  the  link  with  but  little  danger.  //</(/. 
that  he  was  guilty  of  contributory  negli- 
gence in  attempting  to  make  the  coupling 
as  he  did.  Arnold  w  Dfhiwarf  &*  H.  Canal 
Co..  6  A^  Y.  S.  A",  368.  — DisriNGUlSHiNO 
Jones  V.  New  York  C.  &  H.  R.  R.  Co.,  28 
Hun  364,92  N  Y.  628. 

*  Contributory  negligence  of  a  brakeman  un- 
coupling cars  when  lie  is  aware  of  an  appro.ii.h- 
ing  train,  see  33  Am.  &  Eng.  R.  Gas  2-!2,  ads/r. 
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On  the  trial  of  an  actiDii  for  an  injury  re- 
ceivcil  hy  a  brakenian  while  couplinjj  cars, 
tlii;  court  (loclincd  to  charge  ll:c  jury  that 
"if  they  believed  that  tlic  plainlill  knew,  or 
liad  reasonable  grounds  for  belicvintj,  that 
the  cn.i,'ine  used  by  defendant  prior  to  the 
time  of  the  injury  complained  of  was  not 
controllable  by  the  en^jineer,  and  that  the 
rnadbod  was  in  a  dan>;erous  condition,  and 
the  plaintill  was  injured  thereby,  then  the 
pjaiutilf  was  guilty  of  contributory  negli- 
gence and  the  defendant  was  not  liable ; 
ami  that  this  was  so  whether  the  defendant 
knew  or  was  ignorant  of  the  condition  of 
the  engine  or  roadbed."  Held,  to  be  error. 
Cnih/ifuldv.  Kii/imonii  &•  D.  K.  Co.,  78  A'. 
Car.  300,  16  /////.  /\y.  Rep.  212. 

A  brakemaii  was  killed  by  being  crushed 
i)et\veen  the  caboose  and  a  f(jieign  freight 
car  wiiich  he  was  attempting  to  couple  to 
such  caboose,  by  reason  of  the  diflercnce  in 
liciglit  of  the  cou|>ling  irons,  one  of  which 
passed  over  the  other.  lUltl,  that  the  negli- 
gence, if  any,  whicii  caused  the  accident  was 
that  of  the  deceased  or  of  his  fellow-ser- 
vants,  and  that  the  company  is  not  liable. 
Kelly  V.  Abbot,  21  A>ii.  &»  Eftj^'.  A\  Cas.  633, 
63  H'/s.  307,  23  A'.  W.  Rep.  8yo,  53  Am.  Rep. 
292.— Applying  Whitwam  v.  Wisconsin  & 
M.  R.  Co-  58  Wis.  408  ;  Tolcflo,  W.  &  W.  R. 
Co.  7/.  Black,  88  111.  112.  QaoriNO  Ballou 
V.  Chicago  &  N.  W.  R.  Co.,  54  Wis.  257. 
Kevikwing  Smith  v.  Potter,  46  Mich.  258. 

:IJ>8.  iiiul   wlioii   not.— The   fact 

that  a  brakcman  undertook  to  couple  cars 
under  circumstances  more  dangerous  than 
usual  is  not  conclusive  proof  that  lie  was 
Ruiliy  of  contributory  negligence.  The 
question  is  whether  an  ordinarily  prudent 
person  would,  under  all  the  circumstances 
of  the  case,  have  made  tlie  attempt.  Uaird 
V.  Llik-dfio.  R.  I.  &>  P.  A".  Co.,  8  Am.  Or' 
K'lfT.  R,  Cas.  1 28,  61  /07uti  359,  13  N.  IV. 
A'e/>.  731  ;  adiicred  to  in  12  Am.  <S^  Eii};.  R. 
Cis.  75,  16  A^.  JV.  Rep.  207. 

Wiiere  the  evidence  fails  to  show  whether 
it  is  customary  and  prudent  for  switchmen 
to  mount  cars  to  uncouple  them,  it  cannot 
be  declared  as  a  matter  of  law  that  the 
plaintitl  was  guilty  of  contributory  negli- 
gence in  so  doing.  Rutledi^e  v.  Missouri 
Pile.  R.  Co.,  no  Mo.  312.  M)  S.  IV.  Rep.  38. 

The  evidence  tended  to  show  that  plain- 
tiff acted  as  baggage  master,  car  coupler, 
switcii  tender,  etc.,  about  a  yard,  and  while 
not  regularly  employed  to  do  coupling  and 
tend  switches,  he  often  did  it  without  objec- 


tion from  Ills  superiors,  //elil,  that  it  was 
not  contributory  negligence  for  him  to  ex- 
change a  duty  with  a  fellow-yardman,  and 
answer  the  order  (jf  a  conductor  to  uncouple 
cars.  J/ud.^o/i  v.  Char  lest  on,  C.  «1~  C.  R.  Co., 
55  /'ed  Rep.  248. 

In  an  action  for  personal  injuries  by  one 
wluj  had  been  em])l()yed  as  a  "  wiper"  in  a 
round  bouse  for  tluee  motitbs,  and  who  had 
no  other  experience  in  railroading,  it  up- 
pcariug  that  he  had  no  insiructi(jii  in  the 
art  of  coupling  cars  nor  had  been  advised  as 
to  signals  used  when  couplings  were  about 
to  be  made,  the  fact  that  he  was  injured  by 
the  locouKitivc  when  attempting  to  couple  it 
to  a  car,  under  the  orders  of  the  dispatch- 
er, does  not  show  contributory  negligence 
Rix/iiitiiH  \.  Minnesota  &^  A'.  II'.  R.  Co.,  43 
Minn.  42,  44  A'.   W.  Rep.  522. 

:t]M>.  Having;  at^tiial  or  <roiistrii«;- 
tlv«  notioc  ordi't«'«'tiv«^  apparatus.*- 
A  company  in  using  in  its  trains  an  old  car 
which  is  lower  than  the  cjtliers  is  not  guilty 
of  such  negligence  as  to  be  liable  to  its  ser- 
vants wliu  knowingly  incur  the  risk  for  an 
injury  resulting  from  the  coupling  of  such 
old  car  with  another,  though  the  danger  be 
greater  than  with  cars  of  equal  height.  St. 
Louis.  I.  M.  &^  S.  A".  Co.  v.  I/ii^_i;ins,  21  ..Ini. 
Sf  /'>(,"•.  A".  Cas.  629,  44  Arl-.  293. 

Where  a  company  has  in  use  on  its  road 
freight  cars  without  end  ladders,  steps,  and 
handles,  which  are  necessary  in  coupling 
or  uncoupling  while  the  cars  are  in  motion, 
and  a  freight  con<luctor  is  cognizant  of  this 
fact,  it  is  clearly  his  duty,  before  attempting 
to  pass  from  the  side  to  the  end  of  the  car 
for  the  purpose  of  uncoupling  it,  to  ascer 
tain  whether  it  is  one  of  that  kind,  and  if  he 
finds  it  is,  it  is  negligence  on  his  part  to 
attempt  to  make  the  uncoupling  while  the 
train  is  in  motion.  Chieago,  B.  &^Q.  R.  Co. 
V.  Warner,  18  Am.  &^  Eng.  R.  Cas.  100,  loS 
///.  53«- 

A  head  brakeman  was  injured  in  attempt- 
ing to  make  a  coupling,  through  a  defect  in 
the  coupling  appliances,  which  was  plainly 
visible.  The  evidence  showed  that  it  was 
his  duty  to  examine  the  coupling  appliances, 
and  have  personal  control  over  tlie  move- 
ments of  the  engineer,  and  consequently  of 
the  train.  Held,  that  he  was  guilty  of  gross 
negligence  in  failing  to  see  the  defect,  and 


*  Injury  caused  by  defective  couplinp;  appara- 
tus ;  contributory  negligence  of  brakcman,  see 
41  Am.  &  E.NG.  R.  Cas.  263,  abstr. 
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could  not  recover.  Karrer  v  Detroit,  G 
H.  ^^  M.  R.  Co.,  41  Am.  &^  Eng  R.  Cas. 
265,  76  Mich.  400,  43  A'.    W.  Rep.  370 

A  brakeman  was  killed  while  attempting 
to  couple  a  caboose  to  a  fieiyiu  car  which 
had  been  received  from  another  company, 
by  the  want  of  adaptation  of  the  coupling 
h-ous  of  the  caboose  and  car,  one  being 
liiu'her  than  the  other,  so  as  to  allow  them 
to  overlap  instead  of  coniiny  together.  It 
did  not  iipjicar  but  that  it  was  daylight  and 
there  was  nothing  to  show  why  the  1  rike- 
man  could  not  have  discovered  the  apimr 
ent  want  of  a(hi|>tation  of  the  coupling-  be 
fore  tiiey  came  togetlier.  Held  that  there 
could  be  no  recovery.  Kelly  v.  Al'hot,  21 
Am.  &^  ling.  R.  Cus.  633,  63  Wis  307,  23  X. 
W.  AV/.  890,  53  v/w.  Rep.  292.— Al'i'LViNG 
Whitwani  v.  Wisconsin  &  M.  R  Co.  58 
Wis.  408  ;  Toledo,  W.  &  W.  R.Co  v.  Black, 
88  111.  112.  Quoting  Ballon  v.  Chicago  & 
N.  W^R.  Co..  54  Wis.  257.  REVIEWING 
Smith  V.  Fouer,  46  Mich.  258. 

400.   «l<>rectivc   «»i'  clangorous 

draw-bars  aii<l  draw-ln-ads.— Itiscon- 
tril)uti)ry  negligence  for  an  employe  of  a 
railroad  company,  who,  shortly  after  he  had 
uncoupled  a  car,  and  had  an  opportunity  for 
observing  any  defects  in  the  coupling  ap- 
paratus, and  reporting  the  same,  as  was  his 
duty,  to  attempt  to  couple  the  same  car  to 
another  without  ol.iscrving  the  disparity  in 
the  lieight  of  the  draw-heads  and  usins.'  a 
crooked  instead  of  a  straight  link  ;  and  the 
company  will  not  be  liable  for  any  injury  he 
receives  thereby.  Norfolk  &>  IV,  R  Co.  v. 
Emniert,  31  Atn.  &>  Eiig.  R.  Cas.  194,  83  Va. 
640.  3       E  Rep.  145. 

A  br...ceman  of  experience  who  must  have 
known  that  had  the  coupling-link  been  fast 
in  the  head  of  the  ordinary  draw-bar  they 
could  not  have  passed  and  the  platforms 
have  come  together  and  crushed  him,  is 
guiltv  of  gross  negligence  in  not  having  the 
link  so  placed.  Tolrdo.  U\  &^  11'.  R.  Co.  v. 
As'>!iiy,  84  III.  429. — DiSTiNc.fi.sHi;!)  in 
Russell  7/.  Minneapolis  &  St.  L.  R.  Co.,  32 
Minn.  230, 

The  plaintiff,  a  man  of  mature  years,  hav- 
ing been  about  cars  enough  to  know  that 
coupling  cars  was  dangerous,  accepting  em- 
plovment  as  a  switchman,  after  working  one 
week,  undertook  to  make  a  dangerous  coup- 
ling without  looking  at  the  draw-head.  Held, 
guilty  of  such  contributory  negligence  as 
w  luld  prevent  any  reco\-ery  for  the  injuries 
sustained  in  making  such  coupling.    Goulin 


V.  Canada  Southcrti  Bridge   Co.,  64  J\neh. 
190,  31  N.   IV.  Rep.  44. 

A  second  ctTort  on  the  same  occasion  to 
couple  cars  with  a  draw-bar,  the  hrsl  having 
failed  because  the  bar  had  become  fixed  ii. 
its  position  and  not  readily  inovable,  is  not 
necessarily  improper  or  inexcu.-able.  where 
the  bar  had  been  shaken  loose  after  the  fust 
effort  and  before  the  second  was  made  al- 
though the  second  failed  for  the  same  rea 
son  as  the  lirst  and  the  plaintift'  was  there- 
by injured.  Oiisky  v.  Central  R.  t5-»  />.  Co., 
86  Ga   538,  1 2  S.  E   Rep.  938. 

40 1.    }i;«>«»!^«'-"*'i'l*'— Plaintiff,    in 

coupling  cars,  had  his  hand  mashed  He 
went  to  make  the  coupling  not  expecting 
to  llnd  a  goose-neck  (fioni  which  the  injury 
was  received);  made  the  coupling  quickly, 
in  not  moie  than  two  seconds;  had  never 
known  the  goose  neck  used  on  freight 
trains,  during  a  long  service  on  railways, 
and  they  are  not  commonly  so  used.  L'poii 
this  statement  it  was  only  necessary  that 
the  court  instruct  that  "  if  the  plaintiff'  saw 
the  apparatus,  or  should  have  seen  it  by  the 
exercise  of  reasonable  care,  in  time  to  have 
avoided  tl)e  injury,  he  could  not  recover." 
Te.xas  £-»  A'.  O.  R.  Co.  v.  Conroy,  83  Tex.  214, 
18  -V.  //'.  Rep.  609. 

401i.  S>auf''eroii«l.v  or  iiiii>roiK'rly 
loaded  cars. — In  a  suit  by  anemplovefor 
a  personal  injury  received  while  attempting 
to  couple  a  car  loaded  with  railroad  iron,  on 
the  ground  of  nei;ligence  in  the  railroad 
company  in  providing  unsafe  "  deadwoods" 
and  "  draw-bars,"  and  from  the  careless 
manner  of  loading  the  iron,  where  the 
proof  failed  to  slxnv  any  defect  in  the  deiul- 
woods  and  draw-bars,  or  that  any  better 
were  ever  invented  or  used,  bu"  it  diii 
show  that  plaintiff  had  several  months'  ex- 
perience in  such  business,  and  had  ample 
time  to  examine  how  the  car  was  loaded 
and  its  mode  of  coupling,  and  it  appearitii,' 
the  accident  was  the  result  of  his  own  want 
of  prr)per  care — luid.  that  a  recovery  coukl 
not  be  sustained.  Toledo.  11 '.  &^  I!'.  R.  Co. 
v.  lilac/:,  88  ///.  112,  21  ///;/.  Ry.  Rep.  290.— 
Applied  in  Kelly  v.  Abbot,  21  Am.  &  ling. 

R.  Cas.  633   63  Wis.  307.     Dl.STINGUISHEIJ  IN 

Russell  V.  Minneapolis  &  St.  L.  R.  Co.,  32 
Minn.  230.  QuoTEO  in  Jacksonville,  T.  <i' 
K.  W.  R.  Co.  V.  Galvin,  29  Fla.  636; 
Thomas  v.  Missouri  Pac.  R.  Co.,  109  Mo. 
187. 

A  brakeman  who,  in  shackling  cars  laden 
^vith  lumber  which  projects  over  the  ends, 
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attempts  to  shackle  them  from  the  side 
upon  wliich  the  lumber  projects,  is  guilty  of 
coMiiibutory  negligence  in  so  doing,  when 
he  might  by  .toopingdown  or  shackling  the 
cars  from  the  opposite  side  avoid  injury; 
and  there  can  be  no  recovery  for  his  death 
under  the  Massachusetts  statute  giving  a 
riglit  of  action  for  the  death  of  an  employe 
killed  through  the  negligence  of  the  em- 
ployer, when  the  employe  was  "  in  the  ex- 
ercise of  i\\\^  care  and  fliligence  at  the 
time."  Lolltrop  v.  I'itclibiDg  R.  Co.,  41 
Am.  &^  E){q:  R.  Ctis.  327,  150  Aftiss.  423,  23 
A'.  R.  /up.  227.  — Followed  in  Boyle  v. 
New  York  &  N.  E.  R.  Co.,  151  Mass.  102,  2^ 
N.  E.  Rep.  827. 

A  brakenuin  who  voluntarily  enters  upon 
ills  eiii[)loyment,  with  notice  ivotw  a  state- 
ment in  a  rule  of  the  comptmy,  and  from  his 
own  observation,  of  a  custom  of  the  com- 
pany to  transport  cars  loaded  with  logs 
wliicli  project  over  the  ends  of  the  cars  in 
.s;:ch  a  manner  as  to  make  the  service  more 
or  less  dangeious,  is  guilty  of  such  negli- 
giMice  as  will  bar  a  recovery  for  injuries  re- 
ceived while  attempting  to  couple  two  of 
the  said  cars,  by  reason,  as  claimed,  of  such 
manner  of  loading.  JSrennan  v.  Michigan 
C.  A'.  Co.,  93  Mich.  156,  53  A'.  Jl\  Rep.  35S. 
—  DisriNc.uisuixc;  Dewe.y  v.  Detroit,  G.  H. 
I'i  M.  R.  Co.,  97  Mich.  329,  52  N.  W.  Rep. 
942. — FoLLowKL)  IN  Wilson  V.  Michigan  C. 
R.  Co.,  94  Mich.  20. 

A  brakeman  was  killed  while  between  two 
cars  attempting  to  make  a  coupling.  It  ap- 
peared that  one  of  the  cars  was  loaded 
with  lumber,  which  projected  so  as  to  cause 
liini  to  stoop,  whereby  lie  stumbled  and  fell 
under  the  moving  train,  which  caused  his 
death.  There  was  no  evidence  that  the 
conductor  in  charge  of  the  train  directed 
the  brakeman  to  go  under  the  lumber,  and 
there  was  n(jthi.ig  to  prevent  him  from  ob- 
serving the  danger  for  himself.  Held,  that 
a  nonsuit  wa  proper.  Br  ice  v.  Louimille  &> 
X.  R.  Co.,  (Ay.)  9  .S".  ir.  Rep.  2S8. 

In  an  acti<5n  to  recover  for  the  death  of 
a  car  coujiler,  it  appeared  that  hr  was  killed 
while  coupling  cars  loaded  with  bridge 
irons,  by  being  caught  between  the  ends  of 
projecting  irons.  The  deceased  had  been 
warned  of  the  danger,  and  was  directed 
to  stoop  while  coupling.  The  cars  were 
loaded  in  the  usual  way  for  such  irons. 
Held,  that  there  was  no  evidence  of  ex- 
traordinary risk,  and  the  company  was  not 
liable.  (A  venire  de  novo  was  afterward 
5  D.  R.  U.— 15. 


ordered  in  this  case.)  Northern  C.  R.  Co.  v. 
Hussoii,  12  Am.  &^  Eng.  R.  Cas.  241,  loi  Pa. 
St.  I.— Ai'PLiUD  IN  Jacksonville,  T.  ct  K. 
W.  R.  Co.  V.  Galvin,  29  Fla.  6:,6  ;  Keliler 
V.  Schwenk,  144  Pa.  St.  348.  Olotkd  in 
Jackson  v.  Missouri  Pac.  R.  Co.,  104  Mo. 
44S;  Norfolk  &  W.  R.  Co.  v.  CoitrelL,83 
Va.  512,  3  S.  E.  Rep.  123.  Reviewed  ix 
Scott  7'.  Oregon  R.  &  N.  Co.,  28  Am.  & 
Eng.  R.  Cas.  414,  14  Oreg.  211. 

A  car  coupler  is  not  guilty  of  contribu- 
tory negligence  in  attempting  to  coti];li;  a 
car  to  a  moving  train,  where  the  car  is 
loaded  with  lumber  which  projects  and 
strikes  him,  where  it  appears  that  he  did 
not  know  that  the  car  was  thus  loaded,  and 
where  his  attention  was  at  the  time  direct- 
ed to  other  duties,  preventing  him  from 
seeing  it.  Lpiiisville  iS-*  A'.  R.  Co.  v.  Robin- 
son, iKv.)  16  ^■.  //'.  AV/.  707.- DrsiiNciuisn- 
ING  Brice  v.  Louisville  &  N.  R.  Co.,(Ky.) 
9  S.  W.  Rep.  2S8. 

4<);3.  G«>iiig'  botwoeii  cnr.s,  stMi- 
crally. — A  brakeman  having  experience  in 
the  coupling  c)f  cars,  is  guilty  of  extreme 
negligence  in  going  between  cars  for  that 
purpose,  when  he  knew  that  the  coupling- 
bars  were  liable  to  slip  past  each  other  and 
allow  the  platforms  of  tiie  cars  to  come  to- 
gether. Toledo,  W.  iS-»  IV.  A'.  Co.  v.  Asl'iiry, 
84  ///.  429. 

A  brakeman  has  a  right  to  assume  that 
cars  which  he  is  required  to  hiindle  are  in  a 
proper  state  of  repair ;  and  it  is  therefore 
not  contributory  negligence  on  his  |)art  to 
go  between  them  to  make  a  coupling  before 
first  stop|)ing  to  see  whether  the  bumpers 
are  all  right,  k'ing  v.  Ohio  <S-»  J/.  A'.  Co.,  8 
Am.  (S^  Eng.  R.  Cas.  119,  11  Biss.  ( U.  S.) 
362,  14  Fcii.  Rep.  277. 

Where  a  rule  of  the  company  provides 
that  trains  shall  not  be  put  in  motion  wiiile 
couplers  are  between  them,  a  coupler  has  a 
right  to  presume  that  the  train  will  not  be 
moved  while  he  is  between  the  cars  ;  and 
he  is  not  chargeaijle  with  contributory  neg- 
ligence where  he  is  injured  by  the  engineer 
backing  the  train  under  a  signal  given  by 
atKJther  employe.  Central  R.  Co.  v.  Har- 
rison, 73  Ga.  744.  Hissong  v.  Richmond  &^ 
D.  R.  Co.,  91  Ala.  514,  8  So.  Rep.  776. 

A  brakeman  is  not  chargeable  with  con- 
tributory negligence  in  going  between  cars 
to  uncouple  them,  where  an  injury  results 
by  reason  of  the  brake  being  out  of  order, 
where  he  has  no  knowledge  of  the  defect, 
and   where  it  could   not  be   seen    without 
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stooping  down  and  looking  under  the  cars. 
Lonisvi/L;  N.  A.  &^  C.  A'.  Co.  v.  Bua-,  38 
Am.  &^  Eng.  R.  Cns.  152,  116  Iiid.  566.  19 
N.  E.  Rep.  453.  2  L.  R.  A.  520,  28  Am.  L. 
Reg.  148- 

404. on  the  iiisitlo  of  u  curve. 

— A  brakenian  is  not  chargeable  with  con- 
tributory negligence  in  going  between  the 
cars  on  the  inside  of  a  curve,  where  the 
signals  are  given  him  on  that  side,  so  that 
it  is  necessary  for  him  to  be  there  to  see 
them.  Mahoney  v.  Nciv  York  C.  &>  H.  R.  R. 
Co.,  39  X.  Y.  S.  R.  911,  60  Hun  5S6,  ;;/<•;«., 
15  iV.  Y.  Sttpp.  501  ;  ixfftrmed  in  131  A''.  Y. 
623,  mem..  43  A'.  ]'.  -S".  R.  962,  mem. 

405.  Failure  to  use  erooked  liuk. 
— An  experienced  brakenian  was  injured 
while  attempting  to  couple  cars  of  unequal 
height,  by  using  a  straight  link  instead  of  a 
crooked  one  that  was  belter  adapted  to 
such  couplings.  He  had  entire  charge  of 
the  train,  and  knew  that  one  car  was  higher 
than  the  other.  Each  car  was  properly  con- 
structed after  its  own  pattern,  and  was  in 
g(3i)d  repair.  Held,  that  he  could  not  re- 
cover.    Hitlett  V.   St.   Loin's.  A".  C.  iS^    JV. 

R.    Co.,   67    J/O.    239.  — DlSTlNCUISIUNG    Ft. 

Wayne,  J.  &  S.   K.  Co.  v.  Gildersleeve,  33 
Mich.  133. 

400.  StaiHlins  iu  dnnj^erous  place 
ou  eiiKiue  or  car.— Where  a  brakenian, 
in  uncoupling  a  combination  car  to  be  left 
on  a  switch,  which  car  has  a  railing,  in- 
stead of  remaining  on  such  car,  as  was  his 
duty,  gets  upon  a  flat  car  next  to  it,  and,  in 
consequence  of  tlic  jerk  caused  by  the  put- 
ting on  steam  to  start  the  train,  is  thrown 
ofT  and  run  over,  his  own  carelessness  and 
negligence  will  be  such  as  to  preclude  him 
from  recovering  for  the  injury.  C/iiciigo&^ 
A.  R.  Co.  V.  Riis/i,  84  ///.  570.  But  see 
Richmond  &*  D.  R.  Co.  v.  Jones,  92  Ala. 
218,  9  So.  Rip.  276. 

The  track  on  which  a  coupling  was  made 
was  a  curved  one,  and  plaintiff  was  standing 
on  the  foot-board  of  the  engine,  on  the  in- 
side of  the  curve,  at  the  time  he  was  in- 
jured. There  was  no  evidence  as  to  the 
degree  of  the  curve.  Held,  that  he  was  not 
negligent,  as  a  matter  of  law,  in  remaining 
there  to  help  in  making  the  coupling. 
Bennett  v.  Northern  Pac.  R.  Co.,  3  N.  Dak. 
91,  54  A'.  \V.  Rep.  314. 

Nor  was  he  guilty  of  contributory  neg- 
figence,  as  a  matter  of  law,  in  standing  in 
that  place,  notwithstanding  the  unusual 
shortness  of  the  draw-bar  of  the  engine  and 


the  draw-bar  of  the  car,  the  former  project- 
ing six  inches  beyond  a  rim  on  the  rear  of 
the  engine,  and  the  latter  being,  according 
to  some  of  the  evidence,  12  inches  long,  the 
evidence  showing  that  the  usual  play  to  a 
draw-bar  is  from  one  to  four  inches ;  there 
being  no  play  to  the  draw-baron  the  engine, 
and  it  being  undisputed  that  the  engine  ap- 
proached the  car  slowly  to  make  tlie  coup- 
ling, so  that  the  amount  of  slack  taken  up 
would  be  but  little,  if  everything  was  in 
proper  order.  Bennett  v.  Northern  Pac.  R. 
Co.,  3  A'.  Dak.  91.  54  A'.  IV.  Rep.  314. 

Neither  was  it  contributory  negligence, 
as  a  matter  of  law,  for  him  to  remain  on  the 
foot-board,  instead  of  goint;  ahead,  and  set- 
ting the  pin,  and  then  stepping  outside  the 
track  before  the  engine  and  car  came  to- 
gether. Bennett  v.  Northern  Pac.  R.  Co.,  3 
iv.  Dak.  91.  54  A'.  IV.  Rep.  314. 

407.  3Iakin}>'  Hyiu^-  switch.  — An 
employe  intrusted  with  the  pulling  out  of  a 
coupling-pin  in  good  condition  in  making  a 
flying  switch,  who  before  the  pin  is  out  sig- 
nals the  engineer  to  start,  by  reason  of 
which  the  car  is  derailed  and  the  employe 
killed,  is  guilty  of  such  contributory  negli- 
gence as  will  prevent  a  recovery  for  his 
death.  Brotvnc  v.  Ne'M  York  &>  N.  E.  R. 
Co.,  I  58  Jlfass.  247,  33  A'.  E.  Rep.  650. 

408.  Kcuiaiiiiu^  between  cars 
when  uuuec<'ssar.v. — A  brakenian  who, 
knowing  couplings  are  mismatched,  places 
the  pin  in  a  moving  car,  and  remains  lie- 
tween  the  two  cars  to  shake  the  pin  into 
position,  when  he  might  safely  have  marie 
the  coupling  by  placing  the  pin  in  the 
standing  car,  and  letting  it  be  shaken  into 
position  by  the  concussion,  is  guilty  of  such 
negligence  as  to  bar  a  recovery.  Norfolk 
&-  IV.  R.  Co.  v.  McDonald,  88  Va.  352,  13 
S,  E.  Rep.  706. 

In  the  absence  of  the  conductor,  a  brake- 
man  was  in  charge  of  a  train  engaged  in 
switching  near  a  switch-head,  and  the  train 
was  moved  on  his  signals.  After  setting 
the  cars  in  motion  and  observing  their  rate 
of  speed,  he  made  one  attempt  to  uncouple, 
and  desisted,  and  then,  without  ordering  or 
signaling  a  slowing  up,  again  attempted  to 
uncouple  when  he  knew  that  to  do  so  in- 
volved the  necessity  of  his  going  with  the 
cars  at  their  rate  of  speed.  There  was  no 
emergency  or  necessity  existing  requiring 
such  action.  He  was  killed,  and  his  body 
was  found  on  one  of  the  main  rails  about 
fifty  or  sixty  feet  from  where  he  entered  the 
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track.  Held:  (i)  that  he  was  suilty  of  con- 
tributory negligence  such  as  to  defeat  a  re- 
covery by  his  representative,  though  there 
was  evidence  tending  to  show  his  foot  was 
caught  in  the  unblocked  place  between  the 
guard  and  the  main  rail;  (2)  whether  lie 
could  or  could  not  readily  and  quickly  pull 
the  coupling-i)in  is  immaterial,  as,  in  either 
event,  he  was  guilty  of  negligence  in  re- 
maining between  the  cars  going  at  such 
rate  for  such  distance  and  until  he  reached 
the  guard  rail.  Totoncr  v.  Missouri  Pac.  R. 
C\h,  52  Mo.  App.  648.— Api'LVING  Marsh  v. 
South  Carolina  R.  Co.,  56  Ga.  274. 

40!>.  AVIiilc  tlic  cars  are  in  motion. 
— (I)  Contributor)'  negligence. — The  act  of 
uncoupling  cars  while  in  motion  by  going 
in  between  them,  though  attended  with 
more  or  less  danger,  does  not  necessarily 
constitute  contributory  negligence,  in  tlie 
absence  of  a  rule  prohibiting  it;  yet  if  the 
uncoupling  could  be  effected  with  safety 
while  standing  on  the  platform  of  one  of 
the  cars,  the  act  of  going  in  between  them 
for  that  purpose  would  constitute  contrib- 
utory negligence.  Memphis  <3~»  C.  R.  Co.  v. 
Graham,  53  Am.  &*  Eng.  R.  Cas.  396,  94 
Ala.  545,  10  So.  Rep.  2S3. 

If  it  is  more  dangerous  to  uncouple  cars 
in  motion  than  when  standing  still,  and  a 
brakcman  voluntarily  undertakes  the  more 
(hmgerous  method,  he  cannot  recover  for 
an  injury  that  ensues;  but  wheihcr  it  is 
more  dangerous  to  uncouple  moving  cars  is 
:i  question  of  fact  for  the  jury.  Peoria,  D. 
<L~  /:.  A".  Co.  V.  Puckett,  42  ///.' .  /A/'.  642. 

A  person  who  sees  that  a  train  does  not 
stop  for  him  to  uncouple,  but  nevertheless 
rushes  in  and  tries  to  uncouple  while  the 
cars  are  in  rapid  motion,  is  guilty  of  con- 
tributory negligence.  Marsh  v.  South 
Carolina  R.  Co.,  56  Ga.  274.  Henry  v. 
Sioux  City  i3-»  P.  R.  Co.,  21  Am.  (S-»  Eng.  R. 
Cas.  644,  66  loiva  52,  23  A'.  \V.  Rep.  260. 

If  the  customary  and  usual  way  of  un- 
coupling cars  in  a  yard  is  negligent  and 
wrong,  although  permitted  by  the  com- 
pany, a  plaintiff  who  for  the  time  being  is 
in  command  of  the  train,  and  in  part  re- 
sponsible for  the  custom,  cannot  recover 
for  an  injury.  Ferguson  v.  Central  Iowa  R. 
Co.,  5  Am.  &>  Eng.  R.  Cas.  614,  58  fowa  293, 
12  yV.  IF.  Rep.  293. 

There  an  be  no  recovery  for  the  death 
of  an  employe  who  was  killed  while  at- 
tempting to  uncouple  moving  cars  by  being 
cauyht  between  the  bumpers,  where  it  ap- 


pears that  there  was  no  necessity  to  go 
between  the  bumpers,  or  to  uncouple  the 
cars  while  they  were  in  motion.  Oslwrnc  v. 
Knox  6-  L.  R.  Co.,  68  Me.  49,  19  Am.  Ry. 
Rep.  7. 

(2)  illustrations. — A  brakeman  went 

between  cars  for  the  purpose  of  uncoupling, 
but  not  getting  the  pin  out  at  once  the  cars 
moved  forward,  he  walking  with  them  un- 
til he  fell  in  a  cattle-guard  and  was  killed. 
The  train  was  at  a  standstill  wlien  he  went 
between  the  cars,  and  it  appeared  that  he 
had  a  right  to  hold  the  train  until  he  sig- 
naled it  to  go  forward.  The  ground  was 
icy,  therefore  unusually  dangerous.  Held, 
he  was  guilty  of  contributory  negligence 
which  would  defeat  a  recovery.  Henderson 
v.  Coons,  31  ///.  App.  75. 

A  brakeman  went  between  moving  cars 
to  uncouple  them,  and  tripped  and  fell,  re- 
ceiving the  injuries  complained  of.  He 
charged  the  company  with  negligence  in 
not  having  a  smooth  roadbed,  and  in  not 
having  a  hand-hold  on  the  car;  but  it  ap- 
peared that  he  knew  that  the  car  had  no 
hand-hold,  and  testified  at  the  trial  that  to 
attempt  to  uncc  .pie  under  such  circum- 
stances was  attended  with  unusual  and 
great  danger.  He  had  control  of  the  train 
and  the  right  to  stop  it,  when  the  uncoup- 
ling could  have  been  done  with  safety. 
Held,  that  he  could  not  recover.  Ohio  &^ 
M.  R.  Co.  V.  Pass,  36  ///.  App.  1 26. 

A  brakeman,  while  [iroceeding  to  couple 
cars  in  motion,  was  warned  by  the  bystand- 
ers that  the  attempt  would  be  perilous  to 
his  safety,  and,  disregarding  the  warning, 
received  injuries  for  which  his  administrator 
sought  to  recover.  Held,  that  a  disregard 
of  the  warning,  where  circumstances  showed 
that  the  duty  would  be  one  of  imminent 
danger  from  causes  apparent  in  the  e-xercise 
of  ordinary  care,  would  constitute  con- 
tributory negligence  and  defeat  a  recovery. 
Mtildinvney  v.  Hlinois  C.  R.  Co.,  39  loiva 
615,  8  Am.  Ry.  Rep.  487.— Followkd  in 
Kitteringham  v.  Sioux  City  &  P.  R.  Co.,  iS 
Am.  &  Eng.  R.  Cas.  14,  62  Iowa  285. 

Plaintiff's  intestate  was  guilty  of  con- 
tributory negligence  in  undertaking  to  un- 
couple defendant's  cars  while  in  motion, 
and  while  passing  over  a  "split  switch  "  in 
use  on  its  road,  and  which,  as  he  must  have 
known,  could  not  be  blocked  at  the  place 
where  liis  foot  was  caught.  Grand  v. 
Michigan  C.  R.  Co.,  48  Am.  &*  Eng.  R.  Cas. 
383,  83  Mich.  564,  47  N.  IV.  Rep.  837. 
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Plaintiff  went  between  the  cars  of  a  train 
to  uncouple  them  and  was  injured  while 
they  were  slowly  moving  backward  to  re- 
lieve the  pressure  on  the  pin.  Plaint  ill  was 
a  yard  master  and  ti;ere  were  a  disenj^aged 
switchman  and  a  coupler  subject  to  his 
orders,  //c/t/,  that  he  was  guilty  of  con- 
tributory negligence  in  trying  to  uncouple 
them  while  the  cars  were  in  motion,  and  in 
not  stationing  one  of  the  idle  employes  so 
that  his  signals  could  have  been  belter  cf)m- 
municated  to  the  engineer  while  he  was  be- 
tween the  cars  in  a  pcjsition  of  danger. 
Ilajits  V.  Syrttciise,  /}.  &'  A\  Y.  A\  Co. ,  5  A\ 
V.  Supp.  S04,  51  ////;/  63S,  mcni.;  ajUhiiwd  in 
1 19  .\'.  ]'.  951,  mem.,  23  A'.  E.  Rep.  1 149,  29 
N.  y.S.  R.  993. 

(3)  \'ot  contriluitory  tiei^^lit^eiice.  —  It  is  not 
necessarily  contributory  negligence  for  a 
brai<eman  to  attcmjit  to  couple  cars  while 
they  are  in  motion.  It  is  a  question  of  fact 
for  the  jury.  Ilaird  v,  C/iiciigo,  R.  I,  &>  P. 
R.  Co.,  Z  A»i.  (S^  Enif.  /i'.  Cds.  128,  12  ylm. 
&>  Eitj^'-.  R.  Cds.  75,  61  /01m  359,  13  vV.  Jr. 
Rip.  731,  16  iV.   ir.  Rep.  207. 

Though  attempting  to  couple  cars  when 
the  engine  is  running  at  a  speed  of  fifteen 
miles  an  hour  is  apparently  not  only  dan- 
gerous but  reckless,  yet  if  it  be  true  in  the 
experience  of  engineers  and  railroad  men 
that  it  is  safe  provided  the  engine  is  prop- 
erly managed,  and  if  the  failure  in  question 
resulted  solely  from  the  faidt  of  the  en- 
gineer in  manipulating  the  engine,  the  high 
speed  will  be  no  obstacle  to  a  recovery  by 
the  car  coupler  for  a  personal  injury  sus- 
tained by  him  in  making  the  attempt. 
Though  to  non-experts  its  truth  would  seem 
in  a  high  degree  improbable,  if  not  impos- 
sible, yet,  there  being  direct  and  positive 
evidence  tending  to  support  the  theory  of 
safety,  the  court  erred  in  granting  a  nonsuit. 
Rcbb  V.  Ects/  Tcnii.,  V.  &•  G.  R.  Co.,  87  Ga. 
631,  135.  /T.  Rep.  566. 

(4)    illustrations.  —  A    switchman, 

ordered  to  couple  cars,  stepped  in  front  of 
one  of  the  cars  while  it  was  moving  at  the 
rate  of  four  miles  an  hour,  and  took  hold  of 
the  link  while  eight  feet  away  from  the 
stationary  car  to  which  it  was  to  be  coupled. 
Before  he  had  set  the  pin  in  the  stationary 
c;\r  he  was  enveloped  and  blinded  by  clouds 
of  steam  issuing  from  a  defective  locomo- 
tive, and  in  consequence  his  arm  was  caught 
between  the  deadwoods  and  crushed.  HeU, 
that  his  contributory  negligence  was  a 
question  for  the  jury,  and  the  court  did  not 


err  in  refusing  to  direct  a  verdict  for  the 
defendant.  Northern  Pac.  R.  Co.  v.  A'/elwls, 
53  y//;/.  &>  Enj^-.  R.  Cits.  3S8,  50  Feil.  Rep. 
718,4  C.  S.  App.  369,  I  C.  C.  A.  625. 

A  brakeman  was  injured  while  attempting 
to  couple  cars.  The  evidence  showed  that 
the  speed  of  the  cars  was  increased  by  the 
wind.  It  also  showed  that  the  track  was  in 
a  defective  condition,  and  it  being  in  thr 
night-tiiue  he  stepped  into  a  hole  and  stum- 
bled. //(•/(/.  that  he  was  not  guilty  of  con- 
tributory negligence.  Jlainiw.  C/tieai^o.  R. 
I.  &^  P.  R.  Co.,  8  Am.  &^  Eiig.  R.  Cos.  128, 
12  ^Im.  &>  Eng.  R.  dis.  75,  61  Lnva  359,  13 
yV.  W.  Rep.  731.  16  N.  W.  Rep.  207. 

Plaintiff,  a  brakcmaU;  was  directed  by 
his  conductor  to  mount  the  front  of  a  train 
which  was  backing  at  the  rati;  of  about  four 
miles  an  hour,  and  to  go  to  the  rear  ;ind 
couple  on  a  standing  car.  It  was  tlie  cns- 
toin  in  such  cases  for  the  conductor  to  im- 
mediately follow  and  slacken  tile  speed  of 
the  train,  so  that  the  coupling  might  be 
done  with  safety.  As  plaintiff  dismounted 
from  the  rear  of  the  car  to  make  the  coup- 
ling, by  looking  back  he  might  have  seen 
that  the  conductor  had  not  entered  the 
train,  but  he  testified  that  he  was  intent 
upon  his  work,  and  relied  on  the  conductor 
doing  his  duty,  and  did  not  look.  Held, 
that  he  was  not  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  but  it  was  a  ques- 
tion of  fact.  Henry  v.  Sioux  City  &^  P.  R. 
Co.,7S  lo-va  84,  39  N.  W.  Rep.  193. 

4 10.  Where  signal  lias  lieen  luis- 
iiiider.ston<I  or  <lisobe.ved.— Where  a 
brakeman,  about  to  couple  cars,  has  given  a 
signal  for  the  moving  cars  to  stop,  he  has  a 
right  to  presume  that  it  will  be  obeyed,  and 
in  acting  upon  such  presumption  he  will 
not  be  guilty  of  negligence,  unless  he  knows, 
or  by  the  exercise  of  ordinary  care  miglit 
know, that  his  signal  has  been  misunder- 
stood or  is  being  disobeyed,  in  which  case 
he  will  not  be  justified  in  acting  upon  the 
presumption.  Nichols  v.  Chicago,  R.  I.  &^ 
P.  R.  Co.,6g/o7aa  154,  28  A^.  II \  Rep.  571. 
—Fui, LOWING  Beems  T/.  Chicago,  K.  1.&  1^ 
R.  Co.,  58  Iowa  150;  Bucklew  ?a  Central 
lowaR.  Co.,  64  Iowa  603.  — Distinguishf.d 
IN  Henry  v.  Sioux  City  &  P.  K.  Co.,  75 
Iowa  84,  39  N.  W.  Rep.  193. — Beems  v. 
Chieiigo,  R.  I.  &•  P.  R.  Co.,  6  Am.  <S^  Eng. 
R.  Ciis.  222,  10  Am.  (5^  Eng.  R.  Cas.  658,  58 
/own  150,  12  A'.  IV.  Rep.  222.  — FOM.OWED 
IN  Bucklew  V.  Central  Iowa  R.  Co., 64  Iowa 
603  ;  Nichols  v.  Chicago,  R.  I.  &  P.  R.  Co., 
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69  Iowa  154.  Reviewed  in  Stafford  v. 
Oskiiloosa,  64  Iowa  z^x.— Norfolk  &*  IV.  A'. 
Co.  V.  Cottrell,  31  Am.  &'  Ki[^.  A'.  C<is.  235, 
83  I 'a.  512,  3  S.  A".  £,•/>.  123.— Quoting 
Xortliern  C.  R.  Co.  t.  Husson,  12  Am.  tS: 
En^j;.  R.  Cas.  241,  loi  Pa.  St.  1. 

-il  1.  l^aU'liiiij;  foot  bt'lwt't'U  rails.* 
— A  conductor,  who  liaii  formerly  l)eeii  a 
brakiMiiaii  wiili  considerable  experience, 
iKiviiii;  seen  a  brakeiiian  fail  to  make  a 
coupiini^,  placed  liiinself  in  a  jtosition  to  at- 
tempt it,  and  in  doin.L;  =0  put  liis  foot  into 
ai  uiil)locked  fro;;,  but  was  warned  by  the 
brakcirun  of  the  dans^er.  For  a  moment  lie 
tfjok  his  foot  out;  but  soon  replaced  it,  and 
in  attemptini;  to  make  thj  ccniplint;,  he  was 
caught  and  killed.  //<■/</,  such  contributory 
netjliijence  as  to  justify  a  i)ere;M[)tory  in- 
struction to  find  for  the  company.  Soi/t/i- 
■ni  /'ih\  Co.v.  .SVA;!',  15:;  [/.  S.  145,  14  S;//'. 
Ci  AV/.  530 — OuoiiNC.  Schroederj'.  Miclu- 
,;an  Car  Co,,  ^d  Mich.  132;  Randall  7.  Hal- 
tiiiKjre  &  f).  R.  Co.,  109  I'.  S.  478;  Wash- 
n  ^S:  G.  R.  Co,   v.  McDade,   155  U.   S. 


myKj 


554;  Tuttle  7/.  lietroit,  (i.  H.  &  M.  R.  Co,, 
122  U.  S.  189;  Appel  V.  liulTalo,  N.  Y.  &  i'. 
K.  Co.,  Ill  N.  Y.  550. 

The  plainiilT,  a  switchman,  was  coupling 
cars,  and  whilst  so  doing  liis  foot  slipped 
into  the  space  between  the  track  rail  and 
the  guard  rail,  and  being  unable  to  extricate 
it,  lost  hirf  leg.  The  proof  showed  that  this 
iliuird  rail,  which  was  upon  the  shorter  side 
of  a  curve,  was  the  nutans  best  calculated  to 
lieep  trains  rounding  the  curve  from  jiiiiip- 
iiig  tile  track  ;  a  guard  rail  must  be  so 
pkiced  as  to  allow  some  play  for  the  flange 
of  the  car  wheel  between  it  and  the  track 
rail,  and  the  track  in  this  case  was  a  com- 
promise track  to  accommodate  cars  whose 
trucks  variefl  in  width,  and  which  it  was 
cl. limed  recpiired  more  space  between  the 
tnii-k  rail  and  the  guard  rail,  the  space  in 
'lucstioii  being  from  thrt-e  to  three  and  five 
ei'.;!uhs  inches  1,1  width.  The  plaintiff 
could,  with  a  comparative  degree  of  safety, 
have  coupled  the  cars  from  the  outside  of 
th','  curve.  Upon  this  evidence  the  court 
held  tlia.  the  defendant  was  not  guilty  of 
nct;lig('nce  in  the  construction  of  its  track, 
but  tiial  the  plaintiff's  injury  was  properly 
attributable  to  his  own  negligence,  he  being 

*St.iUiti)ry  li.-ihllity  of  railroad  companies. 
Failure  lo  tjuard  fro.ns  and  tracks.  Contribu- 
tory nepliRence  of  employe,  see  48  AM  &  Enc. 
R.  Cas.  3(ji,  abstr. 


a  railroad  man  of  considerable  experience, 
who  must  have  known  the  dangers  to  which 
he  was  exposed.  Foster  v.  C/iicago  &>  A. 
K.  Co.,  84  ///.  164,  16  A///.  Ry.  Rip.  452. 

4-12.  or  betwtMMi  «'r<».s.s-ti«>s.* — 

A  brakeman  while  attempting  to  change  a 
link  attached  to  an  engine,  when  it  was  in 
motion  over  an  unballaste<i  side  track,  the 
ties  being  above  the  ground,  caught  his 
foot,  and  was  thrown  down  and  run  oviu-,  in 
daylight,  so  that  he  must  have  seen  the  con- 
dition of  tiie  side  track.  He  did  not  have 
the  engine  sioj)  before  going  ufjon  the 
track,  as  lie  might  have  done,  and  tlnijjroof 
failed  to  show  that  common  prudence  re- 
quired the  ballasting  of  such  a  side  track. 
Held,  that  he  could  not  recover.  Pt-innyl- 
7uinia  Co.  v.  Hankcy,  93  ///.  580. — DisiiN- 
GUISHF.I)  IN  North  Chicago  Rolling  Mill 
Co.  V.  Johnson,  114  111.  57;  Hucklew  v. 
Central  Iowa  W.  Co.,  64  Iowa  603.  FoL- 
I.OWEU  IN  Finnell  v.  Delaware,  L.  &  \V.  R. 
Co.,  129  N.  Y.  669. 

The  plaintiff,  an  experienced  brakeman, 
jumped  from  the  tender  where  he  was  rid- 
ing, to  couple  a  car,  and  was  injured  by 
catching  his  feet  between  ties  on  an  unbal- 
lasted track.  It  was  daylight;  he  was 
familiar  with  the  condition  of  the  track  and 
had  the  engine  entirely  under  his  control  at 
such  times.  Held,  th  ^  he  was  guilty  of 
contributory  negli.;ei'  in  trying  to  walk 
on  such  a  track  to  make  a  ct^upling  while 
the  engine  was  in  motion.  Fiiiiicllv.  Dela- 
icHxrc,  L.  &>  II'.  R.  Co.,  42  A'.  V.  S.  R.  354, 
129  A'.  ]'.  669,  mem.,  29  X.  K.  Rep.  S25,  3 
Silv.  App.  643;  rerersl/ii^  36  A'.  ]'.  S.  R. 
1020,  mem. — Al'l'l.viNC.  Pennsylvania  Co,  7/. 
Ilaidvey,  93  III.  580;  Appel  v.  Buffalo,  N.  Y. 
&  P,  R.  Co.,  Ill  N.  Y,  550,  20  N.  Y.  S.  R. 
90.  Disi  iNdUisiiiNd  Plank  v.  New  York 
C.  &  II.  R.  R.  Co,,  60  N.  Y.  607. 

4i;j.  St<>|»|>iiiK-  into  ditcli.— A  newly 
employed  switchman  is  not  necessarily 
chargeable  with  contributory  negligence  in 
stepping  into  a  ditch  under  a  track  in  the 
yard,  which  was  unknown  to  him,  while  he 
is  attempting  to  couple  cars.  />ro7i'/i  v. 
Atelihoii,  T.  tS~»  6".  F.  R.  Co.,  15  ylm.  iS- 
F)/j,'-.  R.  Cos.  271,  31  A'^.v.  I,  I  J\te.  A'ep.Goy, 
former  appeals  26  Kan.  443,  29  Kan.  1S6. 

A  car  coupler  is  not  chargeable  with  con- 


*  When  contributory  ncRlipence  of  employe  in 
violaliiiff  company's  rules  will  prevent  a  recov- 
ery for  an  injury  caused  liy  catcliinff  fool  in  liole 
iieslijjently  left  iietween  ties,  see  44  A.M.  &  E,\a. 
R.  C.\s.  540,  abstr. 
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tributory  negligence  because  he  falls  in  a 
ditch  near  the  track  in  the  night-time, 
and  is  injured  by  a  passing  train,  where  he 
is  ignorant  of  'he  existence  of  the  ditch, 
unless  his  employment  is  such  as  to  charge 
him  with  notice  of  its  existence.  Harr\. 
X,-i>  York  C.  &^  H.  R.  R.  Co.,  114 yV.  1'.623. 
t/u-//!.,  2  Silv.  App.  :6o,  21  N.  E.  Rep.  425,  23 
A'.  Y.  S.  R.  187  ;  affirming  i,J  Hun  dyi, litem., 
13  A'.   Y.  S.  R.  227. 

414.  Oiitsul*    of  K  .^f  einploy- 

inciit. — A  company  '&  .  iai.' "  to  an  em- 
ploye engaged  in  clef  ;i.\;  ax.c.v  a  wreck, 
who  is  injured  while  coupling  cars  under 
orders  of  his  superior.  ..It'iough  suc'n  work 
is  outside  the  scope  of  hi  nmpl  f-  it, 
where  it  docs  not  appear  that  he  nvido  any 
objection  to  the  performance  of  thiSxdiUy 
or  that  his  superior  made  any  threats  to 
discharge  him  unless  he  performed  it. 
Ho^^  III  V.  i\or(/ient  Pac.  R.  Co.,  53  Am.  &* 
Eiig.  R.  Cas.  384,  53  Fc;i.  Rep.  519.— Dis- 
approving Jones  V.  Lake  Shore  &  M.  S.  R. 
Co.,  49  Mich.  579,  14  N.  W.  Rep.  551.  Di.s- 
TIN'GUISHING  Miller  V.  Union  Pac.  R.  Co., 
17  Fed.  Rep.  67  ;  Chicago  &  N.  W.  R.  Co.  v. 
Bayfield,  37  Mich.  205.  Distinguishing 
AND  commenting  ON  Gilniore  7'.  Northern 
Pac.  R.  Co.,  iS  Fed.  Rep.  866.  Following 
Cole  7>.  Chicago  ,S:  N.  W.  R.  Co.,  71  Wis. 
114,37  N.  W.  Rep.  84, 

A  conductor  is  guilty  of  ncgligenci^  in  en- 
deavoring to  uncouple  cars,  this  being  no 
part  of  his  duty  unless  necessitated  by  a 
pressing  emergency.  Srars  v.  Central  R.&j 
B.  C'l'..  53  t;,f.'630.  Central  R.  &>  B.  Co.  v. 
Sears,  59  Ca.  436. 

If  the  conductor  believed,  in  good  faith, 
that  such  an  emergency  was  upon  him,  and 
the  jury  so  find,  and  tiiat  he  had  good  rea- 
sons so  to  believe,  tiien  the  mere  act  of 
coupling  and  uncoupling,  or  attempting  it, 
will  not  be  outside  of  his  duty  and  make 
him  to  blame  ;  but  even  if  it  should  appear 
that  he  thought,  and  had  reason  to  think, 
that  the  emergency  was  upon  him,  he  would 
be  at  fault  if  he  acted  recklessly  or  impru- 
dently ;  and  whether  he  did  so  or  not  is  for 
the  jury  to  say,  under  all  the  facts  of  the 
transaction.  Central  R.  &^  B.  Co.  v.  Sears, 
59  Ga.  436. 

6.  While  Infringing  Rules  or  Orders. 
415.   Geiiepnlly.*  —  A    brakeman  at- 

*  Contributory  negligence  of  employt  coup- 
ling cars  in  disregaril  of  rules  of  company,  see 
note,  48  Am.  &  Eng.  R.  Cas.  392. 


tempting  to  couple  cars  in  a  manner  con- 
trary to  the  ruhs  of  the  company  is  guilty 
of  contributory  negligence.  Loutiville  &^  N. 
R.  Co.  V.  Watson,  90  Ala.  68,  8  So.  Rep.  249. 
There  is  no  error  in  granting  a  new  trial, 
in  an  action  by  a  freight  conductor  to  re- 
cover from  his  company  for  a  personal  in- 
jury, where  the  verdict  is  for  the  plaintill, 
and  the  evidence  shows  that  he  was  injiireil 
while  coupling,  which  was  not  his  diit\, 
and  contrary  to  the  rules  of  the  compai-y, 
and  there  was  no  pressing  emergency  f  i 
him  to  couple  the  cars  at  that  time.  Kane 
V.  Savannah,  F.  d^  W.  R.  Co.,  85  Ga.  858, 
1 1  S.  E.  Rep.  493. 

For  an  injury  received  by  a  brakeman 
while  engaged  in  making  a  coupling,  under 
order  of  the  engineer,  between  his  own  and 
another  section  of  a  freight  train,  the  com- 
pany is  not  responsible,  where  it  appears 
that  the  conductor  was  in  charge  of  the 
train  on  which  the  brakeman  was  employed 
and  by  which  he  was  struck  and  injured, 
and  that  the  brakeman  knew  that  it  "  was 
dangerous  and  reckless,  and  against  the 
rules  and  orders  of  the  company"  to  make 
such  coupling  ;  and  it  further  ap[)earing  that 
the  injury  was  not  attributable  to  defects  in 
the  company's  roadbed  or  machinery,  nor 
to  incompetent  servants.  East  Tenn.,  V. 
(S~»  (7.  R.  Co.  V.  Smith,  89  Tenn.  114,  14  .S'. 
\V.  Rep.  1077. 

Where  a  brakeman  was  injured  by  being 
thrown  fiom  a  moving  train  while  uncouj)- 
ling  the  engine  and  tender,  and  it  appears 
that  he  was  not  required  to  attempt  such 
uncoupling  while  the  train  was  in  motion, 
but  that  the  rules  of  the  company  forbade 
such  attempt,  this  is  such  evidence  of  con- 
tributory negligence  on  his  part  as  justiticd 
a  compulsory  nonsuit  in  an  action  for  the 
injury.  Loehwood  v.  Chicago  (S«»  A',  ff.  R. 
Co.,  6  Am.  &^  Eng.  R.  Cas.  151,  55  Wis.  50, 
12  A',  ir.  AV/.  401. 

410.  Kiilo  ro<|iiirin^  iii.spoction  of 
coupling  apparatus— i>nnv-lioad.s.— 
A  switchman  is  chargeable  with  contrii)U- 
tory  negligence  which  defeats  a  recovery  for 
injuries  received  by  the  cars  coming  too 
close  together  while  making  a  coupling,  by 
reason  of  the  difference  in  the  styles  of  the 
draw-heads,  where  a  rule  of  the  conii)any, 
which  is  made  a  part  of  his  contract  of  ser- 
vice, requires  him  to  inspect  and  take 
notice  of  the  different  styles  of  draw-heads, 
and  where  he  has  entire  control  of  the  move- 
ment of  the  engine  and  cars  while  making 
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the  coupling.     Brooks  v.  Northern  Pac.  R. 
Co.,  47  Fed.  Rep.  687, 

Where  a  rule  of  a  company  provides 
that  employes  shall  not  attempt  to  make 
couplings  "  unless  the  draw-heads  and  other 
coupling  appliances  are  known  to  be  in 
good  order,"  a  yard  man  who  has  had  12 
years'  experience  cannot  recover  for  injuries 
received  in  attempting  to  make  a  coup- 
ling, where  one  of  tiie  draw-heads  is  so 
twisted  and  out  of  position  tl'at  the  link 
cannot  be  raised  far  enough  to  enter  it  witli- 
out  using  extra  force.  ^7.  Louis.  I.  M .  e^  ^'. 
R.  Co.  V.  7v'/(V',  51  .Ir/.:  467,  4  L.  R.  .1.  173, 
II  .S'.  ;/'.  Re/>.  699. — Ai'i'KOVKi)  ix  Hcnnett 
7'.  Xorthcrn  Pac.  R.  Co.,  2  N.  Dak.  112.— 
Ikiineit  V.  Xortliern  Pac.  R.  Co.,  4i<  .'liii.  &^ 
R/ij^-.R.  Cos.  182,2  .V.  /)o/,:  112,  49. V.  IT. 
yv'.y^.  408.— Quoting  Smith  t'.  Potter,  46 
Mich.  258,9  N.  W.  Rep.  273;  Kancrt'.  De- 
troit, G.  IL  &  M.  F^.  Co.,  76  Mich.  400,  43 
X.  W.  Rep.  370;  Darracott  7'.  Ciiesapeake 
.S:  ().  R.  Co..  83  Va.  288,  2  S.  E.  Rep.  511 ; 
Michigan  C,  R.  Co.  t.  Smithson,  45  Mich. 
212,  7  N.  W.  Rep.  791  ;  Hathawav  v.  Michi- 
gan C.  R.  Co.,  51  Mich.  253,  16  N.  W.  Rep. 

634- 

In  an  action  to  recover  for  the  death  of  a 
brakeman,  caused  by  an  injury  received  in 
attemi)ting  to  couple  a  freigiit  car,  in  con- 
seipicMce  of  a  defect  in  the  brake,  the  court 
instructed  the  jury  that  if  tiiey  believed 
from  the  evidence  "that  the  printed  rule  of 
the  company  requiring  trainmen  to  examine 
tlicir  trains  was  habitually  disregarded  by 
tile  company  itself — that  is,  if  the  olhccrs  of 
tlie  company  having  cliarge  of  tlie  frciglit 
trains  habitually  caused  such  trains  to  be 
made  up,  and  sent  out  *  *  *  after  being 
made  up,  without  otiering  brakemeti  an 
opportunity  to  examine  the  train — such 
(act,  if  proven,  would  cause  the  rule  to  lose 
its  authority  over  the  brakemen  ;  in  other 
words,  the  rule  must  be  olieyed  by  the 
master  as  well  as  by  the  servant,  or  it  ceases 
to  l)e  operative  as  to  both."  //e/(/.  that  the 
instruction  did  not  have  any  i)roper  appli- 
cation to  the  case,  the  rule  being  intended 
only  for  conductors  and  trainmen.  C/iicaj^o 
&^  A.  R.  Co.  V.  Rroj^ojiier,  119  ///.  51.  7  A'. 
E.  Rep.  688;  revtrs/ui,'-  11  ///.  .//'/.  516. 

417.  Uiilc  proliibitiii^'  ^<>in$;  be- 
tween oars.— A  brakeman  on  a  railroad, 
who,  in  violation  of  a  known  rule  of  the 
company,  goes  on  the  track  in  front  of  a 
moving  car,  intending  to  couple  it  with 
another,  stumbles  and  falls,  and  is  run  over 


by  the  moving  car,  is  guilty  of  culpable 
negligence,  which  bars  a  recovery  of  dam- 
ages on  account  of  tiie  personal  injuries 
sustained.  Pryor  v.  Louis'rillc  iS-=  A".  R. 
Co.,  90  Ala.  32,  8  So.  Rep.  55.— AlM'LViXG 
Georgia  Pac.  R.  Co.  7-.  Propst,  83  .'Mi.  518. 

Althcjugh  a  rule  of  the  railro;.d  com|jaiiy 
foriiade  switchmen  to  go  between  cars  for 
the  jnirpose  of  coupling  or  uncou,  .uig 
them,  plaintilT  cannot  be  charged  with  con- 
tributory negligence  because,  when  injured, 
he  was  standing  on  the  foot- board  of  the 
tender,  "  which  was  put  there  for  switch- 
men to  ride  on."  Ric/iiiio/id  &^  J).  R.  Co.  v. 
Jones,  92  Ala.  218,  9  .S"('.  Rep.  i~C>. 

A  brakeman,  knowing  the  rules  of  the 
company  forjjidding  coupling  or  uncou[)ling 
cars  except  with  a  stick,  and  going  in  be- 
tween the  cars  with  an  engine  attached,  went 
between  them  to  uncouple  cars  with  a  slick, 
which  was  inetricient  for  that  purpose  be- 
cause the  coupling  was  tight  and  slijrt.  An- 
other brakeman,  without  plaintiff's  knowl- 
edge, signaled  the  engineer  to  reverse  the 
engine  enough  to  relieve  the  pressure  on  the 
pin.  PlaintilT's  hand,  being  between  tiie 
bumpers  coming  together,  was  caught  and 
mashed.  Held,  that  he  could  not  recover, 
because  his  injury  was  the  proximate  result 
of  his  own  disregard  of  the  rules.  Rn/i- 
>no'/,l  i^  D.  R.  Co.  V.  Pannill,  89  Va.  552,  16 
S.  /•:.  Rep.  748. 

418.  ear.s  in  in«»ti«>n.— A  brake- 
man  who  is  injured  while  \iolalitiga  known 
rule  of  the  company  proliibiting  iiim  from 
going  between  cars  in  motion  to  uncouple 
them,  cannot  recover  of  the  com()any  for 
such  injury,  in  the  absence  of  all  evidence 
showing  that  the  company  knowingly  per- 
mitted the  violation  of  its  rule.  i<chaid>  v. 
Hannibal  &^  .SV.  J.  R.  Co.,  106  J/o.  74,  16 
.S'.  W.  Rep.  924.  —  Foi.l.owKi)  ix  Northern 
I'ac.  R.  Co.  7'.  Nickels,  53  Am.  iS:  Eng.  R. 
Cas.  3S8,  50  Fed.  Rep.  71 8,  4  U.  S.  A  pp. 
360,  I  C.  C.  A.  (^1'^.— Johnson  v.  Chesapeake 
li:^  O.  R.Co.,  38  W.   I'a.  206,  18  .b".  J:.  Rep. 

573- 

But  the  rule  must  be  taken  with  the 
qualification  that  the  company  must  pro- 
vide some  safe  method  or  means  of  per- 
forming that  service;  and  if  the  sticks  [iro- 
vified  for  that  purpose  are  too  short  to 
effect  a  necessary  coupling,  the  rule  is  no 
protection  to  the  company  against  liability 
for  damages  on  account  of  injuries  sus- 
tained while  performing  the  service  in  vio- 
lation   of    it.      Memphis  &^   C.   R.    Co.    v. 
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Grn/iam,  53   Am.  &^  En^.  R.  Cas.  396,   94 
Ala.  545,  10  So.  Ri-p.  283. 

Whore  it  is  the  duly  of  an  employe  to  un- 
couple cars,  and  he  has  afi;rced  to  observe  a 
rule  of  the  company  strictly  forbidding'  all 
attempts  to  uncouple  curs  u'liile  in  motion, 
and  he  yoes  between  standini;  cars  for  the 
purpose  of  unconiJJin.L;  them,  l)ut  is  unable 
to  do  so  at  once  because  tl.^  pin  is  tigiit, 
and  while  he  is  niakiiii,'  the  effc^rt  the  cars 
are  put  in  motion  withoi't  a  sij;iial,  and  lie, 
thinking  that  the  nK)tion  of  the  cars  mav 
loosen  the  pin,  remains  between  them  and 
continues  his  efforts,  in  violation  of  ihc 
rule,  and,  movinj;  alon<^  with  the  cars,  he 
falls  into  a  caitle-<;uard  of  which  he  has 
knowled^'c,  but  at  the  time  does  not  think 
of,  and  thus  is  injured,  he  is  ijuilty,  as  mat- 
ter of  law,  of  c(jntributory  ne.^liLjence,  and 
lie  cannot  recover  of  the  company  foi-  its 
negligence  in  moving  the  cars  without  a 
signal.  Sciigicick  v.  Illinois  C.  R.  Co.,  ~6 
Jo7L'ti  340,  41  N.  IV.  Rip.  35.  — DiSTiN- 
ru;isiiiNC,  Grccnleaf  v.  Illinois  C.  R.  Co., 
29  Iowa  47 ;  Greenleaf  f.  Dubuque  iS:  S.  C. 
R.  Co.,  33  Iowa  56.— Approved  in  Bennett 
V.  Morthern  Pac.  R.  Co.,  2  N.  Dak.  112. 

A  switchman,  who  had  been  strictly  cau- 
tioned against  having  anything  to  do  with 
coupling  cars,  tried  to  uncouple  smne  while 
tiie  train  was  moving,  and  had  his  foot 
caught  where  the  planking  had  been  for 
some  time  slightly  broken,  though  the  de- 
fect had  not  been  seen  by  him  as  yard  man 
and  the  railroarl  company  had  no  notice  of 
it.  //(•/(/,  that  he  could  not  recover.  Ga/tf- 
tier  V,  Michii^a/i  C.  A'.  Co..  24  Am.  &^  Rug. 
R.  Cas.  435,  58  il//V/>.  5S4,  26  iV.  /;'.  Rtp. 
301. 

410.  lliilc  roquirinj"'  use  of  ooiip- 
liiiji'-stick.— A  company  is  not  liable  for 
the  death  of  a  brakeman  who  is  killed 
while  violating  a  rule  of  the  company  pro- 
viding that  brakemen  must  not  go  between 
firight  cars  to  couple  them,  but  that  the 
coupling  must  be  done  with  a  stick,  where 
such  rule  is  recognized  in  the  written  con- 
tract of  service  and  the  brakeman  waives 
all  liability  for  injuries  that  may  result  from 
the  violation  of  the  rule,  and  where  it  ap- 
pears that  such  contract  was  knowingly 
signed,  and  that  he  had  been  provided  with 
a  coupling-stick.  Rttssi-ll  v.  Rii/uuoini  &" 
D.  R.  Co..  47  Fed.  Ri'p.  204. 

If  a  brakeman,  in  violation  of  such  rule, 
with  which  he  is  familiar,  is  injured  while 
between  cars  attempting   to  couple  them 


without  a  stick,  he  is  guilty  of  such  con- 
tributory negligence  as  will  bar  a  recovery 
by  him  of  damages  for  such  injury.  Ricli- 
vioiid  &>>  1).  R.  Co.  V.  />YV,  97  Ala.  231,  12 
So.  Rip.  294. 

Where  a  brakeman  is  injured  while  coup- 
ling cars  with  what  is  called  a  "short 
shackle,"  instead  of  using  a  stick,  as  the 
rules  of  the  ccmipany  required,  he  cannot 
recover  for  the  injury,  where  it  a])pears 
that  the  accident  would  not  have  happened 
if  the  cou[)ling-stick  had  been  used.  Xor- 
folk  Z^  IV.  R.  Co.  V.  Rriggs,  (  Va)  14  .S\  A". 

A',/.  753- 

420. aHoinptiii^to  iiiaku  eoiip- 

liikj;  \vi(h  liaiul.  -  A  brakeman  cannot 
hold  the  company  lialile  for  an  injury  re- 
ceived wdiile  coupling  cars  by  hand,  when 
the  rules  of  the  company  require  him  to  use 
a  stick.  ]]'oh<y  v.  Laki'  S/ioi'i-  iS>»  ,]/.  ^^  A'. 
C"('.,  33  Oliio  Si.  227.— Rkvikwei)  in  Puck- 
lew  7'.  Central  Iowa  R.  Co.,  64  Iowa  603. — 
.SAhr/iv.  C'cor^'i'.r  Pac.  R.  Co.,\\  Am.  &~>  R'g. 
R.  Cas.  553,  iS6  Ga.  15,  12  5".  E.  Rip.  179  — 
ApPKOvr.i:*  IX  Pennett  z/.  Northern  Pac.  R. 
Co.,  2  N.  Dak.  112.  Followed  in  Rome 
(S:  C.  Constr.  Co.  7'.  Dempsey,  86  Ga.  499.— 
Rome  (3-«  C".  Constr.  Co.  v.  Oiinpsiy,  86  Ga. 
499,  12  .v.  /•;.  Ri'p.  882.— F(j.. LOWING  Sloan 
V.  Georgia  Pac.  R.  Co.,  86  Ga.  15. 

Wliere  llie  company  furnislied  said  sticks, 
especially  where  it  appears  that  the  injury 
would  have  been  tivoided  by  properly  using 
a  stick.  Georgia  Pac.  R.  Co.  v.  Propst,  S3 
Ala.  518,  3  .S",).  Rip.  764. — Applied  in  Piy- 
or  7'.  Louisville  &  N.  R.  Co..  90  Ala.  32. 

Where  a  rule  of  a  railroad  company  re- 
quires tliat  cars  shall  be  coupled  by  the  use 
of  Coupling-sticks,  and  this  rule  is  brought 
to  the  knowledge  of  one  employed  as  brake- 
man,  and  assented  to  by  him,  it  constitutes 
a  part  of  his  contract  of  service,  and  f"r  an 
injury  received  by  him  in  endeavoring  to 
make  a  coupling  by  hand,  the  company  is 
not  liable,  unless  it  be  shown  that  the  act 
could  not  have  been  safely  performed  even 
by  the  use  of  the  a]ipliance  provided,  or 
that  obedience  to  the  rule  was  not  [)racti- 
cable  under  the  circumstances  of  the  par- 
ticular case.  Pennsyhiania  Co.  v.  U'liit- 
comb,  31  Am.  &"  Eng.  R.  Cas.  149,  iii  Ind. 
212,  9  West.  Rip.  823,  12  N.  E.  Rip    380. 

A  failure  on  the  jiart  of  a  bra;  ;  ,'ian  to 
use  a  coupling-stick  is  not  such  contribu- 
tory negligence  as  will  prevent  a  recovery 
for  an  injury  while  coupling  by  hand,  where 
it  appears  that  the  danger  of  carrying  the 
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stick  about  the  person  was  greater  lian  the 
security  afforded  by  its  uscaiul  further,  tliat 
he  was  told  when  the  stici<  was  dchvered  to 
him,  and  he  agreed  to  use  it,  tiiat  it  was  re- 
quired only  as  a  matter  of  form.  Louisville 
^  N.  K.  Co.  V,  Foley,  94  h'y.  220,  21  5.  W, 
licp.  866. 

An  employe  is  not  bound  by  a  rule  of  the 
company  which  has  not  been  properly  pub- 
lished or  brought  10  his  attention,  and  which 
it  lias  habitually  neglected  to  enforce.  So 
Iteld,  where  a  brakenuui  was  injured  while 
coupling  by  hand,  where  a  rule  of  the  com- 
pany directed  that  a  stick  should  be  used, 
but  ilic  attention  of  the  brakeman  had 
never  been  called  to  the  rule,  l-'ay  v. 
Miinuixpolis  &^  St.  L.  R.  Co.,  11  A»i.  dr^ 
AV/i,'.  A'.  Cas.  193,  30  Minn.  231,  15  A'.  IV. 
Rep.  241. 

421.  aHor  goiiijif  betwooii  liic 

oar.s. — A  brakeman  wlu),  in  attempting  to 
couple  cars,  goes  in  between  them,  and 
uses  his  hands  instead  of  a  coujiling-stick, 
in  violation  of  a  rule  of  the  company,  of 
which  he  has  notice,  is  guilty  of  such  con- 
tributory negligence  as  will  defeat  a  recov- 
ery of  damages  on  account  of  injuries  sus- 
tained, unless  the  defense  is  avoided  by 
proof  of  gross  negligence  on  the  part  of  the 
employes  "ii  charge  of  the  moving  cars ; 
that  is,  their  failure  to  use  ordinary  care 
when  knowing  his  danger,  whereby  the  in- 
jury might  have  been  averted,  or  such  neg- 
ligence as  is  the  legal  equivalent  of  reck- 
lessness, wantonness,  or  intentional  wrong. 
Louisville  6^  N.  R.  Co.  v.  Walson,  90  Ala. 
68,  8  So.  Rep.  249.  Hissoiii^  v.  Richmond  Sf' 
/'.  R.  Co.,  91  Ala.  514,  8  So.  Rep.  776. 
Louis-.'ille  &^  A'.  R.  Co.  v.  Watson,  90  Ala. 
68,  8  .So.  Rep.  249. 

When  a  rule  of  a  railroad  company  for- 
b.uic  cniployes  entering  between  cars,  when 
in  nioiion,  to  uncoujile  them,  "and  all  such 
imprudences,"  and  another  rule  required 
tiiat  when  possible  a  stick  should  be  used  in 
coupling  cars,  it  is  contributory  negligence 
for  a  br;ikenian  having  knowledge  of  such 
rules,  to  stand  before  a  stationary  car  while 
another  is  moving  toward  him,  and,  observ- 
ing that  the  approaching  car  was  provided 
with  a  "three-link  coupling,"  to  attempt'  to 
make  the  coupling  by  hand.  Darracott  v. 
Chesapeake  &^  O.  R.  Co.,  31  Atn.  &»  Ling.  R. 
Cas.  157.  83  Va.  28S,  2  S.  E.  Rep.  511.— 
Quoting  Michigan  C.  R.  Co.  v.  Smithson, 
45^Iich.  212;  Cunningham  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  5   McCrary  (U.  S.)  465.— 


QuoTF.n  IN  Alcorn  v.  Chicago  &  A.  R.  Co.. 
108  Mo.  Si  ;  Moore  v.  Norfolk  &  \V.  R.  Co., 

87  Va.  489;  Harris  v.  Norfolk  &  \V.  R.  Co., 

88  Va.  560. 

422.  liirriiiK'Oinciit  of  orders  mill 
ilistnictioiis.  —  A  car  coupler  is  not 
chargeable  with  contributory  negligence  if 
he  attempts  to  make  a  coupling  in  oliedi- 
cnco  to  the  orders  of  his  conductor,  where, 
under  the  rules  of  the  company,  he  is  sub- 
ject to  the  Conductor's  orders;  but  he  is 
chargeable  witli  such  negligence  if  he  acts 
in  violation  of  the  conductor's  orders  and 
without  any  necessity  for  pi, icing  himself  in 
danger.  Rome  e-~»  I).  R.  Co.  v.  Chosteen,  40 
Am.  iS-»  Ijig.  R.  Cas.  559,  88  .lla.  591,  7  So. 
Rep.  94, 

A  company  was  charged  with  negli- 
gence in  injuring  an  iiie.xperienced  brake- 
man  while  making  a  coupling;  but  it  ap- 
peared that  he  had  been  cautioned  by  the 
engineer  to  be  careful,  and  not  give  a  signal 
to  move  the  engine  until  he  was  in  a  safe 
place,  and  not  pull  the  coupling-pin  until  he 
had  taken  hold  of  the  handle  of  the  car,  but 
that  he  was  injured  while  neglecting  these 
precautions.  Jfelil,  that  he  could  not  re- 
cover. Gorman  v.  Minneapolis  k^  St.  Z,.  R. 
Co.,  78  L>wa  509,  43  N.  IV,  Rep.  303. 

On  the  night  of  the  accident  the  yard 
master  ordered  the  plaintiff,  a  yard  brake- 
man,  to  uncouple  cars  which  were  stand- 
ing still  and  then  ride  them  back  on  a 
switch.  Instead  of  obeying  orders  the  plain- 
tiff signaled  the  engineer  to  back,  and  step- 
ping between  the  moving  cars  to  uncouple 
them,  got  his  foot  fastened  in  an  open  frog 
and  was  run  over  and  killed.  Held,  that 
the  plaintiff's  disobedience  of  orders  was 
contributory  negligence  and  the  proximate 
cause  of  the  injury,  and  his  administrator 
cannot  recover.  Richmond  G^  1).  R.  Co.  v. 
Risdon,  48  ^Im.  &>  l-ln<^.  R.  Cas.  244,  87  Va. 
335,  12  S.E.Rep.j^e. 

There  was  evidence  tliat  before  the  acci- 
dent the  defendant's  yard  master  had  tolfl 
the  plaintitT  not  to  go  between  the  rails  in 
uncoupling  cars,  but  there  was  no  evidence 
of  the  yard  master's  having  any  authority 
over  the  plaintitT,  or  of  any  rule  of  the  com- 
pany forbidding  the  going  upon  the  track  in 
uncoupling  cars.  Jleld,  that  a  ruling  that 
the  plaintiff  could  not  recover  if  he  went 
upon  the  track  after  being  thus  directed 
by  the  yard  master  was  properly  refused. 
Hannah  v.  Connecticut  River  J\.  Co.,  154 
jT/ass.  529,  28  A'.  £.  Rep.  682. 
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.4.  Obedience  or  Diiobedieuce  of  Kules  ami 
Orders. 

a.  Ill  General. 

Alii.  Duty  to  obfj  rules.— An  em- 
ployer may  adcjpt  reasonable  rules  f(jr  the 
government  of  his  employes,  and  when 
broui^ht  10  tlic  knowlnJf^e  of  the  latter,  who 
tiiereafter  continue  in  the  master's  service, 
the  rules  and  an  ini[)Iied  undertaking  to 
obey  ihem  enter  into  the  contract  of  ser- 
vice. Piiiiisylvaniii  Co.  v.  W'liitcomh,  31 
Am.  &»  /•.'//(,'-.  A*.  Cas.  149,  iii  I  ltd.  212,9 
WeU.  Rep.  823,  12  .\'.  K.  Rep.  3S0.— Al'- 
l'Rll\■l;l)  IN  Hennett  '•'.  Northern  Pac.  K. 
Co.,  2  N.  Dak.  \\2..—Creio  v.  .SV.  Louis,  K. 
&^  X.  IV.  R.  Co.,  20  Fed.  Rep.  87. 

Eiuplcjyes  sIkjuUI  observe  rules  made  for 
their  protection  as  well  as  for  the  safety  of 
their  fellow-workmen,  and,  failing  in  this, 
the  fault  must  be  considered  tiieir  own. 
Wilson  V.  M/e/iii^an  C.  R.  Co.,  94  Mich.  20, 
53  A".  //'.  Rep.  797.— Following  Brennan 
V.  Michigan  C.  R.  Co.,  93  Mich.  156. — Inter- 
national &>»  G.  X.  R.  Co.  v.  Gray,  27  Am.  &» 
Eiit;.  R.  Cas.  318,  65  Tex.  32. 

An  employe  when  he  enters  the  service 
of  his  employer  and  accepts  tlie  book  of 
rules  prescribing  his  duties  and  the  manner 
of  performing  iliem,  obligates  himself  to 
observe  and  conform  to  such  rules,  accord- 
ing to  ihe  plain  terms  thereof,  and  not  ac- 
cording to  what  may  have  been  a  customary 
practice  among  other  employes  regardless 
of  the  e.\|>ress  requirements  of  the  rules. 
Gordy  V.  AVw  York,  I'.  &>  N.  R.  Co.,  75  Md. 
297,  23  Atl.  Rep.  607. 

If  an  employe  enters  into  or  remains  in 
the  service  of  a  railroad  company,  with  a 
knowledge  of  its  rules  and  regulations,  he 
must  be  held  as  undertaking  to  acquiesce 
therein;  and  if  he  is  afterward  injured  by 
reason  of  his  violation  of  such  rules  and 
regulations,  he  cannot  claim  that  their  rea- 
sonableness is  a  question  to  be  decided  by  a 
jury  in  an  action  by  him  to  recover  damages 
for  the  injury  thus  occasioned.  Wohey  v. 
Lake  S/iore  &>  M.  S.  R.  Co..  33  0/iio  St. 
227.— Ai'i'ROVKiJ  IN  Bennett  v.  Northern 
Pac.  R.  Co.,  2  N.  Dak.  112. 

424.  Itulos  not  brought  to  em- 
ploye's notice.  —  The  plaintiflf  is  not 
chargeable  with  negligence  upon  the  mere 
fact  that  his  conduct  at  the  time  of  the  in- 
fliction of  the  injury,  and  contributing  to 
it,  was  violative  of  a  rule  of  the  employer, 


unless  knowledge  of  the  rule  is  brought 
home  to  him.  Standard  L.  &*  A.  Ins.  Co.  v. 
[ones,  94  Ala.  434,  10  So.  Rep.  530.  Gregory 
V.  Oliio  River  R.  Co.,  37  IV.  I 'a.  606,  16  S. 
£.  Rep.  819. 

And  a  plea  which  sets  up  such  violation 
as  contributory  negligence,  but  does  not 
aver  knowledge,  is  demurrable.  J/emp/z/s 
&^  C.  R.  Co.  v.  Gra/iam,  53  ^Im.  &^  Fng.  A'. 
Cas.  396,  94  ylla.  545,  10  So.  J\ep.  283. — FoL- 
LcnviNG  Louisville  &  N.  R.  Co.  v.  Hawkins, 
92  Ala.  241. 

If  the  rule  is  known  only  to  one  h.iving 
in  charge  a  gang  of  men,  his  negligence  is 
not  that  of  a  fellow-servant  with  the  others, 
which  will  be  imputed  to  them  and  prevent 
recovery  U[)on  that  ground.  Covey  v.  Han- 
nibal &>  St.  J.  R.  Co.,  27  Mo.  App.  170. 

An  employe  of  a  company  is  not  bound 
by  a  rule  of  the  company  which  is  not 
brought  to  his  attention,  or  which  is  iiabit- 
ually  disregarded  with  the  knowledge  of  his 
superior  officers,  and  without  any  cfTort  on 
their  part  to  enforce  it,  or  when  the  usage 
and  practice  of  the  company  tend  to  mislead 
him  in  the  violation  of  the  ride.  Little 
Rock,  M.  R.  &^  T.  R.  Co.  v.  Leveret/.  28  Am. 
&'  Eng.  R.  Cas.  459,  48  Ark.  333,  3  S.  W. 
Rep.  50. 

An  employe  of  a  corporation,  though  ob- 
ligated in  writing,  as  terms  of  his  em[)l<)y- 
ment,  to  "study  the  rules  governing  em- 
ployes, carefully  keep  posted,  and  obey 
orders,"  is  not  bound  by  rules,  as  such,  of 
which  he  is  ignorant,  and  which  have  never 
been  promulgated  to  him  by  the  company. 
Carrol/  v.  Las/  Tenn.,  V.  &^  G.  R.  Co.,  41 
Am.  &^  I'-ni;.  R.  Cas.  307,  82  Ga.  452,  10  .S'. 
E.  Rep.  163. 

42.^.  Rules  n<»titi'0|>ei'lyi>u1>li.slie<l. 
— A  company  cannot  avail  itself  of  a  rule 
which  it  has  not  properly  published,  ami 
which  it  has  uniformly  neglected  to  enforce. 
International  iS->  G.  N.  R.  Co.  v.  llinzie,  S2 
Tex.  623,  1 85.  IV.  Rep.  681. 

An  employe  who  was  injured  in  taking  a 
train  over  a  mountain,  was  charged  with 
contributory  negligence  in  violating  a  rule 
of  the  company  as  to  the  manner  of  hand- 
ling the  train.  The  evidence  showed  that 
such  rule  had  never  been  entered  in  the 
company's  book  of  rules,  but  had  been 
posted  on  the  bulletin  ;  but  whether  it  was 
there  at  any  time  after  jilaintiff  was  em- 
ployed was  doubtful.  Held,  that  it  could 
not  be  taken  as  a  conclusive  fact  that  he 
had  knowledge  of  the  rule.       Wooden  v. 
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J!\sUni  X.  y.  S-  P.  >?.  Co.,  46  JV.  V.  S.  A'. 
77;  .V.V43.V.  y.S.A'.2i8. 

An  emijlnye  cannot  claim  compensation 
for  injuries,  where  his  own  neyliRence  in 
\ii>latinj^  a  ivnown  rule  of  the  C(jm[)any  con- 
tributes to  the  injury  :  nor  can  lie,  even  in 
the  absence  of  printed  instructions,  rec(jvcr 
compensation  for  injuries  wliich  would  r  ■. 
have  l)een  sustainetl  if  lie  and  his  co-em- 
ployes had  observed  reas(jiiable  c;ire  anff 
caution,  /m  Criiy  v.  .Vciu  J'lvX-,  L.  E.  iS~»  //'. 
A".  tk,4  Silv.  App.  123.  132  A'.  J'.  570,  30 
N,  E.  Rep,  391 ;  revt-rswt^  57  Hun  67. 

42((.  Kiii«'.s  not  rrqiiirtMl  to  be 
oIm>.V<'<1.— Rules  adoi)tC(l  by  the  employ- 
ers which  are  not  rej^ularly  prescribed  by 
tliecom[)any,  and  obedience  to  wliich  is  not 
reijuired  by  it,  will  not  excuse  the  company 
fcjrtlie  non-performance  oi  its  duty.  J\ut- 
L'lij^c'  V.  Missouri  J'ac.  A'.  Co.,  1 10  A/o.  312,  19 

s.'ir.A\-p.  38. 

427.  I>Iso1m'J  iiiy  rules,  fjeiierally.* 

— Uefore  an  employe  can  recover  fron  a  rail- 
ro;id  company,  he  must  be  free  from  fault; 
and  if  he  is  killed  while  in  disobedience  of 
a  rule  of  the  company,  or  an  order  of  the 
conductor  given  him  while  he  is  under  the 
comniand  of  that  olficer,  his  widow  cannot 
recover  unless  it  aj^pear  that  such  disobc- 
diiMice  did  not,  directly  or  indirectly,  con- 
irii)ute  in  any  degree  to  the  injury.  Pratlwr 
V.  Riclnnoiui  «S-  D.  K.  G).,8o  Ga.  427,  9  S. 
/■'.  A'./.  530.  Frauds  v.  Kansas  City.  Si.  J. 
&-  C.  /.'.  A'.  Co..  53  .Im.  iS>»  Ent,--.  A\  Cas.  410, 
iio.lA^  3S7,  19. S".   Jl'.  A'rp.  935. 

Where  an  injured  employe  is  charged  with 
contributory  negligence  in  disobeyiiiga  rule 
of  the  company,  it  is  no  answer  that  the 
rule  has  been  disobeyed  by  another  employe. 
Cc'u/ra/  A.  &'  I].  Co.  v.  kitciu-ns,  83  Ga.  83, 
9  .V.  E.  Ri-p.  827. 

It  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  in  such  case 
tile  ci  ii)loye  knew  of  thegenera'i  rules  made 
to  govern  him  in  the  employment.  Pilkin- 
ton  V.  Gulf.  C.  &^  S.  F.  A.  Co.,  70  Ti:v.  226, 
7  .S".  W.  AV/.  805 — OuoTKOlN  International 
&  G.  N.  R.  Co.  7/.  Smith,  44  Am.  &  Eng.  R. 
Cas.  324,  14  S.  W.  Rep.  642. 

An  engineer  who,  in  running  a  train,  is 
injured,  while  he  is  disregarding  the  instruc- 
tions which  the  company  has  issued  for  his 
guidance,  and  is  therein  guilty  of  gross  neg- 

*  Liability  of  company  for  injuries  to  employC-s 
caused  by  violatine  company's  rules,  or  orders 
of  superiors,  see  3S  Am.  &  Eng.  R.  Cas.  221, 


ligence  contributory  to  the  injury,  cannot 
recover  damages  of  the  com|)any.  /.von  v. 
Detroit.  L.  &•  I..  M.  R.  Co.,  31  Mic/t.  429. 
Sut  Iter  land  v.  Troy  ^  />'.  R,  Co.,\  Sih.  App. 
596,  125  A".  )'.  737,  26  A'.  1'..  A't'p.  609;  n- 
versiut;  54  ////;/  639,  nnui. 

42H.  Jtiiles  intended  to  proitKite 
safely  oreniploye.*— Where  an  employe 
of  a  railroad  company  receives  an  injury 
which  is  caused  by  his  acting  in  flirect  vii>- 
lation  of  a  reasonable  ride  made  by  said 
company  for  the  safety  of  its  servants,  of 
which  rule  he  has  notice  and  has  promised 
to  obey,  he  must  be  deemed  guilty  of  con- 
tributory negligence,  and  cannot  recover 
damages  from  the  company  for  sue  h  injury. 
Overliy  v.  Chesapeakr  &•  O.  A'.  Co.,  53  ^hn. 
&"  Eng.  A.  Cas.  417,  t,7  \V.  I'a.  524,  \(iS. 
E.  Alp.  8 1 3.  Louis'i'ille  (i~  A'.  A.  Co.  v. 
Watson,  90  .lla.  68,  8  So.  Atp.  249.  Cincin- 
nati. I.,  St.  L.  &»  C.  A.  Co.  V.  Lang,  38  Am. 
&*  Eng.  A.  Cas.  25,  118  Ind.  579,  21  A'.  E. 
Aep.  317.  Keenan  v.  Ncii.<  York,  L.  E.  il'>» 
]V.  A.  Co.,  21  A'.  1'.  Supp.  445.  Francis  v. 
Kansas  City,  St.  J.  (S-^  C.  B.  A.  Co.,  53  Ant. 
&^  Eng.  A.  Cas.  410,  1 10  Mo.  387.  19  X.  //'. 
Rep.  935.  Zunnvalt  v.  Chicago  Ss^  A.  A. 
Co..  35  Mo.  App.  661. 

42i>.  l>iso1>edienee  as  the  iii'o\i- 
inate  eaiise  of  injury. — The  mere  fact 
alone  that  the  injuries  received  by  an  em- 
ploye of  a  railroad  company  were  inflicted 
while  such  employe  was  acting  in  disobedi- 
ence of  known  rules,  will  not  relieve  the 
master  of  liability;  but  if  the  violation  in 
whole  or  in  part  of  such  ri.lc  is  the  cause 
of  the  injury,  it  will  prevent  a  recovery  by 
the  employe.  San  Antonio  &>  A.  P.  R.  Co. 
V.  Wallace,  44  ^Ini.  <S^  Eng.  A.  Cis.  564,  76 
Tex.  636,  13  S.  JV.  AV/.  565.  Ea  Croy  v. 
Keio  York,  L.  E.  &^  W.  A.  Co.,  4  Silv.  App. 
123,  132  A'.  Y.  570,  30  yV.  E.  Aep.  391  ; 
reversing  57  Hun  67.  —  Distinguishing 
Byrnes  v.  New  York,  L.  E.  &  W.  R.  Co., 
113  N.  Y.  251,  22  N.  Y.  S.  R.  936. 

Unless  the  act  is  done  under  the  influence 
of  fear  produced  by  the  appearance  of  sud- 
den danger.  Gulf,  W.  T.  &>  P.  A.  Co.  v. 
Ryan,  33  Aw.  iS-  Eng.  A.  Cas.  289,  69  Ttrx. 
665,  7  S.  W.  Rep.  83. 

Where  it  appears  that  an  employe  is  in- 
jured in  consequence  of  his  failure  to  obey 

*  When  contributory  neRlinence  of  empIoy6 
in  violating  company's  rules  will  prevent  a  re- 
covery for  an  injury  caused  by  catcbing  his  foot 
in  a  hole  negliuontly  left  between  ties,  see  44 
Am.  &  E.NG.  R.  Cas.  540,  abstr. 
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a  nili:  of  the  compaii)  n.(|iiiriny  liiiii  to  ex- 
aiiiiiiL-  ;iii(l  know  tin.-  kimi  and  coiuliiif^n  of 
coupling;  apparatus,  ii  ■  ciiinot  recover 
wlieie  lie  was  allowed  siiHieieiit  time  to 
make  tlie  examination.  Jieiint-tt  V.  Xoillt- 
rrii  /'.!.■.  A'.  Cj.,4^  .li/i.&^  Euj^.  A'.  C'.i.t.  1-S2, 
_•  .\'.  ////■.  112,  4<;  A'.  W.  A'//.  4o,S.  Al'- 
I'UoviNd  Sloan  T'.  (jeori^ia  I'ac.  K.  Co.,  S6 
(la.  1 5,  IJ  S.  1'^  Nep.  179;  Karrer  7'.  Detroit, 
(i.  II.  \'  .M  K.  ('<J.,  7^)  Mi<li.  400,43  .\'.  \V. 
l<e;i.  370;  San  Antonio  iSf  A.  V.  K.  C<j  v. 
Wallace.  76  Tex.  636.  13  S.  W.  Uep.  565; 
Memi)liis  \'  C.  K.  Co.  7'.  Thomas,  51  Miss. 
640;  Deeds  7'.  Chica-o,  K.  I.  .S;  1',  K.  Co., 
74  Iowa  154,  37  M.  W.  Krp.  124;  St.  Louis. 
I.  M.  .Sr  ii.  U.  Co.  V.  Ki.c,  51  Atk.  4^.7,  n 
S.  \V.  Kep.  r,r;.;;  Se(lt,'wi(k  7'.   Illinois  C.  R. 


Co.,  76   Iowa  340.  41    N.  \V.  Re; 


\V.)1- 

sey  V.  Lake  Slioie  iN:  NL  S.  R.  Co.,  33  Ohio 
St.  i^T,  Pennsylvania  Co.  7'.  Wliiiccjmb,  31 
Am.  iS:  ICn^'.  R.  Cas.  149,  11 1  Ind.  212. 

A  hrakcman  who  wilfully  and  unneees- 
Siirily  violates  a  nasonahle  precautionary 
rule  known  to  him,  or  which  he  must  be 
taken  to  have  known,  cannot  recover  for  an 
injuiy  of  which  .such  violation  of  the  rule 
is  tlu;  direi  t  ellicient  cause.  Jolinson  v. 
Clu'i.tpeakc  S^O.  R.  Co.,  38  //'.  r<i.  206.  18 
.v.  A-.  AVp.  573. 

The  fact  that  a  brakeman  in  coupling 
cars  \  iolates  one  of  the  rules  of  the  com- 
pany in  the  manner  of  doing  his  work  will 
not  defeat  a  recovery  (or  an  injury  caused 
by  a  defect  in  the  cars,  where  it  api)cars 
thai  the  injury  would  not  have  been  avoided 
by  an  observance  of  the  rules.  A'trd  v. 
liu)iiii)^ton,  C.  R.  &^  A".  A'.  Co.,  31  .Im.  &* 
liii^^.  R.   Cixs.   190,  72  Jo-iOii  166,  33 -V.   IV. 

AV/.  45'- 

4wO.  3I<Mlili<-!ition,  reK<'issi«>ii,  or 
Will  v<M' <>(■  l■ul«^s.*— An  injured  employe 
is  not  chargeable  wiili  contributory  negli- 
gence in  violating  a  rule  of  the  company, 
where  it  appears  that  such  rule  was  wholly 
and  habitually  disregarded  by  cm[)loyes 
with  the  knowledge  and  consent  of  the  com- 
pany. Athyn  v.  Wabash  R.  Co.,  41  Fi-i/. 
Rep.  193,  23  Ohio  L.J.  151. 

It  makes  no  differen<-e  that  other  em- 
ployes frequently  or  customarily  disregarded 
the  rule,  unless  the  company,  with  knowl- 
edge of  their  practice,  acquiesced  in  it  in  a 
way  to  sanction  it,  or  practically  to  abroijaie 
the  rule.     Nothing  less  would  relieve  the 

*  F.vidence  to  show  custom  of  employes  to 
disregard  rules,  see  53  Am.  &  E.\G.  R.  Cas.  416, 


plaintilT  from  abiding  by  ills  uniform  orders. 
Sloan  V.  Georgia  /\tc.  A'.  Co.,  44  Am.  i5~>  l'»^, 
R.  Cas.  553.  .SO  Ca.  15,  12  .S'.  K.  Rep.  179. 

It  must  be  shown  that  a  knowledge  of  the 
custom  was  known  to  the  oII'k cr  charged 
with  the  enforcement  of  the  rule.  (>'AV/.',' 
V.  Kiokiik  &^  D.  M.  R.  Co.,  45  Jo:ua  546. 

The  fact  that  the  empl'^ye  has  signed  ;in 
agreement  to  comply  wiih  a  rule,  and  that 
he  would  take  upon  himself  all  risk  of  its 
violation,  does  not  preclude  him  from  show- 
ing thai  the  company  had  waived  or  aban- 
(hmed  it.  Xo>thi>)i  Pac.  R.  Co.  v.  Xiclils, 
53  ./Un.  C-"  t'^>n;.  A".  Cas.  38.S,  50  /•'/•(/.  Rep, 
71S,  4  U.  .v.  App.  3C9,  I  C.  C.  A.  625.  — Foi.- 
l,(V,vi.\i;  liarry  v.  Hannibal  A  St.  J.  R.  Co., 
9.S  Mo.  Ui.  11  S.  W.  Rep.  30S;  Smith  ?/. 
Mcmpiiis<i  L.  R.  R,  C>).,  iS  Fed.  Rep.  304; 
Schaub  ?/.  ILmnibal  it  St.  J,  R.Co.,  106  Mo, 
74,  16  S.  W.  Rej).  924.— Di.siiN('.i!isiii-;i)  in 
Towner  v.  Missouri  Pac.  R.  C<j.,  52  Mo. 
Ap|).  648. 

The  conductor's  assent  to  the  violation 
of  a  ktiowii  rule  by  the  brakeman  does  not 
relieve  him  of  the  charge  of  negligence. 
Ctori^ia  J'ae.  R.  Co.  v.  J)a:'is,  92  .,-//■?.  300,  9 
So.  Rip.  252. 

Contributory  negligence  cannot  be  im- 
])uted  to  the  plaintilf  on  account  i^f  a  viola- 
tion of  tin;  rules  in  leaving  his  post  of  duty, 
when  it  appears  that  by  the  general  practice 
on  the  defendant's  trains,  without  objection 
from  the  conductor,  brakenien  went  inio 
thecaboose  where  he  was,  during  inclement 
weather,  wlien  their  duties  did  not  require 
their  |)resence  on  the  top  of  the  cars,  and 
remained  until  he  gave  them  orders  to  go 
to  their  cars  ;  and  that  the  plaintiff,  on  tlie 
occasion  when  he  was  injured,  had  thus 
been  in  the  caboose  with  the  concJuctor, 
aiul  was  injured  while  attempting  to  get  fin 
top  of  his  car  in  obedience  to  the  order  of 
the  conductor.  C7eor!^'-i\i  Pac  R.  Co.  v. 
D.i'i'/s.  92  .t/a.  300,  9  .S'o.  Rep.  252. 

If  a  brakem.in,  under  the  directions  of  the 
conductor  of  his  train,  and  in  the  presence 
anrl  with  the  knowledge  of  the  division 
superintendent  oi  the  road,  who  has  charj^e 
of  its  management  and  directs  the  employes 
of  the  company  in  the  performance  of  their 
duties,  opens  and  adjusts  a  switch  for  a  long 
time  in  a  different  manner  from  that  jji'e- 
scribcd  by  the  established  rules,  such  rides 
are  deemed  changed  or  modified  as  to  the 
brakeman.  Kansas  City,  Ft.  S.'iS^  G.  R.  Co. 
V.  h'ier,  38  Aiii.  i?-^  /•';/(,^  A'.  Cas.  119,  41  Kan. 
661,  671,  21  Pac.  Rep.  770. 
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If  tin:  servant  is  impioiu'ily  absent  witli- 
oiu  leave,  but  is  receivotl  uii  another  tri'in 
of  tlic  ciiinpanv  iliaii  llie  one  to  wliicb  lit; 
bel':i,;s,u  ii  iioii;  ohjeetioii  l)y  llie  coiiihutor, 
wiio  is  iniiiistcd  with  tlie  duty  of  excliidie  ;4 
all  |ii'r*oiis  not  lawlully  entitled  to  be  on 
the  train,  the  liability  of  the  coinp.uiy  is 
iioi  alTeeied  tiiereiiy.  Wa.s/ilmnt  w  A'as/i- 
villi-  ^  -  C.  A".  Co.,  3  Ht-ail  (  Tcnii.)  63.S. 

A  brakenian  on  a  freight  train,  who  was 
killed  while  eoiiiiliiij,'  cars,  was  charged  with 
Cdiitribniory  nc,t;li|,'encc  in  violatinj^  a  rule 
of  tlie  company  in  niakini;  the  roupliii^'  by 
'hand  instead  of  with  a  stick.  To  avoid  this. 
plaiii'ilT  introduced  evidence  that  the  brake- 
men  and  others  habitually  coupled  and  un- 
couiiled  ears  witlK)nt  the  use  of  a  stick, 
\v:lhin  the  knowledge  of  the  conductors. 
//</(/,  that  the  disregard  of  their  duty  by  tlie 
eonihictors  could  not  render  obsolete  a  reg- 
ulation of  tin;  company  ;  anfl  a  condnctor  on 
a  ftcight  train  does  not  so  far  represent  the 
company  as  to  authorize  him  to  rescind  the 
rules  of  the  company.  Russell  v.  Kichinond 
&^  1>.  N.  Co.,  47  F,;L  R,p.  204. 

4.'{l.  l>is«»lK'.viii^  riih'H  by  cttni- 
|>l.viii^  with  sporiiil  iiii-oiiHistoiit  or- 
ders.*—If  complianc(!  with  a  general  rule  is 
rendered  ini{)ossible  by  other  and  inconsist- 
ent orders  given  by  the  master  to  his  ser- 
vant, negligence  cannot  be  imputed  to  tlie 
servant  for  not  following  the  general  rule. 
lloll  V.  C/z/aiifo,  />'.  &•  jV.  A'.  Co.,  46  Minn. 
^39,  49yV.   ff.  /vV/.  239. 

The  orders  of  a  proper  superior,  and  cus- 
tomary obedience  thereto,  inconsistent  with 
general  printed  rules  for  his  government 
which  have  been  furnished  to  a  locomotive 
engineer,  may  be  obeyed  without  constitut- 
ing contributory  negligence.  Pennsylvania 
Co.  v.  Koiiey,  12  .////.  6^  I'-Hi^-  /»'■  Cas.  223, 
89  !nd.  453,  46  Am.  Rep.  173. 

A  flire<:tion  to  a  locomotive  engineer  to 
run  his  train  to  a  certain  station  within  a 
given  time  docs  not  release  him  from  the 
duty  of  obeying  a  standing  rule  of  the  com- 
pany as  to  the  care  that  he  must  observe  in 
bringing  his  train  to  stations.  Illinois  C.  R. 
Co.  v.  kcer,  26  ///.  App.  356.  Illinois  C.  R. 
Co.  V.  AWr,  3 1  ///.  App.  1 26. 

Where  a  company  orders  a  section  hand 
to  go  to  a  designated  place,  it  is  liable  if  he 
is  injured  while  proceeding  to  the  place, 
without  fault  on  his  part,  by  his  hand-car 

*  As  to  how  far  empIoy6  can  rebut  charge  of 
contriliutory  negliKcnce  by  showing  that  he  acted 
in  obedience  to  orders,  see  note,  17  L.  R.  A.  602. 


colliding  with  a  wild  train,  while  passing  a 
short  curve,  of  wnicii  he  is  not  notilied. 
The  ri--k  is  not  one  assumed  by  him,  ncjr  is 
he  (hargealilc  with  contributory  net;ligence. 
Cintinnali,  /.,  S/.  L.  iS-^  C.  R.  Co.  v.  /.iini^\ 

38  .Ini,  &^  Eni^.  R.  Cas.  25,  iiS  ///,/.  579,  21 
V.  /;.  AV/,  317. 

IJnt  where  the  company  has  aiJoptcd  and 
published  a  rule  recpiiiing  section  hands  to 
be  prepared  at  all  times  for  special  or  wild 
trains,  and  where  the  injury  occurs  at  a 
place  beyond  that  to  which  the  special  or- 
dt;  directed  the  plainiitf  to  go,  the  com- 
pany is  not  liable.  Cinrinihiti,  /. ,  SI.  A,  di-. 
t".  R.  Co.  v  I.anj^,  3S  Am.  ii''-»  R>i;j;.  R.  Cas. 
25,  118  InJ.  579,  21  A'.  A".  /»'<•/.  317. 

In  an  action  by  an  employe  to  recover 
for  personal  injuries  cau>cd  by  a  collision 
between  trains,  the  issue  was  whether  the 
cnllisif^n  occurred  by  the  negligence  of  the 
ti.iin  dispati  her  or  the  conductor,  who  was 
a  fell<JW-servant  with  |)laiiitilT.  Upon  the 
trial  there  w.is  evidence  tentling  to  show 
negligence  on  the  part  of  the  conductor 
in  disregarding  the  signals  carried  by  a 
train  he  was  to  meet,  and  that  his  train  col- 
lided with  the  second  section  of  another 
train  on  account  of  his  misunderstanding 
the  words  of  a  conductor  as  liis  train  was 
passing.  Ilchl,  that  the  company  was  enti- 
tled to  an  instruction  that  the  conductor 
had  no  right  to  disregard  his  orders  and 
the  directions  conveyed  by  the  signals  on 
account  of  information  he  supposed  he  was 
receiving  from  the  conductor  on  the  other 
train.    Hannibal  S^  St.  J.  R.  Co.\.  KanaUy, 

39  Kan.  1,17  Pac.  Rep.  324. 

4f'$12.  Criiiiiiial  i'4'S[><MisibiIit,v  for 
disolx-yiii;;  rule.— Under  the  I*a.  Act  of 
March  22,  1869,  any  refusal  or  neglect  by  an 
employe  of  a  railroad  to  obey  the  rules  of 
'Jie  company  is  punishable.  Conunonivealth 
V.  Griffin,  7  Pliila.  {Pa.)  67c,. 

4.*j;5.  OboyinjJT  onU'rs,  };«»P>'{ill.v.— 
Whether  it  be  the  fault  of  an  employe  to 
obey  an  order  oi  his  superior  depends  upon 
whether  it  would  be  rash  and  dangerous  to 
do  so,  and  where  there  was  no  apparent 
danger  in  so  doing,  it  would  not  be  fault  on 
his  part.  Central  R.  Co.  v.  De  Pray,  71  Ga. 
406. 

An  employe  cannot  recover  for  an  injury 
caused  by  the  negligence  of  another  em- 
ploye, if  there  has  been  fault  or  negligence 
on  his  part,  even  though  he  was  acting 
under  the  order  of  a  superior  servant  when 
injured.    Western  &*  A.  R.  Co.  v.  Adams,  55 
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<7(i.  279.— Quoted  in  Baker  v.  Western  & 
A.  K.  Co.,  68  Ga.  699. — Cornwall  v.  Char- 
lotte, C.  <3^  ^i.  yi'.  CV;.,  97  A'.  C«^.  II,  2  i'.  i?. 
AV/.  659. 

4;{4.  Wlion  obeying  order  con- 
.stitiite.-t  iieyliffciice.—  A  railroad  cor- 
poraiioii  is  not  liable  to  an  employe  (in  this 
case  an  engineer)  for  an  injury  hapijeiiing 
to  him  in  executing  an  errand  of  danger, 
upon  wiiich  he  is  sent  by  tlie  superintend- 
Ciit  of  tlie  corporation,  unless  the  superin- 
tendent be  guilty  of  negligence  in  ordering 
the  d.ingerous  act  to  be  performed.  Lasky 
V.  Caiuiiiian  Pac.  K.  Co.,  S3  Mt\  461,  22  .-///. 
yvV'/.  367. 

An  instruction  that  plaintiflf  need  not  ex- 
ercise ordinary  care  if  obeying  orders  given 
by  the  section  boss  is  pro[)erly  refused  in  a 
suit  by  a  section  hand  against  a  company 
for  injuries  sustained  while  removing  a 
hand-car  from  the  track.  Siiti/h  \.S/.  Paul 
&-  D.  R.  Co.,  51  J//)ift.  86,  52  A'.  II'.  Kffi. 

IOf)<S. 

4;J»>.  fiiul  when  it  d»)es  not.— 

If  a  master  or  another  servant  stantling  to- 
ward tlie  servant  injured  in  the  relation  of 
superior  or  vice-principal,  orders  the  latter 
into  a  situation  of  danger,  and  he  obeys 
and  is  thereby  injured,  the  law  will  not 
charge  liim  with  contributory  negligence, 
unless  the  danger  was  so  glaring  that  no 
prudent  man  would  have  entered  into  it 
even  under  orders  from  one  having  author- 
ity over  him.  Miller  v.  Union  Pac.  A'.  Co., 
4  .MeCrary  ( U.  S.)  1 1 5,  12  Fed.  Pep.  600. 
Thompson  v.  Chicago,  M.  >S-»  .SV.  P.  R.  Co.,  4 
McCrary  (U.  S.)  629,  14  J'ei/.  Rep.  564. 
Colorado  Midland  R.  Co.  v.  O'Prien,  48  Am, 
(1^  Eng.  R.  Cas.  235,  16  Colo.  219,  27  Pac.  Rep. 
701.  Chicago  6-^  .V.  W.  R.  Co.  v.  Bayfield,  37 
Mich.  205.— Quo  rKi)  in  Richmond  &  D.  R. 
Co.  V.  Riidd,  88  Va.  Q,\?,.— Davis  v.  Louis- 
ville, X.  O,  S-^  T.  R.  Co.,  69  J/iss.  136,  10  So. 
/up.  450.  Herrinian  v.  Chicago  6-  A.  R, 
Co.,  27  Mo.  App.  435.— .\P1'L1KU  IN  Ballard 
V.  Chicago,  R.  I.  &  1'.  R.  Co.,  51  Mo.  Aj)p. 
453. — Fogus  V.  Chicago  &^  A.  A'.  Co.,  50  Mo. 
.Ipp.  250.— Quoting  Keoganr'.  Kavanaugh, 
62  Mo.  230;  Stephens  v.  Hannibal  &  St.  J. 
R.  Co.,  96  Mo.  207 ;  Shortel  ?/.  St,  Joseph, 
104  Mo.  I  \\.—Lofrano  v.  Ncu  York  &^  Mt. 
V.  Water  Co.,  29  A'.  Y.  S.  R.  557,  8  A'.  Y. 

Supp.717. 

A  servant  is  not,  at  the  peril  of  beincj  dis- 
charged, bound  to  set  up  his  judgment 
agiinst  that  of  his  master  about  things f>ver 
which  there  can  be  a  diflference  of  opinion 


in  the  minds  of  reasonably  prudent  persons. 
Stephens  v.  Hannibal  &^  St.  J.  R.  Co.,  38 
A/n.  &>  Eng.  R.  Cas.  1 10,  96  Mo.  207,  9  S. 
W.  Rep.  589.  H/ggins  V.  Missouri  Pac.  R. 
Co.,  43  Mo.  App.  547- 

An  employe  who  does  what  he  is  or- 
dered to  do  is  not  in  fault,  but  is  protected 
to  a  reasonable  extent  by  the  order  while 
engaged  in  performing  the  special  duty  en- 
joined upon  him.  Pennsylvania  Co.  v. 
O'Shaughnessy,  41  Am.  &~'  Eng.  R.  Cas.  479, 
122  Ind.  588,  23  A'.  E.  Rep.  675. 

The  bare  fact  that  an  employe  is  directed 
by  his  superior  in  charge  to  perform  an  act 
at  a  time  and  under  such  circumstances  as 
that  a  person  would  reasonably  apprehend 
danger  therefrom,  would  not  justify  his  dis- 
obedience of  such  orders  ;  hence  to  assume 
such  position  of  danger,  in  obedience  to 
such  direction,  is  not,  of  itself,  negligence. 
Frandsen  v.  Chicago,  R.  I.  &*  P.  R.  Co.,  36 
loiva  372. 

Where  an  employe  is  injured  in  the  per- 
formance of  extra-perilous  work  under  the 
order  of  the  company,  he  may  maintain  an 
action  where  the  company  was  negligent  in 
not  providing  a  safe  place  in  which  he  might 
work  and  in  failing  to  warn  him  of  the  extra 
danger.  Stachman  v.  Chicago  lS^»  A'.  W.  R. 
Co.,  So  Wis.  428,  50  .X.  W.  Rep.  404. 

4:{(>.  Obeying  iinanthorized  order. 
— A  master  is  estopped  from  insisting  that 
his  servant  is  in  the  wrong  in  not  refusing 
to  obey  an  unwarranted  order.  Chicago  &» 
N.  W.  R.  Co.  V.  Bayfield.  37  J/ich.  205. 

The  employe  of  a  railroad  company  is  in 
fault,  when  he  knowingly  exposes  himself  to 
extraordinary  danger  at  night,  by  assisting 
to  carry  a  train  over  the  unsafe  track  of  an- 
other railroad.  The  corporation  does  not 
insure  his  safety  agaitist  reckless  locomo- 
tion which  he  assists  to  conduct,  with 
knowledge  that  it  lies  outside  of  his  regu- 
lar employment;  and  it  cannot  be  right- 
fully presumed  that  the  corporation  has  au- 
thorized, or  will  sanction,  the  order  of  any 
officer  or  agent  who  directs  business  to  pro- 
ceed under  circumstances  which  place  both 
life  and  property  in  obvious  and  unusual 
peril.  Gallo^way  v.  Western  &*  A.  R.  Co.,  57 
Ga.  512. 

Where  an  employe  gets  under  a  car  to  re- 
pair it  while  standing  on  a  track  which  he 
knows,  under  a  rule  of  the  company,  is  used 
exclusively  for  switching  cars,  and  is  in- 
jured, it  is  no  answer  to  a  charge  of  con- 
tributory negligence  that  his  foreman  told 
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him  to  go  there,  in  the  absence  of  evidence 
that  the  foreman  had  authority  to  change 
the  rules  of  the  company  and  direct  where 
the  worli  should  be  done.  Kcenan  v.  New 
York,  L.  E.  &'  11'.  A'.  Co.,  49  ^^'•  I^-  ■^'-  A'. 
513,  21  A'.  ]'.  Si/p/>.  445.  -  ''''«'■•  34- 

437.  Obedieiiee  to  order  tliroiigli 
f'oar  of(lis<;liur{j«!. — A  command  accom- 
panied by  a  threat  is  a  command  to  which  a 
servant  is  not  hound  to  submit.  Capper  v. 
Louisville,  E.  &•  St.  L.  R.  Co.,  21  Am.  &* 
Kng.  K.  Cas.  525,  103  Ind.  305,2  N.E.Kep. 

749- 

A  section  hand  injured  while  using  a  de- 
fective hammer  may  recover  where  the 
danger  is  not  so  glaring  that  a  man  of  or- 
dinary prudence  would  refuse  to  take  the 
risk,  and  where  he  is  directed  by  his  boss 
to  use  it  or  be  discharged.  East  Tenn.,  V. 
Z-^  G.  R.  Co.  V.  DuJJiehi,  iS  Am.  (5-  Eng.  R. 
Cas.  35,  12  Lea  (Tenn.)  63,  47  Am.  Rep.  319. 
— Rkviewing  Louisville  &  N.  R.  Co.  v. 
Howler,  9  Heisk.  (Tenn.)  866.— Followed 
IN  East  Tenn.,  V.  &  G.  R.  Co.  7/.  Stewart, 
21  Am.  &  Eng.  R.  Cas.  614,  13  Lea  432. 

If  the  conductor  of  an  east-bound  train 
standing  at  a  station  on  a  single-track  rail- 
road, acting  under  orders  from  liis  superior, 
issued  under  a  misapprehension  and  tem- 
porary forgetfulness  of  rules  equally  known 
to  both,  which  gave  the  right  of  way  to  an 
overdue  west-bound  train,  starts  Ii:3  train 
without  a  protest  other  than  to  say  that  he 
would  not  take  the  .esponsibility,  and  then 
goi's  about  his  duties  thereon,  he  is  not  in 
tlic  exercise  of  due  care,  such  as  will  enable 
him  to  maintain  an  action  against  the  com- 
pany for  personal  injuries  resulting  from  a 
subsequent  collision  of  the  trains;  and  if. 
knowing  that  the  service  was  dangerous,  he 
uiulcrtook  it  through  fear  of  losing  his  po- 
sit ion  if  he  disobeyed,  he  will  be  taken  to 
liave  assumed  the  risk.  IVescott  v.  Aleit/ 
]'<»i'  &->  .v.  E.  R.  Co.,  153  Mass.  460,  27  TV. 
/;.  A'e/>.  10. 

438.  1  'isoboyiii^  orders,  {generally. 
—A  servant  cannot  recover  if  his  injury  was 
the  direct  result  of  his  own  disobedience  of 
orders.  Knight  v.  Cooper,  36  IV.  Va.  zyi, 
14  S.  E.  Rep.  999. 

It  is  the  right  and  duty  of  the  conductor 
in  charge  of  the  train  and  representing  the 
company  to  give  all  necessary  orders  for  the 
protection  of  the  interest  of  the  company 
and  the  safety  of  its  servants ;  and  if  he 
gave  an  order  not  to  sit  with  legs  hanging 
over  the  side  of  the  car,  and  it  was  a  rea- 


sonable order  and  the  servant  disobeyed  it 
and  was  injured,  he  could  not  afterwards 
say  it  was  not  an  order,  but  simi)ly  advice  or 
warning  against  danger;  nor  could  he  say 
that,  while  he  was  riding  from  one  point  on 
the  road  to  anotiier,  and  had  nothing  to  do 
with  the  running  of  the  train,  it  was  not 
such  an  order  as  he  was  bound  to  obey. 
Prather  v.  Richmond  &*  D.  R.  Co.,  80  Ga. 
427,  9  S.  E.  Rep.  530. 

Plaintifl's  intestate  was  an  old  miner  and 
was  killed  while  making  an  excavation,  by 
the  earth  falling  on  him.  They  were  in  the 
habit  of  digging  under  the  clay  or  earth  at 
the  bottom,  and  then  prying  it  down  from 
the  top,  which  was  regarded  as  dangerous, 
and  they  had  been  so  told  by  their  superin- 
tendent and  cautioned  against  it  by  their 
foreman,  and  some  of  the  men  had  gone  at 
other  work  rather  than  to  continue;  and  it 
seemed  that  the  intestate  might  have  had 
other  work.  Held,  that  a  verdict  for  the 
defendant  was  properly  directed.  (Walker, 
Scott,  and  Dickey,  JJ.,  dissenting.)  Sim- 
tnofis  V.  Chicago  S^  T.  R.  Co.,  18  Am.  &*  Eng, 
R.  Cas.  50,  wo  III.  340.— Applied  in  Elliot 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  38  Am.  & 
Eng.  R.  Cas.  62,  5  Dak.  523,  3  L.  R.  A.  363, 
41  N.  W.  Rep.  758. 

Where  there  is  evidence  that  the  manager 
of  the  railway  had  directed  the  conductor 
of  the  train  and  the  engine  driver  on  the 
day  of  the  accident,  not  to  cross  the  bridge 
until  it  was  examined,  which  order  they  dis- 
obeyed— held,  that  as  the  conductor  and  the 
engine  driver  were  the  fellow-servants  of 
the  deceased,  it  should  have  been  left  to  the 
jury  to  find  whether  their  disobedience  of 
the  order  was  the  proximate  cause  of  his 
death.  Cantey  v.  Caraquet  R,  Co.,  29  Nciu 
Br  tin.  425. 

43i>.  Disobeying  iiiiaiitliorizcd  4»r- 
der. —  It  is  no  defense  to  a  suit  for  per- 
sonal injury  sustained  in  a  collision  by  a 
baggage  nuister.  that  he  acted  in  disobedi- 
ence of  an  order  of  the  conductor,  he  iiav- 
ing  no  authority  to  give  an  order  pertaining 
to  the  protection  of  the  life  of  the  plaintiff. 
Georgia  R.  &*  li.  Co.  v.  Rhodes,  56  Ga.  645. 

Where  a  brakeman,  on  going  into  the 
employment  of  a  railroad  company,  signs  a 
contract  binding  him  to  obey  all  orders, 
rules,  and  regulations,  but  in  which  the 
general  language  applies  equally  to  all 
classes  of  employes,  the  asireemLMii  t)  ohoy 
all  orders  must  be  construed  to  a|)i)ly  to  all 
which  are  issued  to  him  in  the  line  of  duty 
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in  whicli  he  is  employed;  and  it  docs  not 
empower  the  company  to  assign  him  to 
other  (hitics  wliolly  disconnected  therewith 
and  ditfcrinj^  tlicrefrom.  And  wiiiU--  the 
chiiise  biiidint,'  iilm  to  use  care  and  caution 
;i;i!ilits  tt)  anythin;^  he  may  undfrtakc  to  do, 
it  is  for  th<'  jury  to  decide  whctlier  lii:  lias 
violated  it.  /(vVtw  v.  j.,i/:r  S//(»r  ^-^  J/.  S. 
A'.  Ci>.,  iS  .////.  i?-«  E>{t;.  J\.  Cits.  :2i,  49  Mic/i. 
57-;,  14  X.  W.  Rep.  551.— Foi.i.dWi.Ni;  Clii- 
c.^:)  ^'v-  M.  \V.  K.  Co.  t/.  Hayfu-id,  },■]  Midi. 
205.  -Di.'iAPi'ROVKn  IN  Hoi^an  7-.  Noriiicrri 
I'ac.  K.  Co..  53  .\m.  >S:  Kni>.  R.  Cas.  3S4,  33 
Fed.  Rep.  519. 

b.  i^articular  Rules  and  Orders. 

4-K).  Illustrations  of  violations  of 
I>arli«-ii]ar  rules,  Konrrally.— .An  cn^i- 
neiT  will  be  presumed  tti  iiave  assumed  the 
risk  of  injury  in  runnini:;  liis  train  into  a 
station,  where  one  rule  of  the  company  re- 
(piites  him  to  approach  stations  "with 
i;reat  care,"  and  anotiicr  provides  tliat  he  is 
not  entitled  t(j  notice  that  a  precedirir;  train 
is  late.  Illinois  C.  A'.  Co.  v.  J\',vr,  26  III. 
App.  356. 

A  rule  of  a  railroad  company  in  these 
words — "  In  all  cases  of  doubt,  take  the 
safe  side  and  run  no  risks,"  implies  that  an 
employe  must  e.xcrcise  juds^ment  and  dis- 
cretion in  determining;  wdiether  thfre  is 
danj;er  in  doins;  a  thiiijj;  in  a  certain  way  or 
at  a  certain  lime;  and  in  case  he  does  in 
fact  incur  lianijer  and  is  injured,  he  is  not 
necessarily  ijuilty  of  contributory  ne!.;li- 
!j;eiice,  but  it  is  a  question  for  the  jury 
whether  he  failed  properly  to  e.xercise  the 
discretion  with  which  he  was  vested. 
lUiciclni.'  V.  Central  Anua  R.  Co.,  64  /ijt.-,? 
603,  21  A'.  \V.  Rrp.  103.— Kkvikwim;  Illi- 
nois C.  R.  Co.  V.  Houck,  72  111.  285; 
Shanny  T'.  .\ndroscoiifi;in  Mills,  66  Me.  420; 
AVolscy  V.  Lake  Shore  iSr  M.  S.  R.  Co.,  33 
Ohio  St.  227;  ONeill  v.  Keokuk  &  U.  M. 
R.  C(j.,  45  Iowa  546. 

.\  person  in  the  employ  of  a  railway  com- 
pany as  van-ifuard,  who  knows  of  a  rule  of 
the  company  that  no  van-jj;uard  under  the 
aj;e  of  fifteen  is  ever  to  drive  a  van,  is 
{guilty  of  contril)utory  negliijence  in  at- 
teniptiiiju;  to  do  so,  and  if  he  is  injured 
wdiile  driving  he  cannot  recover.  Hunker 
V.  MidLind  R.  Co.,  47  L.  T.  476,  31  \V.  R. 
231. 

441.  Illustrations  of  obedience  to 
Itartlcular    urderM.  —  (i)     Contributory 


ne^li^ence. — Where  a  servant  obeyed  the 
order  of  a  superior  servant  to  mount  a 
locomotive  running  at  from  six  to  twelve 
miles  jjer  hour — held,  that  the  company  was 
not  liable  for  the  injury  thereby  sustained. 
Roiil  V.  East  Tenn.,  V.  &=  G.  R.  Co.,  85  (.Ja. 
ujj,  n  S.  E.  Rep.  558. 

Where  an  employe  was  ordered  to  move 
a  certain  car  the  machinery  of  which  was 
out  of  order,  and  in  attempting  to  move  it 
by  such  machinery,  which  was  the  means 
prnvided  for  that  pur[)osf,  sustained  an  in- 
jury, and  where  it  is  averred  in  defense  that 
such  injury  was  due  to  plaintilT's  own  negli- 
gence, he  knowing  that  the  machinery  was 
out  of  order,  the  only  facts  in  issue  are 
(i)  whether  plainiifT  was  or  was  not  igno- 
rant of  the  unsafe  condition  of  the  machin- 
ery, and  (2)  what  damage  he  suffered  from 
the  injury.  Conlin  v.  San  Erancisco  &->  S. 
J.  R.  Co.,  36  Cal.  404. 

Where  the  plaintiff,  in  obedience  to  the 
orders  of  his  superior,  attempted  to  get 
upon  the  pilot  of  a  moving  locomotive, 
and  in  doing  so  his  clothes  were  caught  in 
the  s|)linlers  on  a  worn  rd\\—held,  that  even 
if  the  master  was  negligent  in  not  repairing 
the  rail,  yet  it  was  the  duty  of  the  servant 
to  use  reasonable  care,  and  it  was  error  in 
the  trial  judge  to  ch.irge  the  juiy  that  if 
the  plaintiff  was  ignorant  of  the  condition  of 
the  rail,  and  got  on  the  engine  in  obedience 
to  the  order,  he  was  entitled  to  recover. 
Cornwall  v.  Charlotte.  C  &^  A.  R.  Co.,  97 
A'.  Car.  M,  2  S.  E.  Rep.  659.— QuoriXG 
Doggett  V.  Richmond  &  D.  R.  Co'.,  78  N. 
Car.  305. 

(2)  A'ot  eontribiitory  net^ligenee. —  .\  yard 
master  ordered  to  bring  out  cars  immedi- 
ately is  not  chargeable  with  contributory 
negligence  where  he  is  injured  in  going  bf- 
tweeii  cars,  one  of  which  is  loaded  with 
lumber  jirojecting  over  the  end,  wdiereby  he 
is  injured,  because  he  did  not  make  a  prior 
examination  before  a'tempiing  to  couple  it. 
He  had  a  riglit  to  presume  that  it  was 
safely  loaded  for  transfiortation.  Haui^h  v. 
Chieago,  R.  I.  &*  P.  R.  Co.,  31  ^lin.  &*  Eng. 
R.  Cas.  173,  73  hnua  66,  35  A'^,  W.  Rep.  116. 
— Not  followed  in  Jacksonville,  T.  &  K. 
W.  R.  Co.  7'.  Galvin.  29  Fla.  636. 

An  engineer  discovered  defects  in  his  en- 
gine in  the  morning  and  immediately  re- 
ported it  for  repairs,  hut  found  in  the  even- 
ing tliat  the  repairs  had  not  been  made,  and 
objected  to  running  it  further.  He  was 
then  told  by  the  foreman  to  run  it  to  a  cer- 
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tain station,  where  he  would  have  it  fixed, 
if  there  was  time;  if  not,  he  would  have  it 
fixed  on  their  return.  While  running  to 
the  station  named,  the  engineer  was  injured 
by  reason  of  the  defects.  HelJ,  that  he 
was  not  chargeable  with  contributory  neg- 
ligence. Greene  v.  Minneapolis  &>  6'/.  L. 
A\  Co.,  15  A/n.  &*  En^.  A\  Cas.  214,  31 
J//;/«.  248,  47  Am.  Rep.  785,  17  ^\'.  ]\  .  Rep. 
37S.— Kevikweu  in  Indianapolis  &  St.  L. 
K.  Co.  V.  Watson,  33  Am.  &  Eng.  R.  Cas. 
334,  114  Ind.  20,  12  West.  Rep.  285,  14  N. 
E.  Rep.  721. 

It  appeared  that  the  foreman  of  a  gang 
of  section  hands  directed  his  men  to  clear 
the  trade  for  an  approaching  train.  Plain- 
till  left  the  track,  but  called  the  foreman's 
attention  to  some  stones  upon  it,  and  the 
foreman  thereu[)on  said,  "  It,  is  time  you 
were  getting  them  oil."  Plaintiff  under- 
stood this  remarl';  as  an  ortler,  and  under- 
took to  remove  the  stones  when  the  train 
was  about  100  yardr-  away.  He  was  struck 
by  the  engine  and  injured.  Held,  that  the 
danger  was  not  so  open  ami  obvious  to  the 
plaintiff  that  he  ouglit  to  Lave  disobeyed 
the  order,  and  that  a  demurrer  to  tiie  evi- 
dence was  properly  overruled.  Stephens  v. 
Uannilhil  &•  St.  J.  R.  Co.,  38  Am,  &>  Eng. 
R.  Cas.  110,  96  Mo.  207,  9  .v.  W.  Rep.  5S9. — 
DisTiNCiuisHKi)  i\  Ring?'.  .Missouri  Pac.  R. 
Co.,  112  Mo.  220.  OiDiT.ii  IN  Fogus  7'. 
Chicago  cSc  A.  R.  Co.,  50  Mo.  App.  250. 

If  a  servant  jump  from  the  master's  mov- 
ing train  in  obedience  to  the  order  of  the 
boss,  and  in  doing  so  is  hurt,  this  will  not 
bar  his  right  of  recovery  uidess  the  danger 
in  obeying  was  so  glaring  that  a  reasonably 
prudent  man  would  not  have  undertaken  it; 
and  whether  it  is  prudent  or  rash  must  be 
determined  by  all  the  attendant  circum- 
stances, and  the  instructions  should  so 
state,  liallard  v.  Cliicai:;o,  R.  I.  &^  P.  R. 
Co.,  51  Mo.  App.  4S3.— Ai'i'LViNG  Herriman 
V.  Chicago  &  A.  R.  Co..  27  Mo.  App.  435  ; 
Stephens  v.  Hannibal  it  St.  |.  R.  Co..  S6 
Mo.  221  ;  Isclier  7'.  St.  L(juis  Bridge  Co.,  95 
Ml).  261. 

44:2.  Itulo  rcs|UH-tiii>;;  Mic  riiiiiiiii}; 
aiul  startiiiu:  of  tmhis.-Obedience  to 
the  regulations  of  a  company  in  regard  to 
the  running  of  its  trains,  with  a  view  to 
their  safety,  is  matter  of  executive  detail 
which  neither  the  corporation  nor  any  gen- 
eral agent  of  it  can  personallv  oversee,  but 
as  to  which  employes  must  be  relied  upon  ; 
and  in  the  absence  of  any  proof  of  a  dis- 
5  D.  R.  D.-16. 


tinction  between  the  duty  of  the  company 
in  starting  trains  and  in  subsequently  run- 
ning them,  it  will  not  be  assumed.  For 
negligence,  therefore,  in  the  observance,  or 
for  disobedience  of  regulations  as  to  the 
running  or  starting  of  trains  to  the  injury 
of  an  employe,  in  tiie  absence  of  otlici 
proof  of  negligence,  the  corporation  is  not 
liable.  Rose  v.  Boston  &'  A.  R.  Co.,  58  jV. 
V.  217,  9  Am.  Ay.  Rep.  515.  —  Al'l'i.viN(; 
Wright  z/.  New  York  C.  R.  Co.,  25  N.  Y.  568. 
— DiSTlNGUl.SHED  IN  Potter  v.  New  York 
C.  &  H.  R.  R.  Co.,  136  N.  Y.  77.  Fol- 
lowed IN  Slater  f.  Jewett,  5  Am.  &  Eng.  R. 
Cas.  515,  85  N.  Y.  61,  39  Am.  Rep.  627. 
Quoted  in  Hankins  7'.  New  York,  L.  E.  & 
W.  R.  Co.,  55  Hun  51,  28  N.  Y.  S.  R.  59,  8 
N.  Y.  Supp.  272.— Slater  v.  /ezcett,  5  ,lm. 
&^  Eng.  R.  Cas.  515,  85  X.  Y.  61,  -^f)  Am. 
Rep.  627. 

443.  Uiilc  liiiiitiiij*-  the  lirsul  of 
steam  to  be  carried. — If  the  boiier  of 
an  engine  has  an  apparent  defect,  and  the 
engineer  continues  running  it  with  a  head 
of  steam  higher  than  he  was  instructed  10 
carry,  he  cannot  recover  damages  for  any 
injury  lie  might  sustain  from  ilie  explo- 
sion of  the  boiler,  nor  can  his  widow  or  his 
heirs  recover  damages  for  his  death  under 
such  circumstances.  Uithglt  v.  .\Va'  Orleans 
iS-»  C.  R.  Co.,  6  La.  ,/«//.  495. — .Ari'RovKD 
IN  Palfrey  v.  Portland,  S.  &  P.  R.  Co.,  4 
Allen  (Mass.)  55.  Followed  in  Herman 
V.  New  Orleans  &  C.   R.  Co.,  11  La.  Ann.  5. 

444.  Rule  forbuhHiig:  eer(aiii  eiii- 
ploye.s  IVoia  operating'  eiiK'iiie.  — 
Where  the  engineer  of  a  locomotive  |)laces 
it  in  the  hands  of  a  fireman  incompetent 
to  manage  it,  contrary  to  the  rules  of  the 
company  in  whose  employ  he  is,  he  is  guilty 
of  negligence.  Ohio  &*  M.  R.  Co.  v.  Col- 
lam,  5  Am.  &»  Eng.  R.  Cas.  554,  ^i  ^"'''• 
261,  38  .,■////.  Rep.  134. 

Where  there  was  an  cstablisdicd  usage  on 
the  part  of  tiie  engineers  of  the  com  pan  v, 
known  and  ac(|uiesce(i  in  by  the  superior  olli- 
cers,  to  allow  firemen  to  make  short  moves 
when  the  engineer  was  not  on  liie  engine,  but 
near  enough  to  give  directions,  the  engi- 
neer, under  the  circumstances  of  this  case, 
should  not  be  held  guilt)'  of  contributory 
negligence  for  violating  a  rule  not  to  per- 
mit firemci.  to  operate  the  engine  when  the 
engineer  was  not  upon  it.  Knowledge  of 
such  usage  w^inA  not  be  shown  by  direct 
e\  idcnce  that  the  olficers  saw  it  practised, 
but  it  may  be  inferred  from  circumstances, 
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as  from  its  noto'rieiy,  long  standin.c;,  and 
that  it  was  known  to  the  company's  em- 
ployes. Harry  v.  Jlaniiilidl  &"  St.  J.  A'.  Co., 
98  J/<;.  62,  II  .S".  Jr.  Kfp  30.S.— Fdi.LowKl) 
IN  Nonliein  Pac.  K.  Co.  v.  Nickels,  53  Am. 
&  Kng.  R.  Cas.  388,  50  Fed.  Rep.  71S,  4  U. 
S.  App.  369.  I  C.  C.  A.  625. 

PlaiiUilT,  who  was  eiupioyed  about  an  en- 
gine and  a  ]>ileclrivcr,  tocjk  the  place  of 
a  train  cnginixr  who  was  sick,  and  ran  a 
train  convejiiig  the  engine  and  the  pile- 
driver  out  to  where  they  were  to  be  used, 
and  after  getting  there,  went  to  the  rear  of 
the  train,  and  was  injured  by  an  explosion 
of  the  engine  which  accnmpanicd  the  pile- 
driver.  He  was  charged  with  contributory 
negligonre  in  taking ciiarge  of  the  engine  in 
violation  of  a  rule  of  the  company  ;  but  it 
appeared  that  it  was  the  general  usage  for 
other  employes  to  take  charge  of  the  engine 
where  the  regidar  engineer  was  sick  or  dis- 
abled. llcU,  that  he  was  not  prevented 
from  recovering  by  thus  going  on  the  train. 
East  Line  5^  K.  R.  R.  Co.  v.  Scott,  38  Am. 
&>  F.ii^.  R.  Cas.  16,  72  TV.r.  70,  10  S.  JV. 
Rcfi.  298. 

445.  Hiilc  IVtrbiddin^'  riding  on 
ciifjiiip.*  -A  company  is  not  responsible 
for  the  death  of  one  of  a  crew  operating  a 
train,  caused  by  a  collision,  where  it  appears 
that  the  deceased  had  voluntarily  left  his 
post  of  duty  and  gone  to  ride  on  the  engine 
in  violation  of  a  rule  of  the  company,  and 
that  he  would  not  have  been  injured  if  he 
had  remained  at  his  post  of  duty.  Louis- 
ville  £-  .V.  R.  Co.  V.  jr//soit.  88  7'eiifi.  316, 
12.S".  IV.  R.-p.  720.  Abend  V.  Tare  Haute 
&^  I.  R.  Co.,  1 7  Am.  &* Eiii^.  R.  Cas.  614,  in 
///.  202.  S/wnaniioa/i  Vai/fv  R.  Co.  v.  Lu- 
cai/o,  86  J'^a.  390,  10  S.  E.  Rep.  422.— Fol- 
lowing Virginia  Midland  R.  Co.  7^  Roach, 
83  Va.  375.— Ri'.viKWKi)  IN  Alcorn  v.  Chi- 
cago iSr  A.  R.  Co.,  108  Mo.  81. — Stoker  v. 
llW/aii,/  R.  Co..  13  [/.  C.  C.  P.  3S6. 

Where  an  engineer  was  injiu-ed  solely  by 
the  falling  of  an  embankment,  he  is  not 
prohibited  from  recovering  by  the  fact  that 
he  was  violating  a  rule  of  the  company  at 
the  time  by  allowing  a  brother  engineer  to 
ride  with  him  on  the  engine,  where  it  ap- 
pears that  the  presence  of  the  other  engi- 
neer in  no  way  contributed  to  the  injury. 
(Warner,  C.J.,  dissenting.)      Central  R.  Co. 


*  When  track  watchman  cannot  recover  for 
injury  resulting  from  gciang  on  engine  in  viola- 
lion  of  company's  orders,  aee  41  Am.  &  Eng.  R, 
Cas.  315,  ahstt'. 


V.  MitiheU.  \  Am.  &^  Eng.  R.  Cas.  145,  63 
Oa.  173. — Following  Rowland  v.  Cannon, 
35  Ga.  105. 

The  mere  fact  that  a  brakeman  who  was 
injured  was  at  the  time  in  the  engineer's 
cab  instead  of  at  the  brakes  is  not  such  con. 
tributory  negligence  as  to  defeat  a  recovery, 
where  it  does  not  appear  that  his  absence 
from  the  brakes  contributed  to  the  injury, 
nor  that  he  exposed  himself  to  any  greater 
danger  by  going  into  the  cab  than  if  he  had 
remained  at  tlie  brakes.  Conners  v.  J>ur- 
linglon,  C.  R.  &•  A'.  R.  Co.,  71  /o7C'a  490,  32 
A',  ir.  Rep.  465.— Distinguishing  Flayer 
7'.  Burlington,  C.  R.  &  N.   R.  Co.,  62  Iowa 

723- 

Plaintiff,  a   switchman,  was   ordered   by 

the  yard  master  to  go  with  the  switch  loco- 
motive to  a  transfer  boat  and  bring  away 
certain  passengers.  There  was  no  conduc- 
tor, and  the  order  was  given  to  the  engineer 
and  switchman,  but  there  was  some  conOict 
of  evidence  as  to  which  was  to  be  consider 'd 
in  charge.  A  flat  car  was  attached  to  the 
locomotive,  used  in  place  of  a  tender,  and 
there  was  evidence  on  the  part  of  the  de- 
fendant that  the  switchman's  place  was  on 
it ;  but  he  went  in  the  cab  of  the  Ificomotive, 
where  a  notice  was  posted  that  no  one  was 
allowed  to  ride  there  except  the  engineer 
and  llreman.  During  the  trip  he  was  in- 
jured. J/e/t/,  that  he  could  not  recover  if 
he  knew  of  the  regulation  and  was  there  in 
violation  of  it,  unless  the  jury  should  find 
from  the  evidence  that  such  regulation  did 
not  apply  to  him,  or  had  been  waived  hy 
non-enforcement.  Smith  v.  Memphis &>  L. 
R.  R.  Co.,  18  Fe,f.  Rep.  304. 

440.  KiilRforbiddiiiji^ri'idiii^oii  top 
of  oar. — A  conductor  of  a  freight  train,  in 
violation  of  a  known  rule  of  the  company, 
boarded  a  train  while  it  was  moving  and 
was  knocked  down  and  injured  by  coming 
in  contact  with  an  overlie  ul  bridge  while 
standing  on  the  top  of  a  box  car.  There 
was  evidence  that  it  was  customary  and 
sometimes  the  duty  of  the  conductors,  al- 
though forbidden  hy  a  rule,  to  be  on  the  top 
of  box  cars,  and  that  the  conductor  could 
not  board  the  train  while  going  back  to  the 
caboose  on  account  of  obstructions  along 
the  track.  Held,  that  he  was  guilty  of  con- 
tributory negligence,  and  there  could  be  no 
recovery.     San  Antonio  &•  A.  P.  R.  Co.  v. 

Wallace,  44    Am.  &*   Eng.  R.   Cas.  564,  76 

Tex.  636,  13  i\   W.  Rep.  565. 
Plaintiff,  a  brakeman  on  a  freight  train, 
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was  injured  by  coming  in  contact  with  an 
overhead  bridge  while  on  top  of  a  high  car, 
oil  ii  dark  nij;ht,  wiien  he  could  not  see  tlie 
bridge.  It  appeared,  according  to  one  rule 
of  ihe  company,  that  the  proximity  of  tlie 
train  to  a  station  required  liim  to  be  on  lop 
of  the  cars,  while  another  rule  forbade  em- 
ployes to  be  on  top  of  the  cars  when  ap- 
proaching bridges.  Held,  that  the  jury 
should  iiave  been  iiisttucted  to  determine 
from  all  the  facts  in  evidence  whetiicr,  under 
a  fair  and  reasonatile  construction  of  all 
the  rules,  plaintill  was  in  the  line  of  duty 
when  injured;  and  if  he  failed  to  observe 
one  of  the  rules,  whether  it  was  under 
such  circumstances  as  was  justifiable.  Clii- 
CiXi^o  iS-*  A.  R.  Co,  V.  Matthnus,  39  ///.  App. 

54'. 

447.  Kiile  forbidding;  use  of  ladder 
oil  one  .side  of  car, — Where  a  rule  of  a 
company  advises  the  brakemen  of  the  dan- 
gers resulting  from  using  the  ladder  of  cars 
on  the  side  next  to  water  tanks  and  coal 
chutes,  and  the  evidence  shows  fully  that 
deceased  was  killed  by  being  struck  by  a 
water  tank,  and  that  he  was  acting  in  viola, 
tion  of  the  rule,  a  verdict  in  favor  of  his  ad- 
ministratrix will  be  reversed.  Chica^i^o  <&* 
A.  R.  Co.  V.  Crou)der,\()  III.  App.  154. 

44K.  Rule  requiring  employe  to 
reiimiii  in  middle  of  train. — The  rules 
of  a  company  required  freight  conductors 
to  remain  in  the  middle  of  their  trains  while 
descending  a  grade,  but  in  all  emergencies 
or  doubtful  cases  they  were  required  to 
"  take  the  safe  side  " —  that  is,  to  exercise 
their  judgment.  G.,  a  conductor,  left  the 
middle  of  his  train,  while  descending  a  grade, 
to  go  forward  and  tell  the  engineer  to  look 
out  for  enuines  of  another  company  which 
had  been  known  to  exceed  their  limits  and 
gf?t  upon  the  track.  Held,  that  this  was  a 
reasonable  errand;  that  he  was  not  guilty 
of  contributory  negligence  in  going  forward, 
antl  could  recover  if  injured  while  so  doing. 
Somi-ysft  <5^  C.  R.  Co.  v.  Galbrm'ih,  23  Am. 
<S^»  Eiiff.  R.  Cas.  375,  109  Pa.  S/.  32,  i  A/l. 
Rep.  371. 

44J).  Rule  requiring:  stops  near 
crossing  of  another  railroad.— The 
engineer  was  required,  by  a  rule  of  the  com- 
pany in  whose  employ  both  he  and  the  plain- 
tifi  were  engaged,  to  stop  the  engine  at  a 
"stop-board,"  400  feet  from  the  crossing. 
Held,  that  in  an  action  for  an  injury  caused 
by  the  alleged  negligence  of  the  defendant, 
the  failure  to  stop  in  strict  obedience  to  such 


rule  was  not  conclusive  evidence  of  negli- 
gence on  the  part  of  such  employes.  Hanson 
V.  Minneapolis  &*  St.  L.  R.  Co.,  32  Am.  &^ 
Eng.  R.  Cas.  13,  37  Minn.  355,  34  N.  IV. 
Rip.  223. 

4i)0.  Rule  or  order  respecting  get- 
ting  on  or  off  cars  or  engines.— A 
switchman  who  is  injured  while  viol;. ting 
an  express  rule  of  the  railroad  company, 
which  forbids  jumping  on  a  switch  engine 
while  it  is  in  motion,  by  standing  in  the 
middle  of  the  track  and  stepping  on  the 
foot-board,  is  guilty  of  contributory  negli- 
gence. Francis  v.  Kansas  City,  St.  J.  &^  C. 
B.  R.  Co.,  53  Am.  &>  Eng.  R.  Cas.  410,  no 
Mo.  3S7,  19  S.  IV.  Rep.  935. 

Such  a  rule  is  not  rendered  nugatory  by 
the  fact  that  the  employes  violated  it  at 
will,  where  the  evidence  shows  that  it  was 
enforced  by  the  company,  and  the  rule  itself 
stated  that  the  yard  men  were  in  the  habit 
of  jumping  on  engines  in  the  manner  for- 
bidden, and  that  its  express  purpose  was  to 
put  an  end  to  the  practice.  Francis  v.  Kan- 
sas City,  St./.  i^  C.  B.  R.  Co.,  53  Am.  6^ 
Eng.  R.  Cas.  410,  1 10  Mo.  387, 19  S.  M^.  Rep. 

935- 

Whether  or  not  the  switchman  had  knowl- 
edge of  the  existence  of  the  rule  was,  under 
the  facts  and  circumstances  in  evidence  in 
the  case,  a  question  for  the  determination  of 
the  jury.  Francis  v.  Kansas  City,  St.  J.  &* 
C.  B.  R.  Co.,  S3  <m.  &>  Eng.  R.  Cas.  410,  1 10 
J\fo.  3S7,  19  S.  H\  Rep.  935. 

If  a  fireman,  contrary  to  the  orders  of  his 
company,  attempts  to  mount  a  tender  at 
the  end  approaching  him,  without  wait- 
ing until  the  cab  step  comes  opposite  him, 
where  he  might  with  safety  enter  at  the 
proper  place,  he  cannot  recover  for  injuries 
received  by  reason  of  a  hand-hold  upon  the 
tender  giving  way.  Murray  v.  Gitlf,  C.  &^ 
S.  F.  R.  Co.,  38  Am.  6-  Eng.  R.  Cas.  177, 
73  Tex.  2,  II  .S".  IV.  Rep.  125. 

The  conductor  had  given  express  instruc- 
tions to  brakemen  "  not  to  get  on  or  ofT  the 
work  side  of  cars,  or  get  down  or  climb  up 
while  they  were  moving — that  is,  around 
elevators,  stock  yards,  and  so  on."  In  this 
case  it  was  not  regarded  that  the  brakeman 
violated  this  order,  as  there  was  no  impedi- 
ment between  him  and  the  telegraph  pole 
when  he  attempted  to  get  down.  Nor  was 
the  brakeman  chargeable  with  negligence 
in  not  looking  and  seeing  the  pole  in  time 
to  save  himself.  Chicago  &*  I.  K.  Co,  v.  RuS' 
sell,  91  ///.  298. 
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451.     Rule     rcspectiiifir     rate     of 

H|>ee<l.*— Where  the  undisputed  evidence 
shows  that  an  engineer  violated  a  rule  of 
the  company  in  the  manner  of  passing 
switches  and  turn-ouis,  and  in  respect  to 
the  speed  of  his  train,  and  the  precaution 
to  be  used  to  prevent  collisions,  and  that 
an  injury  occurred  in  a  collision,  at  least  in 
part,  through  his  failure  to  observe  these 
rules,  there  can  be  no  recovery,  though  the 
company  may  have  been  somewhat  negli- 
gent. Savannah,  F,  &•  VV.  /v'.  Co.  v.  Folks, 
76  Ga.  527. 

Notwithstanrii  1'^  an  error  by  a  telegraph 
operator,  where  the  injury  to  an  engineer 
was  directly  contributed  to  by  his  violation 
of  the  rules  as  to  speed,  he  cannot  recover. 
Sutherland  v.  Troy  .S^•  B.  R.  Co.,  125  A^  V. 
737,  ment.,  26  .V.  E.  Rep.  609,  35  N.  V.  S.  R. 
853  ;  reversing  54  Hun  639,  mem.,  28  A'.  Y. 
S.  R.  201,  s".V.  Y.  Supp.  S3.— Quoted  i>f 
liurke  V.  Syracuse.  B.  &  N.  Y.  rTCo.,  52  N. 
Y.  S.  W.  813,23  N.  Y.  Supp.  458. 

Plaintiff's  intestate,  an  engineer  on  a 
freii;ht  train,  was  killed  in  a  collision  with 
a  passenger  train.  It  appeared  that  at  the 
time  he  was  violating  two  rules  of  the  com- 
pany, one  limiting  the  rate  of  speed  at 
which  he  should  run,  and  the  other,  that 
freight  trains  must  in  all  cases  keep  ten  min- 
utes out  of  the  way  of  passenger  trains ;  and 
if  the  latter  rule  had  been  obeyed  he  would 
have  stopped  at  a  station  until  the  colliding 
train  had  passed.  He'd,  that  he  was  guilty 
of  contributory  negligence  and  there  could 
be  no  recovery,  though  the, train  dispatcher 
may  have  also  been  negligent  in  not  giving 
proper  (jrders.  Sutherland  v.  Troy  &^  B.  R. 
Co.,  35  A^.  Y.  S.  R.  853,  125  A^.  Y.  727, 
mem. ,  26  jV.  E.  Ref>.  609 ;  reversing  54  Hun 
639,  mem.,  28  A^.  Y.  S.  R.  20\,SN.  Y.  Supp. 
83. 

A  railroad  engineer  cannot  recover  from 
the  company  for  an  injury  which  is  the  re- 
sult of  his  own  nep;iigence  in  running  at  a 
prohibited  rate  of  speed,  and  that  of  an- 
other engineer  in  disobeying  the  orders  of 
the  train  dispatcher.  So  far  as  the  injury 
was  the  result  of  the  negligence  of  the  other 
engineer  they  must  be  regarded  as  fellow- 
servants.  Norfolk  <S-«  \V.  R.  Co.  v.  Linda- 
mood,  {Va.)  14  S.  E.  Rep.  694.— FOLLOWING 

*  Liability  of  company  for  injury  to  enRineer; 
contributory  negligence  in  running  train  at  a 
prohibited  rate  of  speed,  see  41  Am.  &  Eng.  R. 
Cas,  346,  abstr. 


Norfolk  &  W.  R.  Co.  v.  Donnelh-,  SS  Va. 
853.  14  S.  E.  Rep.  692. 

452.  Or<lers  rcspcetiujf  rate  01 
spcetl. — Where  an  engineer  was  injured 
by  his  gross  negligence  in  running  the  train 
at  mucli  greater  speed  than  his  instructions 
required,  over  a  part  of  the  road  known  by 
him  to  be  in  bad  condition,  when  iiis  duty 
was  to  slacken  the  speed,  no  recovery  could 
be  had  of  the  company,  even  if  it  was  also 
guilty  of  negligence.  Illinois  C,  R.  Co.  v. 
Patterson,  93  ///.  290. 

An  order  by  the  general  superintendent 
to  engineers  "  not  to  run  faster  than  card 
time"  between  certain  stations,  "and  to 
modify  the  speed  as  much  as  necessary  for 
safety  until  the  track  can  be  got  in  better 
condition,"  docs  not  in  effect  convey  infor- 
mation that,  in  the  opinion  of  the  superin- 
tendent, the  track  is  not  in  good  condition, 
and  an  engineer  cannot  be  said  to  be  guiltv 
of  contributory  negligence  in  running  over 
it  when  hurt.  Flynn  v.  Kansas  City,  St.  J. 
6-  C.  B.  R.  Co.,  I'S  Am.  &*  Eng.  R.  Cas.  23, 
78  A/o.  195.— Quoting  Patterson  v.  Pitts- 
burg &  C.  R.  Co.,  76  Pa.  St.  394 ;  Hawley  7/. 
Northern  C.  R.  Co.,  82  N.  Y.  370. 

453.  AbaiHloiiiiieiit  of  post  of  (liit.v 
contrary  to  riilo.s. — Where  a  brakeman 
on  a  freight  train  receives  an  injury  by  rea- 
son of  a  collision  with  another  train,  and  it 
is  manifest  from  the  evidence  that  by  iiis 
own  failure  to  comply  with  the  duties  re- 
quired of  him  by  the  train  rules,  with  which 
he  was  familiar,  and  by  abandoning  his  post 
and  going  to  sleep,  he  directly  contributed 
to  the  injury  he  received,  no  damages  can 
be  recovered  by  said  brakeman  from  the 
company  for  said  injury.  Easthurn  v.  Nor- 
folk &^  \V.  R.  Co.,  34  W.  Va.  681,  12  6'.  E. 
Rep.  819. 

A  brakeman  on  a  freight  train  is  not 
chargeable  with  contributory  netjiigence  be- 
cause at  the  time  he  is  injured  he  is  below, 
while  a  rule  of  the  company  required  him 
to  be  on  top  of  the  cars,  where  it  appears 
that  there  was  a  dense  fog  at  the  time  and 
lie  could  not  have  seen  so  as  to  avoid  the 
accir.ent  if  he  had  been  on  top  of  the  cars. 
Phillips  v.  Chicago,  M.  &>  St.  P.  R.  Co.,  23 
Am.  &->  Eng.  R.  Cas.  453,  64  JFis.  475,  25 
A',  jr.  Rep'.  544. 

454.  Riilo  reqiiiriiifr  examination 
nn<l  inspection  of  cars.— Where  a  com- 
pany has  a  ride  requiring  its  employes  to 
frequently  examine  the  brakes,  couplings, 
•^nd  running  gear  of  cars  in  their  train  and 
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to  know  that  they  are  in  good  order,  a  fail- 
ure to  comply  with  such  rule,  if  known  to 
the  employes,  will  constitute  negligence  on 
their  part.  Louisville,  E.  &^  St.  L.  Con.  R. 
Co.  V.  Utz,  133  Ind.  265,  32  ;V.  E.  Rep.  881. 
Lit  Croy  v.  Ne'cO  York,  L.  E.  iS>»  W.  R.  Co., 
53  Am.  &'  Eiig.  R.  Cits.  405,  132  A'.  V.  570, 
woft..  30  iV.  E.  Rep.  391, 43  ^-  !'•  ^-  1^-  7"  ; 
rei'ersiiii^  57  Hun  67,  31  N.  Y.  S.  R.  753,  10 
^V.  1'.  Supp.  3S2.— Distinguishing  Byrnes 
V.  New  York,  L.  E.  &  W.  R.  Co.,  113  N.  Y. 
251.  — EXPLAINKI)  IN  O'MalleyT-'.  New  York, 
L.  E.  &  W.  K.  Co.,  51  N.  Y.  S.  R.  366.— 
Badj^eiow  v.  Grand  Trunk  R.  Co.,  19  On/. 
191.  — Reviewing  Hanson  v.  Lancashire  & 
Y.  K.  Co.,  20  \V.  R.  297. 

The  printed  rules  of  the  company  re- 
quired each  conductor,  before  moving  a 
train,  to  inform  himself  of  the  condition  of 
the  cars  composing  it.  The  conductor 
failed  to  do  so,  and  was  injured  by  reason 
of  defective  brakes.  Held,  that  he  could  not 
recover,  j'ile.vander  v.  Louisville  &<>  A'.  R. 
Co.,  25  Am.  &>  Eui;.  R.  Cas.  458,  83  Aj.  589. 

A  brakeman  is  not  chargeable  with  con- 
trit)utory  negligence  because  he  fails  to  ex- 
amine the  ijrako-sliafts  and  att.ichments  be- 
fore using  them,  as  he  was  required  by  a 
rule  of  the  com|)aMy,  where  sulRi-ient  time 
or  opi)ortunity  was  not  offered  him  in  which 
to  do  so.  O'Malhy  v.  Xew  J  'ork,  L.  E.  t?^ 
\V.  R.  Co.,  51  X.  Y.  S.  R.  366,  67  J  Inn  130, 
22  A'.  J'.  Su/>p.  48. 

4,'»,'».  Itiilo  rospeotiiiff  the  adjii.st- 
inciit  of  .switc'lH's.— Where  a  company 
establishes  rules  concerning  the  duties  of 
coiuliictors  and  others  in  opening  and  ad- 
justing switches  along  its  oad,  and  notifies 
the  ollicers,  conductors,  and  other  employes 
thereof,  such  rules  must  govern  until  abro- 
gated or  changed,  k'ausas  City,  Et.  S.  &* 
G.  A*.  Co.  v.  Kier,  38  Am.  &^  L'.ng.  R.  Cas. 
iig,  41  Kan.  661,  671,  21  Pac.  Rep.  770. 

4,~(J.  Uiilo  r(>s|M'ctiii$;f  <laiiK'«>i' fln(;» 
and  siyual.s.— The  failure  of  tlie  foreman 
in  charge  of  a  squad  of  laborers  to  put  out 
flags,  or  danger  signals,  as  required  by  the 
known  rules  of  a  railroad  company,  to  warn 
approaching  trains  of  their  presence  on  the 
tr.i(;k,  is  such  negligence  as  renders  the 
company  liable  under  the  statute  (Ala. 
Code,  J  2590.  subd.  2.  j),  for  personal  inju- 
ries to  one  of  the  laborers,  who,  while  re- 
turning in  the  evening  to  the  station,  on  a 
hand-car  with  the  others,  under  the  charge 
of  the  foreman,  seeing  an  inevitable  col- 
lision with  a  train  approaching  on  a  curve, 


attempted  to  leap  from  the  car,  but  was  run 
over  and  killed.  Richmond  &>  D.  R.  Co.  v. 
Hammond,  93  Ala.  181,9  -^<^-  -^i''/-  S77- 

Where  the  plaintiff  sought  to  recover 
damages  against  a  railroad  company  for  the 
alleged  negligent  killing  of  his  decedent, 
who  was  ordered  by  the  company's  general 
foreman  to  perform  a  service  outside  of  his 
regular  line  of  duty  and  subjecting  him  to 
additional  danger,  and  which  killing  was 
averred  to  be  due  to  the  failure  of  the  com- 
pany to  display  proper  signals,  an  instruc- 
tion to  the  jury  correctly  stated  the  law, 
which  informed  them,  in  substance,  that  in 
the  absence  of  any  rules  on  the  subject  of 
signals  or  previous  direction  to  the  dece- 
dent on  that  subject,  it  would  have  been  the 
duty  of  the  foreman  to  have  displayed  the 
signals,  if  by  so  doing  the  place  where  the 
decedent  workdl  would  have  been  rendered 
safe,  and  his  failure  to  do  so  would  be  the 
failure  of  the  company,  but  if  the  decedent 
knew  that  it  was  his  duty  to  display  the 
signals,  and  he  neglected  to  do  so,  and  by 
reason  of  such  failure  lie  was  injured  and 
killed,  the  company  would  not  be  liable. 
Louisville,  E.  &»  St.  Z.  Con.  R.  Co.  v.  Han- 

"'".^<  53  -■'"'•  "^  J'"Ji'-  ^^'-  ^"-f-  452,  131  ^nd. 
528,  31  A'.  E.  Rep.  187. 

Where  one  employed  by  a  railroad  com- 
pany as  a  carpenter  is  engaged  in  the  repair 
of  a  car  in  the  yard  of  the  company  adjoin- 
ing its  repair  sliops,  and  is  injured  by  a 
shifting  engine  running  in  upon  the  track 
and  bumping  the  car  under  which  he  was  at 
work,  and  it  appears  that  he  knew  the 
engine  was  liable  to  run  in,  and  had  failed 
to  put  a  red  flag  on  the  car  be  was  repair- 
ing, the  customary  signal  of  warning,  his 
recovery  is  barred  by  contributory  negli- 
gence. Cypher  v.  Huntint^don  &^  />'.  T.  M. 
R.  &>  C.  Co.,  149  Pa.  St.  359,  24  Atl.  Rep. 
22  ^. 

An  employe  was  engaged  in  making  re- 
pairs under  a  car  on  the  track.  A  rule  of 
the  company  required  that  when  such  re- 
pairs were  being  made,  flags  should  bi;  set 
up  as  signals  not  to  move  the  car,  which 
was  not  done.  The  injury  in  question  was 
caused  by  an  engine  running  against  an- 
other car  with  such  force  as  to  propel  it 
against  the  car  being  repaired,  and  which 
was  due  to  the  engine  being  out  of  repair. 
Held,  that  plaintiff  was  not  guilty  of  con- 
tributory negligenc*.  as  it  appeared  that 
the  flags  would  have  dore  no  good  if  they 
had  been  set  up.     Te.vas  &•  A^.  O.  R.  Co.  v. 
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IVynnc,  {Tex.  Civ.  App.)  22   S.    W.   Kep. 
10C4. 

IV.  INJURIES'  TO  INFANT  EMPLOYES.* 

4."»7.  I*o\\<'r  oliiiraiit  t«»  oiitor  info 
i'onlr.ict  of  I'lnplo.viiH'iit.  -  .A  miiKir 
emu;  to  years  (jf  discretion  may  cniitract 
with  a  riiilroad  coinpaiiy  withoiil  liis  father's 
consent  to  enter  into  itsonipioy.  In  such 
case  the  relation  of  master  and  servant  is 
constitntcfi,  and  in  case  of  tlie  minor's  in- 
jury or  deatli  the  rigiit  of  the  father  to  re- 
cover from  the  company  depends  ii[)f)n  the 
fhilies  snbsistinij  by  reason  of  tliis  relation. 
Texas  <S-»  T.  R.  Co.  v.  Carlton,  15  ^liii.  &^ 
Kiii;.  R.  Ctfs.  350,  60  Tc-.i:  397.— Fol.I.owKD 
IN  lexas  &  N.  O.  K.  Co.  v.  Crowder,  61 
Tex.  262.—  Tfxas&^A'.  O.  A\  Co.  v.  Cro7C'i/fr, 
61  /'<f.r.  262.— Foj 'OWING  Texas  &  P.  R. 
Co.  7A  Carlton,  60  Tex.  397,  3  Tex.  Law  Rev. 
40. 

A  railroad  was  accustomed  to  receive 
minors  into  its  service  to  work  in  its  shops, 
for  watjes,  under  certain  general  rules  and 
regulations,  and  a  minor  on  beintj  so  re- 
ceived signed  in  duplicate  an  agreement  to 
be  subject  to  said  rules  for  four  years,  the 
company  holding  one  copy  and  the  minor 
the  other,  and  said  employe,  after  arriving 
of  age,  ratified  said  agreement  by  clainnng 
under  it.  /MJ.  that  said  agreement  was  a 
valid  contract,  binding  upon  both  parties, 
though  signed  by  the  employe  alone.  I'eiin- 
sylvania  R.  Co.  v.  Host.  104  Pa.  St.  2(1. 

458.  Xotii'o  or  Ivn(»rliMl!i;'(>  ol'  em- 
ploye's minority.— If  the  employer  had 
knowledge  of  the  minority,  it  was  his  duty 
to  ascertain  whether  the  infant  had  a 
parent,  and  if  so,  to  obtain  the  consent  of 
the  parent  before  making  the  employment; 
and  the  father  was  under  no  obligation, 
even  where  he  had  consented  that  his  son 
should  follow  railnjading  for  a  living,  to 
notify  the  employer  that  he  could  not  con- 
sent to  his  employment  as  a  brakeman. 
Gulf.  C.  &-  S.  F.  R.  Co.  V.  Rcdekcr,  41  Am. 
iS-*  Eiig.  R.  Cas.  296,  75  Tex.  310,  12  S.  \V. 
Rep.  855. 

In  an  action  for  the  death  of  a  minor  who 
was  employed  as  a  brakeman  by  the  com- 
pany, and  was  killed  while  coupling  cars  in 
its  yards,  proof  of  knowledge  on  the  part  of 
the  acting  y:'.rd  master  and  of  the  yard  fore- 
man who  put  him  to  work  therein,  of  his 

•  Infant  employes,  rights  of,  and  duty  of  em- 
ployer toward,  see  note,  i  Am.  St.  Rep.  28. 


minority  and  inexperience,  is  sufTicient  to 
charge  the  company  with  notice  tliereof. 
Missouri  Tac.  R.  Co.  v.  ^inj^,  2  Tex.  Civ. 
App.  122,  20  S.  W.  Rep.  1014,  23  S.  U .  Rep. 
917. 

4*"»0.  Validity  ami  «'tr«'<'t  of'empl«>y- 
meiit  without  eoii.seiit  of  par«-iit.— 
The  contract  of  a  minor,  made  witlKJUt  the 
consent  of  his  parent,  for  employment  in  .1 
legitimate  business,  by  means  of  uluch 
necessaries  could  be  obtained,  is  not  \ok\. 
Houston  &>  G.  A'.  R.  Co.  v.  Miller,  51  Tex. 
270. 

The  contract  of  a  boy  15  years  old  for 
Ills  services  as  a  brakeman  on  the  railway, 
without  the  consent  of  hi.s  mother  (his  only 
living  parent),  is  a  wrong  done  to  her,  antl 
unless  the  boy  had  sufFicient  discretion  to 
comprehend  and  guard  against  the  dangers 
of  the  employment,  when  fully  ex[)laincd  to 
him,  as  they  should  have  been,  the  contract 
with  him  would  not  place  him  in  a  positicjii 
of  an  employe  and  preclude  a  recovery  for 
injuries  suITered  from  the  negligence  of  the 
co-employes.  Hainiltonv.  Galveston,  JI.&^ 
S.  A.  R.  Co.,  4  Am.  iS-»  En^.  R.  Cas.  528,  54 
Tex.  556. 

4<M).  I>uty  of  ooiiipany  toward  in- 
fant em|>loye.s,  jjfciierally.— Where  a 
company  engages  the  service  of  an  infant  in 
a  dangerous  occupation,  or  when  the  ser- 
vice performed  is  safe  in  itself,  but  the  sur- 
roundings are  dangerous,  an  active,  alfnina- 
tive  duty  rests  upon  the  employer  to  i)rovide 
safeguards,  and  to  give  to  the  infant  such 
instruction  as  will  enable  him  to  understand 
and  appreciate  the  danger  by  which  he  is 
surrouufled,  such  safeguards  and  instruc- 
tions to  he  measured  by  the  danger  to  be 
apprehended  and  the  capacity  of  the  infant. 
Flvnn  V.  Erie  Preserving  Co.,  12  xW.  V.  S.  R. 
88. 

In  the  case  of  young  persons  it  is  the 
duty  of  the  employer  to  take  notice  of  their 
age  and  ability,  and  to  use  ordinary  care  to 
protect  them  from  risks  which  they  cannot 
properly  appreciate,  and  to  which  they 
should  not  be  exposed.  Kehler  v.Schivenk, 
151  Pa.  St.  505,  25  All.  Rep.  130.  Fislierv. 
Delaware  &^  H.  Canal  Co.,  1 53  Pa.  St.  379, 
26.4//.  Rep.  18. 

Plaintiff  was  employed  as  a  brakeman 
when  he  was  17  years  and  10  months  old, 
and  was  injured  after  he  had  been  in  the 
service  seven  months.  There  was  no  evi- 
dence that  the  company  had  any  knowledge 
of  his  nonage,  or  that  his  appearance  was 
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such  as  to  put  it  upon  inquiry  as  to  liis  ai,'p. 
/A/,/,  the  company  was  not  chartj;cabli;  wiiii 
negligence  in  employing  Iiim,  ami  couki  not 
be  ihaiged  with  any  greater  obligation  to 
protect  liini  tlian  if  he  liad  been  oi  full  iige. 
Voullw.  Sioux  City  &->  /'.  A".  Co.,  z\  Am.  i^ 
Eiii^.  R.  Cis.  5S9,  66  /owa  346,  23  .V.  // '.  Ai/>. 
756,  —  Ai'TROViNi;  Ciirran  v.  Merchants' 
Mfg.  Co.,  130  Mass.  374;  Houston  &  G.  N. 
K.  Co.  7'.  Miller,  51  Tc\.  270;  McCiinnis  7'. 
Canada  Snuiliern  Bridge  Co.,  49  Micii.  466. 

401.  Duty  to  warn  aiitl  iiistniet 
infant  onii»l<>.vos.*— The  rule  that  it  is  a 
presumption  that  an  employe  has  sulfieient 
(lisiMetion  to  ajiprcciate  the  dangers  inci- 
dent to  his  work,  does  not  apply  to  young 
and  ine.xperienced  persons.  In  such  case  it 
is  t!ie  duty  of  the  employer  not  only  to 
warn  the  cliild.biit  to  instruct  iiimastotlie 
<huigers  of  the  employment  and  tlie  means 
to  avoid  tlie  injury,  though  the  dangers  are 
such  that  tliey  might  be  obvious  to  a  person 
of  experience.  J-'/s/c  v.  Central  Pac.  R.  Co., 
72  Cat.  38,  13  Pile-.  Rfp.  144.  A't'-v  Albany 
F.  il^  A .  Mill  V.  Coofit'r,  1 3 1  I  ml.  363,  30  A'. 
/.■.  l\<p.  294. — Quoting  Thall  7'.  Carnie,  5 
N.  Y.  Supp.  244. 

In  all  cases  the  master  is  bound  to  dis- 
close to  the  servant  'he  latent  defects  and 
dangers  of  which  lie  lias  icnowledge,  or  of 
which  he  ought  to  have  knowledge  by  giv- 
ing proper  attention  to  the  business,  and  of 
wiiich  the  servant  has  no  iinowledge,  and 
which  he  would  not  be  likely  to  discover 
with  reasonable  care;  and  this  is  especially 
po  where  a  child,  without  experience  and  of 
immature  judgment,  is  employed  for  hazard- 
ous and  dangerous  work.  /'///.f/'///;i,'//.  C.&» 
St.  I..  R.  Co'.v.  A<la)iis,  23  Am.  &•  Kng.  R. 
t'.j,f.  408,  105  ///(/.  151,  5  X.  E.  Rep.  1 87. 

Before  engaging  very  young  persons  by 
their  own  contract  in  a  hazardous  employ- 
ment, the  employer  should  know  that  they 
have  the  necessary  capacity  and  experience 
to  do  the  work  in  safety,  or  be  pre[)ared  to 
take  such  measures  by  way  of  instruction  as 
will  secure  the  same  end.  Gulf,  C.  (S-«  S.  F. 
R.  Co.  v.  Jones,  76  Tex.  350.  13  S.  IV.  Rep. 
374. 

Whether  the  minor  knew  his  employment 
was  dangerous,  and  the  extent  of  it,  and 
had  discretion  enough  to  understand  it  be- 
fore undertaking  the  employment,  are  ques- 

*. Master  must  inform  servant  of  extraordinary 
risks.  Rule  applies  with  stronger  force  to  mi- 
nors and  inexperienced  cmploy6s,  see  notes,  4  L. 
R.  /     850;  8  Id.  490. 


tions  of  fact  for  the  jury.  Texas  &*  P.  Ji. 
Co.  v.  Briik,  S3  Tex.  598,  20  5.  //'.  AV/.  511. 

I"(ji  two  persons  of  comi)eteni  strength 
to  load  an  open  flat  car  with  Itimber  of  uni- 
form length,  breadth,  and  thii-kncss,  by  pil- 
ing the  same  in  parallel  tiers  one  after 
another,  is  to  do  work  which  common 
laborers  can  perform  witlunii  more  liazard 
to  their  own  security  than  appertains  to 
ordinary  manual  labor.  It  rcipiires  no  s[)e- 
cial  skill  nor  antecedent  training,  anil  there- 
fore a  ycnilh  seventeen  years  of  age,  who 
engages  in  it  as  pari  of  the  business  for 
whicli  he  was  employed  by  the  raiiwav  com- 
pany, is  not  undidy  exposed  by  reason 
merely  of  being  left  uninstructed  in  the 
mode  of  doing  the  work  and  tinwariied  be- 
fcu'ehandof  any  danger  attending  it.  Sims 
V.  Fast  &^  W.  R.  Co.,  84  U'ti.  152,  10  X  F. 
Rip.  543.— Following  East  &  VV.  K.  Co.  v. 
Sims,  80  Ga.  S07. 

After  a  father  had  worked  some  time  in 
handling  lumber  which  was  loaded  on  cars 
for  shipment,  and  liad  been  assisted  by  his 
son,  he  hired  tlie  son  to  engage  in  the  same 
business,  //elil,  tiiat  the  comi)any  had  a 
right  to  assume  that  the  father  had  given 
the  son  all  necessary  instructions  to  enable 
him  to  safely  do  the  work,  and  was  under 
no  obligation  to  warn  him  of  the  danger, 
where  there  was  no  extra  hazard  connected 
with  it.  Fast  S-^  W.  R.  Co.  v.  Sims,  80  Ga. 
S07,  6  .s".  F.  Rep.  595.— FoLLOWKD  IN  Sims 
V.  Fast  cS:  \V.  K.  Co.,  84  Ga.  152. 

40ti.  with  rcl'oroncc  to  place  of 

work.— Where  an  em|)lo\er  places  an  em- 
ploye of  tender  years  at  work  in  a  danger- 
ous place,  the  former  is  bound  to  give  to 
the  latter  due  caution  and  instruction.  And 
if  the  employe,  whilst  so  employed,  be  in- 
jured, the  fact  that  he  could,  by  the  use  of 
his  eyesight,  have  seen  that  such  place  was 
dangerous  is  not  sufficient  evidence  to  hold 
such  employe  accountable  for  contributory 
negligence  in  causing  such  injury,  the  ques- 
tion of  negligence  being  one  for  the  jury  to 
determine  from  all  tlie  facts.  /////  v.  Gust, 
55  /«(/.  45.  T/iall  V.  Car  me,  24  X.  V.  S.  R. 
270,  5  A'.  V.  Su/>/>.  244. 

40;j.  with  rt'sinH't  to  tools  and 

inat'hinory.— It  is  the  duty  of  the  master 
to  furnisii  his  employe  with  suitable  tools 
for  the  performance  of  the  duties  to  which 
he  may  be  assigned,  and  to  give  such  in- 
structions to  a  youthful  and  inexi)erienced 
employe  as  would  enable  him,  witli  the  exer- 
cise of  ordinary  care,  to  perform  the  duties 
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of  liis  cmploynienl  with  safety  to  himself. 

U'/ii/iia-o  \\'Mciii/>/iis  &^  C.  N.  Co.,  i6  Lea 
{7'fiiii.)   39 1.    I    .v.    //'.    /vV/.    37.     Koss    V. 

U'lt/ifr,  139  J\i.  a/.  42,  21  .///.  AV/.  157. 

In  r.ire  instancL's,  sucii  as  that  presented 
by  Kiimmel  7'.  Diluoitli,  131  Pa.  .St.  509,  it 
lias  been  liold  that  liie  emiilnviiient  of  VDiini; 
ami  inexpei  iciu'e(i  poisons  to  \vori<  amidst 
(iaTigerous  inacliinery  imposes  u]ion  ilie 
master  tiic  duty  of  warniiii;;  siicli  cmployi's 
of  tlic  latent  d.in!;;or«  iiuolved  in  tlieir  wurlv. 
Hut  this  i<ind  of  liability  is  a  very  refined 
one  at  best,  and  tiic  essential  fact  <if  tiie 
existence  of  tlie  allet;ed  latent  danj^er  as  the 
source  of  a  consecpient  duty  as  to  informa- 
tion, must  necessarily  be  I'slablished  clearly 
before  any  cliarsLje  of  neglii^ence  in  that  re- 
spect can  be  sustained.  Mchlurt  v.  Sm/f/i 
y>'r,-7i'//ij^   CiK,  140  /'ii.   S/.  4^8,  21   y///.  /;'<■/. 

755- 

44>-l:.  Coiii|>!iii.y\«<;  liability  lor  iii- 
jiirios    to    iiiCiiiit    riuployrs,    }■('»«'•■- 

all.v.*— 11)  million  ly  iiifivtt.  -The  infancy 
of  an  emplyoi'  does  not  of  itself  L;ive  liin) 
a  cause  of  action  against  his  cm|)loyer  for 
settini;  him  at  danjjierous  work,  if  it  appears 
that  he  was  of  avcrac;e  intellii^encc,  that  his 
duties  were  explained  to  him  when  he 
entered  upon  the  employment,  and  that  he 
iiad  in  mind  its  dan<];crs  and  the  purpose  to 
avoid  them.  Miil/iinis  v.  Ciiiiada  Southern 
JlnWj^i:  Co.,  ^  yhii.  G-^  f'^Hii-  A'.  Cas.  135,49 
Midi.  466,  \iX.  ir.  A\/>.  819.— .Al'l'RDVKD 
IN  YouU  V.  Sioux  City  &  P.  K.  Co.,  66 
Iowa  346. 

(2) fiy  father. — Tiie  s;eneral    rule  is, 

that  a  person  hires  a  minor  at  liis  peril; 
and  where  a  railroad  company  employs  a 
minor  to  do  dangerous  work,  whereby  he  is 
injured,  an  action  by  the  father  is  not  de- 
feated by  the  fact  that  he  had  iicen  per- 
mittintf  the  boy  to  receive  his  own  wages. 
Sol(Lin<-h  V.  Missouri  Pac.  R.  Co.,  23  Mo. 
App.  516. 

The  duty  of  a  father  to  educate  and  main- 
tain liis  minor  son  entitles  him  to  the  son's 
services,  and  creates  the  relation  of  master 
anfi  servant  between  them  ;  the  father  is 
entitled  to  recover  of  a  railroad  company 
for  an  injury  received  by  his  minor  son 
while  rendering  the  company  service  as 
brakem:m  on  a  train,  under  the  direction  of 


*  Duty  anil  liability  tn  minor  serv.mts,  see 
rid':'.  I  ■'Am   &  F.Nn.  R.  C\s.  14. 

l-iability  of  master  (or  injuries  to  younij  and 
inexperienced  servants,  see  note,  77  Am.  Ukc. 
324. 


the  conductor,  though  tlie  .son  was  not  em- 
pl<iyed  by  the  company  for  wages.  Louis- 
ville I?-  A'.  K.  Co.  V.  Willis.  S3  AV.  57.— Ap- 
I'Kuvijj  IN  Texas  «S:  i'.  K.  Co.  v.  Prick,  83 
Tex.  526. 

A  youth  of  orrlinary  intelligence  was  killed 
while  coui)ling  freight  cars.  He  was  fully 
aware  of  the  danger  and  ntJt  entirely  inex- 
perienced, and  the  death  was  not  caused 
by  any  neglii^ence  or  carelessness  on  the 
part  of  those  in  charge  of  the  train.  Held, 
that  the  company  was  not  liable.  Viets  v, 
Toledo,  A.  A.  &^  G.  T.  R.  Co.,  18  Am.  &> 
K>i^.  K.  Ctts.  II,  55  J/ich.  120,  20  A'.  //'. 
/up.  SiS. 

4-iirt.  WIi«'iM»  iiiraiit  was  ciiiployod 
Avillioitt  t'oiisoiit  of  parent. — If  a  com- 
pany employs  a  minor  without  the  consent 
of  his  parents,  and  knowing  that  he  was  too 
young  to  have  the  experience  necessary  for 
the  work  and  to  appreciate  its  dangers,  it  is 
liable  for  any  injuries  which  he  receives; 
but  if  the  coiiipany  believed  he  was  of  age 
at  the  time  he  was  employed,  the  mere  fact 
of  Ids  minority  will  not  render  the  company 
liable.  oV/T  v.  .XorfolA-  &>  W.  A\  Co.,  36 
Fed.  Rep.  ..■,;.  lirii/iil  Rapids  &•  I.  R.  Co. 
V.  Sho7ivrs,  2  .h/i.  &^  F.111;.  R.  Cas.(),  71  htd. 
451.  Gulf.  C.  &»  S.  F.  R.  Co.  V.  Rede/,-er,j[\ 
yl/ii.  &•>  F>it(.  R.  Cds.  296,  75  Te.v,  310,  12  S. 
W.  Re/>.  855. 

This  rule  excludes  the  consideration  of 
contributory  negligences,  and  of  theriskas- 
sumed  in  the  contract  of  employment.  The 
parent  is  no  party  to  such  contract,  and  is 
in  no  wav  bound  thereby.  Texas  iS^  /'.  A'. 
Co.  y.n'riel,;  S3  Tex.  526,  iS  S.  IV.  AV/. 
947. — .\iM'Rovi.\G  Louisville  &  N.  R.  Co. ',: 
Willis,  83  Ky.  57.  Fdi.i.uwiNC.  Gulf,  C.  iS: 
S.  F.  K.  Co.  71.  Rcdeker,  67  Tex.  190. 

In  an  action  by  a  parent  against  a  com- 
pany to  rec  iver  damages  for  causing  the 
death  of  the  plaintilT's  minor  son  employed 
by  defendtmt  in  a  dangerous  occupation 
the  iilaintifl  may  recover  if  the  employment 
was  without  his  consent,  even  though  it  was 
not  against  his  known  will.  Pennsylvania 
Co.  V.  Long,  15  Am.  &^  Fng.  R.  Cos.  345,  94 
/nd.  250. 

The  liare  fact  that  a  minor  was  employed 
as  a  brakeman  without  the  consent  o{  his 
parent  will  not  of  itself  authorize  a  recovery 
for  damages  resulting  from  injuries  inflicted 
by  the  company  in  the  course  of  his  em- 
ployment. Te.vas  iS^  X.  O.  R.  Co.  v.  Croit>- 
der,  61   Tex.  262. 

Where  the  parents  of  a  minor  are  living 
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together,  the  consent  of  the  mother  is  not 
sullicient  to  relieve  the  employer  from  liu- 
l)ility  for  the  loss;  the  consent  of  the  father 
must  1)0  obtained.  Gulf,  C.  &*  S.  I'.  R.  Co. 
V.  Ridckcr,  \\  Am.  &•  ICn^.  A'.  C\is.  ?96,  75 
Tr.i.  310,  12  S.  J}'.  Kcp.  855. 

Altiiough  the  father  of  a  minor  had  given 
hill)  a  general  permission  to  follow  railroad- 
ing for  a  living,  and  had  consented  to  his 
employment  by  another  company  as  fire- 
man, the  right  of  the  father  to  recover  for 
loss  of  services  for  injuries  sustained  by  his 
son  while  eini)loyed  without  his  actual  con- 
sent as  a  brakeman,  is  not  thereby  atlected. 
Gulf.  C.  &^  S.  F.  A*.  Co.  V.  Redfkcr,  41  Aiii. 
&->  l-'.n^.  R.  Cas.  296,  75  Tex.  310,  12  S.  IV. 
R,/>.  85 5. 

The  defendant  company  employed  a  boy 
16  years  of  age,  without  the  consent  of  his 
parent,  to  act  as  a  brakeman,  wiieii  he  was 
injured,  /Mi/,  that  the  burden  was  on  the 
com|)any  to  show  that  he  [lossessed  the  nec- 
essary capacity  and  rxperience  for  the  work, 
and  if  he  did  not,  the  company  was  liable 
for  any  injury  widcii  he  received  by  reason 
of  inexperience.  Gu/f,  C.  &•  S.  F.  R.  Co.  v. 
Jours.  76  T,:v.  350,  13  X.   W.  Rep.  374. 

4(»(J.  ^VIl«*n^  iiiliiiit  was  olx'yinjf 
ordi'r.s  «»f  :i  sii|>('i'ior. — Where  a  minor, 
of  immature  juilgmcnt  and  without  experi- 
ence, is  employed  as  a  brakeman  on  a  freight 
tr.iin,  and  being  ignorant  of  the  djlTerence 
Li'iween  double  and  single  deadwoods,  and 
of  the  hazard  attending  the  act  of  coupling 
cars  constructed  with  the  former,  of  which 
fads  the  railroad  comj)any  knows,  or  might 
have  known,  is,  without  instruction,  ordered 
hy  the  conductor  to  couple  cars  furnished 
with  double  deadwoods,  instead  of  single 
deadwoods  ordinarily  in  use  by  the  com- 
pany, and  in  attempting  to  do  so  is  injured, 
the  company  is  liable.  Loiiisvilli\  N.A.  <S«» 
C".  A'.  Co.  v.  I'liJ-iVh-y.  2S  Aw.  &>  En)^.  R.  Cds. 
308,  no  Iiiif.  18,  9.V.  K.  Rip.  594.— DlSTiN- 
Gi.'iSMiNC.  Atlas  Kiigine  Works  v.  Randall, 
100  Iiid.  293,  50  Am.  Hep.  79S  ;  Michigan  C. 
R.  Co.  I',  Smithson,  i  Am.  &  Eng.  R.  Cas. 
loi,  45  Mich.  212.  Quoting  Grizzle  v. 
Frost,  3  F.  &  F.  622. 

A  railroad  company  employed  a  young 
man  between  17  and  18  years  of  age,  who 
was  a  liiile  lame,  and  not  strong  intellectu- 
ally, wlio  was  set  to  work  as  a  common  la- 
borer, and  while  only  receiving  the  wages  of 
a  common  laborer  was  asked  to  do  work  as 
a  brakeman,  in  .-ittempting  to  do  which  he 
was  killed.     Held,  that  the  company  was 


liable.  Chuaiio &•  A'.  IV.  R.  Co.  v.  Bayfu-U, 
37  Mich.  205.  —  Distinguished  in  Ilogan 
V.  Northern  Fac.  R.  Co.,  53  Am.  &  Fng.  R. 
Cas.  384,  53  Fed.  Rep.  519;  Capper  -'.  L(jnis- 
ville,  E.  &  St.  L.  R.  Co.,  21  Am.  &  Eng.  R. 
Cas.  525,  103  Ind.  305  ;  Cole  v.  Chicago  & 
N.  W,  R.  Co.,  33  .Am.  iS:  Eng.  R.  Cas.  274, 
71  Wis.  114,  FoLi.oWKU  IN  Jones  ;■.  Lake 
Shore  &  M.  S.  R.  Co.,  8  Am.  &  Eng.  R.  Cas. 
221,  49  Mich.  573. 

In  such  case  the  emploj'o  could  not  be 
said  to  have  assumed  the  risk  of  the  ser- 
vices, and  he  was  n(jt  chargeable  with  con- 
tributory negligence  in  attempting  to  do 
the  braking,  when  the  order  came  from  the 
superintendent  of  the  work.  Chicai^o  &=  X . 
IV.  R.  Co.  v.  Bayjlfld.  37  Mich.  205^ 

In  a  suit  1)}' a  minor  for  personal  injuries 
sullered  while  obi^ying  the  orders  of  ilic 
superintendent  in  work  outside  of  plaintiiT's 
regular  employment,  the  court  jiropcrlv 
charged  the  jury  "that  the  plaintilt  would 
be  entitled  to  recover  if  the  snperintcrulent 
ordered  plaintili  to  perform  a  service  which 
was  dangerous,  not  within  the  purview  of 
his  employment,  if  in  this  the  superintendent 
did  not  use  due  care,  provide  '  piaintilT  was 
injured  while  attempting,  in  le  exercise  of 
flue  care,  to  obey  the  command."  Giilveston 
Oil  Co.  v.  Thompson .  76  Tex.  235,  13  S.  IV. 
Rep.  60. 

4(>7.  Liability  iimlcr  particular 
statutes.— Where  a  father  was  employed 
to  load  defendant's  cars  at  a  specilied  price 
per  car,  and  under  directions  of  defendant's 
superintendent  his  minor  son  assisted  him 
in  the  work,  which  was  being  done  under 
the  supervision  of  the  superintendent,  al- 
though the  father  received  the  pay  for  the 
work,  and  the  son's  name  was  not  borne  on 
the  pay-roll  of  the  defendant,  the  son  was  a 
servant  of  the  defendant  within  the  mean- 
ing of  section  2590  of  the  Ala.  Code.  Tcii- 
f lessee  C,  I.  &->  J\.  Co.  V.  Hayes,  97  .lla.  201, 
T2  So.  Rep.  98. 

The  mere  act  of  a  railroad  company  em- 
ploying a  person  less  than  twenty-one 
years  of  age,  with  the  father's  consent,  to 
perform  a  given  kind  t)f  labor,  and  after- 
ward, the  minor  consenting,  placing  him  in 
a  difTerent  position  and  employment,  will 
not  constitute  such  negligence  as  will  sus- 
tain an  action  for  damages  under  the  Texas 
statute.  Texas  iS-  P.  R.  Co.  v.  Carlton,  1 5 
Am.  iT-x  F.n>:^.  R.  Cas.  350,  60  Tex.  397.— Rf.- 
viKWKi)  IN  Texas  &  P.  R.  Co.  v.  Brick,  83 
Te.\.  526. 
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4(tH.  Falsi*  r<>i>i'os<'iitiili<>iiM  by  in- 
fant us  to  liiH  litiv.  WIrtl-  an  employe 
inisl(M<ls  liis  (.■m|)li)\  it  as  In  liis  a,L,'(.',  tlic  cm- 
|)l(iyt;r  is  not  liable  for  an  injury  lo  wliicii 
liis  iioiKii;c  is  tlic  conttil)iitnrv  laiisc.  .I/i - 
Driiiott  V.  /iTfij  /'(i/A  ijrj  .v.  C'.  A'.  C'c, 
(A'T.',n47  A'.  //'.  AV/    1037. 

4<H>.  I'MnMil's  r«'l«'iis«' «»f  claiiMH  (V»r 
dilniiiy'K'S.  -'lie  n.'lrasu  l)y  a  parent  to  an 
cni])lov('r,  upon  a  minor  son  liein-^  hired,  of 
all  claims  tor  dam  i;4i'S  for  injuries  the 
minor  may  receive  in  the  emiiloyment,  ex- 
tends to  siieli  damai,'es  as  tlie  parent  would 
hav<'  liecn  enii; led  to  recovi-r,  but  lor  the 
release,  up  to  the  majority.  Stieli  release 
does  not  alTi'ct  the  riijht  to  damaj^cs  by  the 
minor,  sa\i'  to  the  extent  his  parent  might 
claim,  luti'iihitioinl  &-•  li.  X.  A',  t'l'.  v. 
Hill -I,:  ^2    7Vx.(>2-\.  18  .S-.    W.  A\-/>.  (>H\. 

47<K  \Vliat  risks  an"  assunuMl  by 
infant.*  —The  fact  that  an  em])loM''  is  a 
minor  does  not  atTi.-ct  the;  <liity  or  liability 
of  the  company,  if  the  enii)loye  is  f)f  aj;c 
sullicietu,  and  is  eompoteni  for  the  service 
in  which  he  is  employed.  The  risks  are  an 
element  of  the  employment,  and  the  em- 
ploye cannot  claim  on  account  of  infancy  to 
be  relieverl  from  the  consequence  of  such 
risks,  /h'  Graff  v.  \'e^u  Vorh  C.  &*  II.  A'. 
A'.  Co..  76  A'.  )'.  t25;  iij/iimiiijt^r  3  T.  &^  C. 
255.  — Al'i'i.viNt;  Kinjf  7'.  Boston  &  \V.  R. 
Corp.,  9  Cush.  (Mass. I  112. — CJiffv.  Xoifi'lk 
ili-»  //'.  A'.  Co.,  36  /■>(/.  Rip.  299.  Kvaiis  v. 
L,i/,-e  S/iorc  &'  A/.  S.  A".  Co.,  12  /fitn  (X.  V.) 
289. 

This  rule  should  not  be  enforced  ai;ainst 
a  child  of  tender  years.  Houston  <S-»  G.  X. 
R.  Co.  V.  MilLr.  51   Tc.v.  270. 

Where  an  emi)loye,  not  looyoung  and  too 
ignorant  to  appreciate  the  dangers  of  the 
situation,  is  aware  that  proper  jirecautions 
have  not  been  taken  for  his  safety,  and  he 
continues  the  service  notwithstandint;  the 
risk,  he  will  be  considered  as  havinj^  as- 
sumed the  rcs[ionsibility  for  his  own  safety. 
Tillotson  V.  Te.xuu  Sf  P.  R.  Co.,  53  ./;;/.  iS-» 
Kn^.  A'.  t<;,v.  104.  44  La.  Ann.  95,  10  So. 
Rep.  400.— (JuoTi.xG  Smith  v.  Sellers,  40 
La.  Ann.  530. 

A  railroad  company  is  not  liable  to  a  boy 
of  17  wh<j  is  employed  in  its  machine  shofis 
and  is  injured  by  beinjjf  cau<;ht  in  the  cogs 
of  a  wheel,  which  might  have  been  avoided 
by  boxing  the  wheel,  where  the  danger  was 


*  Minor  runs  risk  of  employment,  see  note,  15 
Am.  &  E.NG.  R.  Cas.  355. 


obvious,  and  it  appeared  that  the  boxing 
in  such  cases  was  not  usual.  Sanborn  v, 
Ahlihon,  7'.  ^  S.  r.  R.  Co.,  35  Kan.  292. 
10  /\ic.  Rip.  >>0a. 

471.  and   wlnit    wvv.   not.— The 

rule  thai  servants  generally  assume  the  or- 
dinary risks  incident  to  the  work  in  which 
they  engage  does  not  apply  to  young  and 
inexperienced  perscjiis.  Where  such  per- 
sons are  employe<l  it  is  the  duly  of  the  em- 
plover  to  warn  and  insiruct  ihem  as  to  the 
dangers  and  the  means  of  avoiding  ihcm. 
J-'isI;  V.  Cintial  l\u\  R.  Co.,  72  Cm'.  '38,  13 
/\n:  Rip.  144. 

Where  a  minor  employe  is  injured  while 
using  defective  coupling  ai)pliances,  he  can 
only  recover  by  sh<nving  that  he  did  not 
know  of  the  dan.L;er,  and  thai  bis  ignoranc:e 
was  due  to  his  age  and  inexperience  ;  and  if 
the  parent  sues  for  the  iniury  the  same  rule 
applies,  i'nins  v.  Cltico^o,  R.  I.  e->»  /'.  A'. 
Co..  yj  Mo.  .  Ipp.  676. 

A  railroad  passenger  depot  was  partially 
flcstroyed  by  lire,  and  a  boy  19  years  c)f 
age,  who  had  been  employed  on  tlit;  track 
in  shoveling  and  spiking  rails,  was  sent 
to  the  second  story  of  the  depot,  and 
wliili!  he  was  at  work  there  the  tloor  fell, 
injuring  him.  //<■/</,  that  this  was  not  a 
risk  incident  to  his  employment  which  he 
had  assumefl.  Coo/,-  v.  .SV.  /\ni/,  M.  i'^  .1/. 
R.  Co..  34  Minn.  45,  24  X.  II'.  Rep.  311.— 
F<)i.!.owi:i)  IN  Wiiotilla  ~,i.  Didutli  Lumber 
Co.,  37  Minn.  153,  33  X.  W.  Hep.  ^51,  5 
Am.  St.  Rep.  S32. 

472.  Contriliiitory  ii('<»iij.'  .i' 
infant.''' — In  an  action  against  i.id 
company  for  damages  ore. isioned  m  in- 
jury to  an  employe  who  was  a  mini  m  ,  bile 
in  the  performance  of  his  duties  as  a  ser- 
vant of  the  defendant,  such  em|)loye  can 
be  held  to  no  higher  degree  of  intelligence 
and  capacity  than  his  youth,  inexperience, 
anfl  want  of  judgment,  as  known  to  his  em- 
ployer, would  wai  rant.  St.  Louis  &•  S.  E. 
R.  Co.  V.  V'alirius,  56  ///(/.  511,  18  Am.  Ry. 
R.p.  116. — Criticiski)  in  Lake  Shore  it  M. 
S.  R.  Co.  7'.  McCormick,  74  Ind.  440;  Um- 
back  7'.  Lake  Shore  ,S:  W.  S.  R.  Co..  8  Am. 
&  i;ng.  R.  Cas.  98.  83  Ind.  191. 

Negligence  upon  the  part  of  an  infant 
servant  contributing  to  the  injury  is  as 
elTectnal  by  way  of  riefense  as  though  he 
were    an   adult.      What  constitutes   negli- 

*  Contributory  negligence  of  minor  employ^ 
defeats  recovery,  see  note,  8  L.  R.  A.  491. 
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gence,  however,  upon  his  I'art  is  to  be  dc- 
tciMiiiiL'tl  by  the  cviilencc  ancl  tlic  infcr- 
ciici's  vvliicli  arise  tlierL-froni,  measured  and 
graduated  by  ids  a^e  and  capacity  to  ap- 
|jrci  iate  his  surruundini^s.  l-'lynn  v.  Erie 
J'lisirviiig  Co.,  12  iV.    1'.  S.  N.  SS. 

Vduili  and  incxpeiionce  arc  matters  of 
fact  to  lie  tai<cn  ljy  tlic  jury,  when  alleged 
and  provi.-d,  witii  all  the  other  fiicts  in  de- 
tciinining  wlietluT  contributory  ne},digence 
was  shown  (in  tiie  part  of  an  eni|iloye  in- 
jured Ijy  tile  negligence  (jf  the  master.  Tlie 
duty  (jf  tlie  master  increases  with  the  youth 
and  inexperience  of  the  employe.  Iiitcr- 
n.itioiial  e^  (/.  X.  A'.  Co.  v.  Iliiiak,  82  Tex. 
0^3.  i8  .v.  ;/'.  Rep.  68i. 

47J{. as  :iir«>cf  iiig  pamit's  ri^lit 

to  r«'t!<)V«'r. — When  the  f;{thei'  sues  to  re- 
cover damages  for  the  death  of  his  minor 
son,  killed  while  in  the  employment  of  the 
defendant  eomi)any  as  a  brakeman,  witlKJUt 
Ins  consent,  the  contributory  negligence  of 
the  minor  is  no  defense  to  the  action, 
tliiiugh  it  might  be  available  as  a  defense 
to  ".  action  by  the  minor  hitnself,  if  death 
had  not  ensued  from  the  injuries;  but  if 
the  father  consented,  expressly  or  by  im- 
plication, t(j  the  employment  of  the  minor 
in  the  service,  the  contributory  negligence 
of  the  minor  is  imiiuled  to  the  father,  and 
defeats  his  right  of  action.  Williams  v. 
Soul  It  c-*  N.Ahi.  A'.  Co.,  91  yllii.  635,  9  So. 
R,-t>.  77. 

Wliether,  after  nf)tice  from  a  parent  to  a 
railroad  company  not  to  emjiloy  her  minor 
son,  it  docs  so,  and  the  minor  is  injured 
while  in  su'di  employment,  the  company 
can  plead  his  negligence  in  defense  to  an 
action  for  the  injury  brought  by  the  parent, 
hrconies  immaterial  if  the  p.irent  allege 
that  t'  nnnor  was  injured  through  no 
fault  i  his  own,  and  the  cause  be  tried 
upon  this  issue  maiidy.  Hiiitniciitt  v, 
G<  rt^ri,,  i\ic.  R,  Co.,  85  Gil.  195,  II  S.  E. 
Rep.  580. 

In  an  action  by  the  parent  for  loss  of  ser- 
vices 1  a  minor  son,  by  reason  of  injuries 
occasioned  by  theflcfentlani's  negligence  in 
supplying  a  defective  cciupling  ap[)liancc 
(the  link  and  pin  being  bent,  misshapen, 
iuid  fast  in  the  draw-headi,  tlie  son's  knowl- 
edge of  the  defective  appliance  will  not  de- 
feat a  recovery,  if  by  reason  of  his  youth 
and  inexperience  he  did  not  know  of  the 
increased  danger  of  making  the  coupling. 
Goius  V.  Cliic<ii;;o,  R.  I.  &'  P.  R.  Co.,  47  Mo. 
^tP-  '73  ;  see  37  Mo.  A  pp.  676. 


474.  I»r(M'<Mliir«'  -PloniUiiK'— When 

a  father  sues  in  tort  for  enticing  away  or 
harboring  his  minor  child,  lie  must,  in  order 
to  rec(jver,  aver  and  prove  that  the  defend- 
ant knew  of  the  minority.  The  same  rule 
aiiplies  when  t!ic  hither  sues  fur  damages 
resulling  from  the  einploynieiit  of  his  S(hi  in 
a  dangerous  business  and  without  his  con- 
sent. Gulf,  C.  i^  S.  I'.  R.  Co.  v.  Rcdekcr, 
67  Tex.  190,  2  .S".   W.  Rep.  527. 

.\  declaration  would  be  gf)od  on  demurrer 
which  averred  that  the  plaiiitil'f,  a  youth  of 
about  nineteen  years  of  a;;e,  had  never  in 
fact  been  employed  in  the  particular  work  in 
the  doing  of  which  il'.e  injury  sued  for  was 
incurred,  and  whs  ignorant  of  the  proper 
tools  to  perform  the  wurk  with  safety,  was 
not  instructed  by  the  defendant  as  to  the 
danger  of  the  work,  nor  furnishcrl  with  suit- 
al)le  tools  to  do  the  work.  Wliilelaiv  v. 
Memphis  Cr^  C.  R.  Co.,  16  Lea  {Tenii.)  391,  I 
S.  II'.  Rep.  37. 

In  an  action  by  a  father  to  recover  dam- 
ages for  the  loss  of  services  of  his  minor 
son,  alleged  to  have  been  killed  by  the  care- 
lessness of  defendant  company,  in  that  he 
was  set  at  work  at  a  hazanhjus  engagement 
without  being  given  sulhcient  warning  and 
instructions  to  enable  him  to  avoid  the  in- 
jury, the  complaint  did  not  :iver  that  the  de- 
ceased had  no  means  of  informing  himself 
of  the  dangerous  condition  of  the  boiler 
which  he  was  ordered  to  work  upon  before 
the  accident  occurred,  but  did  aver  the 
youth,  inexperience,  and  ignorance  of  the 
decedent,  and  that  the  injury  occurred  with- 
out his  fault.  //(•/(/,  that  the  comi)laiiit  was 
sullicient  after  verdict,  and  thai  an  averment 
that  the  plaintifT  was  free  from  fault  nega- 
tiveil  contributory  negligence.  Louisville, 
E.  &^  St.  I..  R.  Co.  V.  nervy,  2  I>ul.  App.  427, 
28 /V.  £■.  AV/.  714. 

In  an  action  by  an  emidoye  to  recover 
damages  for  injuries  sullered,  one  paragraph 
of  the  complaint  alleged  that  the  defendant, 
being  a  contractor  engaged  in  the  construc- 
tion of  a  railroad,  employefl  the  jilaintiff,  a 
minor  of  the  age  of  but  tifteen  years,  to  as- 
sist in  certain  non-liazard(jns  work,  but  that 
the  defendant,  without  giving  to  the  plain- 
tiff sulhcientcantion,  warning,  or  instruction, 
placed  the  latter  in  control  of  a  wild,  frac- 
tions, and  ungovernable  horse,  in  a  narrow, 
unsafe,  and  dangerous  place  between  two 
trains  of  cars  moved  by  steam  power  in  op- 
posite directions,  uprjn  a  high  embankment; 
and  that  plaintiff,  while  exercising  due  care 
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and  eng.nged  in  such  hazardous  employment, 
was  thrown  beneath  and  injured  i)y  one  of 
said  trains  of  cars.  //(■/</,  on  demurrer  for 
want  of  sufTicient  facts,  that  tlic  paragraph 
was  sufficient.  /////  v.  (//«/,  55  ///(/.  45. — 
Foi.l.owiNC.  Coombs  V.  New  Bedford  Cord- 
age Co.,  102  Mass.  572. 

47.">.  «vul«'ii<'«. — A  minor  suing 

lor  personal  injuries  sulTered  while  in  the 
employ  of  a  railroad  company,  was  properly 
oi-rniilted  to  testify  "that  no  one  ever  ex- 
plained to  him  tlie  danger  of  the  employ- 
ment." This  was  a  material  issue,  for  had 
the  plaintifT  been  piopcriy  mstructed  as  to 
such  danger  anfl  its  extent  ho  would  have 
assumed  the  risk  of  the  employment  and 
could  not  have  recovered,  l^e.ias  &~'  /'.  R. 
Co.  V.  /iru/c,  83  7't.v.  59S,  20  S.  IV.  Rep.  511. 

In  an  action  by  a  failur  10  recover  dam- 
ages f(jr  the  loss  of  the  services  of  his  minor 
son,  alleged  to  have  been  killed  through 
the  careli'ssness  of  the  defendant  Ciimpany, 
a  de(larati(jn  of  the  deceased,  made  sub- 
staniialiy  at  the  place  of  the  injury,  and 
within  from  two  to  live  minutes  after  the 
accident,  to  the  effect  that  nobody  was  to 
blame  but  himself,  etc.,  is  not  admissitile  as 
an  admission.  Tiie  services  of  the  deceased 
fiuriiiL;  his  minority  belonged  to  the  plaintill 
as  his  lawlnl  rii;ht,  and  it  was  not  within  the 
power  of  the  deceast;fl  to  have  legally  de- 
feated tiiis  right.  His  admission  could  not, 
therefore,  bind  the  i)lainlifl.  Such  declara- 
tion is  admissible,  however,  as  a  part  of  the 
res  y^cslir.  I.oti!S7>ilU,  E.  &*  S/.  I..  R.  Co.  v. 
B.ifj,  2  ///,/.  .■!/>/>.  427,  28  X.  /■:.  Rep.  714. 

PlaintilT  sued  the  railroad  company  for 
damages  for  personal  injuries  received  while 
in  the  employ  of  tiie  receiver,  etc.,  alleging 
that  he  was  a  minor,  etc.  The  father,  as  a 
witness,  having  testified  that  plaintill  at  the 
lime  of  the  injury  was  about  19  years  of  ag-^, 
over  ol)jection  was  allowed  to  testify  further 
that  "  he  looked  like  he  was  about  16  years 
of  age."  As  the  testimony  might  have  been 
relevant  to  impose  upon  the  servants  of  the 
railway  the  duty  of  instructing  the  plaintifT 
in  the  details  if  his  business  and  its  dan- 
gers, the  admission  of  the  evulence  is  not 
ground  for  reversal.  Texas  &*  P.  R.  Co.  v. 
/)';-/,/•,  83  Tex.  59S.  20  S.  ir.  Rep.  511, 

47<t.  diiuia««'s.  -Where  a  child  is 

emjiloyed  by  a  person  or  corpr)ration  against 
the  will  of  his  father,  and  while  in  such  em- 
ployment is  killed,  the  father  is  entitled  to 
recover  the  value  of  the  cliild's  services  up 
to  the  time  of  his  deatli.    /•'/,   ll'ityite,  C. 


<S-  L.  R.  Co.  V.  neyerle,  28  Am.  <S-  Eng.  R- 
Cas.  306,  no  Intl.  100,  11  A'.  E.  Rep.  6. 

If  injury  results  to  a  minor  from  the  neg- 
ligence of  his  emi)!oyer,  the  parent  is  en- 
titled to  a  judgment  against  the  employer 
for  damages  for  the  loss  of  the  minor's  ser- 
vices caused  by  such  negligence,  and  inci- 
dental expenses  resulting  from  the  injury. 
Gulf,  C.  i^  S.  E.  R.  Co.  V.  Redcker,  67  Tex. 
190,  2  .S".  \V.  Rep.  527. 

If  the  employment  was  for  a  service  in  its 
character  dangerous,  and  the  minor  was  em- 
ployed without  tiie  fatiier's  consent,  his  mi- 
nority being  known  to  the  employer,  and  in- 
jury results  to  tlu  minor  in  the  course  of  his 
employment,  the  father  may  recover,  as 
damages,  the  value  of  the  son's  services  to 
him  which  were  lost  by  reason  of  the  injury. 
Gulf.  C.  (3-  5.  /•'.  R.  Co.  V.  Redeker,  67  Tex. 
190,  2  S.  \V.  Rep.  527.— Ai'i'RoviNG  Louis- 
ville &  N.  K.  Co.  V.  Willis,  83  Ky.  57,  21 
Cent.  L.  J.  57.  — FoLI.oWKlJ  in  Texas  &  P. 
R.  Co.  V.  Hrick,  83  Tex.  526. 

The  measure  of  damages  to  a  parent  for 
loss  of  his  son's  services  caused  by  his  em- 
ployment by  a  railroad  company  is  tiie  ag- 
gregate of  the  earnings  of  the  son  until  his 
majority.  It  is  not  proper  that  expenses 
for  boarding,  etc.,  siiould  be  deducted. 
Texas  &^  P.  R.  Co.  v.  Riidc.  83  Tex.  526.  18 
5.  //'  •*.  947.  — Kkvikwi.no  Texas  &  P. 
R.  Co.  V.  Carlton,  60  Tex.  397. 

An  em()Io,i;  aged  19  years  was  injured 
while  in  the  employ  as  brakeman,  under  cir- 
cumstances entitling  him  to  compensation. 
One  leg  h.nl  to  be  amputated  Ix-low  the 
knee.  The  strength  anti  elficiency  of  his 
right  hand  were  impaired.  Held,  tiiat  a  ver- 
dict for  S'/Ooo  was  not  excessive.  Texas  &^ 
P.  R.  Co.  V.  Jir/ek,  83  Tex.  598,  20  .V.  !l'. 
Rep.sn. 

477.  qiu'stloiis  ot't'tit't  Cor.jiiry. 

— Tlio'.igh  a  minor  mav  be  of  sullirient  aiLie 
and  discretion  to  justify  his  em|)Ioyment  as 
a  lirakeman,  whether  he  coidd  be  t'lur  ]  od- 
crly  emploved  or  not  is  a  question  for  the 
jury.  Uamilloii  v.  Gahestoii,  //.  <3-*  >'.  ./. 
R.  Co.,  4  Am.  &•  En^.  R.  Cas.  '',1'i,  54  Tex. 
556. 

If  a  servant  be  under  the  age  of  21  years 
and  he  has  not  been  instructed  by  the 
master  as  to  the  dangers  of  his  empLiyiii'Mit, 
it  is  a  question  for  the  jury  wdieiher  he  has 
acp'iired  sutlicient  knowledge  of  the  d.mgers 
to  exemjjt  the  master  from  liability  in  case 
of  injurv.  7Vr'?.f  ^^  /'.  R.  Co.  v.  P>ttck  S3 
yv.t.  598,  zoS.  W.  Rep.  511. 
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Where  an  inexperienced  minor  was  em- 
ployed to  couple  cars,  and  was  set  to  couple 
t  o  passenger  cars,  one  with  an  ordinary 
draw-bar  and  one  with  a  Miller  draw-bar — 
no  special  instructions  being  given  him — 
and  while  so  doing  the  said  minor  was 
killed— //fA/,  that  the  company  was  not 
guilty  of  culpable  negligence /^r  sf,  but  that 
the  question  of  negligence  was  for  the  jury. 
rennsylvatiiii  Co.  v.  Lo:^^,  15  Am,  &*  Eng. 
R.  Ceis.  345.  94  Jmi.  250. 

The  plaintiff  being  between  14  and  15 
years  old,  and  the  evidence  as  to  whether  or 
not  the  employnieiit,  with  the  appliances 
used,  was  manifestly  dangerous  and  unsuit- 
able for  boys  of  the  plaintiff's  age  being 
contradictory,  it  was  not  error  to  leave  the 
question  of  tlie  defendant's  negligence  to 
the  jury,  under  proper  instructions.  Kchler 
v.  Sehwenk,  144  Pa.  St.  348,  22  Atl.  Rep.  910. 

V.  INJURIES   TO    EMPLOYES    OF  ONE  COM- 
PANY BY  NEOLIOENCE  OF  ANOTHEB. 

478.  Liability  for  injury  to  employe 
of  aiiotlier  coiupaiiy,  ffeiicrally.*— In 

the  absence  of  any  express  contract  as  to 
risk,  a  railroad  company,  sued  by  a  servant 
not  its  own  for  injuries  received  on  the 
train,  has  no  concern  with  risks  which  the 
servant  took  as  between  himself  and  his 
master.  As  between  the  plaintiff  and  tlie 
railroad  company,  tlie  plaintiff  took  all 
risks  wh.itsoever  not  occasioncfl  by  negli- 
gence imputable  to  the  defendant,  but  none 
that  arose  from  such  negligence.  Coi;;gin 
v.  Central  R.  Co.,  62  Gn.  685.  —  Distin- 
guished IN  Georgia  R.  &  B.  Co.  v.  Frid- 
dell,  79  Ga.  489.— .SV.  Louis  S-^  .V.  F.  R.  Co. 
v.  Traweek,  84  Tex.  65,  19  S.  IV.  Rep.  370, 
Brewer  v.  h'exo  York,  L.  E.  <S-  W.  R.  Co., 
47  Am.  Sf  Em;.  R.  Cas.  485,  124  A';  Y.  59, 
26  A^.  E.  Rep.  324,  35  A^.  Y.  S.  R.  60;  af- 
finning  45  Hun  595,  mem. 

If  one  engages  the  servant  of  another  in 
an  obviously  dangerous  business  he  renders 
himself  responsible  for  any  injury  the  ser- 
vant may  sustain  while  so  engaged,  and 
which  can  rationally  be  attributed  to  the 
undertaking;  and  this  is  so,  even  if  the  in- 
jury results  immediately  from  the  neglect 
or  unskilfulness  of  the  servant;  nor  is  it 
necessary  to  authorize  the  recovery  that 
the  servant  should  have  been  employed  by 

•Injury  10  servants  where  one  company  is 
running  trains  over  track  of  another,  see  notes, 
10  Am.  &  Eng.  R.  Cas.  S14;  17  /</.  654. 


the  defendant  for  wages  when  the  injury 
was  received.  Louisville  &^  N.  R.  Co.  v. 
Willis,  S3  A>.  57. 

Where  two  railroad  companies  jointly 
maintain  a  switch  for  the  purpose  of  trans- 
ferring cars  from  one  road  to  the  other,  a 
switch  tender,  though  paid  entirely  by  one 
company,  renders  service  of  a  beneficial 
character  to  the  other,  and  it  owes  him  tiie 
same  duty  as  to  his  personal  safety  that  it 
owes  one  of  its  own  eninloyes  entjagcd  in 
the  same  kind  of  ser.  je.  0'Siilli:>an  v, 
Chicago,  M.  &*  Si.  P.  K.  Co.,  23  ///.  App, 
646. 

470.  Injury  caused  by  defective 
track. — Where  a  railroad  company  allows 
another  company  to  run  its  trains  over  a 
section  of  its  road,  the  former  is  liable  to  a 
brakeman  of  the  latter  who  receives  a  per- 
sonal injury  by  reason  of  a  station  house 
being  negligently  constructed  too  near  the 
track.  Nugent  v.  Roston,  C.  &•  AL  R.  Co., 
38  Am.  <Sr»  Eng.  R.  Cas.  52.  80  J/c.  62,  12 
Atl.  Rep.  797.— Nor  following  Miirch  v. 
Concord  R.  Co.,  29  N.  H.  35 ;  Pierce  v. 
Concord  R.  Co.,  51  N.  H.  593. 

The  plaintiff  being  employed  upon  the 
train  of  another  company  which  was  mak- 
ing trips  over  the  defendant's  road,  was  en- 
titled to  presume  that  the  duty  of  keeping 
the  track  in  safe  condition  would  be  per- 
formed ;  and  having  been  injured  by  reason 
of  the  failure  to  perform  it,  he  is  entitled  to 
recoverof  defendant  damages  for  his  injury. 
Trinity  &"  S.  R.  Co.  v.  Lane,  79  Tex.  643,  1 5 
i'.  W.  Rep.  477.— yuoTiNO  East  Line  &  R. 
R.  R.  Co.  V.  Culberson,  72  Tex.  375. 

Where  a  train  loaded  with  woori  was 
transported  over  one  railroad  to  a  city,  and 
at  the  instance  of  the  shipi)er,  pet  mission 
was  obtained  from  the  sui)eriniendent  of 
the  road  for  the  train  to  proceed  over  the 
track  of  two  other  roads  to  a  third,  and  over 
it  to  the  point  of  destinati(jn.  the  train  be- 
ing manned  by  the  employes  of  the  first 
road,  and  a  person,  by  direction  of  tlic 
superintendent  of  that  road,  accompanied 
the  train  for  the  purpose  of  seeing  that  it 
was  unloaded  promptly  and  returned  to  the 
road  to  which  it  bel<')nged,  and  where  an  ar- 
rangement was  made  With  tlie  superintend- 
ent of  the  third  road  for  the  train  to  pro- 
ceed over  its  track,  and  he  directed  an  em- 
ploye to  go  upon  the  engine  and  act  as  pilot 
and  inform  the  engineer  of  the  curves  and 
"tight  places"  in  the  track,  the  only  duty 
or  obligation  owed   by  the  third   railroad 
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company  to  the  employes  of  the  first  com- 
pany iiiKJii  such  train  was  to  have  a  reasoii- 
ahly  safe  tr;ick  over  wliich  llie  cars  were  to 
be  transporteci.  Killian  v.  Aii^^usta  &»  A'. 
A'.  Co.,  79  Gil.  234,  4  .S'.  E.  Rep.  165. — Dis- 
TiNGUisiiiNc;  Macon  &  A.  R.  Co.  v.  Mayes, 

49  <■'•'•  355- 
180.  drfVM'tivo   brnki'-baiv— A 

c.iii.il  company  contracted  u  itli  a  railroad 
CDMipaiiy  to  haul  coal  at  a  slii)uiate<l  price 
per  ton,  and  for  a  certain  portion  of  the  net 
'proceeds  of  the  coal  when  sold.  The  canal 
company  delivered  to  the  railroad  company 
certain  loaded  ca'S,  which  the;  former  oper- 
ated and  controlled,  and  while  passins^  over 
the  railroad,  plaintitT,  a  brakeman,  was  In- 
jured throuj;h  defects  in  a  brake-bar.  Held, 
that  the  contract  did  not  make  the  railroad 
company  and  the  canal  company  partners 
so  as  to  render  the  latter  liable  for  the  in- 
jury to  the  brakeman.  Wn'ti/itv.  Dchuvare 
&'  H.  Canal  f<'  ,  40  Hun  {X.  )'.)  343. 

481.  defV't'tivo  ih*pot.— A  rail- 
road comjiany,  over  a  section  of  whose  track 
another  company,  by  virtue  of  a  contract, 
runs  its  trains,  is  liable  in  tort  to  the  hitter's 
brakeman,  who,  without  fault  of  himself  or 
of  his  co-employes,  recx-ivcs  a  personal  in- 
jury while  in  the  performance  of  his  dutv 
on  his  employer's  train,  solely  by  reason  of 
tile  neglij^ent  construction  of  the  former's 
depot.  Niit[fn(  v.  Boaton,  C.  iS^  M.  R.  Co., 
2&.lni.  ^  E/iif.  R.  Ctis.  52,  80  Me.  62,  12 
All.  l\\/>.  797.  -Not  following  Murcli  ?'. 
Concord  R.  Co.,  29  N.  H.  35  ;  I'ierce  v.  Con- 
cord R.  Co.,  51  N.  H.  593. 

482.  Kniplo.v<;  injured  in  a  col- 
lision.— Where  several  coiinectiiii^  lines  of 
road  maintain  jointly  certain  yard  tracks, 
switches,  and  crossiiij^s,  anrl  an  engineer  in 
charfje  of  a  train  is  injured  by  reason  of  a 
collision  with  another  train,  and  l)y  reason 
of  an  insecure  or  insutricient  crossing,  the 
companies  jointly  owning  tlu;  crossing  are 
li.d)le.  Iiiili.ma,  />'.  &^  W.  R.  Co.  v.  luirn- 
halt,  115  /;/,/.  399,  13  Wt-at.  Rep.  425,  16  X. 
E.  R,p.  121. 

In  such  cas"?  it  a|)i)eare(l  that  the  injury 
occurred  where  a  switch  and  a  main  track 
crossed,  and  that  the  crossing  was  badly  out 
of  repair.  Hilil.  that  e,ich  company  was 
interested  in  maintaining  the  crossing,  and 
tlic  dilferent  companies  owning  it  were 
liable  for  v..ie  injury.  Indiana,  R.  &^  W.  R. 
Co.  V.  /larn/iarl,  115  Ind.  399,  13  West.  Rrp, 
425,  16  A'.  E.  Rep.  121. 

In  an  action  by  the  fireman  of  one  railway 


company  against  another  company,  to  re- 
cover for  a  personal  injury  caused  by  a  col- 
lision, if  there  is  no  evidence  of  want  of 
care  or  skill  on  the  part  of  tlie  defendant, 
and  nothing  wrong  is  shown  on  its  pan,  but 
it  appears  that  the  injury  was  the  result  of 
the  reckless  conduct  (.)f  the  engineer  of  the 
other  company,  the  bad  condition  (jf  its  en- 
gine, and  of  running  at  a  rate  of  speed  pro- 
hibited by  ordinance,  a  judgment  against 
the  defendant  cannot  be  sustained.  Clu'- 
ca^t^o,  R.  I.  &'  P.  R.  Co.  v.  McKitli  kk,  78 
///.  619. 

483.  Kniploje  .sliot  and  wounded. 
— Where  a  railroad  company  takes  forcible 
possession  of  the  property  of  another  road 
through  a  body  of  armed  employes,  the 
company  will  be  liable  to  an  employe  of  the 
latter  company  who  is  injured,  while  in  the 
discharge  of  his  duties  on  a  car,  by  l)eing 
fired  upon  and  wounded.  The  com|)aMy 
cannot  set  up  the  defense  tliat  the  act  was 
ultra  vires,  wox  x.\vA\.'\\.  was  the  act  of  iiuli- 
viilual  employes.  Dein'er  S^  R.  G.  R.  Co. 
v.  J /arris,  15  //;//.  &^  Eng.  R.  Cas.  142,  3 
X.  Alex.  109,  2  J'ac.  Rep.  369;  ajltrnied  in 
122  U.  S.  597,  7  Sup.  Ct.Rep.  1286.— QiroT- 
iNc;  State  v.  Morris  &  E.  R.  Co.,  23  N.  J. 
L.  368. 

484.  Employe  oi' eonnootln^:  line. 
— Where,  as  between  connecting  lines,  the 
corporations  controlling  them  are  mutually 
bound  to  transport  Irjaderl  freight  cars  over 
their  respective  roads,  such  duty  is  neces- 
sarily subject  to  proper  rules  and  regula- 
tions, and  involves  mutual  obligations, 
among  which  is  that  of  due  diligence  to 
provide  s.ife  cars  for  delivery  to  the  servants 
of  the  company  operating  the  connecting 
line  to  which  they  are  transferred,  and  who 
woidd  be  exposed'to  danger  from  their  de- 
ffMitive  or  unsafe  ondition.  Moon  v.  Xorlli- 
ern  Pac.  R,  Co.,  48  .//;/.  iS^*  F.ni;.  R.  Cas.  195, 
46  Minn.  106.  48  X.  //'.  Rep.  679. 

The  cor|)oration  receiving  such  cars  is 
also  subject  to  liabilities  and  duties  to  its 
servants,  growing  out  of  the  acceptance,  pos- 
session, and  subsequent  use  thereof.  Hut 
the  negligence  of  the  latter  does  not  relieve 
the  former  from  liability  for  injuries  result- 
ing from  its  own  negligence.  Moon  v. 
Xorlhern  Pae.  R.  Co.,  48  Am.  &*  Eu};.  R. 
Cas.  195,  46  ,)//////.  106,  48  yV.  \V.  Rep.  679. 

Where  a  brake  upon  a  freight  car  trans- 
fer! cd  by  the  corporation  owning  it  was  out 
of  repair  and  unsafe  for  use,  and  the  same 
had  not  been  inspected  with  due  care  before 
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delivery  to  tlie  servants  of  a  connecting 
company,  and  in  consequence  (jf  sucli  defect 
a  l)rakeinan  was  injured  without  fault  on  his 
part— //i7i/,  that  an  action  would  lie  for  the 
injury  against  the  first-named  company. 
Mthtii  V.  Xoythern  J\ic.  A'.  Co.,  48  ylm.  &^  Eii^ 
A'.  Ciis.  195,46  J/i>!ii.  106,  48  iV.  //'.  A\/>. 
679— DisriNGUiSHiNG  Bartlett  v.  Boston 
(ias  Li,t;lit  Co.,  117  Mass.  533;  Hurt  v. 
lidstoii,  122  Mass.  223;  Child  v.  Hcarn,  L. 
K.  9  E.x.  176;  Sawyer  7'.  Minneapolis  &  St. 
L.  R.  Co.,  38  Minn.  103. 

I'lainiill  was  injured  in  consequence  of  a 
defective  step-ladder  on  one  of  defendant's 
freight  cars.  He  was  ncjt  at  the  time  in  the 
service  of  the  defendant,  hut  of  another 
company,  which  was  then  using  the  car  in  its 
own  husiness.  Tlie  car  had  hcen  sent  over 
the  road  of  the  latter  company,  whicli  con- 
nects with  that  of  the  defendant,  consigtied 
to  a  point  in  anotlier  state ;  but  on  its  re- 
turn, it  was  transferred  beyond  the  point  of 
junction  at  which  it  should  have  been  re- 
turned to  defendant,  and  was  loaded  with 
freight  consigned  to  a  distant  point  on  sucli 
connecting  road.  J/f/if,  that  the  defendant 
owed  no  duty  to  the  plaintiff  in  respect  to 
the  condition  of  the  car,  growing  out  of 
contract  or  otherwise,  and  that  this  action 
cannot  be  maintained.  Sauiyer  v.  Minne- 
apolis &^  Si.  L.  R.  Co.,  Z2,Am.  <S~»  J:tig.  A'. 

<-'"■  394. 38  ii//««.  103,  35  X.  ir.  rep.  671, 

8  Am.  Si.  Rep.  64S.  —  DiSTiNcirsHiNG 
Smith  V.  New  York  &  H.  R.  Co.,  19  N.  Y. 
127,  75  Am.  Dec.  305.— Distinguishkd  in 
Moon  V.  Norihcrn  Pac.  R.  Co.,  46  Minn. 
106. 

The  defendant  and  a  steamboat  company 
were  operating  under  an  arrangement  by 
which  defendant  was  to  carry  passengers 
and  freight  between  St.  Paul  and  Relic 
Pkune,  and  the  steamboat  company  was  to 
carry  them  between  Belle  Plaiiie  and  Man- 
kato,  the  two  connecting  at  Belle  Plaine  as 
to  time  of  arrival  and  departure  at  that 
point  of  trains  and  boats.  Each  sold  tick- 
ets over  the  route  of  the  other.  Tlie  prices 
for  such  routes  were  distinct,  each  receiving 
a  certain  portion  of  the  moneys  received  for 
fares  and  charges  upon  through  passengers 
and  freights.  lleU,  that  the  servants  of 
one  of  ilie  companies  were  not  fellow-ser- 
vants with  those  of  tlie  other  company,  so  as 
to  prevent  the  servants  of  one  recovering 
from  the  other  for  injuries  caused  by  the 
ii'gligencc  of  its  servants.  Carroll  v.  Min- 
m\u>t,i  Valley  A'.  Co.,  13  Af/nn.  30  (Gtl.  18). 


485.  Liability  of  lessor  company.* 

— Where  two  companies  use  a  portion  of 
the  same  track,  one  as  owner  and  the  other 
as  lessee,  under  proper  rules  and  regula- 
tions as  to  the  joint  use,  so  as  to  secure 
care  and  safely,  the  lessor  company  in  the 
employment  of  servants  does  not  impliedly 
contract  with  them  that  the  servants  of  the 
lessee  ct)nipany  will  observe  strictly  the 
rules  adopted  to  secure  care  and  safelv,  and 
it  will  not  be  liable  to  one  of  its  servants 
for  an  injury  caused  by  the  negligence  of 
the  servants  of  tiie  lessee  company.  Clark 
v.  C/iiiitgo,  Jl.  (-»^  (J.  R.  Co.,  92  ///.  43.— 
Distinguisiif:i)  in  Phillips  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  64  Wis.  475.  Ouoricn  in 
liauer  v.  St.  Louis,  I.  M,  &  S.  R.  Co.,  46 
Ark.  388. 

The  lessor  of  a  railroad  is  not  liable  for 
an  injury  to  an  employe  of  the  lessee  com- 
pany for  negligently  erecting  a  platform 
too  near  the  track,  where  it  is  shown  that 
the  pro.\imate  cause  of  the  injury  was  the 
moving  of  cars  which  were  in  the  control 
of  the  lessee.  K','aiis\.  Sabine &•  E.  T.  R. 
Co.,  (Tex.)  18  .V.  ]]'.  AV/.  493. 

48<».  Kiiiployo  of  car  t'ompany.— 
A  car  company  owned  certain  cars  which 
were  run  by  a  railroad  company,  the  car 
company  agreeing  to  keep  them  clean  and 
in  order.  An  employe  of  the  latter  was  in- 
jured while  crossing  a  track  for  the  pur- 
pose of  cleaning  a  car,  by  the  negligence 
of  an  employe  of  the  railroad  compatiy  in 
suddenly  moving  the  cars.  Held,  that  sucii 
person  coulrl  not  be  regarded  as  an  em- 
ploye of  the  railroad  company,  and  might 
recover  ag.-iinst  the  latter  for  the  injury. 
Ilarolil  v.  N,-,v  York  C.  &^  H.  R.  R.  Co.,  13 
Daly  {X.  y.)  89. 

In  such  case  it  appeared  that  plaii;ti(T 
was  acting  under  orflers  from  the  car  com- 
pany,  and  could  not  reach  the  car  to  he 
cleaned  without  crossing  the  track.  Hehl, 
that  she  could  not  be  regarded  as  a  mere 
licensee  on  the  track,  but  being  engaged  in 
a  business  that  concerned  the  business  of 
the  railroad  rompaiiy.  she  must  be  regarded 
as  being  on  the  track  by  its  express  permis- 
sion, and  that  it  owed  her  the  duty  of 
moving  its  cars  with  common  prudence. 
Harold  V.  Xe'.v  York  C.  6-  //.  R.  R,  Co.,  13 
Daly  (X.  Y.)  89.  Sec  also  Miller  v.  Corn- 
tvall  R.  Co.,  154  Pa.  St.i,Tt,,  26  All.  Refi.  jjcf. 

*  Liability  of  lessor  for  ncKliKcncc  of  lessee 
causing  injury  to  servants,  sec  note,  38  A.M.  & 
Eno.  R.  Cas.  63. 
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487.  Employe  of  coal  eoiiipaiiy.— 

A  railroad  company  is  not  liable  to  one  in 
the  employment  of  coal  dealers,  who  had 
been  sent  to  unload  a  car,  and  who  was  in- 
jured by  another  car  beinj;  run  down  aj^ainst 
the  <jne  to  be  unloaded  while  he  was  stand- 
ing on  it,  where  it  does  not  appear  that  the 
car  was  run  down  with  unnecessary  violence. 
Murphy  V.  A'tw  York,  L.  li.  &•  IV.  A'.  Co., 
42  A'.  1'.  .v.  A'.  5S0,  62  Nim  5S7,  17  A'.  1'. 
.s'«//.  302. —  DiSTiNCJUlsHINO  Barton  7/. 
New  Y.jrk  C.  cS:  H.  K.  R.  Co.,  i  T.  &  C. 
297  ;  Newson  7'.  New  York  C.  K.  Co.,  29  N, 
Y.  383 ;  Stinson  7'.  New  York  C.  R.  Co.,  32 
N.  Y.  333. 

A  coal  mining  company  maintained  a 
track  between  its  mine  and  a  retjular  rail- 
road track,  but  the  cars  of  the  railroad 
conipany  were  used  in  shipping  coal,  and 
the  railroad  company  took  ihein  to  and 
from  tlic  mine  with  its  own  employes. 
y//7i/,  that  only  the  relation  of  shipper  and 
carrier  existed  between  the  two  companies, 
and  that  the  coal  company  was  not  liable  to 
ai)  employe  of  the  railroad  company  who 
was  injured  wliile  opeialing  a  train  on  the 
!)ranch  track.  Con/  Run  Coal  Co.  v.  Sh\r,v>i, 
15  ///.  .///.  347.  Si-e  also  Cuniiiiiiii^s  v. 
riltslnoi^h.  C.  (S^*  ^SV.  /,.  A".  tV'.,  4  Am.  &* 
/■:>/::.  A".  Cm:  524,  92  /'ii.  Sf.  82. 

■isH.  Kiiiployeol'iiHU'poiidoiit  con- 
tractor.*— A  com|)aiiy  owes  the  diity  of 
f^ivini:  warning  of  the  approach  of  its  trains  to 
the  emi)loyesof  a  contractor  working  on  the 
track.  Erich-son  v.  St.  PaulSr'  I)  A*.  Co.,  41 
Minn.  500,  5  A.  A'.  A.  786,  43  .\'.  JV.  AV/>.  332. 
An  agreement  !)etwcen  a  railroad  com- 
pany and  one  who  contracts  to  repair  its 
track,  to  the  eflect  that  the  company  should 
not  be  liable  for  injuries  to  the  contractor's 
workmen,  will  not  relieve  the  company 
from  liability  for  an  injury  negligently  in- 
flicted upon  a  workman  who  has  not  as- 
sented to  such  agreement.  Oinint^cr  v.  AVw 
York  C.  C'^  //.  a:  A'.  Co.,  4  //////  (A'.  1'.) 
1 59,  6  r.  i?^  C.  49S. 

A  railroad  company  that  negligently  in- 
jures a  workman  employed  by  one  who 
has  a  contract  with  a  comi)any  to  repair  its 
track,  cannot  avoid  liability  on  the  ground 
that  the  workman  was  but  a  mere  licensee 
on  the  company's  right  of  way.  Omiu^cr  v. 
AV7C  York  C.  &*  If.  A'.  A\  Co.,  4  //««  (A^. 
V.)  159.  6  7'.  5-  C.  498. 


*  Liability  to  servants    of    a  contractor,  see 
note,  39  Am.  &  Eng.  R,  Cas.  325. 


Where  a  company  enters  into  a  written 
contract  for  the  entire  construction  of  its 
road,  and  immediately  thereafter  such  con- 
tract is  by  the  contractor  assigned  to  the 
president  of  the  company,  who  proceeds 
to  construct  the  road,  and  the  fact  of  this 
contract  is  not  made  public,  and  the  em- 
ployes have  no  notice  of  its  existence,  but 
are  simply  employed  to  do  work,  and  in  the 
course  of  such  work  one  is  injured  through 
negligence  for  which  the  employer  is  respon- 
sible, such  employe  can  recover  from  the 
corporation  for  such  injinics.  So/otnon  A". 
Co.  y.Jonrs,  15  Ant.  &->  iui^i^.  A'.  Cas.  201,  30 
A'lin.  ()Oi.  2  /'(ic.  Rep.  657. 

Defendant  company  let  a  contract  for  tiie 
Construction  of  a  wall  under  or  along  its 
track,  and  pliintilT.  wlio  was  a  workman 
engaged  by  the  contractor,  was  injured 
while  assisting  in  operating  a  derrick  for  the 
iiandling  of  stone.  The  work  required  the 
men  at  times  to  be  on  one  of  the  company's 
tracks,  and  just  after  a  train  had  passed, 
and  when  the  men  were  busily  at  work,  and 
when  their  utmost  attention  was  flirected 
to  their  work,  the  engine  was  detached  and 
backed  without  signal,  and  injured  plaintiff. 
It  was  a  custom  of  the  company  to  ring  a 
bell  or  sound  a  whistle  whenever  an  engine 
was  ap[)roaching  workmen  on  the  track,  of 
which  custom  plaintill  knew  and  on  which 
he  relied.  Hehi,  that  the  facts  justified  a 
finding  that  iilaintifT  was  rightfully  on  the 
tnick,  and  was  not  in  fault  in  failing  to  ob- 
serve the  approaching  engine,  Goodfcllmv 
V.  Boston.  //.  &r'  E.  R.  Co.,  106  Mass.  461,  8 
Ant.  Ry.  Rip.  45.— DisriNOi'iSHiNG  Burns 
V.  Boston  &  L.  R.  Co.,  loi  Mass.  51.— Ap- 
proved IN  Ominger  v.  New  York  C.  & 
H.  R.  R.  Co.,  4  Hun  (N.  Y.)  159.  Distin- 
criSHKO  in  Holland  v.  Chicago,  M.  .t  St. 
P.  R.  Co.,  5  McCrary  (U.  S.)"549,  18  Fed. 
Rep.  243.  yuOTK.l)  IN  Crowley  7/.  Burling- 
ton, C.  R.  &  N.  R.  Co.,  18  Am'.  &  Eng.  R. 
Cas.  56,  65  Iowa  658. 

PlaintilT  was  emi)l(3ycd,  with  others,  un- 
der a  contractf>r,  to  build  a  station  at  the 
terminus  of  defendant's  elevated  railroad, 
and  the  work  had  to  be  done  at  intervals 
between  running  trains.  Trains  were  run 
upon  the  track  and  the  engine  detached, 
when  another  engine  would  come  up  and 
pull  the  c.irs  on  ,  after  which  the  engine 
bringing  them  in  would  back  down  the 
track  to  where  it  went  on  a  siding  and  was 
turned.  Jus'  after  the  cars  had  been  pulled 
out,  plaintilT's  boss  directed  him  to  go  un- 
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der a  platform  for  material,  and  just  as  he 
was  stooping  to  do  so,  he  was  struck  by 
the  backing  engine,  which  moved  without 
warning.  The  engineer  could  have  seen 
plaintiff  by  looking  out  of  the  cab.  Held, 
tliat  a  recovery  was  proper.  Getmann  v. 
Suburban  Rapid  Transit  Co. ,  37  A'.  1 '.  S.  K. 
360,  1 3  A'^.  Y.  Supp.  Sg7  ;  affirmed  in  1 28  A^. 
1'.  681,  mem.,  29  N.  E.  Rep.  149.  4°  ^'-  i'-  •^■• 
R.  980. 

Plaintiff,  in  the  employ  of  a  contractor 
with  the  company  owning  the  road,  fastened 
upon  the  railroad  a  machine  for  sawing 
wood,  and  while  there  he  was  injured  by  a 
trai"  of  another  company  having  a  right 
by  contract  to  use  the  track.  Htld,  that 
though  he  was  upon  the  track  by  authority 
of  the  superintendent  of  the  company  own- 
ing the  road,  he  coidd  not  recover  against 
the  other  company  for  the  injury  sustained, 
even  though  the  conductor  of  the  train  pre- 
viously knew  of  the  machine  being  on  the 
track,  and  was  guilty  of  negligence  on  the 
occasion.  Little  ScliHylkill  X.  R.  (^  C.  Co. 
v.  Xorton,  24  /'/i.  St.  465.  —  Foi.LOWKi)  in 
Pittsburgh,  I't.  W.  iS:  C.  R.  Co.  v.  Collins, 
87  Pa.  St.  405.  Ouoi  i:i)  i.\  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Monday,  31  Am.  &  Eng.  R. 
Cas.  424,  49  Ark.  257,  4  S.  W.  Rep.  782. 

A  railway  con)i)any  is  not  liable  in  dam- 
a;j;es  for  the  deatli  of  a  workman  employeil 
by  a  contractor,  who  was  kilieil  while  on  a 
construction  train  furnished  by  tiie  com- 
pany under  contract,  when  it  was  nf)t  in  the 
scope  of  liis  oni[)loyment,  nor  had  he  any 
authority  to  be  in  such  train.  S/ieernian  v. 
Toronto,  G.&'  li.  R.  Co.,  34  U.  C.  Q.  li.  451. 
—  RiviKWiNC  Great  Northern  R.  Co.  '<i. 
Hanison,  10  Fi.N.  376;  .Austin  ?'.  Great 
WVstern  R.  Co..  L.  R.  2  y.  B  442  ;  Collett 
V.  Loiulon  iS:  N.  \V.  R.  CoZ  16  U.  H.  9S4. 

4KO.  Kill  ploy  <;  ol'  iron  coiiiimiiy.— 
An  employe  of  an  iron  company  was  en- 
gaged in  carrying  to  its  mill  a  lot  of  bar 
iron,  unloaded  the  day  before  from  a  rail- 
road car,  and  piled  up  between  the  two 
tracks  of  a  private  siding  on  the  iron  com- 
pany's grounds.  The  siding  was  connected 
with  two  railroads,  by  each  one  of  which 
frei.;ht  was  shipped  to  and  from  the  mill. 
In  an  action  by  the  employe  against  one  of 
the  railroad  companies  for  |)ers(mal  injuries 
caused  by  negligence  in  sliifting  its  cars, 
and  r;;ceived  by  the  plaintiff  while  so  carry- 
ing the  iron,  the  question  whether  the  sid- 
ing was  the  "premises"  of  the  defendant, 
within  the  meaning  of  section  1,  Pa.  Act  of 
5  D.  R.  D.— 17. 


April  4,  1S6S,  P.  L.  p.  58,  was  immaterial ; 
for  as  the  plaintiff  was  not  employed  in  any 
business  connected  with  the  railroad,  and 
his  work  had  no  connection  with  the  prior 
unloading  of  the  iron,  he  was  not  within  the 
provisions  of  said  act.  C/iristnian  v.  T/iila- 
deiphia  &*  R.  R.  Co.,  141  l\i.  St.  604,  21  .///. 
Rep.  738.— DiSTiNGUisili.Nc;  Cumniings  v. 
Pittsburgh,  C.  &  St.  L.  R.  Co.,  92  Pa.  St. 
82;  Baltimore  &  O.  R.  Co.  v.  Colvin,  iiS 
Pa.  St.  230;  Stone  v.  Pennsyhania  R.  Co., 
132  Pa.  St.  206.  Foi.U)WiN(;  Richler  v. 
Pennsylvania  Co.,  104  Pa.  St.  511. 

The  court  could  not  declare  the  plaintiff 
guilty  of  contributory  negligence  as  a  mat- 
ter of  l;iw  ;  how  long  lie  might  prudently 
continue  at  work  after  seeing  the  shifting 
engine  pass,  and  what  degree  of  observation 
was  incumbent  upon  him.  dej)ended  upon 
too  many  elements  to  enable  the  court  to 
apply  a  fixed  standard  of  duty.  Christmon 
v.  Philadelphia  &^  R.  R.  Co.,  141  /\i.  .St. 
604,  21  .-///.  Rep.  738. 

■iiiO,  Kiiiploye  of  mill  ooiiipaiiy.— 
One  employed  by  a  mill  c<)m[>any  to  assist 
in  moving  and  unloading  '.:rain  from  cnrs, 
who  is  injured  while  so  doin'^.  is  not  the 
servant  of  the  railroad  company  within  the 
rule  that  the  servant  assumes  tiie  ordinary 
risks  of  his  employment.  Pinn^Yn'iniia  Co. 
V.  /uui,-es,  133  ///.  255,  24  A'.  A'.  Rep.  563; 
affirming  35  ///.  -■///.  375.— Foi.I.owi'K  iv 
Chicago  &  li.  I.  R.  Co.  i'.  Roberts.  44  111. 
App.  179. 

The  railway  company  owes  such  servants, 
while  moving  the  cars  on  such  track  and 
uidoafiing  the  same,  the  duty  to  exorcise 
ordinary  care  to  prevent  injury  to  them. 
Pennsylvania  Co.  v.  Pael.rs,  133  ///.  255.  24 
X.  /•;.'  Rep.  563. 

401.  l<]iiipl<iy(*  of  t(>l4>j;>:rap1i  <m»iii- 
paiiy.— An  engineer  running  a  train  loaded 
with  telegraph  poles  remains  the  cmployi'' 
of  the  railroad  company,  though  he  is  tem- 
porarily subject  to  the  orders  of  the  tele- 
graph company,  which  will  render  the  rail- 
road company  liable  to  an  e!ni)loii'  of  the 
tclegniph  company  who  is  rightfully  on  the 
train  for  the  purpose  of  handling  the  poles, 
who  is  injured  by  the  negligence  of  the  en- 
gineer. Coirgin  V.  Central  R.  Co.,  f)2  Ga. 
685.  — RkvikwiI)  in  Chesapeake,  ().  iSr  S.  R. 
Co.  V.  driest,  30  .\m.  &  Eng.  R.  Cas.  149. 
85  Ky.  fiif). 

492.  VoliinttMT  worklii};  for  nii- 
otlior  coiiii'aii.v.— Where  an  employe  of 
a  railroad   company,  rightfully  engaged  in 
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the  repair  of  a  freight  car  belontjing  to  his 
employer,  calls  upon  his  sou,  a  minor  under 
eleven  years  of  a^e,  to  render  him  neces- 
sary temporary  assistance  in  the  work,  and 
the  son,  while  so  assisting,  without  any  neg- 
ligence on  his  part  or  on  the  part  of  his 
father,  is  injured  through  the  negligence  of 
the  agents  and  servants  of  another  railroad 
company,  in  b.icking  a  train  of  cars  upon  a 
side  track  where  the  car  is  being  repaired, 
the  latter  company  is  liable  in  an  action  by 
the  son  for  damages  for  the  injury  by  him 
so  received,  rcnusylvaitia  Co.  v.  G(i//ir:^/u-r, 
15  ^liJi.  &•  Kiij;.  K.  Cas.  341,  40  O/iio  St.  637, 
48 ./;;/.  Ju-/>.  689. 

41);J.  Liability  to  ciiiphJ.vo  iiijuivi' 
by  lu-gliyi'iicc  of  aii<>t]i«>r  <<uiii>iM;y. 
— A  railway  company  permitting,  Sy  C(5n- 
tract  or  otherwise,  another  railwny  company 
to  use  a  section  of  its  main  line,  not  at  a 
terminal  jioint  but  to  reach  such  point,  is 
li.ible  to  one  of  its  own  emiiloyes  for  a  per- 
sonal injury  resulting  to  him  from  the  neg- 
ligence of  the  latter  company  in  running  its 
train  over  anfl  upon  the  section  used  in 
common  by  both  companies,  it  not  appear- 
ing that  the  negligent  company  had  any 
legislative  authority  to  adopt  and  use  as  its 
own  anv  part  of  the  main  line  of  the  other 
company.  In  such  case  both  comjianies 
should  be  considered  as  using  the  franchise 
of  the  one  owning  the  line.  Cciral  R.  (S^» 
/>'.  Co.  V.  Pitssinorc,  go  Ga.  20^,  15  S.  E.  Kep. 
760.  —  Ai'i'i.viNi;  Macon  &  A.  R.  Co.  v. 
Mayes,  49  Ga.  355. 

A  labt)rer  at  a  furnace,  who,  while  unload- 
ing a  railroad  car  in  the  course  of  his  em- 
ployment, was  injured  in  consequence  of  a 
defective  brake  ti)ereon,  the  car  being  owned 
by  a  railroad  company  and  having  been  de- 
livered by  it  at  the  furnace  in  the  defective 
condition,  cannot  recover  damages  for  such 
injury  from  his  employei.  huicrson  v. 
Oliver,  138  Pa.  S/.  156,  20  A/l.  Rep.  981. 

41>4.  d<'lV»ctive    travk    of   an- 

otlicr  I'Oiapaii.y.*  —  Thv:  occasional  use 
by  each  of  two  railroad  comjianies  of  the 
track  of  the  other  in  delivering  and  taking 
cars  in  the  course  of  business  will  not  to 
that  extent  make  the  track  of  each  com- 
pany part  of  the  ways,  works,  or  machinery 
of  the  other,  within  the  meaning  of  Mass. 
St.  of  1887,  ch.  270,  and  it  would  be  unre.i- 


*  I. i:\bility  of  company  to  employ6  for  injury 
recL'ivt'd  while  in  discharge  of  duly,  caused  by 
defeit  in  track  owned  by  another  company,  see 
note,  33  L.  R,  A.  3S3. 


sonable  to  hold  tliat  each  company  was 
bound  to  leave  and  take  cars  at  the  precise 
point  of  connection,  at  the  peril,  if  it  did 
not  do  so,  of  becoming  liable  for  injuries 
resulting  from  any  defect  in  the  track  of 
the  other.  Trask  v.  Old  Colony  K.  Co.,  1 56 
jMiiss.  298,  31  ^\'.  E.  Rep.  6. 

495. dt'iei'tivc  l»rakc-AvhcoI  on 

ear  of  aiiuthor  eonipaiiy.— If  a  freight 
car,  whicii  is  hauled  empty  by  a  railroad 
company  to  the  terminus  of  its  road  for 
transfer  to  another  road  where  it  belongs, 
while  l)eing  shifted  there  to  anf)ther  train 
upon  a  connecting  line,  causes  an  injury  to  a 
brakeman  employed  by  such  company,  by 
reason  of  a  defect  in  the  braUe-wheel,  such 
car  is  not  a  part  of  the  •' ways,  works,  or 
machinery  connected  with  or  used  in  the 
business  of  the  empl()y(;r,"  wiilnn  Mass.  St, 
of  1887,  ch.  270,  §  I,  cl.  I,  such  as  will  give 
a  right  of  action  against  the  company. 
Ci'f  v.  .\V«'  I'cvX',  A.  n.  <S-  //.  R.  Co..  48 
.■hi;.  ..-'  /:>/;,'■.  A'.  Cas.  370,  155  .l/iiss.  21,  20  .Y. 
E.  Rip.  1 1 28. 

490.  U«'spcftivc  liability  of  «'0!«i- 
pauics  j(»iiitlj'  using;  saiiio  tratlvs.— 
Where  companies  owning  connecUng  lines 
have  a  traffic  arrangement  by  which  c;us 
are  pushed  from  the  track  of  one  to  the 
other,  it  is  gross  negligence  to  push  c:irs 
onto  the  main  track,  without  notice  or  dan- 
ger signals,  which  will  render  both  com- 
panies liable  t(j  an  employi'  who  is  injured 
thereby,  though  the  cars  were  pushed  onto 
the  track  at  night  at  an  unauthorized  time. 
Lockliart  v.  Little  Rock  Sr'  M.  R.  Co.,  40  /•",  d. 
Kep.  631. 

The  fact  that  two  companies  used  a  por- 
tion of  a  track,  where  their  lines  connect, 
in  common,  will  not  make  the  company 
owning  the  track  liable  to  one  of  its  em- 
ployes for  an  injury  received  through  the 
negligence  of  emi)loyes  of  the  other  com- 
pany. The  company  whose  emplou's 
caused  the  injury  alone  is  liai)le.  Giorida 
R.  6-  //.  Co.  V.  Friddell,  79  Ga.  489,  7  .V.  A. 
Rep.  214.— DiSTiNGUlSHiNd  Macon  &  \.  K. 
Co.  V.  Mayes,  49  Ga.  355 ;  Central  R.  \-  li. 
Co.  V.  Perry,  58  Ga.  461  ;  Perry  v.  Central 
R.  Co.,  66  Ga.  746;  Coggin  v.  Central  K. 
Co..  62  Ga.  685. 

Where  two  companies,  each  under  its  own 
franchise,  use  the  track  of  one  of  them  in 
common  at  a  terminal  point,  the  one  own- 
ing the  track  is  responsible  for  the  conse- 
quences of  its  negligence  in  failing  to  ren- 
der harmless  to  the  employes  of  the  other 
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company  a  low  bridge  spanning  the  track, 
if  the  duty  of  taking  proper  precautions  for 
that  purpose  was  upon  it  and  it  alone. 
Ellison  V.  Georgia  A'.  &•  />'.  Co.,  87  Ga.  691, 
13  S.  E.  Rep.  S09. 

Where  the  servants  of  two  railroad  com- 
panies occupying  the  same  depot  groimds 
with  their  respective  tracks  are  required, 
in  the  performance  of  their  duties,  to 
pass  over  the  tracks  of  both  companies,  a 
sign  erected  upon  the  grounds  warning  all 
persons  to  keep  oti  the  tracks,  and  inform- 
ing them  if  tliey  went  upon  them  it  would 
be  at  their  peril,  would  not  be  regarded  as 
applying  to  the  servants  of  either  company. 
Illinois  C.  R.  Co.  v.  Erelka,  18  Am.  &'  En^. 
R.  Cits,  7,  1 10  ///.  4y8. 

A  joint  occupancy  of  ground  for  railroad 
tracks  by  two  or  more  companies  will  im- 
pose on  each  the  duty  to  the  employes  of 
the  other  necessarily  using  the  tracks  which 
it  owes  to  its  own  employes.  JfcMttrs/iiiU 
V.  Chicago,  R.  I.  &*  P.  R.  Co.,  So  lo'iUa  757, 
45  A'.  W.  Rt'p.  1065. 

Where  two  companies  jointly  use  a  por- 
tion of  the  same  track,  an  employe  of  one 
has  a  right  to  presume  that  the  employes  of 
the  other  will  conform  to  the  rules  of  his 
coini)any  as  to  signals  and  stops.  Ro/i  v. 
Xorl/n-rn  C.  R.  Co.,  15  //uu  (A'.  ]'.)  496; 
ajjinntul  in  So  N.  V.  647,  vn/n.  Cincinnati, 
I.,  St.  L.  &»  C.  R.  Co.  V.  Long,  31  Ant.  &• 
Eng.  R.  Cus.  138,  112  Intl.  166,  11  IVcsi.Ri-fi. 
3:2,  13  A^  E.  Rfp.  659. 

A  railroad  company  using  one  of  the 
union  tracks  is  not  liable  for  an  injury  to  a 
switchman  employed  by  another  company, 
sustained  by  being  struck  by  a  slowly  back- 
ing train,  with  bell  ringing,  while  walking 
upon  or  near  such  track  to  reach  a  switch 
standard  to  be  operated  by  him,  where,  by 
the  exercise  of  the  same  degree  of  vigilance 
for  his  own  safety  as  would  be  required  of  a 
traveler  or  other  person  rightfully  at  the 
same  place,  he  could  have  avoided  the  in- 
jury. Cincinnati,  /.,  St.  L.  &^  C.  R.  Co.  v. 
Long,  31  Ant.  &^  Eng.  R.  Cas.  138,  112  /ttt/. 
l66,  II  West.  Rep.  322,  13  A'.  E.  Rep.  659, 

The  fact  that  two  companies  jointly  main- 
tain a  track  for  the  purpose  of  transferring 
cars  from  one  road  to  the  other  does  not 
make  an  employe  of  one  who  is  at  work  on 
the  track  a  fellow-servant  with  persons  in 
charge  of  a  train  beiontring  to  the  other 
company,  so  as  to  prevent  the  trackman 
from  recovering  (or  an  injury  caused  by  the 
negligence  of  the  men  in  charge  of  the 


train.  Noonan  v.  Ne%u  York  C.  &>  H.  R.  R. 
Co.,  16  iV.  Y.  Supp.  67S. 

An  arrangement  existed  between  three 
railroad  companies  that  each  one  should 
employ  and  pay  certain  persons  employed 
about  a  junction  of  the  three  roads,  the 
employes,  however,  to  look  after  the  trains 
and  business  of  all  of  the  companies.  Plain- 
till's  son  was  employed  by  the  defendant 
company,  but  was  injured  while  coupling 
cars  on  one  of  the  other  two  roads.  }leld, 
that  he  could  not  recover  against  the  de- 
fendant for  the  injury  which  occurred  while 
in  the  service  of  another  company ;  and  the 
fact  that  he  was  employed  and  paid  by  de- 
fendant would  not  make  him  any  tlie  less 
the  servant  of  the  other  two  companies. 
Gulf,  C.  &^  S.  F.  K.  Co.  v.  Dorsey.  2  Tex, 
Unrep.  Cas.  247. 

4t)7. jointly    using    yards    or 

{^rounds. — Where  two  companies  have  by 
agreement  a  joint  occupancy  of  depot 
grounds,  in  which  their  respective  tracks 
are  so  situated  and  used  that  the  servants 
of  the  two  companies  must  necessarily,  in 
the  proper  discharge  of  their  duties,  pass 
over  each  other's  tracks,  each  company  will 
owe  the  same  duty  to  the  servants  of  the 
other  company  in  the  matter  of  observing 
proper  care  for  their  safety  when  crossing 
its  tracks  in  the  regular  discharge  of  their 
duties,  that  it  does  to  its  own  servants  when 
crossing  the  same  tracks.  Illinois  C.  R.  Co. 
v.  Erelka,  \S  Ant.  &*  Eng.  A".  Cas.  7,  1 10  ///. 
498.  M c  Mar  shall  V.  Chicago,  R.  L  &*  P.  R. 
Co.,  80  Io7va  TIT,  45  A^.  \V.  Rep.  1065.  Mis- 
souri Pac.  R.  Co.  \.  Jones,  41  Am.  &*  Eng. 
R.  Cas.  363,  75  Tex.  151,  12  S.  JV.  Rep.  972. 

A  servant  in  pay  of  one  company  and  cm- 
ployed  about  the  yard  and  track  of  another 
company,  under  some  agreement  between 
them,  is  entitled  to  the  protection  of  the 
law  for  injuries  received  from  the  want  of 
proper  care  on  the  part  of  the  company  own- 
ing the  yard  and  train  in  working  on  which 
the  injury  was  caused,  although  paid  by  the 
other  company.  Missouri  Pac.  R.  Co.  v. 
Jones,  41  Am.  <S««  Eng.  R.  Cas.  363,  75  Tex. 
151, 12  5.  W.  Rep.  972. — Distinguished  in 
Texas  &  P.  R.  Co.  v.  Easton,  2  Tex.  Civ. 
App.  378. 

One  of  three  companies  employed  a 
switchman  to  work  in  their  union  yard. 
Held,  that  all  were  jointly  and  severally 
liable  to  him  for  the  negligence  of  one  o£ 
the  companies,  and  that  the  company  which 
employed  him  could  not  deny  the  relation 
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of  master  and  servant.  Gu//,  C.  &•  S.  /•".  R. 
Co.  V.  Dor  Sty,  25  //;//.  &*  £^*K-  ^»'-  ^''^-  44^, 
66  Tex.  148.— Reviewing  Railroad  Co.  v. 
McClanahan,3  Te.x.  Law  Rev.  324;  Vary  v. 
Burlington,  C.  K.  &  M.  R.  Co.,  42  Iowa  246; 
Railroad  Co.  v.  Dorsey,  4  Tex.  Law  Rev. 
115.— DiSTiNCiUlSHEU  IN  Tcxas  &  P.  R. 
Co.  V.  Easion,  2  Tex.  Civ.  App.  378. 

4U8.  Jointly   operating  a  line 

of  ruud.  —  Where  several  railroad  com- 
panies form  an  association  and  share  the 
expense  of  operating  a  line  of  roatl,  whether 
interested  in  the  profits  or  not,  if  they  used 
a  defective  track  for  their  joint  benefit  and 
in  their  joint  service,  they  will  be  jointly 
liable  for  any  injury  to  their  employes,  re- 
sulting from  the  use  of  such  track,  for  the 
use  of  which  they  were  jointly  responsible, 
and  they  will  also  be  severally  liable.  Wis- 
consin C.  Ji.  Co.  V.  Jioss,  53  Am.  &^  f^n^. 
A'.  Cas.  73,  142  ///.  9.  31  N.  E.  Rep.  412; 
affirming  43  ///.  App.  454. 

Where  two  or  more  persons  or  corpora- 
tions are  operating  a  railroad,  their  liability 
to  an  employe  for  an  injury  resulting  from 
defective  machinery  furnished  by  them  for 
use  in  the  course  of  his  employmeiii  is 
several  as  well  as  joint,  and  an  action  is 
maintainable  against  one  of  them.  Kain  v. 
Smith,  2  Am.  &^  Eng.  K.  Cas.  545.  80  A'.  Y. 
458;  reversing  11  Hiin  552. 

VI.  BEMEDIES;  FROCEDUBE. 

I.  In  General. 

400.  Eiiforcenieiit  of  cause  of  ac- 
tion   accruing    in    another  state.— 

There  can  be  no  recovery  in  Alabama  for 
injuries  to  the  person  sustained  in  another 
state,  unless  actionable  by  the  law  of  the 
state  where  received ;  and  this  rule  is  not 
varied  because  the  negligence  which  pro- 
duced the  casualty  transpired  in  Alabama, 
where  the  common  law  liability  of  the  mas- 
ter is  modified,  nor  by  the  facts  that  both 
master  and  employe  reside  in  this  state  and 
services  were  required  of  the  employe  in 
both  states.  Alabama  G.  S.  R.  Co,  v.  Car- 
roll, 53  Am.  tS-  Eng.  R.  Cas.  556,97  A/a.  126, 
1 1  So.  Rep.  803. 

Where  a  railroad  employfe  is  injured  in 
another  state  and  suit  is  brought  in  Illinois, 
the  law  of  the  latter  governs  as  to  the 
remedy  and  the  law  of  the  state  where  the 
injury  occurred  governs  as  to  the  rights  of 
the  parties.  Chicago  &*  N,  W.  R.  Co.  v. 
TuiU,  44  ///.  App.  535. 


Where  an  employe  is  injured  in  Iowa, 
where  a  statute  exists  changing  the  com- 
mon law  liability  of  the  master  where  one 
servant  is  injured  through  the  negligence 
of  a  fellow-servant,  the  right  of  action  may 
be  enforced  in  Minnesota,  though  no  simi- 
lar statute  there  exists.  Herrick  v.  Minne- 
apolis &*  St.  L.  R.  Co.,  1 1  Am.  &*  Eng.  R. 
Cits.  256,  31  Minn.  11,  47  Am.  Rep.  771,  16 
N.  \V.  Rep.  413.  — DisAl'PkoviNd  Anderson 
V.  Milwaukee  &  St.  P.  R.  Co.,  37  Wis.  321. 
DiSTlNdUi.sHiNc;  Bettys  v.  Milwaukee  & 
St.  P.  R.  Co.,  37  Wis.  323.— Anil ERI.0  to 
IN  Herrick  v.  Minneapolis  &  St.  L.  R.  Co., 
32  Minn.  435.  Foi.i.owed  in  Illinois  C.  R. 
Co.  V.  Crudup,  63  Miss.  291.  Quoted  in 
Hanna  ?'.  Grand  Trunk  R.  Co.,  41  III.  Ajtp. 
116.  Reviewed  in  Lavallee  v.  St.  Paul,  M. 
tS:  M.  R.  Co.,  38  Am.  &  Eng.  R.  Cas.  115, 
40  Minn.  249,  41  N.  W.  Rep.  974. 

In  suits  brought  in  Tennessee  to  recover 
for  personal  injuries  inflicted  in  another 
state,  the  law  affecting  tlie  merits  of  the 
controversy,  as  declared  in  the  courts  of  the 
latter  state,  controls  when  in  conflict  with 
the  decisions  of  the  Tennessee  courts.  East 
Tenn.,  V.  &^  G.  R.  Co.  v.  Liwis,  89  Tcnn. 
235,  14  S.   W.  Rep.  603. 

Thus  in  a  suit  against  a  railway  company 
by  its  employe  for  personal  injuries  inflicted 
in  Georgia,  where  there  was  proof  tending 
to  show  plaintiff  guilty  of  contributory  neg- 
ligence, the  court  should  charge  in  con- 
formity to  the  Georgia  decisions  on  this 
point,  which  differ  materially  from  those 
of  Tennessee.  East  Tenn.,  V.  <S«*  G.  R.  Co. 
v.  Lewis,  89  Tenn.  235.  14  S.  W.  Rep.  603. 

500.  Liniitsitioii  of  time  in  wliicli 
to  ^sue. — Injury  sustained  by  a  workman, 
employed  in  the  construction  of  a  railway, 
while  being  moved  on  a  gravel  train,  is  in- 
jury sustained  "by  reason  of  the  railway," 
and  the  action  for  indemnity  is  prescribed 
by  six  months  under  42  Vict.  c.  9,  §  27 ;  2 
R.  S.  Can.  c.  109,  §  27.  Marcheterre  v.  On- 
tario &•  Q.  R.  Co.,  4  Montr.  Super.  397. 

CO  I.  Notice  of  time,  place,  and 
cause  of  iii.jury— Mass.  St.  1887. — A 
notice  to  a  railroad  company  that  a  brake- 
man  on  a  certain  day  was  injured  on  the 
railroad  within  "one  hundred  yards  north- 
erly "  of  a  station  named,  by  being  caught 
between  a  car  and  a  lo^oniotive  engine  "by 
reason  of  a  broken  draw-b.'ir"  upon  the  car, 
which  permitted  the  tender  of  the  engine  to 
run  up  against  the  end  of  the  car  and  crush 
his  leg,  is  sufficient  notice  of  the  time,  place, 
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and  cause  of  the  injury  within  St.  1S87,  ch. 
270,  §  3.  Donahoe  v.  Old  Colony  /v".  Co.,  1 53 
JAm.  356,  26  A'.  E.  Kt-p.  868. 

TAYl.  AVlio  may  In;  sued— Party  <le- 
luiidaiit. — It  is  no  defense  to  an  action  by 
a  servant  of  a  railroad  company  to  recover 
for  a  personal  injury  growinj;  out  of  use  of 
a  defective  track,  that  at  the  time  of  the 
acci'i'Mit  the  road  was  operated  by  certain 
trustees  for  the  bondholders, wlicre  thrre  is 
no  evidence  that  such  trustees,  if  in  posses- 
sion, gave  notice  of  any  kind  to  third  par- 
lies, or  to  the  employes  of  the  company,  that 
they  were  operatin<j  the  road  or  that  they 
were  oj)erating  it  in  their  own  names  as 
trustees,  but  it  appears,  if  they  operated  the 
road  at  all,  it  was  in  the  corporate  name 
of  the  company.  Wisconsin  C.  Ji.  Co.  v. 
/ww.  53  Am.  &*  Eii^.  R.  Ciis.  73,  142  ///.  9, 
31   X.  E.  Rep.  412;  ajDinnini;  43  ///.  App. 

454- 

Where  two  companies  use  a  common 
track  and  jointly  ciuploy  a  switchman  and 
each  contributes  to  his  wages,  either  or  both 
companies  may  be  sued,  if  he  is  injured 
while  employed  in  the  joint  service;  but  if 
hi;  be  injured  while  discharging  a  duly  for 
only  one  of  I  he  companies,  in  which  the  other 
is  not  concerned,  only  the  company  that  he 
is  serving  is  liable.  Vary  v.  liiolinirton,  C. 
R.&^  .'/.  R.  Co.,\2  hnva  246.— Distinguish- 
ing Wintcrboitom  v.  Wright.  10  M.  &  W. 
'109.  —  .liTRovKi)  IN  Powell  V.  Virginia 
Constr.  Co.,  SS  Tenii.  692,  13  S.  W.  Hep. 
691.  Rkvikwk.d  in  C'.ulf,  C.  &  S.  F.  R.  Co. 
V.  D'lrsey,  66  Tex.  14S. 

The  plaintilf  brought  suit  against  the  de- 
fendant company  to  recover  damages  on 
account  i)f  i^crsonal  injuries  received  while 
in  tiie  i-niiiloy  of  a  company  to  which  the 
di'feiul.iiii  is  tiic  successor,  tlie  old  company 
iiiving  been  dissolved  by  sale.  //</(/,  that 
'.he  plaiiitilT  cannot  maintain  his  action 
against  the  new  company.  Mis  only  right 
of  action  remaining  is  against  tlie  stock- 
holders of  the  old  company,  who  received 
the  purchase  money.  Chesapeake,  O.  &>  S. 
R.  Co.  V.  Griest,  30  Am.  <5-  Eng.  R.  Cas. 
'49.  85  Ky.  619,  4  S.  W.  Rep.  323. 

2.  Pleading;  Defenses. 

a.  Complaint ;  Declaration  ;  Petition. 

B0;{.  Interpretation.— In  construing 
a  complaint  against  a  railroad  company  for 
injury  received  by  the  plaintifT  while  in  the 
employment  of  Jhe  defendant  and  engaged 


in  coupling  cars,  a  general  introductory 
statement  that  the  cars  were  unfit  for  the 
transportation  of  rails  was  held  to  be  con- 
trolled by  specific  statements  of  facts  show- 
ing that  the  injury  was  caused  by  the  man- 
ner in  wiiich  the  cars  were  loaded  witii  rails. 
Indianapolis  Sf  St.  L.  R.  Co.  v.  Johnson,  102 
Ind.  352,  26  A'.  E.  Rep.  200. 

In  an  action  by  an  employe  for  injuries 
caused  by  his  cn'ployer's  negligence,  a  com- 
plaint stating  that  the  injury  was  "caused 
by  the  negligence  of  the  defendant  in  fail- 
ing to  provide  good  and  safe  brakes,"  etc., 
followed  l)y  another  averment,  "  and  by  the 
defendant  negligently  and  carelessly  omit- 
ting to  keep  its  brakes  on  said  train  in  good 
repair,  and  knowingly  allowing  the  same 
to  remain  out  of  repair  "-—states  several 
grounds  distributively,  and  the  word  "  know- 
ingly "  qualifies  only  the  second  clause. 
LoitisvilU  &^  A'.  R.  Co.  v.  Coulton,  86  Ala. 
129,  5  So.  Rep.  458. 

504.  Iin|>r«>|)er  joinder  4»reau.ses  of 
aetion. — A  count  whicii  alleged  by  distinct 
averments  that  the  injuries  complained  of 
were  caused,  first,  by  a  defect  in  a  derrick; 
second,  by  the  negligence  of  defendant's 
superintendent,  who  had  charge  of  the  der- 
rick, ami  third,  by  the  negligence  of  a  per- 
son in  the  employ  of  defendant  to  whose 
orders  plaintifT  was  bound  to  and  did  con- 
form, is  subject  to  demurrer  for  improper 
joinder  of  causes  of  action.  Richmond  &* 
D.  R.  Co.  V.  Weems,  97  Ala.  270,  12  So.  Rep. 
186. 

505.  Several  eoniits  for  the  same 
eause  of  ai'tion. — A  complaint  for  an  in- 
jury caused  by  derailment  of  a  car,  which 
sets  forth  in  one  count  that  the  injury  was 
caused  by  a  defect  in  the  track  and  machin- 
ery of  defendant ;  in  a  second,  that  it  was 
caused  by  the  negligence  of  an  employe  of 
defendant  in  charge  of  an  engine  on  its  rail- 
way, and  in  a  third,  that  it  was  caused  by 
the  negligence  of  an  employe  in  the  service 
of  defendant  hilving  superintendence  of  its 
yard  and  train,  states  but  one  cause  of  ac- 
tion. Louisville  &'  N.  R.  Co.  v.  Molhershed, 
97  Ala.  261,  12  .So.  Rep.  714.— Exn.AiNiNG 
Highland  Ave.  it  H.  R.  Co.  v.  Duscnberry, 
94  Ala.  413,  10  So.  Rep.  274. 

It  is  not  necessary  to  set  up  the  negli- 
gence of  the  company  in  putting  the  plain- 
tifT in  peril  in  one  count,  and  its  negligence 
in  not  taking  proper  steps  to  protect  iiim 
against  the  peril  after  it  was  discovered,  in 
anoilicr  count.     Hammer  v.  Chicago,  R.  I. 
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6-  r.  R.  Co.,  \oAm.  .S-  Eni;.  K.  Cas.  772,  6i 
/iKc.i  56.  15  A'.   //'.  /iV/.  SV7- 
.■»0<J.  Altmiativo  ullrtfiitioiis.  —  In 

an  action  lor  injuries  lo  an  employe  knocked 
from  a  (  ar  l)y  another  car  placed  danger- 
ously luniron  another  track,  plaintill  charged 
ihit  iiis  injuries  rcsuhed  from  the  iiej;li- 
j^ence  of  defend, nil's  engineer  in  the  rale  of 
Sliced  and  manner  of  running  the  train,  and 
from  the  negligence  of  defeiiilant's  foreman 
as  to  the  jilacing  of  the  car  on  the  side 
track,  //i/:/.  tliat  the  complaint  coul  1  not 
l)C  considered  as  containing  alternative  alle- 
gations. Kansas  City.  M.  &*  />'.  A'.  Co.  v. 
Hurt  on,  53  A)i>.  5^  En^.  K.  Cas.  1 1 5,  97  Ala. 
240,  I  2  .S",).  Ri-p.  88. 

507.  Iiitumslstent  allo}?atioiis.— A 
C(junt  in  a  complaint  charging  negligence, 
in  that  the  hanflliold  on  a  car  was  in  a  de- 
fective condition,  and  tiiat  the  ways,  works, 
and  macliineryof  defendant  were  in  a  de- 
fective condition,  is  not  obnoxious  to  a  de- 
murrer on  the  ground  of  inconsistency. 
/.out'sri//,'  &•  A'.  A'.  Co.  V.  J'larso/!,  97  .l/a. 
211.  13  .SV>.  A',/).  176. 

50H.  Siiflk'ii-iK'y  «>r  the  coinplaiiit, 
j^riM'rall.v.*— When  plaintiti  claims  that 
he  was  injured  liy  obedience  to  the  (jrders 
of  a  superior  whom  he  was  bound  to  obey, 
he  must  prove  special  orders  or  directions 
in  tiie  matter  complained  of;  but  if  the 
special  order  was  to  nncouiile  the  cars,  it  is 
not  necessary  to  aver  and  prove  that,  in 
doing  so,  he  was  instructed  to  go  in  be- 
tween the  cars,  whereby  he  was-  injured. 
Mobile  <S-«  O.  K.  Co.  v.  Gcor;^t\  94  Ala.  199, 
10  S.o.  l\t-f>.  145. 

Where  a  complaint  alleges  tiiat  the  ob- 
struction on  the  track,  which  caused  tlie 
injury  to  a  fireman  complaineil  of,  was  on 
the  track  by  negligence  of  the  company, 
.and  that  deceased  was,  at  the  time,  in  the 
discharge  of  his  duty,  exercising  due  care 
anfl  skill,  a  demurrer  will  not  lie.  Wilson  v. 
Ih'iivt-r.  S.  P.  >5-  /'.  A'.  Co.,  15  Am.  &>  Eug. 
K.  Cas.  192.  7  Colo.  loi,  2  Pac.  Rep.  \. — 
QuoTlNU  Hildebrand  v.  Toledo,  W.  iSr  W. 
K.  Co..  47  Ind.  406  ;  Toledo,  P.  &  W.  R.  Co. 
%i.  Conroy,  68  111.  569. 

In  an  action  for  the  alleged  negligent 
killing  of  an  employe,  a  complaint  is  not 
objectionable  on  the  ground  tliat  itssi>ecific 
averments  show  the  decedent  to  have  been 

•Injury  to  employe  by  defective  appli.mces. 
Sufficiency  of  complaint,  see  53  Am.  &  E.ng.  R. 
Cas.  279,  abstr. 


guilty  of  contributory  negligence,  when  it 
avers  that  the  decedent  was  required  to 
perform  a  service  outside  of  the  line  of  his 
employment,  and  at  a  place  oilier  than  ihai 
jirovided  for  the  performance  of  his  rcgul.ir 
and  ordinary  duties;  that  its  jierformaiux: 
would  subject  him  to  gnat  danger  unles> 
certain  j)recauti(jns  were  observid  in  tho 
placing  of  signal  flags,  and  that  he  bclievd 
the  proper  precaution  had  been  observcil. 
but  which  does  not  aver  that  the  decedent 
made  a  personal  investigation  to  iiscertain 
if  the  proper  signals  were  in  f.u  t  displayed 
and  the  place  in  which  he  was  directed  to 
work  thereby  made  safe.  Louisville,  I'..  &* 
St.  L.  Con.  R.  Co.  v.  //annin^-,  53  .-Ini.  Cf-> 
Eng.  R.  Cas.  452,  131  //.•</.  528,  31  .V.  E. 
Rep.  187.  — Foi.l.oWKii  IN  Lake  Krie  &  \V. 
R.  Co.  V.  Miigg,  132  Ind.  168. 

PlaintilT  was  in  defen<!ant's  employ  as  a 
carpenter,  and  while  upon  the  framing  of 
the  roof  of  a  stati(jn  liuilding  in  the  course 
of  erection  he  stepped  upon  a  tie  beam 
whicli  gave  way,  and  he  fell  and  was  in- 
jured. The  cause  of  the  bieak  was  a  knot 
in  the  tie  beam,  and  plaintiti  assisted  in 
lioistin  ,  up  the  tie  beam  that  broke.  The 
complaint  was  demurred  to  on  the  ground 
that  there  was  no  evidence  of  negligence 
upon  the  part  of  defendant,  and  that  the 
accident  was  the  result  of  negligence  on 
the  part  of  plaintilT  and  his  fellow-work- 
men. Hell,  that  the  nonsuit  was  right  and 
that  a  new  trial  should  be  denied.  Grif' 
fit/:s  v.  iXe-w  Jersey  &-  A'.  Y.  K.  Co.,  5  Mise. 
320,  25  A'.   ]'.  .s'upp.  812. 

5<M>.  Sulllc'U'iH'y  ill  statiitor.v  ac- 
tions.— In  a  statutory  action  for  injuries 
sufTerefl  by  an  employe  from  defects  in  the 
machinery  CAla.  Code.  .>  2590),  while  facts 
must  be  averred  showing  that  the  defect 
causing  the  injury  was  within  the  statutory 
limitations,  the  facts  to  be  averred  are  but 
little  more  than  the  mere  conclusions  of 
the  pleader,  and  no  greater  particularity  of 
statement  is  required  than  in  other  cases 
fipunded  on  negligence;  and  where  it  is 
averred  that  the  defect  arose  from  the  de- 
fendant's negligence,  it  is  not  necessary  to 
aver  also  how  long  it  had  existed,  nor  that 
it  had  not  been  discovered  and  remedied 
owing  to  defendant's  negligence.  Louisville 
&*  N.  R.  Co.  V.  Haxvkins,  92  Ala.  241,  9  So. 
Rep.  271.— LiMiTiNf,  Columbus  &  W.  R. 
Co.  V.  Bradford,  86  .Ala.  574. 

If  the  complaint  alleges  that  the  injuries 
were  caused  by  a  defect  in  the  machinery 
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used,  it  must  also  allege  that  such  defect 
arose  from  tlie  negligence  of  the  employer 
(jr  of  some  person  in  the  service  who  was 
intrusted  by  him  with  the  duly  of  seeing 
lliiit  the  machinery  was  in  safe  and  proper 
condition,  or  had  not  been  discovcted  or 
reuiedied  on  account  of  negligence  on  tiie 
p'lrt  of  one  or  the  other  of  thi'iu  ;  and  an 
averment  that  they  knew  of  the  defect,  or 
niiglii  have  known  by  the  exercise  of  rea- 
sonable diligence,  without  more,  is  not  suf- 
ficient. Si\i/ii>arii  Af/t^.  Co.  v.  Wootison,  94 
,■//,^  143,  10  So.  Rfp.  87. 

When  a  riiovery  is  sought  under  the 
third  subdivision  of  the  statute  (Ala.  Coi'.c, 
f  J590),  f. ir  an  injury  caused  In'  rca.^on  of 
the  negligence  of  any  person  in  the  service 
of  the  master  or  emplcjyer,  "  to  whose  orders 
or  directions  [)laintill  was  bound  to  conform, 
did  conform,  and  was  thereby  injured,"  arifl 
ii'.e-:e  facts  are  averred,  it  is  not  necessary 
lo  stale  in  wliat  i)ariicular  or  respect  the 
(■rders  or  directions  were  negligent  ;  but 
goud  pleading,  it  seems,  requires  that  the 
name  (jf  the  per.son  giving  the  orders  or  di- 
rections should  be  stated,  though  the  point 
is  not  decided.  Mobile  &•  O.  A'.  Co.  v. 
Uro>\i;t\  94  Ala.  199,  10  So.  l^ip.  145. 

If  a  recovery  is  sought  under  the  fifth 
subdivision  of  the  statute,  on  the  ground 
that  the  injury  was  caused  by  the  negli- 
gence of  the  engineer  in  charge  of  the 
tr.'iin,  while  plaintilT  was  on  the  track  at- 
tempting to  cou])le  cars,  it  is  not  necessary 
to  aver  that  the  engineer  knew,  or  by  the 
cxt  rcisc  of  reasonable  diligence  might  have 
known,  that  plaintilT  was  between  the  cars, 
nor  any  other  p;irticular  acts  or  omission 
constituting  the  negligence  complained  of; 
nm  is  it  necessary  to  negative  contributory 
negligence  on  the  part  of  the  plaintilT, 
Mr/i/lc  &•  O.  R.  Co.  V.  (Jfort;i',  94  Ala.  199, 
10  .S',).  A',/.  145. 

If  a  recovery  is  sought  under  the  first 
subdivision  of  the  statute,  on  the  ground 
lliiii  the  injury  "was  caused  by  reason  of  a 
defect  in  the  ways,  works,  machinery,  etc.," 
used  in  the  business  of  the  employer,  it 
must  be  averred  in  the  words  of  tlie  statute, 
or  in  substance,  that  the  defect  arose  from, 
or  was  not  discovered  and  remedied  owing 
to,  the  negligence  of  the  defendant  or  of 
some  other  person  intrusted  by  him  with 
the  duty  of  seeing  that  the  wavs,  works, 
etc.,  were  in  proper  condition  ;  and  an  aver- 
ment that  the  defendant  "  negligently  used 
in  its  business  a  steam  engine  which  was 


out  n(  order,  so  that  it  could  not  be  stopped 
promptly,"  followed  by  an  averment  that 
I)laiiUill  was  injured  "on  account  of  the 
negleciively  defective  conflition  uf  the  en- 
gine," is  not  sullirient.  Mol>ile  &^  O.  A'.  Co. 
v.  C/"(v;;t,v,  94  .//,;.  199,  10  So.  J\l/>.  145. — 
(Jijoi  iNCi  C(/lumbus  <S:  W.  K.  Co.  v.  lirad- 
foid,  iS6  Ala.  574. 

Whether  a  plea  charging  a  railniad  com- 
pany with  negligence  car!  be  supporteil  by 
evidence  of  the  negligence  of  a  co-employe, 
qinrre;  but  common  fairness  rctjuires  that  if 
tlu-  negligence  of  an  tinploye  is  relied  upon 
under  the  statute  making  the  cfjin|)any  lia- 
ble for  the  negligence  of  co-employes,  it 
shouUI  be  stated  in  the  pleading.  lUtrns  v. 
Clihai^o,  M.  &>>  .S/.  /'.  R.  Co.,  2S  Am.  &^ 
K'lji.  R.  Cas.  409,  69  /ou'u  450,  30  ^Y.  //'. 
R<'/>.  25. 

oH>.  Siiflifioiu-y  a.s  sliowiii^'  rrla- 
ti«>n  «>(■  iiiastiM-  iiiiil  .servant. — A  com- 
pl.-iinl  whi(  h  alU;ges  that  the  defendant  was 
a  railroad  company,  and  engaged  at  tlie 
time  and  place  of  the  casualty  complained 
of  in  the  operation  of  a  railroad  ;  that  the 
l)laiiitilT  was  then  in  its  service  as  a  switch- 
man, and  while  in  tlie  actual  discharge  of 
his  duties  as  such  received  the  injuries 
complained  of,  sufficiently  sets  forth  the  re- 
lation of  master  and  servant.  Kansas  City, 
M.  &*  B.  R.  Co.  v.  Burton,  53  ^  Int.  &•  l:ng. 
R.  Cas.  115,  97  Ala.  240,  12  So.  /vV/.  88. — 
Following  Ensley  K-  Co.  v.  Chewning,  93 
Ala.  24. 

A  petition  for  personal  injuries  caused  by 
the  company's  negligence  in  running  over 
plaintilT's  leg  when  he  was  in  a  known  ex- 
])osed  position  in  its  yards  is  not  fatally  de- 
fective because  it  does  not  aver  wdiethcr 
plaintilT's  relation  to  the  company  was  that  of 
trespasser  or  servant.  Ri-ardon  v.  Missouri 
Pac.  R.  Co.,  114  Mo.  384,  21  .s".  W.  Rep.  73 1. 

In  an  action  for  the  death  <if  an  employe, 
the  complaint  alleged  that  defendant  was  a 
corporation  and  owned  and  operated  a  rail- 
road, and  while  operating  the  road  the  de- 
ceased was  in  its  employ  as  an  engineer, 
and  was  injured  while  on  a  locomotive  which 
was  in  the  use  and  ser\  ice  of  the  company. 
Held,  that  this  was  sullicient  to  show  the 
e.xistence  of  the  relation  of  master  and  ser- 
vant, but  no  special  contract  between  the 
parties  could  be  inferred  from  such  allega- 
tions. McMillan  v.  Saratt^a  &*  IV.  R.  Co., 
20  Bar/'.  (A".  1'.)  449. 

511.  Wlint  need  not  he  allejfed— 
Evidential  facts. — A  complaint  charging 
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the  negligence  by  wliiih  plaintifT  was  in- 
jured directly  upon  the  defendant,  and  not 
merely  upon  its  emi)l(iyt''^.  i-^  siitficient  on 
demurrer;  and  proof  may  lie  j^iven  there- 
under of  any  acts  or  circumstances  of  negli- 
gence on  llii;  part  of  such  defendant  in  the 
rntining  of  the  locomotive  canning  tiic  in- 
jiiiy.  i)luo  t.'i-'  ;)/.  A'.  CV;.  V.  L'(>l/inn,  5  ,•////. 
.'••^   Juii^.   A'.  Cis.  554,  73   /;/</.    ;6i,  3S  ,/;//. 

AV'/'.  134- 

It  is  not  nccfSSiiry  to  allcgi"  that,  though 
plaintiir  Wiis  negligent,  \et  the  defendant 
might  li.ive  avoided  the  injury  l)y  the  exer- 
cise of  reasonalile  care,  in  order  to  justify 
the  admi>siun  of  evidence  and  an  instruction 
based  on  that  theory,  t'nm'/ry  v.  lUirliiii;- 
toii,  C.  A\  <>*  A'.  A'.  Co.,  iS  .li)i.  iT-  /■;;/i,^  A". 
Gis.  $(),  65  /irwd  658.  20  A'.  W.  Rfp.  4(')7,  22 
A'.  W.  Rep.  91S.— Fiii,i,n\vi-,i»  IN  Kayburn 
V.  Ct-ntral  Iowa  R.  Co.,  74  Iowa  637,  38  N. 
W.  Kei).  520. 

It  is  not  necessary  to  plead  rules  of  the 
company,  (jr  any  usage  as  to  the  manner  of 
l)erforining  a  duty,  in  ordiT  t  >  authorize 
their  intrnduilion  in  evidence,  for  sucli  rules 
and  usages  are  mere  evidence  bearing  upon 
the  question  of  negligence  of  the  defendant 
or  its  employes  and  the  cart;  and  diligence 
of  the  plaint  ill.  Ilfiiry  \'.  Sioux  City  &^  l\ 
J\\  Co.,  21  Am.  &^  Eiii;.  A'.  Cas.  644,  66  /oiua 

52, 23  A'. ;/'.  A'tp.  260. 

512.  I'iivtH   that    will    l>o    |>n*- 

KiiliiiMl. — Where  a  brakeman  sues  in  Kan- 
sas for  an  injury  negligently  inflicted  upon 
him  while  in  the  Indian  Territory,  it  is  not 
necessary  to  allege  thai  his  company  had  a 
license  to  run  trains  through  the  territory,  or 
that  there  was  a  law  in  force  in  the  territory 
furnishing  a  remedy  for  such  injury.  The 
court  will  take  judicial  notice  {)f  the  fact 
th.it  the  laws  of  tiic  United  States  reserve 
the  right  to  the  United  States  to  license 
railroads  within  the  territory,  and  the  court 
will  presume  that  such  has  been  done  and 
that  tlie  common  law,  which  alTords  a  rem- 
edy for  such  injuries,  was  in  force  there. 
Sfirer  v.  A/isso/tri,  K.  &•  T.  R.  Co.,  23  A'an. 

S7>- 

51.1.  inferciK'os  tobe  drawii.- 
It  was  averred  in  a  petition  that  the  plain- 
tiff was  16  years  of  age;  that  he  hatl  been 
in  the  employ  of  the  defendant  company  for 
two  months  in  the  paint  sliop.  Tiiis  was  a 
sufficient  allegation  of  his  youth  and  inex- 
perience. It  was  not  necessary  that  plaintiff 
should,  in  express  terms,  claim  the  benefit 
of  these  facts.    The  pleader  is  not  required 


to  allege  the  inferences  to  be  drawn  from 
facts  stated.     Inttrnational &^  li.  N.  A'.  Co. 
V.  J/i»/cie;  82  7V.t    623,  l.S  .V.  II'.  Rep.  681. 
514.  (lie  plart;  ol' tilt!  aci'i«l«>iit. 

— In  an  action  by  an  employe  for  an  injury 
it  is  not  necessary  to  aver  the  jilace  where 
the  accident  was  sustained.  Mobile  &*  O. 
K.  Co.  V.  'I'ltomas,  42  Ala.  672.--Ki:vikwini; 
Mobile  iV  O.  K.  Co.  ','.  Jarboe,  41  Ala.  644; 
Steel  XI.  Townseiul,  37  Ala.  247;  Keegan  v. 
Western  K.  Co.,  8  N.  Y.  175;  Wright  v. 
New  York  C.  U.  Co.,  25  N.  Y.  562. 

51.">.  Varlaiico. — A  count  in  a  com- 
plaint by  a  brakeman  alleging  a  defect  in 
the  coupler  and  ap|)liances  used  for  coupling 
cars  is  not  supported  by  |)ro()f  that  the 
coupling  appliances  on  .some  of  the  cars 
were  dilTercnt  from  those  on  (Jihercars  used 
on  the  road.  I'.mt  'I'ciin.,  V.  (r'  G.  R.  Co. 
V.   Turviii'ill'\  97  All.  122.  12  So.  Rep.  63. 

510.  .Mlc^riii^  that  |ihiiiititr"(liil.v" 
};av<>  iiotitT  ol'tiiius  |>la(*e,  aiul  raiis<> 
of  injiii-y.  -An  averment  that  the  ()laintill 
"duly"  j^avc;  notice  of  the  time,  |)lace,  ;ind 
cause  of  the  injury  is  sulhcicnt.  Stfjfe  v. 
Old  Colony  R.  Co.,  156  Mixss.  262,  30  A'.  A. 
Rep.  1 1 37. 

517.  Alh'U'iii^  <-oiii|>aii.vVs  lu'^lt- 
j;<MMM',  f;«'iu'rall.v.-  Inan  action  byancn- 
gineer  in  running  a  train  upon  the  road,  to 
recover  for  injuries  sustained  in  such  service, 
tlur  pl.iintilT  must  idlegc  and  prove  negli- 
gence on  the  part  of  the  company,  by  means 
wiierc'if  the  injury  was  caused,  hulianiipo- 
lis  &»  C.  R.  Co.  V.  Loi'c,  10  Itul.  554.  -  A  r- 
I'KOVKI)  IN  Indianapolis  &  C.  R.  Co.  v. 
Klein.  II  Ind.  38. 

An  allegation  that  charges  the  negligence 
to  be  that  of  the  defendant  is  sufficient. 
Cramer  v.  Union  Pac.  A'.  Co.,  3  Utah  504,  24 
Par.  Rep.  91 1. 

Where  the  petition  stales  that  a  com- 
pany's engine  moved  rajjidly  through  the 
company's  yard,  without  any  lookout  upon 
it,  whereby  injury  rcsidted  to  plaintiff,  a  ser- 
vant of  the  company,  such  an  allegation 
docs  not  necessarily  impute  negligence  to 
the  company.  Texas  &'  /'.  A'.  Co.  v.  J/cr- 
rini^ton,  21  Am.  Sr*  Kn^.  A'.  Cas.  571,  62  'J'ex. 

597- 

518.  N<'Klip:cii(>(>  ill  Hiih,j<M'tf  ii{;  <'iii- 
plo.vo  to  extra«>r<liiiar.v  risk.— A  decla- 
ration, in  an  action  for  the  death  of  an  em- 
ploye, alleging  that  the  company  did  not 
use  its  trains  and  provide  service  so  as  to 
avoid  the  extraordinary  risks  to  its  em- 
ployes,   is  sufficiently  specific  where  it  is 
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averred  in  the  same  count  that  "  by  reason 
of  the  careless  and  ne}^lij{ent  use  of  its  cars, 
cn^'ines,  etc,  and  by  failure  to  cinjjjoy  a 
jullicient  mnnhcr  of  servants,  etc.,"  the 
extraordinary  risk  was  not  avoided  by  the 
cunipaiiy.  Harpers.  Norfolk  &*  II'.  A'.  Co., 
ji,  /,-,/.  A'ep.  102. 

."•10.  N'«'{;lifi:('ii<*(>  ill  fiiiliiit;  to  pn*- 
vl«l«*  Miil'i;  workiii;;  pliu'c— Iti  an  ac- 
tji.n  for  tin;  ileath  of  a  car  coupler,  [jhiintifl 
iiiirodiiced  evidence,  without  objection  un- 
til after  verdict,  tending  to  show  that  the 
conijiany  had  not  provided  the  deceased 
with  a  safe  phicc  to  w<irk,  and  had  not 
])r"perly  protected  fiiin  against  the  negli- 
gence of  fellow-servants.  The  coni|>laint 
only  charged  the  company  with  negligence 
ill  the  nianageinenl  of  the  train.  J/e/(/,  that 
the  objection  could  not  f)e  made  after  a 
verdict.  .S'/.  I.otiis.A,  &"  T.  K.  Co.\.  Trip- 
ill.  54  Ark.  289,  16. v.   //'.  Rep.  266. 

.■\n  employe  was  injured  by  reason  of  tlie 
f.iilure  of  the  coni|iany  to  plact;  a  suital)lc 
r:nling  around  an  elevated  platform  (m 
which  lie  stoofl  while  in  the  discliarge  of 
liis  fluties.  The  jietition,  after  alleging 
these  facts,  showed  that  he  fiad  been  in  the 
employ  of  the  company  but  three  or  four 
flays;  that  he  had  given  notice  of  the 
daiii;erous  co-idition  of  the  platform,  ai;d 
tli.it  the  company  had  promised  to  make  it 
safe  in  a  reasonable  time.  Held,  that  such 
complaint  was  not  demiirr.ible  for  not  al- 
lej,'iiii,'  that  the  company  iiad  failed  to  make 
tile  platform  safe  in  a  re;is(m;ible  time,  it 
not  aiijieariiig  that  tlie  fianger  was  so  im- 
minent that  a  person  r)f  ordinary  jirndencc 
Would  have  discontinued  work  until  the 
repairs  were  made.  MiDm^'ill  v.  Chesix- 
peake,  O.  &•  .S.  IF.  A'.  Co.  (A>.)  8  .V.  //'. 
Alp.  871;  n-rvrs/ni^'-  5  .V.  /''.  A'ep.  413. 

520.  N4>»:li^<>ii('«>  ill  fiiiliii^toadopt 
pr«»|»<'v  riili's.— IMaintill  was  engaged  with 
a  gang  of  track  repairers  who  were  carried 
over  the  track  in  cars,  and  was  thrown  down 
and  injured  while  putting  tools  out,  by  the 
engine  snddenlv  fiacking  against  tlie  cars. 
^  cnrnjilaint  charged  the  <ompany  with 
iie-li'^ence  in  failing  and  omitting  to  pro- 
vi'!e  any  rules,  signals,  or  system  to  be  ob- 
served in  such  cases.  //eM,  that  such  rules 
and  regulations  are  perfectly  proiier,  and 
often  necessarv,  and  the  complaint  therefore 
stnteii  a  good  cau.se  of  action.  Whether 
tlipy  ate  necessary  in  a  particular  case  is  a 
question  for  the  jury.     Keagan  v.  St.  Louis, 


K.  A-  A'.  W.  K.  tV.,  93  Mo.  348,  12  IVtit. 
Rep.  367,  6.S".  n\  Rep.  371. 

521.  Ncv:liK:<>iic«!  ill  I'iiilint;  to  ktM'p 
ti'Ufli  uikI  roadlMMl  in  Hal'c  coiKlitioii. 

—  In  an  action  by  a  brakeman  for  personal 
injuries,  an  averment  in  the  complaint  that 
defendant,  "  by  its  neglect  and  want  of  care, 
allowed  its  roadway  to  be  and  become 
greatly  out  of  rejtair,  unsafe,  and  dangerous, 
and  by  reason  thereof  plainlilf,  while  in  the 
performance  of  iiis  duties  as  such  brake- 
man,  was  violently  struck  ag.iinst  a  pro- 
jecting rock  "  and  injured,  is  sufricieutly 
definite  and  certain  in  its  description  of  the 
defect  which  caused  the  injury.  Ceor^ia 
PiJi.  R.  Co.  v.  A(T'/.v,  (>2  ^Ua.  300,  9.S'(>.  Rep. 
252. 

A  complaint  is  not  demurrable  on  the 
ground  that  il  shows  the  deceased  to  have 
been  guilty  of  contributory  negligence,  when 
it  avers  that  his  death  was  occasioned  by  a 
defective  rail,  the  defects  consisting  of  a 
sliver  which  extended  outward  and  alony 
the  outside  of  the  rail ;  that  while  gfiing  to 
couple  two  cars,  one  of  which  was  in  mo- 
tion, he  ste|>ped  on  the  sliver  and  v.as  liekl 
fast  until  run  over  by  the  moving  car  ;  that 
the  injury  was  caused  by  the  fault  and  neg- 
ligence of  the  defendant,  and  that  the  de- 
ceased bad  no  knowledge  of  the  defective 
condition  of  the  rail  or  existence  of  the 
sliver,  and  that  the  injurv  was  caused  with- 
out any  fault  or  negligence  on  his  part ;  nor, 
as  against  the  averment  of  want  of  knowl- 
edge on  his  part,  can  it  be  determined  that 
he  must  have  known,  or  should  have  known, 
of  the  defective  condition  of  the  track. 
Lake  Ilric  &->  W.  R.  Co.  v.  Miigg.  132  /;/</, 
16S.  31  .\'.  /•;.  Rep.  564— Foi.i.owiNd  Ohio 
&  M.  R.  Co.  7'.  I'eany,  128  Ind.  197;  Penn- 
sylvania Co.  V.  Morton,  132  Ind.  189;  Louis- 
ville, E.  &  St.  L.  Con.  R.  Co.  v.  Hanning, 
131  Ind.  528. 

.\  car  coupler  sued  for  an  injury,  and  al- 
leged that  he  stc|>ped  between  cars  of  a 
train  that  was  slowly  backing,  to  make  a 
coupling,  anfl  caught  his  fool  cither  between 
the  ties  or  the  rails,  and  was  injured  by  the 
wheels  of  the  train  ;  that  the  ties  were 
placed  too  close  together  and  the  spaces 
between  them  not  properly  filled  in,  and 
that  the  rails  were  old  and  worn,  wiilis[)lint- 
ers  jirojecting  from  them,  of  which  plaintiff 
was  ignorant.  Il  did  not  afTirmatively  ap- 
pear that  by  the  use  of  ordinary  diligence 
lie  could  have  known  of  the  defects.    I/elil, 
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that  the  complaint  set  out  a  good  cause  of 
action,  rrcslon  v.  Central  R.i--'  U.  Co.,  84 
Ga.  508,  II  i'.  E.  Kcp.  14;,. 

5iJli. ill  iiiitiiilaiiiin'^'  d<'l'<M'tlvti 

ov<'rli«'!i(l  bridtjc.— A  brakcman  suing 
io  rec'jvcr  for  injuries  received  by  coming 
in  coniact  with  an  overhead  bridge  must 
allegv;  lliut  il  was  creeled  or  maintained  by 
tht;  cc;ni):iny.  I.ouhvillt  &^  X.  A'.  Co.  v. 
//,///,  i  ■-  .////.  ^i^  /v//;.  a:  t'-rf.  290,  87  A/a. 
70.'.;,  4  /..  A'.  .1.  710,  6  Si).  Rep.  277. 

r»U;{.  Nc<;lin<'iu'(«  311  allowiniL;  <>b- 
stnu'l  ioiisaiMl  s(  ru<'(  itrcs  lu'ar  J  rark. 
—  ll  a  i:ount  contains  a  sulVKieiil  averment 
of  negligence  on  the  part  of  the  com|)aiiy, 
in  ailowitig  a  stone  in  liic  side  of  a  cut  to 
lirojoct  in  dangerous  proximity  to  tiie  track, 
wiiereby  piaiiililT  was  stnicl;  and  injurcfl 
while  ascending  to  the  lop  of  a  car  by  a 
ladder  on  the  outside,  an  addiliotial  aver- 
ment of  ncglii;cnce  on  the  part  <•[  the  con- 
ductor, in  ordering  him  to  ascend  at  that 
lime  and  place,  though  defective,  does  not 
destroy  the  legal  sulhcii'ncy  of  the  count. 
Gi-oti^ia  J\ti.  A'.  Co.  v.  Davis,  92  Ala.  300,  9 
So.  Rfp.  252. 

A  complaint  alleging  th.it  a  car  was  neg- 
ligiMUly  left  in  dangcrius  i)ro.\imity  to  the 
main  line,  bv  wdiich  pl.iintifT,  a  switchman  on 
a  passing  train,  ignorant  of  such  proximity, 
was  hurt,  is  not  sul)jet:t  to  demurrer  on 
the  ground  that  it  showcfl  that  the  plaintilT 
was  guilty  of  conlribuiory  negligence.  Kan- 
y.s  Ci'/y,  M.  &'  I-.  R.  Co.  v.  lUirlon.  53  Aw. 
&^  Enq.  R.  Cas.  1 15,  97  Ala.  240,  12  So.  Rep. 
88. 

A  complaint  shows  a  cause  of  action  wdiich 
sets  out  that  plaintilT  was  injured  while  sit- 
ting on  the  edge  of  a  Hat  car,  as  was  his 
duty,  by  coming  in  contact  with  a  beam 
wdiich  had  been  negligently  left  in  close 
IHDximity  to  the  track,  of  which  he  hail  no 
k:io\vled!;e  or  means  of  knowledge,  but  of 
which  the  company's  agent,  under  whose 
orders  lie  was  acting,  did  knf)w,  though  it 
appe.ire<i  that  he  too)-  his  seat  on  the  edj^e 
of  the  car  without  |)rotist.  Silting  on  the 
edr"  of  tlie  car  was  not  an  assumption  of 
the  lisk  due  to  tlic  extr.iordinary  proximity 
of  the  beam  t(j  the  tr.ick,  of  which  he  had 
no  knowledge.  Arahfllo  v.  Son  Antonio  &* 
A.  /'.  A'.  Co..  (ZV.r.i  1 1  .s'.    \V.  R.p.  013. 

A  complaint  alleging  that  the  d'"fendant 
negligently  caused  and  jiermitted  i  freight 
car  to  stand  upon  the  main  track  .icar  a  sta- 
tion causing  a  collision,  whereby  plaintilT. 
nn  engineer,  was  injured,  is  sullkient,  lis  im- 


porting that  the  act  charged  was  the  act  of 
an  agent  whose  negligence  was  the  negli- 
gence of  the  principal.  Li'sa>il  v.  A'orl/i- 
ern  Pac.  R.  O..81    Wis.  i8y,  51  N.ll'.R.p. 

A  complaint  by  a  baggage  master  averred 
that  it  A'as  his  duly  to  look  after  the  condi- 
tion of  cars,  and  to  do  whatever  was  neces- 
sary for  the  safely  of  passengers  and  the 
trains;  and  on  the  day  ot  llie  accident  he 
liad  been  notilied  that  new  wheels  had  been 
put  under  one  of  the  cars,  and  that  he  must 
keep  a  lookout  ;  that  soon  after  starling  the 
wheels  became  iioi  and  noisy,  and  he  went 
to  the  side  of  the  baggage  car  to  ex.imitK; 
them,  and  while  leaning  out  f(;r  that  jjur- 
pose  was  injured  iiy  striking  ;i  tank  of  llie 
coini)aiiy,  which  he  did  not  know  was  ihen- ; 
and  furllii.r  ch.uged  ne;>;ligen(e  on  the  pait 
of  the  C(jm[)any  in  the  erection  of  the  lank, 
and  ihat  he  was  himst  If  in  the  discharge  of 
duty  and  without  fault.  //</</,  that  the  com- 
plaint was  good  on  i;cneral  demurrer.  At- 
lanta &^  C.  A.  /..  R.  Co.  V.  U'ooilf////;  (,C  O'a. 
707. 

524.  N«'glig:«'iu'<'  ill  riiriiisliiiig-  «!«•- 
IVu'livc  iiiaeliiiirr.v,  tools,  or  sip|ili- 
an«'«'s,  };'<MU'rall.\'.— The  complaint  in  an 
action  for  failure  to  provide  safe  and  proper 
appliances  must  (diariLje  negligence  in  refer- 
ence to  the  p.articul.ir  matter  |)roducing  tiie 
injury.  Knohtla  v.  (hr.-^-tin  .s'.  /,,  e^  l^.  .V. 
R.  Co.,  21  (Vv(,'.  13^1,  27  /\n:  R,p.  91. 

An  alk-galion  that  the  defendant  negli- 
gently furnished  an  appliance  whi(h  was  de- 
fective and  unsafe  is  ei|uivali'nt  loan  aver- 
ment that  defendant  knew,  or  ought  to  have 
known,  of  the  d.'ingcr,  and  is  suirKieiit. 
Cr.nrr  v.  .Ui.wwnri  /'oi\  R.  Co.,  25  yhn.  tS-» 
Enx.  R.  (.'iLf.  440,  87  .]/o.  5S8.-  Kr.viKWKO  in 
Johnson  J'.  Missouri  I'.u".  \i.  Co., 96  Mo.  340, 
9  S.  W.  Re|i.  700.  y('////.fiw  w  Missouri  Roe. 
A'.  Co.,  </)  Mo.  340,9  S.   W.  Rep.  "j'ro. 

It  is  not  material  that  the  jietition  allege 
whether  the  defect  was  in  the  construction 
of  the  appliancv-  or  arosi.'  from  want  of  re- 
p.iir,  where  the  nl'eged  defi-ct  is  pointed  out 
wth  particularity.  (iiifritlt,-^!-  v.  Missouri 
I'ae.  R.  Co.,  94  Mo.  4'j8,  13  ]l'e.st.  Rep.  644, 
7  S.  II'.  Rep.  476. 

The  petition  averred  that  the  hammer 
which  caused  tlie  injury  had  lieeii  rejiaired 
at  liefendan'i's  shops,  and  tliat  it  was  owing 
to  the  impLifect  and  brittle  condition  and 
(laws  in  the  hammer  negligently  furnislied 
hi"!  tliat  plaintilT  was  injured.  Under  these 
averments  the  evidence  ot  two  blacksmitlis. 
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as  to  the  hammer  not  having  l)cen  repaired 
witli  reasonal)le  skill,  wasadmissiljlc.  Sucli 
ivi<li'nt:t;  also  had  a  hearinj,'  upon  ilie  qiics- 
lion  of  defi'iidant's  knowledLji:  of  the  defec- 
tive '.vaulillon  of  the  hanimrr,  Johnson  v. 
Mi\.<oii)i  l\ic.  A'.  Co.,  (/)  A/o.  340,  (J  S.  II'. 
/:,/>.  790.  -  Uisi  iMiLi'isiiiNi;  Ciutiidge  i'. 
Missouri  I'ac.  K.  Co.,  v4  Mo.  .|6.S. 

.\  i-oniplaiiu  IS  not  sullicieni  which  simply 
I  hari^is  that  plaintiff  was  empic  yed  in  de- 
(ciidaiii's  sliopsand  was  injured  wiiilc  work- 
in;;  on  an  enj^inc,  wilh  a  chisel,  by  a  fraL;mi'iit 
(if  steel  llyiiiL;  in  his  eye,  without  aiiythiii;^ 
to  show  that  he  was  wrongfully  set  at  the 
work,  or  that  cutlini;  steel  in  that  maniur 
w.is  not  SUCH  work  as  i)laintil[.  coiisideiinn 
his  a|,'e  and  experience,  should  have  been  set 
at.  //7///,/,K.'  V.  .MiinftJiis  &*  C.  A'.  Co.,  16 
l.,-o  (  I'liin.)  jyi.  I  .V.  W.  A'l/).  37. 

Where  an  eniiiloyi'"  sues  for  an  injury 
tiirout;h  defects  in  the  inachiiU'ry,  which  aie 
])(:rli'(tly  (jbvioii.i,  and  sets  out  a  promise  iiy 
the  (ompaii)'  to  reinedy  them,  and  a  failure 
to  do  so,  the  complaint  is  defective  if  it  <loi'S 
not  allege  that  pKiintilf  was  injured  witliin 
siu'h  time  after  the  promise  as  would  tie 
reasonable  under  llie  'irmimstances  to  allow 
U<[-  its  performance.  S/r/>/t/  iiso/i  v.  Dinuan, 
73  //■/«.  404.  41  X.  ir.  h',-/>.  33?. 

r>)l~t. <h'(V<"tiv«'    t'MKiiit'.  —  The 

coiii]ilainl  alleL,'e<l  that  decedent  liad  been 
in  ilie  employ  of  defendant  as  lireman  on  a 
freight  eiif»ine  for  about  two  months,  when. 
Oil  a  day  mentioned,  lie  was  ordc-red  i)y  de- 
fendant to  serve  as  lireman  on  a  particular 
engine  atlai'lied  to  an  e.xpress  passen};er 
train,  then  running;  on  said  road  between 
certain  points  named  ;  that  said  eiifjiiic 
"  was  old  and  rukety,  with  a  weak,  defective, 
patched  tip,  and  leak\-  boiler,"  which  was  not 
stron;.;  enouj^h  to  endure  a  hiyh  pressure  of 
ste.un,and  could  not  he  used  with  safely  in 
drawing;  a  train  of  any  kind,  and  iliat  its 
use  on  an  express  train,  in  its  weak  and  un- 
sound condition,  invol.-cd  i;reat  peril  to  the 
lives  of  p.'.s.sen^ers  anil  employes;  that  the 
deceased  did  not  know,  and  had  no  means  of 
knowiiii;,  the  weak  and  unsafe  condition  of 
said  enj^iiie  when  lie  w;is  placed  upon  it  as 
fireman;  that  defeiulanl,  with  full  kiiowler!j,'C 
of  the  defective  and  unsafe  condition  there- 
of, carelessly  and  ne;,di).(enlly  <ause-'  .he 
same  to  he  used  in  firawinj.;  sai<l  express 
train;  that  on  the  same  dav  the  boiier  ex- 
plided,  |,y  le.-isoii  of  its  deieitive  and  1111- 
S"Uiid  (  indition.  and  caused  the  death  of 
the   decedent,   without    any    nej^jliuence    or 


fault  on  liis  part.  Ifi/il,  tli  it  the  complaint 
was  good  on  demurrer.  Colmiibus  &-  J.  C. 
A'.  Co.  V.  Anio/if,i\  IhiL  174  -  Not  K'LI.OW- 
INc;  Gilleiuv.iter -'.  Madison  iS;  I.  K.  C(j.,  5 
'"''•33y;  l'"iupatrick  v,  Ntw  Albany  &  S. 
K.  Co.,  7  lad.  436. 

5liU. drIVt'tivo  oars.  —  In     order 

to  recover  for  injuries  to  aa  ein|ilov<'  while 
using  a  car  of  another  tomjiany,  which  is 
defectively  constructed,  tlu'  complaint  must 
allege  thill  the  injury  was  c.inscd  bv  receiv- 
ing.ind  using  such  car.  O'Xa'll  v.  St.  I.otiis, 
1.  M.  &■•  S.  A'.  C"('.,  3  MiCro) y  ( I'.  S.)  423.  9 
/■',(/.  A'//.  337.— I)l-.riM;LlsiiiN(;  Leduke  z/. 
St.  I.oiiis  iS:  I.  M.  R.  Co..  4  Mo.  /\iii>.  401. 

When!  a  y.ird  master  sues  for  an  injury 
caused  liy  ;i  defective  car  the  comiilaint  must 
aver  that  the  c;ir  was  ilefcvtivc  when  placed 
upon  the  road,  or  if  it  siil)se(pientlv  became 
defective,  that  notice  of  the  defect  was 
l)roiii;lil  home  to  the  comp.inv.  AV,/.(v// v. 
Houston  &^  (/.  X.  A'.  Co.,},  l!\oi/.i  (('.   .V.) 

3'3. 

A  decl.iration  alleging  th;it  defendant 
comp.my  unsafi  ly  and  negligently  loaded  a 
certain  car  with  lailroad  iron  so  that  the 
bars  projected  a  considerable  distance  over 
the  end  of  s;iid  car.  and  that  it  w.is  negli- 
gently ace.  pted  b\'  defend. lilt  company  for 
transportation  when  in  an  iiusafi-  condition 
and  .j!i'.'  for  tlie  purpose  of  i:oupling,  which 
was  R.'.'.wn  to  tile  defemhint.  but  of  which 
plainiilT.  a  brakeman  employed  on  defend- 
ant's train  to  couple  c.irs.  was  ignorant,  and 
by  due  care  could  not  liave  known,  and  by 
means  whereof  s.iid  plainiill  was  injured 
while  attempting  to  ci  uple  said  ( .ir.  is  not 
amenable  to  a  demurrer  on  the  ground 
that  the  injury  was  c.uised  by  the  ac  ts  of 
fel!ow-sei  vanls  of  plainlilf.  Jiii/.soin'iilr,  T, 
&-  K.  //'.  A',  c'l'.  V.  Calvin,  53  „■/;//.  e-*  En);. 
1\.  Cas.  341.  .1;  FI.i.  636.  II  .*.->.  I^fp.  231. — 
Al'iM.ViNf;  Northern  C.  K.  Cm.;'.  Unsson, 
101  Pa.  St.  I.  NiM  toi.iowi.M;  }lau,t;li  v, 
Chicago.  K.  1.  \-  1'.  K.  Co..  73  Iowa  66. 
yuDlING  Toledo.  W.\-  W.  K.  to.  7'.  lilack, 
8.S  111.  112;  Louisville  &  N.  K.Co.  v.  flower, 
85  Tenn.  465. 

The  action  l)eing  for  neL;lii:ence  of  the 
defendant  in  furnishini,'  its  servant  with  un- 
suitable Ciirs,  a  general  alleg;ilion  that  tlie 
cars  were  impropeilv  hjadcd  is  suITk  ient 
without  specifying  the  particular^.  Pr,-ston 
V.  St.  Jolunhury  &>  I..  C.  A'.  Co.,  64  I't.  2.S0, 
25  .MLR, p.  4S6. 

527.  iN'frrflvo  liaiid-liohl A 

petition    for   personal  injuries   received    in 
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fallin.,'  from  a  freit;lit  car  stated  tliat  the 
hand-lioUl  on  tlic  car  "  was  not  safe  and 
stitriiicMt,  ami  by  reason  uf  said  dcfccuvc- 
nessaiiil  iiisiiliicicncy  said  liand-liulil  broke." 
Held,  lliat  tliis  amounted  to  an  .iverment 
tliat  there  was  a  wiakness  in  llie  fastenins^s 
of  till-  liaid-hold.  in  onseiiiience  of  which 
it  hmkc,  and  was  a  sidliciently  sjiecilic 
-■tateincrnt  of  the  nej;li.i;iMice  intended  to  he 
chirked.  C'.'//(/."/  V.  Missouri  J\ii.  A'.  Co., 
17  ./w.  vlV*  A"//;,'.  A',  ti/.v.  5.S3,  78  A/o.  )(>7. — 
l)i>i  iNCflsiiiNG  Waldiiier  t.  Uannih.d  & 
Si.  J.  \{.  Co..  71  .Mo.  516;  Harrison  ■;:  Mis- 
souri I'ac.  R.  Co..  7.;  .Mn,  ;/,(;.-  I<i'vii:\vi:i) 
IN  I'lynn  t.  Union  Hrid.i^e  Co.,  42  Mo.  A|>p. 

52H.  ih'IVM'llvi'   laihlc".  -  fn    an 

action  hy  a  Ijiakcniaii  (wi  injuries  ;iistained 
by  reason  of  tiie  bieakini,'of  a  ladileron  a 
Creij^ht  car,  an  alleLjalion  of  liie  roniplaiiu 
that  siicii  lachler  "  w.is  so  nei^'if^cnliy  and 
inipropTJy  constructed,  and  had  l)econie  so 
old,  loose,  worn,  and  out  of  repair  that  wlien 
said  plainvill,  in  asc:eiidiii).;  the  same,  took 
hold  of  one  of  llie  steps  or  riiiij;s  tlicic.if, 
tile  same  iMimediately  ^ave  way,  came  olf, 
and  was  wholly  det;ic.hcd  from  the  car" — 
shows  with  sullicient  delinltciiess  and  cer- 
tainty in  what  n-spect  the  ladder  wiis  npi,di- 
gently  and  improperly  constructed.  Catty 
V.  Chiia,^o  C'^  X.  II'.  A'.  C0..O7  Wis.  (jo8,  31 
A'.  /»'.  h\-f>.  i^v 

521). ilrliM-t  iv«'  l>rak«'Mor  l>riik«; 

ai»|>i)l'a(llH.  .\  (oinplainl  by  an  express 
inessenijer  for  injuries  received  by  a  detached 
car  runtunj;  olf  the  track  of  its  own  mnmen- 
tiim,charjj;int{  nei;lij;encc  in  not  providinj^ 
the  cars  with  --ufrK  lent  air  t)rakes.  and  that 
the  employes  in  charge  of  the  train  ncj^li- 
1,'cntly  left  it  without  settin},'the  brakes  after 
the  eiij^inc  was  det.ailied,  which  ranscfl  the 
injury,  St. ites  a  f^ood  cause  of  action.  I.yon 
V.  Ciiion  /\ti.  A'.  t<'..  35  Fed.  A\/>.  iii. 

In  .m  aitiou  for  i!ijtiries  resultinj,'  in  the 
death  of  a  biak-in  1:1,  which  it  is  averred  in 
the  complaint  wen  causj'd  by  the  defective 
condit'  Ml  of  a  brake  slatT,  it  is  essential,  to 
■iMthorize  a  recovery,  that  the  plaint ilT 
should  alle^{e  and  prove  that  tiie  defect 
wiiirh  (  aiised  the  injury  was  known  to  tlie 
ilefi'iidant,  or  was  such  as  with  re.isonable 
dili.neiice  should  iiave  been  discovered. 
C'///l.»i,'<».  .V/.  /..&^  /:  A'.  Co.  V.  /vj,  131  ///'/. 

319, 28  .y.  /■:.  A'//.  <^.S() 

A  complaint  by  a  hrakeman  for  personal 
injuries  shows  a  (^ood  cause  (>f  action  where 
it  ch,irf,'es  that  the  accident  was  the  result 


of  the  derailment  of  a  train  caused  by  an  old 
and  worn-out  brake-beam,' which  was  con- 
structed of  impr(yper  material  and  in  -in  im- 
proper manner,  failing  from  its  place;  that 
the  defects  in  the  beam  were  known  i<r 
might  have  been  known  to  the  company' 
that  the  engineer  also  was  incompetent,  as 
thecomjiany  knew  or  might  have  known  In- 
due (bligence,  and  that  such  incompetencv 
contributed  to  the  injury  by  reason  of  the 
engineer  rutining  the  train  too  fast  at  the 
time  of  the  accident.  Houston  &^  T.  C.  R. 
Co.  V.  L^nve,  (  iex.)  11  .S'.  //'.  Rep.  1065. 

Where  an  employe  sues  for  an  injury  ant! 
charges  the  corporation  with  negligence  in 
fiiinishing  a  defective  brake,  the  averment 
is  suiriciciit,  tliough  it  appear  that  the  br. ike 
was  furnislied  by  certain  agents  of  the  <  om 
pany.  As  a  corporation  c;iiic)idy  act  liirou;^li 
its  ollicers  or  agents  the  negligence  of  its 
agents  is  the  negligence  of  the  cor|)oration. 
.11  inter  v.  Union  l\w.  R.  Co.,  3  ('t<i//  500,  24 
/'(ir.  A't'/i.  911. 

A  declaration  which  alleges  thai  it  was 
the  <liity  of  defendants  to  have  kepi  llie 
brakes,  etc.,  in  sulliiient  repair,  is  demur 
rable  as  chargitig  a  liif;lier  duly  than  the 
law  imposes.  Riihmond  &^  /).  A'.  Co.  v. 
liurnctt.  .S8  l\i.  538,  14  .V.  E.  Rcf>.  372. 

.•\  brakeman  on  a  treiglu'  train  sued  for 
jiersonal  injuries  received  while  coupling 
cars,  and  chargrd  the  coir|  .iny  iv.th  negli- 
gence in  lea\i;i'^  "a  lart^e  aii''  I'Mg  bolt  nu 
of  place,  which  unnecessarily,  candesslv, 
and  nnskilfuUv  projected  beyond  iliefr.'ime, 
beam,  or  braki--liea(r' of  the  <ar,  ir.  the  \vav 
of  brakemen  when  iinconpling,  'vhetiliv  he 
was  tripped  and  thrown  down  ;,nd  thus  in- 
jured ;  iha!  It  was  negligently  (lermitted  to 
remain  there  without  inforir.ing  plaiaiilT. 
Ui-lii.  that  the  com|,l.iiiit  stated  a  t^ood  c.mse 
of  .action,  ff  V<4' 74 '.'.></ V.  Cliiii\i^o&^  X.  //'. 
A".  ( ,< ,  41  Wis,  478.  — I")lSllN(;fisiii  K  IN- 
Hallou  V.  Chicago  .t  N.  \V.  Fi.  Co.,  $  Am.  .'v 
Kng.  R.  Cas.  .pSo,  i;4  Wis,  257.  41  Am.  Rep. 
31.  Foii.owi'.i)  IN  Ik'ssex  7'.  Cliic,ii;o  .Kr  N". 
W.  R.  Co.,  45  Wis.  477.  Ri.vii:wi;i>  in 
ColtZT'.  Milwaukee.  L.  S.  &  W.  R.  Co.,  41 
Am.  k  F:iig.  R.  Cas.  2.S.?,  76  Wis.  i3r,, 

5.'JO.    «l<'l'«'ct  i\<>    4'oii|iliiig.s    nr 

<>oii|tliiiK  appiiratiiM.  .A  com|)laint  bv  a 
brakeman  for  jiersonal  injuries  averred  in 
the  lirst  count  that  the  injury  was  caused 
l)v  a  defect  in  the  couplings  and  .ippli.inces 
used  for  connecting  cars;  in  the  second 
count,  hy  a  failure  I  >  have  a  sufli(  iont  num- 
ber of  brakemen  and  servants  to  opcate 
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and  manage  the  train  ;  and  in  the  third,  by 
the  negligence  of  the  conductor,  to  whose 
orders  plaintiff  was  bound  to  conform,  and 
(lid  conform,  and  that  the  injury  resulted 
from  having  so  conformed.  Held,  that 
each  count  was  sutliciently  specilic  as  to 
the  cause  of  action  charged.  Georgia  Pac, 
R.  Co.  V.  Propst,  38  Am.  Sf  Eng.  R.  Cas- 
II,  85  A/a.  203,  4  So.  Kip.  711. 

A  paragraph  of  complaint,  which  alleges 
that  tiic  plaintifT,  a  brakeman,  was  injured 
by  ilie  negligence  of  the  defendant  in  sup- 
plvitig  the  train  on  which  he  was  brakeman 
\s.tli  un  insuiricient  coupling-i)in,  such  de- 
fendant knowing  of  such  defect,  and  con- 
tinuing the  use  of  such  pin  after  knowledge 
of  its  dangerous  characicr,  is  insufficient, 
without  an  averment  that  the  plaintifT  did 
not  know  or  have  the  means  of  knowing, 
ccjually  with  defendant,  of  such  defective 
coupling-pin,  and  of  the  danger  to  defend- 
ant's employes  in  the  use  thereof.  Iiniiana, 
li.  &^  II'.  A'.  Co.  V.  Dailcy,  no  /////.  75,  10 
A'.  E.  Pep.  631.— Quoted  !N  Pittsburg,  C. 
tS;  St.  L.  K.  Co.  V.  Hixon,  32  Am.  &  Eng.  U. 
Cas.  374.  no  Ind.  225. 

An  allegation  that  defendant's  otFicers 
and  agents  negligently  directed  plainti.I 
to  make  a  coupling  between  cars  of  a  <lif- 
fcrent  height,  which  required  for  the  pur- 
pose a  crooked  link,  without  providing  such 
link  <is  he  had  requested  them  to  do  for  the 
prop»:r  discharge  of  his  duties,  set  out,  in 
connection  with  an  averment  of  plainiifl's 
own  care  and  diligence,  a  cause  of  action 
against  the  defendant.  Co/ni'aj'  v.  Illinois 
C.  K.  Co.,  50  Imva  465. 

5;JI.  (letVflivc  Iiniid-cai's.- An 

employe  suing  for  injuries  received  while 
riding  on  a  push  car,  or  hand-car,  the  com- 
I)laint  is  not  suiricient  that  merely  charges 
the  injury  as  being  so  received  by  reason  of 
the  car  having  no  brakes,  without  alleging 
tint  such  cars  were  usually  supplied  witii 
biakes.  Miller  v.  Union  Vac.  I\.  Co.,  2  A/c- 
Crary  (  U.  S. )  87,  4  E,;i.  A'</.  768. 

In  a  suit  by  the  foreman  of  a  cerf-n  sec- 
tion 1)1  a  railroad  to  recover  damages  for 
personal  injuries,  the  con\plaint  averred 
that  the  injuries  in  question  were  caused  by 
the  ncgligrnce  of  the  defendant  in  failing 
li>  furnish  jilaintilT  a  safe  hand-car.  //</</, 
not  demurrable  on  the  gnnmd  that  it  was 
the  duty  of  ilic  plaintilT  himself  to  look  to 
the  repairs  of  hand-cais  on  his  own  section. 
7>r,;.v  (S^  P,  p.  Co.  V.  Kane.  15  /////.  <?" 
Eng.  P.  Cui.  218,  2  TV.r.  .,•;//.  {Civ.  Cas.)  24. 


An  allegation  that  the  defect  in  the  hand- 
car consisted  of  a  hole  in  the  b(jtiom,  of 
specilic  dimensions,  tated  the  defect  com- 
plained of  with  sufficient  accuracy.  7V.r<ij 
&*  /'.  Ju  Co.  V.  h'anc,  15  Ant.  6>»  Eng.  P. 
Cas.  218,  2  7\:v.  Af>f>.  (Civ.  Cas.)  24. 

Said  complaint  alleged  that  defendant, 
through  its  agent,  had  promised  to  fu-nish 
[)laintiil  with  a  safe  hand-car  and  to  have 
the  defective  one  repaired,  but  that  it  had 
neglectetl  and  failed  so  to  do,  by  reason 
whereof  the  injury  had  occurred.  J/cltl, 
that  the  complaint  sufhciently  alleged  an 
obligation  and  duty  on  the  part  of  the  de- 
fendant to  furnish  plaintiti  with  a  safe 
hand  car.  Ttxas  &>  J\  P.  Co.  v.  Kane, 
IS  Am.  &-  Eng.  P.  Cas.  218,  2  Tex.  App. 
{Civ.  Cas.)  24. 

In  an  action  for  damages  for  injuries  re- 
sulting from  a  defective  hand-car,  a  peti- 
tion is  sulFicient  which  alleges  that  the  car 
was  "wholly  unfit  for  use,  with  its  boxes  in 
the  wheels  loose,  permitting  said  wheels  to 
slip  in  and  out  of  said  axles,  and  with  the 
j(jints  of  the  lever  of  said  car  and  all  of  the 
other  jui.its  loose  "  ;  that  the  de'ects  ren- 
dered its  use  very  dangerous,  and  that  de- 
fendant knew  such  danger,  and  tliat  plaintiff 
was  wholly  ignorant  of  that  fact.  Gn//,  C. 
&*  S.  1\  K.  Co.  V.  Johnson,  83  Tex.  628,  ly 
S.  W.  Pip.  151. 

kl'A*2.  Ni>t;li^ciic(>  in  tlie  iiiniin{;i>- 
iiit'iit  aiiU  operation  of  trains.  —  A 
decl.iration  to  the  effect  that  i)lainiilT,  while 
acting  under  a  foreman  or  boss,  was  or- 
dered by  him  to  pull  the  coupling-pin  and 
jump  across  to  the  ( ther  car,  and,  without 
any  notice  to  plaintilT,  the  foreman  let  off 
the  brake,  which  suddenly  accelerated  the 
speed  of  the  car  and  widened  the  distance 
which  plaintifT  was  to  jump,  and  plaintifT 
hadtno  knowledge  or  information  that  the 
brake  was  to  be  let  olT,  and  by  that  means 
plaintilT  was  injured,  without  any  fault  or 
negligence  on  his  part,  states  a  cause  f)f  ac- 
tion. Eriikson  v.  Milwauktv,  L.  S.  &*  IV, 
P.  Co.,  83  Miiii.  281.  47  i\.  II'.  Pep.  237. 

An  em[)loye  sued  for  injuries  received 
whils  uncoupling  cars  from  a  moving  en- 
gine, and  charged  that  ui)oii  being  caught 
by  tlie  cars  he  gave  directions  t(j  the  en- 
gineer to  stop  the  train,  ".  hicli  were  un- 
heeded until  it  was  too  laie  to  [>revent  the 
injury;  that  with  due  caie  on  the  part  of 
the  other  cmjiloyes  the  injury  might  Inne 
been  prevented;  that  it  was  the  duty  ol 
tliosj  in  charge  of  the  erginc  to  be  watch 
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ful  and  promptly  obey  any  signal  \'  hich 
plaintilf  lui^lit  ^ivc  wiiile  between  tlie  cars, 
wliich  ihcy  failed  to  do.  Held,  tliat  a  fail- 
iiri-  on  the  part  of  tlie  cnj^incer  or  fireman 
to  observe  llial  pI.iintilT  was  between  ilie 
cars  was  ncjjli^cnce  within  the  nieaniii}^  of 
tl!"  complaint.  Xevil'e  v.  C/ii(iigi>  &*  A'. 
;/'.  A'.  c<'.,  79  low,i  232,  44  X.  II'.  h\'f>.  f/)/. 
.~>:S.'t.  N4'<;li<;(>iico  ill  the  o|M>r:t(ioii 
of  «Miy;iin's.-  A  complaint  for  personal  in- 
jnric;.  to  a  watc:liman,  which  alleges  that  it 
w.is  the  duty  of  the  defendant,  as  a  com- 
num  carrier,  to  have  and  use  safe  cars,  en- 
gines, and  nuicliinery,  and  to  use  suitai)le 
switch  enjjines  in  the  city  in  which  the  in- 
jury occurred,  and  to  enijiloy  competent 
and  prudent  employi'-s;  th;  i  in  disregard  of 
this  duly,  on,  etc.,  defendant  did,  by  if-- 
servants  and  a^jents,  neglij^^ently  and  care- 
lessly use  a  road  c-r.^ine  insteail  of  a  switch 
enj;inc  fur  the  pu'ixise  of  switchini;  its  cars 
in  said  city,  anil  ijid  nej^li^'ently  and  care- 
lessly use  a  box  car  in  front  of  said  engine, 
so  as  to  intercept  the  light  from  the  head- 
light of  said  engine;  that  while  so  using 
said  engine  on  liie  night  the  injury  oc- 
curred, and  wdiile  plaintilf  was  carefully 
performing  his  duties  as  watchman  at 
tlie  crossing  of  a  public  street,  he  saw 
said  engine  standing  near  said  crossing, 
and  saw  it  movr  ^II  southward  from  said 
crossing;  that  he  then  walked  along  the 
street  until  he  came  to  def<;ndant's  road- 
bed, keeping  a  careful  lookout;  that  de- 
fendant's servants  in  ciiarge  01  said  engine 
negligently  and  carelessly  reversed  it,  with- 
out ringing  the  bell,  blowing  the  whistle, 
placing  any  light  or  brakcman  on  said  box 
car,  or  giving  other  signal  of  its  ajiproach, 
and  propelled  it  against  ph'.intilT  while  still 
on  the  track,  wdiereby  he  was  injured,  etc.; 
anci  that  said  injury  was  c.iused  by  defend- 
ant's negligence  in  failing  to  keep  and  use 
suitable  switch  engines,  with  a  headlight 
upon  the  tender  attached  thereto,  atid  a 
headlight  in  front  thereof,  and  failing  to 
ring  the  bell,  or  give  other  signal  of  its  ap- 
proach, and  using  a  road  engine  instead  of 
a  switch  engine  shows  a  substantial  cause 
of  action.  Louisville  &*  X.  R.  Co.  v.  Craw- 
ford. 44  Am.  5^  liiif;.  A'.  Cis.  56S,  Sy  .-//<». 
240,  8  So.  Rep.  243. 

In  an  action  for  personal  injuries  sus- 
tained by  plaintilT  while  on  the  track,  a 
count  which  avers  that  he  was  on  the  track 
"at  the  instance  and  reipicst  of  defendant, 
and  it  was  defendant's  duty  so  to  manage 


and  operate  its  engines  and  trains  on  said 
track  as  not  to  injure  him,  but,  disregarding 
this  duty,  defendant  negligently  ran  over 
and  injured  plaintitT  with  one  of  its  en- 
gines," shows  a  good  cause  of  action  ai 
common  law,  without  regard  to  statutory 
provisions  giving  an  action  to  the  employe 
against  his  employer  f(jr  injuries  received 
while  in  the  service.  Mobile  &^  O.  R.  Co.  v. 
(/'/■!';;<,■  <■,  94  .//,<.  199,  10  .So.  Ri/i.  145.  FoL- 
LowKi)  IN  Louisville  &  N.  K.  Co.  z/.  Orr,  94 
Ala.  602. 

An  allegation  which  directly  imputes  neg- 
ligence and  carelessness  to  the  defendant  in 
causing  a  locomotive  to  rim  against  a  car 
on  wliich  plaintitT  was  at  work,  causing  it  to 
move  and  himself  to  be  thrown  down,  where- 
by he  VMS  injured,  is  a  charge  of  negligence 
made  directly  upon  the  defendant  itself, 
and  n.)t  merely  upon  its  servants.  The 
negligence  of  a  co-servant  with  the  plaintilf, 
enijaged  in  a  common  service,  canniA  l)e 
sail  to  be  the  negligence  ui  the  defendant. 
ir.7d  V.  Onx»>i  -S".  /-  &"  f-^-  A'.  R.  Co.,  21 
Or.'t;.  159,  27  /'df.  Rep.  934, 

5:ii.  FailiiiM'  to  11:0  signals  or  to 
WJ'.vii  I'li'ployc.  -IMainlilf,  wiio  was  em- 
ployed to  watch  I  bridge,  sued  for  a  per- 
sonal injury  received  by  l)eing  struck  by  a 
passing  train,  and  charged  tliat  it  was  the 
duty  of  all  engineers  in  approaching  the 
bridge  to  sound  a  whistle  or  ring  a  bell, 
which  tiie  engineer  negligently  failed  to  do 
at  the  time  of  the  accident,  which  caused 
the  injury.  Held,  the  complaint  showed  a 
violation  of  the  common  law  duty  of  the 
company,  and  a  demurrer  was  [jroperlyoxcr- 
nded.  /'//(•  v.  CiuUxf^o  &^  A.  R.  Co.,  .",9  I'cd. 
Rip.  754.  Louisville  &*  X.  R.  Co,  v.  /At//,  48 
./;;/.  iS-  En}^.  R.  Cas.  170,  91  Ala.  112,  8  So. 
Re/>.  371. 

*»:$."».  AlIcKiiiK  <'oinpnii.v'.s  iioti<*<>  or 
kiiowloilg;!'  of  dcl'rt'ts,  {r<'iii«rall.v.  If 
the  servant  claim  damages  from  the  master 
for  injuries  received  on  account  of  defective 
premises,  biiilditigs.  machinery,  or  apjili- 
aiices  he  must  allege  and  prove  that  the 
defect  or  the  unfitness  which  caused  the  in- 
jury was  known  to  the  master  or  was  such 
as  with  reasonable  diligence  iind  attention 
to  his  business  he  ought  to  have  known. 
Pit/.i/>iox/i,  C.  6-  St.  L.  R.  Co.  v.  Adams,  2Z 
Am.  (T"  h.if^.  R.  Cas.  408,  105  /^d.  151,  5  N. 
K.  Rep.  18*7. 

!i'M\.  Kno\vlo(lK<i  ol'dolVctlvo  track 
or  urenilsi's.  —  In  an  action  for  a  personal 
injury  to  a  servant  from  failure  to  (ill  the 
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spaces  between  the  tics  of  defciuiant's  road 
in  its  vani  v.  itli  cinders  or  otiier  substance, 
it  is  sullicicnt  to  ;iilei;e  that  it  was  tiie  duty 
of  th''  defendant  to  have  Idled  such  spaces. 
It  i;,  not  necessary  to  allege  tiiat  the  defend- 
ant knew  of  such  defects  in  the  construction 
of  tlie  trades,  switches,  etc.  l7iu(Ix<>  <S^  A". 
/.  A'.  Co.  V.  y/zV/t-f.  132  ///.  161,  23  A'.  E.  Rfp. 
1021  ;  ^ij}irming  Y:,  111.  App.  271. 

A  pi'Uiion  whicii  alleges  that  defendant 
negligently  and  carelessly  permitted  a  loose 
iron  rail  to  remain  upon  the  path  alongside 
the  track  used  bv  :  •vitchnieii  in  the  neces- 
sary discliargc  of  tlieir  duties  is  not  defec- 
tive hy  reason  cf  tiie  omission  to  allege  that 
defendant  had  knowledge,  or  by  ordinary 
attention  to  its  duties  would  have  known, 
thut  the  rail  lay  upon  the  jiath.  The  omitted 
statement  is  substantially  contained,  in  the 
allegation  madr.     Ua'.lv.  Missouri  /\n.  A'. 

Co..  >i  .h".  *!»■•  /-"'V-  ''>'•  ^'"-  '°''-  74  ''^''-  -9^- 
- -Ri:(.oNi:ii.iN(;  Price  c.  St.  Louis,  K.  C.  Si 
N.  K.  Co.,  72  Mo.  414. 

r>lt7.  Kii<»\vI<mI^<>  of  (leluctive  iiia- 
<-liiii<>ry  or  ap|»liiiii«'«'S.— In  an  action  by 
a  servant  against  his  nuister  to  recover  dam- 
ages for  personal  injury  caused  by  tiie  de- 
fective stale  of  machinery  or  premises  or 
materi.ds  providcri  by  the  master  for  the 
purposes  of  the  work,  it  is  n^icessary  for  the 
plaintilT  to  allege  and  prove  tliat  the  danger 
or  defect  was  known  to  the  defendant  .md 
not  known  to  the  plaintilT.  lioi^en.tc/iiit::  v. 
Siii/tli.  84  A'l'.  330,  I  S.  ir.  />',/'.  57S.  AV;- 
/■//<•  .;i-  /f'.'/v".  (,..  V.  Jiuksoti,  85  \\u  4S9,  8 
.V.  A'.  AV/,  37o.--yU()ri.N(;  Dynen  v.  Leach, 
40  I'jig.  L.  it  Va\.  491  ;  Michigan  C.  R.  Co. 
7'.  Smithson,  45  Mich.  212.  Rf.vikwino 
Tuttle  V.  Detroit,  O.  \\.  k  M.  R.  Co.,  122 
U.  S.  1S9;  Clark  7/.  Richmond  &  I).  R.  Co., 
7S  \'a,  709. 

The  |)etition  must  aJlegc  that  the  master 
knew  iis  condition,  or  by  the  exercise  of 
due  care  might  have  known  it.  Curreitt  v. 
Missouri  Piic.  A'.  Co.,  86  .Mo.  62.— QUAM- 
111 1>  IN  Wills  7'.  Cape  Girardeau  S.  W.  R. 
Co.,  44  Mo.  App.  51. 

Or  it  must  contain  an  equivalent  aver- 
ment. Crane  v.  Missouri  Pat.  A'.  Co.,  25 
Aw.  &»  F/ii;.  A'.  Cfs.  440,  87  Afo.  5S8.  /olt/i- 
son  v.  Missouri  rac.  A'.  Co.,  96  xMo.  340,  9 
^■.  W  lup.  790.-  Rf.vikwinc.  Crane r.  Mis- 
souri I'ac.  R.  Co  ,  87  Mo.  588. 

T<i  entitle  an  emi)Iovc  to  recover  for  an 
injury  happening  in  the  course  of  his  em- 
plovnient,  through  defects  in  the  m.uhincry 
whicli  he   must   use,  he   must   allege  and 


prove  actual  notice  to  the  company  of  tl 
defects   therein    which   caused    the   injur) 
MiMilliin    v.  SitratOi^a  &•    H'.    A'.  Co.,  20 
/iarl).  (A'.  ) '. )  449. 

Where  the  comjilaint  alleges  that  the  dc- 
femlant  carelessly  .ind  negligently  furnished 
a  defective  machine,  in  the  furnishing  of 
which  the  law  Imlds  the  defendant  to  care 
and  (lili;4ence,  the  legal  inii)!ication  is  that 
the  defendant  knew,  or  by  reasonable  dili- 
gence nuglit  have  known,  of  the  defect.  It 
is  unnecessary  to  fornudly  allege  notice  of 
such  defect  in  the  comjjlaint,  when  facts  are 
stated  from  which  the  law  will  imply  notice. 
IWtrmr  v.  U'cstt-rn  A'.  C.  A'.  Co.,  25  ,////.  vS-j 
Eiii^^.  A\  Crs.  432,  94  A'.  Car.  250.— Com- 
MK\TK.n  ON  IN  Hudson  V.  Charleston,  C.  «& 
C.  R.  Co.,  41  Am.  .t  Kng.  R.  Cas.  348,  104 
N.  Car.  491,  10  S.  K.  Rep.  669. 

The  complaint  alleged  that  the  employe 
was  killed  by  reason  of  a  defect  in  the  ma- 
chinery provided  by  the  defendant,  llehl, 
that  it  was  unnecessary  that  the  complaint 
slioulii  further  allege  that  the  defect  wliii  h 
caused  tiic  injury  was  known  to  defendant. 
liranch  v.  Port  Koval  &*  11'.  C.  A'.  Co.,  53 
j-lm.  &•  Eiii;.  A'.  Cas.  276,  33  So.  Car.  405,  14 
S.  /■:.  AV/."8oS. 

r»'.iH.    KllO\Vl(Mlg:<>    of    d<'i»M'tlV€*    V\l' 

rIiic  orrar."  Where  an  engineer  seeks  to 
recover  for  injuries  received  through  alhged 
defects  i-i  the  engine,  he  must  allege  and 
prove  actual  notice  to  the  company  cjf  the 
defei.'ls  which  caused  the  injuries,  or  some 
of  them.  .UiM.'llii/i  v.  Sara/iit;a  &'  W.  A'. 
Co..  20  /uirl>.  (A'.  )'.)  449.— yi'Ol  INC.  Kce- 
gan  7'.  Western  R.  Co..  8  N.  Y.  175.— Al-- 
I'koVKD  'N  Klliott  7'.  St.  Lotus  &  I.  M.  R. 
Co.,  67  Mo.  272. 

In  an  action  by  an  employe  for  injuries 
sustained  in  being  thrown  from  a  freight  car 
defectively  constructed,  an  allegation  that 
the  plaintilT's  injury  was  caused  wholly  by 
the-  defendant  negligently  permittirig  the 
car  defectively  const lucted  to  be  used,  sutli- 
cientlv  charges  negligence  on  tiie  pait  of  the 
defendant,  although  such  negligence  could 
f)tdy  be  proven  by  sliowing  that  the  de- 
fendant had  either  actiuil  or  constructive 
knowledge  of  the  defect.  (TConnor  v. 
Illinois  C.  A.  Co.,  83  /o7t>a  105,  48  A'.  //', 
AV/.  1002. 

hllU.   Noll«'«»of  illCMIIIIl><'tl'IH'.V  of«'o- 

miployo. — Whereat!  emi)love  seeks  to  re- 
cover for  injuries  received  through  the  neg- 
ligence of  a  co-employe,  the  complaint  is 
sutFicient  which  charges  that  the  company 
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had  notice  of  the  negligent  habits  of  such 
co-eniployc,  und  that  pluintitl  had  not  notice 
thereof.  Lake  Shore  Sr*  M.  S.  K.  Co.  v. 
Stiif>ak,\\  Am.  &*  Eng.  R.  (Jus.  382,  IJ3 
I  lid.  210,  23  A'.  E.  Rep.  246. 

It  is  nut  luccssary  to  set  out  the  names  of 
the  particular  olficers  having  such  notice. 
Lake  Slioie  &^  M.  S.  R.  Co.  v.  .^tiipak,  41 
Ant.  o^*  A«s'.  R.  Cas.  382,  123  /«</.  210.  23 
A.  E.  R.p.  2\b. 

540.  >'«';fiitivlii>j  iU!H:HK«"t'**  •*''  *'«•" 
Cliiployts — .\  deci.iralit)!!,  in  an  action  by 
an  emplDVc.  is  not  siillkient,  evoii  after  ver- 
dict, wliere  it  seeks  to  cliarge  the  company 
with  the  nc;;li,tience  of  other  servants,  re- 
sulting; it)  tile  injury,  where  it  does  not  ai- 
lej^e  tii.it  sucli  ntlier  servants  were  not  fi-1- 
Icivv-serv:inls  with  tiie  piainlilT.  i-.iist  St. 
l.oiih  LoiuUitiiij;  R.  Co.  v.  Dwyer,  41  ///. 
At  p.  522. — Foi.i.DWiNc;  Juliet  Steel  Co.  v. 
>liicMs.  134  111.  2o(;,  25  N.  E.  Hep.  5^><;.  V''" 
/'.(•.''  Sh'cl  Co.  v.  .s7i/c/,/s.  134  ///.  2()(j,  25  X.  E. 
A'r/>.  569.  l"i)i,i.(iwi' 1)  IN  Kast  St.  Louis 
I'lMiiieciiii^j  K.  Co.  V.  Dwycr,  41  111.  -Xpp. 
52:. 

I'lic  ;ille^ati(jns  of  a  complaint  that  the  in- 
jiirv  occurred  on  defondaiii's  road,  on  which 
it  was  at  the  lime  opcratinj;  hand-cars  ;  that 
pl.iiiUilT's  intestate  was  ciiL^a^'cd  as  an  em- 
pioyi'  thereon;  tiiat  II.  was  liie  foreman  in 
(  h.irL;e  of  the  hand-car  upon  which  planw 
till's  intestate  was  iiurt — are  suliicient  to 
show  that  H.  was  at  liie  time  the  forvMnan 
and  not  a  mere  fellow-sci vant.  Ih^hlaiui 
Ave.  t^  li.  R.  Co.  V.  Dusiiibei >■)',  'jS.l/a.  239, 
13  So.  Rep.  308. 

In  an  action  to  recover  for  a  personal  in- 
jury resulting;  Irom  tiie  neglitjence  of  the  en- 
gineer, the  declaration  averred  that  the 
lilaintilT  was  a  fence  builder,  iind  tiiat  lie 
wa-;  injured  by  the  sudilen  starlint;  of  tlie 
tr.iin  while  lie  was  atli-mptin;.;  to  ^il  on  a 
fici^lu  car  to  unload  fence  posts,  and  that 
the  employe  who  <aitlessly  inji'red  him 
was  a  locomotive  cnijini-cr.  /A/.r',  that  the 
dei'laration  stated  f.icls  siiowinj;  iliat  the 
ne^li^encc  of  the  serv.mt  who  c-aused  the 
accident  was  not  the  ne^lij^ence  of  a  fellow- 
serv  int.  /.(<it/s7'/7/e,  E.  (S-  S/.  L.  Con.  R.  Co. 
V.  Ha^i'lliom,  147  ///.  226,  35  N.  E.  R,p. 
£34 

511.  Allo^iii};  iiicoiii|M>toii(>,v  oi'rn- 
ciiiploy*'.  -  Where  a  brakcman  seeks  to 
cliarv;e  a  railroad  compatiy  witii  an  iMJnry 
resnitmu;  from  tin  known  incompetency  of 
his  I'liniuictor,  the  rompiaint  need  not  set 
<iut  .particulars  constituting    such    incom- 


petency.   Johnston  v.  Canadian  Pac.  R.  Co.. 
50  Fed.  Rep.  886. 

The  complaint  stated,  in  substance,  that 
A.  was  brakeinan  on  a  freight  train  of  de- 
fendant, and  was  killed  by  the  cars  being 
thrown  oil  the  track  by  ilic  breaking  of  a 
switch-pin,  which  the  ci)mi)any  and  its  sei- 
vaiits,  knowing  it  was  insecure,  lia<l  care- 
lessly left  out  ol  repair  for  twelve  days  pre- 
vious. There  was  no  switch  tender,  and 
the  wiiole  care  of  the  swiicii,  and  every- 
thing pertaining  to  its  security,  was  under 
the  control  of  the  section  boss  and  his 
li.mds,  who  had  nothing  to  do  with  running 
the  trains.  ////</,  that  in  the  absence  of  an 
averment  that  the  company  was  negligent 
in  employing  an  incoini)etint  scctitjii  boss, 
the  complaint  did  not  sulliciently  slate  a 
case  of  negligence  against  the  comiiaiiy. 
Slattery  v.  7We,/o&*  11'.  R.  Co.,2y/ii,/.  Hi.— 
;"i)l.l.owiNii  TliayerT'.  Si.  Louis,  A,  d^  T.  H. 

H.  Co.,  22   llld.   2(). 

54'J.  NcK'ativiiiK:  <'oiitribiitoi*.v  iivj;- 
Ii)ri'ii«-('  or  |>laiiif  ill'.*  In  an  action  for 
an  injury  to  an  emi)loye,  it  must  appear 
from  the  compl.dnt,  eitht^r  by  express  aver- 
ment c)r  1)\-  a  particular  showiag  of  the  fails, 
that  the  injury  complained  of  occurri'd 
without  the  fault  or  negligence  of  the 
plaint  ill.  E'i\i'is-:'!//e  iV  C'.  R.  Co.  v.  /K'l/er, 
24  /;.',/.  411.  Imh.i.dwinc.  Indianapolis,  1*. 
I'd  C.  R.  Co.  r.  Keely,  23  liid.  133.-  Dis- 
1  iNoiisiiH)  IN  Cincinnati,  H.  iS:  I.  K.  Co. 
7:  Carper,  31  Am.  \-  ICiig.  U.  Cas.  36,  112 
Ind.  2(\  II  West.  Rep.  223,  13  N.  E.  Rep. 
122. 

A  count  in  a  complaint  in  an  action  to 
recover  damages  for  injuries  to  a  brakeinan 
caused  by  being  knock<'d  from  a  train  bv 
an  overliead  briflgr,  is  iiisutlicient  if  it  f.iils 
to  allci^e  that  the  brakeinan  was  on  the  to|i 
of  the  cars  in  the  petformance  of  his  dut\. 
I.ouir.'ille  C^  .X.  R.  d'.  v  //.;//,  39  ,-////.  v.'-- 
Awi,'.  A".  Ctis.  29S,  87  A/ii.  70S,  4  /..  A'.  ./. 
710.  6  .V,>,  R,p.  277. 

The  allegation  in  the  dec!ar;ttion  that  the 
servant  used  due  care  negiitivcs  negligence 
on  his  part,  and,  by  implication,  that  he  had 
knowledge  of  the  defects  or  1  niissioiis  of 
duty  by  reason  of  which  he  was  injured.  It 
is  a  matter  of  defense  that  the  ervant  knew 
of  tiie  defects  or  mnissions  of  duty  wliicli 
caused  his  injury.     Chicajio  &*  E.  I.  R.  Co. 


•When   .nlwenre    nf    conlrihniiiiy    nPMliK""'c 
nnist  lie  averred,  see  38  Am.  &   t.Nii.   R.  Cas. 

183,    ;/•.(/;•. 
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y   nf>{liK<*nre 
:N(i.  R.  Cas. 


V.  If/iifs,  13:  ///.   i('\,  23  X.  E.  Rt'p.   \oi\  ; 

ilj/illlltltf,-   T,l  III.  .l/>/'.   2-J\. 

lu  order  for  a  conductor  of  a  freight  train 
to  recover  fur  personal  injuries  received 
tluouj^h  defects,  lie  must  aver  in  the  peti- 
tion, in  addition  to  the  ailegati(jti  that  lie 
had  not  knowledge  of  the  defec  ts  which 
were  the  cause  of  the  injury,  that  he  exer- 
cised line  rare  and  diligence  in  the  use  and 
inspection  of  the  cars,  machinery,  etc.,  while 
tli(.  same  wcie  in  his  charge.  Mail  A'.wr 
(L"  /,.  A'.  A.  Co.  \.  Juulvr,  5  O/ii'o  St.  541. — 
I'ol.i.iiwi.i)  IN  Street  U.  Co.  v.  Xoltlienius, 
I')  .\ni.  iV  Mug.  K.  Cas.  191,  40  Ohio  St.  ^■jb. 

In  an  action  by  a  servant  for  an  injuiy  re- 
sulling  from  negligence  in  furnishing  ap- 
pliances or  in  caring  for  the  premises  w  here 
the  work  is  to  be  done,  the  |)laintill'  nin>t 
aver  want  of  knowledge  on  his  jjarl  of  the 
defects  causing  the  injury;  or  that,  having 
such  knowledge,  he  informed  the  master. 
an<l  continued  in  his  em|>l'iyi)KMit  upon  a 
promise,  expressed  or  implied,  to  remedy 
the  defects;  an  averment  that  the  injmy 
occurred  without  fault  on  his  i)art  is  not 
suHicic'it.  (■/'/((/(,'('  il^  O.  C.  Cr"  C.  Co.  v. 
.\\i)  iiiiin,  49  (1/iio  St.  5<*S.  32  X.  E.  Kef>.  S57. 

Contributory  negligence  is  a  defense,  and 
an  employe  suing  for  a  persona'  injury  need 
not  allege  that  his  own  negligence  did  not 
contribute  to  the  result.  Coinoy  \.  Of,y  >ii 
CoHstr.  Co.,  10  .V.iii'f.  {('.  S.)  ()3o,  23  I'cil. 
Rtp.  71.— Kkvikwim;  Holmes  v.  Ongon  »S: 
C.  U.  Co..  6  Sawy.  2.S<>:  Wiisliington  i'<:  (J.  R. 
Co.  T'.  filadmon.  15  Wall.  (U.  .S.)  401.  -M,iry 
Lit  C.  iL"  A".  Co.  V.  Ch,\tiiblhs,  53  .////.  !s^ 
Eiii^.  A'.  Cis.  254,  97  Al.i.  171.  II  So.  Rip. 
•S'/7.  M:':.soiiri  Pac.  />'.  Co.  v.  MiCallv,  4! 
Kan  639,  .S5 5,  21  Pac.  Rep.  574.-^-F()l.l.(i\V- 
im;  Kansas  City,  L.  &  S.  R.  Co.  v.  Philli- 
bcrt.  25  Kan.  58 2. 

Wiiere  a  railroad  company  is  sued  on  ac- 
count of  |)cisonal  injuries  to  an  employe, 
()cr,i-.ioi,ed  by  the  negligent  construction  of 
iisi(i;id.  if  it  desires  to  iivail  itself  of  the 
fact  that  the  employe  waited  the  company's 
iieglii;enoe  by  remaining  in  its  service  with 
kiiciwledgc  of  the  defects  in  the  road,  with- 
ou-  objection  on  his  p.ut  .nu!  without  any 
piiimise  of  h.iviiig  the  defects  remedied,  it 
niiisi  pir.id  such  facts  as  a  defense,  and  es- 
tahlisl-  them  afTirmatively  by  evidence,  and 
that  it  is  not  incund)ent  upon  the  plaintifT  to 
nc'^Mtivr  such  defense  in  the  first  instance. 
.l/,Mvy  V.  Cliita^'o.  K.  I.  &^  P.  R.  Co.,  S  Am. 
'^  /■>;^  A'.  Cr^.  527,  63  /o7i-a  562,  14  X.  IV. 
A''A34o.  19  A-.  jr.  AV/.  680. 
5  D.  R.  D.— 18. 


And  the  rule  is  not  changed  in  this  case 
by  the  fact  that  the  petition  alleged  the  in- 
experience (jf  the  injured  em|i|oye.  fur  ihft 
pur|>use  of  showing  that  he  did  not  know 
the  dangerous  character  of  the  defect-  in  the 
road,  and  wa..,  liicrefore,  nut  himself  neg- 
ligent. A/avis  V.  C/iudjfo,  R.  /.  &'  J'.  A'. 
Co.,  a  Am.  &^  Eiii^.  R.  Cas.  527,  63  /crj'.j  562, 
14  X.  1 1'.  Ri-p.  340,  19  X.  If.  Ri/\  CSo. 

5-J-fI.  Alh-K'ing'  |)laiiil  tir.s  igiioraiico 
ol"  or  waul  <»r  ii«i(i«"«'  ol"  «lr(<'c(.>-,  I'tc* 

— A  C(jinplhirit  in  an  action  by  a  servant  for 
injury  resulti.ig  from  the  unsafe  condition 
of  the  company's  premises  must  allege  that 
the  company  knew  and  that  the  servant  was 
ignorant  of  the  danger,  urijjttlis  v.  London 
iL^  S/.  A'.  JJorl,    Co.,  /..  R.   13  O.  It.  JK  259, 

53  /.  y.  (J.  n.  J).  504. 5"  /"  T.  533. 33  U-.  R. 

35,49/.  /'.  loo;  aj/irm/iti^  /..  R.  12  <}  !>'.  J), 
493,  50  /,.  /'.  755.  32  ir.  R.  .S31.  4^/  /'.  328. 

A  complaint  seeking  to  rccovei  for  the 
death  of  an  employe,  caused  l)y  the  f.dl  of 
a  bridge  beneath  the  train  on  which  he  was 
employed,  whi(  h  it  is  alU'ged  the  defendant 
had  permitted  to  beccnne  unsafe,  is  bad  un- 
less it  is  averred  llrit  the  intestate  was 
ignorant  uf  the  unsafe  condition  of  the 
bridge.  l.ouh''illi\  X.  A.  &»  C.  R.  Co.\. 
Saiuiford,  117  Ind.  2()5,  19  A'.  E.  R,p.  770, 
-  Fol.l.nwiNd  Lake  Shore  iSr  M.  S.  R.  Co. 
V.  Stup.ik,  108  1ml.  1  ;  Indiana,  15.  tS;  \V.  R, 
Co.  7/.  Dailey,  1 10  Ind.  75.— Contra,  see />.';/«- 
Iiiif  v.  A'.ntii pi isc  R.  Co.,  },i  So.  Car.  299,  11 
.S".  /•;.  R,p.  95. 

Where  an  employe  seeks  to  recover  for 
personal  injuries  received  while  using  de- 
fecJve  ai)pliances,  the  complaint  need  not 
negative  knowledge  of  the  defects  by  the 
plainlilT  If  such  knowledge  existed  it  is  a 
matter  of  defense.  Jiidianapolh  *S-»  C.  R. 
Co.  V.  Khiii,  II  Ind.  38.— AlM'UtiViNM;  Indi- 
anapolis &  C.  U.  Co.  V.   Love,  10  Ind.  554. 

-  Mafiit-  V.  Xor/li  Pac.  Coa.tt  R.  Co.,  78  Cal. 
430,  20  I'ai.  Rt-p.  709,  21  Pac.  Rep.  1 14.— NoT 
|.(il.i,()WiN(;  Mc(ilynn  i'.  Hrodie,  31  Cal.  376. 

-  Crane  v.  .U/ssonr:'  Par.  R.  Co. ,23  .l/ii.  &* 
AV-  R.  Ca.s.  440,  87  Mo.  588.  -Ai-i'k(Jv;wG 
Thompson  '.>.  North  Mo.  R.  Co.,  51  Mo  191  ; 
Stephens  7'.  Macon,  83  Mo.  345  ;  Mack  ?'.  St. 
Louis,  K.  C.  &  N.  R,  Co.,  77  M"-  233.— Rkc- 
oNiii.K.i)  IN  Uickson  4'.  Missouri  \\\c.  R. 
Co.,  104  Mo.  491.— C'oA-  V.  Cltica^'o  <&*  A'.  IV. 
R.  Co.,  67  Wis.  272,  30  A'.  IV.  Rep.  600, 


*  Injury  to  employe  caused  by  defects  rn  ma- 
eliitiery  <>r  appliances.  Complaint  must  aver 
lack  of  knowjedg-;  by  plaintiff  ot  defects,  see  38 
A.M.  &  r.Nii,  R.  Cas.  222,  nbslr. 
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6.  Answer;  Plea. 

n44.  AvrriiMMitol' facts  adiiiisMililc 
under  {{viKM'til  «l(>iiial.— In  an  action  for 
an  injury  mcasioiied  Ijy  a  defective  "crab" 
whiclt  plaintill  was  usin^;  wliile  employed  in 
buildinj;  a  briiit;e,  defendant  tiled  an  answer 
conlaininj,'  a  neiieiai  denial  and  also  ailff,M- 
tions  thai  tin;  niarliine  was  defective  and 
tliat  the  defects  could  have  been  ascertain. -d 
on  .slij;hl  examination,  which  examination 
plaintitf  iiad  failed  to  make;  also  allegations 
to  llic  elTect  that  plainiilf  IkkI  been  ein- 
ph)ycd  upon  his  repnsentation  tliat  he  was 
skilled  in  the  use  of  the  "crab,"  wliereas  lie 
was  not  skilled,  in  consequence  of  which  he 
had  been  injured.  ////(/,  that  the  facts 
averred  in  the  various  clauses  of  the  answer 
were  admissible  in  evidence  under  the  i^cn- 
cral  denial,  and  that  llicnfoie  demuirers  to 
the  para^,'rai)lis  setlini;  forlli  those  facts 
were  properly  sustained.  I.uui:>'<iUi-  ij^  X. 
K.  Co.  V.  On\  8  Am.  Sf* Eitg.  R.  Las.  94,  S4 
///</.  50. 

5i5.  Avcriiioiit  <»('  facts  coiistiliit- 
iii;j  atliriiiativc  dcfciisi'.— Where  in  ad- 
dition to  the  ^'eneral  denial  the  answer  con- 
tains a  parij^raph  settin}^  out  th.it  plaintiff 
had  been  ens^aned  in  and  about  the  iis(;  of 
the  "  crab  "  in  <iucslion  for  two  months  be- 
fore the  occurrence  of  the  allejj;ed  injury, 
and  was  a  loni;  time  prior  thereto  accpiainied 
with  its  aliened  condition  and  defects  and 
the  daiij;er  attendant  on  its  use,  and  tliat 
loii};  after  lie  acquired  such  knowlcdiio  he 
continued  to  work  about  said  machine  vol- 
unt.irily  and  without  any  coercion  on  the 
part  of  defendant — IttlJ,  tliat  the  facts  tlius 
set  up  amounted  to  an  allirmative  defense 
and  that  a  demiirror  thereto  was  improperly 
sustained,  l.ouh-i'i'lc  St^  N.  R.  Co.  v.  Orr, 
8  .lin.  &>  A'/Zi,'-  />'•  Cis.  94.  84  hiii.  50.  — Al'- 
PKovi-.i)  IN  Uurlin^'ton  tV  C.  R.Co. 7'.  Liehe, 
17  Colo.  2S0. 

54<t.  N«M'cssit,v  and  siitlW-iciicy  of 
averment  of  cniplojc'.s  nc^^liycncc.— 
The  statute  (N.  C.  Laws  i8M;,ch.  33)  which 
requires  that,  when  contributory  nef>linencc 
is  relied  on  as  a  defense,  it  shall  be  set  uj) 
in  the  answer,  ap|)lies  to  actions  broutjht  by 
an  employe  ajjainst  his  employer.  Hudson 
V.  Charleston,  C.  tlr*  C.  R.  Co.,  41  Am.  &*  /•;;/«,'•. 
R.  Cas,  34S,  104  A'.  Car.  491,  10  .S'.  E.  Rfp 
669. 

The  mere  averment  in  the  answer  to  the 
servant's  action  for  damages  on  account  of 
the  master's  negligence,  that  the  injury  was 


caused  l)y  the  plaintiffs  own  nejjiigence,  is 
not  suiricient  ttj  let  in  the  defense  that  the 
injury  was  caused  by  the  negligence  of  a 
fellow  servant.  Hii;;^ins  v.  Missouri  I'ac. 
R.  Co.,  43  i'/"-  ^^PP-  547- 

A  plea  which  sets  up  contributory  negli- 
gence on  the  part  of  plaintiff,  averring  that 
he  was  injured  while  acting  in  violation  of 
a  "  rule  which  the  defendant  had  adopted 
and  ]>romulgaicd,"  is  subject  to  demurrer, 
unless  it  also  avers  tliat  the  plaintilT  hail 
knowledge  or  notice  of  such  rule,  l.oiiis- 
viHi-  <S-  i\'.  R.  Co.  V.  Hawkins-,  <j2  .I/a.  241, 
9  .s'i»,  Rfp.  271.  -Con  TKADH  iinm;  Alexander 
1'.  Louisville  it  N.  K.  Co.,  83  Ky.  590.  l'"oi,- 
I.<)WIN(;  Louisville  &  N.  K.  Co.  ?'.  iV'rry,  Sj 
Ala.  392.  Foi.i.owKi)  IN  Memphis  \'  C.  K. 
Co.  7'.  Ciraliam,  94  .Ala.  545. 

547.  Av4'riiiciit  that  ciiiployc  liad 
knowledge  of  dcf«'cts.*— A  plea  which 
avers  that  the  iilaintilf  "  knew,  or  by  the 
use  of  ordinary  care  could  have  known,  of 
said  defect,"  is  demurrable,  when  the  em- 
ploye was  not  chargeable  with  the  dutv  of 
examining  the  machinery.  /.oit/s7/7/t&^  ,\'. 
A".  Co.  V.  Hawkins,  92  .//</.  241,  9  So.  /i',/. 
271. 

548.  AvcriiHMit  of  iiiabilit.v  to  dis- 
cover defect.— A  paragraj)!)  of  answer  is 
good  as  a  sjiecial  denial  to  the  complaint, 
which  avers  that  the  car  with  the  defective 
brake  was  a  foreign  car,  etc.,  and  that  the 
defendant  had  no  knowledg»!  of  t'le  dcf>ct 
before  the  hai)pening  of  the  acciflent  and 
could  not  have  discovered  it  by  careful  e.\- 
amination.  Cliiiago,  St.  I..  C"  /'.  A'.  Co.  v. 
I'ty,  131  Ind.  319,  28  A'.  /•;.  AV-*.  989. 

540.  Averment  that  a:i  order  was 
iiiianthorixed.— In  order  to  set  up  the 
defense  that  an  order  to  move  a  car  was  not 
given  by  the  defendant,  but  by  the  foreman 
of  its  blacksmith  shop,  a  pers(»n  unauthor- 
ized to  give  such  order,  the  company  must 
make  such  averments  in  its  answer.  Conliu 
v.  ,.V</;/  I'ramisro  &.•  S.  J.  R.  Co.,  36  Ca/.  404. 

c.  Defenses, 

550.  Generally.— There  is  a  clear  dis- 
tinction between  the  defenses  of  contribnt.iry 
negligence  and  the  assumption  of  risks.  .11- 
corn  V.  C/iicai^o  €"  A.  R.  Co.,  53  //;//.  d"  Awe. 
R.  Cas.  87,  108  J/o.Hi,  18  S.  ir.  Refi.  188." 

Where  a  servant,  whose  duty  it  is  at  any 
time  during  working  hours  when  upon  the 


*  Knowledge  on  part  of  employC"  of  difccts 
which  cause  an  itijiiiy  are  maltfrs  nf  tU-fcnse 
only,  si-e  3S  A.M.  &  Enc;.  R.  Cas.  176,  uhli. 
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master's  premises  to  perform  the  duties  iti- 
ciileni  to  his  cinpioyment,  starts  to  leave 
the  premises  on  h^s  private  business,  and  is 
injured  by  the  alle.^'cd  nefjliK'ence  of  the 
master,  while  upon  the  premises  and  during; 
woikins;  hours,  he  is  at  the  time  in  the  em- 
ploy of  I'le  master.  Ailiiiiis  v.  Iron  Ciijfs 
c.;.,  41  Ani.&*  Eiij^.  A",  t'.rv.  414.  7S  Muh. 
J7i,44.\'.  U'.Kep.  270.  — Disi  iNdLi.siii.NU 
li.iinl  V.  Pettii,  lo  Pa.  St.  477;  Kwald  v. 
CiiicM^o  tS:  N.  \V.  K.  Co.,  70  Wis.  433. 

.-»."»!.  MiisH.  Kiiiployers'  IJability 
Aet  not  a  bar  to  «-oiiiiiioii  law  ac- 
tion.—The  ICmployers'  Liability  .\<  t  (Mass. 
.St.  iSS7,ili.  270)  is  not  a  bar  to  an  actional 
common  law,  in  those  casi^s  within  its  terms, 
in  which  an  employe  mi;;ht  have  maintained 
such  an  action  before  the  passai^e  of  lh.it 
statute,  t '('//!,'■ ////>/  V.  Itoston  'J'trw-lioal  Co., 
131  .l/,t.vv.  oj,  23  iV.  K.  AV/.  721.  Chrk  v. 
.\l,-i,/i.tiit.i&*  M.  Tr.uisp.  Co.,  151  .1A/,vj.  352, 
24  X.  /■:.  AV/>.  49. 

or*'^.  Volenti  noil  lit  injuria.— If  the 
employe  himself  created  the  defect  or  ob- 
stru(  tion  which  afterwards  caused  his  in- 
imies.  or  consented  to  its  erection  by  an- 
other person,  he  cannot  hold  the  empli>yer 
li.ilile.  the  maxim  apijlying,  I'olin/i  iinii  Jit 
injiin'o.  llt[i:;/iltin(i  At'f.  &^  A'.  A'.  C'c'.  v. 
U'.!/i.rs,i)\  A/. I.  435,  <SkS'<».  /\fp.  357. 

rt."*;}.  (••Mit'ral  fiiKtoni  of  otiicr 
«'oni|»anl«'s.— Ordinarily  a  master  will  not 
be  pe;  initted  to  show  as  ii  defense  to  an  ac- 
tion by  an  employe  for  not  furnishiuj^  rea- 
sonably safe  and  suitable  machinery,  (jr  a 
reasonably  safe  place  to  work,  that  it  was 
the  j^eiieral  or  universal  custom  «)f  other 
ni.isieis  to  furnish  delective  implements  or 
ail  unsafe  place  to  work.  Aij/v  /;>/<•  &^  If. 
A'.  Co.  V.  il///i,y,  132  Intl.  168,  31  X.  E.  Kcp. 

564. 

The  usual  custom  or  practice  of  railroad 
corporations  in  o])cratin}j  their  roads,  and 
coiistnicliiif^  their  machinery  and  bnildinps, 
cannot  be  {ground  of  relief  from  liability  for 
iiijiiiios  sustained  thereby  by  employes,  if 
ill'-  (U.-itom  or  practice  disrej^ards  the  safety 
i>(  emploves,  as  recpiired  by  law.  Allen  v. 
J'loli Hilton.  C.  K.  &^  X.  A'.  Co.,  64  Iowa  94, 
19  .\.  II'.  A',-/>.  1S70. 

n!i^.  IOiii|iloy«>'.H  lvno\vl«Mlt;v  or  no- 
tice oflia/.anl.- It  is  no  answer  to  an  ac- 
tion to  say  that  the  servant  mipht,  by  the 
exercise  of  proper  diligence,  liave  ascer- 
tained that  the  master  was  conducting  his 
business  in  disregard  of  a  positive  duty 
which    he    owed    to   his  servant.     UitiUui 


S/it/<s  Rollinjt;  Stock  Co.  v.  U'Mc-r,  25  .h/i. 
(S-  Awi,'^.  A".  Cas.  414,  116  ///.  luo,  5  .W  E. 
Kip.  92. 

D.ingerous  occupations  demand  correla- 
tivcly  greater  care  on  the  part  of  all  persons 
engaged  in  tliem.  liiit  if  one  so  engaged 
be  injured  by  the  negligence  of  the  servant 
of  a  niastcr  not  freed  from  liability  therefor 
by  some  contractual  relation,  such  master 
cannot  avoid  respon.sibility  because  the  in- 
jured pers(jn  was  knowingly  engaged  in  a 
dangerous  empU)yment.  Louisville,  W  O, 
&^  '/'.  A'.  Co.  V.  C(»«/-(T.  63  J/i.ix.  562. 

555.  Intoximtion  ag:i;;ravatiiig:  in- 
jury. -  Where  a  comi)any  is  guilty  of  such 
negligence  as  to  lender  it  liable  to  an  inex- 
perienced employe  who  is  injured,  it  cannot 
avoiil  liability  by  showing  that  before  be 
was  recovereil  fully  the  t;iuployo  got  drunk, 
fell  down,  and  aggravated  the  injury.  Tlic 
extent  of  the  injury  so  received  was  for  the 
jury.  /ui.\t  >■/.  J.i'id.s  Coniiiutiiij^  A'.  Co.  v. 
Eiirii;/it,  47  ///.  .///'.  494. 

5>*>4(.  I'liig:ag«>d  in  t  Im'  ('oniinisMioii  ol' 
an  ill<>g;al  a«*t.-  An  euipkni'  of  a  r.iilroad. 
who  is  injured  by  the  negligence  of  fellow- 
servaiils  at  a  time  when  he  ami  they  were 
voluntarily  engaged  in  an  illegal  act.caiiiii't 
re<-over  for  such  injury.  U'li/Atir  v.  Laiiiior. 
38  t;,/.  199. 

In  an  action  for  damages  by  an  cniplox.'' 
who.  at  the  tin'e  of  the  injury  sustained,  was 
cng.'iged  in  common  with  the  railroad  in  an 
illegal  act,  he  cannot  claim  advantage  of  tlu 
fact  that  the  defendant  was  also  engaged  in 
a  distinct  illegal  act  which  caused  the  in- 
jury.     Wol.'iUf  V.  Coniion,  38  C/if.  199. 

557.  <'oni|»any's  payiiK'nt  ol'  siir- 
fftMMi's  bill— Ksto|>|M>l.  Where  a  com- 
pany is  sued  for  the  homicide  of  a  person,  it 
is  not  estopped  from  denying  its  liability  by 
proof  that  it  had  paiil  the  surgeon's  bill  for 
tending  the  party.  U'tiis  v.  XiU'  Orlt'iiiis 
&^  C.  A".  CV'..  32  Li,  Ann.  C>i5. 

nr*H.  Kt»'«M«t  ol  Miinday  laws.*— An 
action  to  recover  damages  lor  the  death  of 
a  brakcman,  which  was  c.iused  by  the  negli- 
gent failure  of  the  defendant  to  furnish  sale 
and  suitable  appliances,  may  be  maintained 
notwithstanding  the  fact  that  the  injury 
causinf,'  the  death  was  received  on  Sunday. 


*  Kin  hi  of  employes  injured  on  Sumlay  to  re- 
cover duinagrs,  sco  note,  38  Am.  &  Eno.  K.  C.\s. 
lOi. 

Recovery  for  injury  to  passenger  or  employe 
as  affected  by  Sunday  laws,  see  note,  2  I..  K.  .\. 
521. 
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whilst  tlic  (IcccMScd  w.is  ai'tiiii;  in  vifilation 
of  liif  Siind.iv  law,  l.ouis'<illi\  \' .  A.  C-^  C 
li.  Co.  V.  /.'//< X-.  jiS  ,/;//.  *1^  /.;/i,'.  A'.  C'./.>.  iji, 
Ii6  ///,/.  jf/).  k;  A".  A".  Rip.  453.  -  /•  A'.  ./. 

5:0.     2S    .////.     /.<Kf'    l\,-^.     I4S.-  rul,l.<)\VlN(. 

Loiiisvillf,  N.  A.  \-  C.  K.  Co.  V.  Frawlcy, 
I  U)  Iiul.  18. 

Wlicrc  a  company  tinds  it  necessary  to 
rim  its  trains  on  Sunday,  and  also  finds  it 
Dfccss.iry  to  keep  otluT  uniploxi's  at  work  on 
the  track  to  kci-p  it  in  npair,  and  an  cin- 
ployc  is  injured,  the  fact  tliai  lie  was  work- 
in;^'  on  Sunday  will  not  exonerate  tiie  com- 
pany from  liability.  Jo/insou  v.  Misuniri 
J\ir.  A'.  C,i.,  iS  .\W>.  ()'p.  z<<  X.  W.  /u/>.  347. 

A  coniluctor  on  a  street-car  cannot  re- 
cover for  injuries  received  while  running; 
the  Ciir  for  ordinary  purposes  on  Sunday. 
yt.iyy.  llif^liUiiul  .<t.  R.  Co.,  135  .l/.rw.  113. 

A  railroad  engineer  performiTif;  his  ordi- 
nary duties  on  Sunday  is  doinj^  an  unlawfid 
thill!,',  and  cannot  i<cover  f(n'  injuries  re- 
ceived throui^h  the  iiejjliLjence  of  the  com- 
pany, unless  he  can  make  it  appear  that  he 
was  cnf^ai^jcd  at  the  time  in  a  work  of  neces- 
sity or  charily.  Read  v.  liosloii  &^  /I.  A'.  Co., 
140  .]/(iss.  199,  4  X.  E.  Rr/>.  227. 

o.ll).  <!oiiti'a<*t  to  wliicli  nniployc  is 
not  a  party. — Wherea  brakeman  is  in  the 
employ  of  a  railway  company,  its  liability  to 
him  is  not  alTectcd  by  a  contract,  to  which 
he  is  not  a  jiarty,  between  such  company 
and  a  firm  employed  by  the  railway  com- 
pany to  const  nut  its  road.  Guff,  C.  €""  S. 
F.  R.  Co.  V.  S/u-iirrr,  1  TV.r.  C/v.  App.  343, 
21  S.  H'.  Kfp.  133. 

3.  Evidence. 

a.  Admissibility. 

oOO.  8tatiit«  |n'<>s4-ril>iii{>:  rule  of 
cvith'iu'c— CJoiilHrt  ol"  laws.— The  law 

of  another  state  where  the  injury  to  plaintid 
(an  employe  of  defendant)  occurred,  |)re- 
scribin;;:  a  rule  of  evidence  for  the  enforce- 
ment of  the  cause  of  action,  which  is  in  op- 
position to  the  rule  prevailin}^  in  Alabama, 
will  not  be  applied  in  a  suit  brf)U^ht  in  Ala- 
bama. HtUton  V.  A/ali(iiiia  Midland  K,  Co., 
97  A/a.  275,  12  So.  Rt'p.  276. 

5((l.  To  show  coiiiiiany's  iio{;Ii- 
K<MU'«»,  ^*>ii«>rally.  —  My  statutory  pro- 
vision, railroad  engineers  are  required  to  be 
licensed  only  when  they  "  operatcor  drive 
an  eufjinc  upon  the  main  line  or  roadbed  of 
any  railroad  in  this  state  "  (Ala.  Sess.  Acts, 
1SS6-7,   p.  100) ;  and   when   the  action   is 


brought  to  recover  damaj^es  for  personal  in- 
juries sustained  by  the  allejjed  ne>;lij4ence 
of  an  eiij^iiieer  in  cliary;e  of  an  enfjine  em- 
ployed only  in  the  railroad  y;ird,  and  while 
so  employed,  the  f.ict  that  he  had  no 
license  cannot  be  looked  to  as  tendii'14  to 
show  iief;li,i;ence  on  the  jiart  of  the  r.iilro.id 
com|)any.  Miinpliii  &^  C.  R.  Co.  v.  As/:,:,\ 
90  .  l/ii.  5,  7  .s'(^  Rip.  S23. 

Where  a  company  is  sued  for  an  injniv 
to  an  employe,  and  cliarj^ed  with  ne;;lij;(ii(  e 
in  allowiiii;  its  track  to  be  in  a  defictivc 
cotulition,  evi<lence  cannot  be  introduced  to 
sliow  nc.y;lij,;ence  on  the  part  of  a  fellow-ser- 
vant of  liie  plaintitf.  C//iiiij;t>  &^  .W  II'.  R. 
Co.  V.  i'r.Y//.  45  ///.  197.— DlsriNCiisiiii)  in 
Cliicai,'o  .S;  N.  \V.  K.C0.7'.  Ward,  61  111.  130; 
Pennsylvania  Co.  -'.  Lynch.  90  111.  2^}}- 
Ul'oiKI)  IN  Toledo.  W.  iS;  W .  K.  Co.  ?'. 
Moore,  77  111.  217;  St.  Louis,  Ft.  S.  i\-  W. 
R.  Co.  T.  Irwin,  37  Kan.  701,  16  Pac.  Uep. 
146. 

It  was  error  to  refuse  to  permit  [)IaintilIlo 
show  how  many  of  the  section  men  em 
ploved  had  had  no  e.xi)erience  in  that  |)ar- 
ticiilar  kind  of  work,  the  severity  of  the 
work,  whether  any  of  the  men  t,'ave  out  be- 
fore the  accident  to  plaintitf,  whether  |)lain- 
tilT  could  see  the  rail  before  it  hit  him.  and 
tli.'it  lf)adiii;^  the  rails  onto  moving  cars  was 
more  dangerous  than  upon  stationary  cars. 
P.xlmn-  V.  Miihii^an  C.  R.  Co.,  87  J/ir/i.  28 1, 
49  .\'.   11:  Rep.  613. 

501i.  Failiii'4'  to  provide  salt' work- 
in;;  pla<'«>. — Where  an  employe  is  injured 
while  slioveliiif;  coal  in  a  bin,  \\liieli  is 
caused  by  one  side  giving  w.ay,  the  negli- 
gence charged  being  a  failure  to  use  proper 
lumber  in  its  construction,  and  a  failure  to 
strcngihen  the  bin  after  it  showed  signs  ol 
weakness,  and  the  company  admits  the 
construction  of  the  bin,  and  alleges  that  it 
furnislied  suitable  material,  and  intrusted 
the  work  to  competi^nt  persons,  it  is  not 
competent  for  it  to  |)rove  that  the  bin  was 
built  by  another  (vmipany.  (iir/'it;-  v.  Xi-n' 
)\>r/i.;  L.  /•;.  &^  W.  A".  CV'.,  75  uiin  605,  27 
A-.  )'.  Siipp.  594. 

5(Wt.  Failiiri'  to  provide  safe  road- 
bod  and  tracli. — In  a  suit  against  a  com- 
pany for  negligence  in  not  keeping  in  good 
order  its  rfiad  and  roadbed  on  an  embank- 
ment through  which  ran  a  culvert,  testi- 
mony to  the  effect  that  a  certain  point  be- 
fore reaching  the  place  of  the  disaster,  and 
where  trouble  had  previously  occurred  from 
the  track's  rising  from  quicksand  pressure 
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in  wet  weather,  wiis  found  on  ai  rival  to  be 
in  ^oDil  condition  and  i)i'in;;  watrlied  l)y 
SCI  r.un  forces,  and  tiiat  altii  pas.sln;.;  that 
point  tlic  company's  servants  apprehended 
no  nirtlur  danger.  "  iiavinj,'  passed  the  only 
point  at  wliuli  iln're  was  any  jjarticular  lea- 
son  lo  iii)piihend  danger,"  slionM  not  li.ive 
lifi-n  CM  iudi'il.  Li'itlrii/  A'.  &••  /i,  d',  v. 
AV/.V,  .":4  u\i.  J3I.  lo  .s.  A'.  AV/i.  965  ;  fur t fur 
.?//■■■<// K7  (/</.  40J,  13  .V  E.  I\if>.  50::. 

The  rules  of  ilic  company,  placed  in  evi- 
dence by  the  plaiiitdl,  rccpiiring  tiie  ro.id 
niii.-ler  lo  ^'o  ur  send  to  any  [joint  on  the 
road  ai  which  he  had  reason  to  ap|)rchcnd 
ihcic  nii(;hl  lie  danger,  it  licini;  his  business 
to  e.Nainiiiellic  road  and  kncnv  its  condition, 
and  lie  having  te.^til'ic.d  that  about  three 
lioiiis  befoie  the  ac:cidc:nt  he  went  down 
into  the  w.iter  and  e.xaniined  tin-  cidvc-rl 
iindt'r  the  einbanknieiil,  and  found  every- 
ihiuL;  as  lie  thoii^hl  safe,  ii  was  en  or  to  ex- 
cliidi'  his  tisliniony  that  he  "  .ipprcdic-nded 
MO  d.ui,i;er  there,"  and  thai  he  "  ihoughl 
llieie  niij;hl  be  dani^er  "  at  another  place  lo 
wliii  h  lu;  liad  sent  the  road  hands.  Li'iilral 
A'.  »!«-•  A",  to.  v.  Kent,  S4  Cui.  351,  10  >'.  K. 
lup.  .y.5. 

In  an  action  l(jr  injuries  to  a  brakeinan 
ihere  Was  evidence  that  the  accident,  which 
o('iiir;(cl  alter  d,iik,  was  c-aused  by  a  loose 
ho.ucl  on  a  i)'iatforni  beside  the  tiack.  UtLI, 
that  evidence  was  admissible  to  show  the 
presence  of  such  a  bo.ird  at  or  near  any 
jiLice  where,  on  the  evidence,  the  jury 
uould  have  bc-en  warianted  in  lindiiii;  that 
ihe  accident  look  place.  Sl<.\itt  v.  liiKslon  &^ 
A.  A'.  C'c.  156  Aliiis.  2S4.  31   .\'.  /;.  I\,f).  zi-fo. 

TM\.  I'^iiliiro  to  l»l«M'k  IVoh:.s.  It  was 
roinpcieiii  f(jr  the  i)lainiilf  10  prove  a  {"en- 
eral  order  of  the  defendant  to  block  all 
fro^'S,  and  a  neglect  of  such  cjrder  in  tlie 
case  of  ihc  froy  in  question,  althou<.;li  such 
fai  is  were  not  spc;cially  averred  in  his  c^cjin- 
pl.iiul.  t'ci//,v  V.  liiirlin^lon,  C.  A'.  c5>'  X. 
A'.  (,■('..  15  .I/)!.  .j~»  /i/ix.  A'.  Liis.  265,  C)2  hnoa 
486,  17  A:   //'.  AV/'.  700. 

In  an  action  lirou^hi  in  Te.\as  to  recover 
dain.i-es  for  injuries  susiained  throus,;!!  the 
pl.iimiirs  foot  being  caught  in  the  un- 
blocked frog  of  a  switch  upon  a  public 
street,  tesiiniony  that  railroads  in  the  north- 
western stales  had  adopted  a  device  con- 
sisting of  a  block  of  wood  fastened  between 
tlie  rails  at  the  frogs  of  switches  and  had 
used  the  same  for  four  or  five  years,  and 
that  without  some  similar  contrivance  the 
switches  were   not  safe  for  pedesirians,  is 


admis.-ihle  for  the  purpose  of  shewing  neg- 
ligence on  the  part  of  the  company.  </'////", 
C-'.  ^  S.  !•'.  A'.  Co.  V.  ll',i/'.f>;  yj  Am.  Cr» 
Eitj;.  A'.  Ciii.  342,  70  7'i-.v.  126,  7  .V,  //■.  AV/. 

In  such  iin  action  it  is  not  error  for  the 
court  to  nfuse  to  charge  that  railroad  c  om- 
|),inies  are  not  recpiiied  to  disc.ird  reasoiui- 
bly  sale  ai)plianccs  in  order  to  introduce 
new  iiueniioiis,  the  (|uestion  in  issue  being 
the  adoption  of  a  s.ifeguard  against  a 
known  danger  in  addition  to  the  appliance  s 
already  in  use.  liii/f,  C.  d.^  ^■.  /■'.  A".  Cik  v. 
ll'ii/lif,  y;  Am.  &-  /iu^'.  A'.  C'w.v.  342,  70 
7V.V.  \2(>,7  S.   ir.  A',/.  .S3 1. 

r»0»».  l'ii.'<;«rrt.v  of  hrhlm*.— It  is  not 
error  to  exclude  evidence  about  i\\v  iui<afe 
condition  of  the  bridge  upon  whii  h  jihiin- 
lilf  w,is  iiij'.ired,  wlu  u  the  bridge  h.td  re- 
m. lined  in  the  same  condition  for  two  xcars 
l>rioi  lo  the  injury,  and  plaititifT  had  cro.-sed 
it  nearlv  e\ery  day  dui  iiig  th;  t  time,  and 
knew  its  condition,  and  had  the  day  before 
the  injury  occurred,  told  the  engineer  in 
charge  of  the  engine  on  which  he  was  em- 
plo\e(l  tJKit  it  was  unsafe,  and  that  he 
Would  ihercaftc:r  gel  oil  the  engine  at  the 
west  end  of  it,  and  would  not  get  of)  the 
engine  on  the  bridge  anv  moie.  ll'r/</  v. 
MissiUDi  /'lit.  A'.  Ci'.,  }!)  A\tii.  ()},.  17  J'ac. 
Ktf>.  ^oO. 

•Kilt.  Kaihin'  to  liiriiisli  snl't'  iip- 
Iiliiiiifcs  jiihI  iiiafliiiM'ry. -Where  an 
em|)loye  is  injured  through  the  allc-ged  im- 
perfect construe  lion  of  .1  pile-driver,  evi- 
dence is  admissible  to  show  that  it  was  not 
l)roperly  constructed,  where  the  com]ianv  in 
its  answer  allegc;s  that  it  was,  though  com- 
jilainant's  petition  does  not  aver  that  it  was 
not  properly  construcled.  St.  I.oiiis.  A.  <!'-« 
7".  A".  Co.  \\  Jones.  (7Vr.)  14  .s'.  //'.  AV/.  300. 

o(i7.  liaiMlh'.s  ami  liaiid-liolds. 

—  In  an  action  for  injuries  resulting  from  a 
defective  handhold  on  a  car,  it  is  coinpclent 
for  the  plainliiT  to  show  the  manner  in 
which  the  hand-hold  was  fastfiied  to  the 
car  and  the;  condilioii  of  the  sctc.ws  and 
wood  immediately  after  the  accident.  Ciiit- 
rii/i^r  V.  J//s.u>ur/  /'iu\  A'.  Co.,  105  .]/o.  520, 
16  .s'.  //'.  /:,■/>.  c;43. 

The  lailure  of  a  railroad  coniiiaiu  to  fur- 
nish handles  on  a  tank  car  for  a  brakeinan 
U)  take  hold  of  in  drawing  a  coupling-pin, 
when  there  is  evidence  that  thev  would 
be  convenient  and  useful,  and  that  other 
similar  cars  belonging  to  the  compai^y  have 
them,  is  proper  f<jr  the  jury  in  considering 
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the  companj''s  negligence.  Graham  v. 
Boston  (S^  A  R.  Co.,  156  Mass.  4,  30  N.  E. 
Rep.  359. 

5<>8.  liaiul-car.— Where  an  em- 
ploye sues  for  a  personal  injury  received 
wiiile  riding  on  a  hand-car,  and  charges 
negligence  only  in  a  water  keg  being  placed 
on  the  car  so  as  to  interfere  with  his  oper- 
ating it,  evidence  is  not  adnrssible  to  show 
negligence  in  other  respects,  as  by  improp- 
erly placing  tools  on  the  car  Ilarty  v.  St. 
Louis,  I.  J/.  <S^  S.  R.  Co.  ■  : '0.  368,  14 
West.  R.'p.  760,  8  .V.  U\  Rej..  562. 

500.  Use  of  tlio  same  kliul  of  ap- 
pliaiuM.'s  by  othor  oonipaiit s.  —  As 
bearing  on  th.o  .,u(:stion  nf  n  •  •  pce  in 
the  use  of  particular  niacliini.'^  •  ^  appli- 
ances, the  master  may  show  that  t.iey  are 
used  by  the  owners  of  other  similar  works, 
well  regulated  and  prudently  managed ; 
and  the  principle  extends  to  the  character 
of  the  workmen  employed  in  the  perform- 
ance of  any  particular  duty,  as  regards  the 
question  whether  any  sp  ;jial  skill  or  expe- 
rience is  necessary  to  constitute  reasonable 
competency.  Holland  v.  Tcmicsst-e  C,  I.  &* 
R.  Co.,  91  Ala.  444,  8  So.  Rep.  524. 

570.  Iiiereasod  precaution  after 
tlie  aeeident.* — Where  an  employe  sues 
for  an  injury  caused  by  a  defective  machine, 
evidence  is  not  admissible  to  show  that  the 
company  made  changes  in  the  machine 
after  the  injury,  for  the  purpose  of  showing 
negligence.  Columbia  Sr*  P.  S.  R.  Co.  v. 
Ha'.vthornc,  53  Am.  &^  Eng.  R.  Cas.  2S9, 
144  U.  S.  202,  12  Sup.  Ct.  Rep.  591  ;  revers- 
ing 3  Wash.  T.  353,  19  Pac.  Rep.  25.— Dis- 
APPROVi.\(;  McKee  v.  Bidwell.  74  Pa.  St. 
218;  St.  Louis  &  S.  F.  R.  Co.  v.  Weaver, 
35  Kan.  412.  DiSTiNGui.SHiNG  Readman  v. 
Conway,  126  Mass.  374.  Quoting  Hart  v. 
Lancashire  &  Y.  R.  Co.,  21  L.  T.  261.  Ouot- 
INC  AND  FOLLOWING  Morse  V.  Minneipolis 
&  St.  L.  R.  Co.,  30  Minn.  465.— FoLi.owF.n 
IN  Atchison,  T.  &  S.  F.  R.  Co.  %i.  Parker, 
55  Fed.  Rep.  595. 

It  is  incompetent  to  prove  that  shortly 
after  the  accident  the  employer  substituted 
a  safer  appliance.  The  employer  is  charge- 
able with  negligence  only  upon  proof  that 
before  the  accident  he  knew  or  had  notice 
that  the  appliance  was  un.safe  or  unsuitable 
to  its  purpose ;  and  the  adoption  of  a  safer 


*  Eviilence  of  substitiuinn  of  new  appliance 
after  the  accident,  see  48  Am.  &  Eng.  R.  Cas. 
218,  abstr. 


appliance  after  knowledge  of  an  unexpected 
accident  is  not  an  admission  of  prior  negli- 
gence. Sappenfichl  v.  Main  St.  &•  A.  P. 
R.  Co.,  91  Cat.  48,  27  Pac.  Rep.  590.— Quot- 
ing Nalley  v.  Hartford  Carpet  Co.,  51  Conn. 
524,  50  Am.  Rep.  47. 

If  an  accident  happens  through  the  al- 
leged negligence  of  an  employer,  his  subse- 
quent acts  in  taking  additional  precautions 
to  prevent  other  accidents  are  not  admis- 
sible in  evidence  in  an  action  against  him 
for  the  injuries  occasioned  either  at  com- 
mon law  or  under  the  employers'  liability 
act  (Mass.  St.  1887,  ch.  270,  §2),  for  the  pur- 
pose of  showing  that  such  precautions  were 
needed  at  the  time  of  the  accident.  Sh/n- 
ners  v.  Prop'rs  of  Locks  &'  Canals,  1 54  Mass. 
168,  28  A'.  E.  Rep.  10. — Approving  Morse 
V.  Minneapolis  &  St.  L.  R.  Co.,  30  Minn.  465. 
Distinguishing  Readman  7^.  Conway,  126 
Mass.  374.  Ovb;rkui,ing  O'Leary  z-.  Man- 
kato,  21  Minn.  65;  Phelps  v.  Mankato,  23 
Minn.  276;  Kelly  7'.  Southern  Minn.  R.  Co., 
28  Minn.  98.  Reviewing  Menard  v.  Bos- 
ton &  M.  R.  Co.,  150  Mass.  386.— Followed 
in  .Atchison,  T.  &  S.  F.  R.  Co.  v.  Parker, 
55  Fed.  Rep.  595. 

571.  Subsequent  repairs. —  In  an 
action  for  injuries  sustained  by  reason  of 
defective  machinery,  evidence  on  behalf  of 
the  plaintiff  that  the  defects  complained  of 
were  repaired  after  the  accident,  is  inad- 
missible. Lang  V.  Sanger,  76  Wis.  71,  44 
A'.  JV.  Rep.  1095.— Approving  Morse  v. 
Minneapolis  &  St.  L.  R.  Co.,  30  Minn.  465.— 
Weld  v.  Missoi/ri  Pac.  R.  Co.,  39  K'an.  63, 
17  Pac.  Rep.  306. 

In  an  action  against  a  company,  by  an 
employe  who  claimed  to  have  been  hurt 
through  a  defect  in  the  roadbed,  he  was  per- 
mitted to  prove  that  the  road  was  repaired 
at  the  point  soon  after  the  accident.  But 
the  court  instructed  the  jury  not  to  con- 
sider the  evidence  at  all.  Held,  that  its  ad- 
mission was  no  p'ound  for  reversal.  Aew 
York,  L.  E.  <S-  W.  R.  Co.  v.  .}radison,  123 
U.  S.  524,  8  Sup.  Ct.  Rep.  246. 

572.  To  sbow  or  rebut  employe's 
nefjllyence,  sreiierall.v.— Where  an  em- 
ploye of  one  railroad  company  sues  another 
company  for  personal  injuries  received 
while  unloading  a  car,  by  being  thrown 
down  by  the  running  of  an  engine  against 
the  car,  and  the  defense  of  contributory 
negligence  is  set  up,  the  testimony  of  an- 
other workman  to  the  etTect  that  they  were 
busy  at  their  work  and  did  not  think  of  the 
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approacli  of  the  engine  until  it  struck  the 
car,  is  competent,  though  perhaps  not  im- 
portant, evidence  upon  the  issue  of  con- 
trii)utory  negligence.  Tt'.\.as  &^  P.  A'.  Co. 
V.  I'd//:.;  151  (y.  -5)'.  73,  14  Su/>.  Ct.  Rep.  239. 

In  an  action  by  a  brakeman  for  negligence 
in  running  an  engine  upon  him  while  be- 
tween the  rails  in  the  performance  of  his 
duty,  evidence  that  the  condition  of  the 
track  was  such,  tliat  he  could  not  have 
alighted  outside  of  the  rails  was  competent 
for  the  purpose  of  showing  that  he  was 
not  negligent  in  alighting  between  them. 
Priiigle  V.  Chicago,  R.  I.  &^  P.  R.  Co.,  iS 
Am.  Sr'  Ei'g.  R.  Cas.  91,  64  loi^ia  613,  21  N. 
W.  Rep.  loS. 

57.'J.  Xjifuro  of  his  ciiiitloyinciit. — 
In  a  suit  to  recover  for  the  killing  of  a  per- 
son through  negligence,  while  engaged  as  a 
switchman,  the  nature  of  his  employment  is 
material  on  the  question  whether  he  was 
exercising  due  care.  Ptiuisyh>atiia  Co.  v. 
Coidan,  6  Am.  &>  Eiig.  R.  Cas.  243,  loi  ///. 

93- 

If  specific  instructions  are  given  to  an 
employe,  they  will  control  him  ;  but  if  none 
are  given,  he  will  be  governed  by  the  gen- 
eral duties  of  his  position.  Where  the  testi- 
mony as  to  the  e.xistence  of  specific  itistriic- 
tioiis  was  conflicting,  the  general  duties  of 
the  position  could  be  proved,  as  bearing  on 
the  case,  in  the  event  the  jury  believed  no 
specific  instructions  existed.  Augusta  iS^ 
S.  A\  Co.  V.  Dorsty,  68  Ga.  22S. 

574.  His  KiiowhMljiti  or  i<>iioraiicc 
ofilaiif't'rs  aiitl  dclV-rts. — Testimony  of 
the  plaintilT  that  up  to  the  time  he  received 
the  injury  complained  of  he  had  not  ob- 
served that  cars  or  engines  were  crnstruct- 
ed  with  double  deadwoods,  is  admissible. 
Louisvilh-,  N.  A.  dr^  C.  R.  Co.  v.  Fra-^'ley,  28 
Am.  (S-»  Kng.  R.  Cas.  308,  i  to  /;/(/.  18,  9  A\ 
E.R,-p.  594. 

The  method  of  moving  cars  by  "  staking  " 
is  not  a  matter  tliat  the  general  public  have 
knowledge  of,  and  it  is  competent  for  the 
plaintiff  in  a  negligence  case,  who  was  in- 
jured by  the  moving  of  a  car  in  that  man- 
ner, to  show  that  he  was  ignorant  of  such  a 
practice  as  bearing  njion  his  own  exercise 
of  care.  Hclbig  v.  Michigan  C.  R.  Co.,  85 
.Ifich.  359,  48  k.  IV.  Rep'.  589. 

On  the  question  whether  the  engineer 
was  guilty  of  contributory  negligence  in  not 
taking  care  of  himself  and  in  unnecessarily 
exposing  liimself  to  danger  of  injury  while 
o;ieratipg  the  engine,  it   is  competent   to 


show  that  he  knew  that  another  train  was 
running  in  the  same  direction  three  quarters 
of  a  mile  behind  him,  and  that  he  was  ex- 
pected to  meet  a  third  train  at  a  station 
five  or  six  miles  away.  Murphy  \.  JJ'iiiash 
R.  Co.,  115  Mo.  III.  21  S.  ir.  Rep.  862. 

The  plaintiff,  as  witness,  testified  that  he 
did  not  know  (jf  the  defects  in  the  hand-car 
when  he  was  injured  ;  that  a  week  or  ten 
days  afterward  he  examined  the  car  and 
found  it  in  the  condition  alleged.  This  was 
relevant,  there  being  no  reason  to  believe 
that  the  car  was  not  in  the  same  condition. 
G;///,  C.  &^  S.  F.  R.  Co.  \\  Johnson,  83  Te.v. 
628,  19  S.  IV.  Rep.  131. 

575.  Careli'ssnoss  on  foriiu'r  occa- 
sions.— In  a  suit  by  an  emplf)ye  against 
his  employer  for  damages  done  by  a  co-em- 
ploye, the  question  whether  he  himself  was 
free  from  negligence  refers  to  negligence 
operating  at  the  time  of  the  injurj'.  That 
he  might  have  been  negligent  at  some  other 
time  would  not  affeCL  the  issae.  Atlanta  &* 
IV.  P.  R.  Co.  \.  Johnson,  65  Ga.  259.  Kail- 
len  V.  Xorthwcstern  Bedding  Co.,  46  Minn. 
187,  48  N.   W.  Rep.  779. 

The  negligence  of  a  servant  in  a  particu- 
lar instance  cannot  well  be  shown  by  testi- 
mony of  his  incompetency  or  carelessness  on 
other  occasions  ;  but  if  it  is  also  shown  that 
the  master  knew  of  the  cases  or  that  they 
were  of  such  a  character  and  so  frequent 
that  he  must  have  known  of  them,  he,  the 
master,  may  be  chargeable  with  negligence 
in  retaining  such  servant.  M ichigan  C.  R. 
Co.  v.  GillhTt,  2  Am.  (S-»  Eng.  R.  Cas.  230, 
46  Mich.  176,  9  N.    W.  Kep.  243. 

57<».  To  rclMit  hit«*i'cnccsu}if'cst<Ml 
by  tailnrc  itt'  employe  (<»  ctniiplain 
ol"  defect. — It;  >,iearing  that  the  i)laintifT 
remained  in  the  defendant's  service  more 
than  a  year  after  the  alleged  accident  and 
injury,  without  disclosing  the  fact  or  milk- 
ing complaint  to  the  ck'fendant,  it  was  not 
error  to  receive  from  him  tesiimonv  show- 
ing, as  the  reason  of  such  conduct,  that  he 
was  afraid  of  losing  his  pf)siti()n  in  the 
defendant's  service.  It  was  admissible  for 
the  purpose  of  rebutting  the  inference  sug- 
gested by  his  conduct.  Macy  v.  St.  Paul  &^ 
D.  R.  Co.,  35  Minn.  200,  28  N.  JV.  Rep.  249. 

577.  Adnilssibility  of  statements 
of  employes,  generally.  —  Declarations 
by  an  agent,  made  immediately  after  an 
accident,  as  to  his  opinion  of  the  defects  in 
the  machinery  causing  the  accident,  are  not 
evidence  against  the  owner  of  the  machinery. 
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Baker  V.  Alhf^Iicny  Valley  R.  Co.,  S  y/w.  iT^ 
isV/,,'-.  A'.  C<?5.  141,  95  Pa.  St.  211. 

578.  Stat«'iiHMits  <»r  iii.ini'<-<l  em- 
ploye.— In  an  aciion  by  a  brakcman  tor  an 
injury  recL'ivcd  while  doing  danmn-oiis  worlc 
f  )r  which  he  had  not  been  hired,  he  can 
siiow  what  he  said  on  beint;  (ordered  to  per- 
form it,  and  tlial  he  protested  against  the 
refjuirenient.  Jones  \.  Lake  Shore  ir'  M.  S. 
K.  Co.,  y  .liii.  Cl-^  Eiii^;.  R.  Cas.  221,  \^)  Mieli. 

573,    \\N.    W.  Rep.    551.  —  DlSTiNtiLISHKD 

IN  Leary  ?'.  IJoston  &  A.  R.  Co..  23  Am.  & 
EnfT,  R.  Cas.  3S3,  139  Mass.  580,  52  Ain. 
l^^-ji-  733  ;  t)'-'''^  ■'•  Chicago  iS:  N.  W.  R.  Co., 
33  Ami.  iS:  Eng.  R.  Cas.  274,  7 1  Wis.  1 14. 

A  tr;!in  ran  off  the  Iraci':  at  a  swiicli  and 
killed  the  engineer,  and  the  company  was 
charged  with  negligence  in  that  it  had  re- 
moved a  parent  switch  and  substituted  a 
common  switch  therefor.  Hell,  that  dec- 
larations made  by  the  engineer  that  the  pat- 
ent switch  was  unsafe  and  that  he  wanted 
it  n.'moved  and  a  common  one  put  in  were 
admissible,  both  .-is  tending  to  show  contrib- 
utory negligence  on  his  part,  and  f(jr  the 
jMirpose  of  showing  prudence  and  care  on 
tiie  |)art  of  the  company.  Piper  v.  Neiu 
York  C.  &>  H.  R.  R.  Co..  i  T.  &-  C.  {X.  V.) 
290 ;  affirmed  in  56  N.  1 '.  630,  »teiii. 

.■>71).  Stiitcnit'iits  of  tlu;  foroiiinii. 
—Where  it  appears  that  an  inexperienced 
section  hand  has  notified  the  foreman  that 
a  hand-car  with  which  he  works  is  defective, 
and  the  f(jreman  has  replied  that  the  defect 
does  not  render  the  car  dangerous,  tlie  reply 
of  the  foreman  may  be  proven  as  tending 
to  show  negligence  of  the  company,  in  an 
artion  by  the  employe  for  an  injury  received 
by  the  continued  use  of  the  car.  Gulf,  C. 
&■■  S.  F.  R.  Co.  v.  Wells,  {Tex.)  16  S,  IV. 
Refi.  1025. 

.^80.  or  boss.  —  Plaintiff  was  en- 
gaged with  others  as  laborers,  and  they  were 
usually  conveyed  from  their  n'ork  over  a 
bridge,  to  where  they  were  lodged,  l)v  an 
engine;  but  on  the  evening  of  the  accident 
they  were  told  by  their  Ixjss  to  walk  over, 
and  plaintiff  testified  that  the  boss  told  them 
that  they  could  safely  walk  across,  as  no 
engine  would  pass  for  two  hours,  but  that 
an  engine  overtook  them  on  the  bridge  and 
he  was  injured.  Hell,  that  it  was  proper  to 
instruct  the  jury  that  they  could  cotisider 
the  statement  of  the  boss  that  the  men  could 
cross  in  safety  and  that  no  train  would  jiass 
for  two  hours,  .lina/o  v.  Xortliern  Pac.  R. 
Ccjfil'cJ.Rep.  501  ;  affirmed  in  ^v;  Feil.  Rep. 


SSi  ;  ivhich   is  affirmed  in  144  U.  S.  465,  12 
Slip.  Cl.  Rep.  740. 
581.  orassistniit  siiiMM'visor.— 

On  the  trial  of  a  suit  by  an  employe,  for 
dani.ii^es  caiisi'd  by  the  negligence  of  his 
CO  employes,  it  was  error  to  permit  the 
plaintiff  to  testify  that  an  assistant  super- 
visor iKid  told  him,  after  the  injury  was 
done,  that  the  company  fell  itself  under 
oblii;ations  to  sui)port  him  and  his  family 
during  his  life.  East  Tenn.,  V.^'  (J.  R.  Co. 
V.  J)i(L;ii;an,  51  C7a.  212,  6^7w.  Ry.  Rep.  195. 

.^82.  Admissibility  of  <i{s)oinary 
ami  usual  practices.  —  Plaintiff's  evi- 
dence tending  to  show  that,  before  he  went 
11  .)etween  the  cars,  he  had  attempted  to 
couple  them  with  a  stick,  signaled  the  en- 
gineer to  stop  the  train,  and  went  in  after 
the  carslKid  stopped,  and  evidence  that  tliis 
was  in  accordance  with  the  custom  and 
practice,  when  a  coupling  cannot  be  made 
with  a  stick,  is  relevant  and  admissiijle,  as 
showing  that  the  rule  was  not  imperaii\e, 
or  was  sometimes  waived;  but  evidence  of 
the  fact  that  it  was  the  custom  and  duty  of 
engineers  not  to  move  their  trains  when 
stopped  until  a  signal  is  given,  not  being 
shown  to  apply  to  the  coupling  of  cars  in  a 
yard,  is  not  admissible.  Hissoiig  v.  Ric/i- 
tnoiid  &=  D.  R.  Co.,  91  Ala.  514,  8  So.  Rep. 
776.   ^ 

Evidence  that  it  was  customary  for  brake- 
men  on  the  railroad,  and  especially  in  that 
yard,  to  get  on  over  the  side,  was  admissii)le 
to  show  that  the  order  of  the  conductor 
also  fairly  implied  that  the  plaintiff  should 
get  on  in  the  usual  way,  as  he  tried  to  do. 
Coates  V.  Ihiston  &^  J/.  R.  Co.,  153  Mass.  297, 
26  .^'.  R.  Rep.  S64. 

Where  a  brakernan  on  a  freight  train, 
whose  duty  it  was  to  go  forward  and  o]ieii 
a  switch,  jumped  from  the  first  car  to  the 
engine  tender — held,  that  the  testimony  of 
brakemen  was  admissible  to  show  such  to 
be  the  usual  custom,  and  that  it  was  easier 
to  jump  on  the  tender,  and  go  from  it  to 
the  engine  steps,  wiiich  were  nearer  the 
ground,  than  to  go  down  the  ladder  on  the 
side  of  the  car.  Rut  a  witness  testifying  ti5 
such  custom  cannot  be  permitted  to  testify 
also  that  in  going  from  the  top  of  the  box 
car  in  tlie  rear  of  the  tender  ti)  the  engine 
he  would  jump  down  on  the  same  ])Iace  in 
the  tender  on  which  plaintiff  testified  he 
jumijcd.  U'hitsett  x.  Chiea^m,  R.  I.  &^  P. 
R.  Co.,  22  Am.  &>  l-"g-  R-  Cas.  336,67  loi^'a 
150,  25  A'.   W.  Rep.  104, 
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An  objection  was  properly  sustained  to  a 
question  wliich  had  for  its  purpose  to  prove 
'■  liiiit  tlie  general  method  employed  Ijy  the 
defendant  in  the  prosecution  of  this  kind  of 
Ijusiness  was  that  on  occasions  when  the 
jilow  was  being  used  *  *  *  tiie  men  got  out 
o:  liie  way."  It  the  proposition  liad  tjcen  to 
[ir.)ve  that  the  plaintilT  had  previously  been 
varned  n(jt  to  occupy  a  position  similar 
U)  iliai  occupied  by  him  when  injured,  and 
tiiai  lie  was  acting  in  disregard  of  such  warn- 
iagwhen  the  injury  befell  him,  tlu;  evidence 
Would  have  been  competent.  Liitchniati, 
/.,  St.  L.  ij^  C.  K.  Co,  w  JCotsc/t,  126  //ttf. 
.115,  26  .V.  A'.  Kcp.  171. 

Hvidencc  of  the  practice  and  usage  of 
otiicTs  in  climbing  the  ladder  of  a  bo.\  car 
when  the  train  is  in  UKHion,  such  as  the  de- 
<c,ised  fell  from,  is  inadmissible  to  prove 
due  care  on  his  part  at  the  time  of  the  ac- 
cident. Soiit/ieni  KiiH.  K.  Co.  v.  Ko/i/'/its,  .^i 
. !///.  &-  ling.  R.  Cas.  316, 43  Kan.  145,  23  Pac. 
Ki-p.  113. 

In  an  action  by  a  rear  brakeman  jr  flag- 
man of  a  freight  train  to  recover  for  inju- 
ries he  sustained  in  going  from  the  inside  of 
tiie  car  to  the  top  by  ladder  strips,  evidence 
i(j  sh(jw  that  it  was  customary  for  the  rear 
lirakeman  or  flagman  to  ride  inside  of  the 
I  car  car  is  inadmissible,  the  rules  of  the  com- 
|i,.ny,  with  which  he  was  furnished,  requir- 
ii!g  that  the  brakeman  must  not  leave  his 
1  rakes  while  the  train  is  in  motion,  nor  take 
any  other  position  on  the  train  than  that 
assigned  him  by  the  conductor,  and  declar- 
ing that  the  post  of  the  rear  brakeman  or 
llagnian  is  on  the  lust  car  in  the  train,  which 
he  nuist  not  leave  except  to  protect  the 
train.  Goj-dy  v.  A'eiii  Yor/t',  J'.  &>  N.  K.  Co., 
75  MiL  297,  23  Afl.  Rep.  607. 

In  an  action  to  recover  for  personal  in- 
juries to  a  brakeman  while  jumping  from  a 
n.oving  freight  train,  an  ofTer  to  prove  that 
in  so  doing,  without  looking  or  being  able 
to  see  where  he  would  alight  or  what  ob- 
si ructions  he  would  meet,  he  was  doing 
only  what  was  ordinarily  done  by  the  rail- 
road em])loyes  engaged  in  like  employment 
and  under  similar  circumstances,  with  tiie 
knowledge  and  the  approval  of  the  defend- 
ants' superintendent,  was  properly  excluded. 
Thompson  v.  Boston  &<  M.  R.  Co.,  153  Mass. 
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llil)cock  V.  Old  Colony  R.  Co.,  1 50  Mass. 
467. 
583.  of  imii.siial    prsM'tlocs.— 

PiaintitI  may  show  that  the  uncoupling  of 


cars  while  in  motion  was  unusual.  Jeffrey 
V.  Keokuk  <S^  D.  M.  R.  Co.,  5  Am.  &^  Eng. 
R.  Cas.  568,  56  /07m  546,  9  A'.  IV.  Rep.  884. 

In  a  suit  by  a  brakeman  to  recover  dam- 
ages for  a  p'irsjnal  injury  occasioned  by  a 
want  of  balla?'.  in  a  side  track,  the  company 
olleretl  to  prove  that  it  was  not  unusual  for 
companies  to  have  unballasted  side  tracks. 
JhU,  that  the  evidence  was  competent  on 
the  question  of  what  vigilance  was  letpiiicd 
in  a  brakeman  under  such  circumstances. 
Pennsylvania  Co.  v.  Hanlcey,  93  ///.  580. 

Suit4)j'  a  switchman  for  injuries  received 
in  attempting  to  couple  cars  furnislied  wltli 
anticjuated  and  dangerous  deadwoods.  It 
was  proved  that  in  en.ering  the  service  of 
defendants  he  was  furnished  witli  a  c  1- 
ling-knife  for  use  in  coupling.  Held,  ii  as 
admissiljle  to  piove  by  the  i)laintit'f  and 
other  witnesses  that  "it  was  ncjt  customary 
for  employes  to  use  the  coupling-knife 
furnished  by  defendants;  that  they  were 
never  used  in  coupling  cars,  and  that  they 
were  dangerous."  Bonner-  v.  Bean,  So  Tex. 
152,  15  .S".   W.  Rep.  798. 

584.  Adiuissihility  of  OfCUiTonoe 
of  siiniliir  Jicfidonts. — Where,  in  an  ac- 
tion for  injuries  sustained  by  i)laintil"f  when 
engaged  in  coupling  tw<j  cars,  occasioned  liy 
the  overl-  pping  of  the  deadwoods  of  the 
cars,  the  defendant  claimed  that  plaintiff 
had  full  knowledge  and  took  the  chances  of 
the  danger,  and  gave  evidence  to  the  efTect 
that  it  used  on  its  road  different  kinds  of 
cars  some  without  any  deadwoods,  and 
tliat  switchmen  in  its  employ  had  frcciuently 
to  make  couplings  of  cars  the  deadwoods 
of  which  overlapped— //£'/(/,  that  the  admis- 
sion of  testimony  showing  that  similar  ac- 
cidents had  occurred  on  defendant's  road 
was  error.  Dye  v.  Delate/are,  L.  &>  W.  R. 
Co.,  53  Ant.  &>  Eng.  R.  Cas.  286,  130  A'.  V. 
671,  num.,  29  A\  E.  Rep.  320,  41  A\  J'.  5.  R. 
690,  3  Sihi.  App.  610. 

585.  Opinions,  generally.*  —  The 
opinions  of  witnesses  as  to  whether  certain 
acts  of  the  plaintiff  were  negligent,  or  as  to 
what  he  ought  to  have  done  under  certain 
circumstances,  are  not  competent.  Evidence 
to  establish  contributory  negligence  should 
be  confined  to  showing  the  custom  of  em- 
ployes, or  the  danger  attending  a  certain 
course  of  action.     McKean  v.  Burlington,  C. 


♦Opiinon  evidence  as  to  safety  ol  appliances. 
Compttcncy  of  witness,  see  4S  Am.  &  E.ng.  R. 
Cas.  219,  a'hstr. 
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A\  *3-  .V.  A'.  Co,,  SS  '^'''""  '92,  7  ^V.   Tf'.  /vVy5. 
505. 

A  bolt  broke  in  a  machine  shop,  and  an 
employe  was  injured,  and  at  the  trial  the 
fasteners  that  were  used  toconnect  the  ends 
of  the  belt  were  exhibited  in  evidence. 
//('/(/,  that  it  was  proper  to  ask  a  witness 
whether  that  kind  of  a  fastener  was  suffi- 
cient or  proper  for  the  purpose.  Hailey  v. 
Buffalo  Car  Mfy.  Co.,  20  A:  Y.  Supp.  354, 
48  .\'.   )'.  .S'.  A'.  58,  65  Hun  624,  mem. 

*>8f }.  E.vixTt  testimony.— The  relative 
manner  of  coupling  cars  equipped  with  sin- 
gle and  double  dead  woods,  and  the  increased 
danger  attending  the  coupling  of  cars  con- 
structed with  the  latter,  are  proper  subjects 
for  expert  testimony.  Loutrjille,  N.  A.  Sr* 
C.  R.  Co.  V.  Frawley,  28  Am.  i3>»  Eng.  K.  Cas. 
30S,  1 10  Iiid.  18,  9  N.  E.  Rep.  594.— Distin- 
guished IN  Seesc  V.  Northern  Pac.  R.  Co., 
39  Fed.  Rep.  4S7. 

587.  Docuiuentaryt'vidciice— Plio- 
tof^raplis.*— In  an  action  for  personal  in- 
juries occasioned  to  an  employe  of  another 
railroad  by  having  his  foot  caught  in  an  un- 
blocked frog  in  the  track  of  the  defendant 
corporation  while  in  the  performance  of  his 
duties  in  delivering  a  car  upon  its  tracks,  a 
photograph  taken  the  next  morning  after  the 
accident,  which  occurred  in  the  evening, 
showing  the  condition  of  other  frogs  near 
by,  having  been  put  in  evidence  without  ob- 
jection, is  competent  to  be  used  to  show  that 
the  other  frogs  were  uidjiockcd,  the  defend- 
ant's section  master  having  testified,  in  sub- 
stance, that  he  kept  all  the  frogs  blocked, 
including  the  one  which  caused  theaccident. 
Turner  v.  Iioston  &>  Af.  R.  Co.,  1 58  Mass. 
261,  33  A''.  E.  Rip.  520. 

5SS.  reports  of  company's  0111- 

ployos.f- — The  report  of  an  agent  of  a  rail- 
road, whose  custom  it  is  to  make  the  same 
after  accidents,  to  the  division  superintend- 
ent, is  admissible  in  evidence  against  the 
company,  in  an  action  for  personal  injuries, 
where  it  tends  to  show  the  occurrence  of 
the  collision  which  caused  tlie  injury,  and 
that  tlie  engineer  of  one  of  the  engines  per- 
mitted it  to  be  run  by  a  non-employe  of  the 
company,  who  was  incompetent  and  unable 
to  manage  it,  thereby  causing  the  collision. 
O' llarc  V.  Cliicago  &~'  A.  R.  Co.,  95  Mo.  662, 
IS  JVfst.  Rep.  427,  9  .S".  IV.  Rep.  23. 
A  report  made  to  a  railway  company  by 


*  See  EviDENCF.,  4{».  23«. 
t  Sec  EviDENCK,  243. 


one  of  its  servants,  of  the  facts  and  circum- 
stances of  an  injury  received  by  him  in  its 
employment,  is  not  admissible  in  his  favor 
in  a  suit  by  him  against  the  company  for 
damages,  and  calls  for  no  response  by  the 
company.  Howard  \.  Saiuiuiia/i,  E.  S^'  IV. 
R.  Co.,  84  Ga.  711,  II  .S'.  E.  Rep,  452. 

«"»8J).  Admissibility  of  rules  of  the 
company. — In  an  action  for  an  injury,  a 
printed  rule  of  the  company  providing  that 
all  train  empUjyes  sliall  be  under  the  charge 
of  the  conductor  is  admissible  in  evidence 
to  show  that  the  plaintitl  was  in  the  dis- 
charge of  his  duty  and  acting  under  the  au- 
thority of  the  defendant  at  the  time  of  tlie 
injury.  Louisr'ille,  N,  A,  &=  '  R.  Co.  v. 
Frawley,  28  ylm.  <S-»  Eng.  R  us.  308,  no 
Ind.  18,  9  A'.  E.  Rep.  594. 

Rules  of  a  railroad  introduced  by  the 
company  as  evidence,  and  wliich  an  injured 
employe  referred  to  as  evidence,  were  not 
rendered  irrelevant  sc  as  to  require  them  to 
be  ruled  out,  by  the  mere  fact  that  none  of 
them  were  referred  to  in  the  declaration, 
and  that  the  employe  testified  that  he  was 
ignorant  of  them.  Chattanooga,  R.  (S^  C.  R, 
Co.  v.  Owen,  90  Ga.  265,  15  S,  E.  Rep.  853. 

Rules  of  the  railroad  company  requiring 
brakemen  to  be  "constantly  (jn  the  alert, 
carefully  observe  the  engineer's  signals, 
never  sleep  at  their  posts,  and  not  leave 
their  brakes  wiiile  the  train  is  in  motion, 
nor  take  any  other  position  on  the  train 
than  that  assigned  them  by  the  conductor," 
being  two  out  of  a  series  of  five  hundred 
rules  contained  in  a  printed  book  of  129 
pages,  and  intended  for  the  regulation  of  all 
branches  of  the  defendant's  business,  are  not 
relevant  to  the  question  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  who  was 
injured  while  ascending  a  ladder  on  the  out- 
side of  his  car,  especially  when  it  is  not 
shown  that  he  had  any  n<Hicc  or  knowledge 
of  such  rules.  Georgia  Pac.  R.  Co.  v.  Dai'is, 
92  Ala.  300,  9  So,  Rep.  252. 

In  an  action  by  a  laborer  employed  by  de- 
fenfiant,  to  recover  for  an  injury  caused  by 
the  collision  of  other  cars  being  switched 
with  the  one  on  which  he  was  unloading 
brick,  without  any  signal  or  warning,  the 
court  sustained  an  objection  to  this  question 
asked  by  the  defendant  of  a  witness,  who 
was  a  switchman  :  "  What,  if  anything,  was 
the  rule  or  custom  as  to  laborers  unloading 
and  loading  cars,  and  switchmen,  witii  refer- 
ence to  the  laborers  looking  out  for  the 
movement  of  their  car  while  being  loaded  or 
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unloaded  ?  "  Held,  that  the  ruling  was  cor- 
rect, as  it  was  not  shown  that  there  was  any 
rule  or  custom  in  this  respect.  If  the  men 
were  enjoined  to  keep  a  looiiout  constantly 
for  the  approach  of  trains  while  at  work, 
that  fact  was  susceptible  of  proof.  North 
Chicago  Rolling  Mill  Co.  v.  Jo/tuson,  114  ///. 
57,  29  i  .  E.  Rep.  186. 

It  was  not  error  for  the  court  to  refuse  to 
permit  the  defendant  to  introduce  in  evi- 
dence certain  rules  and  regulations  of  the 
company  for  the  guidance  of  its  employes  in 
the  discharge  of  their  duties,  no  offer  being 
made  by  the  defendant  to  show  a  violation 
by  the  deceased  of  any  of  such  rules.  '  Lake 
Eric  &-  IV.  A'.  Co.  v.  Mugg,  132  /ml.  168,  31 
A'.  E.  Rep.  564. 

b.  Burden  of  Proof.* 

590.  On  plaiiititr  to  show  rtefeiid- 
aiiCs  iioyiiyeiice,  geiierulJy.t-    vVhere 

a  railroad  employe  sues  to  recover  for  per- 
sonal injuries,  claimed  to  have  resulted 
from  negligence  of  the  company,  the  burden 
is  on  him  to  prove  such  negligence.  Cre^M 
V.  St.  Louis,  K:  &^  N.  IV.  R.  Co.,  20  Fed. 
Kcp.  87.  Mobile  &-  M.  R.  Co.  v.  Smith,  59 
y//<(.  245.— Quoting  Mobile  &  O.  R.  Co.  v. 
Tiiomas,  42  Ala.  (i~ji.— Chattanooga,  R.  (S-*  C. 
R.  Co.  V.  Oivcn,  90  Ga.  265,  1 5  5.  E.  Rep.  853. 
Woyv.  Lllinois  C.R.  Co..i,Q  Iowa  341,  8  Am. 
Ry.  Rep.  400.  Muirhead  v.  Hannil>al  &^  St. 
/.  R.  Co.,  19  Mo.  A  pp.  634.  Texas  iS-»  A'.  O. 
R.  Co.  V.  Crowder,  63  Tex.  502.  Interna- 
tional <S»  G.  A'.  R.  Co.  V.  Hester,  72  Tex.  40, 
11  5.  W.  Rep.  1 04 1.  Texas  &^  A'.  O.  R.  Co. 
V.  Croii'dcr.  76  'Tex.  499,  13  .S".  IV.  Rep.  381. 
The  burden  of  proof  is  upon  tlie  employe 
to  show  both  the  negligence  of  the  company 
and  his  own  care.  But  he  is  not  bound  to 
do  more  than  raise  a  reasonable  presump- 
tion of  negligence  on  the  part  of  the  com- 
pany. Grcenleaf  v.  Illinois  C.  R.  Co.,  29 
hnva  14.— Reviewing  Donaldson  f.  Missis- 
sippi &  M.  R.  Co.,  18  Iowa  281.— Ap- 
I'LIKD  IN    Bennett    v.    Northern    Pac.    R. 

Co.,    2    N.    Dak.     112.      DiSTlNGUISHKD    IN 

Perigo  V.  Chicago,  R.  I.  &  P.  R.  Co.,  55  Iowa 
326.  FoLLOWKD  IN  Patterson  v.  Burling- 
ton &  M.  R.  Co.,  38  Iowa  279;  Murphy  v. 
Ciucago,  R.  I.  &  P.  R.  Co.,  45  Iowa  661  ; 
Reynolds  t/.  Keokuk,  72  Iowa  371. — Cooper 

*  As  between  master  and  servant  burden  of 
proof  is  with  party  alleging  want  of  due  care, 
see  note,  13  L.  R.  A.  375. 

f  Burden  of  proof  is  on  injured  servant  to 
show  negligence,  see  note,  8  L.  R.  A.  636. 


V.  Pittsburgh,  C.  Sr*  St.  L.  R.  Co.,  24  \V.  Va. 

37. 

An  instruction  that  nhe  burden  is  on  plain- 
tift"  to  sliow  that  he  was  iujurcd  througii  the 
company's  negligence,  and  not  througii  any 
fauli  (jf  bis  own,  in  which  case  the  burden 
of  proof  is  shilied  to  the  company  ;  and 
that  if  it  can  then  show  that  plaintiff  con- 
tributed to  the  injury  or  that  it  e.\erciscd 
ordinary  care,  plaintid  cannot  recover;  and 
that  if  the  company  shows  thai  plaintiff  was 
at  fault,  that  the  injury  was  not  caused  by 
its  negligence,  or  that  plaintilY  could  have 
avoided  the  injury  by  exercising  ordinary 
care,  plaintiff  cannot  recover,  is,  taken  as  a 
whole,  substantially  correct.  Chattanooga, 
R.  &^  C.  R.  Co.  v.  O-u'cn,  90  Ga.  265,  15  S, 
E.  Rep.  853. 

591.  ill  statutory  siotloiis. — In 

an  action  under  secticjn  2590,  Ala.  Code  of 
1886,  by  an  employe  against  the  company 
for  personal  injury  received  in  his  duty  of 
moving  cars,  tlie  burden  of  proving  negli- 
gence on  the  part  of  the  company  lies  on 
the  plaintilT.  Mobile  &0  li.  R.  Co.  v.  Hol- 
born,  84  Ala.  133,  4  So.  Rep.  146. — Follow- 
ing Louisville  &  N.  R.  Co.  t'.  Allen,  78  Ala. 

494- 

Where  an  action  for  damages  is  brought 
by  an  employe,  under  section  2590  oi  the 
Ala.  Code,  for  injuries  received  on  account 
of  defects  in  the  brake  of  a  railroad  car,  the 
burden  is  on  tiie  plaintiff  to  satisfy  the  jury 
of  the  existence  of  such  defects  at  the  time 
the  train  was  made  up,  or  at  the  station 
where  it  could  have  been  inspected  ;  that 
sucn  defects  were  known  to  the  railroad 
employes,  whose  duty  it  was  to  look  after 
them,  or  would  have  been  discovered  by 
the  exercise  of  proper  diligence,  and  that 
such  defects  directly  caused  the  injuries 
complained  of.  Louisville  &•  A'.  R.  Co.  v. 
Rinion,  98  Ala.  570,  \\So.  Rep.  619. 

592.  To  show  t'oiiipaii.v's  ir^yli- 
jjfeiu'c  with  rt'spi'C't  to  iiiaohiir  ry, 
etc.* — Where  an  eiuploye  seeks  to  recover 
for  an  injury  received  through  defective 
machinery,  the  burden  is  upon  him  to  show 
negligence  upon  the  part  of  the  company. 
Louisville  (3-  A'.  A'.  Co.  v.  Orr,  8  Am.  &> 
Efig.  R.  Cas.  94,  84  Ind.  50.  Chicago  &*  A. 
R.  Co.  V.  Few,  i^Ill.  App.  125.  Chicago  &* 
A.   R.   Co.   V.  Pratt,  14  ///.  App.  346.    St. 


*  Injury  to  employ6  from  defective  appliances. 
Burden  of  establishing  negligence,  see  53  Am. 
&  En'o.  R.  Cas.  225,  abstr. 
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Louis,  I.  M.  &^  S.  K.  Co.  V.  Harper,  44  Ark. 

524. 

Tlic  l)ur(len  is  on  the  e.ervant  ti^  sliow  tliat 
the  iqjpliancc  was  radically  faulty,  or  so  gen- 
erally obsolete  that  its  adoption  or  reten- 
tion woulfl  indicate  negligence,  and  that  the 
master  knew  or  had  lunice  that  it  was  dc- 
fiH:tive  ;  and  no  presumption  of  negligence 
<  an  arise  from  the  mere  fact  of  the  iiijury 
or  accident.  Sappt-nficld  w  Main  St.  &^  .1. 
J'.  A".  6'.'.,  91  C.i/.  48,  27  J\ic:  Rep.  s^jo.  East 
i'liin.,  V.  ii"  (i.h'.Co.  V.  S/eiiuirt,  21  .■I1//.&' 
Eiia;.  R.  Cas.  614,  13  Leu  (Teiin.)  432. — Fol- 
lowing Kast  Tenn.,  V.  &  G.  R.  Co.  v.  Duf- 
field,  12  Lea  6'i.--Jfitiiip/ireys  v.  Newport 
A'eios  &^  Jl!.  V.  Co.,  39  .hii.  lj-»  Liii;-.  R.  Cas. 
363.  33  H'.  Va.  135,  \o  S.  I-:.  Rep.  39. 

Where  a  recovery  is  songiit  for  injuries 
raised  by  an  allegiid  defect  in  a  biake,  the 
onus  is  on  the  plaiiitilT  to  show  that  the 
"  defect  anjse  from,  or  had  not  been  discov- 
ered or  remedied  owing  to,  the  ricgligcncc  of 
the  master  or  employer,"  etc.  (.Ma.  Code, 
^  2590);  and  without  this  pro(;f  a  recovery 
cannot  be  had.  Louisville  &^  X.  R.  Co.  v. 
Davis,  91  Ala.  487,  8  So.  Rep.  552. 

An  employe  cannot  recover  for  injuries 
caused  by  a  steam  hammer,  although  the 
injuries  were  caused  by  the  negligence  of 
the  agents  of  the  company,  or  that  com- 
bined with  the  flefective  condition  of  the 
hammer  itself,  without  showing  that  the 
company  did  not  u  e  reasonable  care  in 
procuring  safe  mac'iincry  and  competent 
employes.  Hanratny  v.  Northern  C.  R. 
Co.,  Y>  Md.  280,  18  Am.  Ry.  Rep.  18S. 

Whrre  the  passengers  on  a  railroad  are 
injuicd  in  consequence  of  a  defect  in  any 
instri!  nent  employed  by  the  railroad,  it  is  a 
presumption,  disputable,  but  not  conclusive, 
that  liie  injury  resulted  from  negligence. 
Hut  the  same  principle  does  not  prevail  in 
reference  to  servants  of  a  railroad;  in  the 
latter  case,  the  onus  of  proving  negligence 
is  upon  the  injured  servant.  JMol/ile  &^  O. 
R.  Co.  V.  Tlioinas.  42  ///d.  672.— Rkviewing 
Murray  v.  South  Carolina  R.  Co.,  i  Mc- 
MuU.  (So,  Car.)  386.— Quoted  in  Mobile  & 
M.  R.  Co.  V.  Smith,  59  Ala.  245. 

51*3.  To  ovort'oino  |>r(>siiiii|>tinii 
that  coinimuy  dist'liuryod  '\\s  <lnt,v. 
— The  law  never  presumes  negligence,  but 
the  opposite  ;  therefore,  where  an  employe 
sues  to  recover  for  an  injury,  the  burden  is 
on  him  to  overcome  presumption  that  the 
company  has  exercised  due  care  and  fully 
discharged  its  duty.    Murray  v.  Denver  &^ 


R.  G.  R.  Co.,  II  Colo.  124,  17  Pae.  Rep.  4S4. 
Johnson  v.  Chesapeake  &>>  O.  R.  C'c'. ,36  //'. 
/■',(.  73,  14  -V.  E.  A',/.  43^- 

5J)4.  To  ov<'f(-oin<>  prosiinipt  ion 
t]iat  injiir.v  was  uitliiii  ri.sk.s  as- 
siiinod. — 'I'he  burden  rc.-ts  uj)on  the  ser- 
vant claiming  to  be  injured  in  performing  a 
duty  as  lo  wiiich  he  lias  assumed  the  risk, 
to  show  that  the  injury  is  the  result  of  the 
master's  default  or  negligence  in  respect  to 
some  duty  belonging  to  him  as  m.ister. 
Fraker  v.'st.  Raul,  M.  &^  M.  R.  Co.,  15  Am. 
&^  Eng.  R.  Cas.  256,  32  Minn.  54,  19  N.  W. 
Rep.  349. 

Such  servant  takes  upon  himself  the  bur- 
den of  showing  that  the  master  had  n<Aice 
of  the  defect  complained  of,  or  that,  by  the 
exercise  of  the  ordinary  care  which  he  is 
bound  to  observe,  he  would  have  known  of 
it,  and  that  the  servant  was  ignorant  of 
such  defect  and  had  not  equal  means  of 
knowledge.  Johnson  v.  Chesapeake  &^  O. 
R.  Co.,  36  //'.   I 'a.  73,  14  .V.  E:  Rep.  432. 

51)5.  To  show  ahsciifc  of  iioyli- 
}?('iice  oil  iMnph>,v«''(s  part.— To  entitle 
an  employe  to  recover  damages  for  injuries 
arising  out  of  the  culpable  fault  or  negli- 
gence of  his  employer,  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  be  used 
ordinary  care,  such  as  a  jinident  person 
similarly  situated  would  have  used,  to  avoid 
the  injury.  Lnternaiional  &>  G.  N.  R.  Co. 
v.  Hester,  72  Tex.  40,  11  S.  W.  Rep.  1041. 
Campbell  v.  Atlanta  &^  R.  A.  L.  R.  Co.,  53 
Ga.  488. 

An  injtired  employe  must  prove  either 
that  he  was  wholly  free  from  fault  himself, 
or  that  there  was  negligence  on  the  part  of 
his  fellow-servants.  Atlanta  &>  R.  A.  L..  R. 
Co.  V.  Campbell,  56  Ga.  586. 

The  presumption  of  law  that  the  plaintiff, 
being  an  employe,  is  without  fault,  arises 
only  when  he  is  wholly  disconiu-cted  witli 
duties  about  the  particular  business  in 
which  he  was  hurt;  when  he  is  person;diy 
engaged  in  the  duty  in  discharging  which 
he  is  hurt,  the  onus  is  upon  him  to  alunv 
himself  w-ithout  fault;  so  soon  as  he  does 
that,  the  presumption  arises  that  the  other 
employes  engaged* with  him  in  the  duty 
were  at  fault  or  negligent,  and  the  burden 
is  shifted  upon  the  company  to  show  them 
without  negligence.  Central  R.  <S-»  />'.  Co. 
V.  Kelly,  58  Ga.  107,  16  A»i.  Ry.  Rep.  114. — 
Followed  in  Central  R.  &  H.  Co.  v. 
Sears,  59  Ga.  436.  Quoted  in  Western  & 
A.  R.  Co.  V.  Vandiver,  85  Ga.  470. 
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Wliore  suit  is  broiinrht  to  R-cover  for  the 
fleatii  of  ii  CDiuliictor  wiio  was  kiile<i  wliiic 
coiii)liiv_j  ca.3,  and  it  is  cluinietl  tluit  the 
fain  was  beliiiul  time,  and  that  an  eiiici- 
"oiicv  t'Xistt'i  which  made  it  ncressary  for 
him  to  ilo  the  C(jiiplin<;,  the  burden  is  on 
the  phiintilT  to  show  tiiat  the  train  was  not 
beliiiid  lime  by  reason  of  the  fault  of  tlie 
conductor,  and  that  he  did  not  canse  the 
emergency.  Central  R.  Co.  v.  Scars,  Gi  Ga. 
-79. 

In  New  York  the  burden  of  showing  due 
care  on  tiic  part  of  an  injured  employe  is 
on  the  plaititiif;  and  where  a  laborer  seeks 
to  recover  for  injuries  received  by  rock  fall- 
ing from  the  roof  of  a  tunnel  where  he  was 
at  work,  and  the  company  is  charged  with 
negligence,  this  burden  of  proof  is  not  suf- 
ticiently  met  by  the  plaintiff  testifying  that 
lie  could  not  say  whetiier  or  not,  prior  to 
the  accident,  he  had  noticed  the  pecidiar 
and  dangerous  condition  of  the  mof  which 
fell.  Eadi's  V.  Clar/c,  23/.  i5-  S.  132.  11  lY. 
Y.  S.  R.  725.  — Distinguishing  Plank  ?'. 
New  Y';rk  C.  &  H.  K.  R.  Co.,  60  N.  Y.  607 ; 
Williams  v.  Delaware,  L.  iS:  W.  R.  Co.,  39 
11  un  (N.  Y.)  430;  Pantzar  v.  Tilly  Foster 
Iron  Min.  Co.,  99  N.  Y.  36S. 

Wiiere  a  fireman  on  a  locomotive  was  in- 
jured by  a  jet  of  steam  frf)m  an  oil-cup, 
wiiich  he  was  in  the  act  of  filling,  and  the 
proof  left  it  doubtful  whether  the  accident 
was  the  result  of  his  own  negligence  or  oc- 
casioned by  a  defect  in  the  cup  or  its  appli- 
ances, the  case  would  be  within  the  general 
rule,  not  the  exception,  and  the  burden  of 
proof  would  rest  on  the  plaintiff.  East 
Teiiu.,  V.  lS^»  G.  R.  Co.  v.  Stavort,  21  Am.  &• 
Eiii;.  R.  Cas.  614,  13  Lea  (  Tenn.)  432. 

5{)(».  To  relmttlie  iiifcrenoe  raised 
«>f  oniployo's  iiegliseiico. — .After  the 
defendant  has  shown  that  the  plaintilT 
knew  of  the  dangerous  condition  of  the 
road  or  machinery  which  he  aided  to  oper- 
ate, it  is  then  mcumbent  on  the  plaintiff 
to  show  that  he  was  in  some  manner  justi- 
fiable in  exposin.fj  himself  to  the  danger, 
before  he  can  recover.  And  the  rule  is  not 
different  when  the  injury  results  in  death 
and  the  actio  is  brought  by  the  adminis- 
trator. Coates  v.  Burlington,  C.  R.  &•  N. 
R.  Co.,  15  Am.  &•>  Eng.  R.  Cas.  265,  62  Icava 
4S6. 17  ,V.  \V.  Rep.  760.  Following  Wells 
V.  [Jurlington,  C.  R.  &  N.  K.  Co.,  56  Iowa 
520. 

In  an  action  for  the  death  of  a  freight 
conductor,  it  appeared  that  he  was  killed  by 


running  his  train  at  an  imiiidderate  rate  of 
speed  over  a  bridge  which  he  knew  was 
being  repaired.  Htld,  that  the  burden  of 
jiroof  was  on  the  plaintitY  to  rebut  the  [ire- 
sumption  of  contributory  negligence,  by 
showing  that  the  engineer  in  charge  ol  the 
train  was  running  contrary  to  the  orders  of 
the  conductor.  St,  Louis,  I.  M.  &->  S.  R. 
Co.  V.  Morgart,  {Ark.)  8  S.  11'.  R,p.  179. 

Where  a  company  is  sued  for  the  death  of 
an  engineer,  caus^^d  by  ati  obstruction  on  the 
track,  if  the  place  of  the  accident  was  dan- 
gerous in  wet  weather,  which  wa*;  known, 
or  ought  to  have  been  known,  by  the  engi- 
neer, and  he  had  been  cauiioneti  to  run 
wiiii  care,  and  where  the  facts  show  that  by 
the  use  of  proper  care  he  might  have  seen 
the  obstruction  and  avoided  it,  but  that  he 
did  not  keep  a  careful  lookout,  or,  having 
seen  the  obstruction,  did  not  make  an  ef- 
fort to  check  the  train,  the  burden  of  ex- 
plaining or  excusing  his  a[)parent  neglect  is 
on  the  plaintilT.  Little  Rode  &^  It.  S.  R, 
Co.  V.  Voss,  (Ar/:.)  18  5.   IF.  R,-/>.  172. 

Where  the  duties  of  a  flagman  require 
him  to  be  on  a  particular  part  of  the  train, 
and  he  is  injured  while  on  another  part  of 
the  train,  the  burden  is  on  him  to  show 
that  some  duty  called  him  where  he  was  in- 
jured. Atlanta  &•  C.  A.  L.  R.  Co.  v.  Ray, 
22  Am.  &->  Eng.  R.  Cas.  281,  70  Ga.  674, 

51)7.  To  show  iynoraiu'c  of  ewtab- 
li.slied  usag:*'«— f^"<^  accepting  employ- 
ment from  a  railway  company  to  assist  in 
operating  trains  is  bound  by  an  established 
usage  or  custom  of  the  company  in  regard 
to  the  duties  required  of  him.  If  the  usage 
in  a  particular  case  imposes  on  him  a  duty 
extra  hazardous,  and  in  its  performance  he 
sustains  injury,  the  burden  is  on  him  to 
show  that  the  existence  of  the  established 
usage  had  been  concealed  from  him  by  the 
company.  Watson  v.  Houston  &>  T.  C.  R. 
Co.,  II  ^Im.  &=  Eng.  R.  Cas.  213,  58  7V.r. 
434. — FuLi.owKD  IN  Missouri  Pac.  R.  Co.  v. 
Callbreath,  66  Tex.  526. 

598.  To  show  disobortioiice  of 
order  was  not  proximate  eaii.se. — 
Where  suit  is  brought  for  injuries  to  an 
employe,  and  it  is  shown  that  at  the  time  of 
the  injury  he  was  acting  in  violation  of  a 
rule  of  the  company,  and  an  order  of  his 
superior,  the  burden  is  on  him  to  show  that 
such  disobedience  did  not  contribute  to  the 
injury.  Prather  v.  Richmond  &*  1).  R.  Co., 
80  Ga.  427,  9  S.  E.  Reft.  530.— Quoted  in 
Mills  V.  East Tenn.,V.  &  G.  R.Co., 87  Ga.  102. 
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5JM).    Oil    dc'lViulnnt,    « imk- rally. — 

Proof  by  an  employe  of  an  injury,  and  that 
his  own  iiexligence  did  not  contrihutc 
thereto,  makes  a  prima  facie  case,  and 
f.liift'i  ilie  !jur<ien  of  proof  to  the  defendant 
to  show  tne  exercise  of  ordinary  care  and 
diligence.  Georgia  K.  Co.  v.  liryans,  77  Ga. 
429.  Siivaniia/t,  /■'.  &*  IV.  A'.  Co.  v.  Barber, 
71  Ga.  644.— Uloting  Central  R.  Co.  v. 
Sears,  59  Ga.  436. 

Tlie  court  charged  tliat  while  the  "bur- 
den of  proof  is  on  the  plaintiff  to  show  neg- 
ligence of  tlie  defendant,  yet  it  is  sufficient 
for  that  purpose,  prima  facie,  if  he  show  he 
suffered  injury  without  his  fault,  while  law- 
fully traveling  in  the  car  of  defendant,  and 
that  the  cause  of  that  injury  was  probably 
the  negligence  of  the  defendant"  (lield,\o 
be  error)  ;  "and  that  wlietlicr  it  is  so  or  not 
is  in  the  knowledge  of  the  defendant,  and 
the  defendant  must  then  show  what  the 
real  cause  of  the  injury  was  ;  and  if  tlie  de- 
fendant does  not  choose  to  give  the  explana- 
tion, the  jury  will  be  authorized  to  find  that 
the  real  cause  of  injury  was  the  negligence 
of  the  defendant  in  the  particular  case  speci- 
fied in  the  complaint."  Held,  that  this  was 
also  error.  Minty  v.  Union  Pac.  R.  Co.,  2 
Idaho  437,  21  Pac.  Rep.  660. 

<>0().  T«>  show  that  defects  were 
Intent. — The  burden  is  upon  the  phiintiti 
to  show  that  the  defect  in  an  engine  was 
latent,  and  not  open  to  ordinary  observa- 
tion, where  he  has  been  constantly  em- 
ployed lapon  it  for  several  days.  Stocckman 
V.  Terre  Haute  Sr'  I.  R.  Co.,  15  Mo.  App. 

503- 

The  burden  is  upon  the  servant  who  sues 
his  master  for  damages  resulting  from  the 
use  of  defective  machinery  furnished  by  the 
lytter,  to  establish  prima  facie  (i)  that  the 
machinery  was  defective;  (2)  that  the  de- 
fects were  the  proximate  cause  of  the  in- 
juries; and  (3)  that  the  master  had  knowl- 
edge of  them,  or  might,  by  the  proper  ex- 
ercise of  care  and  diligence,  have  acquired 
such  knowledge.  Hudson  v.  Charleston,  C. 
&>  C.  R.  Co..  41  Aw.  &>  Eng.  R.  Cas.  348,  104 
JV.  Car.  491,  10  .S".  E.  Rep.  669. 

601.  To  establish  iicji^ligeiice  on 
part  of  cmi)h>ye.  —  Contributory  neg- 
ligence is  matter  of  defense  to  be  affirma- 
tively proved,  as  it  will  be  presumed  that  an 
injured  party  was  in  the  exercise  of  due  care 
until  the  contrary  is  made  to  appear.  And 
where  a  brakeman  sues  for  an  injury  it  is 
not  sufficient  to  establish  contributory  neg- 


ligence to  prove  that  he  exchanged  places 
with  a  fellow  -  brakeman  without  orders 
from  the  conductor,  though  the  evidence 
tends  to  show  that  he  would  not  have  been 
injured  if  the  change  had  not  been  made, 
but  wliere  it  does  not  appear  that  lie  was  in 
a  more  dangerous  place  at  the  time  of  the 
injury  than  he  would  otherwise  have  been. 
Litt/e  Rod  &•  Et.  S.  R.  Co.  v.  Eubanks,  31 
Am.  &•  Eng.  R.  Cas.  176,  48  Ark.  460,  3  S. 
\V.  Rep.  808. 

Where  the  evidence  for  plaintiff,  the  ser- 
vant, showed  negligence  on  the  part  of  the 
defendant,  the  master,  and  contributory 
negligence  on  the  part  of  the  servant  does 
not  api)ear  affirmatively  from  the  testimony 
of  plaintiff,  contributory  negligence  is  an 
alTirmative  defense,  and  the  burden  of  show- 
ing it  is  upon  tlie  defendant.  Reddon  v. 
Union  Pac.  R.  Co.,  5  Utah  344,  1 5  Pac.  Rep. 
262. 

The  plaintiff  was  a  track  hand,  wholly 
disconnected  with  the  running  of  the  engine 
which  injured  him.  He  had  the  right  to 
prove  the  negligence  of  the  company  and 
rest  his  case  upon  it,  even  if  he  were  con- 
nected with  the  engine,  without  going  into 
the  question  of  his  own  negligence;  to 
which  the  company  could  reply  by  showing 
cither  that  it  was  not  negligent,  or  that  the 
plaintiff  was.  Central  R.  <S-»  B.  Co.  v.  Small, 
80  Ga.  519,  5  S.  E.  Rep.  794. 

002.  ill   reiiiaiiiiiif;  in  service 

after  lviio\vlecl};e  of  defects  or  dan- 
ger.— The  burden  is  upon  the  company  to 
show  that  a  brakeman  assumed  the  risks 
growing  out  of  certain  obstructions  on  tiie 
track,  by  remaining  in  its  eiiiploy  after 
knowledge  thereof.  Hulehan  v.  Green  Bay, 
IV.  &-'  St.  P.  R.  Co.,  31  Am.  &>  Eng.  R.  Cas. 
322,  68  IFis.  520,  32  N.  JV.  Rep.  529.— DIS- 
TINGUISHED IN  Toner  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  28  Am.  &  Eng.  R.  Cas.  449,  31 
Am.  &  Eng.  R.  Cas.  320,  69  Wis.  188,  33  N. 
W.  Rep  433. — Hudson  v.  Charleston,  C.  Gr' 
C.  R.  Co.,  41  Am.  (S-  Eng.  R.  Cas.  348,  104 
.V.  Car.  491,  10  5.  E.  Rep.  669.— Comment- 
ing ON  Warner  ?•  Western  N.  C.  R.  Co.,  94 
N.  Car.  21,0;  Cowles  v.  Richmond  &  D.  R. 
Co.,  84  N.  Car.  309. 

c.  Sufficiency. 

603.  Generally.— While  a  passenger 
may  recover  damages  from  a  railroad  com- 
pany on  a  presumption  of  negligence,  when- 
ever injuries  are  received  because  of  unfl 
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instrumentalities  employed  in  iiis  transpor- 
tation, a  servant  or  employe  of  the  company 
cannot  recover  witiiout  proof  of  negligence, 
either  in  the  selection  of  instrumentalities 
originally  defective  and  unsafe,  or  in  the 
use  of  unsafe  instrumentalities  after  knowl- 
edge of  their  defective  condition  ;  and  such 
knowledge  on  the  part  of  a  fellow-servant 
is  not  sufficient  to  charge  the  company  with 
notice  of  the  defect.  Smoot  v.  Mo/>ile&^  Hf. 
K.  Co.,  (>y  Alu.  13.— Following  Mobile  & 
O.  R.  Co.  V.  Thomas,  42  Ala.  672.  — Not 
I-OLLOWKU  IN  Tierney  v.  Minneapolis  &  St. 
L.  R.  Co.,  21  Am.  &  Eiig.  R.  Cas.  545,  33 
Minn.  311,  53  Am.  Rep.  35. 

In  an  action  for  the  death  of  a  brakeman, 
resulting  from  his  falling  between  the  cars 
of  a  running  train,  if  the  circumstances  and 
cause  of  his  falling  are  unknown,  plaintiff 
cannot  recover.  In  such  case  section  193, 
Miss.  Const.  1890,  docs  not  aid  the  plaintifl, 
since  under  it  there  can  be  no  recovery  with- 
out evidence  that  the  injury  resulted  from 
the  negligence  of  a  "  superior  agent  or  officer, 
or  of  a  person  having  the  right  to  control 
or  direct  the  services  "  of  deceased,  or  of  a 
"  fellow-servant  engaged  in  another  dcjjart- 
ment  of  labor."  In  any  event,  the  plaintiff 
must  show  negligence.  Short  v.  Xcw  Or- 
leans (S^»  N.  E.  K.  Ci?.,  69  J//w.  848,  13  5o. 
Rep.  S26. 

The  plaintifl  is  required  to  show  the  facts 
surrounding  and  leading  to  the  injury,  and 
if  from  them  a  jury  can  reasonably  infer 
negligence  in  the  employer  contributing  to 
the  injury,  and  the  e.xercise  of  due  care  by 
the  plaintifl,  then  he  is  entitled  to  recover. 
If  he  does  not  show  how  the  accident  oc- 
curred by  which  he  was  injured,  by  showing 
liis  own  relation  to  it,  and  other  surround- 
ing facts,  some  or  all  of  which  may  appear 
from  the  character  of  the  accident  itself,  he 
lias  not  gone  as  far  as  the  law  requires  him 
tn  go  to  entitle  hii7i  to  recover,  Texas  i3-» 
K.  O.  R.  Co.  v.  Crmvdcr,  63  Tex.  502.— 
Quoting  Hinckley  t^.  Cape  Cod  R.  Co.,  120 
Mass.  262.— Quoted  in  Murray  v.  Gulf,  C. 
&  S.  F.  R.  Co.,  38  Am.  &  Eng.  R.  Cas.  177, 
73  Tex.  2,  II  S.  W.  Rep.  125.  Revikwkd 
IN  Galveston  R.  &  T.  Co.  v.  Burkett,  2  Tex. 
Civ.  App.  308. 

So  far  as  liability  of  a  company  is  con- 
cerned for  injury  to  an  employe,  proof  that 
a  round  house  is  controlled  by  the  company 
is  sufficient  to  establish  the  fact  that  the 
person  who  has  charge  of  the  round  house 
IS  in  the  employ  of  the  company.    Missouri 


Pac.  K.  Co.  v.  Basse,  {Tex.  Civ.  App.)  22  S. 
IV.  Rep.  187. 

004.  To  sliow  lU'jjliffenco  on  part 
ol'tlH'  foiiipuiiy.— In  an  action  by  an  em- 
ploye to  recover  for  personal  injuries  alleged 
to  have  been  occasioned  through  the  negli- 
gence of  (ulier  euiployes  who  were  not  his 
fellow-servants,  where  plaintiff  is  his  only 
witness  as  to  the  manner  in  which  the  ac- 
cident iiappened,  and  as  the  testimony  of 
many  others  contradicts  him  in  many  par- 
ticulars, and  as  his  own  is  subject  to  much 
criticism,  the  judgment  cannot  stand.  Chi- 
caj^ro  &.*  E.  I.  R.  Co.  V.  Gill,  37  ///.  App.  61. 

In  an  action  against  a  railroad  for  the 
killing  of  a  negro  hired  by  the  company,  to 
entitle  the  owner  to  a  recovery  it  must  be 
shown  that  his  death  was  caused  by  some 
negligence  on  the  part  of  the  company. 
Nor  will  it  be  sufficient  that  verbal  orders 
were  given  to  a  storekeeper  to  supply  the 
negro  with  liquor,  where  it  does  not  appear 
that  any  liquor  was  furnished  him.  J\lann 
V.  J\facon  &>  IV,  R.  Co.,  32  Ga.  345. 

To  entitle  a  brakeman  to  recover  from  a 
company  damages  for  an  injury  sustained 
by  him  while  in  its  employ,  he  is  not  bound 
to  do  more  than  to  raise  a  reasonable  pre- 
sumption of  negligence  on  the  part  of  the 
company.  Cooper  v.  Pittslnirgh,  C.  &*  St.  L. 
R.  Co.,  24  IV.  Va.  yj.  Greenleaf  \.  Jllinois 
C.  R.  Co.,  29  hnva  14. 

Where  suit  is  brought  for  negligently 
killing  an  employe,  in  the  absence  of  proof 
of  circumstances  from  which  a  legitimate 
inference  of  negligence  can  be  made,  and  in 
the  absence  of  evidence  exonerating  the 
deceased  from  a  charge  of  contributory 
negligence,  no  case  is  made  for  submission 
to  a  jury.  Borden  v.  Delaware,  L.  &•  IV. 
R.  Co.,  4  Silv.  App.  1 5 1 ,  43  A'.  V.  .<;.  R.  935. 

The  mere  fact  that  an  employe  met  a  vio- 
lent death  while  in  the  discharge  of  duty  is 
not  sufficient  in  itself  to  authorize  an  infer- 
ence of  negligence  on  the  part  of  the  com- 
pany, without  anything  to  show  that  the 
company  failed  to  exercise  the  duty  which 
the  law  required  for  the  protection  of  the 
employe.  Borden  v.  Delaware,  L.  &->  W.  R. 
Co.,  4  Sihi.  App.  151,  43  A'.   V.  S.  R.  935. 

The  cases  in  which  proof  of  the  injury 
and  that  it  was  caused  by  the  defendant 
will  entitle  the  plaintifl  to  recover  in  the 
absence  of  countervailing  testimony,  are 
cases  in  which  the  evidence  that  establishes 
the  injury  establishes  also  facts  and  circum- 
stances fiom  which  negligence  on  the  par; 
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of  the  dcfeiulant  nny  be  fairly  implied. 
£j.i/  Ti/iii.,  y.  o-  '/'.  A'.  Co.  V.  Sti-UHOt,  21 
A111.&*  A'/Zi,'.  /v'.  C<rv.  '114,  13  Aivr  {'J'fiiti.)  432. 
The  inference  ul  luyHj^etice  whicli  ihc 
jury  in.iy 'iraw  must  l)e  fiom  facts  whiih 
establish  iuch  a  iic!,'lect  nf  duty,  or  such 
au  oinissicjn  of  care,  on  liu-  eniiiioyer's  part 
as  lo  liave  rcndcied  the  .iccident  a  possible 
one  to  tiie  einployes  while  in  perforuiaiici: 
of  tlicir  duiv.     Hitii/tii  V.  />i/ii:^'ii/f,  /..  <L^ 

//'.  a:  c<-..  .\Si77J. .///'.  151, 43  .^■•  y-  ■*>'•  /»'• 
'ns- 

In  an  action  by  an  employe  for  personal 
injiui<-s,  not  of  a  sericjus  nature,  plaintill's 
own  evidence  was  unquestionably  suiricicnt 
to  justify  a  verdict  for  him,  if  worthy  of 
creilit.  There  were  ciiciuusianccs  tendinis 
to  discredit  his  evidence,  but  it  was  not  op- 
]iosed  bv  any  direct  evidence,  and  tlicie 
were  some  circumstances  not  disi)Uted, 
tendinis  to  conlirm  his  statement  of  the 
case.  //i'/(/,  sutricient  evidence  to  justify  a 
verdict  for  plaintilT.  Afiny  v.  .SV.  /'<;;//  ^ 
I).  A'.  Co.,  35  Minn.  200,  2S  X.  W.  A'rA.  241;. 

nor*. illiis<ra(ioiis.— A  brakeuian 

over  six  feet  liii;h  was  standinj^  erect  u|)on 
a  nioviufi;  freight  car  some  inches  higher 
than  the  averatje.  In  |)assinj;  under  lele- 
gra[)h  wires  his  iiead  came  in  contact  with 
a  wire  which,  from  an  unexplained  cause, 
had  become  slackened,  the  blow  breaking 
the  insulator  and  causintj  the  wire  to  fall. 
It  coiled  around  a  mau  at  work  U|)()n  a  fiat 
car  twenty-live  feet  from  the  main  track, 
and,  c.'itchinti;  upon  a  brake-handle  f)f  the 
moviiiLj  train,  drai,'ij:ed  him  from  the  flat  car 
and  iidlicted  injuries  resulting  in  death. 
The  tall  brakenuin  and  others  had  daily 
passed  under  the  wires  without  thou<{ht  of 
contact  therewith,  and  a])i)reheiided  no 
danger  from  that  cause,  /h/i/,  that  the  ac- 
cident was  one  which  the  railroad  company 
was  not  bound  to  anticipate,  and  it  is  not 
liable.  U'al;is/i,  St.  L.  &'  P.  R.  Co.  v. 
Locke.  112  /;/(/.  404,  ri  West.  Rep.  877,  14 
A\  K.  Rfp.  391.-  DiSTiNcuLSHiNG  Cleve- 
land, C,  C.  &  I.  R.  Co.  V.  Newell,  104  Ind. 
264,  54  Am.  Kep.  312.  RKViFAViNt;  Balti- 
more h  O.  R.  Co.  V.  Rowan,  104  Ind.  88; 
Crafter  v.  Metropolitan  R.  Co.,  L.*  R.  i  C. 
P.  300. 

A  brakenian,  who  was  riding  on  the  en- 
gine with  the  conductor,  was  ordered  by  the 
latter  to  look  back  and  see  if  the  train  was 
broken.  He  stepped  to  the  side  of  the  en- 
gine, fell  out,  and  was  killed.  No  one  saw 
him   fall   or  knew  how  the  accident  hap- 


pened. There  were  high  bank^  of  snow  on 
either  side  of  the  track,  in  the  condition  in 
which  they  had  b;'en  lelt  by  thr  siio\/- 
pl'iW.  The  evideiu'c  was  cf)ntradiciory  as 
10  h'lW  Mt'.ir  these  banks  were  to  the  engine. 
At  the  place  where  liie  accidcni  oc(  urred 
there  was  no  indication  that  decedent  bad 
been  struck  by  the  bank,  but  only  lliat  he 
had  fallen  against  it.  In  an  action  10  re- 
cover for  his  death— //^/i/,  that  there  was 
no  evidence  of  negligence  on  the  part  of  the 
railroad  cunpany  to  sustain  a  verdict  for 
llu;  plaintilT.  Douu-ll  v.  J>ui//nj^ton,  C.  R. 
&•  .y.  A'.  Co.,  15  ,////.  i!'-*  A'//,;.  A'.  Cii.s.  153, 
(iz  /ou'ii  (i2ij,  17  A'.  W.  I\,p.  ')0\.  —  Foi,- 
l.owi'.l)  IN  Brown  v.  Chica;;o,  K.  I.  &  1',  R. 
Co.,  64  Iowa  652,  6y  lorta  \U\. 

I'laintill  was  one  of  a  gang  of  laborers  en- 
gaged in  removiug  a  timber  from  a  railroad 
bridge  by  means  of  a  j)ile-driver.  While 
suspiMided  from  the  pile-driver  the  lower 
end  of  the  timber  i<'st(;(l  on  a  car,  while  the 
upi)er  end  became  caught  in  the  driver- 
fr.ime.  PlaintilT  was  trying  to  push  the  ftjot 
of  thetind)er  frcjm  the  car,  when,  by  direc- 
tion of  the  foreman,  other  laborers  loosened 
it  from  the  driver,  causing  it  to  si  ip  and 
strike  plaintilT.  The  question  being  whether 
he  was  so  engaged  by  the  foreman's  orders, 
plaintilT  testified  that  on  account  of  the  noise 
the  foreman's  orders  could  not  be  heard 
and  that  he  was  directing  the  men  by  mo- 
tions; that  i)laintifT  was  standing  out  oi  the 
way  of  the  timber  when  the  foreman  "  mo- 
tioned at  him,  and  shook  his  head";  that  he 
"could  not  say  what  he  said,"  and  did  not 
know  what  he  motioned  for,  but  went 
ahead,  because  the  motion  gave  him  orders 
to  shove  it  olT.  Held:  (i)  ins  dhcient  to  war- 
rant a  fuiding  that  the  foreman  ordered 
plaintilT  to  move  the  timber,  or  saw  that  he 
was  attempting  to  do  so;  (2)  that  under 
the  circumstances,  it  was  not  the  foreman's 
duty  to  know  that  plaintiff  was  in  a  flanger- 
ous  position,  so  as  to  charge  him  with  neg- 
ligence in  causing  the  timber  to  be  loos- 
ened. McCarthy  v.  Chica};o,  R.  I.  &->  1\  R. 
Co.,  83  Io7iHi  485,  50  A'.   JV.  Rep.  21. 

A  section  hand  was  killed  by  a  passing 
train  while  standing  a  few  feet  from  the 
track,  leaning  on  his  crowbar,  but  there  was 
no  direct  evidence  as  to  what  struck  him. 
The  case  was  tried  on  the  theory  that  a  car 
door  had  bt':ome  unfastened,  swung  out, 
and  struck  the  crowbar,  and  knocked  it 
against  the  deceased  with  such  force  as  to 
cause  his  death.    The  door  of  one  car  in 
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tlic  train  had  been  ojicn,  but  was  fiistencd 
at  a  station  before  reaching'  the  place  of  the 
accident,  and  was  found  fantened  at  the  next 
station  beyond.  The  court  instructed  the 
jiiiy  tliat  to  justify  them  in  liruhng  tliat  the 
deceased  was  killed  as  allej,'ed,  it  was  neces- 
sary not  only  that  the  circumstances  sli')uld 
all  concur  that  he  was  so  killed,  but  that 
tlii-y  were  inconsistent  with  any  other  ra- 
tional conclusion.  Held,  that  a  verdict  for 
])laintill  could  not  be  supported.  Whethin 
V.  Chiiitgo,  M.  &^  SL  /'.  A'.  Co.,  4<;  ^Ini.  &- 
Iji,;.  A'.  Ciis.  (><i2,  'Sj  />Wii  167,  52  A'.  //'. 
A'r/>.  119.  —  Kkvikwinc;  .' sbach  f.  Chicago, 
H.  \-  y.  R.  Co.,  74  Iowa  .^jo. 

I'laintill,  ,in  enij)loye  of  defendriiit,  was 
struck  by  a  iiirt-plow  which  fell  from  a 
car,  (jne  of  a  train  from  which  dirt  and 
_L;ravel  were  beini;  removed  by  its  use.  Un- 
der tlu'  charge  of  the  court,  the  jury  were 
peiinilted  to  Imd,  from  the  fact  th.it  the  ac- 
cident occurred,  wiihout  any  evidence  of 
ne^digent  or  unskilfid  coi'.struction  of  the 
plow,  or  of  a  failure  to  kee|)  it  in  repaii', 
that  the  fallinj;;  of  the  plow  was  owing  t(j 
the  fault  of  defendant.  J/M,  error.  7)e 
I'liu  V.  Pcniisyhntnia  &^  X.  Y.  C.  &^  A'. 
Co.,  i30iV.  )'.  632,  >//,///.,  3  S/7t.  -•///.  562,  28 
A'.  A".  AV/.  532,  40 jX.  ]'.  -S'.  A'.  487;  fr7'f>s/>[^ 
27  X.  v.  S.  E.  573.  7  X.  )'.  Su/>/>.  692. 

Plaintiff  was  riding  in  a  car  when  an  or- 
nainental  panel  of  a  stove,  iti  which  there 
iv.is  fire,  fell  on  his  foot,  causing  severe  in- 
jury, /[(-/(f,  that  it  was  a  fair  inference  that 
[lart  of  a  stf)ve  would  not  fall  if  fairly  con- 
structed, and  a  jtidgniont  lor  the  [ilaintilT 
sluaild  not  be  disturljcd.  H'/'Aw/v  Hrook- 
hti  El.  A\  Co..  30  X.  y.  S.  A\  240,  9  X.  V. 
Si//>/>.  277  ;  affirmed  in  130  .\'.  1'.  675,  man., 
29  X.  E.  AV/.  1034,  41  X.  Y.  S.  A'.  952. 

An  inexperienced  engineer,  on  his  fir.st 
trip,  started  a  train  down  a  five-mile  grade 
where  the  descent  was  jio  feet  to  the  mile  ; 
the  train  left  the  track  on  account  of  a  de- 
fective frog,  and  a  hrakeman  was  killed. 
The  evidence  showed  that  the  valves  of  the 
engine  were  out  of  repair ;  that  one  car  had 
no  brakes  and  on  another  they  were  out  of 
order,  and  all  the  cars  were  loaded,  and 
the  brakes  failed  to  act,  and  the  engineer 
deemed  it  safer  to  let  the  train  run  than  try 
to  reverse  the  engine.  /Md.  sufficient  to 
warrant  a  finding  that  the  company  was 
negligent.  Chilton  v.  Union  Pac.  R.  Co.,  8 
Utah  47,  29  Pac.  Kfp.  963. 

000.  iiojyliK^onco  in  lailiiii?  to 

inovirte  sale  working  place.— In  an  ac- 
5  D.  R,  D.— 19. 


lion  for  the  death  of  plaintitT's  husband,  eni- 
jjloyed  in  defendant's  tunnel  through  which 
it  operated  locomotives  and  cars,  the  peti- 
tion charged  that  the  tunnel,  because  the 
fan  that  ventilated  it  was  out  of  repair, 
was  in  a  dangerous  condition,  being  filled 
with  steam,  smoke,  and  poisonous  g.isrs; 
and  that  the  defendan!  nell  km, wing  this 
fact,  which  was  unknown  :  -  the  deceased, 
negligently  ordered  him  to  gc  into  the  tun- 
nel, whereby  he  was  chok(  il,  strangled,  and 
killeil.  //c/i/.that  as  \\\i\\:  \vi,s  total  fai';  le 
of  the  evidence  to  sli  nv  that  the  snu  ke  in 
the  tunnel  when  dcccflent  eiii'Ted  was  dan- 
gerous to  human  life,  or  to  ■  jiow  that  de- 
fendant coidd  have  antiei|)aied  a  conditi(jn 
of  the  tunne!  dangerous  lo  human  life,  the 
plaiiitilT  could  not  recover.  O'Malliy  v. 
Missouri  J'ac.  R.  Co.,  53  ./w.  c^  J-",i,^.  I'. 
Cas.  2S0,  113  jMo.  319,  20  .V.   //'.  A\/>.  1079. 

Where  a  company  has  employed  a  com- 
petent and  reliable  jiersoii  to  t  reel  a  build- 
ing where  grain  is  stored,  and  il  was  appar- 
ently pro[)erly  constructed  and  ^;!f^  a  lew 
minutes  before  the  accident,  and  the  capac- 
ity of  each  floor  was  stipi)ose(l  10  be  gicater 
than  the  weight  placed  upon  it,  an  employe 
who  is  injured  by  the  falling  of  one  (jf  llie 
floors, cannot  recover  svithoiii  showiijg  that 
there  was  some  defect  which  caused  the  in- 
jury ihe  e.xislenre  of  wiiicli  the  company 
liarl  notice,  or  which,  by  the  exercise  of  or- 
dinary care,  could  have  been  discovered,  or 
else  that  the  use  of  the  building  was  so  un- 
reasonable as  to  evince  negligence.  Dillon 
V.  Sixtli  A-'c.  R.  Co.,  16/.  (S-»  S.  (X.  ]  '.i  :;^!3  ; 
affirmed  in  97  A'.  1'.  627,  w,^w.-  Disrix- 
GUISHI'.I)  IN  Flynn  v.  Harlow,  29  J.  &  S.  293, 
19  N.  Y.  Supp.  705. 

A  hidden  aiifi  internal  defect  in  the  build- 
ing, of  which  the  company  bad  no  notice, 
and  which  could  not  be  discovered  by  ihe 
exercise  of  ordinary  care,  «(juld  not  render 
the  company  liable.  Jh'lion  v.  Si.xtli  A'.'e. 
R.  Co.,  16/.  &»  S.  (N.  l.j  2S3;  aj/iniud  in 
97  A'.  Y.  627,  mem. 

CJ07.  ni'yli};en<"t>  in    f.aiiii};  lo 

provid*'  salo  tra<'k.— An  injured  employe 
charged  the  company  with  negligence  in  al- 
lowing a  rail  to  remain  in  the  track  after  a 
lip  had  formed  in  one  end,  which  caused  a 
train  to  jump  the  track  and  cause  the  in- 
jury. Held,  that  even  if  the  lip  existed 
which  made  the  track  dangerous,  the  com- 
pany was  not  liable  without  proof  that  it 
had  notice  of  the  defect.  Chicago  &*  A,  R, 
Co.  V.  sates,  26  ///.  App.  430. 
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O08.   iioslif;oiu'o   in    allowing 

waler  tank  too  n«'ar  track. — The  bot- 
tom fell  out  of  a  l)rakcii)an's  laiUurii  at  night 
when  he  was  required  to  be  on  top  ai  the  cars. 
He  descended  to  the  cab,  got  another,  and 
as  he  was  ascending  a  ladder  on  the  outside 
of  a  car,  his  only  way  of  getting  to  the  top, 
he  was  killed  by  coming  in  contact  with  a 
tank.  The  company  was  charged  with  neg- 
ligence in  prcjviding  him  with  a  defective 
lantern  and  in  maintaining  the  tank  too 
close  to  the  track;  but  there  was  no  evi- 
dence as  to  the  defect  in  the  lantern,  except 
of  one  witness,  who  simply  said  that  it  was 
"no  account,"  but  it  seemed  that  tliere  were 
ether  good  lanterns  that  might  have  been 
taken.  The  evidence  showed  that  the  tank 
was  an  old-time  one,  about  cigiiteen  inches 
closer  to  the  track  than  later  ones  were 
constructed,  but  there  was  space  enough 
•for  a  man  to  ascend  the  ladder  on  the  car 
without  striking  it,  if  he  would  hold  his 
body  close  to  the  car.  //e/i/,  not  sufficient 
to  sliow  negligence,  and  a  nonsuit  was  prop- 
erly allowed.  (McGowan,  J.,  dissenting.) 
Dints  V.  Coluinliia  &^  G.  A'.  Co.,  28  A»i.  &^ 
Eihr.  R.  Cas.  440,  21  .S'^;.  Cur.  93. 

<»0J).  nt>pliv,L>iK'e  in  fiii-iiishing 

dc'lVctivc  niat'hiner.v,  eft'.— The  fact 
that  the  accident  occurred  and  tliat  it  was 
possible  to  prevent  it  is  not  the  legal  test  of 
liability  for  negligence  on  the  part  of  the  em- 
ployer. Aiii;asUin  w  Jones,  139  J\i.  St.  183, 
21  Atl.  Kcp.  24. 

The  mere  fact  that  a  defect  exists  is  not 
sufBcient  to  entitle  an  employe  who  has 
been  injured  to  recover.  It  must  be  such 
defect  as  the  duty  of  the  company  toward 
the  person  injured  required  it  10  repair  or 
prevent.  Costello  v.  riu'hidclphia  &^  K.  R. 
Co.,  2  Pel.  Dist.  453. 

Proof  that  another  machine  was  safer 
than  the  one  use:!  by  the  railroad  company, 
or  that  another  m  'ans  or  manner  of  using  it 
was  safer,  is  not  evidence  of  negligence. 
Cniiway  w.Haiiiu'lial  &=  St.  /.  R.  Co..  24  Mo. 
App.  235.  Miiirhead  v.  Ilauiiibal  Z-^  Si  J. 
R.  Co.,  19  Mo.  App.  634.— FoLl.OWiNc;  Smith 
V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  69  Mo.  37. 

No  inference  of  negligence  can  arise  where 
the  evidence  shows  that  an  implement  used 
by  a  servant  in  the  performance  of  his  work 
was  such  as  is  ordinarily  used  for  like  pur- 
poses by  persons  engaged  in  the  same  kind 
of  business.  Dohn  v.  Chicago,  R.  I.  &*  P. 
iv'.  Co.,  106  Mo.  429,  17  i".  U\  Rep.  580. 
Where  a  timber  used  as  a  lever  was  new, 


sound,  and  suitable  for  all  the  purposes  for 
which  it  was  used,  and  there  was  no  evi- 
dence showing  or  tending  to  show  that  It 
had  any  inherent  defects  whatever,  no  in- 
ferei  ce  of  negligence  can  be  drawn  from 
the  fact  that  it  broke  and  thereby  injured 
the  servant  using  it.  Bo/in  v.  Chicago,  R. 
1.  &>  P.  R.  Co  ,  106  Mo.  429,  17  S.  W.  Rep. 
580. 

Where  the  accident  occurred  from  the 
breaking  of  the  cable  attached  to  a  plow 
used  in  unloading  the  gravel  train,  and  the 
evidence  shows  that  it  was  being  subjected 
to  an  unusual  strain  at  the  time  it  broke, 
although  it  may  have  been  sutficient  when 
used  in  the  usual  method,  and  the  jury  lind 
that  this  unusual  strain  was  put  upon  it  on 
account  of  the  neglect  of  the  company  to 
furnisli  sufficient  a|)pliances  to  do  the  work 
projici  ly  in  the  situation  in  which  the  gravel 
train  stood  at  the  time,  a  verdict  against 
the  company  will  not  be  distiubed  on  the 
evidence.  Cincinnati,  I.,  St.  L.  Ss^  C.  R.  Co. 
V.  Roesch,  126  Ind.  445,  26  N.  E.  Rep.  171. 

Defendant  company  maintained  a  force- 
pump  which  was  used  in  applying  white- 
wash, and  plaintiff,  who  was  a  machinist, 
was  told  that  it  had  become  clogged,  and 
was  directed  to  remove  the  cap,  which  he 
did,  and  the  compressed  air  blew  the  white- 
wash ir  to  his  face,  causing  threat  injury  to 
his  eyes.  The  pump  had  been  purchased 
by  an  experienced  person,  and  no  licfects 
therein  were  visible,  and  there  was  no  evi- 
dence that  the  removal  of  the  cap  would 
ordinarily  be  attended  by  danger.  Held, 
not  sufficient  to  show  negligence.  Kelly  v. 
Forty-second  St.,  M.  &^  St.  A'.  A.  R.  Co.,  33 
A^.   }'.  S.  R.  816,  58  //««  93,  II  A^  V.  Supp. 

344- 

010.  iiOKliyenee  in   failing  to 

provide  sale  onjjine.  —  Tlie  mere  fact 
that  a  servant  i.,  injured  by  the  breaking  of 
an  enginr;  does  not  impose  liability  on  the 
master,  unless  it  is  shown  that  the  master 
employed  incompetent  persons  to  construct 
the  machine.  Potts  v.  Port  Carlisle  D.  &> 
R.  Co.,  8  ir.  R.  524,  2  L.  T.  283. 

Where  the  negligence  alleged  in  the  com- 
plaiiit  was  the  want  of  reascjnable  care  by 
having  an  engine  which  was  defective  and 
unsafe  on  account  of  the  throttle  and  other 
appliances  about  the  engine  being  \vorn, 
defective,  inadequate,  and  unsafe,  and  the 
evidence  tends  to  show  that  the  engine 
moved  while  the  throttle  was  closed,  and 
was  an  old  engine  much  worn  and  had  been 
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frequently  repaired,  and  was  required  to  be 
blocked  when  standing  with  the  brake  and 
lever  properly  set,  :ind  had  moved  on  a 
number  of  occasions  before  when  lever  and 
brake  were  properly  set,  even  after  being 
repaired,  and  no  contributory  negligence  was 
claimed  or  shown,  a  verdict  for  the  plaintiff 
for  damages  caused  to  him  by  the  engine 
moving,  when  it  liad  been  left  standing  with 
the  throttle  closed  and  the  brake  set,  would 
not  be  disturbed  by  failure  to  show  some 
specilic  act  of  negligence.  Hiird  v.  Union 
Pac.  R.  Co.,  S  Utii/i  241,  30  Pac.  Kcp.  9S2. 

Plaintifl  was  injured  while  attempting  to 
uncouple  cars  while  being  slowly  backed, 
and  charged  the  company  with  negligence 
in  using  a  defective  engine,  which  prevented 
the  engineer  from  stopping  it  promptly  on  a 
signal  being  given.  There  was  evidence 
that  the  valve  leaked  enough  to  move  the 
engine,  when  not  attached  to  cars,  four  or 
five  lengths  in  ten  or  fifteen  minutes.  The 
fireman  testified  that  the  engine  did  not 
move  more  than  five  feet  after  plaintifl  gave 
the  signal  to  stop.  Held,  not  sulTicient  to 
show  that  the  accident  was  caused  by  a 
defective  engine.  Bajus  v.  Syracuse,  B.  6~» 
N.  Y.  R.  Co.,  5  N.  y.  Supp.  804;  affirmed 
in  119  A'.  ]'.  651,  mem.,  23  N.  E.  Rep.  1149, 
29  N.  Y.  S.  R.  993. 

<>11.  iu'alij»cuce  ill  failing  to 

l»r«)vi(lc  safe  cars. — (i)  General  rules. — 
Where  a  brakeman  is  injured  and  claims  that 
the  injury  was  caused  by  defective  appliances 
on  the  cars,  proof  that  one  of  the  company's 
car  inspectors  sometimes  got  drunk  when  not 
on  duty,  and  that  a  sufficient  force  of  inspec- 
tors was  not  employed  by  the  company,  is 
not  sufficient  lO  show  negligence  on  the  part 
of  the  company,  where  it  does  not  appear 
that  tiie  particular  car  causing  the  injury 
had  been  inspected.  St.  Louis.  I.  M.  &*  S. 
R.  Co.  v.  Gaines,  {Ark.)  13  5.  W.  Rep.  740; 
affirming  \C>  Ark.  555. 

A  yard  switchman  cannot  recover  for 
injuries  received  by  reason  of  a  defect  in 
a  draw-bar  by  merely  showing  the  defect 
and  that  the  injury  was  caused  thereby, 
without  showing  that  the  defect  was  obvious, 
or  that  the  company  had  knowledge  thereof, 
or  that  it  had  existed  so  long  that  the  com- 
pany ought  to  have  had  knowledge.  Atchi- 
son, T.  &^  S.  F.  R.  Co.  V.  Ledbetter,  21  Am. 
<S^  Eng.  R.  Cas.  555,  34  A'an.  326,  8  Pac. 
Rep.  411.— Distinguished  in  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Sly,  41  Kan.  729 

It   is  not  necessarily  negligence  on  the 


part  of  the  company,  as  between  it  and 
the  brakeman,  when  a  freight  car  is  found 
on  its  track  in  such  crippled  condition  as  to 
expose  the  brakeman  to  more  than  ordinary 
risk  while  managing  it.  Judkins  v.  Maine 
C.  R.  Co.,  80  Me.  417,  6  A'.  Eng.  Rep.  715,  14 
Atl.  Rep.  735. 

A,ssuming  that  the  trial  judge  was  right 
in  his  refusal  to  dismiss  the  complaint  and 
in  holding  that  the  plaintiff  was  not  guilty 
of  contributory  negligence,  and  that  the 
proximate  cause  of  plaintiff's  injury  was 
the  breaking  of  the  coupling-link  between 
the  tender  and  the  car  next  to  it  of  defend- 
ant's train,  it  does  not  follow  that  the  break- 
ing of  the  coupling-link  constituted  negli- 
gence per  se  in  the  defendant.  Siveeney  v. 
New  York,  N.  H.  5-  H.  R.  Co.,  26  /.  &>  S. 
223,  32   N.    Y.  S.  R.  416,  10  N.    Y.  Supp. 

305- 

To  warrant  an  inference  of  negligence  on 
the  part  of  the  employer,  there  must  be 
proof  of  the  existence  of  the  defect  at  some 
time  prior  to  the  accident  or  of  a  failure  to 
properly  inspect.  Where  the  evidence 
showed  that,  about  a  week  before  the  acci- 
dent, the  car  was  taken  out  of  a  yard  where 
there  was  a  thorough  system  of  inspection, 
and  none  of  the  train  hands  afterwards  saw 
the  defect  prior  to  the  accident,  the  jury 
cannot  be  permitted  to  find  that  defend- 
ant ought  to  have  had  knowledge  of  the 
defect.  Mensch  v.  Pennsylvania  R.  Co.,  53 
Am.  &'  Eng.  R.  Cas.  198,  150  Pa.  St.  598,  25 
Atl.  Rep.  31,  30  IV.  N.  C.  548. 

(2)  Illustrations. — A  brakeman  was  told 
by  the  conductor  to  go  on  a  freight  train, 
and  after  it  had  moved  his  body  was  found 
some  distance  from  the  point,  but  no  one 
saw  him  killed  ;  but  a  broken  rung  was  found 
about  where  the  cars  stood,  which  was  bent 
or  dented,  and  a  portion  of  the  break  was 
rusted  and  seemed  to  be  old,  and  the  cir- 
cumstances tended  to  prove  that  he  had 
takon  hold  of  the  rung  to  ascend  the  car, 
when  it  gave  way,  and  he  was  caught  under 
the  wheels  and  dragged  some  distance  to 
where  the  body  was  found.  Held,  that  a 
v<  lict  finding  the  company  guilty  of  neg- 
ligei.ce  would  not  be  disturbed.  Jones  v. 
NeTo  York  C.  6-  H.  R.  R.  Co.,  28  Hun 
{iV.  Y.)  364,  62  How.  Pr.  450,  ID  Abb.  N. 
Cas.  200 ;  affirmed  in  92  A'.  V.  628,  mem. — 
Distinguished  in  Arnold  v.  Delaware  & 
H.  Canal  Co.,  6  N.  Y.  S.  R.  368.  Reviewed 
IN  Gottlieb  V.  New  York,  L.  E.  &  W.  R.  Co., 
24  Am.  &  Eng.  R.  Cas.  421,  no  N.  Y.  462,  3 
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N.  E.  Rep.  344 ;  Hotis  v.  New  York  C.  & 
H.  R.  R.  Co.,  25  N.  Y.  S.  R.  525. 

Evidence  of  negli!.;ence  on  the  part  of  a 
railroad  company,  in  failing  to  inspect  cars 
and  remedy  defects  dangerous  to  bral:e- 
men,  in  coii.iequence  of  which  failure  a 
brakenian  was  crushed  in  attempting  to 
couple  two  cars— //<■/(/,  sufficient  to  warrant 
a  verdict  for  damages  in  favor  of  the  brake- 
man.  Gottlieb  \.Ncio  York,  L.  E.&^  W.  K. 
Co.,  24  Am.  &>  Eiig.  A\  Cas.  421.  100  ,\'.  V. 
462,  3iV.  E.Re/i.  344;  ajfirming  29  Hun  637. 
— Distinguished  in  Cregan  v.  Marston, 
126  N.  Y.  568. 

Plaintill,  a  yard  man,  was  injured  while 
uncoupling  moving  cars,  and  charged  the 
company  with  negligence  in  the  manner  of 
coupling  the  cars,  and  was  the  only  witness 
on  his  own  behalf,  but  testified  to  enough, 
if  believed,  to  show  negligence  ;  but  lie  was 
coniradicted  by  nine  witnesses  for  the  de- 
fendant. Held,  that  the  question  whether 
the  jury  would  believe  him,  as  against  the 
nine  witnesses,  rested  witli  them,  and  a  ver- 
dict for  plaintiff  should  not  be  disturbed. 
Millott  V.  Xew  Yor/c  &^  N.  E.  R.  Co.,  46  A'. 
Y.  S.  K.  145,  64  Hun  634,  19  N.  Y.  Supp. 
122. 

PlaintifT,  a  brakeman,  went  to  the  roof  of 
a  car  to  unfast.n  the  brakes  and  stepped 
upon  the  foot-rest  of  the  brake-step,  which 
gave  way  and  allowed  him  to  fall  on  the 
bumper,  by  which  he  was  inju.ed.  From 
exposure  the  foot-rest  had  cracked  through 
the  middle  on  the  under  side,  which  could 
have  been  seen  from  below,  but  was  not 
visible  on  top,  and  had  existed  for  some 
time.  Held,  that  the  jury  wer;  justified  in 
finding  the  company  negligent.  Van  Tas- 
sell  V.  xXeiu  York,  L.  E.  &>  \V.  R.  Co.,  i 
J/isc:  299,  48  ,V.  Y.  S.  R.  767,  20  X.  Y. 
Siipp.  708 ;  reargument  denied  in  2  Misc. 
592. 

The  only  evidence  that  the  car  was  de- 
fective was,  that  while  the  same  was  being 
moved  by  pushing  the  car  ahead  of  an 
engine  over  the  defendant's  track  it  was  de- 
railed on  a  curve.  On  the  other  hand,  it 
appeared  that  the  car  was  carefully  e.x- 
amined  by  the  car  inspector  the  day  before, 
and  by  the  car  inspector  and  foreman  of  the 
engine  house  the  day  afterthe  accident,  and 
found  each  time  to  be  in  perfect  order.  It 
further  appeared  that  the  truck  used  with 
the  car  in  qi' istion  was  in  general  used  in 
six  states,  and  is  used  by  many  of  the  lead- 
ing railroads  of    the  country  acceptably. 


Held,  that  a  verdict  for  the  plaintiff  was  not 
supported  by  the  evidence.  O'Connor  v.  Illi- 
nois C.  R.  Co.,  83  /oTi'U  105,  48  A',  ir.  Rep. 
1002. 

PlaintifT,  a  yard  brakeman,  climbed  on 
the  top  of  a  car  just  as  it  started,  as  v/as  his 
duty,  and  took  hold  of  the  brake-wheel  to 
test  the  brakes,  and  the  brake-shaft  went  to 
one  side,  which  threw  him  to  the  ground, 
causing  the  injury  complained  of.  The 
next  day  an  iron  brace,  which  was  fastened 
to  the  car  to  hold  the  shaft  steady,  was 
found  on  the  fool-board,  but  there  was  no 
evidence  that  it  was  oil  when  plaintiff 
mounted  the  car,  or  that  it  had  been  loose 
before  ttiat  time,  or  that  there  was  anything 
about  its  condition  to  attract  attention. 
Held,  not  sulTicient  to  show  negligence. 
J/otis  V.  A'e7V  York  C.  &>  H.  R.  R.  Co.,  25 
A'.  Y.  S.  R.  525,  53  Hun  634,  2  Silv.  Sup. 
Ct.  598, 6  A'.  1'.  Supp.  605. — Applying  Bailey 
V.  Rome,  W.  &  O.  R.  Co.,  49  Hun  377,  19N. 
Y.  S.  R.  656.  Reviewing  Jones  v.  New 
York  C.  &  H.  R.  R.  Co.,  2^  Huh  364. 

In  such  case  plaintifif  charged  that  the 
car  was  not  properly  inspected  in  the  yard 
before  he  got  on  it.  Held,  that  whether 
the  inspection  was  thorough  or  not  does 
not  determine  the  question  of  defendant's 
negligence,  nothing  being  shown  as  to  how 
often  reasonable  care  requires  the  brace  of  a 
brake-shaft  to  be  inspected.  Hotis  v.  A'ew 
York  C.  &-  H.  R.  R.  Co.,  25  N.  Y.  S.  R.  525, 
53  Hun  634,  2  Silv.  Sup.  Ct.  598,  6  N.  i'. 
Supp.  605. 

In  an  action  by  a  brakeman,  in  which  the 
company  was  charged  with  negligence  in 
providing  a  defective  brake-rod  or  shaft,  it 
appeared  that  the  rod  broke  just  below  the 
platform  by  reason  of  an  old  flaw  or  latent 
defect.  Uncontradicted  evidence  for  ihc 
company  tended  to  show  that  it  had  exer- 
cised very  great  care  in  selecting  the  niaie- 
rials  and  in  testing  them.  Held,  that  a 
special  finding  that  the  company  had  not 
applied  proper  and  sufiicient  tests  was  not 
supported  by  the  evidence,  and  a  judgment 
based  thereon  should  be  reversed.  Smith 
V.  Chicago,  M.  6^  St.  P.  R.  Co.,  42  IVis.  520, 
li,  Am.  Ry.  Rep.  168. — DlSTlNOUlSHKl)  IN 
Peschel  v.  Chicago,  M.  &  St.  P.  R.  Co.,  17 
Am.  &  Eng.  R.  Cas.  545,  62  Wis.  338; 
Missouri  Pac.  R.  Co.  z/.  Dwyer,  36  Kan.  58. 
Followed  in  Wedgwood  v.  Chicago  &  N. 
W.  R.  Co.,  44  Wis.  44.  Quoted  in  Bessex 
V.  Chicago  &  N.  W.  R.  Co.,  45  Wis.  477. 
Reviewed  in  Flannagan  v.  Chicago  &  N. 
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W.  R.  Co.,  2  Am.  &  Eng.  R.  Cas.  150,  50 
Wis.  462  ;  Ballou  v.  Chica-^o  &  N.  W.  R. 
Co.,  5  Am.  &  Eiig.  K.  Cas.  4S0,  54  Wis.  257. 
41  Am.  Rep.  31. 

(51  a. nesliycnce     in    inansisc" 

iiH'iit  and  operation  of  trains,  cars, 
j,j,._i^-_ Where  there  is  evidence  that  a  new- 
ly liiid  traci<  was  uneven,  that  it  contained 
short  curves  caused  by  the  sliding  of  tiie 
track  on  the  wet  clay,  that,  in  phices,  one 
side  of  the  track  was  raised  while  the  other 
had  sunk,  and  that  the  cars  swayed  from 
side  to  side  in  such  a  manner  as  to  induce 
those  upon  them  to  believe  that  there  was 
dant;tr  that  the  train  would  be  ditclied,  tiie 
jury  are  warranted  in  finding  that  the  train 
was  run  at  a  rJangerou-s  rate  of  speed, 
although  no  wit-ness  testified  specifically 
that  the  speed  was  too  great  to  be  safe. 
Mi-loy  V.  Chicago  &>  N.  IV.  A\  Co.,  38  /Im. 
&•  Kiii;-.  K.  Cas.  130,  77  /o7iJa  743,  42  JV.  IV. 
Rep.  563. 

Evidence  that  the  plaintifT  was  working 
under  a  certain  car  standing  upon  defend- 
ant's track,  and  was  so  situated  tiiut  lie 
couid  not  see  an  engine  approaching  on 
that  track  from  either  direction,  and  that 
while  so  working  he  was  injured  by  the  car 
being  suddenly  moved  over  him  by  a  train 
backing  against  it,  will  not  support  the  es- 
sential averment  of  the  complaint,  "that 
the  defendant  carelessly  and  negligently  and 
without  any  notice  or  warning  to  plaintiff 
backed  or  ran  an  engine  against  said  car  so 
as  to  set  the  same  in  motion  "  ;  and  in  such 
rase  the  denial  nf  a  motion  for  a  new  trial, 
based  upon  the  insuiriciency  of  the  evidence 
to  sujjport  the  \erdict,  is  error.  Siveeiu-y  v. 
Grid'.  Falls  iS-»  C.  R.  Co.,  \\  Mont.  523,  29 
Rac.  Rrp.  15. 

Plaiiiliil  was  employed  in  repairing  a  rail- 
road i)ridge.  As  a  passenger  train  passed 
at  a  speed  of  about  30  miles  an  hour,  an  iron 
coupling  pin  was  thiown  by  the  wheel  of  a 
car  and  struck  [jlaintilT.  The  workmen  re- 
])airing  the  bridge  testified  that  the  pin 
(  ould  not  have  l)een  thrown  from  the  bridge, 
as  the  repairs  required  them  to  make  a 
close  examination  of  it.  The  pin  was  simi- 
lar to  that  used  on  the  cars  in  the  train 
causing  the  accident.  Held,  that  although  a 
trainman  who  helped  to  make  uji  the  train 
testified  that  he  looked  for  a  loose  pin  just 


*  Injury  to  eniplovL-.     Der.nilment  .ilone  not 
suninciu  to  Bhow  negligence,  see  48  A.M.  &  Eng. 


R.Cas.  224,  ixlotr. 


before  the  train  started  and  found  none,  the 
evidence  was  sufficient  to  justify  a  finding 
that  the  pin  was  upon  the  platform  of  a  car, 
and  that  in  falling  from  the  platform  it  was 
struck  or  taken  up  by  the  car  wheel  and 
thrown  against  the  plaintiff.  Doyle  v.  Chi- 
cago, St.  P.  <3^  A'.  C.  R.  Co.,  39  Am.  &^  Eng, 
R.  Cas.  314,  77  hnva  C07,  42  N.  JV.  Kep.  555. 
Cars  were  detached  for  the  purpose  of 
weighing  them,  and  were  then  "kicked" 
down  the  track  where  they  were  couj)lcd  into 
a  train,  and  plaintiff,  who  was  engaged  in 
doing  the  coupling,  was  injured  by  one  that 
was  running  faster  than  usual.  Plaintiff 
testified  that  he  turned  to  get  out  of  the 
way,  but  was  caught  on  account  of  the  ex- 
cessive speed,  and  that  the  cars  could  have 
been  moved  slower.  Held,  not  sufficient  to 
show  negligence  on  the  part  of  the  com- 
pany, especially  where  plaintiff'  admitted 
that  twice  before  cars  had  been  run  as  fast, 
and  that  he  had  refused  to  make  the  coup- 
ling and  kept  out  of  the  way.  Woods  v.  St. 
Paul  &^  D.  R.  Co.,  39  iMinn.  435,  40  N.  W. 
Rep.  510. 

Plaintiff  was  engaged  in  running  slag 
from  defendant's  works  on  cars  to  where 
it  was  dumped.  Before  reaching  the  dump, 
the  body  of  the  car  on  which  plaintiff  was 
seated  became  unhooked  from  the  truck, 
causing  the  injury  complained  of.  The 
body  was  a  movable  one,  and  was  so  con- 
structed as  to  allow  it  to  be  turned  so  as 
to  dump  the  slag  by  unfastening  the  hooks. 
The  plaintiff  claimed  that  the  accident  was 
caused  by  other  employes  not  properly 
fastening  the  hooks  before  the  car  was 
started,  wl.ich  was  supported  by  some  evi- 
dence, lleld,  that  a  verdict  in  his  favor 
would  not  be  disturbed.  Soderinan  v.  Troy 
S.  (Sr-  /.  Co.,  53  N.  Y.  S.  R.  67S. 

A  judgment  against  a  railroad,  for  an  in- 
jury to  one  temporarily  acting  as  conductor 
of  a  freight  train,  in  being  thrown  to  the 
ground  b)'.  a  sudden  jerk,  reversed  as  against 
the  weight  of  evidence.  Columbus,  C.  &*  I. 
C.  R.  Co.v.  Troesch,  57  ///.  155,  10  Am.  Ry. 
Rep.  451. 

Evidence  held  not  to  show  that  the 
whistle  was  not  sounded  or  that  the  bell 
was  not  rung  on  the  approach  of  an  engine 
which  ran  over  and  killed  a  section  man 
working  on  the  track.  Betigtson  v.  C/iieago, 
St.  P.,  M.  <Sm  O.  R.  Co.,  47  Ahttti.  4S6,  50  A^. 
JV.  Rep.  531. 

61 JJ.  neg:liffei»''o  in  not  prop- 
erly nianninfj^  hand-car. — An  employe 
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who  sues  for  injuries  received  in  operating 
n  hand-car,  will  n'ot  be  permitted  to  recover 
on  tlie  yrouiid  tiiat  the  c<3nip,my  failed  to 
furnish  a  sullicient  number  of  men  to  o[>er- 
ate  the  car,  where  he  testilied  on  the  trial 
that  the  injury  was  occa.sioned  l)y  the  im- 
proper loc.iiion  of  a  ke;.;  of  water  on  a  hand- 
car, llarly  v.  St.  Louis,  I.  M.  &^  S.  R.  Co., 
95  >'/«'.  J'Jii,  14  //Vj7.  Kt-p.  760,  S  .V.  ir.  Rep. 
502. 

<>14.  lU'filiseiK'c    ill   .selcotiny 

iiKUiiipeteiit  oiuployes. — An  engineer 
ill  ciiarge  of  a  train  was  runmng  at  some 
speed  into  a  railroad  yard,  his  train  being 
behind  time,  when  tlic  engine  ran  into  a 
misplaced  switch  negligently  left  open  by  the 
engineer  or  men  in  charge  of  another  train. 
The  fireman, seeing  the  danger,  jumped  oil; 
but  tlie  engineer,  locjking  ahead,  did  not 
perceive  the  danger,  and  was  killed  in  the 
collision  which  ensued.  It  appeared  that 
tlie  train  was  moving  faster  tiian  the  rules 
of  the  company  allowed  ;  but  the  same  was 
ijchind  sclier.ule  time,  and  in  tliat  case  a 
moderate  increase  in  speed  was  permitted. 
It  appeared,  furtlier,  that  it  was  impossible 
for  decedent  to  keep  to  schedule  time,  and 
tiiat  the  officers  of  the  railroad  company 
knew  this  fact,  and  that  in  consequence 
trains  came  in  often  more  swiftly  than  was 
allowed  by  rule.  Decedent  on  approaching 
the  switcli  could  not  have  seen  tliat  it  was 
open.  There  was  also  evidence  to  show 
that  those  whose  duty  it  was  to  make  the 
switch  safe  were  not  competent  to  discharge 
the  duties  assigned  them,  nnd  that  the  com- 
pany did  not  use  ordinary  care  in  selecting 
them,  and  had  notice  of  their  incompetency. 
In  an  action  by  the  administratrix  of  de- 
cedent to  recover  damages  for  his  death 
— hfhl:  fi)  that  plaintiff's  decedent  was  nox. 
guilty  of  contributory  negligence  ;  (2)  that 
there  was  such  evidence  of  negligence  on 
tlie  p.irt  of  the  defendant  as  would  warrant 
the  court  in  supporting  a  verdict  for  the 
plaintiff.  Peuii^vkuxiiia  Co.  v.  Roiiiy,  12  Aiit. 
&»  Eng.R.  Cas.  223,  Z()Ind.  453,46  .-/;;/.  Rep. 

'73. 
<»15.    Avilful   iiofjlifjoiico.  —  A 

brakeman  was  killed  by  the  sudden  starting 
of  the  train,  while  proceeding  to  open  a 
switch.  It  appeared  that  it  was  not  the  duty 
of  the  brakeman  to  open  the  switch,  unless 
told  to  do  so  by  the  conductor ;  that  on  this 
occasion  when  three  miles  out  the  conductor 
had  sai(f  that  lie  w.ould  switch  at  the  place  of 
tiie  accident,  but  before  reaching  the  point 


changed  his  mind  ;  that  the  decedent  did 
not  hearthis.  Held,  not  sufficient  evidence  to 
establish  the  fact  that  the  conductor  ordered 
decedent  to  switch,  and  not  sufficient  to 
support  a  charge  of  wilful  killing.  Kentucky 
C.  R.  Co.  \.  Janiescn,  {Ky.)  20  S.  W.  Rep. 
258. 

01(».  To  show  coinpaiij's  lU'gli- 
fjfciu'O  was  proxinialo  <;auso.— While 
the  conductor  on  a  street-car  was  applying 
a  defective  brake  it  yielded  siiddenl}-,  throw- 
ing his  breast  violently  against  the  handle, 
which  was  followed  by  hemorrhages  and  in- 
llammaiion  of  the  lungs  ;  one  of  his  lungs 
was  diseased,  but  tlie  evidence  as  to  whether 
he  liad  so  suffered  before  was  conllicting, 
and  tended  to  show  that  the  ills  he  actually 
sulfered  were  due  to  the  accident.  J/e/d, 
that  a  verdict  in  his  favor  would  not  be  dis- 
turbed. Neiohart  v.  ^S7.  Paul  City  R.  Co.,  51 
Minn.  42,  52  X.  J  J'.  Rep.  9S3. 

017.  To  make  out  a  prima  faoic 
case  of  nej^-liyoiioo.— -d)  IV/ien  stijficienl. 
— To  make  a  prima  facie  case  for  recovery, 
a  railroad  emphive  suing  the  company  for  a 
physical  injury  resulting  from  an  act  in 
which  he  participated,  must  prove  either 
that  he  v.as  not  to  blame,  or  tliat  the  com- 
pany was.  The  latter,  in  reply,  may  defend 
successfully  by  disproving  either  proposi- 
tion ;  tiiat  is,  by  showing  that  the  plaint  ill 
was  to  blame  or  that  the  company  was  not. 
If  both  were  to  blame,  or  if  neither  was, 
the  plaintiff  cannot  recover.  Central  R.  ^- 
B.  Co.  V.  Kenney,  58  Ga.  485,  id  Am.  Ky.  Rep 

•3'- 

Wiiere  a  company  orders  a  section  man 
to  go  to  a  designated  place  on  flie  road,  it 
\s  prima  facie  liable  for  an  injury  caused  to 
him,  without  his  fault,  while  proceeding  to 
the  place  on  a  liand-car,  by  coming  in  colli- 
sion, at  a  short  curve,  with  a  wild  train  of 
which  he  had  not  been  notified,  and  where 
no  rule  existed  requiring  section  hands  to 
keep  a  lookout  for  irregular  trains.  Cin- 
cinnati, /.,  St.  L.  (S-J  C.  R.  Co.  V.  I.ani^,  38 
Am.  i5-*  Fjtj^.  R.  Cas.  25,  118  /;/(/.  579,  21  A'. 
£.  Rep.  317. 

The  proof  makes  out  a  prima  facie  case 
of  negligence,  where  it  is  shown  that  plain- 
tiff's intestate,  while  in  the  employ  of  the 
defendant  company  working  as  a  track 
hand  under  the  immediate  orders  and  su- 
pervision of  a  foreman  or  section  boss,  sus- 
tained injuries  by  reason  of  being  thrown 
against  the  lever  of  a  moving  hand-car,  in 
consequence  of  a  collision   between  a  box 
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npgiic;cntly  arranged  on  the  hand-car  by 
the  foreman,  and  the  platform  of  a  depot ; 
and  the  burden  is  upon  the  defendant  cuni- 
p.iny  to  rebut  the  inference  of  negligence 
fairly  deducible  from  these  facts.  Loii/'s- 
I'ilU'  &^  N.  A".  Co.  V.  \or//uiigtL)ii,  53  .lui.  &^ 
/•.V.^^  A'.  Cas.  262,  91  Tnui.  56,  17  S.  W.  Rep. 
.So'o,  16  L.  R.  A.  26S. — Ai'i'RoviNG  Stokes 
;.■.  Sa'itonstall,  13  Pet.  (U.  S.)  iSi. 

Phiiniirf's  intestate  was  employed  about 
a  yard  as  a  nigiii  watchman,  and  started  to 
cross  a  track  after  he  supposed  a  train  had 
p;!.;sL'd,  but  was  struck  and  killed  by  the 
rear  portion,  which  had  become  detached 
ruid  was  moving  of  its  own  momentum. 
The  evidence  showed  that  the  train  had 
separated  by  reason  of  the  spreading  of  the 
coupling-link,  and  that  the  lights  in  the  yard 
were  poor,  and  there  was  much  other  noise. 
Ih-Id,  that  it  was  enough  to  sliow  prima 
f.uit-  evidence  of  negligence  and  to  entitle 
pl:;intilT  to  a  submission  to  tlie  jury.  Gn'f- 
Jhi  V.  Rostoii  &>  .1.  R.  Co.,  38  yliit.  &>  JC>ii;-. 
R.  Cas.  1 84,  148  Mass.  143,  19  X.  E.  Rep.  166, 
1  L.  R.  A.  698. 

I'laintitI  was  engaged  as  a  helper  in  de- 
fendant's machine  shop  and  was  injured 
while  taking  down  shafting  at  night.  The 
e\idence  showed  that  he  was  directed  to  do 
tlie  work  by  his  foreman,  ami  that  the  tack- 
ling furnished  was  insuflicient,  and  the  shop 
but  poorlv  lighted.  Held,  sutlicient  \.o prima 
facie  show  negligence  on  the  part  of  the 
company.  Harrison  x.  Denver  &^  R.G.  W. 
R.  Co..  7  i^/.i//  523,  27  /'ae.  Rep.  728. 

(2)  Ji7/en  insnj/ieieni. —Thii  mere  fact 
that  an  ap|)liance  proves  to  be  defective 
and  the  servant  is  ■'•ijured  does  not  make 
out,  as  between  master  and  servant,  for  the 
latter,  a  prima  facie  case  of  negligence  on 
the  part  of  the  master.  Jyoiceii  v.  C/iicaj^o, 
n.  &>  A'.  C  N.  Co.,  95  Mo.  26S,  14  U'csf. 
R(p.  744,  8  .v.  /f '.  Rep.  230. 

As  between  the  owner  of  machinery  and 
a  stranger,  an  explosion  of  the  machinery 
will  raise  a  prima  facie  presumption  of  neg- 
ligence on  the  pa.t  of  the  owner,  so  as  to 
throw  on  him  the  burden  of  rebutting  such 
presumption;  but  this  r^ile  does  not  extend 
to  cases  where  a  servant,  who  is  operating 
the  machinery,  or  his  fellow-servant,  is  the 
injured  party.  Krana  v.  W'liite.  8  ///.  A  pp. 
583.-Fol,;.i)WiN(;  Toledo.  W.  &  W.  R.  Co. 
ji.  Moore,  77  111.  217;  Illinois  C.  R.  Co.  v. 
Phillips,  55  111.  194;  Illinois  C.  R.  Co.  v. 
Phillips,  49  111.  234. 

While  a  railroad   company  is  bound   to 


furnish  its  employes  with  ordinarily  safe 
tools  and  machinery,  the  mere  fact  that  a 
car  which  was  the  cause  of  the  employe's 
injury  was  in  an  unsafe  and  dangerous  con- 
flition  is  not /;vwify'ij(V'i.' evidence  of  negli- 
gence on  the  part  of  tiie  employer.  To 
warrant  a  jury  in  tinding  negligence  the 
evidence  should  show  that  the  em[)loyer 
had  previous  knowledge  c)f  the  condition  of 
the  car,  or  t)ught  to  have  had  such  knowl- 
edge, and  failed  to  repair  the  defect  within 
a  reasonable  time.  Mensch  \.  Pennsyl^uinia 
R.  Co.,  53  Am.  (5-»  1-lng.  R,  Cas.  198,  150  /'a. 
S/.  59S,  25  .///.  Rep.  31,  30  W.  A'.  C.  54S.— 
Di.STiNGUiSHiNc;  Pliikidelphia  &  R.  R.  Co. 
V.  Iluber,  12S  Pa.  St.  63.  OUOTIXG  Payne 
T'.  Reese,  100  Pa.  St.  306;  Philadelphia  & 
R.  R.  Co.  V.  Hughes,  119  Pa. 'St.  301. — 
Foi.i.(jwi'.i)  IN  Bradbury  v.  Kingston  Coal 
Co.,  157   Pa.  St.  231. 

Plain  till"  was  at  work  on  a  trestle  some 
twenty  feet  high  "lining"  the  track,  using 
therefor  a  pinch-bar  and  gauge  to  make  the 
width  uniform.  It  was  near  train  time  and 
his  boss  ordered  him  to  hurry.  Seeing  an 
irregular  place  in  the  track  which  should 
be  uniform  in  order  to  make  the  track  safe, 
plaintilT  used  the  pinch-bar  as  a  lever  to 
push  the  track  into  position,  but  failing  to 
move  it  by  the  first  and  second  efforts,  he 
stooped  so  as  to  throw  extra  weight  on  the 
bar,  when  the  wood  of  the  stringer  on 
which  the  bar  rested  sjilit  oil,  and  he  was 
tiuown  to  the  ground  and  injured,  /ie/if, 
not  sulTicient  to  show  a  prima  facie  case  of 
negligence,  and  a  nonsuit  was  properly  al- 
lowed. Gassan'aj  v.  Georgia  Southern  R. 
Co. ,  69  Ga.  347. 

<J18.  To  sljow  contributory  iioj-li- 
j>enoc  of  <'ini)loyc'. — In  certain  cases 
proof  of  custom  is  evidence  as  to  whether 
it  is  negligence  in  a  brakeman  to  ascend  or 
descend  a  ladder  on  moving  freight  cars. 
Flanders  v.  C/iicago.  St.  P..  M.  &^  O.  R.  Co., 
51  Minn.  193,  53  \.  IV.  Rep.  544. — Al'Pl.lK.D 
IN  Chicago,  M.  &  St.  P.  R.  Co.  v.  Carpen- 
ter, 56  Fed.  Rep.  451. 

When  the  evidence  shows  that  plaintiff, 
a  brakeman,  ascended  a  freii^ht  car  in  answer 
to  a  signal  for  brakes,  but  before  reaching 
the  top  of  the  car  was  caught  by  the  awning 
of  a  station  which  projected  within  iS  inciies 
of  the  top  o;  the  car, and  was  thrown  to  the 
ground,  there  is  no  evidence  of  contributory 
negligence  justifying  the  court  in  withdraw- 
ing the  case  from  the  jury,  even  though  the 
engine  might  have  controlled  the  train  under 
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Steam,  if,  at  tlic  time  of  the  accident,  plain- 
tiff's opportunities  of  acquiring  knowledge 
of  the  awtiint;  were  so  few  that  he  might 
reasonably  be  presumed  to  be  ignorant  of 
its  proximity.  Kugcnt  v.  Boston,  C.  &»  M. 
R.  Co.,  3S  Am.  (1^  Eng.  R.  Cits.  $2,  80  A/e. 

(>2,   12  ^l//.  Rip.  797. 

I'iaintitT  wa^.  engaged  in  defendant's  shops 
.'ind  was  injured  by  the  explosion  of  an 
ijineiy  wheel  which  he  ojjerated,  by  reason 
of  inlornal  defects.  Held,  that  the  mere 
fact  that  he  continued  to  run  the  wheel 
after  lie  discovered  it  was  untrue  would  not 
necessaiily  prevent  a  recovery,  but  was  a 
circumstance  \.o  he  considered  by  the  jury, 
toucliing  the  question  of  contributory  neg- 
ligence. MiirtiXiii^li  V.  XCiO  York  C.  &•  //.  R. 
R.  Co.,  23  -X.  ]'.'  .b".  R.  636,  3  A',  v.  Siipp. 

483. 

It  appearing  that  workmen  habitually  rode 
on  the  elevator,  there  being  no  evidence 
that  plaintiff  had  been  warned  net  tj  do  so, 
and  it  not  appearing  that  tiie  d'lfects  in  the 
chain  were  manifest,  or  tiie  defects  in  the 
ratchets— //</r/,  that  the  CDiu't  could  not,  for 
plaint  ill's  alleged  contributory  negligence, 
set  aside  a  verdict  rendered  in  his  favor. 
Miilrcy  V.  Rhoilc  Island  Loiomotivc  Works, 
14  A'.  /.  204. 

(>10.  To  shoNvabsi'iu'eofrinployo's 
foii(ril>nt»>ry  lU'.nligcnco.''- — It  is  not 
necessary  for  plaintiff  to  show  by  direct  and 
positive  evidence  that  the  injured  eni[)loye 
was  at  the  time  of  the  injury  in  the  line  of 
his  duty  and  exercising  proper  caie,  but  it 
is  siillicieiit  if  such  is  the  reasonable  infer- 
ence from  the  f.icts  jirovcd.  Such  inference 
cannot  be  drawn,  however,  where  the  facts 
are  simiiiy  not  inconsistent  with  it.  Pcrigo 
V.  C'/'/ /(■(?;,■(),  R.  I.  &^  r.  R.  Co.,  55  /o7i'a  326,  7 
X.  11:  Rep.  627. 

So  where  an  engineer  upon  a  railroad, 
who  was  killed  by  defects  in  a  foot-board, 
was  shown  to  be  a  competent  and  ciireful 
servant  in  his  eni|)loyment,  aiul  he  was  seen 
a  few  minutes  before  his  death  in  the  ob- 
servance of  due  care — //<■/(/,  that  it  could  not 
properly  be  said  there  was  an  entire  want  of 
evidence  on  this  branch  of  the  case.  Mis- 
souri Furnace  Co.  V.  .'Ibcnd,  107  ///.  44;  affirm- 
ing 9  ///.  -///.  319. 

The  juiy  may,  in  determining  plaintiff's 
contributory  negligence,  consider  whether 

•  *  As  to  how  far  emp1o\-6  can  rcbul  charge  of 
contributory  nt'Riigence  by  showing  that  he 
acted  in  obedience  to  orders,  see  note,  17  L.  R. 

A.  f)02. 


the  service  he  undertook  to  perform  was  re- 
quired by  a  superior  to  be  done  with  rapid- 
ity and  promptness  in  an  emergency  which 
demanded  his  exclusive  attention.  St.  Louis, 
I.  M.  &>  .S".  A'.  Co.  V.  Higgins,  44  Am.  &^ 
Eng.  R.  Cas.  541,  53  Ark.\i'6,  14  S.  W.  Rep. 

653. 

The  evidence  tended  to  show  that  it  was 
customary  to  examine  trains  in  motion,  and 
that  the  iilaintilT  was  inspecting  such  a 
train;  that  another  train  came  upon  him 
unexpectedly  and  rapidly,  without  such  warn- 
ing and  signal  as  he  might  well  expect  to 
have;  that  his  duty  called  upon  him  to  work 
in  dangerous  places,  where  it  would  be  care- 
less for  ordinary  persons  to  go,  and  that  there 
was  a  brakeman  upon  ihccoming  train  who, 
according  to  the  usual  custom,  and  in  the 
proper  discharge  of  his  duty,  would  cither 
slacken  the  speed  of  the  train  or  give  sulli- 
cient  warning  to  enable  the  plaintilY  to  g(-t 
out  of  the  way.  Hcl<i,  that  there  was  sidh- 
cient  evidence  for  the  jury  that  the  plaintill 
was  in  the  exercise  of  tlue  care.  Stefft-  v. 
0/d  Colony  R.  Co.,  156  Mass.  262,  30  A'.  E. 
Ri-p.  1137. 

(>UO.  To  sliov.  what  risks  wore  as- 
siiiiumI. — The  fact  that  a  brakeman  had 
general  knowledge  of  the  neglect  of  the 
company  to  keep  its  track  clear  about  its 
wood  yards  does  n<Jt  conclusively  show  that 
he  assumed  all  the  risks  arising  therefrom, 
especially  if  he  did  not  know  of  the  obstruc- 
tions on  the  track  at  the  phice  where  he 
was  injured  ;  and  it  is  a  question  for  the 
jury  in  such  a  case  whether  he  was  guilty  of 
negligence  in  remaining  in  the  emi)loy  of 
the  company.  Hulcltan  v.  Green  Bay,  IV, 
&->  St.  P.  R.  Co.,  31  Am.  &^  Eng.  R.  Cas. 
322,  68  JTis.  520,  32  A\  ]V.  Rep.  529. 

(>21.  Prepoiideraiu'c  of  ovidcin'c. 
— The  grcmnd  of  an  employer's  liability  for 
injuiies  received  by  an  employe  while  oper- 
ating machinery  is  not  danger,  but  negli- 
gence; and  the  employe  must  show,  by  at 
least  a  fair  preponderance  of  the  evidence, 
tluit  the  injury  vvtis  caused  by  the  negli- 
gence alleged.  Eordw.  Anderson,  139  Ba. 
St.  261,21  At/.  Rep.  18. 

In  an  action  based  upon  negligence  in 
failing  to  keep  the  cars  in  repair,  the  plain- 
tiiT,  an  employe,  must  not  only  establish,  by 
a  preponderance  of  evidence,  that  liis  own 
negligence  did  not  contribute  to  the  injury, 
'but  also  that  he  was  ignorant  of  the  defects 
which  resulted  in  the  injury.  Be/air  v.  C/ii- 
cago  &^  N.    IF,   R.   Co.,  43  Iowa  662,    14 
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A»i.  Ky.  Rep,  575.— Applied  in  Bennett  v. 
Nortliern  Pac.  R.  Co.,  2  N.  Dak.  112. 

Where  an  employe  seeks  to  recover  dam- 
ages on  the  grounds  that  the  company  was 
guilty  of  culpable  negligence  in  furnishing 
for  use  an  engine  so  unmanageable  and  so 
ill  constructed  as  to  be  unfU  for  business, 
and  in  employing  and  retaining  in  its  ser- 
wcc  ;ui  engine  driver  who  was  unskilful,  im- 
prudent, and  reckless,  alleging  that  these 
l.icis  were  known  to  the  company,  or  could 
iiave  been  by  the  exercise  of  diligence,  but 
of  which  the  plaintiff  was  totally  ignorant, 
ami  by  reason  of  one  or  the  other  of  the 
negligent  acts  charged  he  was  injured  while 
in  the  exercise  of  due  care,  he  is  bound  to 
show  the  negligent  acts  charged  by  a  pre- 
ponderance of  evidence,  and  that  the  com- 
pany knew  the  facts,  or  could  have  known 
Uuni  bv  the  exercise  of  diligence.  Cohan- 
bus,  C.  S^  I.  C.  /v'.  Co.  V.  Troesch,  68  ///. 
545.— Applikh  in  Pulhnan  Palace  Car  Co. 
V.  Laack,  143  HI.  24:.  Ouoteu  IN  Chicago 
&   N.  \V.   K.  Co.  V.  Scheuring,  4  111.   App. 

53.V 

r»22.  W«Mglit  to  be  yivoii  to  cir- 
('iiiiistaiitial  evMh'iK'o. — In  determining 
whether  ordinary  care  was  exercised  by  the 
injured  party,  the  jury  may  be  instructed 
th.it  the  hazardous  nature  of  the  einploy- 
niLMit  mav  be  considered,  and  that  they 
should  j;ive  due  weight  to  the  instincts  and 
presumptions  which  naturally  lead  men  to 
avoid  injury  and  preserve  their  own  lives. 
Wiiyw  lUinois    C.   A'.    Co.,  J^o  Anca   341,  8 

,////.    .Vl'.     A'f/>,     400.  —  DlSTIXCJUlSHKD     IN 

Whit.ett  V.  Chicago,  R.  I.  &  P.  R.  Co.,  22 
Am.  fi  Eng.  R.  Cas.  336,  67  Iowa  150;  Dun- 
lavy  V.  Chicago,  R.  I.  &  P.  R.  Co.,  66  Iowa 
435.  FoLi.owKU  IN  Kitteringhain  v.  Sioux 
City  &  P.  R.  Co.,  iS  Am.  &  Eng.  R.  Cas.  14, 
6:  Iowa  285;  Reynolds  7/.  Keokuk,  72  Iowa 

371. 

Where  there  is  evidence  that  a  sw'itch- 
niiin  could  easily  and  more  safely  have  un- 
coupled the  cars  before  the  engine  started  or 
aftur  it  stopped,  the  jury  should  be  si)ecifi- 
c.illy  instructed  that  they  should  consider 
this  fact  in  connection  with  the  condition  of 
the  track,  the  absence  of  run-boards,  and  all 
the  other  circumstances  throwing  light  on 
the  ([uestion,  in  determining  whether  or  not 
the  switchman  was  guilty  of  contributory 
negligence.  Pieart  v.  Cliican^o,  R.  I.  <S^  /'. 
A'.  Co.,  82  Iowa  14S,  47  .V.   \V.  Rep.  1017. 

The  jury  may  judge  from  the  ajipearance 
and  conduct  of  a  witness  whether  he  is  com- 


petent to  perform  the  duties  of  car  inspector. 
Keith  V.  Ntiv  Haven  &^  N.  Co.,  23  Am.  &^ 
Eng.  R.  Cas.  421,  140  Mass.  175,  3  yV.  E. 
Kip.  28. 

In  determining  the  question  of  the  con- 
tributory negligence  of  an  operator  whose 
duty  lies  in  the  line  of  danger,  all  of  the  cir- 
cumstances must  be  considered,  and  par- 
ticularly those  exigencies  which  render  the 
prompt  performance  of  his  duty  necessary. 
Irvine  v.  Elint  &^  P.  M.  R.  Co.,  53  jlin.  &> 
Eng.  R.  Cas.  210,  89  J//V//,  416,  50  ^V.  \V, 
Kep.  1008. 

The  court  refused  to  instruct  the  jury 
that  it  was  plaintiff's  duty,  as  engineer  of  a 
passenger  train,  to  use  the  utmost  human 
care  and  foresight  for  the  safety  of  his  train, 
but  instructed  them  that  he  owed  the  de- 
fendant the  duty  of  i;xercising  ordinary 
care  and  diligence  in  the  performance  of 
his  duty — that  is,  such  care  a?,  persons  of  or- 
dinary prudence  woidd  exercise  under  the 
same  circumst.mces  ;  that  whether  plaintiff 
exercised  that  degree  of  care  was  to  be  de- 
termined in  view  of  all  the  circumstances, 
such  as  the  liability  to  danger  at  the  time, 
the  nature  and  extent  of  the  danger,  and 
the  Consequences  that  might  be  expected  to 
result  from  a  want  of  care;  that  the  care 
must  be  commensurate  with  the  risks  of 
the  situation.  Held,  that  this  correctly 
stated  the  rule  of  law  applicable  to  the  case. 
Hall  V.  Chicago,  B.  &=  A\  R.  Co.,  46  J/inn. 
439,  49  A^    IJ\  Rep.  239. 

Plaintiff  was  employed  on  a  float  which 
transferred  cars  across  a  harbor,  and  was  in- 
jured on  a  dark,  foggy  night  by  his  foot  be- 
ing caught  between  the  float  and  the  keys 
or  latches  of  a  bridge  in  a  slip,  used  for 
making  the  float  fast  to  the  bridge.  Held, 
that  the  defendant  was  entitled  to  a  charge 
"  that  the  lack  of  power  to  see,  owing  to  the 
darkness,  as  plaintiff  alleges,  must  be  taken 
into  account  by  the  jury,  and  the  conduct 
of  i)laintiff,  so  hindered  and  embarrassed  by 
the  fact,  must  be  considered,  and  he  must 
satisfy  the  jury  that  his  action,  in  the  pe- 
culiar situation  in  which  he  found  himself, 
was  such  as  a  reasonable  and  prudent  man 
would  have  observed  under  like  circum- 
stances." Hart  V.  Pi  'laiiiare,  L.  &->  If.  R. 
Co,  51  A^.  I'.  5.  R.  291,  67  Ht/n  648,  tnew., 
22  A'.  V.  Supp.  3. 

Defendant  was  also  entitled  to  a  charge 
that  "  if,  as  the  plaintiff  claims,  it  was  dark, 
so  that  he  was  unable  to  observe  or  discover 
the  projecting  latches,  and  the  danger  to 
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which  he  was  exposed  from  tliem,  it  was  his 
chity  to  lie  more  vi.i;ilaiU  and  careful,  and  to 
exercise  a  higher  dej;iee  of  care  to  avoid  in- 
jury or  ex[)osure,  tlian  if  it  had  been  day- 
lis^lit,  or  if,  by  the  u.se  of  his  sense  of  sigiit, 
he  could  have  discijvered  the  condition  of 
the  latches,  and  his  liai)ilityto  injury  there- 
friini."  Hiirtx.  Ih-la-^'are,  L.  &"  W.  R.  Co., 
51  X.  Y.  S.  A'.  291,  67  Hun  648,  Dtcm.,  22 
iV.   Y.  Sii/ifi.  3. 

A  railroad  empio)^  ?ned  his  company  for 
personal  injuries  claimed  to  have  been 
caused  by  a  defective  hand-car  and  a  defec- 
tive lail.  The  defense  was  made  that  the 
injuries  were  the  result  of  plaintiff's  own 
contributory  ne^li^'ence.  /A7,/,  no  error  for 
the  court  to  instruct  the  jury  that  in  deter- 
miniu!^  whether  tiiere  was  C(jntributory 
nej^ligcnce  in  operating  the  car  and  using 
the  track,  the  jinjiniseof  the  section  master 
to  repair  the  track,  and  the  fact  that  he  had 
sent  the  car  to  the  shops  for  repairs  and 
again  put  it  in  use,  might  be  considered. 
Missouri  J\ic.  R.  Co.  v.  James,  ( Tex.)  lo  6". 
W.  Rep.  332. 

({.  Presumptions. 

02;j.  Geiiorally.— Where  a  telephone 
was  placed  in  defendant's  switch  yard  for 
the  very  purpose  of  communicating  with 
the  office,  and  an  employe  who  had  charge 
of  the  switch  crew  in  making  up  trains  com- 
municated by  such  telephone  to  the  ofiice 
the  fact  that  the  car  in  question  was  out  of 
order,  and  received  the  reply  from  some  one, 
"  If  she  will  hold  together,  send  her  off" — 
/u/(t  in  the  absence  of  evidence  to  the  con- 
trary, that  it  must  be  presumed  that  the 
communication  was  made  to  and  answered 
l)y  some  one  having  authority  to  give  direc- 
tions as  to  the  matter  inquired  about,  and 
that  evidence  of  such  communication  was 
properly  admitted  against  defendant  in  an 
action  i)ased  on  a  personal  injury  caused  by 
tlie  defective  car.  Reed  v.  Burliiiiiton,  C. 
R.  &•  N.  R.  Co.,  31  Ai)i.  &>  Eug.  R.  Cas.  190, 
72  [.nun  166,  33  iV.  IV.  Rep.  451. 

024.  Presumption  that  company 
has  discharged  its  duty. — In  an  action 
for  injuries  sustained  on  account  of  defec- 
tive machinery,  it  is  presumed  that  the 
master  has  discharged  his  duty  to  the  ser- 
vant by  providing  suitable  appliances  for 
the  use  of  the  servant  in  the  emplovment 
and  in  keeping  them  in  proper  condition  ; 
and  this  presumption  can  be  overcome  only 
by  affirmative  proof,  either  direct  or  cir- 


cumstantial, of  negligence  on  the  part  of 
the  master. '  Negligence  cannot  be  inferred 
from  the  mere  happening  of  an  accident ; 
and  if  the  circumstances  relied  upon  to 
show  negligence  are  consistent  witli  ordi- 
nary care  on  the  part  of  the  master,  tlie 
charge  of  negligence  will  fail  for  want  of 
proof.  Kiiicaiilx.  OfVifoii  S.  L.  is^  U.  N.  R, 
Co.,  53  Am.  &^  Eiig.  R.  Cas.  218,  22  Oit-g. 
35,  29  Rac.  Rep.  3,— Rkvikwing  Ciiicago  & 
E.  I.  R.  Co.  V.  Hagar,  11  III.  App.  498. 

In  the  absence  of  proof  to  the  contrary, 
there  is  a  presumption  tliat  iron  used  in  the 
construction  of  a  car-brake  is  of  good  qual- 
ity, and  the  jury  should  be  so  instructed, 
rhiladelpliia  &^  R.  R.  Co.  v.  Ifug/us,  33  ^-Im. 
&•  I-^iig.  R.  Cas.  348,  1 19  J'a.  .S7.  301,  11  Cent. 
Re/>.  S22,  13  At/.  Rep.  2S6,  21  //'.  A'.  C.  166. 

While  a  man  was  under  a  car,  repairing  it, 
a  train  was  run  into  it,  the  brakeman  thereon 
being  unable  to  sto[)  its  nionieniuui,  and 
the  repairer  was  injured.  Held:  (i)  that 
the  injury  was  due  to  the  negligence  of  a 
co-servant,  if  attributable  at  all  to  the  fatdt 
of  the  brakeman ;  (2)  that  the  company 
would,  in  the  absence  of  evidence  showing 
the  contrary,  be  presumed  to  have  provided 
a  proper  place  in  which  to  repair  the  cars; 
(3)  that  if  the  place  of  doing  the  work  was 
improper,  the  fact  should  have  been  affirma- 
tively proved.  Caviplhll  v.  Peinisylvauia  R. 
Co.,  {Pel.)  24  Am.  &>  J-.'fijf.  R.  Cas.  427,  2  .,•///. 
Rep.  4S9. 

<>25.  Presumption  of  company's 
negligence,  jjencrally. —  In  an  action 
by  an  employe  for  an  injury  resulting  from 
the  negligence  of  other  agents  or  employes 
of  the  company,  the  presumption  is  that  he 
was  free  from  fault  or  negligence,  and  that 
the  company  is  to  be  charged  with  neg- 
ligence on  the  part  of  its  agents.  Thompson 
v.  Central  R.  &'  B.  Co.,  54  Ga.  509. 

Railroad  companies  are  not  liable  to  em- 
ployes as  they  are  to  passengers,  and  in  an 
action  by  an  employe,  or  by  one  who  sues 
for  the  death  of  an  employe,  it  must  be 
shown  that  such  employe,  at  the  time  the 
injury  was  received,  was  free  from  fault,  or 
that  the  defendant  company  was  in  fault, 
before  any  presumption  of  negligence  will 
arise  against  the  company.  East  Tenn.,  V. 
&>  G.  R.  Co.  V.  A/a/of,  31  Am.  &•  Eng.  R. 
Cas.  352,  77  Gil.  237,  2  .S".  E.  Rep.  941. — Re- 
viewed IN  Smith  V.  East  &  W.  R.  Co.,  84 
Ga.  183. 

An  employer  cannot  be  assumed  to  be 
guilty  of  negligence,  until  the  facts  appear 
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wliicli  autliorize  the  conclusion  iliat  lie 
wiongfiiily  violated  liisduty.  J/oosicr  Stone 
Co.  V.  McCain,  133  Ind.  231,  31  X.  E.  Kep. 
956. 

That  a  railroad  company  furnished  its 
cinployo  with  a  lamp  which  became  extin- 
;;iiisl)ed  whilsi.  the  latter  w.is  makiuj;;  a  sisj;- 
nal  with  it  in  the  usual  way,  raises  no  pre- 
sumption that  the  company  was  neslii^ent. 
East  Tcnn.,  V.  6^  O.  A'.  Co.  v.  Suddcth,  td 
C,a.  388,  1 2  S.  E.  Rep.  6S2. 

If  the  mere  fact  tiiat  the  car  upon  which 
the  injured  employe  was  engaged  at  the 
time  of  the  injury  was  then  off  the  track 
creates  a  presumption  of  ncj^ligence  on  the 
part  of  the  company,  or  some  of  its  em- 
ployes, //  seems  that  sucii  presumjHion  is 
rcbuttcfl  where  it  has  been  shown  positively 
that  the  track  was  in  good  order,  the  en- 
tjine,  car,  etc.,  in  good  repair,  and  the  train 
properly  manned,  and  not  run  at  a  diuiger- 
ous  speed;  and  it  is  then  incumbent  on  the 
plaintilT  to  make  further  proof  of  negligence 
on  the  part  of  the  company.  Lockwood  v. 
Chicago  iF'  N.  IV.  R.  Co.,  6  A/ii.  (S^  Eng.  R. 
Cos.  151,  55  IJ'is.  50,  12  A',  ff.  Rep.  401. — 
OuoTKD  IN  Baltzer -/.Chicago,  M.  &  N.  R. 
Co.,  S3  Wis.  459. 

()2(».  As  nriNiiig-  from  iiiore  proof 
of  injury. — As  between  master  and  ser- 
vant no  presumption  of  negligence  arises, 
on  the  part  of  the  master,  from  the  mere 
fact  that  the  servant  has  been  injured  while 
ill  ills  employ.  Joliet  Steel  Co.  v.  S/iiclds, 
146  ///.  603,  34  A'.  E.  Rep.  1 108.  S/iort  v. 
AVw  Orleans  &•  N.  E.  R.  Co.,  69  Miss.  848, 
13  So.  Rep.  826. 

But  where  the  accident  occurs  through  a 
particular  defect,  unrler  circumstances  from 
which  the  jury  may  see  that  there  was  neg- 
ligence in  not  curing  the  defect,  this  is 
prima  facie  evidence,  and  sufficient  to  fix 
the  liability  of  the  defendant,  uidess  it  can 
explain  that  it  used  d'v  care  with  regard  to 
the  defect.  Smith  v.  Memphis  &>  L.  R.  R. 
Co.,  18  Fed.  Rep.  304. 

So  held,  where  an  accident  resulted  from 
an  accidental  detachment  of  part  of  the  cars 
of  a  train.  Tuttle  v.  Chicago,  R.  I.  &^  P.  R. 
Ci>.,48  lo^va  236.— Distinguished  in  Kuhns 
7'.  Wisconsin,  I.  &  N.  R.  Co.,  70  Iowa  561. 
OuoTF.D  IN  Brann  z/.  Chicago,  R.  I.  &  P.  R. 
Co.,  53  Iowa  595. 

If  a  company  furnishes  to  a  contractor, 
for  use  in  constructing  an  extension  of  its 
ri'ad,  one  of  its  locomotives,  together  witli 
the  engineer  and  fireman  employed  thereon, 


and  the  latter,  .emaining  in  the  service  of 
the  railroad  company,  is,  without  fau.t  or 
his  part,  injured  by  the  running  of  su^n 
locomotive,  tiie  presumjilioii  of  law  arises 
that  the  injury  was  occasioned  by  the  neg- 
ligence of  the  railroad  ci^nipany.  The  gen- 
eral rule  on  this  subject  is  not  changed  be- 
cause at  the  time  of  the  injury  neither  the 
engineer  nor  the  fireman  was  er.gagod  in  the 
usual  and  ordinary  business  of  the  company 
as  a  common  carrier  of  freights  and  passen- 
gers. Savannah  &^  JV.  R.  Co.  v.  Phillips, 
90  Ga.  S29,  17  S.  E.  Rep.  82. — Al'l'i.vixo 
CJcorgia  R.  &  B.  Co.  7'.  Miller,  90  (ia.  571. 
Distinguishing  Central  R.  &  B.  Co.  v. 
Kenney,  58  Ga.  485. 

027.  or    i>rool    of    ilofoots    in 

track  or  iitat'liinrry.  —  Where  a  ser- 
vant was  injured  by  the  breaking  of  a  chain 
used  in  raising  a  derailed  anrl  wrecked  car, 
the  mere  fact  of  the  breaking  of  the  chain 
is  not  sufiicicnt  to  authorize  any  inference 
or  presumption  that  the  master  had  f.iiled 
to  exercise  reasonable  caie  in  its  selection. 
Erymer  v.  Southern  Pac.  Co.,  90  Cal.  496,  27 
Eac.  Rep.  371. 

There  must  be  evidence  of  negligence 
connecting  liim  with  the  injury.  The  mere 
fact  that  machinery  proves  defective  and 
that  an  injury  results  therefrom,  docs  not 
fix  the  master's  liability.  Johnson  v.  Chesa- 
peake &•  O.  R.  Co.,  36  IV.  Va.  73,  14  5.  E. 
Rep.  432. 

Where  the  judge  charged  the  jury  "that, 
if  the  car  was  overturned  by  reason  of  any 
defect  in  said  car,  or  of  the  track  on  which 
it  was  running,  this  is  in  itself  presumptive 
evidence  of  negligence  on  the  part  of  the 
defendant,  and  the  burden  is  then  on  the 
defendant  to  show  that  there  has  been  no 
negligence  whatever"  —  held,  that  as  be- 
tween master  and  servant,  such  presump- 
tion of  negligence  does  not  so  arise,  and 
the  charge  was  erroneous.  Minty  v.  Union 
Pac.  R.  Co.,  2  Idaho  437,  21  Pac.  Rep.  660. 

028.  Presuniptio"  <>f  <l»«-'  «'aro  on 
employe's  part.— The  presumption  of 
law,  that  the  plaintiff's  husband,  being  an 
employe  of  the  road,  is  without  fault,  arises 
only  when  he  is  disconnected  with  the  duties 
about  the  particular  business  which  resulted 
in  his  hurt ;  if  he  himself  was  engaged  in  the 
very  act  which  resulted  in  his  death,  no  such 
presumption  will  arise,  but  the  omis  is  upon 
the  plaintiff  to  show  that  either  her  hus- 
band was  without  fault,  or  that  the  com- 
pany's other  employes  were  at  fault,  before 
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the  I'ftus  is  sliified  on  the  company  to  de- 
fend. Central  A'.  &>  Jl.  Co.  v.  Scars,  59  Ga. 
436.  — Following  Central  K.  cS:  li.  Co.  v. 
Kelly,  58  (i,i.  107.— QuoTKl)  IN  Savannah, 
F.  &  \V.  K.  Co.  V.  IJarber,  71  Ga.  644; 
Wcsleiii  &  A.  K.  Co.  7>.  Vundiver,  85  Ga. 

47". 

<»:ii».  l»r<'siiiiii»tioii  ol"  in'j'lljjt^nco 
OM  iMiu>loy«''.s  part.  Nej,dij;eiice  on  the 
part  ol  the  servant  will  not  be  jjresunicd 
where  the  fact  of  such  nej^ligcncc  is  not 
fonnil  by  the  jury  or  referee  before  whom 
tlu;  cause  was  tried.  h'it\i,ntn  v.  Wt'siern  R. 
Co.,  8  A'.  ]'.  175. 

Wliere  the  [jlaintilT  entered  upon  a  danger- 
ous occiii)ation  in  the  service  of  the  defend- 
ant, and  became  aware  of  certain  defects  in 
tlie  mine  and  made  known  the  defects  to  the 
sup(;rintcndent  of  the  defendant,  and  the 
suijerintcndcnt  promised  to  remedy  the  de- 
fects, the  presumption  of  contributory  negli- 
gence on  the  part  of  the  plaintifT  is  removed, 
and  a  case  presented  for  the  jury.  Kcddon 
V.  Uuio)i  Pac.  R.  Co.,  5  Utah  344,  15  Pac. 
Rep.  262.— QviOTiNO  Hough  v.  Texas  &  P. 
K.  Co.,  100  U.  S.  213. 

<>.'i(>.  Prcsiiinpf  ion  of  coiiipctciicy 
iiiul  skill  ol"  oinployc. — The  law  pre- 
sumes that  a  company,  in  employing  ser- 
vants, exercises  usual  care  and  prudence, 
and  if  an  cmployi';  seeks  to  recover  on  the 
ground  that  it  failed  in  this  respect,  it  is  in- 
cumbent on  him  to  prove  that  the  servants 
were  incompetent  or  unfit,  and  that  the 
company  had  notice  either  when  it  em[)loyed 
them  or  at  some  time  before  the  happening 
of  the  injury;  and  the  same  rule  substan- 
tially applies  to  the  question  of  the  suiB- 
ciency  of  machinery.  GravcUe  v.  Minne- 
apolis (Sn-  St.  L.  R.  Co..  3  MeCrary  ( I/.  S.) 
352,  10  /'■(•(/.  7vV/.  711. 

A  brakcman  is  not  necessarily  a  skilled 
mechanic,  and  there  is  no  presumption  that 
he  has  sufficient  skill  to  determine,  from  an 
itisi)ection  of  the  brakes,  their  fitness  for 
use.  Centra/  R.  Co.  v.  Hasleti.  74  Ga.  59. 
—Criticising  Georgia  R.  &  B.  Co.  v. 
Kenney,  58  Ga.  4S5. 

4.  Instructions. 

031.  Generally.— Where  an  employe 
sues  two  companies,  alleging  that  he  re- 
ceived personal  injuries  while  in  thf  service 
and  under  the  control  of  both  defendants, 
and  the  proof  discloses  that  he  was  under 
the  control  and  in  the  service  of  one  of 
them  only,  when  he  received  the  injuries  of 


which  he  complained,  the  general  charge 
for  each  defendant  is  properly  given.  Dean 
V.  East  Tenn.,  V.  &^  G.  R.  Co.,  98  yl/a.  586, 
13  .S'().  Rep.  4S9. 

032.  Interpretation.— A  charge  in  an 
action  by  an  erni)loytj  for  injuries,  etc.,  that 
"  a  duty  imiioscd  by  law  upon  a  railway 
corjic^ration  is  to  do  everything  that  can 
reasonably  be  done  for  the  safety  of  its  em- 
ployes," is  etjuivalent  to  requiring  the  use 
of  ordinary  care  in  reference  to  the  uiatters 
referred  to.  Git//,  C.  &^  S.  J\  R.  Co.  v. 
U'e//s,  81  Tex.  685,  17  S.  IV.  Rep.  511.— 
Followed  in  Bonner  v.  Moore,  3  Tex. 
Civ.  Ajip.  416. 

O.'J.'J.  AVhat  are  eorreet  and  .sliould 
be  K'iveii,  };enerally.— Where  negligence 
ef  defendant  is  proved,  an  instruction  to  the 
elTect  that  plaintifl  was  entitled  Ui  recover 
for  the  injury  if  he  had  not  by  his  own 
carelessness  contributed  thereto,  is  correct. 
Stee/e  v.  Centra/  R.  Co.,  43  Irnva  109. 

Where  the  negligence  of  an  agent  or 
officer  is  the  negligence  of  the  principal,  as 
in  the  case  of  those  agents  of  a  railroad  who 
selected  its  machinery  and  superintended 
its  repair,  and  gives  an  action  to  an  em- 
ploye for  an  injury  resulting  therefrom,  it  is 
not  error  to  instruct  the  jury  that  the  com- 
pany had  no  means  of  acting  except  through 
its  agents,  and  that  the  act  or  negligence  of 
an  agent  was  the  act  of  the  comjjany  itself. 
Houston  <S-«  T.  C.  R.  Co.  v.  O'llare,  64  Te.w 
600. 

In  an  action  for  the  death  of  an  engineer 
caused  by  a  defective  track,  where  defend- 
ant pleadcfi  that  deceased  had ///// knowl- 
edge for  a  long  time  of  the  condition  of  the 
track,  and  yet  continued  in  defendant's  em- 
ployment without  objection,  etc.,  and  the 
court  instructed  the  jury  that,  if  they  be- 
lieved from  the  evidence  that  the  decedent 
had///'//  knowledge  for  a  /ong  time  of  t  he  al- 
leged defects  in  the  track,  etc.,  they  should 
find  for  defendant — Iteld,  that  defendant,  not 
having  asked  a  different  instruction  on  the 
point,  could  not  complain  that  the  court 
followed  its  answer  in  the  use  of  the  W(jrds 
"  full "  and  "  long,"  on  the  ground  that  de- 
cedent could  have  waived  the  alleged  de- 
fects without  having  had  /////  knowledge 
thereof  for  a  long  time.  JVorilen  v.  Humes- 
ton  Sf  S.  R.  Co.,  72  Iowa  201,  33  N.  IV.  Rep. 
629. 

A  switchman  sued  for  personal  injuries 
caused  by  the  negligence  of  an  employe  who 
had  charge  of  the  movements  of  the  train, 
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in  backing  without  a  signal  from  the  switch- 
man. The  court  instructed  the  jury,  plac- 
ing the  burden  on  the  plaintill  to  establish 
gross  negligence,  and  making  his  right  of 
recovery  dependent  thereon,  and  correctly 
instructed  the  jury  as  to  contributory  negli- 
gence. Held,  that  the  instructions  were  as 
favorable  to  the  company  as  it  was  entitled 
to.  Louisville  Sr*  N.  R.  Co.  v.  \Vallingfo>d, 
{Ky.)  22  5.  W.  Rep.  439- 

034.  AVliat  arc  incorrect  uiul  prop- 
erly refused,  yeiierally. — An  instruc- 
tion to  the  eilect  that  if  a  railroad  company 
failed  to  keep  in  good  repair  and  safe  condi- 
tion its  engines  and  machinery,  and  as  a  con- 
sequence an  employe,  in  the  exercise  of  rea- 
sonable care  and  prudence,  is  injured,  the 
company  is  liable,  is  not  the  law  and  should 
not  be  given.  Peoria,  D.  &»  E.  R.  Co.  v. 
Johns,  43  ///.  App.  83. 

Where  an  employe  sues  for  an  injury 
caused  by  a  train  leaving  the  track  and 
turning  over,  and  the  evidence  tends  to 
show  that,  notwithstanding  its  leaving  the 
track,  the  locomotive  and  train  could  have 
been  stopped  before  the  locomotive  turned 
over,  which  produced  the  injury,  had  the 
air  brakes  been  in  order,  and  also  tended  to 
show  that  the  brakes  would  not  work  be- 
cause out  of  order,  it  is  not  error  to  refuse 
the  charge,  as  asked  by  the  defendant,  to 
the  eflect  that  plaintiff  could  not  recover  on 
account  of  any  defects  in  the  brakes  on  the 
car  that  was  derailed.  Texas  Pac.  R.  Co.  v. 
Johnson,  42  Am.  &*  Eng.  R.  Cas.  7,  76  Te.v. 

421, 135.  IV.  y^e-/.  463. 

In  a  suit  for  the  killing  of  an  employe,  it 
was  error  to  charge  as  follows :  "  A  railroad 
company  shall  be  liable  for  any  damage  done 
to  persons,  stock,  or  other  property  by  the 
running  of  the  locomotive  or  cars  or  other 
machinery  of  such  companies,  or  for  dam- 
age done  by  any  person  in  the  employment 
and  service  of  such  companies,  unless  it 
shall  appear  from  the  evidence  that  their 
agents  had  exercised  all  necessary  and  rea- 
sonable care  and  diligence,  the  presumption 
in  all  cases  being  against  the  company,  with 
the  following  modifications,  that  where  the 
party  injured  was  in  a  position  to  control 
the  movements  of  the  train,  such  as  an  engi- 
neer was,  or  a  conductor  injured  in  the  run- 
ning of  the  train,  thai  *he  presumption  of 
negligence  did  not  arise  against  the  com- 
pany ;  but  this  modification  did  not  apply  to 
one  who  was  engaged  to  sweep  out  the 
train,  or  like  employes,  such  as  firemen." 


East  Tenn.,  V.  &»  G.  R.  Co.  v.  Maloy,  31 
Am.  Sr'  Knj^.  R.  Cas.  352,  77  Ga.  237,  2  5.  E. 
Rep.  (,.11. 

Defenc'.nt  company  let  a  contract  for  a 
certain  aMi>unt  of  wood  to  be  sawed  and 
piled  at  a  r'ution.  Plaintill  was  engaged  by 
the  contractor,  and  was  injured  by  cars 
leavir.g  the  track  and  running  against  hint 
while  piling  wood.  There  was  some  evi- 
dence tending  to  show  that  the  cars  left  the 
track  by  reason  of  a  plank  which  the  con- 
tractor had  placed  between  the  rails  to  aid 
in  his  work  ;  but  there  was  no  evidence  that 
plaintill  knew  that  the  plank  was  there. 
The  trial  court  refused  two  instructions 
asked  by  the  defendant :  (i)  That  plaintiti 
and  the  contractor  were  bound  to  use  the 
same  care  against  accidents  as  was  incum- 
bent on  the  company,  and  that  plaintifT 
could  not  recover,  in  the  absence  of  wanton 
or  wilful  negligence  on  the  part  of  thecom- 
pany,  if  the  negligenceof  either  contributed 
proximately  to  the  accident ;  (2)  that  if  the 
accident  was  caused  by  the  contractor  plac- 
ing the  plank  on  the  track,  this  was  negli- 
gence which  contributed  proximately  to  the 
accident,  and  plaintiff  could  nci  recover,  in 
the  absence  of  wanton  or  wilful  negligence 
on  the  part  of  the  company.  The  action  of 
the  court  was  affirmed  on  appeal  by  a  di- 
vided court.  Michigan  C.  R.  Co.  v.  Leahey, 
10  Mich.  193.— Referred  to  in  Davis  v. 
Milwaukee  R.  Co.,  1  Mich.  N.  P.  [Supp.] 
xxvi. 

<}35.  Further  instructions,  prop- 
erly {fiven.— The  court  having  instructed 
the  jury  that  if  the  iron  clamps  used  to 
fasten  the  belt  used  by  the  employer  were 
in  common  use  and  not  known  to  be  dan- 
gerous, the  defendant  would  not  incur  lia- 
bility for  injuries  caused  by  them  to  an  em- 
ploye, when  requested,  and  there  being  some 
evidence  upon  the  issue,  the  court  should 
have  given  the  converse  of  the  proposition. 
There  was  some  evidence  to  the  effect  that 
those  used  by  defendant  on  this  belt  were 
not  like  those  in  common  use,  and  were 
more  dangerous  by  reason  of  the  difference. 
Nix  V.  Texas  Pac.  R.  Co.,  82  Tex.  473,  18  S. 
W.  Rep.  571. 

030.  properly  refused.— The  ac- 
cepting of  employment  from  a  company,  al- 
though an  assumption  of  risks  incident  to 
the  employment,  does  not  absolve  the  com- 
pany from  liability  to  the  employe  for  in- 
jury caused  by  the  "  want  of  reasonable  care 
and  diligence  in  keeping  its  track  in  good 


302 


liMI'LOYKS,  INJURIES   TO,  «;J7-«42. 


II !  .'■^•r. 


..i;i:.;. 


repair."  If  the  ncneial  cliar;,'C  1)C  applica- 
ble to  tli(;  tcsliinoiiy,  tiic  refusal  of  the  court 
to  instruct  in  terms  that  "  wlicii  plaiiiiill 
accepted  ern(jloyineiU  as  a  section  hand  lie 
assumed  all  i  isk  incident  to  such  employ- 
ment" is  not  error.  Soutltryii  I'lic.  A'.  Lo. 
V.  Ayhvivd,  7y  7'c.r. 675,  15  .s.  //'.  A'./.  697, 
rin;  court  havin.Lj  charj,'ed  ujion  the  facts 
in  I  videnre,  iiflded  :  "Tlii'  law  recpiires  a 
master  to  furnish  his  servant  with  such  rea- 
sonably safe  ai)plian<-es  as  are  usually  pro- 
vided for  the  ptMformance  (jf  like  services 
by  persons  of  ordinary  prudence  and  care," 
anil  that  "this  is  the  extent  of  the  master's 
fluty  in  this  ref;ard  to  his  serv.int."  Held, 
that  there  was  no  error  in  the  refusal  t(j 
give  a  reipiested  (liar>,'e,  " that  the  master 
is  not  an  insurer  of  his  servant  while  in  his 
employ,  but  is  only  bound  to  use  (jrdinary 
care  in  providing  for  his  safety."  Hoiiner 
v.  Miii»i',  3  7'c.r.  CV?'.  .///.  416,  22  .S'.  W. 
Rep.  272. 

«.'J7.  I*n»p<*r  •"«»<lifW'alioii.s.— An  in- 
structioti  to  the  elfect  that  deceased  as- 
sumed all  danj,'ers  incident  to  the  service 
in  cnterin}(  it,  including,'  dani,'ers  of  ice  and 
snow,ouj;ht  not  to  have  been  given  without 
a  modification  to  the  elTect  that  deceased 
must  have  had  knowledge  of  the  danj;er  re- 
sulting from  the  ice  and  snow.  McDiriiiott 
V.  Imoa  Falls  &•  S.  C.  A'.  Co.,  (loTca)  47  iV. 
ir.  A\/>.  1037. 

(CtM,  liiiproiMM-  modifications.  — 
Where  a  court  was  rc(Hicsted  to  charge 
"that  the  emi)loycr  does  iiis  duty  when  lie 
provides  his  employes  in  such  manner  as  he 
fairly  and  reasonably  deems  prudent  and 
safe,"  it  was  not  error  to  refuse  the  point, 
and  to  substitute  for  the  words,  "he  fairly 
and  reasonably  deems  prudent  and  safe," 
the  words,  "  in  such  mar.ner  as  is  fairly  and 
reascjnably  priulent  and  safe."  McCoiiibsv. 
l'ills/>u>xlt  il^  IV.  A'.  Co.,  130  r.i.  S/.  182,  18 
All.  Rep.  613. 

It  was  ernir  to  ad<l  to  an  instruction  that 
it  was  the  fnrtiier  duty  of  the  corporation 
"to  furnish  safe  machinery  for  the  use  of 
its  emjjloyes,"  and  tli;ir  ,a  failure  to  do  so 
would  render  it  liable  for  any  injury  resulting 
from  defective  machinery,  unless  the  negli- 
gence of  plalntilT  contributed  to  the  injury. 
Gulf,  C.  &-  S.  F.R.Co.v.  Wells,  81  Tex. 
685,  17  .9.   ir.  Rep.  511. 

(tJJt).  Ar}>'iiiiieiitativc  instriiotioiis. 
—An  instruction  requested  in  an  action  for 
injuries  inflicted  by  a  defective  brake-rod,  to 
the  effect  that  the  jury  might  look  to  the 


fact,  if  it  be  a  fad,  that  the  brake  was  used 
by  the  phiiiilill  several  times  on  tlu'  same 
day  prior  to  the  accident  without  injury,  as 
showing  its  conflition,  is  argumentative 
atid  |)roperly  refused.  Louisville  &^  X.  R. 
Co.  V.  CaiupMI.(j7  Alt.  147,  12  .SV;.  R,p.  574. 

<(-IO.  CltMit  ra«li4-l<»ry  iiiNlnicI  ioiiM.-— 
A  charge  is  i)oLh  err(jne<jus  and  contradic- 
tory in  that,  after  stating  correctly  that  the 
plaintiff  had  no  right,  even  if  ordered  by 
the  C(;nducior,  to  board  the  tr.iin  if  ,i;oing 
at  a  dangercnis  speed,  the  court  a<l(is:  ''if 
you  find  that  the  pro.ximaie  cause  of  the  ac- 
cident to  the  plainlilf  was  his  attempt  U) 
board  the  traiii  while  in  motion,  you  will 
proceed  lo  iufpiire  whether  the  plaintill  ex- 
ercised ordinary  can;  in  making  the  at- 
tempt, or  if  he  could  have  .avoided  the  ac- 
cident by  the  e.xcrcise  of  ordinary  care  and 
prudence."  l.omsville  &*  A'.  R.  Co.  v.  ]\'al 
lace,  cp  Teiiu.  53,  15  .S'.  \V.  A'c/.  921. 

4(-l-l.  iiiKtnictions  too  t;4>ii<>ral.— 
While  plaintiff  was  flagging  a  train  .at  a 
public  crossing  he  was  knocked  down  and 
injured  by  defendant's  horse-car.  The  de- 
fendant asked  the  court  to  charge  that  if 
plaintiff  stepped  back,  and  came  in  colli- 
sion with  the  car  in  consequence  of  step- 
piiig  back,  and  if  the  car  would  not  liavc 
struck  him  if  he  had  not  stei)|)cd  back,  he 
could  not  recover.  Held,  that  the  instruc- 
tion was  [iroperly  refused,  as  being  too  gen- 
eral and  asking  too  much.  Slight  motions 
backward  while  in  the  discharge  of  duty 
might  be  considered  by  the  jury  on  the 
question  of  contributory  negligence,  but 
coidd  not,  as  a  matter  of  law,  be  said  to 
prevent  a  recovery.  D'Oro  v.  Ailaniic  Ave. 
R.  Co.,  13  yV.  Y.  Supp.  7S9. 

iWI.  too  broad.— Instructions   in 

an  action  for  personal  injuries  charged  to 
liave  been  caused  by  defective  machinery 
furnished  to  plaintiff  by  defendant  for  use 
in  the  hitter's  service  shoidd  be  confined  to 
the  instrniiK-ntalities  which  caused  the  in- 
jury. Coor.tz  V.  Missouri  Pac.  R.  Co.,  115 
iMo.  C6r,,  22  S.  IV.  Rep.  572. 

In  an  action  under  section  4425,  Mo.  Rev. 
St.  18S9,  the  i.-.structions  should  not  con- 
tain words  not  found  in  the  statute,  such  as 
"  wanton,"  etc.,  and  should  be  confined  to 
the  acts  of  the  servants  and  the  employes 
of  th-'  defendant,  mentioned  in  the  statute, 
whilst  running,  conducting,  or  managing 
any  locomo'iivf ,  etc.,  and  not  permitted  to 
include  defe-ts  in  the  track.  McKenna  v. 
Missouri  Pac.  R.  Co.,  54  Mo.  App.  161. 


LMPLOYl'S,  INJURIES   TO,  «4;i-«45. 


303 


PlaintifT  was  cnf;at;cd  in  fluKKing  a  train 
at  a  i-iii<lic  troSMiiK,  and  was  injured  by 
bciiiy  struck  by  defendant's  iiorse-car  ap- 
proaching from  bcliind.  Defendant  asked 
liie  court  to  instruct  that  it  was  plaintiff's 
duly  to  lotjk  and  listen  for  approacliing 
li(jrse-cars,  and  if  ho  tailed  to  do  so  could 
not  recover.  Id  hi,  that  the  instruction 
wai  |)roperly  refused  as  loo  broad.  It 
cmiid  not  be  said,  as  matter  of  law,  that  it 
was  his  duly  wiiile  ll.igging  to  turn  around 
and  look  for  the  apjjroaching  horse-cars. 
D'Oro  V.  Atlantic  Ave.  K.  Co.,  13  A'.  V. 
Supp.  789. 

r»4.'J. t<»()   narrow.— In   an   action 

f(jr  the  death  of  an  engineer,  who  was  killed 
by  his  engine  falling  through  a  burnt  bridge, 
the  coiniiaiiy  was  charged  with  negligence 
in  having  set  fire  to  the  bridge  by  a  former 
defective  locomotive  which  liad  passed  (jver. 
The  court  was  asked  to  instruct  the  jury 
that  "  if  a  person  (jf  ordinary  c.irc  would  not 
liave  foreseen  llial  the  use  of  engines  of  this 
tyi)e  could  reas(jnably  have  been  exiiected 
to  result  in  injury  to  the  deceased,"  then 
])laintifT  could  not  recover.  Ili'ld,  that  the 
iiistruclion  was  [jmperly  refused  as  being 
too  narrow.  The  (pieslion  was  whether  the 
company  might  reasonably  have  expected 
injury  geneially  from  the  use  of  such  an 
engine,  and  not  whether  it  might  have  c.x- 
])ccted  injury  to  the  deceased  alone.  Texas 
&->  P.  K.  Co.  V.  Minnie/:,  57  Fed.  Rep. 
362. 

I'laintifl  sued  for  an  injury  received  while 
uncoupling  cars  of  a  moving  train.  The 
conn  instructed  that  if  the  evidence  failed 
to  show  that  ilie  engineer  and  lireman  knew 
that  i)laintifT  was  between  the  cars,  and 
failid  to  stop  as  soon  as  possible  after  the 
latter  gave  a  signal,  then  thccvidencc  failed 
to  show  any  negligence  on  the  part  of  the 
company.  Held,  erroneous,  because  it  ig- 
nored the  fact  that  it  might  be  negligence 
on  the  part  of  the  engineer  and  fireman  not 
to  know  that  plaintiti  was  between  the  cars. 
Nroille  v.  C/iicaqo  &^  A'.  IV.  A'.  Co.,  79  Iowa 
232,  44  A'.  W.  Rep.  367. 

<J44.  Ig:iioriii^  material  issuos.— An 
instruction  which  ignores  the  fact  that  the 
rules  of  a  company  may  not  have  been 
known  to  an  employe  killed  by  the  derail- 
ing of  a  switch  engine  is  properly  refused. 
Conners  v.  Burlington,  C.  R.  ^^  N.  R.  Co., 
87  /(Wrt  147,  53  A^.   IV.  Rep.  1092. 

An  instruction  that  if  a  locomotive  is  in 
a  defective,  dangerous  condition  and  the  de- 


fendant company  knew  it,  and  by  conduct, 
actions,  or  words  lulls  its  engineer  into  a 
feeling  of  security,  whereby  he  is  kilud,  the 
company  is  liable,  is  erroneous  because  it 
omits  altogether  the  element  of  tlie  en- 
gineer's ignorance  of  the  defei  live  and 
dangerous  coiidilion  of  the  locoinotive.  A/e- 
Ketvey  v.  Clusaptake  &•<  ().  R.  Cii.,  53  ^Ini. 
<lw  h'/ijf.  R.  Cii.s.  230,  35  //'.  t'a.  5uo,  14  .v. 
Ji.  /w/i.  201.  -  Im)|.i.()WI.N(;  IIolfmaiiT/.  Dick- 
ins(->n,  31  \V.  V.i.  142. 

«4.'>.  Oiitsidi;  Mm*  Issim'.— Where  the 
action  is  to  ret:over  for  the  death  of  ..n  em- 
ploye, caused  by  a  train  drifting  fnjui  a  side 
track,  whore  there  is  no  question  us  to  the 
siding  having  become  defective  after  its 
construction,  it  is  error  to  submit  to  the 
jury  whether  the  company  exercised  ordi- 
nary care  in  its  construction,  and  whether  it 
was  constructed  according  to  scientific  prin- 
ciples. T-a'itchell  V.  Grand  Trunh  R.  Co..  39 
Fed.  Rep.  419.— Fcji.I.owi.ng  Tuttle  v.  De- 
troit, G.  II.  iS:  M.  K.  Co.,  122  U.  S.  1S9,  7 
Suj).  Ct.  Ri.'i).  1 166. 

An  instruction  which  makes  the  liability 
of  the  emi)loyer  dependent  cjn  the  fur- 
nishing of  machinery  projjerly  C(Jiistructed, 
where  the  proper  construction  of  the  ma- 
chinery is  iKJt  made  an  issue  in  the  case 
either  by  the  pleaflings  or  evidence,  is  er- 
roneous. Chicago,  C.  &>  St.  L.  R.  Co.  v. 
Di.xon,  49  III.  App.  292. 

Proof  of  the  negligent  acts  or  omissions 
charged  in  the  fieclaration,  which  fails  to 
show  negligence  by  plaintifl,  establishes  a 
prima  facie  right  "f  lecovery  ;  and  it  is  in- 
cumbcpt  oil  defendant  to  show  such  negli- 
gence in  plaintifT  as  will  defeat  a  recovery, 
or  at  least  offer  some  evidence  tending  to 
prove  it,  in  order  to  warrant  the  court  in 
giving  an  instructi<jn  relating  to  contribu- 
tory negligence.  United  States  Rolling  Stock 
Co.  V.  Wilder,  25  ylni.  &■'  Fng.  R.  Cas.  414, 
116  ///.  ioo,  5  A'.  E.  Rep.  92.  ' 

In  an  action  for  damages  sustained  by  an 
employe,  an  instruction  resi)ecting  the  dif- 
ferent degrees  of  care  required  to  be  exer- 
cised toward  a  passenger  and  an  em|)loye  is 
not  pertinent  to  the  issues.  Cooper  v.  Cen- 
tral R.  Co.,  ^\Iov.ia  134. 

An  instruction  that  it  was  the  duty  of  the 
plaintifl  to  use  his  eyes  and  ears  and  watch 
and  listen  to  see  that  a  car  standing  near 
where  he  was  at  work  did  not  move,  is 
rightly  refused  where  under  the  testimony 
there  was  nothing  to  suggest  such  moving  or 
danger  from  any  such   source.    Helbig  v. 
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Michigan  C.  K.  Co.,  85  Mich.  359,  48  A^.  W. 
Kcp.  5S9. 

Where  the  complaint  contains  no  allega- 
tion that  the  company  had  neglected  to 
prescribe  suitable  rules  and  regulations  for 
the  government  and  manugemeiit  of  its 
trains,  employes,  and  business,  it  is  error  to 
charge  the  jury  in  relation  to  such  duty. 
Woodward  v.  Uregoii  A'.  (S-»  iV.  Co.,  18  Ong. 
289,  22  Pac.  Rep.  1076. 

WliL-re  an  employe  sues  to  recover  for  in- 
juries received  by  reason  of  a  latent  defect 
in  the  macliinery,  it  is  proper  to  refuse  an 
instruction  tliat  the  machine  was  considered 
safe  wlien  babbitted  a'nd  oiled,  where  it  ap- 
jjears  that  a  failure  to  keep  the  machine 
oiled  would  not  have  contributed  to  the  in- 
jury. Colitvihia  &^  P.  S.  R.  Co.  v.  Haui- 
thornc,  3  Wash.  T.  353,  19  Pac.  Rep.  25. 

Where  an  employe  sues  to  recover  for  an 
injurv  received  tlirough  a  latent  defect  in  a 
parLicukir  part  of  tiie  machinery,  an  in- 
struction that  implies  that  if.  he  knew  of 
any  apparent  danger  he  could  not  recover, 
though  tlie  danger  did  not  relate  to  the  de- 
fect causing  the  injury,  is  error.  Knowl- 
edge ol  danger  in  general,  which  would  not 
have  existed  except  for  a  particular  defect,  of 
wiiich  the  plainlitt  had  not  notice  or  knowl- 
edge, is  ininiaterial.  Colunihia  &^  P.  S.  R. 
Co.  V.  Jlawihonte,  3  Wash.  T.  353,  19  Pac. 
R.p.  25. 

The  court  instructed  the  jury  that  if  the 
brakeman  had  no  notice,  or  by  the  exercise 
of  reasonable  care  could  have  had  no  notice, 
"  of  that  dangerous  and  defective  condition 
of  the  car,"  etc.  Held,  that  the  instruction 
was  erroneous  in  calling  the  itteniion  of  the 
ju  y  to  the  "dangerous  and  defective  con- 
dition of  the  car,"  there  being  no  complaint 
.  as  to  the  ^rt/;  itself,  its  construction,  or  repair, 
Chicago  &•>  A.  R.  Co.  v.  />',  ago/tier,  119  ///. 
51,7  A'.  E.  Rep.  688  ;  reversim;  1 1  ///.  App. 
5.6. 

040.  Assiiminff  fsu'ts.— When  neither 
the  law  nor  any  rule  of  a  couipaiiv  makes  it 
tlie  duty  of  a  brakeman  on  a  freight  train 
to  inspect  the  cars  a;5  to  their  construction, 
strength  of  wheels  or  axles,  or  timbers  used 
in  their  manufacture,  it  is  not  proper  to  in- 
troduce th  ,  question  of  such  duty  into  the 
case  by  an  instruction,  in  a  suit  for  an  injury 
to  the  brakeman.  Chicago  &>  A.  R.  Co.  v. 
Bt-agotiicr,  119///.  51,7  A''.  E.  Rep.  688  ;  re- 
versing II  I /I.  App.  516. 

An  instruction  that  if  a  servant  knew,  or 
by  using   reasonable  diligence  could  have 


known,  that  certain  machinery  was  defec- 
tive, and  continued  to  use  it,  he  cannot 
recover  for  personal  injury  received  while 
so  doing,  is  properly  refused  when  there  is 
no  evidence  tending  to  show  that  plaintiff 
knew,  or  by  the  use  of  reasonable  diligence 
might  have  known,  of  the  defect.  Macy  v. 
St.  Paul  &^  D.  R.  Co.,  35  Minn.  200,  28  A^. 
W.  Rep.  249. 

An  instruction  which  impliedly  tells  the 
jury  that  an  injured  employe  may  recover 
if  he  was  injureci  in  consequence  of  a  defect 
in  machinery  without  negligence  on  his  part, 
is  error,  where  there  is  no  proof  of  negli- 
gence on  the  part  of  the  defendant.  The 
plaintilT  has  tlie  burden  of  proving  negli- 
gence on  the  part  of  defendant.  Allen  v. 
Union  Pnc.  R.  Co.,  7  L'lah  239,  26  Pac.  Rep. 
297. 

<>-t7.  Xot  nssumiit^  tiiets.  —  Where 
the  declaration  alleged  that  plaintiff  was 
injured  l)y  defendant's  negligence  in  using 
certain  defective  tools,  the  court  was  author- 
ized to  charge  as  to  negligence  in  using 
tlicm  in  an  unskilful  manner,  especially  as 
the  plaintiff  was  allowed  to  introduce  evi- 
dence on  this  point  without  objection. 
Central R.  <>•  B.  Co.  v.  ..litaraay,  90  Ga.  656, 
16  S.  E.  Rep.  956. 

Wl'.ere  it  appeared  from  the  evidence 
that  plaintiff  was  one  of  several  hands  en- 
gaged in  using  the  tools  which  were  alleged 
to  have  caused  the  injury,  though  not  ac- 
tually using  them  himself  when  the  injury 
occurred,  but  merely  standing  by  ready  to 
assist  the  others  wiio  were  using  them,  it 
was  not  error  as  against  the  defendant  for 
the  court  to  charge  as  if  the  plaintiff  was 
using  them.  Central  R.  &=  B.  Co.  v.  Atta- 
way,  90  Ga,  656,  16  ..S.  E.  Rep.  956. 

An  instruction  that  if  the  jury  believed 
from  the  evidence  that  plaintiff,  while  in 
the  employ  of  defendant  as  section  foreman, 
and  while  in  the  performance  of  his  duty 
in  helping  to  repair  a  bridge,  and  while  in 
the  exercise  ol  due  care,  etc.,  was  forced  to 
jump  from  a  hand-car  on  such  bridge  to 
the  ground  to  save  his  life,  "through  the 
neglect  and  wrongful  acts  proven  of  the  ser- 
vants of  the  defendant  in  wrongfully  run- 
ning a  freight  train,"  etc.,  is  not  open  to  the 
objection  that  it  as:;umesthat  the  defendant 
was  guilty.  The  instruction  would  have 
been  better  if  the  word  "  proven  "  had  been 
omitted.  Peoria, D.  df  E.  R.  Co.  v.  Rice,  144 
///.  227,  33  A^.  E.  Rep.  951.  —  Distinguish- 
ing Wabash,  St.  L.  &  P.  R.  Co.  v.  Coble, 
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!i3  111.  115;  Chicago  &  A.  R.  Co.  v.  Bra- 
gonier,  ir'  ''1.  51. 

All  instruction  tliat  "  tlie  uncontradicted 
evidence  sliows  that  the  i)laintill  was  in  tlie 
employ  of  the  defendant  "  at  the  time  of 
the  alleged  injury  is  not  objectionable  upon 
the  ground  that  the  evidence  showed  that 
at  such  lime  the  [jlaintirf  was  in  the  joint 
employment  of  the  delendant  named  and 
anotlier  not  a  party  to  tlie  action,  as  either 
employer  was  individually  liable.  Knott  v. 
JJitoHiiuc  ii-»  S.  C.  R.  Co.,  84  Jouja  462,  51   lY. 

t>-l:8.  Contrary  to  the  fat't.s.  —  It   is 

error  to  charge,  wliere  the  evidence  sliuws 
the  contrary,  that  one  wiien  injured  was  in 
the  relation  of  a  passenger  and  not  of  an 
employe  to  the  defendant.  'J'cxas  &^  P.  R. 
Co.  V  Scott,  64  Tex.  549. 

An  mstruction  to  the  elTect  that  if  the 
machine  in  question  had  been  in  use  several 
years  it  should  be  deemed  safe  is  properly 
refused,  where  the  uncontradicted  evidence 
shnws  that  the  machine  had  been  dangerous 
during  the  whole  time  of  its  use.  Coliiinbia 
<S-  /'.  S.  R.  Co.  V.  Ilau'thofuc,  3  U  'ask.  T. 
553.  \()  rac.Kcp.  25. 

A  freight  train,  while  stunding  at  a  station 
where  the  track  was  not  level,  started  down 
the  track  and  rollided  with  some  detached 
cars,  killing  a  brakeman  who  was  '  ere  en- 
gaged in  the  discharge  c)f  his  duty.  When 
the  train  so  started  the  conductor  was  in 
the  station  housecngai:ed  in  his  proper  busi- 
ness there.  He  had  tiot  himself  set  the 
brakes  which  had  stopptrl  the  train, and  had 
no  reason  to  suspect  that  they  were  not 
sulFicieiitly  set  to  h  jici  the  train  where  it 
hail  been  stopped.  After  discovering  that 
the  train  had  started,  there  was  not  sullicient 
time  for  him  to  stop  it  before  the  collision 
occurred.  /A7</,  that  the  evidence  of  these 
facts  did  not  tend  to  show  any  negligence 
on  the  part  of  the  conductor,  and  that  an 
instruction  based  on  a  contrary  theory  was 
erroneous.  Brady  v.  Burlinqtoii,  C.  R.  iS-- 
X.  R.  Co.,  72  loivii  53,  33  N.  VV.  Ri-p. 
360. 

049.  Mislcndiii^  iiistriictioiis.  — 
Where  the  complaint  attributes  the  injury 
to  the  negligence  of  the  defendant  in  not 
providing  sound  lumber  for  scalTolding,  and 
this  is  the  real  issue,  it  is  erroneous  and  mis- 
leading for  the  court  to  give  instructions  to 
the  jury  as  to  the  measure  of  duty  on  the 
part  of  defendant  in  selecting  and  retaining 
plaintifT's  fellow-servants.  Willis  v.  Orison 
S  D.  R.  D.— 20. 


R.  &>  X.   Co.,  17  Am.   &-  Ei!^-.  R.  Cas.  539, 
II  Ore^.  257,  4  J\u-.  Rep.  121. 

One  of  the  main  issues  was,  whether  the 
injury  of  plaintilf  wr.s  caused  by  the  negli- 
gence of  the  company  in  its  failure  to  fur- 
nish a  car  in  question  with  proper  steps  or 
an  end  ladder.  An  instruction  was  asked 
that  if  the  jury  believed,  from  the  evidence, 
that  the  plaintilf  had,  before  the  trial,  'ii.ale 
written  statements  of  the  cause  nl  the 
accident  to  an  agent  of  the  delendant, 
vvlier;-in  he  attributed  tile  accident  to  the 
manner  in  which  the  engineer  slacked  up 
the  train,  and  the  way  in  which  the  car  door 
slid,  as  well  as  to  the  absence  of  a  step,  and 
that  such  statements  were  true,  and  that 
the  accident  could  not  have  haijpened  if 
the  engineer  had  not  slackened  up  as  he  did, 
the  plaintill  could  not  recover.  Held,  iirop- 
crly  refused,  as  it  gave  undue  prominence  to 
a  part  of  the  evidence,  and  tended  to  divert 
the  attention  of  the  jury  from  the  main 
issue,  and  cause  them  to  decide  the  whole 
case  upon  a  mere  subordinate  issue.  Chi- 
CiJi^o,  B.  &^  Q,  R.  Co.  V.  U'tir/ter,  18  Am.  &^ 
AV/i,'-.  R.  Ciis.  100,  108  ///.  538. 

In  an  action  for  an  injury  to  a  brakeman, 
the  ground  of  liability  allei^ed  was  that  the 
ratchet  wheel  or  the  dog  on  a  freight  car 
or  both  of  them,  were  out  of  repair,  and  no 
other  defect  was  alleged  or  sliown.  Tlie 
court  instructed  the  jury  that  there  was 
an  undertaking  by  the  company  with  its 
brakemen  to  exerci.'e  reasonable  care  to 
furnish  safe  and  suitable  cars  to  work  with. 
//e/i/,  that  wliile  this  was  good  law,  it  had 
nothing  to  do  with  the  case,  and  was  cal- 
culated to  mislead.  Cliicai^o  &>  A.  R.  Co.  v. 
Bfaj;oiiie);  119  ///.  51,  7  A'.  /•,".  Rep.  688;  re- 

7'Crsillt(    II    ///.    ^l/>p.   516.  -Dl.STINCUISHKD 

IN  Pei)ria,  D.  &  E.  K.  Co.  v.  Rice,  144  ill. 
2^7 

In  an  action  by  a  brakeman  for  an  injury 
received  by  coming  in  contact  with  an  over- 
head bridge  while  on  top  of  the  cars  at 
night,  some  question  was  made  as  to 
whether  a  rule  of  the  company  required  him 
to  be  there  or  not.  The  court  charged  that 
if  the  jury  "  believe  from  the  evidence  that 
by  reason  of  negligence  on  the  part  of  de- 
fendant, plaintill  *  *  *  was  prevented  from 
complying  with  one  or  more  of  the  rules 
offered  in  evidence,  then  you  should  find 
for  plaintiff,  notwithstanding  such  failure  to 
observe  such  rule."  There  was  no  evidence 
that  any  negligence  on  the  part  of  defend- 
ant prevented  the  plaintiff  from  complying 
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with  the  rules ;  therefore  the  instruction 
was  error,  as  tenrlinq  lo  mislead  and  con- 
fuse the  jury.  Chicago  &>  A.  R.  Co.  v. 
Matthews,  39  ///.  A  pp.  541. 

Ill  the  chart;e  f;iven  was  tlie  following 
paragraph  :  "  If  the  goose-neck  coupling 
apparatus  was  not  more  dangerous  than  an 
ordinary  couijler,  and  if  plaintiff  knew  of  it 
being  there  and  did  not  use  ordinary  care 
as  a  man  of  ordinary  care  and  skill  should 
have  used  under  the  circunisUiiic  es  and 
danger  attending  the  making  of  such  coup- 
ling," then  the  verdict  should  be  for  the  de- 
fendant. Held,  error.  Either  one  of  the 
facts  would  have  been  a  defense,  and  each 
should  have  been  submitted  as  a  separate 
defense.  Texas  iS^  A\  O.  R.  Co.  v.  Coitroy, 
83  Tex.  214,  18  5.    W.  'Rep.  609. 

A  fireman  was  injured  by  the  parting  of 
the  enijine  from  tlie  tender.  The  jury  were 
told  tliat  if  it  should  appear  from  the  evi- 
dence that  the  injuries  were  received  in 
conscr;i'.eiice  of  the  fault  or  negligence  of 
the  ]  !.ii!K:ff,  then  he  could  not  recover.  A 
requested  charge  was,  in  substance,  that  if 
the  plaintiff  knew,  or  by  the  exercise  of  or 
dinary  care  might  have  known,  of  any  old 
crack,  if  any,  in  the  casting  which  coupled 
the  tender  to  the  engine,  and  he  continued 
in  his  eniployment  and  in  the  use  of  said 
tender  and  engine,  that  he  could  not  re- 
cover. While  in  the  abstract  correct,  this 
charge  might  have  misled  the  jury  as  to  the 
care  required  of  the  plaintifT,  when  taken 
in  connection  with  the  duty  of  the  defend- 
ant to  furnish  reasonably  safe  machinery; 
because  plaintiff  was  not  charged  with  the 
duty  of  inspecting  the  coupling  for  latent 
defects.  Sabine  &•  E.  T.  R.  Co.  v.  E'wifig, 
I  Tex.  Civ.  App.  531,  21  5.  W.  Rep.  700.' 

(»50.  Tiivjuiiiiji'  the  province  of  the 
jury.— Where  an  employe  sues  for  an  in- 
jury caused  by  defects  in  machinery,  it  is 
error  to  instruct  that  the  defendant  is 
liable  if,  by  the  exercise  of  reasonable  and 
ordinary  care  on  the  part  of  defendant,  the 
defect  could  have  been  discovered  and  cor- 
rected. It  was  for  the  jury  to  say  what  de- 
fects would  have  been  discovered  by  the 
exercise  of  ordinary  care,  not  what  could 
have  been  discovered.  Wabash,  St.  L.  &^ 
P.  R.  Co.  V.  Mora II,  13  ///.  Af>p.  72. 

In  an  action  by  an  employe  for  injuries 
sustained  within  the  scope  of  his  employ- 
ment while  employed  in  another  state,  an 
instruction  stating  the  law  of  that  state 
would  be  improper,  for  the  law  of  the  sister 


state  is  a  matter  of  fact  for  the  jury.  Chicago 
&*  N.  W.  R.  Co.  M.Johnson,  27  ///.  App.  351. 

Where  an  employer  is  sued  for  the  death 
of  an  "employe,  caused  by  the  explosion  of  a 
boiler,  and  there  is  no  evidence  of  what 
tests  would  have  been  proper  to  apply  to  it 
to  have  ascertained  its  safety,  it  is  error  to 
charge  that,  "  if  the  defects  were  such  as 
were  known,  or  were  discoverable  by  exam- 
ination or  by  application  of  known  tests,  de- 
fendant was  liable,  whether  he  knew  of  the 
defects  or  not."  Ballard  v.  Hitchcock  Mfg. 
Co.,  21  yV.  V.  S.  R.  548,  SI  Uun  188,  4  A^  V. 
Siipp.  940. 

It  is  error  in  a  suit  by  an  employe  to  re- 
cover for  being  run  over  by  a  hand-car,  to 
instruct  the  jury  positively  that  plaintiff  had 
given  notice  to  the  cpmpany  of  the  defect 
in  the  hand-car,  where  the  company  denied 
that  such  was  the  case.  Texas  &•  P.  R. 
Co.  V.  Kane,  {Tex.)  15  Am.  &>  Eng .  R.  Cas. 
218. 

In  a  suit  by  a  brakeman  for  injuries  sus- 
tained in  an  elTort  to  board  a  moving  train, 
there  was  evidence  tending  to  show  that 
the  brakeman  was  inexperienced  ;  that  in 
making  the  effort  to  board  the  train,  he 
acted  under  an  order  of  the  engineer  and 
conductor,  or,  at  least,  believed  that  he  had 
such  order,  having,  in  consequence  of  the 
attendant  noise  and  the  confusion  produced 
by  the  acts  of  his  superiors,  misunderstood 
the  order  given.  There  was  evidence  on 
the  other  hand  tending  to  show  that  the 
train  was  running  at  a  rate  of  speed  that 
made  the  efTort  to  board  it  dangerous  ;  that 
the  conductor  ordered  the  brakeman  not  to 
board  the  train,  and  believed  the  order  was 
understood.  The  conductor  saw  the  brake- 
man  approach  the  moving  train,  running  as 
if  to  board  it.  Prompt  action  taken  at  this 
time  to  stop  the  train  would  have  averted 
the  injury;  but  there  was  not  time  to  pre- 
vent the  injury  after  the  brakeman  had  put 
himself  in  a  place  of  danger  by  actually  at- 
tempting to  get  on  the  train.  Held,  that 
the  court  erred  in  charging  upon  these  facts 
that  the  company  was  guilty  of  reckless 
conduct,  and  could  not  rely  upon  plaintiff's 
contributory  negligence  in  defense,  if  the 
train  could,  by  the  exercise  of  ordinary  care, 
have  been  stopped  by  efforts  begun  im- 
mediately upon  the  conductor's  discovering 
the  brakeman  approaching  the  train  as  if  to 
board  it;  and  that  the  jury  might  look  to 
tlie  acts  of  the  conductor  to  ascertain 
whether   lie   knew  that  the  brakeman   in- 
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tended  to  boak'd  the  train.  This  charge  in- 
vades the  province  of  the  jury,  and  deter- 
mines for  tliem  the  proximate  cause  of  the 
injury.  It  excludes  from  consideration  the 
plaintiff's  contributory  negligence.  Louis- 
villi:  &^  -A'.  ^»'-  Co.  V.  IVallaci;  90  Tetin.  53, 
15  S.  IV.  Rep.  921. 

<i51.  Calculated  to  inflame  minds 
of  jury.— An  instruction  to  the  jury,  "  You 
would  not  be  willing  to  lose  your  arm  for 
the  world,  or  for  the  wealth  of  a  Vander- 
bilt,"  though  followed  by  the  caution  that 
it  "would  be  no  test  of  value,"  is  an  un- 
desirable form  of  presenting  the  question 
of  damages  to  the  jury,  prone  enough  with- 
out it  to  measure  verdicts  by  sympathy. 
Kelilur  V.  Sclfwenk,  144  Pa.  St.  348,  22  Atl. 
Kep.  910. 

(}52.  Xot  eoiTCctly  stating' the  law 
of  contributory  nej'ligence. — In  an 
action  for  personal  injuries  su tiered  by  the 
plaintiff,  who  in  his  employment  was  right- 
fully upon  a  hand-car  which  collided  with  a 
train,  the  trial  court  should  instruct  the 
jury  that  they  should  consider  the  com- 
pany's rules,  etc.,  only  if  known  to  plain- 
tiff, upon  the  issue  of  contributory  negli- 
gence. Garteiser  v.  Cmlvcston,  II.  <&-  5.  A. 
K.  Co.,  2  Tex,  Civ.  App.  230,  21  .S'.  ]V.  Fcp. 
631.— Following  International  &  G.  N.  R. 
Co.  ?'.  Gray,  65  Tex.  32. 

Where  a  servant  was  run  over  by  a  train 
and  injured,  there  being  two  tracks  at  the 
place  of  the  accident,  ;nd  there  was  evi- 
dence of  the  failure  to  ring  a  bell  or  sound 
a  whistle  on  the  approaching  train,  the  de- 
fendant asked  the  court  to  instruct  tlic 
jury  that  if  tliey  found  that  the  deceased 
was  injured  solely  by  his  making  a  mistake 
as  to  which  track  the  train  was  coming  on, 
then  plaintill  could  not  recover.  Held, 
that  the  instruction  was  properly  refused, 
as  the  mistake  of  the  deceased  may  have 
been  caused  by  the  neglect  to  give  the 
proper  signals  of  the  approach  of  the  train. 
Chicago  &~=  A".  /.  A".  Co.  v,  O'Connor,  \\<)  III. 
586,  9  X.  A.  K,p.  263;  oj/irnii/ig  19  ///.  App. 
591. 

It  was  insisted  for  the  railroad  company 
that  "the  circuit  court  should  have  in- 
structed the  jury  that  if  there  was  a  neglect 
of  duty  on  the  part  of  F.  (the  engineer  who 
was  killed)  as  well  as  the  section  boss,  in 
failing  to  cause  the  removal  of  the  tree,  the 
plaintiff  (F.'s  executrix)  could  not  recover." 
Held,  that  this  was  not  the  law  if  the  sec- 
tion boss,  or  some  other  agent  of  the  com- 


pany than  P.,  was  alone  guilty  of  wilful 
negligence,  causing  the  drtith  of  the  latter, 
although  in  his  own  sphere  he  may  have 
been  guilty  of  soine  neglect  of  duty.  Louis- 
ville tSv  A'.  R.  Co.  v.  Filbcrn,  6  I'usli  (Aj.) 
574.— Distinguishing  Ohio  &  U.  K.  Co. 
V.  Hammersley,  28  Ind.  371 ;  Wright  v.  New 
York  C.  R.  Co.,  25  N.  Y.  562;  Farwell  z/. 
Boston  &  W.  R.  Corp.,  4  Mete.  (Mass.)  49, 
Following  Louisville  &  N.  R.  Co.  v.  Col- 
lins, 2  Duv.  (Ky.)  114;  Louisville  '."'  N.  R. 
Co.  7'.  Robinson,  4  Bush  507. 

OHii.  astoueliingeniploye'.s  no- 
tice of  delects  or  knowledge  of  dan- 
g:er.— The  court  charged  that  although  the 
employe  knew  of  the  dangerous  proximity 
of  the  stationary  car,  yet  the  mere  knowl- 
edge of  the  danger  was  not  of  itself  a  de- 
fense, but  only  a  circumstance  to  be  con- 
sidered on  the  question  of  contributory  neg- 
ligence. Held,  to  be  error.  Ka/isus  City, 
M.  &>  B.  R.  Co.  v.  Burton,  53  Am.  <S-^  Eng. 
R.  Cas.  115,  97  Ala.  240,  12  So.  Rep.  SS. 

An  instruction  to  the  effect  that  defend- 
ant is  not  liable  for  the  reason  that  it  is  not 
shown  that  the  end  gate  was  defective  and 
could  not  have  been  raised  and  secured  in 
that  position  by  deceased,  leaves  out  the 
thought  essential  to  make  it  a  correct  rule, 
viz.,  that  deceased  knew  of  its  dangerous 
position  before  the  accident  and  had  time 
and  oi^portunity  to  raise  it,  and  was  rightly 
refused.  McDerinott  v.  loxva  Falls  &^  S.  C. 
R.  Co.,  (lozva)  47  jV.  JV.  Rep.  1037. 

($54.  as    touching'     employed 

obedience  or  disol>edience  of  rules 
or  orders. — The  evidence  being  that  the 
plaintiff  was  furnished  with  a  coupling- 
stick  to  be  used  until  he  learned  to  couple 
without  it,  and  that  his  injury  was  received 
after  he  had  learned  to  couple  without  a 
stick  and  had  on  inany  occasions  done  so, 
some  of  the  instances  being  in  the  presence 
of  his  superior  officers,  who  made  no  objec- 
tion, the  court  properly  denied  a  request  by 
the  defendant  to  charge  the  jury  that  if  the 
plaintiff,  in  undertaking  the  service,  w;is 
furnished  with  a  coupling-stick  and  directed 
to  use  it  in  coupling,  but  did  not  use  it  at 
tlie  time  of  the  injury,  and  attempted  to 
make  the  coupling  with  his  hand  instead  of 
the  stick,  and  was  hurt  in  making  such  at- 
tempt, he  could  not  recover.  Central  R.&* 
B.  Co,  V.  Maltsby,  90  Ga.  630,  16  S.  E.  Kep. 

953- 

In  an  action  by  a  brakeman  for  injuries 
received  while  attempting  to  couple  cars. 
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the  court  ri.i;htly  instructed  llie  jury  that  a 
certain  rule  of  the  company  in  relation  to 
the  care  to  be  exercised  in  coupling  cars 
was  a  proper  <ine,  and  that  obedience  tliere- 
to  was  incunibent  on  plaintiff;  but  in  an- 
other instruction  the  jur\'  were  advised,  in 
substance,  that  plaintil'f  might  recover,  even' 
though  he  violate<l  the  rule,  if  he  was  not 
guilty  of  negligence  in  any  other  respect. 
//(•/</,  that  the  last  instruction  was  errone- 
ous, because  it  substituted  the  judgment 
and  discretion  of  the  plaintiff  in  phice  of 
the  rule.  Deeds  v.  Cliidigo,  R.  I.  &^  P.  R. 
Co.,  74  loioa  154,  37  ^V.  W.  Rep.  124.— .\P- 
PKOVKi)  IN  Bennett  T'.  Northern  Pac.  R.  Co., 
2  N.  Dak.  112. 

055. jistonolniif?(logre(M»rcare 

reciiiired  of  einpJoyi-- — An  instruction 
which  holds  that  a  servant  in  the  employ 
of  a  railroad  comi)any  may  be  relieved  from 
tiie  ol)servance  of  that  care  the  law  exacts 
ol  him,  is  pernicious  in  the  extreme.  C/ii- 
ciJ,i^o  &^  A.  R.  Co.  V.  Brtii^on/er,  1 19  ///.  51,7 
A'.  E.  Rep.  OSS  ;  reversing  11  ///.  A  pp.  516. 

In  an  action  for  a  personal  injury  to  an 
engineer,  the  court  instructed  the  jury,  in 
substance,  that  the  engineer  did  n<jt  waive 
the  defect  by  remaining  in  the  company's 
employment  without  objection,  after  knowl- 
edge of  the  defect,  if,  in  so  doing,  he  acted 
as  an  ordinarily  prudent  man  would  have 
done  under  the  circumstances.  Held,  error, 
as  it  is  immaterial  in  such  a  case  what  an 
ordinarily  prudent  man  would  have  done. 
Worden  v.  Hum  est  on  &>  S.  R.  Co.,  72  hnva 
201,  33  iV.   U\  Rep.  629. 

The  following  instruction  was  asketl  :  "  If 
it  was  the  usual  and  common  custom  of  de- 
fendants' railroad  to  carry  projecting  tim- 
bers on  cars,  the  same  as  when  plaintiff  was 
hurt,  then  it  was  plaint  ill's  duty  to  watch 
and  look  for  such  projecting  timbers  and 
avoid  them  ;  and  if  he  did  not,  when  he 
could  or  should  have  done  so,  he  is  not  en- 
titled to  recover."  IFe/d,  that  the  instruc- 
tion was  properly  refused,  on  the  grounds 
that  it  required  of  the  plaintiff  the  e.xercise 
of  more  than  ordinary  care  and  foresight. 
Hamilion  v.  Des  Moines  Valley  R.  Co.,  36 
Iowa  31.— DiSTlNCUisUKi)  IN  Baldwin  v. 
Chicago,  R.  I.  &  W  R.  Co.,  50  Iowa  680 ; 
Atchison,  T.  cSr  S.  F.  R.  Co.  v.  Plunkett,  2 
Am.  &  Eng.  R.  Cas.  127,  25  Kan.  18S. 

5.  Questions  of  Law  and  Fact, 
a.  In  General. 
C5G.  Wliat  nrc  questions  of  fact.— 

Where  a  duty  is  imposed  by  a  company 


upon  one  of  its  employes,  and  afterwards 
another  duty  is  assigned  to  him  by  his  em- 
ployer, without  expressly  relieving  him  from 
the  performance  of  the  fust  duty,  the  ques- 
tion whether  the  assignment  of  this  second 
duty  relieves  him  from  the  performance  of 
the  first  duty  is  a  question  of  fact,  to  be  sub- 
mitted to  the  jury  upon  the  evidence,  and  is 
not  a  question  of  law.  Union  Pac.  R.  Co.  v. 
Fray,  29  .liii.  iS-»  Fng.  R.  Cas.  309,  35  A'an. 
700,  1 2  J'ac.  Rep.  98. 

Where  shoveicrs  in  the  hold  of  a  vessel 
inform  their  foreman  that  a  rope  has  become 
weakened  so  that  its  further  use  is  danger- 
ous to  them,  and  material  and  apjjliances 
for  replacing  it  with  a  safe  rope  are  pro- 
vided by  the  employer,  tlie  question  whether 
it  was  the  duty  of  the  shovelers  or  their 
foreman,  or  of  the  employer,  to  replace  the 
weak  rope  with  a  safe  one  is  a  question  of 
fact  for  the  jury.  Daley  v.  Boston  &>  A.  R. 
Co.,  33  Am.  &=  Eng.  R.  Cas.  298,  147  Mass. 
io\,6  X.  Eng.  Rep.  349,  16  X.  E.  Rep.  690.— 
DistiNGUisHED  IN  Crcgau  V.  Marston,  126 
N.  y.  56S. 

057.  wlicther  employe  wa.s  in 

tlie  line  of  liis  duty.— Wliether  or  nut  a 
train  flagman,  who  was  injured  while  giving 
signals  to  the  engineer,  was  in  the  line  of 
his  duty  or  was  assuming  t(j  act  for  the  con- 
ductor, and  whether  or  not  he  was  guilty  of 
contributory  negligence,  were  questions  for 
the  jury.  Hudson  v.  Georgia  Pac.  R.  Co.,  85 
Ga.  203,  II  S.  E.  Rep.  605. —  Di.STINGUlSH- 
ING  Central  R.  &  B.  Co.  v.  Sims,  So  Ga.  749. 
-Followed  in  Georgia  Pac.  R.  Co.?'.  Hud- 
son, 89  Ga.  558.— crivrif^j  Pac.  R.  Co.  v.  Hud- 
.wn,  89  Ga.  55S,  16  S.  E.  Rep.  70.— Follow- 
ing Hudson  V.  Geofgia  Pac.  R.  Co.,  85  Ga. 
203. 

(>58. tlie  laAV  of  a  .sister  state.— 

Where  an  employe  sues  for  an  injury  which 
occurred  in  another  state,  and  seeks  to  re- 
cover according  to  the  law  of  that  state,  anfi 
to  prove  what  the  law  is  introduces  decisions 
of  the  supreme  court  of  that  state,  the  ques- 
tion of  what  the  law  is  is  for  the  jury.  Chi- 
cago &^  X.  W.  R.  Co.  \.  Johnson,  27  ///.  App. 

351- 
(W9.  What  is  not  a  question  of  fact. 

— The  belief  or  understanding  of  the  plain- 
tiff in  regard  to  the  protection  from  injury 
he  would  receive  in  accepting  employment 
as  defendant's  car  inspector  and  performing 
the  duties  of  that  position  is  not  for  the 
consideration  of  the  jury.  Hmvard  v.  Sa- 
vannah, F,  iS>»  IV.  R,  Co.,  84  Ga.  711,  li  S. 
E.  Rep.  452. 
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b.  Questions    Relating    to  the   Company's 

Neglii^ence. 

(}({0.  Company's  iio}J!li};eiic'e  when  a 
qin'sl  ion  of  IsU't ,  };enerall,y.~Tlie  ques- 
tion of  negligence  on  the  part  of  the  com- 
pany with  respect  to  its  employes  is  a  ques- 
tion of  fact  for  the  jury.  Dilberncr  v.  Chi- 
Ci'.go,  M.  c-^  St.  P.  R.  Co.,  47  iVis.  138,  2  X. 
\\'.  Kip.  (»j.  Turiur  v.  Boston  &^  M.  R.  Co., 
15S  Mass.  261,  33  X.  E.  Ri'l>.  520. 

The  weight  of  testimony  is  for  the  jury. 
So  lu'ld.  in  an  action  jjy  a  hraketnan  against 
tlie  company  for  personal  injuries,  where  the 
evidence  of  the  locomotive  engineer's  negli- 
gence was  conflicting.  Stei^'art  v.  St.  /'-"  /, 
M.  &^  M.  R.  Co.,  43  J///I/1.  2CS,  45  .'V.   II'. 

yv''A43'- 

Whether  the  omission  of  a  master  to  sup- 
ply tiic  proper  means  to  prevent  an  injury 
to  a  servant  which  might  have  been  fore- 
seen is  negligence  on  his  part  is  a  (]uestion 
of  fact  to  be  determined  froni  the  evidence. 
So  is  the  (piestion  whether  the  servant  is 
guilty  of  conlriluitory  negligence,  riillinaii 
Palixcc  Car  Co.  v.  Laack,  143  ///.  242,  32  X. 
E.  Rfp.  2S5. 

Where  a  brakeman  sues  to  recover  for 
personal  injuries,  the  question  of  negligence 
is  to  be  determined  Ijv  the  jury  under  all 
the  facts  of  tlie  case,  and  it  is  not  error 
for  the  court  to  fail  to  give  a  special  in- 
struction to  find  for  the  company  where 
there  is  evidence  to  support  a  verdict  in 
favor  of  the  plaintilT  and  tenditig  to  how 
that  he  did  not  contribute  to  his  injuries. 
Houston  &>  T.  C.  R.  Co.  v.  Maddox,  2  Tex. 
Uni-fp.  Cits.  312. 

({(il.    illu.stratlons. — The  driver 

of  a  street-car  drawn  by  horses  was  given  a 
span  of  horses,  one  of  which  was  a  broncho 
and  would  kick  when  struck,  which  fact  was 
known  to  the  master,  but  of  which  the  driver 
was  not  aware  and  was  not  informed  by  the 
master.  The  car  was  under  the  care  of  a 
conductor,  who  permitted  the  same  to  be 
overcrowrled,  everv  available  foot  of  space, 
botli  in  the  car  and  on  the  platform,  being 
filled.  f)n  attempting  to  start  the  car  the 
bronclio  refused  to  pull,  whereupon  the 
driver,  who  was  crowded  close  to  the  bron- 
cho,slapped  it  with  the  lines,  when  it  kicked 
him  in  tlie  abdf)men,  causing  death  in  a  few 
hours.  Nr/t/,  that  there  was  sulFicient  tes- 
timony to  submit  the  question  of  fact  to 
a  jury.  Ertir/i  v.  Otna/ui  St.  /v.  Co.,  36  A'eb. 
131,  54  A^.  U''.  Rep.  134. 


In  an  action  against  a  receiver  for  the 
death  of  an  engineer,  tlie  evidence  showed 
that  lie  was  killed  by  an  engine  leaving  the 
track,  but  there  was  a  conflict  of  evidence 
as  to  whether  the  track  was  defective;  Init 
there  was  uncontradicted  evidence  that  the 
flange  of  one  of  the  engine  wheels  was 
broken,  due  to  a  latent  defect  or  uadiscov- 
erable  Waw.  Held,  thaf  it  was  proper  to 
leave  the  case  to  the  jury  to  determine 
whether  the  engine  left  the  track  by  reason 
of  defects  in  the  track  or  the  breaking  of 
the  wheel,  with  an  instructicMi  that  if  b\-  the 
latter  there  could  be  no  recovery.  Ihirkin 
V.  Sharp,  S  Ant.  iT—  En,^.  R.  Cas.  520,  88  N. 
Y.  225;  iijrirrni'ng  22  Hun  132,  12  IVk/y. 
Di);.  421. 

In  such  case  it  was  proper  to  refuse  to  in- 
struct the  jury  that  if  they  believed  the 
track  had  been  inspected  within  a  reason- 
able time  prior  to  the  accident,  by  a  com- 
petent inspector,  and  had  been  by  him  ad- 
judged to  be  in  a  safe  condition,  then  plain- 
tifl'  could  not  recover.  Diirkin  v.  SIuvp,  8 
Am.  &^  y■.'//i,^  A'.  Cas.  520,  88  N.  Y.  225  ;  tif- 
firniir.i;  22  Hun  132,  12    U'kly.  Dii^.  421. 

Defendant  company  employed  plaintiff 
and  others  to  make  repairs  on  its  track,  the 
nature  of  which  would  not  prevent  the 
running  of  trains.  Tiie  time  when  trains 
would  pass  was  well  known,  and  the  only 
thing  necessary  to  secure  safety  was  to  pro- 
vide the  men  with  an  accurate  timepiece, 
so  that  they  could  be  oil  the  trnck  in  time 
to  avoid  ai)proaching  trains.  Held,  that  it 
was  the  duty  of  the  company  to  provide 
such  timepiece.  Mtittcson  v.  A'ew  ]'ork  C. 
R.  Ci>.,  62  Bizr/K  (X.  r.)  364, 

In  such  case  there  was  evidence  that  the 
oflicers  of  the  company  did  not  provide 
timepieces,  but  left  it  entirely  to  the  fore- 
man of  the  gang  to  provide  such  time  as 
they  might  have  and  to  regulate  his  own 
watch.  Nt/d,  that  it  was  a  cpiestion  for  '.he 
jury  to  say  whether  the  company  was  negli- 
gent. Mattcson  v.  X'eiu  York  C.  R.  Co.,  62 
Barb.  (X.  Y.)  364. 

Suit  was  brought  to  recover  for  personal 
injuries  to  plaintilT,  received  wiiile  oper- 
ating a  float  used  in  transferring  railroad 
cars  to  and  from  a  pier.  It  appeared  that 
one  of  the  iron  keys,  after  being  used  in  the 
removal  of  a  former  float,  was  left  project- 
ing, instead  of  being  drawn  back  as  it  should 
have  been,  which  caught  ands crushed  plain- 
tiff's leg,  //<•/(/,  that  the  question  of  the 
company's    negligence   was    for    the    jury. 
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J/ar/  V.  Delaware ,  L.  <5-  TF.  /v".  Gj.,  27  N. 
y.  Siipp.  767. 

«(;2.  AVluMi  not  a  question  of  fact 
for  tlio  Jury,  fiCMierally. — The  servant 
cannot  recover  :ij^aiiist  his  master  for  per- 
sonal injuries  without  showing  neglii;cnce, 
where  he  claims  to  recover  through  defects 
in  tools  or  machinery  furnished  him  ;  but 
where  the  evidence  is  equally  consistent 
with  the  absence  as  well  as  the  presence  of 
negligence,  it  is  error  to  leave  the  case  to 
the  jury,  liailcy  v.  Rome,  W.  &»  O.  K.  Co., 
19  A^.  }'.  i:  A'.  656,  49  Hun  377.  3  A'.  Y.  Supp. 

585. 

Where  in  an  action  to  recover  for  person- 
al injuries  neither  the  testimony  nor  the 
model  disclosed  any  defect  in  an  apparatus 
by  which  the  plaintilT  was  hurt,  the  jury 
were  properly  not  allowed  to  say  whether 
the  machine  was  defective.  Downey  v. 
Sawyer,  157  Mass.  41S,  32  N.  E.  Rep.  654. 

In  the  absence  of  expert  testimony  or 
proof  of  an  accepted  railroad  method  it  is 
improper  to  allow  a  jury  to  speculate  as  to 
what  are  the  proper  methods  to  be  adopted 
by  a  company  in  any  given  case.  To  do 
this  would  be  to  take  the  management  of 
the  corporation  out  of  its  own  hands.  He- 
hert  V.  Delaware  £-  H.  Canal  Co.,  41  X.  V.  S. 
R.  860,  62  Hun  618;  affirmed  in  136  iV.  V. 
655,  mem.,  32  A^.  E.  Rep.  1016,  49  X.  V.  S.  R. 
916.  l.arow  V.  Xew  York,  L.  E.  (&>»  \V.  R. 
Co.,  61  Hun  II. 

In  an  action  for  negligence,  where,  upon 
plaintiff's  evidence,  the  accident  appears 
unaccountable,  and  defendant's  evidence, so 
far  as  it  accounts  therefor,  shows  that  it  arose 
from  an  occult  risk  incident  to  the  employ- 
ment, or  that,  if  there  was  negligence,  it  was 
tha"  •'  t^  •  aintiff,  it  is  error  to  submit  the 
-'i  t':  'dant's  negligence  to  the 

i  I  •  Stc2i>i  .  Chicai^o  &>  N.  IV.  R.  Co., 
,  '■>  ••'.•,  .'31,  _)  .4',-.  Ry.  Rep.  3S5.— QUOTKD 
[.;  r  il'  ..■    -  .-.go  &  N.   W.   R,   Co.,   5 

Am.  iv  L;.^  ''..  Cas.  4S0,  54  Wis.  257,  41 
Am.  Rep.  31. 

The  question  of  negligence  on  the  part  of 
tlie  company  is  not  for  the  jury  where  an 
employe  has  worked  for  several  months 
without  complaining  that  the  company's 
staft  was  not  sufficient.  Skipp  v.  Eastern 
Counties  R.  Co.,  9  Ex.  223,  23  L.  J.  Ex.  23,  3 
C.  L.  R.  185. 

0(Jt5.  illustrations.  —  The  com- 
pany's negligence  is  a  question  of  law  for 
the  court,  where  the  plaintiff  with  others 
was  employed  as  a  laborer  in  surfacing  the 


track,  and  while  being  taken  to  his  work  by 
a  gravel  train  was  injured  by  collision  with 
a  "wild"  train  in  charge  of  the  company's 
servants;  the  gra^'cl  train  being  on  regu- 
lar time  and  the  wild  train  having  orders  to 
flag  it.  Under  the  rules  of  the  company 
the  person  flagguig  was  required  to  be 
three  fourths  of  a  mile  ahead  of  the  flagging 
train,  but  in  this  case  he  was  within  four 
hundred  feet  therefrom  and  could  not  see 
the  gravel  train  until  upon  it.  Nortltern 
Pac.  R.  Co.  v.  O'Brien,  i  Wash,  599,  21  l\ic. 
Rep.  32. 

<{(J4.  NcsliK<Mice  with  respect  to 
the  ]iroinulj;ation  of  rules.— (i)  Wlien 
for  the  jury.  —  It  is  the  duty  of  a  railroad 
company  to  make  and  promulgate  rules 
which,  if  faithfully  observed,  will  give  rea- 
sonable protection  to  its  employes ;  and 
whether  it  is  negligent  in  that  respect  in  a 
given  case,  is  a  question  for  the  jury.  Abel 
V.  Delaware  &•  H.  Canal  Co.,  28  Am.  &■> 
Eng.  R.  Cas.  497,  103  X.  F.  581,  9  X.  E. 
Rep.  325,  4  .V.  ]'.  S.  R.  269,  57  Am.  Rep.  773. 
—  Followed  in  Bushby  v.  New  York,  L. 
E.  &  W.  R.  Co.,  107  N.  Y.  374.  Quoted  in 
Carr  v.  North  River  Constr.  Co.,  17  N.  Y. 
S.  R.  945.  Reviewed  in  Hankins  ?'.  New 
York,  L.  E.  &  W.  R.  Co.,  55  Hun  51,  28 
N.  Y.  S.  R.  59,  8  N.  Y.  Supp.  272;  Lan.w 
V.  New  York,  L.  E.  &  W.  R.  Co.,  40  N. 
Y.  S.  R.  26 ;  Hebert  v.  Delaware  &  H. 
Canal  Co.,  41  N.  Y.  S.  R.  860,62  Ihin  618, 
16  N.  Y.  Supp.  561. — International  &■•  G. 
A'.  R.  Co.  v.  Hall,  78  Te.i:  657,  15  S.  IV. 
Rep.  108. 

Plaintiff's  testator  was  under  a  car  on  a 
side  track  making  repairs,  when  another  car 
was  carelessly  backed  against  it  and  he  was 
killed.  It  appeared  that  other  railroad 
companies  had  adopted  a  rule  providing 
for  a  blue  flag  by  day  and  a  blue  liuli'  bv 
night  upon  cars  undergoing  repairs,  wliicii 
is  imderstood  to  prohibit  moving  the  c;ir 
while  the  signal  remains,  but  that  the  de- 
fendant had  not  adopted  such  rule  or  any- 
thing similar.  Held,  that  the  question  of 
its  negligence  in  failing  to  adopt  the  rule 
was  for  the  jury.  Alel  v.  Delaware  &•  H. 
Canal  Co.,  28  Ami.  &^  Eng.  R.  Cas.  497,  103 
A^.  Y.  581,  9  A^.  E.  Rep.  325,  4  A';  Y.  S.  R. 
269,  57  Am.  Rep.  773. 

(2) and  when  not. — In  an  action  by  a 

car  repairer  for  injuries  received  while 
working  under  a  disabled  car,  it  appeared 
that  defendant's  assistant  yard  master,  who 
had  charge  of  the  switch  engine  and  the 


EMPLOYES,  INJURIES   TO,  004. 


311 


handling  of  cars  in  the  yard,  switched  upon 
tlio  track  on  which  the  disabled  car  stood, 
another  car,  which,  coming  into  collision 
witii  tiie  former,  caused  che  damages  com- 
plained of.  The  rules  of  defendant  proviiled 
that  car  repairers  must  see  tluit  they  are 
protected  by  a  red  flag  when  under  and  be- 
tween the  cars,  on  perceiving  wliicli  the  en- 
gineer must  immediately  sto[)  his  train  be- 
fore passing  it.  It  was  also  provided  that 
"  All  employes  of  the  company  are  expected 
and  required  in  all  cases  to  e.\ercise  the 
greatest  care  and  watchfulness  to  prevent 
injury  or  damage  to  person  or  property; 
*  *  *  in  all  cases  of  d(jubt  to  adopt  the 
safe  course."  Every  employe  was  rt;qiiired 
to  acquaint  himself  witii  the  rules  and 
directions  and  have  a  copy  of  them  in  his 
possession.  The  rules  were  printed  on  the 
backs  of  time-tables  which  were  kept  for 
distribution  among  tlie  employes  at  all 
points;  plaintiff  knew  the  custom  and  reg- 
ulation in  regard  to  hanging  out  a  red  flag, 
and  observed  it.  lUhi.  that  there  was  no 
proof  of  neglect  on  the  part  of  defendant  to 
make  and  promulgate  suitable  rules  for  the 
information  and  government  of  its  em- 
ployes, and  that  the  submission  of  that 
question  to  the  jury  was  error.  Corcoran  v. 
Delaware,  L.&'  IV.  A\  Co.,  126  yV.  1'.  673. 
27  X.  E.  Rc'fi.  1022,  38  A'.  ]'.  S.  A'.  251,4 
Si77'.  .!/>/>.  4S3. 

Plaintiff's  intestate  was  killed  while  coup- 
ling cars  in  a  yard,  by  a  switch  engine  being 
suddenly  run  down  against  them  witliout 
any  signal  of  its  ap[)roach.  The  court  left 
it  to  tiie  jury  to  determine  whether  it  was 
reasonable  to  require  the  company  to  pro- 
mulgate a  rule  forbidding  entrance  on  a 
switch  when  another  engine  and  train  are 
upon  it,  unless  a  signal  is  given  or  notice 
sent  to  the  employes  of  that  train;  and 
further  instructed  tlie  jury  tliat  they  might 
lind  the  company  negligent  if  they  found 
such  a  rule  reasonable.  //(•/(/,  error,  in  the 
absence  of  any  evidence  that  any  other 
company  had  adopted  such  rule,  or  what 
its  workings  would  be  if  adopted,  l.aro-.o 
V.  Nciii  York,  L.  E.  &^  ir.  A\  Co.,  40  A".  V. 
S.  A'.  26,  fit  H//H  II,  15  A^.  ]'.  Si//>/>.  3S4.— 
Rkviewing  Abel  v.  Delaware  &  H.  Canal 
Co.,  103  N.  Y.  581,  4  N.  Y.  S.  R.  269;  Ford 
V.  Lake  Shore  &  M.  S.  R.  Co.,  36  N.  Y.  S. 
R.  494.— RF,vir''.WK.i)  IN  Shepard  7>.  New 
York  C.  &  H.  R.  R.  Co.,  44  N.  Y.  S.  R.  816, 
18  N.  Y.  Supp.  665. — Doing  v.  Attc  I'or/^, 
0.  &*    IF.  A!.  Co.,  73   Hun   270,  26  A'.    V. 


Supp.   405.  —  QuoTixG    Berrigan    v.    New 
York,  L.  E.&  W.  R.  Co.,  131  N.  Y.  582. 

Defendant  com[)any  maintained  a  yard 
about  a  mile  long,  wiili  si.K  parallel  tracks, 
with  a  wagon  way  across  tliese  track;",  for 
till!  purpose  o!  hauling  railroad  sujiiiijs, 
and  an  emj^loye  was  killed  b\'  a  switi  ii  en- 
gine whilii  driving  a  \.'agon  on  this  way- 
The  evid.Micc  tended  t;,  siiov.  llial  stancii.g 
cars  on  the  various  tracks  prevented  the 
engineer  in  charge  of  the  entwine  from  see- 
ing the  dect:ased  in  time  to  prevent  a  col- 
lision ;  and  the  company  was  charged  with 
negligence  in  not  promulgating  rules  gov- 
erning tiie  movement  of  trains  and  engines 
in  the  yard.  Field,  that  it  was  error  to 
leave  it  to  the  jury  what  were  proper  meth- 
ods to  be  afiopted,  in  the  absence  of  evi- 
dence of  rules  in  other  yarrls,  or  of  any 
metliods  in  common  use  among  railroads 
for  the  regulation  of  such  matters.  Hilcrt 
V.  Delaiuarc  &-=  H.  Canal  Co.,  41  A'.  1'.  5. 
R.  860,  62  Hun  618,  16  A'.  V.  Supp.  561  ; 
affirtneti  in  136  A'.  1'.  655,  ///<■;//.,. 3 2  A'.  E. 
Rep.  1016,  49  iV.  y.  S.  R.  916.— Rkvikwing 
Abel  x>.  Delaware  &  II.  Canal  Co.,  103  N. 
Y.  581,  4  N.  Y.  S.  R.  269. 

Plaintiff's  intestate  was  a  brakcman  on  a 
train  that  came  into  the  yard  at  night,  and 
was  killed  while  placing  the  train  on  a  sid- 
ing, by  colliding  with  other  cars  that  had 
been  stored  there,  ar.d  the  com[)any  was 
charged  with  negligence  in  not  adopting  a 
rule  requiring  a  light  to  be  ])laced  on  cars 
at  night  wlien  stored  upon  tracks.  Held, 
that  it  was  error  to  submit  the  question  of 
the  company's  negligence  to  the  jury,  in  the 
al-^'  n.^e  of  evidence  tliat  other  companies 
had  adopted  a  rule  requiring  lights  on  such 
cars,  or  that  defendant  could  practically 
carry  cut  such  a  rule  in  the  management  of 
its  business.  Sliepard  v.  Xew  York  C.  &- 
H.  R.  R.  Co.,  44  A'.  ]'.  5.  A'.  816,  bi  Hun 
634,  18  A'.  ]'.  Supp.  665. — Kkvuwinc.  (irip- 
pen  7'.  New  York  C.  R.  Co.,  40  N.  V.  41  ; 
McGrath  v.  New  York  C.  .V  H.  R.  R.  Co.. 
63  N.  Y.  528;  Houghkirk  v.  Delaware  cS:  H. 
Canal  Co.,  92  N.  Y.  220;  Larow  v.  New 
York,  L.  E.  &  VV.  R.  Co.,  40  N.  Y.  S.  R.  26. 

A  switchman  went  to  signal  a  passenger 
train,  and  under  the  mistaken  belief  that  a 
switcii  was  set  wrong,  under  the  impulse  of 
the  moment,  threw  it  open  and  ran  the  train 
off  the  main  track  and  killed  the  engineer. 
//(•/(/,  that  a  failure  of  the  company  to 
adopt  a  rule  that  would  prevent  ini[)ropcrly 
opening    switches    is   not  sutTicient   negli- 


■■(MrJir.-^ 


■PHm*i 


mil 


W:i  '-X. 


'■-; 


313 


EMPLOYES,  INJURIES   TO,  005,  0««. 


gence  to  justify  a  submission  to  the  jury,  in 
the  absence  i-f  any  evidL-iice  that  a  rule  was 
necessary,  liurke  v.  Syracust,  />'.  iS^*  A'.  ]'. 
A'.  Co.,  23  A'.    J'.  Siil<p.  45S,  69  ////;/  2\. 

(J05.  N«'j;Jij>oii«t'  ill  lailiii;;'  to  iii- 
I'oriii,  warn,  or  iiistriu-t  tMiiploy*'.— 
Where  a  nieciiuuic  lioin  car  shops  is  woris- 
ing  unricr  or.lors  from  a  superior  011  a 
ladder  leaiiiiis;  ajiainst  a  train,  wliclher  lie 
was  t,'ui!ty  of  contributory  neglic;cncc  in 
not  himself  skiving  notice  to  the  trainmen 
of  ills  [josilion,  or  whetlicr  lie  miulit  ])ro[)- 
crly  rely  upon  his  superior  skiving  notice  of 
his  position,  is  a  (lucstion  for  tlie  jury. 
Pierce  \.  Coil ri.}l  louHi  K.  Co.,  Ti,  Iowa  140, 
34  A'.  W.  K,-p.  7S3. 

Where  a  machinist  is  injured  while  coup- 
ling moving  cars  under  the  direction  of  his 
foreman,  without  being  instructed  as  to  the 
proper  method  of  doing  tlie  work,  or  as  to 
♦.lie  (Linger  connect  jd  with  it,  it  is  a  ques- 
tion for  the  jurv  ;is  to  whether  he  jiossessed 
sutlicient  knowicdge  not  to  demand  fur- 
ther instruction,  or  whether  the  injury  re- 
sulted from  his  ignorance  of  the  want  of 
instruction.  JSlcDcDuoit  v.  jYi-w  ]'(';/•  C. 
&^  H.  K.  K.  Co.,  38  A'.  V.  S.  A\  33,  59  Hun 
619,  13  A'.  )'.  Siipp.  435  ;  ojl'iniicd  in  131  A', 
V.  66S,  w,v'/.,  43  A'.   ]■.  .S".  A'.  964. 

A  switchman  was  killed  while  running  to 
turn  a  switch,  and  it  subsequently  turned 
out  that  his  foreman  had  turned  tiie  switch 
and  there  was  no  need  of  his  going,  but  he 
liad  not  been  informed  of  the  fact.  Held, 
that  it  was  a  question  for  the  jury  whctlier 
the  company  was  liable  for  negligence  by 
reason  of  the  foreman  failing  to  inform  the 
switchman  of  the  fact.  Crant  v.  Union 
Par.  K.  Co.,  45  Fiii.  Pep.  673. 

Tiie  evidence  tended  to  show  that  the 
coupling  of  a  Baldwin  locomotive  car  to  a 
car  of  defendant,  in  consequence  of  the  pe- 
culiar and  unusual  construction  of  the 
firaw-lieads  of  the  former,  w;is  extra  hazard- 
ous, dangerous,  and  unsiife;  that  to  those 
acquainted  with  the  Fialdwin  locomotive 
cars  they  were  known  as  "man-killers"; 
that  plaintiff  was  directed,  on  a  dark  night, 
to  couple  one  of  these  cars  to  one  of  the 
defendant's  ;  that  he  had  never  before  made 
this  coupling,  and  he  had  no  knowledge  of 
the  dangerous,  unsafe,  and  unusual  con- 
struction of  the  draw-head  of  the  13aldwin 
locomotive  car;  that  while,  from  the  light 
of  his  lantern,  he  could  see  the  place  for 
the  draw-head  to  enter,  it  did  not  apprise 
him   of    the   dangerous    character    of    the 


blocks  attached  to  the  draw-head,  which 
caused  his  arm  to  be  caugiit  and  crushed 
while  attempting  to  put  in  tlie  pin  to  effect 
the  coupling.  Held,  that  the  trial  court 
pro[)eriy  overruled  defendant's  demurrer  to 
the  evidence.  Crane  v.  Missouri  I'ac.  P. 
Co..  25  //w.  <i^  A";/i,'-.  P.  Cis.  440,  S7  Mo.  5uS. 

A  train  dispatcher  telegrajilied  the  oper- 
ator at  P.  station  to  flag  and  hold  an  east- 
bound  train  for  orders,  and  was  then  told 
to  have  the;  train  pass  the  west-bound  train 
at  his  station.  A  little  later  he  was  di- 
rected to  have  the  trains  pass  at  the  ne.\t 
station  west,  which  they  did;  and  the  op- 
erator at  P.  understanding  that  the  first 
order  to  iiold  the  east-bound  train  for 
orders  had  been  superseded  by  later  or- 
ders, allowed  the  train  to  pass  his  station, 
and  it  coUidi  .1  with  another  west-bound 
train  a  little  cast  of  the  station  and  killed 
an  engineer  on  the  east-bound  train,  It 
seemed  that  the  operator  had  wired  the 
engineer  wliere  the  tr:uns  were  to  pass,  but 
gave  him  no  further  directions  as  to  where 
to  stop,  or  that  another  train  was  approach- 
ing. J/elJ,  that  it  was  a  question  for  the 
jury  whether  the  company  was  negligent  in 
failing  to  give  the  engineer  additional  no- 
tice for  the  movement  of  his  train.  .SVc///- 
erlaiid  v.  Troy  Sr*  B.  P.  Co.,  8  X.  V.  Stipp.  S3. 

Where,  in  an  action  for  an  injury  to  a 
brakeman,  alleged  to  have  been  caused  bv 
negligence  in  not  warning  him  of  the  extra 
hazard  involved  in  coupling  cars  of  a  par- 
ticular kind  which  might  come  upon  its 
road,  I'.'.e  evidence  that  he  was  so  inc'xperi- 
Ci.red  as  to  need  special  instructitjus  or 
caution  on  tliat  subject  was  not  undisputed 
nor  conclusive — held,  that  it  was  error  for 
the  court  so  to  instruct  the  jury  as  to  take 
from  it  the  question  of  defendant's  negli- 
gence. Hi{i:^hes  v.  C/iieat^o, .)/.  <S^  .'>"/.  /'.  A'. 
Co.,  79  Wis.  264,  48  .V.  ff.  Pep.  259.— FciL- 
LowixG  Kelly  v.  Abbot,  63  Wis.  307. 

0(»(>.  SIS  to   tlio   abandoiiiiKMit 

aii<l  reoiK'ninK'  <>!'  a  switi-li.  —  The 
closing  of  a  railro;id  switch,  and  the  re- 
moval of  the  lights,  with  a  notice  to  the 
engineers  of  passenger  trains,  who  were 
required  to  slow  up  in  passing  it  when  in 
use,  that  it  was  abandoned,  and  that  the 
track  was  thereafter  to  be  treated  as  if  no 
switch  were  there,  and  its  reopening  with- 
out any  notice  to  such  engineers,  and  with- 
out their  knowledge,  and  its  use  without 
such  lights,  make  a  clear  case  of  negligence 
against  the  company,  if  the  presence  of  such 
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lights  would  have  prevented  the  running  of 
a  passenger  train  into  the  switch,  which 
qui  st'oii,  in  case  of  confliciing  testimony,  is 
for  the  jury.  Tinvn  v.  Michigan  C.  R.  Co., 
S4  .Uic/i.  214,  47  iV.  11 '.  Rep.  665. 

Ill  such  a  case  it  was  contended  by  the 
company  that  the  absence  of  liie  lights  was 
not  the  proximate  cause  of  the  accident: 
that  if  the  swiicli  had  been  loci<ed,  the 
train  would  have  passed  in  safety;  and  tiiat 
the  o])eniiig  or  unlocking  of  the  switch  was 
caused  either  ijy  the  intermeddling  of  a 
stranger  or  trespasser,  or  by  the  negligence 
of  fellow-servants  of  the  plaintilT,  and  that 
he  could  not  recover  in  either  event.  Held, 
that  if  the  lights  would  have  prevented  the 
accident  in  the  cundition  in  which  the 
switch  was,  by  giving  timely  warning  of  the 
danger,  the  negligence  of  the  company  in 
reopening  it  for  use  without  re[)lacing  the 
lights  was  just  as  much  the  pro.ximate  cause 
of  the  injury  as  the  unlocking  anrl  turning 
of  the  switcii  rails;  and  if  they  were  con- 
current causes,  the  defendant  would  be  lia- 
ble. Town  V.  Micliii^an  C.  R.  Co.,  84  Mich. 
214,  47  N.  II'.  Rep.  665. 

(>07.  Nof'Iij'oiK't^  in  failiiip^  to  pro- 
vide sale  AVorkin<i'  plaec— It  is  a  ques- 
tion of  fact  for  the  jury  todetermine  whether 
it  was  negligence  on  the  part  of  a  master  to 
permit  a  large  quantity  of  dynamite  to  be 
stored  in  such  a  position  that  an  accidental 
explosion  of  it  might  result  in  death  or  in- 
jury to  his  servants.  Tissue  v.  Ra/fintore  &> 
0.  R.  Co.,  112  Po.  S/.  91,  3  A//.  Rep.  667. 

Where  an  employe  is  injured  from  defects 
in  the  premises  where  he  works,  and  it  is 
shown  that  the  defects  were  known  to  the  1 
company  24  hours  before  the  accident,  the 
question  of  whether  the  company  had  rea- 
sonable time  in  which  to  repair  is  for  the 
ji'iy.  J//v.m;c;v'  Pac.  R.  Co.  v.  Sasse,  {Tex. 
Civ.  .Ifip.)  22  .S".  ]V.  Re/).  1 87. 

Plaintiff  and  others  were  in  the  employ 
of  a  city  in  laying  a  water-pipe  near  defend- 
ant's track,  when  a  passing  car  struck  a 
pipe  which  they  were  about  to  lay,  and 
knocked  it  against  plaintiff,  injuring  him. 
It  appeared  that  the  company  had  stationed 
a  watchman  at  the  place.  Heltf,  sufficient 
evidence  of  negligence  to  justify  a  sub- 
mission to  the  jury,  and  to  support  a  ver- 
dict for  plaintiff.  Lahey  v.  Central  Park, 
iV.  &>  E.  R.  R.  Co.,  51  A^.  ]'.  5.  R.  589,  22  A^. 
Y.  Siifip.  380. 

(>()8. coiiipniiyVs  yard  or  .station. 

— Action  by  an  employe  for  personal  injury 


sustained  by  the  falling  of  a  pile  of  lumber 
in  defendant's  yard.  Under  the  issues 
plaintilT  was  required  to  prove  (i)  that  the 
lumber  was  so  negligently  piled  as  to  be 
dangerous,  and  that  defendant  was  neg- 
ligent in  allowing  it  to  remain  so  piled; 
and  (2)  that  he  was  not  guilty  of  any  neg- 
ligence himself  which  contributed  to  the 
injury.  Upon  evidence  tending  to  estab- 
lish both  of  these  propositions,  plaintilT  was 
entitled  to  have  them  submitted  to  the  jiirv  ; 
and  the  court,  after  having  erroneously  di- 
rected a  verdict  for  the  defendant,  [jrojierly 
sustained  plaintiff's  motion  for  a  new  trial. 
Pd/ihoin  V.  St.  Louis,  A'.  c!-»  A'.  //'.  R.  Co.,  72 
Io7oa  45,  33  A'.  //'.  Rep.  356. 

Plaintiff's  intestate  was  killed,  after  two 
months'  service  as  a  i)rakeman,  while  at- 
tempting to  couple  slowly  moving  cars  at 
night  at  a  way  station,  by  falling  in  an  un- 
covered ditch  under  the  track,  /leld,  that 
the  question  of  the  company's  negligences  in 
maintaining  the  uncovered  ditch  was  for 
the  jury.  Plank  v.  A'ew  York  C.  6-  //.  R. 
R.  Co..  I  T.  &>  C.  {-M.  Y.)  319;  ojfirmed  in 
60  N.   Y.  607,  mem. 

<><${).  Nogligeneo  in  failing-  to  pro- 
vide safe  traek. — Whether  the  compiany 
was  negligent  in  not  knowing  of  the  wash- 
out, so  as  to  have  given  the  plaintiff  due 
notice  and  warning,  is  a  question  for  the 
jury.tmder  proper  instructions.  Central  R. 
&*  B.  Co.  V.  A'ent,  84  (Ja.  351.  10  .S".  £.  Rep. 
965. 

Whether  or  not  an  engineer  exercised 
proper  diligence  in  looking  out  for  defects 
in  the  tracks  is  a  question  for  the  jurv,  in 
determining  which  they  should  take  into 
consideration  the  various  other  duties  which 
he  was  required  to  perform  in  managing 
and  running  his  engine.  Central  J\.  i----  />'. 
Co.  V.  K'ent,  87  Ga.  402,  13  .S'.  E.  Rep.  502. 

The  negligence  of  a  railroad  company  in 
sending  out  a  repair  train  with  W(jrkmen, 
after  an  unusual  storm,  without  first  send- 
ing persons  ahead  to  ascertain  the  con- 
dition of  the  track,  is  a  question  for  the 
jury.  Conlon  v.  Oregon  S.  L.  &>  U.  N.  R. 
Co.,  53  Am.  &->  Eng.  R.  Cas.  356,  23  Or  eg, 
499,  32  Pac.  Rep.  397. 

A  train  running  through  niou.ntains  was 
thrown  from  the  track  by  a  pine  knot  on 
the  track  catching  in  the  pilot.  It  ap- 
peared that  fires  had  been  burning  on  the 
mountain  side  for  some  days,  causing  stones, 
sticks,  and  logs  to  roll  down  on  the  track, 
and  that   the  company  had   knowledge  of 
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the  facts,  and  that  the  pine  knot  on  the 
track  was  <lue  to  these  fires.  //M,  that 
the  finesiioii  (jf  whether  the  company  was 
ne^li^'ont  in  faihuLj  to  have  track  walkers  at 
tile  place  was  for  the  jury.  Denver,  S.  P. 
&•  J'.  A'.  Co.  V.  U'l'/soii,  12  Colo.  20,  20  J\lC. 
Kep.  340. 

A  misplaced  switch  caused  a  train  to 
leave  the  track  and  killed  the  fireman. 
There  were  10  switches  at  the  station,  with 
abiiut  80  trains  passing  each  day,  several 
of  which  stopijcd  and  had  to  be  switched  ; 
and  it  appeared  that  but  one  switchman 
was  employed,  who  had  to  wcjrk  from  12 
to  13  h(nirs  out  of  every  24  hours.  The 
railroad  company  was  charged  with  negli- 
gence in  intrusting  the  switching  to  an  in- 
competent and  inexperienced  person,  and 
in  failing  to  employ  a  sulhcient  number  of 
persons.  Held,  that  the  question  of  the 
company's  negligence,  and  its  failure  to  em- 
ploy a  suflicient  number  of  persons,  should 
have  been  left  to  the  jury,  and  it  was  error 
to  grant  a  nonsuit.  Harvey  v.  AVtc  York 
C.  «S-  //.  A'.  A'.  Co..  19  //loi  (A'.  1'.)  556. 

In  such  case  evidence  that  the  company 
had  emiiloyed  an  additional  switchman  im- 
mediately after  the  accident  was  admissible. 
Also  it  was  [jroper  to  [)rove  that  the  switch- 
man had  complained  to  the  company  that 
he  had  not  the  recpiisite  experience,  and 
that. the  work  was  too  much  for  one  man. 
Harvey  v.  Xeiv  Yorh  C.  &^  //.  R.  R.  Co.,  19 
Htm  {N.  r.)  556. 

The  contribut(jry  negligence  of  ;i  fireman, 
who  is  killed  by  a  misplaced  switch,  is  not  a 
defense,  if  the  accident  was  caused  by  a 
failure  of  the  company  to  employ  a  compe- 
tent switchman,  or  a  sulhcient  number  of 
them.  Harvey  v.  New  York  C.  &^  H.  R.  A'. 
Co.,  njHiai  (A'.  Y.)  556. 

<>70. or  .sale  roadbed.— A  brake- 
man  emidoyed  in  a  freight  yard,  while  un- 
cou[)ling  cars  stepped  into  a  hole  in  the 
roa(ll:)ed  under  a  switch  rod,  and  was  caught 
and  injured.  There  was  evidence  that  the 
hole  or  space  under  the  rod  was  larger  than 
need  be  for  working  the  switch,  and  larger 
than  under  any  other  rod  in  the  yard,  and 
looked  as  though  it  had  been  dug  out  for  a 
drain  ,  that  the  hole  had  existed  for  a  week 
wit^iout  plaintiff's  knowledge,  and  he  did 
not  notice  it  at  the  time,  and  it  was  after- 
wards partiall"  filled  up  and  made  safe  ;  that 
he  was  acting  under  orders  of  the  conductor 
of  a  train  he  was  helping  to  make  up,  and 
wept  between  the  cars  and  rails  to  pull  the 


coupling-pin,  which  stuck;  and  that  it  was 
customary  and  fjuitc  as  safe  to  go  between 
the  rails  under  such  circumstances.  .(/,/, 
that  whether  the  defendant  was  negligent 
and  its  roadbed  defective,  and  whether  the 
plaintiff  was  in  the  exercise  of  due  care, 
were  for  the  jury.  Hannah  v.  Coiuiectieu! 
River  R.  Co.,  154  Mass.  529,  28  A'.  K.  Rep. 
6S2. 

Plaintiff,  a  laborer,  was  engaged  in  shov- 
eling ashes  from  a  i)it  between  the  rails.  In 
attempting  to  get  out  of  the  pit  as  a  loco 
motive  approached,  he  was  struck  by  it  and 
injured.  Near  the  pit  was  a  water-iilug  so 
arranged  that  a  locomotive,  discharging 
ashes  into  the  pit,  could  at  the  same  time 
take  water.  The  court  submitted  the  ques- 
tion to  the  jury  as  to  whether  the  relative 
position  of  the  water-plug  and  the  stopping 
place  on  the  ash-pit  was  an  imijroper  and 
negligent  construction.  Held,  error.  Rei- 
chelv.  A'ew  \'orA-  C.  &^  H.  R.  R.  Co.,  130  A'. 
Y.  682,  iiu-iii.,  3  Silv.  App.  662,  29  N.  E.  Rep. 
763,  42  N.  Y.  S.  R.  510;  reversing  29  A'.  1'. 
S.  R.  999,  9  A'.  }'.  .'Siipp.  960. 

Plaintiff,  an  employe,  was  being  trans- 
ported over  the  road  in  a  hand-car,  and 
while  sitting  on  the  side  of  the  car  with  his 
feet  hanging  down,  was  injured  by  his  feet 
striking  boards  where  the  track  had  been 
()lankecl,  which  harl  been  allowed  to  I.ecome 
loose  and  warped,  so  that  they  stood  several 
inches  abi;)ve  the  proper  level.  Held,  thit  ic 
could  not  be  said,  as  a  m;itter  of  law,  that 
this  did  not  show  a  defective  roaflbed,  so  as 
to  constitute  actionable  negligence.  PooIm. 
Cliieaiio,  M.  &>  Si.  P.  R.  Co.,  3  Aw.  &^  Kng. 
R.  Cas.  332,  53  rfV.f.  657,  II  A',  ir.  Rep.  15. 

071.     or     .safe      .sidiiiys     aii«i 

switrlics.— In  an  action  by  abrakeman  for 
personal  injuries,  when  there  was  evidence 
tending  to  show  that  the  accident  was  the 
result  of  running  a  loaded  freight  car  upon 
a  siding  where  the  rails  were  put  down 
without  fish-plates,  it  was  not  error  to  sub- 
mit the  question  of  the  company's  negli- 
gence, under  all  the  evidence,  to  the  jury. 
McComl's  v.  Pittslmrgli  &*  W.  R.  Co.,  x^oPa. 
St.  182,  18^//.  Rep.  Cut,. 

A  train  was  derailed  by  an  open  switch 
and  injured  the  plaintiff,  a  brakeman.  He 
claimed  that  if  a  certain  safety  switch  had 
been  used  at  the  place  the  train  would  have 
passed  with  safety,  notwithstanding  the 
misplaced  switch.  Held,  that  it  was  error 
to  submit  to  the  jury  the  question  of 
whether   the  company  should   have  used 
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the  safety  switch.  Coppins  v.  Xei^i  York  C. 
(J-  //.  A'.  R.  Co.,  43  Hun  26,  6  i\'.  Y,  S.  A'. 
572.— Distinguishing  Smith  -'.  New  York 
&  H.  R.  Co.,  19  N.  v.  127;  Hcycinan  v. 
Western  R.Corp.,  iGHarb.  353;  Iviikpatrick 
V.  New  York  C.  &  II.  K.  K.  Co..  79  N.  Y. 
240;  Pantzar^'.  Tilly  Foster  Iron  Min.  Co., 
99  N.  Y.  36S;  Ellis  V.  New  York,  L.  E.  tSi 
W.  K.  Co.,  95  N.  Y.  5^6.  guoTiNi;  Piper 
V.  New  York  C.  cS:  H.  K.  R.  Co.,  i  T.  &  C. 
290. 

Plaintitr,  a  brakeman,  who  had  but  two 
weeks'  experience,  was  injured  at  nii;ht  while 
uncoupling  moving  cars,  by  coming  in  con- 
tact with  the  iiandle  of  a  swiicli  stand 
which  had  not  been  in  use  for  iomc  time, 
the  rails  being  spiked  down.  //e/J,  that  the 
question  whether  the  company  was  negli- 
gent in  maintaining  the  switch  as  it  did 
was  properly  left  to  the  jury;  and  it  was  not 
error  to  charge  that  the  company  was  not 
bound  to  light  the  switch  stand  or  point  it 
out  to  plalntill.  Si/u'//i  v.  AVtc  Yor/;,  N.  //. 
(S-  //.  K.  Co.,  33  2\.  Y.  S.  A'.  707,  26  y.  <S- 
S.  2S4,  1 1  X.   Y.  Supp.  586. 

(>7ti. or  sale  ovorlicart  roofs  and 

briilyos.— In  .'in  action  for  the  death  of  a 
brakoman  it  is  proper  to  leave  the  case  to 
till!  jury,  where  the  pr(jofs  show  tiiat  the 
deceased  had  been  in  the  employ  of  the 
company  for  two  months,  and  that  he  was 
killed  on  the  tO|)  of  a  freight  car  while  in 
tiie  yard,  the  roof  of  which  was  low  ;  that  a 
beam  extended  12  im  hes  over  one  of  the 
side  tracks,  which  was  dangerous  to  one 
standing  on  the  top  of  the  cars,  and  that  the 
cars  used  by  the  deceased  were  of  dilTcrent 
heights,  thus  tending  to  increase  the  danger. 
Wuu-c  V.  Neivport  Navs  ^  M.  V.  R.  Co., 
{Ky.)  17  .S'.  U'.Rep.  570.— OurniNO  Hughes 
V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  91  Ky. 
526,  16  S.  W.  Rep.  275. 

Phiintifl,  a  brakeman,  was  injured  wiiile 
passing  under  a  bridge,  and  the  evidence 
shf)\ved  that  if  the  bridge  had  been  a  few 
inciies  higher  brakemen  could  have  passed 
under  it  in  safety.  Held,  that  the  question 
of  whether  the  company  was  negligent  in 
maintaining  the  bridge  as  it  was,  was  prop- 
erly left  to  the  jury.  WiUiavis  v.  Delaivare, 
L.'&o  IV.  R.  Co.,  39  Hun  (N.  Y.)  430.— Ap- 
plied IN  Rogen  V.  Enoch  Morgan's  Sons 
Co.,  16  N.  Y.  S.  R.  693. 

There  was  a  conflict  of  evidence  as  to 
whether  plaintiff  knew  the  exact  height  of 
the  bridge,  or  whether  he  could  pass  under 
it  while  standing  on  top  of  the  car.    HtlJ, 


that  the  question  of  liis  contributory  negli- 
gence was  properly  left  to  the  jury.  U'lll- 
titms  V.  Dthrn-'tiri-,  I..  &■>  II'.  A'.  Co.,  yj  Hun 
(A'.  }'.)  430. 

<J7."J.  N'«'j;li};<'ii«'«' in  failhi};- to  block 
I'rogs,  c(c'. — Whether  a  failure  to  keep 
a  frog  blocked  so  that  Lrakemcn's  feel 
would  not  be  caught  while  unccjupling  c.irs 
is  negligence  is  a  question  for  the  jury. 
Mcfk  V.  NcM  York  C.  ^^  H.  R.  R.  Co.,  23 
A'.  Y.  Supp.  420,  C^jHun  48S.  Hii/inv.  Mis- 
souri J'ac.  R.  Co.,  31  Am.  &>  Em;.  R.  Cits. 
221,92  A/o.  440,  10  ff'«/.  /up.  405,  4  S.  IV. 
Rip.  937. 

074.  XosiiHoiK'o  in  allowing'  ob- 
strnrtions  near  track.— Defendani,  a 
manufacturing  concern,  negligeiiliy  piled  a 
quantity  of  smoke-staiks  and  other  ma- 
terial near  a  railroad  track,  and  a  passing 
train  caught  one  of  the  st.'icks  and  pushed  it 
against  a  tower  in  which  plainiitf  was  sta- 
tioned to  signal  trains,  and  injured  him. 
Held,  that  the  question  of  whether  defend- 
ant was  negligent,  as  to  plaintiff,  in  jjlacing 
the  material  near  the  track  was  for  the  jury  ; 
that  so  far  as  defenrlant  is  concerned,  negli- 
gence in  law  is  not  to  be  attributed  either  to 
the  railroad  company  or  to  plaintilT  because 
the  company  continued  to  run  trains  after  it 
knew  of  the  danger,  or  because  the  jjlaintifl 
continued  in  his  place  to  signal  trains.  Mar- 
tin V.  North  Star  Iron  Works,  15  Ant.  &^ 
Eui^.  R.  Cas.  156,  31  Mi'ni.  407,  iS  N.  IV. 
Rep.  109. 

(J7o.  lc<lgc  of  rock. — Where  there 

was  an  allegation  and  evidence  that  the 
company  left  a  ledge  of  rock  in  such  a  posi- 
tion that  the  jar  of  a  passing  train  would 
probably  cause  it  to  fall  on  its  tr.ick,  and  it 
did  so  fall,  and  plaintiff,  an  employe,  was 
thereby  injured — held,  that  the  issue  of 
negligence  was  properly  sidjmitted  to  the 
jury.  Bean  v.  Western  A\  C.  R.  Co.,  107  A'. 
Car.  731,  12  S.  E.  Rep.  600. 

(J7C>.  mail   crane. — In   an   action 

for  the  death  of  a  lireman  on  a  locomotive, 
whose  death  was  caused  by  coming  in  col- 
lision with  a  mail-catcher  standing  near  the 
WvicV.— held,  that  the  opinions  of  railroad 
men,  as  experts,  that  the  mail-catcher  in  its 
proximity  to  the  track  was  not  dangerous, 
were  not  conclusive,  on  that  question,  but 
the  jury  might  consider  any  other  evidence 
in  the  case  on  the  subject,  and  it  was  proper 
to  so  instruct  the  jury.  Chicago,  B.  &>  Q. 
R.  Co.  v.  Grei^oiy,  58  ///.  272,  11  Am.  Ry. 
Rep.  75- 
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In  such  case,  where  it  was  shown  that 
the  acciilciii  occmri.'d  in  ilic  ni^hitinic, 
and  wiiilo  tlie  fir'-'nian  was  actinj;  in  the 
line  of  iiis  flnty,  watching  for  sij,'nais,  it  was 
\ir<)\)iir  to  instriH  t  the  jury  llial  they  nii^iit 
consider  tin.'  fa(  I  that  the  casually  liappcm.'d 
in  th('  ni;.;lit,  and  tiial  it  was  cnstoniary  and 
iisnal  for  lircini'n  to  look  out  of  the  side 
winiiow  or  j^an^way  of  llic  locomotive,  for 
tli<:  purpose  of  discovirinij;  si>;nals.  Sucii 
facts  were  proper  to  be  consideicd,  as  tend- 
ing to  sliow  ilir  exercise  of  due  care  and 
caution  on  tii'-  pirt.  of  tiie  dcceascfl  ;it  tiie 
time  of  the  ac(  ideiit.  C///(:'X"-  I'-  '2""'  Q-  ■'^'• 
Co.  V.  Grei^ory,  58  ///.  272,  11  /lin.  h'y.  lup. 

077.  |»ilr  ol'stoin's.— After   mal<- 

in;^  a  con|)lin;j;  plaintill  sleiijxd  liacl-:  and 
fell  over  a  pile  of  stones  which  the  company 
had  carried  to  the  station  and  placed  near 
the  track  for  its  own  use,  and  was  injured. 
The  stones  had  been  i)!accd  tiiere  alxmt 
six  weeks  before.  Jh-h/,  thai  the  stones  had 
been  ilit.rc  a  sulhcicnt  lime  to  give  plaintiff 
noliie,  and  the  cpiestions  both  of  nej.(lii:;ence 
and  of  contributory  neLi'l^ence  weie  for  the 
jury.  Wiioslrr  v.  Wi'shrn  N.  ]'.  &^  /'.  A'. 
Co.,  40  A'.  ]'.  .v.  A".  844,  r,i  Ifuii  623,  16  A'. 
v.  Si//>/>.  764;  ajjumcii  in  48  A'.  )'.  ,S".  A'. 
929. 

07S.  soctloii  lumsc— The  nej,di- 

gence  charii^ed  against  defendant  was  buikl- 
ing  a  section  house  in  such  dangerous  prox- 
imity to  a  side  track  that  ihc  eaves  struck 
the  jiiainlilT,  a  brakeman,  while  descemling 
the  ladder  on  the  side  of  a  moving  freight 
cai'.  The  contributory  negligence  charged 
against  the  plaintiff  was  attempting  to  de- 
scend the  ladder  at  an  im])roper  place. 
/A7i/,  that  on  both  questions  the  evidence 
presented  a  case  for  the  jury.  Flanders  v. 
C/ti\:ti;o,  Si.  P.,  M.  &•  O.  K.  Co.,  51  Minn. 
193.  53  .V.   IV.  AV/.  544. 

<>7J>.  shed. — The   switchinan   was 

upon  the  platform  of  a  car  which  was  being 
switched  on  the  side  track.  Water  was  run- 
ning from  a  steam-|)ipe  at  the  end  of  the 
car,  and  to  avoid  it  he  leaned  outward  from 
the  steps,  and  wUs  struck  by  the  shed,  wdiich 
was  22i  inches  from  the  side  of  the  car. 
His  duties  required  him  to  be  upon  tlic 
platform  and  at  times  to  lean  out.  Tiicre 
was  evidence  tending  to  show  that  he  did 
not  know  of  the  shed  and  its  distance  from 
the  track,  and  had  not  the  means  ol  such 
knowledge.  Held,  that  the  court  could  not 
s.iv,  as  matter  of  law,  that  the  defendant 


was  nut  negligent  or  that  the  plaintilT  was 
guilty  of  contributory  negligence.  Kiilc/wr 
V.  Mihi'iiiiliC  Cjr'  A.  K.  Co.,  So  Wis.  5S4,  50 
A'.  //'.  AV/i.  942. 

(i80.  tc'lt'j;rnj>li  poU*.— The  ques- 
tion of  a  comi)any  s  neL;iir;ence  in  allowing 
a  telegraph  pole  lo  remain  so  near  the  track 
that  an  eni|)l(jy6  would  sirike  ii  while  in  ilie 
dis(:harg(  f)l  his  duty  on  cars  is  for  tin- jury. 
Hull  V.  Union  I'm.  K.  Co.,  16  J'ed.  Ju//.  744, 
5  JJcCrary  (U.  S.)  257.-  (Juoi  i;i)  IN  liyan 
7'.  Canada  Southern  K.  Co.,  10  Out.  745. 
ki.viKWKi)  IN  Mur|)hy  v.  Wabash  K.  Co., 
11 5  Mo.  III. 

C>81.  N4>;;lig:(Mirc  in  lailiii;;'  to  I'lir- 
iiish  sale  iiiiu^hiiiery,  eU-.*— When  an 
employe  is  injured  by  a  break  in  macliiiu:ry, 
and  the  machinery  and  its  operation  have 
been  described,  it  is  a  (picstion  for  the  jury 
whetlierthe  injury  was  caused  by  unsuitable 
machinery,  or  by  reason  (jf  its  beiiu;  out  of 
repair.     JUttl;e  v.  Urinvn,  14  A".  ]'.  .S'.  J\.6iij, 

Negligence  in  a  corijoralion  in  the  per- 
formance of  its  duty  to  its  employes  to  fur- 
iiisli  them  safe  and  suitable  imijlements  is 
a  fact  to  be  established  for  the  jury.  Hut 
when  tile  injury  conipl, lined  (jf  is  traccil  10 
defective  iniiilements  furnished  by  the  mas- 
ter, whether  any  further  evidence  of  negli- 
gence is  necessary,  until  it  is  sIkjwii  by  the 
master  that  reasonable  care  was  exercised 
in  their  selection,  qucere.  Gahvslon,  II.  &^ 
S.  A.  R.  Co.  V.  I)eliiliu)ity,  4  Am.  &•  Eiii^.  R. 
Cas.  628,  53  'I't-.v.  206. 

The  defendant,  knowing  the  dangerous 
nature  of  an  appliance  and  that  its  serv.ints 
were  employed  about  it,  must  have  known 
that  their  safety  required  a  competent  per- 
son to  supervise  the  work ;  and  in  the  al)- 
sence  of  evidence  that  the  plaintill  knew 
the  dangerous  character  of  the  appliance, 
the  question  whether  a  competent  man  was 
placed  in  charge  of  it  was  for  the  jury. 
Trainor  V.  PliiladtlpJiia  &<>  R.  R.  Co.,  137 
Pa.  Si.  1 48.  20  ,///.  R,'/>.  632. 

<»S2.  belt.  — FlainlilT  was  engaged 

in  defendant's  car  shops  and  was  struck  in 
the  face  and  injured  by  the  end  of  a  leather 
belt  which  had  parted.  It  api)eared  that 
the  bell  was  fastened  by  staples,  which 
were  shown  to  l)e  expeditious,  but  insecure. 
IIM.  that  the  question  of  the  company's 
negligence  should  liave  been  submitted  to 


*  Injury  to  employe  by  defective  machinery 
or  appliances.  VVhcn  nep'ijjfnce  of  company 
and  plaintiff's  contributory  neK'iKcnce  are  for 
the  jury,  see  41  Am.  &  Eng.  R.  Cas.  2S8,  aisir. 
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the  imy.iinfl  .1  iinnsiiit  was  error.  Ilatliy  v. 
Ilufilo  Car  iMf.;.  Co.,  15  X.  Y.  Sii/>/>.  t,7. 

K'tH'.i.   "JiK'k."— I'laituilf  aixl   an- 

otl.Lr  \v(jikman  wen-  en)j;a^,'cil  in  jacUiti^  ii[> 
a  car,  and  plainlirt'  was  injured  by  tin;  car 
fal'/inj,'  after  ii  was  |)arlly  lifted.  The  evi- 
dence tended  to  siiow  that  ilic  jack  used 
was  defective,  and  that  many  of  the  jacks 
used  ahout  the  sliop  were  worn  and  un- 
.soiind.  //<■/(/,  that  the  (|uestion  of  wiietlicr 
tlie  company  was  negli.s^ent  in  providin;;;  de- 
fei'live  tools  should  have  hec.-ii  left  to  the 
jury.  U'illiixiin  v.  Xc'v  Voric,  A.  /:.  &*  W, 
'k.  'Co.i  2\  A',  v.  Sii/'p.  25y,  49  X.  V.  S.  A'. 
568,  2  Misc.  30. 

I'.videnre  in  such  case  that  defendant's 
foreman  had  heen  infornu.fl  that  the  jacks 
were  unsafe  was  sufficient  to  justify  a  suIj- 
inission  to  the  jury  wlietluir  the  company 
ii.id  notice  of  the  defect.  U'il/iatiis  v.  Xcw 
Vor/:.  L.  /■;.  &^  ir.  A'.  Co..  21  A'.  1'.  .S"////. 
259,  49  .V.  I'.  S.  A'.  56S,  2  J//,sr.  30. 

Tiie  evidence  showed  that  plainlilT  had 
only  heen  eini)lc)yed  a  little  more  than  two 
weeks  and  had  never  used  a  jack  before, 
and  that  an  inexperienced  person  could  not 
delect  defects  therein,  //r/d,  that  it  could 
nf)t  lie  .said  that  plaintiff  h:id  the  same 
me;ins  of  information  as  tlie  cf)mpany. 
Williams  v.  Xcxo  Vorl;,  L.  E.  &^  JV.  A\  Co., 
21  X.  ]'.  Si//>/>.  259,  49  A'.  F.  S.  A\  568,  2 
J/isr.  30. 

<}84.  **|»iisli  pole."— A  company 

is  hound  to  furnish  suitable  instruments  to 
carry  on  the  business  in  which  its  employes 
are  entijatfed  ;  but  where  a  "car  shifter" 
claims  damay;es  for  an  injury  received  in 
attcmiitinif  to  use  a  "  push  pole,"  and  the 
evidence  is  conflicting  as  to  whether  the 
pole  was  a  proper  one,  it  is  proper  to  sub- 
mit the  question  to  the  jury.  PhiliKh'Iphia, 
W.  &•  li.  R.  Co.  V.  Keenaii,  103  P<i.  St.  124. 

<J85.  rope. — It  was   improper  for 

the  court  to  rule,  as  a  matter  of  kuv,  that  in 
the  use  of  a  rof)e  instead  of  a  chain  in 
couplinfT  cars  which  lacked  a  draw-head,  the 
company  did  not  exercise  reasonable  care. 
TabUr  v.  Hannibal &*  Si.  J.  A\  Co.,  31  Am. 
&"  Ent^.  A'.  Cas.  185,  93  Mo.  79,  11  West. 
/1VA458,  5  S.W.  AV/.  810. 

PlaintifT  was  injured  by  the  breaking  of  a 
rope,  and  produced  three  witnesses  who 
testified  that  the  rope  was  not  more  than 
three  inches  thick,  while  an  equal  num- 
ber of  witnesses  for  the  defendant  testi- 
fied that  it  was  at  least  four  inches  thick. 
It  was  an  admitted  fact  that  a  three-inch 


ro|)C  was  not  sullicic^iit  for  the  work.  /A7,/, 
that  the  question  (jf  the  def<'ndant's  nej;li- 
(;ence  was  properly  submitted  to  the  jury. 
MikkelsfH  V.  Oci'an  .!»-•  /.  7'riUisp.  Co.,  31  A'. 
V.  S.  A'.  .[o8.  9  A',  )'.  .S////.  741.  ,!/<  (.ii'iDty 
wCiirran,  11  A'.  }'.  Sti/>p.  777.— Follow- 
ing Mikkelsen  t.  Ocean  &  I.  Transp.  Co.,  9 
N.  Y.  Sup]),  741. 

An  employe  was  killed  by  the  breakiufj  of 
a  rope  on  a  derrick.  It  was  shown  that  the 
rope  externally  ajipeared  sound,  but  it  liarl 
l)een  in  use  for  two  or  three  years  and  con- 
tinually exposefl  to  the  weather,  iuid  there 
was  evidence  that  it  was  actually  rotten 
when  the  break  occurred.  There  was  evi- 
dence also  that  such  a  ro|)e.  after  ex|)osure 
for  a  year  or  more,  becDUies  unsoumi,  al- 
t'lough  this  one  betrayed  no  outward  sign 
of  decay.  Hi'l,l,  that  there  was  evidence 
for  the  jury  upon  the  question  whether  such 
a  rope  was  a  sound  one,  and  if  not  the 
railroad  company  would  be  liable  for  one 
injured  by  reason  o'  sutli  unsoundness. 
Jlalcer  v.  Allegheny  ValUy  R.  Co.,  8  ./;;/.  Sf 
En^.  R.  Cas.  141,  95 /'ii.  .s/.  211.— Dlsmn- 
GULSIIED  IN  Cregan  v.  Maiston,  126  N.  Y. 
568  ;  Peschel  v.  Chicago,  M.  &  St.  \\  R.  Co., 
17  Am.  &  Eng.  R.  Cas.  545,  62  Wis.  338. 
f)i;(JTF.l)  l>:  Gutridge  v.  Missouri  Par.  R. 
Co.,  105  Mo.  520;  Mensch  v.  Pennsylvania 
R.  Co.,  150  Pa.  St.  59S;  Bradbury  7/.  Kings- 
ton Coal  Co.,  157  Pa.  St.  231. 

it^i\  turnlahlc— An  employe  was 

injured  while  attempting  to  turn  an  engine 
on  a  turntable  by  using  another  engine, 
with  a  stick  placed  i,etween  tlie  two  engines, 
when  the  engine  on  Jie  turntable  ran  ofl, 
causing  the  injury.  The  cvidetice  tended  to 
show  that  the  turntable  was  in  bad  order  and 
unsuitaljlc  for  the  use  required,  and  that  the 
manner  of  operating  it  by  the  aid  of  an- 
other engine  was  authorized  by  the  com- 
pany. Held,  that  the  questions  of  tioth  tieg- 
ligence  and  contributory  negligence  were 
properly  submitted  to  the  jury.  AicDoiiald 
V.  Cliicai^o,  St.  P.,  M.  &^  O.  R.  Cc.,^1  Minn. 
439,  43  ^'-  W,  Ri'P.  380. 

Plaintiff  was  employed  by  defendant  to 
operate  a  turntable  by  means  of  a  crank  tliat 
was  stationary  upon  and  revolved  with  the 
turntable,  and  a  track  was  laid  in  such  prox- 
imity to  the  turntal)le  that  while  an  engine 
was  on  the  turntable,  being  tiirncd  by  the 
plaintiflf,  it  was  struck  by  an  engine  passing 
upon  the  track,  causing  the  crank  to  strike 
the  plaintifT  by  a  reverse  motion,  inflicting 
the  injury  complained  of.    Held,  that  wheth- 
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cr  the  defendant  was  guilty  of  negligence 
in  the  construction  and  use  of  the  track 
iind  turntable,  and  whether  the  plaintiff  was 
chargeable  with  contributory  negligence, 
were  questions  properly  left  to  the  jury. 
Lai-e  Shore  <S-  M.  S.  R.  Co.  v.  Fitzpatricic, 
3 1  Ohio  St.  479. 

<587.  Negligence  in  failing  to  pro- 
vide sale  engines.— Whether  the  foot- 
board was  unsafe  because  of  its  slanting  con- 
dition was,  under  the  evidence,  a  question 
for  the  jury.  O'Mcllia  v.  Kansas  City,  St. 
J.  (S-  C,  B.  R.  Co.,  115  Mo.  205,  21  A'.  W. 
Rep.  503. 

Plaintiff  was  at  worlv  on  a  scaffold  near 
the  defendant's  track  and  was  injured  by 
the  scaflold  falling  as  a  locomotive  passed, 
and  plaintiff  testified  that  the  locomotive 
knocked  the  scaffold  down  ;  but  it  appeared 
that  several  others  had  passed  before  with- 
out injuring  the  scaflold.  llcld,  that  tlie 
mere  fact  that  plaintiff's  statement  that  the 
locomotive  knocked  the  scaffold  down  was 
not  contradicted,  would  not  justify  a  s  '.b- 
missi(jn  to  the  jury,  in  the  absence  of  evi- 
dence that  the  engine  was  wider  tlian  the 
others  that  passed  without  striking  tlie 
scaffold.  Uayden  v.  Brooklyn  El.  R.  Co., 
44  iV.  V.  S.  A'.  377,  17  lY.  V.  Stt/>/>.  352.— 
DlSTiNGUisiii.vci  Gerniann  v.  Suburban 
Rapid  Transit  Co.,  37  N.  Y.  S.  R.  360. 

While  aflreman  was  attem])ting  to  shake 
a  grate  it  was  lifted  from  its  position,  the 
shaking-bar  fell  from  his  hands,  and  he 
lipped  and  fell,  causing  an  injury.  It  ap- 
peared that  the  gr.  was  so  constructed  as 
to  cause  it  sometiii.  ;  to  slip  ;  that  the  bars 
where  he  stood  were  wet  and  slijipery, 
caused  by  a  leaking  faucet;  that  on  former 
occasions  he  had  beei.  supplied  with  a 
longer  shaking-bar.  HiU,  that  the  ques- 
tion of  the  company's  negligence  should 
have  been  left  to  the  jury.  I'anclur  v.  New 
Yiirk,  L.  K.  &-  ir.  R.  Co.,  75  f/im  350,  27 
A'.  1 '.  S///>/>.  62,  56  .V.  ]  ■.  A".  R,  745. 

($88.  Negligeuee  in  failing  to  pro- 
vide sale  oars.— Wiietlier  or  not  a  com- 
pany was  guilty  of  negligence  in  failing  to 
inspect  and  repair  a  car  of  another  cnm|)any 
passing  over  its  road,  such  as  would  render 
it  liable  to  an  employe  for  injuries  sus- 
tained by  reason  of  such  car  becoming  out 
of  repair  while  on  its  passage  over  the  road, 
in  a  particular  which  would  have  been  dis- 
closed by  an  inspection  conducted  with  or- 
dinary care,  was  a  question  for  the  jury. 
Ihiuvi  V.  Chicago,  R.  I.  &^  P.  R.  Co.,  53  foTva 


595,  6  A'.  IV.  Rep.  5.21  Am.  Ry.  Rfp.  184.— 
DiSTiNGUiSHiNc.  De  Graff  v.  New  York  C. 
&  H.  R.  R.  Co.,  76  N.  Y.  125. 

AVhat  is  a  reasonable  examination  and  in- 
spection, and  to  what  parts  of  the  car  it 
must  be  specially  directed,  will  depend  upon 
the  particular  circumstances  of  each  case, 
and  present  generally  a  question  of  fact  for 
a  jury.  Solomon  R.  Co.  v.  Jones,  15  Am.  &• 
Eng.  R.  Cas.  201,  30  Kan.  601,  2  Pac.  Rep. 
CiJ.  -  Followed  in  Solomon  R.  Co.  v. 
Jon  s,  34  Kan.  443. 

Whethei  the  company  could  by  the  exer- 
cise of  ordinary  care  have  discovered  the 
defect  in  the  hand-hold  on  its  car  which 
caused  the  accident  was  a  question,  under 
the  evidence  in  the  case,  for  the  jury.  Giit- 
riilge  V.  Missouri  Pac.  R.  Co.,  105  Mo.  520, 
16  S.  jr.  Rep.  943.  —  Quoting  Allen  v. 
Union  Pac.  R.  Co.,  7  Utah  239,  26  Pac.  Rep. 
297;  Baker  v.  Allegheny  Valley  R.  Co.,  9^ 
Pa.  St.  211. 

A  brakcman  who  was  ordered  to  go  for- 
ward and  make  a  coupling,  started  and  fell 
and  was  injured.  There  was  evidence  tend' 
ing  to  show  that  the  injury  was  caused  by 
a  defective  car,  and  the  case  disclosed  noth- 
ing to  show  that  the  accident  could  have 
happened  in  any  othei  way.  Held,  that  the 
question  of  the  company's  negligence  was 
for  the  jury.  Cnthrie  v,  Maine  C.  R.  Co.. 
81  JA'.  572,  iS  Atl.  Rep.  295.  —  Ri:vif;wino 
Stevens  v.  European  &  N.  A.  R.  Co., 66  Me. 

74- 

A  brakeman  was  ordered  by  the  conduc- 
tor of  a  freight  train,  under  whom  he  was 
working  in  a  freight  yard,  to  separate  cn;il 
cars  in  the  middle  of  the  train  from  box 
cars  at  the  rear,  and  in  so  doing  to  ride 
upon  one  of  the  coal  cars.  He  proceeded 
to  get  ui)on  the  rear  coal  car,  as  brakemen 
usually  do  in  the  absence  of  means  for  get- 
ting upon  this  kind  of  car,  by  climbing  over 
the  side.  He  put  one  hand  on  the  top  of 
the  car  and  tried  to  put  his  left  foot  iip'm 
the  jaw-strap,  an  appliance  placed  out  of 
sight  under  the  body  of  such  a  car  to 
strengthen  it.  The  jaw-strap  of  the  rear 
car  had  been  gone  for  some  time,  and  his 
foot  went  onto  the  rail  just  as  the  train  was 
starting,  and  was  crushed.  Held,  in  an 
action  brought  by  him  against  the  railroad 
company  to  recover  for  his  injuries,  that  he 
was  entitled  to  go  to  the  jury.  Coates  v. 
BosUm  &'  Af.  R.  Co.,  153  Afass.  297,  26  A'. 
E.  Rep.  864. 

Plaintiff  was  a  foreigner,  and  was  injured 
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the  second  day  after  he  was  employed  to 
work  on  a  gravel  train,  while  trying  to 
swing  up  between  cars  after  they  had 
started.  He  did  not  understand  the  Eng- 
lish language  generally,  but  did  understand 
the  order  to  get  on  the  cars,  and  attempted 
to  do  so  as  soon  as  the  order  was  given, 
and  no  way  was  provided  for  getting  on  ex- 
cept as  plaintiff  attempted.  Before  he  had 
cleared  the  top  of  the  cars  they  came  together 
and  crushed  his  legs,  by  reason  of  neither 
car  being  provided  with  a  bumper.  Held, 
that  it  was  for  the  jury  to  say  whether  the 
company  had  discharged  its  duty  in  fur- 
nishing safe  appliances,  and  whether  plain- 
tiff had  assumed  the  risk  of  working  on 
such  cars.  riiUuiro  v.  Dehiware,  L.  iS-»  IV. 
R.  Co.,  27  N.  y.  S.  A\  63,  7  A-.  V.  Supp.  510. 
—Quoting  Ellis  v.  New  York,  L.  E).  &  W. 
R.  Co.,  95  N.  Y.  546.  Reviewing  Gottlieb 
V.  New  York,  L.  E.  &  W.  R.  Co.,  loo  N.  Y. 
462. 

(J89.  brakes  ami  brake  appa- 
ratus.—Proof  that  a  brakeman  wac  injured 
by  the  brake  pulling  out  while  he  was 
attemi)ting  to  set  it, and  that  the  brake-pin 
was  afterward  found  missing,  is  not  sufficient 
to  justify  a  submission  to  the  jury  of  wheth- 
er the  company  was  negligent.  Bailey  v. 
Rome,  \V.  &^  O.  R.  Co.,  5s  Hun  509,  29  Al. 
]'.  S.  R.  755,  S  iV.  Y.Siipp.  7S0. 

The  question  of  defendant's  negligence 
.i;as  properly  submitted  to  the  jury  upon 
evidence  that  a  bolt  in  the  brake-beam  of 
one  of  its  cars  projected  unnecessarily  for 
a  considerable  distance,  so  as  to  be  in  the 
way  of  a  brakeman  coupling  such  car  to 
another,  and  that  the  injury  complained  of, 
received  by  plaintiff  while  coupling  for  de- 
fendant, was  caused  by  such  projection. 
IVe.l^nvood  v.  Chicago  &^  M.  IV.  R.  Co.,  44 
IJ'is.  44,  19  y/w.  Ay  Rep.  393. 

I'laiiitilT  went  to  set  a  brake,  and  was 
thrown  down  and  injured  by  the  breaking 
of  a  brakc-whe  .  The  wheel  seemed  to 
have  been  fractured  before,  and  the  evidence 
was  sulRcient  to  justify  the  conclusion  that 
the  fracture  could  have  been  detected  by  a 
projjer  inspection  ;  a!id  it  appeared  that  the 
fracture  had  existed  for  some  time.  Held, 
sutlicieiit  proof  of  negligence  to  justify  a 
submission  to  the  jury.  Dislier  v.  New 
York  C.  Sf-  H.  R.  R.  Co.,  2  N.  V.  S.  R.  276, 
4 1  ////«  637  ;  affirmed  in  1 1 4  A'^.  K.  6 1 9,  vtem. , 
21  A'.  E.  Rep.  415,  22  A',   y.  S.  R.  1000. 

Plaintiff  was  injured  by  beingthrown  from 
a  car  by  the  giving  way  of  a  defective  brake. 


The  evidence  sho\\ed  th^it  defendant  had 
received  the  car  from  another  com[)any, 
and  that  an  inspection  had  been  made,  and 
that  the  brake  had  not  been  used  before 
since  defendant  received  the  car;  that  the 
brake  gave  way  by  reason  of  a  bolt  pulling 
out  which  connected  the  brake-staff  with 
the  chain,  and  that  the  bolt  was  old  and 
rusty,  without  any  nut,  and  that  the  end 
had  been  riveted,  but  not  sufficient  to  hold. 
Held,  that  the  jury  were  justified  in  finding 
that  the  car  was  not  properly  inspected,  and 
that  the  defect  existed  wlien  defendant  re- 
ceived it;  tliat  the  company's  negligence 
was  properly  left  to  the  jury.    J'a/iy  v.  Rome, 

IV.  &^  O.  R.  Co.,  36  A',  y.  S.  R.  67,  13  A',  y. 
Sufp.  24,  y)Hitn6\C);  ajjlrmed in  \i^  A\  F. 
677,  mem.,  29  A\  E.  Rep.  148,40  A'.  1'.  S. 
R.  979. — Distinguishing  Bailey  t/.  Rome, 
W.  &  O.  R.  Co.,  49  Hun  377,  19  N.  Y.  S.  R. 
656. 

Defendant  company  hauled  a  carload  of 
coal  to  its  destination  and  put  it  on  a  trestle 
for  the  consignee,  marked  as  having  been 
inspected  and  found  all  right.  Soon  after- 
ward a  laborer,  who  was  engaged  by  the 
consignee  to  unload  the  coal,  was  killed  by 
reason  of  a  defective  brake,  which  could 
readily  have  been  seen  by  looking  underthe 
car.  JMd,  that  the  question  whether  the 
defect  existed  when  the  car  was  inspected 
was    for   the   jury.       Kowale^i'slca   v.    A'e7u 

Yor/c,  L.  E.  <S-  W.  R.  Co.,  25  A'.  1'.  Supp. 
1S4,  55  N.  Y.  S.  R.  167,  72  Hun  611. 

000.  eoupliiifjs  and    ooupliiig: 

.apparatus. — At  the  trial  of  an  action  for 
personal  injuries  to  a  brakeman,  by  reason 
of  the  draw-bar  on  a  locomotive  being  too 
lo\.,  if  the  facts  are  in  dispute,  the  defend- 
ant is  not  entitled  to  a  ruling  that,  upon  all 
the  evidence  in  the  case,  the  plaintiff  cannot 
recover  ;  and  that,  if  the  jury  find  that  the 
only  defect  in  the  engine  was  the  heigh:  of 
the  draw-bar,  the  plaintiff  cannot  recover. 
Lawless  v.  Connecticut  River  R.  Co.,  iS  ylm. 
(5-  Eng.  R.  Cas.  96,  136  Mass.  i. 

Where  the  rear  car  of  a  train  became  un- 
coupled by  reason  of  the  s[)rcading  of  a 
link,  and  an  employe  who,  in  the  diF'harge 
of  h's  duty,  was  waiting  for  the  train  to  pass 
attempted  to  cross  and  was  run  over  by  such 
car,  which  was  traveling  rapidly  without 
signals,  and  without  any  [lerson  in  charge, 
the  administrator  of  such  employe  is  en- 
titled to  have  the  case  ■submitted  to  the 
jury  upon  the  question  <if  the  defendant's 
negligence,  and  also  upon  the  question  of 
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the  contributory  negligence  of  tlic  deceased. 
GrtJJin  v.  Boston  tS-*  A.  R.  Co.,  38  /////.  &* 
Eiig.  R.  Ciis.  1 84, 1 48  lUa^s.  143,  19  A'.  E.  Rep. 

166,    I    /,.    R.    A.  698.— DlSTINGUISHK.l)    IN 

Fletciier  v.  Fitcliburg  R.  Co.,  149  Mass.  127, 
3  L.  R.  A.  743,  21  N.  E.  Rep.  302;  Thyng 
V.  Fitcliburg  R.  Co.,  156  Mass.  13. 

Where  piaintilT  is  injiueci  vviiile  on  a  train 
by  reason  of  a  draw-head  pulling  out,  and 
the  evidence  shows  that  it  would  not  liave 
pulled  out  had  it  not  been  out  of  repair  or 
improperly  constructed,  the  question  of  the 
company's  negligence  is  properly  submitted 
to  the  jury,  and  a  verdict  for  plaintilf  will 
not  be  set  aside.  Goodrich  w  Pennsylvania 
&^  A'.  1'.  C.  &'  R.  Co.,  2<j  Hun  (A'.  3^.!  50. 

If  it  ijec'.)nceded  that  the  pro.xiinatc  cause 
of  an  injury  to  an  employe  was  the  breaking 
of  the  coupling-link  between  a  car  and  the 
tender,  it  does  not  follow  that  the  breaking 
of  the  link  constituted  negligence /cr  se  in 
the  company,  where  the  evidence,  although 
uncontradicted,  is  such  that  reasonable 
minds  might  draw  difrerentconclusions,and 
in  one  aspect  of  the  case  the  jury  might 
have  reached  the  conclusion  that  a  fellow- 
servant  of  plainii^I  negligently  used  the 
coupling-link,  notwithstanding  its  defects 
were  apparent  on  bare  inspection,  though 
there  were  quite  a  number  of  other  links 
provided  which  were  safe,  and  which  might 
have  been  selected.  In  such  case  the  ques- 
tion of  negligence  is  for  the  jury.  Sweeney 
V.  Ne-M  York,  N.  H.  <5-  //.  R.  Co.,  32  N.  V. 
S.  /\.  416,  10  A'.   ]'.  Supp.  305. 

<»i)l.  Nt'fjligciioe  in  failiiifjto  pro- 
vide saf«  liaiul-cJirs. —  Plaintiff,  a  sec- 
tion hand,  was  injured  whilst  operating  a 
hand-car,  through  the  breaking  of  the  han- 
dle. It  appeared  that  there  was  a  knot 
in  the  wood  at  or  near  the  place  where  it 
broke,  which  caused  a  deflection  in  the 
grain  if  the  wood  under  the  clas]).  It  was 
fastened  in  the  clas[)  by  screws  or  nails  pass- 
ing into  the  wood.  It  had  been  so  fastened 
a  second  time,  and  there  was,  under  the 
band,  a  second  nail-hole,  well  worn,  extend- 
ing through  the  u'ood  at  the  place  where  it 
broke.  There  was  tcstim>)ny  to  the  effect 
that  the  handle  was  weakened  by  the  pres- 
ence of  the  knot  and  nail-hole.  Held,  that 
there  was  evidence  sufficient  to  warrant  a 
finding  that  the  handle  was  unsafe  for  the 
purjiose  to  which  it  was  applied,  and  that  it 
was  for  the  jury  to  determine  whether  the 
defendant  was  negligent  in  permitting  such 
a  piece  of  wood  to  be  used  for  a  car  handle 


or  in  suffering  it  to  remain  in  use.  Anderson 
V.  Minnesota  &*  N.  J  I'.  R.  Co.,  38  .//;/.  6r^ 
Eng.  R.  Cas.  206,  39  Minn.  523,  41  A'.  W. 
Rep.  104. 

G02.  Xcglifycnce  in  the  nianii^c- 
nient  of  engines  and  cai'.s.*— Where 
two  employes  of  a  railroad  company  have 
worked  together  for  a  day  and  a  half,  one 
throwing  timber  through  a  window  and  the 
other  receiving  it  on  the  outside  and  bear- 
ing it  off;  and  where  the  one  on  the  inside 
suddenly  and  without  notice  changes  from 
a  system  of  timing  his  throws  through  the 
window  which  was  safe  tohis  fellow-laliorer 
on  the  outside,  to  a  system  which  was  dan- 
gerous to  the  latter,  and  in  conseciucnce  the 
latter  was  stricken  with  a  i)iece  of  timber 
and  injured,  the  case  is  one  for  reference  to 
a  jury  on  tlie  question  of  negligence  and 
contributory  negligence,  and  the  court  erred 
in  ordering  a  nonsuit.  Tutcn  v.  Central 
R.  S^  B.  Co.,  88  Ga.  228.  14  S.  E.  Rep.  185. 

It  is  proper  to  leave  the  case  to  the  jury 
where  a  brakeman  sues  the  company  lor  an 
injury,  where  it  appears  that,  after  being  or- 
dered by  the  conductor  to  uncouple  cars 
while  the  train  was  in  motion,  the  conduc- 
tor, after  signaling  the  engineer,  went  about 
other  work,  plaintiff  supposing  that  the  con- 
ductor was  in  a  position  to  render  necessary 
protection  ;  that  in  stepi)ing  between  the 
cars  his  foot  was  caught  in  a  si)linter  on  a 
rail,  causing  him  to  fall,  where  his  leg  was 
crushed  ;  it  further  appearing  that  the  train 
was  moving  about  two  miles  an  hour  when 
the  brakeman  was  ordered  to  uncouple  the 
cars  ;  that  it  was  increased  to  about  five 
miles  an  hour,  and  that  the  engine  was 
operated  by  a  fireman  who  had  not  been  de- 
clared competent  to  handle  an  engine, 
under  the  rules  of  the  company.  Greer  v. 
Louisville  iS-  A'.  R.  Co.,  94  Ky.  169,  21  .S'.  /f '. 
Rep.  649. 

Plaintiff,  a  brakeman,  was  engaged  in 
cutting  a  train  while  running  slack,  and  was 
thrown  from  the  train  and  injured  by  a 
sudden  checking  of  the  train,  caused  by  the 
application  of  the  brakes  by  the  conductor. 
Held,  that  under  all  the  circumstances,  it 
was  a  question  of  fact  for  th^  jury  whether 
the  conductor  was  negligent  in  applyingthe 
brakes  when   he  did,  and  that  it  was  error 

*When  negligence  and  contributory  negli- 
gence are  for  the  jury  in  an  action  by  a  laborer 
for  injury  received  by  tiie  sudden  starling  of  a 
car  which  he  was  unloading,  see  45  Am.  &  Eng. 
R.  Cas.  45,  abstr. 


EMPLOYES,  INJURIES   TO,  003-000. 


831 


for  the  court  to  attempt  to  determine  it  as 
a  matter  of  law.  Dunlavy  v.  Chicago,  K.  J, 
5-  P.  A'.  Co.,  21  Am.  o-  Eng.  R.  Cas.  542, 
66  /ou/a  435,  23  A^.  IV.  Rep.  911. 

Defendant  company  maintained  a  black- 
smith shop  on  its  grounds  vvitli  a  traclv 
running  diagonally  in  front,  which  came 
so  near  one  corner  of  the  shop  that  a  man 
could  not  safely  pass  between  the  shop 
and  cars  on  the  track.  The  plaintiff  was 
employed  as  a  blacksmith,  but  was  some- 
times called  to  assist  in  moving  cars  in  the 
yard.  He  was  familiar  with  the  giounds 
generally,  but  had  never  helped  move  cars 
on  this  track,  and  had  never  been  between 
the  track  and  the  corner  of  the  building, 
where  he  was  injured  while  assisting  in 
moving  a  car  in  the  daytime,  by  bcMug 
crushed  between  the  car  and  the  building. 
Held,  that  it  could  not  be  said,  as  a  matter 
of  law,  that  the  evidence  did  not  warrant 
the  jury  in  finding  the  company  negligent, 
and  plaintiff  in  the  exercise  of  due  care. 
Ferren  v.  Old  Colony  R.  Co.,  143  Mass.  197, 
9  A'.  E.  Rep.  60S.— DiSTiNGUiSHF.i)  IN  Gaff, 
ney  v.  New  York  &  N.  E.  K.  Co.,  15  R.  I. 
456.  Quoted  in  McDonald  v.  Chicago, 
St.  P.,  M.  &  O.  R.  Co.,  41  Minn.  439,  43  N. 
W.  Rep.  380. 

003.  in   leaving  cars  standing 

on  track. — In  an  action,  under  Mass.  St. 
1887,  ch.  270,  ^  I,  cl.  3,  for  personal  injuries 
sustained  by  a  brakeman  by  being  crushed 
between  a  moving  car  and  a  stationary  car 
so  near  it  on  another  track  as  to  leave  a 
space  of  less  th.an  five  inches  between  them, 
there  was  evidence  that  freight  cars  were 
distributed  and  made  up  into  trains  in  an 
extensive  freight  yard  of  the  defendant  by 
a  day  gang  and  a  night  gang,  each  having  a 
'■'.nductor  and  a  switching  engine  ;  that  the 

jured  brakeman  belonged  to  the  night 
;j  ng,  and  was  assisting,  when  injured,  in 
riiaKing  up  a  freight  train  to  which  the 
moving  car  was  attached  ;  that  the  night 
was  (lark,  and  he  attempted  to  get  upon  the 
moving  car  in  the  usual  manner  of  brake- 
men  ;  and  that  the  day  gang  had  during  the 
afternoon  placed  cars  upon  the  track  where 
the  stationary  car  was,  Held,  that  whether 
the  stationary  car  was  left  where  it  was 
through  the  negligence  of  a  person  in  charge 
of  a  train,  and  whether  the  brakeman  was 
in  the  exercise  of  due  care,  were  for  the  jury. 
Daceyw.  Old  Colony  R.  Co.,  153  Mass.  112, 
26  A'.  E.  Rep.  437. 

Plaintiff's  intestate,  a  woman  engaged  to 
5  D.  R.  D.— 21. 


clean  cars,  was  killed  while  crossing  a  track 
on  a  foggy  morning  at  a  pi, ice  where  there 
were  many  trains  and  engines  moving,  and 
consequently  a  great  deal  of  noise,  steam, 
and  smoke,  by  certain  cars  being  "  kicked  " 
down  the  track  and  striking  a  baggage  car, 
which  was  forced  against  her.  The  cars, 
though  running  of  their  own  momentum, 
were  in  charge  of  a  brakeman,  who  testiiicd 
that  he  did  not  know  the  baggage  c.ir  was 
there,  and  did  not  see  it  until  it  was 
struck  ;  that  there  were  no  signals,  and  that 
he  had  the  cars  under  control.  There  was 
evidence  that  the  baggage  car  had  good 
brakes,  which  were  set,  and  one  witness 
tesiilied  that  it  could  not  have  been  moved 
as  far  as  plainiilY  claimed.  //<•/</,  sufficient 
evidence  of  negligence  to  justify  a  submis- 
sion to  the  jury.  IV/^/y  v.  A'eiv  Yor/c  C. 
&-  H.  R.  R.  Co.,\i  Daly  (.V.  }'.)  294; 
affirmed  (?)  103  ^V.  V.  67S,  mem.,  7  A^  V. 
S.  R.  861,  mem. 

004.  backing  against  standing 

car. — A  carpenter  who  was  engaged  in  re- 
pairing cars  was  on  a  ladder  leaning  against 
the  car,  when  a  locomotive  backed  against 
the  car  and  threw  him  to  the  ground,  caus- 
ing the  injury  sued  fo;  It  appeared  that 
the  fireman  saw  him  when  a  considerable 
distance  away,  but  did  not  notify  the  en- 
gineer until  the  engine  was  in  about  a  car's 
length,  when  the  engineer  reversed  his 
engine  and  had  come  almost  to  a  standstill ; 
but  a  switchman,  who  did  not  see  the  car- 
penter, signaled  him  to  go  ahead,  when  he 
again  moved  up  and  caused  the  accident. 
Held,  that  it  was  a  question  of  fact  for  the 
jury  whether  it  was  the  fireman's  duty  to 
notify  the  engineer  tliat  a  man  was  in  dan- 
ger, instead  of  giving  him  a  general  signal 
to  stop.  O'Xe/ll  V.  C/iieago  &*  N.  IV.  R. 
Co. ,  50  Fed.  Rip.  1 89. 

(iO."*. violently  bringingcarsto- 

getlier. — Where  a  brakeman  is  injured 
while  making  a  coupling  and  charges  negli- 
gence in  the  manner  of  moving  the  train,  it 
is  a  question  for  the  jury  whether  the  engi- 
neer was  guilty  of  negligence  in  throwing 
the  cars  together  with  unusual  or  unneces- 
sary violence.  U'/ialen  v.  Chicago,  R.  I.  &* 
P.  R.  Co.,  38  Am.  6^  Eng.  R.  Cas.  141.  75 
Iowa  563,  39  A'.  W.  Rep.  894. 

000. allowing  cars  to  move  un- 
attended in  yard. — The  mere  fact  that  in 
a  company's  private  yard,  where  cars  are 
loaded  and  unloaded  and  trains  made  up, 
such  cars  are  permitted  to  move  along  the 
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tracks  unattended  by  a  brakeman  cannot  be 
held  negligence  as  matter  of  law  as  against 
the  company's  servants  employed  in  such 
yard.  Kelley  v.  Chicago,  M.  &"  St.  P.  A\  Co., 
5  Am.&*  Ktiff.  K.  Cas.  469,  53  Wis.  74,  9  A'. 
W.  Rep.  816. 

697. tailing^  to  keep  lookout  or 

give  signals. — Where  an  employe  of  a 
railroad  has  been  permitted  for  more  than  a 
year  to  walk  over  the  company's  bridge  to 
and  from  his  work,  which  was  the  only  con- 
venient way  of  passage,  he  cannot  be  con- 
sidered a  trespasser;  and  in  an  action  for 
wilfully  killing  him  while  crossing  at  the 
accustomed  lime  of  day,  where  the  inference 
is  reasonable  from  the  evidence  that  he 
might  have  been  seen  in  time  to  have 
avoided  the  accident,  the  case  should  be 
left  to  the  iurv.  HamviiU  w  Louisville  &' 
N.  K.  Co.,  93  h'y.  343,  20  5.  ]]'.  Rep.  263. 

Plaintiff  was  engaged  as  a  laborer  on  a 
gravel  train,  and  was  injured  while  trying  to 
get  on  the  rear  car  of  the  train,  as  he  was 
directed  to  do,  by  its  being  backed  against 
other  cars  and  crushing  his  foot ;  and  the 
company  was  charged  with  negligence  in 
failing  to  ring  a  bell  or  to  give  notice,  as 
was  the  custom,  that  the  cars  were  about  to 
be  backed.  As  to  whether  a  signal  was 
given  there  was  a  conflict  of  evidence.  Held, 
that  the  question  of  the  company's  negli- 
gence was  for  the  jury,  and  their  verdict  for 
plaintiff  could  not  be  disturbed,  though 
there  was  a  preponderance  of  evidence  for 
the  company  that  the  signal  was  given. 
Boyle  V.  Chicago,  R.  I.  &^  P.  R.  Co.,  2  Am. 
&^  Eiig.  R,  Cas.  234,  56  hnva  765,  9  A'.  \V. 
Rep.  360. 

Plaintifl's  intestate  was  sent  out  on  a 
stormy,  blustering  morning  to  shovel  snow 
from  defendant's  track,  and  was  killed  by  an 
engine  backing  on  him.  PlaintilT  produced 
several  witnesses  who  were  near  by,  who 
testilied  that  no  signal  of  the  appnjach  of 
the  engine  was  given,  one  of  whom  testified 
that  he  was  listening,  but  heard  no  signal; 
and  the  defendant  produced  several  wit- 
nesses, some  employes  of  the  company,  who 
testified  that  the  whistle  was  blown.  Held, 
that  the  question  whether  a  signal  was  given 
was  for  the  jury.  W<?//  v.  Delaware,  L.  «&>• 
W.  R.  Co.,  7  A^  Y.  Siipp.  709. 

<51)8.    settiiijf   car    in    motion 

<lown  ffrarte. — Wlien  a  car  on  a  railway  is 
set  in  motion  on  a  down  grade  by  the  person 
having  it  in  charge,  without  taking  proper 
precautions  or  having  means  to  check  its 


progress,  and  such  car  gets  beyond  control 
of  the  person  in  charge  and  collides  witli 
another  car,  whereby  an  employe  is  injured, 
the  question  of  negligence  z/^/wi^m  is  prop- 
erly submitted  to  the  jury.  Tennessee  C,  I. 
&•  R.  Co.  V.  Hayes,  97  Ala.  201 ,  12  So.  Rep.  98. 

«99.    insiifiiciently    nianiiin;;- 

trains.— The  question  of  a  company's  neg- 
ligence in  failing  to  provide  a  sufficient 
number  of  employes  for  the  proper  operation 
of  its  trains  is  a  question  of  fact  for  the 
jury.  Harvey  v.  AVw  York  C.  &^  H.  R.  R. 
Co',  19  Huh  (N.  Y.)  556. 

700.  improperly  loa<liu$<:  cars. 

— Where  a  switchman  is  injured  while  at- 
tempting to  couple  cars  which  are  loaded 
wntli  projecting  timbers  so  as  to  be  unusu- 
ally dangerous,  where  there  is  no  conclusive 
evidence  of  want  of  due  care  on  the  part 
of  the  switchman,  and  where  he  had  no 
knowledge  or  notice  of  the  dangerous  con- 
dition of  the  cars,  it  is  proper  to  leave  the 
questions  to  the  jury  whether  the  car  was 
properly  loaded,  and  whether  the  switchman, 
by  the  exercise  of  proper  diligence,  could 
have  discovered  the  projecting  timbers  in 
time  to  haveavoided  the  accident.  A'orthern 
Pac.  R.  Co.  V.  Everett,  152  U.  S.  107,  14  Sup. 
Ct.  Rep.  474. 

701. issuini^  dangerous  orders. 

— The  question  of  the  negligence  of  ;i  rail- 
road company  in  directing,  by  its  assistant 
road-master,  its  section  men  to  load  steel 
rails  lying  along  the  track  onto  moving  flat 
cars  should  have  been  submitted  to  the  jury 
under  the  circumstances  of  the  rase.  Palmer 
V.  Michigan  C.  R.  Co.,  87  Mich.  281,  49  A'. 
W.  Rep.  6\2>. 

The  plaintifl  was  one  of  the  section  gang 
under  a  foreman.  On  the  way  to  work, 
while  riding  on  a  hand-car,  they  saw  a 
passenger  train  aporoaching  on  the  same 
track.  Tlie  gang  (under  the  lead  of  the 
foreman)  attempted  to  get  the  car  olT,  but 
when  the  engine  was  some  60  feet  distant 
the  foreman  ordered  the  men  to  "get  out 
of  the  way."  Plaintifl  had  not  reasonable 
time  to  escape,  and  was  struck  by  the  hand- 
car wlien  it  was  thrown  off  by  the  engine. 
Held,  that  the  questions  of  negligent  direc- 
tion of  the  foreman  and  of  contributory 
negligence  of  plaintiff  were  for  the  jury. 
Schroeder  v,  Chicago  &>  A.  R.  Co.,  53  Am. 
&^  Eng.  R.  Cas.  436,  108  Mo.  322,  18  S.  W. 
Rep.  1094. 

702.  Company's  wilful  ncg:liKence. 
— Where  a  brakeman  was  killed  while  coup- 
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ling  cars,  the  mere  fact  that  one  of  the  cars 
was  improperly  loaded,  by  reason  of  the  fact 
that,  lumber  projected  over  the  end  of  it  so 
as  to  interfeie  with  the  space  necessary  for 
coupling  it,  or  even  the  fact  that  the  con- 
ductor knew  that  the  car  was  thus  improp- 
erly loaded,  does  not  of  itself  show  wilful 
neglect.  To  constitute  wilful  neglect  in 
such  a  case  it  must  also  appear  that  the 
conductor,  or  other  person  in  charge  of  the 
train,  knew,  or  by  the  use  of  ordinary  care 
could  have  known,  that  the  car  was  so  im- 
properly loaded  as  to  imperil  the  life  of  the 
servant  or  e"iploye.  Lotiisvillc  &•  N.  R. 
Co.  V.  Brice,  28  Am.  &^  Eng.  K.  Cas.  542,  84 
A>.  298,  I  S.  IV.  Rep.  483. 

70:J.  Whether  eoinpany's  iiegli- 
j;ence  was  the  proximate  cause.— 
In  an  action  by  a  servant  for  an  injury 
caused  by  a  defective  derrick  in  raising  lum- 
ber, tlic  question  as  to  what  was  tlie  cause 
of  the  injury,  or  the  combination  of  causes 
producing  the  result,  is  one  of  (act,  wliicli 
by  law  it  is  not  the  duty  of  the  court  to 
consider.  rullman  Palace  Car  Co.  v. 
lUuIuit,  18  Am.  &>  Eiig.  R.  Cas.  87,  109  ///. 
20,  50  Ant.  Rep.  601. 

Ill  an  action  for  injuries  to  an  employe 
by  being  crushed  between  a  moving  car  and 
a  car  left  standing  on  another  track  so  near 
as  to  leave  but  five  inches  between  them, 
it  is  a  question  for  the  jury  whether  it  is 
negli(.;ence  for  the  employes  thus  to  leave  a 
car  standing;  and  if  such  negligence  is 
found,  the  act  of  so  leaving  it  will,  in  the 
absence  of  any  other  intervening  cause,  be 
deemed  the  proximate  cause  of  the  injury. 
Daccy  v.  Old  Colony  R.  Co.,  153  Mass.  112, 
26  xV.  E.  Rep.  437. 

In  an  action,  under  Mass.  St.  1S87,  ch. 
270,  for  injuries  to  a  brakeman  on  a  freight 
train,  it  appeared  that  plaintiff's  post  was  at 
the  forward  end  of  the  train,  a  part  of  his 
duly  being  to  do  the  uncoupling  there; 
that  the  conductor  in  th?  plaintiff's  absence 
chained  to  the  engine  p.  car  upon  which  a 
draw-bar  was  b'nkcn,  and  when  he  met  the 
plaintill  shortly  afterwards  told  him  to  be 
at  his  post,  b  .t  omitted  to  mention  the 
broken  draw-bar;  and  that  at  the  next 
stop,  during  the  conductor's  temporary  ab- 
sence upon  a  duty  connected  with  the 
proper  management  of  the  train,  the  plain- 
tiff, while  attempting,  without  specific  or- 
ders from  the  conductor  and  in  ignorance 
of  the  danger,  to  uncouple  such  car  from 
the  engine,  so  that  the  engine  might  assist 


in  making  up  the  train,  was  caught  between 
the  engine  and  the  car,  by  reason  of  the 
broken  draw-bar,  and  injured.  Held,  that 
whether  the  conductor's  omission  amounted 
to  negligence  on  his  part  which  was  the 
proximate  cause  of  the  injury,  and  whether 
the  plaintiff  was  in  the  exercise  of  due  care, 
were  for  the  jury.  Donahoe  v.  Old  Colony 
R.  Co.,  153  Mass.  356,  26  A^.  E.  Rep.  868. 

Where  the  action  is  for  the  death  of  an 
employe  and  there  was  no  eye-witness  to 
the  accident,  a  stipulation  that  he  was 
killed  between  two  cars  while  making  a 
coupling,  and  that  one  of  the  cars  had  no 
bumper,  is  sufficient  evidence  to  warrant  a 
submission  to  the  jury  whether  the  accident 
was  due  to  the  defective  car.  Malumey  v. 
New  York  C.  &-  H.  R.  R.  Co.,  15  N.  Y. 
Supp.  501. 

Where  a  brakeman  fell  and  was  killed 
while  in  the  act  of  braking,  and  the  brake 
was  found  to  be  defective  and  dangerous, 
and  the  defect  was  only  discoverable  by 
use,  and  the  brakeman  had  no  previous 
knowledge  of  the  defect,  and  only  had  two 
or  three  minutes  to  examine  before  using 
it,  and  was  then  engaged  in  other  duties, 
the  questions  whether  the  defective  brake 
was  the  cause  of  the  fall,  and  whether  the 
brakeman  knew  or  might  have  known  oi 
its  unsafe  condition,  were  properly  left  to 
the  jurv.  Pliiladelphia  &^  R.  R.  Co.  v.  IIii- 
bcr,  128  Pa.  St.  63,  iS  Ail.  Rep.  334.— Dis- 
tinguished IN  Mensch  v.  Pennsylvania  R. 
Co.,  150  Pa.  St.  598;  Bradbury  v.  Kingston 
Coal  Co.,  157  Pa.  St.  231. 

Plaintilf,  a  brakeman,  was  injured  while 
riding  on  the  pilot  of  an  engine  and  about 
to  couple  the  engine  to  cars  on  a  spur  track. 
Upon  the  evidence — held,  that  the  question 
whether  the  accident  was  caused  by  the 
running  of  the  engine  at  a  dangerous  rate 
of  speed  up  to  within  a  few  feet  of  the  cars 
and  its  sudden  reversal  at  that  point, 
whereby  plaintiff  was  thrown  forward  and 
caught  between  the  bumpers,  or  whether 
plaintiff  accidentally  and  without  fault  of 
the  engineer  lost  his  balance  while  reach- 
ing forward  to  make  the  coupling,  was 
properly  a  question  for  the  jury.  Baltzcr 
V.  Chicago,  M.  &>  N.  R.  Co.,  83  jV«.459,  53 
N.    IF.  Rep.  885. 

There  being  no  evidence  that  the  defec- 
tive condition  of  the  spur  track  was  the 
proximate  cause  of  the  injury,  instructions 
which  left  it  to  the  jury  to  determine 
whether  such  condition  was  the  cause,  were 
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erroneous.  Biilt::er  v.  Chicago,  M.  <S^  N. 
R.  Co.,  83  H'w.  459,  53  .V.  W.  Rep.  885. 

c.    Questions    Relating  to   Assumption   of 
Risk  and  Contributory  Negligence. 

70-i.  Generally.— A  brakeman  was  in- 
jured while  engaged  in  making  up  a  train, 
by  the  violent  and  reckless  conduct  of  the 
engineer,  who  suddenly  stopped  aid  re- 
versed the  switch  engine  without  ving 
any  signal  of  his  intention  c'lXo  1    .v- 

ing  the  brakeman  off  a  car  upur  .) 

was  standing.  There  was  evidence  10  si.o.v 
that  the  engineer  was  of  a  violent  and 
reckless  disposition,  and  that  li'icjmnany 
had  actual  knowledge  of  this.  On  lie 
other  hand,  it  appeared  that  plaintiff  had 
been  employed  by  the  company  about  a 
week  and  had  known  the  engineer  during 
that  time,  but  had  failed  to  report  his  dis- 
position to  the  company.  Held,  that  the 
question  whether  or  not  the  plaintiff  had 
been  guilty  of  contributory  negligence  or 
had  assumed  the  risks  of  his  employment, 
was  properly  left  to  the  jury.  Mares  v. 
Northern  Pac.  R.  Co.,  17  Am.  <S^  Eng.  R. 
Cas.  620,  3  Dah.  336,  21  A^  IK  Rep.  5.— 
Quoting  Abbett  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  30  Minn.  482.— Approved  in  Gram  v. 
Northern  Pac.  R.  Co.,  i  N.  Dak.  252. 

705.  Whether  employe  volunta- 
rily assumed  risk.— Where  a  servant 
does  not  assert  his  judgment,  in  opposition 
to  the  supposed  better  judgment  or  the 
stronger  will  of  his  master,  the  law  usually 
allows  a  jury  to  determine  whether  he  vol- 
untarily assumed  the  risks,  or  acted  in  re- 
liance upon  the  judgment  of  his  master,  or 
out  of  a  constrained  acquiescence  in  the  rule 
of  obedience  which  his  relation  as  servant 
imposed.  Cullen  v.  Norton,  52  Hun  9,  22  N. 
Y.  S.  R.  221,  4  A^.  V.  Supp.  774:  reargu- 
vient  denied  in  24  A^.  Y.  S.  R.  103,  5  N.  Y. 
Supp.  523.— Applying  Hawley  v.  Northern 
C.  R.  Co.,  82  N.  Y.  370. 

700.  or  extra  rtaiifjcr.- When  a 

workman  engaged  in  an  employment  not  in 
itself  dangerous  is  exposed  to  danger  aris- 
ing from  an  operation  in  another  depart- 
ment over  which  he  has  no  control — the 
danger  being  created  or  enhanced  by  the 
negligence  of  the  employer — the  mere  fact 
that  he  undertakes  or  continues  in  such 
employment  with  full  knowledge  and  un- 
derstanding of  the  danger  is  not  conclu- 
sive to  show  that  lie  has  undertaken  the  risk 
so  as  to  make  the  maxim,   Volenti  non  fit 


injuria,  applicable  in  case  of  injury.  The 
question  whether  he  has  so  undertaken  the 
risk  is  one  of  fact  and  not  of  law.  Smith 
V.  Baker,  [1891]  A.  C.  325. 

707.  Whether  injury  was  r(;sult 
of  an  assumed  risk.— Whether  the  use 
of  a  switch  rope  was  or  was  not  a  risk  inci- 
dent to  plainiiff's  service  was  a  question 
for  the  jury,  and  an  instruction  to  tlie  jury 
that  he  did  not  make  his  contract  witli 
reference  to  any  dangers  arising  from  the 
use  of  the  switch  rope  for  coupling  was 
erroneous.  Tahlcr  v.  Hannibal  iS->  St.  J.  R. 
Co.,  31  Am.  &•  Eng.  R.  Cas.  185,  93  AIo.  79, 
!i  West.  Rep.  458,  5  S.  IV.  Rep.  >Sio.-FOL- 
.]:d  in  Muirhead  v.  Hannibal  &  St.  J. 
R.  ("o  .  .03  Mo.  251. 

108. or  a  risk  ineident  to  the 

employment.  —  Whether  the  injury  re- 
sulted from  fl  risk  incident  to  plaintiff's 
employment  was  a  question  of  fact  that 
could  not  be  passed  u[)on  by  the  judge  on  a 
motion  for  nonsuit.  Boatwright  v.  A'orih- 
eastern  R.  Co.,  25  So.  Car.  128. 

70J).  W^hether  employe  hsul  notice 
of  daufjer.  —  Whether  a  servant  under- 
stood and  appreciated  the  danger  of  work- 
ing in  a  particular  place  and  manner,  or 
whether  in  the  exercise  of  reasonable  care 
he  ought  to  have  known  it,  is  a  question 
for  the  jury.  McDonald  v.  Chicago,  St.  P., 
M.  &>  O.  R.  Co.,  41  Minn.  439,  43  N.  W. 
Rep.  3S0.— Quoting  Ferren  v.  Old  Colony 
R.  Co.,  143  Mass.  197,  9  N.  E.  Rep.  608. 

7 1 0. of  defects  in  track.— Where 

a  brakeman  is  injured  after  a  month's  ser- 
vice by  stepping  in  an  uncovered  culvert, 
and  the  evidence  shows  that  he  did  not 
know  of  its  existence,  except  as  he  passed 
over  it  on  trains,  the  question  of  whether 
he  ought  to  have  known  of  it  was  for  the 
jury.  Eranklin  v.  lVinon,i  &^  St.  P.  R.  Co., 
31  Am.  &^  Eng.  R.  Cas.  211,  37  Minn.  409, 
34  N.  W.  Rep.  898,  5  Am.  St.  Rep.  856. 

Whether  or  not  it  was  the  custom  or 
mode  of  doing  business  of  defendant  to 
leave  frogs  unprotected,  so  that  its  em- 
ployes might  be  presumed  to  know  that 
such  was  the  custom  or  mode  of  doing 
business,  and,  by  continuing  in  the  employ- 
ment, to  have  taken  on  themselves  the  risk 
incident  to  that  way  of  doing  it,  is  a  ques- 
tion for  the  jury.  Sherman  v.  Chicago,  M. 
&•  St.  P.  R.  Co.,  34  AHtn.  259,  25  N.  W. 
Rep.  593. 

Where  the  evidence  shows  that  an  em- 
ploye was  injured  by  stepping  in  an  un- 
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blocked  frog,  and  that  some  of  the  frogs  in 
the  yard  were  blocked  and  that  others  were 
not,  an  instruction  for  the  defendant  that  if 
the  employe  knew  that  some  of  the  rails 
were  not  blocked  and  did  not  complain,  but 
remained  in  the  employ  of  the  company, 
althous^h  he  did  not  know  when  he  went  on 
the  track  whether  that  particular  rail  was 
blocked  or  ni)t,  then  there  could  be  no  re- 
covery, is  properly  refused.  S/ieniian  v. 
Chicai!;o,  M.  &^  S/.  P.  R.  Co.,  34  Mi/ni.  259, 
25  X.  IV.  Rep.  593- 

711.   of  obsti'Uftioii   on    side 

tra«'k.— VVhctlicr  the  employe  had  knowl- 
edge of  a  temporary  obstruction  on  a  side 
track  in  dant^erous  proximity  to  the  main 
line,  by  which  he  was  injured,  is  a  question 
of  fact  for  the  jui-y;  but  such  knowledge 
will  not  be  presunn-d  from  the  mere  exist- 
ence ot  such  obstructiim  for  oidy  a  few 
hours.  Kansas  City,  J/.  &-'  R.  R.  Co.  v. 
lUirton,  53  Ain.&'  l^ng.  R-  Cas.  115,  97  A/a. 
240,  12  So.  Rep.  88. 

N'or  will  such  knowledge  be  presumed 
from  the  mere  fact  that  plaintifT  knew  the 
general  position  of  the  car ;  but  if  the  evi- 
dence shows  that  he  knew  the  particular 
danger,  and  that  his  attention  had  been 
called  to  it  a  few  moments  before  the  col- 
lision which  resulted  in  his  injuries,  then 
the  unnecessary  exjiosure  of  his  person  be- 
yond the  line  of  the  car  on  which  he  was 
riding  was  contributory  negligence  which 
would  defeat  a  recovery.  Kansas  Cily,M. 
S^  B.  R.  Co.  V.  Burton,  53  Am.  &•  En^.  R. 
Cos.  115,  97  Ala.  240,  12  So.  Ri'p.  8S.— Dis- 
tinguishing Wilson  V.  Louisville  &  N.  R. 
Co.,  85  Ala.  269. 

71:i.  of  defects  in   niaehiiiery 

and  appliaiu'es.— It  was  a  question  of 
fact  whether  a  train  master  charged  with 
the  duty  of  examining  for  defects,  etc.,  in 
machinery,  etc.,  actually  knew  or  could  have 
known  the  defect  causing  his  own  death. 
His  duty  as  employe  does  not,  as  matter  of 
law,  relieve  the  company  employing  him 
from  responsibility  for  negligence  in  the 
use  of  defective  machinery.  International 
&^  G.  lY.  R.  Co.  V.  Kindyed,  n  Am.  &>  En^^. 
R.  Cas.  649,  57  Tex.  491, 

71JJ.  of  defect  in   car.  —  If    a 

hrakeman  on  a  freight  train  receives  inju- 
ries in  attempting  to  descend  a  ladder  on 
one  of  the  cars,  on  account  of  the  absence 
of  some  rounds,  should  it  appear  that  the 
cur  had  been  used  while  he  was  brakeman 
on  the  train   of  which    it   was  a   part,  he 


would  be  presumed  to  know  of  its  condition 
and  required  to  govern  his  conduct  in  ref- 
erence to  such  defect.  But  whether  the 
brakeman  would  be  chargeable  with  such 
knowledge  of  the  defect  as  to  impair  his 
right  of  recovery  for  the  injuries  is  a  matter 
for  the  jury  to  determine.  C/iicaj^o  &->  X. 
IV.  R.  Co.  V.  Jackson,  55  ///.  492,  i  Am.  Ry. 
Rep.  569. 

714r. of  defect  in  liand-car.— It 

was  for  the  jury  to  determine  whether  the 
plaintilT,  by  the  exercise  of  reasonable  dili- 
gence, might  have  discovered  the  character 
and  extent  of  the  defect  in  the  hand-rar  (a 
knot  in  the  handle  weakening  it),  and  must 
theref(!re  be  held  to  have  assumed  the  risk 
arising  therefrom.  ((iiliillan,  C.J.,  and 
Mitchell,  J.,  dissenting.)  Anderson  \.  Min- 
nesota <S-'  X.  IV.  R.  Co.,  38  Am.  &^  Em;.  R. 
Cas.  206,  39  Minn.  523,  41  A'.    IV.  Rep.  104. 

7  15.  of  existence  of  a  eerfain 

rule. — Where  a  brakeman  sues  for  an  in- 
jury received  while  coujiling  cars,  and  he  h 
charged  with  contributory  negligence  in 
coupling  by  hand,  in  violation  of  a  rule  re- 
quiring him  to  use  a  stick,  and  there  is  a 
Conflict  of  evidence  as  to  just  how  the 
parts  of  the  train  were  being  moved,  and  it 
is  uncertain  whether  the  brakeman,  who 
had  only  been  in  the  service  of  the  company 
six  or  eight  weeks,  had  any  knowledge  of 
liie  rule  in  question,  or  was  negligent  in  not 
knowing  it,  the  case  is  properly  left  to  the 
jury.  Louisville  (S-«  N.  R.  Co.  v.  Ferry,  Sj 
Ala.  392,  6  So.  Rep.  40.  —  Followed  im 
Louisville  &  N.  R.  Co.  v.  Hawkins,  92  Ala. 
241. 

7 10.  l']nii»lo.ve's  nesli.c:ence,  when 
a  (luesfion  of  fact,  generally.*— The 
contributory  negligence  of  a  railroad  em- 
ploye is  ordinarily  a  question  of  fact  for  the 
jury,  in  an  action  against  the  company  for 
personal  injuries.  Eldredi^ev.  Atlas  Steam- 
ship Co.,  28  N.  y.  S.  R.  501,  8  A'.  ]'.  Supp. 
433.  Houston  &>  T.  C.  R.  Co.  v.  0'llarr,G^ 
Tex.  600.  Mares  v.  Northern  Pac.  R.  Co., 
17  Am.  <S~»  Eni;.  R.  Cas.  620,  3  Dak.  336,  21 
A'.  W.  Rep.  5.  Schroeder  v.  Chieaj^o  G^  A. 
R.  Co.,  53  Am.  &>  Eng.  R.  Cas.  436,  \o^  Mo. 
322, 1 8  6".  \V.  Rep.  1094.  F err  en  v.  Old  Col- 
ony R.  Co.,  143  Jllass.  197,  9  A'.  E.  Rep.  60S. 
Williams  v.  Delaware,  L.  &>  IV.  R.  Co.,  39 
Nun  (A'.  1-'.)  430.  Flanders  v.  Chieai^o,  St.  P., 
M.  &»  O.  R.  Co.,  51  jlfinn.  193,  53  A'.  IV.  Rep. 

*  When  contributory  ncuHficnce  of  employe  is 
for  the  jury,  see  38  Am.  &  Lng.  R,  Cas.  182, 
odsti. 
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544.  Foster  v.  Missouri  Pac.  R.  Co.,  1 1 5  Mo. 
165,  21  S.  \V.  Rep.  916.  Griffin  v.  Boston 
&->  A.  R.  Co.,  38  Am.  &>  E/i^'-.  R.  Cas.  184, 
148  .!/</«.  143,  19  .\'.  A".  AV/.  166,  I  L.  R. 
A.  698.  Daci-y  v.  C^A/  Colony  R.  Co.,  153 
Mass.  112,  26  A'^,  ZT.  7iV/.  437.  Hannah  v. 
Connecticut  River  R.  Co.,  154  J/i?.f5.  529,  28 
A'.  A".  AV/.  6S2.  Dona/toe  v.  O/;/  CW<^,-  A'. 
Co.,  153  J/<;w.  356,  26  A'.  E.  Rep.  868. 
Pullman  Palace  Car  Co.  v.  Laack  143  ///. 
242,  32  A^  E.  Rep.  285.  Williams  v.  XeT.0 
York,L.  E.  <S-  »'.  A'.  Co.,  49  A'.  F.  S.  R. 
568,  2  J//.«-.  30,  21  A'.  ]'.  5/c//.  259.  Mar- 
tin V.  North  Star  Iron  J  forks,  15  Am.  &* 
En^^.R.Cas.  156,  31  Minn.  407,  18  A^.  JF. 
AV/.  109. 

Where  contributory  negligence  is  set  up 
as  a  defense  to  a  suit  by  an  employe  of  a 
company  to  recover  for  personal  injuries, 
the  question  should  be  left  to  the  jury,  un- 
der proper  instructions,  whenever  the  evi- 
dence is  conflicting.  Gardner  v.  Michigan 
C.  R.  Co.,  150  U.  S.  349,  14  Sup.  Ct.  Rep.  140. 

The  defense  of  contributory  negligence 
being  interposed  to  an  action  for  injury  to  a 
servant,  alleged  to  have  resulted  through 
the  negligence  of  a  person  put  in  charge  by 
the  master,  it  is  peculiarly  the  function  of 
the  jury  to  determine  from  the  evidence 
whether  the  plaintill  was  acting  as  a  reason- 
ably prudent  man  would  have  done  under 
like  circumstances  at  the  time  of  receiving 
the  injury.  And  their  finding  on  such  a 
question,  when  supported  by  evidence,  will 
not  be  disturbed  by  reason  of  mere  prepon- 
derance of  evidence  to  the  contrary.  Lan- 
try  V.  Silverman,  i  Colo.  App.  404,  29  Pac. 
Rep.  180. 

717.  illustrations.— Whether  or 

not  a  flagman  who  was  injured  while  giving 
signals  to  the  engineer  was  guilty  of  con- 
tributory negligence  is  a  question  of  fact 
for  the  jury.  Georgia  Pac.  R.  Co.  v.  Hudson, 
89  Ga.  558,  16  S.  E.  Rep.  70. 

Where  the  want  of  care  and  diligence  im- 
puted to  the  plaintiff,  who  was  a  fireman 
upon  a  locomotive,  relates  to  his  failure  to 
keep  the  engineer  awake,  or  take  other 
measures  for  his  own  safety,  and  the  im- 
puted negligence  reaches  back  some  hours, 
a  paragraph  of  the  court's  charge  to  the 
jury,  which  might  be  understood  by  them 
as  restricting  the  inquiry  to  a  much  shorter 
period,  is  erroneous  ;  and  for  the  court,  in 
the  same  paragraph,  to  specify  certain  con- 
duct of  the  fireman,  and  instruct  upon  it  in 
a  way  to  imply  that  the  same  would  not  be 


negligence,  is  additional  error,  the  question 
whether  such  conduct  would  or  would  not 
be  negligence  being  for  the  jury.  Carroll  v. 
East  Tenn.,  V.  &^  G.  R.  Co.,  41  Am.  &^Eng. 
R.  Cas.  307,  82  Ga.  452,  10  i'.  E.  Rep.  163. 

The  act  of  a  servant  in  walking  over  a 
train  of  llat  cars  while  the  same  are  in  mo- 
tion, or  even  stepping  from  one  of  such  cais 
to  anotiicr  while  the  train  is  in  motion,  i.-, 
not  negligence  per  se.  The  question  of 
contributory  negligence  is  for  the  jury. 
Atchison.  T.  <5^  S.  F.  R.  Co.  v.  McCandiiss, 
22  Am.  (3-  Eng.  R,  Cas.  296,  33  A'an.  366,  6 
Pac.  Rep.  587.' 

Defendant  company  maintained  a  switch 
or  spur  track  for  the  purpose  of  taking  lum- 
ber to  and  from  a  planing  mill,  and  no  cars 
were  run  on  the  track  except  those  going  to 
or  from  the  mill  as  they  might  be  needed. 
Plaintiff's  intestate  was  engaged  in  carrying 
dressed  lumber  from  the  mill  across  the 
track  and  piling  it  up,  and  was  killed  by  a 
car  that  was  "  kicked  "  down  the  track  at  an 
unusual  rate  of  speed,  without  any  warning. 
The  mill  made  so  much  noise  that  employes 
could  not  hear  approaching  cars,  but  the  in- 
testate could  have  seen  the  car  if  he  JKud 
looked  up  the  track.  Held,  that  h  failure 
to  keep  a  lookout  for  cars  was  not  per  se 
negligence,  but  wjs  a  question  for  the  jury. 
Afark  v.  St.  Paul,  M.  &^  M.  R.  Co.,  yi 
Minn.  208,  20  A'.  W.  Rep.'\i\. 

A  quarry  hand  was  working  about  a  rail- 
road track  near  a  curve  at  which  locomw- 
tives  were  required  by  defendant's  rules  to 
whistle.  His  duties  compelled  him  to  fre- 
quently stand  on  the  track  with  his  back  to- 
wards the  curve,  and  to  attend  to  the  move- 
ment of  small  cars  carrying  rock  across  the 
main  track  to  an  inclined  plane  leading  to  a 
rock  crusher.  He  was  hit  and  killed  by  an 
engine  coming  rapidly  around  the  curvi- 
without  the  required  signal.  Held,  that  the 
question  whether  he  used  ordinary  care  to 
avoid  danger  was  one  of  fact  for  the  jury. 
Dixon  v.  Chicago  (S~>  A.  R.  Co.,  53  Am.  &^ 
Eng.  R.  Cas.  589,  109  Mo.  413,  19  i'.  IV.  Rep. 
412. 

Plaintiff,  a  brakeman,  was  at  the  rear  of 
a  car  when  an  engine  moved  down  against 
it  for  the  purpose  of  being  coupled  thereto, 
but  with  such  force  as  to  knock  plai  uilf 
down,  and  after  being  pushed  about  200  tcet 
by  the  brake-beam,  he  fell  under  the  car  and 
was  injured.  There  was  evidence  that  it 
was  the  custom  to  set  the  brakes  on  all  cars 
left  on  the  tracks,  and  that  if  the  brake  of 
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this  car  had  been  in  good  order  the  force  of 
ilij  engine  would  not  have  puslied  it  200 
I'oet,  and  therefore  the  injury  would  not 
have  happened.  Held,  that  the  (jucsiionsof 
contributory  negliycncc,  and  \.!n.'ii.i  r  ilic 
injury  was  due  to  a  defective  brake,  .should 
have  been  left  to  the  jury.  Lilly  v.  Neiv 
York  C.  &^  //.  A".  A'.  Co.,  107  N.  V.  566,  14 
.\'.  A'.  A'ep.  503.  1 2  ^V.  y.  S.  A'.  46S  ;  revers- 
ing yj  Hun  644,  wfw/.— Distinguished  in 
Harvey  v.  New  York  C.  &  H.  R.  R.  Co.,  32 
N.  Y.  S.  R.  817,  57  Hun  589,  10  N.  Y.  Supp. 

645. 

i'laintilf,  an  engineer,  was  injured  while 
running  a  train  from  a  dump  to  agravel  pit, 
at  night,  by  coming  in  collision  with  another 
train.  The  evidence  tended  to  show  that 
the  injured  engineer  was  in  the  exercise  of 
due  care,  while  the  engineer  in  charge  of 
tiie  other  engine  was  incompetent  and  neg- 
ligent. Held,  that  it  was  error  to  nonsuit 
plaintitT  upon  the  ground  of  contributory 
negligence  ;  that  both  that  question  and 
that  of  the  negligence  of  defendants  in  plac- 
ing one  of  their  engines  in  charge  of  an  in- 
competent person  should  have  been  sub- 
mitted to  the  jury.  NeT.ucll  v.  Ryaii,  40  Hun 
{N.  Y.)  286  ;  ajjirmcd  in  1 16  N.  Y.  656,  went. 
— DiSTiNUUisiiiNG  Flike  v.  Boston  &  A.  R. 
Co.,  53  N.  Y.  549.  13  Am.  Rep.  545 ;  Ilooth 
V.  Boston  &  A.  R.  Co.,  73  N.  Y.  38,  29 
Am.  Rep.  97.  Following  Seybolt  7a  New 
York,  L.  E.  &  W.  R.  Co.,  95  N.  Y.  562  ; 
Hart  V.  Hudson  River  Bridge  Co.,  So  N. 
Y.  622.  Quoting  Mann  v.  Delaware  &  H. 
Canal  Co.,  91  N.  Y.   500;  Payne  v.  Troy  & 

B.  R.  Co.,  83  N.  Y.  574;  Laning  v.  New 
York  C.  R.  Co.,  49  N.  Y.  521,  10  Am.  Rep. 
417. — Applied  in  Beckwith  v.  New  York 

C.  &  H.  R.  R.  Co..  54  Hun  446. 
Defendants  were  engaged  in  constructing 

an  elevated  railroad ;  they  used  a  steam 
eiiiiine  and  apparatus  placed  upon  a  plat- 
form on  wheels,  which  moved  along  as  the 
work  progressed,  upon  girders  resting  upon 
cross-beams.  While  the  platform  was  being 
moved  forward  the  girders  on  wliich  it  rested 
gave  way  and  the  end  of  the  platform  fell  to 
the  ground.  PlaintilT,  an  employe  at  work 
upon  the  platform,  where  he  had  been  em- 
ployed for  some  time  previously,  was  in- 
jured. PlaintilFs  evidence  tended  to  show 
negligence  on  the  part  of  defendants  in  not 
properly  bracing  the  girders  laterally,  or 
bolting  them  to  the  cross-beams.  Held, 
that  while  the  alleged  defects  were  appar- 
ent, yet  as  plaintiff,  although  having  knowl- 


edge thereof,  might  not  have  been  advised 
of  the  dangerous  consequences  that  might 
result  therefrom,  and  to  give  knowledge 
thereof  may  have  required  some  skill  or 
judgment  not  available  to  him  or  to  an  or- 
dinary observer,  such  consequences  were 
not  as  matter  of  law  obvious  ;ind  wiiliin  the 
hazards  assumed,  and  the  (jucslion  of  plain- 
tiff's contriljutory  negligence  wa.s  one  01  fact 
for  the  jury.  Vavidsonv.  Cornell,  132  A'.  J'. 
228,  30  N.  E.  Rep.  573.  43  ^'-  !'•  ^-  A'.  887 ; 
reversing  31  A^.  Y.  S.  R.  982,  10  A'.  Y.  Siipp. 
521. 

Where  an  employe  is  killed  while  shovel- 
ing snow  from  the  track,  the  question  of  his 
negligence  is  for  the  jury,  where  there  is  a 
conllict  of  evidence  wlietlier  the  train  strik- 
ing him  gave  proper  signals.  Wall  v.  Del- 
wdiare,  L.  &^  W.  R.  'Co.,  28  A'.  1'.  S.  R.  132. 
— Quoting  Tolman  v.  Syracuse,  B.  &  N.  Y. 
R.  Co.,  98  N.  Y.  203  ;  Parsons  v.  New  York 
C.  &  H.  R.  R.  Co..  113  N.  Y.  364,  22  N.  Y. 
S.  R.  697. 

A  railroad  company  constructed  an  over- 
head bridge  for  the  passage  of  a  public  high- 
way, leaving  the  wing  walls  running  out 
from  the  end  of  the  bridge  unguarded  by  a 
railing.  Plaintiff,  employed  as  a  carpenter 
by  the  company,  while  on  his  way  to  his 
work  before  daylight  on  a  winter  morning, 
fell  over  one  of  the  wing  walls  anri  was  in- 
jured. He  testified  that  bo  was  walking 
rapidly,  thinking  he  would  "strike  the 
bridge  near  about  its  centre,"  but  ran  against 
something  on  the  left  side  ;md  fell.  Held, 
that  the  question  of  plaintiff's  contributory 
negligence  was  for  the  jury.  Gates  v.  Penn- 
sylvania R.  Co.,  154  Pa.  St.  566,  26  All.  Rep. 
598. 

718.  When  not  si  question  of  I'aet. 
— Where  an  employe  of  a  railroad  sues  fnr 
injuries  caused  by  defective  machinery, ai:d 
the  evidence  shows  that  the  injury  was  not 
wilful  nor  intentional,  but  it  plainly  ajipears 
that  plaintifl  was  guilty  of  contributory 
negligence,  it  is  proper  for  the  court  to  re- 
fuse to  submit  the  case  to  the  jury.  Si^^ 
Louis  <j-«  5.  F.  R.  Co.  v.  Se/iutnae/ier,  152  U. 
S.  -]"],  14  Sup.  Ct.  Rep.  470.— Following 
Baltimore  &  P.  R.  Co.  v.  Jones.  95  U.  S. 

439- 

Where  a  fireman  is  injured  while  blowing 
out  his  boiler  flues,  the  mere  statement  of 
witnesses  for  the  company  that  the  injury 
"might"  have  happened  by  the  manner  in 
which  the  fireman  put  coal  in  the  lire-box. 
is  not  sufficient  to  justify  a  submission  to 
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tlie  jury  of  the  question  of  contributory 
ne^iiycnce,  wlicre  there  is  no  evidence 
siiowiiig  how  he  put  the  coal  on  — wlic-thcr  it 
was  negligent  or  not.  /Uc/u'son,  T.  &^  S.  /•'. 
/\\  Co.  V.  //owan/,  49  FrJ.  Ac/.  206,  4  U.  S. 
Af>p.  102,  \  C.  C.  /■/.  229. 

Under  statuu^ry  provisions,  as  at  common 
law,  conirit)tit')ry  ncglij^encc  is  a  rlcfensc, 
and  is  established,  .is  matter  of  'aw,  when 
it  is  siiown  that  the  i)laintiH  had  been  in  the 
employment  of  the  railroatl  company  as 
br.ikcman  for  two  or  three  months,  v,-as  ac- 
fpiainted  with  the  location  and  surround- 
ings of  a  water  tank,  and,  when  struck  by 
the  pipe,  was  descending  from  the  top  of 
tile  caboose  for  a  [irivate  ])urpose,  wiliiout 
liis  lantern,  having  first  started  to  descend 
on  the  other  side,  where  some  person  sitting 
obstructed  his  descent.  IVtlson  v.  Louis- 
vM: &>  A'.  A'.  Co.,  85  A/a.  269,  4  So.  Ref>.  701. 

Where  the  action  is  for  the  death  of  a 
brakeuian,  and  the  evidence  shows  that  he 
w,is  killed  while  he  was  away  from  his  post 
of  duty,  and  omitted  to  apply  the  brakes, 
and  it  is  more  than  probable  that  but  for 
such  absence  the  accident  would  not  have 
happened,  it  is  error  to  suljmit  the  cpicstion 
of  contributory  negligence  to  the  jury, 
though  it  appears  that  the  train  was  on  an 
ascending  grade,  and  it  was  a  cold  morning, 
and  the  brakcman  had  gone  to  the  cab  to 
got  warm.  Spioitg  v.  Boston  &•  A.  A*.  Co., 
(oB.irh.  (N.  Y.)  lo;  offirniaf  in  58  .V.  Y.  56. 
y  Am.  Ry.  Rep.  475.— DiSTlNGUl.snED  IM 
Tini;ey  ■.•'.  Boston  &  .A.  R.  Co.,  62  Barb.  218. 

7  3J>.  AVIk'ii  u  mixed  4iiicstioii  (»f 
law  and  liu-t. — Whether  a  freight  con- 
ductor who  is  injured  by  reason  of  a  defec- 
tive liridge  acted  with  ordinary  care,  is  a 
mi.vi'd  fpicstion  of  law  and  fact  to  be  de- 
ti^rmined  by  the  jury.  St.  Louis,  Ft.  S.  &* 
W.  R.  Co.  V.  Irwin,  37  Kan.  701,  16  Pac. 
Rep.  146. 

7-0.  AVliiU'  occiipj in,t>'  si  position 
of  daii^rr. — The  usual  position  of  an  em- 
[iloye  desiring  to  make  a  signal  for  the  pur- 
pose of  controlling  the  ntovements  of  a 
train,  when  not  on  a  curve,  is  on  the  en- 
gineer's side;  but  when  there  was  evidence 
th.it  the  train  had  just  passed  a  curve  on 
which  a  signal  could  not  have  been  seen  on 
the  engineer's  side,  it  was  a  question  for  the 
jury  whether  the  plaintiff  was  negligent  in 
signaling  from  the  other  side.  Buckle-,v  v. 
Central  Iowa  R.  Co.,  64  Iowa  603,  21  A\  IV. 
Rep.  103. 

Where  the  employe  of  a  coal  company 


engaged  in  utdoading  a  coal  car  had  a  right 
to  be  where  he  was,  and  while  at  work  faced 
the  direction  fr(jm  wiiicli  engines  usually 
came,  and  thougli  not  expecting  nor  listen- 
ing for  an  engine,  was  nevertheless  atten- 
tive, but  heard  and  saw  nothing  of  an  engine 
ai)pr(jaching  tr nn  the  opfiositc  direction, 
the  court  should  nf)t,as  a  matter  of  law,  de- 
clare such  employe  guilty  of  CDiitribntory 
negligence.  RiJinxs  v.  Hanniluil  iir^  St.  y. 
R.  Co..  33  jtfo.  App.  527. 

Plaintilf  was  employed  as  watchman  of  a 
pile  driver  and  the  engine  that  operatetl  it, 
but  temporarily  took  charge  of  a  locomotive 
to  pull  the  ])ile  driver  and  its  engine  out 
to  wlicre  they  were  to  be  used,  and  was 
injured  while  going  to  the  rear  of  the  train 
by  an  explosion  of  the  pile-driver  engine. 
Held,  that  whether  he  was  guilty  of  rcjntrib- 
utory  negligence  in  thus  going  to  the  rear 
of  the  train,  was  for  the  jury.  East  Line 
&^*R.  R.  R.  Co.  v.  Seolt,  71  Tex.  703,  10  S. 
IV.  Rep.  29S. 

An  employe  who  sued  for  a  personal  in- 
jury was  chargefl  in  defendant's  answcrwiih 
contributory  negligence,  in  that  he  knew  of 
the  danger  and  unnecessarily  went  to  the 
place  where  the  danger  existed,  and  there 
was  some  evidence  to  support  the  charge. 
The  court  only  instructed  the  jury  as  to 
contributory  negligence  in  plaintilf's  going 
to  the  place  of  the  danger  "  contrary  to  the 
rules  of  his  em[)loyer."  Ile/d,  tliat  the 
jury  should  have  been  instructed  as  to  con- 
tributory negligence,  independent  of  any 
rule  of  the  company.  Union  Pac.  R.  Co.  v. 
Jarvi,  3  Wyom.  375,  23  Pac.  Rep.  39S. 

721.  AVIiih'  working- upon  tra«'k.— 
Contributory  negligence  is  question  for  the 
jury.  So  held,  where  a  watchman  was  in- 
jured while  upon  the  company's  tracks  tak- 
ing down  the  numbers  of  the  standing  cars, 
etc.  Walts  v.  RicJunond  &>  I).  R.  Co.,  S9 
Grt.  277,  15  .v.  IC.  R,p.  3r)5. 

Whether  a  switchman  who  is  killed  by  an 
engine  while  in  the  discharge  of  his  duties 
was  guilty  of  negligence  in  failing  to  keep 
a  constant  lookout  for  the  approach  of 
engines  and  trains,  is  a  question  of  fact  for 
the  jury,  and  not  one  of  law.  Therefore,  in 
an  action  for  his  death,  an  instruction  that 
it  was  the  duty  of  deceased  to  keep  a  con- 
stant lookout  for  his  safety,  and  that  if  he 
did  not,  at  the  time  of  his  accident,  keep 
such  a  lookout,  and  the  injury  occurred 
wholly  or  in  part  from  such  omission,  the 
plaintiff  could  not  recover,  was  properly  re- 
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fused,  as  it  ir.  iVcct  declared  that  certain 
facts  made  oui  a  case  of  ncgiij^eiice  wliicli 
precluded  a  recovery.  Lake  Shore  is^  J/.  S. 
K.  Lo.  V.  O' Conner,  115  ///.  254,  3  A'.  E.  Rep, 
501.- QuoiKi)  IN  Chicago  &  E.  1.  K.  Co.  w. 
Tilton,  26  111.  A])]).  -;/\2.--DitbcrHer  v.  Chi' 
ct>xfl,  M.  &^  St.  J'.  A'.  Co.,  47  lyt's.  1 38,  2  A'. 
//'.  /u/>.  60,  21  /fw/.  Ay.  A'e/>.  y]. 

722.  uiMl«'r  !i  car.— The  danger  of 

going  under  a  car  which  is  being  jacked  up, 
to  raise  a  pin  in  use,  is  not  exposing  one- 
self to  an  apj/urent  danger,  so  as  t(j  be 
chargeable  with  negligence  per  se,  where 
the  car  falls  I;y  reason  of  defective  jacks 
furnished  by  the  C(Jin[)any.  Williatiss  v. 
AVk'  York,  L.  l-l.  &^  \V.  K.  Co.,  49  A'.  V.  S. 
A'.  56S,  2  .U/'se.  30,  21  A'.   1'.  Sii/i/t.  251;. 

I'laintilT's  intestate  was  killed  by  the  en- 
gine moving,  while  he  was  necessarily  under 
tank  cars  with  no  buniijers,  making  a  coup- 
ling. //(■/(/,  that  the  tpiestions  of  iniestate's 
contributory  negligence  and  the  negligence 
of  the  engineer,  were  for  the  jury.  Hutler 
V.  Lhicat^o,  B.  &<>  (J.  A\  Co.,  87  /o7L'a  206,  54 
jV.   Jr.  Rep.  20S. 

11\\.  or  near  track.— Defendant 

com|)any  let  a  contract  for  repairing  its 
track,  and  plaintid,  a  workman  under  the 
contractor,  was  injured  while  making  re- 
pairs at  a  highway  crossing,  by  being  struck 
by  ;i  moving  engine  while  working  near  the 
track.  A  train  had  just  passed  and  plain- 
tiff testified  that  lie  did  not  hear  any  signal 
given  by  the  engine  injuring  him,  but  it  ap- 
peared that  it  might  have  been  seen  a  mile 
and  a  half.  Held,  that  the  questif)n  of  his 
contributory  negligence  was  for  the  jury. 
Chiiitis^er  v.  A'ra'  York  C.  (S^  //.  A'.  R.  Co., 
4  //it'fi  UV.  Y.)  159,  6  7".  <5-  C.  498. 

The  rule  of  law  that  persons  traveling  on 
lii,L;lnvays  must  look  in  both  directions  for 
;!p|)roaching  trains  before  crossing  a  railroad 
i:;'.(k,  does  not  apply,  in  all  its  fulness,  to 
track  repairiTS  whose  work  requires  them 
10  be  constantly  on  or  near  the  track. 
Onihtger  v.  Neiu  York  C.  &^  //.  R.  R.  Co.,  4 
Hun  {N.  Y.)  159,  6  T.  &^  C.  498.— Ai-i'uov- 
ING  Barton  v.  New  York  C.  &  II.  R.  R. 
Co.,  I  T.  &  C.  297  ;  Goodfellow  7'.  Boston, 
H.  &  E.  R.  Co.,  106  Mass.  461. — Followed 
IN  Crowley  v.  Burlington,  C.  R.  &  N.  R. 
Co.,  18  Am.  &  Eng.  R.  Cas.  56,  65  Iowa  658. 
QuoTKD  IN  Noonan  7a  New  York  C.  &  H. 
R.  R.  Co.,  42  N.  Y.  S.  R.  41. 

724.  or  running*,  aloiif;  track.— 

A  railroad  switchman,  while  running  upon 
the  track  at  station  grounds,  when  he  might, 


but  with  some  inconvenience,  have  been 
outside  the  track,  was  overtaken  and  in- 
jured by  a  loi-onujtive  which  was  moved 
with(jut  the  customary  signal.  J/e/t/,  to 
present  a  proper  question  for  the  jury 
whelher  he  was  chargeable  with  contribu- 
tory negiigcnce.  So/n'eski  \.  St.  J'aii/  &^  D. 
j".  'o.,  41  j]//nn.  I6y.  42  A'.    IT.  Re/:  .S63. 

<  2*"».  or  attempting'   to   cross 

track.— Plaintiffs  intestate,  a  woman  en- 
gaged in  cleaning  cars,  was  kilk:d  while 
crossing  the  track  at  a  highway  crossing,  by 
trains  being  shoved  down  against  a  baggage 
car  that  stood  near  the  crossing,  which 
pushed  the  baggage  car  against  her.  Evi- 
dence showed  that  she  was  faniili.ir  Vi'ith 
the  manner  of  doing  business  in  the  yard, 
anfl  that  cars  were  moved  without  signals 
or  watchman,  and  that  she  had  been  told 
that  she  must  look  out  for  herself;  but  a 
witness,  who  was  with  the  deceased,  testi- 
fied that  as  they  approached  tliey  s:iw  that 
the  baggage  car  had  no  engine  attached  to 
it,  and  were  attempting  to  |)ass  at  least  ten 
feet  from  it.  J/e/d,  that  the  question  of  her 
contributory  negligence  was  properly  left  to 
the  jury.  Youni^v.  iXeru  York  C.  &»  II.  R. 
R.  Co.,  13  Daly  {X.  J'.)  294;  eijjinned  (.?) 
103  N.  Y.  67S,  merK.,  7  N.  Y.  S.  R.  S61, 
mew. 

72<J.  AVliilc  ridiiij''  in  a  perilous 
pliM'c. — Whether  an  em[)loyt;  of  a  railway 
company  is  guilty  of  contributory  negli- 
gence from  not  being  at  his  apjiropriate 
place  on  the  train  at  the  time  of  recjiving 
an  injury,  is  a  matter  of  fact  for  tl":;  jury 
and  not  of  law  for  the  court.  Te.vas  i;-  St. 
L.  R.  Co.  V.  Vallie,  60  Te.x.  4S1. 

The  question  whether  an  engineer  who 
observes  water  running  out  of  the  tank  of 
his  locomotive  is  in  the  line  of  his  duly  in 
taking  a  position  on  the  outside  of  his  cab, 
without  stopping  the  train,  for  the  purpose 
of  correcting  the  defect  in  the  macliiner\-,  is 
one  for  the  jury,  where  there  is  evidence 
that  other  engineers  were  accustomed  to 
act  in  the  same  way.  A/urp/iy  v.  li',tlas/i 
R.  Co.,  115  Jlfo.  Ill,  21  S.  IF.  Rep.  862. 

The  front  brakeman  on  a  freight  train 
running  between  several  small  country  sta- 
tions, whose  duties  require  him  to  be  on 
top  of  the  cars  while  the  train  is  moving 
(attending  to  the  brakes  of  the  front  cars>, 
or  on  the  ground  in  front  of  the  engine  at 
or  near  a  station  or  siding  (opening  and 
turning  switches),  and  who  receives  per- 
sonal  injuries  while   riding  on  the  cross- 
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bcani  in  front  of  tlic  cnj^inc  between  two 
stiitions,  with  liis  legs  hanging  down,  is 
guilty  of  sue!)  contril)Utf)ry  iiegligetice  as 
bars  an  action  f(jr  damages  ;  aiui  the  court 
may  so  instruct  tile  jury,  as  a  matter  of  law. 
ll'itiiien  V.  I.oHhinlh-  (s^  N.  R.  Co.,  ^i  Am. 
ilr*  En)j.  R.  C(/.f.  470.  94  Alti.  277,  10  So.  Rep. 
27^),— Ari'KoviNd  jiaitiniore  (.Sf  V.  K.  Qo.v. 
Jones,  95  U.S.43y.  l<i:viKWlN(;  Krcsanow- 
si<i  V.  Northern  I'ac.  K.  Co.,  18  Fed.  Uep. 
229. 

Kor  can  he  be  allowed  to  prove  by  rail- 
road met)  that,  in  their  opinion,  it  is  not 
more  dangerous  thus  to  ride  in  front  of  the 
engine  than  on  the  t(jp  of  the  cars.  War- 
den V.  I.ouiiville  &>  A'.  R.  Co.,  53  y/w.  &* 
J-^iii^;,  R.  Cas.  470,  94  ///</.  277,  10  So.  Rep. 
276. 

In  such  case  tiie  plaintilT  cannot  be  al- 
lowed to  ])rove  that  it  was  usual  and  cus- 
touiary  for  him  and  other  brakeinen,  while 
on  duly,  thus  to  ride  on  the  i  ross-beam  in 
from  (if  the  engine,  since  this  would  not  ex- 
cuse or  jialliate  the  negligence.  M'ardcn  v. 
LouiwilU  &^  N.  R.  Co.,  53  Am.  &•  Eii)^.  R. 
Cas,  470,  94  Aht.  277,  10  .S'l).  Rep.  276. 

Plaiiiiiff's  intestate  was engagef!  in  switch- 
ing and  coupling  cars,  and  coupled  cars  in 
front  of  an  ordinary  freight  engine  which 
was  being  used  for  switching  [)urposes,  and 
then  got  on  the  platform  to  which  the 
pilot  is  attaclu!d,  itnniediately  in  front  of  the 
boiler  head  and  behinfl  the  j)ilot  beam,  to 
ride  to  where  some  loadetl  cars  were  to  be 
attachefl,  and  was  killed  by  reason  of  the 
speed  with  which  the  engine  was  driven 
against  the  loaded  cars.  Held,  that  the 
(picstions  whether  the  position  was  one  of 
fianger  and  voluntarily  chosen  by  the  de- 
ceased, and  whether  it  was  the  usual  cus- 
tom of  brakemen  in  the  yard  and  other 
yards  of  the  company  to  ride  on  the  pilot, 
were  for  the  jury.  Missouri  Vac.  R.  Co. 
V.  McCiilly,  41  Kan.  639.  655,  21  Pac.  Rep. 
574.— I)iSTiNf;uisiUNf;  Baltimore  &  P.  R. 
Co.  7/.  Jones,  95  U.  S.  439;  Hough  v.  Te.xas 
I'i  P.  R.  Co.,  100  U.  S.  213;  Kresanow- 
ski  V.  Northern  Pac.  R.  Co.,  18  Fed.  Rep. 
230;  Union  Pac.  R.  Co.  v.  Estes,  37  Kan. 

7'5- 

It  is  only  when  it  clearly  appears,  and  the 
facts  are  undisputed,  that  an  injured  em- 
ploye has  voluntarily  chosen  a  dangerous 
position,  when  a  safer  one  lias  been  pro- 
vided by  the  company,  that  the  court  can 
s;iy,  as  a  matter  of  law,  that  the  selection  of 
the   position  was  such    contributory   neg- 


ligence as  to  defeat  a  recovery.  Missouri 
J'ac.  R.  Co.  v.  Ml  Call}',  41  Kan.  639,  655,  21 
/'<«<.  Rep.  574. 

727. ill  tli«  tool  car.— .Although 

the  result  may  show  that  it  was  more  dan- 
gerous to  travel  in  the  tool  car  of  a  wreck 
ing  train,  by  reason  of  its  jiosilion  in  the 
tram,  than  in  the  way  car,  an  emjiloye  is  not, 
as  a  matter  of  law,  guilty  of  coniribulory 
negligence  by  so  traveling,  if  the  tool  car  is 
as  well  adapted  for  travel  as  the  way  car, 
and  is  fitted  up  and  intended  by  the  com- 
pany to  be  used  for  that  i)urposc,  Meloy  v. 
C/ticaj;o  ^  A'.  W.  R.  Co.,  38  //;;/.  &^  En^;.  R, 
Cas.  130,  77  lo'.oa  743,  42  A'.  //'.  Rep.  5O3.— 
Dl.sTIN(;i;i.sillNG  Player  v.  Turlington,  C, 
R.  k  N.  R.  Co.,  62  Iowa  727;  Doggett  v. 
Illinois  C.  R.  Co.,  34  Iowa  284. 

72H. on  tlio  Iroiit  end  of  a  ear. 

—  Plaintilf's  intestate  was  killed  while  riding 
on  the  front  end  of  a  coal  car  in  a  mining 
train  of  which  he  was  conductor.  The  evi- 
dence was  conflicting  as  to  whether  he  chose 
the  safest  place  to  ride,  or  whether  he  was 
guilty  of  contribuKjry  negligence.  Held, 
that  it  was  properly  submitted  to  the  jury. 
Crabell  v.  Wapello  Coal  Co.,  68  Iowa  751,  28 
A'.  W.  Rep.  56. 

721).   or    too  I'ar  forward  011 

loaded  lumber  ear.  —  PlaintilT  was  a 
head  switchman,  and  was  injured  by  being 
thrown  to  the  gr(jund  from  a  car  loaded 
with  lumber,  by  a  sudden  and  unexpected 
slackening  of  the  sjjeed  of  the  train.  He 
testified  that  his  duties  rc(|uirc(l  him  to 
stand  up,  and  that  he  alone  had  the  au- 
thority to  give  signals  to  stop,  but  that 
the  signal  was  given  without  his  knowledge 
by  a  yard  man  ;  but  it  did  not  appear  that  it 
was  necessary  for  him  to  stand  at  the  edge 
of  the  car,  but  he  testified  that  standing 
wliere  he  did  was  not  necessarily  dangenjiis, 
if  he  had  known  that  the  speed  would  be 
checked.  Held,  that  the  question  of  his 
contributory  negligence  was  for  the  jury. 
Central  R.  Sm  li.  Co.  v.  Dickson,  82  Ga.  629, 
10  .v.  E.  Rep.  203. 

730.  or  too  near  the  door.— 

Plaintill's  wife  was  engaged  as  a  cook  on  a 
construction  train,  and  was  injured  by  the 
starting  of  the  train,  and  it  was  charged 
that  she  was  guilty  of  contributory  neg- 
ligence in  standing  in  the  door  of  the  car 
from  which  she  was  thrown  and  injured  by 
a  sudden  start  of  the  train.  Held,  that  the 
question  of  whether  it  was  contributory 
negligence  to  stand  in  the  door  of  the  car 
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was  for^  the  jury.     Bnrwn  v.  Sullivan,  71 
Tex.  470.  10  S.  W.  Rep.  288. 

7;{|. with  part  of  |iursoii  pro- 
jecting;   beyoiul   or    over    tlie  car.— 

All  experienced  brakeman,  in  charye  of 
cars  tliat  were  being  pushed  ahead  of  the 
engine,  was  riding  with  his  left  foot  in  the 
stirrup  at  the  right-hand  side  of  tiic  front 
et'd  of  the  front  car,  with  his  right  foot  on 
the  fjuniper,  and  one  arm  over  the  side  of 
the  car,  which  exposed  a  part  of  his  body 
beyond  the  line  of  the  cars,  and  was  injured 
by  the  car  leaving  the  track  and  bringing 
him  iigainst  a  pile  of  lumber  near  the  track. 
Itajjpcared  tliat  if  he  had  been  on  the  bum- 
per he  would  not  have  been  injured.  Held, 
that  the  question  of  his  contributory  neg- 
ligence was  for  the  jury.  Pennsylvania  R. 
Co.  V.  /Jnk,  126  Pa.  St.  288,  17  Atl.  Rep.  614. 

It  having  been  decided  (53  Wis.  657)  that 
the  allegations  of  tiic  complaint  that  the 
plaintilT  sat  upon  the  hind  end  of  ihe  hand- 
car with  his  feet  hanging  down,  under  the 
direction  of  the  person  in  ciiarge  of  the  car, 
and  v/ithout  being  aware  of  the  danger  of 
the  position,  did  not  show  negligence  on 
his  ])art  contributing  to  an  injury  caused  by 
plank  i)laccd  on  the  defendant's  road  be- 
tween the  rails  being  loose,  warped,  and 
sticking  up,  so  as  to  hit  his  heels,  addi- 
tional facts,  brougiit  out  by  the  evidence 
on  tlie  trial,  in  regard  t,)  the  dimensions 
of  the  car,  the  height  of  the  platform  on 
which  the  plain  till  sat  above  the  road- 
berl,  and  the  flanger  which  he  would  be 
in  from  the  handle  of  the  lever  with  which 
the  car  was  worked — hehl,  not  to  be  suf- 
licient  to  justify  the  court  in  taking  the 
question  of  negligence  from  the  jury.  Pool 
v.  Chica^^o,  M.  &>  St.  P.  R.  Co.,  8  /////.  &* 
Kn^.  R.  Cas.  360,  56  IV/s.  227,  14  jV.  IV. 
Rep.  46. 

7;Ji!.  on  tlio  top  of  tlic  ear. — 

The  fact  that  a  track  laborer  when  struck 
by  a  bridge  was  standing  on  tr)p  of  a  box 
car,  upon  the  top  of  which  he  had  been  or- 
dered by  his  siqierior  to  go,  cannot  be  held 
as  a  matter  of  law  to  have  been  negligent 
on  his  part;  the  question  is  for  the  jury. 
Kelson  V.  Chesapeake  &-  O.  R.  Co.,  54  Am. 
&>  Rni,^.  R.  Cas.  82,  88  Va.  971,  14  S.  E. 
Rep.  838. 

The  deceased,  an  employe,  was  ordered 
to  go  on  top  of  a  train  and  release  a  bell 
cord  which  had  become  entangled,  and  was 
killed  in  doing  so  by  being  knocked  from 
the  top  of  an  unusually  high  car  which  the 


com[)any  had  received  from  auotlier  line,  by 
sfiking  an  overhead  bridge.  It  appeared 
that  the  company's  regular  cars  W(iulrl  pass 
under  the  bridge  with  safety,  and  thai  tht; 
d"  e  ised  had  no  warning  that  a  higher  car 
was  1.'  the  train.  HeUi,  that  the  question 
of  his  (  ontribuiory  negligence  was  for  the 
jury.  Stirk  v.  Cenlral  R.  ^lj^•  li.  Co.,  79  Ga. 
495,  5  .S',  E.  Rep.  105. 

The  plaintiff,  a  brakeman,  was  injured  by 
striking  an  overhead  bridge  while  on  top 
of  cars.  He  knew  of  the  exisieuce  of  the 
bridge,  having  passed  und(T  it  some  30 
times,  but  at  the  time  of  the  accident  was 
standing  with  his  hack  to  the  bridge  with 
his  mind  intent  upon  his  duties, and  for  the 
time  being  forgot  that  he  was  approaching 
a  bridge,  h  appeared  that  the  company 
had  erected  a  tell  tale  (jr  "tickler  "  50  feet 
from  the  bridge,  but  it  was  out  of  order  at 
the  time.  Ilelii,  that  he  was  not  chargeable, 
as  a  matter  of  law,  with  contributory  negli- 
gence. Wallace  v.  Central  I't.  R.  Co.,  52 
N.  V.  S.  R.  351.  138  A'.  Y.  302,  33  A'.  E. 
Rep.  1069;  re7nrsini[  63  I  Inn  632,  ineiii.,  43 
A",  v.  S.  R.  639,  18  A'.  V.  Siipp.  280.— Dis- 
'nN(;ui.suiN(;  Mc(jiaih  v.  New  York  C.  & 
H.  R.  K.  Co.,  59  N.  Y.  468,  63  N.  Y.  522; 
Cullen  7'.  Delaware  iS:  II.  Canal  Co.,  113  N. 
Y.  667,  23  N.  Y.  S.  R.  719;  Rodriau  v.  New 
York,  N.  II.  .S:  H.  R.  Co.,  123  N.  Y.  526,  35 
N.  Y.  S.  R.  814  ;  Williams  v.  Delaware,  L.  & 
W.  R.  Co.,  116  N,  Y.  628,  27  N.  Y.  S.  R. 
760. 

7;j;J.  While  obeying  orders.  — 
Whether  obedience  to  a  master's  order  f):i 
the  part  of  the  servant  constitutes  contrib- 
utory negligence  is  f)rdiii  irily  a  question  of 
fact  for  the  jury.  Foj;!:s  v.  C/iicat^o  &>  A. 
R.  Co.,  50  Mo.  A  pp.  250. 

Where  a  servant  is  directed  to  do  a  pecu- 
liarly dangerous  work  and  is  injured  in  at- 
tempting to  obey,  it  is  ordinarily  a  question 
for  the  jury  whether  he  knew,  or  in  the 
exercise  of  ordinary  care  ought  to  have 
known,  that  the  work  was  extra  dangerous. 
Thompson  v.  Chieago,  xU.  &>  St.  P.  A'.  Co.,  4 
MeCrary  {U.  S.)  629,  14  Feci.  Rep.  564. 

Evidence  that  the  engineer  was  momen- 
tarily absent  and  the  fireman  was  in  his 
place;  that  the  fireman  had  applied  the  air 
brakes  ;  that  the  engine  was  moving  slowly 
and  was  derailed  at  a  curve  by  a  pine  knot 
caught  in  the  pilot,  and  was  overturned  on 
the  fireman,  the  rules  of  the  company  mak- 
ing the  fireman  subject  to  the  directions  of 
the  engineer — is  sufficient  to  sustain  a  find- 
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ing  that  the  fireman  was  free  from  fault. 
Denver,  S.  P.  &*  P.  R.  Co.  v.  Wilson,  12 
Colo.  20,  20  Puc.  Rep.  34(j. 

Plaintiff  was  enfjaged  as  a  laborer  on  a 
gravel  train  and  was  directed  to  get  aboard 
just  as  the  train  was  to  move,  and  in  doing 
so  attempted  to  put  his  foot  on  the  dead- 
wood  of  tlie  rear  car,  but  instead  put  it  on 
the  ilraw-bar,  from  which  it  slipped  and 
rested  on  the  couplins^-link,  and  he  was  in- 
jured by  the  car  being  backed  against  oth- 
ers. It  appeared  that  a  storm  was  approach- 
ing and  the  conductor  was  anxious  to  move 
the  train,  and  there  were  some  haste  and 
confusion.  Held,  that  plaintiff  was  not 
chargeable  with  contributory  negligence 
simply  because  he  placed  his  foot  on  the 
draw-bar  or  link;  but  it  was  a  question  for 
the  jury  to  determine,  from  all  the  facts, 
considering  the  haste,  the  time  allowed,  and 
the  means  of  getting  on  the  car,  whether  he 
acted  with  due  care.  Boyle  v.  Chicago,  R. 
I.  <S-  P.  R.  Co.,  1  Am.  &•  Eii£.  R.  Cas.  234,  56 
loiua  765,  9  N.  \V.  Rep.  360. 

Plaintiff,  an  engineer,  was  injured  by  the 
overturning  of  his  engine, caused  by  the  bad 
condition  of  defendant's  road.  It  appeared 
tliat  plaintiff  w'as  running  his  engine  by  ex- 
press orders,  without  cars  attached,  ahead 
of  a  passenger  train  ;  he  knew  that  the  road 
was  somewhat  out  of  repair,  and  that  he  in- 
curred some  danger,  but  it  did  not  appear 
conclusively  that  he  knew  how  badly  it  was 
out  of  repair,  or  that  the  danger  was  very 
great.  PlaintitI  and  other  engineers  had 
freciuently  run  their  engines  over  the  road 
with  safety,  in  the  same  way  plaintiff  was 
running  his  at  the  time  of  the  accident. 
Plaiiitill  was  ordered  by  competent  author- 
ity to  so  run  his  engine,  and  he  had  the 
assurance  that  the  road  would  soon  be  put 
in  repair.  Held,  that  the  evidence  author- 
ized the  submission  of  the  question  of  con- 
tributory negligence  to  the  jury.  Haivuy 
v.-  Northern  C.  R.  Co.,  2  Aw.  6-»  J'^ng:  R.  Cos. 
"48,  82  A'.  1'.  370;  iij/irn/ing  17  ////;/  115. — 
Ari'LiF.l)  IN  Cullen  7'.  Norton,  52  Ilun  9. 
22  N.  Y.  S.  R.  221,  4  N.  Y.  Supp.  774.  Dis- 
tinguished IN  Sweeney  v.  Berlin  &  J.  En- 
velope Co.,  loi  N.  Y.  520,  5  N.  E.  Rep.  358; 
Monaghan  v.  New  York  C.  cS:  H.  R.  R. 
Co.,  45  Hun  113,  9  N.  Y.  S.  R.  672. 
Quoted  in  Flynn  t.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.,  78  Mo.  195 :  Rogen  v.  Enoch 
Morgan's  Sons  Co.,  16  N.  Y.  S.  R.  693. 

7;J4. order  inconsistent  with 

riilo.— When  acting  under  the  order  of  the 


conductor,  but  contrary  to  a  rule  of  the 
company  to  which  he  had  assented,  the 
plaintill  was  injured  in  coupling  defective 
cars,  of  which  defect  he  had  no  notice  until  it 
was  too  late  to  escape.  Neld,  that  the  court 
erred  in  withdrawing  the  case  from  the  jury 
en  the  ground  that  plaintiff',  upon  such 
facts,  could  not  recover.  Mason  v.  Rich- 
tnond  &^  I).  R.  Co.,  53  ^lin.  «S~»  Eng.  R.  Cas. 
I  S3,  III  A\  Car.  482,  16  S.  E.  Rep.  698.— 
QioriNG  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Ross,  112  U.  S.  377.  Rf;viewing  Cowles  v. 
Richmond  &  D.  R.  Co.,  84  N.  Car.  309. 

73o.  l']nii)l(»ye'.s  nojjlij^once  in  tlie 
iise  <»r  niiu-liiiiery  and  :i|>i>lianc-os, 
{••fuorally.  —  The  question  of  plaintiff's 
contributory  negligence  is  properly  submit- 
ted to  the  jury  where  his  hand  was  injured  by 
the  slipping  of  an  oil  tank  against  the  block 
designed  for  keeping  it  in  place,  which 
he  took  hold  of  in  attempting  to  couple 
cars,  and  he  testifies  that  he  never  saw  one 
like  it  before,  and  supposed  that  he  was 
holding  to  the  grab-iron.  Graham  v.  /)'(V- 
/on  &■'  A.  R.  Co.,  156  Mass.  4,  30  jY.  E.  Rep. 

359- 

An  employe  in  railroad  shops  was  injured 
while  putting  a  belt  on  a  pulley  by  liand, 
It  was  in  proof  that  it  was  usual  to  provide 
a  lever  for  such  work,  which  lessened  the 
danger;  that  plaintifl  had  worked  iti  the 
shops  for  18  months,  but  did  not  know  o^ 
the  danger  of  the  machinery.  There  was 
some  evidence  of  contributory  negligence. 
Held,  that  the  case  was  properly  left  to  the 
jury.  Washington  iS-»  G.  R.  Co.  v.  MeDade, 
44  Am.  &0  Eng.  R.  Cas.  505,  135  U.  S.  554, 
10  Sup.  Ct.  Rep.  1044. 

Defendant  company  was  engaged  iti  re- 
moving signal  posts  from  along  the  track 
by  wrapping  a  cable,  one  end  of  which  was 
fastened  to  a  train,  around  the  posts  and 
pulling  them  out,  and  plaintiff  was  injured 
while  engaged  in  handling  the  cable.  Held, 
that  it  was  a  question  for  the  jury  whether 
he  was  guilty  of  contributory  negligence  in 
wrapping  the  cable  around  a  post  more 
times  than  was  necessary.  Union  I'ac.  R. 
Co.  v.  O'Hern,  24  Neb.  775,  40  A'.   W.  Rep. 

293- 

730.  N«*p:lij;eiice  in  the  operation 
nn<l  \Y  (iia^enient  of  ear.s  and  en- 
gines.— Whether  or  not  plaintiff,  a  brake- 
man,  was  guilty  of  contributory  negligence 
in  not  taking  hold  of  the  brake-rod,  or 
something  else,  to  steady  himself,  in  antici- 
pation of   a  "jerk,"  is  a  question  for  the 
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jury.  Sloan  v.  Central hnva  R.  Co.,  \\  Am. 
&•  AV(!,^  R.  Cas.  145,  62  /iwu  728,  16  A'.  IV. 
Rep.  331. 

PlaiiiiilT's  intestate  had  been  three  or  four 
days  engaged  as  a  brakeman,  and  as  one  of 
a  station  yard  crew,  he  being  previously  a 
stranger  to  the  locality.  While  descending 
from  a  moving  freight  car  by  a  side  ladder 
he  was  swept  o(I  by  a  trestle  standing  14^ 
inches  from  ilie  side  of  the  car,  was  run 
over,  and  killed.  Held,  sufficient  to  submit 
to  the  jury  upon  the  questions  (i)  of  defend- 
ant's negligence;  (2)  as  to  whether  the  ser- 
vant knew  this  danger,  or  was  chargeable 
with  want  of  ordinary  prudence  if  he  had 
failed  to  inform  himself  of  it,  so  that  he 
shindil  be  deemed  to  have  assumed  the  risk  ; 
and  (3)  as  to  his  contributory  negligence. 
RoM  V.  Chicago,  M.  &^  Si.  P.  R.  Co.,  35 
Minn.  84,  27  A.  IV.  Rep.  305.— Distin- 
ct'isiiiNG  Clark  v.  St.  Paul  &  S.  C.  R.  Co., 
28  Minn.  128,  9  N.  \V.  Rep,  581  ;  Russell  v. 
Minneapolis  &  St.  L.  R.  Co.,  32  Minn.  230, 
20  N.  W.  Rep.  147  ;  Cook  v.  St.  Paul.  M,  & 
M.  R.  Co.,  34  Minn.  45,  24  N.  \V.  Rep.  311  ; 
Dorsey  v.  Phillips  &  C.  Constr.  Co.,  42  Wis. 
5S3 ;  Mayes  71,  Chicago,  R.  I,  &  P.R.  Co.,  63 
I;)wa  562,  14  N.  W.  Rep.  340,  19  N.  W\  Rep. 
680;  Chicago  &  I.  R.  Co.  t/.  Russell,  91  ill. 
298. 

A  brake-rod  on  a  flat  car  pulled  out  and 
threw  plaintilT,  a  brakeman,  to  the  ground, 
causing  the  injuries  sued  for.  The  pin  at 
the  bottom  of  the  rod,  which  held  it  in 
place,  was  missing,  and  its  absence  could 
have  been  detected  by  looking  under  the 
car,  but  not  from  where  plaintifT  stood.  A 
rule  of  the  company  required  the  car  to  be 
inspected  before  it  started,  which  had  not 
been  done.  Held,  that  the  question  of  the 
defendant's  negligence  should  have  been 
submitted  to  the  jury,  and  it  was  error  to 
grant  a  nonsuit.  Bailey  v.  Rome,  IT.  &*  O. 
R.  Co.,  139  lY.  Y.  302,  34  A'.  E.  Rep.  91S,  54 
N.  Y.  S.  R.  550;  re7>er.ung  29  A'.  )'.  .V.  A'. 
755,  8  A^.  Y.  Supp.  780,  55  Hun  509.— Fol- 
lowing Wright  V.  New  York  C.  R.  Co.,  25 
N.  Y.  566. 

Plaintiff  was  an  engineer  on  a  single-track 
road,  and  under  a  rule  of  the  company 
trains  could  not  run  either  way  without 
what  was  called  a  train  stall  or  a  substitute 
ticket.  Plaintiff  started  on  a  foggy  morn- 
ing, having  a  train  stafi,  but  was  running 
with  the  tender  in  front,  with  a  red  light 
displayed  instead  of  the  usual  white  or  head- 
light.   About  the  same  time  an  engineer  at 


the  other  end  of  the  line  got  permission  to 
run  up  the  track  for  water,  and  was  flagging, 
but  running  without  a  train  stafT.  When 
plaintilT  saw  the  other  engine  coming  he 
reversed  his  lever  and  jumped,  and  was  in- 
jured. Held,  that  tlie  fact  of  his  running 
without  a  headlight  was  not  conclusive 
evidence  of  contributoiy  negligence,  but  was 
a  circumstance  to  be  considered  by  the  jury. 
Gross  V.  Pennsylvania,  P.  e-'  B.  R.  Co.,  42  A'^, 
Y.  S.  R.  808,  62  Hun  619,  16  A'.  Y.  Supp. 
616. 

737.  wliilc  coupliiijf  ears.— The 

question  of  contributory  negligence  on  the 
part  of  a  brakeman  injured  in  coupling  cars 
is,  in  general,  one  of  fact  for  the  jury. 
Gotllicb  V.  AVif  York,  L.  E.  &^  IV.  R.  Co., 
24  ^Im.  6^  Eng,  R.  Cas.  421,  100  A'.  1'.  462, 
3  i\'.  E.  Rep.  344;  affirming  29  Hun  637. — 
Ai'i'RovF.u  IN  Scott  7'.  Oregon  R.  &  N.  Co., 
28  Am.  &  Eng.  R.  Cas.  414,  \.\  Oreg.  211. 
Revikwkij  in  Pullutro  v.  Delaware,  L.  & 
W.  R.  Co.,  27  N.  Y.  S.  K.  63,  7  N.  Y.  Supp. 
510. 

Where  an  employe  sues  for  injuries  re- 
ceived while  coupling  cars,  and  under  the 
evidence  the  question  of  his  contributory 
negligence  is  doubtful,  the  case  should  be 
submitted  to  the  jury.  Central  R.  Co.  v. 
Freeman,  66  Ga.  170.— Dl.STlNGUlSllED  IN 
Smith  V.  Central  R.  &  R.  Co.,  41  Am.  & 
Eng.  R.  Cas.  490,  82  Ga.  801,  10  S.  E.  Rep. 
II  I. 

Whether  or  not  it  is  negligent  fora  brake- 
man  to  stand  facing  the  draw-bar  while 
making  a  coupling  is  a  question  of  fact  for 
the  jury.  Belair  v.  Chicago  &•  N.  IV.  R. 
Co.,  43  Io7va  662,  14  Am.  Ry.  Rep.  575. 

It  cannot  be  said  as  a  matter  of  law  that 
an  employe  who,  after  giving  the  proper 
signal  for  the  train  to  stop,  steps  upon  the 
track  to  make  a  coupling,  without  waiting 
to  see  whether  his  signal  will  be  obeyed  or 
not,  is  guilty  of  contributory  negligence  in 
so  doing;  but  the  question  is  a  proper  one 
to  be  submitted  to  the  jury  with  all  the 
facts  in  the  case,  Bucllew  v.  Central  hnoa 
R.  Co.,  64  Io7i'a  603,  21  A'.  IV.  Rep.  103. — 
Di.sTiNGUiSHiNG  Steele  v.  Central  R.  Co., 
43  Iowa  109;  Pennsylvania  Co.  v.  Hankey, 
93  III.  580.  Following  13ecms  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  58  Iowa  150;  Berry  7A 
Central  R.  Co.,  40  Iowa  564. — Followed 
IN  Nichols  V.  Chicago,  R,  I.  &  P.  R.  Co.,  69 
Iowa  154. 

Proof  that  a  brakeman  knew,  or  might 
have  known,  that  the  draw-bars  of  a  loco- 
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motive  and  of  a  car  to  be  coupled,  were  of 
unequal  height,  so  that  they  would  be  likely 
to  pass  each  other,  is  strong  evidence  of 
contributory  negligence  on  his  part,  but  will 
not,  as  a  matter  of  law,  preclude  him  from 
recovering  for  injuries  received  by  the  draw- 
bars overlapping  while  he  is  attempting  to 
make  a  coupling.  Lawless  v.  Connecticut 
River  R.  Co.,  i8  Am.  &^  Eng.  R.  Cas.  96, 
136  Mass.  I. 

Where  it  appears  that  a  brakeman  only 
saw  that  the  bumper  of  the  moving  car  was 
lower  than  the  bumper  of  a  stationary  car 
when  they  were  four  or  five  feet  apart,  and 
that  he  thought  that  the  coupling  could  be 
made  with  the  straight  link  in  the  draw-bar, 
the  question  whether  he  was  guilty  of  con- 
tributory negligence  in  attempting  to  so 
make  the  coupling  instead  of  obtaining  and 
using  a  crooked  link,  is  for  the  jury.  (Fol- 
lett,  C.J.,  and  Potter,  J.,  dissenting.)  Good- 
rich V.  A'ew  York  C.  &-»//.  R.  R.  Cc,  41  Am. 
&^  Eitg.  R.  Cns.  259,  116  jW  )'.  398,  22  A''. 
£.  Rep.  397,  2(>N.  v.  S.  R.  767,  5  /..  R.  A. 
750;  iij[rirmiiig  3  X.    y.  S.  R.  774. 

738. while  iiiicoiiplini;  car.s.— 

If  it  is  the  duty  of  a  servant  to  uncouple 
cars,  and  this  cannot  easily  be  done  while 
the  train  is  still,  and  if  he,  in  endeavoring  to 
uncouple  them  while  the  train  is  in  motion, 
steps  between  the  cars  and  meets  with  an 
injury  which  is  caused  by  a  want  of  repair 
of  the  roadbed,  the  court  cannot  rule,  as  a 
matter  of  law,  that  he  was  careless,  but 
should  submit  the  question  to  be  deter- 
mined by  the  jury,  although  he  continued 
in  the  employment  of  the  company  after  he 
knew  of  the  defect.  Sno7u  v.  Iloiisatoitic  R. 
Co.,  Z  Allen  (Jl/ass.)  441.— DiSTlNCUl.SHiNG 
Lucas  V.  New  Bedford  &  T.  R.  Co.,  6  Gray 
(Mass.)  64;  Gavett  t.  Manchester  A:  L.  R. 
Co.,  16  Gray  501  ;  Todd  v.  Old  Colony  &  F. 
1\.  R.  Co.,  3  Allen  18,  7  Allen  207  ;  Galiagan 
•■■'.  Boston  &  L.  R.  Co.,  i  Allen  187.— Ai'- 
I'ROVED  IN  Gibson  v.  Pacific  R.  Co.,  46  Mo. 
163.  DiSTlNGUISHKD  IN  Laning  v.  New 
York  C.  R.  Co.,  49  N.  Y.  521.  P'xri.AlNEi) 
I N  Tinney  v.  Boston  &  A.  R.  Co.,  62  Barb.  (N. 
Y.)  218.  Followed  in  Greenleaf  v.  Du- 
buque &  S.  C.  R.  Co.,  33  Iowa  52.  Quoted 
IN  Roux  V.  Blodgett  &  D.  Lumber  Co.,  85 
Mich.  519;  Walsh  v.  Oregon  R.  &  N.  Co., 
ID  Oreg.  250. 

Stepping  between  moving  cars  to  un- 
couple them  is  not,  as  a  matter  of  law,  neg- 
ligence.    Ashman  v.  Flint  &>  P.  M.  R.  Co., 


53  Am.  v3>»  En^.  R.  Cas.  80,  90  Mich.  567, 

51  a:   IV.  Rep.  645. 

A  brakeman  was  injured  while  uncoup- 
ling moving  cars,  and  it  was  claimed  that 
the  company  required  brakemen  to  un- 
couple moving  cars,  which  was  denied  by 
the  company,  and  some  evidence  introduced 
to  support  the  above  claims.  Held,  that  it 
was  a  question  for  the  jury  whether  the 
company  did  require  the  brakeman  to  un- 
couple moving  cars.  Peoria,  D.  &*  E.  R. 
Co.  v.  Puckctt,  42  ///.  App.  642. 

Plaintifi  was  injured  while  uncoupling 
cars,  by  catching  his  foot  in  a  frog  and  being 
held  until  the  cars  ran  over  him.  The  evi- 
dence showed  that  four  persons  were  neces- 
sary to  do  the  switching  and  making  up 
trains  in  the  yard,  but  it  was  being  done  at 
the  time  of  the  accident  by  plaintifif  and 
another ;  that  the  yard  master,  who  was 
charged  with  the  employment  of  men,  was 
absent,  and  that  he  had  been  informed  that 
another  yard  man  was  sick  and  would  not  be 
present ;  that  the  engineer  was  a  man  ad- 
dicted to  drunkenness,  which  was  known  to 
the  company,  and  was  drinking  at  the  time 
of  the  accident,  and  ran  the  train  in  a  reck- 
less manner ;  and  there  was  also  evidence 
that  plaintiff  knew  that  the  frog  was  dan- 
gerous. Held,  that  it  was  for  the  jury  to 
determine  whether  a  man  of  common 
prudence  would  have  undertaken  to  do 
the  work  with  one  assistant,  and  wlieiher 
plaintiff  might  have  reasonably  supposed 
that  the  work  could  be  done  with  safety 
by  the  use  of  great  caution  and  skill.  Stod- 
dard V.  St.  Louis,  A'.  C.  &*  A'.  R.  Co.,  65 
J/tf.  514.— Reviewing  Brothers  7'.  C.irttcr, 

52  Mo.  372;  Conroy  v.  Vulcan  Iron  Works, 
62  Mo.  39.— Reviewed  in  Craig  f.  Chicago 
&  A.  R.  Co.,  54  Mo.  App.  523. 

The  plaintiff,  while  uncoupling  moving 
cars  at  night,  was  injured  by  having  his  foot 
caught  between  switch  r;'ils  insulTiciently 
blocked;  he  was  familiar  witii  'he  railroad 
yard  and  tracks  where  the  accident  hap- 
pened, but  had  no  actual  knowledge  of  the 
defective  block.  Held,  that  the  question 
of  his  negligence  in  the  circumstances  wiia 
for  the  jury.  Alcorn  v.  Chicago  H-^  A.  R. 
Co.,  53  Atn.  &-'  Eng.  R.  Cas.  87,  loS  Mo. 
81,  18  i".   \V.  Rep.  188. 

730.  while  nettiii};-  «)ii  inoviiifj 

eii^'iiie. — A  brakeman  attcu'ptcd  to  get 
on  an  engine  after  it  had  started,  ami  was 
injured  by  striking   railroad  ties   that  had 
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been  piled  some  17  or  18  inches  from  the 
track,  of  which  he  did  not  knew,  or  at  tlie 
time  failed  to  remember.  Held,  that  the 
question  of  whether  or  not  he  exercised  due 
care  was  for  the  jury.  Babcock  v.  Old  Colo- 
ny R.  Co.,  1 50  Mass.  467,  23  A\  E.  Rep.  325.— 
Distinguished  in  Thompson  v.  Boston  «& 
M.  K.  Co.,  153  Mass.  391. 

740. while  {f«tt'ns  on  inoviirj? 

train. — Plaintiff  was  employed  on  a  gravel 
train,  which  had  been  backed  in  on  a  side 
track  to  the  gravel  pit  for  the  purpose  of 
loading,  and,  being  obliged  to  wait  for  an 
express  train,  plaintiff  and  his  companions 
left  the  cars  and  went  on  the  adjoining 
bank,  which  was  higher  than  the  level  of  the 
cars.  The  boarding  cars  had  been  left  on 
the  main  track,  a  few  rods  distant,  to  be 
attached  when  the  gravel  cars  were  loaded. 
Wliile  thus  waiting,  the  gang  foreman,  as 
the  engine  backed  in  to  take  out  the  cars, 
called  out,  "  All  aboard ! "  Plaintiff  did  not 
hear  this  order,  but  seeing  the  other  men 
starting  for  the  cars,  followed  them,  and  as 
the  train  was  moving  ogt  jumped  from  the 
bank  onto  the  car,  and,  the  gravel  slipping 
under  him,  he  fell  off,  and  his  arm  was 
crushed  under  tlie  wheels.  The  men  had 
general  orders  not  to  board  moving  cars. 
Hdd,  that  the  case  should  have  been  taken 
from  the  jury,  it  being  clear  that  plaintiff 
acted  as  he  saw  others'act,  and  paid  no  heed 
to  the  risk  that  was  patent  to  everybody. 
Nm>ock  V.  Micltigan  C.  R.  Co.,  63  Mich.  \ii, 
29  X.  \V.  Rrfi.  525. 

The  language  used  by  the  foreman  was 
the  same  sort  of  warning  generally  given 
when  cars  are  about  leaving,  and  was  no 
more  than  notice  of  that  fact,  and  was  no 
more  proof  of  negligence  than  if  given  when 
a  passenger  train  is  about  leaving  the  sta- 
tion, which  would  justify  no  one  in  boarding 
or  leaving  cars  in  motion.  A'm.jck  v.Mich- 
ti^an  C.  k.  Co.,  63  Mich.  121,  29  A'^.  W.  Rep. 

.■\n  employe  of  a  company  who  worked  on 
a  giavel  train  was  injured  by  attempting  to 
get  on  it  after  it  was  in  motion,  by  orders 
of  the  foreman.  The  cars  stood  about  six 
feet  high  from  the  track,  and  were  not  sup- 
plied with  any  means  of  getting  on  except 
swinging  up  between  them,  or  by  iron  steps 
on  the  side.  Held,  that  the  question  of 
contributory  negligence,  under  the  circum- 
stances, was  properly  left  to  the  jury.  Pul- 
lutro  V.  Delaware,  L.  &^  IV.  R.  Co.,  27  A'.  I'. 
S.  R.  63,  7  A'.  V.  Supp.  510.— Distinguish- 


ing Hunter  v.  Cooperstown  &  S.  V.  R.  Co., 
112  N.  Y.  376,  21  N.  Y.  S.  R.  I  ;  Solomon  v. 
Manhattan  R.  Co.,  103  N.  Y.  443,  3  N.  Y,  S. 
R.  636. 

741.  wliile  gettinjj  oft'inuving^ 

train. — Plaintiff,  a  section  hand,  was  in- 
jured by  jumping  from  a  caboose  to  a  plat- 
form as  the  train  reached  its  destination. 
The  evidence  showed  that  it  had  slowed  up 
and  all  the  other  men  jumped  off  safely; 
but  plaintiff  testified  that  he  was  waiting  for 
the  train  to  come  to  a  full  stop,  but  was  told 
by  the  conductor  to  get  off.  The  company, 
on  the  other  hand,  introduced  evidence  lend- 
ing to  show  that  he  jumped  without  any 
orders  from  the  conductor  while  the  train 
was  moving  some  four  miles  an  hour,  and 
that  the  platform  to  which  he  jumped  was 
only  a  little  over  a  foot  below  the  step  of 
the  caboose.  //<.•/;/,  that  the  question  of  his 
contributory  negligence  was  for  the  jury. 
Northern  Pac.  R.  Co.  v.  Egeland,  56  Fed. 
Rep,  200. 

742.  N'-'fflifrciice  in  failing  to  in- 
spect track. —  Whether  or  not  an  employe 
is  guilty  of  contributory  negligence  in  not 
examining  a  switch  frog  for  defects  in 
blocking  is  a  question  of  fact  for  the  jury. 
Krocner  v.  Chicago,  M.  6-  St.  P.  R.  Co.,  88 
Iowa  16,  55  N.  i'r.  Rep.  28. 

743.  mat'liinery.  —  A  company 

may,  by  rules  adopted  for  the  government 
of  its  employes,  require  them  to  inspect 
machinery  before  using  it,  and  such  rule  im- 
poses on  them  the  duty  of  making  a  reasoii- 
able  examination ;  but  in  an  action  for 
injuries  resulting  from  defective  machinery, 
it  is  a  question  of  fact  for  the  jury  to  deter- 
mine whether  the  employe  made  such  an 
examination  or  not.  Louisville  <&-*  yV.  A'. 
Co.  V.  Pearson,  cyj  Ala.  211,  12  So.  Rep.  176. 

744.    I)rake.s.  —  A    brake   broke 

as  it  was  being  set,  and  killed  a  brakeman. 
Several  spokes  of  the  brake-wheel  broke 
from  the  rim  and  their  ends  were  rusty, 
showing  that  the  break  was  not  recent.  The 
company  put  in  evidence  an  agreement, 
whereby  the  br.ikeinan  agreed  to  examine 
all  cars,  machinery,  appliances,  etc.,  before 
using  them,  and  agreeing  to  release  the 
company  fro"i  damages  which  resulted  from 
his  own  neglect  to  do  so  ;  the  agreement 
further  providing  that  the  brakeman  was 
entitled  to  sufficient  time  to  make  the 
necessary  examinations,  and  that  l;e  might 
refuse  to  obey  any  order  which  would  ex- 
pose him  to  danger.     But  there  was  othci 
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evidence  tenamg  to  show  that  only  an  ex- 
pert would  have  been  likely  to  detect  the 
defect  in  the  brake.  Held,  that  tlie  question 
of  his  contributory  negligence  was  properly 
left  to  the  jury.  Pratt  v.  Lake  Shore &^  M. 
S.  R.  Co.,  1 8  k.  Y.  Stipfi.  6«2. 

745.  cars.— Wliethcr.  the  plaintilT, 

an  employe,  was  guilty  of  coniribuiory  neg- 
ligence in  not  exercising  reasonable  care  to 
ascertain  the  condition  of  the  car  was  a 
question  for  the  jury.  Roddy  v.  Missouri 
Pac.  R.  Co.,  104  Mo.  234,  1  5  ^'.  W.  Rep.  1 1 12. 
V  a  case  where  an  eniijloye  sues  to  re- 
cover for  injuries  to  his  wife,  it  is  a  ques- 
tion of  fact  for  the  jury  whether  it  is  a  [lart 
of  the  duty  of  a  railroad  employe  to  inspect 
a  train  or  any  of  its  ap[)liances  for  the  pur- 
pose of  ascertaining  defects,  where  the  evi- 
dence in  that  regarfl  is  conflicting.  Missouri 
Pac.  R.  Co.  V.  U7iite,  48  Am.  &^  Eus;:  R. 
Cas.  206,  80  Tex.  202,  1 5  S.  IJ\  Rep.  808. 

74(».  Roniniiiii)^  in  sorvice  after 
notice  <»1"  detects  in  track. — An  en- 
gineer is  not  necessarily  guilty  of  contiibu- 
tory  negligence,  as  a  matter  of  law,  because 
he  remains  in  service  after  he  knows  that 
.  the  track  is  somewhat  out  of  repair ;  but  it 
might  be  otherwise  if  he  knew  when  it  was 
dangerously  out  of  repair.  Mehan  v.  Syra- 
cuse, U.  <S^  A'.  Y.  R.  Corp.,  73  A'^,  Y.  585, 
mem.  —  Followed  in  Fuller  v.  Jewett,  i 
Am.  cS:  Eng.  R.  Cas.  109,  So  N.  Y.  46. 

747.    tlerect    in    hridye.— The 

question  of  the  contributory  negligence  of 
a  brakeman  who  remains  on  a  train  after  he 
knows  a  bridge  is  defective  is  for  the  jury. 
Hall  V.  Galveston,  H.  <S<»  S.  A.  R.  Co.,  39 
Fed.  Rep.  18. 

748.  ilefects  in  niacliincry  and 

nppiiiiiK^cs. — The  question  of  negligence 
on  the  pjirt  of  the  employe  in  remaining  in 
a  company's  employ  after  knowledge  of  de- 
fects in  machinery,  is  the  same  as  in  any 
other,  a  question  of  fact  for  the  jury  under 
all  the  evidence  of  the  case.  Greenleaf  v. 
Dubuque  &^  S.  C.  R.  Co.,  33  /orca  52. — DlS- 
TiNoui.siiiNG  Muldowney  7/.  Illinois  C.  R. 
Co.,  32  Iowa  176.  Following;  Snow  v. 
Housatonic  R.  Co.,  8  Allen  (Mass.)  441. 

It  is  a  question  of  fact  whether  a  servant 
is  guilty  of  negligence  in  continuing  to  use 
defective  machinery  for  a  reasonable  time 
for  the  master  to  make  the  needed  repairs, 
after  his  promise  to  do  so.  Missouri  Fur- 
nace Co.  V.  Abend,  107  ///.  44 ;  i^fflrming  9 
///.  A  pp.  319.  Coonts  V.  Missouri  Pac.  R. 
Co.,  1 1 5  Mo.  669,  22  5.   W.  Rep.  572. 


If  the  defect  or  insulliciency  m  the  ap- 
pliances, which  term  embraces  the  men  em- 
ployed to  d(j  the  work  as  well  as  other  in- 
strumentalities employed,  is  so  gri;it  that, 
obviously,  with  the  use  of  great  caution,  the 
danger  is  imminent,  then  as  a  matter  of 
law,  the  servant  who  incurs  the  risk  is 
guilty  of  contributory  negligence  and  can- 
not recover;  but  if  upon  this  question  there 
is  substantial  doubt,  the  question  is  one  of 
fact  for  the  jury,  and  a  nonsuit  or  demui- 
rer  to  the  evidence  is  not  permissible. 
Thorpe  V.  Missouri  Pac.  R.  Co.,  89  Mo.  650, 
2  5.  Vr.  Rep.  3. 

749.  detect  in  eng:ine. — An  en- 
gineer gave  notice  oi  a  defect  in  his  engine 
to  the  proi)er  officers  of  the  road,  who 
promised  that  the  defect  should  be  reme- 
died. The  engineer  continued  to  run  his 
engine,  some  new  appliances  were  made, 
but  before  they  were  attached,  the  engineer 
was  killed  by  what  was  claimed  as  the 
defects  he  had  called  attention  to.  Held, 
that  his  continued  use  of  the  engine  was  not, 
as  a  matter  of  law,  such  contributory  negli- 
gence as  to  prevent  a  recovery  for  his  death. 
Under  the  circumstances  it  was  a  question 
for  the  jury,  and  the  burden  of  proof  was  on 
the  company  to  show  contributory  negli- 
gence. Hoiii^h  V.  Texas  &^  ./'.  A".  Co.,  100  U. 
S.  213,  21  Am.  Ry.  Rep.  451.— Ari'ROVKD  IN 
Stephenson  v.  Duncan,  jt,  Wis.  404,  41  N. 
W.  Rep.  337.  QuoiEU  IN  Kresanowski  v. 
Northern  Pac.  R.  Co.,  5  McCrary  (U.  S.) 
52S,  iS  F"ed.  Rep.  229;  Hyatt  v.  Hannibal 
&  St.  J.  R.  Co.,  19  Mo.  App.  2S7 ;  Southern 
Pac.  Co.  V.  Leash,  2  Tex.  Civ.  App.  68  ;  Red- 
don  V.  Union  Pac.  R.  Co.,  5  Utah  344,  15 
Pac.  Rep.  262.  Reviewed  in  Dalton  7'.  At- 
lantic, M.  &  O.  R.  Co.,  4  Hughes  (U.S.)  180. 

750.  defect    in    air   brake.  — 

Where  a  fireman  is  charged  with  contribu- 
tory n.egligence  in  remaining  on  the  engine 
after  he  knows  that  the  air  brakes  are  de- 
fective, in  determining  the  question  the 
jury  should  consider  wlietlier  the  accident 
would  have  happened  had  the  air  brakes 
been  in  proper  order,  and  whether  the  de- 
fect was  such  that  a  man  of  ordinary  pru- 
dence would  not  have  remained.  The  mere 
fact  that  he  remained  after  such  knowledge 
will  not  defeat  a  recovery  for  an  injury. 
Ne7u  Jersey  &^  N.  Y.  R.  Co.  v.  Young,  49 
Fed.  Rep.  723,  i  U.  S.  App.  96.  i  C.  C.  A. 
428 ;  affirming  46  Fed.  Rep.  160. — Approved 
in  Dwyer  v.  St.  Louis  &  S.  F.  R.  Co.,  52 
Fed.  Rep.  87. 
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7.">1.  Forgetting  detect  in  car  in 
time  of  an  emergency.*— Where  it  ap- 
pears tliat  a  brakeinan  was  intent  upon  liis 
duty  at  the  time  of  a  severe  storm,  the 
question  of  wliclher  he  was  guilty  of  con- 
tributory negligence  in  failing  to  remember 
iliat  a  step  was  missing  from  a  car,  which 
ho  attempted  to  descend  in  the  hasty  dis- 
charge of  duty,  is  for  the  ^ary.  A'a/id  v. 
Wnthcrn  C.  R.  Co.,  128  U.  S.  91,  16  IVash. 
L.  R(p.  715,  9  Sup.  a.  Rip.  16.— Foi.LowKU 
IN  Jones  V.  East  Tcnn.,  V.  &  G.  K.  Co.,  128 
U.  S.  443 ;  Dunlap  v.  Northeastern  R.  Co., 
130  U.S.  649.  RiiKERKiiD  TO  IN  Wallace 
:■.  Central  Vt.  R.  Co.,  138  N.  Y.  302. 

752.  Wliilc  attempting  to  save  the 
life  of  anotJier.— Where  an  exposure  is 
made  for  the  purpose  of  saving  human  life, 
and  the  person  making  the  exposure  is  in- 
jured thereby,  it  is  for  the  jury  to  say  wheth- 
er the  conduct  of  the  parly  injured  is  to  be 
deemed  rash  or  reckless.  Condiff  v.  A'afisus 
City.  Ft.  S.  Sr*  G.  R.  Co.,  48  Am.  &•  Enj^.  R. 
Cas.  417,  45  Kan.  256,  25  J'ac.  Rep.  562. 

6.  Amount  of  Recovery;  Damages. 

a.  In  General. 

753.  Actual    and     eomiicnsatory 

damages. — The  award  of  damages  in  ac- 
tions for  injuries  to  employes  must  not  be 
excessive.  They  are  only  to  be  remunera- 
tive— compensatory — a  just  and  fair  amount 
for  the  injury  sustained.  Parody  v.  Chicai^o, 
M.  &>  St.  P.  R.  Co.,  5  McCrary  (U.  5.)  38, 
15  Fed.  Rep.  205. 

The  object  of  the  law  allowing  employes 
to  recover  for  personal  injuries  is  simply  to 
compensate  them  for  the  injuries  they  have 
sustained,  and  nothing  more.  Carpenter  v. 
Mexican  A'at.  R.  Co.,  39  Fed.  Rep.  315,  17 
Was/t.  L.  Rep.  630. 

The  damages  recoverable  by  an  injured 
employe  should  be  limited  to  the  natural 
and  probable  consequences  of  the  injury. 
.SV.  Louis  &^  S.  F.  R.  Co.  v.  F^arr,  56  Fed. 
Rep.  994. 

A  master  is  liable  for  actual  damages  for 
an  injury  resulting  from  the  negligence  of 
his  servant  in  the  course  of  his  employment, 
even  though  the  act  be  in  direct  violation 
of  the  master's  order;  but  the  same  rule 
does    not    apply    to    exemplary    damages. 

*When  contributory  negligence  of  empIoyC', 
who  forgfts  that  a  car  is  defective  and  is  injured 
while  usint;  it,  is  for  the  jury,  see  41  Am.  &  Eng. 
R.  Cas.  42  ,.  ,i/.r/r. 

3  D.  R,  D.— 22. 


Texas  Trunk  R.  Co.  v.  Johnson,  41  Am.  &* 
Eng.  R.  Cas.  122,  75  Tex.  15S,  12  S.  \V. 
Rep.  48  2. 

754.  Punitive  damages.— Where  an 

employe  sues  his  company  for  a  personal 
injury  and  there  is  no  evidence  whatever 
that  the  company  was  guilty  of  gross  nogli- 
gence,  it  is  error  to  instruct  the  jury  that 
they  may  find  punitive  damages  if  they  find 
gross  negligence.  Louisville  &^  N.  R.  Co.  v. 
Law.  (Aj.)  21  S.  II'.  Rep.  64S. 

755.  Aggravation  of  injury  by  em- 
ploye's own  act.— An  injured  eini)loye 
can  only  recover  damages  for  such  injuries 
as  were  properly  caused  by  the  accident, 
and  not  for  any  aggravation  thereof  brought 
about  by  his  own  negligence.  Owe/is  v. 
Bait/more  &•  O.  R.  Co.,  39  .-//;/.  &'  Jjig.  R. 
Cas.  276,  35  Fed.  Rep.  715. — Following 
Gould  71.  McKenna,  86  Pa.  St.  297  ;  Sccord 
V.  St.  Paul,  M.  cS:  M.  R.  Co.,  3  McCrary 
(U.  S.)  515;  Sills  V.  Brown,  9  C.  &  P.  601 ; 
Greenland  v.  Chaplin,  5  Ex.  243;  Sherman 
V.  Fall  River  Iron  Works  Co. ,2  Allen  (Mass.) 
524;  Wright  V.  Illinois  &  M.Tel.  Co.,  20 
Iowa  195;  Plummer  v.  Penobscot  Lumber- 
ing .Assoc,  67  Me.  363  ;  Will  mot  f.  Howard, 
39  Vt.  447;  Hathorn  v.  Richmond,  48  Vt. 

557- 

756.  Klenients  and  measure  of 
dtimages,  generally.— In  esiiuiating  the 

damages  that  an  injured  employe  is  entitled 
to,  a  jury  is  authorized  to  consider  (1)  the 
value  of  the  time  lost  while  tlisabled  from 
his  work  or  labor,  taking  into  consideration 
the  nature  of  his  lousiness  and  the  value  of 
his  services  in  conducting  the  same;  (2) 
fair  compensation  for  the  mental  and  phys- 
ical sulTering  caused  by  the  injury;  (3)  the 
probable  efTect  of  the  injury  in  the  future 
upon  his  health,  and  the  use  of  his  injured 
limb,  and  his  ability  to  labor  and  attend  to 
his  business,  and  generally  any  reduction  of 
his  capacity  to  earn  money  and  piinsue  the 
course  of  life  which  he  might  othei  \\■i^e  have 
done.  Carpenter  v.  Mrxiian  Xitt.  R.  Co., 
39  Fed.  Rep.  315,  17    J! 'as//.  /..  Rep.  630. 

In  case  of  personal  injtiiy  to  an  employi; 
from  negligence,  the  injured  party  m;iy  re- 
cover such  actual  damages  as  are  the  natu- 
ral and  proximate  result  of  his  injury,  such 
as  his  loss  of  time,  his  pain  and  sulTering, 
his  necessary  and  reasonable  expenses  in 
medical  and  surgical  aid  and  nursing,  as 
shown  by  the  evidence  ;  and  if  the  injury  is 
permanent  and  incurable,  the  jury,  in 
assessing  the  damages,  may  take  such  fact 
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into  consideration.  The  fact  that  lie  has  a 
wife  living  cannot,  however,  be  considered 
by  the  jury  in  fixing  the  plainlilT's  danuiges. 
Cliicaj^o  ^  E.  K.  Co.  v.  Holland,  30  Ant.  6^ 
Eng.  K.  Cits.  590,  122  ///.  461,  13  ^\'.  E.  Rep. 
145, 1 1  West.  I\tJ\  51  ;  ajjtnniiig  iS  ///.  ////. 
41S. 

7«»7.  l*li.vsi«'al  paiiiiiiul  sufl't'i-iii};-.— 
In  an  action  l:)y  an  employe  f<jr  a  ijcrinancnt 
injury  resulting  from  a  railroad  accident, 
future  pain  and  sulTcring  may  form  an  ele- 
ment in  estimating  damages,  provided  the 
evidence  renders  it  reasonably  certain  that 
they  will  necessarily  result  from  the  injury. 
Atlanta  (S^•  \V.  P.  R.  Co.  v.  Johnson,  66  Ga. 
259. 

7.'»8.  Kxpeiisesof  ourc. — Plaintirt  may 
recover  the  expenses  of  his  cure,  the  value  of 
his  time  lost  during  his  cure,  and  a  fair 
compensation  for  his  physical  and  mental 
suffering  caused  by  the  injury,  as  well  as  for 
any  permanent  reduction  of  his  power  to 
earn  money.     Riley  ^i.  West  Virginia  C.&* 

P.  R.  Co..  27  jr.  ra.  145. 

75J).  Loss  of  time. —If  one,  in  the  em- 
ploy of  another,  has  lost  time  by  reason  of 
a  personal  iiijuiy  caused  by  tiie  negligence 
of  a  third  person,  he  is  entitled  to  compen- 
sation for  such  loss,  notwitiistanding  his 
wages  may  have  been  continued  during  the 
time  either  as  a  provision  of  his  contract  or 
as  a  grace  of  his  employer.  Missouri  Pac. 
R.  Co.  V.  Jarrarii,  65  Tex.  560. 

700.  ICodiii-tiuii  oi'  earning;  capa- 
i'ity. — An  employe  who  has  been  injured  by 
a  company's  negligence,  without  fault  on  his 
part,  may  recover  general  damages  on  ac- 
count of  pain,  physical  injury,  and  general 
depreciation  of  power  to  labor,  although  no 
proof  of  the  value  of  his  services  as  such 
employe,  or  in  other  business,  be  intnjduced. 
Georgia  Southern  R.  Co.  v.  Neel,  68  Ga.  609. 

Where  an  employe  of  a  railroad  is  un- 
fitted for  business  by  a  pcsonal  injury,  he 
should  n(Jt  be  allowed  a  sum  as  damages, 
which  would  produce  a  greater  income  than 
lie  could  have  earned  had  he  not  been 
injured,  where  no  vindictive  damages  are 
allowable.  Chicago^ X.  W.  R.  Co. \  Jack- 
son, 55  ///.  492,  I  Am.  Ry.  Rep.  569. 

A  charge  instructing  the  jury  that  if  an 
injury  received  by  an  einployt;  by  reason  of 
the  negligence  of  hi.s  employer  impaired  the 
er  n1oy6's  ability  to  earn  money  in  the 
future,  the  amount  of  compensation  was 
from  necessity  left  to  the  s  ml  discretion 
of  the  jury,   not  to  exceed    ihe    amount 


claimed,  is  erroneous.    Seaboard  Mfg.  Co, 
v.  Woodson,  (jH  Ala.  37S,  11  So.  Rep.  733. 

701.  Under  tliu  31is80iiri  Uaiuat^c 
Act. — When  a  laborer  employed  by  a  rail- 
road company  is  killed  in  consequence  of 
the  use  of  defective  ajiparaius,  a  cause  of 
action  accrues  to  his  widow  under  section 
3  of  tiie  Missouri  Damage  Act  (Wagn.  St. 
p.  520)  and  not  under  section  2  ;  and  the 
measure  of  damages  will  not  be  the  sum  of 
§5000,  as  provided  in  section  2,  but  a  sum 
not  exceeding  that  amount  as  provided  in 
section  3.  Holmes  v.  Hannibal  &•  St.  J.  R. 
Co.,  69  Mo.  536. — Following  Elliott  v.  St. 
Louis  &  I.  M.  R.  Co.,  67  Mo.  272.— Fol- 
LOWKO  IN  Sclilereth  v.  Missouri  Pac.  R. 
Co.,  96  Mo.  509,  10  S.  W.  Rep.  66. 

702.  A-s-si'ssiuoiit  of  <Iaiiiagus,  gen- 
erally.— In  an  action  by  a  brakeman  for 
personal  injuries,  plaintiff's  attorney  in  his 
argument  to  the  jury  stated  that  plaiiitiif 
would  probably  live  forty  years,  and  a  proj)- 
er  way  for  estimating  the  damages  was  to 
ascertain  his  yearly  earnings  and  multiply 
the  amount  by  forty.  Defendant  objeiieii 
to  the  statement  as  not  forming  the  correct 
method  of  ascertaining  the  damages,  but 
the  court  overruled  the  objection,  aiui  re- 
marked, "That  is  a  fair  argument."  Held, 
error,  which  was  not  cured  by  subsequently 
instructing  the  jury  to  allow  such  a  sum  as 
would  compensate  plaintiff  for  his  pecuniary 
loss  sustained,  or  that  he  would  hereafter 
sustain,  by  reason  of  the  disabilities  caused 
by  the  injury ;  but  that  the  jury  should  not 
assume  that  he  was  entirely  incapacitated 
because  he  could  not  longer  act  as  a  brake- 
man,  but  should  consider  his  power  to  earn 
money  in  other  stations  of  life.  St.  Louis 
&•  S.  F.  R.  Co.  V.  Parr,  56  Ped.  Rep.  994.— 
Following  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Needliam,  52  Fed.  Rep.  371,  3  C.  C.  A.  129. 

703.  Evidence  admissible  on  tlie 
question  of  damage. — It  is  competent 
to  show  what  the  plaintiff's  capacity  to  earn 
wages  was  at  and  before  the  time  when  he 
suffered  the  injury.  Louisville,  N.  A.  &*  C. 
R.  Co.  V.  Praraley,  28  Am.  &'  Eng.  R.  Cas. 
308,  no  //r/.  18,  9  A'.  E.  Rep.  594. 

It  is  competent  to  show  the  compensa- 
tion the  plaintiff  was  receiving  at  the  time 
the  injury  occurred.  Kline  v.  Kansas  City, 
St.  J.  6-  C.  B.  R.  Co.,  50  Io7va  656. 

Where  the  plaintiff  alleges  that  he  was 
compelled  to  and  did  pay  out  and  expend 
large  sums  of  money  in  and  about  being 
cured  of  his  injuries,  it  will  not  be  suffi- 
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cient  for  him  to  prove  merely  that  he  has 
paid  a  certain  physician's  bill  in  order  to 
its  recovery,  but  he  must  also  show  that  by 
reason  of  his  iujuries  he  has  necessarily  in- 
curred such  bill,  and  that  it  is  reasonable. 
iXorili  C/iicago  St.  A'.  Co.  v.  Cotton,  52  Am. 
5^  Eut;.  R.  Cas.  238,  140  ///.  486,  29  A'^,  E. 
lu'p.  S99;  aj/lriiiin^  41  ///.  App.  311. 

In  such  case  the  court,  on  specific  objec- 
tion, may,  before  admitting  proof  of  the 
plaintiff's  liability  incurred  in  the  employ- 
ment of  a  physician,  and  its  amount  and 
reasonableness,  require  an  assurance  from 
counsel  that  he  will  follow  up  the  evidence 
by  proof  of  payment.  On  failure  to  prove 
that  such  a  bill  has  been  paid,  defendant 
should  move  to  exclude  all  evidence  in  re- 
lation to  the  physician's  bill,  or  ask  the 
court  to  instruct  the  jury  to  disrejiard  it. 
.\\>rt/i  Chicago  St.  A'.  Co.  v.  Cotton,  52  Am. 
(S~*  /;;/4^  A'.  Cas.  238,  140  ///.  4S6,  29  A'.  E. 
Kip.  899;  affirming  41  ///.  App.  311. 

A  declaration  alleged  that  plaintiff  was 
employed  as  a  train  hand  on  a  freight  train  ; 
tiiat  by  the  negligence  of  other  employes 
the  accident  occurred  (describing  it),  by 
which  his  fingers  and  a  portion  of  his  hand 
were  so  mashed  as  to  necessitate  amputa- 
tion ;  and  that  his  capacity  to  labor  and 
earn  money  was  thereby  permanently  dimin- 
ished one  half.  Held,  that  evidence  as  to 
plaintiff's  age  and  capacity  to  labor  was 
admissible  without  more  specific  allega- 
tions in  regard  to  them.  Atlanta  &*  IV,  P. 
A'.  Co.  V.  Johnson,  66  Ga.  259. 

The  plaintiff  sued  for  personal  injuries 
in  falling  from  a  freight  car,  and  charged  in 
the  complaint  that  his  left  leg  was  crushed, 
necessitating  amputation,  and  that  his 
right  hip  was  bruised.  His  own  evidence 
showed  that  he  was  in  good  health  prior  to 
the  injury,  and  after  recovering  from  the 
injury  was  in  good  health  for  nine  months, 
when  soreness  appeared  about  the  right  hip, 
and  in  three  months  developed  into  a 
troublesome  abscess,  but  there  was  no  other 
evidence  showing  that  the  abscess  was 
caused  by  the  fall.  Held,  that  the  abscess 
could  not  form  the  basis  of  an  additional 
recovery,  and  the  evidence  should  have 
been  withdrawn  from  the  jury.  St.  Louis 
<S-  5.  F.  R.  Co.  v.  Farr,  56  Fed.  Rep.  994. 

7(»4:.  Evidence  in  mitigation  of 
damages.— Where  an  employe  of  a  com- 
pany sues  another  company  for  personal 
injuries,  it  is  competent  for  the  defendant 
company  to  prove,  as  affecting  the  dam- 


ages, that  the  employing  company  retained 
the  plaintiff  in  service,  and  paid  him  hfs 
wages,  after  the  injury.  Texas  Sf*  P.  R.  Co. 
V.  Volk,  151  U.  S.72,  14  Su^.  Ct.  Rep.  239. 

The  fact  that  the  salary  of  one  sustaining 
physical  injury  through  the  negligence  of 
another  is  continued  by  his  employer  dur- 
ing the  time  he  is  disabled  by  such  injury, 
cannot  mitigate  the  damages  that  the  in- 
jured party  may  recover  in  an  action  there- 
fcr.  Ohio  &r*  M.  R.  Co.  v.  Dicker  son,  59 
Ind.  317. 

After  plaintiff  had  given  evidence  of  loss 
of  wages  as  an  item  of  damages,  he  was 
asked  on  cross-examination  if  he  was  not 
paid  his  wages  by  his  em;  '  r  during  the 
time  he  was  sick;  this  was  (j  ..jected  to  and 
excluded.  Held,  error;  that  the  defendant 
was  entitled  to  show  that  plaintiff  did  not 
suffer  such  loss.  Drinkiuater  v.  Dinsmore, 
80  A'.  Y.  390;  reversing  16  Hun  250. 

7<i5.  Evidence  in  nggravntion  of 
damages. — It  is  error  to  admit  evidence 
that  plaintiff  had  a  family  and  was  unable 
to  support  them  by  his  labor  since  the  in- 
jury. Pittsburg,  Ft.  IV.  &*  C,  R.  Co.  v. 
Powers,  74  /'/.  341. — Applied  in  Pennsyl- 
vania Co.  V.  Keane,  143  111.  172;  Dayharsh 
V.  Hannibal  &  St.  J.  R.  Co.,  103  Mo.  570. 
Revirweu  in  Louisville  &  N.  R.  Co.  v. 
Mitchell,  87  Ky.  327,  8  S.  W.  Rep.  706.— 
Louisville  6>»  A^.  R.  Co.  v.  Gower,  31  Am.  &* 
Eng.  R.  Cas.  168.  85  Tenn.  465,  3  S.  IV. 
Rep.  824.— Reviewing  Nashville  &  C.  R. 
Co.  V.  Prince,  2  Heisk.  (Tenn.)  580;  Louis- 
ville &  N.  R.  Co.  V.  Burke,  6Coldw.  (Tenn.) 
46. 

It  is  proper  to  allow  an  injured  employe 
to  testify  "that  he  had  no  means  or  prop- 
erty to  subsist  upon,  and  that  he  was  entirely 
dependent  upon  his  labor  for  his  support," 
for  the  purpose  of  showing  the  nature  of 
his  business  and  the  value  of  his  services  in 
conducting  it,  as  a  ground  of  estimating 
damages.  Hunt  v.  Chicago  6«»  A^.  IV.  R. 
Co.,  26  Io7va  363. — Reviewed  in  Stafford  v. 
Oskaloosa,  64  Iowa  251. 

But  it  is  error  to  allow  an  injured  em- 
ploye to  prove  the  ability  of  the  railroad 
company  to  pay,  for  the  purpose  of  enhanc- 
ing the  damages.  Hunt  v.  Chicago  <S>»  A'. 
W.  R.  Co.,  26  Io7va  363. 

An  employe's  expectation  of  promotion 
is  too  remote  to  be  taken  into  consideration 
when  it  is  not  shown  that  he  was  qualified 
to  receive  promotion,  or  that  he  had  any 
reason  to  expect  promotion  ;  and  evidence 
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of  the  earnings  of  persons  occupying  higher 
grades  of  employment  is  improperly  ad- 
mitted. Chase  v.  Burlington,  C.  Ji.  &*  N, 
A'.  Co.,  38  ^lin.  iS-  £ng.  A'.  Cas.  14B,  76  lo^iua 
675,39i\'.  W'.Rep.  196.— Ai'i>uoviNG  Brown 
V.  Cutiimings,  7  Allen  (Mass.)  507.  Ex- 
plaining iklair  v.  Chicago  &  N.  W.  R.  Co., 
43  Iowa  676.  Following  Brown  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  64  Iowa  656.— 
Aichinond  &^  D.  R.  Co.  v.  Elliott,  149  U.  S. 
266,  13  Sup.  Ct.  Rep.  S37. 

b.  Excessive  Damages. 

TOO.  Generally.— Where  the  evidence 
shows  that  a  fireman  was  severely  burned 
by  his  engine  turning  over,  whereby  he  re- 
mained ill  for  a  considerable  time,  sulTering 
intense  pain,  and  the  evidence  tends  to  show 
that  he  was  still  suflering  at  the  timi;  of  the 
trial  and  would  for  a  considerable  time,  and 
that  the  spinal  cord  was  injured,  with  re- 
sulting hernia,  a  verdict  in  his  favor  for 
$1700  is  not  so  large  as  to  show  ^jassion  or 
prejudice  on  the  part  of  the  jury.  Dclie  v. 
Chicago  (5-  h\  W.  R.  Co.,  5  Am.  &^  Eng.  R. 
Cas.  464,  51   JVis.  400,  S  iV.  rf.  Rep.  265. 

Appellee  was  the  night  yard  master,  and 
was  hurt  while  filling  a  car  with  water  at 
nigiit,  which  was  one  of  his  duties.  The 
tank  spout  fell  upon  him  after  he  had  filled 
tlie  car  and  returned  the  spout  in  the  usual 
manner.  The  day  yard  master  had  been 
notified  that  the  spout  was  out  of  order, 
but  plaintiff  had  no  knowledge  of  the  de- 
fect, and  it  was  not  a  part  of  his  duty  to 
keep  the  tank  fixtures  in  repair,  or  to  in 
spect  or  report  them.  His  injuries  were 
severe.  Under  these  facts  a  verdict  for 
S6000  was  affirmed.  7'e.vas  &•  P.  R.  Co.  v. 
Cronv,  3  Tex.  Civ.  A  pp.  266,  22  S.  W.  Rep. 
928. 

707.  SliKiit  bodily  injuries.— A  ver- 
dict in  favor  of  a  section  man  for  §1500  for 
the  loss  of  the  thumb  of  the  left  hand  is 
not  excessive.  Njus  v.  Chicago,  M.  &•  St. 
P.  R.  Co.,  47  Minn.  92,  49  N.  IV.  Rep.  527. 

Where  the  negligence  of  defendant,  if 
any,  was  very  slight,  and  plaintiff  had  no 
bones  broken,  was  not  disabled  from  work- 
ing for  more  than  nine  months,  and  the  in- 
jury did  not  appeal  to  be  permanent — held, 
that  S5000  damages  were  excessive.  Chi- 
cago, R.  I.  &>  P.  R.  Co.  V.  McKittrick,  78 
///.  619. 

A  verdict  in  favor  of  a  track  repairer  for 
S4000,  for  negligence  which  caused  his  leg 
to  be  broken,  is  excessive  and  properly  re- 


ducible to  $2500.  (Beck,  J.,  dissenting.) 
Lombard  v.  Chicago,  R.  I,  S^  P.  R.  Co. ,  47 
Iowa  494. 

A  verdict  in  favor  of  a  common  laborer, 
who  suffered  the  loss  of  part  of  the  second 
finger  of  the  left  hand,  for  §2000  is  not  so 
large  as  to  evince  passion  or  prejudice  on 
the  part  of  a  jury,  or  to  strike  the  mind  at 
first  blush  as  being  unreasonable,  and  there- 
fore should  not  be  disturbed.  IVillard  v. 
Swanson,  22  ///.  App.  424, 

708.  C'riiMlietl  linnds.— A  verdict  for 
S500  damages  for  injury  to  the  hand  in  un- 
coupling cars — held,  not  excessive.  Georgia 
Pac.  R.  Co.  V.Elliott,  85  Ga.  183,  11  S.  E. 
Rep.  580. 

Where  plaintiff  had  the  fingers  of  his  left 
hand  badly  mashed  while  coupling  cars,  and 
it  appeared  that  one  of  liis  fingers  was  ren- 
dered permanently  stiff'  and  that  the  injury 
was  one  of  the  most  painful  a  man  could 
have,  a  verdict  for  $1425  damages — held,  not 
excessive.  Kline  v.  Kansas  City,  St.  J.  &> 
C.  B.  R.  Co.,  50  lo7i<a  656. 

It  cannot  be  held  that  a  verdict  for  §2500 
is  excessive,  in  favor  of  a  young  man  whose 
right  hand  was  crushed  while  an  employe 
of  a  railway  company,  without  fault  on  his 
part.  Campbell  v.  l\fcCo}',  3  Tex.  Civ.  App. 
298,  23  5.  VV.  Rep.  34. 

A  verdict  in  favor  of  a  brakeman  for 
$5000  damages,  caused  by  the  brakeman's 
hand  being  crushed  through  the  negligence 
of  the  company  in  leaving  a  ditch  unfilled, 
across  which  the  brakeman  was  required  to 
work  in  coupling  cars,  will  not  be  disturbed. 
Houston  &»  T.  C.  R.  Co.  v.  Pinto,  15  Am, 
&*  Eng.  R.  Cas.  2S6. 60  Tex.  516.— Follow- 
ing Houston  &  G.  N.  R.  Co.  v.  Randall,  50 
Tex.  254. 

70J).  Pcnnnncnt  injuries.  —  The 
plaintiff's  (an  engineer)  injuries  being  grave 
and  permanent,  damages  to  the  amount  of 
§2266.66  are  not  excessive.  Georgia  Pac. 
R.  Co.  V.  Bowers,  86  Ga.  22,  12  S.  E.  Rep. 
182. 

A  verdict  for  $3500  to  a  section  hand 
whose  knee  has  been  permanently  injured, 
he  being  also  a  mechanic,  is  not  excessive. 
Rayburn  v.  Central  Io7va  R.  Co.,  74  Iowa 
637,  35  A'.  IV.  Rep.  606,  38  N.  IV.  Rep.  520. 

In  view  of  plaintiff's  age  and  business  at 
the  time  of  the  injury,  his  previous  ability 
to  earn  money  by  his  labor,  tiie  permanent 
disablement  of  his  right  hand  by  the  acci- 
dent, and  the  pain  and  suffering  endured, 
the  court  refused  to  find,  in  a  verdict  for 
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S4500,  such  evidence  of  passion  or  preju- 
dice in  the  jury  as  would  warrant  a  re- 
versal for  excessive  damages.  Sc/iitl/s  v. 
aiicai,-o,  M.&'St.  P.  a:  Co.,  48  H'/s.  375.  4 
N.  //'.  AV/.  399.— Quoted  in  Berg  v,  Chi- 
cago, M.  &  St.  P.  K.  Co..  2  Am.  &  Eng.  R. 
Cas.  70,  50  Wis.  419. 

A  verdict  for  S5000  damages  in  favor  of 
an  cmi)l(>ye  enga.ned  as  a  "  pumper,"  for  in- 
juring the  foot— the  injury  being  perma- 
nent and  accompanied  by  mucii  pain— /«<■/</, 
not  excessive.  L'o/t/ier  v.  Gletm,  79  Tex. 
531,  15  6^  II'.  Rep.  572. 

Plaintiff,  a  common  laborer,  sustained  in- 
juries which  disabled  him  for  life  and  de- 
prived him  of  ability  to  labor,  upon  which 
lie  was  dependent  for  a  support.  The  bone 
of  iiis  thigh  was  cru-lu  1.  and  he  received 
severe  internal  injuries  and  suffered  most 
intense  pain  for  several  weeks.  Held,  that 
a  verdict  for  S9000  was  not  excessive. 
Deppe  V.  Chieago,  R.  I.  &^  P.  R.  Co.,  38 
Iowa  592. 

Where  a  young  man  thirty  years  of  age, 
ennrircd  in  an  employment  having  a  rcgu-: 
lar  system  of  promotions,  and  earning  S540 
a  year,  was  permanently  disabled,  a  verdict 
of  §11, 000,  in  an  action  for  damages  there- 
for—//«•/(/,  not  to  be  excessiv  Belair  v.  Clii- 
cdj^o  &^  X.  ir.  R.  Co.,  43  /oToa  662,  14  A/>t. 
Ry.  Rep.  575.  —  Distinguishino  Kose  v. 
Des  Moines  Valley  R.  Co.,  39  Iowa  246. — 
Exi'LAiNF.n  IN  Chase  v.  Burlington,  C.  R. 
&  N.  R.  Co.,  38  Am.  &  Eng.  R.  Cas.  148,  76 
Iowa  675. 

770.  Crippled  for  life. — A  verdict  for 
S4000  is  not  excessive  when  a  brakeman,  a 
Htout  healthy  man  aged  twenty-nine,  earning 
$2.10  a  day,  had  both  ankle  joints  broken, 
reiuiering  him  practically  a  cripple  for  life. 
SI.  Louis  vjv  S.  F.  R.  Co.  v.  Jf'oo/uw,  84  Te.v. 
570,  19  .S'.   IV.  Rep.  782. 

A  verdict  Un  $7 500  in  favor  of  a  track 
hand  is  not  excessive  where  he  is  so  in- 
jured that  he  becomes  paralytic.  Cleveland, 
C,  C.  Cir'  SI.  L.  R.  Co.  V.  Brown,  56  Fed. 
Rep.  804. 

A  brakeman  nineteen  years  of  age,  and 
qnalilied  only  for  the  work  of  a  laborer,  but 
who  was  a  strong  and  active  man,  was  in- 
jured by  defentiant's  negligence  so  that  he 
suffered  excruciating  pain  for  a  long  time, 
and  the  joints  of  his  ankle  and  foot  were 
stilTened,  making  him  a  cripple  for  life. 
Held,  that  a  verdict  for  $8000  would  not  be 
disturbed  as  excessive.  Henry  v.  Sioux  City 
&*  P.  R.  Co.,  75  Iowa  84,  39  N.  W,  Rep.  193. 


Where  the  plaintiff,  a  brakeman,  has  suf- 
fered beyond  estimate,  his  life  for  weeks 
hanging  in  the  balance,  and  he  is  a  cripple 
for  life,  disabled  from  earning  a  living,  at 
least  at  his  accustomed  employment,  if  not 
altogether,  and  in  a  large  measure  deprived 
of  the  enjoyment  of  life,  a  verdict  awarding 
Sio,ooo  as  compensatory  damages  will  not 
be  set  aside  upon  the  ground  that  it  is  ex- 
cessive. Louisville  &•  M.  R.  Co.  v.  Mitchell, 
87  Ky.  327.  8  S.  W.  Rep.  706. 

771.  Totally  iiicsipsu'itatecl  for 
work. — The  plaintiff,  a  common  laborer,  in 
good  health  and  earning  about  two  dollars 
per  day,  was  injured  when  he  was  fifty-six 
years  old,  so  as  to  be  practically  unable  to 
perform  manual  labor  for  the  remainder  of 
his  life.  Held,  that  a  verdict  for  $1000  was 
not  excessive.  Sodervian  v.  Troy  S.  &^  I, 
Co.,  70  Hun  449.  53  ^V.  ]'.  S.  R.  678. 

A  verdict  for  $10,000  in  favor  of  an  injured 
employe,  who  was  but  twenty-four  years 
old,  and  is  unfitted  for  pursuing  his  calling, 
will  not  be  disturbed  as  excessive,  where  it 
appears,  if  tiie  aujount  was  loaned  at  legal 
interest,  his  income  would  only  about  ccpial 
his  earnings  had  the  accident  not  occurred. 
Powers  V.  Union  Pac.  R.  Co.,  4  Utah  215,  7 
Pac.  Rep.  251. 

Plaintiff,  a  brakeman  in  good  health,  was 
injured  when  he  was  seventeen  years  old, 
by  having  his  collar  bone  broken,  his  chest 
compressed  between  the  cars,  his  right  arm 
broken  in  two  places  above  and  two  places 
below  the  elbow,  and  the  elbow  joint 
crushed.  His  sufferings  were  long  and  in- 
tense, and  his  health  probably  imi)aired  for 
life,  and  life  itself  shortened,  with  the  use 
of  the  arm  necessarily  in  a  large  measure 
destroyed.  Held,  that  a  verdict  for  §15,000 
would  not  be  disturbed,  where  the  case  was 
fairly  submitted  to  the  jury,  though  regarded 
as  large.  Gulf,  C.  &•  S.  F.  R.  Co.  v.  Dor- 
sey,  25  Am.  &-  Enjf.  R.  Cas.  446,  66  Tex. 
1 48. 

772.  Partially  iiicapat'itattMl  for 
work. — A  brakeman  who  was  injured, 
testified  that  he  was  entirely  disabled  for 
nine  months,  and  after  that  time  was  un- 
able to  work  but  about  one  third  of  the 
time,  and  that  as  a  shoemaker;  that  he  was 
earning  two  dollars  a  day  at  the  time  of  the 
injury,  and  was  left  with  one  leg  shorter 
than  the  other,  and  with  a  stiffness  in  the 
back  which  prevented  him  from  sitting  long 
at  a  time  and  working  at  the  shoe  trade, 
and  that  he  still  continued  to  suffer.     //<?/</, 
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that  a  verdict  for  S5000  would  not  be  dis- 
turbed, thouj.;h  seeming  large.  Texas  &* 
P.  A'.  Co.  V.  McAtce,  61  7>v.  69;. 

I'l;iiiiliir  was  a  carpiMitcr  in  the  eni])loy 
of  llie  ilcffiidaiit  (:(jni|)any,  ami  was  injured 
wlicn  he  was  lUly-live  years  old  and  receiving 
two  dollars  and  a  half  to  three  dollars  per 
day.  'riu:  injury  consisted  in  the  breaking 
of  two  ribs  and  the  laceration  of  the  pleura 
of  the  left  lung,  and  there  was  a  reasonable 
ceitainty,  according  to  the  medical  testi- 
mony, that  there  would  be  a  permanent  ad- 
hesion of  the  pleura  to  the  Inng  tissue. 
He  testified,  two  years  after  the  injury,  that 
the  |)ain  in  his  lung  was  as  severe  as  in  the 
b("ginning,  and  liiat  he  coidd  ncjt  lie  on  his 
back ;  that  he  could  not  work  for  six 
months  after  the  accident,  and  had  never 
been  able  to  work  since  for  more  than  a 
few  days  in  each  week.  Held,  that  a  verdict 
for  S5500  was  not  ex'  ssi\'e.  Cerinait  v. 
Suburban  Rapid  Transit  Co.,  13  A',  i'.  Supp. 
^()7.  37  •'V.  V.  S.  A\  360;  tijjirmcd  in  12S  N. 
}'.  681,  mem.,  29  N.  K.  Rep.  149. 

In  an  ctlort  to  couple  cars  plaintiff  was 
injured,  thereby  losing  the  use  of  one  hand. 
Held,  that  a  verdict  for  §6000  damages  was 
not  excessive.  Missouri  J'ac.  R.  Co.  v. 
Jones,  41  Am.  &•  Eng.  R.  Cas.  363,  75  Tex. 
151,  12  S.  W.  /iV/.  972.— Rkviewing  Union 
Pac.  K.  Co.  V.  Young,  19  Kan.  493. 

Where  a  sober,  prudent,  and  trusty  en- 
gineer, less  than  forty  years  old,  who  is 
earning  more  than  one  hundred  dollars  per 
month,  is  permanently  injured,  so  that  he 
can  no  longer  follow  his  occupation,  and 
cannot  earn  one  third  as  much  as  before,  a 
verdict  for  ^9500  is  not  excessive.  Knapp 
V.  Sioux  City  &»  P.  R.  Co.,  71  /own  41,  32  N. 

IV.  Ref>.  18. 

77JJ.  1-o.ss  <if  oiu' arm.— A  verdict  in 
favor  of  an  injured  brakeman  for  S7000, 
where  the  injury  consisted  chiefly  in  the 
loss  of  an  arm  below  the  elbow,  when  he 
was  thirty  years  of  age,  with  a  family  de- 
pending upon  him,  is  not  so  large  as  to  be 
disturbed  on  appeal,  where  there  seems  to 
liave  been  a  fair  and  honest  trial.     Sobieski 

V.  St.  Paul  <&^  D.  R.  Co.,  41  Minn.  169,  42 
A'.   IV.  Rep.  863. 

Plaintiff  was  twenty-eight  years  old  when 
he  was  injured  so  that  he  lost  the  use  of 
his  left  arm  and  the  hearing  of  his  left  ear, 
and  his  ability  to  earn  wages  was  dimin- 
ished thereby  $300  per  annum.  Held,  that 
a  verdict  for  §8000  could  not  be  said  to  be 
excessive,  where  the  jury  were  authorized 


to  allow  compensation  for  pain  and  suffer- 
ing and  for  the  inconvenience  and  mortifi- 
cation of  being  maimed  for  life.  Anglo- 
American  P.  &'  P.  Co.  V.  JSaier,  31  ///.  ////. 

653. 

In  an  action  by  a  brakeman  for  an  injury, 
whereby  one  arm  was  amputated,  Sio.olq 
damages  were  excessive,  where  there  was  no 
ground  for  vindictive  damages.  Jltinois  C. 
R.  Co.  V.  IVehli,  52  ///.  183. 

774.  L0.S.S  of  one  lo^'.— A  verdict  for 
§9000  for  [lersonal  injuries  of  an  emiiloye 
is  not  excessive  wlien  one  leg  had  to  be 
amputated,  an  arm  was  crij)pled,  and  a  se- 
vere si>iiial  shock  sustained.  International 
&•  G.  i\.  R.  Co.  V.  Hinzie,  82  Tex.  623,  18 
5.  W.  />/.  681. 

A  brakeman  twenty-seven  years  of  age, 
and  receiving  sixty  dollars  a  month,  was 
injured  so  as  to  necessitate  the  amputation 
of  the  leg  below  the  knee,  which  had  to  be 
amputated  three  times  before  it  healed, 
confining  him  to  his  room  for  nearly  two 
months,  during  which  time  he  apparently 
suffered  all  that  a  man  could  and  live. 
Upon  the  first  trial  the  jury  gave  $8000,  and 
upon  the  second  S' 0,000.  Held,  that  the 
latter  amount  is  not  so  excessive  as  to  war- 
rant setting  it  aside  and  granting  a  new 
trial.  Atchison,  T.  <S-»  .S".  F.  R.  Co.  v.  Moore, 
15  Am.  Sr'  Eng.  R.  Cas.  312,  31  Kan.  197,  i 
}'ac.  Rep.  644. 

The  plaintiff,  who  was  twenty-four  years 
of  age  and  a  brakeman,  received  an  injury 
resulting  in  the  am[)utation  of  his  leg  about 
ten  inches  below  the  knee.  There  was  no 
evidence  as  to  what  plaintiff  was  earning  at 
the  time  of  the  injury,  or  that  he  had  paid 
out  or  contracted  to  pay  out  anything  by 
reason  of  the  injury,  or  that  he  lost  any 
time  thereby,  or  tu  what  extent  his  liability 
to  earn  money  was  impaired  by  the  injury 
received.  No  allowance  was  made  for  his 
]iain  and  suffering.  Held,  ihut  a  verdict  for 
Sio.ooo  was  excessive.  Missouri  Rac.  R.  Co. 
V.  Ihvyer,  36  Kan.  58,  12  Pac.  Rep.  352. 

A  verdict  of  $11,000 — sustained,  in  the 
case  of  a  trackman  who,  being  a  strong, 
healthy  laboring  man,  iiaving  a  wife  and 
four  children,  received  an  injury  which  ne- 
cessitated the  amputation  of  one  leg  above 
the  knee,  and  who,  at  the  time  of  the  trial, 
nearly  a  year  after  the  accident,  was  unable 
to  do  any  work,  and  testified  that  if  he 
walked,  stood,  sat,  or  kept  his  leg  down  for 
any  length  of  time  he  became  dizzy.  Berg 
v.  Chicago,  M.  &*  St.  P.  R.  Co.,  2  Am.  &' 
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Eiig.  A'.  Cits.  70,  50  Wis.  419.  7  N.  W.  AV/. 
347.— (JUOTI.NG  Schultz  V.  Chicago,  M.  A 
St.  P.  R.  Co.,  48  Wis.  375.  — Foi.i.uNS  KiJ  i.\ 
Ferguson  '>.  Wisconsin  C.  K.  Co.,  19  Am. 
&  ling.  R.  Cas.  z'c,-,,  63  Wis.  145. 

775.  LosH  of  both  l«>y:.s.  —  Fifteen 
llidiisand  dollars  is  not  excessive  damages 
for  the  loss  of  both  legs  by  a  healthy  man 
of  lorly-five  years  of  age,  a  teamster  in  the 
emuloy  of  a  railroad  at  ^45  \>^^  moiilh. 
Ilohon  V.  A>«'  Mexico  &^  .1.  A'.  Co.,  (^Iri:;.) 
28  Am.  &^  Eiv^.  R.  Cas.  360,   11  l\ic.  Rep. 

545- 

.\  brakeman,  in  attempting  to  descend  a 
ladder  while  the  train  was  in  iiKJtioM,  in 
obedience  to  a  signal  from  the  engineer, 
lost  his  hold  by  reason  of  missing  rounds 
and  fell  to  the  ground,  the  wheels  of  the 
cars  passing  over  his  legs  and  crushing 
them  so  that  amputation  became  necessary. 
Held,  that  a  verdict  of  §18,000  was  exces- 
sive. Cliieago  ^  N.  W.  R.  Co.  w.JucA-son, 
55  ///.  492,  I  Am.  A^'.  Ref>.  569. 

770.  liOSH  ««1' one  haiui.  —  A  train 
hand  was  so  injured  as  to  cause  the  loss  of 
his  right  hand,  and  was  otherwise  greatly 
wounded  and  bruised,  and  sutTered  great 
pain  for  a  long  time.  Held,  that  a  verdict 
for  S4700  was  not  excessive.  Central  R.  Co. 
v.  De  Bray,  71  Ga.  406. 

A  verdict  of  five  thousand  dollars  for  the 
loss  of  a  right  hand  by  one  employed  as  a 
"wiper"  in  the  round  house  of  a  railroad 
company  is  not  excessive.  Grannis  v.  Clii- 
c.ii^o,  St.  P.  <5>»  A'.  C.  R.  Co.,  81  Iowa  444,46 
X.  W.  Rep.  1067. 

A  verdict  for  seventy-five  hundred  dollars 
for  an  injury  resulting  in  the  loss  of  a  hand 
to  ati  employe  whose  expectation  of  life  is 
about  forty-si.x  years — held,  not  e.xccssive. 
.'^/»-agne  V.  Atlee,  81  Iowa  i,  46  N.  IT.  Rep. 
756. 

In  an  action  by  a  brakeman  which  has 
bei.n  pending  in  the  courts  for  nearly  nine 
ycais  before  the  verdict,  where  the  plaintiff 
seeks  to  recover  for  personal  injuries  result- 
ing in  the  loss  of  a  rii<1it  hand  at  tlie  wrist, 
and  such  plaintifl  at  the  time  of  the  injury 
was  only  twenty-five  years  of  age,  and  en- 
gaged in  an  employment  which  has  a  regular 
system  of  promotions,  and  two  juries  have 
returned  substantially  the  same  amount  of 
damages,  and  the  verdict  has  l)een  approved 
by  the  trial  court— //M/,  that  a  verdict  of  ten 
thousand  dollars,  under  all  circumstances  of 
the  case,  is  not  so  flagrant  as  to  compel  a 
reviewing  court  to  disturb  the  same  solely 


on  the  ground  of  its  being  excessive. 
Union  I'ae.  R.  Co.  v.  \'oiing,  19  Kan.  4S8,  19 
Am.  Ry.  lup.  52.— Ukvikwki)  i.\  .Missouri 
Pac.  R.  Co.  V.  Jones,  41  Am.  &  Kng.  R.Cas. 
363.  75Te.x.  151. 

777.  liOS.s  of  liiiffcsrs.— .\  verdict  for 
S2300  for  an  injury  to  a  brakeman  iwenty- 
ihree  years  old,  whereby  he  lost  his  right 
thumb  aiid  had  his  next  two  lingirs  jier- 
inanently  injured  and  htillened,  and  liisarm 
weakciu-d— //ii'/,  not  to  i^e  excessive.  U'/ia- 
len  V.  C//ii;{^u>,  R.  I.  &^  I'.  A'.  Co.,  38  .lm.&^ 
I'jig.  R.  Cas.  141,  75  Iowa  563,  39  X.  J  I'.  Rep. 
S94. 

A  switchman  recovered  ji5ooodama;_;es  for 
injury,  his  hand  having  been  smashed  ;  one 
of  the  fingers  Inul  to  he  amputated,  and  the 
others,  except  the  tluimi>,  are  siilT  anil  have 
no  grip,  the  hand  being  still  painful  and  its 
usefuhu'ss  permanently  injuretl.  Held,  that 
the  verdict,  though  large,  will  not  be  set 
aside  for  that  reason,  lionner  v.  Jlean,  80 
Tex.  152,  15  S.  IV.  Rep.  798. 

Where  a  brakeman  is  injured  so  as  to 
cause  the  loss  ol  the  thumb  and  first  finger 
of  the  right  hand,  and  to  be  "laid  up"  for  a 
little  over  a  month,  and  unable  to  Mork  for 
three  or  four  months,  a  verdict  for  -/ijoo  is 
so  excessive  as  to  evince  passion  or  preju- 
dice on  the  part  of  the  jury,  aiul  ought  to  be 
set  aside.  Kansas  I'ae.  R.  Co.  v.  Peavey,  1 1 
Ant.  &>  Eng.  R.  Cas.  260,  29  Kan.  169,  44 
Am.  Rep.  630. —  Dis n.VGUisiiiNd  Union 
Pac.  R.  Co.  V.  Voting,  19  Kan.  4S9. 

778.  Lo.sH  of  iiii  ejo.— Where  an  em- 
|)loye  lost  an  eye  through  the  use  of  defec- 
tive m.achinery  furnished  by  a  railroad,  a 
verdict  for  S'4-5  damages  is  not  excessive. 
Central  R.  (s^  11.  Co.  v.  Attaway,  ()oGa.  656, 
16  .v.  E.  Rep.  956. 

77J>.  lAiSH  of  \va}»cs,  and  «'xp<*nses 
in«*nrr<Ml. — An  employe  was  injured  so  as 
to  be  disabled  forsome  time,  and  was  allowed 
his  expenses  incurred  and  the  amount  of 
his  wages  while  disabled,  and  S350  for  gen- 
eral damages,  which  seemed  to  be  for  |)ain 
suffered.  Held,  not  to  be  excessive  xMt's- 
souri  Pac.  R.  Co.  v.  7'exas  &•  P.  R.  Co.,  33 
Eed.  Rep.  803. 

780.  Intcrnnl  injuries. — A  verdict 
of  $15,000  for  a  broken  skull,  crushed  hip, 
injured  spine,  deranged  urinal  organs,  and 
severe  suffering,  physical  and  mental,  and 
such  internal  injuries  as  in  the  opinion  of 
his  physician  must  soon  end  in  death,  of  a 
brakeman  who  has  been  earning  $65  per 
month — /leld,  not  excessive.     Texas  &^  P. 
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/i".  Clo.  V.  //<)//«,  I  TV.r.  6/V.  ////.  36,  21  5. 
H'.  AV/.  942. 

781.  NttrvoiiH  <roiil>l«'s.-  The  iilain- 
tifl,  an  cii;;iiu:i:r,  was  injured  when  lie  was 
tvvcnly-fivc  years  of  a^je,  and  tlic  evidence 
of  liif  physicians  left  il  in  doiiljl  as  lo  iiis 
tinal  and  cuniiilcic  reccjvcry,  thonnii  al  the 
time  of  tile  trial  he  had  so  far  recovered 
as  to  l)c  eiif^ajicd  in  iinsmess,  and  to  he  aljle 
»c)  (h'voti!  nidSl,  if  iu)t  all,  of  liis  titiic  there- 
to, lii';  |)hysici;ms  dcsrrilied  ihc  injury  as 
a  concussion  of  the  spinal  cord,  by  which  a 
diseased  or  abnormal  condilion  of  the  ner- 
vous system  was  prodnctid,  afTcctiiit;  liis 
peneial  health  to  some  extent,  and  dcpriv- 
Iiil;  him  of  the  ability  lo  enj^aj^e  in  active 
physical  laijor,  and  perhaps  renderinj,'  him 
nnlil  to  aiL^ain  be  a  railroad  cn^ineei  ;  but  he 
retained  Ins  mental  faculties.  U|i  to  the 
liiiu!  of  trial  he  still  snlfered  at  times  with 
])ain  in  the  back.  J/c'/t/,  th.it  a  verdict  for 
$'^250  was  e.\C(!s:-.ive,  and  a  new  trial  would 
be  i^ranted  unless  plaintiff  filed  a  remitlitur 
of  S3000.  S/'oux  City  iS^  /'.  J\.  Co.  v.  I-'/iilav- 
soii,  if.  A'c-/>.  57S,  20  ;V.  //'.  Jup.  Sfio,  49  Am. 
Re  p.  724. 

I'laintilT,  ;i  common  laborer,  was  injured 
when  he  was  thirty-six  years  old  ;  he  had 
always  been  well  anil  healthy  Ix'fore  the 
accident,  and  tlie  evidence  tended  to  show 
that  the  injury  was  to  the  m-rves  of  the 
back  and  to  the  spinal  column  and  was 
liermancnt,  very  painful,  and  totally  dis- 
abliufi  him  from  labor;  that  he  recjuired 
constant  care  of  a  nurse,  and  could  not 
dress  or  undress  without  assistance,  and 
that  his  lower  liml)s  were  so  far  paraly/.c^d 
that  he  had  but  little  use  of  them.  Held. 
that  a  verdict  for  §[5,000  was  not  excessive. 
Riddon  V.  Union  I'ac.  K.  Co.,  5  U/ah  344,  1 5 
J\rr.  A','/>.  2r,2. 

VII.    ENGLISH   AND  CANADIAN   STATUTES. 

78'J.    Kiiiphiyors'   Liability  Ai't  ol' 

1880.— In  the  Rm])loycrs'  Liability  Act  of 
18S0  (43  it  44  Vict.  c.  42),  ?  I,  defininp;  the 
li.ibility  of  employers  for  personal  injury 
caused  to  their  workmen  "by  reason  of 
any  defect  in  the  condition  of  the  ways, 
works,  machinery,  or  plant  connected  with 
or  used  in  tlie  business  of  the  employer," 
the  exj^ression  "works"  must  be  taken  to 
mean  works  already  completed,  and  not 
works  in  course  of  construction  which  are, 
on  completion,  to  be  connected  with  or 
used  in  the  business  of  the  employer. 
H<nue  V.  Finc/t,  L.  R.  17  Q.  13.  D.  187. 


Under  tlie  act  an  employe  who  is  injured 
Isy  reason  of  the  nctjli^ence  of  a  felknv- 
workman  to  whose  orders  he  was  bound  to 
C(jnf(jrm  and  did  conform,  by  reason  of 
which  the  injury  resulted,  is  entitled  to 
conipensatiou.  MUluwrd  v.  Mid!>\nti  R. 
Co..  /..  R.  14  (J.  /;.  /).  6H.  54  /„/.  (J,  11,  I). 
202,  52   L.  T.  255,  33  ;/•.   A'.   366.  49  /.  i". 

45.3- 

Where  an  employe  is  not  obliged  to  obey 
a  foreman  who  offers  him  extra  money  to 
lierform  a  servic(.',  the  foreman  is  not  one 
for  whose  acts  the  company  is  liable  under 
the  F'.mployers'  Liability  Act.  />'//;//<•;  v. 
Mid/and  R.    Co.,  47   A.    /'.  476,   31    Jf.    /,'. 

23'. 

An  emi)loyi'  of  a  comiiany  known  as  ;• 
"<:apstan-man,"  ulio  propels  a  scries  of 
triK  ks  aloiij,'  a  track  by  means  of  hydraulic 
powi.T,  and  iniurcs  another  employe  en- 
f^iticd  in  similar  w^rk  ;it  some  distance 
away,  is  a  jierson  who  has  chari^(;  or  contrnl 
of  "a  train  upon  a  railway"  within  the 
meaniiij;  of  section  i,  subsection  5,  oi  the 
act,  and  the  comp.-iny  is  liable  for  his  neyli- 
f;(.Mice.  Co.v  V.  (,'r,;r/  U'lsffrn  R.  Co.,  I..  R. 
9  <2.  li.  n.  106,  30  ]V.  R.  816. 

The  word  "  railway,"  !is  used  in  the  fifth 
Sul)seclion  of  tile  first  section  of  the  act, 
applies  to  a  temnorary  r.iilway  constnicted 
by  a  contu'ctor  for  the  purposes  of  the  con- 
struction of  works.  l)oih;lily  v.  l-'irbauk, 
L.  R.  10  O.  li.  n.  33S,  52  'l..J.  Q.Jl.  1).  4S0, 

48  A.  r.  53o,4V-^'-  '>y 

A   workman   employed  in  the  ti,<,mal  <\v 
partment    of    a   railway   lo   clean,   oil,  ai 
adjust  locking,' apparatus,  and  subject  to  tl. 
o-ders  of  an  insj.ector  in  the  same  dep.ut 
r.ient   w'-o    is   responsible    for    the    points 
and  lockint;  }^ear,  does  not  have  "charge  or 
control  "of  the  iK)ints  within  the  nieanin;.; 
of  section    i,  subsection  5,  of  the  Kmploy- 
ers'  Liability  Act,  so  as  to  make  the  com- 
pany liable  for  his  nei^ligence  whereby  an 
injury  is  caused  to  a  fellow-servant.     Ciibhs 
V.  Great  Western   R.  Co.,  L.  R.  12  Q.  /.'.  II 
208,   53   /..  /.  (J.  /,'.  D^  543,   50  /-  "t.  7.  3- 
//'.  A'.  329,  48  /.  /'.  230;  ajfirmin^  L.  R.  II 
Q.  />'.  D.  22,  48  A.   7".  640,  31    //'.  A".  722. 

The  mere  fact  that  a  machine  is  danger- 
ous to  a  workman  employed  to  work  with 
it  does  not  show  that  there  is  a  defect  in 
the  condition  of  the  machine  within  the 
meaning  of  the  Employers*  Liability  Act  of 
1880.  section  i,  subsection  i,  inasmuch  ashy 
section  2,  subsection  i,  of  the  act,  the  only 
defects  in  respect  of  which  the  employer  is 
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liable  are  defects  implying  negligence  of  the 
ciiipl"ycr  or  some  one  in  his  service  in- 
trusted by  him  with  the  duty  of  seeing'  that 
llic  inaciiinc  is  iti  projier  conditimi.  ll'ii/sh 
V.  Whilel.y,  I..  R.  2\  (J.  I!.  J).  371. 

7H:t.  IOiiiplo.v(>i-.s  uihI  AVorkiiuMi 
Ai-I  ol'  1H75. —  I'Ik;  driver  of  a  train  rar  is 
M'Jt  "  ;i  |)crsoii  to  whom  the  Employers  and 
W  irkint-n  Act  1.S75  api)lies,"  and  therefore 
is  not  entitled  to  tiie  benefit  of  tiie  Em- 
plnviTs'  I-i,it)ility  Act  1880.  Cook  v.  A'orth 
M  ttol'olilan  'J'liiiinutiys  Co.,  L.  1\.  18  <2.  H, 
I).  '')S^.  Al'lM.VlN(i  Mor>,'an  7'.  London  Gen- 
er.il  Omnibus  Co.,  L.  K.  13  (J.  I?.  D.  S32.— 
KkvikwkI)  in  linni  7'.  Great  Northern  R. 
Co..  |kSi;i]  I  O.  H.  Coi. 

Tin;  plaintilf  u;is  in  the  employment  of 
;i  railway  company  as  guard  of  a  goods 
trail.  Ili.s  main  duty  was  to  guarrl  and 
conduc  I  tin:  train  and  to  marshal  the  trucks  ; 
i)ut  it  was  als(j  a  part  of  ids  duty  at  times 
to  assist  in  couplinj.^  and  uncouplin-.^  the 
trucks  and  in  unloadinii  them.  J/t'lii,  tiiat 
he  was  not  a  "workman"  as  defined  by 
section  10  of  tiie  I'-mploycrs  and  Workmen 
Act  187^  and  was  not  therefore  a  person 
to  wiiorn  tli(?  provisions  of  the  Truck  Acts 
(I  iS:  2  Will.  IV.  c.  37,  and  50  iS:  51  Vict.  c. 
4''i|  applied.  11  tint  v.  Ciriuif  Northern  R. 
Co.,  |i8(;i|  I  r>.  /)'.  f)Oi.  — Ri:vii;wiN(;  Mor- 
tjaii  V.  London  (ieiicral  Omnibus  Co.,  L.  R. 
12  Q.  H.  I).  201  ;  Cook?/.  North  Metropolitan 
Tnmways  Co.,  L.  R.  18  y.  H.  I).  683. 

7S1.  W«ti*knM>ii*,s  C'<Mii|M>iiKatinii 
lor  Injuries  Aft  —  Ontario.— H.,  the 
rluintilf's  son,  was  employed  as  firen;an  on 

locomotive  in  cliarge  of  a  driver  named 
K.,  B.  being  under  his  firdcrs.  H.  was 
severely  scalded  by  the  bursting  of  the 
boiler,  from  which  death  resulted.  The 
iiccidciii  was  .ippareiitly  caused  by  the  sud- 
den iiilhix  <  cold  water  into  the  Ijoilcr, 
wliicli  had  I  ceti  allowed  to  run  too  low. 
'I'iiere  was  no  evidence  to  show  to  whom 
till!  nef;li;once  was  attributable  ;  but  it  was 
piovcd  that,  though  the  company  held  the 
ilriver  resp'  "sible  as  regards  tho  engine,  it 
wasthedutv  .f  the  fireman,  for  which  he  also 
was  tesponsiblc  to  the  comiiaiiy,  to  attend 
to  the  supply  of  w.ater,  which  was  part  of 
his  eiluc.ition  to  fit  him  for  the  superior 
position  of  driver,  and  that  from  his  posi- 
tion he  had  greater  facilities  for  opening 
the  valve  than  those  possessed  by  the 
driver;  and  from  a  report  put  in  by  one  of 
the  defendants'  officials  it  appeared  that  15. 
had  charge  of  the  water  at  the  time  of  the 


accident.  In  an  action  against  defendants 
for  damages  under  "the  Workmen's  Com- 
pensation for  Injuries  Act,"  49  Vict.  c.  28, 
section  3,  subsection  5  (O)-  //c/i/,  that  the 
defendants  were  not  liable.  lirumll  v. 
CiMiailian  J'ac.  A'.  Co.,  15  Out.  375. 


EMPLOYERS'  LIABILITY  ACT. 

Of    England,    sec    Emii.oyes,    Injiikiks   to, 

7»li. 
—  Massachusetts,  effect  of,  to  bar  suit  at 

common  law,  see  Emiloyks,  I.njukiks  10, 

551. 


EMPLOYMENT. 
Assumption  of  risks  of,  sec  Employes,  Inju- 
kiKSTo,  I82-*-iJ>;;;  704-7r.2. 

Contracts  of,  generally,  soc  IImi'i ovks,  1-1). 
Evidence  of  nature  of,  SIC  EMi'i.oYhs,  I.njuiues 

TO,  57.'t. 
Of  attorneys,  see  Aiioknkys,  1-4. 

—  brakeman,  by  conductor,  sec  Condlctok, 

4. 

—  common  agents,  by  connecting  carriers, 

sec  Cakriai;!,  of  Passi-.nokus,  517. 

—  convicts,  sec  Ckiminai.  Law,  ti. 

—  detective,  by  station  agent,  see  Station 

AllK.NTS,  8. 

—  infant,  without   consent   of   parents,  see 

Emi'Iovks,  lNjri;ii;s 'id,  451). 

—  physician,  in  cases  of  personal   injuries, 

sec  .Mi'.DicAi.  .Sr.uvicKS,  1-18. 

—  subagents    and  assistants,  sec  Aoency, 

2<(. 

Offer  of,  after  injury,  admissibility  of  evi- 
dence of,  sec  Evidence,  Ol. 

Power  of  infant  to  enter  into  contract  of,  .eee 
Emim.ovks,  Injukies  to,  457. 

Working  under  orders  outside  of,  see  Em- 
TLOYES,  Injuries  to,  279-284. 


ENACTMENT. 
Of  ordinances  consenting  to  use  of  streets 

by  railways,  see  Streets  and  Highways, 

82. 
—  statutes,  see  Statutes,  1-B, 


ENCROACHMENTS. 

In  streets  and  highways,  liability  for,  see 
Streets  and  Hiciiways,  408-412. 


ENGINEERS. 

See  Civil  Engineers;  Locomotive  Engineers. 


ENGINES. 

Claims  against  government  for  building,  see 

Claims  against  United  States,  6,  6. 
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VO'.-VV 


Contributory  negligence  of  child  climbing 
upon,  sec  Cnii.UKKN,  Inji'riks  to,  Hii. 

Defects  in,  when  constitute  negligence,  sec 
Ni;(;i,i(;kn(e,  iili. 

Duty  to   carry  as  freight,  see  Cakriage  of 

Ml.Klll  ANDISK,  ;><>. 

Fitness    of,    under    English    statutes,    see 

Li  A.,i:s,  Kic,  lli<». 
Injuries   to  employes  caused  by  defects  in, 

SL'C      I'^Ml'l-OYES,    I.NJIKIKS     lu,     lliil-lo«'t, 

ir.o,  ir.r*  ITS,  lo;;,  ui2,  2*jo, 
li'.iu,  lijM),  .•JI4,  iir,:i,  ;ir»4,  ;{<»2, 

.'{7  1  .".7;?,  .'JSiJ,  oS."),  4()<»,  444, 
44."»,  4."»<),  riii."),  o.'S^S,  *».'JS,  <>  lO, 
<J.S7,  <}J>2,  7.'JJ),  74{>  ;  Kki  i  .avskk- 
vanis.  121-ii4,  ii'J,  <H>,  <>7,  S><i,;S84, 

:j8r.. 

Liability  for  fires  as  affected  by  condition 
or  management  of,  sve  Kii;is.  ;J4-57, 
HHi,  nU,  ISO,  l»<)4-t20<{,  224, 
221»-2.'J4,  2;S7-24  2,  247,  248, 
254,  255,  2r»0,  2<J4-2<»H,  277, 
2SU'-2«4,  r,Uii-ti  12,  ;{ I  <}. 

—  in  cases  of  explosion  of.  sec  ['"xriosioNS,  IJ. 

—  to  passengers  for  defects  in,  sec  Cakkiage 

(.I-  Passenheus,  1<)1,  1«)2. 
Not  consuming  smoke,  penalty  for,  sec  Pen- 

Ai.rii:s,  ti. 
Payment  of  claims  for,  by  receiver,  see  Re- 

CI  IVEKS.    S4. 

Persons  riding  on,  not  passengers,  see  Car- 

KlACr.oK  I'ASSENCl-KS,   21. 

Riding  on  engine,  when  contributory  neg- 
ligence, see  Carriage  of  Passencers, 
4<(  1 . 

Taxation    of,    see    Interstate    Commerce, 

mm. 

Trespasser  riding  on  pilot  of,  see  Trespass- 
ers, Injuries  to,  84. 
When  deemed  fixtures,  see  Fixtures,  O. 

—  engineer  should  reverse,  sue  Carriage  of 

I'assknc.eks,  20;J. 

—  subject  to  levy,  see  Execution,  10. 


ENGLAND. 

Amalgamation  of  companies  in,  see  Consoli- 
dation, 21. 
Carrier's  lien  for  charges  in,  sec   CARRrAc.E 

OF  MeIU-II ANDISK,  .'{80. 

Compulsory  purchase  of  lands  under  statutes 
of,  see  Eminent  Domain,  108n-120i». 

Conditions  exempting  carrier  from  liability 
to  person  riding  on  free  pass  in,   sec 

I'ASSl'S,  21. 

Jurisdiction  of  county  courts  in,  see  Juris- 

DicrioN,  m. 
Liability  of  carrier  as  insurer  in,  sec  Carriage 

OF  Meriiiandise,  24. 
Local  assessments  upon  steam  railway;  in, 


for  repairs,  paving,  etc.,  see  Streets  and 

Highways,  850. 
Occupation  of  streets  by  st:;am  roads  under 

legislative   grants   of.  see   Streeis  and 

Highways,  <>0. 
Operation   of   Lord   Campbell's  Act   in,  see 

Ueaih  hv  Wrongful  A(.:r,  1  1. 
Passenger  fares  in,  sec  Tickets  and  Fari;s, 

i;j«-i4{). 

Power  to  appoint  receivers  in,  see  Receivi.ks, 
7. 

mortgage  road  in,  sec  Mortgages,  4. 

Powers  of  railway  commissioners  in,  sec 
Railway  Commissionfu!;,  <J. 

Rating  of  railways  in,  see  Taxation,  303- 
•183. 

Respective  rights  and  liabilities  of  connect- 
ing lines  in,  sec  Conm  <-iin(;  Lini  s.  3. 

Rule  in,  as  to  limitation  of  liability  for  negli- 
gence, see  Cauria .'.K  of  LiyeSkick,  77; 
CaivKiagi;  of  Merchandise.  47t>. 

Sale  of  goods  to  enforce  lien  for  charges  un- 
der statute   of,   see    Carriage  of   Mkr- 

CllANDISK,   308. 

Statutory  duty  to  fence  in,  see  Fences,  35. 

—  regulation  of  grade  crossings  in,  see 
Crossinc;  ofSti.fi'.ts  and  Highways,  iHi. 

Transportation  of  diseased  cattle  in,  see  Car- 
riage OF  Live  Skick,  1 15. 

When  negligence  of  parent  is  imputable  to 
child  in,  see  Children,  Injuries  to, 
120. 


ENGLISH  STATUTES. 

As  to  carriage  of  goods,  sec  Carriage  of 
Mkrchandisi.,  5 1  8-538. 

passengers,  sec  Carriage  of  Pas- 
sengers, 520-522. 

discrimination,  sc-e  Discrimination,  5, 

o,  lo,  :s4, -JO,  <(0. 

distribution   of   damages    for    causing 

death,  see  Dkath  iiv  \Vi;ongi  ui.  Aci.  71. 
foreclosure    of   mortgages,  sec   Mou  r- 

gagi^.  1(;7. 
injuries  to  employes,  sec  Employes,  In- 

jtRiFs  TO,  782-784. 
intersection   of  railways,  see  Crossing 

OF  Railroads,  58-<(1. 
joint  use  of  stations,  see  Stations  and 

Depots.  148. 
liability  for  injuries  caused  by  fire,  sec 

FiRF.S,   18. 

to  injured  employes,  see  Employes, 

Injuries  to.  782-784. 

preference  stock,  sec  Stock,  4. 

private  ways,  see  Private  Ways,  10. 

procedure  in  justice's  courts,  see  Jus- 
tice OF  THE  Peace,  lO. 

rates  of  freight,  see  Charges,  87-128. 
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ENTRIES— EQUITY. 
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Streets  and 


c  Reckivi.ks, 


VTION,  303- 


As  to  recovery  of  excessive  charges,    see 

ClIAUGKS,   43. 

re  -alation  of  charges  by  commissioners, 

sec  CllAKl'.KS,    I  {). 

running    powers,     see     Lkasks,     etc., 

1  I  S-  I  2«. 
sales  of  liquor  to  travelers,  sec  Intoxi- 

r\i  IN';  l.ii.iruus,  4>. 
street    and     highway    crossings,     see 

CkoSsINC  <)!■■  STKhKIS,  ETC.,   7. 

taxation,    rating,    etc.,   :"e   TAXATio.\, 

:ui:i  '.iHii. 

Incorporation  of  railways  under,  see  I.scor- 

l'()l;Al'l    -X,    KIC,  -4r. 

Intel  pretation  of  Employers'  Liability  Act 

of  l880,  Sl'L-  l-"KI.I.O\V->r.KVAN  TS,    Jt)5. 

"Telegraph    Acts,"    decisions    under,    see 

TEI.!;GKAril  Ll.NES,   1  1. 


Pending  appeal  in  condemnation  proceed- 
ings, see  K.MINE.NT  Dd.main,  3H)>,  1035. 

Right  of,  before  compensation  made,  see 
Eminent  Domain,  4112-418. 

Under  English  Lands  Clauses  Act,  section 

85,  see  1;..MINKNI   Ui'MAIN,    HM).!. 

—  license  from  or  contract  with  owner,  as  a 
defense  in  ejectment,  see  Eminkni  Do- 
main, loiio,  1021. 

Writ  of,  for  misappropr-.ation  of  land,  see  Emi- 
NK.NT  Domain,  U80.  See  also  Fokciule 
Entky,  etc. 


ENTRIES. 

In  books,  as  evidence,  see  Evidence,  15f>, 
i21i<». 

—  legislative  journals,  see  Statties,  3. 
Of  deceased    party,   as   evidence,   see   Evi- 
dence, 228. 


:es,  87-128. 


ENTRY. 

By  cattle  on  track,  pleading  and  proof  as  to, 
sec  Animals,  Injiries  to,  128,  3.^1, 
352,  31>r»,  4«.3,  474,  <M!>,  «»20. 

—  company,  after  payment  of  land  damages 

into  court,  see  Eminent  Domain,  40I. 
when  a  trespass,  see  Eminkni  Domain, 

lor.r,  ior>8,  looi,  1002. 

Illegal,   ejectment  for,   see   ICjeciment,    2; 

L-MiNi  NT  Dd.main,  1014. 
Of  car,  by  passenger,  sec  Caki;iai;i,ov  Passe.n- 

•  11,    14,  78,  2 ID,  374,  375. 

—  judgments  or  decrees,  see  Juihimknt,  etc., 

1-8. 
nunc   pro  'unc,   see    Eminent   Domain, 

H.-tO. 
on    garnishee's    answer,    see   Attach- 

MINI-,  ETC,,  ,5?). 

report  of  referee,  sec  Rkiekence,  O. 

—  nolle  prosequi  in  criminal  prosecution  for 

causing  death,  see  Death  kv  Wkonceil 
Act,  441>. 

—  transfer  on  book,  to  pass  title  to  stock, 

see  SrocK,  82. 

—  verdict  for  land  damages,   interest  from 

time  of,  see  Eminin  j  Domain,  7(»4. 
On  land  by  permission,  ejectment  in  cases  of, 
see  r".jEciM|-.N|-,  -J--7. 

—  land  under  license,  see  License,  2-8. 

—  turnpike,  trespass  for  unlawful,  see  Turn- 

pikes, Ell-,,  <;. 

—  wife's  land,  power  of  husband  to  author- 

ize, see  IIUSDA.ND  AND  WiEE,    1. 


EaUALITY. 
In   facilities  for   interchange   of  traffic,  see 

iNIEIiSIAlE  CoM.MI'lUI.,  JM). 

—  mileage  rates,  see  Inieustaie  Commerce, 

41. 
Of  assessments  on  stock,  see  Suhsckiptions 
TO  .Stock,  <»3. 

—  charges,  by  common  law,  see  Ciiakces,  23. 

—  taxes  and  assessments,  see  Street  Rail- 

ways, .30.3. 


EaUIPMENT. 
Of  train,  duty  of  company  as  to,  see  Carriage 
OF  Passenc.eks,    1{)7-212;   E.mployes, 
Injuries  to,  177. 


EaUITABLE. 

Assignment,  what  amounts  to,  see  Assign- 
ment, 2.">,  2(J. 
Estoppel,  doctrine  of,  generally,  see  Estop- 

lEi.,  i8-.3r.. 

Lien,  of  city  subscribing  in  aid  of  railroad, 
on  stock  certificates,  see  Municitai.  and 
I.ncAi,  Aid,  1  77. 

Mortgages,  what  are,  effect,  etc.,  see  Moijt- 
caces,  8(t. 

Relief,  damages  incidental  to,  see  Elevated 
Railways,  ({<{. 

—  limitations  of  suits  for,  see  Elevated  Rail- 
ways, ir.j). 

Remedy,  existence  of,  effect  on  jurisdiction, 
see  Atiachment,  etc.,  1. 


EaUITIES. 
Priority  of  mortgages  over  subsequent,  see 

MoKTciACEs,  107-12«.>. 
Purchase  of  stock  with  notice  of,  see  S  tock, 

7«. 
When  purchaser  o(  bonds  takes  subject  to, 

see  noMs,  *»0;  MiNiciTAi.   AND  Local 

Aid,  357,  358,  .38.3-385. 


Bill 


EQUITY, 
in,  to  stay  prosecution  of  ejectment 


suit,  see  Ejectment,  33. 
Bills  of  discovery,  see  Discovery,  etc.,  1. 
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EQUITY,  1,3. 
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Cancellation  of  patents  for  lands  in,  see  Pub- 
lic Lands,  JJT. 
Cannot  decree  a  forfeiture,  see  Charters, 

Conclusiveness  of  rulings  of,  in  actions  at 

law,  see  li  iMiMKNi,  icrc,  U7. 
Costs  in  suits  in,  hcc  Cusrs,  H. 
Dissolving  injunction   for  want  of,  see   In* 

H'NCI  IiiN,  ,">  I, 

Effect  of  mortgages  of  after-acquired  prop- 
erty in,  sec  MiiRrc.Ai'.K.^,  -iO. 
Enforcement  of  awards  of  land  damages  in, 

see  F.MINKM    D.iMAIN.   8<»2. 

lien  for  charges  in,  sec  Carriage  of 

Mi;ui:llANlilsi-,  ;{1M>. 
orders  of  railway  commissioners  in,  see 

RaMAVW  Co.MMlSSIiiNKKS,  iiti. 

How  far  follows  the  statute  of  limitations, 
see  I.iMi  I'A  I IDNS  OF  AciioNS,  S). 

Jurisdiction  of,  in  cases  of  nuisances,  see 
NiisA.NL-i:,  18-22. 

to  compel   issuance   and   delivery   of 

railway  aid  bonds,  see  Mumcital  and 
Loc\i,  All),  28«». 

under    English    Railway    and    Canal 

Traffic  Act,  see  Cakkiaoe  of  Merciian- 
Disi;,  oiSO. 

Pleading  in,  generally,  see  Pi.KADiNr,,  81- 
88. 

Power  of,  over  railway  intersection  pro- 
ceedings,  see   Ckossing    of    Kau.i«jaus, 

«>j)-7;j. 

to  compel    construction,   see    Street 

Kaiiavws,  t:U}. 
Proper  parties  to   suits  in,  sec   Parties  to 

ACI  IONS,     1  7-lI."». 

Reformation  of  insurance  policy  in,  see  Fire 

iNsruANIK,    10. 

Relief  in,  against  engineer's  decision  as 
arbitrator,  see  Ciin^jIkici  kin  of  Rail- 
ways. 72. 

Remedies  in,  as  between  lessor  and  lessee 
roads,  see  I.ka>.i:s,  in,,   lOl. 

Remedy  of  creditors  against  stockholders 
in.  see  Sl'TKHiiMUKs,  ;JI. 

Kemoval   of  suits   in.  to  federal   courts,  see 

lil.MoV  Al.  I  >¥  C\l  SKS,   li. 

Restraining  discontinuance   of  highway  in, 

sec  .SlKl'.l'.IS  .\M>    Iili;il\VAYS,  IJ*"*. 

—  strikes  and  boycotts  in  equity,  see  Si  riices, 

<(. 
Right  of  trial  by  jury  in  equity,  see  Trial, 

_,  •>. 
Suits  in,  by  minority  against    majority    of 

stockholders,  see    Siuckiioi.dkrs,  1 12- 

117. 
for    rescission    of    construction    con- 
tracts,  see  CoNSTRUCnoN   OF    RAILWAYS, 

KM. 
What  may  be  set  off  in  equity,  see  Set-off, 

ETC.,  4. 


1.  What  matters  are  witliin  the 
Jiiri.sdicttoii  of  equity,  ffoiierally.*— 

A  court  of  equity  lias  no  jurisdiction  to 
compel  the  i<erforiiiaiice  of  a  positive  act 
tending;  to  alter  tiie  existing  state  of  thinj^s, 
such  as  tiie  removal  of  a  work  already  exe- 
cuted;  still,  it  may,  by  framing  its  order  in 
an  indirect  form,  compel  a  defendant  to  re- 
store things  to  their  former  condition,  and 
thus  effectuate  the  same  results  as  would 
be  obtained  by  ordering  a  pcjsitive  act  to  he 
done.  The  order  when  thus  framed  is 
called  a  mandatory  injunction.  //,>//  v. 
Cliesapeake,  O.  &•  S.  W.  R.  Co.,  (Tenn.)  12 
Am.  &•  Eng.  A'.  L'as.  41. 

A  railroad  company  applied  to  the  port 
wardens  of  IMiiladeli)hia  for  a  license  to 
builrl  a  bridge  with  a  draw,  across  the 
Schuylkill  river,  which  was  reported  favor- 
ably by  the  wardens,  but  certain  persons  in- 
terested in  the  navigation  of  the  river  ap- 
pealed to  tlie  court  of  coninion  pleas.  At 
the  time  of  the  apjjeal  a  bill  in  ecjuity  was 
pending,  tiled  by  the  city,  to  enjoin  the 
erection  of  the  bridge.  Held,  that  as  the 
nnitter  could  he  more  fully  fletcrmined  in 
the  eijuity  i>roceeding,  tile  a|)i)eal  would  he 
continued  until  the  etpiitv  |)rocee(!ing  was 
acted  on.  In  re  L'/iiirc/iiiiitii'.t  AppciU.  17 
Ph:!ii.  {/',!.)  iiS. 

2. anil  wliiit    iiiiit(<M-.H  nvv  not. 

—  From  an  injury  which  an  individual  or 
a  corpor.'.tion  siillers  in  common  with  the 
public  generally,  equity  will  not  reli(n'e. 
DeiiVi-r  &->  S.  R.  Co.  v.  Dcin'cr  City  R.  Co.,  2 
Colo.  (iji,.  20  Ant.  Rv.  R,/i.  t,^). —  DisiiN- 
(JUl.siiiNd  Neuhuryh  &  C.  Turnpike  Road 
?'.  Miller,  5  Johns.  Cli.  (N.  V.I  101. 

Equity  will  not  interfere  with  a  scheme 
for  the  reorganization  ui  a  companv,  dc- 
liberatelv  entered  into  bv  those  controlling 
the  road, to  compel  the  adofitioti  ol  another 
scheme  preferred  by  some  of  the  parlies  in 
interest,  unless  a  very  strong  case  is  made. 
Mattluws  V.  Min\/iison,  17  J-'id.  Rrfi.  760. 

Where  a  company  has  let  a  contract  for 
the  construction  of  a  bridge,  and  afterw.ird 
trouble  arises  between  the  coinjjany  and  its 
contractors,  which  learls  to  a  siis|)(.'iisioii  (,f 
the  work  011  the  bridge,  equity  has  no 
power  to  sci/e  and  use  the  plant  of  the  con- 
tractors, and  to  carry  the  work  to  comple- 
tion, ujion  the  application  of  the  comp.tny. 
7V.r.?.f  (li^  6'/.  L.  R.  Co.  v.  Ri/s/,  5  McCnvy 
(U.  S.)  348.  17  J'lil.  Rep.  275. 

*  Equity  jurisdiction  in  general,  over  corpo- 
rations, see  note,  9  L.  R.  A.  651. 
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,  over  corpo- 


A  defense  based  on  matter  of  fact  as  to 
liability  to  pay  interest  on  an  award  on  pro- 
ceedings to  condemn  land,  available  on  a 
trial  by  jury,  but  as  to  which  no  evidence 
was  oflered,  nor  any  request  made  to  the 
judge  to  admit  any  evidence  respecting  it — 
though  he  directed  the  jury  to  find  against 
the  defendant  as  to  the  interest,  which  di- 
rection was  considered  and  sustained,  and 
the  liability  specially  found  against  the  de- 
fendant on  review  by  a  court  of  law  of  com- 
petent jurisdiction— cannot  be  made  the 
ground  of  relief  in  equity.  Mettler  v.  Eas- 
ton  -S-  A.  R.  Co.,  26  N.  /.  Eq.  65. 

Equity  will  not  interfere  to  control  the 
proceedings  of  other  courts  where  there 
have  been  mere  errors  of  law  or  judgment, 
or  where  the  matter  is  cognizable  in  the  in- 
ferior court,  and  has  been  there  decided,  or 
even  where  there  is  concurrent  jurisdiction. 
Galveston,  H.  &*  S.  A.  R.  Co.  v.  Do7ve,  70 
Tex.  I,  6  S.  W.  Rep.  790.— Followed  in 
Texas  &  P.  R.  Co.  v.  Kuteman,  54  Fed.  Rep. 
547,  4  C.  C.  A,  503. 

A  claim  of  a  contractor  who  has  built 
cottages  on  the  land  of  a  company,  under 
an  agreement  that  the  company  was  to  pay 
a  certain  annual  rent  for  them,  and  to  have 
the  option  of  purchasing  at  a  certain  price, 
being  simply  for  payment  of  money,  cannot 
be  enforced  in  equity,  even  though  such 
contractor  is  unable  to  sue  at  law,  becuse 
the  agreement  was  not  under  seal.  j>.'or 
can  such  contractor  claim  compensation 
for  having  been  induced  to  build  on  land  of 
the  company,  inasmuch  as  he  did  not  act  in 
ignorance  of  its  rights.  Crampton  v.  Varna 
R.  Co.,  L.  R.  7  C/i.  562,  20  IV.  R.  713,  41  L. 
J.  Ch.  817. 

JJ.  parties    in   pnri   delicto. — 

Where  the  parties  to  a  lease  are  in  pari 
delicto,  and  the  contract  has  been  executed 
on  the  part  of  the  plaintifT  by  the  delivery 
of  the  leased  property,  the  plaintifT  cannot 
recover  back  the  possession  of  the  property 
Icised  ;  so  where  the  lease  of  an  Illinois 
railroad  to  an  Indiana  railroad  \s  ultra  vires 
as  to  the  latter,  the  former  is  bound  to  take 
notice  of  such  fact.  St.  Louis,  V.  &»  T.  H. 
R.  Co.  V.  Terre  Haute  &•  I.  R.  Co.,  52  Am. 
&"  Eitg.  R.  Cas.  68,  145  [/.  S.  393,  12  Sup. 
Ct.  Nip.  953 ;  affirming  33  Fed.  Rep.  440. 

Where  a  company  enters  into  a  construc- 
tion contract  with  persons,  some  of  whom 
are  its  directors,  and  in  pursuance  of  the 
contract  executes  its  bonds,  secured  by  a 
mortgage  on  the  road,  the  fact  that  the 


contract  is  void  will  not  enable  the  com- 
pany, being  a  party  to  the  fraud,  to  main- 
tain a  bill  to  cancel  the  mortgage  as  a  cloud 
upon  title.  Farley  v.  St.  Paul,  M.  &•  M.  R. 
Co.,\  McCraryiU.  S.)  138,  14  Fe,/  Rep.  1 14. 

Railroad  companies  are  subject  to  the 
rule  that  a  court  of  equity  will  not  interfere 
on  behalf  of  either  party  to  a  contract  which 
is  fraudulent  as  to  both  parties ;  and  where 
a  company,  through  its  directors,  makes  a 
fraudulent  contract,  a  court  of  equity  will 
not  interfere  to  either  enforce  it,  set  it 
aside,  or  to  award  damages  for  its  breach. 
Lewis  V.  Meier,  4  McCrary  {U.  S.)  286,  14 
Fed.  Rep.  311. 

In  such  a  case  equity  will  leave  the  parties 
where  it  finds  them,  without  inquiring  as 
to  whether  or  not  a  fraud  has  been  perpe- 
trated. Jackson  v.  McLean,  100  Mo.  130, 
135.  IV.Rep.  393. 

4.   conii)laiuant    not   coming 

with  clean  liands.  —  Persons  who  buy 
stock  in  a  corporation  with  a  view  of  institut- 
ing litigation,  and  after  certain  proceedings 
by  the  fli rectors,  which  are  made  the  basis  of 
the  complaint,  are  not  entitled  to  favor  in  a 
court  of  equity  and  an  injunction,  unless  a 
clear  case  is  made  out.  Kingman  v.  Rome, 
W.  Sf  O.  R.  Co.,  30  Hun  {N.  F.)  73. 

Such  parties  are  regarded  as  interlopers, 
seeking  to  disturb  the  rights  of  innocent 
holders  of  stock,  to  their  great  prejudice, 
and  should  not  be  allowed  to  have  or  retain 
injunctions,  where  their  rights  can  be  pre- 
served by  awarding  damages  for  such  injury 
as  they  may  have  sustained.  Kingman  v. 
Rome,  IV.  &>  O.  R.  Co.,  30  Hun  {jV.  V.)  73. 

5.  becjiuse  th<'re  is  a  remedy 

at  law. — (i)  General  rules. — Suits  in  eq.iity 
will  not  be  sustained  in  any  case  where  a 
plain,  adequate,  and  complete  remedy  may 
be  had  at  law.  Payne  v.  K'ansas  &^  A.  V. 
R.  Co.,  47  Am.  5-  Eng.  R.  Cas.  228,  46  Fed. 
Rep.  546. 

To  bar  equitable  relief  the  legal  remedy 
must  be  equally  effectual  with  the  equitable 
remedy  as  to  all  the  rights  of  a  cf)mplainant. 
Where  the  remedy  at  law  is  not  as  practi- 
cable  and  as  efficient  to  the  ends  of  justice, 
and  its  prompt  administration,  the  aid  of 
equity  may  be  invoked.  Payne  v.  A'ansas 
&'  A.  V.  R.  Co.,  47  Am.  fi-  Eng.  R.  Cas. 
228,  46  Fed.  Rep.  546. 

Where,  in  an  action  to  enjoin  a  company 
from  entering  upon  plaintifT's  right  of  way, 
and  from  further  constructing  its  railroad 
thereon,  and  from  interfering  with  plaintiff's 
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occupancy  thereof,  and  praying  that  the 
title  thereto  be  decreed  to  be  in  plaiiuifT  as 
apaiiisl  defendant,  it  appears  tiiat  defendant 
has  C()n)|)ifted  its  road  over  the  property  in 
dispute,  and  is  in  tiie  actual  use  and  posses- 
sion thereof,  the  court  should  not  pass  upon 
the  title,  but  should  leave  the  plaintilf  to 
his  remedy  at  law.  (Berry,  J.,  dissentint;.) 
IWis/i/Ki^/on  &^ /.  A'.  Co.  \'.  Cuitr  d'Alcne 
R.  &^  X.  Co.,  2  Idaho  544,  21  Pac.  Kcp.  562. 

An  owner  who  has  no  freehold  or  lease- 
hold estate  in  the  bed  of  the  street  is  not 
entitled  to  ask  a  court  of  equity  to  restrain 
the  construction  of  a  railroad,  inasnuich  as 
section  169  of  art.  23  of  Md.  Code,  making 
railroad  companies  responsible  for  injuries 
done  to  private  property  by  the  laying  down 
of  their  tracks  on  public  streets,  furnishes 
adequate  remedy  by  action  at  law.  O'Brien 
V.  Jutlt/mort'  licit  K.  Co.,  50  .liii.  &^  i'-'i^.  R, 
Cas.  194,  74  Ml/.  363,  22  AtL  Kip.  141. 

Wliere  a  highway  is  located  across  a  rail- 
road track  and  the  commissioners  assess  no 
damage  to  the  comjiany,  and  make  no  re- 
port, equity  will  not  interfere  on  the  apjjli- 
cation  of  the  company,  where  it  appears 
that  it  has  a  complete  remedy  at  law  by 
appeal.  Chicago  S;^  A.  R.  Co.  v.  Madtlox, 
92  Mo.  469,  10  W^est.  Rep.  42,  4  ,S".  \V.  Rep. 
417. 

An  allegation  that  a  corporation  was  not 
properly  organized,  and  therefore  had  no 
authority  to  collect  a  subscription  made  to 
its  capital  stock,  is  a  question  that  can  be 
tried  in  a  court  of  law.  Thompson  v.  Union, 
I  Jones  Eg.  (A'.  Car.)  113. 

An  allegation  that  a  subscription  to  the 
stock  of  an  inorporated  railroad  company 
was  to  b"  paid  in  work  and  materials,  also 
that  it  '.'.as  made  upon  a  condition  that  the 
road  wr.i  to  be  located  on  a  particular  site, 
are  masters  cognizable  by  a  court  of  law. 
Thompson  v.  C7uioii,  5  Jones  Eq.  {N.   Car.) 

"3- 

Where  a  party  contracts  with  a  company 
to  build  a  line  of  telegraph  along  its  road, 
and  the  com|)any  agrees  to  use  tbe  same 
and  pay  to  the  l)uilder  one  half  of  the  earn- 
ings, and  after  a  time  ceases  to  use  it,  the 
remedy  of  the  builder  is  by  a  suit  at  law  for 
damages,  and  not  in  equity.  Appeal  of 
Pittshur.^h  &^  C.  R.  Co.,  99  Pa.  St.  177. 

A  court  of  equity  will  not  entertain  a  bill 
to  set  aside  an  order  made  tmdcr  Va.  Code 
1873,  ch.  56,  relating  ,..>  taking  land  for  pub- 
lic use,  which  order  confirms  a  report  of 
commissioners  assessing  damages  to  a  land- 


owner for  a  right  of  way  taken  by  a  railroad 
comptiny,  though  the  bill  avers  that  the 
company  falsely  promised  to  establish  a 
depot  on  the  land,  and  that  by  reason  of 
such  promise  the  commissioners  were  in- 
duced to  assess  less  damages,  and  the  land- 
owner not  to  except  to  their  report.  Tlie 
landowner's  remedy  in  such  case  is  an 
action  at  law  for  breach  of  promise.  Shen- 
andoah Valley  R.  Co.  v.  Robinson,  82  Va.  542. 

(2)  Illustrations. — A  railroad  in  Ohio  com- 
menced an  action  at  law  to  recover  the 
amounl  of  protested  drafts  given  it  in  pay- 
ment of  freights.  The  cause  was  removed 
from  a  state  court  to  a  U.  S.  circuit  court, 
and  there,  on  leave  of  court,  the  company 
filed  a  bill  in  equity  in  lieu  of  their  original 
petition.  Held,  that  there  was  a  complete 
remedy  at  law,  and  the  circuit  court  coidd 
not  ei'tertain  such  a  bill ;  and  that  there  was 
nothing  in  the  peculiar  practice  in  that  state 
to  render  such  a  change  necessary.  Thomp- 
son v.  Central  Ohio  R.  Co.,  6  Wall.  [u.  S.)  134. 

A  special  assessment  was  made  by  a  city 
against  railroad  property  for  sewer  purposes, 
and  notice  given,  but  the  company  failed  to 
appear  before  the  council.  It  appeared 
that  the  council  had  power  to  revise,  con- 
firm, or  annid  the  assessmetit,  and  that  the 
matter  could  be  taken  to  the  circuit  court. 
Held,  that  the  com[)any  had  waived  any 
irregularities  in  the  proceedings,  and  hav- 
ing a  com[)lete  remedy  at  law,  of  which  it 
had  failed  to  avail  itself,  equity  would  not 
entertain  a  bill  for  any  irregularities,  or 
even  want  of  compliance  with  requirements 
of  law.  Ottawa  v.  Chicago  <S-*  R.  I.  R.  Co., 
25  ///.  43.— Following  McBride  v.  Chi- 
cago, 22  111.  574. 

A  company  contracted  in  writing  with  a 
person  who  was  to  manufacture  for  the 
company  a  certain  number  of  cars.  This 
contract  was  assigned  to  another,  who  fur- 
nished a  part  of  the  cars,  and  assigned  his 
interest  in  the  amount  owing  upon  the  con- 
tract to  certain  persons  to  whom  he  was 
indebted  for  materials  furnished  for  the 
construction  of  the  cars.  These  creditors 
instituted  their  suit  in  chancery  against 
the  company  to  enforce  the  payment  of  the 
money  due  under  the  contract  to  them. 
Held,  that  complainants  had  no  status  in  a 
court  of  equity.  If  there  were  any  bona  fide 
assignees  of  the  contract,  they  could  main- 
tain a  suit  at  law  for  their  use.  Chicago  &* 
N.  JV.  R.  Co.  V.  Nichols,  57  ///.  464,  10  Afft. 
Ky.  Rep.  471. 
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0.  -: — wiiicli  must  be  exhausted.— 

Creditors  and  stockholders  of  a  railroad 
corporation,  organized  under  the  laws  of 
Missouri  and  Kansas,  brought  a  suit  in 
equity  in  the  U.  S.  circuit  court  for  the 
southern  district  of  New  York  against  S., 
to  enforce  his  liability  as  the  holder  of 
sliares  of  unpaid  capital  of  the  corporation, 
without  making  the  corporation  a  party,  and 
wiiliout  the  creditors  being  judgment  cred- 
itors elsewhere  than  in  Missouri.  Held, 
that  the  corporation  was  not  a  necessary 
party;  and  that  the  creditors  being  simply 
creditors  at  large,  and  not  having  exhausted 
their  remedy  at  law.  and  the  Missouri  judg- 
ments not  having  in  New  York  the  force  of 
domestic  judgments,  except  for  the  purpose 
of  evidence,  the  bill  would  not  lie.  Waher 
V.  Scl^man,  2i  lUatclif.  {U.  S.)  130,  13  Faf. 
AVA4I5. 

7.  liU'lH's  — Lapse  <»f  time— Ac- 

(|ui«'s<'en«!«'.— (1)  Giiteial rii/es. — The  doc- 
trine of  laches  applies  as  between  a  minority 
of  the  stockholders  and  the  acts  of  a  ma- 
jority;  supineness  iA  such  cases  being  con- 
strued as  acquiescence  of  the  minority  in  the 
acts  of  the  m.ijority.  /it/riffss  v.  AV.  Loi/i's 
County  A'.  Co.,  99  .I/t;.  496,  12  5.  W.  Rep. 
J050. 

Where  a  company  enters  upon  land  by  the 
owner's  acquiescence,  and  constructs  its 
road  under  a  contract  to  purchase  on  cer- 
tain agreed  terms,  the  representative  of  the 
original  landowner  cannot  maintain  a  bill 
more  than  twenty  years  afterward  to  com- 
pel tile  company  to  pay  the  fee  value  of  the 
land,  and  to  |)ay  for  tlie  use  of  the  land, 
where  no  reason  for  the  delay  is  shown. 
Soiii liter  V.  Pacific  K.  Co.,  4  Mo.  App.  5S6. 

Where  the  contract  of  lease  has  been 
fully  executed  on  the  part  of  the  plaintiff  by 
liio  actual  transfer  of  its  railrj)ad  and  fran- 
chise to  the  defendant,  and  the  defendant 
has  held  the  property  and  paid  the  stipu- 
lated consideration  from  time  to  time  for 
seventeen  years,  so  far  as  the  plaintilT  cor- 
jioration  can  be  considered  ;is  representing 
the  stockholders  and  seeking  to  protect 
their  interests,,  it  and  they  are  barred  by 
laches  in  failing  to  bring  an  action  to  set  the 
lease  aside  in  that  time.  St.  l.oiih,  V.  iS- 
T.  H.  A'.  Co.  V.  Terrc  Haute  Gf  I.  R.  Co.,  52 
Am.l^  Ktif;.  R.  Cits.  68,  145  {/.  S.  393,  12 
Su/>.  Ct.  Rep.  953 ;  txjflrmin^  33  Fed.  Rep.  440. 
— DiSTiNGUlSHiNO  Congress  &  E.  Spring 
Co.  V.  Knowlton,  103  U.  S.  49 ;  Logan  Coun- 
ty Nat.  Bank  v.  Townsend.  139  U.  S.  67. 


(2)  Illi(strnt/ons.—A.{X.cr  a  company  had 
become  hopelessly  insolvent,  its  treasurer 
obtained  a  judgment  for  §26,000  against  it. 
and  under  execution  sold  the  company's 
property  to  a  new  company,  in  which  the 
treasurer  and  one  of  the  directors  were  prin- 
cipal stockholders.  Soon  afterward  the 
director,  by  authority  ai  the  first  company, 
conveyed  all  of  the  property  to  the  new 
company  for  an  expressed  consideration  of 
about  §13,000.  Subsequently  a  third  com- 
pany, by  authority  of  statute,  ccjiidemned 
the  entire  property,  in  eminent  domain  pro- 
ceedings, the  jury  assessing  the  damages  at 
$536,260,  and  by  agreement,  and  .ifter  the 
condemning  company  had  assumed  certain 
encumbrances,  judgment  was  entered  for 
$235,566.  F^laintifT  was  the  holder  of  cer- 
tain bonds  of  the  old  c()mi)any.  and  more 
than  seven  years  after  these  transaciions, 
and  some  thirteen  or  fourteen  years  after 
their  bonds  had  become  due  and  unpaid, 
filed  a  bill  att.icking  the  conveyance  as 
fraudulent,  and  seeking  to  recover  the 
amount  of  their  bonds.  Held,  that  plaintiff 
had  been  guilty  of  laches,  and  the  bill  could 
not  be  maintained.  Liverpool  Royal  Hank 
v.  Grand  Junction  R.  &*  D.  Co.,  125  Mass. 
490. 

The  R.,  W.  &  N.  R.  Co.  entered  into  an 
agreement  with  defendant  and  another  as 
trustees  for  purchasers  of  the  franchise  and 
property  of  a  railroad,  by  which  said  com- 
pany agreed  to  lease  its  franchise,  rights,  and 
privileges  to  a  new  company  to  be  organ- 
ized by  the  trustees,  and  to  receive  therefor 
a  specified  amount  of  the  stock  of  the  new 
company.  It  was  provided  that  in  case  the 
new  company  at  any  time  during  the  period 
of  the  lease  should  issue  mortgage  bonds, 
the  holders  of  said  stock  so  transferred 
should  have  the  right  to  exchange  their 
stock  for  an  equal  amount  of  the  bonds.  The 
agreement  was  carried  out,  the  stock  deliv- 
ered in  f)ayment  for  the  lease  was  soon 
thereafter  sold  and  transferred  by  the  lessor, 
but  the  transfir  w;is  not  entererl  on  the 
books  of  the  new  coini)any.  Subsequently. 
the  new  company  issued  mortgage  bonds. 
Nine  years  thereafter,  and  after  the  new 
company  had  passed  into  the  hands  of  a  re- 
ceiver and  its  stock  had  become  worthless, 
plaintiff,  who  was  the  owner  of  a  portion  of 
the  stock  so  transferred,  presented  the  same 
to  defendant  and  demanded  that  it  should 
be  exchanged  for  bonds,  and  this  having 
been  refused,  brought  this  action  to  recover 
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the  value  of  the  bonds.  I/i/i/,  that  plain- 
tiff and  the  previous  owners  of  his  stock 
were  chargeable  with  laches  in  the  exercise 
of  the  option,  and  so  had  waived  all  right  to 
elect  to  exchange  the  stock  for  bonds.  Ca/- 
Uh  v.   Green,  120  N.  I'.  441,  2\  N.  E.  Rep. 

941. 3'  ^v-  y-  S.  R.  532. 

In  a  suit  in  chancery  against  a  railroad 
for  unlawfully  diverting  water  from  a  stream, 
plaintilT's  damages  were  found  by  the  master 
to  be  $75  per  annum  ;  but  by  reason  of  his 
Indies  in  asserting  his  claim  the  court  re- 
fused an  injunction.  Held,  that  his  dam- 
ages were  to  be  ascertained  by  capitalizing 
the  $75.  and  adding  thereto  the  amount  due 
at  the  time  of  the  decree.  Pennsylvania  R. 
Co.'s  Appeal,  125  Pa.  St.  189,  \T  All.  Rep. 
478. 

A  railroad  desiring  to  construct  its  road 
across  a  canal  contracted  with  the  canal 
company  to  fill  up  the  cai.al  at  the  place  of 
crf)ssing  and  construct  a  new  channel,  the 
engineers  of  each  party  to  inspect  the  work 
when  com[)leted,  and,  u|)on  their  approval, 
the  caiuil  company  to  accept  it,  the  report  of 
the  engineers  to  conclude  the  parties.  Tiie 
railroad  completed  the  work  and  notified 
the  canal  company  to  appoint  its  engineer, 
which  the  latter  failed  to  do,  and  suljse- 
ciuently  a  portion  of  the  work  (a  bridge)  was 
dosiroycd.  On  a  bill  filed  by  the  railroad 
to  compel  an  acceptance  of  the  work — lieh', 
that  the  plaintiff  should  have  applied  to  the 
court  within  the  two  years  the  bridge  was 
standing  to  compel  the  defendants  to  select 
an  engineer,  but  having  delayed  until  a  per- 
sonal examination  became  impossible,  and 
no  obstacle  existing  to  the  plaintiff  enforc- 
ing at  law  any  other  rights  under  the  con- 
tract, the  bill  should  be  dismissed.  Desjar- 
tlins  Canal  Co.  v.  Great  Western  R.  Co.,  2 
Lp.  Can.  E.  &*  A.  330;  reversing  9  Grant's 
C/i.  {(J.  C.)  503. 

A  railroad  foreclosure  suit  was  appealed 
by  the  corporation,  and  after  consi*'  -rable 
delay  the  decree  of  foreclosure  was  alhrmed. 
The  company  then  promptly  began  a  new 
suit  to  set  aside  the  decree  as  fraudulent. 
J/elil,  that  the  time  the  suit  was  in  the  ap- 
pellate court  could  not  be  counted  against 
the  company  on  the  question  of  laches. 
Pacific  R.  Co.  V.  Missouri  Pac.  R.  Co.,  1 1 1 
U.  S.  505,  4  Sup.  Ct.  Rep.  583. 

A  company  filed  a  bill  to  set  aside  cer- 
tain fraudulent  contracts  made  by  its  agents 
in  the  sale  of  lands,  and  alleged  that  some 
of  the  fraudulent  acts  were  not  discovered 


"until  within  a  few  weeks  hist  past,"  and 
that  others  were  not  discovered  "until 
within  a  few  days  last  past,"  and  still  a 
tiiird  was  not  discovered  until  "within  the 
three  months  last  past."  HeU,  that  this 
was  not  sufficient  to  make  the  bills  bad  on 
demurrer,  as  showing  that  the  company  had 
been  guilty  of  laches  in  not  sooner  disaffirm- 
ing the  fraud.  Northern  Pac.  R.  Co.  v.  Kiii- 
ilreil,  14  Fed.  Rep.  77,  3  McCrary  {U.  S.) 
627. 

8.  <Tiiris<]i<-(ioii  in  part ieiilar  cases 
— Ac'coiiiits  ol'aK'oiits.— Courts  of  equity 
have  jurisdiction  in  matttirs  of  account  in- 
volving the  dealings  of  agents  whenever  it 
appears  that  a  discovery  is  necessary,  or 
thcio  are  mutual  accounts  between  the  par- 
ties, or  the  remedy  at  law  is  not  plain,  sim- 
ple, and  free  from  dilliculty.  Vilwig  v. 
Baltimore  &>>  O.  R.  Co.,  79  /'<».  449. 

Where  an  agent  occupies  a  position  of 
trust,  is  charged  with  the  duty  not  only  of 
keeping  but  of  rendering  regular  accounts, 
and  is  custodian  of  most  of  the  vouchers 
of  his  rcceijits  and  dishiir.^ements,  the  rem- 
edy at  law  is  not  so  plain  aiul  easy  as  in 
equity,  which  is  the  appropriate  forum  for 
relief  in  such  cases.  f7/7i'/>  v.  Raltiniore 
&•  O.  R.  Co.,  79  I'a.  449.— OfOTiNf;  ColT- 
man  r'.  Sangston,  21  (inilt.  (Va.)  263. 

Where  such  agent  executes  a  bond,  Janu- 
ary 13,1875,  for  faithful  |)erf(3rmaiice  of  his 
ollicial  duties  in  the  fulur".  and  on  January 
30,  1875,  vouchers  are  passed  to  his  credit 
for  moneys  by  him  paid  out  before  .said  13th, 
such  credit  must  be  a])plied  to  the  agent's 
arrearages  anterior  to  the  execution  of  said 
bond.  Vilwig  v.  Baltimore  &*  O.  R.  Co.,  79 
Va.  449. 

9. adiiiiiiiHtrntioii  of  as.sots.*— 

Assets  of  an  incorporated  company  are  re- 
garded in  equity  as  held  in  trust  for  the 
payment  of  the  debts  of  tho  corporation, 
and  courts  of  equity  will  enforce  the  exe- 
cution of  such  trusts  in  favor  of  the  credit- 
ors, even  when  the  matters  in  controversy 
may  not  be  cognizable  in  a  conrt  of  law. 
Bradley  v.  Converse,  4  Clilf.  ( U.  S.)  375. 

If,  without  the  payment  of  its  debts,  the 
property  of  a  corporation  is  distributed 
among  its  stockholders,  or  transferred  lot 
their  benefit  to  third  persons,  who  are  not 
bona  fide  purchasers,  without  notice;  or  if 


*  ChanKC  by  court  of  equity  of  investments 
or  character  of  property  of  beneficiaries,  see 
note,  12  Am.  &  Enu.  R.  Cas.  407. 
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the  corporation  should  be  dissolved,  or  bo- 
(•onii;  :io  disur<;aiiiiic(l  that  it  cannot  be 
made  answerable  at  law,  then  a  court  of 
Kiuity  will  lay  hold  of  its  property  and  ef- 
fects and  ap[)iy  them  to  the  payment  of  its 
creditors.  Mi»i/j;oiiie>]y  Gr'  W.  J'.  A'.  Co.  v. 
Jj'niiu-//,  59  ^l/<>.  139- 

Wiiere  there  are  sumhy /i./its.  against  an 
in:;olvent  railroad  company,  threaienin!^-  to 
sri/v,'  and  sell  the  road  with  its  equipments, 
LX'-cndim;  one  hundred  miles  in  length 
throULjh  si.i  diilerent  counties,  equity  will 
tai<e  jurisdiction  of  the  matter,  diiirt  a 
sale  of  the  entire  property  for  the  benclU  of 
all  concerned,  and  distrilnite  the  fund  ac- 
cording to  the  i)ractice  and  usage  in  chaii- 
crry  in  a  creditor's  suit  against  executors 
aid  administrators.  In  such  a  case  no 
otier  court  but  that  of  chancery  possesses 
adequate  jurisdiction  to  reach  and  dispose 
(jf  tiie  entire  merits.  MaCiUi  &•  I!'.  A\  Co. 
V.  r.irker.  9  da.  377. 

H>. «-4Mifiiiin$i-  oonijiaiiy  witliiii 

sJrirt  cliarter  liiiiit.s. — While  ilie  hgis- 
l.ilure  has  ;in  iindoubteil  constitutional  au- 
thority to  invest  a  corporation  with  the 
lights,  powers,  and  piivilcges  contained  in 
its  charter,  yet  when  a  court  of  ccpiity  is 
applied  to  to  define  the  nature  of  these 
rights  and  ]irotect  tiie  citizen  in  the  enjoy- 
ment of  his  property,  it  wdl  see  to  it  that 
the  corporation  is  restrained  within  the 
limits  of  itscliariercd  privileges.  Dcscliantps 
V.  Sicoiul  iT^  T.  St.  Pass.  R.  Co..  3  /'/u7,i. 
(/'<».)  279.— yuoTiNU  Packer  7/.  Sunbury  & 
E.  K.  Co.,  19  F'a.  St.  218;  Com.  v.  Pitts- 
burg!) &  C.  K.  Co.,  24  I'a.  St.  161.— Fol- 
low :  .  IN  Whitson  7/.  Philadel|)hia  iSr  G. 
r.  I'd.:  R.  Co.,  3  Phila.  284. 

1  1. caiH'cIIatioii  «)f  ctM-tificatc 

ol'  stork.— One  who  is  entitled  to  corpo- 
ratt;  st(jck  wrongfully  transferred  to  another 
can  maintain  a  bill  in  eciuity  to  have  the 
wroiigfid  certificates  canceled  and  certili- 
(M'.cs  issued  to  himself,  if  the  loss  of  the 
stock  cannot  be  ;ide(]ui:tely  compensated  in  a 
common  lawaciion.  \Valkcr\. Detroit  Tron- 
sit  a:  Co.,  47  Mil  It.  338,  II  N.  ]V.  A\p.  187. 

I  ii. caiKM'llat ion  ol" cont ra«'f  s.— 

Eci'iity  has  the  jiower  to  order  the  cancel- 
lation of  municipal  railway  aid  bonds  or 
nihor  written  instruments,  but  it  is  a  power 
which  it  will  exercise  with  care,  and  it  will 
not  be  exercised  where  the  legal  remedy  is 
adequate,  certain,  and  complete.  Farin- 
ini:;ton  v.  Handy  River  Nat.  Bank,  85  Mc. 
46,  26  ////.  Rep.  965. 
5  D.  R.  D.— 23. 


The  fear  'hat  the  holders  of  municipal 
railway  aid  bonds  will  riS(jrt  to  a  suit 
thereon  in  the  fcdeial  c<jurts,  which  will 
render  a  decision  adverse  to  the  iiiunici])al- 
ity,  is  no  giound  for  a  court  of  eiiuity  to 
decree  a  cancellation  of  such  bonds.  Juttin- 
iiii^ton  V.  .'^o/io'y  /\ivcr  Xat.  luiii/:,  85  Mc. 
46.  26  .  ///.  Rip.  965. 

Where  the  directors  of  a  corporation  en- 
ter into  an  agreement  on  its  behalf,  the  cor- 
poration in;iy  iisilf  subsequently  a[jply  in 
equity  to  have  s<iid  i.grcement  set  aside  on 
the  ground  ol  fraud.  The  corporation  is 
not  di.'baricd  from  seeking  such  relief  on 
the  ground  that  it  was  a  party  to  the  fraud. 
Mct'opolitiin  El.  R.  Co.  v.  Mou/ialtaii  El, 
R.  Co..  15  Am.  c^  AV/^.  A'.  Cds.  i,  11  Daly 
(A'.    ]'.)  yji.  14  Abh.  X.  Cas.  103. 

A  munii'ipal  corporation  exchanged  lots 
with  a  railroad  comiiaiiy  under  a  contract 
that  a  street  running  tlirough  the  lot  con- 
veyed to  tiie  company  should  be  forever 
closed.  After  the  conqjany  had  built  a 
dcjiot  and  tracks  on  the  l<jt  aiul  expended 
large  sums  of  money  in  improving  it,  the 
city  tlueatened  to  reopen  the  street,  paying 
the  usual  damages  therefor  under  its  char- 
ter, under  a  claim  that  the  munici|)al  au- 
thorities did  n(jt  have  the  power  to  make 
the  contract.  Hild,  thai  the  company 
might  maintain  a  bill  for  a  cancellation  of 
the  contract,  o:  for  such  other  relii'f  as 
might  be  found  profur.  Moyoy,  etc.,  0/ At- 
loiitu  V.  Miiion  &^  IV.  R.  Co.,  59  iJa.  251. 

Plaintill  sued  to  procure  the  cancellation 
of  an  instrument  by  which  he  consented  to 
the  construction  of  a  railroad  along  an  alley 
in  tin;  rear  of  certain  lots  owned  by  him, 
alleging,  among  other  grounds,  fraud  in  the 
company's  agent  in  representing  to  plaintiff 
tiiat  the  construction  cjf  the  road  would 
incre.ise  his  prc[)erty  in  \alue  over  one 
hundred  per  cent.  It  appeared  that  such 
representations  were  not  of  existing  facts, 
but  a  mere  expression  of  opinion  as  to 
future  benefits  that  would  be  derived  by  the 
builditigof  the  road.  //(•/(/,  no  ground  for 
avoiding  the  contract.  Consolidated  R.  T. 
iS^-  E.  R.  Co.  V.  O'Xeill.  25  ///.  App.  313. 

I.'J. oaiK'i'Ilatioii  ofjyuaraiity.— 

Where  fraurl  or  illegality  in  the  inception 
of  negotiai)le  paper  is  shown,  the  burden  is 
on  the  indorsee  to  show  that  )ic  is  a  bona 
Jide  holder.  So  wlierc  a  railroad  company 
seeks  to  have  canceled  its  guaranty  of  the 
bonds  of  another  company  on  the  ground  of 
illegality  and  fraud,  the  bill  is  good,  without 
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alleging  that  the  defendants,  who  were  in- 
dorsees, arc  not  bona  fide  holders  for  value. 
Louisville,  N.  A.  is^  C.  A'.  Co.  v.  0/iio  Valley 
I.  «S-  C.  Co.,  57  /></.  AV/.  42. 

Where  it  appears  that  the  guaranty  of 
one  railroad  company  has  been  fraudulently 
placed  upon  the  bonds  of  another  company, 
the  guarantor  company  may  maintain  a  bill 
to  cancel  such  guaranty  on  the  ground  that 
it  will  prevent  a  multiplicity  of  suits,  though 
it  might  have  a  good  defense  at  law  to  an 
action  on  each  of  the  bonds.  Louisville,  N. 
A.  Sf  C.  R.  Co.  V.  O/iio  Valley  I.  <&-  C.  Co., 
57  Fed.  Kep.  42. —  Following  New  York 
&  N.  H.  R.  Co.  V.  Schuyler,  17  N.  Y.  592; 
Saratoga  County  Suprs  v.  Dcyoe,  77  N.  Y. 
219;  ShcfTield  Waterworks  v.  Yeomans,  L. 
R.  2  Ch.  8. 

14.  caiict'llatioii  of  lease.— The 

board  of  directors  of  a  railroad  company 
leased  the  same  to  another  company  upon 
certain  ternis.  Sui)sc(iuently,  by  agreement 
the  leases  were  modi  lied  in  their  terms,  and 
a  bill  was  filed  by  the  first-named  company 
to  annul  the  last-mentioned  agreement. 
Held,  that  as  they  had  ample  remedy  at  law 
by  an  action  to  recover  rent  due  under  the 
original  lease,  equity  had  not  jurisdiction 
to  grant  the  relief  sought.  Mctropoliiau  El. 
J\'.  Co.  V.  Afaiiliaiiait  El.  K.  Co.,  15  Aiii.&^ 
Etij;.  R.  Cas.  i.  11  Daly  (A'.  V.)  373,  14./M. 
j\.  Cas.  103. 

Hut  in  the  above  case  a  third  railroad 
company  had  also  leased  its  road  to  the 
company  first  named,  and  was  a  party  to 
the  agreement  specified  above,  and  directly 
interested  therein.  Held,  that  as  said  third 
company  could  not  by  an  action  at  law  on 
the  lease  be  released  from  its  liability  under 
the  agreement,  this  circumstance  would 
alone  confer  upon  the  court  jurisdiction 
to  grant  the  equitable  relief  sought.  Met- 
rofolilan  I'.l.  R.  Co.  v.  Manhattan  El.  R.  Co., 
15  ./;;/.  (5-  EniT.  A'.  Cas.  I,  11  Daly  {i\.  K.) 
373,  14    //'/'.  X.  Cas.  103. 

1 5.  raiircllat  ion  of  satisfaction 

ofjiid^nHMit. — The  complainant  had  pur- 
cli.iscd  ;ill  existing  judgments  against  the 
defendant  company,  and  afterwards  purr 
ciiascd  all  the  company's  property  sold 
under  a  trust  deed  junior  to  the  judgment 
liens,  and  then  marked  as  satisfied  the 
judgments  he  held,  on  the  proper  dockets. 
In  a  subsequent  litigation  the  deed  of  trust 
and  his  purchase  under  it  were  adjudicated 
to  be  illegal  and  void.  He  thereupon  filed 
a   bill   in  chancery  against  the  company, 


praying  that  his  satisfaction  marked  against 
the  judgments  might  be  set  aside,  and  that 
the  defendant  be  decreed  to  pay  the  judg- 
ments, and  that  he  might  have  general  re- 
lief. A  demurrer  to  this  bill,  on  the  ground 
that  he  had  full  remedy  at  law,  and  that 
therefore  a  bill  in  equity  did  not  lie,  was 
overruled.  Hay  v.  ^lle.xandria  &•  W.  R. 
Co.,  I  Hughes  {U.  S.)  168. 

10.  correction   of  mistakes.— 

When  by  the  terms  of  the  contract  between 
a  company  and  a  contractor  the  estimates 
of  the  engineer  are  to  be  binding  upon  the 
parties,  a  court  of  chancery  has  power  to 
correct  the  mistakes  of  the  engineer.  Atans- 
field  ^'S.  C.  R.  Co.v.  Veeder,  17  Ohio  385.— 
yuoTED  IN  Mitchell  v.  Kavanagh,  38  Iowa 
286. 

17.    enforeciuent  of  liens.*  — 

Liens  are  enforceable  in  equity  unless  the 
law  has  provided  another  mode.  Tliis  is 
true  of  vendors'  liens,  equitable  and  other 
mortgages,  and  all  statutory  liens,  exceiJt 
when  the  lien  is  in  the  nature  of  a  pledge, 
and  possession  accompanies  it.  A  court  of 
law  does  not  possess  the  means  of  enforcing 
such  liens.  Cairo  &^  V.  R.  Co.  v.  Eaciiuy, 
7%  III.  116. 

Where  a  corporation  is  authorized  to 
make  a  contract  involving  a  trust  and  mort- 
gage lien,  and  the  statute  confers  a  power 
of  seizure  and  sale  upon  the  trustee,  tlit 
statute  remedy  is  not  exclusive.  Such  a 
statute  creates  rights  and  relations  well 
known  to  equity,  and  its  jurisdiction  at- 
taches. State  V.  Florida  C.  R.  Co.,  1 5  Fla. 
6go. 

18.  ——  enforcement  of  payment 
of  rent. — Where  a  company  leases  its  road, 
and  certain  other  companies  guarantee  a 
certain  rental,  and  the  guarantor  compa- 
nies are  the  holders  of  certain  bonds  of 
the  lessee  company,  after  the  lessee  com- 
pany has  failed  for  nearly  two  years  to  pay 
the  stipulated  rental,  equity  will  compel  the 
lessee  company  to  pay  the  rental  due  before 
it  pays  any  interest  on  the  bonds  held  by 
the  guarantor  companies,  and,  if  necessaiy, 
an  injunction  will  issue  requiring  such  pay- 
ment, and  to  prevent  the  guarantor  com- 
panies from  disposing  of  the  bonds.  .^7. 
Louis,  A.  &*  T.H.  R.  Co.v.  Indianapolis  &^ 
St.  L.  Ji.  Co.,9  Biss.  (U.  S.)  99. 


*  Jurisdiction  of  equity  to  enforce  statutory 
liens  against  railroads,  see  57  Am.  &  Eng.  R. 
Cas.  435,  abslr. 
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1«. eiiforceineut  of  triiNtH.  — 

Eqiiiiy  will  take  jurisdiction  of  a  conven- 
tional trust,  such  as  the  conveyance  of  the 
property  of  a  railroad  to  trustees  to  secure 
a  mortgage,  and  direct  its  administration,  on 
application  of  the  trustee  or  a  party  in  inter- 
est, where  there  is  any  difficulty  or  com- 
plication likely  to  arise  in  the  execution  of 
the  trust,  or  any  question  of  dispute  as  to 
the  powers  .-'•  duties  of  the  trustee,  or  as  to 
the  rights  of  the  parties  beneficially  inter- 
ested in  th^  trust.  Northern  C.  R.  Co.  v. 
Keii^Jiler,  29  Md.  liz. 

It  was  alleged  in  a  bi''  in  chancery  that 
certain  railway  stock  and  a  note  were  owned 
by  a  railway  company,  which  that  company 
had  agreed  to  sell  to  G.  for  a  certain  sum  of 
money  ;  that  they  were  placed  in  the  iiands 
of  0.,  as  a  trustee,  to  be  delivered  upon  the 
payment  of  such  money ;  that  D.  had  vio- 
lated his  duty  as  trustee  by  disposing  of  the 
stock  and  note,  and  that  the  person  to 
whom  he  delivered  them  had  notice  of  the 
trust,  and  sought  to  enforce  the  trust.  Held, 
tliat  the  bill  showed  a  case  of  equitable  ju- 
risdiction. Stickney  v.  Goudy,  132  ///.  213, 
23  A',  E.  Rep.  1034. 

20.    enrorecnuMit    oi"    iiiicon- 

scioiisible  coiifrsu't.— After  a  railroad,  in 
which  a  county  held  stock,  had  become  in- 
solvent, its  stockholders  agreed  to  a  fore- 
closure sale  and  payment  of  sixteen  per 
cent,  of  the  par  value  of  their  stock.  After 
this  a  holder  of  bonds  of  the  county  issued 
for  said  stock  obtained  judgment  for  inter- 
est due  on  bonds,  and  on  execution  sold 
§30,000  of  the  county's  stock  to  plaintifl  for 
$50.  Held,  that  a  court  of  equity  will  not 
lend  its  aid  to  (-onipel  a  transfer  of  the  stock 
to  him.  Mississippi  &>  M.  R.  Co.  v.  Crom- 
well, 91  U.  S.  643. 

111.  rviorinntioii  of  contracts. 

—  lujuity  will  not  reform  a  contract  to  sub- 
scribe to  the  stock  of  a  railroad  by  inserting 
a  condition,  exce|)t  on  proof  that  the  parties 
intended  at  the  time  of  execution  to  insert 
it,  and  that  it  was  omitted  by  fraud,  acci- 
dent, or  mistake  of  fact;  and  the  mistake 
must  have  been  that  of  both  parties,  and  not 
of  one  only.  Bell  v.  Americus,  P.  &'  L.  R. 
Co.,  76  Ga.  754.— IJisTiNOUiSHiNG  Hendrix 
V.  Academy  of  Music.  73  Ga.  437;  Academy 
of  Music  V.  Flanders.  75  Ga.  14. 

In  an  action  to  reform  a  contract  granting 
a  right  of  way  to  a  railroad,  and  for  relief 
thereunder  after  the  same  is  reformed,  the 
court  may  specifically  enforce   the    same 


when  that  may  be  done,  or  may  give  ade- 
quate compensation  for  its  non-performance. 
Columbus  &*  T.  R.  Co.  v.  Steiii/tld,  22  Am. 
<S-  Kiig.  A*.  Cas.  260,  42  Oliio  St.  449. 

On  trial  of  an  action  to  reform  a  written 
substituted  contract  granting  a  right  of  way, 
for  fraud  or  mistake,  and  to  enforce  the 
same  when  reformed,  or,  if  the  same  could 
not  be  reformed,  then  to  rescind  the  written 
contract,  there  may  be  given  in  evidence  the 
original  writing  made  jy  the  same  parties 
upon  the  subject-matter  in  dispute,  and  also 
the  subsequent  acts  done  or  procured  to  be 
done  by  the  party  charged  with  the  fraud 
and  which  tend  to  prove  the  fraud  or  mis- 
take. Columbus  &*  T.  R.  Co.  v.  Stein/eld, 
22  Am.  &*  Eng.  R.  Cas.  260,42  0/iio  St.  449. 

In  an  action  to  reform  a  written  contract 
granting  a  right  of  way  the  court  may  find 
that  the  written  contract  in  dispute  does  not 
contain  the  true  agreement  of  the  parties  ; 
but  if  the  party  complaining  neither  pays 
back  nor  offers  to  return  the  money  re- 
ceived by  him  under  the  contract,  it  is  error 
to  order  the  contract  to  be  set  aside  and 
held  for  naught.  Columbus  &'  T.  R.  Co.  v. 
Siciufeld,  22  Am.  &^  Eng.  R.  Cas.  260,  42 
Oliio  .St.  449. 

A  dcetl  conveying  land  to  the  receivers  of 
a  company  contained  a  provision  as  it  was 
written,  that  the  latter  would  erect  and 
maintain  necessary  fences  on  the  land,  and 
at  the  same  time  the  receivers  vcrballv 
agreed  to  give  the  grantor  a  free  annual 
pass  for  life.  The  receivers  objecterl  t<i  the 
provision  relating  to  the  fences,  and  upon 
their  agreeing  to  observe  the  provision 
anyhow,  it  was  stricken  out  and  they  built 
the  fences  and  kept  them  up  while  they  re- 
mained in  possession  of  the  road;  but  a 
reorganized  company  that  succeeded  the  re- 
ceivers refused  to  keep  up  the  fences  or  to 
issue  a  pass.  Held,  that  the  grantor  might 
maintain  a  bill  to  have  the  deed  reformed 
by  inserting  the  provision  rtl.iting  to  the 
fences,  but  was  not  entitled  to  relief  as  to 
the  annual  pass.  Martin  v.  AVrt/  i'orA;  S. 
&*  IV.  R.  Co.,  12  Am.  &•  Etig.  R.  Cas.  448, 
36  N.  J.  Eq,  109. — Following  Green  v. 
Morris  &  E.  R.  Co.,  12  N.  J.  Eq.  165. 

22. scttiiit;  aside  lease. — A  bill 

filed  by  stockholders  to  annul  a  lease  is  not 
sufficient  where  it  merely  alleges  that  they 
had  requested  the  company  to  take  action 
which  would  lead  to  the  annulling  of  the 
lease  "and  gave  to  said  company  as  the 
grounds  for  said  action   substantially  the 
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grounds  herein  stated,  especially  aileii;inp; 
the  invalidity  of  the  lease,"  and  further 
clKirt;inj;  that  tlioy  were  advised  by  the 
proper  olliicrs  of  the  company  that  no 
anion  would  be  taken,  and  the  cunipany 
refii^icd  and  neglected  to  take  such  action 
or  to  recognize  complainants  as  having  any 
right  to  interfere.  The  rule  hiid  down  hy 
the  supreme  court  of  the  United  States 
requires  such  bills  to  set  forth  particularly 
tiie  efforts  oi  the  plaintill  to  secure  such 
action  as  he  desires  on  the  part  of  the  maii- 
aguig  directors  or  trustees,  and  if  necessary 
of  the  shareholders,  and  the  cause  of  his 
failure  to  obtain  such  action.  Mcilcnry  v. 
New  York-,  P.  &*  O.  A\  Co.,  22  A»t.  &*  Eti^. 
A'.  Cas.  50.  22  /•></.  /iV/.  130. 

Wiiere  a  plan  for  the  reorganization  of  a 
company  provides  that  the  administration 
of  tiie  company's  affairs  sliail  be  under  the 
su[)ervision  of  the  fiondliolders,  who  should 
iiave"full  control  of  the  expenditures  and 
policies  of  the  company,"  and  it  apjiears 
that  the  amount  of  the  bonds  is  greater 
than  the  value  of  the  property,  and  the  in- 
terest thereon  greater  than  the  net  income 
of  the  road,  so  that  the  bondholders  are  in 
substance  and  fact  the  owners  of  the  road, 
and  the  stock  has  no  value  except  for  specu- 
lative ])uri)oses,  equity  will  not  interfere 
with  a  lease  which  is  satisfactory  to  the 
bondholders  on  the  application  of  certain 
disinterested  stockholders.  McIUmy  v. 
Nev  York.  P.  «S-  O.  K.  Co.,  22  Am.  <S-  Eng. 
K.  Cas.  50,  22  Fed.  I\(p.  130. 

2;J. suits  to  detcniiiiic  coinpoii- 

sntion  for  land  taken. — Where,  in  a  bill 
filed  for  that  purpose,  a  deed  granting  a 
right  of  way  to  a  railroad  Is  set  aside  and 
damages  given,  a  court  of  equity  will  confirm 
the  right  of  way  of  the  company  and  decree 
the  i)ayment  of  damages  therefor.  Atlantii 
&»  IV.  P.  R.  Co.  V.  Hodmtt,  36  Ga.  669. 

Where  a  deed  for  a  right  of  way  was  ob- 
tained from  a  landowner  by  fraud  on  the 
part  of  a  company,  tiie  superior  court  has 
jurisdiction  to  set  aside  the  conveyance, 
hut  cannot  go  further,  in  the  same  action, 
and  ascertain  and  enforce  jiayment  of  dam- 
ages suffered  by  the  grantor  by  reason  of 
the  approjiriation  of  his  land  as  a  rii^/it  of 
way  by  the  company,  although  such  appro- 
priation was  made  by  the  company  under 
the  deed  in  question.  Al/en  v.  Wibnhts;- 
ton  &*  IV.  A'.  Co.,  102  JV.  Car.  381.  9  S.  E. 
Rep.  4. 
A  court  of  equity  cannot  determine  the 


amount  of  tiie  compensation  to  be  made 
for  lands  taken  by  a  railway  company  by 
right  of  eminent  domain,  the  matter  being 
of  purely  legal  cognizance;  and  in  such  a 
case,  tiie  failure  of  a  liefendant  conipanv  to 
answer  that  the  plaintill  has  an  a(lo(]uate 
remedy  at  law,  does  not  waive  the  (ibicc- 
tion.     lliuimcr  \.  Chicoi^o.  M.ij-^  A  .  W.  A'. 

c>.,  56  f/v.v.  403, 14  iV,  ;/'.  a;-/>.  273.-  Imh.. 

i.owici)  IN  Siiealy  ?'.  Chic.igo,  M.  iV  N,  K. 
Co.,  -.1  Wis.  471.  40  N.  W.  Ke|).  145.  Ki;- 
vii'.WKii  IN  llanlin  ?■.  Chicago  iV  N.  W.  R. 
Co,,  20  Am.  &  luig.  R.  C:is.  70,  61  Wis.  51 ; ; 
Heiss  7'.  Milwaukee  .V  L.  W.  R.  Co.,  69  Wis. 
555.  34  N.  W.  Rep.  916. 

li-t.  suits  to    r«M*ov«'r  (lMni;\g<>s 

lor  pcrscMial  iii.jurics.-  Ecpiity  will  n./i 
entertain  a  bill  to  recover  damages  for  ilie 
death  of  a  person  Through  negligence  of  a 
company,  allhoMgli  the  road  at  the  time  of 
the  injury  was  in  the  haiuls  of  a  receiver, 
and  under  his  entire  control,  and  lie  has 
convoyed  the  road  to  purcha-ers  subject  to 
all  lialiiiiiies  incurred  by  the  receiver  in 
operating  the  road.  lUowit  v.  Wabaslt  R. 
Co.,  96  ///.  297. 

13r».  Visitatorial  powers  ol"  u  rourt 
of  <"«|uit.v.— y.  court  of  ecpiiiy  has  no  vis- 
itatorial power  over  corpt)rati<)ns,  except 
such  as  may  be  expressly  conferred  on  it  bv 
statute,  lielinont  v.  Erie  R.  Co.,  52  Par/'. 
(A'.   J'.)  637. 

Such  power  dcjes  not  extend  to  the  re- 
moval of  tiie  ollicers  of  the  corporation,  or 
to  take  its  magagement  from  its  proprietors 
or  shareholders  and  pl.ice  it  in  the  hands  of 
a  receiver,  on  the  mere  ground  that  onw,  or 
even  all,  of  its  trustees  or  directors  are  un- 
faithful. A  court  may  enjoin  a  trustee  or 
suspend  or  remove  him,  and  if  necessary 
may  order  a  new  election,  but  cannot  suli- 
stitute  its  own  oHiccr.  lielinont  v.  Erie  A". 
Co..  52  luirh.  {X.   )'.)  (^yj. 

1\S.  Prot'tMluro,  {foiH'rall.v.— Where 
bonds  sought  t«  be  reached  have  been,  by 
the  action  of  a  court  of  ch.inrerv,  jjlaced  in 
the  custody  of  a  trustee,  there  to  remain 
until  the  further  order  of  the  court,  a  thinl 
per.son,  not  a  party  to  the  suit  in  which  the 
order  was  made  so  placing  the  custody  of 
the  bonds,  but  entitled  to  them,  can  only 
reach  them  by  original  bill.  Thomas  v. 
Morgan  County,  59  ///.  479. 

In  a  suit  by  such  holder  of  the  order 
given  for  the  bonds  by  the  original  railroad 
company,  to  compel  the  delivery  of  them 
by  the  custodian,  such   original  company, 
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li.iving ceased  to  exist,  and  all  its  rights  and 
fiiiiicliises  vested  in  its  successor,  is  not  a 
necessary  party  to  the  bill.  T/ioiims  v. 
.1/''>X'>'i  County,  59  ///.  479- 

*J7.  Who  niiiy  niaiiitniii  hill— Kor- 
«M^)i  conipjliiy.— Mefore  a  shareliulder  i.-i 
IK'riniUetl  in  his  own  name  to  institute  antl 
condiirt  a  liti'^atiun.  which  usually  bclonj-s 
til  ilie  (:i)r[)()rali()n,  lie  should  show  to  the 
Siitisfaction  of  the  court  that  he  has  ex- 
hausted all  the  means  within  his  reach  to 
iilit.iin  within  the  corporation  itself  the  re- 
dress of  his  j^'rievaiues,  or  action  in  con- 
f.)niiity  with  his  wishes.  //./TiV.f  v,  Oak- 
LuiJ,  104  U.  S.  450.  IJiiii/iii'^t,»i  V.  l\ilincr, 
104  i'.  S.  43::. 

ICxeculors  in  New  York  invested  in  notes 
issulmI  by  receivers  under  order  of  court, 
and  after  tliey  were  due,  sued  to  enforce 
them  in  a  federal  court  in  Vermont,  lldii, 
that  as  the  ri;.;iit  diii  not  an  riie  to  the  tes- 
tator, but  to  the  plaintilfs  tliin)selv(>s  in 
the  capacity  of  executors,  and  for  anyliuni,' 
that  ajjjiears,  in  the  same  state  where  they 
Wire  attein])tin!,'  to  enforce  the  rii.;Iit,  they 
mi.;lit  maintain  the  bill,  thont;h  the)'  had 
only  qualil'ied  as  executors  ir.  New  York. 
Cris'.i'oU  V.  Ci'itlral  Vt.  R.  Co.,  20  lihitiiif. 
(  r.  S.)  212,  9  I'iif.  Rff).  7(/7. 

The  state  court  that  authorized  the  issue 
01  such  notes  provided,  by  an  order,  that  if 
thi'V  were  not  paifl  the  holders  mitjiit  apply 
to  the  court  for  a  summary  order  for  pay- 
ment out  of  any  property  in  the  hands  of 
tiie  trustees;  and  a  co[)y  of  this  order  was 
printed  on  the  notes  as  a  part  thereof. 
//,/./.  that  the  fact  that  holders  had  a  rii^lit 
to  apply  to  the  state  court  would  no;  pre- 
vent iliom  from  applyiiiff  to  a  federal  court 
sittin;.^  in  the  same  stato.  where  the  court 
o;horwise  had  jurisdiction.  Grir.oold  v. 
C-Ji/ni/  17.  A\  Co.,  20  nintchf.  {U.  S.)  212, 
9  /■'.■•(/.  h'ef).  797. 

A  iiiil  in  eciuily,  brou;j[ht  by  a  railroad 
corporation  a;.,'ainst  ;i  construction  com- 
panv.  to  restrain  an  action  at  law  broujjjht 
hy  the  comi)any  acjainst  the  corporation,  to 
recover  sums  of  money  alleged  to  be  due 
for  l)uildin!^  its  railroad,  cm  be  maintained 
only  on  the  equity  which  the  .stockholders 
in  the  cori)oraiion  have,  if  the  bill  proceeds 
upon  the  i^rrjutid  that  the  work  was  done 
under  a  contract  entered  into  by  the  cor- 
poration with  an  irresponsible  person, 
t!n:v.iM;li  the  fraudulent  procurement  of  the 
manas^ing  director  of  the  corporation  and 
for  his  personal  benefit,  which  contract  was 


assigned  to  the  construction  company,  with 
the  assent  of  the  directors  of  the  corpora- 
tion, many  of  whom  were  interested  in  the 
construction  company,  a!thoui;h  there  are 
creditors  of  the  corporation,  and  amonjj 
them  is  the  government  which  granted  its 
charter.  Union  }\ii\  R.  Co.  v.  Cfidil  Mo- 
hiliir,  16  Am.  &^  I'-x^-  -A'.  C»s  570,  135  Mass. 

A  foreign  construction  company  cannot 
maintain  a  bill  in  ecpiiiy  against  a  foreign 
railroad  corpoiation  and  a  citizen  to  en- 
force specil'ic  ])i'rformance  of  a  covenant  in 
a  contract  for  the  delivery  of  bonds  and 
ceitific.ites  of  stock  in  payment  of  work  to 
be  performed  by  tlie  construction  company 
in  a  foreign  state,  and  to  restrain  by  m junc- 
tion tiie  citizen  from  disposing  iiere  of 
shares  of  stock  and  bonds  of  the  railroad 
com[)any,  aliege<l  to  have  been  delivered  to 
him  in  violation  of  the  plaintill's  rights, 
although  the  radroad  corptnMtion  has  an 
ofllce  in  the  commonwealth  for  the  transfer 
of  shares  of  its  cai)il.il  stock,  and  has  ap- 
peared by  attorney  in  the  suit.  Kansas  o~ 
/•;.  R.  Constr.  Co.  v.  Topeka,  S.  iS^  IV,  R.  Co., 
16  ./;/«.  lS-*  /i"//^''.  A'.  Ci!S.  495,  135  Mass.  34, 
46  y/w.  Rrf).  439. 

28.  SaduU'iU'.v  «»1'  tlio  hill.— Where 
a  court  orders  receivers  to  issue  notes  or 
obligations  for  the  purpose  of  stocking  the 
road,  which  are  made  a  lien  on  the  rolling 
stock,  and  another  company  subsequc:tly 
accjuircs  the  right  to  oper.ite  the  road,  but 
the  receivers  are  not  discliargcfl,  and  a  bill 
is  tiled  to  enforce  the  lien  against  the  rolling 
stock,  both  the  recidvers  and  tii>'  company 
operating  the  road  are  properly  joined  as 
dcfend.uits.  Griswohi  v.  Central  \'t.  A". 
Co.,  20  /U.rtc/if.  (('.  S)  212,  9  F,-<i.  R,\f>.  797. 

In  such  case,  if  the  obligations  or  notes 
are  sulRciently  set  forth  in  the  bill  to  slunv 
their  terms  and  elTect.  that  is  enough,  with- 
out reciting  tliem,  or  further  referring  to 
them  or  attaching  copies  of  th(Mn  to  the 
bill.  l!r/s7i.'o/tt  V.  Centra/  I't.  K.  Co.,  20 
lUatchf.  {U.  S.)  212,  9  Fed.  Rep.  797. 

Where  a  bill  was  llled  in  the  Supreme 
Court  of  the  District  of  Columbia,  in  behalf 
of  some  of  many  bondholders  under  rail- 
road mortgages,  impeaching  the  proceeding 
in  a  cause  in  eipiity  instituted  by  the  trus- 
tees in  said  mortgages  in  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Texas,  and  the  title  of  purchaser  un- 
der such  proceedings,  and  where  the  bill 
shows  that  the  circuit  court  obtained  juris- 
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diction  of  the  cause,  and  that  the  same  is 
still  pending  in  said  court,  and  that  tiie  re- 
lief wliicli  is  sou},'ht  here  can  be  obtained 
on  proper  application — Iteld,  such  a  bill  is 
bad  on  demurrer.  I-'ayolle  v.  Texas  &*  J'. 
Ji.  Cv  .  {D.  C.)  3  y/w.  &-  AV/j,'.  a:  Cis.  53::. 

A  billciiar^'ud,  in  clicct,  that  the  respond- 
ents, being  nllicers  of  a  railroad  corpora- 
tion, undertook,  in  its  liclialf.  to  lake  up 
certain  of  its  bonds  called  "  Norfolk  county 
bonds,"  tlie  corporation  having  deposited 
with  the  n.'Spondents  certain  (jther  bonds 
called  "IJerdell  bonds,"  on  whicii  to  raise 
money  wlKTcwith  to  buy  the  Norfolk  bonds, 
and  tliat  the  respondents  charged  extortion- 
ate commissions  on  settlement,  in  violation 
of  their  trust  and  duty.  The  i)roofs  tended 
to  sliow  the  facts  to  be  that  therespniulents 
bouglit  up  the  Norfolk  county  bonds,  and 
solil  tliem  to  the  corporation  at  an  extortion- 
ate rate;  that  one  of  the  respondents  received 
cash  for  his  interest,  and  the  other  part  cash 
and  part  notes  of  the  corporation,  with 
Ucrdi'll  bonds  at  fifty  per  cent,  as  collateral ; 
that  the  collateral  had  been  sohi  and  not 
enough  realized  to  pay  the  notes  of  the  cor- 
poration, ///•/i/,  that  the  allegations  in  the 
bill  and  the  facts  as  exhibited  by  the  proofs 
on  tlic  record  did  not  agree.  Bradliy  v. 
Coitvtrsf,  4  Cl/ff'.  {U.  S.)  366. 


ERIE  R.  CO. 

1.  Sfatiis  brtwoeii  Patersnii  niul 
.TiTsry  Clfy. — The  status  of  the  Drie  rail- 
way company  from  I'aterson  to  the  Hudson 
river  is  as  follows  :  i''or  about  one  antl  a  half 
milfs  from  I'aterson  it  uses  the  franchises 
of  the  I'aterson  and  Kamapo  railroiid  com- 
pany, and  for  the  residue  of  the  distance 
it  uses  the  franchises  of  the  I'aterson  and 
Hud.son  railroad  company,  down  to  the  de- 
pot at  jersey  City.  McGrei^^or  v.  Erie  K. 
CV..  35  .v./.  A.  89. 

Such  company  must  be  considered  as 
running  on  the  I.ong  Dock  railroad,  under 
the  i'aterson  and  Hudson  river  charter  rates, 
and  it  cannot  charge  as  a  comm>;ii  carrier. 
An  additional  four  cents  per  hundred  pounds 
for  terminal  expenses  on  freights  received 
at  Jersey  City  or  New  York,  and  upon  all 
freights  from  said  cities,  is  unlawful.  Mc- 
Gr,)r„r  V.  /•■;•/■,'  A'.  Co.,  35  yV.  /.  /„  89. 

2.  Urrjircn  tniiiiel.— Under  N.J.  Act 
of  March  4  and  11,  1858  (Paniph.  L.  pp.204. 
320,  the  Delaware,  L.  tS:  VV.  R.  Co.  has  a 
rignt  of  way  through  the  Hergen  tunnel,  and 


the  consequent  right  to  connect  its  rracks 
with  those  running  through  the  tunnel. 
Under  the  acts  of  1858,  the  ICric  R.  Co.'s 
trains  of  every  description  have  the  right  o( 
precedence  over  those  of  the  Delaware,  I.. 
&  VV.  R.  Co.  through  the  tunnel.  Hut  the 
unlawful  use  of  this  privilege,  with  a  view 
to  embarrass  or  impede  the  Delaware,  I..  iV 
VV.  R.  Co.  in  the  use  of  the  tunnel,  or  the 
road  connected  with  it,  will,  upon  a  proper 
case  being  made,  be  a  ground  of  interler- 
encc  by  the  court.  That  part  of  the  regu- 
lations of  the  Erie  company  giving  prefer- 
ence to  extra  or  irregular  trains,  enjoined. 
J)elawiiri\  L.  (5»  W.  A'.  Co.  v.  Eric  li.  Co., 
21  N.J.  Kq.  298. 

ESCAPE. 

Of  animal  to  traclc,  without  fault  of  owner, 
sec  .Ammai.s,  Injukiks  to,  2!t5. 

—  child  from    control  of   custodian,  when 

contributory  negli|;ence.  .sec  Chii.uken, 
iNjnuKs  ro,  144. 

—  fire,  liability  for,  see  Firks,  80-I>8. 
presumption    that  company  will    not 

permit,  .sec  Firks,  2i>0. 

—  slave,  liability  of  carrier  for,  see  Cakkiack 

OK  Sl.AVIS,  J>. 

—  steam,  frightening  teams  by,  see  Cuoss- 

iNc.s,  Injuriks  TO  I'KKsoNs,  i;rc.,Ar,  Kt. 
liability  to  persons  injured  by,  sec  Car 

RIAOK   OK    I'ASSKNliKKS,    28^S  ;     E.Ml'I.OVES, 
I.NJl'KIKS  TO,    1  74. 

proving  carelessness  in  permitting,  sec 

Death  uy  Wromikli.  Act,  20£». 


ESCHEAT. 

1.  fjaiids  of  for(>i<;ii  corporntioiis, 
when  sul>j<M't  to  uselirat.— If  a  rail- 
road C(5mpany  incorporated  under  the  l.iws 
of  another  state  iias  acquired  and  ImNN 
real  estate  within  I'ennsvlvania,  it  is  incum- 
bent on  th<'  company  to  show  that  it  \va^ 
been  si)ecially  authorized  by  law  to  hold  such 
property.  In  the  absence  of  such  proof  the 
acquisition  anrl  holding  are  illegal  and  sub- 
ject to  escheat  under  the  act  of  April  26, 
1855  (P.  L.  p.  329).  Coin.  V.  A'ew  York.  /,. 
E.  &^  W.  R.  Co.,  30  //;//.  &*  Ell}!;.  R.  Cm.  136, 
114  J 'a.  Sf.  340,  7////.  AV/.  756. 

2.  and  wlion   not.  —  Since  that 

section  of  the  Pa.  Const,  (article  17,  §  5) 
which  forbids  certain  corporations  to  hold 
lands,  except  such  as  may  be  necessary 
for  carrying  on  their  businesses,  affixes  no 
penalty  for  its  violation,  lands  held  by  a 
railway  company  in  violation  thereof  do  not 
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,  see  Carriac.f. 


tliLTcby  escheat  to  the  state,  altliough  the 
franchises  of  the  corporation  are  liable  to 
be  forfcitefl.  Com.  v.  iWiv  Vorl;  L.  E.  &• 
W.  A".  Lo.^MAin.  &•  Eiiji.  R.  dis.  550,  132 
yVt.  St.  591.  19  .///.  Rep.  291.— RlCAI'llRMKD 
IN  Com.  V.  New  York.  L.  E.  &  W.  R.  Co.. 
130  I'a.  St.  457. 

Under  a  sl.iuite  providinj,'  ttiat  all  lands 
he'd  by  corpf)rali()ns  in  violation  thereof 
shall  escheat  to  the  state,  before  there  can 
be  an  escheat  it  must  be  shown  that  the 
coiporatioii  has  the  le^al  or  the  e(|niiable 
title  to  the  lands.  If  it  has  no  title  there 
ran  be  no  escheat.  Com.  v.  AVrc  York.  L. 
i'..  iS-  \y.  A'.  Co..\iAiii.  &*  Eii^.  R.  Cus, 
550,  132  I'a.  St.  591,  19  At  I.  h'fp.  291. 

The  fact  that  a  foreign  railroad  company, 
havinj;  no  license  lo  hold  lanfls  in  I'enn- 
sylvania.  is  the  owner  of  the  entire  capital 
stock  of  a  niiniiiL;  company  incorporated  in 
this  state  and  authorized  to  holil  lands,  docs 
not  render  liable  to  escheat  lands  held  by 
the  mining  company  to  which  tne  railroad 
company  has  neither  le^al  nor  efpiitable 
title.  Com.  v.  Xno  Vor/c,  L.  E.  ij-  W.  R. 
Co.,  139  /'a.  St.  457,  21  At/.  Rep.  528. 

Such  a  holding  of  slock,  being  autlK)rized 
by  law,  cannot  constitute  a  "  device  "  within 
the  meaning  of  section  5,  act  of  .April  26, 
1H5;,  1'.  L.  p.  329,  prcjhibiiing  the  holding  of 
lands  by  certain  corporalions  in  violation  of 
the  provisions  of  the  said  act.  Com.  v.  AWf 
York.  I..  E.  i^  \V.  R.  Co.,  139  /'a.  .9/.  457, 
21  ^It!.  Rt'p.  52S.— OvKKUtJi.iNt;  Com.  v. 
Xew  York,  I..  I',  k  W.  R.  Co..  114  I'a.  St. 
340.  Rk A  I' I' I  KM  I. NO  Com.  7'.  New  York,  L. 
K.  \-  W.  R.  Co..  132  Pa.  St.  591. 

.'{.  l*rov(MMlijigs  by  quo  witrrnnto. — 
In  a  proceeding  by  (/no  i^'tirrauto,  under  the 
Pennsylvania  Act  of  .April  2('),  1S55.  provid- 
ing that  no  foreign  corporation  shall  hold 
real  estate  in  thai  stale  unless  e.\[)ressly  so 
authorized,  to  escheat  certain  real  estate  of 
a  foreign  railroad  comp.iny,  it  is  a  fpiestion 
of  fact  for  the  jury  whether  the  foreign  cor- 
])oralion  has  acquired  ;ind  is  holding  real 
estate  iti  its  own  name,  or  through  a  trustee, 
in  the  name  of  the  corporation  incorporated 
inider  the  law  of  Pennsylvania  pmchased 
and  owned  by  it.  or  by  any  other  device. 
Com.  v.  Xi^ii  York,  L.  E.  &•  IV.  R.  Co.,  30 
Am.  &•  E»^.  R.  Cis.  136,  114  Pii.  St.  340,  7 
,///.  Rep.  756.  —  OVKKRUI.KD  IN  Com.  v. 
New  York.  L.  E.  &  W.  R.  Co..  43  Am.  & 
Eng.  R.  Cas.  550,  132  Pa.  St.  591 ;  Com.  v. 
New  York.  L.  E.  &  W.  R.  Co..  139  Pa.  St. 
457- 


ESCROW. 

Delivery  of  deeds  in,  see  Dkkds,  5. 

subscription  to  stock  in,  see  SuiiscRIP- 

TIONS   It)  SloCK,    XTtTt, 

Voting  stock  deposited  in,  see  S tockik  ilukks, 
17. 


ESTATES. 

What  acquired  in  condemnation  proceed- 
ings, set:  KMiNE.Nr  Domain.  128-132, 
1214. 

—  granted  by  deed,  see  Dkkds,  124-27. 


ESTIMATES. 
Of  company's  engineer,  see  Constkuction  of 
Railways.  r»l -<»."». 

—  damages  to  rental  value,  basis  of.  see 

Ei.r.VAiKi)  Kaiiuavs,   1  *"»."». 

—  engineer,  duty  of  superintendent  to  pay, 

see  .SnM.KisrKM'KNr,  4. 
Power  of  contractor  to  keep  back,  see  Con- 
struction OK  Railways.  8JI. 


ESTOPPEL. 

Against  the  state,  see  .Statk  Aid.  22. 

By  former  suit  against  carrier,  see  Carriage 

OK  Mkiutianmisi,,  .'{:t2. 
By  part  performance,  sec  I.kasf.s.  ktc.  80. 
Of  carrier,  to  deny  receipt  of  goods,  see  Hills 

oj-  Ladiso.  l,"*,  10. 
dispute  shipper's  title,  see  Cakuivc.k 

OK  Mi;i((  MANi.isK,  220,  711. 

—  city,  to  deny  validity  of  bonds,  sec  Munici- 

pal ANu  Local  Aii>,  ;J40,  .'JTS-.'Wl. 

—  director,  by  action   of  board,  sec  Direc- 

tors. Eic,  22. 

—  grantor  of  right  of  way.  see  Eminent  Do- 

MAIN,  225>. 

—  holder,  by  recitals  in  bonds,  see  Mi;nich'Al 

AMI  I,(ic;al  .-Mil,  ;JS.">. 

of  bonds  of  road  aided  by  state,  see 

State  Aii>,  JJ.'J. 

—  landowner,  by  acquiescence  or  laches,  see 

ICminknt  DiiMAiN,  1044. 

—  licensor  to  revoke   license,  sec    License, 

ir>,  10. 

—  stockholders,  by  consenting  to  acts  of  di- 

rectors, see  Consolidai  ion,  EIC,   l.'t. 

to  impeach  corporate  acts,  see  Stock- 
hoi. hers.  r». 

To  appeal,  see  Eminent  DnMAiN,  880. 

—  claim  full  compensation' for  carrying  the 

mails,  see  Carriage  of  Mails,  12. 

—  deny  liability  on  subscription,  see  Sub- 

.sciuPTioNs  TO  Stock,  177. 
preliminary  payment  on  stock  subscrip- 
tion, sec  SuilSi.-Kll'TIONS  TO  STOCK,   134. 

validity  of  corporate  acts,  see  Ultra 

Vires.  O. 
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ESTOPPEL.  1-3. 


To  deny  validity  of  overissued  storV:,  sec 
Stoi'i:,  17. 

—  object  to  repeal  of  charter,  si-c  Ciiak  i  ku, 

iM. 
report   of  commissioners,   sec    V.Mi- 

—  pro(?e  daniaj'es  dincrcut  from  case  made 

by    pleadings,     ^^■•^.■     I-.minkm     Dcimain, 
<i4ti. 

—  question   corpcrate  status,  ai/c  Si;ii>ci;ii'- 

•I'liiNS   I II  S  I  wi  .;     I  i»<». 
priority  of  receivers'   certificates,    sec 

Ki-  i.iM.ns,  io;{. 

—  set  up  defense  in  foreclosure,  stc    Mdur- 

CAI.IS,    lO.'J. 

I.  GENERAL  FRINCIPLES 360 

II.   ESTOFI'£L  BY  EECORD 3'>4 

III.  ESTOPPEL  BY  DEED jOS 

IV.   ESTOPIEL  IN  PAIS 373 

1.  /■:i//.'//ii.'i.'i-  llslopprl,  (Jiiurtxlly.  372 

2.  .L(/in'es(i-iui'  ;  .Issiiit ;    h\i/!- 

Jl/;i/.\';i ;  S/'/tiin- 37 J 

3.  .l,/s  ,'/  .[i^nii/s 379 

4.  ('i>iii/'ri>ii!i'i(S  ;  Coiitrat/s 31S1 

5.  A'r/)/  i:\i'j//,i//iiiis  :  .'h/missions.  383 

I,  GENERAL  PRINCIPLES. 

1.  What  iiiiioiiiil:^  to  an  oslopprl, 

pt'iM-raHy.'' — Wlierc  a  ci)iii]);iiiy  is  sucil  for 
a  i>ei:.  'Hill  injury  where  a  lii'.;li\vay  cmsM's 
its  iiaci;,  it  i.s  i'str)|)|H(l  from  (lenyinj;  lliat 
the  erossiiii;  is  a  public  li'i;luv,i\-.  where  it  is 
coiisinirteij  as  su<ii.  and  as  re<]uiicil  hy  st.it- 
iitc.  and  llie  company  has  invited  tiie  puhlir. 
10  iis(>  it  as  siioli.  if/u'o  i>»  J/.  K.  C'c.  v.  Cox, 
:6  ///.  .l/,/>.  491. 

TIk-  rul(!  that  roiuhiei  by  e)iie  of  the  par- 
lies to  a  transaction  will  not  ; mount  to  an 
r'ito|)pel  if  it  w.is  not  ;i(  companied  by  a  de- 
siL;n  tliat  the  other  |  :.rty  should  act  upon  it, 
and  lias  not  lier^n  fiiliowcd  bv  any  eh,uii;e  in 
the  situation  of  that  jtarty,  ai)pucs  to  the 
retention,  until  sh<irtly  before  suit,  of  nion.'V 
paid  for  a  release  of  datn.iijes  for  personal 
injuries,  i;iven  by  the  plaintilf  when  not  of 
sounil  mind.  Can  nil  v.  MMuhater  &^  A. 
1\.  Ci't/'.,  1 1 1  Muss.  I. 

( •■le  wiio.  witl)o'i>  ri^^hl  and  bv  trespass, 
enti'is  ,iud  oc<iipies  llie  land  of  anotlu'r  can- 
not claim,  bv  roas)!i  of  anythinj^j  ho  may  do 
upon  it,  :iufl  the  owner's  delay  (short  of  tiic 
time  limit<(l  hv  statute)  to  onst  him,  that 
the  owner  is  ostoiiped  to  sc(>k  anv  ai'propri- 
alc,  le!L;al,  or  e(|niial)le  renieth'  in  respect  to 

•Estoppel  in  artliins  tn  cnfoirp  st.itui'irv  lia- 
bility of  sl'ii  kl'  i|  HT'-  I'lf  iorpi>rale  delHs,  see 
note,  3  Am.  S  .  Ri:i'.  S72. 


it.      /r./r-ifA?  V.  Ciiiixt  A'ort/ur/i  R.  Co.,^G 
M.'nn.  505,  41;  .\'.   //'.  Ref).  205. 

One  who  would  be  (.slopped  to  den";,  as 
.'igain.st  a  corporation,  thai  lie  is  a  stock- 
holder  thereof,  will  also  beheld  estopped  as 
a.:;ainst  a  iudi;inent  creditor  c.f  the  corpora- 
tion. I'tslur  V.  y.'/ii^iiian,  y  .,-/;;.•.  &>  ICih^.  R. 
Cixs.  670,  7-;  .I/ii.  13. 

Till;  V'.iuntary  l.ibor  and  e.xpenditnre  bv  a 
city,  upon  a  work  i  hi' performance  of  which, 
by  tile  railroad  company,  had  bi'en  released, 
williout  calling  upon  thecompany  to  do  the 
'vork,  will  not  sustain  an  action  by  the  citv. 
for  labor  .ind  cx|)endil\iie  which  were  volun- 
tary, even  if  the  releasi'  I  y  the  city  was  wiili- 
oui  consideration,  irin'tsfoii  v.  (I'li/ivs/nn 
Cily  R.  Co..  .</.  ZV.i-. 435,  13  .-liii.  Rf.  R,J).  274. 

When,  between  the  time  wlieii  the  ('e- 
fend.uK  app'oprialed  the  lot  in  (piesiion  f.)r 
rii^hl  of  way  purposes,  and  the  trial  in  the 
cu-cuit  court  <jf  an  appeal  taken  from  the 
condemnalioii  prijceedin^s,  the  (lelendaiil 
had  sold  (•crtain  buddings  which  were  on 
the  lot,  to  third  parties,  who  had  removed 
tliem— /(7r/,  that  defei.danl  was  estopjied 
ftoin  claimiiiL;  upon  the  tiial  of  ilu-  ap- 
|ieal.  that  the  bnildmi^s  did  iiol  become  its 
property  bv  virtue  of  the  condeninalion, 
and  that  plaintills  should  not  recover  for 
their  value,  Hollir.j^s'd'ortli  v.  Dcs  Mo,'i:c% 
&*  St.  J..  R.  Co.,  17  //;;/.  (j-^-  /'.iii;.  R.  (-.in, 
r.3  /,■••.■,;  443,  19  .\:    11:  R,/>.  3-5. 

a.  lOstopprl  a;>aiiisl  t  lir  slate.  — 
That  the  state,  as  well  a:;  individuals,  ni,iy 
b(-'  estopjK'd  by  its  acts,  conduct,  sihaice.  and 
ac([nieS(  eiire,  is  I'Stablished  by  a  line  cf 
well  adjudicated  cases.  S.',x/r\\  l'/in(  C-^-  P. 
M.  R.  Co..  S9  M/(Ji.  4S1,  51  A'.  //'.  AV/.  103. 

In  cases  of  oiiblic  grants  of  lands  in  aid 
of  railroads,  the  },;overnn'.ent  is  esto|iped  by 
the  action  of  C()np;ress  from  time  to  time, 
and  the  acts  of  the  duly  auihoiizt-d  a,nenis 
of  the  tjovo.rnment.  and  the  public  records 
made  of  such  acts,  from  allej^inj,'  the  non- 
fnltiimenl  of  the  statutory  conditions  of  the 
grant.  t'niltJ  Slotfs  v.  IKillcs  M/li/.iiy 
Ron  if  Co.,  41  /•(■(/.  Ri/>.  41)3. 

The  dr)ctrine  of  estoppel  cannot  be  in- 
vokefl  against  the  crown.  Huiiipl.tty  v. 
Qiifi-)i,  2  Coti.  Exili.  3'S6. 

\\.  WImmi  ji  «orpora<  ion  is  <\s- 
topped.* — Not  only  ctoppils,  technically 

•  Estoppel  <if  rorpo'-^tion    to  set  I'p    pica  of 

«///»■.»  r7><  1,  sec  verv  f'.iH  iiolc,  20  1,.  I..  A.  7f'f;. 

Il'^tiippcl  o!  iiTnii''..il  icinip..!'v  t'.uciiy  aulliiKiiy 
of  i.lli'  ■  .  .aajKir.ios  t<i  ni;ikc  tliroauli  toiilt;i'  I  '/f 
s!,ipiin-iu,  sec  -15  .Am.  &  Enc.   K.  Cas.  331,  ii/'j/r. 
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so  called,  but  estoppels  ni  f>ais  operate  both 
for  aii'J  atjainst  corjjoratiuiis.  Si'lnia  A-»  T. 
A'.  Co.  V.  7V/A'//,  5  /1/a.  7S7.— yi;oi KU  IN 
H.ill  7'.  SelmaiS:  T.  R.  Co.,  6  Ala.  7.;i. 

Whore  a  C()iii|);iny  issued  as  the  "  Moni- 
j^oiiicry  &  Mobile  K.  Co.,"  and  it  appears  by 
alturncy  and  pleads  to  the  atuion  in  the 
name  i;f  the  "  Monti^oinery  &  M.  K.  Co.,"' 
til;'  idenlity  of  the  tuo  coin|>anies  is  conclu- 
sivelv  adiniiled,  for  tin-  piir[)'>se  of  an  action 
un  tiie  jud'^ineni  rendonul  therein.  Mobilf 
Cr'  /)/.  A*.  Co.  V.   Yeatt's,  67  Ala.  164. 

Where  nm;  r.nlni'Kl  <"'>inp,iny  surcreds  to 
the  ri;^hts  and  property  of  anoliier,  ntattets 
constitniin^  an  cstop|)el  as  ajjainst  the  ori- 
f,'inal  coinpany  may  ap[ily  to  the  puiciias- 
iii;.,'  ciimpany.  i'.dsl  .lla.  I\.  Co.  v.  'I'tiiiussce 
i-"  C.  A'.  A'.  C('..  - M  Am.  (J*  I'lii^.  li.  Ci\s.  363, 
7,S  ./,'■</.  274.— Adiikring  lo  Tennessee  it 
C.  K.  Co.  V.  Kast  Ala.  U.  Co.,  75  AIl  516. 
ki.co.NC'lI.I.N'O  M>rris  &  E.  K.  Co.  .'.  Hi.:ir, 
5  N.  J.  ICi).  635;  Mason  ">.  Mrooklyn  City  iS: 
N.  K.  Co.,  35  Harb.  (X.  \ .)  373;  Atciiison, 
T.  i^  S.  F.  R.  Co.  7'.  MecUlim,  23  Kan.  1^7; 
Win  Wyik  v.  KnevaN,  106  LI.  S.  },(>>:>■,  Camp 
7'.  Canij),  5  Conn.  291,  13  Am.  Di'c.  (^o. 

Where  a  i omp.my  has  not  done  any  work 
in  the  C()ns(rM<  tion  of  its  roar!  for  tiventy- 
tliree  years,  and  durinj^  all,  or  nearly  all,  of 
tiiat  time  there  has  been  no  meeting'  of 
stockholders,  or  election  of  olFicers,  except 
just  before  suit  is  broni;ht,  during  wiiicll 
lime  its  oliicers  h.id  made  a  conveyaiue.  so 
1.11  as  liiev  conld,  of  its  rij^hl  of  way,  to  an- 
oliier con.jiany,  with  llie  express  approval 
of  some  of  tlie  stockholders,  and  without 
ilie  (lissiiil  of  any  at  the  time,  and  after  all 
e.xpectaiion  of  biiildiii!::;  the  road  seems  to 
be  aliandoned,  it  will  be  estopped  from  in- 
tcrferin',;  with  ihe  compleiion  of  ihe  road 
alter  the  imrcliasin).;  cijmp.my  has  e.\pendeil 
l.iri;!':  snms  of  money  in  buildini;  the  road. 
/.///;••  Rock  a—  N,  R,  Co.  V.  Little  Rock,  M. 
R.  JV»  '/'.  R.  Co..  4  .//;/.  il^  k'.ii^'.  A\  Ctis.  392, 
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Co.  .-'.  Kinj;,  lO  Hcav.  630. 

Where  a  company  lias  reco^^nized  a  road 
whieh  crosses  iiv  iiiie  of  railway  as  a  piib- 
iii'  road,  by  eslabli.>liin!,'  and  keepins;  up  a 
crossing;  tlieref)n,  it  \vi!i  not  lie  permitted 
to  f|ueslion  the  public  char.icter  of  such 
road.     M,uk/i,)ir  y.  lloiislon  &>>  T.  C.  A'.  Co., 

I    I'X.  A/>/>.  (L,.\  1  ,is.)  35. 

When'  a  panv  deals  with  a  rorpor.'ition 
in  -ood  faith— the  transaction  is  not  iittiii 
'"•s-~nm\  lie  is  unaware  of  any  defect  of 
•uithority  ur  other  irre;.'ul.irity  on  the  pant 


of  those  acting'  for  the  corporation,  and 
there  is  nothing  to  excite  suspicion  of  such 
defect  or  irie;,'iilarity,  the  corporation  is 
bound  by  the  contract,  althouj,di  such  defect 
or  irrej,ailarity  in  fact  exists.  If  the  con- 
tract can  be  valid  under  any  circumstances, 
an  innocent  jiarty  in  such  a  case  has  a  ris^lit 
t(j  presume  their  existence,  and  the  corpora- 
tion is  esK.ppi'd  lo  deny  them.  Uiiiio  v. 
C/u\\i_i^o  C'^  A'.  //'.  A'.  Co.,  13  //;//.  (jj  A>/v. 
A'.  C.is.  132,  60  ffV.v.  12,  17  A'.  //'.  AV/'.  15.— 
Ri;viKWKi)  IN  Vortoa  v.  Milwaukee,  L.  S. 
iS:  W.  R.  Co.,  iS  Am.  iV  i:nj,'.  R.  Cas.  332, 
62  Wis.  3O7. 

If  a  railway  company  is  j,'uilty  of  an  il- 
lejjalily  bv  workini,'  ste.iinboa's,  not  iieinv; 
authorized  by  law  to  work  them,  it  cannot 
set  u[)such  illeijalily  as  an  answer  to  a  claim 
for  damaj.;es  arising' out  of  the  woi  kini;  of 
such  steamUoals.  Doi-lan  v.  .M i\l!,nui  R. 
Co..  2  .  ///'.  (.  'as.  792,  3  Ry.  ^-^  C.  T.  C>s.  a.vt. 

Where  a  corporation,  relyini;  on  the  pre- 
sum|)tion  that  a  statute  is  constitutional, 
pays  iiujiiey  into  court,  liles  e.xcept  ions,  and 
takes  pos-ession  of  land,  such  acts  .are  to  be 
taken  as  a  ri'//.'A' ami  not  hy  />/■  ii-iii,,i/,  not 
valid  in  part  and  void  in  part;  ;uiil  if  the 
siatute  turns  out  Ix;  uneonstitutional.  no  cs- 
toppi'l  will  arise  ajjainst  such  corporation 
in  conse(iuence  of  com[;lyintj  with  the  stat- 
utory terms,  .sy.  /.('/// V  iii->  .S'.  /•'.  A'.  (i>.\. 
/'.Tiuis  <S-  //  ."'■.•  ■  'ir/ik  Co.,  22  Aw.  i.''-  /•.>.^ 
A".  C<M-.  517,  ).'j  :/o.  307.— Di.vriNct.isiiixt; 
Meilv  7'.  Ziiriuehly,  :^  Ohio  .St.  627;  Wa^,'- 
ner?'.  K.iilway  Co.,  3M  Ohio  St.  32  ;  Redman 
f.  I'hiladplpliia,  m".  .t  M.  R.  Co.,  33  N.  j. 
'■•'1-  '^'5'  OiJoi'lNi;  Richards 7'.  I )es  Moines 
Valley  R.  Co.,  iS  Iowa  26f) ;  Centr.-il  Hranch 
U.  P.  R.  Co.  7'.  Atchison,  T.  (S:  S.  F.  R.  Co., 
2.S  K.in.  453. 

Where  a  company  had  procured  the  riL;!it 
to  widen  their  roadbed  as  first  constructed, 
the  fa<'t  that  they  continued  to  run  car-  for 
a  number  of  years  over  the  road  's  .oii- 
structed  did  not  estop  them  from  u  ide  li'',' 
the  road,  on  the  )^iund  that  tluv  had 
treated  it  as  completed.  Cliilda  v.  Cottral 
R.  Co.,  ^l '\'.  y.  /-.  323.  -nisriNct'isiiiNO 
Morris  iS:  F.  R.  Co.  ■;>.  Central  R.  Co.,  31  N. 
).  L.  206.— Rf,vik\vi;i)  in  St.ite  (Morris  iS: 
F.  R.  Co.,  Pro.s.1  V.  Hudson  Tunnel  R.  Co., 
38  N,  J.  L.  54S. 

.\  company  jirocecded  to  condemn  land, 
and  three  parlies  appearint;  as  claimants  if 
the  land  and  as  entitled  to  the  dama;;es, 
the  comjiatn'  paid  tlu-  monev  into  court,  ;iii  1 
bef'  re  the  Court  had  determined  who  was  en- 
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titled  thereto,  one  of  the  parties  sued  the 
company  for  injuries  resultinj^  from  starting 
a  fiie  on  tlie  right  of  way.  Ih-ld,  tiiat  the 
company  was  not  estopi)e<i  from  denyin^j 
plaiiiiill's  title.  l:ly  v.  Norfolk  Smtthern  K. 
Co.,  1 02  .V.  Car.  42,  8  S.  li.  Rep.  779. 

Tlie  fact  tliat  a  company  has  tal<en  lands 
on  a  part  ot  the  line  to  he  constructed 
uniicr  its  act,  does  not  estop  it  fnjm  show- 
ing in  a  return  to  a  writ  of  mandamus  to 
Compel  it  to  complete  the  railway,  that  the 
capital  had  wox.  been  sut)scril)ed  and  the 
company  could  not  procure  it  to  be  sub- 
scribed. Reg.  V.  Ambi'rgate,  A'.  (S~»  />'.  R. 
Co.,  I  EI.&-BI.  372,  \7 /to:  668,  22  L.  /.  Q. 
J}.  191. 

4.  3Iiini(>ii>aI  forporations.— Where 
a  municipal  corporation  enters  into  a  con- 
tiact  with  respect  to  pri)|)erty  for  depot 
purposes  within  its  powers,  the  doctrine  of 
estoppel  a[)plies  with  the  same  force  as 
a{;air.st  individuals.  Union  Depot  Co.  v.  St. 
Louis,  76  Afo,  393 ;  affirming  8  Mo.  App. 
412. 

A  municipal  corporation  which  has  con- 
tracted that  a  bonus  shall  be  paid  by  a  com- 
pany to  which  it  has  granted  street  lailway 
privileges,  in  lieu  of  taxes,  cannot,  after 
ajjrceing  to  remit  the  bonus  and  to  receive 
the  ta.xes  in  its  place,  and  after  collecting 
such  taxc..  sue  to  recover  the  bonus,  how- 
ever true  it  be  that  the  immunity  fiom  taxes 
was  illegal.  It  cannot  claim  both.  iWiu 
Orleans  v.  Crescent  City  R.  Co.,  40  /hn.  &* 
Eng.  R.  Cas.  281,  41  Lit.  Ann.  904,6  So.  Rep. 
719. 

Commissioners  of  highways  have  no  au- 
thority to  surrender  a  higtiway  to  a  railroati 
company,  upon  tlie  company  constructing  a 
new  highway.  Therefore  a  town  is  not 
estopped  from  prosecuting  the  company  for 
obstructing  the  liighway,  because  it  has  ex- 
pended a  considerable  sum  of  money  in 
building  a  new  highway,  under  an  author- 
ized agreement  with  the  commissioners  of 
highways.  Rice  v.  CJHaigo,  />'.  &^  A'.  R.  Co., 
30  ///.  App.  481.— Quoting  St.  Louis,  A.  & 
T.  II.  R.  Co.  V.  HeileviUe,  122  III.  376. 

The  assessment  of  a  tax  on  land  held 
under  a  railroad  grant,  without  enforcing 
its  collection,  will  not  esto[i  a  county  from 
setting  up  the  claim  that  the  land  includefl 
in  the  grant  was  its  own  property  at  the 
time  of  the  levy,  under  a  swamp  land  grant. 
Page  County  v.  Hiirlington  Sr'  M.  R.  R.  Co., 
40  fo'Uhi  520.— DiSTiNc.uisuK.t)  IN  Howard 
C(;iiiity  T.  Hullis,  49  Iowa  519. 


Where  a  contract  to  convey  swamp  lands 
to  a  railroad  company  required  a  vote  of 
the  electors  to  render  it  binding  on  a 
county,  its  performance  by  the  other  jjarty 
could  not  be  waived  nor  tiie  county  estop|)e<l 
from  denying  such  performance  by  the  ac- 
tion of  its  board  of  supervisors  in  makipjj 
payments  thercnnder.  Hit)  lington.  C.  /i'.  C- 
M .  R.  Co.  V.  Benton  County,  ^U  hr.^^a  8y.  iS  A'. 
VV.  Rep.  797. 

The  fact  tliJit  one  of  several  sinking-fund 
commissioners  of  a  county  holding  stcjck 
was  present  at  a  meeting  of  stockholders  <  f 
the  railroad  company,  at  which  they  adopted 
a  resolution  recommending  that,  in  ord(  r 
to  [irevent  the  lurther  accumulation  fif  in- 
terest stock,  a  dividend  of  one  fourth  of 
one  per  cent.,  payable  in  stock,  be  made,  did 
not  bind  the  county  by  that  recommenda- 
tion. Hut  even  assuming  that  the  countv 
was  fully  represented  at  that  meeting,  that 
recommendation  to  the  board  of  directors 
does  not  estop  the  county  from  claimiii;; 
that  the  declaring  of  the  stock  divi<lcnd  did 
not  stop  the  running  of  interest.  Ilardin 
County  v.  Louisvi/ie  &*  N.  R.  Co.,  92  Ky. 
412,  17  .v.  ;/'.  R.p.  S60. 

Where  a  city  council,  without  the  power, 
atteiapts  to  grant  a  water  right  on  condi- 
tion that  the  grantee  will  cf)ns'!-uct  a  pier, 
the  city  itself  i-^  not  estopped  fro.n  main- 
taining ejectment  against  a  railw.'.y  com- 
pany that  has  succeeded  to  the  righls  of 
the  original  grantee,  to  recover  the  I.md 
and  i)ier.  Mityor,ete.,o/ X.  V.v.  AVti-  )'ork 
C.  &•'  II.  R.  R.  Co.,  53  X.  1 '.  X.  A'.  3S3.  09 
llun  324. 

How  far  a  city  is  estoppecl  from  opening 
a  street  across  a  railway  track  by  its  pre- 
vious course  in  inducing  the  railway  com- 
panv  to  lay  its  track  on  the  faith  that  tlie 
street  would  not  be  opened,  and  how  such 
eitopixl,  if  any,  is  to  be  plf.ided,  (juine. 
iiroiui  /uipii/s  V.  i/'riinii  /\'ap>iits  &^  I .  R.  Co., 
58  Mich.  641,  26  A'.   W.  Rep.  15;. 

n.  <;orporat«'  PxIstriKv.*— .A  corpo- 
ration, by  its  answer  and  appearance  to  the 
merits,  is  estopped  to  deny  its  lorjiorate 
existence.  Sappington  v.  Missouri  /'ac.  R. 
Co.,  14  Mo.  App.  86. 

*  Party  dealing  witli  ile  facto  iiirporation  es- 
to[ipeil  10  ilcny  corpdrate  existence,  see  note, 
20  Am.  it  t-^No!  R.  Cak.  ?37. 

Stibscrilx'r  to  stmk  i>:  estopped  from  dcnyiiiK 
corporate  existence,  see  nnle,  81  .Am.  i)l.c.  .|i)j. 

Stockholders  estopped  from  denying  loipo- 
rate  existi.-ncc  when  sued  (or  unpaid  subbtrip- 
liuns,  .see  note,  3  Am.  St.  Kki'.  S27. 
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A  person  is  estopped  from  denying  the 
existence  of  a  railroad  company  at  the  time 
lie  contracts  witii  it.  If  lie  would  deny  its 
existence  at  a  suhsequeiit  time  he  must 
show  how  it  ceased  to  e.xist.  Jwisfv  v. 
Ch-7.-l>i>iii &^  St.  I..  R.  Co..  10  Iiiif.  I7«. 

Wiiere  at  the  time  of  the  organization  of 
a  (Mrporation  there  was  a  law  in  force  au- 
iliorizinj,'  the  same,  and  after  such  organ- 
ization a  i)erson  contracts  with  the  corpora- 
tion, :'nd  is  suefl  ujion  siicii  contract,  lie  is 
estopped  to  deny  the  existence  of  the  cor- 
poration.    Ihinvnli'c  V.  ('///,',  [.  (S-  /.  R.  Co., 

A  suhscriber  for  stock  is  estopperl  to 
deny  the  e.xisteiice  of  the  corporation,  in 
till-  absence  of  fraud.  .S'/oo/>sv.  ^•rcensburgh 
C  •  /'.  I'lank-Roiui Co.,  10  liid.  47. 

V\  iisre  a  city  heroines  a  siihscrii)er  to  the 
i.i  "  i<  of  a  consolidated  r.iilroad  coinpany, 
and  issues  its  bonds  in  payment  thereof, 
and  is  subsequently  sued  on  the  bonds,  it  is 
estopped  from  flenying  the  e.xisteiice  of  the 
consolidated  company,  or  the  vab'dity  of 
the  pioceeflings  leafling  to  the  consolida- 
tion, !.ewis  V.  Clarendon,  I  Dill.  {V.  S^) 
;,j').  Ouoiivc  flouglas  County  Coin'rs  v. 
l'.-il/s,'94  U.  S.  104. 

\Vhere  an  association  iscioing  business  as 
CMiiinioii  carriers,  under  a  name  that  iiii- 
poiis  a  corpoiMiioii,  and  has  olhccs  and 
'illi(  ers,  such  as  a  coriioration  might  have, 
it  i-.  esto|)pcd  from  denying  its  corporate 
existence  as  to  all  persons  with  whom  it 
contracts.  CLirlcaon  v.  Iitic  &•  A'.  >'.  Di's^ 
f'.if,lt.  6  ///.  A/>/>.  2S4. 

In  the  case  of  the  associates  in  a  corpo- 
rati  >n  ilf  f.iito,  and  those  who  have  had 
(le.iliii;.;s  with  it,  there  is  a  imituiil  estop()el 
resting  upon  broad  grounds  of  right,  jns- 
li -e.  and  equity  wliicli  prevents  the  farmer 
from  denying  and  the  latter  from  disputing 
the  incorpor.ition,  S;oti>  t-woiit  v.  .Ml.  /iii;an 
.//'■  f./iif  A".  Co.,  24  .Mh/i.  389,  4  Am.  Rv. 
R.fi  03. 

Ill  an  action  to  foreclose  a  railroad 
mortgage  given  to  secure  bonds,  a  holder 
of  such  bonds  is  estopped  from  clcnying 
the  I'orporate  existence  of  the  company, 
ll'.illiicy  V,  l.oopnis,  97  If.  S.  146. 

The  plaintilT's  declar.itioii  di'scribiiig  and 
designating  the  defendant  therein  by  a  cor- 
porate name  idoiiticaily  the  same  as  that 
borne  by  two  railway  corfior.itions,  oni!  of 
which  imrpurts  to  liave  been  chartered  by 
an  M'l  of  the  li;i;islature  of  this  state,  and 


the  other  deriving  its  existence  (whctiicr      estopped    A.  from    maintaining    his    suit. 


de  facto  or  de  jure)  from  the  consolidation 
of  ilie  Georgia  corporation  with  two  others, 
one  chartered  by  North  I"  irolina  anil  the 
other  by  South  Carolina,  and  the  consoli- 
dated company  having  expressly  announccfj 
itself  as  the  defendant  in  the  action,  and 
made  defense  thereto,  and  the  ijlainlill 
ha\'ing  recognized  and  litigated  with  it  as 
the  proper  defendant  in  the  suit,  he  cannot, 
on  a  motion  made  by  himself  to  enter  a 
decree  upon  a  special  verdict  found  by  the 
jury,  or  in  resistance  to  a  motion  made  by 
the  consolidated  company  to  enter  a  decree 
in  the  cause,  raise  any  cpiestion  as  to  the 
legality  of  the  consolidaii(jn,  inasmuch  .is 
that  would  be  to  deny  the  existence  of  the 
corporation  which  he  has  recognized  by 
litigating  with  it  as  the  s<ile  defendant  in 
the  accion.  Lester  v.  Cieori^ia,  C.  &^  A'.  A', 
Co..  90  Cm.  S02,  17  .S'.  A".  Rep.  1 13. 

O.  I'lcadiiiK:  nil  «'stopiK'l.— Suit  by 
A.  against  T.  railroad  company  for  the  as- 
sessment of  damages,  on  account  of  the 
taking  by  the  coinpany  for  the  use  of  the 
road,  of  a  lot  in  U.,  belonging  to  A.  The 
sixth  paragraph  of  the  answer  alleged  that 
in  the  year  1852,  -ne  C.  being  in  t!:;;  po.s- 
session  ol  the  lot,  and  claiming  the  owner- 
ship thereof,  with  the  full  knowledge  of  A., 
died,  leaving  a  widow  and  minor  heirs; 
that  one  I),  was  appointed  by  tlu;  proper 
court  guartlian  of  said  luMrs,  who  tllcfl  his 
petition  in  the  li.  court  of  common  pleas, 
for  tlu  sale  of  the  interest  of  said  heirs  in 
the  lot  in  ipiestioii,  procuied  ;in  orrler  of 
sale,  sold  the  lot  to  the  defeaii.ml  at  its  full 
appraised  value,  reported  the  sale  to  the 
court,  wliiili  was  approvefl  ;  that  the  di-- 
fendant  paid  the  purchase  monev  in  full  ; 
that  a  deed  was  ordered,  (\xecuted,  and  ap- 
(iroved  by  the  court;  that  1).  afterwards 
made  a  final  settlement  of  his  said  trust, 
■.\ni\  obtained  a  di?ch.irge  tlierefroni  ;  that 
.afterwards  .\.,  who  was  the  gr;in<lfatlier  of 
said  minor  <"hildren,  having  knowledge  of 
the  facts,  anil  for  the  purpose  of  procuring 
the  full  proceeds  of  said  sale  for  s.iid  chil- 
dren, made  a  voluntary  application  for  their 
guardianship,  and  on  the  day  of  his  ap- 
pointiiK-nt  brought  suit,  as  such  guardian, 
against  I).,  on  his  bond,  setting  out  the  sale 
and  receipt  by  1).  of  the  purcha  ..  money, 
alleging  the  failure  to  pav  over  the  full 
amount  st  receivefl,  and  asking  ,'i  judgment 
for  $Koo,  which  the  companv  insisted  was 
an    allinnation    of    the    jiulicial    sale,    and 

his 
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ffc'/if,  that  the  said  paratjraith  was  not  ^jood 
as  a  plea  in  cstopjjcl,  because  it  did  not 
sh<>w  that  the  T,  railroad  company  pur- 
chased tlic  \u*.,  or  paid  tlie  consideration 
therefor,  on  tiie  laitii  of  some  act  or  state- 
ment of  A.,  or  of  his  silence  umler  cir- 
cumstances iliat  retpiired  hini  to  speak  and 
discic)se  his  title,  nor  any  act  of  said  A.  sub- 
sc(|iH-nl  to  such  purciiase,  which  amounted 
lo  .1  ralilication  of  tjio  sale  made  bv  D. 
I'epre  ll>iuti\  A.  C-^  Si.  L.  R.  Co.  v.  Noniuiii. 

22  llld.  63. 

II.  ESTOPPEL  BY  RECORD. 

7.  Wheiiiiii  «-sl(>|»|u>l  iirjsos. — Where 

the  ilefendanls  altorrify  ai  the  t'-jid  dis- 
ciaims  .1  plea  of  coiiiriluuory  n(.-i,dii.  en('(;  to 
be  in  the  case,  he  will  not  afterwards  be 
heaid  lo  claim  the  contrary.  Jliiiisjn  v. 
W'alnsli  ll'is/iin  A\  Co.,  i-ji  J  A'.  13,  14  .S'. 
W.  Rip.  15. 

Where  an  abutlintj  owner  commences 
[)ro(  tediiij^s  at:;ainst  a  railroad  company  for 
an  iiijuiiciinn  and  for  damai^es,  and  a  stay 
of  til'-  injunction  is  (^r.inted  pendini^  an  ap- 
pciil,  up(jn  the  condition  thai  the  company 
blii)!ilaies  not  to  institute  condemnation 
orni  tcdinjjs,  after  acce|)tinj,'  the  beiu-rns  of 
1  ic  stay,  the  company  cannot  refuse  the 
stipulation  or  attack  tile  d-cree  as  ine<pii- 
',  ble.  Aiiti-yt\\xit  lidtih  dXiiii' Co.  v.  M</>o- 
f>olit.ni  /■:/.  K.  Co.,  49  A'.  )'.  .S".  A'.  375, 06  //u/i 
627,  )//<»/.,  20  X.  )'.  Si//>/>.  819. 

In  tjecttnent  for  lands  which  were  l.i.xed 
as  tile  propi^rty  of  the  plainlilT  company, 
and  s  Id  for  nnn-|iaynienl  of  the  ta.xes,  the 
defendants  who  claim  title  under  such  tax 
sale  arc  estopped  from  claiming  that  tlie 
plaint  i(T  rantioi  recover  because  tin;  ])ateni 
from  ilie  United  States  lias  not  yet  been 
i  sne(l  to  it.  IVtuons/n  C.  l\'.  Co.  v.  ffV»- 
coiis/ii  River  /.nnif  Co.,  71  ll'/s.  94,  36  A'.  W. 
R,p.  .S37. 

'I'he  appearance  t)efori-  the  land  de[>art- 
menl  of  a  railroad  company  to  contest  a 
claim 'if  a  county  to  certain  swam])  lands, 
on  the  tj;round  that  the  departmi-nt  Iiad  no 
jurisdiction  of  the  matter,  does  not  estop 
the  coitipany  from  makinij;  oilier  objections 
to  the  claim  in  a  difTerent  forum,  /iuriiit 
I'.-sta  Coini/yw  /<i\>,i  /'.t/Zs  &^  .V.  C.  R.  Co.. 
22  //w.  &^  r.i/c-  R.  Cas.  178,  112  U.  S.  16$, 
5  Sit/-.  Ct.  R,f>.  ,S.p 

Wlierc  a  company  h;is  contracted  with 
one  of  its  directors  for  the  construction  of 
its  r.i  Iroad.  the  company  is  not  estopped  to 
deny  the  validity  of  a  contract  entered  into 


i.i  its  name  by  such  director  witli  third  per- 
sons to  construct  the  road,  it  it  liad  no 
knowled^'e  of  such  contract  at  the  time 
when  the  woi  k  was  done  thereunder,  al- 
llioutjii  it  may  have  been  jjarnishcd  in  a 
suitaj^ainsi  such  tliird  persons, and  estimates 
for  one  month  furnisiied  by  tiie  director's 
eny;ineer  showed  that  the  contractors  had 
done  work  on  the  railroad.  AlUmoiit^  v. 
Simmons,  ^y  A'/i.S^  Eiii^.  K.  Cas.  400,  124 
liui.  109.  23  A'.  E.  Rip.  70s. 

When  an  execution  against  a  company  is 
returned  unsatisfied,  aiul  an  action  is  com- 
menced fo>r  .1  temporary  receiver  to  seques- 
trate tlie  company's  property,  and  on  nuv 
tion  of  the  company  the  jiidirment  is 
opened,  allowintj  it  to  ap.iear  and  defend, 
but  ■)tiiiiuiinf;  the  receiver,  the  fact  that 
the  company  accepts  tlie  beiutits  of  the 
order  allowiiii.'  it  t(j  appear  and  defend  does 
not  estop  it  from  appealiniij  from  the  por- 
tion of  the  order  continuint,'  the  receiver. 
Rodhourn  v.  Ulica,  J.  &^  E.  R.  Co.,  28  /inn 
(A-.   }'.)  369. 

.\  ])lea  in  bar  of  an  appeal  set  forth  tliat, 
before  the  commencement  of  th''  action  in 
which  the  judi;ment  was  rc-ndered  frcjin 
whirii  til!'  appeal  was  ta^.en,  the  appellant 
had  appropriated  land  for  the  use  of  a  rail- 
way corporation;  that  an  appraisement  was 
made  accordin<^  to  law;  that  exce[)iiciiis 
were  tilt  d  lo  the  appr.iisement  ;  thai  tri;il 
w^is  hid  in  the  A.  circuit  court,  and  indj^- 
ment  rendered  for  a|i]>ellce's  testator  in  a 
sum  in  ex<'ess  of  the  appraisement  ;  that 
the  case  was  appealed  to  tin-  supreme  court, 
and  the  judtjment  reversed;  that  after  iIk 
reversal  the  venue  was  chan.<;cd  to  W. 
county,  where  appellant,  over  a[)pellee's  ob- 
jection, dismissed  the  condemnation  pio- 
ccedini^s;  that  thereupon  iippellee  in-ii- 
tiited  this  action  in  the  superior  (  otirl  of  A. 
county,  ;>nd  recovereil  the  iudiiinent  from 
which  this  appeal  is  prosecuted  ;  ih.il  an 
appeal  was  taken  by  ap()ellee  from  the  onlir 
dismissinn  the  conflemnalion  proi-eedini.r ; 
tii.it  after  the  a(>peal  of  appellee  had  been 
perfected,  the  appellant,  in  the  [)resent  tase, 
tiled  a  plea  in  bar  of  apjiellee's  appeal, 
alleyini;  therein  tlic  recovery  of  the  judi;- 
ment  in  this  cause;  that  it  w.is  f<ir  the  same 
cause  of  action  involved  in  tin  (ondemna- 
tion  i)roceediiip;s ;  that  this  jilea  of  appel- 
lant was  held  i^ood  on  demurrer,  and  ap- 
pellee f.aiiinfj;  to  reply,  fl'e  supreme  court 
f^ave  a[)pellaiit  judi^ment  on  demtnrcr,  and 
liismissed   the  appeal.     //<//,  on  di  iiiurnr 
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/ortli  that, 


to  such  pica,  that  the  facts  pleader!  do  not 
coiisiiuitc:  an  eslo)  pel  by  reconi,  or  ///  fxiis; 
anil  that  what  ;ippellant  did  do  was  siin[)ly 
to  :i^sert  the  icj;al  rii,dit  to  be  relieved  from 
tile  hunleii  )f  wiiyiiij;  two  suits  for  the  same 
cans;  of  action.  /'i//sl>iir<^/i,  I'l.  //'.  o^  C. 
/.'.  Co.  V.  Swinney,  17  Am.  e>»  l-Hf^.  K.  Cus. 
134,91  /«</.  309- 

<S.  Awiinis  in  coiMlciiinatinii  pro- 
ft'«'(liii;;s.  -Wliere  a  company  which  had 
1)0011  i^raiited  a  ri<,'ht  of  way  over  the  public 
laiids  of  tlie  United  States,  and  also  power 
to  condemn  such  rii^h.t  'icr  the  lands  of 
l)rivatc  parties,  had  c<)n(H'mned  a  riglit  of 
way  over  public  land  of  whicii  one  was  in 
pos3''Ssion  under  the  preemption  laws  of 
the  United  State-;,  and  had  paid  the  money 
into  court  for  the  owner,  it  could  not, 
after  the  occupant  iuul  received  his  patent, 
CDiitest  his  r'yiii  to  til':;  money.  Xotlicrn 
. ',!,-.  A".  C,>.  V,  JackoiM!,  6  Dak.  236,  50  .V. 
]V,  Kf/y.  123. 

If  a  company  |)revail  upon  a  party  to 
wiiom  a  verdict  of  condemnatioji  has  been 
iiuniste<l  for  delivery  to  the  prdper  custo- 
dian to  suppress  it,  it  cannot  afterward  take 
ailvanta<je  of  its  own  wrony  by  insistinjj; 
that  an  actual  return  was  necessary  to  i;ive 
it  validity  as  a  final  and  complete  adjudica- 
tion. West  v.  West  &^  /■'.  A'.  Co.,  20  Am. 
<S^  Eiii;.  R.  Cas.  402,  61  Mt'ss.  536. 

Where  complainant,  in  a  suit  to  enjoin  an 
entry  upon  condemned  lands,  claimed  and 
trealei!  them  as  his  own,  and  claim(;d  and 
was  allowed  compensation  for  a  ])ier  fur  a 
biidjjc  constructed  by  another  comp.my 
which  he  now  allet;ed  had  cinidemned  the 
lands,  he  is  estoi)pe(l  from  settinjj;  up  the 
award  in  iIk;  procecdinsjs  instituted  by  the 
latter  com|)any  as  a  bar  to  the  rit;hi  of  the 
second  comiiany  to  ajjain  cotidemn  1  he  lamls. 
T> iiini'.tr  v.  J\niisy/;'(>ii/\t,  /'.  ^^  />'.  A'.  Co., 

'•^'•y>  39  -'"'•  '^  /'".<•  /»'•  <^"''f-  124,  17  y///. 
I\'ff>.  967. 

Where  .t  company  and  a  landowner  tiiu- 
tnallv  a-^ree  to  arbitrate  tlic  (piesiion  of  the 
amount  of  damauteF.  that  shall  be  paid  f<ir  a 
rii^ht  of  way,  after  the  company  has  entered 
upon  the  l.md  and  is  sued  for  the  amount  of 
the  award,  it  is  estopjied  from  dis|)ulini;  the 
landowner'stitle,  unless  it  claims  that  it  has 
cotne  into  possession  <if  an  arlverse  or  para 
mount  title,  /.it  Crossr  iS-  M.  A".  Co.  v.  See- 
^'•>-.  4  U'/s.  268. 

A  statute  authorized  railroad  companies 
to  take  penorally  one  hundred  feet  for  a 
right  of  way,  and    more   for   depots,  etc., 


where  it  was  necessary.  A  company  insti- 
tuted proceedings  to  condemn  city  lots  ex- 
tending beyond  one  hundred  feet,  and  the 
l.mdowiier  a|)[)caled  to  the  circuit  court, 
wiiere  his  damages  were  fi.xed  and  paid  for 
the  full  limits  of  the  lots.  //,/</,  that  tiie 
landowner  was  estojiped  from  alleging  that 
the  company  had  exceeded  its  power,  or 
from  claiming  that  any  jxirtion  of  tlie  land 
was  not  held  for  railroad  iiurjioses.  Hnriis 
\.  MiliLhiukcc  &*  M.  A'.  Co.,  9  U'/s.  450. — 
DisTlNdUisHl.i)  i.N  State  7'.  Baker,  17  Am. 

6  ling.  !•!.  Cas.  15,  20  Fla.  616. 

{».  .1  iKi^niciit.s  iiiid  dr«"rt*<'.s.— A  judg- 
ment by  default  against  a  county  for  the 
amount  of  bi^nds  issued  to  the  stock  of  a 
railroad  estops  the  county  from  sitting  up, 
in  a  siibseipient  pruceediiig  for  a  man- 
damn?  to  compel  the  levying  of  a  ta.\  to  pay 
the  judgment,  the  invalidity  of  llie  bonds, 
or  that  they  were  not  isMiiid  iiiKier  the  gen- 
eral railroad  law  of  the  state.  I ')/./,,/ .^'/d/r.f 
i:v  >i/.  V.  J\J!i>.v  CoiiiUy  Court,  122  C.  S.  306, 

7  Sti/>.  Ct.  i\f/>.  1171. 

If  tlie  petitioner  in  a  condemnation  pro- 
ceeding, Willi  knowleilge  that  the  jiKigment 
embraces  only  a  part  of  the  land  sought  to 
be  condemned,  pays  over  the  amouni  of  '.lie 
judgment  to  the  county  treasurer,  this  will 
estop  such  jx-titioner  from  claiming  that  the 
money  "deposited  w.is  for  other  property 
than  that  described  in  the  verdict  and  judg- 
ment. Lhiion  .Mitt.  L.  Iiis.  Co.  v.  SU-e,  1  ^3 
///.  37.  12  X.  /•;.  AV/..  541. 

Where  the  |)laintilf  h  id,  in  a  former  ac- 
tion, recovered  d, images  of  the  defendant 
for  injuries  1  iiis  land  caused  by  lloodintj 
the  same,  the  same  cansijs  continiiing.  and 
the  same  damages  accruing  to  plaintilf  as  a 
result,  in  a  subsecpienl  action  to  reaver  for 
subse(|'ient  damages  the  defendant  will  be 
estopped  fiom  denying  d.images  as  a  result 
from  the  coniiniiing  c;iuseof  such  damages. 
n.tti-  V.  Xr.uVoih  C.  A'.  Co..  yj  X.  Y.  472.— 
Ckitk  isim;  M.dion  v.  New  York  C.  R. 
Co..  2.J  N.  V.  65.S.  — Kkvii.wi.ii  in  Uline  ?'. 
New  York  C.  iV  11.  R.  R.  Co..  23  Am.  >>;: 
iMig   R.  Cas.  3.  loi   N.  Y.  98.  4  N.  E.  I^ep. 

53''--, 

Where  :•  companv  instilMies  condemna- 
tion proceedings,  and  the  landowner  afipe.ils 
from  the  awaif!  of  the  commissioners,  and 
obtains  a  judgment  for  the  value  of  the  land 
on  ajipial,  after  payment  of  the  amount  of 
the  judgment  he  is  estopped  from  settinjf 
up  any  claim  Mi  the  I.mds  so  long  as  the 
company  continues   to   u.se   them  for  rail- 
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road  purposes,  as  prescribed  by  its  charter. 
Dod^e  V.  Hunts,  6  Wis.  514. 

\Vliere  the  property  of  a  railroad  com- 
pany is  sold  under  a  mortj^age  after  a  judg- 
ment has  been  obtained  against  it  for  land 
damages,  the  purchasing  company  that  suc- 
ceeds to  the  land  is  liable  for  the  amount 
of  the  judgment,  and  is  estopped  from  de- 
nying the  landowner's  right  to  claim  the 
amount.  Pfcijtr  \.  Sheboygan  Sr*  F.  dit  L. 
/'.  Co.,  18  Wis.  155. 

The  purchaser  of  railroad  property  under 
a  foreclosure  decree  is  not  entitled  to  tlie 
hprielVt  of  an  estoppel  which  would  result 
(run;  a  ficcrcc  entered  in  a  suit  b.-gun  by 
stockholders  of  the  company  to  res  rain  the 
rolled  ion  of  certain  taxes  on  tlie  railroad 
property  after  tlic  mortgage  was  cxccutrd. 
Kfokiik  &-  W.  A'.  Co.  V.  Scot  land  County,  152 
U.  S.  31S,  14  Sup.  Ct.  h'l/i.  605. 

Judgment  upon  an  inquisition  under  the 
compcns.ition  clauses  of  the  Liuids  Clauses 
Act  i<V45  docs  not  estop  the  company,  in 
an  action  u[)on  the  judgment,  from  denying 
that  tiie  lands  were  ilamagcd.  Hut  where 
the  damages  awardctl  exceed  ^50,  the  com- 
pany is  estop[)ed  from  denying  that  the 
claimant  is  entitled  to  compensation  ex- 
ceeding ^501.  AVod  V.  I'ictoi lit  Station  &^ 
P.  K.  Co.,  I  //.  <r-  C.  826,  It    //'.  K.  1032. 

Two  actions  on  the  case  were  brought  in 
the  snme  court  at  the  same  time,  by  the 
same  plaintilT  against  the  same  defendant. 
The  same  act  of  the  defendant  was  charged 
as  tlic  cause  of  the  damage  in  each  case; 
but  the  damage  in  one  case  was  charged  to 
be  to  the  piaintifT's  land,  and  in  the  otlier  to 
the  crojjs  grown  and  growing  upon  it.  The 
case  as  to  the  crops  was  the  first  tried,  and 
the  eviflcnce  was  as  to  the  crops,  and  there 
was  a  verdict  anfl  judgment  for  the  dcfcnrl- 
ant.  //(/</,  tliat  such  verdict  and  jud'^metit 
(ould  not  be  set  uj)  as  an  estop|)el  to  the 
|)laintill  in  the  other  action  for  damage-;  to 
the  land.  Soutltside  R.  Co.  v.  Daniel,  10 
Ci.itt.  (I'o.)  U4. 

10.  Miiniripal  onliiiaiicos  niid 
rorords.— Where  a  citv  fails  to  provide 
any  t)ook  for  the  rcrorrl  of  its  ordinances, 
but  its  firdinancps,  after  their  passage  and 
apjuoval,  are  placed  and  kept  on  file  in  the 
ofTice  of  tiie  ritv  clerk,  and  a  third  party 
obtains  a  dulv  certified  copy  of  an  ordi- 
nance so  placed  and  kept  on  file,  and  acts 
in  good  faith  upon  such  ordinance,  and  is 
induced  partly  thTcby  to  make  a  'arge 
ex|"'nditure    of    money,   in    a    subsequfmt 


controversy  between  such  city  and  such 
third  parties  or  their  assigns,  the  rule  of 
equitable  estoppel  will  ap|)ly  to  such  city, 
and  the  due  passage  and  existence  of  the 
ordinance  may  be  shown  by  parol  testi- 
mony. Troy  V.  Atc/tison  &^  A.  A',  Co.,  13 
A'an.  70. 

The  records  of  a  city  council,  denying  a 
petition  for  aid  to  a  railroad,  must  be  jire- 
sumed  to  have  come  to  the  knowledge  ni 
the  railroad  company,  and  it  cannot  suc- 
cessfully aver,  by  way  of  estoppel  to  a  suit 
by  a  taxi)aycr  to  cancel  bonds  afterwards, 
without  authority,  issued  as  such  aid,  that 
it  had,  on  faith  in  their  '.alidity,  issued 
sto.-k  to  the  city  and  entered  into  contracts 
for  the  construction  of  its  road,  A/adiwn 
V.  Sntit/t,  83  ///(/.  502. 

11.  C'orporiit*^  records.— The  min- 
utes of  a  meeting  of  the  directors  of  a 
company  showed  that  a  resolution  dei  Jar- 
ing  a  diviiiend  was  olTered  aiul  seconded, 
but  failed  to  show  that  it  was  ever  voted 
upon  or  adopted.  The  evidence  showed 
that  the  otllcers  of  the  company  acted  iipun 
the  assumption  that  the  resolution  was 
adopted,  and  that  all  the  stockholders  save 
one  were  i)erinitie(l  to  draw  their  /';•</  >;itu 
of  the  dividend,  in  accordance  with  the 
resolution.  The  companv  never  disclaimed 
the  action  of  its  othcers  iti  i)aying  the  dixi- 
dend.  In  a  suit  by  the  uni)aid  stock- 
holder to  recover  his  share  of  the  divideixl 
— /ic-/d.  that  the  company  was  estojiped  to 
deny  tliat  the  resolution  was  ado|iti(|. 
Sout/i7ffsttrn..l.  ir'  I.  T.  I\.  Co.  v.  Mail  in, 
57  Ark.  355,  21  S.  W.  Ki'p.  465. 

12.  .Mh'^atioiiH  in  idoiidings.— (i) 
Wlii'ii  raisi-  an  cslopptl.~\  petition  bv  a 
railrf)ad  Cf)mpany  to  condemn  whateve- 
"property  rights,  interests,  or  privileges"  a 
defendant  corporation  may  have  in  certain 
streets  bv  contract  with  the  citv,  admits 
the  legiilitv  of  that  contrai  t,  and  estops  the 
petitioner  from  insisting  that  defendant  has 
no  interest  in  that  ulich  is  sought  to  be 
condemned.  Mftropolititn  Citv  R.  Co.  v. 
Cliicaii^^o  W.  /).  A'.  Co.,ii7  Jil.  317,  19  Am. 
Ky.  Rep.  64. 

A  petition  fded  by  defendant  companv  to 
acquire  land  was  verified  li\  the  coni;..iny  h 
general  land  agent.  The  l.indnwner  ap- 
peared, and  without  making  any  objection 
to  the  verification,  filed  ail  answer  and 
thereafter  consenteri  to  a  referm,  c.  //,/,/, 
that  he  thereby  waived  the  right  to  nfijcct 
that  the  land  agent  was  not  an  otilcer  of 
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the  company  and  under  the  statute  could 
not  verify  the  petition.  In  re  A'e'U)  ]'orA-,  L. 
(5-  //'.  R.  Co.,  33  Hun  (N.  )'.)  148;  nffirmed 
(?)  98  N.  v.  664. 

In  an  action  to  enjoin  the  construction  of 
an  underground  railroad,  the  complaint 
rliarRcd  tliat  the  defendant  claimed  to  be  a 
rorpDration  under  two  specified  statutes; 
hut  that  it  could  not  avail  itself  of  the 
hcnelUs  of  the  second  statute  by  reason  of 
its  failure  to  construct  the  portion  of  its 
road  rc(juired  by  the  statute  within  the 
tinip  specitied  therein.  Held,  that  plaintiffs 
could  not  raise  the  further  objection,  on 
demurrer,  that  the  statute  had  become  in- 
operative because  the  company  had  failed 
to  accept  its  i)rovisions.  Astor  v.  A'no 
York  Afnuic  l\.  Co.,  i  N.  Y.  Siipf>.  174.— 
I'or.i.owKii  IN  Mailcy  7'.  New  York  Arcade 
R.  Co.,  I  N.  Y.  Siipp.  304. 

In  an  action  by  itic  heirs  at  law  of  a  testator 
.iijaiiist  a  company,  to  enjoin  the  construc- 
tion of  its  road  across  the  lands  of  testator, 
devised  to  his  widow,  but  claimed  by  plain- 
tilTs  as  rcsi'lu.iry  devisees,  the  complaint 
allejjed  that  the  widow,  now  fleceased,  in- 
testate, had  renounced  her  devise  and 
claimed  dower  in  all  of  her  husband's 
lands.  Held,  in  a  subsequent  acli<in  be- 
tween the  same  parties,  that  they  coidd  not 
(liny  this  allej^ation  and  claim  as  heirs  at 
law  of  their  mother.  Toinplnts  v.  /iiii^ustii 
G^  A'.  A'.  Co.,  21  S,>.  Car.  420. 

(2)  When  do  not  estop. — The  corporation 
is  not  estopped  by  the  acts  of  individual 
stnckholdcrs,  who.  bcint,'  admitted  as  par- 
ties to  a  suit  wherein  the  corporation  was  a 
party,  lili'd  pleadings  tiiercin  (or  thcmsi-lves 
only,  and  not  for  the  corporation.  The 
cnriior.ition  is  not  bound  or  estopj)ed  by 
till' action  of  the  court  on  such  ])lcadin(;s, 
alihoutjh  they  may  have  set  up  the  same 
a  ts  .IS  grounds  for  relief  that  are  afterward 
rc'lii'd  ni-on  by  the  corporation  in  anotiier 
suit.  Covini:;ton  t^  L.  R.  Co.  v.  Hoivler,  9 
Ihiih  (Ky.)  46S. 

Where  a  majority  of  the  votes  cast  at  an 
election  were  in  favor  of  a  sid>scription, 
and  on  bill  tiled  bv  citixens  to  enjoin  the 
subscription,  and  to  liavc  the  election  de- 
clared void  ot»  the  j:;roiind  of  fratid  and 
illi't^al  Viites.  and  because  a  majontv  of  tlie 
lii^al  votes  c.i  t  were  against  snIiBcriplion, 
the  board  of  sujiervisors  answered,  traveis- 
ing  and  denying  all  Iraudulent  and  illct>al 
Voting  at  an  election,  antl  averrinir  that  a 
majority  of  the  legal  votes  were  in  favor  of 


the  subscription,  and  that  the  board  in- 
tended to  t  .ak^;  the  subscripticjn  and  issue 
bonds  there  tor  Held,  on  mauflamus  to 
compel  the  sui  icription,  that  the  state- 
ments in  the  ar  swer,  not  beinj^  sworn  to, 
could  not  be  held  to  be  an  estoppel  and 
conclusion  upon  the  county.  J\o/>le  e.v  rel, 
V.  Loi^iin  County  Sup'rs,  63  ///.  374. — Dl.s- 
TiNdUisHKi)  IN  reijplu  ex  rel.  v.  Cass 
County,  "n  III.  43S. 

A  plaintitf  suing  a  comjjany  alle>j;ed  that 
both  he  and  the  company  were  non-resi- 
dents, but  of  the  same  state,  and  in  a  motion 
to  secure  costs,  the  company,  relying?  upon 
this  statement,  made  an  all'idavit  stating  the 
same  fact;  but  afterward  ascertained  that 
plaintid  was  a  citizen  of  the  slate  where 
suit  was  brought,  iind  Ided  a  petition  fi)r  re- 
moval to  a  federa!  court.  Held,  that  the 
company  was  not  estopped  by  its  allidavit 
from  asserting  the  fact.  Olile  v.  Cliimt^o  &• 
A'.  ]]'.  R.  Co.,G\  lo-.ua  599,21  A'.  W.  Rep. 
101. 

In  1S72  the  ()laintifTs  entered  into  a  con- 
tract with  the  M.  C.  &  N.  W.  K.  Co.  to 
furnish  ties  and  timber  for  the  construction 
of  its  road  from  Minersville,  Mo..  toOswcgo, 
Kan.  The  contract  provided  for  the  deliv- 
ery of  the  tics  and  lind)er  along  the  right 
of  way,  sid)ject  to  the  inspection  iiiid  ac- 
cptance  of  the  chief  engineer  of  the  com- 
pany. Pursuant  to  such  contract  they  rlid 
deliver  a  large  amount  of  the  ties  and  tim- 
ber, wdiicli  actually  went  into  the  construc- 
tion of  the  roadbed  between  Minersville 
and  Urownsville,  Kan.  When  the  track  had 
reachefl  Ihownsville  the  company  became 
bankrui)t,  and  it  stopped  work.  Ikyotid 
Hrownsville.  and  between  it  and  Oswego, 
plaintifTs  liatl  jilaced  along  the  right  of  way 
other  ties  and  timber.  Th'Ti'after  plaintitTs, 
believing  that  they  could  enforce  a  me- 
chanic's lien  for  all  material  delivered  and 
used  in  the  construction  o(  the  roadbed 
within  the  limits  of  the  state,  (lied  a  state- 
ment for  a  lien  with  the  clerk  of  the  dis- 
trict court  of  Cherokee  county,  and  cc^m- 
menced  suit  to  ff)reclose  such  attempted 
lien.  The  petition  counterl  on  ties  .and 
timber  flelivered  and  accepted.  It  alleged 
that  the  ties  and  timber  sued  for  ha<l  been 
delivered  and  used  in  the  construction  of 
th(!  roadl.H'd  in  Kansas,  and  counted  for 
more  ties  and  limber  tiian  had  in  fact  been 
delivered  in  Kansas,  even  including  the  ties 
and  timljer  placed  along  the  right  of  way 
west  of   Hrownsville,  and   not  then   used. 
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That  suit  went  to  trinl  and  ju(!j;jmcnt,  re- 
sult ini;  in  a  pcisDn^il  ju'l.i^nient  a,L;;iinst  the 
ciiMipiiny,  1)111  f.iiliM;:^  to  i'stal)li.sli  a  lion. 
Ilrlii,  in  a  snlisci|Ui-ni  controversy  ahont 
till-  lies  and  liinln  r  |)lai(;(l  ainnt;  tin:  \'v^\\X. 
of  way  West  of  iirownsvillc,  llial  iilaiiililis 
wore  not  estopped  l)y  the  allej4;'.tions  in  the 
lien  stalenicnl  or  petition  from  showing  by 
[)aro!  lesiiinony  tliat  said  action  was  simply 
for  t;...i  and  limber  d'livcred,  ai('("[)ted,  and 
used,  and  did  not  enilir.ice  tlic  ties  .mil 
tinilier  wst  of  Urownsvilii;,  and  wliich  ilicy 
iiisisiiMl  iiad  never  Ix-ini  inspected  or  ao 
(•ept(d  by  tile  company,  llob.iit  v.  Ihers, 
2(>  A'.///.  329. 

A  town  was  sued  on  itsii'inds,  issued  for 
railioad  stock  aiul  answered  adrnittintj  its 
li.ibility.  Snl)Se<pient  to  tiie  answer  the 
Company  made  a  cli.mj^e  in  the  cliaracter 
of  it-  road,  sucli  .is  to  reli-ase  noii-assentiniL,' 
sto(  kiiolders,  and  liic  facts  sliowiiii,'  the 
chani^e  in  the  line  of  the  road  were  set  np 
by  an  amended  C'm;>laint.  //<7i/,  th.it  the 
town  was  not  estopped  by  its  first  answer 
from  <lenyin.ii  its  li.ibility  upon  its  subscrip- 
tion lo  the  slo(  k.     A'lfscHV.  /'t»/  U'ii.\/i/iijf- 

(oii,  37  nvv.  ifi8. 

Ill,  ESTOPPEL  BY  DEED. 

l.'l.  iSraiitoru'lM'iM'sloppiMl.— { I)  /// 

f^eiu'itil. — A  reli;ase  nnder  the  corporate  seal, 
and  pn.portin^  to  be  signed  by  t!ie  presi- 
rlent  of  a  railroad  lorpor.ition,  and  exhibited 
iti  romt  by  it  as  its  act,  is  binding  npon  the 
Corporation  in  any  snil  ai;ainsi  the  parties 
to  whom  it  was  i;iven.  iV.Ci.y^.v  v.  lufllinioyf 
&^  W.R.Co..  10  .)/,/.  268.— (Jt;<)iiN(;  I'liila- 
delphia,  \V.  &  W.  U.  Co.~7/.  Howard.  13 
How.  (U.  S.)  307. 

Where  a  town  site  and  a  common  are  ded- 
icated by  the  state,  the  purposes  of  the 
common  bi'ini;  consistent  with  its  us(!  as  a 
railroad  station,  and  the  city  has  [granted  a 
portion  of  it  to  a  company  for  station  pur- 
poses, and  the  state  snbse([nenllv  vc<ls  liic 
lef^al  title  <jf  the  common  in  trustees  for  use 
of  the  city,  they  will  take  it  subject  to  the 
fjrant  for  railroad  purposes.  C>iUi<ford  v. 
Mohil,-  C-^  a.  li.  C,:,  (>7  G,i.  405. 

Where  the  chart<;r  of  a  company  author- 
izes It  to  take  land  for  a  ri^ht  of  way  not  to 
exceed  cij^hty  feet  in  width,  and  a  land- 
owner conveys  it  a  ri);ht  of  way  without 
specifjinjj  the  width,  hut  subsequently 
plats  the  adjoining  lands  into  town  lots 
bordcriiifj  on  a  desifjnatcd  ripht  of  way 
eighty  feet  wide,  neither  he  nor  those  hold- 


ing under  him  can  object  to  the  company's 

usinsL;  the  full  eiL;hty  feet  whenever  it  may 
choose.  tli(>n.i;h  the  whole  of  the  wiilili  was 
not  at  fust  actually  ai)pro[jriated  for  ti.,ck 
purposes.  l)tdi\iiiapolh,  I'.  &^  C.  J\.  Cc.  v. 
A'lif/,  3  /-/w.  <^  lint,''.  A".  C'<i.i.  l.'-;2,6y  /mi.  4.^4, 

I'lic  heirs  of  the  grantor  to  the  comp.'inv, 
and  their  t;rantee5. are  estojjped  by  hisdeeii 
from  .setli"<4  up  an  adverse  title  derived 
fiom  poss:  ssioii  a'one.as  aij.iinst  hisLiranlei 
and  tliose  claiming;  under  it.  L\is/itna)i  v. 
'hownUf,  I  2.S  /;.',/.  20C.,  27  ,\'.  A",  i;,-p,  560. 

Where  a  railroad  iias  been  constructcil 
anrl  in  oj)eration  for  several  years,  and  tlic 
landowner  conveys  the  conipanv  the  land 
on  which  its  track  is  alieady  laid,  iiicIudiuL; 
an  endKinkment  over  swampy  lantl  which 
obstructs  the  drainatje,  Ins  deed  will  be 
deemed  as  a  license  ol  tin'  obstrui  lion,  and 
he  is  estoi)|.ed  from  cLiimiiig  dam;iL;('s  tor 
tin;  dainmin;,' n[)  of  the  water.  Mit\u/v  v. 
S/.  I'iUi!,  M.  &-  M.  A'.  Lo.,  14  Am.  &~>  Jint;. 
A*.  Can.  297,  31  At //III.  278.  17  A'.  //'.  AV/. 
616.— Foi.i.oWKU  IN  Radke  -,'.  Minneapo- 
lis fi  St.  L.  U.  Co..  41  Minn.  350,  43  N.  W. 
Hep.  6. 

l!y  conveying;  to  a  company  the  land  upon 
which  its  road  has  been  previously  con- 
structed, a  landowner  is  presumed  as  hav- 
intf  consented  to  the  m.iiiitenance  of  the 
road.  ailliou,<.;h  dam.iyi;  may  result  to  his 
adjacent  lands,  and  lie  cannot  recover  for 
damaj^es  from  causes  e.xisiinj:;  at  the  time 
of  the  conveyance.  RiufAr  v.  Mtiitu\i/'ol!s 
Cr*  St.  L.  A".  Co.,  41  Minn.  350,  43  A'.  W. 
l\fp.  6.— Foi.l.owim;  McCarty  v.  St.  Taul, 
M.  .1-  M.  K.  Co..  31  Minn.  278,  17  N.  W. 
Kep.  616. 

Althouy;!)  a  party  cannot  divest  !i  niii  II 
of  a  freehold  estate  by  parol,  \et  he  inav, 
without  wriiini;,  »o  conduct  himself  with 
reference  to  it  that  he  wil!  be  estopjii'd 
afterwards  to  assert  a  claim  thereto;  ami 
this  doctrine  of  estoppel  i.s  applied  without 
reference  to  the  provisions  of  the  statute 
of  frauds.  /  ickshiii)^  &*  M .  A'.  Co.  v.  A'lii^s- 
dah\  54  Miss.  200,  17  Ant.  Ay.  Krp.  435. 

One  who  conveys  land  to  a  company  for 
their  ri};ht  of  way,  with  covenants  of  war- 
ranty attains!  encumbrances,  is  estopped  to 
deny  the  truth  of  the  covenants  that  the 
premises  are  free  from  encnmbr.inccs  e.xcept 
those  reserved  in  the  i\vv{\,  and  is  estopped 
from  claiminjj;  damajjes  for  the  obstrnclion 
r>f  a  way  which  he  has  covenanted  does  not 
exist.  Dc  luhlwmont  v.  lioston  &^  M.  R. 
Co.,  64  N.  H.  500,  15  Ati.  Rep.  131. 
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Where  the  owner  of  land  Having  thereon 
ri  highway  by  dedication  conveys  the  entire 
tract,  without  allusion  to  the  highway,  to 
one  who  is  ignorant  of  the  dedication, 
knowing  that  the  grantee  intends  to  build 
on  the  part  so  dedicated,  he  will  beestojjped 
to  claim  damages  of  the  grantee  for  ob- 
siructing  the  highway  by  such  building; 
hut  the  deed  will  not  so  estop  him  unless 
he  had  knowledge  of  the  grantee's  intention 
to  build  on  the  dediraied  part.  .l/f>nt  v. 
(/////.  C".  &*  S.  F.  A".  Co.,  3  Tc-x.  Civ.  App. 
6C4,  21  i\  IV.  AV/.  77';- 

Where  there  is  no  statute  authorizing  the 
creation  of  a  railroad  corporation,  one  who 
conveys  land  to  a  pretended  corporation, 
which  has  no  legal  existence  whatever,  is 
not  estopped  by  his  <leed  Inm  subseiiuently 
setting  up  tlie  iion-txistence  of  the  corpora- 
tion. The  rule  of  estoppel  only  applies  in 
such  cases  where  there  is  only  a  <|uestion 
as  to  the  legality  of  the  organization  of  the 
corporation.  Haniman  \-.S,>ii//tiiiii,  16  tuti. 
190.- ytJOTiNO  Jones  7'.  Ci;  .  iiinati  Type 
Foundry  Co.,  14  Ind.  89.  -  Ovkkuli.KI)  IN 
Snyder  ?'.  Sludebaker,  19  Ind.  462. 

The  sale  of  a  lot  or  [)ar(el  of  grc^und  to  a 
raiiroail  company  for  right  of  way  pur- 
poses, and  the  receipt  of  the  consideration 
therefor,  do  not  estop  the  owner  from  claim- 
ing dam. iges  to  other  remote  and  dctache<l 
real  estate  injuriously  affected  by  the  con- 
strnclion  of  such  r.ulr.iad  ;  and  such  sale 
will  not  be  held  to  be  a  full  satisfaction  of 
ail  damages  to  other  property  unless  such 
w.is  the  intention  of  the  parties  at  the  time 
of  making  the  contract.  Nr/>u/>tic<tn  Val- 
ley A'.  Co.  V.  Ft-llers,  20  .-/'//.  H—  I'.n.;.  A*.  Cits. 
25'),  16  i\el>.  169,  20  i\.  \V.  Rep.  217.— Al'- 
IM.IKI)  IM  Atchison  &  N.  U.  Co.  v.  Boerncr, 
34  M-'l).  240. 

Where  one  who  owns  an  undivided  half 
interest  in  land  abutting  on  a  street,  grants 
the  right  to  a  street  r.iilway  company  to  use 
the  street,  he  is  not  esto]iped  from  rlimying 
the  ri  ;ht  after  he  li.is  acquired  ih'*  other 
half  interest.  Ai /;■.'',/;'>'  v.  Nochi<t-r  Ci'lv  &* 
II  R.  ('.'..  54  lluK  194.  26 ,V.    )'.  .s".  A'.  909,  7 

A',  r.  s///<p.  439. 

(2)  ///«v//m//(»«.v.  — Parties  who  IkuI  the 
locntioii  of  the  stations  of  a  new  railroad 
b()n'.;ht  a  tract  of  land  at  a  certain  station, 
and  in  platting  it  for  a  town  site,  marked 
several  feet  on  each  side  of  the  right  of  way 
as  "depot  grounds."  The  companv  erected 
a  dc[)c)t  and  other  structiin^s  on  this  ground, 
and  for  many  years  both  i)arlies  treated  it 
5  D.  R.  0.-24. 


as  the  property  of  the  railroad.  I/M,  that 
the  original  owner  was  estopped  from  as- 
serting title  thereto.  Mort^ait  v.  C/iiin^o 
&•  A.  K.  Co.,g6  U.  .V.  1\(^. 

The  owner  of  lands  through  which  a  rail- 
road passed,  having  previously  granted  the 
right  of  way  to  the  company,  was  api)rised 
when  the  agent  of  the  company  entered  on 
his  land  to  open  the  road,  and  knew  that 
they  claimed  the  right  under  his  deed,  but 
rai.sed  no  objection,  and  took  a  contract  ftjr 
siipp'y'"K  >■''*-■  company  with  a  jtortioti  of 
the  materials  used  in  the  construction  of  the 
road.  Held,  that  he  was  estojiped  from 
afterwards  bringing  trespass  against  the 
members  of  the  company,  although  the  in- 
strument by  which  he  convi'Vid  the  right  of 
way  might  be  iii(j|)er.ilive  as  a  deed.  I'ol- 
Lird\.  Maililox,  2.S  Ala.  321. 

A  railroad  was  conveyed  from  one  com- 
pany to  another,  the  deed  reserving  title  in 
the  grantor  comi)any  until  the  grantee  com- 
pany paid  certain  debts  of  the  former. 
The  grantee  made  a  partial  payuieni  to  one 
of  the  company's  creditors  and  direriors, 
with  the  approval  of  the  grani<jr's  prer^ident 
and  consent  that  the  creditor  and  director 
might  appropriate  the  money  to  \\\-^  own 
use.  The  directors  of  the  company  look  no 
action  in  the  matter.  Jlilil,  that  ibis  w.is 
not  a  compliance  with  the  provisions  of  ilie 
deed,  iind  did  not  es»op  the  grant' ir  com- 
pany from  asserting  title.  Trri'ii'sirr  i'>-»  C". 
A'.  Co.  V.  Easl  Ala.  A'.  Co.,  71  .  lli.  426. 

In  ejectment  against  a  company  to  re- 
cover land  Dccupiivl  as  a  right  of  way,  it 
appeared  that  phiintiff  had  made  a  deed, 
but  in  it  described  a  dilTerent  i)it;ce  of  laud 
from  that  occupied  by  the  comiiany;  but 
the  compatiy  claimed  that  its  read  was 
located  and  partially  graded  ;it  the  time  the 
deed  was. made,  and  therefore  plainiilT  lia  1 
nolicir  of  the  actual  location  of  tin-  roa  1, 
and  was  estopped  from  ilenvieg  that  he  con- 
veyed other  land  ;  but  the  evi  ieiice  slio.ved 
th.it  |)lai'-tilT  did  not  know  of  tlie  actual 
location  of  the  roarl  .it  the  time  he  made  the 
deed,  .and  conveyed  a  strip  according  to 
a  description  furnished  by  the  company. 
Hi-1,1,  that  in  the  alisence  of  any  latent  am- 
biguity in  thf;  deed,  where  its  terms  were 
clear,  distinct,  and  certain,  the  (piestion  of 
estoppel  v.'ould  not  apply.  McCammon  v. 
n-f>;ul.  A.  &^  N.  A'.  Co.,  66  Mi,/t.  442,  10 
IVfsf.  h\p.  192,  33  .V.  IV.  Kep.  728. 

14.    <JiMiif(Mt    when     cstopjuMl.  — 
Where   a    railroad  com|)any,  in    pursuance 
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of  a  rontrart  wiili  a  landowner,  demands 
and  iicreixs  and  places  tipon  record  a  deed 
for  a  rif^lil  f<f  way,  it  cannot  aflerwards 
object  to  the  siilUciency  i>i  the  deed,  or 
question  tlic  antliorlty  of  the  person  niak- 
iiij^  llic  contract,  hulhiiia,  />'.  &*  W.  A'.  Co, 
V.  //// //<•//,  1 1 6  /;/(/.  414,  19  .v.  /■:.  A;-/>.  204. 

Where  a  deeil  cunviyiiiji  a  ri.Ljlit  of  way  is 
delivered  to  and  acicpied  liy  a  railnja'l  ( oin- 
pany,  wiiich  thereafter  asserts,  title  to  the 
land  llierehy  conveyed,  it  cannol  repudi.itc! 
llie  covenants  of  tlie  deed  on  the  ground 
tliat  the  grantee  was  not  prnperly  named. 
I.oiinvillc.  i\.  A.  (1^  C.  A'.  Co.  v.  I'oiver,  119 
Intl.  2(i(j,  21  X.  /■:.  A'f/>.  75i.--QiK)Ti;i>  IN 
Miilland  K.  Co.  7>.  I'isher,  43  .\m.  «S:  I'-ny. 
K.  Cas.  57S,  125  Ind.  ly. 

A  street  was  opened  and  dedicated  U) 
pid)lic  use,  after  which  one  of  the  com- 
plainants purchased  a  iiortion  of  llic  land 
over  which  the  street  extended,  taking  a 
deed  ilurrefor  with  full  conveyance  of  war- 
ranty, and  completely  obstructed  the  street 
by  makiii!.;  d(;c|)  excavations  for  its  ro.idand 
by  laying  its  tracks.  J/i/i/,  that,  the  coni- 
j)laiinmts  are  estop|ied  from  clainiinfi  that 
any  |)oitiono(  the  said  street  was  dedicated. 
Siiii/ii  J>>,nh/i  A'.  Co.  V.  l\ttl;cr,  41  \'.J.  J'-<j. 
489.  5  .'///.  A',/.  641. 

Afterwards  the  surveyors  made  return  of 
a  public  road  over  the  same  land,  crossing 
tlu-  r.iilriiad  of  complainants,  ai;ainst  the  re- 
cortliiifj  of  which  return  the  complainants 
filed  a  caveat  and  prevailed  ;  and  theti  built 
a  watertank  twelve  feet  in  diameter  about  in 
the  centre  of  tiie  said  proposed  highway. 
Ilflif,  that  this  too  works  an  estop|)el. 
Soiif/i  /lid  III  li  A'  'So.  v.  Paikcr,\\  N.J.  I'.q. 
489,  5  ,///.  AV/.  641. 

PlaintilT  constructed  a  flitch,  unrler  the 
act  of  congress  of  July  26.  i8C)(j,  over  lands 
granted  l)y  congress  to  a  raiii.j;:d  i  ompany. 
Tiie  company,  under  a  misa|)prehension  of 
its  legal  rights,  aci'ept('fl  a  deed  of  the  rigiit 
to  construct  its  road  over  such  person's 
ditch,  and  paid  him  therefor.  The  deed  was 
granted  on  condition  that  the  ditch  should 
not  be  impairpd  or  destroyed.  After  the 
construction  of  tile  roar!  plaintiff  sued  the 
company  for  so  constructing  its  road  as  ta 
permanently  obstruct  and  destroy  the  ditch. 
Ililii,  that  the  company  by  accepting  tlie 
deed  was  not  estopped  from  denying  the 
title  of  the  owner  to  the  ditch,  or  from  as- 
serting the  invalidity  of  the  covenant  into 
whicii  it  had  inarlvcrtcntly  entered.  Hybfe 
V.  O/vx'""  ^5^  C.  R.  Co.,  4O  //;//.  &*  Ettg.  A'. 


Cu.  460,  139  U.  S.  663.  1 1  Sii/i.  Ct.  Refi.  641. 

Plaintitl  claimed  dower  out  of  a  water  lot 
in  Sydney  liarbor,  granted  to  her  hushand 
after  icS67  imd  before  the  act  vesting  tfie 
foreshore  in  the  province.  Defendant  com- 
pany relicfj  on  llolmaii  7k  (jreen  (S.  C  C. 
709),  and  also  on  their  act  of  incorporation 
ratifying  and  confirming  the  title  of  the 
comi)any  in  the  property  whicli  it  had  ac- 
(piired,  reserving  to  any  persoti  or  persons 
the  right  to  compensation  oidy  for  any  in- 
terest or  lien  on  such  property  at  the  time  of 
the  purchase  (i.SSi,  c.  73,  j'  15).  /A/,/,  that 
the  company,  holding  tlicir  title  from  the 
pluintilT's  husband,  were  estopped  from  set- 
ting up  that  the  title  never  passed  out  <i(  the 
crown  by  virtue  of  the  provincial  grant. 
Su'Ofil  V.  Syi/h,j  &^  J..  A'.  Co.,  23  a\\i;'.  Sc. 
214. 

lo.  I(«M'Ual.s  ill  (WmmIs.— An  estoppel 
by  recitals  in  a  deed  cannot  be  set  ii|)  in 
favor  of  ii  stranger  to  the  deed,  in  an  action 
wdiolly  collateral  to  it.  Clojlin  v.  /iostoi:  ^^ 
A.  A".  Co.,  157  .M,i.i.s,  4S9,  3^  .\'.  A".  A'(/.  (.39. 

S.,  as  |)resifient  of  a  railr(»ad  coinp.tnv, 
made  a  deed  for  the  company  to  lert.iin 
lands.  At  the  same  time  C.  gave  an  insiin- 
nient  in  writing  to  the  purcliaser,  in  wirii  li 
it  was  recited  that  the  railroad  coni|)aey 
had  made  such  a  deed.  //</(/,  that  this  re- 
cital estopped  C,  and  those  holding  itiuler 
him  with  a  knowledge  of  the  facts.  fiorn 
flenying  that  S.  was  authorized  by  the  com- 
pany to  make  the  deed.'  Siiii/isoii  v.  Cnr/y, 
8  A'.in.  586. 

A  recital  in  a  (]t-c(\  between  a  raihv.iv 
comi).iny  and  contractors,  tliat,  with  the  e.\- 
cc[)tion  of  the  claims  contained  in  the 
schedule,  the  company  anrl  the  contr.ictors 
had  "  settled,  arljiisted,  and  mutually  satis- 
fied every  other  account,  claim,  or  demand 
which  tlie  parties  had  against  each  other 
arisiiig  out  of  the  contract,  or  any  other  ac- 
count, matter,  or  thing  whatsoever,  as  the 
company  and  the  contractors  thereby  ad- 
mitted anfl  acknowledged,"  is  not  an  estf)p- 
pcl  in  an  action  by  th(r  company  on  a  bond 
entered  into  by  tlie  contractors  conditioned 
for  the  performance  of  their  original  con- 
tract, alleging  as  a  l)ieach  a  non-execution 
and  completion  of  tunnels  according  to  the 
contract.  Soiilfi  Kastrrn  A'.  Co.  v.  ll'iir/ofi, 
6  //.  <S-  .V.  5?o,  31  /,.  /.  Kt.  515. 

10.  Lortst'S.— A  lessee  company  when 
sued  for  rent  is  estopped  from  denying  the 
c»)rporate  existence  of  the  lessor  com|)any, 
where   it   has  an  apparent  corporate  cxis- 
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tence, and  from  denying  its  power  to  make 
zhe  lease.     OnxoHi.tn  A'.  Co.  v.  Onxon  A'. 

.r^  ,v.  Co.,  27  /■«•</.  a;/>.  277.  II  Sail'}',  (i/.s.) 

Where  a  railroad  is  leased  for  a  nunihcr 
of  years  wiili  liie  rent  reserved  payahle  in 
innahnents,  and  suit  is  hnninht  to  recover 
one  instalment,  the  judgment  therein  is 
(•(iiirlusive  as  to  the  v.didity  of  the  lease 
ami  the  liahility  of  the  lesset:  company  for 
;\\c  rent,  and  as  to  any  defense  that  mi^jht 
lie  made  in  liie  first  action,  preveiitinj;  the 
same  from  bein^  marie  to  any  siibsetpient 
action,     ihixi'iii'i'i  A'.  Co.  v.  Orrxo'i  A'.  &^ 

.y.  Co.,  27  /•></.  Ay/>.  277, 11  .s<i7.j.  (U.  s.) 

Where  a  lessee  company  is  in  actual  i)os- 
sessi')!!  of  the  roail,  and  is  sued  for  an  in- 
j  iiy  to  live  stock  while  opcratinij  the 
r^iad,  it  cannot  set  up  as  a  deft-nse  that  it  is 
niiininK  the  road  under  an  illegal  lease  or 
oMi- not  authori/ed  bylaw,  liou/,/ v.  Jianxor 
l^  /'.  A'.  Co.,  82  A/,:  122,  19  --///.  AV/.  S.^'. 

A  railroail  corporation  cannot  dispiiie  its 
liahility  for  freight  <leliveiefl  to  it  to  be 
c.irried  over  a  railroad  leastnl  to  it,  on  tlie 
j,'ronM(I  that  the  lease  is  void.  AtcClwr  v. 
.Miiiit/i/sliT  &^  L.  A'.  Co.,  13  (Jraj'  (JA/w.) 
i24.~Ui.vii.wi.i>  IN  Pierce  7/.  Concord  K. 
Co.,  51  N.  II.  590. 

The  lessee  cannot  object  th.it,  because 
consolidation  would  be  illcj;;il,  therefore 
the  lease  cannot  be  construed  to  have  the 
elf''!-!  of  a  consolidation.  A  corporation,  no 
less  than  a  person,  will  not  be  |)ermitted  to 
take  advanta!;e  of  its  own  wron:;.  Afissoiirt 
PiiL.  A'.  Co.  V.  Owens,  i  7>.r.  A/>/>.  (Civ.  Cas.) 
163. 

17.  Mort>rafr<'s  and  iIimmIh  ol'tniHt. 
—(I)  .l/(';7!,'(i(,'rv.— Trustees  in  junior  mort- 
^M'^'es,  who  are  parties  defendant  to  a  bill  to 
f'lrt'closc  a  senior  mortj;atje  i;iven  by  a  com- 
pinv  on  its  franchise,  roadbed,  and  appur- 
tenances, cannot  be  he.irri  to  say  that  the 
corpor.iiion  had  no  power  to  execute  such 
an  instrument.  If  their  position  were  cor- 
rect, they  would  themselves  have  no  locus 
sl.utJi  in  the  litiijalion.  .McAllister  v.  Plant, 
54  Miss.  106,  17  .Im.  AV.  AV/.  389. 

Prior  to  a  default  a  mortR.ntiee  of  land  need 
not  interfere  or  give  notice  to  a  company  of 
his  rights,  where  the  company  is  proceeding 
to  huild  its  road  under  a  license  from  the 
mortj,M(ror;  but  after  flefault  equitv  requires 
liim  to  notify  the  company;  and  if  he  fails 
to  do  so,  and  permits  the  company  to  go 
on  and  make  expenditures,  he  is  bound  by 


the  license  given  by  the  mortgagor.  MaS' 
terson  v.  West  End  X,  G.  K.  Co.,  4  Am. 
Sr*  En^.  A'.  Cas.  439,  72  Mo.  342  ;  aj)irming 
5  Mo.  ////.  64.— DisiiNdUisiiiNO  Provolt 
7'.  Chic.igo.  K.  I.  it  P.  R.  Co.,  57  Mo.  256; 
HakerT^.  Chicago.  U.  I.  &  P.  K.  Co..  57  Mo. 
265. 

If  the  |)owcr  of  a  city  to  mortg.igc  its  land 
to  aid  in  the  construction  of  a  railroad  were 
admitted  to  be  doubtful,  and  tluTe  were  ir- 
regularities in  the  execution  of  the  mort- 
gage, the  law  seems  to  be  well  settled  that  it 
<loes  not  lie  in  the  mouth  (jf  the  city  .'luihor- 
ities  to  repudiate  tlu'ir  contra<:t.  .LLutis  v. 
Memphis  Sr*  L.  K.  R.  Co.,  2   Coldw.  {Tenn.) 

645. 

Texa?i  Rev.  St.  art.  2220  enacts  that  no 
mortgage  of  a  railroad  company  sliall  be 
valid  tiidess  authorized  by  res(jlution  and 
adopted  by  vote  of  two  thirds  of  all  the 
stockholders  of  said  company;  yet  whcire  in 
pursuance  of  a  resolution  to  issue  bonds  se- 
cured on  a  mortgage  not  so  adojjted.  a  con- 
tract has  been  executed  and  the  company 
h.is  had  the  benefit  thereof,  it  is  estopped 
from  denying  its  authority  to  make  the 
contract.  Texas  Western  R.  Co.  v.  iientry, 
33  Am.  &*  En^.  R.  Cas.  46,  69  Tex.  625,  8 
S.  W.  Rfp.  98. 

A  railro.ad  company  executed  a  mortgage 
to  secure  four  hundred  of  its  bonds,  but  by 
mistake  sold  four  hundred  an<l  twenty,  all 
reciting  that  they  were  secured  by  a  mort- 
gage, the  purchasers  of  the  extr.i  twenty 
having  no  notice  of  the  over-issue.  Held, 
that  the  company  was  estopped  from  deny- 
ing that  the  extra  twenty  were  secured  by 
the  mortgage.  Stephens  v.  lienton,  1  Ditv. 
(Ay.)  112. 

(2)  Deeds  of  trust. — neneficiaries  under 
a  trust  deed  do  not  estop  themselves  from 
asserting  their  rights  under  the  trust  by 
standing  by  and  allowing  a  company  to  take 
possession  of  and  construct  a  railroad  over 
lands  granted  in  trust  to  secure  the  pay- 
ment of  the  grantor's  del)ts,  of  which  trust 
deed  the  company  had  notice.  il/ii/;r  I.ee 
C.  &*  R.  Co.  v.  Winn,  97  Ala.  495,  12  So. 
Rep.  607. 

Where  a  deed  of  trust  and  bonds  have 
been  executed  with  all  the  legal  formalities 
required  by  the  charter  of  the  company  and 
its  amendments,  and  the  bonds  negotiated 
in  open  market,  and  their  proceeds  paid  to 
the  company,  and  appropriations  made  by  it 
to  pay  the  interest,  the  company  cannot  be 
allowed  to  disavow  and  repudiate  its  own 
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acts,  to  the  injury  of  f'ona  fuie  bondholders, 
without  notice.  Harrison  v.  Annapolis  &• 
E.  K.  li.  Co.,  50  Md.  490. 

Where  a  director  of  a  company  allows  the 
comf)any  to  occupy  lands  belonging  to  him, 
and  to  convey  the  same  by  a  deed  of  trust, 
which  is  foreclosed,  the  director  cannot 
maintain  ejectment  against  the  purchaser  a"; 
the  foreclosure  sale.  Omaha  &>  N.  A'.  R. 
Co.  V.  Redick,  17  Am.  6>^  •£'«,'■.  A'.  Cas.  107, 
16  AW'.  313,  20  N.  W.  Rep.  300.— Quoting 
McAulay  v.  Western  Vt.  R.  ';;  33  Vt.  31 1. 
— Approved  in  Denver  v.  ...  .ver  &  S.  F. 
R.  Co.,  17  Colo.  583.  Not  followed  in 
Jacksonville,  T.  &  K.  W.  R.  Co.  . .  Adams, 
27  Fla.  443. 

IV.  ESTOPPEL  IN  ?£.!?• 
I.  Equitable  Estoppel,  Generally. 

18.  When   arises,   generally.  —  An 

equitable  estoppel  arises  when  one  party  to 
an  action  has,  by  his  faulty  and  negligent 
conduct,  induced  his  adversary,  from  whom 
he  claims  a  loss,  to  omit  some  act,  or  aqts, 
whicli,  but  for  said  fault  and  negligence,  he 
would  have  done,  and  which,  if  done,  might 
have  prevented  the  loss.  Wilson  Sc^tving 
Macli.  Co.  v.  Southern  Exp.  Co.,\2  La.  Ann. 
593,  7  So.  Rip.  710. 

If  the  owner  of  property  urges  or  induces 
a  railroad  company  to  locate  its  road  upon 
the  adjacent  street,  he  will,  after  the  invita- 
tion has  been  acted  on,  be  estopped  from 
claiming  damages  or  enjoining  the  opera- 
tion of  the  road.  But  the  fact  that  such 
owner  requested  an  alderman  of  the  city  to 
vote  for  the  ordinance  granting  the  right  to 
the  company  to  locate  its  road  on  the  street, 
when  it  is  not  shown  that  such  vote  was 
necessary  for  the  passage  of  the  ordinance, 
will  not  be  sufficient  to  estop  him  from 
maintaining  an  action  for  damages  to  his 
business.  To  create  an  estoppel  there  must 
be  some  afFirmative  act  by  the  person  sought 
to  be  estopped,  in  reliance  upon  which  the 
other  party  h.is  acted  to  his  prejudice. 
Penn  Mut.  L.  Ins.  Co.  v.  Heiss,  141  Ill.l^,-}>\ 
N.  E.  Rip.  138. 

19.  Illustrations. — Where  aiicense  to 
fill  up  a  watercourse  is  obtained  from  a  cor- 
poration in  possession  as  owner,  in  consid- 
eration of  a  promise  to  reopen  and  restore 
the  watercourse  when  requested  so  to  do, 
the  licensee,  when  sued  for  a  breach  of  his 
promise,  is  estopped  from  setting  up  that 
the  ownership    and  maintenance  of    the 


watercourse  by  the  corporation 
vires.      Hamilton  &>  R,  Hvdrau 


are   ultra 
lulic   Co.  V. 
Cincinnati,  H.  <S^»  D.  R.  Co.,  29  Ohio  St.  341. 

A  subscriber  who  transfers  his  stock  to 
another  and  treats  it  as  valid  is  estopped 
from  denying  that  the  payment  necessary  to 
give  it  validity,  at  the  time  of  siibsfription, 
was  made.  Everhart  v.  West  Chester  &^  J'. 
R.  Co..  28  Pa.  St.  339. 

A  railway  company  that  constructs  a 
crossing  under  an  agreement  with  the  land- 
owner wliose  land  it  appropriates  for  its 
roadbed,  which  it  recognizes  and  maintains 
as  a  road  crossing  for  the  public,  is  estopped 
from  setting  up  in  an  action  against  it,  as  a 
defense,  that  it  is  not  a  public  road  witliin 
the  meaning  of  the  statute.  Whether  sucli 
crossing  was  in  a  mad  across  the  railway 
dedicated  by  the  owner  of  the  land  10  pub- 
lic use  and  was  so  used  by  the  public,  are 
facts  for  a  jury  to  determine  in  a  suit 
against  the  company  on  account  of  injuries 
inflicted  by  its  train  on  one  who  is  passing 
over  the  crossing.  Missouri  Pac.  R.  Co.  v. 
Lee.  35  A7n.  ^^  Eng.  R.  Cas,  364,  70  7'ex. 
496,  7  S.  W.  Rep.  857. 

Where  the  sections  of  a  railroad  arc  su',- 
ject  to  government  inspection,  and  rejcciion 
or  acceptance,  as  they  are  completed,  and 
the  company  has  procured  the  inspection 
and  acceptance  of  a  section,  it  is  estopped 
from  claiming  that  the  section  is  not  com- 
plete, and  is  at  once  responsible  for  its 
maintenance  and  management.  Northern 
Pac.  R.  Co.  v.  Territory  ex  rel.,  29  Am.  (5-» 
Eng.  R.  Cas.  82,  3  Wash.  T.  303,  13  Pac. 
Rep.  604. 

Defendant  laid  tracks  on  plaintiff's  land, 
the  boundaries  to  which  were  undefinahle 
except  by  actual  survey.  Neither  party 
knew  at  the  time  that  the  tracks  were  on 
plaintifl's  land,  nor  was  there  any  evidence 
that  plaintiff  induced  defendant  to  lay  the 
tracks  where  located.  Held,  in  anaction  of 
ejectment  against  the  compai:y,  that  the 
evidence  failed  to  show  facts  sufTuient  to 
create  an  estoppel  against  pla  ntifT.  Min- 
neapolis Mill  Co.  v.  Minneaptlis  (5-»  St.  L.  R. 
Co.,  51  Minn.  304,  53  N.  W.  Rep.  639. 

2.  Acquiescence;  Assent;  Ratification  ; 
Silence. 

20.  When  acquiescence  raises  an 
estoppel. — Where  a  county  subscribes  for 
stock  in  a  railroad,  and  issues  its  bonds  in 
payment,  and  receives  a  certificate  of  stock, 
after  holding  the  stock  for  seventeen  years, 
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and  continuing  to  hold  it  after  a  suit  is 
brouglit  on  the  bonds,  it  is  estopped  from 
setting  up  in  defense  that  the  conditions  on 
which  the  bonds  were  to  issue  liad  never 
been  performed.  Pendleton  Cottiify  v.  Amy, 
13  \]'a/!.  {U.  S.)  297,  4  Atn.  Ay.  Rep.  109.  — 
liF.viKWED  IN  Sniitli  V.  Clark  County,  54 
Mo.  58. 

Where  a  town  issues  bonds  by  authority 
of  law,  in  aid  of  a  railroad,  and  taxpayers 
acquiesco  therein  for  eleven  years,  they  are 
estopped  from  then  attacking  the  bonds  in 
a  coWateral  proceeding.  Calhoun  v.  Dellii 
(S-  M.  R.  Co.,  28  Hun  (.V.  F.)  379,  64  How. 
Pr.  29 r. 

Where  <ine  railroad  company  is  authorized 
by  its  ciiai  ter  to  purchase  another  road,  for 
the  purpose  of  forming  a  continuation  of  its 
line,  after  the  purchase  has  been  fully  exe- 
cuted, creditors  of  the  company  who  ac- 
quiesce in  the  purchase,  or  who  fail  in  a 
proper  time  to  institute  proceedings  to  test 
the  validity  of  the  purchase,  are  estopped 
from  afterwards  questioning  its  validity. 
Ht-rvey  v.  Illinois  Midland  R.  Co.,  28  Fed. 
Rep.  169. 

Where  a  corporation  acts  in  excess  of  its 
power  in  issuing  preferred  stock,  wliicli  is 
not  forbidden  nor  against  public  polic:y, 
after  acquiescence  by  the  stockholders  for 
ten  years,  they  are  estopped  from  setting  up 
that  tlie  issue  of  the  stock  was  ultra  vires, 
thougli  there  was  constructive  fraud  in  the 
issue.  Paylor  v.  South  ^^  iV.  Ala.  R.  Co.,  4 
Woods  {U.  S.)  575,  13  Fed.  Ref>.  152.— For,- 
U)WKU  IN  St.  Louis,  V.  cSc  T.  H.  R.  Co.  v. 
Tene  Haute  &  I.  R.  Co.,  33  Fed.  Rep. 
4-10. 

Where  defendant  for  a  long  time  acqui- 
esced in  complainant's  right  to  have  its 
fiei,L;ht  carried  by  it,  as  an  express  carrier, 
it  is  est()pj)ed  fr>)m  exerting  its  authority 
to  e.\ciude  it  now  (not  admitting  its  right 
ti)  (Id  so,  however,  in  any  event).  Dinsniore 
M.  LouIsvUIl;  C.  &^  L.  R.  Co.,  2  Flipf).  {U. 
S.)  672,  2  i'ed.  Rep.  465. 

A  stockholder  participating  and  acqui- 
escing in  corporate  actions,  is  estopfied,  as 
against  the  corporation,  from  impeaching 
the  validity  of  a  lease  made  'oy  it,  but  the 
operation  of  such  estoppel  is  between  the 
corpi)ration  and  the  shareholder;  third  per- 
sons can  claim  no  benefit  thereby  in  order 
to  avoid  such  lease  as  being  ultra  vires,  and 
the  corporation  itself  havitig  repudiated 
the  lease,  the  estoppel  resting  against  the 
stockholder  is  thereby  relieved.    Memphis 


&*  C.  R.  Co.  V.  Grayson,  43  Am.  6^  Eng.  R, 
Cas.  681,  88  Ala.  572,  7  So.  Rep.  122. 

Where  a  deed  was  made  to  the  state  of  a 
right  of  way  for  the  use  of  a  railroad,  and 
authority  was  therein  given  to  the  chief 
engineer  of  the  state  to  locate  its  boundary, 
and  the  boundary  thus  fixed  was  acquiesced 
in  by  the  grantor,  such  boundary  will  be 
binding  upon  him  and  his  privies.  Dough- 
erty v.  IVestern  &>  A.  R.  Co.,  53  Ga.  304. 

W' here  there  has  been  long  acquiescence 
in  the  occupation  of  a  street,  it  will  be  pre- 
sumed that  the  railroad  was  laid  in  the 
manner  which  the  licensors  intended,  in  the 
absence  of  evidence  that  any  demand  was 
made  to  level  the  bed  of  the  railnjad  so  as 
to  make  a  level  stieet.  Merchants'  i'nion 
liarb-  ]Vire  Co.  v.  Chicago,  R.I.  &-'  P.  R.  Co., 
43  Am  &■'  Eng.  R.  Cas.  121,  79  lozva  613,  44 
^V.   \V.  Rep.  900. 

Where  a  company  has  condemned  a  right 
of  way,  and  after  a  survey  a  fence  has  been 
built  and  maintained  for  fifteen  years,  with- 
out claim  by  the  company  that  its  right  of 
way  extends  lieyond  the  fence,  it  is  barred 
from  maintaining  an  action  to  recover  Land 
beyond  the  fence,  though  it  appeared  that, 
owing  to  an  error  in  the  survey,  the  fence 
was  not  on  the  true  line.  LouisT'ille  &^  JV. 
R.  Co.  v.  (2uinu,  94  Ky.  310,  22  S.  11'.  Rep. 
221. 

Where  a  company  is  proceeding  to  ac- 
quire land  for  a  right  of  way,  acceptance  by 
the  landowner  of  the  v;diie  of  the  land,  no 
matter  how  ascertained,  is  an  accjuiescence 
in  the  taking,  and  estops  him  from  after- 
ward objecting,  to  the  s.ame  extent  as  if  he 
had  conveyed  the  land  by  deed.  Rums  v, 
Milraau/iYe  &>  M.    ''.  Co.,  9  Wis.  450. 

Mass.  Gen.  Sts.  ,h.  63,  §  45,  provides  that 
railroad  companies  shall  furnish  landowners 
with  a  plan  of  the  land  to  be  taken  for  a 
right  of  way  before  proceeding  to  con- 
struct the  road,  and  that  the  company 
shall  not  have  a  right  to  enter  upon  the 
land  except  for  preliminary  surveys,  until 
such  plan  is  furnished,  //eltl,  that  a  failure 
to  furnish  such  plan  does  not  invalidate 
the  taking,  where  the  company  has  been 
permitted  to  enter,  construct,  and  operate 
its  road  for  nearlv  twenty  years.  After 
such  time  the  landowner  is  estopped  from 
denying  that  a  plan  has  been  furnished. 
///'/'()//  V.  A'ejt/  Vorl'  5^  jY.  E.  R.  Co.,  33  Am. 
(S-«  Fng.  R.  Cas.  146,  145  Afass.  450,  5  A^. 
Eng,  Rep.  527,  15  A^.  E.  Rep.  91. — Approved 
IN  Brock  w.  Old  Colony  R.  Co.,  33  Am.  & 
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Eiig.  R.  Cas.  96,  146  Mass.  194,  5  N.  Eng. 
kup.  724,  IS  N.  E.  Kcp.  555. 

lil.  Illustrations.— Where  county  au- 
tlinriiic:;  .'^rained  a  lailroad  the  right  of  way 
over  [)iil)iic  grounds  of  an  unincorporated 
t  .'.vn,  and  alter  tiie  town  became  inc(jrpo- 
r;ue(l  i'.  j: ranted  the  right  of  way  over  cer- 
tain alliys  fur  additional  tracks,  and  the 
raihoad  expended  over  S4000  in  inipr'iving 
tlie  public  grounds,  under  a  C(jntract  with 
tile  cHjiinly  authorities,  with  the  knowledge 
of  the  toun,  after  nearly  twenty  years  of 
occupancy  of  said  grounds — /•(/(/.  that  the 
town  was  estopped  fror.i  denying  the  com- 
pany the  use  of  such  grounds  for  right 
way.  Chicdi^o,  R.  1.  &-•  P.  R.  Co.  v.  /o/u; 
•/9 ///.  25. — Quoting  Peoria  f.  Johnston,  56 
111.  51.— Oi~)Ti:u  IN  Chicago  &  N.  W.  R. 
Cn.  7'.  People  ex  rel.,  91  111.  251. 

Where  the  authorities  of  a  city  acqui- 
esced for  nineteen  years  in  the  use  of  a 
street  by  a  railroad,  in  intiintaining  an  arch 
over  the  street,  and  then  made  an  agree- 
ment in  writing  whereby  the  right  to  so  use 
the  street  was  co'i'inucd  until  it  should  be 
neccsstiry  to  rebuild  the  arch — //i:/if,  that 
the  city  was  esto[)ped  from  com[!clling  the 
company  to  remove  the  arch,  until  it  should 
become  necessary  to  rebuild  the  same.  C/u'- 
cago  &^  A'.  IV.  R.  C<>.  V.  rec'/>/e  c.v  re!..  91  ///. 
251. — Quoting  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Joliet,  79  III.  25. 

Where  for  twenty  years  a  company  had 
been  permitted  to  occupy  the  street  in 
front  of  the  complainants'  premises  for  a 
track,  under  a  claim  of  light,  without  remon- 
strance or  complaint  bv  the  complainants, 
or  those  under  whom  they  claimed,  and  the 
company,  by  such  acquiescence,  w;is  in- 
duced to  enter  into  a  lease  with  the  city, 
binding  itself  to  build  a  depot  ;ind  phuform, 
of  a  width  thtit  could  add  but  lit'le  to  the 
inconvenience  to  which  tl;e  complainants 
were  subjected  by  the  i  ^cupation  of  the 
street  by  the  track,  and  from  which  lease  the 
company  could  not  be  released — held,  that 
equity  would  not  interfere  to  prevent  the 
erection.  Higbce  v.  Caiiuhn  &^  A.  R.  &^  T. 
Co.,  20  A\J.  Eq.  435. — Following  Morris 
&  E.  R.  Co.  V.  Prudden,  20  N.  J.  Eq.  530. 

A.  recorded  a  plat  of  an  addition  to  a  city 
in  which  he  showed  a  street  on  the  east  side 
forty  feet  wide,  and  soon  after  B.  recorded  a 
plat  of  an  addition  directly  opposite,  in 
which  he  showed  a  street  on  the  west  side 
forty  feet  wide,  or  the  two  together  as  mak- 
ing an  eighty-foot  street.    There  was  noth- 


ing on  the  plats  or  on  the  ground  to 
indicate  that  the  two  forty-foot  strips  did 
not  connect,  but  as  a  matter  of  fact  there 
was  a  strip  twenty-seven  feet  wide  between 
them  belonging  to  A.;  but  the  whole  ppacc 
was  improved  and  occupied  for  many  years 
as  :i  highway,  and  lot;-  were  sold  on  ctuh 
side  ■  'ii  reference  to  the  plats.  Held,  tliat 
A.,  V  a  company  chiiming  under  him,  was 
esto[)ped  from  claiming  the  centre  strip,  as 
against  abutting  lot  owners  who  purchased 
after  the  plats  were  recorded,  and  Vvitlumt 
notice  of  the  intervening  striji.  U'eishod 
V.  Ckican;o  &>  N.  IV.  R.  Co.,  20  ff/.c.  419; 
adheriii,r  to  18  Wis.  35. 

22.  AVhat  a<*<niics«'«>iice  vi\\\  not 
raise  an  estoppel.*— The  ex[ienditure  of 
money  under  a  claim  (^f ;  iilc  upon  laitd  owned 
by  a  corponition  does  not  estop  the  corpora- 
tion from  afterwards  asserting  its  title  as 
against  the  person  making  the  expenditure, 
where  none  of  the  officers  of  the  corpora- 
tion had  notice  of  such  acts.  C/iir(\i;o.  Ii. 
&>  Q.  R.  Co.  v.  Por/er,  36  A/n.  &'  E>ij^'.  R. 
Cas.  405,  72  Iowa  426,  34  A'.    IV.  Rep.  2S6. 

A  laiuiowncr  does  not  necessarily  lose  the 
right  to  claim  compensation  for  his  land  by 
allowing  a  company  to  build  its  track  over 
the  land  aiui  acquiescing  in  its  use  as  a 
railroad.  Allen  v.  WabasJi,  St.  L.  &-  P.  R. 
Co.,  84  Mo.  646. 

The  owner  of  land  over  which  a  railroad 
has  been  built  and  put  into  operation  may, 
notwitlistanding  the  jjublic  interest  in  the 
operation  of  the  road,  maintain  an  action  to 
recover  the  land,  prf)vided  he  has  not  by  his 
conduct  estopped  himself;  and  the  mere 
f;(ct  that  he  acquiesced  in  the  building  of 
the  road  until  it  was  completed  and  put 
into  operation  does  not  amount  to  an  es- 
tojipel.  Louisville,  Si.  L.  &^  T.  R.  Co.  v. 
Hess,  50  Am.  Sr'  Ewj;.  /,'.  Cas  202,  92  AV. 
407,  17  .S".  W.  Ref>.  870. — Foi. LOWING  liol- 
lowav  7'.  Louisville,  St.  L.  &  T.  R.  Co.,  92 
Ky.  244. 

Where  the  owner  of  land  has  previously 
forbidden  a  party  to  make  an  entry  upon 
his  land,  such  party  cannot  by  mere  acqui- 
escence on  the  part  of  the  owner  obtain  a 
right  to  do  so.  Currie  v.  Natcltes.J.  S"  C. 
R.  Co.,  20  Am.  &•  Eng.  R.  Cas.  303,  61  Miss. 
725. 

Where    a    company  has    regularly  con- 

*  When  acquiescence  in  construction  of  road 
does  not  estop  owner  from  bringing  ejectment, 
see  43  Am.  &  Eng.  R.  Cas.  599,  adstr. 
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demneti  land  for  a  riqht  of  way,  a  fence 
built  several  feet  within  the  rifi;ht  of  way 
to  prevent  cattle  from  j;nin.L,'  on  the  track 
cannot  be  taken  as  marking  a  consent  line 
between  the  right  of  way  and  the  adjoining 
owner,  though  maintained  for  twentv-five 
years.  Fisher  v.  Pt'iinsvlvania  Co.,  iPa.)  2 
All.  A'  'A  87S. 

'j;J.  Assent,  wlioii  i'rcjitos  jiu  ostop- 
j,(,l, —Where  the  owner  of  a  lot  tiiat  abuts 
on  a  street  consents  to  the  building  of  a 
road  in  the  street  and  waives  his  right  to 
damages,  neither  he  nor  one  holding  under 
liini  can  afterward  revoke  the  license  so 
given,  though  by  parol  oidy,  and  claim  dam- 
ages. Pr.ttt  V.  Jks  Moines  iV.  IV.  A'.  Co.. 
32  /hii.  '2-^  I'^'iji-  /»'•  ^''"-  -36'  7-  Io7ca  249, 
V,  .V.  "'.  Rep.  666.— FOLI.owiNi;  Cook  v. 
Chicago,  B.  .S:  O.  K.  Co.,  40  Iowa  451.  Ri;c- 
ONXII.IN'G  Irish  V.  Burlington  I'v:  S.  W.  R. 
Co,,  44  Imva  3S0.  —  IhirL-am  v.  Ohio  &»  M. 
A'.  Co.,  43  ./w.  &^  E/it;.  A'.  Cds.  153,  122  fjid. 
344,  23  .\^.  A".  Kffi.  799.  Merc/iaiifs'  Union 
Bdfb-  Wire  Co.  v.  C/iiiiigo,  A'.  /.  &*  '.  A'.  Co., 
43  .1/)!.  &-  AV/i,'-.  A'.  Cus.  121,  79  /oTi'a  613,  44 
X.  1 1'.  AV/>.  900. 

Where  a  statute  authorizes  counties  to 
subscribe  to  railroad  stock,  witii  a  jjrovision 
that  the  compan\'  shall  take  tax  receipts  in 
|)ayinent  for  freight  and  i)assengcr  charges, 
after  the  comjiany  has  received  the  county 
siibscripiitju  and  exoendcd  the  money,  it  is 
estopped  from  denying,  when  sued  to  com- 
pel it  to  take  such  ta.\  receipts,  that  its  char- 
ter did  not  authorize  it  to  take  such  sub- 
scription. Mobili-  &*  O.  R.  Co.  V.  Wisdom, 
5  ifris/c.  (Te/m.)  125,  1  y{»i.  Ry.  Rep.  107. 

Where  a  company  is  sued  for  a  personal 
injury  received  while  on  a  train,  if  it  ap- 
pears that  plaintitT  was  on  the  cars  with 
knowledge  and  by  permission  of  the  com- 
pany, and  the  injury  residts  from  negli- 
gence, the  company  is  estopped  from  say- 
ing that  the  permission  to  be  on  the  cars 
was  not  granted  in  pursuance  of  the  lawful 
rules  and  regidations  of  the  company.  Ltxtn- 
mcrt  V.  Chiccuro  &^  A.  R.  Co.,  9  ///.  App. 
3.S8. 

Though  under  the  eminent  domain  act  it 
is  n-quired  that  the  luisband  shall  be  joined 
as  a  party  when  the  wife's  lands  are  sought 
to  be  taken  without  her  consent,  this  does 
not  preclude  her  fron.  voluntarily  conveying 
Iter  property  to  any  use  and  at  any  time,  the 
same  as  if  she  were  sole.  Hence,  where 
condemnation  proceedings  are  wholly  void, 
they  are  powerless  to  coerce  her;  but  if  in 


such  proceedings  slie  voluntarily  accepts  as 
compensation  for  her  property  a  sum  of 
money  ecpial  to  the  amount  of  avoid  award, 
she  must  l)e  regarded  as  acting  wholly  inde- 
pendent of  such  proceedings,  and  she  can- 
not thereafter  recover  possession  <jf  the 
premises  nor  further  compensation  for  the 
taking.  In  such  case  she  is  boui;d  by  the 
taking  and  acceptance,  btit  not  by  the  pro- 
ceedings. Colorado  C.  K.  Co.  v.  Allen,  44 
Am.  &o  Eni^.  R.  Cas.  193,  13  Colo.  229,  22 
Pile.  Rep.  605. 

24.  What  is  not  sncli  iisscnt  as  will 
estop. — The  fact  that  a  landowner  has  con- 
sented that  a  company  may  enter  upoti  his 
land  and  construct  its  road  does  not  pre- 
vent him  from  maintaining  an  actio"  'or 
damages  caused  by  tlie  constructioi  .nd 
operati(jn  of  the  road.  Me  Reynolds  v.  i^an- 
sas  City,  C.  &^  S.  R.  Co.,  34  JA;.  .Ipp.  581  ; 
transferred  to  Sup.  Court,  1 10  Mo.  484. 

The  fact  that  a  landowner  gave  permis- 
sion t(j  a  railroad  company  to  occupy,  dur- 
ing his  pleasure,  certain  groutuis  adjacent 
to  the  right  of  way  with  a  turntable  and 
water  tank  does  not  estop  him  or  his 
gtantees,  after  the  company  has  abandoned 
the  ground  so  occupied,  from  asserting  title 
when  such  company  subsecpiently  at  tempts 
to  retak  :  possession,  ncjt  only  of  the  parcel 
formerly  occupied,  but  also  of  a  strip  of  a 
defined  wirlth  across  the  entire  tract.  Lixke 
Erie  &^  W.  R.  Co.  v.  Michener,  117  Ind.  465, 
20  A^.  E.  Rep.  254. 

Where  the  board  of  county  commission- 
ers enters  an  order  upon  the  county  records 
that  certain  railroad  bonds  issued  by  ..he 
county  be  compromised  and  settled  at 
twenty-five  cents  for  the  face  and  accrued 
interest,  and  the  chairman  of  the  board  and 
the  county  clerk  of  the  county  are  au- 
thorized to  receive  the  old  bonds  and  issue 
new  bonds  in  lieu  thereof,  in  accordance 
with  such  order,  but  before  issuing  the  new 
bonds  the  chairman  and  county  clerk  have 
notice  by  letter  from  the  holder  of  the 
bonds  that  his  settlement  is  upon  the  con- 
dition that  if  like  railroad  bonds  be  cotn- 
promised  at  a  greater  figure  than  twenty- 
five  percent,  he  is  to  receive  the  full  benefit 
of  the  same,  and  the  chairman  and  county 
clerk  proceed  to  issue  the  new  bonds  ac- 
cording to  the  order  of  the  board,  which  are 
accepted  by  the  owner — held,  that  neither 
the  board  of  county  commissioners  nor  the 
county  of  which  they  are  officers  is  bound 
by  the  contents  of  such  letter.      Leaven- 
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•worth  County  Com'rs  v.  Hainlin,  31  Aaw. 
105,  I  /'(If.  AV/.  237. 

25.  Kstopikol  by  ratilicution  or  rec- 
ojfiiit ion. — A  corporation  is  estopped  to 
deny  its  liability  under  a  contract  on  the 
ground  thiit  its  (jilicers  were  not  technically 
authorized  to  miike  it,  or  that  its  own  pro- 
cecdint,'s  in  the  premises  were  irregular, 
when  the  contract  was  within  the  scope  of 
ils  [)owers,  was  entered  into  by  proper  f)(fi- 
I'ers,  and  has  been  recou;nized  by  corporate 
acts.  J't-trr/nnoiii^/i  R.  Co.  v.  A'askita  &-•  L. 
R.  Co..  59  A'.//.  3S5. 

Wiiere  a  corporation  sells  certain  of  its 
bonds  to  its  directors  for  less  than  par,  but 
at  their  full  market  v.iluc,  with  the  consent 
of  all  of  its  stockiiolders,  it  is  csto[)ped 
from  questioning  the  validity  of  the  sale, 
either  as  against  such  directors  or  persons 
to  whom  they  have  assigned  the  bonds. 
Union  L.  &^  T.  Co.  v.  Southern  Cal.  Motor 
Road  Co.,  5 1  Fed.  Reft.  S40. 

Where  several  persf)ns,  cither  as  co-part- 
ners or  joint  contractors,  had  done  work 
under  an  agreement  with  a  railway  com- 
pany, a  payment  made  to  one  of  them  in 
township  aid  bonds  binds  the  rest  if,  with 
full  knowledge  of  the  facts,  they  decline  to 
repiifliate  the  paymcmt  and  make  a  distinct 
claim  ujion  the  company.  Miclu'i^an  ^lir 
l.inc  R.  Co.  V.  Mellen.  5  Am.  &■»  Ewj;.  R. 
Coi.  245,  44.  .]//(•//.  321,  6  X.   JI'.  Reft.  845. 

Where  a  landowner  deeds  a  company  a 
right  of  way,  through  fraudulent  represen- 
tations that  the  roiid  would  be  constructed 
as  then  surveyed,  lie  cannot  be  held  as 
h.'iving  ratified  the  deed  by  accepting  from 
the  ciimpany  a  fair  consideration  fi^r  the 
privilege  to  the  company  to  drain  his  mill 
pond  tcfmporarily  to  enable  it  to  construct 
a  trestle  across  the  pond.  (Shepherd,  J., 
dissenting.)  At/en  v.  Wilmington  &-»  W.  R. 
Co..  106  .V.  Car.  515,  525,  11  S.  E.  Reft.  576, 
S26;  adhering  to  102  jV.  Car.  381,9  6'.  E. 
Reft.  4. 

■Mthough  an  act  reqaircs  a  transfer  of 
shares  to  be  by  deed,  a  jnirchaser  of  shares 
under  a  transfer  in  blank  is  estopped,  in  an 
action  ior  calls,  from  disputing  the  validity 
of  the  transfer,  if  he  afterwards  signs  and 
transmits  to  the  company,  in  jiursuance  of 
the  act,  a  pro.xy  paper  describing  him  as 
the  proprietor  of  the  shares.  Sheflield, 
A.-under-L.  &•  ^T.  R.  Co.  v.  Woodcock,  7 
J/.  &'  IF.  574,  2  Rai/w.  Cas.  522. 

Acting  by  authority  of  the  directors,  the 
president  of  a  railroad  company  negotiated 


a  loan  and  secured  the  money  by  a  mort- 
gage. The  money  was  loaned  in  good 
faith,  and  the  company  accepted  it  and 
used  it  for  C(jrporate  purposes,  and  paid 
interest  thereon.  The  matter  was  brought 
to  the  attention  of  Mie  directors,  but  they 
took  no  steps  to  repudiate  the  tra;:sacti(>n 
for  several  years,  when  a  part  of  the  direc- 
tors met  and  passed  a  resolutioii  denying 
the  president's  authority.  Held,  that  the 
action  of  the  company  was  a  tacit  ratifica- 
tion of  the  act  of  the  president,  and  the 
resolution  of  the  director.'-,  would  not  pre- 
vent a  foreclosure.  Ai/gu.^ta,  T.  (&-•  G.  R. 
Co.  V.  Ki'tel,  52  Fed.  Rep.  63,  2  U.  S.  Aftft. 
409,  2  C.  C.  A.  615 — Foi.i.oviNG  Indian- 
apolis Rolling  Mill  Co.  7'.  St  .ouis,  Ft.  S.  & 
W.  R.  Co.,  120  U.  S.  256,  7  Sup.  Ct.  Rep. 
542;  Pennsylvania  R.  Co.  iv.  Keokuk  &  H. 
Hri('gc  Co.,  131  U.  S.  371,9  Sup.  Ct.  Re|). 
770;  Fitzgeralii  &  M.  Constr.  Co.  v.  Fitz- 
gerald, 137  U.  S.  109,  II  Sup.  Ct,  Rep.  36. 

Where  a  party  who  was  a  stockholder 
and  director  in  a  lailroad  contracted  to  con- 
vey a  right  of  way  over  his  lands,  and  :he 
charter  was  afterward  amended  authoriz- 
ing the  company  to  divide  its  road  into 
sections  and  to  construct  anv  of  them,  and 
the  party  \i)ted  to  accept  and  approve  such 
amendments,  and  apjjrovcd  acts  done  there- 
under— held,  that  he  was  bound  thereby 
both  as  a  stockholder  and  director,  and 
was  estojiocd  from  alleging  that  the  corpo- 
ration was  not  the  same  with  which  he  con- 
tracted. Ross  V.  Chicago,  />'.  <S^  O.  R.  Co., 
77  ///.  127. 

2<J.  AVlu'ii  .standi ii$;r  by  rnisos  an 
estojjpd.— (I)  In  general.  — Where  two 
railroads  are  chartered  between  the  same 
termini,  and  one  company  stands  by  and 
encourages  the  other  in  the  construction  of 
its  road  at  a  great  cost,  a  court  of  equity 
will  not  interfere.  Such  conduct  estops  the 
objecting  company  from  calling  in  question 
the  legality  of  the  stiucture.  Erie  R.  Co. 
V.  Delaware,  L.  &>  JI'.  R.  Co.,  21  jV.  /.  E//. 
2S3.--OuoTKn  IN  McGregor  v.  Erie  R.  Co., 
35  N.  J.  L.  89. 

Where  a  contract  is  made  with  the  presi- 
dent of  a  railway  company,  and  signed  by 
him  and  the  secretary,  though  not  author- 
ized by  the  directors,  yet  it  appears  that 
they  knew  of  it,  and,  making  no  objection, 
stood  by  and  saw  the  other  party  perform- 
ing his  part  of  the  same,  the  company  is 
bound.  Texas  &*  St.  L,  R.  Co.  v.  Robards, 
60  Tex.  545, 
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The  real  owner  of  the  majority  of  stock 
in  11  railroad  company  who  permits  its 
alTairs  to  be  managed  by  others  holding  the 
legal  title  to  the  stock,  and  the  ollicers 
elected  by  tiicm,  cannot  claim  as  against 
innocent  parties  that  the  conijjany  is  ex- 
empted from  any  obligation  which  it  has 
assiimr  through  such  officers  and  man- 
a;4or.^,  or  to  wliicli  it  may,  through  them, 
have  become  equitably  liable.  North  Car- 
olina R.  Co.  V.  Dr<zv,  3  ll'ochfs  ( [/.  S.)  674. 

Where  a  corporation  purchasing  stock  of 
another  corporation  gives  notice  to  the 
directors  and  stockiiolders  of  the  latter 
corporation,  and  regularly  votes  the  stock 
and  expends  large  sums  of  money  for  the 
benefit  of  tiie  corporation  pursuant  to  reso- 
lutions of  the  stockiiolders,  the  minority 
stockholders  are  estopped  from  claiming, 
several  years  aftt-r  such  purchase  was  made, 
that  the  purc;hasing  corporation  has  pro- 
cured the  misinaiiageiuent  of  the  cor[)ora- 
tioii,  and  from  denying  that  such  i^.irchas- 
iiig  corporation  has  the  power  urdcr  its 
charter  to  make  the  purciiase.  ^UcXiiiiiier 
V.  Sruny,  36  .-////.  iS~»  Eng.  A\  Cas.  239,  81 
Ga.  536,  8  .v.  E.  Rep.  630. 

Corporators  who  stand  by  and  suffer  the 
cDiiiijany  to  construct  a  new  work  autiior- 
ized  by  law,  without  interference,  will  be 
held  to  have  acquiesced  in  it,  and,  by  such 
acquiescence,  will  lose  their  remedy  in  eq- 
uity. Zabriskic  v.  Hackensack  &^  N.  V.  R. 
Co..  1 3  X.J.Eq.  178. 

,2)  Landowner  standinj^  (f5>''~~'^he  acquies- 
cence of  property  owners,  whose  consent  is 
necessary  as  a  condition  precedent  to  the 
exercise  of  the  franchise  granted  to  tiie 
company,  in  standing  by  and  seeing  the 
c  iinpany  construct  and  operate  their  road 
under  a  claim  of  right,  will  be  regarded  as 
evidence  of  consent.  P.ilcrson  &•  P.  Horse 
'•'.  Co.  V.  Mayor,  etc.,  of  P.iterson,  2\  N.J. 
Ej.  15S. 

A  landowner  who  stands  by,  without 
fleniaiifling  compensation,  until  a  railroad 
company  has  so  far  completed  and  put  in 
operation  its  railroad  over  his  land  as  to  in- 
volve tlie  public  interest,  can  neither  enjoin 
tlie  company  nor  maintain  ejectment  ;  his 
only  remedy  is  an  action  for  damages. 
Louisville,  N.  A.  &"  C.  R.  Co.  v.  Peck,  1 19 
Ind.  124,  21  i\.  I-:.  Rep.  471.  Sherlock  v. 
Louir.'ille,  N.  A.&^  C.  R.  Co.,  1 15  Ind.  22, 
14  nVv/.  Rep.  843,  17  X.  E.  Rep.  171.  Strick- 
ler  V.  Midland  R.  Co.,  125  L/id.  412,  25  .V.  E. 
Rep.  455. 


But  if  the  company  has  unlawfully  en- 
tered upon  the  land  the  owner  may  maintain 
an  action  for  damages,  or  institute  proceed- 
ings under  the  statute  for  the  assessment  of 
his  damages.  Strickler  v.  Midland  R.  Co., 
125  Ind.  412,  25  i\\  E.  Rep.  455.  Slocumb 
V.  Cliica_!j;o,  B.  &>  (J.  R.  Co.,  57  lo^va  675,  11 
N.  U\  Rep.  641.— DiSTlN'GUiSillNO  r^ugh 
z/.  Golden  Valley  R.  Co.,  L.  R.  15  Cli.  D.  330. 
— Holloway  v.  Loitinu'lle,  St.  L.  &>  /'.  R.  Co., 
92  Ky.  244,  17  S.  IV.  Rep.  572.  — I'oi.l.oWKD 
IN  Louisville,  St.  L.  &  T.  R.  Co.  v.  IIcss,  92 
Ky.  \Q-j.— Planet  P.  &<•  F.  Co.  v.  St.  Louis, 
O.  //.  &>  C.  A\  Co.,  115  Mo.  613,  22  .v.  JV. 
Rep.  616.  Goodin  v.  Cincinnati  &^  IT. 
CanalCo.,  18  0/iio  .SV.  169  — Distixguisheij 
IN  St.  Joseph  oc  D.  C.  R.  Co.  v.  Cal lender,  13 
Kan.  496;  Knox  7'.  Metropolitan  El.  R.  Co... 
12  N.  Y.  Siipp.  S48,  36  N.  v.  S.  R.  2.  FoL- 
LOWF.D  IX  Cincinnati  <S:  I.  R.  Co.  v.7Jnn.  18 
Ohio  St.  417. — Pennsylvania  Co.  v.  7'latt, 
46  .lin.  (5-*  Enjf.  R.  Cas.  558,  47  O/iio  St.  366, 
25  X.  E.  Rep.  1028.  — Rkconcilixg  Smiley 
7>.  Wright,  2  Ohio  506  ;  Resor  v.  Ohio  &  M. 
R.  Co.,  17  Ohio  St.  140;  Rosenthal  v.  May- 
liugli,  33  Ohio  St.  155. — Reichert  v.  St.  Louis 
&0  S.  E.  R.  Co.,  3S  ./w.  iS-  Enj;.  R.  Cas.  453, 
51  .Irk.  491,  II  S.  IV.  Pep.  696. —  DlsiiN- 
GUi.smxG  f^ittle  fiock  &  Ft.  S.  R.  Co.  v. 
McGehee,  41  Ark.  202. 

This  rule  should  be  applied  to  married 
women  as  well  as  to  persons  who  are  free 
from  disability.  But  the  mere  fact  that  a 
railroad  is  being  ojjerated  and  that  the  pub- 
lic is  interested  in  its  continuance  will  not 
bar  the  right  of  the  owner  of  the  land  over 
which  the  road  is  built  to  recover  it,  in  the 
absence  of  anyconduct  upon  his  part  which 
/ould  amount  to  an  estop]icl.  HolUnuay  v. 
Louisville.  St.  L.  &-  T.  R.  Co.,  92  Ky.  244,  17 
S.   \V.  Rep.  572. 

An  obligee  who  is  present  during  the  per- 
formance of  the  obligation  of  a  railroad  to 
construct  its  road  after  a  delay  beyond  the 
stated  time,  who  docs  not  object,  and  allows 
the  work  to  be  completed,  cannot,  by  suit 
brought  more  than  a  year  afterwards,  de- 
mand the  value  of  the  land  taken  for  the 
building  of  the  road,  and  claim  damagoG 
consequent  on  the  use  of  the  grant,  which 
were  not  in  contemplation  of  the  parties 
when  the  contract  was  entered  into.  Gay- 
den  V.  I^ouisville,  X..  X.  O.  &>  T.  R.  Co.,  39 
La.  Ann.  269,  i  So.  Rep.  792. 

Where,  in  a  deed  conveying  a  right  of 
way  to  the  state  for  the  use  of  a  railroad, 
power  was  given  to  the  chief  engineer  of  the 
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state  to  locate  its  boundarj',  any  question  as 
to  the  abuse  of  liis  discretion  in  laying  off 
such  b<jundaiy  must  be  made  within  a  rea- 
SfMiabie  lime  and  cannot  be  raised  after  a 
la|)se  of  thirty  years.  DiiUi^herty  v.  Western 
&-  yl.  A'.  Co.,  53  (Jii.  304. 

One  who  attests  a  deed,  knowing  its  con- 
tents, and  afterwards  stands  by  and  sees 
expensive  work  dune  under  it  on  the  prem- 
ises, making  no  (jl)jci:tion,  is  estopped  to 
assert  an  older  adverse  title  in  himself,  and 
recover  tiie  premises  in  opposition  to  the 
deed  to  which  liis  attestation  gave  authen- 
ticity and  credit.  Geo)-i^ia  I'ac.  R.  Co.  v. 
S/fu/.-/ciiii/,  80  Ga.  776,  1 2  y!//i.  SI.  Rep.  2S2, 
6  S.  E.  Rep.  27. 

(3)  Illuslrations.  —  Honds  of  a  county 
were  issued  to  pay  a  subscription  to  railroad 
stock,  which  was  to  bear  interest  until  divi- 
flends  should  l)e  declaned,  the  interest  be- 
ing made  jiayable  by  a  ta.x,  with  a  [trovision 
tliat  stock  certificates  should  be  issued  to 
the  taxpayers  for  the  amount  of  their  taxes. 
These  stock  certillcates  were  non-interest 
bearing  and  were  to  be  deductcfi  from  the 
first  dividends  declared.  It  appeared  that 
the  control  of  stock  and  the  right  to  order 
its  deduction  from  such  dividends  were 
liroperly  vested  in  county  comniissicncrs 
instead  of  the  county  court,  but  that  the 
commissioners  stood  by  for  more  than  five 
years  and,  without  olijeciion,  allowed  the 
stock  to  be  dis[)i  sed  of  by  the  county  court. 
Held,  that  they  were  estopped  from  then 
demanding  the  snck  from  the  railroad  com- 
pany. Siinpsoii  County  v.  Louisville  &•  N. 
R.  Co.,  (A>.)  19  .V.   U^'.  Rep.  665. 

During  ihe  preparation  of  a  case  by  the 
receiver  of  a  railroad  against  another  road 
to  recover  for  certain  lreii;lit  charges,  the 
purchaser  of  the  road  stood  by  without  any 
suggestion  or  assistance  on  his  part  as  to 
how  the  case  should  be  suljmitted  or  what 
issues  sliould  be  presented.  A  year  after- 
ward, when  judgment  was  about  to  be  ren- 
dered, he  liled  a  petition,  asking  that  he  be 
suljstituted  as  plaintiff  and  setting  up  issues 
that  would  necessitate  reopening  the  case. 
y/<7i/,  that  his  own  negligence  in  thus  silently 
standing  by  would  preclude  him  from  com- 
plaining of  the  action  of  the  court  in  refus- 
ing to  substitute  him  as  plaintiff.  Ritchie 
V.  Ciiieinnati,  N.  O.  (S^  T.  P.  R.  Co.,  (A>.) 
21  .S'.  rr.  Rep.  641. 

27.  AVlicn  standing  by  creates  no 
estoppel.— Where  a  landowner  makes  no 
grants,  executes  no  license,  and  makes   no 


representations,  there  is  no  estoppel  ///  pais, 
where  a  company  has  taken  his  land  with- 
out legal  steps  to  acquire  title.  Tlie  fact 
that  he  knows  that  his  land  has  been  seized 
does  not  of  itself  estop  him,  for  his  silence 
IS  neither  fraudulent  nor  culpable.  In  such 
case  tlie  landowner  is  not  estopped  from  as- 
serting his  right  to  d  images,  although  lon.^ 
acquiescence  migiit  ]jreclude  liim  fr(jin  n- 
covering  tlie  laud.  Blooinfiehl  A'.  Co.  v. 
Grace.  \\i  [ltd.  128,  11  West.  I\ep.  36S,  13 
N.  E.  Rep.  680.  — Di.siiNiiui.sin.u  ix  Moyer 
%>.  Ft.  Wayne,  C.  «S:  L.  R.  Co.,  132  Ind  8S'.— 
T/ioniton  v.  S/ieffield  &■'  />'.  R.  Co.,  33  ,/w. 
&^  E/tj,-:  R.  Ciis.  226,  84  ylAi.  109,  4  So.  Rep. 
197,  5  .'l/u.  St.  Rep.  337. 

A  street  railway  C(}m[)any,  whose  property 
is  not  subject  to  assessment  for  street  im- 
provements, is  not  estopped  to  deny  its 
liability  for  an  assessment,  because  it  stands 
by  without  objection  until  the  improvenient 
is  completed,  if  it  is  one  which  the  citv  has 
authority  to  make.  Western  P.  &->  S.  Co.  v. 
Citizens'  St.  R.  Co.,  46  .-/;//.  &<'  A';/,^-.  A'.  Cas. 
176,  128  Ind.  525,  26  ^'.  E.  Rep.  '188,  28  A'. 
E.  Rep.  88. 

2S,  Silence,  when  raises  an  es- 
toppel.*—(1)  In  general. — Where  a  rail- 
road company  sells  a  lot  with  a  provision  in 
the  deed  binding  the  grantee  to  erect  a 
house  thereon,  and  by  accident  the  grantee 
builds  over  the  line  on  other  lands  of  the 
company,  and  the  officers  of  the  company 
know  of  the  mistake,  but  interp<jse  no  ob- 
jection, the  company  will  be  compelled  to 
allow  the  house  to  be  moved  at  its  expense, 
or  to  i)ay  its  value.  Georgia  R.  &^  />'.  Co.  v. 
Ha<nilton,  59  G.i.  171. 

Wliere  one  cfimpany  grants  another  a 
roadbed,  etc.,  and  the  lessee  company  enters 
and  expenfis  large  sums  of  money  thereon, 
without  objection  from  the  directors  or 
stockholders  of  the  lessor  company,  they 
are  afterward  estopped  from  questioning  its 
yalidity  on  the  ground  of  irregularity.  Ma- 
haska County  R.  Co.  v.  Dcs  Moines  Valley  R. 
Co.,  28  Iowa  437. 

If  prior  to  the  purchase  of  lands  by  a  rail- 
road, the  grantor's  son  has  received  a  deed 
for  the  land,  which  is  not  recorded,  and, 
with  knowledge  of  the  facts,  remains  silent, 
he  could  not  claim  thereunder  as  against 
the  company ;  and  even  with   a  prior  re- 


*  Estoppel  of  ownet  by  silent  acquiescence 
from  claiming  damajies  for  land  appropriated  by 
company,  see  note,  5  L.  R.  A.  1S3. 
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conicd  deed,  it  would  be  questionable 
wlieilier  his-  right  would  prevail  against  the 
company  under  the  circumstances.  Louts- 
vilk,  jX.  O.  &^  T.  A'.  Co.  V.  IJaj;  67  J//ss. 
227,  7  So.  Rep.  349. 

A  stockholder  in  a  railroad  after  attend- 
ing; various  meetings  of  the  board  of  dircc- 
t(jrs,  wliich  were  held  out  of  the  state,  and 
making  no  ojeclion  thereto,  cannot  object 
to  a  subsequent  meeting  held  at  the  same 
place.  Wood  \.  Bon<y,{X.  J.  Eq.)  21  At  I. 
'ju-p.  574. 

Where  a  railroad  company  condemns  the 
priv.ite  hinds  of  its  president,  he  cannot 
afterward  object  to  the  title  acquired  by  the 
company  on  the  ground  of  certain  defects 
in  the  [)roceedings,  where  at  the  time  he 
was  the  olFicer  charged  with  the  duty  of  see- 
ing that  the  proceedings  were  regularly  C(jn- 
diictcd.  Troy  &^  B.  R.  Co.  v.  yV/Av,  42  I't. 
265.— Di-STiNGUlsiiKi)  IN  Austin  V.  Rutland 
R.  Co.,  17  Fed.  Rep.  4G6,  21  Ulatchf.  (U.  S.) 
35S.  FoLl.oWKD  IN  Austin  v.  Rutland  R. 
Co.,  45  Vt.  215.  Quoted  in  New  York  & 
N.  K.  R.  Co.  V.  Coiiistock,  60  Conn.  200. 
RiviEWKD  IN  Vermilva  v.  Chicago,  M.  & 
St.  P.  R.  Co.,G6  Iowa  606. 

(2)  Illitstralions. — Where  the  plaintifl, 
with  only  a  possessory  title,  knew  and  ap- 
proved of  a  deed  given  by  one  holding  the 
record  title,  conveying  a  right  to  enter  the 
premises,  together  with  a  perpetual  ease- 
ment of  water  and  water  rights  therein, 
himself  receiving  the  consideration  named 
in  the  deed,  and  afterwards  saw  the  defeiid- 
;mt,  a  subsequent  grantee,  expending  hirge 
sums  of  money  in  iniprf)ving  the  easement, 
but  gave  no  warning  to  the  defendant  to  de- 
sist and  made  no  assertion  of  title  until  the 
completion  of  the  work,  and  in  which  he 
was  employed— //('A (',  that  he  was  eqtiitably 
estopped  from  asserting  any  title  to  the 
disturbance  of  the  defendant's  easement, 
Martin  v.  Maine  C.  R.  Co.,  83  Me.  100,  21 
Atl.  Rt'p.  740.' 

A  father  licensed  his  son  to  enter  upon  a 
part  of  his  land  under  a  parol  agreement 
that  the  son  should  occu[)y  and  pay  taxes 
on  such  part,  and,  on  a  certain  contingency, 
receive  a  dec -'..  The  iand  continued  to  be 
assessed  to  the  father.  Subsequently  a  rail- 
road was  built  across  it;  and  after  condem- 
nation proceedings  and  considerable  litiga- 
tion as  to  the  right  of  way  between  the 
company  and  the  father,  it  paid  him,  and 
received  a  deed  for  the  right  of  way.  All 
this  was  known  to  the  son,  who  attended 


upon  the  litigation,  but  remained  silent. 
Held,  that  he  cannot  in  equity  controvert 
the  title  conveyed  by  his  father,  althmigh 
he  had  been  in  possession,  in  the  manner 
stated,  for  more  than  ten  years,  and  had  re- 
ceived a  deed  from  his  father,  which  was 
recorded  just  before  the  latter  executed  the 
deed  to  the  company,  it  not  having  actual 
notice  of  his  deed.  Day  v.  Loui.<i'ille,  N. 
O.  £-  r.  R.  Co. .6i)  Miss.  5S9,  II  .S','.  /u-/>.  25. 

Where  a  canal  comp  iiy  iiad  for  over 
twenty  years  been  in  the  undisi)uled  pos- 
session of  water,  which  before  thr.t  period 
had  been  in  litigation  with  a  ripaiian  owner 
who  knew  that  the  canal  ctjinijany  was 
about  to  lease  its  works,  whicli  were  mate- 
rially dei)cndcnt  on  such  water,  and  such 
rii)arian  owner  took  no  me. inures  to  revive 
the  old  litigation,  or  to  give  notice  of  such 
claims  before  the  lease  was  given — field, 
that  ground  w;is  laid  for  the  chiim  of  an 
equitable  estoppel  in  behalf  of  the  lessee, 
and  that  he  had  a  suHicient  standing  in 
a  court  of  equity  to  enjoin  suits  at  law 
calling  in  question  the  right  to  such  water. 
Soeiety,  ele.,  v.  I.e/iii^li  I'lil/ey  R.  C'l'.,  32  A'. 
J.  Hi].  329  ;  ajjiniiiiii;-  30  A'.  /.  /•>/.  145. 

2i).  When  silence  will  not  estop. — 
Mere  silence  and  inacti(jn  f(jr  a  few  mcjiiths 
after  being  informed  that  a  railroad  com- 
pany are  constructing  their  track  <iver  the 
land  will  not  be  regarded  such  acquiescence 
as  to  estop  the  owner  from  his  action  of 
ejectment.  Jl'iiU-er  v.  C/iico^o,  R.  I.  &•>  P. 
R.  Co.,  57  Mo.  275. 

The  presence  and  the  silence  C)f  the  mort- 
gagor when  a  demand  was  made  by  the 
mortgagee  upon  the  common  carrier  for 
goods,  and  the  demand  was  refused,  were 
not  such  an  admission  by  the  mortgagor  of  , 
the  mortgagee's  owtiership  as  made  it  the 
duty  of  the  carrier  to  yield  to  such  demand. 
Ko/in  v.  Richmond  &*  D.  R.  Co.,  37  So.  Car.  i. 


3.  Acts  of  Agents. 

80.  In  s'e"ci''»'' — A  company  receiving 
property  under  a  contract  made  by  its  agent 
is  thereby  estopped  from  denying  the  au- 
thority of  such  agent,  and  would  be  bound 
to  pay  therefor.  Conley  v.  Columbus  Tap  R. 
Co..  44  T,x.  579. 

Where  a  company  accents  a  deed  stipu- 
lating for  the  performance  by  it  of  certain 
acts,  it  cannot  question  the  authority  of  its 
agent  to  make  the  contract.     Louisville,  N. 


380 


ESTOPPEL,  30 


r 


A.  &^  C.  A'.  Co.  V.  Sumner,  24  A»i.  &•  E)ig. 
R.  Cas.  641,  106  Ind.  55,  5  A'.  E.  Kfp.  404. 

Wlierc  the  local  agent  of  a  railroad  that 
is  in  ilie  hands  of  a  receiver,  has  made  a 
contract  for  the  shipment  of  a  very  large 
amount  of  freights,  and  the  receiver  makes 
no  ot)jcctioii  until  the  contract  is  half  ex- 
ecuted, he  is  then  estopped  from  denying 
the  a\ilhoriiy  of  the  agent  to  make  a  con- 
tract for  sucii  a  large  amount.  Central 
Trust  Co.  V.  Wabaslt,  St.  L.  ^^  P.  R.  Co., 
38  Fed.  Rep.  561. 

Where  a  company  is  sued  for  a  per- 
sonal injury  to  a  ten  year-old  boy  who  is 
deaf  and  dumb,  wiiile  riding  on  its  train,  it 
cannot  avail  itself  of  tlie  defense  that  lie 
was  not  lawfully  on  the  train,  where  it  ap- 
pears that  its  employes  had  been  in  the 
liabit  of  allowing  and  encouraging  him  to 
ride,  though  no  special  invitation  or  permis- 
sion was  given  at  the  time  of  the  injury. 
Lamiiiert  v.  Chicago  &^  A.  R.  Co.,  9  ///. 
App.  3S8. 

As  between  a  railroad  company  and  its 
contractors,  the  company  is  estopped  from 
objecting  to  a  fence  built  by  the  contractor, 
where  it  appears  that  its  own  engineer  fur- 
nished the  plans  and  one  of  its  agents 
superintended  the  work.  Barker  \.  Troy  &^ 
R.  R.  Co.,  27  Vt.  766. 

Where  a  railroad  company  lets  a  contract 
for  the  construction  of  its  road,  to  be  finished 
so  as  to  receive  the  approval  of  its  chief  en- 
gineer, it  cannot  object  to  paying  on  account 
of  a  want  of  such  approval,  where  it  ap- 
pears that  it  has  no  chief  engineer  at  the 
time  the  work  is  completed.  Barker  v. 
Troy  iS^  R.  R.  Co.,  27  Vt.  766. 

A  company  sued  for  the  value  of  goods 
delivered  to  it  for  carriage,  and  which  were 
stolen  by  a  man  representing  himself  to  be 
a  driver  in  the  employ  of  a  subcontractor  of 
liie  company,  is  not  estopped  from  denying 
that  the  thief  was  its  servant.  Way  v. 
Great  Eastern  R.  Co.,  L.  R.  i  Q.  />.  D.  692, 
35/,.   T.  253,45  EJ.  G.  /A  A  874. 

Where  the  plaiiitilif  intrusted  certain  car- 
goes of  rails  to  the  Erie  railroad,  to  carry  to 
Buffalo  and  forward  thence  to  Duluth  by 
water,  and  defendant,  having  contracted 
with  tiie  agent  of  the  road  at  New  York  to 
carry  them  from  Buffalo  to  Duluth,  and  to 
insure  them,  procured  certificates  of  insur- 
ance to  be  issued,  and  deposited  with  the 
agent  of  the  road  at  Buffalo,  of  whom  it  re- 
ceived the  cargo,  hut  had  no  direct  dealing 
with  the  plaintiff — the  receipt  and  retention 


of  these  certificates  by  the  agent  of  the 
road,  without  objection,  estopped  the  plain- 
tiff from  objecting  to  the  form  of  the  policies 
or  the  amount  of  the  insurance.  Scranton 
Steel  Co.  v.  Ward's  D.  &*  L.  S.  Line,  40  Fed. 
Rep.  866. 

At  the  time  a  landowner  executed  a  deed 
to  a  company  for  a  right  of  way,  the  presi- 
dent of  the  company  executed  a  contract 
with  covenants  running  with  the  land,  with 
certain  provisions  in  favor  of  the  land- 
owner. Held,  that  the  acceptance  by  the 
company  of  the  deed  cliarged  it  with  notice 
of  the  c(jVL'nants  in  the  agreement,  and 
estopped  it,  by  iiolding  possession  of  the 
land,  from  denying  the  authority  of  its 
president  to  execute  the  agreement.  Mobile 
iS~»  M.  R.  Co.  V.  Gilmer,  85  Ala.  422,  5  So. 
Rep.  13S. 

To  a  bill  by  a  railway  company  for  the 
specific  performance  of  a  contract  to  grant 
a  right  of  way  over  land,  as  against  a  sub- 
sequent purchaser,  the  latter  set  u])  an 
alleged  estoppel,  arising  out  of  the  state- 
ment of  an  agent  of  the  company  employed 
to  settle  iox  and  obtain  rights  of  way,  that 
the  cnuipany  claimeri  a  strip  of  less  widiii 
than  that  provided  for  in  the  contract,  made 
before  the  defendant's  purchase  of  the  land. 
It  appeared  that  such  statement  was  made 
in  ignorance  of  the  company's  rights,  and 
that  the  agent  had  no  authority  to  release 
any  of  its  rights  acquired  under  the  con- 
tract. Held,  that  such  statements  or  ad- 
missions of  the  agent  created  no  equitable 
estop()el.  Chicago  &>  E.  I.  R.  Co.  v.  Hay, 
119  ///.  493,  10  TV.  E.  Rep.  29.— FoLl.owKi) 
IN  Chicago  &  E.  I.  R.  Co.  v.  Hay,  119  111. 
507. 

Where  a  gas  company,  with  the  per- 
mission of  the  municipal  authorities,  had 
laid  down  and  was  maintaining  its  pipes  in 
the  street  of  a  city,  and  a  street  railway 
company  was  wrongly  informed  by  the  em- 
ployes of  the  gas  company  respecting  the 
location  of  the  latter's  pipes,  so  that  the 
railway  track  was  laid  over  them — lieU, 
that  the  gn-  company  could  be  esto|)ped 
from  disturbing  the  railway  track,  even  for 
the  purpose  of  repairing  its  own  property. 
Davenport  C.  R.  C^.  v.  Davenport  Gas  Light 
Co.,  43  lo7va  301,  14  Am.  Ry.  Rep.  437. 

One  who  was  temporarily  employed  as 
bookkeeper  and  collector  was  not  an  agent 
of  the  company  in  such  a  sense  that  his 
statement  respecting  the  location  of  its  gas 
pipes  would   be  binding  on  the  company. 
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Paveftport  C.  J?.  Co.  v.  Davenport  Gas  Lf^ht 
Q>.,  43  /o7oa  301,  14  A)it.  Ry.  Rep.  437. 

Where  the  defendants'  agents  were  ac- 
customed to  receive  notes  for  collection  in 
places  beyond  their  route — hchf,  that  the 
defendants  were  estopped  to  deny  that  such 
aj;t'nts  were  authorized  to  nuil<e  contracts 
on  Ijclialf  of  the  company  to  transact  busi- 
ness of  such  character  beyond  the  limits  of 
the  defendants'  route.  Kimpp  v.  United 
States  (^  C.  Exp.  Co.,  55  N.  H.  348— Dis- 
APPROVINO  Hood  V.  New  York  &  N.  H.  R. 
Co.,  22  Conn.  502. 

31.  Corporate  officers.— A  city  will 
not  be  permitted  to  deny  the  official  charac- 
ter of  its  own  officers,  who  acted  as  such  in 
the  performance  of  the  duties  necessary  to 
execute  tlie  conditions  precedent  to  the 
issuance  of  railway  aid  bonds.  Eminence  v. 
Crasser,  81  Ky.  52. 

A  railroad  corporation  is  estopped  from 
denying  that  a  portion  of  the  structure  of 
tlieirroad,  built  at  the  same  time  with  and 
as  a  part  of  i:  by  their  officers,  engineers, 
and  contractors,  is  authorized  by  their  act 
of  incorporation ;  and  any  person  entitled 
to  recover  for  damages  occasioned  by  such 
structure  has  a  right  to  assume  that  in 
making  the  same  the  corporation  acted  in 
pursuance  of  their  charter,  and  to  have  his 
equitable  remedy  for  damages  under  Mass. 
Rev.  St.  ch.  39,  §  56,  instead  of  treating  the 
officers,  engineers,  and  contractors  of  the 
corporation  as  trespassers.  Parker  v.  Bos- 
ton 6^  M.  R.  Co.,  3  Cush.  (Mass.)  107. 

Wliere  a  person  is  directed  by  the  presi- 
dent and  vice-president  of  a  corporation  to 
deal  with  the  superintendent,  and  he  makes 
an  oral  contract  with  the  superintendent  in 
the  name  of  the  corporation,  it  cannot  after- 
ward deny  the  superintendent's  authority  to 
contract.  Morrell  v.  Long  Island  R.  Co.,  t 
A'.  V.  Sitpp.  65.  See  also  Vicksburg  (S^  M. 
R.  Co.  V.  Ragsdale,  54  Miss.  200,  1 7  Ant.  Ry. 
Rep.  435.— Reviewed  in  Ragsdale  z/.  Vicks- 
burg &  M.  R.  Co.,  62  Miss.  480. 

A  railroad  is  not  estopped  from  denying 
the  validity  of  an  over-issue  of  stock  by 
payment  of  dividends  to  one  who  had  held 
valid  stock,  but  which  had  been  exchanged 
for  the  over-issue  stock  through  the  fraud 
of  the  president,  while  not  acting  for  the 
company.      Wright's  Appeal,  99  Pa.  St.  425. 

The  officers  of  a  county  are  not  its  agents 
in  such  a  sense  that  they  can,  by  the  levy 
and  assessment  of  taxes  upon  land  which  is 
exempt  from   taxation,  create  an  estoppel 


which  shall  prevent  the  county  from  sub- 
sequently asserting  title  10  the  property 
thus  taxed,  against  a  vailroad  claiming  un- 
der a  land  grant  from  the  United  States. 
Ihtena  Vista  County  v.  lo'iva  Falls  (S»  S,  C. 
R.  Co.,  46  hnoa  226.— FoM.oWED  IN  Howard 
County  V.  BuUis,  49  Iowa  519. 

4.  Compromises ;  Contracts, 

32.  Coiiiproiiiise.s.— When  the  plain- 
tiff receives  and  retains  money  from  the 
company  which  employed  him,  on  the  faith 
of  tiie  statement  by  him  that  he  did  not 
mean  to  sue  for  damages,  he  is  estopped 
from  so  suing.  Galloivay  v.  Western  6-»  A. 
R.  Co.,  57  Ga.  512.— Not  followed  in 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Eubanks.  31 
Am.  &  Eng.  R.  Cas.  176,  48  Ark.  460. 

A  county  having  agreed  in  a  compromise 
to  convey  to  a  railroad  company  all  the 
lands  tlie  latter  claimed  except  a  certain 
specified  number  of  acres  reserved,  in  lieu 
of  which  it  offered  ten  thousand  dollars  in 
money,  it  could  not  afterwards  plead  that 
the  compromise  was  invalid  on  tlic  ground 
that  the  company  obtained  by  the  compro- 
mise all  it  sought  by  its  suit,  until  it  had 
been  shown  that  the  excepted  lands  were 
worth  no  more  than  ten  thousand  dollars. 
Mills  County  V.  Burlington  &•  M.  R.  R.  Co., 
47  Lr.mi  66. 

In  an  action  by  a  county  to  quiet  title  to 
lands  over  which  a  railroad  company  exer- 
cised acts  of  ownership,  it  appeared  that  the 
lands  were  taxed  to  the  company  among 
other  lands,  and  that  a  large  sum  was  due 
for  taxes,  of  which  sum  the  county  accepted 
a  certain  amount  as  a  compromise  and  in 
settlement.  Held,  that  this  estopped  the 
county  from  denying  the  company's  owner- 
ship. Adams  County  v.  Burlington  <S-»  M. 
R.  Co.,  39  loiua  507.— Following  Iowa  R. 
Land  Co.  v.  Story  County,  36  Iowa  48. — 
Distinguished  in  Buena  Vista  County  v. 
Iowa  Falls  &  S.  C.  R.  Co.,  46  Iowa  226 ; 
Howard  County  v.  Bullis,  49  Iowa  519. 
Followed  in  American  Emigrant  Co.  v. 
Iowa  R.  Land  Co.,  52  Iowa  323. 

An  individual  and  a  railroad  company 
both  claimed  a  tract  of  public  land,  and 
upon  an  application  to  the  secretary  of  the 
interior  the  controversy  was  decided  in 
favor  of  the  company  and  a  patent  issued 
therefor.  Subsequent  thereto  the  individual 
entered  into  a  compromise  with  the  com- 
pany, fully  recognizing  its  title,  and  agreed 
to  buy  the  land.     Held,  that  the  compro- 
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mise  having  been  entered  into  by  ilie  [.ar- 
lic.«  witli  full  knou  lc<ls4L-  of  the  facts,  a  court 
would  not  inquini  into  the  facts  as  to  whicli 
liad  the  better  title,  but  would  hold  the 
parties  to  tlie  contract  as  made.  Atcliison, 
T.  &^  S.  !•'.  A'.  Co.  V.  Sliuk-u'eallicr,  21  Kan. 
322.— yi.(iriN<;  I'cnn  v.  IJaltiinorc,  1  Vcs. 
Sr.  444;  Cann  t'.  Caiui,  1  V.  Wins.  727; 
Stapiltoii  V.  Stapilion,  1  AtU.  2;  Filch  v. 
ISahlwin,  17  Johns.  (N.  Y.)  \(n.  Kkvikw- 
INC  Mnorc  -<>.  Fiizu-atcr,  2  Kand.  (Va.)  442. 

UIJ.  CoutriH'ts,  };'<''><'i"in.v.— One  who 
m  ikcs  a  valid  contract  witii  a  railroad  com- 
pany by  which  he  agrees,  in  consideration 
of  enii)loyment  by  it,  to  waive  all  compen- 
sation for  right  of  way  throu;4h  his  lands, 
cannot  maintain  an  acli<3n  against  the  com- 
pany for  damages  for  the  wrongful  talking  of 
the  lands.  Cory  v.  Chicago,  11.  &^  A'.  C.  A'. 
Co.,  44  ,/w.  &^  Kiij^.  A'.  Cas.  183,  100  jUo. 
2S2,  13  .':.  jr.  Kip.  346. 

Wliere  a  railroad  company  is  proceeding 
to  condemn  a  right  of  way  and  the  land- 
owner agrees  that  he  will  give  a  right  of 
way  if  the  company  will  change  the  location 
to  another  portion  of  his  land,  and  the  com- 
pany, relying  upon  such  agreement,  does  so, 
at  consideral)le  extra  expense,  the  land- 
owner is  thereby  estopped  from  claiming 
damages  for  the  land  taken.  Oregon  K.  &* 
N.  Co.  V.  07L's/ry,  3  U\is/i.  T.  38,  1 3  Pac. 
Kcp.  ]86. 

If  a  party  who  contracts  with  a  corpora- 
tion thereby  estops  iiimself,  when  sued  on 
the  contract,  from  denying  tlie  power  of  the 
corporation  to  make  it,  as  to  which  the 
decided  cases  are  conflicting,  the  principle 
does  not  apply  when  a  corjioration  seeks  to 
enforce  a  contract,  as  assignee  of  one  of 
the  original  parties.  IVilks  v.  Georgia  Pac. 
R.  Co.,  79  Ala.  180. 

Two  companies  jointly  owned  and  oper- 
ated a  section  of  a  railway.  One  of  the 
compimies  tiled  a  bill  to  compel  an  account- 
ing of  profits,  and  obtained  a  decree  in  its 
favor  for  the  profits  arising  from  the  passen- 
ger traffic,  but  the  l)ill  was  dismissed,  without 
prejudice,  as  to  the  profits  arising  from  local 
freights.  Subsequently  the  defendant  in 
the  first  suit  filed  a  bill  to  compel  an 
accounting  for  the  local  freights.  Held,  that 
the  plaintiff  in  the  first  suit,  having  profited 
by  the  decree  entered  therein,  and  had  the 
benefit  of  the  contract  as  to  passenger  traf- 
fic, was  estopped  from  denying  the  validity 
of  the  contract  in  the  second  suit,  as  to  the 
local  freights ;  and  the  fact  that  the  first  bill 


was  dismissed  without  prejudice  as  to  such 
freights,  would  not  cliange  the  fact.  Haiti- 
VI ore  «S^  O.  A\  Co.  v.  Pittslntrgh,  C.  &»  Si. 
L.  A'.  Co.,  55  /•■<•,/,  A'(/>.  701. 

Hy  the  t"rms  of  a  contract  between  two 
companies  each  gave  to  the  other  the  right 
to  use  its  tracks  and  depots,  and  agreed  to 
run  its  trains  over  the  track  of  the  other, 
the  earnings  of  the  two  roads  to  be  divided 
into  certain  specified  proi)ortions.  It  ap- 
peared that  the  contract  was  e.xecutcd  by 
one  of  the  companies  by  its  president  and 
secretary,  who  were  also  directors,  and  was 
sealed  with  the  cijrporatu  seal,  but  was  never 
ratified  by  the  directors  as  was  the  intention 
when  executed.  Held,  that  after  the  com- 
pany had  acted  upon  the  contract  for  a  year 
and  the  other  company  had  faithfully 
observed  its  terms,  it  was  estopped  from 
denying  that  the  officers  were  not  author- 
ized to  m:;ke  the  contract.  Jourdan  v.  Long 
Island  R.  Co.,  115  jV.  V.  3S0,  22  jV.  E.  Rep. 
153,  26  N.  v.  S.  R.  138;  affirming  42  Hun 
657.  6  N.  V.  S.  R.  89. 

In  an  action  for  the  price  of  certain  prop- 
erty, where  it  appeared  that  plaintiff's  intes- 
tate sold  the  property  to  H. ;  that  II.  as- 
signed his  interest  to  a  construction  com- 
pany; that  intestate,  at  the  request  of  such 
company,  transferred  the  property  to  defend- 
ant ;  that  defendant  accepted  the  convey- 
ance in  consideration  therefor  by  resolu- 
tion of  its  board  of  directors,  entered  on  its 
minutes,  and  agreed  to  pay  money  and  de- 
liver certain  stock  and  bonds,  the  defendant, 
by  accepting  the  conveyance  and  agreeing 
to  provide  the  .construction,  takes  upon 
itself  the  fulfilment  of  the  original  contract, 
and  is  estopped  to  deny  the  consent  of  the 
construction  company  to  its  substitution. 
Texas  Western  R.  Co.  v.  Gentry,  33  ylni.  o-* 
Eni^.  R.  Cas.  46,  69  Tex.  625,  8  S.  W.  Rep. 
98.' 

Defendant  company  constructed  its  road 
upon  a  street  upon  which  lots  of  appellant 
fronted.  In  a  suit  for  damages  to  the  said 
property  defendant  company  pleaded  that 
plaintiff  was  estopped  by  his  obligation  to 
the  defendant,  made  by  him  and  others, 
"  to  obtain  and  procure  free  of  all  costs  and 
expenses  *  *  *  the  right  of  way  over  all 
and  every  tract  of  land  over  and  through 
which  the  line  of  said  railway  may  enter 
and  pass  in  the  county  of  Fayette  "  of  one 
hundred  feet,  "  except  where  the  line  is 
located  through  streets  already  laid  out,  in 
which  case  the  right  of  way  shall  be  so 
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much  of  said  streets  as  is  required  for  the 
(i[)cration  of  said  road,  and  wliich  rij^lit  of 
way  shall  be  obtained  from  th".  municipal 
authorities  of  said  town."  //tA/,  that  it 
was  error  to  charge  that  the  plaintilT  was 
estopped  by  his  contract  to  claim  damages. 
The  contr.ict  was  that  they  were  to  obtain 
ilic  consent  of  the  autlujrities  of  the  corpo- 
ranoii.  This  not  only  delhics  the  obliga- 
tion, but  it  is  practical  limitation  upon  the 
liability,  and  does  not  admit  of  the  con- 
struction that  the  obligors  in  the  contract 
were  b(Jth  to  procure  the  consent  of  the 
town  authorities  and  to  secure  the  railway 
conijiany  immuni;,  f  'U  injuries  inflicted 
by  it  upon  abutting  lots  ui)on  the  streets 
aloitfi  whi'l.  the  track  was  constructed. 
Rosciit/ial  V.  T„y/()i\  li.  &^  II.  K.  Co.,  79 
Tex.  325,  15  S.  W.  Rep.  26iS. — Ai'i'RoviNG 
Illinois  C.  R.  Co.  V.  Grabill,  50  III.  24t ; 
Kemper  v.  Louir.ville,  14  Bush  (Ky.)  87; 
Scely  V.  Alden,  61  Pa.  St.  302;  Troy  v. 
Cheshire  K.  Co.,  23  N.  II.  102;  Finley  v. 
Ilershey,  41  Iowa  3Sy;  Fowled.  New  Haven 

6  N.  Co.,  112  Mass.  334. 

Ill  an  action  against  a  company  for  money 
had  and  received  for  plaintilf's  use  and  bene- 
fit, it  appeared  that  plaiiititT  entered  into  a 
contract  by  which  the  defendant's  road  mas- 
ter was  to  furnish  supplies  for  a  boarding 
train  ;  that  the  boarding  train  was  to  be  run 
by  plaintilf  in  the  name  of  the  road  master; 
that  the  price  of  tlie  supplies  was  to  be  de- 
ducted at  the  end  of  each  month  from  the 
waj^es  of  defendant's  men  ;  that  after  the 
road  master  had  been  superseded,  plaintid 
entered  into  a  contract  with  his  successor 
to  run  the  boarding  train  in  his  o  n  name; 
and  that  plaintiff  accepted  ;<upplies  there- 
after, knowing  them  to  have  been  shi[)ped 
upon  the  credit  of  the  superseded  road 
master.  Held,  that  plaintilT  was  estopped 
from  claiming  from  the  company  money 
paid  for  the  supplies  shipped  after  the  road 
master  was  superseded,  upon  such  road 
master's  order.  Hfreford  v.  Southern  Pac. 
R.  Co.,  {Tex.)  34  Am.  &^  Eng.  R.  Cas.  133, 

7  S.  IV.  Kep.  218. 

JJ4.  Guaranties.— A  railroad  construc- 
tion company  placed  bonds  on  the  market 
secured  by  a  mortgage  on  the  road,  but 
with  the  guaranty  of  the  construction  com- 
pany that  the  local  aid  should  be  sufficient 
to  prepare  the  roadbed  ready  for  the  rails. 
Held,  that  the  guaranty  did  not  estop  a 
member  of  the  construction  company  from 
setting  up  a  mechanic's  lien  on  the  raad 


superior  to  the  lien  of  the  mortgage.    Meyer 
V.  Hornly,  loi   U.  S.  728. 

If  the  bondholders  sustain  a  loss  by  rea- 
son of  such  guaranty,  they  may  recover 
against  the  company  gi\ing  it,  l)ut  not 
against  an  iiidividual  member  thereof. 
Meyer  v.  Hornby,  loi  //.  .S'.  728. 

5.  Representations ,   .  '.dniif<:ions. 

35.  U«'i)r<'HCHtatioiis.— A  declaration, 
though  untrue,  can  never  operate  as  an 
estoppel  if  the  pet  .  n  to  wiiom  it  i',  made 
is  not  induced  by  11  to  do  somc'liing  which 
he  was  not  under  legal  1  "  'igation  t<i  do. 
Gulf,  C.  &'  S.  F.  R,  Cc  V.  cordon,  70  Tex, 
80,  7  5.  IV.  Rep.  695.— yuoTlNO  Hinkle  v. 
Minncapolis&  St.  L.  R.Co.,  15  Am.  &  Kng. 
R.  Cas.  391,31  Minn.  434.— C'///(Vi;^'(^(^-^  G.  J'. 
R.  Co.  V.  Miller.  50  .■lni.'&^  liiii^.  R.  Cas.  050, 
91  Mich.  166,  51  yV.  ]V.  Rep.  981. 

A  county  which  by  its  proper  officers  as- 
sures the  managers  of  a  railroad  that  cer- 
tain county  bonds  issued  to  another  railroad 
will  be  paid  (the  validity  of  those  l)onds  being 
in  question),  on  the  faith  of  which  the  man- 
agers effect  a  consolidation  with  the  other 
railroad,  is  estopped  from  setting  up  the  in- 
validity of  those  bonds  against  holders  so 
acquiring  them.  Tipton  County  v.  Rogers 
L.  (S-  M.  IVorlcs,  i  Am.  &^  Eng.  R.  Cas.  517, 
ic     U.  S.  523. 

If  way  bills  were  sent  to  the  consignees 
with  the  knowledge  of  the  defendants,  and 
with  the  intention  on  their  part  that  they 
should  be  received  and  acted  upon  by  the 
plaintitls  as  the  representations  and  under- 
takings of  the  defendants,  and  they  were  so 
received  and  acted  upon  by  the  plaintiffs, 
who  were  induced  thereby  to  make  this 
claim  and  bring  tliis  suit,  the  defendants 
would  be  estopped  to  deny  that  they  had  so 
received  the  goods.  Barter  v.  Wheeler,  49 
N.  //.  9. 

A  railroad  company  having  filed  a  survey 
of  a  route  over  which  another  company  also 
had  filed  a  survey,  and  having  held  such 
other  company  out  as  the  builder  of  the 
track  over  such  route,  and  having  taken  the 
benefit  of  a  contract  incident  to  the  laying 
of  such  route,  made  in  the  name  of  such 
other  company,  cannot  repudiate  such  con- 
tract on  the  ground  that  itself  is  the  builder 
of  such  road.  Coe  v.  Delaware,  L.  <S^  W. 
R.  Co.,  4  Am.  <S-  Eng.  R.  Cas.  513,  34  N.  J. 
Eq.  266;  reversing  31  N.  /.  Eg.  105. 

A  company  giving  a  written  certificate 
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that  a  person  named  is  the  owner  of  a  bond 
or  certain  number  of  shares  of  stock  about 
to  be  issued  by  such  company  is  estopped 
from  denying  tiie  truth  of  such  statement 
in  favor  of  one  who,  in  good  faith,  has 
chaiicjed  his  position  in  reliance  on  sucii 
certilicate;  and  it  is  immaterial  whetlier 
the  certificate  is  negotiable  or  not.  A//i/- 
land  R.  Co.  v.  Hitchcock,  14  Am.  ^  ^"g-  R- 
Cirs.  59H.  37  A'.  J.  Eq.  549.  In  re  Bahia  &^ 
S.  F.  K.  Co.,  L.  A'.  3  (J.  B.  584,  37  L.  J.  Q. 

B.  176,  18  L.  r.  467,  \6  IV.  A'.  862,  9 /y.  i^ 

S.  844.— Foi.i.owKD  IN  Hart  v.  Frontino  & 
H.  S.  A.  Gold  Min.  Co.,  L.  R.  5  Ex.  iii,  39 
L.  J.  Ex.  93,  22  L.  T.  30. 

A  lirm  which  acted  a-^  financial  agents  of 
a  railroad  company,  an  1  the  two  partners 
of  which  were  respectively  president  and 
director  of  the  company,  is  estopped  by 
statements  made  to  the  stock  exchange  in 
ap|ilvingto  have  the  mortgage  bonds  of  the 
conipanv,  including  certain  income  bonds, 
"listed,"  from  claiming  the  benefit  of  the 
lien  of  first  mortgage  bond  coupons  paid 
out  of  money  advanced  by  it  to  the  railroad 
company,  and  secured  by  income  bonds,  if 
it  wcjuld  act  unjustly  upon  innocent  pur- 
chasers who  acquired  title  in  reliance  upon 
such  statements  to  give  effect  to  such  lien. 
Fidelity  I.,  T,  &>  S.  D.  Co.  v.  SlienandOixh 
Valliy  Ji.  Co.,  38  Avi.  &^  Iwig.  A\  Cas.  559, 
SC)  ]'ii.   I,  13  Va.  L.  J.  309,  9  >S".  Fi.  Rep.  759. 

oi>.  Admissions.  —  Where  a  party, 
pending  a  trial,  makes  an  admission  of  his 
liability,  and  thereby  obt.iins  a  supposed 
advantage,  he  is  estopped  from  afterwards 
denying  the  truth  of  the  admission.  Hyatt 
V.  Burlington,  C.  R.  &^  A\  A'.  Co.,  68  /oifa 
662,  27  N.  IV.  Rep.  815. 

If  a  party  admit  hini'-elf  to  be  a  subscriber 
to  the  stock  of  a  railroad  company,  and  c  ' 
the  faith  of  such  admission  others  have 
acted  for  his  benefit,  he  will  be  estopped 
from  subsequently  denying  that  he  did  in 
fact  subscribe.  Graff  v.  Pittsburgh  &^  S. 
R.Co.,  31  Pa.  5A489. 


EVICTION. 

Of  tenant,  effect  of,  see  Landlord  and  Ten- 
ant, 7;  Leases,  etc,  71. 


EVIDENCE. 

Account  books  as,  see  also  Carriage  of  Mer- 
chandise, 743. 

Admission  of  improper,  how  cured,  see  Ap- 
I'EAL  AND  Error,  04,  65. 


Admission  of  order  of  proof,  see  Animals, 
iNiruir.s  TO,  r*^^7 . 

As  regards  signals,  their  sufficiency,  etc., 
see  CuossiNcs,  Injuries  to  Persons,  etc, 
AT,   100- 163. 

As  to  goods  lost,  see  Carriage  ok  Merchan- 
dise, 3 1 1, 

sufficiency  of  fences,  see  Fences,  80. 

whether  lands  are  "superfluous,"  see 

Emi.nent  Domain,  1117. 

Baggage  checks  as,  sec  IJaogage,  06,  fl'T. 

Best  and  secondary,  see  ulso  Carriage  ok 
Merchandise,  742. 

Circumstantial,  see  Fires,  213. 

Commenting  on,  see  Si  keet  Railways,  439; 
Trial,  120,  140. 

Conflicting,  review  of.  see  Aiteal  and  Er- 
ror, 1  17. 

Cumulative,  not  ground  for  new  trial,  though 
newly  discovered,  see  New  Trial,  1)4. 

Demurrer  to,  see  Trial,  58-<»1. 

Discretion  of  court  as  to  admitting  or  ex- 
cluding, sec  Anlmai.s,  Injuries  to,  528; 
Ai'rE.\L  AND  Error,  28. 

Documentary,  sec  also  Fires,  351  ;  Flood- 
ing Lands,  75  ;  SuiiscRiiTioNs  to  Stock, 
112. 

Effect  of  judgments  as,  see  Judgment,  etc., 
11. 

Erroneous  admission  of,  when  ground  for 
reversal,  see  Aiteal  and  Error,  37; 
F'.evated  Railways,  li)0;  Eminent  Do- 
main. 807. 

—  instructions  on  weight  of,  see  An  "Al  and 
Error,  42. 

Exclusion  of,  when  ground  for  reversal,  see 
Ai'i'EALAND  Errok,  38,68;  Elevated 
Railways,  102. 

Expert  and  opinion  evidence,  see  Elevated 
Railways,  115-126;  Witnesses,  94- 
198. 

Founded  on  experiment,  discretion  to  ad- 
mit, see  Ari'EAL  and  Error,  16. 

Hearsay  and  opinion,  see  also  Carriage  oe 
Merchandise,  746;  Elevated  Rail- 
ways, 109. 

How  framed  in  hypothetical  question,  see 
Witnesses,  191. 

In  actions  against  carriers  of  goods,  see  Car- 
riage OF  Merchandise,  740-756. 

live    stock,    see    Carriage   of 

Live  Stock,  144-146. 

slaves,       see      Carriage      of 

Slaves,  1 1 . 

elevated    railways,    see    Elevated 

Railways,  101-126. 

express  carriers,  see  Express  Com- 
panies, 84-87. 

passenger  carriers,  sec  Carriage  of 

Passengers,  661-594. 
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In  actions  against  receivers,  see  Recf.ivf.rs,  In   actions   for   negligence,  generally,  see 

139.                                                                       Neoligence.O  1-103. 
sleeping  car  companies,  see  Sleei'ing overcharges     to     passengers,     see 

AND  Palace  Car  Companies,  iiii.                           Tickei s  and  Fakes,  lliii. 
street  railway  companies,  see  Street penalties,  see  Penai.i  ies,  14. 

Raii.wavs,  437,  438.  services  as  physician,  see  Medical 

by  married  woman  for  injury  to  her  per-  Services,  18. 

son  or  property,  see  Husuanu  anu  Wife, taxes,  see  Taxation,  31£(>. 

21).  wages,  see  Emiloyes,  13.  ' 

stockholders,      see      Stockholders, wrongful  arrest,  see  Falsi:  Imtkison- 

130.  MENT,    ««. 

for  causing  death,  see  Death  uv  Wrong-  growing    out    of    collisions    between 

FUi.  Act,  221-288.                                                street-cars,  sec  Collisions,  25,  2«. 
conversion  of  personal  property,  see involving    leases,    see     Leases,    etc., 

Tkovku,  etc.,  1<».  105. 

damagebyculverts,sceCuLVEUis,24. of    trespass,     see     Eminent     Domain, 

damages  caused  by  fires,  see  Fires,  1077-1080;  Trespass,  lo,  20. 

201-2J)0.  on  bills  and  notes,  see    Hills,   Notes.. 

nuisances, see  Nuisance, 33,  etc.,  24. 

34.  construction  contracts,  see  Construc- 

discriminating  against  negroes,  see  tion  of  Railways,  11  1-1  13. 

Colored  Persons,  11.  contracts,  see  Conirac  rs,  {>7. 

dividends,  see  Dividends,  14.  coupons,  see  Coupons,  20. 

expulsion  of  passengers,   see   Ejec- covenants,  see  Covenants,  18, 

tion  OF  Passencers,  {>0-JM».  injunction    bonds,    see    Injunction, 

failure    to    build   cattle-guards,  see  65. 

Cattle-cuards,  28,  20.  subscriptions,   see   SiMiscRii'iioNS  to 

floving  lands,  see  Fi.cjoding  Lands,  Siock,  101-113. 

72-70.  to   enforce  laborers'   liens,   see    Liens, 

infringement  of  patents,  see  Patents  OO. 

for  Inventions,  20.  railway  aid  bonds,  see  Municipal 

— injuries  at  crossings,  see  Crossings,  and  Local  Am,  3i)4. 

Injuries  TO  Persons,  u.tc,  at,  330-350. stock  subscriptions,  see  SuiiscRir- 

• or  near  stations,  see  Stations  tions  t^i  Stock,  10  i- J  13. 

and  Depots,  1 33-1 35.  foreclose  mechanics'  liens,  sec  Liens, 

—  — caused    by    collisions,    see    Col  40. 

LisioNs,  ll-l(J.  recover  back    tax  paid,   see   Taxa- 

derailment,  see  Derailment,  tion,  341 . 

3,  4.  overcharges,  see  Ciiakcfs,  45. 

— negligence    of     fellow-se'-  —  condemnation  proceedings  generally,  see 

vants,s'-':  Fellow-servants,  457, 40f>-  Eminent  Domain,  302-37<). 

404.  —  creditors'  suits  against  stockholders,  see 
to    children,    see    Cimldren,    In-  Stockholders,  74, 

JURIES  to,  100-170.  — criminal  actions,  see  Criminal  Law,  7. 
employes,    see    Employes,    In- prosecution    for    causing    death,    see 

JURIES  TO,  500-G30  Death  hy  Wrongful  Act,  447. 
minor  employes,  see  Employes,  — defense,  admissibility  of,   in  actions    for 

Injuries  TO,  475.  injuries  caused  by  fire,  sec  Fires,  210- 
trespassers,   see    Trespassers,  220. 

Injuries  TO,  117-120.  — ejectment,  see    Ejectment,  28;   Eminent 
injury  caused  by  defective  bridge.  Domain,  1027. 

see  Bridges,  etc.,  5'7.  foreclosure,  sec  Mortgages,  20.3,  204. 
killing  stock,  see  Animals,  Injuries  — husband's    action    for   injury    to    wife's 

to,  301-52t3.  person,  see  IIuspand  and  Wife,  10. 

libel  or  slander,  see  Li HEL,  ETC.,  5)  — joint  actions  by  husband   and  wife,  for 

loss  of  baggage,  see  Baggage,  113-  injury  to  wife,  see    Husisand  and  Wife, 

tl7.  30. 
goods  by  fire,  see  Carriage  of  —  landowner's  action  for  damages,  see  Emi- 

Merchandise,  157.  nent  Domain,  1005,  lOOO. 

■- malicious  prosecution,  see  Malicious  —  quo  warranto  proceedings,  see  Quo  Wau- 

Prosixution,  11.  ranto,  11. 

5  D.  R.  D.— 25. 
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In    railway    intersection    proceedings,     see 
Ckossino  of   Railuoaos,  iH-iii}, 

—  rebuttal,  see  Trial,  4i). 
Instructions   on   weight   and  sufficiency  of, 

see  Trial,  70,  l-AJJ. 

—  unsupported    oy,    see  Appeal  and  Error, 

4-1:;    DiiATH  liY  Wko.\c;ki'l  Act,  3;{4 ; 

Nkolicknck,  108;  Trial,  l.'ll). 
Maps  or  plans  as,  see  E.mi.w.ni'  Do.nlmn,  3!i9. 
New  trial  for  improper  admission  or  exclu- 
sion of,  see  N'lW   I'lUAL,  ii,  ;j. 
Newly  discovered,  as  ground  for  new  trial, 

see  Nkw  Tkl\l,  {)0-{)5. 
Non-prejudicial  or  harmless,  see  Aitkal  and 

Erkok,  <»1  ;  Eminknt  Domain,  J)04. 
Nonsuit  for  insufficiency  of,  see  Trlu.,  O-i, 

71,  7.J. 
Not  misleading,  no  ground  for  reversal,  see 

AiTKAL  and  Error,  (»U. 
Objections  to  competency  or  sufficiency  of, 

see  Eminknp  Domalv,  J>14,  1)15. 
not  properly  taken  below,  see  Aitkal 

AND  Error,  D-t,  U~>, 
Of  abandonment,   or  non-user,  see   Emini.nt 

Domain,  {>73. 

—  agency,  see  Acknoy,  5-8. 

—  agent's  authority,  see  Agkncy,  UO,  21. 

—  attorney's  authority,  see  Aitoknia's,  11. 

—  benefits,   see  Elkvatkd    Railways,    IIJJ, 

—  change  in  destination  of  goods,  see  Car- 

RL\r,E  OK  N'krciiandish,  754. 

—  compromises,  see  Comtromise,  7. 

—  condition  of  goods  shipped,  see  Rills  of 

Ladinc,  1»0-2;J. 
track,  see  Crossings,  Injuries  to  Per- 
sons, Eic,  at,  44. 

—  consent  of  abutting  owners,  see  Street 

Railways,  104. 

—  contract,  railway  ticket  as,  see  Tickets 

and  Parks,  *». 
to  pay  rebates,  see  Discrimination,  70. 

—  default  of  final  carrier,  see  Carriage  of 

Merciiandisi:,  05.5. 

—  delivery,    bill   of  lading  as,  see  Bills  of 

Ladino,  57. 
of  baggage  to  second  carrier,  see  Bag- 

GAI-.K,   20. 

—  directors'  meetings,  see  Directors,  etc., 

2((. 

—  failure  to  station  flagman  at  crossing,  see 

Crossings,  Injuries  to  Persons,  etc.,  at, 
84. 

—  incompetency  of  negligent  fellow-servant, 

see  Fkliow-servants,  477-404. 

—  incorporation,  see  Corporations.  20. 

—  kind  and  condition  of  crossing,  see  Cross- 

ings, Injiiriks  to  Persons,  etc.,  at,  345. 

—  law  of  foj.iign  state,  see  Death  uy  Wrong- 

ful Act,  115. 


Of  loss  before  delivery  to  connecting  carrier. 

see  Carriage  ok  Merchandise,  570. 
of  goods  by  carrier,  see  Carriage  of 

Merchandise.  111. 

—  membership  in  association,  see  Relief  As- 

SOtnATIONS,  4. 

—  misdelivery  by  carrier,   see  Carriage  ok 

Merchandise,  281. 

—  negligence  of  watchman,  see   Crossings, 

Injiries  to  Persons,  etc.,  at,  OO. 

—  offers  to  compromise  claims  for  lost  bag- 

gage, see  HAiiiiAGK,   1  1  O. 

—  quality  of  shipment,  see  Hills  of  Lading, 

18. 

—  quantity  of  shipment,  see  Bills  ok  Lading, 

17. 

—  rates  allowed  to  shipper,  see  Carriage  ok 

Merchandise,  452. 

—  reasonable  rates,  railway  commissioners' 

decisions  as,  see  Railway  Commissioners, 
27. 

—  rental  value,  leases  as,  see  Elkvatkd  Rail- 

ways, 105. 

—  rules  and  regulations  of  relief  associations, 

see  Relief  Associations,  S. 

—  shipper's  assent  to  limitation  of  liability, 

see  Carriage  OK  Merchandise,  4554. 

—  special  "alue  of  property  shipped,  see  Cau- 

R I A  G  I'.  O  F  M  I.  R  C 1 1 A  N  D I S  E,    1  1  (J. 

—  subsequent  repair  of  defect  in   crossing, 

see  Crossings,  Injuries  io  Persons,  kic, 
AT,  347. 

—  title  to  land  condemned,  see  Eminent  Do- 

main, 370. 
stock,  see  Stock,  1 ,  84. 

—  undue  speed  at  crossing,  to  show  negli- 

gence, see  Crossings,  Injuries,  etc.,  at, 
1 88,  1 80. 

—  usage  or  custom,  see  Carriage  of  Mer- 

chandise, 750;  Custom,  etc  ,  4. 

—  value  of  shipment,  see  Hills  of  Lading, 

1». 
On  hearing  before  arbitrators,  see  Ariihra- 
TioN  AND  Award,  O. 

—  motion  to  set  aside  report  of  commission- 

ers to  assess  damages,  see  Eminent  Do- 
main, 814. 

verdict,  see   Eminent   Domain, 

840. 

—  question  of  abandonment,  see  Arandon- 

ment,  O. 

comparative   negligence,   see   Com- 

para-tive  Neglkjence,  1 1. 

contributory    negligence,    see   Con- 

trihutorv  Negligence,  0(»-107. 

damages,    see    Carriage    of    Live 

Stock,  1«0;  Damages,  8:J-98  ;  Emi- 
nent DtniAiN,  595-042  ;  Fires,  350- 
358. 

value,  see  Eminent  Domain,  1248. 
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On  trial  by  jury  ol  question  of  damages,  see 

Eminent  D<i.main,  55{)-5(>3. 

of  action  in  assumpsit,  see  Assumpsit,  5, 

replevin  suit,  slc  Replevin,  5. 

Opinions  as,  see  Animals,  Injuries  to,  413- 

417  ;    Children,    Injuries    to,    170; 

Elevated  Railways,    115-120;   Fel- 

low-skrvants,  481 ;  Fires,  214;  Wit- 
nesses,  04-108. 

to  amount  of  damage,  see  Fires,  357« 

value,  see   Eminent  Domain,  633- 

035. 
—  and  expert  evidence,  see  Cattle-guards, 

20. 
Parol,  to  vary  contract  to  issue  free  pass, 

see  also  Passes,  2. 
or  explain  bill  of   lading,  see  also 

Hii.is  OK  Ladinc,  13,  40-43. 
written  agreement,  see  also  Carriage 

OK  Mkrciiandise,  401,  747. 
Positive  and  negative,  see  also  Crossings,  In- 

ji'KiKs  TO  Persons,  etc.,  at,  348. 
Preponderance  of,  see  Contkibutory   Negli- 

cENCK,  101;  Employes,  Injuries  TO, 021, 
Presumption  of  regularity  as  applied  to,  see 

Appeal  and  Error,  32. 
Presumptive,  see  also  Fikks,  257-277. 
Questions  for  jury  in  cases  of  conflict  of,  see 

Death  nv  Wrongful  Act,  203. 
Receipt  for  goods  as,  see  Carriage  of  Mer- 

ciiandisk,  587. 
Reception  of,  on  trial,  see  Trial,  30-51. 
Requests  to  charge  not  supported  by,  see 

Death  iiy  Wrongful  Act,  352  ;  Trial, 

107,  108. 
Review  of,  on  appeal,  see  Appeal  and  Error, 

115-123;  Eminent  Domain,  024. 
Right  of  commissioners  to  assess  land  dam- 
ages to  hear,  see  Eminent  Domain,  500. 
Rules  of,   for  assessment  of  damages,  see 

Damages,  83-08. 
Secondary,  see  also  Subscriptions  to  Stock, 

no. 

Statements  in  argument  unsupported  by,  see 
TuiAL,  01. 

Striking  out,  see  Trial,  61. 

Sufficiency  of,  for  jury,  see  Negligence,  02, 
(54. 

in  actions  for  injuries  caused  by  col- 
lision, see  Collisions,  15,  16. 

injury  to  passenger,  see  Street 

Railways,  433-435,  438. 

to  show  delivery  to  carrier,  see  Bills 

OF  Lading,  14;  Carriage  of  Merchan- 
dise, 65. 

loss  by  delay,  see  Carriage  of 

Merchandise,  701. 

negligent  loss  of  goods,  see  Car- 
riage of  Merchandise,  354. 

Time  to  object  to,  see  Trial,  53. 


To  authorize  exemplary  damages,  see  Dam< 
ages,  35,  36. 

—  be  considered,  notwithstanding  the  jury 

viewed  premises,  see  Eminent  Domain, 
670. 

—  establish  contract  to  carry,  see  Carriage 

OF  Merchandise,  112. 

—  fix  liability  of  final  carrier,  see  Carriage 

OF  Merchandise,  663. 

garnishee,  see  Attachment,  etc., 

61. 

—  impeach    witness,   not    ground    for   new 

trial,  though  newly  discovered,  see  New 
Trial,  05. 

—  prove  discrimination,  admissibility  of,  see 

Discrimination,  35. 
due  incorporation,  see  Incorporation, 

ETC.,   12. 

limitation  of  liability,  see  Carriage  of 

MeR(  HANDISE,  688. 

—  raise  or  rebut  presumption  of  negligence 

on  part  of  carrier,  see  Carriage  of  Mer- 
chandise, 173-184. 

—  support  complaint  under  Interstate  Com- 

merce Act,  see   Interstate  Com.merce, 

151. 
Varying  written,  by  parol,  see  Subscriptions 

TO  SrocK,  111. 
Verdicts  against,  see  Eminent  Domain,  836 ; 

New  Trial,  16-27;  Trial,  107. 
Waiver    of   objections    to,  see  Appeal  and 

Error,  67. 
Weight  and  sufficiency  of,  see  also  Death  by 

Wrongful  Act,  25.3-273. 

—  of,   question    for   jury,    see   Animai.s,  In- 

juries to,  654 ;  Contributory  Negli- 
gence, 05 ;  Trial,  105. 

—  to  be  given  to  circumstantial,   see    Em- 

ployes, Injuries  to,  622. 

What  admissible  on  question  of  damages  to 
injured  employe,  see  '"mployes,  Injuries 
to,  763-765. 

under  the  pleadings,  see  Animals,  In- 
juries to,  381,  382,  630;  Carriage 
of  Passengers,  553;  Fires,  172-174; 
Pleading,  03-142. 

—  necessary  to  prima  facie  case  against  car- 

rier for  loss  or  injury  to  goods,  see  Car- 
riage of  Merchandise,  106. 

When  must  appear  in  the  record,  see  Appeal 
and  Error,  113,  114;  Eminent  Do- 
main, 022. 

Withdrawal  of,  from  jury,  see  Animals,  In- 
juries to,  620. 
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I.  ADMISSIBILITY    AND    COMPETENCY    OF 
EVIDENCE,  GENERALLY. 

I.  In  Actions  on  Contract. 

1.  In  general. — Evidence  that  a  party 
had  given  a  right  of  way  to  a  railroad,  and 
of  the  value  such  person  had  put  upon  the 
land,  is  admissible  where  the  party  has 
died  pending  litigation,  and  another  person, 
not  the  legal  representative  of  deceased,  has 
been  made  a  party  under  an  express  stipula- 
tion with  the  company  that  no  rights  should 
be  lost  thereby.  Power  v.  Savannah,  S.  &* 
S.  R.  Co.,  56  Ga.  471. 

Evidence  of  the  agent  of  a  railroad  over 
which  property  was  shipped  that  the  ship- 
per did  not  disclose,  at  the  time  the  ship- 
ment was  made,  that  he  was  agent  for  his 
wife,  but  that  he  had  stated  at  the  time 
that,  if  the  goods  were  lost,  the  company 
would  have  to  pay  him  $25,  is  proper  to  be 
considered  by  the  jury  in  ascertaining  the 
value  of  the  goods,  if  for  no  other  purpose. 
Savannah,  F.  &*  IV.  R.  Co.  v.  Collins,  77 
Ga.  376,  4  Am.  St.  Rep.  87,  3  S.  E.  Rep.  416. 

In  a  suit  against  a  common  carrier  for  the 


loss  of  a  can  of  yeast,  which  was  alleged  to 
have  been  punctured  or  broken  by  careless 
handling,  so  as  to  allow  the  yeast  to  escape — 
held,  not  erroneous  to  allow  a  can,  similar 
to  that  in  which  the  yeast  was  shipped,  to 
be  submitted  to  the  jury  for  its  inspection. 
American  Exp.  Co.  v.  Spellinan,  90  ///.  455. 

Where  a  company  is  sued  for  failing  to 
accept  coal  which  it  had  agreed  to  purchase, 
evidence  of  the  knowledge  and  experience 
of  its  agent  who  acted  in  the  matter,  is  ad- 
missible to  show  good  faith  in  rejecting  it, 
where  the  company  claims  that  it  was  re- 
jected because  it  was  defective  in  quality. 
Evidence  of  a  decline  in  the  price  of  coal  is 
also  admissible.  Baltimore  &^  O.  R.  Co.  v. 
Brydon,  25  Am.  &^  Eng.  R.  Cas.  287,65  j]/d. 
198,  7  Cent.  Rep.  396,  3  yitl.  Rep.  306,  9  ^Itl. 
Rep.  126. 

Where  the  receivers  of  a  company  are 
sued  for  the  loss  of  a  lot  of  wool  received  as 
freight,  by  fire,  evidence  that  the  company's 
freight  house,  where  the  wool  was  stored, 
was  filled  with  wool  sacks  and  paper  scat- 
tered about  the  floor,  and  that  oil  had  been 
permitted  to  leak  out  on  the  floor;  that  ilie 
glass  was  broken  out  of  the  windows  of  one 
end  of  the  building  where  the  most  inflam- 
mable njaterial  was  stored,  and  that  a  train 
passed  within  twenty-five  or  thirty  feet  of 
such  windows,  and  that  the  fire  originated 
in  that  end  of  the  building  about  fifteen 
minutes  after  a  train  had  passed,  is  evidence 
to  be  submitted  to  the  jury,  of  a  want  of  or- 
dinary care  by  the  receivers  as  warehouse- 
men.    Nichols  V.  Smith,  115  Mass.  332. 

J'l  an  action  on  an  agreement  to  pay  a 
certain  sum  of  money  to  a  company  in  a 
specified  time  after  the  cars  begin  to  run, 
evidence  to  show  what  would  be  a  reason- 
able time  for  completing  the  road  is. inad- 
missible. Toledo  &^  A.  A.  R.  Co.  v.  fohn- 
son,  55  Jl/ich.  456,  21  A'.  IV.  Rep.  888.— Fol- 
lowing Stange  v.  Wilson,  17  Mich.  342.— 
Distinguished  in  Sickels  v.  Anderson,  63 
Mich.  421.  FoLLOWKD  IN  Detroit,  S.  &  D. 
R.  Co.  V.  Gartner,  95  Mich.  318. 

In  estimating  the  probable  receipts  of  a 
railroad  eating-house,  the  amount  of  travel 
over  the  road  is  material,  if  accompanied  by 
evidence  as  to  the  facilities  afforded  to  pas- 
sengers, by  the  stoppage  of  trains,  to  patron- 
ize the  house.  Marled  v.  Moudy,  13  Neb. 
322,  14  N.  IV.  Rep.  409. 

Evidence  that  the  conductor  of  a  pas- 
senger train  had  carried  goods  to  market 
for  an  individual  does  not  tend  to  show 
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that  the  company  is  a  common  carrier  of 
goods  by  such  trains,  where  it  does  not  ap- 
pear tliat  he  rendered  such  services  by  virtue 
of  any  authority  derived  from  the  company, 
or  that  any  compensation  was  received  for 
them,  eitlier  by  the  company  or  himself. 
Elkins  v.  Boston  Sf  M.  A\  Co.,  23  JV.  H.  275. 

Evidence  of  the  transportation  of  goods 
by  a  passenger  train  twice  in  two  years, and 
ol  the  payment  of  frciglitfor  tliem,  docs  not 
tend  to  prove  tliat  the  company  exercise  tlie 
business  of  common  carriers  by  such  trains 
as  a  public  employment,  or  undertake  to 
carry  goods  iti  such  way  for  persons  gen- 
erally ;  and  is  not  competent  evidence  to  be 
submitted  to  the  jury  as  tending  to  prove 
them  to  be  common  carriers  of  goods  by 
such  trains,  Elkins  v.  Boston  &•  M.  A'.  Co., 
23  A'.  //.  275. 

An  award  of  damages  for  the  condemna- 
tion of  the  same  lands  by  another  company 
which  owned  the  same  franchise  is  not  suf- 
ficiently proved  in  a  suit  to  enjoin  the 
second  company  from  entering  tipon  them, 
by  the  unsupported  testimony  of  the  com- 
plainant that  tiiere  was  an  award,  without 
giving  any  particulars  of  the  signing,  filing, 
or  destruction  of  the  award.  Trii^ner  v. 
Painsytvania,  P.  iS~»  />.  Ju  Co.,  {X.  J.)  39 
Am.  &^  A"//^^  A\  Cas.  124,  17  .///.  Aep.  967. 

Wliore  a  railroad  company  pleads  as  a  de- 
fense to  a  breach  of  an  agreement  to  receive 
and  transport  cattle  upon  a  certain  day, 
that  it  was  crowded  witli  business  and  had 
no  empty  cars  at  its  disposal,  it  is  com- 
petent for  plaintiff  to  show  that  empty  cars 
not  in  use  were  standing  at  the  point  of 
shipment  during  th?  time  of  delay.  Gulf, 
C.  <S»  S.  F.  R.  Co.  V.  McCorquodalc,  35  Am. 
&>  A■;/i,^  A'.  Cas.  653,  71  Tf.v.  41,  9  S.  IF. 
lu-p.  So. 

In  an  action  for  the  statutory  penalty,  the 
way  bill  wliich  shows  tluit  tlie  cjfendant 
paid  at.  tlie  time  it  received  the  freight  ac- 
crued charges  amounting  to  as  much  as  the 
entire  charge  agreed  upon  in  the  l)ill  of 
hiding  for  ilie  trarsportation  of  the  prop- 
erty for  the  whole  distance,  is  admissible 
for  the  purpose  of  showing  that  the  de- 
fendant did  not  intend  to  ratify  the  con- 
tract. Gtilf,  C.  &>  S.  F.  R.  Co.  V.  Ihoyer,  42 
Am.  &*  En^.  R.  Cas.  503,  75  Tex.  572,  12  S. 
IV.  Rfp.  1 00 1. 

The  question  being  upon  the  value  of  a 
mastid'  bitch  used  for  breeding  purposes, 
evidence  is  properly  received  as  to  the  ele- 
ments of  value  in  such  a  dog  and  as  to  her 


pedigree.  Winchell  v.  National  Exp.  Co., 
64  Vt.  1 5,  23  At  I.  Rep.  728. 

Where  a  railroad  company  is  sued  fora  fail- 
ure to  transfer  freight  to  a  connecting  road 
promptly,  evidence  of  tlie  company's  agent 
as  to  when  it  would  be  started  over  the  other 
road,  is  not  admissible  as  tending  to  excuse 
the  delay,  as  it  could  not  be  excused  from 
the  performance  of  its  duty  by  tlie  fact  that 
its  agent  supposed  there  would  be  a  de- 
lay in  forwarding  it  by  the  connecting  line. 
jihhlgett  v.  Abbot,  72  Wis.  516,  7  Am.  St.  Rep. 
873,  40  N.  jr.  Rep.  491. 

Plaintiff  sued  a  company  for  the  loss  of 
his  trunk,  which  he  alleged  contained  sev- 
eral valuable  papers,  and  among  them  the 
lease  of  a  farm  from  his  father  to  liimself. 
Defendants  resisted  his  claim  as  fraudu- 
lent, denying  that  they  had  ever  received  the 
trunk,  and  gave  strong  evidence  to  support 
their  defense.  They  then  offered  to  prove 
(as  tending  further  to  sliow  the  dishonesty 
of  the  claim)  that  this  farm  liad  been  the 
subject  of  a  suit  in  chancery,  in  which  it 
was  decreed  that  the  plaintiff's  father  held 
the  land  only  as  agent  for  another,  and 
should  convey  to  him  ;  and  tliat  the  plain- 
tiff was  aware  of  the  fact,  having  been  ex- 
amined as  a  witness  in  the  case.  //(•/(/, 
that  sucli  evidence  was  rightly  received, 
and  that  it  was  sufficient  to  prove  the  de- 
cree without  the  other  proceedings  in  the 
suit.  Tlioinas  v.  Great  Western  R.  Co.,  14 
U.  C.  (J.  B.  3S9. 

2.  Actual  sales  as  evidence  of 
value. — Where  a  landowner  sues  to  recover 
damages  by  reason  of  a  railroad  being  bnilt 
over  his  land,  in  determining  the  value  of  the 
land  taken  the  jury  may  consider  evidence 
of  actual  sales  of  other  land  about  the  time 
that  the  land  was  taken  by  the  company,  if 
the  lands  be  of  the  same  general  character 
and  located  in  tlie  immediate  vicinity  of 
plaintiff's.  I.aflin  v.  Chicago,  W.S^  X.  R. 
Co.,  33  Fetl.  Rep.  415.  White  v.  Concord  R. 
Co.,  30  A'.  //.  188.  Ch/cai^o  (S-  G.  II'.  R.  Co. 
V.  Weiltl,  144  ///.  9,  32  A'.  E.  Rep.  547. 

To  determine  the  value  of  land  in  con- 
troversy, evidence  of  what  some  near  it  sold 
for  ten  years  before  is  too  remote.  Everett 
v.  Union  Pac.  R.  Co.,  10  Am.  &'  Ettg.  R, 
Cas.  203,  59  loma  243,  13  A'.  IV,  Rep.  109. 

Evidence  of  sales  of  other  land  in  the 
neighborhood  is  competent  only  ^rhen  there 
is  substantial  similarity  between  the  prop- 
erties, and  much  must  be  left  to  the  discre- 
tion of  the  trial  ju<lge  in  [the  determination 
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of  the  preliminary  question  wliether  the 
conditions  are  such  as  easily  to  admit  of 
reasciuable  comparison.  Laiiti^v.  United N. 
J.  R.  G^  C.  Co.,  54  N.  J.  L.  576,  25  Atl.  Rep. 
409. 

;).  Admissibility  where  bettei*  evi- 
<l<Miee  eaniiot  be  obtained. —  In  an  ac- 
tion for  iK'f^ligence  in  carrying  hay,  wliercby 
it  was  wet  and  daniageil,  it  is  a  necessary 
part  of  tiie  [jiaintilf's  case  to  sliow  tlic  coii- 
flitifjii  of  the  hay  when  it  was  delivered  to 
the  defendant ;  and  evidence  of  its  condition 
at  a  distant  port  from  whicli  it  was  sliip[)ed 
by  vessel  to  the  place  of  delivery  to  ihe  de- 
fendant, could  only  be  resorted  to  in  the 
absence  of  more  direct  proof.  Marquette, 
H.  e-»  O.  R.  Co.  V.  Laiti^toii,  33  Midi.  251. — 
For.i.owEi)  IN  Marquette,  H.  &  O.  R.  Co. 
V.  Kirkwood,  9  Am.  &  Eng.  R.  Cas.  85,  45 
Mich.  51. 

4.  Admissions  of  record.  —  Where 
two  persons  sue  a  carrier  for  goods  lost,  and 
the  issue  is  made  whether  they  belong  to 
both  plaintilTs  as  partners,  or  to  only  one  of 
them,  the  company  should  be  permitted  to 
introduce  in  rebuttal  the  record  of  a  suit 
which  one  of  the  plaintilfs  had  formerly 
brought  to  recover  for  the  same  goods, 
wiiere  the  plaintifTs  have  testified  that  the 
goods  belonged  to  both.  Chicago  &*  A.  R. 
Co.  V.  Mahaii,  42  ///.  15S. 

5.  Assessed  value  as  evidence  of 
market  value.  —  Assessment  lists  for  tax- 
ation are  not  competent  evidence  either  for 
or  against  the  lister  to  estaljlish  tlie  value  of 
property  for  purposes  other  than  taxation  ; 
especially  so  where  it  is  sought  to  arrive  at 
the  value  of  one  article  by  proving  the  value 
of  others  with  which  that  in  question  was 
listed.  Cincinnati,  H.  (S~»  /.  7i'.  Co.  v.  Mc- 
Dougall,  loS  Ind.  179,  8  A'.  E.  Rep.  571. 
iifartin  v.  Neto  York  <5-  A''.  E.  R.  Co.,  62 
Conn.  331,  25  Atl.  Rep.  239.  —  Approving 
I3rown  V.  Providence,  W.  &  B.  R.  Co.,  5 
Gray  (Mass.)  40. 

O.  As  to  payment  of  internal  reve- 
nue tax  on  lost  s'o«><lS'— In  ^m  action 
against  a  company  for  the  failure  to  deliver 
a  quantity  of  whiskey,  the  defendants  of- 
fered to  prove  that  the  whiskey  had  been 
shipped  by  the  plaintiffs  in  fraud  of  the 
revenue  laws,  no  tax  having  been  paid 
thereon,  which  evidence  the  court  refused 
to  admit.  Held,  that  this  evidence  was 
proper  for  the  purpose  of  determining  the 
value  of  the  whiskey.  For  if  the  tax  of  two 
dollars  per  gallon  had  been  paid,  the  value 


of  the  raw  material  would  be  enhanced  to 
that  extent,  and  if  not  paid  it  would  be  de- 
creased that  amount.  Toledo,  I'.  c~  //'. 
R.  Co.  V.  Kichler,  48  ///.  438. 

7.  As  to  value  of  railway  pass.- The 
issue  being  as  to  the  value  of  a  railway  pass 
for  which  plaintiff  had  given  a  tract  of  land 
upon  which  the  depot  stood,  evidence  o( 
the  increased  value  of  other  lands  of  [ilain- 
tiff  contiguous  to  the  road  by  reason  of  the 
railway  and  depot  being  there  was  ]in>|icrlv 
excluded.  The  price  paid  for  a  pass  is  not 
the  true  criterion  by  which  to  estimate  its 
value.  Kansas  Gulf  S.  L.  R.  Co.  v.  Scott, 
I  Tex.  Civ.  App.  i,  20  S.  IV.  Rep.  725. 

The  value  of  a  railway  pass  for  iwent  - 
five  years  being  m  issue,  the  owner  w  5 
asked  how  many  trips  per  year  he  would 
probably  have  made  over  the  road  if  it  had 
not  been  revoked,  and  answered,  "  Ten 
trips  per  month."  Held,  error  to  admit  it. 
Kansas  Gulf  S.  L.  R.  Co.  v.  Scott,  i  Tex. 
Civ.  App.   \,  20  .S".   IV.  Rep.  725. 

8.  As  to  value  of  services. — In  an 
action  by  a  contractor  against  a  company 
wherein  it  is  alleged  that  the  defendant  had 
hindered  and  delayed  the  plaintiff  in  the 
proseoition  of  the  work,  and  had  wrong- 
fully taken  it  out  of  the  latter's  control  and 
completed  it  at  a  reckless  and  extravagant 
cost  and  charged  the  plaintiti  therewith, 
evidence  as  to  the  reasonable  cost  of  the 
work  is  competent.  Louisville,  E.  &-'  St.  L. 
R.  Co.  v.  Dcnnegan,  34  Ant.  (5-»  Eng.  R.  Cas. 
116,  lit  /;/</.  179,  9  IJ^est.  Rep.  641,  12  A\  E. 
Rep.  153. 

Where  plaintiff  sues  for  tlie  value  of  hi.-, 
services  in  obtaining  subscriptions  to  the 
capital  stock  of  defendant,  and  it  is  admit- 
ted that  the  subscriptions  were  made,  but  it 
is  only  denied  that  plaintiff  procured  thcin, 
oral  evidence  that  lie  did  obtain  stdiscrip- 
tions  to  a  large  amount  is  admissible.  If  it 
is  sought  to  prove  that  the  subscriptions 
were  made,  tVien  the  company's  books 
should  be  introduced.  Lo^o  v.  Connecticut 
&>  P.  R.  R.  Co.,  45  A".  //.  370.— Distin- 
guished IN  Bell's  Gap  R.  Co.  v.  Christy, 
79  Pa.  St.  54. 

O.  Conduct  of  parties  as  sbowing 
tljcir  interpretation  of  contract.— 
The  interpretation  given  to  a  contract  by 
the  parties  themselves  is  competent  and 
often  very  weighty  evidence  in  determin- 
ing its  meaning  and  force.  So  where  a 
county  is  sued  on  bonds  issued  in  aid  of 
a  railroad,  the  whole  conduct  of  the  county, 
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both  before  and  at  the  time,  and  after  the 
issue  of  tiie  bonds,  may  be  shown  to  aid 
in  dctL-rmining  under  what  statute  and  by 
wli.it  authority  the  county  proceeded  in  the 
issu;  of  the  bonds.  A'/kkv  Couiiiy  v.  Xinth 
Kat.  BaiiL,  147  U.  S.  gt,  13  Sup.  Ct.  Rep. 
267. 

A  plaintiff  who  introduces  oral  testimony 
of  the  conduct  of  the  parties  to  a  contract 
for  the  [)urpuse  of  showing  the  interpreta- 
tion put  upon  it  by  them  cannot  object 
that  the  defendant  was  permitted  to  more 
fully  show  such  conduct.  South  St.  Louis 
R.  Co.  v.  Plate,  1 5  Mo.  Ap/>.  588. 

10.  Kvidoiu'c  ill  n'lmt (ill. —Plaintiff 
having  proved  title  to  the  land  in  question 
to  the  water's  edge,  defendant  introduced 
evidence  that  the  land  taken  was  not  above 
the  w.'.ter's  edge,  but  was  made  beyond  It 
by  means  of  a  breakwater  and  cribs  exteiul- 
iiig  into  the  water.  Held,  no  error  in  per- 
mitting plaintiff  tiien  to  show  that  the 
breakwater  and  cribs  were  not  built  be- 
yond tiie  water's  edge,  thf  evidence  being 
properly  in  rebuttal.  Diedrich  v.  Korth- 
we<tern  Union  R.  Co.,  47  IVi's.  662,  3  iV.  IV. 
Rip.  749. 

1  1.  Geiiornl  eiistoiii  or  liubit  as 
tlii'«)wiii(;^  li^'Iit  on  a  dispiittMl  fact. — 
Evidence  of  a  party's  course  of  dealing  is 
always  admissible  against  him  when  rele- 
vant to  any  fact  to  be  ascertained  by  the 
jury ;  e.  g.,  it  may  be  shown  in  an  action 
aiu'ah'.st  a  carrier  for  failure  tr)  deliver  goods 
for  which  it  prcxluces  the  consignee's  re- 
ceipt, that  its  course  of  dealing  was  to  de- 
mand payment  of  freight  and  a  receipt  for 
the  goods  before  delivering  them.  Mobile 
I'f-  G.  R.  Co.  V.  Williams,  54  Ala.  168. 

Evidence  that,  in  making  requisition  on  a 
connecting  carrier  for  a  car,  a  railway  com- 
pany is  required  to  give  information  of  the 
use  to  be  made  of  the  car  and  of  the  place  to 
which  it  is  to  be  sent,  is  admissible  to  show 
tliat  the  connecting  carrier  knew  the  pur- 
pose for  which  a  car  was  required.  St. 
Louis.  I.  M.  (Sr^  S.  R.  Co.  v.  Henderson,  57 
Ark.  402. 

Evidence  as  to  the  making  and  inspection 
of  cars  generally,  not  confined  to  the  car 
under  investigation,  is  not  admissible  on 
the  question  as  to  the  fitness  of  acar  for  use. 
Ohio  5^  M.  R.  Co.  V.  Voighl,  122  Ind.  28S. 
23  .V.  E.  Rep.  774. 

Where  there  was  evidence  tending  to 
show  that  defendant  company  had  author- 
ized one  A.  to  make  a  certain  contract     ith 


plaintiff  for  boarding  some  of  its  employes, 
or  liad  subsequently  ratified  the  contract  so 
made,  there  was  no  error  in  rejecting  evi- 
dence oilered  by  defendant  tc  show  that  it 
had  not  in  other  cases  paid  such  bills  except 
upon  special  conditions  not  included  in  such 
alleged  ccjntract.  Hall  v.  Chicago,  M.  (sr^  St. 
P.  R.  Co.,  48  Wis.  317,  4  iV.  // '.  Rep.  325. 

Where  it  is  shown  that  the  agent  was  not 
at  his  post,  and  the  ticket  oll'ice  w.is  not 
open  in  time  for  plaintiff  to  obtain  a  ticket, 
evidence  of  the  general  negligence  of  tiie 
agent  in  the  discharge  of  his  duties  is  im- 
material and  irrelevant.  Forsce  v.  yllabatna 
G.  S.  R.  Co.,  63  Miss.  66, 

A  passenger  sued  fo  in  snjury  while 
alighting  from  the  cars,  and  it  was  in  dis- 
pute whetlier  the  injury  occurred  by  a  sud- 
den start  of  the  cars  or  by  the  act  of  the 
plaintiff  in  jumping  off.  Held,  admissii:)lc 
to  prove  that  plaintiff  was  in  the  haiiit  of 
jumping  off  moving  trains.  Craven  v.  Cen- 
tral Pae.  R.  Co.,  72  Cal.  345,  13  Pae.  Rep. 
87S. — Not  FOLLOWKD  IN  Savannah,  I-".  iS:W. 
R.  Co.  ?'.  Flannagan,  39  .Am.  &  Eng.  K.Cas. 
661,  82  Ga.  579.  9  S.  K.  Rep.  471. 

12.  Harmless  crr4»r  in  tlic  adinis- 
.sioii  ofovidont'o. — Where  a  second  car- 
rier is  sued  for  injuries  to  freights  on  the 
second  line,  and  it  r.ppears  that  the  shipper 
l^as  made  a  separate  contract  with  the  sec- 
ond carrier,  through  his  agent,  evidence  of 
the  shipper's  understanding  of  his  contiact 
with  the  first  carrier,  and  tending  to  show 
that  it  had  been  performeii,  is  immaterial 
and  harmless.  Columbus  &•  W.  R.  Co.  v. 
Kennedy,  31  Am.  &•  Eng.  R.  Cas.  92,  78  Ga, 
646,  3  .S".  E.  Rep.  267. 

i;j.  Ina<lnils.sil>lt>  nnlossconiioctort 
with  the  issue. — Testimony  as  to  whac 
expenses  were  necessary  to  be  incurred  by 
an  engineer  upon  one  section  of  a  road  in 
its  construction  is  not  competent  to  show 
what  outlay  was  proper  upon  another  sec- 
tion, there  being  no  evidence  that  the  con- 
ditions were  the  same  in  bo'li  sections. 
Pensacola  <&^  A.  R.  Co.  v.  Atkinson,  20  Fla. 
450. 

RepresentPtions  offered  in  evidence  by 
plaintiffs,  !n  regard  to  the  capacity  of  the 
chief  engineer  of  defendant,  and  the  cor- 
rectness ot  nis  estimates,  made  by  the  presi- 
dent of  the  defendant,  to  other  proposed 
contractors  for  the  same  work,  and  not 
communicated  to  plaintiffs,  or  having  any 
mfiuence  in  inducing  them  to  enter  into 
their  contract,  were  inadmissible.     Phelps  v. 
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George's  Creek  &^  C.R.  Co.,  i6  Am.  <S^  Kng. 
yv'.  Cas.  6<x>,  60  Md.  536. 

Wlicre  tlic  poiiu  in  cf)ntr(n'crsy  w;is 
whether  or  not  the  line  est;il)li.she(i  for  a 
railroiul  had  been  clianp;ed  by  the  corpora- 
tif>n  after  it  iiad  contracted  with  plaintiff  to 
grade  it,  an  oifer  to  prove  how  tlie  road 
was  to  lie  j4ra<le<l,  stated  in  tiiose  terms,  was 
properly  rejoct^'d,  it  not  appearing,'  that  the 
evidence  olTered  would  tend  to  show  where 
it  was  to  be  done.  Currier  v.  Boston  &»  M. 
R.  Co.,  34  X.//.  49S. 

A  i)lioto.i;rai)her  wlio  sues  a  company  for 
a  failure  to  deliver  his  outfit  at  a  station  in 
projjcr  time,  and  claims  that  he  siilTercd 
special  damages  in  his  business  by  not  hav- 
ing the  outfit  so  as  to  take  the  pictures  of 
soldieis  stationed  at  the  point  during  pay 
day,  snch  damages  not  being  recoverable,  it 
is  error  to  permit  him  to  testify  as  to  the 
amount  of  his  profits  on  former  occasions 
when  he  had  taken  pictures  at  the  same 
place  during  pay  day.  Gn/i'es/o/i,  H,  &^  S. 
A.  i\.  Co.  V.  Jessee,  2   Tex.  A  pp.  {Civ.  Cas.) 

35'- 

An  error  in  admitting  evidence  to  charge 
a  company  with  a  loss  of  goods  from  its 
depot,  of  various  acts  of  robbery  and  theft 
in  the  village,  but  without  anything  to  show 
that  they  exceeded  the  thefts  committed  in 
other  villages,  is  not  grounfi  for  a  new  trial, 
where  the  court  simply  instructs  the  jury 
that  the  com])any  was  bound  to  exercise 
ordinary  care,  such  as  a  prudent  man  in 
that  locdity  woidd  exercise,  without  refer- 
ring to  the  evidence  of  thefts.  lUinviiek  v. 
Milwaukee  &-  S/.  P.  R.  Co.,  iS   JJ'is.  471. 

A  conductor  sued  for  a  balance  of  salary 
due  him,  and  the  company  claimed  an  offset 
for  moneys  which  the  conductor  had  col- 
lected and  never  paid  over,  //e/if,  that 
such  otfsfft  could  not  be  proven  by  a  com- 
parison of  plaintifT's  returns  for  the  past 
eleven  months  with  the  returns  of  a  fellow- 
condnctor  who  ran  on  alternate  trips  over 
the  same  portion  of  the  road.  Denver  &* 
R.  G.  R.  Co.  V.  Glasseott,  4  Colo.  270. 

Where  the  issue  is  as  to  the  true  value  of 
railroad  property  for  the  purposes  of  taxa- 
tion, it  is  improper  to  admit  evidence  of  an 
advance  in  freight  rates  upon  the  road. 
That  has  nothing  to  do  with  the  value  of 
the  property  to  be  taxed.  Chicago  &^  N.  IV. 
R.  Co.  V.  Boone  County,  44  ///.  240. — Ex- 
plaining State  w.  Illinois  C.  R.  Co.,  27  III. 
68. 

14.    luvalid    iiistrunicut    ns    evi- 


dence of  facts   recited  therein.— -A 

company  issued  what  were  termed  "change 
tickets,"  in  sums  oi  five  dollars,  to  its  con- 
tractor, payable  to  bearer  in  freight  or  pas- 
sage, after  the  road  was  completed,  hut 
these  tickets  were  in  a  form  prohibited  by 
statute.  With  the  knowledge  and  consent 
of  the  company,  the  contractor  delivered 
a  part  of  these  tickets  to  a  subcontractor, 
and  after  the  company  had  refused  to  honor 
them,  he  sued  for  the  amount  due  him  for 
work  as  re|)rcsented  by  the  tickets.  Held, 
that  the  tickets,  though  void  in  themselves, 
were  evidence  of  the  amount  due  plaiiuiff. 
Iron  Mountain  &*  H.  R.  Co.  v.  Stansell,  43 
Ark.  275. 

15.  IrrelcvsiMt  evidence. — Upon  the 
question  whether  the  weather,  at  a  certain 
time  and  place,  was  cold  enough  to  freeze 
ink,  evidence  that  it  was  not  then  and 
there  cold  enough  to  freeze  apples  is  inad- 
missible. Ingledew  v.  Northern  R.  Co.,  7 
Gray  (Mass.)  86. 

The  question  being  whether  goods  placed 
on  a  railroad  switch,  built  for  the  delivery 
of  freight  to  a  manufacturing  company, 
were  delivered  before  the  cars  were  un- 
loaded, the  practice  of  the  railroad  com- 
pany in  delivering  freight  out  of  cars  at 
other  switches  was  irrelevant.  Whitney 
Mfg.  Co.  V.  Richmond  &'  D.  R.  Co.,  55  y/w. 
(Sr^  /C>!g.  R.  Cas.6\  I,  38  So.  Car.  365,  17  5.  E. 
Rep.  r47. 

A  comi^iny  w;is  sued  for  a  loss  of  a  part 
of  cotton  shipped,  and  the  issue  was  whether 
the  cotton  was  stolen  through  the  fault  of 
the  company  or  whether  it  had  lost  in 
weight  by  drying  out.  Held,  that  evidence 
tending  to  show  that  the  cotton  of  other 
shippers  had  been  stolen  by  the  company's 
agents  at  the  station  where  plaintiff  siiippid 
was  inadmissible.  Central  R.  Co.  v.  lirun- 
soit,  I  .,-/;;/.  &>  Eng.  R.  Cas.  308,  63  Oa.  504. 

Plaintiff  shipped  troods  in  the  autumn, 
from  New  York  to  Chicago,  to  be  carried 
from  Butlalo  to  the  latter  place  by  lake 
navigation.  They  did  not  reach  their  des- 
tination until  the  following  spring,  and 
were  then  returned  damaged,  //elil,  that 
evidence  was  not  admissilile  to  show  what 
time  navigation  on  the  lakes  closed.  Jl/c- 
Cotter  V.  Hooker,  8  X.  V.  497. 

10.  Memoranda  of  afjreeinents.— 
Where  suit  is  brouqht  by  one  company 
against  another  connecting  with  it,  alleging 
that  plaintiff,  defendant,  and  another  com- 
pany all  entered  into  a  contract  to  transport 
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certain  iron  at  a  given  rate,  the  freight  to 
be  apportioned  among  tlie  tliree  companies 
on  the  basis  of  the  rate  fixed,  and  tiiat,  in  a 
settlement,  plaintifl  accounted  to  defendant 
at  a  liii,'her  rate  for  a  portion  of  tlie  sc-rvice, 
ami  it  sought  to  recover  the  excess  so  paid 
a!  ove  the  agreed  rate,  and  where  defendant 
CDiiteiidcd  tliat  the  agreed  rate  was  to  con- 
tinue only  during  tlie  summer  months,  and 
tliut  for  any  freiglit  tliereafter  it  was  to 
have  advanced  rates,  it  is  admissible  for 
defendant  to  introduce  in  evidence  a  memo- 
randum made  by  the  general  freight  agent 
of  plaintifl,  for  the  purpose  of  instituting 
suit  against  the  party  for  whom  the  trans- 
portation was  d(jne,  such  memorandum  in- 
dicating that  at  the  time  it  was  made  plain- 
tiff's agent  understood  the  contract  to  be  as 
defendant  contciidccl  that  it  was,  and  the 
a5>ent  who  made  it  liaving  been  authorized 
tJ  do  so  in  the  prosecution  of  plaintiff's 
claim,  and  having  acted  within  the  scope  of 
his  authority  in  making  it.  Georgia  li.  Co. 
v.  Smith,  76  Ga.  634. 

It  is  immaterial  that  one  suing  on  items 
of  account  for  worl<  and  labor  derived  his 
information  about  the  correctness  of  each 
item  from  books,  memoranda,  and  calcula- 
tions of  his  employes,  when  it  is  shown  that 
the  defendant  admitted  the  correctness  of 
the  items  and  accepted  the  work.  Texas 
&^  St.  L.  R.  Co.  V.  A'oss,  62  re.r.  447. 

17.  Of  a^c'iit's  cMiNtoiii  to  examine 
froiglit. — To  show  that  freight  was  in 
good  condition  when  it  was  delivered  by 
defendant  to  a  connecting  line,  evidence 
that  it  is  the  custom  of  agents  of  such  lines 
to  examine  freights  before  receiving  them, 
and  if  found  in  good  condition  to  fijrward 
them,  and  that  such  examination  was  made 
and  forwarding  was  done,  is  admissible. 
/\'>!(>tt  V.  Raleigh  &^  G.  R.  Co.,  32  yh/t.  &* 
Ritg.  R.  Cas.  481,  tj8  .V.  Car.  73,  2  Am.  St. 
Rep.  321,  3  5.  E.  Rep.  735. 

18.  Of  iiiitlioi'ity  of  officers  and 
ag<.'nts. — Evidence  that  one  is  acting  as 
president  of  a  company  is  competent  to 
show  that  he  is  president.  Taylor  v.  .Ul)e- 
marie  Steam  Nav.  Co.,  105  A'.  Car.  484,  10 
S.  E.  Rep.  897. 

After  tile  fact  of  an  agency  is  established 
it  is  competent  to  prove,  as  tending  to  show 
that  an  act  was  done  by  the  agent,  that 
there  was  one  acting  where  tho  agent  should 
have  been,  and  exercising  the  authority  of 
tlie  agent ;  and  the  fact  that  such  evidence  is 
contradicted  only  affects  its  weight  and  not 


its  competency.    South  5^  N.  Ala.R.  Co.  v. 
Henlein,  52  Aii'   606. 

Where  a  company  denies  authority  of  if 
presiilent  to  bind  it  by  drafts,  it  is  proper 
10  allow  him  to  testify  that  on  various  oc- 
casions, botli  before  and  after  the  date  of 
the  draft  in  question,  he  had  drawn  drafts 
in  the  name  of  the  company,  which  were 
honored,  and  was  well  known  to  the  direc- 
tors, but  never  objected  to,  tliougli  several 
years  had  passed.  Olcott  v.  Tioga  R.  Co.,  27 
A\  V.  546  ;  affirming  40  J!arl>.  1 79. 

Upon  the  tiuestion  of  tlie  authority  of  a 
chief  engineer  to  order  stone  for  a  bridge, 
evidence  of  a  similar  purchase  by  him  of 
cement  for  the  same  bridge,  which  the  com- 
pany paid  for,  is  admissible.  Beattic  v. 
Dehuuare,  L.  iS-»  W.  R.  Co.,  90  iV.  ]'.  643, 
mem.;  affirming  12  JV/:l\'.  JJ/g.  234. — (JU(Jr- 
KD  IN  International  &  G.  N.  R.  Co.  v.  Rags- 
dale,  67  Tex.  24. 

11).  Of  fare  exer<'ised  by  rtiilroad 
coinimiiie.s,  {•eiwrally.  —  In  an  action 
against  a  company  to  recover  for  frei;4ht 
which,  after  its  transportation,  had  been 
Icjst  from  their  warehouse,  evidence  in  de- 
fense that  the  care  used  about  tlie  keeping 
of  the  freight  was  such  as  railroad  compa- 
nies usually  exercise  about  similar  freight, 
is  competent,  but  is  not  controlling  evidence 
upon  the  question  of  due  care.  La/.'e  v. 
Boston  iS»  .-/.  A".  Co.,  112  Mass.  455.  Ann- 
strong  V.  Chicago.  JA  &»  St.  P.  R.  Co.,  45 
Minn.  85,  47  A'.  W.  Rep.  459. 

20.  Off'ers  to  sell  at  .1  yiven  prieo.— 
Mere  offers  to  sell  real  estate  at  a  given 
price  are  not  competent  evidence  of  its 
value,  or  of  the  value  of  like  property.  The 
rule  admitting  evidence  of  value  is  confined 
to  actual  sales  or  acts  done.  Sherlock  v. 
Chicago,  B.  (S~«  Q.  R.  Co.,  130  ///.  403,  22  N. 
E.  Rep.  844. 

Wliere  a  carrier  is  sued  for  the  loss  of 
fruit  trees  shipped,  and  it  is  sought  to 
charge  the  company  with  the  value  of  the 
trees  at  the  place  of  deliverj%  evidence  of 
the  price  at  which  the  owner  had  contracted 
to  sell  the  trees  at  that  place  is  admissible 
as  affording  some  evidence  of  their  value. 
Clements  v.  I  urlington,  C.  R.  &'  A'.  R.  Co., 
74  Tnca  442,  38  A\  IV.  Rep.  144. 
,21.  Of  fraudulent  representations. 
— Where  a  deed  granting  a  right  of  way  to 
a  railroad  is  sought  to  be  set  aside  for  fraud, 
evidence  that  agents  of  the  road  caused  a 
public  meeting  to  be  held  for  the  purpose 
of  procuring  a  right  of  way  over  the  land  of 
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plaintiflaiul  others,  that  infiucemcnts  and 
promises  were  made  to  sucli  owners  by 
speakers  and  agents  of  ilio  company,  and 
that  agents  of  tlie  road  [irocecded  t(3  obtain 
tiie  signatures  of  such  landowners  for  a 
riglit  o(  way,  without  objection  to  such 
prcimiscs,  is  admissible  to  sliow  that  the 
deed  was  iiifluced  t)y  fraudident  |)romises 
and  representations  of  the  company.  .U- 
laiitA  Ss^  ir.  P.  R.  Co.  V.  Ilodiidt,  36  Ga. 
669. 

Where  a  subscriber  10  stock  executes  his 
note  to  the  company  therefor  an<l  secures 
It  by  a  mortgage,  and  an  assignee  of  the 
conijiany  sues  to  foreclose  the  mortgage, 
and  it  is  admitted  by  a  stipulation  filed  that 
jiiaintiff  was  a  purchaser  before  maturity,  at 
par,  without  otiier  information,  excejjt  that 
tlie  note  v.  as  given  for  siocic  of  tiie  company, 
it  is  error  to  admit  evidence  tending  to 
show  that  the  note  and  mortgage  were  pro- 
cured by  fraudulent  representations  upon 
the  part  of  the  company,  or  that  tlie  com- 
pany had  agreed  to  |)ay  the  interest.  An- 
drews w  Ha>t,  17  Wis.  297. 

22.  Of  value  at  nearest  uvailablo 
inarkef. —  Where  there  is  no  adetpiate 
local  market,  the  value  of  personal  property 
may  be  fixed  by  proof  of  value  at  the  nearest 
available  market,  with  proper  addition  or 
deduction  for  cost  and  risk  of  transporta- 
tion, according  as  the  property  is  hclfl  for 
sale  or  for  use.  Jones  v.  St.  Louts,  I.  M.  &^ 
S.  R.  Co.,  42  .li)i.  iS-  Kiii^.  R.  Ciis.  596,  53 
.Ir^:  27,  13  .S;    U^.  Rep.  416. 

Evidence  of  the  value  of  such  property  in 
a  distant  market  is  inadmissible,  unless  it  be 
proved  that  there  is  no  adequate  local  mar- 
ket, or  that  the  two  markets  are  intcrde- 
penrlent  and  symjiathetic,  or  that  the  evi- 
dence of  the  value  in  the  distant  market 
otherwise  tends  to  prove  the  value  in  the 
local  market.  Jones  v.  Si.  Louis,  I.  M.  &* 
S.  R.  Co.,  42  A/u.  (5^  I-Jni;:  R.  Cas.  596,  53 
^If/:.  27.  135.  IV.Ref).  416. 

The  value  of  articles  which  have  no  mar- 
ket value  may  be  established  by  evidence 
of  their  cost,  use,  and  condition  at  the  time 
they  were  destroyed.  Union  Pac,  D.  &*  G. 
R.  Co.  V.  Williams,  3  Colo.  App.  526, 34  Pac. 
Rep.  73 1. 

2;j.  Proof  of  diuuaffcs. — Where  a  con- 
necting carrier  is  sued  for  a  violation  of  the 
Ga.  Code,  §  719,  in  failing  to  receive  freight 
from  a  former  line  for  further  transporta- 
tion, thereby  causing  a  delay,  it  is  proper 
for  the    plaintiff    to    testify  that    he  was 


obliged  to  sell  the  freight  at  a  greatly  re- 
duced price  by  reason  of  the  delay.  Cen~ 
iral  R.  Co.  v.  Loj^an,  30  .Im.  &•  JCni;.  R. 
Cas.  63,77  Ga.  804,  2  ^S'.  E.  Rep.  4f  5. 

Where  a  railroad  company  agrc  s  to  con- 
struct its  road  ;hrougli  a  river  emlKiiikment, 
with  a  culvert,  so  as  to  i)errnit  the  escape  of 
overflow  water,  and  to  leave  the  embank- 
ment otlierwise  unimp.iired,  and  it  fails  to 
comply  with  the  agreement,  it  is  com[)ctcnt 
to  prove  what  it  would  cost  to  repair  the 
embankment,  or  place  it  in  the  rondiiinn 
that  the  company  agreed  to  leave  it.  I/i- 
diana,  />.  6^  W.  R.  Co.  v.  AdamS'Ui,  34  Am. 
&*  1-lnt^.  R.  Cas.  127,  114  /nd.  282,  12  /r«/. 
Re/'.  70S,  15  jX.  K.  Rep.  5. 

24.  Proof  of  perforinanee  of  «'«)ii- 
traet.— Where  plaintiff  had  liclivered  a  lot 
of  ties  along  the  line  of  a  railroarl  which  he 
claimed  was  under  a  contract  with  the  com- 
pany, in  a  suit  to  recover  the  value  of  the 
same  the  court  admitted  evidence  that  the 
company  used  some  of  the  ties  after  the 
commencement  of  the  suit.  Held,  that  tiia 
evidence  was  proper,  as  tending  to  prove  an 
acceptance  by  the  company.  Toledo,  W. 
•2^  jr.  R.  Co.  V.  C/iet.;  67  III.  378. 

25.  Similar  iiHliieeiiieiits  to  otlier 
subscribers  for  stork.— An  agreement 
between  the  defendant  and  a  third  person, 
by  which  the  former  guaranteed  to  the  lat- 
ter dividends  equal  to  six  per  cent,  per 
annum  on  liis  stock,  and  the  latter  agreed 
to  subscribe  for  said  stock,  is  admissible  in 
evidence,  for  the  purpose  of  showing  that 
the  defendant  procured  others  to  subsi  ribe 
to  the  stock  of  such  company,  and  the  in- 
ducements which  he  held  out  for  that  jnir- 
pose.  Danbury  &'  N.  R.  Co.  v.  Wilson,  22 
Conn.  435. 

2.  In  Actions  Jor  Torts, 
a.  In  General. 

20.  Artvice  of  pbysieians.— In  an  ac- 
tion for  personal  injuries  it  is  proper  for  the 
plaintiff  to  prove  the  directions  given  her 
by  her  physician,  and  that  she  had  obeyed 
them.  Louisville,  X.  A.  d~'  C.  R.  Co.  v. 
Falvey,  23  Am.  Sr'  Eng.  R.  Cas.  522,  104 
Ind.  409,  3  .V.  E.  Rep.  389,  4  JV.  E.  Rep.  908. 

The  court  admitted  evidence  that  the 
plaintiff  took  to  her  bed  a  second  time  by 
the  advice  of  her  physician,  the  intimation 
being  that  the  plaintiff  and  her  husband 
were  disposed  to  exaggerate  her  injury,  and 
that  the  physician  was  incompetent.    Held, 
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tliiit  it  was  proper  for  tlic  plaintilT  to  follow 
ilie  advico  of  her  physician,  employed  by 
her  ill  t;oo(J  faith,  although  he  Tiiight  be  in- 
c  ):n|)eteiit.  C/in\ti^i>,  St.  L.  C-^  /'.  R.  Co.  v. 
Spillci-r,  55  Aiii.  &^  Jui^.  R.  C\is.  200,  134 
///,/.  :,8o,  }}  X.  E.  Rcf>.  2S0. 

Ii7.  Ayo  «»•'  iiijiii*t'«l  person— C011- 
(rilMitory  iM'yli.i{'«'iu'«'.— Tiie  aj4e  of  tiie 
]il  limlll  is  a(imi.ssii)le  in  evidence  to  show 
til, It  lie  exercised  such  care  ;is  was  r(;asoiia- 
IjIv  to  i)e  expected  of  him.  K/kiiis  v.  Jlos- 
tioi  &^  .1.  R.  Co.,  115  Mass.  190.  Youiii^  v. 
J)--lro/t, ./.  //.  &--  M.  R.  Co.,  19  ./w.  ii:--«  AV/^'. 
R.  Cos.  417,  56  il/zV//.  430,  23  .\'.  //'.  Ri'/).  67. 

After  tiie  plaintilT  has  testified  in  his  own 
bfhalf,  testimony  of  his  father  concerninij 
his  appear.ince,  as  to  age,  at  the  lime  of  tiie 
trial,  as  compared  witli  his  appearance  in 
that  respect  immediately  bef(jre  he  was  in- 
jured, and  also  that  in  appearance  he  was 
not  older  than  he  in  fact  was  w^hen  he 
enicred  the  defendant's  service,  is  admissi- 
ble. Louis-ille,  X.  A.  &>  C.  A'.  Co.  v.Fraw- 
hy,  28  Am.  (S^  I'-iig.  R.  Cas.  30S,  1 10  lud.  18, 

9  X.  /■:.  Rt-p.  594. 

ti8.  As   to  o.vtciit  of.  iii,iiii'y. — It   is 

competent  to  prove  by  a  stirc;con  aiui  physi- 
cian who  had  attended  ])laintit'f  that  he  had 
made  a  recent  examination  of  the  |)liiintifT, 
and  to  state  his  c(jndition  as  affected  by  the 
injuries  and  their  probable  future  cfTcct 
tipnu  the  health  and  strength  of  plaintilT. 
(/,•///",  C.  ^^  S.  F.  R.  Co.  V.  Harriett,  So  Tex. 

:i,  15  s.  ir.  Rc'p.  556. 

Medical  evidence  of  the  condition  of  the 
injured  party  after  the  suit  was  brought,  as 
well  as  before,  is  admissible  to  show  the 
nature  aiui  etTects  of  the  injury,  and  whether 
temporary  or  permanent.  Po^i'iUv.  Augusta 
&^  S.  A'.  Co.,  yy  Ca.  192,  3  .V.  E.  Refi.  y^y. 

Where  a  personal  injury  sued  for  consists 
in  the  loss  of  an  arm,  it  is  proper  to  prove 
that  a  former  injury  has  disabled  plaintilT's 
other  arm,  not  as  an  element  of  damages, 
but  as  showing  the  greater  incapacity  to 
follow  a  business  or  to  earn  money,  by 
reason  of  the  injury  complained  of.  Ala- 
bama G.  S.  R.  Co.  V.  Yarhrough,  S3  Ala. 
238,  3  Am.  St.  Rfp.  715,  3  So.  Reft.  447. 

Where  a  female  passenger  sues  for  a  per- 
sonal injury,  evidence  as  to  how  she  was 
hurt,  and  whether  she  had  a  miscarriage  or 
an  abortion  in  consilience,  is  admissible. 
Aui^usta  &^  S.  R.  Co.  v.  Raudull,  34  Am.  &> 
Eng.  R.  Cas.  439,  79  Ga.  304.  4  S.  E.  Rep. 
674. 

If  the  injury  resulted    in    aborti'in,   evi- 


ik-nce  touching  the  consequences  of  abor- 
tion upon  the  mother's  future  liealth  is 
oviilcece  relating  to  the  past  injury, and  not 
to  fulurt  "iijiuiis.  y  Vtiv// v.  Augusta  &^  S. 
R.  Co.,  7;  Ca.  192,  3  S.  K.  Rep.  y^y. 

Where  .1  passenger  sues  for  damages 
caused  by  falling  while  going  to  a  train, 
and  v;laims  that  spinal  ronciission,  or  some 
similar  elTcct,  h;id  resulted  from  the  f.ill,  it 
is  admissible  to  sliow  that,  on  the  afternoon 
previous  to  the  injury,  he  exchanged  jihoto- 
graphs  with  a  negro  girl,  and  had  made  an 
assignation  with  her  for  the  luxt  day,  and 
that  (ju  the  morning  of  the  day  after  the 
fall  he  walked  four  or  five  iniUs  in  the  di- 
rection where  she  li\ijd,  Such  evidence 
tends  to  throw  light  on  his  [thysical  condi- 
tion after  the  injury.  .SVc-rv;/?  v.  Central  R. 
<S-  n.  Co.,  34  Am.  &»  Kiii^.  R,  Cas.  413,  80 
Ga.  19,  5  S.  E.  Rep.  253. 

The  admission  of  testimony,  not  os  an 
element  of  damages,  but  in  the  nature  of  an 
index  to  the  pain  and  sulTcring  of  the  plain- 
tiff, that  the  injuries  recpiired  the  adminis- 
tration of  opiates  to  her,  and  she  was  thus 
accpiiring  the  opium  habit,  •'hat  she  had 
great  pleasure  in  her  household  fluties,  but 
has  not  and  never  will  have  that  pleasure 
again,  and  that  from  the  efTects  of  the 
nervous  prostration  resulting  from  the  in- 
jury she  has  not  the  energy  to  work  or  en- 
j(jy  society,  was  not  erroneous.  Chatta- 
nooga, R.  (S-"  C.  R.  Co.  V.  Lidilell,  S5  Ga.  482, 
1 1  S.  E.  Rep.  S53. 

In  case,  for  an  injury  by  the  breaking  of 
the  plaintilT's  arm,  there  is  no  errr)r  in  ad- 
mitting i)roof  that  the  bones  at  the  fracture 
had  failed  to  unite,  and  h.ad  formed  what  is 
called  a  "  false  joint,"  as  it  is  not  a  question 
of  law  for  the  court  to  determine  whether 
this  was  the  result  of  the  breaking  of  the 
arm  as  a  i)roximate  cause,  or  the  result  of  a 
new,  independent  factor.  Such  question 
can  properly  be  tested  only  by  hearing  the 
evidence  and  submitting  the  questions  of 
fact  to  a  jury,  under  appropriate  instruc- 
tions. Pullman  Palace  Car  Co.  v.  Blulnn, 
18  Am.  &^  Eng.  R.  Cas.  87,  109  ///.  20,  50 
Ant.  Rep.  601. 

In  an  action  for  having  wrongfully 
drenched  the  plaintilT,  while  a  passenger, 
with  water,  it  being  specially  charged  that 
the  injury  caused  a  recurrence  of  dizziness 
and  vertigo,  it  was  competent,  without  offer- 
ing medical  testimony  on  the  subject,  to 
prove,  among  instances  of  such  dizziness 
after  the  injury,  the  falling  of  the  plaintiff 
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upon  ;i  sidewalk.  Terrc  Haute  &^  /.  li.  Co. 
\,  Jtnkion,(>  Am.  &'  Juij,''.  A'.Ciis.  178,81 
ItiiL  19, 

M<;(lical  icstiniony  is  admissible  to  sliow 
the  conilitioii  of  the  plaiiittiT  about  a  year 
afUT  tlie  ai<;i(U'iit,  in  roiisiMiiieiice  of  an 
abscess  wliich  then  appeared,  where  there  is 
suincient  evidence  to  connect  it  with,  or  to 
siiow  tiiat  it  ri!sulte(l  from,  the  accident. 
lliiith  V.  Ih(ui,in'iiy  &'  S,  .1.  R.  Co.,  25/.  ijr-» 
S.  .i<jh.  2()  A'.  1'.  S.  A'.  2(>7,  8  A'.  ]'.  .V////>. 
S63. 

All  tlie  consequences  of  the  injury,  future 
as  Will  as  piist,  siiould  be  talcen  into  con- 
sideration. So  evidence  of  the  probaljje 
(hiration  of  tiie  injury  and  the  probai)ility 
of  its  leadiiij,'  to  still  more  serious  results  is 
|)roper.  iiii/i/iifi/  V.  Juh/ii's/rr  Ci/y  i3~»  /■'.  A'. 
Co.,  50  //////  22,  18  N.  V.  S.  A'.  692  ;  ajll'iniud 
in\2\  X.  V.(i(n,iiiciii, — l"()i,i,()\viN(iSirohm 
V.  New  York,  L.  K.  iS:  W.  I^  Co.,  96  N.  Y. 
306.  l<KViK\viN(;  Cook  V.  New  York  C.  & 
H.  K.  K.  Co.,  49  Hun  605,  mem. 

Where  a  passeni;cr  sues  for  a  personal 
injury,  and  teslilies  that  after  the  injury  she 
could  work  but  \y.\\\.  of  tlie  time  and  did  so 
for  a  time,  it  is  proper  to  ask  her  why 
she  stopped.  Cin'JJitli  v.  Ulica  ^^  M.  K. 
Co.,  43  A^  ]'.  .v.  K.  8j5,  63  Hun  (>2r,.  17  A'. 
I'.  .S'////.  692  ;  ajjbmid  in  137  A^.  J'.  566, 
mem.,  50  A'.  J'.  S.  A\  933, 

In  such  case  plaintill  m,".y  state  what  her 
income  was  before  the  accident,  where  no 
specific  ojjjection  is  made.  GriJJlth  v.  Ulica 
&-  M.  R.  Co.,  43  A'.  Y.  S.  R.  S35,  63  Hun 
626,  17  N.  y.  Sii/>f>.()()2;  affirmed  in  137  A'. 
)'.  566,  mevi.,  50  \\   ]'.  .S".  A'.  933, 

And  may  prove  by  her  physician  her  ap- 
pearance when  she  reached  home  and  he 
first  examined  her.  Grijfii/t  v.  U/ica  &•  Af. 
R.  Co.,  43  A^  v.  S.  R.  835,  63  ////;/  626,  17 
.^'.  ] '.  Su/>/).  692  ;  aJfTirmed  in  1 37  A''.  } '.  566, 
mem.,  50  X.  V.  S.  R.  933. 

The  plaintiff  may  testify  to  the  present 
condition  of  the  injured  part.  Schuler  v. 
Third  Ave.  R.  Co..  44  X.  V.  S.  R.  774,  17 
A^.  V.  Siipp.  834  ;  affirmed  in  48  A^  V.  S.  R. 
663,  I  Misc.  351,  20  A".  V.  Sitpp.  683.— 
Quoting  Curtis  v.  Rochester  &  S.  R.  Co., 
18N.  Y.  534. 

Evidence  of  injury  to  plaintifl's  p;eneral 
health  is  admissible,  where  it  is  the  direct 
consequence  of  the  immediate  injury,  and 
the  complaint  contains  a  sufficient  aver- 
ment to  support  such  evidence.  Hansee  v. 
Brooklyn  El.  R.  Co.,  66  Hun  384,  50  N.  V. 
S,  R.  255,  21  A^.  r.  Supp.  230. 


In  order  to  prove  future  consequences  of 
bodily  injuries  it  is  only  necessary  to  show 
that  there  is  a  reasonable  probability  of  the 
occurrence  of  future  ill  efTccts  of  the  injury 
Gulf,  C.  Sr*  S.  /■'.  A'.  Co.  V.  Harriett,  to  Te.x: 
n,\lS.  ir.  AVA556. 

Evidence  as  to  plaintilT's  mental  condi- 
tion beforeand  afterthe  injury  isadmissible. 
Heddlea  v.  Cliicoi^o  &*  X,  W.  R.  Co.,  Tj  Wis. 
228,46  A',    ir.   Rep.  It;. 

iiU.  As  to  part.v'M  r4>i>iitatioii  l«r 
t'Jiri'losHiie.SM.  —Evidence  of  the  reputation 
as  to  carelessness,  of  the  engineer  by  whose 
recklessness  in  suddenly  startinj;^  the  train 
on  which  jjlaintifl  was  at  work  he  was  al- 
lejjed  to  have  been  injured,  is  competent,  as 
tendinj,' to  prove  notice  or  knowledj,'e  (jn  the 
part  of  the  conqjany  as  to  the  nej^liijent  and 
careless  lial)its  of  its  enfj;ineer.  /.a/ie  S/n're 
&^  M.  S.  R.  Co.  v.  Slupak,  41  Am.  &^  I'-'K. 
R.  Cas.  3S2,  123  /;/(/.  210,  23  A^.  A'.  Rep.  246, 

:t(>.  Asto  |iliiiii(ikrHiii<>aiis<>riivoi«l- 
iiiff  tlic  iiijiir.v- — 't  beiiif?  in  (|ncstion 
whether  a  fireman  could,  by  rc|)ortinfj;  the 
facts  of  his  situation  to  an  >'llicial  of  tl]e 
compatiy  by  teleiirajih,  have  obtained  relief 
from  his  peril,  evidence  is  admissilile  to 
show  that,  under  the  usa^e  and  practice  of 
the  company  in  like  or  analo<,'ous  circum- 
stances, relief  would  probably  have  followed 
in  a  specified  way,  and  by  the  use  of  speci- 
fied means.  Carroll  v.  Juist  Tenn.,  V.  &» 
G.  R.  Co..  41  Am.  C-^  l\iii^.  R.  Cas.  307,  82 
Ga.  452,  10  -V.  A".  Rep.  163. 

In  an  action  for  personal  injuries  received 
while  unloading  ccjal  from  a  car,  it  appeared 
that  the  car  was  so  constructed  as  to  allow 
the  body  of  it  to  be  ti;iped  so  as  to  more 
easily  dischari,re  the  c^al,  and  that  the  in- 
jury occurred  by  its  swinginji;  back  and  hit- 
tin!.;  the  plaintilT.  PlaintilT  claimed  that  the 
accident  was  due  to  imperfect  hooks,  which 
was  deniefl  by  the  conq)any.  Held,  under 
such  issue,  that  it  was  competent  for  the  com- 
pany to  introduce  evidence  to  the  ellect  that 
a  block  could  be  so  used  in  tijipiiic;  the  car 
that  the  hooks  would  not  catch,  and  that  a 
man  was  there  provided  with  such  block, 
without  evidence  to  show  that  a  block  was 
used  on  the  car  in  question.  Donalioe  v. 
Xtw  Vori.-  &^  X.  E.  R.  Co.,  159  Mass.  125, 
34  A'.  E.  Rep.  87. 

•Jl.  As  to  speed.*— (I)   In  general.— 


*  Inju:  I -s  at  crossings.  Evi<ience  of  speed  of 
train  w  affecling  company's  liability,  see  45 
Am.  &  Enc;.  R.  Cas.  169,  ubstr. 
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III  im  action  ajiainst  a  street  railway  cotn- 
piuiy  to  recover  for  a  personal  injury  to  the 
[iluiiUill  by  a  collision  of  its  curs  with  u 
bii(;,i{y  in  which  the  plaintifT  and  two  others 
were  ridinjj,  evidence  of  the  distance  of  the 
round  trip  of  the  cars,  and  of  the  schedule 
linif  for  makinj;  such  trip,  is  admissible  in 
behalf  of  the  plaintilf,  in  connection  with 
other  testimony  introduced  as  to  the  rate  of 
,s[)ped  of  the  car  at  the  time  of  the  collision. 
Onlral  K.  Co.  v.  Allmon,  147  ///.  471,  35  A^. 
E.  Rep.  725 ;  affinnint;  45  ///.  App.  389. 

If  the  round  trip  of  the  cars  was  about  ten 
miles,  and  the  time,  as  fixed  by  the  com- 
pany in  its  schedule,  was  one  hour  for  mak- 
ing the  round  trip,  proof  of  this  tends  to 
establish  the  average  rate  of  speed  as  being 
ten  miles  an  hour.  Wiiile  such  evidence  is 
not  conclusive  as  to  such  average  rate  of 
speed,  yet  it  is  admissible  as  tending  to 
prove  such  average  rate.  Central  K.  Co.  v. 
Allmon,  147  ///.  471,  35  N.  E.  Rep.  725. 

Proof  of  the  schedule  time  fixed  by  the 
company  for  the  passage  of  its  cars  over  a 
specified  distance  is  nr)t  admissible  for  the 
[)urpose  of  showing  negligence  in  running 
its  cars  on  other  trips  than  the  one  in  ques- 
tion, but  only  for  the  purpose  of  determin- 
ing the  average  rate  of  speed,  as  a  basis  of 
c()m[)arison  with  the  rate  of  speed  at  which 
the  car  colliding  was  traveling.  Central K. 
Co.  V.  Allmon,  147  ///.  471,  35  A^.  E.  Rep. 
725.— Applying  Chicago,  B.  &  Q.  R.  Co.  v. 
Lee,  60  111.  501 ;  Peoria  &  P.  IL  R.  Co.  v. 
Clay  berg,  107  111.  644. 

A  complaint  in  an  action  for  personal  in- 
jury charged  that  it  occurred  by  reason  of 
the  breaking  down  of  a  bridge,  which  it  was 
alleged  was  wholly  unsafe  and  dangerous  to 
run  trains  over,  on  account  of  its  bad  con- 
dition, by  reason  of  its  defective  construc- 
tion, and  the  negligent  manner  in  which 
repairs  were  being  made.  Held,  that  under 
this  charge  evidence  of  the  rate  of  speed  at 
which  the  train  was  being  run  was  admissi- 
ble as  part  of  the  res  gesta.  Louisville,  N. 
A.  &*  C.  R.  Co.  V.  Pedtgo,  27  Am.  &^  Eng. 
A'.   Cas.  310,  108  Ind.  481,  8  A^.  E.  Rep.  627. 

Where  the  defendant  claims  contributory 
!iegli;jence  of  the  fellow-servants  of  the  de- 
ceased in  running  the  trains  in  violation  o( 
the  rules  of  the  company  as  to  the  speed, 
testimony  is  admissible  on  the  part  of  the 
plaintiff  tending  to  show  that  a  strict  com- 
pliance with  the  rules  was  impracticable, 
and  that  they  were  obeyed  as  nearly  as 
possible,  and  the  trains  run  on  the  schedule 


time  fixed  by  the  company.  Ifunn  v.  A  fie  A- 
igan  C.  R.  Co.,  41  Am.  &^  Eng.  R.  d's.  452, 
78  J/it/i.  513,  7  Z..  R..1.  5To,'44  A'.  /T.  Rtp. 

502. 

In  an  action  where  excessive  speed  is  al- 
leged as  the  sole  cause  of  the  injury,  it  was 
not  error  f(ir  the  trial  C(jurt  to  permit  the 
introduction  (jf  evidence  tending  to  show 
tiie  unsafe  condition  of  the  track  at  the 
place  where  the  accident  occurred,  as  tend- 
ing to  jirove  negligence  on  the  part  of  those 
in  charge  of  the  train.  Chicago,  /»'.  &^  Q.  R, 
Co.  v.  Clark,  38  Am.  &*  Eng.  R,  Cas.  192, 
76  A'//^  645,  42  A^    tr.  R,p.  703. 

Where  plaintiff  is  injured  at  a  street 
crossing  by  being  struck  by  cars,  evidence 
of  the  rate  of  speed  at  which  the  cars  were 
running  is  material  on  the  question  of 
plaintifl's  contributory  negligence.  Ntttter 
V.  Host  on  &^  M.  R.  Co.,  60  A'.  //.  483. 

Where  a  company  is  charged  with  negli- 
gence in  running  its  cars  too  rapidly  at  ilie 
time  of  an  accident,  evidence  as  to  the 
schedule  time  of  the  train  over  the  whole 
road,  or  any  part  of  it,  is  admissible  as 
tending  to  show  the  rate  of  speed  at  the 
time  of  the  injury.  Nutter  v.  liston  &*  M. 
R.  Co.,  60  N.  I  J.  483. 

A  passenger  sued  a  street-car  company  for 
a  personal  injury,  and  the  real  charge  was 
negligence  in  failing  to  stop  the  cars  to  let 
him  off,  but  in  giving  his  evidence  plaintifT 
stated  the  manner  of  running  the  cars  past 
a  certain  curve.  In  defense  the  company 
then  introduced  evidence  that  it  never  ran 
its  cars  overcuri^cs  in  the  manner  described 
by  plaintiff.  Held,  that  plaintifT  had  a  right 
to  introduce  evidence  in  rebuttal  as  to  the 
actual  rate  at  which  the  cars  did  pass  the 
curve,  though  not  strictly  a  part  of  the 
issues  in  the  case.  Saffer  v.  Dry  Dock,  E. 
B.  &»  B.  R.  Co.,  24  A^.  Y.  S.  R.  210,  53  Hun 
629,  2  Silv.  Sup.  Ct.  343,  5  N.  Y.  Supp.  700. 

Where  a  suit  is  by  an  employe  against  the 
railway  company  for  personal  injuries  sus- 
tained, and  defendant  pleads  contributory 
negligence  by  plaintiff  in  running  his  train 
at  too  high  a  rate  of  speed,  it  is  proper  to 
acquaint  the  jury  with  the  different  condi- 
tions under  which  trains  can  be  operated 
with  greater  or  less  rapidity,  by  proof  show- 
ing that  fast  mail  trains  on  well-ballasted 
roads  can  be  run  at  sixty  miles  per  hour. 
Ft.  Worth  (S»  D.  C.  R.  Co.  v.  Thompson,  2 
Tex.  Civ.App.  170,21  S.  IV.  Rep.  137. 

Evidence  to  prove  that  the  cars  of  another 
company  were  driven  down  the  same  grade. 
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at  less  speed  than  the  cars  of  defendant,  is 
inadmissible.  Sclncrhohi  v.  North  Beach 
&>  M.  R.  Co.,  40  C,i/.  447. 

Testimony  as  to  llic  cost  of  rolling-stock 
is  irrelevant  to  the  question  of  negligence 
in  running  passenger  trains  at  a  higli  rate 
of  speed.  Grand  Rapids  &»  I.  R.  Co.  v. 
lluKtley,  38  Mklt.  537. 

(:)  ^it  other  times. — The  true  criterion 
for  determining  whether  at  the  time  of  an 
accident  a  train  was  running  at  a  higher 
rate  (jf  speed  than  was  safe  and  prudent, 
taking  into  consideration  the  condition  of 
the  track  where  the  accident  occurred,  is 
the  rate  of  speed  at  which  other  trains  have 
been  run  over  that  portion  of  the  road,  both 
before  and  after  the  accident.  Ohio  &•  M. 
R.  Co.  V.  Se/iff,  47  //id.  471.  Cleveland,  C, 
C.  Qio  I.  R.  Co.  V.  Ncioell,  8  Am.  &^  En^.  R. 
Cas.  377,  75  Jnd.  542.  Chicago,  St.  L.  &^  P. 
R.  Co.  V.  Spilker,  55  Am.  &^  Eng.  R.  Cas. 
200,  1 34  Ind.  380,  33  ^\'.  E.  Rep.  2S0.  Shaber 
V.  St.  Paul,  M.  &-  M.  R.  Co.,  2  Am.  &^  Eng. 
R.  Cas.  1 85.  28  Jl/inn.  103,  9  JV.  IV.  Rep.  575. 
— Noi'  FOLLOWED  IN  Savannah,  F.  &  W.  R. 
Co.  V.  Flannagan,  39  Am.  &  Eng.  R.  Cas. 
661,  82  Ga.  579,  9  S.  E.  Rep.  471. 

In  an  action  for  injuries  owing  to  the  de- 
railment of  a  train,  evidence  to  show  that 
anotiier  train  had  gone  over  the  same  por- 
tion of  the  track  alleged  as  defective,  and 
at  the  same  rate  of  speed,  on  the  morning 
of  the  day  before  the  accident,  is  incompe- 
tent. Afeloy  V.  Chicago  &•  N.  IV.  R.  Co., 
33  Am.  <S-  Eng.  R.  Cas.  358,  37  N.  IV.  Rep. 
{/01m)  335. 

Some  of  defendant's  witnesses  testi.'ied 
that  the  train  which  inju  ed  plaintiff  rrn  at 
a  very  slow  rate  of  speed.  Other  witnesses 
of  the  defendant  testified  that  the  rate  of 
speed  was  the  same  as  it  had  been  during 
the  previous  ten  days  when  making  the 
crossing.  Held,  that  evidence  offered  by 
plainiiiT  in  rebuttal,  tending  to  show  what 
such  rate  was  during  the  previous  ten  days, 
and  that  it  was  at  a  high  rate  during  all 
that  time,  was  competent,  and  should  have 
been  received.  (Campbell  and  Champlin, 
JJ.,  dissenting.)  Close  v.  Lake  Shore  &*  M, 
S.  R.  Co.,  37  Am.  (S-  Etig.  R.  Cas.  522,  73 
Mich.  6<7.  41  N.  W.  Rep.  828. 

The  question  of  the  admissibility  of  evi- 
dence of  the  rate  of  speed  of  the  defend- 
ant's trains,  at  other  times  and  places  than 
the  time  and  place  in  question,  as  tending 
to  show  the  rate  of  speed  there,  is  one  of 
fact,  depending  upon  remoteness  of  time 


an "  place,  and  is  to  oe  uetermined  by  the 
court  at  tiie  trial.  Nutter  v.  Boston  &*  M. 
R.  Co.,  60  A'.  H.  483. 

(3)  In  otht^-  places.  —  Evidence  of  the 
running  time  of  the  defendants'  trains  over 
the  whole  road,  and  over  any  given  part  of 
it,  is  relevant  on  the  question  of  the  rate  of 
speed  at  any  given  point  on  the  road.  Nut- 
ter v.  Boston  LJ-  Hii.  R.  Co.,  60  .\'.  //.  483. 

Evidence  as  to  the  management  and  speed 
of  the  engine  which  killed  the  deceased, 
three  fourths  of  a  mile  away,  was  admissi- 
ble, as  tending  to  show  its  management  and 
speed  at  the  place  of  the  accident.  Lyman 
V.  Boston  &*  iM.  R.  Co.,  {N.  H.)  45  Am.  &• 
Eng.  R.  Cas.  163,  20  At  I.  Rep.  976. 

Where  the  rate  of  speed  of  the  train  was 
charged  as  dangerous,  it  was  competent  to 
show  that-  at  other  stations  the  train  had 
run  at  dangerous  rate  of  speed  on  the  same 
journey.  Galveston.  H.  6-»  S".  A.  R.  Co.  v. 
Kutac,  37  Am.  &>  Eng.  R.  Cas.  470,  76  Tex. 
473,  13  S.  IV.  Rep.  327. 

Wliere  a  company  is  charged  with  running 
its  train  too  fast  on  a  street,  it  is  proper  to 
introduce  evidence  of  witnesses  who  saw 
the  train  just  before  it  entered  the  street, 
for  the  purpose  of  showing  that  it  was  run- 
ning then  at  a  high  rate  of  speed.  As  it 
would  raise  a  slight  presumption  that  the 
train  would  continue  to  run  at  the  same 
rate  of  speed  for  a  short  distance  ;  and  as 
trains  are  always  in  the  charge  of  employes, 
it  would  be  easy  for  the  company  to  show, 
if  such  was  the  fact,  that  the  speed  of  the 
train  had  been  checked  before  reaching  the 
place  of  the  accident  on  the  street.  Swiuin- 
nah,  F.  <S-»  IV,  R.  Co.  v.  Flannagan,  39 .,-////. 
6^  Eng.  R.  Cas.  661,  82  Ga.  579,  9  S.  E.  Rep. 
471.  —  Not  following  State  v.  Boston 
&  M.  R.  Co.,  58  N.  H.  410;  State  7^.  Man- 
chester &  L.  R.  Co.,  52  N.  H.  528;  Shaber 
V.  St.  Paul,  M.  &  M.  R.  Co.,  28  Minn.  103 ; 
Randall  v.  Northwestern  Tel.  Co.,  54  Wis. 
140;  Craven  v.  Central  Pac.  R.  Co.,  72  Cal. 
345 ;  Henry  v.  Southern  Pac.  R.  Co.,  50  Cal. 
176;  Sheldon  v.  Hudson  River  R.  Co.,  14 
N.  Y.  218. 

32.  As  to  what  coiupniiy  is  liable. 
— If  a  car  is  described  in  a  complaint  as  the 
property  of  a  certain  street  railway  com- 
pany, a  witness  may  properly  testify  what 
words  and  marks  were  on  the  car,  ana 
another  witness  may  testify  that  a  car  with 
those  marks  on  it  belonged  to  the  company 
mentioned  in  the  complaint.  Com.  v.  Car- 
roll, 14s  Mass.  403,  i^N.  E.  Rep.  618. 
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In  an  action  for  personal  injuries,  it  ap- 
peared that  tl  njuries  were  inllicicd  uijoii 
the  traci<  and  by  the  engine  and  cars  ot 
another  company.  There  was  no  direct 
tesiiniony  tliat  tiie  road  of  such  company 
was  then  owned  oi  leased  by  defendant ; 
yet,  there  being  evidence  of  facts  and  cir- 
cumstances sufficiently  tending  to  show 
that  defendant  then  operated  it,  it  was  not 
error  to  submit  the  question  of  defendant's 
responsibility  to  the  jury.  Pennsylvania  R. 
Co.  V.  Sellcfs,  1 27  Pa.  Si.  406,  1 7  Ail.  Rep. 
987. 

To  show  that  the  defendant  company 
was  the  same  company  as  originally  sued, 
though  by  a  difTerent  name,  the  plaintill 
proved  that  the  company  whose  Piame  first 
appeared  in  the  summons  had  ceased  to 
exist,  except  for  closing  up  its  business, 
long  before  the  alleged  cause  of  action 
arose,  and  that  its  road  had  passed  from  it 
by  sale  under  a  decree  (jf  foreclosure,  and 
that  the  defendant  company,  at  the  time  of 
the  alleged  injury  sued  for,  was  the  lessee 
of  the  railway,  and  alone  operating  the 
same,  but  doing  business  in  the  name  of 
the  original  company,  and  was  using  the 
signs  of  the  old  company,  and  using  cars 
marked  with  its  initials;  that  the  original 
summons  was  in  f.ict  served  on  the  agent  of 
the  new  company,  and  that  its  attc-  eys 
appeared  and  defende  '  the  action  without 
meading  the  misnomci  of  defendant  as 
•  riginally  sued,  and  that  it  employed  the 
servants  whose  negligence  caused  the  in- 
jury complained  of.  Hehi,  that  such  evi- 
dence was  competent,  as  tenditjg  to  prove 
tlie  issue  whether  the  iuit,  when  brought, 
was  in  fact  against  the  new  company  by  the 
name  of  the  original  company.  Pennsyl- 
vania Co.  V.  Sloan,  35  Am.  &•  Eng.  R.  Cas. 
440,  125  /I/.  72,  17  JV.  E.  Rep.  IT,  affirming 
24  ///.  Apt).  48. 

U3.  Boardings  and  lcaviu{r  trains 
while  in  motion.— A  plaintitT  injured  in 
alighting  from  a  street-car  while  in  motion 
may  be  allowed  to  testify,  as  showing  her 
reason  for  so  doing,  that  on  a  former  occa- 
sion the  car  on  which  she  had  taUcn  passage 
was  driven  into  defendant's  barn,  where  on 
leaving  it  she  was  insulted  by  a  man  in  said 
barn ;  and  thai  on  the  occasion  of  the  acci- 
dent the  car  again  started  for  the  barn, 
when  she  rang  the  bell,  but  the  signal  was 
disregarded,  and  for  fear  cf  a  repetition  of 
her  former  experience  she  left  the  car. 
Ashlon  v.  Deiroit  City  R.  Co.,  41  Am.  &» 


Eng.  R.  Cas.  335,  78  Mic/t.  587,  44  N.   IV. 
Rep.  141. 

The  question  whether  the  treatment  the 
plaintiff  received  at  defendant's  barn  was 
suliicient  to  justify  her  belief  that  she  was 
avoiding  an  actual  impending  danger,  into 
which  she  was  being  taken,  by  leaving  the 
car,  is  for  the  jury  and  not  for  the  court. 
AsJiton  V.  Detroit  City  R.  Co.,  41  Atn.  <?-» 
Eng.  R.  Cas.  235,  78  Mich.  587,  44  N.  IF. 
Rep.  141. 

Testimony  as  to  what  had  been  the  stop- 
ping place  at  that  stauon  is  admissible  in 
an  action  for  personal  injuries,  wiien  de- 
fendant contends  that  plaintiff  was  injured 
whilst  alighting  from  its  train  before  it 
reached  its  usual  stopping  place,  while  in 
motion,  and  the  plaintilT  denies  such  con- 
tention. Alexandria  &•  /'.  R.  Co.  v.  Herti- 
don,  87  Va.  193,  12  S.  E.  Rep.  2S9. 

In  an  action  against  a  railroad,  under 
Mass.  Pub.  Sts.  ch.  112,  §  212,  for  causing 
the  death  of  a  passenger,  there  was  a  con- 
flict of  evidence  as  to  whether  the  train 
stopped,  at  a  place  not  a  station,  before 
another  train  went  by  on  another  track,  by 
which  train  the  alleged  passenger,  who  had 
left  the  car,  was  killed.  A  witness,  who 
was  in  another  car  on  the  same  train,  testi- 
fied that  he  heard  some  one  call  out  the 
name  of  the  station,  and  immediately  after- 
wards the  other  train  went  by.  He  was 
then  asked,  against  the  objection  of  the  de- 
fendant, whether  he  not'.ced  that  anything 
took  place.  He  -inswerod,  that  he  noticed 
"that  people  went  towards  the  door,  and 
the  door  was  closed  after."  Another  wit- 
ness, who  was  in  another  car,  was  allowed 
to  testify  that  after  the  train  stopped  she 
went  onto  the  platform,  and  was  assisted 
to  the  ground  by  an  employe  of  the  train. 
Another  witness,  who  was  also  in  another 
car,  testified  that  after  the  station  was 
called,  she  got  to  the  ground  before  the 
other  train  passed.  The  jury  were  in- 
structed that  they  were  to  consider  this 
evidence  only  on  the  issue  whetlier  the 
train  stopped  before  the  other  train  went 
by,  and  w^ere  not  to  consider  it  on  the  ques- 
tion whether  the  name  of  the  station  was 
called,  unless  it  was  called  in  the  hearing  of 
the  person  who  was  afterwards  killed.  Held, 
that  the  defendant  had  shown  no  ground  of 
exception  to  the  admission  of  the  evidence. 
Merrills.  Eastern  R.  Co.,  139  Mass.  252. 

34.  Comparative  safety  of  meth- 
ods employed.— The  issue  being  whether 
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a  vice-principal  acting  for  the  master  had 
proceeded  in  the  exercise  of  ordinary  care 
and  skill  in  the  moving  of  heavy  machin- 
ery, evidence  was  admissible  to  show  liiat 
tlie  work  engaged  in  could  have  been  per- 
formed by  other  and  safer  methods  than 
the  t)ne  adopted.  Fogus  v.  Chicago  &»  A. 
R.  Co.,  50  Mo.  App.  250. 

35.  C'oiic'lusioiis'.— Where  an  employe 
sues  for  a  personal  injury  received  while 
coupling  cars,  and  has  testified  to  the  in- 
jury and  the  manner  of  its  occurrence,  he 
may  be  allowed  to  give  wliat,  in  his  judg- 
ment, prevented  him  from  making  the 
coupling  without  injury.  Georgia  R.  Co.  v. 
lirvaiis,  y-j  Ga.  429.— Approving  Central  R. 
Co.  7^  Senn,  73  Ga.  705.  Distinguishing 
Central  K.  &  B.  Co.  7>.  Kelly,  58  Ga.  loS; 
Central  R.  Co.  v.  DeBray,  71  Ga.  406 ;  Wylly 
f.  Gazan,  69  Ga.  506. 

Wiiere  an  abutting  owner  sues  an  ele- 
vated railway  company  for  damage  to  his 
prfjpcrty  by  reason  of  the  construction  and 
maintenance  of  the  road  in  the  street, 
where  he  purchases  after  the  road  was 
built,  the  question  is,  whether  the  road 
actually  was  an  injury  to  the  property  at 
tlic  time  he  purchased;  therefore  it  is  im- 
jiroper  to  ask  him  whether  he  "  considered  " 
it  an  injury  or  a  benefit  at  the  time  he 
purchased.  Stcubiitg  v.  Xi-w  Vor/c  El.  R. 
Co.,  19  iX.  V.  Siipp.  313,  46  X,  y.  S.  R.  799; 
iijjh  iitid  in  1 38  N.  y.  658,  mem.,  34  .V.  /:'. 
Rep.  369,  53  iV.  1'.  S.  R.  1S6,  ^oAbb.  X.  Cas. 
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Where  in  a  suit  against  a  company  for  a 
Hereford  bull,  injured  by  its  train,  it  is 
shown  that  there  is  no  market  for  such  an 
animal  in  the  county  where  killed,  his  mar- 
ket \alue  in  counties  where  there  is  a 
market  for  such  animals  may  be  shown,  but 
a  witness  cannot  testify  what  he  thinks  the 
bull  would  bring  from  any  one  that  wanted 
a  bull.  Gu//,  C.  &'  S.  F.  A'.  Co.  v.  Dunvtan, 
{Tex.  App.)  16  S.  W.  Rep.  421. 

It  is  error  to  admit  testimony  that  the 
approach  to  a  railway  crossing  (where  a 
train  collided  with  a  wa^on,  causing  injury) 
was  too  narrow  to  allow  a  wagon  to  turn 
around  on  it  in  safety.  The  facts  only 
could  be  stated  to  the  jurj',  and  the  jury 
should  be  left  to  their  own  conclusions. 
International  iSr^  G.  N.  R.  Co.  v.  Kuehn,  2 
Tex.  Civ.  App.  210,  21  S.  TV.  Rep.  58.— 
Following  Shelley?'.  Austin,  74  Tex.  608; 
Cooper  7'.  State,  23  Tex.  336;  Haynie  v. 
Baylor,  18  Tex.  509. 


E.xclusion  of  testimony  that  the  witness 
could  "  account  for  this  washing  only  by 
the  fact  that  at  this  particular  point  the 
flood  was  so  much  more  sudden  and  severe, 
amounting  in  fact  to  a  regular  water-spout," 
and  that  he  knew  "nothing  more  than  that 
the  officers  and  employes  were  all  anxious 
to  prevent  accident,  used  in  this  case  all  the 
diligence  and  care  possible  under  the  cir- 
cumstancea  to  prevent  accident  and  to 
discover  and  repair  damage  from  the  heavy 
rain,  so  excessive  and  uimsual  in  its  char- 
acter and  suddenness,"  was  not  error.  Cen- 
tral R.  &•  B.  Co.v.  Kent,  84  Ga.  351,  10  .S. 
E.  Rep.  965. 

30.  Ciistonisiry  c.irc  or  iiCRligeiice 
of  employes.*— (I)  In  general. — As  tend- 
ing to  show  the  plaintiiFs  knowledge  of  a 
rule  of  the  railroad  c<;mpany  forbidding  the 
coupling  of  cars  by  hand,  and  requiring  ib.e 
use  of  a  stick,  it  is  competent  for  the  de- 
fendant to  prove  that  he  had  frequently 
seen  other  employes  use  a  stick  in  making 
couplings,  but  not  that  the  several  em- 
ployes "  frequently  referred  to  the  rules"  in 
the  discharge  of  their  various  duties.  Meiii- 
p/tis  &"  C.  R.  Co.  v.  Aslu-iV,  90  Ala.  5,  7  So. 
Rep.  823. — Rkvikwf.I)  in  Alcorn  v.  Chicago 
cSl  a.  R.  Co.,  108  Mo.  81. 

In  an  action  involving  the  question  offa 
brakeman's  negligence  in  his  failure  to  ex- 
amine the  brakes  on  a  freight  car,  either 
party  has  the  right  to  prove  what  were  the 
customary  and  usual  duties  of  brakemen  as 
to  the  inspection  of  the  brakes,  and  it  is 
error  to  refuse  such  evidence.  Chicago  6^ 
A.  R.  Co.  V.  Bragonier,  119  ///.  51,  7  A'.  E. 
Rep.  688  ;  reversing  11  ///.  App.  516. 

It  is  proper  to  show,  in  support  of  an 
allegation  that  the  employes  in  charge  of 
the  train  were  intoxicated  at  the  time  of 
the  injury,  that  the  engineer  was  in  the 
habit  of  dr'.nking,  and  of  visiting  a  certain 
saloon,  evidence  having  been  introduced 
tending  to  prove  that  he  had  drunk  at  the 
last  station  passed  before  the  injury,  and 
about  thirty  minutes  before  tiie  accident. 
Pennsylvania  Co.  v.  Xewmeyer,  52  Aw.  &* 
Eng.  R.  Cas.  454,  129  hut.  401,  28  A\  E.  Rep. 
860. 

In  an  issue  involving  the  question  of  neg- 
ligence of  a  company  in  the  management  of 
a  switch    from    which   it   is  claimed   that 


•Evidence  of  custom  inadmissible  as  bearing 
on  negligence,  see  note,  23  Am.  &  Eng.  R.  Cas. 
346. 
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damage  results,  it  is  competent  for  the  'Ic- 
fL'tulant  to  introduce  evidence  of  the  niutle 
a(!()|)te(l  generally  by  prudent  railnjad  men 
in  switching  tiieir  cars  under  like  circum- 
stances. Houston  Ssr'  T.  C.  A'.  Co.  v.  Coxoser, 
57  Tex.  293. 

The  testimony  of  one  of  the  company's 
servants  that  it  was  always  his  custom  to 
carefully  examine  the  bridges  and  culverts 
on  the  road,  was  not  admissible.  Central 
K.is^  B.  Co.  V.  A't'nt,  84  Ga.  351,  10  S.  E. 
Rep.  965. 

Evidence  of  the  usual  mode  of  coupling 
and  uncoupling  cars  at  tlie  switch  wliere 
the  deceased  was  injured,  is  not  admissible 
as  tending  to  prove  due  care  on  iiis  part; 
what  others  did  or  were  in  the  habit  of  do- 
inj;  (lid  not  tend  to  prove  that  he  was  in  the 
exercise  of  due  care,  for  such  a  course  may 
have  been  careless,  and  even  reckless,  and 
would  not  justify  the  deceased  in  omitting 
to  observe  care.  C/iicago.  R.  I.  &>  P.  R.  Co. 
V.  Chirk.  15  Am.&^Eng.  R.  Cas.  261,  108  ///. 
113.  C/itCii^o  o-»  A.  R.  Co.  V.  Brai;;onier,  1 19 
///.  51,7  N.  E.  Rip.  688 ;  rcvcrsiujr  \  \  III. 
App.  516.  Summon  v.  Nau  York  &•  //.  R. 
R.  Co..  6/.  6-  .S.  (vV.  V.)  414. 

Wiiere  the  question  is  whether  those  in 
charj;;e  of  a  railroad  train  gave  a  signal  of 
its  approach  to  a  public  crossing,  it  is  not 
competent  to  show  that  other  trains  did  not 
give  the  signal  as  they  approached  that 
place,  or  tiiat  trains  did  not  usually  do  so. 
Eshid^rg  V.  Cincinnati,  N.  O.  6^  T.  P.  R. 
Co.,  42  Am.  <S-»  Enj^r,  A\  Cas.  176,  89  h'y.  367, 
12. v.  IV.  Rip.  5S0. — Distinguishing  Ken- 
tucky C.  R.  Co.  T'.  Biirrow,  6  Ky.  L.  Rep. 
240;  Sheldon  w.  Hudson  River  R.  Co.,  14  N. 
Y.  218. 

Where  a  person  is  injured  while  driving 
on  the  street,  by  colliding  with  a  street-car, 
and  the  negligenceof  his  driver  is  sought  to 
be  imputed  to  tiie  plaintiff,  tlie  qucstioti  is 
wlicilier  tiie  driver  was  negligent  on  tliat 
occasion ;  tiierefore  evidence  tending  to 
show  taat  the  driver  had  been  in  plaintiff's 
employ  for  a  number  of  years,  and  had  al- 
ways l)een  careful,  is  irrelevant.  IFoo.tti'rv. 
Urooduuiy  &^  S.  A.  R.  Co.,  55  A^.  V.  S.  R. 
174.  7^  ^l"n  197,  25  N.   V.  Supp.  378. 

In  an  action  by  a  laborer  to  recover  dam- 
ages for  injuries  received  by  reason  of  the 
negligence  of  a  section  master  of  a  road,  the 
position,  duties,  and  powers  of  such  section 
master  having  been  proved,  it  was  irrelevant 
and  unnecessary  to  show  what  was  the  cus- 
tom of  other  section  masters  in  such  mat- 
5  D.  R.  D.— 26. 


urs.  Couch  V.  Charlotte,  C.  &^  A.  R.  Co.,  28 
All.'.  >3-»  AV/j,'-.  Ji.  Cas.  331,  22  So.  Car.  557. 

(2)  /Illustrations. — Defendant,  an  electric 
car  company,  having  an  unusual  number  of 
passengers  to  carry,  cou[)led  an  extra  car  to 
the  re.ir  of  the  motor  car,  and  being  unable 
to  carry  both  cars  up  a  grade,  stopped  and 
uncoupled  the  rear  car,  when,  through  some 
defects  in  the  brakes,  or  otiierwise,  it  ran 
back,  of  its  own  momentum,  and  injured 
the  plaintilf,  who  was  a  passenger  thereon. 
Held,  that  it  was  proper  to  admit  evidence 
of  the  experience  of  the  company's  servants 
,in  stop[)ing  cars  at  the  same  point  on  that 
day,  and  it  was  proper  to  refuse  evidence 
that  they  had  stopped  cars  there  before  that 
day  without  accident,  as  what  was  diMie  on 
former  days  would  not  tend  to  disprove 
negligence  at  the  time  of  the  accident.  Jo- 
liit  St.  R.  Co.  v.  Call,  42  ///.  App.  41. 

Where  the  |)lainiilf  on  the  trial  of  an  ac- 
tion for  injury  to  a  child  by  being  run  over 
by  a  train,  (jffered,  for  the  purpose  of  show- 
ing negligence  on  the  part  of  the  company, 
evidence  to  [)rove  that  it  was  the  daily  prac- 
tice (if  the  company  to  run  their  cars  without 
a  guard  at  the  rear  of  the  train  o\er  the  "  Y," 
which  was  so  situated  that  the  engineer 
could  not  see  the  rear — hell,  that  the  evi- 
dence was  Collateral  and  incapable  of  all'ord- 
ing  any  reasonable  presumption  or  inference 
as  to  the  matters  in  issue,  and  was  properly 
excluded  by  the  court  below.  Battnon  v. 
Baltimore  &*  O.  R.  Co.,  24  Md.  loS. 

FlaintifT  was  injured  by  a  collision  with 
a  train  approaching  a  station,  and  charged 
the  company  with  negligence  in  running 
its  train  at  too  great  a  speed  when  ap- 
proaching the  station.  The  company  in- 
troduced evidence  tending  to  show  that  the 
engineer  in  charge  of  the  train  was  a  suita- 
ble man  for  his  place,  and  was  of  average 
skill  in  running  trains.  //(■/(/,  that  it  was 
proper  for  plaintiff  then  to  prove  that  the 
engineer  sometimes  brought  his  train  to  the 
station  at  a  rate  of  speed  that  carried  it  be- 
yond the  station,  though  it  was  not  beyond 
the  station  at  the  time  plaintitTwas  injured. 
Detroit  &•  Af.  R.  Co.  v.  Van  Steinbnrg,  17 
Mich.  99. 

A  company  claimed  to  have  abandoned  a 
farm-crossing  over  its  track  at  the  time  of 
an  accident  caused  by  its  alleged  non-repair, 
and  on  the  trial  of  a  suit  brought  by  the  in- 
jured party  to  recover  the  consequent  dam- 
ages it  became  a  material  question  whether 
the  defendant  recognized  the  crossing  at 
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the  time  of  the  accident,  and  whether  the 
circumstances  were  such  from  the  appear- 
ances that  the  plaintiff  was  invited  to  use  it 
as  a  crossing.  It  appeared  from  tlie  testi- 
mony of  defendant's  witness  that  a  siiort 
time  before  the  accident  there  were  two 
planks  between  the  rails  at  said  crossing. 
//i/(i,  that  the  plaintifT  might  show  the  cus- 
tom of  defendant  in  relation  to  farm-cross- 
ings, and  its  instructions  to  its  trackmen  as 
to  keeping  them  in  repair,  in  order  to  prove 
that  it  did  maintain  the  crossing  in  question 
at  the  time  of  the  accident.  Stewart  v. 
Ctnci'nnati,  IV.  C-^  M.  R.  Co.,  49  Am.  &•  Etig. 
E.  Cas.  456,  89  Mic/i.  315,  50  A'.  IV.  Rep. 
852.— Quoting  Nichols  v.  Washington,  O. 
&  W.  R.  Co.,  83  Va.  99;  Indiana,  R.  &  W. 
R.  Co.  V.  Rarnhart,  115  Ind.  399.— Quoted 
IN  Retan  7'.  Lake  Shore  &  ^I.  S.  R.  Co.,  94 
Midi.  146. 

A  brakcman  sued  for  injuries,  alleging 
that  they  were  due  to  the  negligence  and 
incompetency  of  the  engineer  of  the  train, 
and  oflered  the  testimony  of  a  former  engi- 
neer and  machinist  who  had  worked  in  de- 
fendant's shops  from  February  to  October. 
He  testified  that  the  engineer  was  careless 
in  the  management  of  liis  engines,  because 
they  were  frequently  run  into  the  shops  for 
repairs  from  damages  which  would  not  have 
occurred  under  proper  management.  The 
injury  complained  of  occurred  in  the  month 
of  May  of  the  same  year.  Held,  that  the  evi- 
dence was  admissil)le  as  tending  to  prove 
carelessness  on  the  part  of  the  engineer 
prior  to  the  injury.  Housto>i  d-*  T.  C.  R. 
Co.  V.  Patton,  {Tex)  9  S.   W.  Rep.  175. 

37.  Customs  as  proof  of  disputed 
facts. — (i)  Admissible. — In  an  action  for  a 
personal  injury,  where  the  contract  for  the 
shipment  of  stallions  prohibited  the  plaiii- 
tilT  from  riding  in  the  same  car  with  the 
horses,  it  is  not  error  to  allow  the  plaintifT 
to  prove  that  two  stallions  being  in  the 
same  car  it  was  necessary  for  some  one  to 
be  in  the  car  with  tliem,  and  also  that 
there  was  a  custom  existing  between  the 
company  and  shippers  of  stallions  and  other 
valuable  horses,  that  a  person  might  accom- 
pany the  stock  nnd  take  care  of  the  same. 
Chieago,  n.  &'  Q.  R.  Co.  v.  Dickson,  143  ///. 
368,  32  A^  E.  Rep.  380. 

The  issue  being  as  to  whether  the  conduct 
of  a  company  not  obviously  dangerous  and 
culpable  (the  use  of  partially  worn  rails  for 
side  tracks  at  a  railway  station)  is  negli- 
gence, pr-^of  may  be  made  that  the  conduct 


in  question  is  in  accordance  with  the  gen- 
eral custom  of  other  companies  under  like 
circumstances.  Doyle  v.  St.  Paul,  M.  &* 
M.  R.  Co.,i,\  Am.  &*  Eng.  R.  Cas.  376,  42 
Minn.  79,  43  A'.  IV.  Rep.  787. —  Heviewing 
Phelps  V.  Mankato,  23  Minn.  276;  Kelly  w. 
Southern  Minn.  R.  Co.,  28  Minn.  98,  9  N. 
W.  Rep.  588 ;  Morse  v.  Minneapolis  &  St.  L. 
R.  Co..  30  Minn.  465,  16  N.  W.  Rep.  358.— 
Applied  in  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Carpenter,  56  Fed.  Rep.  451. 

Where  a  company  is  sued  for  an  injury  to 
a  child  while  on  an  unfastened  turntable, 
and  plaintifT  proves  the  custom  of  another 
company  to  lock  its  turntables,  the  com- 
pany may  then,  in  rebuttal,  prove  the  gen- 
eral custom  of  railroads  as  to  locking  their 
turntables.  Bridget-  v.  Asheville  (S^  S.  R. 
Co.,  27  So.  Car.  456,  i^Am.  St.  Rep.  653,  3  S. 
E.  Rep.  860. 

The  admission  of  evidence  was  proper  to 
prove  the  usual  stopping  place  of  freight 
trains  at  the  station  where  an  injury  oc- 
curred, charged  to  have  been  occasioned  by 
the  stopi)ing  of  the  train  at  an  unusual  and 
dangerous  place.  McGee  v.  Missouri  Pac. 
R.  Co.,  31  Am.  &^  Eng.  R.  Cas.  1,92  Mo.  208, 
10  West.  Rep.  282,  4  S.  W.  Rep.  739. 

Where  a  passenger  on  a  freight  train  sues 
for  a  personal  injury,  and  it  appears  that  a 
rule  of  the  company,  which  was  unknown 
to  him,  prohibited  carrying  passengers  on 
freight  trains,  plaintifT  may  prove  that  it 
was,  nevertheless,  the  custom  and  usage  of 
the  company  to  carry  passengers  on  freight 
trains.  McGee  v.  Missouri  Pac.  R.  Co.,  31 
Am.  &>  Eng.  R.  Cas.  \,  92  Mo,  208,  10  West. 
Rep.  282,  4  5.   W.  Rep.  739. 

If  an  engineer  is  injured  in  a  collision 
it  is  not  a  bar  to  his  action  that  the  tele- 
grams sent  by  him  were  not  reduced  to 
writing  as  required  by  the  printed  rules  of 
the  road,  of  which  he  had  knowledge,  but 
this  is  evidence  for  the  jury  upon  the  ques- 
tion of  contributory  negligence ;  and  iti  re- 
ply, it  is  competent  for  him  to  prove  a 
usage  of  the  road  to  do  as  he  did.  Drt'er- 
son  V.  Eastern  R.  Co.,  58  A^.  //.  129. 

It  was  a  material  question  whether  a  cer- 
tain gas-burner  near  the  rear  of  the  defend- 
ant's station  was  lighted  at  the  time  of  the 
accident  to  the  plaintifT.  Two  witnesses 
produced  by  the  defendant  testified,  on 
direct  examination,  that  this  burner  was 
lighted  at  that  time.  Upon  cross-examina- 
tion they  testified  that  they  had  no  memory 
of  that  particular  night,  but  that  it  was  the 
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practice  to  light  it.  The  plaintill  was  then 
allowed  to  show,  by  witnesses  who  liad  vis- 
ited the  station  after  the  accident,  that  this 
burner  was  often  unlighted  in  the  evening. 
This  testimony  was  admitted  solely  upon 
tlie  ground  that  the  defendant's  witnesses 
had  testified  that  the  knowledge  they  had 
as  to  the  burner  being  lighted  on  the  night 
of  the  accident  was  derived  from  the  fact 
that  it  was  always  the  practice  to  light  it. 
Held,  that  the  defendant  had  no  ground  of 
exception.  Wcntworth  v.  Eastern  R.  Co., 
143  Mass.  248,  9  N.  E.  Rep.  563. 

At  the  trial  of  an  action  under  Mass.  St. 
of  1887,  ch.  270,  §  I,  cl.  2,  for  personal  ;.. 
juries  occasioned  to  a  brakeman  at  the 
terminus  of  the  road  by  a  defect  in  a  freiglit 
car  belonging  to  another  corporation,  there 
being  transferred  to  a  connecting  line  for 
delivery  to  its  owner,  evidence  was  excluded 
that  the  train  of  which  the  car  had  formed 
a  part  was  not  inspected  on  its  arrival  at 
such  terminus,  and  that,  as  matter  of  cus- 
tom, no  inspection  was  made  tliere  of  cars 
coming  from  the  direction  from  whicli  such 
car  had  arrived.  Held,  that  the  evidence 
should  have  been  admitted.  Coffee  v.  Neio 
York,  N.H.  &- H.  R.  C,>.,j,?.Am.  &^E>!j^.R. 
Cas.  370,  155  Mitss.  J  I,  28  iV.  E.  Rep.  11 28. 

(2)  Inadmissible.  —  Where  a  passenger 
sues  for  a  personal  injury,  and  the  length  of 
the  train  becomes  a  material  issue,  it  can- 
not be  proven  by  siiowing  tlie  average 
length  of  trains  at  that  season  of  the  yei... 
xVewsom  v.  Geori(ia  R.  Co.,  62  Ga.  339. 

Evidence  as  to  the  roadbeds  of  other  rail- 
roads in  Alabama  being  inadmissible,  quali- 
fici  tion  of  the  charge  by  reference  to  such 
other  roadbeds  could  not  be  made.  Georgia 
J'.ir.  R.  Co.  V.  Dooley,  48  Aw.  &^  E//g.R. 
Cis.  437,  86  Ga.  294,  12  S.  E.  Rep.  923. 

Wlien,  in  a  suit  for  an  injury  received 
while  passing  along  a  highway,  an  issue  is 
made  upon  the  unreasonable  or  negligent 
conduct  of  the  company  in  the  use  of  the 
highway  at  the  time  cotnplained  of,  its 
habitat  other  times  lias  no  legitimate  bear- 
ing upon  this  issue,  and  evidence  respect- 
ing such  usage  is  incompetent.  Galuxgan 
V.  Hosion  &>  L.  R.  Co.,  i  Allen  (Mass.)  "187. 

Wiiere  a  passenger  sues  for  being  ejected 
from  a  train  because  he  presented  detached 
coupons  for  liis  passage,  he  cannot  strength- 
en his  belief  that  it  was  a  proper  tender  of 
the  fare  by  testifying  that  he  had  seen  con- 
ductors accept  detached  coupons  similar  to 
the  one  offered   by  him,  from  other  pas- 


sengers. Marshall  v.  Boston  &*  A,  R.  Co., 
31  Am.  &•  Eng.  R.  Cas.  18,  145  Mass.  164, 
5  N.  Eng.  Rep.  172,  13  A^.  E.  Rep.  384. 

Testimony  concerning  the  usages  of  run- 
ners and  hackmen  at  remote  periods,  to  es- 
tablisli  a  custom  at  the  time  of  the  accident, 
is  objectionable.  Michigan  C.  R.  Co.  v. 
Coleman,  28  AHeh.  440. 

Evidence  that  conductors,  in  violation  of 
their  instructions  from  the  corporation,  had 
in  various  instances  allowed  tickets  to  be 
used  contrary  to  a  rule  of  the  company,  is 
not  competent  to  show  a  usage  on  the  part 
of  the  corporation  in  conflict  with  the  rule, 
if  such  instances  are  not  shown  to  have 
come  to  the  knowledge  of  the  governing 
oliicers  of  the  corporation.  Johnson  v.  Con- 
cord R.  Corp. ,  46  jV.  H.  213. 

Where  a  shipper  of  live  stock  sues  a  car- 
rier for  injuries  to  the  stock,  it  is  not  com- 
petent for  the  carrier  to  show  that  it  was 
the  general  custom  on  railroads,  and  es- 
pecially on  defendant's,  which  was  known 
to  plaintiff,  to  furnish  shippers  passes  over 
the  road  and  for  tlicm  to  accompany  the 
stock,  and  to  hold  the  company  harmless 
from  damages  resulting  from  injuries  such 
as  plaintiff  sued  for.  It  is  not  competent 
for  carriers  to  limit  their  common  law  liabil- 
ity in  Texas,  and  such  a  custom,  if  existing, 
would  be  invalid  as  being  in  violation  of  law. 
Missouri  Pac.  R.  Co.  v.  Juigan,y2  Tex.  127, 
2  /,.  A'.  A.  75,  9  S.  IV.  Rep.  749. 

38.  l>iiiig'er  to  ciiiployo  no  rebuttal 
to  evidence  of  his  neslifi'ence.— In  an 
action  for  killing  plaintiff's  testator  while 
riding  on  the  track,  on  horseback,  the  de- 
fendant cannot  be  allowed  to  prove  "  that 
there  was  danger  to  employes  on  the  train 
in  running  over  stock,"  nor  that  other  per- 
sons had  been  notified  not  to  travel  on  the 
railroad  track.  Tanner  v.  Louisville  &•  A^ 
R.  Co.,  60  Ala.  621. 

30.  Uiseliarge  of  ncg:Ii{;ciit  servant 
after  accident. — Negligence  is  to  be  de- 
termined by  what  was  known  before  and  at 
the  time  of  the  accident,  and  not  by  subse- 
quent events.  Therefore,  where  a  street-car 
company  is  sued  for  a  personal  injury,  it  is 
improper  to  allow  plaintiff  to  prove  that  the 
day  after  the  accident  defendant  discharged 
the  driver  who  is  charged  with  the  negli- 
gence causing  the  injury.  Schmitt  v.  Dry 
Dock,  E.  B.  &■>  B.  R.  Co..  3  A^.  V.  S.  R.  257. 
Couch  V  Watson  Coal  Co.,  46  Iowa  17. 
Christensen  v.  Union  Trunk  Line,  6  Wash. 
75,  32  Pac.  Rep.  1018. 


■9 


404 


F.VIDENCE,  40-44. 


40.  Drunkenness    of   employe  — 

Where  one  company  sues  another  for  in- 
juries resulting  from  a  collision  of  trains 
where  tlieir  tracks  cross,  it  is  competent  to 
prove  that  tiie  engineer  in  charge  of  de- 
fendant's train  had  been  drinking  intoxicat- 
ing liquors.  A'c7i>  York,  C.  &^  S/.  L.  K.  Co. 
V.  Grand  Rapids  Sf^  I.  R.  Co.,  35  Am.  &> 
Eiig.  R.  Cas.  283,  116  Jnd.  60,  15  West.  Rep. 
548,  iSiV.  E.  Rep.  182. 

Where  the  action  is  to  recover  for  per- 
sonal injuries  at  a  street  crossing,  where^ a 
flagman  was  stationed,  the  question  of 
whether  the  flagman  was  guilty  of  negli- 
gence causing  the  injury  must  be  deter- 
mined by  his  acts  at  the  time  of  the  acci- 
dent; and  it  is  not  competent  to  prove  that 
on  other  occasions  he  had  been  intoxicated. 
IVarner  v.  New  York  C.  R.  Co.,  44  A'.  Y. 
465 ;  re'iicrsiitg  45  Barb.  299.  —  DiSl'lN- 
GUISHED  IN  Cleghorn  v.  New  York  C.  &  H. 
R.  R.  Co.,  56  N.  Y.  44. 

41.  Kxliibition  of  woiintLs  to  tlic 
jury.— In  an  action  for  personal  injuries  it 
is  competent  for  a  physician,  for  the  pur- 
pose of  showing  the  extent  of  the  injuries, 
to  exhibit  the  plaintiff  to  the  jury,  and  to 
place  him  in  different  attitudes  in  order  to 
enable  the  jury  to  determine  the  extent  of 
his  injuries.  Citizens'  St.  R.  Co.  v.  IVilloeby, 
58  A)ti.  &*  Eng.  R.  Cas.  485,  134  Ind.  563, 
33  .y.  E.  Rep.  627.  Cunningham  v.  Union 
Pac.  R.  Co.,  4  Utah  206,  7  Pac.  Rep.  795.— 
Quoting  Malhadoz/.  Brooklyn  City  R.  Co., 
30  N.  Y.  370. 

The  practice  of  permitting  persons  who 
sue  for  personal  injuries  to  exhibit  to  the 
jury  their  wounds  or  injured  limbs  has  been 
t ,  .  sanctioned  to  be  now  called  in 
4',..:.:   .  .     J.rker  v.  Perry,  6y  Iowa  146,  25 

■     TV.  .-,;,•    .00. 

-I'i.  J'x'-u*- of  injury  to  car  irrelc- 

\:'..ii.  "  .  J  a  passenger  sues  for  a  per- 
sonal iiiji.  y  ,)/  collision  of  cars,  it  is  not 
competent  for  the  company  to  prove  the 
extent  of  the  injury  to  the  car  on  which 
plaintiff  was  riding.  Such  evidence  has  no 
relevancy  to  plaintiff's  injuries  or  to  the 
force  of  the  collision  as  testified  to  by  the 
plaintiff.  Rosevelt  v.  Manhattan  R.  Co.,  27 
/.  &>  S.  197,  37  N.  Y.  S.  R.  894,  13  iV.  Y, 
Snpp.  598;  affirmed  in  133  A^.  Y.  537,  mem., 
30  A^.  E.  Rep.  1 148,  44  A^  Y.  S.  R.  929. 
mefn. 

43.  Failure  to  call  a  skilled  physi- 
cian.— Where  an  employe  sues  his  com- 
pany for  a  personal  injury,  and  thecompany 


attempts  to  show  that  the  injuries  were  so 
slight  that  a  doctor  was  not  called,  it  is 
competent  for  the  employe  to  prove  that  he 
did  not  call  a  doctor  because  he  had  no 
money.  St.  Louis,  A.  &*  T.  H.  R.  Co.  v. 
Jones,  {Tex.)  14  S.  W.  Rep.  309. 

Where  the  defendant  cross-examines  the 
plaintiff's  witnesses  as  to  the  staiulirii^  of 
the  physicians  who  attended  him,  ami 
proves  that  they  were  ordinary  country 
practitioners  who  have  no  s|)ecial  knowl- 
edge of  the  treatment  of  persons  suffering 
from  injuries  similar  to  plaintiff's,  and  that 
there  is  an  eminent  physician  from  Neiv 
Yor'rti,  skilled  in  the  treatment  of  such  cases, 
the  defendant  thereby  raises  the  issue  that 
the  plaintiff  had  not  had  proper  care  and 
treatment ;  and  the  plaintiff  may  offer  testi- 
mony showing  that  he  was  poor  and  de- 
pendent upon  his  earnings,  and  conse- 
quently he  could  not  employ  any  skilled 
piiysician  from  a  distance.  Alberti  v.  Xew 
York,  L.  E.  <S-  W.  R.  Co.,  41  Am.  i5-  Eng. 
R.  Cas.  201,  118  A^.  Y.  77.  23  A^  E.  R,p.  35, 
27  A^.  Y.  S.  R.  865,  6  L.  R.  A.  765  ;  affirm- 
ing 4;^  Hun  421. — Not  following  Cald- 
well  V.  Murphy,  11  N.  Y.  416. 

44.  Failure  to  stop  a  siiflicieiit 
leng;tli  of  time.— In  an  action  for  dam- 
ages resulting  to  a  [lassenger  from  the  re- 
fusal of  the  conductor  to  stop  his  train  at 
the  passenger's  station,  evidence  for  the 
company  not  only  that  the  train  was  a 
through  freight  train,  but  also  that  it  was 
not  running  on  schedule  time  but  on  tele- 
graphic orders,  and  that  the  station  was  not 
a  telegraph  station,  is  admissible.  St.  Louis, 
I.  M.  &>  S.  R.  Co.  v.  Rosenberry,  45  Ark. 
256. 

If  there  was  a  customary  time  during 
which  trains  in  general,  including  the  one 
in  question,  stopped  at  such  stations  as  the 
one  where  plaintiff  was  injured,  defcndatit 
might  show  it  as  a  foundation  for  showing 
that  the  train  in  question  stopped  the  cus- 
tomary time  before  the  accident.  Nichols 
V.  Dubuque  &*  D.  R.  Co.,  27  Am.  <S->  Eng.  R. 
Cas.  183.  68  Io7va  732,  28  A'.  \V.  Rep.  \\. 
Chesapeake  &*  O.  R.  Co.  v.  Reeves,  (AV.)  n 
S.  W.  Rep.  464. 

In  such  an  action,  where  the  defendant 
company  has  been  allowed  to  introduce  evi- 
dence that  the  train  stopped  as  long,  or 
longer,  than  usual,  the  plaintiff  may  show 
in  rebuttal  how  long  it  was  customary  for 
defendant's  train  to  stop  at  the  station. 
Gulf,  C.  6-  5.  F.  R.   Co.  V.  Rowland,  52 
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Am.  ^  Eng.  R.  Cas.  298,  82  Tex,  166,  18 
S.  IV.  Rep.  96.— Quoting  Maguire  v.  Mid- 
dk'sex  K.  Co.,  115  Mass.  240. 

As  relevant  to  the  question  of  negligence, 
considered  in  connection  with  all  the  attend- 
ant circumstances — the  signal  to  stop  the 
train,  the  answer  to  it,  checking  the  speed 
of  the  train,  etc. — plaintiff  may  testify  that 
he  had  been  in  the  habit,  for  fifteen  years, 
of  getting  on  and  off  the  cars  at  the  station 
at  which  the  accident  happened.  Mont- 
gomery &^  E.  K.  Co.  V.  Stewart,  91  A/a.  421, 
8  .'^■^.  AV/.  708. 

In  an  action  for  injuries  received  by  a 
liassenger  alighting  from  a  train,  one  of 
plaintiff's  witnesses  testified  that  at  about 
the  (late  of  the  occurrence  in  question,  but 
at  a  dilTerent  time,  he  saw  a  woman  getting 
oil  a  train  at  the  same  staticjn,  and  that  she 
fell,  and  that  he  saw  her  get  up  fn^m  the 
suition  platform  when  the  train  was  moving 
awav  from  the  station,  //e/it,  that  the  evi- 
dence was  irrelevant,  and  its  admission  was 
reversible  error.  Gu//,  C.  iS^  5.  E.  R.  Co. 
V.  Row/and,  52  ^lin.  Sr*  Eng.  R.  Cas.  298,  82 
Tf.v.  166,  1 8  S.  IV.  Rep.  96. 

\Tt,  llarniless  error.— Where  a  com- 
pany is  sued  for  setting  tire  to  and  burning 
Imv  in  a  field,  the  exclusion  of  the  trip 
report  of  the  engineer  in  charge  of  the 
locomotive  which  is  alleged  to  have  started 
I  hi-  fire  is  not  reversible  error,  where  he  was 
examined  as  a  witness  and  stated  orally 
every  material  fact  that  the  report  contained. 
Chicago  iS-  A.  R.  Co.  v.  S lien  I;,  30  ///.  A  pp. 
5S6;  ni'crscd  on  other  grounds  in  131  ///.  2S3, 
23  A'.  E.  Rep.  436. 

4(>.  Iiijiirios  to  others  in  same  ac- 
oidoiit. — The  plaintiff  having  received  his 
injuries  by  leaping  from  the  car,  while 
oiliers  who  remained  inside  were  not  hurt, 
it  is  pro[)er  for  him  to  prove  that  others  be- 
sides himself  did  the  same,  and  also  their 
declarations  at  the  time  of  their  reasons  for 
so  doing,  to  show  the  reasonableness  of  his 
conduct  and  to  avoid  the  charge  of  contrib- 
ntory  negligence.  Mobile  (S-  M.  R.  Co.  v. 
Ashcraft,  48  Ala.  15. 

There  was  no  error  in  admitting  evidence 
of  the  death  of  a  fellow-traveler  where  the 
circumstance  of  his  death  was  inseparably 
connected  with  the  accident.  Chicago,  St. 
A.  &•  P.  R.  Co.  V.  SpHher,  55  Ant.  <S-  Eng. 
A'.  Cas.  200,  134  Ind.  380,  33  JV.  E.  Rep.  280. 

Evidence  that  the  custom  of  a  railroad 
corporation  was  not  to  allow  passengers  to 
go  forward  from  one  car  to  another  in  get- 


ting out  at  stations ;  that  the  rear  car  of  a 
train  was  frequently  stopped  at  a  certain 
point;  and  that  several  witnesses  had  been 
jarred  and  shaken  up  in  getting  out  of  the 
car  at  that  jjlace,  is  admissible  on  the  ques- 
tion of  due  care  by  the  corporation  in  jiro- 
viding  for  the  safety  of  its  passengers  in 
alighting  from  the  car  at  that  place.  Bill- 
iard V.  Boston  &•  M.  R.  Co.,  27  An/  &^  ^'-ng. 
R.  Cas.  117.  64  X.  H.  27.  5  At  I.  Rep.  83S. 

Where  the  action  ii  to  recover  for  the 
death  of  a  track  repairer,  who  was  killed  by 
a  passing  engine,  evidence  that  another 
man  who  stood  by  the  side  of  the  deceased 
was  also  injured,  is  admissible  as  tending 
to  show  that  the  peril  of  the  deceased  was 
not  brought  about  by  his  own  carelrssness, 
Missouri  J'ac.  R.  Co.  v.  Lehmberg,  75  Tex. 
61,  12  S.  W.  Rep.  838.— Quoted  ix  Nelson 
V.  Galveston,  II.  &  S.  A.~R.  Co.,  48  Am.  & 
Eng.  R.  Cas.  8,  78  Tex.  621. 

In  an  action  by  a  p'lssenger  for  a  personal 
injury,  caused  by  a  car  leaving  the  track, 
where  the  issue  is  as  to  whether  plaintiff 
was  injured  at  all  by  the  accident,  ijnd  there 
is  a  conflict  of  evidence  on  this  point  by 
medical  witnesses,  it  is  error  to  admit  evi- 
dence to  show  that  the  conductor,  who  sat 
near  the  plaintiff,  was  not  injured.  Levy  v. 
Campbell,  {Tex.)  19  6\   ]\'.  Rep.  43S.* 

47.  Irrelevant  to  tli''  is.sue. — (i)  In- 
juries to  passengers. — In  an  action  for  in- 
jury to  the  person  of  a  drover  traveling  on 
a  stock  pass,  evidence  that  the  plaintiff  had 
continued  since  the  injury  to  make  contracts 
for  the  shipment  of  stock,  and  to  ride  on 
stock  passes  in  the  same  manner  as  at  the 
time  of  the  injury,  is  inadmissible.  Ohio  &* 
M.  R.  Co.  v.  Selby,  47  Ind.  471. 

It  is  not  competent  in  a  defendant  com- 
pany to  show  in  defense  that  the  road  was 
unprofitable  anda  losingbusiness.  Its  duties 
to  the  [)ublic  do  not  depend  upon  its  finan- 
cial ability.  Texas  Trunk  R.  Co.  w.  Johnson, 
41  Am.  &•  Eng.  R.  Cas.  122,  75  Tex.  15S,  12 
5.  II\  Rep.  482. 

(2)  Injuries  to  employe's. — Evidence  of  the 
wages  of  another  employe  at  the  time  of  the 
Injury  and  at  the  time  of  the  tricil  is  irrele- 
vant. Kansas  City,  M  &>  B.  R.  Co.  v. 
Burton,  97  Ala.  240,  12  So.  Rep.  88. 

When  the  yard  master  testified  that  there 
were  no  "clear  posts"  where  plaintiff  was 

*  Injury  to  passenger.  Relevancy  of  evi- 
dence that  conductor  sitting  near  plaintiff  was 
not  injured,  see  52  Am.  &  Eng.  R.  Cas.  623, 
abstr. 
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injured,  it  is  error  to  reject  the  testimony 
of  such  witness  that  there  were  several 
"  clear  posts  "  in  other  portions  of  the  rail- 
road yard.  A'ansas  City,  M.  &•  B.  A'.  Co.  v. 
Uurton,  97  Ala.  240,  12  So.  Rep.  88. 

The  fact  that  an  accident  from  certain 
causes  is  unusual,  or  not  likely  to  result,  is 
no  excuse  for  the  negligence  which  causes 
it.  So  held,  where  a  coupling-pin  was  left 
on  a  car  platform  and  dropped  off  while  the 
car  was  in  motion,  falling  on  a  car  wheel 
which  threw  it  some  distance,  and  injured  a 
track  repairer  who  had  otherwise  withdrawn 
a  safe  distance  from  the  track  to  allow  the 
train  to  pass.  In  such  case  it  was  not  com- 
petent to  ask  a  brakeman  if,  in  case  a  coup- 
ling-pin should  roll  oflf  a  platform,  he  would 
expect  such  force  to  be  given  it  as  to  do  in- 
jury. Doyle  V.  Chicago,  St.  P.  Or*  K.  C.  R. 
Co.,  39  Am.  &•  Eng.  R.  Cas.  314,  77  Iowa 
607,  42  N.  IV.  Rep.  555. 

Evidence  of  the  belief,  expectations,  or 
purpose  of  a  co-employe  in  charge  of  the  en- 
gine with  which  a  coupling  was  made,  as  to 
the  action  of  the  employe  making  the  coup- 
ling, of  which  the  latter  had  no  knowledge, 
is  not  admissible  in  an  action  to  recover  for 
injuries  sustained  in  such  service.  Grannis 
V.  Chicago,  St.  P.  i5-»  K.  C.  R.  Co.,  81  /o7va 
444,  46  X.   IV.  Rep.  1067. 

In  an  action  by  an  employe  for  an  injury 
(•aused  by  a  particular  stump  left  by  the 
defendant  in  dangerous  proximity  to  its 
railway,  it  is  not  error  to  reject  testimony 
offered  by  the  defendant  which  tends  to 
show  generally  that  the  defendant's  railway 
in  its  construction  compares  favorably  with 
other  railroads.  Riley  v.  West  Virginia  C. 
&^  P.  R.  Co.,  27  W.  Va.  145. 

(3)  Injuries  to  persons  on  track. — Where 
the  fact  that  an  accident  occurred  at  a  par- 
ticular crossing,  in  a  certain  street,  is  con- 
clusively established,  it  was  not  error  to 
introduce  testimony  as  to  the  location  of 
the  line  of  the  railroad.  Chicago,  St.  L.  &* 
P.  R.  Co.  V.  Spilker,  55  Am.  6^  Eng.  R.  Cas. 
200,  134  1)1(1.  380,  33  N.  E.  Rep.  280. 

In  an  action  for  an  injury  occasioned  by  a 
locomotive  to  a  man  delivering  wood  by  the 
side  of  the  track,  the  plaintiff,  after  having 
introduced  evidence  tending  to  show  that 
there  was  at  the  time  of  the  accident  a 
traveled  crossing  at  that  place,  was  not  al- 
lowed to  show  that  such  a  crossing  was  there 
before  the  railroad  was  made,  and  also  at 
the  time  of  the  trial.  Held,  that  the  exclu- 
sion of  this  evidence  was  no  ground   of 


exception.    Robinson  v.  Fitchburg  «S-  W.  R. 
Co.,  7  Gray  {Mass.)  92. 

Where  a  street-car  company  is  sued  for  an 
injury  to  a  woman  on  the  street,  by  negli- 
gently driving  a  car  against  her,  it  is  not 
competent  to  prove  by  a  policeman  that  he 
arrested  the  driver  of  the  car  immediately 
after  the  accident.  Luby  v.  Hudson  River 
K.  Co.,  XT  N.Y.  131. 

(4)  Injuries  causing  death. —  Plaintiff's 
intestate  having  been  killed  while  walking 
along  a  railroad  trestle  across  a  ravine  in 
what  was  once  the  north  end  of  a  public 
street  in  the  town,  but  which  had  become 
impassable,  and  its  use  as  a  street  discon- 
tinued, the  fact  that  the  south  end  was  still 
open  and  in  use  as  a  street  is  irrelevant  and 
inadmissible  as  evidence.  Glass  v.  Memphis 
(S-  C.  R.  Co.,  94  Ala.  581,  10  So.  Rep.  215. 

Where  the  action  is  for  negligently  killing 
a  person,  it  is  not  competent  for  the  plain- 
tiff to  show  at  a  second  trial  that  at  the  for- 
mer trial  the  company  relied  on  a  different 
theory  of  defense ;  especially  where,  und«r 
the  rules  of  practice,  different  and  even 
inconsistent  theories  of  defense  may  be 
urged  at  the  same  trial.  Harris  v.  Central 
R.  Co.,  30  Atn.  <S^  Eng.R.  Cas.  581,  78  Ca. 
525,35./:.  Rep.  355. 

The  residence  of  the  children  of  the  de- 
ceased, and  with  whom  they  were  livinc;  at 
the  time  of  the  trial,  are  not  material  facts 
to  any  question  to  be  passed  upon  by  the 
jury,  lialtiniore  &-•  O.  R.  Co.  v.  State,  12 
yl»i.  &^  Eng.  R.  Cas.  149,  60  A/d.  449. 

(5)  Injuries  to  property. — Where  an  abut- 
ting owner  sues  for  injury  to  his  property 
by  tiie  construction  and  operation  of  a  rail- 
.oad  in  the  street,  and  has  already  testified 
to  the  value  of  the  property,  and  that  after 
the  construction  of  the  road  it  would  not 
sell  at  all,  and  that  the  rental  value  had 
much  decreased,  it  is  not  competent  for  the 
company  to  ask  him  what  was  paid  for  the 
property  some  years  previous  and  before  it 
was  improved.  Denver  6^  R.  G.  R.  Co.  v, 
Schmitt,  II  Colo.  56,  16  Pac.  Rep.  842.— Fol- 
lowing Denver  &  R.  G.  R.  Co.  v.  Bourne, 
II  Colo.  59. 

The  question  at  issue  being  the  legality 
or  illegality  of  the  running  of  a  railway  car 
and  engine  on  a  street  in  a  city,  and  the 
measure  of  damages  for  the  injury  done  to 
plaintiff's  house  and  lot,  and  the  lessening 
of  the  value  thereof,  it  was  irrelevant  to 
show  that  the  porch  of  the  plaintiff  projected 
upon  the  sidewalk.     If  such  projection  was 
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illegal  and  a  nuisance  by  reason  of  its  ille- 
"aliiy,  the  municipal  authorities  could  abate 
It,  unless  some  license,  or  lapse  of  time,  or 
other  reason  sliowinjj  it  to  have  been  au- 
thorized or  acquiesced  in,  should  have  le- 
j^alized  it.  Mayor,  etc.,  of  Macon  v.  Harris, 
75  Ga.  761. 

4K.  31alicioiis  iii't.s  of  third  pcr- 
.suus. — Where  a  company  vvliicli  is  sued  for 
an  injury  to  a  passenger  by  the  train  leav- 
ing the  track,  for  the  purpose  of  disproving 
negligence  on  its  part  is  allowed  to  intro- 
duce evidence  tending  to  show  that  a  rail 
had  been  placed  in  a  frog,  and  that  just  be- 
fore the  accident  four  persons  had  been 
seen  in  the  vicinity,  acting  in  a  suspicious 
manner,  and  that  certain  track  repairers 
were  still  encamped  in  tlie  neigliborhood, 
but  who  had  been  discliarged  by  the  com- 
pany, causing  ill  feeling,  it  is  proper  to  allow 
the  company  to  follow  up  this  evidence  with 
other  proof  tending  to  show  that  two  of 
these  persons  liad  made  threats  against  the 
company,  one  of  them  to  the  elTcct  that  he 
would  ditch  a  train.  Worth  v.  Chicago,  M. 
£-  SI.  P.  A\  Co.,  51  Feci. /up.  171.— Ai'n.v- 
INU  Mutual  L.  Ins.  Co.  v.  Hillmon,  145  U. 
S.  285,  12  Sup.  Ct.  Rep.  912.  Distinguish- 
ing Miller  7'.  Southern  Pac.  Co.,  20  Oreg. 
285,  26  Pac.  Rep.  75. 

Where  a  company  is  sued  for  an  injury  to 
an  cni])loye  caused  by  the  derailment  of  a 
train,  by  reason  of  defects  in  the  track,  and 
the  company  claims  that  the  defect  was 
caused  by  the  criminal  act  of  some  un- 
known person,  it  is  permissible  for  the 
plaintifl  to  describe  t lie  topography  of  the 
country  about  the  place  of  the  accident, 
showing  that  it  was  a  place  plainly  exposed 
to  view,  and  therefore  that  it  was  improb- 
able that  a  criminal  would  interfere  with  the 
track  at  that  place.  JVori/cii  v.  Huiiiesion 
&^  .?.  A".  Co.,  76  /crwa  310,  41  JV.  IV.  Rfp.  26. 

4{).  Map.s  <1in$;rains,  and  plioto- 
grnplis. — Where  a  passenger  sues  for  a 
personal  injury,  resulting  from  a  collision, 
and  introduces  a  diagram  of  the  place,  it  is 
competent  for  him  to  prove  by  a  witness 
who  was  present  at  the  time  of  the  accident 
that  the  diagram  is  correct,  except  that  a 
chock-block  represented  on  the  diagram 
was  not  there  at  the  time  of  the  accident, 
and  to  follow  this  up  by  proof  that  the  ac- 
cident resulted  from  the  absence  of  such 
block.  Stouter  v.  ManJiattan  R.  Co.,  2$  N. 
Y.  S.  R.  683. 

Photographic  sketches  representing  the 


place  of  a  railroad  accident  are  atlmissible 
in  evidence  in  an  action  against  the  com- 
pany ;  ar.d  it  is  competent  to  prove  by  oral 
evidence  a  change  in  the  scenery,  caused  by 
the  falling  of  the  leaves.  Dyson  v.  Xf70 
York  St*  N.  E.  R.  Co.,  57  Conn,  o,  17  .;//. 
Rep.  137. 

It  was  not  error  to  permit  a  witness  to 
testify  that  a  photograph  introduced  in 
evidence  was  a  correct  representation  of 
the  crossing  and  surroundings  where  the 
accident  occurred.  Miller  v.  Louisville,  N. 
A.&'C.  R.  Co.,  128  Ind.  97,  27  .\'.  I-:.  Rep.  339. 

Where  a  ()assenger  sues  for  a  personal  in- 
jury while  riding  on  a  street-car,  it  is  com- 
petent for  him  to  introduce  in  evidence  a 
photograph  of  the  car  upon  which  the  acci- 
dent happened  ;  but  not  the  photograiih  of 
another  car,  and  then  supplement  it  l)y 
other  proof  showing  that  the  two  cars  were 
alike.  People's  Pass.  /»'.  Co.  v.  Green,  6  Am. 
&*  Eng.  R.  Cas.  16S,  56  J  A/.  84. 

A  photograph  of  an  injured  person  taken 
in  the  presence  of  a  physician  who  testifies 
that  it  correctly  represents  a  contraction  of 
the  limbs  of  such  person,  which  is  alleged 
to  have  resulted  from  the  injury,  is  compe- 
tent evidence  on  the  same  principle  as  a 
map  or  diagram.  Cooper  v.  St.  Paul  City  R. 
Co.,  58  Am.  &»  Eng.  R.  Cas.  598,  54  Minn. 
27'J.  56  A',   ir.  Re/>.  42. 

i»0.  Nc}?atlve  evideiifc. —  The  testi- 
mony of  co-employes  of  a  plaintilf  that  they 
wcie  not  informed  of  the  dangerous  nature 
of  tlie  common  employment  is  inadmissible 
to  rebut  tlie  testimony  of  the  defendant 
that  the  plaintifl  was  so  informed.  ,  Eo.v  v. 
Peninsular  IV.  L.  (^  C.  IVorlcs,  92  Mich. 
243,  52  X.  W.  Rep.  623. 

The  statement  of  a  witness  at  a  great  dis- 
tance that  he  did  not  hear  the  ringing  of  a 
bell  upon  the  locomotive,  is  inadtiiissiblc. 
Cliapman  v.  A\nv  )  'orii  C.  &^  H.  R.  R.  Co., 
14  Hun  (iV.  F.)  484.  — .\i'i'i,viNG  Culhane 
V.  New  York  C.  &  H.  R.  K.  Co.,  60  N.  Y. 

>33- 

Where  a  company  is  sued  for  personal  in- 
juries, it  is  competent  for  it  to  prove  by 
neighbors  of  the  plaintilT  that  he  had  made 
no  complaint  whatever  to  them,  where  they 
were  situate  so  as  to  be  likely  to  hear  of 
such  injuries  if  they  had  occurred.  Bar- 
relle  v.  Pennsylvania  R.  Co.,  4  A'.  Y.  Supp. 
127,  21  N.  Y.  S.  R.  109;  affirmed  in  121  N. 
Y.  697,  mem. 

Where  a  passenger  on  a  street-car  sues 
for  personal  injuries,  and  claims  at  the  trial 
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that  the  driver  threw  him  from  the  car,  it  is 
error  to  reject  evidence  olTered  by  the  com- 
pany, of  witnesses  wlio  were  with  lilni  un- 
mediateiy  after  the  accident,  that  he  made 
no  such  claim.  Kuiiinur  v.  C/iristofi/iir  &• 
T.  St.  h'.  Co.,  46  .\'.  )'.  S.  A'.  3S6,  20  .\'.  )'. 
Sif/)/>.  1 1 6. 

51.  Of  n^'^raviititMi  of  otiior  ail- 
nuriils. — WliiT;;  a  female  |jasscnj.;cr  sues 
for  injuries  ilial  are  likely  lobe  iiennanent, 
it  is  roni|)eteiU  for  her  to  show  that  she 
will  sulfer  more  from  existing;  ailments  by 
reason  of  the  ix-rmaiient  injuries.  LranL- 
V.  Forty-sfiOiid  St.,  M.  &<>  St.  X.  A.  A'.  Co., 
53  Him  425,  25  A'.  V.  S.  A".  53,  (1  A'.  J'.  S///>/>. 
229. 

Where  a  party  suiiit,'  for  a  personal  in- 
jury had  a  lej;  ampul. iicd  ten  years  before  the 
injury  C(jm[)laine(l  of,  the  defendant  sought 
t'l  prove  tliat  at  a  peiiod  anterior  to  sudj 
amputation  the  plaintilT  had  some  disease 
which,  thoutjh  dormant  fiom  the  time  of 
the  amputation  to  llie  date  of  the  recent  in- 
jury, may  then  have  manifested  itself  again, 
and  liave  been  the  real  cause  of  some  por- 
tion of  his  sufferings.  J/i/it,  that  the  mat- 
ter thus  souglit  to  be  investigated  was  too 
remote,  and  the  inference  sougiit  to  be 
drawn  from  it  too  conjectural,  and  that  the 
pruposed  evidence  was  properly  refused. 
A'oi III  C/inaifo  St.  K.  Co.  v.  Cotton,  52  Am. 
&>  JC)i'.^\  A'.  Co.'!.  238,  140  ///.  486,^29  yV.  E. 
K(p.  899;  ajjlniiiii};  i,\  lU.App.  311. 

5'J.  Of  nutliority  of  ofluuT.s  aiul 
agi'iils.— I'roof  that  a  claim  for  damages 
was  presented  to  the  local  agent  of  a  com- 
pany, who  promised  to  forward  it,  aiul  ])roof 
that  he  had  on  former  occasions  received 
similar  claims  and  jiaid  them,  is  suflicient  to 
g(j  to  the  jury,  as  tending  to  show  that  the 
claim  was  properly  presented,  though  it  ap- 
pear in  fact  that  the  agent  was  not  author- 
ized to  receive  such  claims.  Alabama  G. 
S.  R.  Co.  V.  Roebuck.  23  Ant.  &^  E'li^.  R.  Cas. 
176,  76  Ala.  277. 

Where  a  passenger  sues  for  a  personal  in- 
jury it  is  not  competent  for  him  to  prove 
th.it  tlie  compariy's  master  of  trains  agreed 
to  i)ay  all  expenses  incurred  by  ])laintilf  on 
account  of  the  injuries  and  ailments,  as 
such  agent  has  no  power  to  bind  the  com- 
jiany  by  such  a  promise,  and  it  was  not  an 
admission  made  l)y  an  agent  dion  fcrvct 
opus.     lUitcli  V.  Central  R.  Co.,  76  Ga.  333. 

It  is  not  ci...ipetent  for  a  person  who  sues 
for  an  injury  at  a  crossing  to  prove  a  con- 
versation  liad   by  a  third  person  with  tlie 


president  of  the  company  immediately  after 
the  accident,  in  reference  tcj  sending  plain- 
till  to  a  hospital,  where  it  appears  lli;  mh  li 
persfjn  was  entirely  disinterested,  and  un- 
authorized to  make  any  such  projjosition  to 
the  president.  Galena  &-  C.  U.  R.  Co.  v. 
Dill,  22  ///.  264. 

lilvidence  that  its  servants  exceeded  their 
rightfid  jjowers,  is  not  admissible  to  defeat 
a  recovery  against  the  conjpany  l)y  one  in- 
jured by  their  acts,  unless  lie  liad  notice  of 
the  extent  of  tlie  servants'  powers.  Lake 
Sliore  Cr'  M.  S.  R.  Co.  v.  Jirinvn,  31  ylni.  Cr^ 
/:>/;,'.  R.  Cas.  61,  123  ///.  162,  14  .'\'.  E.  Rep. 
197.^ 

Where  a  passenger  buys  a  round-trip 
ticket,  with  a  coiuiition  that  he  shall  iden- 
tify himself  as  the  original  purchaser,  ;uid 
have  it  stamped  by  the  company's  agent  he- 
fore  starling  on  the  return  trip,  it  is  but  a 
simiile  contract,  a.nd  its  i)erformaiice  may 
be  waived  by  parol.  It  is  therefore  cuiiiijc- 
tent  to  prove  that  the  passenger  stoi)pc(l  at 
an  intermediate  station,  and  that  the  com- 
pany's agent  there  permitted  plaintiff  to 
identify  himself,  and  stamped  the  ticket  for 
the  return  trip.  Taylor  v.  Seaboar,!  &^  A'. 
R.  Co.,  34  y/w.  &•  Knt;.  R.  Cas.  344,  99  A'.  Car. 
185,  6  .Ini.  St.  Rep.  509,  5  S.  JC.  Rep.  750. 

In  an  action  to  recover  for  having  hern 
put  off  the  train,  where  the  company  claims 
that  it  is  not  liable  by  reason  of  the  failure 
of  the  plaintifl  to  procure  a  ticket  in  cixi- 
formity  with  its  rules,  which  require  pas- 
sengers to  i)rocure  tickets  l)efore  entering 
freight  trains,  and  the  plaintifT.  for  the 
purpose  of  showing  that  the  defendant's 
freight  trains  carried  passengers  for  hire, 
and  that  no  rule  was  enforced  by  the  <le- 
fendant  requiring  the  purchase  of  tickets 
before  entering  its  trains,  offered  to  ])rove 
by  four  witnesses  that  said  witnesses  had 
on  a  number  of  occasions  taken  [)ass:ige  on 
defendant's  freight  trains  without  first  pro- 
curing tickets,  and  that  they  paid  their 
fares  to  the  conductors  f)f  said  trains,  which 
testimony,  on  the  objection  of  the  defiMui- 
ant,  was  excluded— //f/r/,  that  said  testi- 
mony was  competent,  and  its  exclusion 
error.  Bro^on  v.  Kansas  City,  Ft.  S.  &•  G. 
R.  Co.,  38  Kan.  634,  ifi  Pac.  Rep.  942. 

fi.'J.  Of  eharjU!f<'r  of  iiijiii*<>il  per- 
son.—Where  a  passenger  on  a  street-car 
sues  for  ])ersonaI  injuries  resulting  from 
negligence,  it  is  improper  to  allow  the  com- 
pany to  introduce  evidence  touching  her 
moral  character,  or  the  character  of  the 
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house  where  she  lives.    Joliet  St,  R,  Co.  v. 

Cull,  42  ///•  '-'//•  4'- 

Wliure  :i  passenger  sues  for  a  personal  in- 
Jury,  ii.iifl  Uif  company  sets  up  llie  defense 
tiiat  t'lc  injury  was  caused  l)y  plaiiitill's 
Ijciiitj  so  drunk  tiial  he  sla!,'gerc'(l  oil  the 
phiiforni,  it  is  coiiiijetent  for  llic  plainlilf  to 
prove  l)V  liis  actpiaintanccs  that,  they  iiad 
ncvt'i'  seen  hini  staggering  drunk.  Ciulf,  C. 
^  S.  J'.  A'.  Co.  V.  C>>v,f.f ,  ( 7V.V.  Cn>.  App.)  2 1 
.V.  W.  Rip.  186. 

In  an  action  by  a  woman  to  recover  dam- 
agi'S  for  a  pers(jnal  injury,  the  defendant 
introduced  evidence  tending  to  prove  that 
after  tiie  alleged  injury  the  jjlaintilT  luui 
been  guilty  <->f  adultery,  and  attempted  to 
fullow  it  up  by  other  proof  to  the  same 
cITect,  which  the  court  refused.  It  was 
claimed  to  be  competent  for  th*"  pur[)ose  of 
(lisjiroving  the  nature  and  extent  of  plain- 
till's  injuries,  as  testified  to  by  her  anrl  her 
physicians.  Held,  that  ;is  the  defendant  had 
the  benefit  of  the  evidence  without  objec. 
lion,  to  the  extent  of  proving  the  act,  the 
olTered  evidence  was  properly  refused,  as  it 
could  only  have  the  effect  of  prejudicing 
the  pkiintiff's  case.  Joliet  St.  K.  Co.  v.  Call, 
143  ///.  177,  32  A'.  /:.  Rep.  389. 

54.  Of  riistoinary  ii<'(H  of  otlier 
)M-r.s«>iis, — Where  a  railro;id  company  is 
sued  for  the  homicide  of  a  person  while 
walking  on  the  track,  it  is  competent  for 
plaintilT  to  prove  that  the  public  had  been 
constantly  in  the  habit  rjf  walking  on  the 
tracks  at  and  near  the  place  of  the  accident, 
though  it  was  neither  a  crossing  nor  such 
other  place  as  the  public  had  a  right  to  go. 
U'lS/iTfi  &^  A.  R.  Co.  V.  Mi'/if.i,  74  Oil.  857. 
DisriNOUiSHF.r)  in  Smith  v.  Central  H.  & 
B.  Co.,  41  Am.  &  Eng.  R.  Cas.  490,  82  Ga. 
So  I,  10  S.  E.  Rep.  III. — F.ckeyt  v,  St.  I.oit/s, 
I.  M.  &*  S.  R.  Co.,  13  Mo.  App.  352  ;  affiniied 
:>•■!  anollicr  point,  sub  noiit.  I>t>\^viait  v.  ^V. 
Louis,  I.  M.  (S~»  S.  R.  Co.,  88  Mo.  678.  Cas- 
sii/a  V.  Oret^on  R.  &>  N.  Co.,  14  Oret;.  551, 
13  Piic.  Rep.  438.  TiKvnley  v.  Chicoi^o,  M. 
&-  St.  P.  R.  Co.,  4  Am.  d-  /;«4'.  R.  Cas.  562, 
53  Wis.  626,  II  A",  ff.  /vV/."  55.— OlIOTKD 
IN  Virginia  Midland  R.  Co.  v.  White,  84 
Va.  49S,  5  S.  E.  Rep.  ^T},.—Uoppe  v.  Cliicai^o, 
M.  &^  St.  P.  R.  Co.,  19  Am.  6^  Evg.  R.  Cas. 
74.61  ]Vis.  357,  21  A'.  W.  R,'p.  227. 

Since  railroad  companies  cannot,  in  the 
absence  of  statutory  provisions,  prevent  the 
use  of  their  track  by  pedestrians,  evidence' 
of  a  custom  on  the  part  of  pedestrians  to 
walk  on  the  track  is  not  admissible  as  evi- 


dence against  the  company  in  an  action  to 
recover  damages  for  the  death  (<f  a  person 
wh<i  was  killed  while  <jn  the  track.  Miiiiphis 
«S-C.  R.  Co.  V.  ll'omack,  37  Atn.  &'  Juij^.  R. 
Cas.  308,  84  Ala.  149,  4  So.  Rep.  618.  Car- 
rinL^ton  v.  Loiii.niille  &*  A'.  R.  Co.,  41  A)/i.  &* 
Eni;.  R.  Cas.  543,  8S  ^lla.  472,  6  So.  Rep.  910. 
Mason  v.  Missouri  Pae.  R.  Co.,  6  yliii.  &^ 
Eftif.  R.  Cas.  I,  27  A'an.  83,  41  //;;/.  Rep.  405. 

Where  a  brakeman  sues  for  a  personal 
injury,  and  is  charged  with  contributory 
negligence,  it  is  c()m[)etent  for  him  to  dis- 
prove the  charge  by  showing  that  in  the 
performance  of  the  duty  in  which  he  was 
cngag(Ml  when  injured  he  adopted  the 
course  uj-ually  pursued  under  tlu;  s;iine  cir 
cumstances  by  brakemen  generally.  W/iit- 
sett  V.  C/iiiOj^o,  R.  I.  &^  /'.  A'.  Co.,  22  Am.  Sr* 
Kiig.  R.  Cas.  336,  67  Joiva  1 50,  25  A.  II '.  Rep. 
104. 

Evidence  that  [)laintilT,  who  was  injured 
while  passing  between  cars  unlawfully  block- 
ing a  street,  saw  others  cross  before  him  is 
admissible  on  the  issue  of  defendant's  neg- 
ligence in  starting  the  train  without  warn- 
ing. Iluii^er  V.  Missouri  Pac.  R.  Co.,  112 
Mo.  238,  20  S.  //'.  Rep.  439. 

Evidence  that  it  was  the  custom  of  the 
inhal)itants  of  a  locality  to  allow  boys  to 
play  in  the  street,  does  n(jt  tend  to  prove 
that  such  use  of  the  street  is  lawful.  Seliier- 
hold  V.  A'orth  Jleac/i  &^  M.  R.   Co.,  40  Cal. 

447- 

It  is  error  to  admit  evidence  that,  at  pre- 
vious times,  a  bell  had  not  been  rung  or 
whistle  sounded  as  trains  passed  the  jjlacc 
where  the  accident  occurred,  to  prove  neg- 
ligence at  the  time  of  the  collision.  Nor 
does  it  waive  the  error  that  defendant  had 
permitted  similar  evidence  of  other  wit- 
nesses without  object  i(jn.  Nor  was  it  ad- 
missible to  discredit  the  evidence  of  the 
engineer,  as  he  made  the  statements  in- 
tended to  be  contradicted,  in  answer  to 
questions  propounded  by  plaintiff  on  cross- 
examination.  A  party  cannot  cross-examine 
a  witness  as  to  a  collateral  fact  for  the  pur- 
pose of  laying  a  foundation  to  contradict 
him.  Chicago,  B.  &^  Q.  R.  Co.  v.  Lee,  60 
///.  501. 

Evidence  offered  as  to  the  absence  of 
casualties  on  other  roads  conducted  in  a 
more  popidous  coinmunity,  and  at  crossings 
more  generally  used  than  the  highway  in 
question,  was  properly  excluded.  Louis- 
ville, C.  (S^  L.  R.  Co.  v.  Com.,  14  Atn.  <S-»  Eng. 
R.  Cas.  613,  80  Ky.  143,  44  Am.  Rep.  468. 
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In  an  action  by  a  boy  against  a  street 
railway  company  fur  cianiaj;cs  for  iicrsonal 
injuries,  evidence  tliat  otiier  boys  liiari 
plainlill  iiad  been  in  the  habit  of  jumping 
on  ilic  curs  and  rocking,  ami  scarinjj  tlie 
nnile'i,  is  inadmissible,  //tij's  v.  Giiincs7'ille 
St.  A'.  Co.,  34  ./;;/.  &*  Ehj;.  R.  Cas.  97,  70  Tex. 
C02,  8  .S'.  /;■.  AV/.  4'ji. 

nrt.  or  <laiiiii;;<;M  to  laud  by  ovur- 
jluw  ol"  wator.-  In  an  action  against  a 
railroad  for  damages  caused  by  surface 
water  upon  the  plainiill's  lanrl,  pro(jf  tliat 
an  attempt  was  made  to  raise  a  crop  on 
tlie  damaged  land,  and  that  the  crop  was 
drowned  out  by  the  nuisance,  is  admissible 
as  tending  to  show  that  the  yearly  value  of 
the  land  was  alfectcd  by  the  nuisance,  the 
declaration  alleging  that  water  was  caused 
tf>  back  over  and  stand  upon  the  land. 
Geoix'ii  R.  &*  li.  Co.  V.  lierry,  78  Ga.  744,  4 
.V.  E.  Rep.  10. 

The  yearly  value  of  land  being  in  ques- 
tion, the  crop  which  it  would  produce  if 
free  from  the  alleged  nuisance  is  a  relevant 
fact  when  coupled  with  the  cost  of  produc- 
tion. Georgia  R.  Sf  D.  Co.  v.  Berry,  78  Ga. 
744,  4  .v.  E.  Rep.  10. 

In  an  action  for  damages  from  a  per- 
manent obstruction  of  a  watercourse,  and 
the  consequent  flooding  of  the  plaintiff's 
land,  a  former  recovery  for  the  same  cause, 
for  damages  sn tiered  prior  to  the  com- 
mencement of  this  action,  is  admissible  in 
evidence  upon  the  same  issues  as  those  in- 
volved in  the  former  action.  Byrne  v. 
Minneapolis  &>  St.  L.  R,  Co.,  38  Minn.  212, 
36  N.  \V.  Rep.  339. 

In  an  action  for  destruction  of  crops, 
where  the  specific  act  alleged  in  the  peti- 
tion is  the  negligent  construction  of  the 
roadi)ed  adjoining  the  lands  upon  which  the 
crops  were  growing,  evidence  that  defend- 
ant's roadbed  was  negligently  constructed 
at  a  point  six  or  seven  miles  above  plain- 
tiff's farni,  which  caused  the  water  to  flow 
back  across  the  channel  of  the  river  and 
onto  plaintiff's  land,  is  inadmissible.  Gulf, 
C.  (S-  .9.  /''.  R.  Co.  V.  McGowan,  (Te.r.)  34 
Am.  &^  Eng.  K.  Ca.i.  210.  8  S.  IV.  Rep.  57. 

5(1.  Of  (laii{j;:croiis  bridfjes.— Where 
a  member  of  a  construction  gang  sues  for 
an  injury  caused  by  the  falling  of  a  tem- 
porary bridge,  evidence  is  admissible  that  a 
portion  of  the  bridge,  which  did  not  fall, 
but  was  braced,  leaned  at  a  certain  angle, 
for  the  purpose  of  showing  the  general 
character  of  the  structure.    Bowen  v.  C/ti- 


c<ijro.  B.  »5-  A'.  C.  R.  Co..  95  Mo.  268,  14 
fi'esi.  Rep.  744,  8  S.  IV.  Rep.  230. 

In  an  action  for  injuries  received  by  a 
passenger  in  the  wrecking  of  a  train  caused 
by  the  (all  of  a  bridge  over  wliich  the  train 
was  passing,  where  the  stability  of  tlic 
whole  structure  is  involved  in  the  charge  of 
negligence  alleged  in  the  complaint,  it  is 
competent  to  give  evidence  of  the  c<jndiii<in 
at  the  time  of  the  accic  nt  of  jiortions  ol 
the  bridge  left  standing,  and  n<H  imme- 
diately involved  in  the  wreck,  Leonard  v. 
Soutltern  J\u.  Co.,  21  Orej^.  555,  28  Bae.  Rep. 
887.— Dl.sriN(;L:i.siiiN(;  Louisville  iS:  N.  U, 
Co.  V.  Fox,  II  Hush  (Ky.)  505;  (Jrand  Rap- 
ids iSt  I.  K.Co.  7>.  Huntley,  38  -Mich.  540,  31 
Am.  Kep.  321. 

The  question  being  as  to  the  character  of 
a  stream,  a  railway  bridge  over  which  had 
been  destroyed  by  a  flood,  and  whether  the 
defendants  were  negligent  in  not  foreseeing 
and  providing  against  such  occurrence — 
helii,  that  evidence  of  floods  subsequent  to 
that  which  occasioned  the  injury  was  im- 
properly received.  Kansas  J'ac.  R.  Co.  v. 
Miller,  2  Colo.  442. 

Where  a  brakeman  sues  for  injuries  re- 
ceived by  coming  in  contact  with  an  over- 
head bridge,  evidence  that  there  are  bridges 
on  ail  the  roads  in  the  country  too  low  for 
brakemen  stanriing  on  (jrflinary  box  cars, 
to  pass  under  with  safety,  is  incompetent. 
Louisville,  i\.  A.  ^3^•  C.  R.  Co.  v.  Wrii^lit.  38 
Am.  &^  Eng.  R.  Cas.  41,  115  Inii.  378,  13 
West.  A\'p.'7()8,  16  A'.  E.  Rep.  145,  17  N.  E. 
Rep.  584. 

In  an  action  for  the  de.ith  of  plaintiff's 
intestate,  caused  by  the  falling  of  a  train  on 
which  he  was  employed,  through  a  bridge, 
one  of  plaintill's  witnesses  olTered  a  piece 
of  timber  sawed  from  the  piling  of  a  part  of 
the  bridge  which  did  not  go  down  at  the 
time  of  the  accident,  //elil,  that  the  evi- 
dence was  not  admissible  to  show  that  the 
timbers  of  the  bridge  which  caused  the  ac- 
cident were  decayed  and  unsound,  but  that 
it  was  admissible  to  show  that  the  caps  or 
timbers  resting  on  the  piling  were  not  bolted 
thereto.  Afann  v.  Sioux  City  &*  P.  R.  Co., 
46  Lowa  637.— Quoted  in  Hawes  v.  Bur- 
lington, C.  R.  &  N.  R.  Co..  19  Am.  &  Eng. 
R.  Cas.  220.  64  Iowa  315. 

57.  Of  doprree  of  care  in  selortliiK 
cinployoN. — In  a  suit  against  a  corpora- 
tion for  personal  injuries,  caused  by  falling 
into  a  ditch  dug  by  it  in  the  public  high- 
way,  its  liability  depends    wholly    on   its 
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liavinfj  caused  or  continued  the  nuisance, 
iiiiil  tlic  idainlill's  suflcriny  liic  injury  willi- 
out  fault  on  his  part;  and  henrc  evidence 
(i(  the  LMre  used  in  selecting;  a  watclmian  to 
warn  persons  apjiroaciiing  tiic  diicii,  or  liis 
general  character  or  reputation  as  a  watch- 
man, at  the  time  of  his  enipioyinent,  is  in- 
ailniissiblc.  Smil/i  &>  JV.  Aiu,  J\.  Co.  v. 
Lli,ipp.tlJ>\  Alii.  527. 

'lejiiiniony  of  the  president  of  the  de- 
fendant corporation  as  to  the  degree  of 
c.ire  exercised  before  the  injury  in  the  selec- 
tion of  drivers  for  its  iiorse-cars,  was  not 
material  to  the  cpRSliun  whctlier  the  driver 
was  neglijjent  at  the  time  of  tlie  injury. 
.Iui;us/ii  <S-  .S".  A'.  Co.v,A\i>ii/ti//,  85  Ga.  297, 
1 1  .s'.  /■:.  A'</>.  706. 

Where  a  company  is  sued  f(jr  an  injury 
resuhing  from  negligence  of  an  engineer, 
anil  plaintifT  has  alleged  that  lie  was  em- 
jiloyi'd  hy  the  company  at  low  wages  be- 
canse  of  his  want  of  skill,  it  is  competent 
for  the  company  to  prove  by  its  [jresident 
that  lie  employed  the  engineer  as  a  com- 
petent and  safe  |)erson.  Kohinson  v.  Fitch- 
l/iiix  Q^  II'.  /i'.  Co.,  7  Groy  (.l/.rv.v.)  92. 

."iH.  ()t'<ll'llllk<MIIIOHSOf|MM-SOII  wlioii 

iiijiii'cdi — Where  a  passenger  sues  for  a 
luisonal  injury,  evidence  of  his  drinking 
liahits  is  not  admissible  in  mitigation  of 
damages,  where  there  is  no  issne  made  as 
to  his  ability  to  earn  a  livelihood  before  the 
injury.  Union  Pac.  K.  Co.  v.  Aecse,  56  Fed. 
A',/.  288, 

I'laintilTs  having  introduced  evidence  to 
show  that  the  decedent  did  not  drink  in- 
toxicanis  during  the  afternoon  before  the 
accident  in  the  evening,  and  was  sober,  they 
cannot  complain  of  the  admission  of  evi- 
dence in  rebuttal,  tending  to  show  he  was 
intoxicated.  Sherfey  v.  FAHinsvilh'  &^  T. 
If.  A'.  Co.,  121  /mi.  427,  23  A'.  E.  Ki'p.  273. 

.■>5).  <)r«'iirniiiK'  <-!ii»su'il,v  of  iii,jiiiHMl 
p«'r.s«)ii,— It  is  only  in  cases  where  plain- 
tilT's  earnings  proceed  entirely  from  his  own 
labor  that  evidence  thereof  is  admissible 
in  actions  for  personal  injuries.  Therefore 
evidence  of  such  earnings  is  improper  where 
they  prf)ceed  in  part  from  the  use  of  in- 
vested capital.  Jolinson  v.  Manliattan  R. 
Co..  52  /iitn  1 1 1,  23  A^.  V.S.  A.  388,  4  JV.  V. 
Si//)/>.  848. 

Proof  of  the  wages  that  plaintiff  was 
earning  before  the  accident  and  since,  is 
proper ;  therefore  it  is  competent  for  him 
to  show  that  his  wages  were  reduced  by 


reason  of  the  accident,  from  tweniylivc 
dollars  per  week  to  seven  or  eight  (hjllars 
per  week.  Miller  v.  Manliatlan  R.  Co.,  73 
//loi  512,  26  X.  V.Supl>.  162,  56  N.  V.S. 
R.  iSy, 

In  cases  where  the  death  of  the  injured 
party  is  the  basis  of  the  suit  for  damages, 
Ills  health,  habits  of  iiifluslry,  sobriety, 
economy,  skill  and  capacity  tor  business, 
are  all  legitimate  matters  of  inquiry.  'J'lXtis 
Mt'.v.  A.  Co,  V.  Don^ltiis,  73  7'..r.  325,  11  .V. 
ir.  Rep.  333.— Following;  Houston  &  T. 
C.  K.  Co.  V.  Cowser,  57  Tex.  293. 

On  the  (piestion  what  was  the  annual  in- 
come of  the  plainiiir,  a  physician,  evidence 
offered  by  the  defendant  to  prove  Ly  a  pur- 
chaser <jf  the  plaintill's  pr;.ciice  that  he 
called  on  persons  named  as  patients  on  the 
plaintii'f's  visiting  list  previously  given  him 
by  the  plaintilT,  and  found  but  one  who 
needed  any  medical  treatment,  is  too  remott; 
to  be  competent.  A'vlsott  v.  lioston  &•>  M. 
R,  Co.,  155  A/,iss.  356,29  A'.  F.  Rep.  586. 

So  also  evidence  tendinj.,  tosliowlhat  the 
plaintiff  committed  a  fraud  by  making  a 
false  list  of  patients  in  connection  with  tiie 
sale  of  his  practice  is  immaterial  and  incom- 
I)etent.  A'elson  v.  Ronton  &^  A/.  R.  Co.,  155 
A/oss.  356,  29  A'.  A".  Rep.  586. 

<M).  or  eflorts  to  coinproiiiisc.— A 
portion  of  a  letter  written  by  an  injured  ser- 
vant before  commencement  of  an  action 
against  the  company,  to  an  ofl'icer  of  such 
company,  containing  an  offer  to  compro- 
mise, but  which  contained  no  statement 
which  could  bo  separated  from  the  olTer  to 
compromise,  and  still  convey  the  idea  which 
was  in  the  writer's  mind,  was  correctly  ex- 
cluded when  offered  in  evidence.  Louis- 
ville, N.  A.  6-  C.  R.  Co.  V.  U'rif,r/it,  38  Am. 
&•  Eng.  R.  Cas.  41,  115  Ind.  378,  13  West. 
Rep.  798,  16  N.  E.  Rep.  145,  17  A'.  £.  Rep. 

584. 

<n.  Off'or  of  oiiiployinoiit  ui'ter  in- 
jury.— In  an  action  by  a  brakeman  for  in- 
juries received  by  him  whilst  engaged  in 
giving  signals  to  an  approaching  train,  it  is 
admissible  for  him  to  show  that  his  proper 
position  at  such  time  was  on  the  track  of 
the  railway.  That  the  defendant  oflered 
the  plaintiff  employment  after  he  had  been 
injured  in  its  service  is  irrelevant  testi- 
mony, unless  followed  by  proof  showing  the 
terms  and  character  of  the  offer.  He/ion  v. 
Alabama  Alidland  R,  Co.,  97  Ala.  275,  I2  So. 
Rep.  276. 
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(>2.  Of  frightening  teams  at  cross- 
ings.*—On  the  trial  of  an  action  for  per- 
sonal injury  to  the  plaintill,  caused  Ijy  being 
thrown  from  liis  carriage  in  consequence  of 
his  horse  becoming  frig'itened  at  the  sound 
of  a  locomotive  whistle,  at  a  railroad  cross- 
ing near  a  station,  it  is  competent  for  the 
plaintitf  to  sliow  that  the  sound  of  the 
whistle  prod.iced  a  similar  ellect  upon  other 
ii;)'.ses  at  the  same  time  and  place  ;  also  to 
show  the  usual  e'.fect  of  that  whistle,  at  the 
same  place,  on  ordinary  horses.  /////  v. 
J'or/liind  ^  K.  R.  Co.,  55  Mc.  43S. 

Where  a  company  is  charged  with  negli- 
gence in  leaving  its  cars  so  that  plaintiff's 
liorst's  were  frightened  while  driving  on  the 
highway,  and  the  company  secures  the  ad- 
mittance of  evidence  over  plaintiff's  objec- 
tion, that  otlier  horses  had  passed  the  cars 
without  becoming  frighten;-'d,  it  cannot 
complain  of  the  admission  of  testimony 
upon,  the  same  subject  in  rebuttal,  even 
though  such  evidence  might  otherwise  be 
incompetent.  Pittsburgh,  C.  &^  St.  L.  K. 
Co,  v.  Kit  ley,  37  Am.  (5-  Eiit;.  R.  dis.  511, 
1 18  /}uf.  152,  20  A'.  E.  Rep.  727. 

On  the  question  whether  the  noise  of 
escaping  steam  from  a  locomotive  was  likely 
to  frighten  horses,  evidence  that  other 
horses  were  frii;litened  by  it  is  admissible. 
Gordon  v.  Roitoii  &•  M.  R.  Co.,  58  X.  //.  396. 
Contra  see  Lewis  v.  Eastern  R.  Co.,  60  N. 
H.  187.  — liKViKW.XG  State  v.  Manchester 
&  L.  R.  Co.,  52  N.  H.  528  ;  Gordon  v.  13os- 
t..n  .S:  M.  R.  Co..  58  N.  H.  396. 

Where  it  was  sought  to  siiow  that  the 
horse  frightened  '■"•  the  blowing  of  a  steam 
whistle  was  at  ti  •.  time  gentle,  tlie  admis- 
sion of  testimony  of  former  and  prior  use, 
and  that  he  was  always  gentle  at  sucli  times, 
even  though  it  were  inadmissible,  is  harm- 
less error.  Inditinapolis  Union  R.  Co.  v. 
Roettelier,  131  Ind.  82,  28  A'.  E.  Rep.  551. 

Ivvidence  that  the  horses  were  "old 
timers,"  that  is,  aged  and  infirm,  was  proper 
in  rebuttal  of  plaintiff's  evidence  that  they 
had  been  driven  far  and  furiously.  Barry 
V.  Second  Avt.  R.  Co.,  i  Misc.  502,  49  X.  V. 
S.  R.  705,  20  A',  y.  Supp.  871. 

0;{.  Of  incompetency  of  employes. 
— Wiiere  suit  is  brought  to  recover  for  in- 
juries to  property  caused  by  the  negligent 
running  of  trains,  it  is  competent  for  the 

*  Frija;htening  teams  at  rrossings.  bv  letting 
off  sii-am,  etc.  Aiimissibility  of  evidence  of 
frightening  other  t'jams,  see  note,  49  Am.  Rep. 
613. 


plaintiff  to  introduce  evidence  of  the  gen- 
eral character  of  the  company's  engineer  in 
charge  of  the  train  doing  the  injury,  tend- 
ing to  show  that  he  was  reckless  and  un- 
trustworthy ;  and  such  evidence  is  not  ob- 
jectionable on  the  ground  that  it  would 
tend  to  prejudice  the  jury  and  enhance  the 
damages.  Vicicsbiir^  Gr^J.  R.  Co.  v.  Ration, 
31  Miss.  156. 

Testimony  to  show  the  qualification  of  a 
man  in  charge  of  an  engine  whicii  probably 
inf  i '.ted  the  injury  complained  of,  is  not 
ii  material  and  irrelevant,  upon  the  questidn 
of  negligence,  to  show  that  the  train  was 
run  by  skilful  and  careful  engineers.  J-'iynn 
v.  Man/tat  tan  R.  Co.,  i  Misc.  1S8,  48  A'.  Y. 
S.  R.  670,  20  A'.  1'.  .Supp.  652. 

A  recovery  being  sought  against  a  com- 
pany, on  tiie  grounds  only  that  it  employed 
an  engineer  who  was  old,  near-sighted,  and 
unacquainted  with  the  road,  and  by  reason 
of  such  defects  incompetent,  and  that  a 
brake  upon  one  of  its  cars  was  defective, 
which  incompetency  and  defect  are  alleged 
to  have  caused  the  injury  complained  of,  it 
was  error  to  have  allowed  proof  of  the  fact 
tliat  after  the  accident  complained  of  had 
occurred  such  engineer  ran  his  train  (freight) 
without  a  brakeman  a  distance  of  several 
miles  and  ran  his  engine  off  the  track. 
Ransier  v.  Minneapolis  &•  St.  L.  R.  Co.,  I  r 
Am.  &*  Eng.  R.  Cas.  647,  30  Minn.  215,  14 
A^.  IV.  Rep.  883. 

The  fact  that  the  person  in  charge  of  the 
defendant's  locomotive  was  a  fireman,  not 
a  skilled  engineer,  is  entirely  immaterial, 
where  the  evidence  shows  tliat  the  collision 
was  not  occasioned  by  any  lack  of  skill  on 
his  part.  Cul/iane  v.  AV:^'  \'oric  C.  &->  //. 
/;'.  R.  Co.,  do  A',  y.  133. — DisTiNGi:isniN(; 
O'Maray.  Hudson  River  R.  Co.,  38  N.  V.  445. 

In  an  action  for  the  death  of  an  engineer 
in  consequence  of  a  collision  resulting  from 
the  yard  master's  negligence  in  sending  him 
out  when  a  coming  train  was  ])ast  due — 
field,  that  as  bearing  upon  the  competency 
of  the  yard  master,  questions  as  to  the  num- 
ber of  tracks  in  tlie  depot  yard,  the  nuitiber 
of  engines  ordinarily  employed  in  switching, 
tlie  average  numl)cr  of  freight  trains  in  the 
yard,  and  similar  questions,  were  relevant 
as  tending  to  show  the  character  and  im- 
portance of  the  work  the  yard  master  had 
charge  of,  and  the  need  of  experience  and 
skill.  Micliii^an  C.  R.  Co.  v.  Gilbert,  2  Am. 
<&-•  Eng.  R.  Cas.  230,  46  Mich,  176,  9  N,  IV. 
Rep.  243. 
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C4.  Of  matters  not  alleged  in  plead- 
ings.—Whore  a  [lasseiiger  sues  for  a  per- 
sonal injury,  and  charges  in  his  declaration 
tiiai  he  was  injured  by  jumping  from  the 
train  1:1  view  of  imminent  danger  of  a  col- 
lision, he  cannot  introduce  evidence  tliat  he 
remained  on  the  train  and  was  injured  by 
the  collision.  Sliepard  v.  New  Huven  &» 
X.  Co.,  45  Conn.  54.— Reviewing  Shaw  v. 
Boston  &  W.  K.  Corp.,  S  Gray  (Mass.)  45. 

Evidence  that  there  was  a  point  on  the 
defendant's  road  over  which  the  train  on 
which  the  plaintitY  was  riding  passed,  where 
there  was  a  grade  of  two  htmdred  and 
ninety  feet  to  the  mile,  and  that,  in  ascend- 
ing it,  the  engine  emitted  steam  and  cinders 
in  greater  quantities  and  with  much  more 
f' rce  than  when  passing  over  other  portions 
c;f  the  road,  was  inadmissible,  where  it  was 
not  pertinent  to  any  issue  made  by  the 
[)leadings;  and  especially  so  where  there 
was  no  allegation  or  offer  to  prove  that  it 
was  a  scale  or  cinder  emitted  in  this  locality 
which  struck  the  plaintiff  in  the  eye  and 
occasioned  the  injury  for  which  this  suit 
was  brought.  Higgt'ns  v.  Cherokee  R.  Co., 
27  Am.  &•  Eng.  R.  Cas.  218,  73  Ga.  149. 

In  an  action  to  recover  for  being  ejected 
from  a  train  with  excessive  force,  there  is 
noque.stion  of  negligence  or  of  contributory 
negligence  in  the  case,  and  it  is  error  to  per- 
mit the  plaintiff  to  prove  that  he  was  upon 
the  train  in  pursuance  of  information  given 
him  by  the  defendant's  ticket  agent  that 
the  train  would  stop  at  the  station  where 
he  wanted  to  alight.  Chicago,  St.  L.  &*  P. 
R.  Co.  v.  Biiis,  37  Am.  &•  Eng.  R.  Cas.  121, 
I  iS  /ltd.  221,  20  A'.  E.  Rep.  775. 

If  it  be  not  laid  in  tlie  declaration  that 
tlie  plaintiff's  health  was  affected  by  the 
wrong  complaineti  of,  then  evidence  as  to 
the  state  of  his  hec'.ih  at  the  time  of  the 
alleged  injury  is  irrelevant.  Forsee  v.  Ala- 
bama G.  S.  R.  Co.  '13  Jl/Zss.  66. 

Where  the  neg'..gence  imputed  to  defend- 
ant, as  the  cause  of  the  injury,  was  the  neg- 
ligent and  careless  running  of  the  train  by 
defendant's  servants,  the  evidence  should 
have  been  limited  to  this  inquiry.  Alilburn 
v.  Hanuibal  &^  St.  J.  R.  Co.,  21  Mo.  App. 
426. 

Where  a  train  employe  sues  for  an  injury, 
caused  by  the  train  striking  cattle  on  the 
track  and  being  thrown  off,  and  the  com- 
pany is  charged  with  negligence  in  not 
keeping  its  track  fenced,  but  answers, 
charging  that  the  injury  \wis  the  result  of 


plaintiff's  own  carelessness  and  negligence, 
such  allegation  in  the  answer  is  deemed 
denied  by  tiie  plaintiff,  and  he  may  intro- 
duce evidence  to  show  that  he  was  ignorant 
of  the  defects  in  the  fence  which  causcfl  the 
injury.  Magce  v.  North  Pac.  Coast  R.  Co., 
78  Cal.  430,  20  Pac.  Rep.  -jC),  21  Pac.  Rep.  1 14. 

05.  Of  negligence  in  starting  train. 
—  In  an  action  for  personal  injuries,  <  vi- 
dence  that  the  train  started  with  a  severe 
jerk  is  admissible  ;  and  although  it  is  neces- 
sary in  starting  a  freight  train  to  jerk  the 
cars,  an  unusually  hard  jerk  is  evidence  of 
neglige. ;ce  on  the  part  of  the  engineer. 
Biniiiiighain  Mineral  R.  Co.  v.  Wiliiier,  97 
Ala.  165,  II  So.  Rep.  886. 

Where  the  issue  is  whether  plaintiff  was 
injured  while  alighting  from  cars  by  the 
sudden  starting  of  the  same,  or  by  negli- 
gently jumping  from  the  train  while  it  is  in 
motion,  evidence  is  admissible  on  the  part 
of  the  company  that  plaintiff  had  within  a 
year  frequently  traveled  over  the  road,  and 
had  often  junn)ed  off  while  the  trains  were 
moving,  and  had  been  warned  against  the 
danger  of  doing  so.  Cra'cn  v.  Central 
Pac.  R.  Co.  72  Cal.  345,  13  J\ic.  Rep.  S78. — 
DiSTiNGUiSHiNc;  Largan  v.  Central  K.  Co., 
40  Cal.  272;  Martinez  v.  Planel,  36  Cal.  578. 
.  Where  the  charge  of  negligence  of  a  de- 
fendant is  the  sudden  starting  of  a  detached 
car  upon  which  the  plaintiff  was  engaged  in 
unloading  brick,  without  previous  notice  or 
warning,  by  the  collision  of  other  cars  being 
pushed  back,  evidence'tending  to  show  that 
the  pushing  of  the  cars  instead  of  ptiUing 
them  was  not  negligence,  is  inadmissible. 
The  custom  in  other  yards  as  to  pushing 
or  drawing  cars  in  such  a  case  is  wholly 
immaterial.  North  Chicago  Rolling  Mill 
Co.  \.  Johnson,  1 14  ///.  57,  29  A'.  E.  Rep.  186. 

Where  a  person  in  charge  of  cattle  leaves 
the  caboose  for  the  purpose  of  attending  to 
them  and  gels  upon  the  top  of  the  train 
upon  its  starting,  evidence  that  no  notice 
of  the  starting  of  the  train  was  given  to 
him  is  admissible  in  an  action  for  damages. 
Missouri  Pac.  R.  Co.  v.  Callahan,  41  y/w. 
&^  Eng.  R.  Cas.  85.  12  S.   W.  Rep.  833. 

00.  Ofohjeetinn  to  physical  exam- 
inatioit  l>y  other  partj.— The  fact  that 
a  plaintiff,  in  an  action  for  personal  inju- 
ries, objected  to  a  medical  examination  of 
her  person,  ordered  at  the  instance  of  the 
opposite  party,  cannot  affect  the  merits  of 
the  case,  and  should  not  be  admitted  in 
evidence.    Louisville,  N.  A.  &*  C.  R.  Co.  v. 
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Falvcy,  23  ^w.  &^  Eng.  R.  Cas.   522,   104 

Ind.  409,  3  iV.  E.  Rep.  389,  4  iV.  E.  Rep.  908. 

07.  Of  other  8iitiilar  accidents.* — 

(i)  In  general.— X^h^re  the  sufficiency  or 
safety  of  the  instrument  which  is  claimed 
to  have  caused  the  accident  is  in  issue,  evi- 
dence of  similar  accidents  resulting  from 
the  same  cause  is  competent.  Such  facts 
are  in  tiie  nature  of  experiments  to  show 
the  actual  condition  of  the  instrument,  and 
how  it  served  its  purpose  when  put  to  the 
use  for  which  it  was  designed,  and  that  the 
common  cause  of  these  accidents  was  a 
dangerous  or  unsafe  thing.  Morse  v.  Min- 
nc. I  Pol  is  &*  St.  L.  R.  Co.,  i\  Am.  &•  Eng.  R. 
Cas.  168,  30  Minti.  465.  16  N.  W.  Rep,  358. 
—Not  following  Phelps  v.  Mankato,  23 
Minn.  276;  Kelly  t'.  Southern  Minn.  R.  Co., 
28  Minn.  98. — Clapp  v.  Minneapolis  &^  St. 
L.  R.  Co.,  36  Minn.  6,  29  A^  W.  Rep.  340.— 
Following  Morse  v.  Minneapolis  &  St.  L. 
R.  Co.,  30  Minn.  465,  16  N.  W.  Rep.  358. 

While,  when  in  an  action  against  a  rail- 
road corporation  to  recover  damages  for 
injuries  alleged  to  have  been  caused  'oy 
defendant's  negligence,  it  is  important  to 
show  that  defendant  had  notice  of  the  dan- 
gerous character  of  the  defect  which  caused 
the  injury,  testimony  is  competent  to  prove 
other  similar  accidents ;  but  such  evidence 
is  not  competent  where  it  can  have  no  bear- 
ing upon  the  issues  presented.  Dye  v.  Del- 
aware, L.  &*  IV.  R.  Co.,  53  Am.  &>  Eng,  R. 
Cas.  286,  130  A'.  I'.  671,  29  N.  E.  Rep.  320, 
41  N.  V.  S.  R.  690,  3  Silv.  App.  610. 

Where  the  evidence  tends  to  show  that 
an  injury  resulted  by  reason  of  the  defective 
condition  of  an  engine,  whereby  it  started 
of  its  own  accord,  it  is  competent  for  the 
company  to  siiow  in  defense  that  other  en- 
gines with  steam  on  had  been  known  to 
mov;;  of  themselves,  without  any  discover- 
able defect  therein.  Hiird  v.  Union  Pac, 
R.  Co.,  8  [/tall  241,  30  Pac.  Rep.  982. 

Evidence  of  similar  occuirences  on  other 
occasions  is  not  admissible  to  raise  a  pre- 
sumption that  the  accident  in  question  hap- 
pened, or  that  the  place  was  defective  and 
dangerous,  or  that  the  situation  was  of  such 
a  character  that  the  accident  resulting  in 
the  injury  for  which  damages  are  claimed 
might  have  taken  place.  Clf7>elantl,  C,  C. 
&•  I.  R.  Co.  V.  IVynant,  35  Am.  &•  Eng.  R. 

*  Other  accidents  to  different  persons  at  same 
place;  admissibility  of  evidence  as  to,  see  notes, 
39  Am.  &  Eno.  R.  Cas.  477;  44  Am.  Rep.  694. 


Cas.  328,  114  Ind.  525.  14  ]l'.;st.  Rep.  512,  17 
N.  E.  Rep.  118.  Early  v.  Lake  Shore  &^  M. 
S.  R.  Co.,  2°  Am.  &^  Eng.  R.  Cas.  163,66 
Mie/i.  349,  9  West.  Rep.  863,  33  A'.  IV.  Rep. 

813. 

(2)  Injuries  to  passengers.* — In  an  action 
by  a  passenger  to  recover  damages  for  per- 
sonal injuries  occasioned  by  a  run-off,  evi- 
dence that  the  train  on  which  the  accident 
occurred  and  of  which  witness  was  con- 
ductor, had  run  off  the  track  seven  or  eight 
times  within  a  month  before  the  accident,  is 
admissible.  Mobile  &>  M.  R.  Co.  v.  Ash- 
craft,  48  Ala.  1 5. 

In  such  action  it  is  competent  for  tiie 
plaintiff  to  prove  that,  about  two  weeks 
before  the  accident  by  which  he  was  injincr], 
the  defendant's  cars  had  run  off  the  track 
twice  during  one  trip.  There  is  no  better 
evidence  of  negligence  than  the  frequency 
of  accidents.  Mobile  &•  M.  R.  Co.  v.  ^Isli- 
cr.'ft,  49  Ala.  305. 

Where  the  action  is  for  personal  injuries 
to  a  passenger  in  falling  from  the  station 
platform,  and  the  company  is  charged  with 
negligence  iii  not  making  its  platform  safe 
for  the  accommodation  of  passengers,  evi- 
dence that  other  persons  had  fallen  at  the 
same  place  under  similar  circumstances,  is 
admissible.  Missouri  Pac.  R.  Co.  v.  .WA- 
wanger,  39  Am.  &^  Eng.R.  Cas.  471,  41  A'an. 
621,  21  Pac.  Rep.  582. 

Where  a  feinale  passenger  sues  for  injuries 
occurring  while  getting  on  a  car,  by  striking 
the  car  step  and  falling  between  the  stops 
and  the  station  platform,  and  charges  the 
company  with  negligence  in  having  the  car 
step  higher  than  the  platform,  evidence  of 
similar  accidents  is  admissible,  tliougii  it 
appears  that  she  was  a  frequent  traveler, 
and  knew  the  relative  height  of  the  jjlatform 
and  car  step.  Hanrahan  v.  Manhattan  R. 
Co.,  24  N.  Y.  S.  R.  790,  53  Htm  420,  6  A'.  ]'. 
Sttpp.  395  ;  affirmed  in  130  N.  V.  658,  mcin., 
29  N.  E.  Rep.  1033. 

In  such  case  the  company  could  not  deny 
notice  of  the  dangerous  position  of  the  plat- 
form and  the  step,  as  the  fact  that  other  ac- 
cidents had  happened  was  sufficient  to  give 
it  notice.  Hanrahan  v.  Manhattan  R.  Co., 
24  A'.  Y.  S.  R.  790,  53  Hun  420,  6  N.  Y. 
Supp.  395  ;  affirmed  in  130  A'^.  Y.  658,  mem., 
29  A^.  E.  Rep.  1033. 

*  Injuries  to  passengers  about  platforms.  Ad- 
missibility of  evidence  as  to  similar  accidents  at 
other  stations,  see  47  Am.  &  Eng.  R.  Cas.  528, 
abstr. 


EVIDENCE,  «7. 


415 


If,  notwithstanding  the  fact  of  this  notice 
by  the  happening  of  accidents,  the  structure 
was  of  such  character  that  passengers  were 
safe  if  they  used  reasonable  care  in  boarding 
cars,  the  happening  of  accidents  is  no  proof 
of  negligence.  Hanrahan  v.  Manhattan  K. 
Co.,  24  N.  V.  S.  A\  790,  53  //««  420,  6  A^.  v. 
Supp.  395  ;  affirmed  in  1 30  N.  Y.  658,  tnem., 
29  A'.  E.  Rep.  J  033. 

Where  a  passenger  sues  for  an  injury  re- 
sulting from  a  defective  car,  evidence  of 
previous  accidents  from  the  same  cause  is 
admissible.  Chase  \.  Jamestown  St.  J\.  Co., 
15  A'.  ]'.  Supp.  3S- 

Where  a  passenger  on  an  elevated  rail- 
road sues  for  an  injury  in  falling  from  its 
stairway  by  reason  of  an  alleged  defect  of 
the  hand-rail,  evidence  of  other  accidents 
subsequent  to  plaintiff's  injury  is  not  admis- 
sible for  the  purpose  of  showing  that  the 
company  had  knowledge  of  the  defect. 
Jolinson  v.  Manhattan  K.  Co.,  52  Hun  1 1 1,  23 
K.  y.  S.  R.  3S8,  4  X.  Y.  Supp.  S48. 

In  an  action  against  a  company  to  recover 
damages  for  an  injury  sustained  by  one  of 
its  passengers  in  consequence  of  alleged 
negligence  on  the  part  of  the  company,  evi- 
dence of  another  accident  having  occurred 
at  the  same  place,  under  similar  circum- 
stances, is  inadmissible.  Davis  v.  Oregon  &» 
C.R.  Co.,  8  Oreg.  172. 

{3)  Injuries  to  persons  at  crossings  or  on 
track. — As  relevant  to  the  question  whether 
the  defendant's  track,  at  the  time  and  place 
of  the  accident  to  plaintiff,  was  in  safe  and 
pro[)er  condition  for  the  passing  of  vehicles, 
it  would  be  permissible  for  plaintill  to  prove 
similar  accidents  to  other  persons  at  or 
about  the  same  lime  and  place ;  and  on  the 
r,'\.T  hand,  the  defendant  may  prove  that 
er  vehicles  were  constantly  crossing  un- 
fi  similar  conditions  without  inconverl- 
i  'iu  ^,  hindrance,  or  accident.  Birmingham 
I' II ion  R.  Co.  v.  Alexander, ^i  Ala.  133,954;. 
/>•.■/.  525. 

Where  a  company  is  sued  for  injuries  sus- 
tained in  a  sleigh  upsetting,  through  the 
alleged  negligence  of  the  company  in  put- 
ting a  switch  in  the  public  highway  in  a 
certain  manner,  or  in  sudering  it  to  get  in 
bad  condition,  it  is  admissible  to  prove  other 
accidents  at  the  same  place.  M'ooley  v. 
Giaml  St.  &^  N.  R.  Co.,  3  Am.  &•  Eng.  R. 
Cas.  398,  83  A^.  K  121. 

Where  one  is  injured  while  walking  on 
the  track  by  being  struck  by  detached  cars 
that  are  broken  loose  from  the  main  part 


of  the  train,  the  company  is  not  liable  on 
proof  showing  that  heavy  trains  had  fre- 
quently broken  loose  at  or  near  the  point, 
without  proof  of  negligence  as  to  the  break- 
ing loose  of  the  particular  cars  doing  the 
injury.  Louisville  &»  N.  R.  Co.  v.  Schinctzer, 
{Ky.)  22  .!>•.  IV.  Rep.  603. 

Where  the  action  is  for  an  injury  at  a 
crossing,  and  the  company  is  charged  with 
negligence  in  failing  to  ring  a  bell  or  blow 
a  whistle,  evidence  that  other  accidents 
have  occurred  at  the  same  crossing  within 
a  short  time  is  properly  excluded.  Menard 
V.  Boston  (S-»  M.  R.  Co.,  1 50  Mass.  386,  23  ^V. 
E.  Rep.  214. 

(4)  Injuries  to  children. — Testimony  of 
a  witness  to  the  effect  that  another  child 
had  been  hurt  on  the  same  evening  that 
plaintiff  was  injured  is  admissible  in  an 
action  for  damages  for  injuries  done  to  a 
child  by  the  failure  of  the  railway  compan)- 
to  properly  secure  its  turntable.  Gtilf,  C. 
&>  S.  F.  R.  Co.  V.  Evansicli,  63  Tex.  54. 

Where  a  company  is  sued  for  an  injury  to 
a  child  on  an  unlocked  turntable,  evidence 
of  former  accidents  on  the  turntable  is 
properly  excluded,  unles;  it  be  shown  that 
the  company  had  knowledge  of  such  acci- 
dents. Bridger  v.  Ashei'i/le  &*  S.  R.  Co., 
27  So.  Car.  456,  IT)  Ant.  St.  Rep.  653,  3  5.  E, 
Rep.  860. 

(5)  Injuries  to  cniployds. — Where  a  brake- 
man  sues  for  an  injury  by  coming  in  contact 
with  an  overhead  bridge,  evidence  that 
other  persons  were  previously  injured  by 
coming  in  contact  with  the  same  bridge  is 
competent  for  the  purpose  of  showing  that 
the  company  had  notice  that  the  bridge  was 
dangerous.  Louisville,  N.  A.  &•  C.  R.  Co, 
V.  J I 'right,  38  Am.  &*  Eng.  R.  Cas.  41,  115 
Ind.  378,  13  West.  Rep.  798,  16  A".  E.  Rep. 
145,  17  A'.  E.  Rep.  584. 

Where  an  employe  sues  for  an  injury  re- 
ceived by  a  piece  breaking  off  from  a  ham- 
mer which  he  was  using,  and  striking  him, 
evidence  of  the  breaking  of  other  hammers 
at  the  same  work  is  n(;t  sufficient  to  chargv, 
tne  company  with  negligence  in  their  selec- 
tion, where  there  were  no  a[)parent  defects 
therein.  Georgia  R.  &^  B.  Co.  v.  A'elnis,  39 
Am.  &*  Eng.  R.  Cas.  355,  83  Ga.  70,  29  Cent. 
L.J.3S^,9S.E.  Rep.  1049. 

(6)  Injuries  ti^roperty.*— In   an  action 

*  Fires.  Evidence  of  escnpe  of  sp.uks  from 
other  engines  anil  t)f  other  fues,  slc  56  Am.  & 
Enu.  R.  Cas.  gi,  td'str. 
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for  goods  stolen  from  a  sleeping  car,  it  was 
competent  to  prove  that  another  person  was 
robbed  on  the  same  niglit,  and  on  the  same 
car,  as  bearing  upon  the  question  of  negli- 
gence. Pullman  Palace  Car  ('o.  v.  Gardner, 
U\i.)  i6  .lin.  &^  JCi{^^.  A',  Cii...  324. 

In  an  action  for  damages  for  injury  to  a 
horse  i)y  reason  of  the  negligent  and  defec- 
t'.vc  conslru<;tion  of  a  railroad  crossing, 
eviiK'iice  of  a  former  and  similar  accident, 
wliicli  happened  to  another  at  the  same 
place,  was  not  Cf)mpctent,  and  should  have 
been  excluded.  Iludioii  v.  Cliicai;;o  iS-=  X. 
\V.  R,  Co.,  8  Ain.  &^  Eitg.  R.  Cas.  464,  59 
/oTi'if  5S1,  13  X.  W.Rcp.  735.— CurncisiNG 
Ke'ilv  V.  Southern  Minn.  K.  Co.,  2S  Minn. 
9S,  9  N'.  W.  Rep.  588.  Quoting  Collins  v. 
Dorchester,  6  Cusli.  (^hlss.)  396;  Parker  v. 
Portland  Pub.  Co.,  69  Me.  173. 

Proof  that  other  houses,  several  squares 
distant  fiom  the  complainant's,  had  been 
injured  by  smoke  and  cinders, and  by  being 
shaken  by  passing  trains,  and  also  that 
engines  sometimes  ran  at  a  high  and  dan- 
gerous rate  of  speed  along  the  stn  ei  in 
front  of  his  lot,  was  incompetent.  Ji'Jh'f- 
sonville,  M.  &^  I.  R.  Co.  v.  Ester le,  13  Ihtsk 
(A>.)  667. 

In  an  action  against  a  company  for  ex- 
cavating in  a  highway,  whereby  travel  was 
cut  off  from  plaintitl's  tavern,  evidence 
is  not  admissible  to  show  that  carriages  of 
third  persons  had  been  upset  in  passing 
over  the  road.  The  question  of  whether 
the  company  is  liable  must  be  determined 
by  evidence  of  the  condition  of  the  road — 
i.e.,  its  smoothness,  its  elevations  and  de- 
pressions, the  obstructions  remaining  there- 
on, and  their  size  and  position.  Huhbardv. 
Andro^ti\t:[^in  (S~»  A'.  A'.  Co.,  39  Me.  506. 

08.  Of  pocuiiiary  coiiditicMi  «»r  the 
parti<'s. —  In  an  action  for  an  injury  to  the 
plaintill's  eye,  caused  by  a  s[)ark  or  cinder 
from  the  defendant's  engine,  there  was  no 
error  in  refusing  to  permit  the  plaintiff  to 
prove  that  the  defendant  was  worth  from  two 
to  till  ee  hundred  thousand  dollars.  Higf^ins 
v.  Cherokee  R.  Co.,  27  .■//;/.  iS^  Kiit;.  R.  Cas. 
218,  73  Ga.  149.— Foi.LOWF.D  IN  Georgia  R. 
Co.  V.  Homer,  27  Am.  &  Eng.  R.  Cas.  186, 

73  ('•'•  -51- 

Where  an  employe  sues  for  a  personal 
injury,  it  is  error  to  admit  evidence  that  he 
was  a  man  with  a  family  dependent  upon 
him,  and  unable  to  support  them  since  the 
injury.  Pittshurg,  I't.  JV.  &^  C.  R.  Co.  v. 
Po-u'crs,  74  ///.  341.  Illinois  C.  R.  Co.  v. 
Zang,  10  ///.  .,•///.  594. 


60.  Of  plaiiitiftN  Iialiit  <tt  iiialviiig 
similar  I'laiiiis. — A  person  has  u  right  to 
sue  as  many  times  as  he  is  injured  ;  tliere- 
fore  a  defendant  company  when  sued  fur 
personal  injuries  cannot  introduce  evidence 
that  plaintilf  had  sued  other  com|)anies  for 
otlier  injuries.  Hatisee  v.  Brooklyn  El.  R. 
Co.,  66  Hun  384,  50  A".  ]'.  S.  R.  255,  21  X.  Y. 
Sup  p.  230. 

70.  Of  similar  aots  of  party  at 
other  times. —  (i)  .Idmiss/l'le. —  In  an  ac- 
tion for  negligence  it  is  conipt^tent  to  show 
that  the  party  charged  therewith  had  per- 
formed or  omitted  the  same  act  in  the  same 
wav  before,  as  tending  to  show  that  he  did 
or  omitted  the  act  at  the  time  in  question. 
Parkinson  v.  Xasluia  &-»  L.  R.  CV;.,6i  X.H. 
416. 

Tlie  habitual  high  speed  of  the  same 
engine  when  run  previously  by  the  same 
engineer  cm  the  same  street  being  of  doubt- 
ful admissibility,  the  court  did  not  err  in 
admitting  evidence  concerning  it.  Savan- 
nah, F.  &•  \V.  R.  Co.  v.  Plannagan,  39  Ant. 
&-  Eng.  R.  Cas.  661,  82  Ga.  579,  9  S.  E.  Rep. 

471. 

Particular  instances  of  careful  and  safe 
driving  by  the  plaintiff's  driver  are  compe- 
tent to  rebut  the  evidence  of  his  character 
for  unsafe  driving,  shown  by  particular  in- 
stances of  that  kind.      Pluininer  v.  Ossipee, 

59  -y-  If-  55- 
Evidence  of    prior   acts  and  conduct  of 

an  employe  on  specific  occasions,  showing 
negligence  and  carelessness  on  his  part,  is 
proper  in  connection  witli  proof  charging 
the  general  agent  with  knowledge  thereof. 
Baulec  v.  Xeiv  York  &>  H.  R.  Co..  59  A'.  Y. 
356.  48  ff<>7(>.  J'r.  399  ;  ajfflrnn'ng  62  Barh. 
623.— ApiM.iKi)  IN  Sutton  7'.  New  York,  L. 
E.  it  W.  R.  Co.,  50  N.  Y.  S.  R.  514. 

Where  a  street-car  passenger  sues  for  an 
injury  resulting  from  the  alleged  negligence 
of  the  flriver,  it  is  competent  to  prove  (arc- 
less  and  reckless  driving  by  him  on  other 
portions  of  the  trip.  Reichinan  v.  Secon.l 
Ave.  R.  Co.,  15  A'.  Y.  S.  R.  928,  48  ////;/  620, 
I  A^.  Y.  Siipp.  836,— QiroTKD  IN  Pvne  v. 
Broadway  &  S.  A.  R.  Co.,  46  N.  Y.'s.  R. 
662. 

Where  an  employe  sues  to  recover  for  an 
injury  alleged  to  have  been  caused  by  the 
negligence  of  his  foreman,  evidence  on  the 
part  of  plaintiff  that  another  employe  who 
was  working  with  him  at  the  time  was 
afterward  killed  on  defendant's  road  is  not 
objectionable  as  tending  to  show  other  ac- 
cidents or  negligence  on  the  part  of  the 
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company.  Texas  A/ex.  K.  Co.  v.  Douglass, 
73  Tex.  325,  II  S.  W.  Rep.  333. 

The  question  being  whetlier  the  bell  was 
rung  and  tlie  whistle  blown  as  a  locomotive 
approaclied  a  highway  crossing,  evidence 
tliat  those  things  were  not  done  at  11  similar 
crossing  three  miles  distant  was  admissible. 
Bower  v.  Chicago,  M.  (&*  St.  P.  A*.  Co.,  19 
Am.  &•  Ettg.  R.  Cas.  301,  61  Wis.  457,  21  A'. 
;;•.  Rt-p.  536. 

(2)  Inadmissible. —  In  an  action  for  dam- 
ages on  account  of  personal  injuries  received 
by  a  person  while  walking  on  a  railroad 
trestle,  his  habits  as  to  walking  on  or  cross- 
ing railroad  tracks,  whether  careful  or  care- 
less, arc  not  admissible  as  evidence.  Glass 
V.  Mcvipliis  &>  C.  R.  Co.,  94  Alii.  581,  10  So. 
Rep.  215. 

In  an  action  for  an  injury  to  a  boy  about 
fourteen  years  old,  alleged  to  have  been 
caused  by  a  defective  platform,  by  means  of 
which  he  was  thrown  under  a  nuning  train 
and  crushed,  it  was  not  competent  for  the 
defendant  to  prove  th;ii  the  boy  was  in  the 
habit  of  jumping  on  moving  trains  at  that 
place  and  had  been  warned  of  the  danger. 
Tlic  boy  having  testified  positively  that  the 
injury  was  caused  by  his  stepping  on  a 
rotten  plank  in  the  platform  and  being 
thrown  under  the  train,  and  his  statement 
corroborated  by  convincing  circumstances, 
such  testimony  was  not  comi)etent  either  to 
iinijcach  the  boy  or  to  show  that  the  injury 
was  caused  by  his  negligence.  Louisville 
e~  i\.  R.  Co.  V.  neny.?,i  Ky.  222,  10  i".  \V. 
Rep.  472.— Ai'i'i.viNO  Gahagan  v.  Boston 
&  L.  R.  Co.,  I  Allen  (Mass.)  187. 

In  an  action  to  recover  damages  sustained 
by  the  negligent  management  of  a  locomo- 
tive, evidence  of  specific  acts  of  negligence 
of  the  engineer  on  other  occasions,  previous 
and  subsequent,  is  inadmissible.  Robinson  v. 
Filclihitrg  &^  W.  R.  Co.,  7  Gray  (Af,iss.)()2. 

In  an  action  for  an  injury  caused  by  the 
alleged  unskilful  driving  o^  a  horse  car 
driver,  evidence  of  similai  negligent  acts 
on  his  |)art  at  other  times  is  not  admissible. 
Magiiire  v.  Miildle^ex  R.  Co.,  1 1 5  Mass.  239. 
-Ol'otf.d  in  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Rowland,  52  Am.  &  Eng.  R.  Cas.  298,  82 
Tex.  1C6. 

The  jury  have  nothing  to  do  with  the 
habits  or  care  or  want  of  care  of  the  plain- 
tilT  in  crossing  at  the  same  place  at  other 
times,  but  the  inquiry  is  limited  to  the  par- 
ticular time  when  the  collision  occurred. 
Guggenheim  v.  Lake  Shore  *•  M.  S.  R.  Co., 
5  D.  R.  D.— 27. 


32  Am.  &*  Eng.  R.  Cas.  89,  66  Mich.  1 50,  9 
West.  Rep.  903,33  A^.  IV.  Rep.  161. 

Where  the  action  is  to  recover  for  per- 
sonal injuries  at  a  crossing  it  is  not  com- 
petent for  the  defendant  to  ask  plaintiff 
whether  he  had  not  been  injured  at  other 
times  by  careless  and  negligent  dri\ing. 
Shoemaker  v.  AVw  i'ork  C.  &^  H.  R.  R.  Co., 
4  A'.  V.  Siipp.  931,  21  N.  Y.  S.  R.  541. 

In  an  action  against  a  railroad  company 
for  injuries  inflicted  upon  a  [lassenger  by  a 
conductor,  the  plaintiff  cannot  show  that 
the  conductor  had  been  guilty  of  similar 
conduct  on  other  occasions  with  reference 
to  other  persons.  Hayes  v.  St.  Louis  R.  Co., 
\SMo.App.  583. 

Where  it  has  been  shown  that  the  act  of 
the  company,  which  resulted  In  an  injury 
to  plaintiff,  was  negligent,  evidence  on  the 
part  of  the  company  that  on  previous  occa- 
sions it  had  done  the  same  thing  without 
accident  is  not  admissible.  U'eilerv.  Man- 
hattan R.  Co.,  53  Hun  372,  25  iV.  y.  S.  R. 
543,  6  N.  Y.  Supp.  320;  affirmed  in  127  A'. 
1'.  669,  28  A'.  E.  Rep.  255. 

71.  Ol'takiii}?  Avat«T  from  a  stream 
to  tlie  daina^'i'  of  plaintitt".— Where  a 
company  is  sued  for  taking  water  from  a 
stream  it  is  error  to  e.xckuie  evidence  of- 
fered byplaintifl  to  the  effect  that  there  was 
less  water  ii  the  stream  during  the  summer 
months  after  defendant  comimiicccl  to  ti.ke 
it  than  before.  Such  evidence  tends  to 
prove  a  relative  fact,  and  it  is  competent 
for  the  company  to  then  show,  by  cross- 
e.xamination  or  otherwise,  that  the  dimin- 
ished amount  of  water  was  due  to  a  de- 
creased rainfall.  Garwood  v.  AVa'  York 
C.  &^  //.  R.  R.  Co.,  2  Silv.  App.  409.  1 16  A". 
Y.  649,  mem.,  22  N.  E.  Rep.  396,  26  A'.  1 '.  .S'. 
R.  620;  affirming  2  A'.  1'.  .S'.  A'.  701. 

72.  Of  wilful  lu'slijioiuo.  —  T!ie 
charge  in  the  petition  of  negligent  man- 
agement of  the  train  will  authorize  proof 
of  negligence  of  the  company  after  its  em- 
ployes saw  the  peril  to  which  plaiiitilT  was 
exposed.  Hanlon  v.  Missouri  Pac.  R.  Co., 
104  Mo.  381,  16  .S".   W.  Rep.  233. 

In  an  action  for  personal  injuries  where 
the  plaintilT  charges  negligence  on  the  part 
of  the  defendant  he  may  [irove  negligence 
so  gross  as  to  be  wilful,  as  the  fact  of  wilful 
negligence  does  not  show  a  wilful  injury. 
Southern  Exp.  Co.  v.  Brown,  67  Miss.  260, 
8  5o.  AV/.  425. 

In  an  action  for  injuries  resulting  from  a 
refusal  of  a  conductor  to  permit  plaintiff  to 
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alight  at  his  proper  station,  evidence  of  lan- 
guage or  manners  of  the  conductor  amount- 
ing to  indignity,  insult,  inhumanity,  or  op- 
pression should  be  considered  by  the  jury 
in  fixing  exemi)lary  damages.  Daii.<son  v. 
Louisville  is^  X.  R.  Co.,  (Af.)  ii  Aut.  &*  Eng, 
R.  Cas.  134. 

7.'J.  l*r(H>l'  of  notice  to  comimiiy.— 
Evidence  of  prior  notice  to  the  defendant 
that  the  party  of  workmen  to  w:iich  de- 
ceased belonged  was  engnm^d  !■  iding 
cars  about  the  place  of  irijU'v  '  jr  .  terly 
admitted.  Spottsw  Wab.xsh  W' :'.■  /  Jo., 
\  1 1  Mo.  380,  20  S.  IV.  Rep.  1 90. 

Ncjtice  to  a  railway  compaiy  that  cars 
on  passing  over  a  certain  [jlacc  in  it-  track 
had  a  "jumping"  or  a  "jarring"  motion 
would  not  tend  to  prove  notice  to  it  ot 
a  latent  internal  seam  in  a  rail  at  that  place 
which  subsequently  caused  the  rail  to  split 
and  break,  there  being  no  evidence  that  the 
uneven  motion  of  the  cars  was  caused  hy, 
or  even  suggestive  of,  tlie  latent  defect  in 
the  rail.  James  v.  Nortliern  Pac.  R.  Co.,  46 
Minn.  1 68,  48  N.  W.  Rep.  783. 

It  was  incojnpetent  and  irrelevant  to 
prove  that  after  the  overflow,  and  when  the 
defendant  railway  company  was  repairing 
the  embankment,  the  witness  had  warned 
the  boss  superintending  the  work  that  the 
bridge  and  trestle  were  not  high  enough, 
and  that  they  would  cause  overflows,  etc. 
This  was  calculated  to  prejudice  the  jury, 
and  was  error.  Gulf,  C.  ^S^»  .S".  F.  R.  Co.  v. 
Hepner,  52  Am.  &•  Eug.  R.  Cas.  670,  83  Tex. 
136,  18  S.  IV.  Rep.  441. 

In  an  action  for  injuries  alleged  to  have 
resulted  from  the  defective  condition  of 
defendant's  fence,  where  actual  notice  to 
defendant  of  the  defect  is  not  shown,  plain- 
tiff should  be  permitted  to  prove  the  exist- 
ence of  the  defect  for  some  time  previous 
to  the  accident,  in  order  to  charge  defend- 
ant with  notice.  Jones  v.  Chicago  &*  iV.  W. 
R.  Co.,  I  Aiu.  &*  Eng.  R.  Cas.  61,49  IVis.  352, 
5  a:   IV.  Rep.  854.  ' 

Phiintid  was  injured  while  rolling  car 
wheels  down  a  track,  a  part  of  which  was 
descending,  by  other  wheels  being  rolled 
against  him  from  behind.  Held,  thai  it  was 
competent  for  plaintiff  to  prove  that  a  fel- 
low-workman had,  before  the  accident,  told 
their  superior,  or  boss,  that  he  had  better 
put  a  man  at  the  place  to  check  the  wheels; 
that  such  a  man  had  been  stationed,  but  the 
boss  had  ordered  him  away  just  befors  the 
T'Tidcnt.  Savannah,  F.  &>  ff^  A'.  Co,  V. 
Coss,  80  Ga.  524,  5  S,  E.  Rep.  777. 


Two  *' live,"  unattended  engines  escaped 
from  a  yard  and  collided  with  a  train  and 
killed  the  plaintiff's  intestate,  a  brakeman. 
Tlie  company  was  charged  with  negligence 
in  not  providing  a  suthcient  number  of 
men  in  the  yard  to  take  care  of  the  engines. 
The  evidence  showed  that  on  the  night  of 
the  accident  three  engines  were  left  in 
charge  of  one  watchman,  and  while  he  was 
at  some  distance  attending  to  one  the  other 
two  escaped,  //elt/,  that  it  was  proper  to 
introduce  evidence  that  it  was  so  foggy 
that  the  watchman  could  not  see  that  the 
engines  had  escaped  from  where  he  was, 
and  that  it  had  been  f<Jggy  for  two  weeks, 
.  id  that  the  foreman  of  the  road  had  been 
informed  two  months  before  that  tlicre 
were  iiOt  enough  men  employed  in  the  yard. 
Southern  Pac.  Co.  v.  Lajferty,  57  Fed.  Rep. 
536. — Following  Morgan  t/.  Southern  Pac. 
Co.,  95  Cal.  510,  30  Pac.  Rep.  603. 

74.  Proof  of  pain  and  suffering.— 
Statements  made  to  a  physician  in  his  olli- 
cial  capacity  are  competent  when  descrip- 
tive of  subsisting  symptoms  of  pain,  al- 
though they  are  not  admissible  when  mere 
narratives  of  passing  events.  Louisville,  N. 
A.  <S-»  C.  R.  Co.  V.  Wood,  113  Ind.  544,  1:; 
West.  Rep.  303,  14  N.  E.  Rep.  572,  16  .V. 
E.  Rep.  197.— Distinguishing  Ihinger  7'. 
State,  53  Ind.  251.  Following  Ouaife  v. 
Chicago  &  N.  W.  R.  Co..  48  Wis~  513,  33 
Am.  Rep.  Z21.— Louisville,  N.  A.  &>  C.  R. 
Co.  V.  Miller,  [Ind.)  58  Am.  5^  Eng.  R.  Cas. 
304,  37  N.  E.  Rep.  343. 

In  an  action  for  personal  injuries,  after 
the  plaintiti  has  testified  that  he  had  always 
been  healthy  before  the  accident,  it  is 
proper  to  allow  him  to  state  that  since  the 
accident  he  has  headaches  every  day.  It 
is  evidence  of  a  physical  fact,  and  therefore 
proper.  Doyle  v.  Manhattan  R.  Co.,  37  N. 
Y.  S.  R.  604,  59  Hun  625,  13  A'.  Y.  Supp. 

536. 

In  an  action  by  a  husband  to  recover  for 
injuries  to  his  wife  he  has  a  right  to  prove 
anything  which  relates  to  the  duration  of 
the  injury  and  the  loss  of  her  services. 
Therefore  it  is  proper  for  him  to  introduce 
evidence  as  to  her  pain  and  suffering,  so  far 
as  it  tends  to  show  the  extent  of  her  inju- 
ries. Sloan  V.  New  York  C.  <S-  H.  R.  R. 
Co.,  I  Hun  (JV.  Y.)  540.  4  r.  <S^  C.  135.— 
Quoted  in  Cregin  v.  Brooklyn  Crosstown 
R.  Co.,  18  Hun  368. 

Where  a  female  passenger  sues  for  per- 
sonal injuries,  it  is  proper  for  her  to  intro- 
duce evidence  to  the  efTect  that  since  the 
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accident  she  had  suffered  from  fainting 
spells,  pains,  etc.,  and  had  experienced 
dirticulty  in  eating,  waliiing,  or  riding  on 
cars,  wliere  there  is  medical  evidence  that 
such  results  may  follow  an  injury  such  as 
plaiiititi  received,  and  where  she  has  testi- 
fied that  she  had  always  been  well  before 
the  accident.  Fitton  v.  Brooklyn  City  R. 
Co.,  5  .V.  r.  Si//>/>.  641. 

A  female  passenger,  suing  for  an  injury, 
proved  at  the  trial,  by  her  physician,  th;it 
the  last  time  he  examined  the  wound  she 
had  persistent  pain  on  motion.  Held,  that 
the  testimony  was  not  obji^ctionable  on  the 
ground  that  it  involved  the  presumption 
tliat  the  pain  continued  to  the  time  of  the 
trial.  l\os,"iielt  v.  Manhattan  R.  Co.,  37  N. 
Y.  S.  R.  894. 

75.  Kcqiiiriiif;  other  evidence  to 
c'oiiiiet't  it  with  the  issue.  —  (i)  /« 
general.— As,  a  general  rule,  evidence  of 
defects  in  a  railroad  track  five  or  six  months 
after  a  personal  injury  is  not  admissible; 
but  when  connected  with  other  proof,  show- 
ing that  the  condition  of  the  track  remained 
substantially  the  same,  such  evidence  may 
be  received,  as  tending  to  show  the  condi- 
tion at  the  time  of  the  injury,  the  court 
limiting  the  same  for  that  purpose.  Jack- 
soTi'ille  S.  E.  R.  Co.  v.  Southworth,  135  ///. 
250,  25  A'.  E.  Rep.  1093;  affirming  32  ///. 
App.  307.  Pennsylvania  Co.  v.  Marion,  27 
Am.  &•  Eng.  R.  Cas.  132,  104  Intl.  239,  3  JV. 
E.  Rep.  S74. 

(2)  Injuries  to  passengers. — In  an  action 
for  injuries  caused  by  being  thrown  from 
the  platform  of  a  street-car  by  a  jolt  caused 
by  a  defect  in  the  track,  testimony  as  to  the 
condition  of  the  track  on  a  day  subsequent 
to  the  accident,  and  that  such  condition 
would  produce  such  a  jolt,  is  admissible, 
where  there  is  evidence  that  the  condition 
of  the  track  is  the  same  at  the  time  of  the 
tri.tj  as  on  the  day  of  the  accident.  Byrne 
v,  Brooklyn  City  &-  N.  R.  Co.,  6  Misc.  260, 
26  A'.  J'.  Si/p/>.  760,  58  N.  v.  S.  R.  127.— 
QuoTiN  Wooley  v.  Grand  St.  &  N.  R.  Co., 
83N.  Y.  121. 

Evidence  that  the  driver  of  a  street-car 
was  overworked  is  not  admissible  for  the 
purpose  of  proving  that  his  condition  might 
have  caused  the  accident  to  plaintiff,  when 
no  such  ground  of  action  is  alleged  in  the 
complaint,  and  there  is  no  evidence  that  the 
accident  was  occasioned  by  the  fatigue  or 
sleepiness  of  the  driver.  (Bradley,  J.,  dis- 
senting.)   Gumb  V.  Twenty-third  St.  R.  Co., 


43  Am.  &*  Eng.  R.  Cas.  315,  114  N.  V.  411, 
21  A'.  E.  Rep.  993,  23  N.  V.  S.  R.  748;  re- 
versing 21  y.  &>  S.  466,  I  A^.  V.  S.  R.  715. — 
Distinguished  in  Morsemann  v.  Manhat- 
tan R.  Co.,  16  Daly  (N.  Y.)  249. 

(3)  Accidents  at  crossings. — Where  a  party 
is  injured  at  a  crossing  through  the  alleged 
bad  condition  of  the  crossing,  it  is  proper  to 
admit  proof  that  othercrossings  in  the  town, 
at  which  he  might  have  crossed,  were  also 
in  bad  condition,  such  evidence  tending  to 
show  why  plaintiff  did  not  attempt  to  cross 
elsewhere,  it  appearing  that  he  knew  the 
condition  of  all  the  crossings.  Galveston,//. 
&•  S.  A.  R.  Co.  V.  Matula,  {Tex.)  19  S.  W. 
Rep.  376. 

Where  the  action  is  for  an  injury  at  a 
crossing,  evidence  is  not  admissible  for  the 
purpose  of  showing  that  the  train  ran  to  the 
next  station  before  it  stopped,  where  there 
is  no  evidence  of  wanton  negligence,  and 
where  those  in  charge  of  the  train  testified 
that  they  did  not  see  plaintiff.  Griffith  v. 
Baltimore  Or'  O.  A'.  Co.,  44  Fed.  /^ep.  574. 

(4)  /njiirics  to  eniplovi's. —  Whether  the 
foreman  of  the  crew  of  a  switch  engine 
knew  how  to  run  a  locomotive  is  irrelevant, 
when  it  is  shown  that  he  had  no  part  in  its 
manauement.  /^ouisville  &^  N.  R\  Co.  v. 
Mothershed,  97  Ala.  261,  12  So.  I'iip.  714. 

Where  it  appeared  that  the  coupling 
might  have  been  made  more  safely  with  a 
crooked  link,  evidence  that  defendant  was 
accustomed  to  carry  a  crooked  link  in  the 
caboose  was  properly  excluded,  where  it  was 
shown  that  as  a  matter  of  fact  there  was  no 
such  link  in  the  caboose  at  the  time  of  the 
accident.  Van  Gent  v.  Chicago  (S-*  St.  P.  I\. 
Co.,  80  /owa  526,  45  N.  W.  /iep.  913. 

Where  an  employe  is  injured  and  sues  for 
damages,  it  is  error  to  allow  evidence  that 
the  company's  foreman  brought  the  employe 
a  release  to  sign  after  the  accident,  unless 
the  proof  be  followed  up  by  showing  that 
the  foreman  was  the  agent  of  the  company, 
and  autiiorized  to  make  such  release.  St. 
Louis,  A.  &*  T.  R,  Co.  v,  Jones,  ( Tex.)  14  S, 
IV.  Rep.  309. 

An  employe  was  killed  while  on  top  of  a 
car  by  striking  an  overhead  bridge,  and  the 
company  was  charged  with  negligence  in 
taking  into  the  train  the  car  from  another 
company,  it  being  higher  than  usual  freight 
cars.  At  the  trial  a  witness  testified  that 
another  person  pointed  out  the  car  to  him 
and  that  he  measured  it.  //eld,  that  the 
evidence  was  admissible  to  show  that  the 
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witness  had  measured  a  particular  car,  but 
not  for  tlie  purpose  of  showing  that  the  car 
was  tiie  one  on  which  the  employe  was  killed. 
S/iri  V.  Central  R.  <S-»  B.  Co.,  79  Ga.  495,  5  S. 
E.  Kep.  105. 

(5)  Ii'J'i>it's  to  property. — In  an  action 
ay;iiii.st  a  company  for  the  loss  of  goodj  de- 
stroyed Ijy  fire  in  its  depot  at  tlie  pl;ice  of 
destination,  evidence  cannot  be  received  as 
to  the  iniem[)erate  liabits  of  the  depot 
a^ent,  nor  of  the  fact  that  he  was  found  to 
be  a  defaulter  S(ion  afterwards,  nor  as  to  the 
bad  character  of  the  servant  employed  at 
the  depot,  unless  some  connection  is  shown 
between  these  facts  and  the  fire.  Western 
R.  Co.  V.  Little,  yj  Am.  &^  Eng.  R.  Cas.  659, 
86  .//rt.  1 59,  5  So.  Rep.  563. 

Where  the  action  is  for  a  physical  injury 
to  [)roperty  near  a  railroad  track,  by  jarring 
the  house,  casting  upon  and  in  it  dust, 
ashes,  cinders,  smoke,  and  the  like,  evidence 
is  not  admissible  to  show  that  the  property 
had  diminished  in  value  a  certain  fixed 
amount,  where  it  appears  that  there  had 
been  a  general  depreciation  in  the  value  of 
the  property,  and  the  witness  is  not  able  to 
state  how  much  was  caused  by  the  injuries 
complained  of,  and  how  much  from  general 
causes.  Chicago  6^  E.  I.  R.  Co.  v.  Hall,  8  ///. 
App.  621.— FoM.owiNG  Chicago,  B.  &  O. 
R.  Co.  7/.  McGinnis,  79  III.  269;  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Hall,  90  111.42.— guoTKD 
IN  Chicago  &  W.  I.  R.  Co.  v.  Berg.  10  111. 
App.  607. 

Where  a  wife  sues  a  company  for  setting 
fire  to  her  property  by  sparks  from  an  en- 
gine, the  admissions  of  her  husband  as  to 
the  origin  of  the  fire  are  not  admissil)le  for 
the  company,  where  it  appears  that  he  is  not 
a  party  to  the  suit,  and  has  no  interest  in 
the  property,  and  the  admissions  are  made 
after  the  occurrence  of  the  fire,  and  there 
is  nothing  to  show  that  he  was  his  wife's 
agent.  Louisville,  N.  A.  &>  C.  R.  Co.  v. 
Richardson,  66  Ind.  43. 

The  value  of  a  colt  killed  cannot  be  proved 
by  testimony  of  one  witness  that  it  resem- 
bled other  particular  colts,  and  of  anoiiier 
witness  as  to  the  value  of  such  colts.  Atchi- 
son <S>»  N.  R.  Co.  V.  Harper,  19  Kan.  529. 

Where  the  action  is  for  flooding  land  and 
destroying  growing  crops,  evidence  of  the 
value  of  crops  of  the  same  variety  after  they 
had  matured  is  admissible  for  the  purpose 
of  showing  the  value  of  the  crops  destroyed. 
Gulf,  C.  &*  S.  F.  R.  Co.  V.  McGowan,  73 
Tex.  355,  11  S.  W.Rep.n^,. 


Where  a  landowner  sues  for  both  perma- 
nent and  temporary  damages  to  his  land, 
and  the  evidence  shows  that  the  damages 
were  temporary  only,  it  is  error  to  admit 
evidence  tending  to  show  a  general  depre- 
ciation in  the  value  of  the  land.  Gulf,  C. 
&*  S.  F.  R,  Co.  V.  Frederickson,  ( Tex.)  1 9  S. 
W.  Rep.  124. 

76.  Kvs  g:csta)  niul  siirroiiiidiiig' 
eircumstaiiees.— Where  the  gist  of  the 
action  is  negligence,  it  is  not  error  to  admit 
testimony  of  ail  surrounding  facts  that  may 
tend  to  show  tiie  degree  of  care  necessary  in 
the  case.  Pacific  R.  Co.  v.  Nash,  7  Kan.  280. 
Indianapolis  Union  R.  Co.  \.  Bocttchcr,  131 
Ind.  82,  28  N.  E.  Rep.  551. 

In  an  action  for  negligently  running  a 
train  against  plaintitl's  horses  and  wagon 
at  a  street  crossing  in  a  city,  evidence  of 
the  number  of  residences  south  of  the  rail- 
road is  properly  admitted,  when  offered  by 
plaintifl,  for  the  purpose  of  showing  the 
exact  situation  and  surroundings,  as  bear- 
ing on  the  question  of  negligence  in  run- 
ning the  train.  jYosler  v.  Chicago,  B.  &->  Q. 
R.  Co.,  73  Iowa  268,  34  .V.  Jf\  Rep.  8 50. 

It  was  competent  for  plaintifT  to  show 
that  no  conductors  or  trainmen  w<^re  at  the 
platform  when  she  alighted  to  assi...  passen- 
gers in  alighting,  not  as  a  ground  of  re- 
covery, but  as  showing  the  surroundings. 
Sherwood  v.  Chicago  &<•  IV.  M.  R.  Co.,  88 
Mich.  108,  50  N.  W.  Rep.  loi  ;  former  ap- 
peal 82  Mich.  374,  46  N.  IV.  Rep.  772,. 

The  clothing  of  one  injured  i)y  being  run 
over  by  a  street-car  is  competent  evidence 
in  an  action  therefor,  when  it  tends  to  es- 
tablish any  controverted  fart  in  issue.  Smn 
V.  Southern  R.  Co.,  108  Mo.  142,  18  S.  IV. 
Rep.  1007. 

The  plaintiff  may,  for  the  purpose  of 
showing  how  she  received  the  injuries,  tes- 
tify as  to  the  construction  of  tiie  car,  and 
the  position  in  which  she  was  at  the  time 
of  the  accident.  Lakin  v.  Oregon  Pac.  R. 
Co.,  34  Am.  &>  Eng.  R.  Cas.  500,  15  (7;yc. 
220,  15  Pac.  Rep.  641. — Rkvikwing  Jewell 
V.  Grand  Trunk  R.  Co.,  55  N.  H.  84;"Little 
Miami  R.  Co.  v.  Wetmore,  19  Ohio  St.  1 10. 

In  an  action  for  injuries  received  from 
being  struck  by  a  locomotive,  evidence  that 
the  plaintiff  was  thrown  by  the  blow  into  a 
ditch,  the  water  in  which  was  deep  en  ..:;'h 
to  drown  a  man,  is  admissible  as  immedi- 
ately connected  with  the  manner  of  the 
infliction  of  the  injury  charged;  and  no 
specific  averment  in   regard  either  to  the 
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ditch  or  water  was  necessary  to  authorize 
its  introduction.  International  &*  G,  N.  K. 
Co.  V.  Jlntt,  6 1  Tex.  4S3. 

Wlicre  several  persons  are  traveling  to- 
getlier,  and  one  of  them  sues  for  an  injury 
while  yettinj;  on  the  cars,  it  is  competent 
for  liiin  to  piove,  by  another  member  of  the 
c(jiiipaiiy,  information  and  directions  which 
lie  g(jt  from  a  train  employe  as  to  how  to 
j;ct  on  the  cars,  the  information  being  ob- 
tained for  tlic  benefit  of  the  whole  company, 
Liaas  V.  Mihuaukee  &-•  St.  P.  R.  Co.,  33  Wis. 
41. 

The  declaration  of  the  person  injured, 
made  at  the  moment  of  the  accident,  that 
slic  alone  was  to  blame  for  it,  should  have 
been  permilted  to  have  been  proved  as  part 
of  tile  res  gtst<T,  Dc  Ma/ty  v.  Morgan's  L. 
<S-  T.  A\  (S^'  S.  Co.,  58  Am.  6^  Eng.  A'.  Cas. 
448,  45  La.  .'i/in.  1329,  14  So.  Rep.  61. 

Where  a  person  is  killed  by  a  moving 
train,  which  passes  partially  over  him  before 
it  is  stopped,  evidence  as  to  how  he  was 
injured  is  admissible,  as  a  statement  of  part 
of  the  accident,  and  as  tending  to  siiow  his 
position  when  struck.  Oldenburg  v.  Nenu 
Yorl;  C.   &-  II.  R.  R.  Co.,  29  A^.    1^  S.  R. 

S36, 9  A',  y.  Siipp.  419. 

In  an  action  by  an  injured  passenger,  the 
evidence  sho\ved  ''.jat  he  had  no  external 
injuries  except  a  slight  bruise,  but  had  been 
in  bed  e\er  since  the  accident,  covering  a 
peii(jd  of  several  months;  and  in  describing 
i)is  injuries  he  stated  without  objection  that 
he  was  taken  home.  Held,  that  it  was 
l)ro|)cr  f(;r  him  to  further  state  that  he  had 
a  \\\U-  and  two  children,  the  latter  too 
young  to  be  witnesses,  not  for  the  purpose 
(if  increasing  the  damages,  but  as  tending 
t)  siiDW  wiiy  the  meinber.s  of  his  family 
v.cie  not  called  as  witnesses,  and  that  his 
■"lUged  illness  was  not  a  siiam.  Southern 
i\:c.  Co.  V.  Rauh,  49  Fed.  Rep.  696,  7  U.  S. 
App.  S4,  I  C.  C.  A.  416.— Distinguishing 
I'tiinsylvania  Co.  v.  Koy,  102  U.  S.  460. 

PiaintilT  sued  for  being  ejected  from  a 
street-car  for  a  failure  to  pay  additional  for 
packages  which  he  carried,  under  a  rule  of 
tiie^  company  requiring  an  extra  charge  for 
packages  "  too  large  to  be  carried  on  the 
lap  of  the  passenger  without  incommoding 
others."  Held,  that  evidence  of  the  number 
of  passengers  in  the  car  at  the  time  was  ad- 
nnssii)le,  although  not  bearing  directly  upon 
the  question  of  the  plaintiff's  right  to  ride 
without  paying  additional  fare,  but  as  being 
descriptive  of  the  situation.     Morris  v.  At- 


lantic Ave.  R.  Co.,  40  Am.  &^  Eng.  R.  Cas, 
677,  116  JV.  y.  552,  22  JV.E.  Rep.  1097,  27 
JV.  y.  S.  A'.  667 ;  reversing  5  A^.  y.  S.  R.  874. 

A  witness  was  permitted  to  testify  that 
he  "  looked  about  and  saw  hair  on  the  ties, 
— the  first  tie  had  a  lot  of  hair  on  it,  and  the 
second  one  not  so  much,  and  so  on  " — as 
indicating  that  the  injured  cow  had  been 
pushed  along  the  railioad  track  by  the  com- 
pany's engine.  Held,  not  error.  Central 
Branch  U.  P.  R.  Co.  v.  But  man,  22  Kan, 
639- 

77.  Results  of  subsequent  expcri- 
lueiits. — Where  the  point  in  issue  is 
whether  a  car  moving  slowly  down  an  in- 
clined plane  with  brakes  set  would,  when 
the  brakes  were  suddenly  loosed,  jump  or 
spring  forward,  it  is  error  to  exclude  from 
the  evidence  the  result  of  an  experiment 
made  at  the  same  place  and  under  the  same 
conditions.  Chicago,  St.  L.  &»  P.  R.  Co.  v. 
Champion,  (/nd.)  32  Al.  E.  Rep.  874. 

In  an  action  for  an  injury  at  a  crossing, 
while  driving  a  team  at  a  walk,  the  evidence 
showed  that  trains  on  defendant's  road 
could  have  been  seen  when  plaintiff  was 
crossing  the  track  of  another  road  a  short 
distance  away.  Held,  that  evidence  of  e.x- 
perinients  of  how  long  it  would  take  a  team 
of  horses  to  walk  the  distance  between  the 
two  tracks  was  admissible,  both  for  the 
purpose  of  showing  ho-.v  fast  plaintiff  was 
driving,  and  how  fast  the  train  was  run- 
ning. Nosier  v.  Chicago,  B.  &'  Q.  R.  Co., 
73  hnva  268,  34  A'.  IV.  Rep.  Sso.—DiSTlN- 
GUISHINO  Klaiiowski  v.  (iraiid  Trunk  R. 
C:).,  64  Mich.  279,  31  N.  W.  Kcp.  275. 

After  the  testimony  of  defendant's  station 
agent,  where  the  accident  occurred,  that  he 
had  held  such  position  prior  to  the  time  of 
the  accident  and  up  to  the  time  of  trial, 
and  did  not  know  oi  any  change  in  the 
switch  in  question  having  been  made,  one 
of  the  plaintiff's  attorneys  was  permitted  to 
testify  as  to  the  result  of  his  measurements 
of  the  distances  between  the  rails  at  the 
switch  fourteen  months  after  the  accident, 
and  of  experiments  made  by  him  in  placing 
his  foot  between  the  rails,  ind  showing 
where  the  foot  could  be  caught  and  where 
not,  the  shoe  worn  by  the  intestate  being 
befo.c  the  jury  at  the  time.  Held,  that  the 
evidence  was  competent.  Brooke  v.  Chi- 
cago, R.  I.  &•  P.  R.  Co.,  81  Jmva  504,  47  A'. 
IV.  Rep.  74.— Criticising  Klanowski  v. 
Grand  Trunk  R.  Co.,  64  Mich.  279,  31  N. 
W.  Rep.  275. 
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Tlie  defendant  called  a  witness  wlio  had 
niad.'  an  experiment  to  see  liow  a  person 
placed  t>n  liie  step  of  a  car,  as  the  jjIaintitT 
in  lii-i  tir^liiiiony  descriljcd  hiMis(;lf  to  be 
plared,  would  f.ill  upon  the  car  liein^'  siid 
deiily  siarlcd.and  ihi;  witness  testititil  tliat 
the  f.dlini,'  was  in  a  direction  dilfecent  fnjin 
tliai  testilied  t<>  by  llio  plainliir.  //</(/. 
competent  evidence  for  liii:  ir.yto  consider 
in  deterininint,'  on  the  coiljcI  of  evidence 
as  to  the  manner  in  whicii  the  accident 
iia]i|iened.  Gilhdrt  v.  Tliird  Ai'c.  R.  Co.,  22 
/,  &-S.  270,  8  X.   V.  S.  A\  152. 

Wiiere  evidence  was  f^iven  on  the  trial  (A 
statements  made  by  the  deceased,  that  at 
t!ic  time  of  the  injury  his  boot  froze  to  the 
rail,  and  he  was  unable  to  pull  it  away,  the 
court  ])roi)crly  refused  lo  |)crmit  a  witness 
to  testify  that,  after  the  statements  were 
made  in  his  iieariuLj  by  the  deceased,  he 
experimented  and  f-miid  that  the  weather 
liad  tiie  sanieeilect  on  his  boot,  it  not  being 
siiown  that  the  experiment  was  made  under 
the  same  c;onditions  that  existed  when  the 
injury  tool  ])lacc.  Lii/^'f  I'lric  &'  \V.  R.  Co. 
V.  Aliii^g.  132  Ind.  16S,  31  ^V.  E.  Rep.  564.— 
Foi.i.cnviNO  Com.?/.  V'  ler,  120  Mass.  188; 
Kidt  V.  Cutter,  127  Miss.  522  ;  State  v.  Jus- 
tus, II  Orej^.  178. 

78.  Kiih's  aiid  requisitions  «>t'ot]icr 
<'«uiipaiii<'s.  -Tlie  custom  of  oilier  rail- 
ways is  lej^al  evidence  to  go  to  the  jury 
upon  the  question  of  negligence  in  sending 
out  water  trains  without  a  conductor,  t(j  be 
given  such  weight  as  tiie  jury  see  proper  to 
give  it.  Gulf,  C.  6-  S.  F.  R.  Co.  v.  Har- 
riett, 80  Tex.  73,  15  S.  1 1'.  Rep.  556. 

Wiiere  an  employe  of  one  company  is 
killed  while  working  at  a  place  where  there 
are  joint  tracks  belonging  to  several  c(jm- 
panies,  evidence  of  the  rules  and  regulations 
of  the  other  roads  is  admissiijle,  as  they 
necessarily  alTect  the  use  that  defendant 
company  made  of  the  tracks.  C/u'ciitfo,  M. 
&>  St.  r.  R.  Co.  V.  O' Sullivan,  40  ///.  App. 

369- 

Where  one  company  has  the  privilege  of 
using  a  portion  (jf  the  track  of  another  com- 
pany at  a  station,  for  switching  purposes, 
and  is  sued  for  a  personal  injury  while  using 
such  track,  and  charged  with  negligence  in 
not  ringing  a  bell,  evidence  is  not  admissi- 
ble to  show  that  the  company  owning  the 
track  was  in  the  habit  of  ringing  a  bell 
while  running  trains  on  the  same  track. 
Detroit  <S~»  M.  R.  Co.  v.  Van  Steinburg,  17 
Mich.  99. 


Whether  a  railroad  company  has  been 
guilty  of  negligence  in  tlie  use  of  certain 
orders  and  signals  for  the  movement  of  its 
trains  cannot  be  dctcrinined  i)y  |)n)of  that 
another  railroad  company  has  ad(jpt(.-d  a 
dilferent  order  for  the  (ii)eration  of  iis 
trains.  Ilaniiiluil  &*  St.  J.  R.  Co.  v.  l\\iii- 
aley,  y)  Ran.  1,17  I'ae.  Rep.  324. 

71).  ICiih'.s  of  IIk;  foiiipitii.v.— (  d  .\d- 
ntissil)le.  —  ^\\i.-V{i  an  employe  sues  for  a 
personal  injury,  and  the  compan\'  defiMids 
on  the  ground  that  the  injuiy  resulted 
from  the  negligence  of  the  eni^ineer  of  the 
train,  wiio  was  a  fidlow-servant  with  tin; 
l)laintilT,  the  latter  may  prove  a  rule  of  tlie 
company  to  either  discharge;,  suspend,  or 
reprimand  em|)loyes  who  have  been  gniiiy 
of  negligence,  which  had  not  been  enforced 
as  to  the  engineer  in  ([uestion.  .Itilii.wn, 
T.  &-  S.  F.  R.  Co.  V.  Parker,  55  Fed.  Rep 

595- 

A  rule  of  a  company  being  in  evidence 
.which  required  the  conductors  iA  freight 
cars  "to  assist  in  the  shifting  and  making 
U|)  of  trains,"  parol  evidence  is  admissible 
to  show  that  by  the  custtjm  and  usage  on 
the  road  for  many  years,  under  this  rule, 
the  conductors  coupled  and  uncoupled  cars 
on  their  trains  as  part  of  the  duty  thereby 
imposed  on  them.  Afeuipliis  &^  C.  R.  Co.  v. 
Gralhim.  53  ./;//.  &*  Eng.  R.  Cas.  396,  c)\,lla. 
545.  ;o  So.  Rep.  283. 

Tlie  allegations  of  negligence  were  that 
defendant,  by  its  servants,  carelessly  and 
improperly  drove  and  managed  its  locomo- 
tive, and  that  defendant  was  negligent  in 
not  providing  proper  and  suitable  platfoinis 
and  railings  at  the  crossing  or  point  where 
the  injury  was  inflicted.  Plaintiff  gave  in 
evidence  a  rule  of  defendant  f(;r  the  regula- 
tion of  trains  and  engines  at  stations  and 
street  crossings.  Helil,  that  the  rule  was 
pro()erly  admitted,  not  for  the  i)urpose  of 
founding  a  suljstantive  cause  of  jiction  iqion 
its  breach,  but  as  tending,  with  other  evi- 
dence, to  show  negligence  in  driving  and 
managing  the  engine  which  inflicted  tiie 
injury.  Lal:e  Sliore  &-•  M.  S.  R.  Co.  v. 
Ward,  135  ///.  511,  26  yV.  E.  Rep.  520;  af- 
firwiitg  35  ///.  App.  423. 

Evidence  of  the  rule  of  the  railroad  com- 
pany, No.  83,  which  is  a  prohibition  against 
making  "running  switclies,"  was  properly 
admitted,  against  fiefendant's  objection, 
where  plaintiff  offered  to  follow  it  up  by  the 
introduction  of  proof  showing  that,  at  the 
time  when  the  injury  occurred,  the  agents  of 
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rlcffruhml  were  making  a  "  running  switcii." 
Jnil/iiiii'i f  &^  0.  A'.  Co.  V.  Kiiiii,  28  Am,  &' 
Jjii;.  A'.  Las.   jtio,  65  Mtt.  y)^„  5  ^Ul.  A',-/). 

3-5. 
Ill  an  action  for  an   injury  to  a  railroad 

(jii.piuyc,  where  tlie  defendanl  allc-es  liial 
tin;  injury  was  received  in  conse([uen(:t:  u{  a 
violiiliun  of  a  rule  governing  its  etni)li)yes, 
evidence  of  tlie  terms  ol  sucli  rule,  and  of 
fuels  from  wliieii  knowledge  tliereof  may  be 
inferri.(i,  is  adiiiis>il)le,  without  proof  of 
ULlual  ncHice  or  knowledge,  where  the  de- 
fendant has  oltrrcd  prehminary  pmof  that 
biiel)  rule  has  been  cnfoieed  for  several 
years,  and  along  with  oilier  rules  kept  con- 
i-picuously  posted.  Alcorn  v.  L7iii:o_i;o  i5-«  ^/. 
A'.  Co.,  (Mo.)  48  Am.  &»  l£tii,'.  A\  Ca.i.  13.S,  14 
6'.   ;/'.  A'i-/>.  943. 

(2)  Inuiliiihsildc. — Plainlill's  injuries  iiav- 
iiig  been  caused  by  the  sudden  stoppage  of 
tile  hand-car  on  whicii  lie  was  an  employe, 
the  f(jreman  applying  the  brake  without 
notice,  and  there  iieing  no  evidence  that  an 
extra  train  was  heard  or  seen  a[)proaching, 
the  defendant  company  cannot  be  allowed 
to  i)r()vc  that,  by  a  rule  of  the  company,  it 
was  niailc  the  duty  of  the  jjerson  in  charge 
of  the  hand-car  at  once  to  slop  and  remove 
it  from  the  track  when  a  train  was  seen  or 
heard  ap|)roaching.  Kansas  City,  M.  &^  />'. 
A'.  Co.  V.  Crocker,  95  .Ua.  412,  11  So.  Kep. 
262. 

Where  a  witness  testified  that  he  did  not 
know  what  the  rules  of  the  company  were, 
but  proposed  to  state  thai  formerly  he  was 
an  ollicer  of  the  company,  and  that  no  con- 
ductor or  other  olFicer  had  the  rigiit  to 
order  an  employe  to  get  on  or  ofT  a  moving 
train,  and  that  if  such  order  was  given,  the 
employe  would  not  be  recjuired  to  obey  it, 
su(  li  testimony  was  properly  rejected.  Cen- 
tral R.  Co.  V.  Peliray,  71  Ga.  406.— DlSTlN- 
orisiiKD  IN  Cleorgia  K.  Ccj.  v.  Rryans,  77 
Ga,  4:9. 

Where  the  proof  tended  to  show  that  no 
agent  was  ke|)t  at  a  station  where  an  acci- 
dent occurred,  e\iflence  of  the  company's 
rules  relating  exclusively  to  the  duty  of 
such  agent  is  improperly  admitted.  Hewitt 
V.  /•//■;//  &^  1\  M.  li.  Co.,  31  Am.  &^  Eni;.  R. 
Cos.  249,  67  Mich.  61,  II  West.  Rep.  148,  34 
N.  W.  Rep.  659. 

The  mere  supposition  or  "general  under- 
standing" of  its  employes  is  not  competent 
evidence  of  the  existence  of  a  rule  of  a  rail- 
way company.  James  v.  Nortliern  Pac.  R. 
Co.,  46  Minn.  168.  48  A'.  W.  Rep.  783. 


Certain  "train  rules"  made  by  the  de- 
fendant and  another  company,  regarding  a 
track  used  by  llicm  juiutly,  but  iwd  liun(;r<'(! 
miles  di.ilani  from  the  plai  e  wheie  the  injury 
occurred  //t'/i/,  irrelevant  and  inadmissible. 
Mooily  V.  Vacljic  R.  Co.,  6>S  Mo.  .170. 

KO.  iSJ};naiK  at  rrossings,*-- Where 
plai  T,  who  was  driving  in  a  wagon  with 
sever.il  (AJier  persons,  sues  for  an  injury  at 
a  crossing,  and  alleges  that  ob'^truclidiis 
existed,  previnting  an  approaching  train 
finm  being  seiniiniil  lie  w. is  almost  upon 
the  track,  ami  the  cnmpany  charges  Cdii- 
tributoiy  negligence  in  his  failing  lo  stop, 
look,  and  listen,  it  is  (oinijctent  for  plaintilT 
to  piove  that  the  oiIk  r  i)ersoiis  in  the 
wagon  did  n<)t  nuike  any  outcry  indicating 
im  approaching  train,  7'e.vas  &^  I'.  R.  Co. 
V.  Xelson,  50  /■'(■(/.  Rep.  .Si  4,  2  I'.  -S'.  .Ipp.  21  3, 
I  C.  C.  A.  688. 

In  an  action  for  negligently  injuring 
plaintill  while  crossing  its  track  with  his 
wagon  at  a  place  where  it  intersected  a 
road,  evidence  that  the  road  was  not  as 
wide  or  in  as  g(jod  condition  as  it  was  prior 
to  the  construction  of  the  railroad  is  ad- 
missible for  the  piir[)ose  of  aiding  in  the 
measurement  of  the  vigilance  lo  which  the 
railnjad  ''.nd  its  employes  are  to  be  held  in 
the  use  of  signals  and  the  oiieratinn  of 
trains  in  tlieir  ai)|)ii)a(h  to  and  passage  over 
the  crossing.  I'unston  v.  Cltlcai^o,  R.  I,  &■• 
J'.  R.  Co.,  14  Am.  &^  J^-n^;.  R.  Cas.  640,  61 
Io7va  452,  16  A'.   IV.  Rep.  518. 

Where  cattle  lawfully  up<m  a  highway  are 
killed  by  an  engine  at  a  crossing,  e\ii''  "ce 
that  the  employes  of  the  railway  omitted  to 
ring  a  bell  or  blow  a  whistle  before  reaching 
the  crossing,  as  required  by  statute,  is  com- 
petent. Palmer  v.  St.  Paul  <S-"  1).  R.  Co., 
35  Am.  &>  Kng.  R.  Cas.  447,  38  Minn.  415, 
38  N.   W.  Rep.  100. 

In  an  action  for  injuries  to  plaintiff's 
team  by  one  of  its  trains  by  reason  of  the 
failure  to  ring  the  beil  of  the  locomotive 
within  eighty  rods  of  the  crossing,  evidence 
to  show  ccjnnection  between  such  failure  to 
ring  the  bell  and  the  injury  to  the  team  is 
irrelevant  and  unnecessary.  Kelly  v.  Chi- 
ca^ro  &^  A.  R.  Co.,  88  A/o.  534. 

Evidence  that  a  woman,  injured  by  a 
street-car,  was  crossing  the  street  at  the 
time  of  the  injury  at  a  place  not  generally 
used  as  a  crossing  and  where  it  was  unusual 

*  Evidence  as  to  signals  at  crossings,  see  note, 
32  Am.  &  E.NG.  R.  Cas.  6. 
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for  a  woman  to  cross,  while  not  competent 
In  an  action  by  her  fur  sucli  injury  to  show 
contriiiiitory  nc^lij^ence  on  licr  part,  is  ad- 
niib:iiljle  f(jr  tile  purpose  of  siiowing  tliat  a 
greater  (le;;rce  of  care  aiui  caution  was  re- 
quired of  lier  tlian  would  hav;  Ijeeii  re- 
(piiicd  liad  slie  ( rossed  at  tiie  usual  place 
it'll  llie  injury  find  occurred  there,  Hcitry 
..  i'.i.ind  Ave.  R.  Co.,  113  Mo.  525,  21  S.  //'. 
A'/'    JI4. 

\'v  iierc  ail  injury  was  caused  by  backinp  a 
frei;;!]!  train  oil  the  i)ul)lic  street  of  a  city, 
uw  a  dark  nij^lit,  and  no  (l;i<;inau  was  jires- 
eni  at  the  crossiii}!;,  that  fact  is  coinpilent 
to  be  snhiniUed  t(j  ilu:  jurv,  where  it  is  also 
shown  that  no  one  was  on  the  rear  end  of 
ihe  trail),  and  no  signal  or  warninj^  was 
fjivcii  before  bacUinsj;  tlie  train.  Union  I'ltc. 
J\.  Co.  V.  Iliiiry,  ->fi  Kan.  565,  14  J\ic.  h'i:/>.  i. 

In  ail  action  for  injuries  resullin;i;  from  a 
coIlisi(jn  at  a  street  crossins;,  evidence  that 
a  ll.i^'iiian  liad  alway.s  been  kept  at  the 
crossing,  and  that  he  was  aljsent  at  the  lime 
of  the  accident,  is  coinpeicnt,  as  bearing 
up'in  the  ipiestion  whether,  under  all  the 
circumstances,  defendant  ran  and  managed 
iis  train  with  the  requisite  c:ar(!  aiitl  pru- 
dence. M,  uralh  v.  A'nu  York  C.  <5-  //.  /\. 
A'.  Co.,62  N.  v.  522.— Revikwing  Heisie- 
gel  7'.  New  York  C.  R.  Co,,  40  N.  Y.  9; 
Grippcn  V.  N(;w  York  C.  R.  Co.,  40  N,  Y. 
34;  Weber  7A  New  York  C.  &  H,  K.  R.  Co., 
58  N.  Y.  451.— .Ai'i'MKi)  IN  Ileancy?'.  Long 
Island  R,  Co,,  9  N.  Y.  S.  R.  707.  Ai'- 
PROVKD  i.N  Hill  IIS  7'.  North  Chicagu  Rolling 
Mill  Co.,  65  Wis.  312.  Disiixouisiir.i)  in 
Nary  v.  New  York,  O.  &  W.  R.  Co.,  2<)  N. 
Y.  S.  R.  630,  9  N.  Y.  Supp.  153.  Foi.LOWKD 
IN  Hougiikirk  v.  Delaware  &  H.  Canal  Co., 
92  N'.  Y.  219,  44  Am.  Rep.  370.  QuoTKi)  in 
He(idles7'.  Chicago  &  N.  W.  R.  Co.,  39  Am. 
&  Kng.  R.  Cas.  645,  74  Wis.  239,  42  N.  W. 
Rep,  237,  Ri:vii:wi;iJ  in  Pittsburgh,  C.  &  St. 
L.  R.  Co.  V.  Yundt,  3  Am.  &  ling.  R.  Cas. 
502,78  Iml.  373,  41  Am.  Rep.  580;  Semel 
V.  New  York,  N.  H.  ct  H.  R.  Co.,'9  Daly  (N. 
Y.)  321  ;  Wright  v.  Third  Ave.  R.  Co.,  27  N. 
Y.  S.  R.  523,  5  N.  Y.  Supp.  707  ;  Shepard 
V.  New  York  C.  Si  H.  R.  R.  Co.,  44  N.  Y.  S. 
R.  816,  18  N.  Y.  Supp.  665. 

Railroad  ctjinpaiiies  are  not  bound  to 
station  flagmen  at  crossings.  So  where  a 
company  is  sued  for  killing  a  boy  at  a 
crossing  where  there  is  no  flagman,  evidence 
is  not  admissible  that  the  company  kept 
flagmen  at  other  crossings.    McPAt/lips  v. 


Ni'w  Vorl',  N.  It.  &*  //.  R.  Co.,  12  Daly  (JV. 

y.)  3«S' 

Where  a  company  is  sued  for  an  injury  at 
a  crossing  it  is  competent  to  prove  that  the 
road  was  not  fenced,  and  had  no  gale  nor 
flagman  at  the  crossing,  though  tlu;  law  did 
iKjl  recpiire  such  things  to  be  provided  ;  but 
the  evideiui;  is  admissibL'  fur  the  [jurjiose 
of  showing  all  the  surrr  iinding  facts.  Cit/n- 
niin^  V.  Ihooklyn  City  K.  Co.,  24  A'.  1'.  ,S",  A'. 
718,  52  Jiiiii  613,   1  Sih>.  Sii/>.  Ct.  327,  5  A'. 

V.  Snjip.  476, 

81.  .SiilliciviK*}'  ol'  evidence  (o  go 
to  llH' Jiir.v.  if  there  be  any  evidence 
from  which  the  jury  may  honestly  lind 
negligence  on  the  part  of  the  defendant, 
there  is  no  error  in  allowing  them  to  ccai- 
sider  it,  although  it  nmy  not  be  of  such 
character  as  to  convince  all  miiuls  that 
snch  negligence  was  committed,  llaltiniorc 
&*  O.  A'.  Co.  V,  KiYily,  49  .hu.  &^  A'nx.  A'. 
Ctis.  124,  75  .!/(/,  320,  23  A/i.  i\f/>.  643, 

812.  Tiiblcs  of  iiUM-talHy.  — Standard 
life  tables  may  be  introiluced  to  show  the 
probable  duration  of  the  life  of  one  injured 
by  a  railway  company,  on  the  cpiestion  of 
comi)cnsalion  for  permanent  injury,  or  to 
show,  in  case  of  death,  the  exi)ectancy  of 
life  at  the  time  of  receiving  the  injury. 
Loiiisvill,-,  N.  A.  &^  C.  A\  Co.  v.  J/i//,r. 
(ln,L)  5.S  Am.  &^  Kn^i^.  A'.  Cas.  304,  37  A'.  A", 

8.'{.  Upon  tlie  (|He.stioii  ol'(laiiia;;os. 

— Where  the  action  is  to  recover  damages 
for  the  construction  and  operation  of  a  rail- 
road ill  close  pro.ximity  to  a  hotel,  evidence 
of  a  loss  of  business  or  [)atronage  of  the 
hotel  is  admissible  only  so  far  as  it  aids  the 
jury  in  determining  the  weight  of  flirect 
evidence  of  a  depreciation  in  the  value  of 
the  ])roperty.  I.ajiin  v.  Cliictxgo,  JI'.  (S-*  A'. 
A'.  Co.,  33  A'tv/.  AV/.  415. 

Kvidence  as  to  the  noise  of  passing  trains, 
and  as  to  the  inconvenience  and  intcrruiitioii 
in  the  use  of  the  property  resulting  from 
the  ordinary  operation  of  defendant's  roarl 
— //<•/(/ competent,  as  bearing  upon  the  ques- 
tion of  the  diminished  value  of  the  proper- 
ty caused  by  the  construction  of  the  road 
across  the  same,  /i/itf  Eitrtli  County  v.  St. 
Piiul&^  S.  C.  A\  Co.,  10  Aw.  &>  En^.  A\  Cas. 
209,  28  3/i/in.  503,  II  A\  If.  Rep.  73. 

Where  the  action  is  for  flooding  laiul  and 
leaving  a  deposit  of  sand  thereon,  evidence 
of  the  cost  of  removing  the  sand  is  admis- 
sible (or  the  purpose  of  proving  the  amount 
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of  damajfcs.  Triniiy  &*  S.  A\  Co.  v.  Sc/w 
fiM.  72  Tix.  496,  10  .V.  IV.  Rep,  575. 

/'.  Increased  Precaution  after  Accident. 
«4.  Ill  KTiUTiil.t'  — (I)  Ai/wissiVt.—  U 

ihcie  be  evidence  of  a  condition  sliorllv 
aticr  an  injury,  dilterent  from  tliat  claimed 
Vi  exist  at  ilie  time  of  the  injury,  it  is  com- 
|i("cnt  to  siiow  iluit  siu  li  condition  was  a 
ilian','cd  one,  iiKule  hettt.r  or  worse  after  the 
injury,  l)y  lejjair,  accident,  ov  other  cause. 
l\\i/i<is/i  A'.  Co.  V.  Kiiiw,  42  ///.  ^lf)p.  21Z. 

lA'ideiicc  that  tile  coiiiiiany,  immediately 
alter  an  accident  at  a  street  ciossing, 
adapted  certain  precautions  to  prevent  sim- 
ilar accidents,  is  admissible  to  prove  that 
such  precautions  would  have  been  proper  at 
and  prior  to  the  accident,  and  that  the 
omission  of  them  was  ne.nlij'ence.  Slh\lwr 
V.  .SI.  J\xi,l,  M.  C-r-  ,]/.  A'.  Co.,  2  Am.  ^-.  A;/.-. 
A'.  Las.  1S5,  2S  Minn.  103,  9  N.  W.  R,p, 
575. 

In  an  action  for  an  injury  caused  hy  he- 
iiit,'  thrown  from  a  car  at  a  sliaip  curve, 
evidence  that  since  the  accident  the  cotn- 
Jiany  has  altered  the  curve,  is  atlmissiblc. 
A:ij;iistti  &•  .v.  /i',  Co.  V.  AVy/-,  55  Ca.  126. 

I'A-ideiK  e  to  show  tiiat  a  car  used  by  the 
defendant,  a    railroad,  and    known    as  the 
Haldwin  locomotive  car,  becau.se  of  it.-,  dan- 
J^ennis   character  had   been   abandoned   by 
the  defendant  and  by  railroads  ijenerallv,  is 
competent  to  show  knowledt;c,  on  the  part 
of  the  defenflant,  of  such  dangerous  cliar- 
a(  ter  of  the  car.     Cranf  v.  A/is.u>nri  Par.  A\ 
Co.,  2%,  A>n.^-s  /ui,^r_  /,._  Cos.  440.  H7  J/o.  5S8. 
Where  a  company  is  charged  with  negli- 
frenc;  in  not  employing  a  sutricient  number 
of  switchmen  at  a  yard,  which  leads  to  an 
accident,  eviflence    is   admissible    that  the 
company  employed    an    additional  switch- 
man immediately  after  the  accident.     //,ir- 
ryy  v.  .W-w  York  C.  6-  //.  R.  R.  Co.,  10  II „n 
(.\'.J-.)556. 

Where  a  passenger  sues  for  an  injury  re- 
ceived by  reason  of  a  defective  sidewalk 
al<nig  the  side  of  defendant's  station,  evi- 
dence that  the  coiupai'v  subs(iquently  re- 
paired the  sidewalk  is  admissible  foi'-  the 
I)urj)ose  of  showing  that  it  controlled  it. 
Holnnan  v.  A\w  York  C.  <S-  //.  R.  R.  Co.,  47 
Hiin  429,  14  N.  V.  S.  R.  454. 


Alterations  after  accident.  Additional  safe- 
Kuar.ls.  See  note,  16  Am.  &  Enc.  R.  Cas.  345. 
I'ljiiiy  to  employe,  by  defective  appliances. 
LvKlonce  of  substitution  of  new  appliance  after 
the  accident,  see  48  Am.  &  Eng.  R.  Cas.  2i8. 
abslr.  ' 


On  a  question  of  ncKliRencc.  cvicience 
was  proper  that  the  next  day  after  the  acci- 
dent  the  agent  of  the  company  telegraphed 
to  the  suijcrintendent  that  the  |.latlorin 
shoul'i  ')e  removed,  and  it  was  removed  the 
next  (lav  l'cint.sylvania  R.  Co.  v.  //,//,/,;. 
son,  51  Pa.  .St.  31s.-Ckiticisi.,ij  in  Nalley 
V.  Hartford  Carpet  Co.,  51  Conn.  524,  to 
An).  Kep.  4^, 

In  an  action  for  death  f)y  negligence  from 
cars  striking  a  carl  on  sc  ales  near  a  railroad 
track,  evidence  was  ijroper  that  after  the 
accident  the  track  was  removed  to  a  greater 
distance.  If  the  track  was  too  near  the 
scales  a  higher  degi.e  of  care  was  neces- 
sary to  avoid  tlie  a,  cident.  f/V.v/  C/u-s/,r 
<&-  /'.  R.  Co.  v.  Mi  hJivee,  67  I'a.  St.  311.— 
Ckiticiski)  in  Nalley  v.  Hartford  Carpet 
Co.,  51  Conn.  524.  50  Am.  Rep.  47.  Imjl- 
LOWKU  l.\  KMly  7'.  Southern  Minn.  R.  Co., 
6  Am.  &  Eng.  R.  Cas.  264,  28  Minn.  .jS. 

The  injuries  comjihiined  of  wcic  caused 
by  the  alleged  incapacity  of  a  passageway 
f(jr   water,   and    the   court    permitted    the 
plaintill    to    introduce   evidence   to    prove 
that  the  defendant,  after  the  accident  oc- 
curred, enlarged  the  capacity  of  sudi  water- 
way.     Held,  that  this  evidence  did   not,  of 
itself,  ijrove    negligence,  nor   that    the   de- 
fendant had  notice  of  the  jnsiifliciency  of 
the    waterway    prior    to   the   accident,  nor 
th;it  it  might  have  had  such  notice  by  the 
exercise  of  reasonable  diligence,  nor  that  it 
did    not   exercise   such    diligence;    but.   at 
most,  it  only  tended  to  jirove,  by  way  of  ad- 
mission on  the  part  of  the  defendant,  tliat 
the  waterway  was  originally  too  small ;  and 
the  introduction  of  such  evidence  for  this 
purpose  was  not  erroneous.     St.  Louis  iS-»  .S'. 
F.  R.  Co.  V.  Weaver,  28  Am.  &^  lint;.  R.  Cas. 
341.  35  A'"'/,  412.  II  Pac.  Rep.  40s!— Di.sAP- 
i'KoVKi)  IN  Columbia  &  P.   S.    R.  Co.  v. 
Hawthorne,  144  V .  S.  202. 

(2)  ///<^//,7/j-,)/M.— Where  a  comjiany  is 
charged  with  negligence  wliicli  leads  to  a 
personal  injurv,  (ordinarily,  evidence  of  sub- 
secpient  arlditional  r)recautions  taken  to 
prevent  injuries  from  the  same  cause  is  not 
admissible.  Cleveliiml,  C,  C.  6^  St.  L.  R, 
Co.  v.  Doerr,  41  ///.  App.  530.— Rkvikwing 
Hodges?/.  Percival,  132  111.  t^^.—Ctilf,  C.&^ 
S.  F.  R.  Co.  V.  Com p ton,  44  Am.  &^  ling'.  R. 
Cas.eyj,  75  Tex.  667,  13  ..V.  VV.  Kep.  667. 

Where  a  corporation  is  sued  for  an  injury 
alleged  to  have  resulted  through  its  failure 
to  provide  certain  safeguards  for  the  pro- 
tection of  employes,  evidence  is  not  admis-      ' 
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sible  to  show  that  it  provided  the  safeguards 
subsequent  to  the  injury.  iWtlUy  v.  Hart- 
ford Carpc-t  Co.,  51  Ci'int.  524,  50  Am.  Rep.  47. 
— Ari'RoviNG  Morse  v.  Minneapolis  A  St. 
L.  R.  Co.,  30  Minn. 465.  Ckhici.sing  Penn- 
sylvania R.Co.  V.  Henderson,  51  Pa.  St.  315  ; 
West  Chester  &  P.  k.  Co.?'.  McElwee,  67 
P.I.  St.  311;  McKee  v.  Bidwell.  74  Pa.  St. 
218;  O'Leary  v.  Mankato,  21  Minn.  65; 
Plielp.s  V.  .Mankato,  23  Minn.  276;  Kelly  ^'. 
Soutiunn  Minn.  R.Co.,  28  Minn.  98.  Re- 
viewing Dougan  V.  Chainplain  Transp.  Co., 
56  N.  Y.  I  ;  Salters  v.  Delaware  &  H.  Canal 
Co.,  3  Hnn  33S  ;  Kini^  7'.  New  YorkC.  &  \\. 
R.  R.  Co.,  4  Ilun  776;  P.aird  v.  Oaly.  68  N. 
Y.  551  ;  Payne  v.  Troy  6:  13.  R.  Co.,  9  Hun 
526;  Sewell  T'.  Cohoes,  11  Hun  630;  Morrell 
V.  Peck,  24  Hun  37;  Hudson  v.  Chicago  & 
N.  W.  R.  Co.,  59  lowM  581  ;  Cramer  v.  Hur- 
lington,  45  Iowa  627. — Alcorn  v.  Cliico^o  Sr* 
A.  R.  Co.,  (Mo.)  48  Am.  &oEii^^.  R.  Cas.  138, 
14  .V.  W.  Rep.  943.  S,r//t-r.i  v.  Dchi-,t<are  &^ 
H.  Caitd/  Co.,  3  Hint  (A'.  1'.)  338.  5  T.  &^  C. 
559.  —  Rkviewkd  in  Nalley  v.  Hartford 
Carpet  Co.,  51  Conn.  524,  50  Am.  Rep.  47; 
Payne  v.  Troy  &  B.  R.  Co.,  9  Hun  526. 

In  an  action  for  personal  injury  occa- 
sioned by  an  accident  to  a  bridge  on  a 
railway,  it  is  error  to  admit  evidence  on  the 
part  of  the  plaintiff  going  to  show  that  in 
the  reconstruction  o\  the  bridge  longitudi- 
nal i)races  were  used  where  none  had  been 
used  before.  /s,iiu.<;  v.  Southern  l\ic.  Co., 
49  Fed.  Rep.  797.— Quoting  Morse  v.  Min- 
neapolis &  St.  L.  R.  Co.,  30  Minn.  465,  16 
N.  \V.  Rep.  358  ;  Terre  Haute  &  I.  R.  Co. 
V.  Clem,  123  Ind.  15,  23  N.  li.  Rep.  965. 

Where  a  street-car  company  is  sued  for  a 
personal  injury  for  failing  t(j  maintain  the 
street  in  proper  repair,  and  the  company  in- 
trcxluces  evidence  to  sliow  that  no  repairs 
had  been  made  since  the  accident,  it  is  not 
adniissii)le  for  the  plaintiiT  in  rebuttal  to 
prove  by  a  witness  the  condition  of  the 
track  shortly  before  the  accident.  Jixcques 
V.  Bridgeport  Horse  R.  Co.,  41  Conn.  61. 

Where  one  of  the  acts  of  negligence  al- 
leged is  permitting  a  building  to  remain 
near  a  crossing  at  the  time  of  the  accident, 
which  allegation  is  not  well  founded,  but 
the  jury  are  not  instructed  to  that  elTcct,  it 
is  error  to  admit  evidence  of  the  removal  of 
the  building  by  the  railroad  company  after 
the  accident.  Thompson  v.  Toledo,  A.  A.  &* 
N.  M.  R.  Co.,  91  A/uh.  255.  SI   //.  M\  Rep. 

995- 
Where  a  passenger  sues  for  an  injury  to  his 


elbow  while  resting  on  the  sill  of  a  car  win- 
dow, by  striking  the  boards  on  the  side  of  a 
wooden  bridge,  which  had  become  warped 
and  loose,  the  fact  that  the  company  had 
subsequently  replaced  the  bridge  with  an 
iron  one  which  was  wider  and  wifer,  cannot 
be  considered  ujion  the  question  of  the 
company's  negligence  in  maintaining  tlie  old 
bridge.  Dole  v.  Delaware,  L.dr*  W.  R.  Co. ,  73 
N.  1'.  46S.— Ri;viKWi;i)  in  Francis  v.  New 
York  Steam  Co.,  114  N.  Y.  3S0,  21  N.  E. 
Rep.  9S8,  23  N.  Y.  S.  R.  543. 

Where  a  passenger  sues  for  an  injury  re- 
ceived by  slipping  and  falling  on  ice  on  a 
station  platform,  evidence  is  not  admissible 
to  show  that  the  company  put  sand  or  ashes 
on  the  ice  after  the  accident.  (Macomber, 
J.,  dissenting.)  Simpson  v.  Manhattan  R. 
Co.,  17  N.  v.  S.  R.  OS,  I  A'.  ]'.  Siipp.  O73. 

In  a  suit  for  damages  from  an  overflcjw 
upon  the  plaintiff's  lands,  caused  by  a  rail- 
way track,  it  was  error  to  admit  evidence 
against  the  railway  that  in  reconstructing 
the  track  after  the  overflow  the  culverts 
were  improved  in  construction  and  capac- 
ity. Gulf,  C.  &>  S.  F.  R.  Co.  V.  J/cCoToan, 
73  ^■'■■i'-  355.  >'  5.  jr.  Rep.  336. 

85.  I>iiiiiiiuti<»ii  oi*  spocd.— It  is  ad- 
missible to  prove  that  after  a  homicide  the 
engines  of  a  comiiany  were  run  more  slowly 
along  the  street  which  was  the  scene  of 
the  accident.  Sa^'annah,  J'.  i'>-»  l\'.  A'.  Co. 
v.  Flannagan,  39  Am.  &^  Fug.  A'.  Cas.  661. 
82  Ga.  579,  9  .S'.  F.  Aep.  471.  Contra  see 
Baird  V.Daly.  68  A'.  1'.  547.~RF.viEWKn  IN 
Nalley  v.  Hartford  Carpet  Co.,  51  Conn.  524, 
50  Am.  Rep.  47. 

8(J.  Ol"  rc'|mir.s. —  (i)  Admissible.  — 
W'iiere  a  company  is  charged  with  negli- 
gence in  allowing  its  freiglit  yard  to  be  out 
of  repair,  whereby  the  mule  of  a  person  de- 
livering freight  is  injured,  it  is  proper  to 
allow  evidence  of  re[)airs  after  the  accident. 
Whether  they  should  have  been  made  be- 
fore, or  were  rendered  necessary  by  the 
accident,  was  a  question  for  the  jury.  6V;;- 
tral  R.  Co.  v.  Gleason,  6<)  Ga.  200. 

Where  an  einployi'  is  injured  while  oper- 
ating a  machine,  evidence  that  it  was  re- 
paired shortly  after  the  accident  i.5  compe- 
tent as  tending  to  show  that  it  was  unsafe 
at  t.ic  time  of  the  accident.  Atchison,  T.  &* 
S.  F.  A\  Co.  v.  McKee,  yj  Kan.  592,  1 5  Pac. 
Rep.  484. 

Where  a  company  is  sued  for  starting  a 
fire  by  sparks  from  its  engine,  and  the  evi- 
dence tends  to  show  that  tiie  burner  was  in 
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a  defective  condition,  it  is  proper  to  show 
that  a  change  had  subsequently  been  made, 
and  that  the  dangerous  emission  of  si)arks 
ceased.  Alpern  v.  Cfutrchill,  53  Midi.  607, 
19  .v.  If.  Kfp.  54(;.— Following  Lehigh 
Valley  H.  Co.  v.  McKeen,  90  Pa.  St.  122. 

In  an  action  for  injuries  resulting  from 
the  alleged  negligence  of  a  company  in  neg- 
leciing  to  maintain  in  a  safe  condition  a 
highway  crossing,  in  not  replacing  a  plank 
whicli  liad  been  removed,  it  was  proper  to 
allow  i>laintir(  to  prove  that  after  the  injury 
defendant  repaired  tlie  crossing  by  replac- 
ing the  plank.  KcUy  v.  Southern  Minn. 
K.  Co.,  6  Am.  &^  Eng.  K.  Cas.  264,  28  Minn. 
98,  9  N.  W.  Kcp.  588.— Following  West 
Chester  &  P.  R.  Co.  v.  McEhvec,  67  Pa.  St. 
311;  O'Leary  7'.  Mankato,  21  Minn.  65; 
Plieljis  V.  Mankato,  13  Minn.  276.— Ckiti- 
cisi;i)  I.N  Nalley  v.  Hartford  Carpet  Co.,  51 
Conn.  524,  50  .'\m.  Rep.  47;  Hudson  z'.  Chi- 
cago &  N.  \V.  R.  Co.,  8  Am.  cS:  Eng.  R.  Cas. 
464,  59  Iowa  581.  FoLLowKi)  in  Kolsti  7/. 
Minneapolis  &  St.  L.  R.  Co.,  19  /VnL&  Eng. 
R.  Cas.  140,  32  Minn.  133,  19  N.  W.  Rep. 
655.  Not  FOLLOWKI)  in  Shinners  v. 
Prop'rs  of  Locks  &  Canals,  154  Mass.  168. 
OvKkKULEi)  IN  Morse  7^  Minn"apolis  &  St. 
L.  R.  Co.,  II  .Am.  &  Eng.  R.  Cas.  168,  30 
Minn.  465.  Rkvikwed  in  Doyle  v.  St. 
Paul,  M.  &  M.  R.  Co.,  41  Am.  &  Eng. 
R.  Cas,  376,  42  Minn.  79,  43   N.    W.    Rep. 

7S7. 

r'vidence  of  subsequent  repairs  of  a  gate 
by  defendant  is  competent  to  shciV  it  was 
defendant's  duty  to  repair,  and  if  defend- 
ant wants  it  confined  to  that  issue  he 
should  ask  an  instruction  so  confining  it. 
Woods  V.  Missouri,  K.  6-"  T.  A\  Co.,  51  Mo. 

(2)  Inadviissiblc. — Evidence  of  repair  of 
the  track  after  an  acciilent,  when  otiered  in 
ciiief  by  the  plaintilT,  and  not  in  rei)uttal  of 
any  proof  made  by  the  opposite  party,  is 
inadmissible.  I'ordyce  v.  Chanciy,  2  Tex. 
Civ.  A  pp.  24,  21  S.  \\\  Kep.  iSi. 

In  an  action  for  an  injury  to  an  engineer, 
caused  by  a  defective  track,  evidence  of  re- 
pairs to  tlie  track,  which  did  not  tend  to 
show  that  the  repairs  had  been  made  at  the 
place  of  the  accident,  was  properly  ex- 
cliiili'd.  Knapp  v.  Sioux  City  &^  /'.  R.  Co., 
71  loiva  4!,  32  X.  W.  Rep.  18. 

In  an  action  by  a  passenger  for  injuries 
sustained  by  the  deraihnent  of  the  train, 
evidence   that   defendant,  several   months 


after  the  accident,  repaired  its  road  in  vari- 
ous places  by  putting  in  new  rails  and  ties, 
is  inadmissible;  and  tlie  jjlaintilT's  evidence 
should  be  confined  to  the  condition  of  the 
roadbed  at  tlie  place  and  in  the  immedi- 
ate vicinity  of  the  accident  at  the  time  it 
occurred,  and  he  should  not  be  allowed  to 
show  that  accidents  had  previously  occurred 
on  other  parts  of  defendant's  road.  Jlips- 
ley  V.  Kansas  City,  St.  J.  &*  C.  A.  A'.  Co.,  27 
Am.  &^  Eui^.  A'.  Ccis.  2S7,  88  Mo.  348. — 
yuoTF.i)  IN  Sid.ekuin  7a  Wabash,  St.  L.  & 
P.  R.  Co.,  30  Am.  &  Eng.  R.  Cas.  640,  93 
Mo.  400. 

Evidence  of  repairs  of  a  railroad  track 
made  six  months  after  an  injury  charged  to 
result  from  a  defect  therein  is  inadmissible 
in  an  action  for  such  injury.  Mahiiney  v. 
St.  Louis  &•  //.  A'.  Co.,  108  j.Uo.  191,  18  S. 
jr.  AV;/).  895.   Dougitnv.  Champluin  Transp. 

Co.,  56  A'.    Y.  I.— DlSTINGULSHKl)    IN  West- 

fall  V.  Erie  R.  Co.,  5  Hun  (N.  Y.)  75.  FwL- 
LowiCD  IN  Atchison,  T.  &  S.  F.  R.  Co.  7/. 
Parker,  55  Fed.  Rep.  595  ;  Loftus  7'.  Union 
Ferry  Co.,  84  N.  Y.  455.  Rkvikwkd  in 
Nalley  v.  Hartford  Carpet  Co.,  51  Conn. 
524,  50  .Am.  Re]).  47  ;  Lafllin  v.  Buffalo  &  S. 
W.  R.  Co.,  106  N.  Y.  136  ;  McMahon  v.  New 
York  El.  R.  Co.,  18  J.  ct  S.  (N.  Y.)  507. 

87.  not  proof  of  adiiiis.sioii  of 

autooc'di'ut  iieyiifioiu'e.*  —  In  actions 
for  personal  injuries  lesulting  from  alleged 
defects  in  machinery  or  appliances,  evidence 
of  subsequent  repairs  is  not  admissible  for 
the  purjjose  of  proving  negligence  on  the 
pari,  of  the  defendant,  or  as  an  admission  of 
negligence.  Atchison,  T.  &^  S.  /•".  R.  Co.  v. 
P,u ker,  55  Fed.  Rep.  59v  —  Following 
Columbia  &  P.  S.  K.  Co.  v.  Hawthorne, 
144  U.  S.  202,  12  Sup.  Ct.  Rep.  591  ;  Morse 
V.  Minneapolis  &  St.  L.  R.  Co.,  30  Minn. 
465,  16  N.  W.  Rep.  358  ;  Nalley  v.  Hartford 
Carpet  Co.,  51  Conn.  524;  Corcoran  v. 
Pcekskill,  108  N.  Y.  151,  15  N.  E.  Rep.  309; 
Terre  Haute  &  I.  R.  Co.  ?'.  Clem,  123  Ind. 
15.  23  N.  E.  Rep.  965;  Shinners  7'.  Piop'rs 
of  Locks  &  Canals,  154  Mass.  168,  28  N.  E. 
Rep.  10;  Hodges  v.  Percival,  132  III.  53, 
23  N.  E.  Rep.  423;  Dougan  v.  Chainplain 
Transp.  Co.,  56  N.  Y.  1.  —  Tcrre  Haute  &* 
I.  R.  Co.  V.  Clem,  42  Am.  &*  Kpig.  R.  Cas. 
229,  123  Ind.  15,  23  A^  A".  Rep.  965,  7  L.  R. 


*  Evidence  of  repairs  after  accident  as  tending 
to  prove  prior  ncgliKence,  see  notes,  18  Am.  St. 
Rep.  307  ;  50  Am.  Rep.  53  ;  57  Id.  183. 
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A.  588.— Disapproving  Go;ihen  v.  England, 
119  Ind.  368.  Following  Morse  t/.  Miiine- 
jipoiis  &  St.  L.  R.  Co.,  30  Minn.  465. —  FoL- 
i.owEij  IN  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Parker,  55  Fed.  Rep.  595. — Hudson  v.  Chi- 
c.{i,''(>  •Sr'  N.  IV.  A'.  Co.,  S  Aw.  (S-»  /iV/^.  A'.  Cas. 
4'\i.  59  /o~iOa  581,  13  A^.  tV.  Rep.  735.— Re- 
viKWK.i)  IN  Nalley  z/.  Hartford  Carpet  Co.,  51 
Conn.  524,  50  .Am.  Rep.  47. —  Morses. Minne- 
api'lis  &^  Si.  L.  K.  Co.,  1 1  Am.  &>  /lmj,"^.  A'. 
C.is.  168,  30  Mi>:h.  4.6s,  16  N.  IV.  Rep.  il^.— 
Overruling  O'Leary  v.  Mankato,  21  Minn. 
65  ;  Plielps  V.  Mankato,  23  Minn.  276;  Kelly 
V.  Southern  Minn.  R.  Co.,  28  Minn.  98.— 
Apim<()VEI)  in  Nalley  v.  Hartford  Carpet 
Co.,  51  Conn.  524,  50  Am.  Rep.  47  ;  Shinners 
V.  Prop'nsof  Looks  &  Canals,  154  Mass.  168; 
Lan.;i;  v.  Sanger,  76  Wis.  71.  Followed  in 
Aiciiison,  T.  &  S.  F.  R.  Co.  %>.  Parker,  55 
Fed.  Rep.  595 ;  Terre  Haute  &  I.  R.  Co.  v. 
Clem,  123  Ind.  15;  Clapp  v.  Minneapolis  & 
St.  L.  R.  Co.,  36  Minn.  6.  Ouoteu  in 
Isaacs  V.  Southern  Pac.  R.  Co.,  49  Fed. 
Rep.  797.  Quoted  and  followed  in 
Columbia  &  P.  S.  R.  Co.  i>.  Hawthorne, 
144  U.  S.  202.— Alcorn  v.  Chicago  <S-  A.  R. 
Co.,  53  Am.  &*  Eng.  R.  Cas.  87,  108  Mo. 
81,  18  5.  IV.  Rep.  188.— Distinguished  in 
Sclileicth  71.  Missouri  Pac.  R.  Co.,  115  Mo. 
ZT.—AUrich  v.  Concord  G^  M.  R.  Co.,  {N. 
H.)  58  Am.  &*  Eng.  R.  Cas.  611.  Missouri 
Pac.  R.  Co.  V.  Henitcssey,  42  Am.  &>  En^.  R. 
Cas.  225,  75  Tex.  155,  12  S.  W.  Rep.  608. 
St.  Louis,  A.  5-  T.  11.  R.  Co.  v.  Jones,  {Tex.) 
14  5.  IV.  Rep.  309. — Following  Missouri 
Pac.  R.  Co.  7'.  Heimessev,  75  Tex.  155,  12 
S.  \V.  Rep.  609;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
McGovvan,  73  Te.\.  355,  n  S.  W.  Rep.  336. 
—  Te.vas  Trunk  R.  Co.  v.  Ayres,  83  'Te.v.  268, 
1 8  S.   JV.  Re/>.  684. 

The  cases  holding  that  such  evidence  is 
not  admissible  proceed  upon  the  double 
ground,  (1)  that  the  making  of  repairs  to 
machinery  after  an  accident  has  no  legiti- 
mate tendency  to  show  that  the  machinery 
was  not  ordinarily  safe  before  the  repairs 
were  made;  (2)  that  the  admi.-sion  of  such 
evidence  for  the  (jurpose  of  showing  negli- 
gence would  have  a  strong  tendency  to  dis- 
courage employers  in  making  alterations  or 
re|)airs  which  might  be  needed,  and  which 
would  render  the  machinery  safer  and  acci- 
dents less  frequent,  as  it  might  be  taken  as 
an  admission  of  past  negligence.  Atchison, 
T.  &*  S.  F.  R.  Co.  v.  Parker,  55  Fed.  Rep. 
595> 


Where  stock  passes  over  a  fence  which 
the  company  is  bound  to  maintain,  and 
is  killed  on  the  track,  evidence  that  the 
company  subsequently  repaired  the  fence 
should  not  be  admitted  for  the  purpose  of 
showing  that  it  regarded  the  fence  as  insulli- 
cient  at  the  time  of  the  injury.  Wabash  R. 
Co.  V.  Kime,  42  ///.  App.  272. 

Where  an  engine  is  derailed  and  kills  a 
fireman,  and  there  is  a  conflict  of  evidence 
as  to  whether  there  was  a  depression  in  the 
track  which  caused  the  accident,  other  evi- 
dence by  plaintiff  that  shortly  after  the  acci- 
dent section  men  raised  up  the  track  at  the 
place  of  the  accident,  and  tamped  dirt 
under  the  ties,  is  admissible  to  show  that 
the  track  was  depressed,  but  not  as  an  ad- 
mission of  negligence.  Kuhns  v.  Wiscon- 
sin, I.  &^  jV.  R.  Co.,  76  /o^i'a  67,  40  A.  W. 
Rep.  92. 

While  evidence  of  additional  precautions 
or  subsequent  repair  is  not  competent  f(jr 
the  purpose  of  proving  antecedent  negli- 
gence, it  is  competent  for  the  purpose  of 
showing  that  the  place  where  the  injury 
occurred  was  ur;der  the  control  of  the  de- 
fendant, and  he  may  require  the  conn  to 
restrict  such  evidence  to  its  legitimate 
effect  by  a  proper  instructiim.  Skottinve\. 
Orei^on  ' S.  L.  &'  U.  N.  R.  Co.,  51  Am.  ir- 
Eui^.R.  Cas.  444,  22  Or  eg.  430,  30  Pac.  Rep. 
222,  16  L.  R.  A.  593. 

And  it  is  not  error  to  allow  such  testi- 
mony to  explain  a  photograph  of  the  place, 
taken  after  such  alteration,  or  to  show  that 
the  defect  could  have  been  remedied,  .s/. 
Louis,  A.  (S~»  7".  R.  Co  w  Johnston,  78  Te.x. 
536,  15  .V.  W.  Rep.  104. 

88.  In  relnittal. — Evidence  tending  to 
prove  repair  of  the  track  at  the  place  where 
the  wreck  and  injury  occurred,  after  its  oc- 
currence, is  admissible  when  offered  10 
rebut  evifience  of  defendants'  witnesses, 
that  the  track  had  l)e°n  used  after  tiie 
wreck  witho\it  having  been  rcnaired.  l-'or- 
dyce,  Recei'i'cr,  v.  Withers,  i  Te.x.  Civ.  App. 
540,  20  A'.  W.  Rep.  766. 

And  when  by  the  testimony  of  the  de- 
fendant upon  the  same  subject  the  testi- 
mony to  repairs,  etc.,  may  become  admis 
sible  in  rebuttal,  any  error  in  admitting  it 
when  first  offered  becomes  immaterial.  St. 
Louis  &*  S.  F.  R.  Co.  v.  George,  85  Tex.  150, 
19  5.  W.  Rep.  1036.  International  &•  G.  N. 
R.  Co.  v.  Hall,  I  Tex.  Civ.  App.  221,  21  .). 
W.  Rep.  1024. 
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c.  Safety  of  Track,  Machinery,  and  Appli- 
ances. 

89.  In  general.*  —  (i)  Admissible.  — 
Plaintiff's  intestate,  a  brakemaii,  having 
been  knocked  from  the  top  of  a  freight  car 
by  a  suspended  or  projecting  supply  pipe 
at  a  water  tank,  and  the  question  being 
whether  the  pipe  was  hanging  or  projecting 
in  dangerous  proximity  to  the  track,  the 
fact  that  no  person  had  ever  before  been 
struck  or  injured  by  it,  though  it  had  been 
in  the  same  position  for  several  years,  and 
trains  were  passing  under  it  every  day  and 
night,  is  relevant  and  admissible  as  evidence 
for  the  railroad  company.  East  Tenn.,  V. 
&•  G.  K.  Co.  V.  Thompson,  94  Ala.  636,  10 
So.  Kcp,  280. 

It  being  a  material  question  whether  the 
supply  pipe,  by  which  a  brakeman  was 
knocked  from  the  top  of  a  freight  car  and 
killed,  hung  too  low,  and  evidence  having 
been  introduced  of  its  height  above  the 
track,  evidence  of  the  height  of  the  ordinary 
freight  cars  in  use  on  the  road  it:  relevant 
and  admissible.  East  Tenn.,  V.  &>  G.  R.  Co. 
V.  Thompson,  94  Ala.  636,  10  So.  Rep.  280. 

Evidence  that  the  defective  car  was  an 
old  one,  that  the  nut  was  gone  from  the 
bolt  which  fastened  the  hand-hold,  and  that 
the  end  of  the  bolt  was  rusty,  is  admissible 
to  show  the  length  of  time  the  defect  had 
existed.  Louisville  &*  N.  R.  Co.  v.  Pearson, 
97  Ala.  211,  12  So.  Rep.  176, 

In  an  action  for  damages  alleged  to  have 
been  received  through  the  use  of  cars  with 
double  deadwoods,  it  was  competent  to 
introduce  evidence  tending  to  show  the 
advantages  or  disadvantages  of  the  use  of 
cars  constructed  in  this  manner.  Baldwin 
V.  Chicago,  R.  I.  &*  P.  R.  Co.,  50  Io%va  680. 
—Distinguishing  Hamilton  v.  Des  Moines 
Valley  R.  Co.,  36  Iowa  31  ;  MuUiowney  v. 
Illinois  C.  R.  Co.,  36  Iowa  462.— Distin- 
guished IN  Burns  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  69  Iowa  450. 

Where  witnesses  for  the  plaiiitifT  had 
testified  that  a  certain  "  cattle  chute  "  was 
constructed  dangerously  near  the  track, 
the  evidence  offered  by  the  defendant  that 
persons  iiad  frequently  ridden  past  it  hold- 
ing to  the  side  of  the  car,  was  proper  and 
should  have  been  received.     Allen  v.  Bur- 


•  Injury  caused  by  derailment  of  cars  by  de- 
fett  in  the  track.  Evidence  as  to  condition  of 
the  track,  see  27  Am.  &  Eng.  R.  Cas.  229,  ahstr. 


lington,  C.  R.  <S-  N.  R.  Co.,  5  Am.  &>  Eng. 
R.  Cas.  620,  57  /owa  623,  11  Jv.  W.  Rep.  614, 

Where  the  action  is  for  the  death  of  an 
engineer,  by  the  derailment  of  his  engine, 
evidence  of  the  condition  and  appearance 
of  a  splice-bar  found  at  the  place  of  the 
accident  is  admissible  for  ihe  purpose  of 
supporting  a  theory  of  plaintiff  tli;it  it  had 
been  substituted  for  the  one  originally  used. 
IVonlen  v.  Humeston  &*  S.  R.  Co. ,  76  Iowa 
310.  41  A^.   W.  Rep.  26. 

In  an  action  by  a  brakeman  for  injuries 
sustained  through  the  proximity  of  the 
awning  of  a  station  to  the  ladder  of  a 
freight  car  which  he  was  ascending,  testi- 
mony that  the  awning  of  no  other  station 
house  on  the  line  was  similar  to  the  one 
which  caused  the  injury  is  admissible. 
Nugent  V.  Boston.  C.  6-  M.  R.  Co.,  38  A)n. 
&*  Eng.  R.  Cas.  52,  80  Me.  62,  12  Atl.  Rep. 

797. 

In  an  action  to  recover  for  personal  in- 
juries, resulting  from  the  breaking  of  an 
iron  hook  and  the  falling  of  the  mast  of  a 
derrick,  plaintiff  alleged  negligence  in  that 
the  hook  was  insufficient,  and  at  the  trial 
produced  a  piece  of  the  hook,  and  after 
proving  its  weakness  by  experts,  exhibited 
it  to  the  jury.  Held,  no  error.  Ring  v. 
New  York  C.  <&*  H.  R.  R.  Co.,  72  N.  Y.doT. 
—Distinguished  in  Derrenbacher  v.  Le- 
high Valley  R.  Co.,  4  Am.  &  Eng.  R.  Cas. 
624.  87  N.  Y.  636. 

W^here  plaintiff  was  injured  while  upon 
the  top  of  a  car  by  being  struck  by  the  pipe 
of  a  water  tank,  he  may  state  in  his  evi- 
dence the  position  of  the  water  pipe  when 
it  struck  him,  and  that  it  could  not  have 
struck  him  had  it  been  placed  in  its  usual 
position  when  not  used  for  supplying  the 
tender.  Missouri  Pac.  R.  Co.  v.  Callahan, 
{Tex.)  41  Am.  &•  Eng.  R.  Cas.  85,  12  S.  W. 
TvV/.  833. 

Where  the  action  is  for  the  death  of  a 
track  repairer,  and  the  company  is  charged 
with  negligence  in  using  a  switch  engine 
with  a  square  tank  instead  of  a  sloping  one, 
which  is  much  safer,  evidence  that  the  com- 
pany had  introduced  one  in  its  yard  with  a 
sloping  tank  is  admissible  for  the  purpose 
of  showing  that  the  company  had  notice  of 
the  fact  that  they  were  safer.  Missouri 
Pac.  R.  Co.  V.  Lehmberg,  75  Tex.dx,  12  5. 
W.  Rep.  838. 

A  platform  used  by  passengers  in  enter- 
ing and  leaving  the  cars  was  so  high  as  not 
to  be  conveniently  reached,  particularly  by 
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women,  without  a  step,  which  the  company 
failed  to  provide.  A  well-beaten  path  led 
from  the  store  of  the  station  agent  tc  this 
plaifoiiii,  which  path  was  commonly  used 
by  the  public,  and  some  one  liad  provided 
a  plank  reachiufj;  from  the  platform  to  the 
palli,  which  was  commonly  used  in  reach- 
iiia;  the  platform,  and  had  been  since  the 
depot  was  built,  Ijy  the  falling  of  wiiicli 
planiv  tlie  plaintifl  was  injured.  Hf/if,  tiiat 
it  was  admissible  to  show  liow  long  the 
plank  had  been  in  use,  ami  the  extent  of  its 
uSv.  Iiy  tlie  public.  Collins  v.  Toledo,  A.  A. 
<S-iV.  M.  K.  Co.,  8o  J/uA.  390,  45  iV.  IV. 
Rep.  178. 

Evidence  of  the  condition  of  a  railroad 
track  and  of  the  stove  in  a  car  is  admis- 
sible, under  an  allegation  in  a  complaint  that 
plainiill  was  injured  "by  reason  of  tlie  im- 
perfect and  unsafe  condition  of  the  roadbed, 
cars,  coaches,"  etc.  Dunn  v.  Biirltih.^ton,  C. 
Ji.  &>  N.  A'.  Co.,  35  Jl/i/in.  73,  27  N.  iv.  Rep. 
448. 

Evidence  of  the  condition  of  a  railroad 
track  is  admissible  under  an  allegation  tliat 
a  train  was  run  at  a  dangerous  rate  of  speed, 
as  t'lat  depends,  in  fact,  upon  the  condition 
and  character  of  the  track  ;  and  what  would 
be  a  safe  and  proper  rate  of  speed  over  one 
track  might  be  a  very  dangerous  and  unsafe 
rate  upon  a  different  and  inferior  track. 
Dttnti  V.  Burl/fii^/on,  C.  R.  &•  N.  R.  Co.,  35 
A/i/tn.  73,  27  n'.  /['.  AV/.  44S. 

Where  a  person  who  is  crossing  a  track 
is  injured  by  catching  his  foot  between  a 
rail  and  a  guard  rail,  which  detains  him 
until  he  is  struck  by  an  engine,  it  is  proper 
to  sliow  the  construction  of  the  guard  rail 
at  the  place  of  the  accident,  and  how  they 
were  generally  constructed,  to  enable  the 
jury  to  determine  whether  there  was  negli- 
gence in  the  construction  of  the  one  caus- 
ing tlie  injury.  McKinney  v.  Loiij:;  Island 
R.  Co..  25  N.  Y.  S.  R.  685,  53  Hun  633,  2 
Silv.  Sufi.  a.  543,  6  N.   V.  Siifip.  168. 

(2)  buidinhsiblc. — Where  the  action  is 
against  a  company  for  an  injury  caused  by 
a  defect  in  its  track,  evidence  tliat  the 
company  ordinarily  keeps  its  track  in  good 
condition  is  not  material.  Ft.  Worth  &* D. 
C.  R.  Co.  V.  Thompson,  2  Tex.  ''  '••.  App.  170, 
21  S.  IV.  Rep.  137. 

Where  tlie  injury  to  a  brakeman  was 
caused  by  the  breaking  of  the  hand-hold  as 
he  was  ascending  a  car,  evidence  of  the  use 
of  "  kicking  switches,"  or  of  the  position  of 
the  engineer  at  the  time,  or  that  the  car 


might  have  been  safely  coupled  by  using 
tlie  engine,  is  irrelevant,  as  these  matters 
were  not  the  proximate  cause  of  the  injury 
complained  of.  Louisville  &•  vV.  A'.  Co.  v. 
Pearson,  97  Ala.  211,  12  So.  Rep.  176. 

Where  tlie  injury  resulted  from  the  un- 
coupling of  certain  cars  in  a  train  being 
switched  in  the  defendant's  yards,  so  that 
they  could  not  be  controlled  by  the  engine, 
and  from  a  defective  brake  on  one  of  the 
detaciied  cars  which  struck  tlie  car  on 
which  the  plaintiff  was  engaged  at  work,  it 
was  wholly  immaterial  whose  duty  it  was  to 
inspect  the  couplings  of  the  cars,  brakes, 
etc.,  or  how  on  that  occasion  the  engineer 
handled  his  train,  and  proffered  evidence  in 
such  respect  was  properly  excluded.  Xorth 
Chicago  Rolling  Mill  Co.  \.  Johnson,  1 14  ///. 
57,  29  lY.  E.  Rep.  186. 

Evidence  as  to  the  time  when  railw;iy 
companies  usually  replace  certain  portions 
of  their  machinery  is  immaterial  when  it  is 
not  shown  that  the  custom  has  any  relation 
to  the  avoidance  of  the  kind  of  injury  com- 
plained of.  Kittcringhain  v.  Sioux  City  ^^ 
P.  R.  Co.,  18  Am.  &•  Eng.  R.  Cas.  14,  62 
Iowa  285.  17  A^.   IV.  Rep.  585. 

It  is  tlie  duty  of  companies  to  use  the 
best  devices  available  to  prevent  the  escape 
of  fire  from  their  locomotives ;  and  when  a 
company  is  sued  for  using  a  defective 
engine,  evidence  that  defendant's  engine 
had  the  same  appliances  as  the  engines  of 
other  railroad  companies,  is  properly  ex- 
cluded as  immaterial.  Metsger  v.  Chicago, 
M.  &'  St.  P.  R.  Co.,  76  Iowa  387,  41  N.  II'. 
Rep.  49. 

Evidence  to  show  that  an  appliance  in 
general  use  on  railroads  known  as  a  "  muff- 
ler," by  which  the  noise  caused  by  the  escape 
of  steam  througii  a  safety-valve  is  to  a  cer- 
tain extent  suppressed,  was  not  used  by  the 
defendant,  was  inadmissible.  Dmiall  v. 
Baltimore  &^  O.  R.  Co.,  49  Am.  &*  Eni;.  R. 
Cas.  313,  73  Md.  516,  21  At  I.  Rep.  496. 

The  admission  of  evidence  against  objec- 
tion as  to  the  location  and  dimensions  of 
the  platff>rm  and  other  surroundings  of  the 
depot  where  the  accident  occurred,  at  the 
time  of  the  trial,  in  the  absence  of  any 
showing  what  changes  had  been  made  since 
the  date  of  the  accident,  several  years  be- 
fore, is  error  where  any  change  has  taken 
place ;  but  in  this  case,  there  being  some 
evidence  of  how  far  the  differences  went 
and  no  indication  that  harm  can  have  come 
from  the  admission,  the  error,  if  any — held, 
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immaterial.  Michigan  C.R.Co.  v.  Coleman, 
28  Miili.  440. 

In  an  action  to  recover  damages  for  in- 
juries sustained  by  being  run  over  wliile  at- 
tempting to  cross  a  street,  evidence  that  it 
had  not  rained  or  snowed  witliin  two  days 
of  tlie  date  of  accident  is  inadmissible,  even 
thougii  the  undisputed  testimony  shows 
tliat  the  place  where  the  acHent  occurred 
was  icy  and  slippery,  the  company  being 
unch;r  no  duty  to  keep  the  space  between 
its  tracks  free  from  ice  and  snow.  iV//w- 
stein  V.  Homton,  \V.  S.  &*  P.  F.  R.  Co.,  40 
Am.  &•  Eitg.  K.  Cas.  268,  117  A^.  Y.  293,  22 
A'.  E.  Kep.  951,  27  iV.  Y.  S.  K.  330;  rcvcrs- 
ing  52  Hnn  61 1,  22  ^V.  Y.  S.  R.  452,  4  A'.  Y. 
Supp.  843. — Distinguishing  Parsons  v. 
New  York  C.  &  II.  R.  R  Co.,  1 13  N.  Y.  355. 

Where  an  em|)loyc  sues  for  an  injury 
caused  by  the  explosion  of  a  boiler,  and  al- 
leges that  the  explosion  was  by  reason  of 
defects  therein,  evidence  that  the  coal  fur- 
nished was  unlit  for  such  a  boiler,  and  could 
not  be  used  with  safety,  is  not  admissible, 
tiiough  it  appears  that  good  coal  could  have 
been  used  with  safety,  and  that  the  unfit 
coal  might  have  been  used  if  the  boiler  had 
been  differently  constructed.  Davis\.  New 
York,  L.  E.  <S>»  IV.  R.  Co.,  zo  Abb.  N.  Cas. 
230,  5  A'.  }'.  S.  R.  819. 

tM).  CoiiUitioii  of  track  at  points 
otlior  than  that  ol"  ai'cideut.— (1)  Ad- 
missible.— Where  the  negligence  complained 
of  is  not  in  res|)ect  of  a  defect  in  the  track 
at  the  very  place  where  the  car  in  which 
the  plaintiff  was  riding  was  wrcckeil,  but 
the  rapid  running  of  the  train  over  an  im- 
perfect track,  it  is  competent  for  the  plain- 
till  to  show  the  condition  of  the  track  over 
which  the  train  had  to  pass  before  reaching 
the  place  where  the  derailment  of  the  car 
occurred.  Jacksonville  S.  E.  R.  Co.  v.  South- 
worl/i,  135  ///.  250,  25  A^.  E.  Rep.  1093;  af- 
firming 32  ///.  A//p.  307. 

Where  testimony  had  already  been  intro- 
duced to  the  effect  that  in  the  vicinity  of 
the  place  of  the  accident  the  ties  were  in  a 
bad  condition  and  rotten,  the  furtlier  testi- 
mony of  another  witness  that  he  knew  there 
were  rotten  ties  in  the  track  at  a  distance  of 
more  than  fifteen  rods  from  the  p<}int  where 
the  accident  occurred  was  admissible.  Alli- 
son V.  Chicago  A^  N.  IV.  R.  Co.,  42  /o7c>a  274. 

In  an  action  for  the  death  of  an  engineer 
through  a  defect  in  the  track,  it  was  proper 
to  permit  a  witness  to  testify  as  to  a  defect 
which  he  located  afioui  the  place  of  the 


accident,  though  he  was  not  able  to  locate  it 
at  that  place  precisely.  IVortlen  v.  Hume- 
ston  &*  S.  R.  Co.,  76  Iowa  310,  41  ..\'.  /f. 
Rep.  26, 

Where  it  is  claimed  that  a  passenger  was 
killed  tlirough  defects  in  the  track,  and  the 
Company  assumes  the  burden  of  proof  and 
introduces  witnesses  who  testify  that  the 
track,  at  the  place  of  the  accident  and  in 
the  vicinity,  was  in  excellent  condition,  the 
plaintiff  may  then  prove  that  the  condition 
of  the  track  was  bad  at  the  place  of  the  ac- 
cident and  several  hundred  feet  distant. 
0/iio  Valley  R.  Co.  v.  IVatson,  93  Kv.  654, 
21  S.  W.  Rep.  244.— Quoting  .Sidekum  t'. 
Wabash,  St.  L.  &  P.  R.  Co.,  93  Mo.  400,  4 
S.  W.  Rep.  701.  Rkconcii.ing  Louisville  & 
N.  R.  Co.  v.  Fox,  ii  Bush  (Ky.)  495. 

In  an  action  for  injuries  resulting  from 
the  precipitation  of  a  night  train  over  an 
embankment,  at  a  curve,  the  admission  of 
evidence  that  the  track  for  thirty-four  miles 
from  the  curve  had  many  decayed  ties  and 
battered  rails  was  not  a  ground  for  setting 
aside  the  verdict;  the  same  being  guarded 
with  proper  instructions  as  to  the  remote 
legal  bearing  upon  the  question  of  gross 
negligence.  Holyoke  v.  Grand  Trunk  R.  Co., 
48  A'!//.  541. 

Evidence  that  a  railroad  company  used 
car  wheels  of  too  narrow  a  gauge  for  the 
track,  and  therefore  likely  to  be  battered  by 
defective  rails,  was  adn'iasible  in  proof  of 
gross  negligence.  Holyoke  v.  Grand  Trunk 
R.  Co.,48N.H.  541. 

Proof  tending  to  show  that  there  were 
other  defects  in  the  rcadbcd  of  the  com- 
pany than  those  particularly  alleged,  and 
that  such  defects  had  existed  for  some  lime, 
is  admissible,  where  the  petition  alleges 
that  there  was  gross  negligence  on  the  part 
of  the  company.  Te.vas  &'  P.  R.  Co.  v.  JJe 
Milley,  60  Tex.  194. 

It  is  competent  in  an  action  for  damages 
caused  by  a  railway  wreck  to  prove  tlie  con- 
dition of  the  track  immediately  bef(jrc  and 
at  the  time  of  the  wreck,  at  other  i)laces 
than  where  the  wreck  occurred.  Taylor, 
B.  &*  //.  R.  Co.  V.  Taylor,  79  TV.r.  104, 14.S'. 
JV  Rep.  918.—  Following  Texas  &  P. 
R.  Co.  7>,  De  Milley,  60  Tex.  194. 

It  being  charged  in  the  complaint  that 
the  roughness  of  the  roadbed  was  one  of 
the  contributing  causes  of  the  accident,  it 
was  proper  for  the  plaintiff  to  prove  that  any 
part  of  the  road  on  which  the  train  had  run 
on  the  trip  in  question  was  rough  or  uneven, 
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but  not  to  prove  the  general  condition  of 
the  road  in  other  respects  or  other  localities, 
unless  this  was  done  by  the  cross-examina- 
tion, within  proper  limits,  of  defendant's 
witnesses.  Haley  v.  Jump  River  Lumber 
Co.,  8i    IVt's.  412,  51  A'.   IV.  Rep.  321,  956. 

A  train  left  the  track  through  alleged 
defects  in  the  ties,  and  killed  a  passenger. 
Ininiediately  afterward  the  track  was  re- 
paired, new  ties  being  put  in  so  that  plain- 
lill  could  not  show  tlie  precise  point  where 
the  train  left  the  track,  or  the  condition  of 
tlie  track  at  that  point.  Held,  that  it  was 
competent  to  show  the  condition  of  the  lies 
near  the  point  of  the  accident,  tlnis  laying 
ilie  foundation  for  the  inference  that  if  the 
lies  were  damaged  to  such  a  degree  in  the 
immediate  vicinity  of  the  accident,  they 
may  have  been  so  at  the  place  where  the 
cars  loft  the  track.  Murp/iy  v.  Ne-iU  Yor/c 
C.  R.  Co.,  66  Barli.  {N.  Y.)  125. 

(2)  Inadmissible. — In  an  action  for  per- 
sonal injuries  sustained  in  an  accident,  the 
<;vidcnce  should  be  confined  to  the  condition 
of  ihe  road  at  the  place  or  in  the  immedi- 
ate vicinity  of  the  accident,  and  testimony 
as  to  tlie  condition  of  the  track  a  mile  and 
a  half  from  the  place  of  the  accident  is  in- 
competent and  inadmissible.  Sidckunt  v. 
Wabash,  St.  L.  &•  P.  R.  Co.,  30  Am.  &>> 
Eiii;.  R.  Cas.  640,  93  A/o.  400,  10  U'esl.  Rep. 
277,4  -*»•  '''•  ■''»''!'/•  701.— Quoting  liipsley 
7/.  Kansas  Ciiy,  St.  J.  &~C.  13.  R.  Co.,  88 
Mo.  348. — Reed  v.  A'e'ii'  ]'or/;  C.  R.  Co.,  45  A\ 
Y.  574;  reriersiiti!;  56  Barb.  493. — DlsriN- 
GUISHKU  IN  McGuire  7 .  Ogdensburgli  &  L. 
C.  R.  Co..  44  N.  Y.  S.  R.  34S,  63  Hun  632, 
18  N,  Y.  Supp.  313. — Grant  v.  Raleigh  &•  G. 
R.  Co.,  108  A\  Car.  462,  13  .S".  /•".  Rep  209. 

Where  a  company  is  sued  for  an  accident 
resulting  from  a  broken  rail,  evidence  that 
other  parts  of  the  road  were  in  bad  condi- 
tion is  inadmissible.  Louisville  &»  yV.  R. 
Co.  V.  Fo.v,  II  Bush  (A/.'  495. — Di.STlN- 
GUISHKD  IN  Leonard  v.  Southern  Pac.  Co., 
31  Oreg.  555. — Pattee  v.  Chicago,  J/.  £-* 
St.  P.  R.  Co.,  34  Am.  &^  Eng.  R.  Cas.  399, 
5  Dak.  267,  38  N.  W.  Rep.  435. -Quot- 
ing Morse  v.  Minneapolis  &i  St.  L.  R.  Co., 
30  Minn,  465,  16  N.  VV.  Rep.  358. — Morse 
V.  Minneapolis  &*  St.  L.  R.  Co.,  1 1  Am.  &* 
Eng.  R.  Cas.  168,  30  Minn.  465,  16  N.  W. 
Rep.  358.— Quoted  in  Pattee  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  34  Am.  &  Eng.  R.  Cas. 
399,  5  Dak.  267,  38  N.  W.  Rep.  a,ii.— Stewart 
V.  Everts,  44  Am.  &*  Eng.  P  Cas.  313,  76 
IVis.  35,  44  N.  IV.  Rep.  1092. 


It  isnot  error  to  confine  the  testimony  of 
both  parties  as  to  the  condition  of  the  road, 
to  the  immediate  vicinity  of  the  accident. 
Laughlin  v.  Grand  Rapids  St.  R.  Co.,  26 
Am.  Sf  Eng.  R.  Cas.  377,  62  Mich.  220,  28 
N.   II :  Rep.  873. 

Where  plaintiff  sues  for  injuries  caused 
by  the  derailment  of  a  train,  evidence  in 
regard  to  thp  general  defective  condition  of 
the  railroad  on  which  the  wreck  occurred 
is  not  admissiljle,  even  upon  the  issue  of 
exemplary  damages,  nor  is  evidence  of  pre- 
vious wrecks  elsewhere  admissible,  the  lia- 
bility of  tlie  defeiuliuit  for  damages  of  any 
kind  being  dependent  only  upon  the  condi- 
tion of  the  road  at  the  time  and  place  of 
occurrence.  Missouri  Pac.  R.  Co.  v.  Mitch- 
ell, 41  Am.  &^  Eng.  R.  Cas.  224,  75  Te.v.  77, 
12  S.   IV.  Rep.  8 10. 

01.  Condition  of  track  at  times 
otlier  than  that  of  at'tideiit.— Evi- 
dence showing  tliat  the  defendant's  track, 
at  the  place  where  plaintiff  was  injured,  did 
not  conform  to  the  requirements  of  the  city 
ordinance  and  its  contract  with  the  city,  at 
intervals  of  from  one  to  five  months  after 
the  accident,  is  relevant  and  admissible  for 
tlie  plaintiti,  wlien  there  is  also  evidence 
showing  ihiit  the  condition  of  the  track  has 
remained  unchanged  since  the  accident. 
Birmingham  Union  R.  Co.  v,  Ale.vander,  93 
Ala.  133,  i.)So.  Rep.  525. 

Where  the  pl.iiiuiff,  in  an  action  for  inju- 
ries sustained  by  derailment  of  an  engine 
in  his  charge,  counts  upon  alleged  defects 
in  the  track  as  the  cause  of  the  injury,  he 
may  be  allowed  to  show  that  such  defects 
had  existed  for  several  weeks  before  the 
occurrence  of  the  event  which  produced 
the  injury.  Kansas  City,  M.  &•  B.  R.  Co.  v. 
Webb,  ^7  Ala.  157,  11  So.  Rep.  888. 

Where  a  defective  track  is  alleged  to  be 
the  cause  of  an  accident,  it  is  often  imprac- 
ticable to  produce  evidence  of  the  condition 
of  the  track  at  the  precise  moment  of  the 
accident.  It  is  enough  to  prove  such  a 
state  of  facts  shortly  before  or  after  as  will 
induce  a  reasonable  presumption  that  the 
condition  is  unchanged ;  but  evidence  of 
the  condition  of  the  track  twenty-one 
months  after  the  accident  is  not  admissible. 
Little  Rock  Or'  Ft.  S.  R.  Co.  v.  Eubanh,  31 
Am.  &"  Eng,  R.  Cas.  176,  48  Arl-.  460,  3  S. 
W.  Rep.  808. 

The  testimony  of  one  who  examined  tlie 
track  the  morning  after  an  accident  is  ad- 
missible to  show  the  condition  of  the  truck, 
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etc.,  and  he  might  also  be  allowed  to  testify 
as  to  rotten  tics  seen  by  him  near  the  track 
at  tlie  place  of  the  accident  from  one  to 
til  rue  weeks  after  the  occurrence.  Chicago, 
/'.  &^  St.  L.  A'.  Co.  V.  Lewis,  48  ///.  App. 
274. 

Ill  an  action  for  railway  injury,  defects  in 
the  track  at  other  times  and  places  than 
tliose  of  the  accident  cannot  be  shown  in 
proof  of  negligence  contributing  to  the  in- 
jurv.  Grand  Rapids  Sr'  I.  R.  Co.  v.  lliinlUy, 
38  .Mich.  537.— DisiiNOLMSiiKU  IN  Leonard 
V.  Southern  Pac.  Co.,  21  Orcg.  555. 

Evidence  as  to  the  condition  of  the  road- 
bed one,  two,  and  three  years  after  the  acci- 
dent is  too  ren)ote.  Stohcr  v.  St.  Louis,  /. 
M.  &>  S.  R.  Co.,  31  A/Ji.  &^  Eiig.  R.  Cas. 
229,  91  A/o.  509,  10  IVfst.  Rep.  54,  4  S.  IV. 
Rep.  3S9. 

In  an  action  by  a  passenger  for  injuries 
received  through  defects  in  the  tr;ick,  evi- 
dence as  to  the  soundness  of  the  ties 
and  the  condition  of  the  roadbed  at  tiie 
place  of  the  accident,  when  the  track  was 
repaired  about  six  months  thereafter,  isconi- 
])etent,  as  tending  to  show  the  condition  of 
the  track  at  the  time  of  the  accident. 
Stewart  V.  Everts,  44  Am.  &^  Eng.  R.  Cas. 

313, 76  iris.  35, 44  iV.  ir.  Rep.  1092. 

Wl,  Breaking;  of  rails. —The  evidence 
tending  to  show  that  the  derailment  of  the 
coach  in  which  plaintiff  was  riding  was 
caused  by  the  breaking  of  a  rail  as  the 
coach  passed  over  it,  and  that  this  was 
caused  by  the  defective  condition  of  the 
mil  and  the  cross-lies  under  it,  it  is  com- 
lietcnt  for  plaintiff  to  prove  that  other  rails 
and  cross-ties,  at  and  near  the  place,  were 
also  old,  worn,  rotten,  and  decayed.  Ala- 
bama G.  S.  R.  Co.  v.  Hill,  93  Ala.  514,  9  So. 
Rip.  722. 

Ill  a  suit  by  a  passenger  for  personal  inju- 
rii.s  where  it  was  alleged  by  defendants  that 
the  accident  was  one  of  that  class  of  acci- 
di'iits  .springing  from  natural  causes  against 
which  no  human  foresight  could  guard ; 
that  the  broken  rail  causing  the  accident 
nas,  liefore  that  time,  sound  and  service- 
alilc,  and  that  the  sudden  fracture  in  it  was 
caused  by  the  extreme  degree  of  cold  to 
which  it  was  subjected,  and  not  from  any 
nej,'ligence  of  defendants,  and  plaintifl  con- 
tends that  the  accident  was  caused  by  the 
culi)able  acts  of  defendants  in  running  the 
train  at  too  high  a  rate  of  speed  over  an 
old  and  much  worn  track,  causing  the  rail 
to  break,  evidence  of  the  general  conliiion 
5  D.  R.  D.— 2S. 


of  the  roadbed,  etc.,  at  and  near  the  acci- 
dent, is  admissible.  Missouri  Pac.  R.  Co, 
V.  Collier,  18  Am.  &*  Eft:;.  R.  Cas.  28 1,  62 
Tex.  318. 

Plaintill  was  allow^cd  to  introduce  in  evi- 
dence pieces  of  the  broken  rail  picked  up 
at  the  place  (jf  the  accident  six  months 
thereafLcr.  Tiie  i)ieccs  bad  been  exposed 
to  the  action  of  the  wi-atli(;r  from  Jaiiuarv 
to  June,  //eld,  that  the  admission  of  sucli 
evidence  and  allowing  the  jury  to  draw-  a 
conclusion  therefrom  as  to  the  soundness  of 
the  rail  was  erroneous.  Ste'oart  v.  Everts, 
44  Am.  &*  Efti^.  A\  Cas.  313,  76  IVis.  35.  44 
X.  If.  AV/>.  1092. 

iKi.  Defoetivo  cro.ss-ties.— One  count 
of  the  complaint  alleging  that  the  injuries 
resulting  frou)  the  failure  of  the  railroad 
company  to  keep  the  switch  at  which  the 
cars  were  derailed  in  good  and  safe  ccjiidi- 
tion,  ami  the  other  containing  only  general 
averments  of  negligence  in  the  conduct  and 
management  of  the  engine  and  cars,  evi- 
dence as  to  the  rotten  and  unsafe  condition 
of  the  cross-ties  within  thirty  feet  of  the 
switch  is  relevsmt  and  admissible  lor  the 
plaintiff,  and  is  not  objectionable  on  the 
ground  of  variance,  /iichmond  &^  /J.  A'. 
Co.  V.  Vance,  93  Ala.  144,  9  .S';;.  AV/.  574. — 
Following  Louisville  &  N.  R.  Co.  v.  Jones, 
83  Ala.  376. 

Where  a  witness  examines  the  ties  of  a 
railroad  shortly  after  an  accident,  and  after 
the  old  ties  had  been  replaced  by  new  ones, 
he  may  testify  to  the  unsound  condition  of 
the  ties  found  lying  near  the  track  at  the 
place  where  the  train  was  derailed,  espe- 
cially when  he  had  already  testified  to  the 
condition  of  the  track  on  the  morning  of 
the  accident.  His  examination  of  the  ties, 
being  recently  after  the  accident  and  at  the 
place  of  derailment,  is  competent  testimony 
as  tending  to  establish  the  condition  of  the 
ties  at  the  time  of  the  injury  of  the  plaintiff. 
Chicai^o,  P.  &^  St.  L.  R.  Co.  v.  Lewis,  145 
///.  67,  33  IV.  E.  Rep.  960. 

Kvidence  that  the  track  where  an  acci- 
dent occurred  had  rotten  ties,  loose  rails, 
and  projecting  ends  of  ties,  with  holes  in 
the  ground  between  the  ties  both  inside 
and  outside  the  rails,  was  properly  admitted, 
as  showing  such  a  condition  of  non-repair 
as  would  most  probably  have  occasioned 
the  stumbling  of  any  person,  old  or  young, 
while  engaged  in  doing  the  work.  Kehler 
V.  Sch7venk,  151  Pa.  St.  505,  25  Atl.  Rep. 
130. 
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04.  Brakes.— In  an  action  for  personal 
injuries  received  at  a  crossing  the  declara- 
tion alleged  that  the  locomotive  was  not 
supplied  with  proper  brakes.  Ng/ti,  that 
evidence  respecting  its  brakes  as  compared 
with  other  locomotives  belonging  to  the 
same  company  was  aclniissil)le.  SaTanna/i, 
F.  &•  IV.  A'.  Co.  V.  Flail iiitgitii,  39  ^lin.  &^ 
Eiii;.  R.  Cas.  661,  82  Ga.  579,  9^'.  E.  Rep.  471. 

Upon  the  trial  of  an  action  for  injuries 
received  by  a  brakeman,  resu'ting  from  a 
defect  in  a  brake,  which,  if  a  proper  inspec- 
tion hafl  been  made,  plaintiff  claiincd,  would 
have  been  discovered,  plaintiff  otiered  to 
prove  that  other  brakes  on  similar  cars  on 
the  train  were  in  a  defective  condition, 
which  rendered  them  useless.  Tliis  was 
rejected.  Held,  error;  that  such  evidence 
was  competent  as  bearing  upon  the  point 
whether  the  cars  had  b^en  properly  in- 
spected, luiilev  v.  Rome,  IV.  &^  O.  R.  Co., 
139  A'.  ]'.  302,  34.V. /T.  AVA9'«- 

95.  Cuttle-jynsuMls.— Evidei.je  that  on 
a  certain  day  the  timbers  of  a  cattle-guard 
were  so  rotten  that  tlie  cross-bars  had  be- 
come loose  and  out  of  place,  and  that  the 
pit  had  become  partially  filled  up  with  sand, 
is  admissible  to  prove  that  it  was  in  the 
same  defective  condition  on  the  day  pre- 
vious. Miller  v.  Nori/ieni  Pac.  R.  Co.,  36 
Minn.  296,  30  lY.  IV.  Rep.  892. 

S)0.  Hproadinj;  of  rails.—  Where  a 
passenger  sues  a  railroad  for  an  injury 
caused  by  the  train  leaving  the  track,  and 
charges  that  it  was  through  the  negligence 
of  the  company,  without  specifying  the  par- 
ticular acts  of  negligence,  it  is  comi)etent  to 
prove  that  the  accident  resulted  from  the 
spreading  of  the  rails  caused  by  imperfect 
ties.  Gulf,  C.  &>  S.  F.  R.  Co.  v.  Smitli,  74 
'J'e.v.  276,  II  .S'.  W.  Rep.  1 104.— FOLLOWED 
IN  Gulf,  C.  &  S.  F.  R.  Qo.v.  Wilson,  79  Tex. 

371. 

It  was  competent  to  show  that  about  half 
an  hour  before  an  accident  upon  a  railroad, 
caused  by  the  spreading  of  the  rails  upon 
the  track,  a  track  walker  reported  to  the 
section  boss  at  work  upon  the  track,  the 
condition  of  the  track — that  "the  track  is 
spread."  The  report  was  by  a  servant  whose 
duty  it  was  to  ascertain  the  condition  of  the 
track,  and  to  report  it  to  other  servants, 
whose  duty  it  was  to  repair  it.  Te.ras  &* 
P.  R.  Co.  v.  Les/sr,  75  Tex.  56,  12  5.  IV. 
Kef>.  955. 

07.  Dangerous  switelies. — Where  an 
injury    occurs    by    reason    of    a    defective 


switch,  evidence  is  admissible  that  the  de- 
fects existed  some  time  after  the  accident, 
and  after  a  new  switch  stand  had  been  put 
in,  and  other  changes  made,  where  the  evi- 
dence shows  that  the  defect  causing  the  ac- 
cident had  not  been  changed.  Stodder  v. 
New  York,  L.  E.  &^  JV.  R.  Co.,  2  yV.  J'.  Si/pp. 
7S0,  19  A\  ]'.  ^.  R.  772,  50  Nun  221  ;  (//. 
finned  in  121  A'.  Y.  655,  fiiem.,  24  N.  E.  Rep, 
1092. 

II.  JUDICIAL  NOTICE. 

98.  In  general.* — (i)  IVliatwillhejii' 
dicially  noticed.  —  Courts  are  bound  judi- 
cially to  know  that  no  care  is  not  due  or  rea- 
sonable care ;  that  when  no  care  whatever 
has  been  used  in  approacliing  a  known  or 
threatened  danger,  and  no  etTort  whatever 
to  ascertain  or  avoid  it,  reasonable  care  has 
not  been  exercised,  and  the  party  has  In-cn 
guilty  of  negligence.  Lake  Shore  &^  M .  S. 
R.  Co.  V.  Miller,  25  Midi.  274. 

Judicial  notice  will  be  taken  that  a  bc^x 
freight-car  in  a  state  of  rest  at  a  liigiiway 
crossing  is  not  per  se  a  frightful  object  to 
horses  of  ordinary  gentleness;  the  question 
is  not  for  the  jury.  Gilbert  v.  Flint  &^  P. 
M.  R.  Co.,  15  Am.  &^  En^.  R.  Cas.  491,  51 
Mie/i.  488,  16  A'.  IV.  Rep.  868,  47  Am.  Rep. 
592.- DisTiNc.i'isHED  IN  Young  7'.  Detroit, 
G.  H.  &  M.  R.  Co.,  56  Mich.  430;  Peterson 
V.  Chicago  &  W.  M.  R.  Co.,  64  Mich.  621. 
Followed  in  Fisk  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  74  Iowa  424. 

The  court  may  take  judicial  notice  of  the 
fact  that  in  a  large  city  where  two  city  rail- 
road tracks  are  laid  down  in  a  long  avenue, 
requiring  nearly  an  hour  to  traverse  it,  the 
crossings  where  the  cars  stop  to  take  on 
the  passengers  are  much  frequented,  even 
though  the  street,  considered  as  a  wIkjIc, 
may  not  be.  Haggerty  v.  Brooklyn  City  &^ 
N.  R.  Co.,  6  Abb.  N.  Cas.  129,  61  A'.  Y.  624. 

A  court  will  take  notice  that  electricity 
developed  to  a  high  degree  of  intensity  is 
exceedingly,  and  even  fatally,  dangerous 
when  brought  in  contact  with  persons  or 
animals;  but  the  court  has  no  judicial 
knowledge  of  the  fact  that  it  is  dangerous 
when  us<5d  by  a  street-car  company  in  the 
ordinary  way  as  a  motive  power.  Taggart  v. 
Newport  St.  R.  Co..  43  Am.  &•  Eng.  R.  Cas. 
208, 16  A'.  /.  668,  7  L.  R.  A.  205,  ig  Atl.  Rep. 
326. 

*  Matters  relating  to  railways  which  are  known 
judicially,  see  note,  44  Am.  &  Enu.  R.  Cas.  6. 
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The  right  to  recover  damages  for  causing 
a  de;ith,  etc.,  is  given  by  statute.  That  the 
law  does  not  give  the  remedy  sought  must 
be  taken  notice  of  by  the  court,  even  if  the 
point  was  not  made  at  the  trial  or  in  assign- 
ments of  error.  Yoakum  v.  Selpli,  83  Tex. 
607,  19  .S'.  W.  Rep.  145. 

(2)  What  must  be  alleged  and  />rcn>ed.— 
Tlie  courts  cannot  take  judicial  knowledge 
of  the  rule  for  the  measurement  of  corn  in 
tlie  sliuck,  nor  declare  that  a  railroad  car 
twenty-six  feet  long,  eight  feet  wide,  and 
four  feet  high,  cannot  hold  three  hundred 
bushels  of  corn  in  the  shuck.  South  &• 
a:  Ala.  R.  Co.  V.  IVood,  21  Atu.  6-  Eng.  R. 
Cas.  39,  74  .'lla.  449,  49  .Im.  Rep.  819. 

Where  a  corporation  executes  an  appeal 
bond,  by  an  attorney  in  fact,  and  it  is  cop- 
ied into  the  record  with  a  scrawl  attached, 
the  sup;cmc  court  will  not  take  judicial  no- 
tice of  the  fact  that  the  corporation  has  a 
seal  funiier  than  the  scrawl.  Jllinois  C.  R. 
Co.  \.  Johnson,  40  ///.  35. 

It  is  not  a  matter  of  which  a  court  can 
take  judicial  knowledge  that  the  tendency 
of  an  inclined  grade  is  to  accelerate  the  mo- 
tion of  a  car  moving  down  the  incline,  and 
that  the  law  of  friction  operates  against  the 
iicceieration  of  its  motion,  and  that  in  some 
di'^rce  of  inclination  the  friction  would 
equal  and  neutralize  the  motion  caused  by 
the  descending  grade.  The  etTect  of  these 
causes  must  be  determined  by  the  jury  from 
the  evidence  introduced  on  trial.  Chicago, 
St.  L.  &>  P.  R.  Co.  V.  Champion,  {Ind.)  32 
i\.  /■:.  Rep.  874. 

Ciiiirts  cannot  take  judicial  notice  that  a 
well-known  railroad  company  is  popularly 
known  by  the  initial  letters  of  tlie  words 
constituting  its  full  name — for  example,  that 
"C,  n.  &  Q.  R.  R.  Co."  means  the  Chicago, 
Huiliiigton  and  Quincy  railrf)ad  company. 
^Icio/d  V.  Chicago,  />'.  6^  Q.  R.  Co.,  70  Iowa 
1S5,  30  X.  W.  Ref>.  503. 

The  court  will  not  take  judicial  notice  of 
the  losses  which  the  Northern  Pacific  R.  Co. 
had  sustained  by  reason  of  the  Indian  res- 
,  ervations,  and  of  the  settlements  which  had 
been  made  within  the  limits  of  its  grant 
prior  to  the  final  location  ot  its  line,  and 
from  this  assume  that  the  selection  of  the 
lands  aforesaid  was  in  lieu  of  losses  thus 
sustained.  Elling  v.  Thexton,  7  Mont.  330, 
i(>  I'ac.  Rep.  931. 

The  que  ition  whether  the  terms  of  a  stat- 
ute, authorizing  a  change  of  name  on  the 
part  of  a  railroad  company  upon  the  making 


of  certain  subscriptions  authorized  by  the 
same  act,  has  been  complied  with  or  not, 
is,  where  pertinent,  a  proper  subject  of  al- 
legation and  proof ;  and  courts  will  not  take 
judicial  notice  of  a  statement  in  a  report  of 
the  commissioner  of  railroads  to  the  effect 
that  the  terms  of  the  statute  have  been  com- 
plied with,  and  the  name  of  the  company 
changed.  Cincinnati,  IT.  &'  />*.  R.  Co.  v. 
Hoffhines,  40  Am.  &*  Eiig.  R.  Cas.  221,  46 
Ohio  St.  643,  22  A\  E.  Rep.  871. — Follow- 
ing Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Moore, 
33  Ohio  St.  384. 

The  court,  while  taking  judicial  notice  of 
an  act  of  the  legislature  authorizing  the 
sale  of  a  railroad,  will  not  take  such  notice 
as  to  the  fact  of  the  sale.  Nor  do  they  ju- 
dicially know  that  the  corporate  existence 
of  a  company  whose  charter  has  not  expired 
by  limitation  has  ceased,  or  that  the  cor- 
poration has  successors.  Shea  v.  Knoxville 
(Sx  K.  R.  Co.,  6  Baxt.  (  Tenn.)  277. 

A  court  cannot  take  judicial  knowledge 
without  evidence  that  a  railway  was  not 
fenced  at  a  certain  point;  the  burden  of 
proving  that  it  was  fenced  is  on  the  railroad 
company  in  order  to  establish  its  defense. 
Texas  C.  R.  Co.  v.  Childress,  64  Tex.  346. 

91).  Acts  t'reatliiH:  railway  «-or|»o- 
ratioiis. — A  federal  court  will  take  jurlicial 
notice  of  the  fact  that  a  railroad  con'.pany 
is  authorized  by  an  act  of  congress  to  build 
and  maintain  a  bridge  over  navigaisle  wa- 
ters. Pennsylvania  R.  Co.  v.  Baltimore  &• 
A'.  I'.  R.  Co.,  37  Fed.  Rep.  129. 

In  West  Virginia,  statutes  of  that  state 
or  of  the  parent  state  of  Virginia,  creating 
railroad  corporations,  or  licensing  and  au- 
thorizing them  to  exercise  their  franchises 
within  the  state,  are  deemed  public  acts,  of 
which  the  courts  of  the  state  take  judicial 
notice,  and  the  federal  courts,  when  acting 
within  the  states,  must  do  likewise.  Mar- 
tin V.  Baltimore  &*  O.  R.  Co.,  151  U.  S.  673, 
14  Sup.  Ct.  Rep.  533. 

Judicial  notice  is  taken  of  a  railway  char- 
ter granted  by  special  act  of  the  legislature, 
published  as  a  public  act,  and  referred  to 
in  other  public  acts  subsequently  pa-^sed. 
Frazier  v.  East  Tenn.,  I'.  &-  G.  R.  Co.,  40 
Am.  (S-  Eng.  R.  Cas.  358,  88  Tenn.  i  j8,  12  S. 
IV.  Rep.  537.  U'oods  v.  Durrett,  28  Tex. 
429.  Wright  V.  H aid- ins,  28  Tex.  452. 
Hart  V.  Baltimore  &^  O.  R.  Co.,  6  11'.  I'a. 
336.  State  V.  Baltimc*-e  &*  O.  R.  Co.,  15  IV. 
Va.  362. 

Where  in  a  general  act  of  the  legislature 
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the  corporate  existence  of  a  railroad  in 
Texas  is  recognized,  tlie  court  will  talic  judi- 
cial knowledge  of  the  existence  of  the  corpo- 
ration. Houston  &*  T.  C.  A'.  Co.  v.  Knapp, 
51   Tex.  %(v). 

\\\  an  acticjn  aqainst  a  railroad  company 
it  is  not  necessary  to  aver  in  the  declaration 
that  it  is  a  corporation,  nor  is  it  necessary 
to  prove  it  on  the  trial,  unless  with  the 
plea  there  is  filed  an  allulavit  denying  the 
fact.  The  court  will  ex  officio  take  notice 
of  the  fact.  Ualtinwre  &^  O.  R.  Co.  v.  Sher- 
man, 30  G>att.  {Va.)  602.— Foi.i.owKi)  in 
Norfolk  &  VV.  R.Co.  v.  Harinan,  83  Va.  553. 
S  S.  E.  Rep.  251. 

The  statute  N.  C.  Laws  of  1848-49,  cli. 
82,  incorporating  tlie  North  Carolina  U.  Co., 
is  a  private  act;  and  it  is  error  to  permit  it 
to  be  read  and  commented  on  to  the  court 
or  jury  until  it  has  been  i)roperly  introduced 
as  evidence.  Durham  v.  Richiiumd  S^  J). 
A'.  Co.,  loS  .'V.  Gir.  399,  12  Si  JC.  Rep.  1040, 
13  .S'.  E.  Rep.  I. 

100.  Coinpctingr  lines. — Judicial  no- 
tice may  be  taken  by  the  court  of  the  fact 
that  two  railroads  touching  the  same  points 
are  parallel  and  competing  lines.  Gulf,  C, 
&^  S.  F.  R.  Co.  V.  State,  36  Am.  &^  E»g. 
R.  Cas.  481,  72  Tex.  404,  i  L.  R.  A.  849, 
10  S.  IV.  Rep.  81,  2  Int.  Com.  Rep.  335.— 
Quoting  East  Line&  R.  R.  R.  Co.  v.  Rush- 
ing, 6y  Tex.  306. 

101.  County  boundaries. — The  su- 
preme court  takes  judicial  cognizance  of 
county  boundaries,  and  that  a  certain  dis- 
tance from  a  place  named  in  a  county  is 
within  that  county.  Terre  Haute  &^  I.  R. 
Co.  v.  Pierce,  19  .Im.  &^  Kiij^.  R.  Cas.  581,  95 
/mi.  496. — OvKKKUi.iNU  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Breckenridge,  64  Ind.  113. — In- 
dianapolis. />'.  &*  IV.  R.  Co.  V.  Lyon,  48  Ind. 
119.  Louisville,  N.  A.  &*  C.  R.  Co.  v.  llixon, 
loi  Ind.  337. 

In  a  suit  for  killing  live  stocV,  where  no 
witnesses  state  that  the  killing  was  in  the 
county,  yet  several  state  that  it  was  on  the 
railroad  between  two  geographical  points, 
the  court  will  take  judicial  notice  of  the 
fact  that  such  points  are  in  the  county. 
Indianapolis  &^  C.  R.  Co.  v.  Case,  15  Ind.  42. 

102.  Diilie.s  of  agents  and  eni- 
ployos.— The  court  will  take  judicial  no- 
tice of  the  functions  of  such  railway  officers 
as  ticket  agents  and  conductors  as  matters 
of  common  experience,  and  that  passengers 
arc  supposed,  on  the  same  ground,  to  know 
these  functions  and  the  regulations  of  the 


companies  to  which  they  trust  themselves. 
Dye  V.  Virginia  Midland  R.  Co.,  9  Mai  ley 
(1).  C.)  63.  Travers  v.  Kansas  Pac.  R.  Co., 
63  Mo.  42 1 . 

Courts  will  take  judicial  notice  of  the  au- 
thority of  the  managing  agents  of  a  railroad 
corporation,  and,  in  the  absence  of  atiy  evi- 
dence upon  the  subject,  will  presume  that 
its  superintendent  is  empowered  tocoiuliKt 
its  ordinary  transactions,  such  as  the  receji- 
tion  of  cord  wood.  Sacalaris  v.  Eurela  &^ 
P.  R.  Co.,  16  Am.  &^  Eng.  R.  Cas.  5S0,  iS 
A'ei'.  155,  I  J'ae.  Rep.  835. 

Courts  do  not  lake  judicial  notice  of  the 
duties  of  railway  emijloyes  or  olHcers.  .So 
an  action  cannot  be  mainiained  against  a 
corporation  for  medicines  furnished  an  iii- 
jurcti  employe  on  the  order  of  a  division 
superintendent,  without  evidence  that  he 
was  authorized  to  give  the  order.  Ihinvn 
V.  Missouri,  A'.  &>  T.  R.  Co.,  67  Mo.  122. 
— DisriNc.uisnr.n  in  Terre  Haute  iN:  I.  R. 
Co.  7'.  McMurray,  98  Ind.  358.  Rkvikwi.d 
IN  Louisville,  E.  &  St.  L.  R.  Co.  v.  McVay, 
98  Ind.  391. 

lO.'t.  Existence  and  location  of 
municipal  corporations.— A  court  will 
take  judicial  notice  of  the  fact  that  land 
surrounding  the  harbor  of  Seattle,  in  Wash- 
ington, had  been  for  many  years  selected 
for  and  known  as  the  site  of  a  city,  though 
not  all  improved,  and  that  it  is  unfit  for 
agricultural  purposes,  and  therefore  not 
subject  to  the  pre-emption  l;iws,  so  as  to 
excluflc  the  idea  that  an  indiviriual  could 
acquire  title  to  a  farm  simply  because  lie 
lived  on  it  and  improved  it.  Ex  parte 
Davidson,  57  Fed.  Rep.  8S3. 

A  court  in  Connecticut  has  judicial  knowl- 
edge that  Ansonia  in  that  state  is  easily  ac- 
cessible from  Nnw  York  city  by  railway,  that 
there  is  frequent  communication  by  mail, 
and  that  the  telegraph  may  be  used  and  a 
reply  obtained  in  lialf  an  hour  and  at  a  tri- 
fling expense.  Morgan  v.  Earrel.  58  Conn. 
413,  20  At  I.  Rep.  614. 

Judicial  notice  will  be  taken  of  the  loca- 
tion of  Fort  Scott,  and  of  the  boundaries  of 
Bourbon  county,  and  also  that  a  place  two 
miles  distant  from  Fort  Scott  is  within  that 
county.  Kansas  City,  Ft.  S.  &*  G.  R.  Co. 
V.  Purge,  40  Am.  &^  Kng.  A'.  Cas.  181,  40 
Kan.  736,  21  Pac.  Rep.  589. 

The  courts  will  take  judicial  notice  of  the 
rights  and  powers  conferred  by  a  general 
law  on  towns  becoming  incorporated  there- 
under, but  not  of  the  fact  that  a  particular 


EVIDliNCIi,  104-100. 


487 


St  themselves. 

Co.,  9  Mitikt-y 

as  Pac.  /i'.  Co., 

>tice  of  the  an- 
ts of  a  railroad 
ICC  of  ail)-  cvi- 
prcs\ime  that 
red  tocoiidii, ! 
li  as  tlio  re(  (,'11- 
s  V.  iUirekii  &» 
R.  Ciis.  5S0,  iS 

notice  of  the 
r  officers.  So 
ined  aj,'ainst  a 
irnishcd  an  iii- 

of  a  division 
;lcnce  tliat  he 
order.  Brown 
>.,  67  iI/('.  122. 
Maute  I'v  I.  U. 

i.      Rl-.VIl-.WT.l) 

Co.  V.  McVay, 

location   of 

—A  court  will 
fact   that  land 
2attle,  in  Wash- 
years  selected 
a  city,  thoui'h 
it    is   unfit   for 
therefore  not 
laws,  so  as  to 
idividual   could 
iply  be<;ause  he 
it.      Kv  parte 

•  judicial  knowl- 
ate  is  easily  ac- 
hy railway,  th;it 
cation  by  mail, 
be  used  and  a 
ur  and  at  a  tri- 
^^arrel,  58  Conn. 

en  of  the  loca- 
le boundaries  of 
that  a  place  two 
tt  is  within  that 
S.  (5-  G.  N.  Co. 
K.  Cas.  181,40 

;ial  notice  of  the 
;d  by  a  general 
arporated  there- 
hat  a  particular 


town  has  availed  itself  of  the  privileges  of 
such  law  and  become  incorporatc<l ;  such 
incorporation  must  be  proved.  So  ln-ld,  in 
proceedings  by  a  town  to  condemn  land 
across  a  railroad  for  the  purpose  of  opening 
a  SI  reet.  llopkina  v.  Kansas  City,  St.  J.  iS^ 
C.  /!.  J\.  Co.,  79  Mo.  yS. 

Where  an  injury  is  simply  alleged  as  hav- 
ing occurred  "  iu  the  city  of  Jancsville  "  the 
c(;uri  will  take  judicial  notice  of  the  fact 
thai  it  w;is  in  a  city  of  that  name  in  Wiscon- 
sin, though  there  are  01  her  cities  of  the 
same  name  in  other  states.  Wood-ward  \. 
LhLago  iS"*  A'.  //'.  R.  Co.,  21   JI7s.  309. 

104.  KoriiuT  iuljiidieations.— A  for- 
mer .iiijudicaiion  iu  the  federal  courts  on 
tin;  suhject-niatler  of  a  controversy  cannot 
1)1-  taken  notice  of  in  the  slate  courts,  un- 
hss  properly  presented  by  the  pleadings 
and  proofs.  Kilpa trick  v.  Kiinsas  City  ^-^ 
li.  R.  Co.,  57  Am.  w-'  ling.  K.  Cas.  39S,  38  AV^. 
620,  57  A'.   //'.  Rip.GC,\. 

105.  (jit>og:rai>liit'al  position  oi'rail- 
way.s.— Railways  ;irc  ])ublic  highways,  and 
it  is  a  matter  of  history  that  important  lines 
of  railway,  once  established,  htivc  remained 
as  fixed  and  pcniuincnt  in  their  course  as 
the  rivers  themselves.  The  locality  be- 
comes so  notorious  and  indisputable  that 
courts  take  notice  thereof.  Miller  v.  Texas 
t-  A'.  O.  R.  Co.,  83  7V.I-.  SiS,  iS  5.  IV.  Rep. 

'J54- 

Hnt  in  order  10  take  notice  that  the  ap- 
pellee r-iilway  companj'  is  a  part  of  a  system 
if  railways  (e.g.,  the  Southern  Pacific  sys- 
I'.in)  the  court  must  be  aware  of  the  con- 
tract through  which  the  system  is  created. 
.\  contractual  relation  which  a  railway 
niiyht  enter  into  with  other  railways  to 
!  'rni  acontinous  line  for  the  transijortatiou 
(if  freight  would  not  be  of  such  historical 
or  commercial  notoriety  as  lo  render  it  so 
indisputable  that  the  c<jurts  ought  to  take 
judicial  knowledge  that  such  was  the  fact. 
Mi!!.-  V.  Texas  &•  A'.  O.  R.  Co.,  83  Tex. 
51S,  iS  S.   IV.  Rep.  954. 

Judicial  notice  will  be  taken  of  the  geo- 
graphical position  of  Hazelrigg  Station. 
Indianapolis  &>  C.  R.  Co.  v.  Stephens,  28 
Ind.  429. 

A  court  will  not  take  judicial  knowledge 
of  the  fact  that  the  line  of  a  consolidated 
railroad,  if  completed  according  to  the 
original  charters,  would  form  a  continuous 
or  unbroken  line.  Georgia  Pac.  R.  Co.  v. 
Gaines,  44  Am.  &*  Eiig.  R.  Cas.  I,  88  Ala. 
377,  7  So.  Rep.  383. 


The  courts  will  not  take  judicial  notice 
whether  a  railroad  company  owns  and  op- 
erates a  road  through  a  iiarticular  county, 
when  there  is  no  law  pmliihiiing  it  from 
doing  so.  Indianapolis  ljv  C.  R.  Co.  v. 
Sttp/icns,  38  Ind.  429.  — Foi.l.cnVKU  in  In- 
dianapolis &  C.  R.  Co.  7'.  Kibby,  28  Ind. 
47y- 

The  court  will  not  take  judicial  notice 
thiit  a  railroad  company  under  its  charter 
condemned  or  accpiired  title  to  any  |iar- 
ticular  hiiul  or  strip  of  land.  Cliapinan  v. 
Pittslnnxh  ■^•^  S.  R.  Co.,  9  yint.  &•  Rng.  R. 
Cas.  4S4,  i,S  //'.   Va.  1S4. 

A  court  will  not  take  judicial  notice  of 
the  fact  thai  a  railroad  will  not  run  tliKjngh 
or  near  certain  places  which  have  sub- 
scribed to  its  capital  stock,  where  it  is  sim- 
ply charteicd  between  certain  designated 
termini.     I'iiil/ips  v.  Al/uiny,  28   IVis.  340. 

1<)<{.  Planner ot'o|M>ratiiiKi'ail\va.v.s 
mill  ooiidiictiiig  Inisiiu'ss.— Courts  will 
judicially  know  that,  as  a  general  rule, 
trains  running  upon  a  railroad  are  run, 
directed,  and  ontrolled  by  the  owners  of 
the  road.  Sotitii  &'  A',  .^lla.  R.  Co.  v.  Pit- 
tureen,  62  Ala.  305. 

The  manner  in  which  railroad  comf  lies 
conduct  their  business  has  been  so  (uig 
followed  and  withsuciia  degree  of  uniform- 
ity that  courts  arc  bound  to  take  judicial 
notice  of  its  general  features.  Atchison,  T. 
&^  S.  /•".  R,  Co.  v.  Headland,  18  Culo.  477.  33 
Pac.  Rep.  185. 

//  seems  that  the  courts  may  take  judicial 
notice  of  the  way  iu  which  the  great  rail- 
ways are  managed  in  the  everyday  prac- 
tical running  of  them — i.e.,  by  overlooking 
olficers  at  distant  places,  who  by  means  of 
the  telegraph  aie  advised  where  trains  are, 
and  direct  their  movements.  Slater  v. 
Jewett,  5  Am.  .S^  Kng.  R.  Cas.  515,  85  A'.  V. 
61,  39  yhn.  Rep.  627. — Ai'PI.ikd  in  Carr  z*. 
North  I^iver  Constr.  Co.,  17  N.  Y.  S.  R.945. 

And  the  fact  that  some  company  may 
operate  a  line  of  road  by  tclejihone,  orsome 
other  means  of  communication,  d<jes  not 
invalidate  the  law  which  isconlincd  to  those 
operated  b\-  telegraph,  upon  account  of  class 
legislation,  for  the  law  applies  to  all  alike 
who  oi)erate  roads  by  means  of  telegraphic 
information.  State  v.  Indiana  iS-=  /.  ,b'.  R. 
Co.,  133  /nd.  69,  32  A'.  E.  Rep.  S17. 

Where  a  terminal  company  which  owns 
but  twelve  miles  of  track  in  a  city  complains 
that  it  is  assessed  much  higher  per  mile  for 
taxation  than  othercompanies  whose  tracks 


438 


EVIDIiNCE,  107,  10«. 


mm 


enter  tlie  city,  and  where  the  evidence 
does  nut  show  eitlier  the  actual  or  tlie 
relative  vahics  of  the  ditfcrent  roads,  the 
court  will  take  judicial  notice  of  the  fact 
that  most  of  I  lie  other  roads  arc  long  linos; 
tiial  the  number  (jf  trains  and  the  amount 
of  traffic  passing  over  them  are  limited  as 
comijarcd  with  the  terminal  road,  ami  that 
the  assessed  v:ilua»'  n  per  mile  placed  u|jon 
them  is  the  average  value  of  the  whole  of 
the  line,  and  not  of  that  portion  which  is 
in  the  city.  S/.  Lout's  //.  <S-»  T.  A'.  Co.  v. 
People  ex  rel.,  39  Ain.  Sf  Fnt^.  R.  Cas.  50:!, 
lij  III.  627,  21  N.  K.  Rep.  348. 

C  >urt3  are  hound  to  recognize  the  essen- 
tial dillerences  in  the  natures  and  modes  of 
travel  and  transjiortation  upon  railroads 
and  ordinary  higluvays  ;  that  greater  speed 
III  travel  and  transportation  is  one  of  the 
objects  of  authorizing  conveyance  by  rail ; 
that  locomotives  and  heavy  trains  cannot 
be  suddenly  stopped  or  turned  oat  of  their 
course,  and  that  tiie  authority  given  by  law 
to  railroads  to  cross  higluvays,  and  fixing 
no  limit  to  their  speed,  necessarily  gives 
them  the  preference  at  the  crossings ;  other- 
wise their  rate  of  speed  must  be  so  reduced 
and  the  regularity  of  trains  so  interrupted 
as  to  defeat  the  very  object  and  purpose  of 
railroad  transi)ortation.  Lake  S/iore  &*  M. 
S.  R.  Co.  V.  J  filler,  25  Jf/c/i.  274. 

The  court  will  take  notice  as  part  of  the 
general  knowledge  of  the  business  com- 
munity that  the  railroads  of  the  country 
conduct  inspections  under  a  system  which 
all  persons  so  employed  as  to  be  interested 
are  presumed  to  understand.  Smith  v. 
Potter,  2  .lin.  &»  Eitt;.  R.  Cas.  140,  46  Mich. 
258,  9  N.  W.  Rep.  273. 

The  construction  and  operation  of  a  rail- 
road without  blocking  its  frogs  and  switches 
is  not  negligence  per  se  of  which  a  court 
will  take  judicial  notice,  upon  proof  of  the 
fact  of  such  construction  and  operation  and 
failure  to  block  the  frogs  and  switches;  nor 
will  the  court  notice  the  fact  that  unblocked 
frogs  are  inherently  unsafe.  Missouri  Pac. 
R.  Co.  V.  Lewis,  24  Neb.  848,  40  A'^.  \V.  Rep, 
401,  2  L.  R.  A.  67. 

107.  Mutters aff'ectiiiK:.iiiri8<Iictioii 
of  court. — The  U.  S.  supreme  court  will 
take  judicial  notice  of  matters  that  affect 
its  jurisdiction,  whether  raised  by  the  par- 
ties or  not.  So  held,  where  an  Illinois  rail- 
road claimed  the  right  to  sue  certain  Indi- 
ana railroads  in  the  federal  courts  on  the 
ground  of  diverse  citizenship,  but  where  the 


bill  showed  on  its  face  that  complainant 
company  was  also  chartered  under  the  laws 
of  Indiana.  Pennsylvania  R.  Co.  v.  ^V.  Loiiii, 
A.  Sf  P.  11.  R.  Co.,  \\(i  U.  S.  472,  6  Sup.  Ct. 
Rep.  644. 

lOH.  3IiitterM  of  coiiiiiioii  kiiowl- 
cdf;«!.— No  proof  is  required  o(  facts  which 
everyijody  is  presumed  to  know.  When 
such  f.icts  bcKJine  material,  it  is  the  duty  <il 
courts  and  jurors  to  take  notice  of  and  ai  i 
upon  them,  without  proof.  So  in  a  suit  lo 
recover  damages  for  the  loss  of  an  arm,  etc., 
no  proof  to  show  that  such  loss  would  im- 
pair the  party's  ability  to  pursue  his  ordi- 
nary business  is  necessary,  upon  which  tcj 
base  an  instruction  relating  to  damages 
growing  out  of  the  want  of  such  ability. 
Chii-ai^o,  />'.  &^  Q.  R.  Co.  v.  Warner,  iHAm. 
&^  Eng.  R.  Cas.  100,   loS  ///.  538. 

The  fact  that  railway  com[)anies  arc  car- 
riers may  be  jnrlicially  iKJticed  without  biiiij' 
expressly  pleaded.  Caldwell  v.  Rieliinond 
&>  J).  R.  Co.,  89  Ga.  550,  15  .V.  E.  Rep.  67S. 

Courts  must  take  judicial  notice  of  what 
everybody  knows  with  regard  to  the  inci- 
dents of  railway  travel.  Do^vney  v.  //<;/- 
drie,  8  ,-//;/.  &^  Eng.  R.  Cos.  386,  46  Miili. 
498,  41  Am.  Rep.  177,  9  A'.  IV.  Rep.  82S. 

Hut  while  judicial  notice  may  \n'.  taken 
of  the  pro|)er  place  of  the  engineer  and  lire- 
man  on  a  moving  train  of  cars,  it  is  not 
matter  of  common  knowledge  and  general 
notoriety  that  "the  foot-board  in  front  of  a 
shifting  engine  is  the  |)ost  of  duty  of  the 
yard  master  and  conductor."  Hi^^hland  .\'\ 
&>  />'.  A'.  Co.  v.  Walters,  91  Ala.  435,  ^' 
Rep.  357. 

The  court  will  take  judicial  notice  ol 
fact  that  a  man  conid  not  strike  his  lu.i.^ 
against  an  obstruction  fourfcct  seven  inches 
above  the  place  f)n  which  he  was  sillinu, 
such  an  accident  l)eing  otdy  possiiile  in  the 
case  of  a  person  nine  feet  high.  Hunter  v. 
New  York,  O.  <V  W.  R.  Co.,  41  Aw.  &•  E/1,1:. 
R.  Cas.  248,  116  ;V.  K.  615,  23  A'.  E.  Rep.  9, 
27  A^  V.  S.  R.  729;  reversing  42  //un  657,  5 
A^.  }'.  .V.  R.  64. 

It  is  a  matter  of  common  knowledge  that 
the  earnings  of  a  railroad  are  mainly  de- 
rived from  freight  and  passenger  traffic 
which  neither  begins  nor  ends  with  that 
particular  road.  Nart  v.  Ogdensburgh  (5«*  L. 
C.  R.  Co.,  23  A^.  Y.  Supp.bif),  69  Hun  378, 
52  A'.  Y.  S.  R.  799. 

Where  a  non-resident  stockholder  seeks 
to  recover  dividends  declared  on  a  road 
which   was  operated   within    the   territory 
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iiues  arc  c;ir- 


(Mitiollfd  by  tlie  confederate  jjovcrninent, 
tnc  court  will  take  judicial  notice  of  tlie 
lact  that  the  inoiicy  received  by  tlie  coiii- 
paiiy  was  confederate  curPMicy,  and  dilTered 
ill  value  fronj  United  Staiv  money.  AV/- 
pilw.  I^cleishur^  R.  Co.,C/tas,'i  l)ic.  (6'.  S.) 

107. 
IOJ».  MiiiiicipiilonlliiaiH'eH.— C(jiirts 

will  not  lake  judicial  coj^jnizaiice  (jf  munici- 
pal le.L;islati()n.  Its  existence  must  lie  proven, 
as  any  oilier  fact.  I.av/osa  v.  L//ii,ix^,  ^Z. 
/,.  &*  A'.  O.  A'.  Co.,  (l.ii.)  4  Am.  &^  /;//:,'•.  A'. 
Ciis.  128. 

Alih"U),'h  the  courts  do  not  lake  judicial 
notice  of  niuiiici|)al  ordinances  and  bylaws, 
all  lesideiits  within  the  niuniciiiality  are 
charged  with  knowledge  of  them  ;  anil  when 
any  pers(jn  contracts,  wiiliin  the  limits  of 
tiic  nninicipaliiy,  in  reference  to  a  matter 
which  IS  g<jverned  by  a  police  regulatidii,  he 
is  cliari;t:d  witii  kiiowle(lH<-"  of  its  provisions. 
Xorth  lUi  iniiij^liain  St.  A'.  Co.  v.  Caldcrwood, 
89  Ahi.  z\-],  7  So.  l\,J>.  3C)0. 

1  i<>.  Of  stiito  statutes  by  i'(Mlt>ral 
foil fts.— Federal  courts  take  judicial  no- 
tice of  all  Mie  acts  of  congress,  and  the  laws 
of  the  states  in  which  they  sit,  and  the  lat- 
ter includes  the  statutes  of  a  territory. 
nrcidv.  A'ort/iern  J\ic.  A'.  Co.,  35  led.  Rip. 
642. 

A  federal  court  sitting  within  the  limits 

of  a  state  will  take  judicial  notice  of  a  state 

statute  giving  a  right  of  action  for  ncgli- 

'•ntly  causing  death.      lirecd  v.  A'orl/iern 

i'.u:  A.  Co..  35  JW.  Rep.  642. 

And  of  a  public  statute  of  a  state,  giving 

ourity  authority  to  subscribe  to  the  capi- 
tal st<jck  of  a  railroad,  and  to  issue  its 
bonds  in  payment  thereof.  Siiiitit  v.  Tixlla- 
poosa  Comity,  2  Wood.';  (L^.  .S'.)  574. 

111.  Private  arts.— (i)  Ufnerally. — 
Railroad  cha-  rs  are  generally  treated  as 
private  acts  a  the  legislature,  of  which 
the  courts  do  not  take  judicial  knowledge. 
Conl.y  V.  Co/iiiii fills  Tap  A*.  Co.,  44  7>  r.  579. 
Atcliison,  T.  &*  S.  I'.  R.  Co.  y.  Hhxcksliire, 
10  Kan.  477  Handy  v.  PliiLidclpliia  iS~»  A*. 
A.  Co.,  I  PL     ,.  (Pa.)  31. 

Judicial  notice  cannot  be  taken  of  the 
charter  of  a  private  corporation,  nor  of  its 
corporate  power  or  capacity,  if  it  derives 
existence  from  such  charter— i.e.,  a  special 
act  of  incorporation.  If  it  is  sliown,  how- 
ever, to  have  been  incoriiorated  under  the 
general  laws  which  authorize  the  formation 
and  define  the  powers  of  corporations, 
these  are  public  laws,  of  which  notice  must 


be  taken,  and  the  power  must  be  referred  to 
such  general  laws,  h'lt/y  v.  Alalmma  &*  C. 
R.  Co.,  58  A/a.  4S9. 

While  it  is  true  that  a  legislative  act  au- 
ihori/ing  a  private  corporati<jn  to  execute  a 
moitgaLje  on  l.mds  and  fraiuhise-'  which 
hau;  been  donated  to  it  by  the  state.  Ijiiiig 
a  private  aii,  siioiild  bi;  introduced  in  evi- 
dence, xet  that  it  litis  not  can  make  no  i!if- 
ference  when  such  act  has  been,  in  another 
cause,  recognized  and  enf(jr<ed  by  a  dec  ree 
of  this  court.  We  are  bound  to  lake  ju- 
dicial cognizance  of  our  own  decisions. 
JA»;i'<7-  V.  Ki'iiip,  i,(i  Am.  iS-*  liuf^.  R.  Cas, 
480,  42  I. a,  Ann.  1007,  S  So.  Rip.  8  50. 

A  court  cannot  ttikc  jiidicitil  notice  of 
the  fact  as  to  whether  or  not  the  N<jrihcrn 
Pacific  railroad  com|)any  filed  its  m;ip  of 
the  fixed  or  the  genertd  route  of  its  road, 
on  a  ptirticular  diite  or  at  any  other  time; 
or  whether  at  that  or  tit  any  other  time  it 
selected  the  definite  roiit(.'  of  its  road.  The 
court  mi^ht  ttike  judicial  notice,  perhtips,  of 
an  executive  tict  of  the  secretary  of  the  in- 
terior in  connection  with  the  filing  of  such 
niiip,  but  filing  it  by  the  coniptmy  is  not 
such  an  act  as  the  court  will  notice  judi- 
cially. McKfoin  V.  Xortliern  Pac.  R.  Co., 
45  AVv/.  R,p.  464. 

(2)  II '/it'll'  act pnn'idis  for  judidal  iiotke. 
— .Mthough  the  legislature  may  not.  by  pro- 
vision inserted  in  the  act,  liiive  the  ixjv.erlo 
nijike  tliiit  a  public  law  which,  in  its  essen- 
tial nature,  is  a  privtite  law,  yei  where  the 
legislature  litis  expressly  declared  that  a 
rtiilroad  charter  shall  be  a  public  tict,  the 
courts  are  authorized  to  ttike  judicial  no- 
tice of  its  terms.  Case  v.  Kelly,  43  .,-/;//.  &* 
En^;.  R.  Cas.  1,  133  U.  S.  21,  10  Sii/k  Ct.  Rep. 
216;  ajjiiniiii};  13  Am.  <S>»  Kn>^,  K.  Cas.  70. 
Peoria,  D.  &•  E.  K.  Co.  v.  People  e.x  rel.,  1 16 
///.  401 ,  6  A'.  /•-'.  Rep.  497.  Cineinnati,  II.  &- 
/.  A'.  Co.  V.  CliJ^ord.  33  Am.  &"  Eiit^-.  A.  Cas, 
81,113  Iiid.  460,  15  A'.  E.  Rep.  524.  13  Wist. 
Rep.  3S4.  Ha7\i^reaves  v.  Laiuaster  &^  P. 
J.  R.  Co.,  I  Rail-iJ.  Cas.  416. 

A  charter  of  a  railroad  com{)anv  is  a  pri- 
vate act.aiui  must  be  pleaded  and  proved  in 
chancery  courts,  notwnhstanding  the  pro- 
vismn  of  Ala.  Rev.  <""f|f^,  j-  2698,  providing 
thiit  such  charters  need  not  be  s|)ecially 
pleaded  in  courts  of  law.  Perry  v.  AVa/ 
Orleans,  M.  &•  C.  K.  Co.,  55  Ala.  413. 

Ilt2.  Public  statutes.— Courts  take 
judicial  notice  of  a  public  act  incor|)orating 
a  city.  Nutter  v.  Chicago,  R.  I.  ij^  P.  K. 
Co.,  23  Mo.  App.  328. 
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Courts  will  judicially  take  notice  when 
the  f^eneral  railroad  law  went  into  force. 
I!  fast  on  v.  Cincinnati  &*  Ft.  //'.  A\  Co.,  16 
/////.  275. 

Tlie  act  reqiiirin;:;  railwa)"  companies  to 
rinii;  a  l)cll  or  sound  a  whi.stlc  before  pass- 
insr  over  a  hii;li\vay  with  a  train  is  a  pul)lic 
statute  of  which  the  courts  will  tai<e  judi- 
I'ial  notice.  The  rule  is  diflorciit  in  respect 
to  a  private  st.itute.  C/ticat;o  &>  .1.  A'.  Co. 
V.  Dillon.  32  Am.  &>  Eni;.  R.  Cas.  i.  123  ///. 
570,  15  ,V.  E.  Rfp.  iSi,  13  West.  Rep.  2S6; 
ajffirining  24  ///.  App.  203. 

The  court  takes  notice  of  public  statutes 
of  the  state  rcp;ulatinii;  tiie  rate  of  speed, 
and  they  need  not  be  jileaded  ;  but  a  private 
statute,  or  a  local  custom  or  by  law,  if  relied 
upon,  must  be  [)l<'a(led.  Horn  v.  Ciiicago 
&'  ^'.   IV.  R.  Co..  38  iris.  463. 

113.  System  of  elu'ckliiH:  bsij^siigo. 
— The  courts  may  take  judicial  notice  of 
the  system  of  chcckinii;  baijj^age  by  railroad 
companies,  and  of  tiic  fj;eneral  practice,  in 
case  of  tiirough  jjassenj^ers  having  tickets 
for  an  entire  route  over  roads  owned  and 
operated  l)y  separate  but  connecting;  lines, 
for  the  first  company  to  ciicck  tlie  ijaguiaye 
to  its  final  destination,  and  to  deliver  it  at 
the  end  of  its  route  to  the  next  succeeding 
cairier,  and  so  on  until  it  readies  the  pos- 
session of  the  last  carrier.  Isaacson  v.  Xc7c> 
Vorl:  C.  &^  Jf.  R.  R.  Co.,  16  .bn.  &^  Enj;.  R. 
Cas.  1 88,  94  .V.  J'.  278,  46  Am.  Rep.  142;  re- 
Vi-isini;  25  //////  350. 

1  14.  Tables  «.r  iiiorfalif.y.  -  Courts 
take  judiirial  knowledge  of  the  American 
Tal)l'.'s  of  Mortality  in  estimating  the  prol)- 
abl;^  Icngtli  of  hum;in  life,  and  testimony 
pr.iving  such  tables  is  not  an  error  of  whicli 
ciiht-r  party  can  coini)lain.  Loui<t','illc  &• 
V.  R.  Co.  V.  Mot/toshcii,  97  Ala.  261,  12  So. 
j.\p.  714. 

1  !."».  Territorial  extent  of  railway 
s.ysteni.*  — It  is  a  matter  of  common  no- 
toriety and  judicial  knowledge  that  tlie 
"  Missouri  Pacific  Railway  System  "  oper- 
ates and  controls  the  Texas  iS:  Pacific  R.  Co., 
and  the  former  company  is  estopped  from 
denying  it.  Texas  &•■  P.  R.  Co.  v.  I.oi^an,  3 
Tc.v.  .'Ipp.  (Civ.  Cas.^  227.  Misuiiiri  Pac. 
R.  Co.  V.  Graves,  2  Te.x.  App.  (Civ.  Cas.) 
594.— OuoriNC.  McDonald  ',•.  Western  R. 
Corp..  34  N.  Y.  497.  Missouri  I\ic.  R.  Co.  v. 
ir/iite,^  7'e.v.  App.  (Ci7'.  Cas.)  200. 

*Jiulicial  notice  of  a  designated  railroad  as 
part  of  .-•.  railway  syslcin,  see  55  Am.  &  Eng.  R. 
Cas.  451,  i:/istr. 


In  a  suit  for  damages  resulting  from  in- 
juries received  on  a  railroad  chartcierl  in 
Tennessee,  a:i'l  ly:ng  partly  in  that  state  and 
partly  in  others,  the  declaration  averred  a 
substantial  cause  of  action  under  the  Ten 
nessee  statute,  init  failed  to  allege  that  the 
injuries  were  committed  in  that  st  ite. 
//clil,  that  it  was  not  necessary  to  allege  that 
tiie  accident  occurred  in  that  state,  as  the 
court  would  take  judicial  notice  that  the 
road  lay  partly  in  Tennessee,  and  if  the  acci- 
dent occurred  in  anotlier  state,  it  might  be 
shown  on  the  trial.  liobbs  v.  Memphis  c~ 
C.  R.  Co.,  <)  Ileisk.  (  Tenn.)  S73. 

III.  PKE8UMPTI0NS;  BURDEN  OF  PROOF. 

I.   i^rcsuniplions. 

110.  Ill  general  — (1)  ^/;'r.— Under  the 
rule  that  the  damages  resulting  to  a  parciu 
fortlie  death  o(  a  minor  child  shall  be  de- 
termined by  the  age.  sex,  circumstances  and 
condition  of  the  next  of  kin.  it  is  sutlicient 
where  a  mother  sues  for  the  death  of  her 
boy  four  years  old,  and  proves  her  circuin- 
stances  and  condition  in  life  by  her  own 
cviderce,  as  the  jury  may  infer  her  age  from 
her  appearance  and  the  fact  of  her  liavini; 
small  ciiildren  sulFiciently  near  for  the  pur- 
pose of  the  case,  without  direct  proof  as  tci 
age.  Moskovitz  v.  Light e,  68  11  tin  (A'.  I'.i 
102. 

(2)  Xegligt.ut  — Where  there  is  no  evi- 
dence from  which  it  can  be  inferred  that 
there  was  an  order  of  the  i)oard  of  commis- 
sioners allowing  stock  to  run  at  large,  the 
court  may,  as  matter  of  law,  conclusively 
infer  negligence.  Lyons  v.  Perre  Itatitc  Sr^ 
L  R.  Co.,  101  Ind.  419. 

Tiie  knowledge  of  the  dangerous  character 
of  a  bridge  may  be  inferred  from  ojjpnrtu- 
nities  of  obtaining  such  knowledge  in  the 
exercise  of  ordinary  care.  Wells  v.  Bui  ling- 
ton,  C.  R.  &^  A'.  R.  Co.,  2  Am.  &^  Eng.  R, 
Cas.  243,  56  /tnci  520,  9  X.  W.  Rep.  364. 

(3)  Construction  of  raihi>ay.—\^\\^xv  evi- 
dence has  been  ofTered  tliat  a  railroad  cor- 
poration is  building  a  branch  track  under 
tl'c  direction  of  its  iircsident,  the  company, 
if  it  be  not  otherwise  shown,  will  be  held  as 
sanctioning  the  acts  done  anfi  the  purpose 
in  view.  liangor,  O.  &•  M.  R.  Co.  v.  Smith. 
47  ^L:  34. 

That  a  company  is  engaged  in  procurini,' 
rights  of  way  has  no  tendency  to  show  that 
it  is  building  its  own  road,  or  that  any  par- 
ticular  ijerson   employed   in   that   work    is 
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doing  so  as  a  servant  of  the  company.  The 
general  railroad  statutes  contemplate,  what 
is  ;:>atter  of  almost  universal  experience,  that 
such  work  is  usually  done  by  contractors, 
and  special  remedies  are  provided  on  that 
assiMni>tion.  Homl  v.  J'ontiac,  O.  &*  P.  A. 
K.  Co.,  26  Ai)i.&^£i!jf.  A'.  Cas.  571,62  Mich. 
643.  29  N.   W.  Kep.  482. 

(4)  Carriage  of  passengers. — Where  one 
is  carried  upon  a  [jassenger  tntin  for  many 
hours,  and  the  conductor  of  :ht  train  has 
given  him  a  check,  wliich  is  found  upon  i.is 
person  after  he  has  heen  killed  by  the  car- 
rier's negligence,  it  will  be  presumed,  in  the 
absence  of  countcrvailinpf  evidence,  that  he 
was  lawfully  upon  the  train  as  a  passenger.^ 
Louis7'i/l,:  N.  A.  &^  C.  R.  Co.  v,  Thompson ,  27* 
Am.  (jM  Eng.  R.  drs.  88,  107  /nt/.  442.  57  Am. 
R(p.  120,  i  N.  E.  Rep.  18,  9  A'.  E.  Rep.  357. 

(5)  Carriin^e  of  iiierthandise. — If  a  rail- 
road company  received  goods  for  transpor- 
tation in  good  order,  and  delivered  them 
in  a  damaged  condition,  the  presumption 
would  be  against  the  company,  that  the 
goods  were  damaged  in  its  hands,  whether 
such  damage  w.is  open  or  concealed.  Sa- 
vtvinah,  F.  &*  IV.  R.  Co.  v.  Hoffmayer,  75 
Ga.  410. 

The  fact  that  a  consignee  has  received 
b(jxed  goods  from  a  carrier  and  roceijjted  for 
the  same  as  in  good  condition  only  raises  a 
strong  presumption  that  they  were  not  dam- 
aged while  in  the  carrier's  hands.  Dloom- 
in^.fale  v.  Du  Re//,  i  /</a/io  (.V.  S.)  33. 

A  company  is  presumed  to  be  able  to  fur- 
nish the  cars  necessary  for  the  transporta- 
tion of  freigiit,  and  where  it  does  not  anpear 
that  the  train  dispatcher  or  station  agent 
was  conversant  willi  the  general  resources 
of  the  company,  his  testimony  is  inadmis- 
silile  for  the  ijurpos.'  of  proving  the  inability 
of  the  company  to  furnish  transportation  at 
the  proper  time.  Ayres  v.  Chicago  &•  N. 
IV.  R.  Co.,  40  Am.  «S-  Eng.  R.  Cas.  108,  75 
U'is.  215,43  A'.  IV.  Rep.  1122. 

1 17.  Ajurainst  violation  of  law.— 
In  transportation  by  railroads  it  will  be 
presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  the  cars  were  of  regulation 
weight.  Reyno/ds  v.  Chicago  &*  A.  R.  Co., 
85  Mo.  90. 

Where  the  law  requires  a  railroad  com- 
pany to  provide  its  trains  with  a  certain 
number  of  brakes  and  brakemen,  it  will  be 
presumed,  in  the  absence  of  testimony,  that 
the  company  had  contplied  with  this  re- 
quirement.   Joyner  v.    South   Caro/ina   R. 


Co.,  29  Am.  &^£ng.  R.  Cas.  258,  26  So.  Car. 
49,  I  S.  E.  Rep.  52. 

There  is  no  presumption  that  because  an 
obstruction  had  been  maliciously  put  upon 
the  track  of  a  railroad  at  one  place,  a  similar 
obstruction  will  afterwards  be  put  at  the 
same  place,  or,  for  that  matter,  on  any  other 
part  of  the  road.  Louisvii/e  <5»  jV.  R.  Co.  v. 
Jl/cA'enna,  iS  Aw.  G^  Eng.  R.  Cas.  276,  13 
Lea  (Venn.)  2iiO.  —  Rkvikwing  Smith  v. 
Great  Eastern  R.  Co.,  L.  R.  2  C.  P.  4. 

Where  the  i)roceeding  is  to  compel  the 
application  of  certain  taxes  to  t>.i  disclia;ge 
of  bond.i  issued  by  a  county  in  aiM  of  a  rail- 
road, it  will  be  presumed  that  the  pnjper 
officers  had  assessed,  collected,  and  paid 
over  the  taxes  as  required  by  law.  Hand  v. 
Co/nm/iia  County  .S'l/p'rs,  31  //««  (A'.  J'.)  531. 

Where  iu  proceedings  to  condemn  land 
for  railroad  purposes  it  appears  that  one  of 
the  subscribers  to  the  capital  stock  of  the 
petitioner  is  a  corporation,  and  that  its  sub- 
scription is  essential  to  make  up  the  re- 
quired amount,  in  the  absence  of  any  proof, 
it  may  not  be  presumed  against  tlie  act  of 
the  corporation  and  its  payment  of  the  per- 
centage required,  that  it  acted  beyond  its 
powers.  ///  re  ixochester,  H.  i?;->  I..  R  Co., 
no  .\\  V.  119,  13  Cent.  Rep.  234,  17  A'.  E. 
Rep.  678,  16  ;V.  J'.  .V.  R.  863;  ajfirming  \i, 
Hun  126,  9  N.  Y.  S.  R.  560,  19  At>/>.  X.' Cas. 
421.^ 

Where  difTerent  inferences  may  be  drawn 
from  the  same  state  of  circumstances,  it  is 
the  duty  of  the  court  to  presume  in  favor 
of  innocence  rather  than  of  intentional  and 
guilty  misconduct.  So  he/d,  where  a  con- 
tractor sued  for  damages  for  fraudulent 
representations  on  the  jjart  of  the  defend- 
ant concerning  the  work  to  he  done.  Guidet 
V.  AV:t'  ]'ori:L.  E.  &^  ir.  R.  C,>.,c,.y.  V. 
S.  R.  26,  44  //un  62S,  mem.,-  eiffinr.ed in  120 
A'.  J*.  649,  tnem.,  24  N.  E.  Rep.  1102.  mem., 
31  A^.   1'.  S.  R.  998,  mem. 

At  an  annual  meeting  of  stockholders  ar 
resolution  was  adopted  that  thereafter  the 
board  of  directors  shoidd  consist  of  seven 
instead  of  thirteen.  Tlie  articles  of  associa- 
tion stated  that  the  length  of  the  road  and 
its  branches  was  thirty-five  miles.  He/d, 
that  it  will  be  assumci  that  the  main  line 
of  the  road  was  not  over  fifteen  miles,  since 
the  articles  of  association  did  not  otherwise 
state,  and  thus  bring  the  election  of  direc- 
tors within  N.  Y.  Act  of  1864,  ch.  582.  g  3, 
permitting  railroad  companies  "whose  main 
route  of  road  docs  not  exceed  fifteen  miles." 
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to  elect  seven  directors.  Bcardslcy  v.  John- 
son, 121  X.  Y.  224,  24  N.  E.  Rep.  380,  30  A'. 
Y.  S.  K.  691. 

The  evidence  showed  that  a  mail  bag  was 
thrown  either  from  the  mail  car,  express 
car,  or  luigj^aye  car  on  a  train,  by  a  person 
witiiin  the  car.  The  ba,tj could  not  lawfu'ly 
have  been  in  any  other  than  the  mail  car, 
and  no  person  otlicr  tiian  a  postal  clerk  or 
agent  could  lawfully  enter  such  car  or 
throw  the  bag  therefrom.  Held,  that  in  the 
absence  of  evidence  to  tiie  contrary,  it  will 
bo  presumed  that  the  bag  was  thrown  from 
the  mail  car  by  a  postal  clerk  or  agent. 
Muster  V.  Chicago,  M.  &^  St.  P.  R.  Co.,  18 
Am.  iS-»  Eiig.  R.  C'iis.  113,  61  IVi's.  325,  21 
A'.  W.  Rep.  223,49  Am.  Rep.  41,  «.— Dis- 
tinguishing KirstT/.  Milwaukee,  L.  S.  &  \V. 
K.  Co.,  46  Wis.  489;  Cummings  v.  National 
Furnace  Co.,  60  Wis.  603.  Quoting  Scott 
V.  I.ontlon  &  St.  K.  Docks  Co.,  3  H.  &  C. 
596. 

lis.  As  to  siirvivorsliip  of  persons 
killud  iu  .same  acciUeiit.— Where  two 
persons,  husband  and  wife,  are  shown  to 
have  perished  in  the  same  casualty  (the 
wrecking  of  a  railway  train  by  the  giving 
way  of  a  bridge),  nothing  ajjpearing  to  the 
contrary,  it  is  a  presumption  of  law  that 
they  died  at  the  same  moment.  Kansas 
Par.  A".  Co.  v.  Miller,  2  Colo.  442. 

1  li>.  From  failure  to  produce  best 
evhloiiee. — .\  passenp;er  who  had  bought 
a  commutation  ticket  over  two  roads  was 
injured  on  one  of  them  and  sued  both, 
alleging  that  they  were  partners  or  jointly 
interested.  It  was  admitted  that  the  rela- 
tion existing  between  tlie  two  companies 
was  defined  by  a  written  contract,  which 
they  refused  to  produce  upon  n<itice.  There 
was  some  evidence,  but  slight,  that  the  two 
companies  were  jointly  interested.  Held, 
that  the  fart  tiiat  the  companies  had  in 
their  possession  the  best  evidence  of  their 
relation  to  each  other,  and  refused  to  pro- 
duce it,  raised  a  presumption  that  the  evi- 
dence was  adverse  to  them ;  and  tiiis,  in 
connection  with  the  slight  evidence  pro- 
duced by  plaintiflF,  was  sufficient  to  support 
a  joint  verdict  against  them.  Wylde  v, 
Xortlnrit  R.  Co.,  53  A^,  Y.  156,  14  Abb.  Pr. 
X.S.2\i. 

120.  From  failure  to  produce  em- 
ployes as  witnesses.— The  failure  to  ex- 
amine witnesses  who  are  employes  will  not 
justify  tiie  application  of  the  presumption 
of  negligence,  unless  they  were  present  or 


it  be  made  evident  that  they  had  knowledge 
which  the  employer  desired  to  conceal. 
Peetz  V.  St.  Charles  St.  R.  Co.,  42  La.  Ann. 
541,  7  So.  Rep.Vi>%. 

The  failure  of  defendant  to  summon  a 
witness  who  was  an  employe  at  the  time  of 
the  accident,  a  year  preceding  tlie  trial,  in 
the  absence  of  any  proof  that  he  remained 
in  its  employ,  or  was  accessible,  or  was  even 
living  at  the  time  of  trial,  cannot  sustain 
any  presumption  against  defendant.  Sauer 
V.  Union  Oil  Co.,  43  La.  Ann.  Cgcf,  9  So.  Rep. 
566. 

121.  Intent  presumed  from  con- 
duct.—Unlawful  intent  may  be  shown  by 
direct  evidence,  or  it  may  be  inferred  from 
conduct  which  shows  a  reckless  disre<.;ar(i 

.  of  consequences  and  a  willingness  to  inflict 
injury  by  purposely  and  voluntarily  doiiijj; 
an  act  with  knowledge  that  some  one  is  un- 
consciously or  unavoidably  in  a  situation  to 
be  injured  thereby.  Gres^ory  v.  Cleveland, 
C,  C.  &•  I.  R.  Co.,i\  Am.  &*  Enjr.  A'.  Cos. 
440,  112  ///(/.  385,  14  A'.  /■:.  Rep.  228. 

122.  Of  competcnc.v  of  empi'»vcs. 
— In  an  action  against  a  railroad  for  alleged 
negligence,  in  the  absence  of  evidence  to 
the  contrary,  the  presumption  is  that  com- 
petent and  sulficient  servants  were  em- 
ployed by  defendant,  and  that  proper  regu- 
lations for  the  management  of  its  business 
liad  been  established;  the  burden,  therefore, 
of  showing  an  omission  of  duty  in  tlicsu 
respects  is  upon  plaintiff.  Potter  v.  AVr.' 
Yori-  C.  <S-  //.  R.  R.  Co..  136  A'.  Y.  77.  32  .\. 
E.  Rep.  603,  48  A'.  }'.  S.  R.  S43  ;  ;  <  versiiii; 
46  A',   r.  5.  R.  S95,  19  X.   Y.  Si/f'f).  .S62. 

123.  Of  continuan<'e  of  a  ^ivcn 
state  of  facts.— It  is  a  presumption  oi  law 
that  a  state  of  facts  once  shown  to  exist  re- 
mains for  a  reascjuabie  time.  Therefore, 
where  a  company  is  c'iari;ed  with  killing 
cattle  by  reason  of  an  alleged  defective 
cattle-guard,  it  is  competent  to  [irove  that 
the  cattle-guard  was  defective  some  moMths 
before  the  acciflent,as  tending  to  show  that 
it  was  so  at  the  time  of  the  acciflent.  JJas- 
kin^s  v.  St.  Louis,  K.  C.  6^  A'.  R.  Co.,  58 
AIo.  302. 

if  there  be  nothing  to  raise  an  inference 
of  a  change  in  the  condition  of  a  fence 
subsequent  to  an  injury  to  live  stock,  it  is 
competent  to  prove  a  defective  condition 
shortly  after  the  injury,  within  such  tinte  as 
will  tend  to  establish  the  condition  at  the 
time  of  the  injury.  Wabash  R.  Co.  v. 
A'inie,  42  ///  App.  272. 
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The  fact  that  machinery  has  been  used 
with  safety  for  years,  and  is  not  obviously 
dangerous,  will  not  (especially  where  the 
lives  of  others  may  dep)end  on  its  safety) 
justify  a  presumption  that  it  will  continue 
safe,  and  that  its  use  may  be  continued 
without  examining  it  to  ascertain  if  its 
safety  may  not  have  been  impaired  from 
wpar.  Gootht-ll  v.  Taylor,  41  Minn.  207,  42 
X.  //'.  AV/i.  873. 

124.  Of  lawful  incorporation.— In 
the  absence  of  an  averment  to  the  contrary, 
it  must  be  presumed  that  a  railroad  com- 
panv  was  organized  under  the  general  laws 
of  the  state,  and  therefore  possessed  ()f  the 
powers  which  these  laws  confer  upon  such 
corporations,  and  subject  to  the  liabilities 
and  restrictions  imposed  thereby.  Cuni- 
wiiis  V.  K'thxnsville  &•  T.  H.  A'.  Co.,  36  A/n. 
S^  Eni^-.  R.  Cas.  147,  115  Imi.  417.  15  West. 
Kfp.  456,  18  A'.  E.  R(p.  6.  Kosli'nihxder  v. 
rirrce,  yj  Iowa  645. 

Where  a  corporation  lias  gone  into  opera- 
tion, and  rights  have  been  acquired  under 
its  charter,  every  presumption  should  be 
made  in  favor  of  its  legal  existence.  Busty 
V.  Hoofier,  35  Mil.  15. 

125.  Of  n«>^li^cncc,  when  accidiMit 
mul  injury  arc  sliown.— (i)  Generally.* 
— .\s  a  general  rule,  proof  of  an  injury  oc- 
ciiriing  as  the  proximate  result  of  an  act 
which,  under  ordinary  circumstances,  would 
not,  if  (lone  with  due  care,  have  injur...' 
;i!iy  one,  is  enough  to  make  out  a  presump- 
tion of  negligence;  and  this  rule  applies 
ivc!)  when  wo  special  relation,  like  that  of 

i.i.iscnger  anil  carrier,  exists  between  the 
parties.  North  L7i/i(h;o  St.  A'.  Co.  v.  Cotton, 
\i  .hn.  &^  En,;.  R.  Cas.  23S,  140  ///.  486,  29 
.\'.  A.  AV/.  899 ;  affirm ini^  \\  III.  Af>p.  311. — 
I'oi.l.owiNG  Galena  &  C.  U.  K.  Co.  v.  Yar- 
uood,  17  ill.  509;  i'ittsburg,  C.  &  St.  L.  R. 
Co.  V.  Tliomp.son,  56  111.  t38.  Rlvif.wi.n'g 
iHrae  v.  Hoadle,  2  H.  &  C.  722. 

Where  a  company  is  sued  for  an  injury 
and  there  is  suthcient  proof  to  raise  a  pre- 
sumption that  it  resulted  from  negligence, 

*  Presumption  of  negliRence,  when  occur- 
rt'iKc  of  aciidfnt  r.-ii.Kes,  see  notes,  \.\  Am.  & 
Knc.  R.  C.v^i.  351;  30  Id.  621;  16  A/.  3T4;  ')  III. 
\\'^.\  75  Am.  1)kc.  267;  83  lit.  589;  50  Am.  Ref. 
553;.  20  Am.  St.  Rkp.  490;  30  A/.  73O. 

When  mere  liappeninK  of  accident  docs  not 
estihiish  presumption  of  negligence,  see  note, 
2  I-.  R.  A.  820. 

Presumption  of  neRJiRence  where  injury  is 
shnwii,  but  where  there  is  no  evidence  as  10 
who  was  at  fault,  see  note,  6  Am.  St.  Rkp.  792. 


the  presumption  can  only  be  rebutted  by 
the  comjiany  by  proof  that  the  injury  re- 
sulted from  circumstances  against  which 
iiuman  prudence  and  foresight  could  not 
guard.  Jiowen  v.  Ndu  York  ,C.  R.  Co.,  18 
i\^   )'.  408. 

It  is  not  enough  for  it  to  insist  that  it 
does  not  know  how  the  accident  occurred 
and  that  it  is  impossible  for  it  to  find  out. 
Central  R.  Co.  v.  Sanders,  27  Avi.  &»  Eng. 
K.  Cas.  300,  73  Ga.  513. 

When  a  duty  is  imposed  on  a  person  to 
keep  premises  in  a  safe  condition,  and  an 
accident  results  from  the  unsafe  condition 
of  the  premises,  negligence  in  the  person 
on  whom  the  duty  is  cast  is  presumed  ;  and 
the  burden  of  proof  is  on  him  to  show  that 
he  used  reasonable  care  and  diligence. 
Cunntni;liani  v.  Union  Pac.  R.  Co.,  4  Utah 
206,  7  Pac.  Rep.  795. 

There  is  no  presumption  of  negligence 
against  a  common  carrier  where  the  acci- 
dent is  shown  to  have  been  occasioned  by 
the  act  of  God:  the  burden  of  proving  neg- 
ligence is  always  upon  the  plaintiff  iti  such 
a  case,  Gleeson  v.  Virginia  Midland  R. 
Co.,  28  Am.  (5-  Eng.  R.  Cas.  202,  5  Mackey 
(A  C.)  356. 

The  fact  that  an  accident  occurred,  which 
resulted  in  the  loss  of  life,  is  not  per  se 
evidence  of  the  liability  of  the  defendant. 
Freidnian  v.  /);-)'  Dock,  E.  B.  &^  li.  R.  Co., 
3.V.  1'.  .?.  A'.  557. 

An  accident  may  be  of  such  a  character 
as  to  show,  in  a  case  where  machinery  is 
found  perfect,  that  there  was  no  negligence 
on  the  p.irt  of  those  handling  it  Cinninings 
V.  A'ational  Furnace  Co.,  60  Wis.  603,  18  N. 
W.  Rep.  742,  20  X.  W.  Rep.  r>65. 

(2)  Injuries  to  passengers,  generally.* — 
Proof  of  an  injury  to  a  passenger  upon  a 
car,  while  in  the  exercise  of  ordinary  care 
himself,  is  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  company.  Xew 
Jersey  R.  5-  T.  Co.  v.  Pollard.  22  Wall.  (U. 
S.)  34  r.  Vicksburg  &*  M.  R.  Co.  v.  Phillips, 
30  Am.  i!r*  Eng.  R.  Cas.  587,  64  Miss.  693,  2 
So.  Rep.  537.  — Rkvii'.wi.I)  in  Richmond  & 
D,  R.Co.  7'.  Burnsed,  70  Miss.  i,yj.— Minster 
V.  Citizens  R.  Co.,  53  Mo.  App.  276.  Car- 
pue  V.  London  &^  />'.  A".  Co..  5  O.  li.  747,  /).,S- 
M.  608,  3  Raihu.  Cas.  692,  8  Jnr.  464,  13  L. 
J.  Q.  />'.  138.— QUE.STl()NF.i)  IN  Ilamniack 

*  Proof  of  injury  to  passengers  is  prima  fcicie 
evidence  of  ncgligentc.  see  notes,  43  Am.  Dec 
363:  (>2  lit  680;  43  Am.  Rkp.  73;  15  L.  R.  A.  35. 
See  also  47  Am.  &  E.no.  R.  Cas.  492,  abstr. 
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V.  White,  8  Jur.  N.  S.  796.  n  C.  B.  N.  S. 
588. 

Where  a  passenger  rightfully  on  a  train  is 
injured  by  the  breaking  down  of  a  bridge, 
the  presumption  is  that  the  carrier  was 
fjuilly  of  neglifjencc,  and  the  onus  is  upon 
it  to  prove  the  contrary.  LouisvilU,  N. 
A.  &^  C.  A\  Co.  V.  Thompson,  27  Am.  <^  l-n^;. 
R.  C'lis.  88.  107  ///</.  442,  57  Am.  Rep.  120,  8 
A'.  E.  R,'p.  18,  9  X.  E.  Rep.  557. 

And  in  order  to  overcome  this  presump- 
tion the  carrier  must  show  that  the  injury 
arose  from  an  accident  which  the  utmost 
care,  diligence,  and  skill  could  not  prevent, 
or  that  the  injury  wi;uld  not  have  occurred 
but  for  the  passenger's  own  negligence. 
Louisville  &"  N.  R.  Co.  v.  Rilter,  28  Am.  &^ 
E/rx.  R.  Cas.  167,  85  K'y.  sr.S.  3  S.  If.  Rep. 
591. —  Foi.i.oWK.n  IX  Central  Pass.  R.  Co.  ?'. 
Kuhn,  86  Ky.  578,  6  S.  W.  Rep.  441. 

There  is  no  presumption  of  negligence 
where  a  passenger  is  injured  by  being 
struck  by  timber  loaded  on  a  freight  train 
which  was  i)assing  on  another  track,  and 
which  was  secured  by  a  chain  only,  whicli 
broke,  and  not  by  stanchions,  which  would 
have  been  safer.  J/aitsoii  v.  Lancashire  &f 
y.  R.  Co.,  20  U'.  R.  297. 

(3)  Derailment — Collision*  —  Where  a 
passenger  is  in  the  use  of  proper  care,  and 
an  injury  happens  to  him  by  the  cars  run- 
ning olT  the  track,  the  cause  of  the  accident 
not  appearing  from  the  attending  circum- 
stances, negligence  on  the  part  of  the  com- 
pany may  be  assumed,  unless  the  imputa- 
tion is  removed  by  satisfactory  evidence  on 
its  part.  The  rule  rests  upon  the  reason 
that  tlie  track  and  the  cars  are  in  the  ex- 
clusive nosscssion  of  the  company,  and  it  is 
ordinar  ly  not  in  the  power  of  the  passenger 
to  cxi)l.iin  the  cause  of  the  accident.  Sle- 
7'ens  V.  European  &^'  K.  A.  R.  Co.,  66  Me.  74. 

And  if  the  company  refuses  tf)  afford  any 

explanation  of  the  cause  of  the  accident, 

there   is  a  case   for  the  jury.     Elaunery  v. 

Water/oni  &-  L.  R.  Co.,  1 1  Ir.  R.  C.  L.  30. 

Juilalv.  Middlesex  R.  Co.,  109  Mass.  398. 

Where  a  car  is  thrown  from  the  track  by 
the  breaking  of  a  rail,  and  causes  injury  to 
a  passenger,  a  presumption  of  negligence 
arises  against  the  company,  which  it  must 

*  Dcr.Tilment  if  cars  raises  a  presumption  of 
negligence,  sec  note,  47  Am.  &  Eno.  R.  Cas. 
490. 

I'rcsuniption  of  negligenee  where  passenger  is 
injured  by  collision  of  carriage  with  other  ob- 
jects, see  note,  15  L.  R.  A.  37. 


rebut  by  clear  and  explicit  proof  that  the 
accident  could  not  have  been  avoided  by 
the  utmost  skill  and  care;  and  merely  siiow- 
ing  tliat  the  rail  had  been  laid  the  morning 
before  the  accident  is  only  a  circumstance 
tending  to  disjirovc  negligence,  for  the  con- 
sideration of  the  jury.  Cleveland,  C,  C.  (&^ 
/.  R.  Co.  V.  Neioell,  23  Am.  &^  Eng.  R.  Cas. 
492,  104  Ind.  264.  54  .,•////.  Rep.  312,  3  N.  E. 
Rep.  836. —  Foi.r.owiNO  Delphi  v.  Lowcry, 
74  Ind.  520,  39  Am,  Rep.  98.  —  DisiiN- 
GUisHK.i)  IN  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Locke,  112  Ind.  404,  11  West.  Rep.  877.  14 
N.  E.  Rep.  391.  Foi.i.owKi)  in  Louisville, 
N.  A.  iS:  C.  R.  Co.  v.  Jones,  28  Am.  cS:  Eng. 
R.  Cas.  170,  loS  Ind.  551. 

Proof  that  the  derailment  would  not  or- 
dinarily have  happened  liad  the  track  and 
machinery  been  in  [)roper  condition,  aiul 
the  latter  f)perated  with  proper  care,  is  suf- 
ficient to  prima  facie  show  negligence,  and 
casts  upon  tlie  defendant  the  burden  ol 
showing  that  the  injury  was  caused  without 
its  fault.  Seybolt  v.  AVw  York,  L.  E.  &^  \V. 
R.  Co.,  18  ^Un.  &^  Eng.  R.  Cas.  162.  95  A'. 
]'.  562,  .^7  Am.  Rep.  75;  affirming  ■})\  tlun 
100. 

The  presumption  of  negligence  which 
arises  where  a  passenger  is  injured  by  rea- 
son of  the  train  leaving  the  track  is  rebutted 
by  proof  that  the  accident  arose  from  the 
wilful  and  wrongful  act  of  a  strang(  r. 
Latch  V.  Rumner  R.  Co.,  27  L.J.  Ex.  155. 

Tiie  presumption  is  not  overcome  where 
the  condition  of  the  track  at  the  place  of 
accident,  and  of  the  coacii  in  which  the 
passenger  was  rifling,  is  not  shown.  St. 
Louis  &>  .v.  /•".  /i\  Co.  V.  Mitchell,  57  Ark. 
418.  21  .v.   W.  Rep.  883. 

Where  a  passenger  is  injured  in  a  col- 
lision caused  by  a  train  running  against  an- 
other train  standing  still  at  ;i  station,  the 
mere  fact  of  the  occurrence  of  such  accident 
is  prima  facie  evidence  of  negligence. 
Skinner  v.  London,  B.  5^  S.  C  R.  Co.,  5  /..i. 
787.  15  //"'•  299.— QUK.sriDN'Ki)  IN  Ham- 
mack  7\  White,  8  Jur.  N.  S.  796,  11  C.  I).  N. 
S.  588. 

(4)  Streetcar  cases — Tlie  happening  of  an 
accident  to  a  passenger  on  a  street-tar,  if 
the  accident  is  connected  witii  the  means 
of  transportation,  raises  a  presumption  of 
negligence  on  the  part  of  the  company. 
Clow  V.  Pittsl'urxh  Traction  Co.,  158  /'a.  St. 
410,  27  yltl.  Rep.  1004.  Hitchcock  v.  Rrookhn 
City  R.  Co.,  8  N.  V.  S.  R.  848,44  ////;/  627. 
PiaintilT  was  riding  o    defendant's  street- 
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car,  wliicli  was  being  driven  with  unusual 
speed,  and  was  injured  by  the  pole  of  a 
truck  wliicii  penetrated  tli rough  the  front 
(jf  tiie  car.  Held,  tiiat  proof  oi  the  unusual 
rate  of  speed  at  which  the  car  was  driven 
raised  a  presumption  of  negligence,  wliich 
called  for  an  ex|)lanation  on  the  part  of  the 
company.  ///'//  v.  Ninth  Ave.  R.  Co.,  34 
AiiLis^  Ell/,'.  R.  Ccis.  522,  109  iV.  r.  \v;,  16 
a:  E.  Rep.  61,  14  A'.  )'.  S,  R.  844.  1 1  Cent. 
Rep.  921.— Dl.STiNGUlSHKD  IN  Alexanders. 
Kuchester  City  &  B.  R.  Co..  128  N.  Y.  13. 

(5)  Injuries  to  employes. — Where  there  is 
evidence  showing  tiiat  a  coupling-pin  fell 
from  a  car  platform  to  the  wheel  of  a  car  of 
a  moving  train,  and  was  thence  thrown  by 
tlie  rotary  motion  of  the  wheel  some  dis- 
tance and  struck  a  track  repairer,  it  is  fair 
to  infer  that  the  train  employes  placed  the 
pin  on  the  platform  without  fastening  it ; 
and  the  company  is  prima  facie  liable. 
Doyle  v.  Chica^^o,  St.  P.  &•  A'.  C.  R.  Co.,  39 
At>i.  iS^  Enif.  R.  Cas.  314.  77  /ozna  607,  42  A'. 
ir.  Rep  555. 

The  fact  that  an  accident  is  unusual  and 
extraordinary,  whereby  a  fireman  loses  his 
life,  does  not  tend  to  prove  negligence  on 
he  part  of  the  railroad  company.  Ku/ins 
v.  IVisconstH,  I.  &^  A'.  R.  Co.,  70  lo'ihi  561,  31 
N.  W.  Rep.  868.  — DiSTiNGUlsiiiNU  Tuttle 
<•'.  Chicago.  R.  I.  &  P.  R.  Cc,  48  Iowa  236. 

In  an  action  for  injury  to  an  employe 
from  a  defect  in  a  roadway  which  lias  just 
come  under  its  control  from  another  com- 
pany, there  can  be  no  presumption  that  de- 
fendant had  had  sufficient  time  to  remedy 
the  defect.  liattersott  v.  C/iicai^o  &•  G.  T. 
R.  Co.,  8  yim.  &^  Eng.  R.  Cas.  123,  49  A/icA. 
184,  13  A'.  ;r.  Rep.  508. 

(6)  Injuries  to  animals.*— When  stock  is 
killed  by  a  train,  negligence  is  presumed 
against  the  company  until  excused  or  dis- 
proved. St.  Louis.  I.  M.  <S-  S.  R.  Co.  v. 
Hafran,  19  Am.  Gr>  Eng.  R.  Cus.  446,  42  Ark. 
122. 

But  the  fact  that  stock  is  found  near  a 
railroad,  wounded,  creates  no  presumption 
that  the  injury  was  done  by  liie  railn^ad 
train,  as  in  cases  of  killing  or  mortally 
wounding  stock  ;  but  when  it  is  proved  that 

*  Presumption  of  negllKence  where  live  stock 
is  injured  while  in  transit.  States  in  which  pre- 
siiiiipiion  exists,  aii<'  others  in  which  it  is  de- 
nieil,  see  note,  15  L.  R.  A.  y). 

Inference  of  negliRence  from  lapse  of  time 
ilurini;  which  fence  Is  in  bad  repair,  see  note,  13 
Am.  &  Eno.  R.  Cas.  561. 


the  injury  was  done  by  the  train,  then  the 
same  presumption  of  negligence  arises 
against  the  company  as  in  cases  of  killing, 
St.  Louis,  I.  M.  (S-  S.  R.  Co.  v.  Hagan,  19 
Am.  «3-  Eng.  R.  Cas.  446, 42  Ark.  122. — Fol- 
lowed IN'  St.  Louis  &  S.  F.  R.  Co.  v.  Sage- 
ley,  56  Ark.  549. 

The  provision  of  Miss.  Code  1880,  ?  1059. 
that  in  actions  against  railroad  companies 
for  damage  to  persons  or  property,  proof  of 
injury  inflicted  by  the  running  of  locomo- 
tives or  cars  shall  be  prima  facie  evidence 
of  negligence,  only  raises  a  presumption 
which  may  be  rebutted  by  evidence  on  the 
part  of  the  railroad  company ;  and  when  such 
testiniony  is  introduced,  Uie  controversy  is 
to  be  decided  upon  tlie  weight  of  the  evi- 
dence, fones  V.  liond,  40  Am.  iS>»  Eng.  R. 
Cas.  191,  40  Fed.  Rep.  281. 

12G.  Oi'  riiflit  of  Wii}',  I'roiii  fact  of 
iiiuIistiirlxMl  operation  of  roml.— In 
an  action  against  a  company  for  damages 
on  account  of  personal  injuries  received  at 
a  trestle  across  a  ravine  in  a  public  street, 
it  is  immaterial  whether  a  track  was  right- 
fully laid  in  the  street  or  not,  since  the  right 
to  lay  it  there  might  have  been,  and  the  pre- 
sumption is  chat  it  was,  lawfully  acquired. 
Glass  V.  .\  fern  phis  St*  C.  R.  Co.,  94  Ala.  581, 
10  So.  Rep.  215. 

Where  a  company  has  built  and  is  operat- 
ing its  road  over  a  tract  of  land,  and  there 
is  on  the  one  hand  no  evidence  that  the 
company  owns  the  land  which  it  occupies 
with  its  road,  and  it  is  not  pretended,  on  the 
other  hand,  by  the  owner  of  the  tract  that 
the  company  is  a  trespasser  thereon,  it  is 
fair  to  presume  that  the  company  has  an 
easement  in  the  land,  acquired  either  by 
condemnation  or  by  purchase.  Drake  v. 
Chicago,  R.  /.  &>  P.  R.  Co.,  17  Am.  &*  Eng. 
R.  Cas.  45,  63  /owa  302,  50  Am.  Rep.  746,  19 
A'.  /F.  Rep.  215.— DlSTiNGUi.'iHiNG  Living- 
ston 7/.  McDonald.  21  Iowa  160;  Cornish  ?'. 
Chicago,  B.  &  Q.  R.  Co.,  49  Iowa  378;  Van 
Orsdol  7'.  Burlington,  C.  R.  &  N.  R.  Co.,  56 
Iowa  470. 

Where  a  railroad  company  used  a  portion 
of  the  levee,  with  no  cross  streets  over  it, 
exclusively  for  storing  and  distributing  cars 
and  freight,  it  will  be  assumed  that  it  had  a 
rigiit  to  use  it,  in  the  absence  of  evidence  to 
the  contrary.  Rafferty  v.  Missouri  Pac.  R, 
Co.,  91  Mo.  33,  3  S.  W.  Rep.  393. 

In  the  absence  of  allegations  or  proof  to 
the  contrar)',  it  will  be  presumed  that  a 
railroad  which  has  been   built  through  a 
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city  street  for  a  number  of  years  (here 
forty)  lias  legally  acquired  a  risht  to  be 
built  there;  and  that,  in  raising  its  grade, 
it  had  the  permission  of  the  city,  and  had 
done  all  the  law  required  of  it  in  not  un- 
necessarily impairing  the  usefulness  of  the 
street.  C7/He  v.  New  York  C.  <5>*  //.  A'.  K. 
Co.,  23  ylin.  &*  I'^ng-  K-  Cas.  3,  loi  A'.  Y. 
98,  4  A'.  E.  Rep.  536;  rcvcrsiitg  31  Hun  85. 

127.  Svttiiit;  out  fire.*— The  Ameri- 
can  cases,  except  in  those  states  where  it  is 
rc;j;ulated  by  statute,  generally  hold  that  no 
inference  of  negligence  against  a  company 
;  r:  ;eE  f;om  the  fact  alone  that  a  fire  is  pro- 
duced by  sparks  from  a  locomotive.  In- 
tiuzii.: foil's  &•  C.  R.  Co.  v.Paramorf,  31  Ind. 

143- 

And  where  the  negligence  is  charged,  the 
burden  of  proof  is  on  the  party  complaining. 
C/iuaj^o  &^  E.  I.  R.  Co.  v.  Ostrander,  32  Am. 
&^  Eng.  R.  Ciis.  361,  116  Iiid.  259,  12  West. 
Ri'P.  71S,  15  A'.  E.  Rep.  22-j,  19  A'.  E.  Rep. 
no.— Cruicising  Pittsburgh,  C.  &  St.  L. 
R.  Co.  V.  Ilixon,  79  Ind.  in,  no  Ind.  225. 

1 28.  That eiiiploycsUid tlu'irdiity. 
— The  presumption  obtains  that  trainmen 
in  charge  of  a  train  did  their  duty,  where 
the  evidence  fails  to  show  anything  tending 
to  prove  negligence.  ycTiv// v.  A'n/isus  City, 
C.  C-^  S.  R.  Co.,  50  Mo.  A  pp.  547. 

121>.  That  oii<«  is  employed  in  the 
capacity  in  uiiicli  he  acts.— In  the  .tb- 
scnce  of  contrary  proof  it  will  bo  presumed 
that  persons  employing  the  carrier  acted  as 
the  agents  of  the  owner  in  making  the  con- 
tract of  carriage.  Austin  v.  St.  Louis  &• 
St.  P.  Packet  Co.,  15  Mo.  A  pp.  197. 

Where  a  man  appears  on  a  train  in  the 
dress  of  a  brakeman,  and  assumes  to  act 
with  the  authority  of  one,  and  is  addressed 
by  other  employes  as  a  brakeman,  it  will  l)e 
presumed  that  he  was  in  the  em[)loy  of  the 
company  as  such.  Hut^fies  x.  Xe7i.>  York  &> 
A.  IJ.  R.Lci,  J.  &^S.  (A*.  J'.)  222.— Foi,- 
l.owK.u  IN  HofTman  v.  New  York  C  &  H. 
R.  R.  Co.,  12  J.  AS.  I. 

And  where  a  man  is  on  a  moving  train 
wearing  the  cap  and  badge  of  a  conductor, 
and  assumes  the  authority  of  one,  and  is 
•  jiddressed  by  other  employes  as  such,  it  will 
be  presumed  that  he  was  employed  by  the 
company  as  a  conductor.    IloJ/'iiian  v.  New 


*  Prcsuiuption  of  nejjligfnce  in  action  for  the 
dcstnuiiun  of  property  by  lire,  see  notes,  45  Am. 
&  F.m;.  R.  Cas.  5O3,  15  L.  R.  A.  40.  Ste  also 
3s  .Am.  &  r.Nii.  R.  Cas.  241,  aluir.:  43  /</.  27, 
abstr.;  54  /</.  535,  ai'str.     See  title  FiKLS. 


YorH:  C.  &•  H.  R.  R.  Co.,  12/.  &>  S.  (N.  Y.) 
I.— Following  Hughes  v.  New  York  &  N. 
H.  R.  Co.,4.J.&S.  222. 

There  being  no  dispute  as  to  the  fact  of 
a  passenger  having  been  violently  ejected 
from  a  train,  while  running  at  a  liigh  rate 
of  speed,  by  a  person  representing  himself 
to  be  a  conductor,  and  possessed  of  the 
paraphernalia  of  such  officer  at  the  time, 
and  being  actually  engaged  in  taking  fares 
of  other  passengers,  a  strong  presumption 
is  created  that  such  person  was,  in  fact,  a 
conductor  of  the  train.  When  this  pre- 
sumption is  aided  by  the  positive  and  un- 
contr.'dictory  testimony  of  two  witnesses, 
who  saw  the  passenger  ejected,  very  strong 
circumstantial  proof  will  be  required  to 
overcome  it  and  relieve  the  railroad  com- 
pany from  liability.  Lawpkinsv.  I'iiishirif, 
S.  &^  P.  R.  Co.,  47  A//I.  &^  Enjr.  R.  Cas.  622, 
42  La.  Ann.  997,  8  So.  Rep.  530. 

There  is  no  presumption  that  the  inter- 
ference of  a  mere  local  agent  of  a  railroad, 
between  witnesses  and  th<;sc  interested  in 
their  evidence,  is  done  in  the  course  of  iiis 
employment  or  by  instruction  of  the  com- 
pany. Marsh  v.  Soul/i  Carolina  R.  Co.,  56 
Ga.  274. 

IJJO.  That  owner  of  road  operates 
it.— If  a  party  finds  a  corporation  organ- 
ized under  tiie  laws  of  the  state  in  the 
possession  of  a  railroad  partially  or  fully 
completed,  he  is  not  bound  to  assume  that 
there  may  be  some  other  corporation  hav- 
ing like  powers,  which,  prior  tliercto,  was 
in  possession  or  had  rights  therein.  Unless 
the  record  in  some  way  notifies  him  of  the 
title  of  the  other  corporation,  he  is  just  i lied 
in  assuming  that  the  company  in  possession 
is  the  only  company  that  ever  was  in  jios- 
session,  or  that  ever  did  work  thereon  or 
had  an>  rights  thereto.  Blair  v.  St.  Louis, 
IL  &-  A'.  R.  Co.,  27  Fed.  Rep.  176. 

Where  a  party  is  injured  in  attempting  to 
cross  a  track,  and  it  appears  that  it  is  not  at 
a  public  crossing,  the  presumption  will  be 
indulged  that  it  was  on  the  company's  own 
property,  for  the  purpose  of  showing  the 
extent  of  the  care  that  the  company  must 
exercise  to  avoid  injury,  y.air  S/iore  6^  M. 
S.  R.  Co.  V.  ClarA;  41  ///.  App.  343. 

When  it  is  admitted  that  a  railroad  com- 
pany is  the  owner  of  a  railroad  then  being 
operated,  a  presumption  arises  that  the 
same  is  operated  by  the  company  owning  it, 
and  the  burden  of  proof  is  upon  such  cont- 
pany  to  show  to  the  satisfaction  of  the  jury 
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that  such  is  not  the  fact.  Peabody  v.  Oregon 
R.  &*  N.  Co.,  47  Afii.  &•  Eitg.  A'.  Cas. 
598,  21  Onx-  '21,  26  /W.  Rep.  1053.  Walsh 
V.  Missouri  /W.  A'.  Co.,  102  J/o.  582,  14  S. 
IF.  Rep.  S73,  15  5.  W.  Rep.  757.  Ferguson 
V.  Wisconsin  C.  R.  Co.,  19  Am.  &*  Eiig.  R. 
Cu.  285.  63  H^'/.f.  1 45.  23  ^'-   ^-  -/'"''A  '23. 

But  the  use  of  a  railway  track  by  a  switch 
engine  in  a  populous  city  is  not  presump- 
tive evidence  that  the  owners  of  the  engine 
o.vii  and  operate  the  track  and  the  ap- 
uroacliing  sidings.  Cal/iottn  v.  Gulf,  C.  &» 
S'.  /•'.  A'.  Co..  84  7V.r.  226,  19  i'.  ll\  Rep.  341. 

Courts  will  not  judicially  assume  a  iraiis- 
i;;r  of  one  road  to  another  to  have  been 
1)1  ior  to  a  date  given  in  the  testimony  for 
such  transfer.  Missouri  /'ac.  R.  Co.  v. 
.Speed,  3  Te.v.  Civ.  App.  454,  22  S.  IV.  Rep. 

527- 

131.  That  persons  aro  in  possivs- 
Hiuii  of  the  KiMisc  ol' licarlnj;.— In  tiic 
absence  of  proof  siiowing  that  employc-s 
of  a  train  were  informed  of  the  deafness  of 
ono  killed  upon  tiie  track,  he  must  be 
regarded,  so  far  as  the  duty  of  the  defend- 
;ints  was  concerned, as  in  the  full  possession 
of  Ills  faculty  of  lie;iring.  Frazer  v.  South 
6-  A'.  Ala.  R.  Co.,  28  Am.  &»  Eiig.  R.  Cas. 
565,  81  Ala.  185,  I  So.  Rep.  85. 

Whore  a  sound  is  he.ird  by  one  person, 
the  inference  would  be  that  all  other  per- 
sons of  good  hearing,  and  having  equal 
opportunity  to  hear,  hoard  the  sound  also; 
and  if  tiiey  should  testify  that  they  did  not, 
it  would  be  a  question  for  the  jury  10  deter- 
mine whether  the  direct  evidence  .vas  not 
rel)utted  by  the  circumstantial.  Ford  v. 
Central  Io:va  R.  Co.,  17  Am.  &*  Fng.  R. 
Cas.  599,  69  /oToa  627,21  A^.  IV.  Rep.  587,  29 
A'.  //'.  Ke/>.  755. 

1312.  That  the  eonimon  hiw  is  in 
f»rf<'  in  other  jnriHdietions.  —  The 
statute  law  of  another  state  is  a  fact  which 
iiuist  be  proved  like  any  other  fact.  In  the 
aljsincc  of  anything  to  tlie  contrary,  tlie 
presumption  is  that  the  common  hiw  ob- 
tains, and  not  legislation,  similar  to  that  of 
the  state  wherein  the  question  arises. 
Eiihelhurger  v.  Pittsburg,  C.  &>  S/.  L.  R. 
Co.,  (Ohio)  9  Am.  &*  Eng.  R.  Cas.  158. 

2,  Burden  of  Proof. 

188.  In  general.  —  The  burden  ol 
proving  negligence  is  on  the  party  alleging 
it  Jaekwnville,  T.  6-  K.  IV,  R.  Co.  v. 
PiHimular  L.,  T.  6-  M.   Co.,  49  Am.  S- 


Eng.  R.  Cas.  603,  27  Fla.  i,  9  So.  Rep.  601. 
Chicago.  St.  P.,  M.  6-  O.  R.  Co.  v.  Elliott,  55 
Fed.  Rep.  949. 

Where  a  company  receives  land  under  a 
government  grant,  and  soils  a  portion  of  it, 
retaining  a  vendor's  lieu  thereon,  aiul  after- 
wards sues  to  enforce  the  lien,  the  tiefend- 
ant,  having  taken  possession  under  the  sale, 
and  stilt  holding  it  undistuibed,  has  the 
burden  of  proof  to  establish  a  defense  that 
the  company  had  not  complied  with  all  th-? 
conditions  of  the  grant,  and  therefore  had 
not  acquired  title  to  the  land.  Mat  his  v. 
Tennessee  &*  C.  R.  R.  Co.,  83  Ala.  41 1,  3  So. 
Rep.  793. 

The  burden  is  upon  the  plainiill,  suing 
for  the  killing  of  his  slave  by  a  train  upon 
which  the  slave  was  being  carried,  to  show 
some  negligence  on  the  part  of  the  com- 
pany, unless  there  be  some  circumstances, 
such  as  running  oil  the  track  or  upsetting 
of  the  coach,  suthcient  to  change  the  o/ii/s. 
Mitehell  V.  Western  &^  A.  R.  Co.,  30  i!a.  22. 

Where  the  directors  of  a  cfjrporation 
meet  and  take  otlicial  action,  cmc  who 
claims  that  such  action  is  invalid  for  want 
of  proper  notice  of  the  meeting  has  the 
burden  to  prove  his  claim.  Hardin  v.  Iowa 
R.  iS*  C.  Co..  40  Am.  <5^  Eng.  R.  Cas.  394,  78 
lo-aui  726,  6  L.  R.  A.  52,  43  X.    W.  Rep.  543. 

In  an  action  upon  a  contract  to  i>ay  re- 
bates upon  the  breaking  of  a  pool  between 
defendant  and  other  railway  companies,  it 
is  not  necessary  for  plaintiff  to  allege  or 
prove  the  parties  to  the  pool,  nor  the  terms 
thereof ;  but  it  is  sufficient,  to  sustain  a 
verdict  for  plaintiff,  to  introfiuce  evidence 
tending  to  show  the  existence  of  the  pool 
and  the  breaking  thereof.  Marsh  v.  Chi- 
cago, R.  I.  (S-*  P.  R.  Co.,  79  loTva  332,  44  X. 
W.  Rep.  562. 

Plaintiff  has  the  burden  of  proving  tii.it 
a  third  person,  now  dead,  was  living  at  the 
time  of  certain  acts  complained  of,  where 
the  rights  allege<l  as  the  basis  of  the  action 
would  cease  with  the  death  of  sui  h  person. 
Clajlin  v.  Hoston  <5-  A.  R.  Co.,  157  Mass. 
489.  32  iV.  E.  Rep.  659. 

Where  a  city  council  has  no  power  to 
authorize  the  extension  of  a  street  railroad 
unless  it  is  where  such  extension  is  neces- 
sary to  the  cnjoymert  of  a  previous  valid 
grant,  and  the  company  claims  the  right  to 
extend  on  such  grounds,  the  burden  is  upon 
it  to  prove  such  necessity.  People  v.  Third 
Ave.  R.  Co.,  45  liarb.  (X.  Y.)  63,  30  Ho^o. 
Pr.  121 ;  affirmed  (?)  31  How.  Pr.  637. 
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ft  sctMs,  in  an  action  based  upon  negli- 
gence for  an  injury  to  an  infant,  who  may 
or  may  not  iiave  been  sit i  juris  when  it  oc- 
curred, and  the  fact  is  material  upon  the 
question  of  contributory  negli{{ence,  that 
tile  burden  is  upon  plainiill  to  give  some 
evidence  showing  that  the  party  injured  was 
not,  as  matter  of  fact,  caiwble  of  exercising 
judgment  and  discretion.  Stone  v.  Dry 
JhU;  E.  li.  &^  n.  R.  Co.,  38  Ai/i.  &^  Eiij,^.  A'. 
Cds.  4S9,  115  iV.  y.  104,  21  iV.  £.  Rtp.  712, 
23  .V.  J'.  S.  A\  551  ;  ra'crsing  46  Hun  1S4, 
ii.V.  Y.S.R.  537. 

Tlie  competcnty  or  incompetency  of  a 
person  to  perform  a  given  duly  cannot,  in 
the  absence  of  some  law  so  declaring,  be 
made  k;  depend  on  race  or  color ;  but  in 
each  case  this  must  depciul  upon  intelli- 
gence to  know,  and  ability  and  disposition 
to  perform,  the  duties  pertaining  to  any 
given  position.  Missour/  Pac.  R.  Co.  v. 
C/irisOnas,  65  Tex.  369. 

Proof  <}f  facts  which  show  the  non  exist- 
ence of  such  intelligence,  ability,  or  dispo- 
sition must  be  made  by  the  party  wiio 
asserts  its  non-existence.  The  law  does  not 
presume  it  because  the  person  whose  quali- 
ties are  the  subject  of  investigation  may  be 
of  one  or  anotlu;r  race  or  color;  nor  is  a 
jury  at  liberty  to  infer  it  from  such  fact. 
Mtssouri  Pac.  R.  Co.  v.  Christmas,  65  Tex. 
369. 

IJJ4.  Actiont.  by  ciiiiiloycs— Defec- 
tive niaeliiiierj'.*— The  burden  is  upon 
the  servant  who  sues  his  master  for  dam- 
ages resulting  from  the  use  of  defective 
inacliiiiery  furnished  by  the  latter,  to  estab- 
lish prima  farie  (1)  that  the  machinery  was 
defective;  (2)  that  the  defects  were  the 
proximate  cause  of  the  injuries;  and  (3) 
that  the  m.ister  had  knowledge  of  them,  or 
niiglit.  by  the  proper  exercise  of  care  and 
diligence,  have  acquired  such  knowledge. 
II  tilt  son  V.  Charlfston,  C.  &»  C.  R.  Co.,  41 
Am.  &*  ling.  R.  Cas.  348,  104  A:  Car.  491, 
10  S.  E.  Ri'p.  669. 

In  an  action  by  ;'.n  employe  for  a  personal 
injury  from  being  run  over  by  a  car  while  it 
was  being  switched,  if  the  negligence  of  the 
company  in  the  ctn])loyinent  of  the  foreman 
or  conductor  engaged  in  moving  the  car,  or 
in  furnishing  proper  appliances,  etc.,  is  re- 


*  As  between  master  and  servant  burden  of 
proof  is  with  party  allcKing  want  of  due  care, 
see  notes.  13  I..  R.  A,  375;  8  Id.  636.  See  also 
■13  Am.  iS:  Enc.  R.  Cas.  235,  abslr.,  and  title 
E.Mri.ovES,  Injuries  to. 


lied  on,  the  burden  of  proving  such  negli- 
gencc  by  a  preponderance  of  evidence  rests 
upon  the  plaintiff.  Chicago  &•  E.  /.  A'.  Co. 
V.  Geary,  17  Am.  <S>»  Eng.  R.  Cas.  606,  no 

Where  an  employe  is  injured  by  a  colli- 
sion through  the  alleged  defect  of  a  brake- 
shoe  having  worn  thin,  so  that  the  brake 
was  ineflectual,  it  is  incumbent  upon  liini 
to  prove  facts  permitting  the  inference  tiuit 
the  brake  was  not  rlTectual.  Smith  v.  A',70 
y'orl-  C  &-  //.  /'.  R.  Co.,  118  X.  ]-.  645.  ^3 
A'.  E.  Rep.  990,  30  A'.  V.  S.  R.  96;  revers- 
ing 45  //////  588,  9  X.  y.  S.  R.  612. 

1!{5.  As  t«>  isiv-t  of  iiicoritorntlon. 
— The  defcnd.int  is  not  re(iiiirod  to  |,rove 
the  corporate  existence  of  the  plainiilf 
when  the  plaintill  has  not  put  that  fact  in 
issue  by  alfidavit,  in  accordance  with  Mo. 
Act  of  1883.  Si.  Louis,  K.  C.  &*  C.  R.  Co.  v. 
North,  31  i\fo.  A  pp.  345. 

i:}0.  Aiilliority  ol*  ollieors  and 
Jlffents.— Persons  dealing  with  the  ollicers 
of  a  corporation,  or  with  persons  assuming 
to  represent  it,  are  chargeal)le  with  notice 
of  the  purpose  of  its  creation  and  its  pow- 
ers, and  with  the  authority,  actual  or  ap- 
parent, of  such  ollicers  or  agents ;  aiui 
when  they  seek  to  charge  the  corjioration 
with  liability  upon  a  contract  made  ajipar- 
ently  in  its  behalf,  the  burden  is  ujjon  them 
to  prove  the  authority  of  the  person  assum- 
ing to  act  as  such  officer  or  agent.  Wilson 
v.  Kings  County  El.  A'.  Co.,  1 14  A'.  J '.  487.  21 
A'.  E.Rep.  102.  24  A'.  J'.  .V.  R.  81  ;  aj/irni. 
ing  40  Hun  640,  1  A'.  J'.  ^'.  R.  759.  Ala- 
bama &^  T.  R.  R.  Co.  V.  jXal'ors,  37  .lla.  ^Hq. 

The  burden  of  protjf  is  on  a  person  in- 
jured while  riding  upon  an  engine,  to  show 
that  the  engineer  had  authority  from  tiie 
company  to  permit  him  to  ride  there,  the 
presumption  being  that  he  li;id  no  right 
to  be  there  whether  he  paid  fare  or  not. 
Robertson  v.  Nrw  York  <S-»  E.  R.  Co.,  22 
Barb.  (A'.  )'.)  91.— Rkviiavki)  in  (Joodrich 
V.  Pennsylvania  &  N.  Y.  C.  «i  R.  Co.,  29 
Hun  (N.  Y.)  50. 

Kvidencc;  that  a  person,  wearing  the  uni- 
form of  the  railroad  company,  said  to  a 
passenger,  "We  have  telegraphed  for  an 
extra  train,"  and  then  invited  him  into  the 
waiting-shed,  and,  as  an  oiricer,  directed 
liim,  when  the  train  arrived  ai  a  place 
other  than  the  platform,  to  go  and  take  it, 
is  sufficient  prima  facie  evidence  that  such 
person  was  what  he  seemed  to  be,  and  the 
burden  is  imposed  upon  the  company  of 
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disproving  it.  Baltimore  Sr'  O.  A'.  Co.  v. 
KiVie,6g  Md.  11,  13  Atl.  Rep.  387,  12  Cent. 

Kct>.  95. 
i;i7.  Injury  to  or  lo.ss  of  live  stock.* 

—The  liability  of  a  company  for  damages 
resulting  from  a  failure  to  comply  with  the 
statutory  requirements,  or  from  other  negli- 
gence, whether  to  persons  or  to  live  stock 
or  other  property,  is  the  same  under  Ala. 
Code.  §§  1699,  1700;  but  where  the  injury  is 
to  either  live  stock  or  other  property,  the 
burden  of  showing  a  compliance  with  the 
statutory  requirements  is  upon  the  com- 
pany. Clements  v.  East  '^enit.,  V.  &*  G.  A'. 
Co.,  77  Ala.  533.  — LiMiTKi)  IN  Alabama 
(i.  S.  R.  Co.  V.  McAIpinc,  So  Ala.  73. 

I'loof  of  loss  or  injury  to  live  stock  while 
ill  tiie  hands  of  the  shi|)per  X'^  prima  facie 
eviiience  of  negligence;  i)ut  where  the 
owner  agrees  to  load  and  unload  them,  and 
in  fact  docs  so,  the  burden  of  proof  is  u])on 
him  to  show  negligence  on  the  part  of  the 
carrier.  ].ouisvilli\  C.  &*  L.  A'.  Co.  v.  //<•</- 
ger,  9  Ihisli  (AV.)  645. 

Where  live  stock  arc  shipped  under  a 
special  contract  relieving  the  company  from 
lial)ility  for  injury  during  transi)ortation, 
the  burden  of  proving  negligence  causing 
an  injury  is  upon  the  ship|)er.  Kansas  Pac. 
A'.  Co.  V.  h'eynoliis,  8  h'an.  623. 

Es])ecial!y  where,  pursuant  to  the  contract, 
the  sliipper  has  charge  of  the  stock  during 
transportation.  .S7.  Louis,  I.  .1/.  S^  S.  A'. 
Co.  V.  Jl'eai-lv,  35  Ant.  &>  Enj^.  A\  Cas.  635, 
50  .-/;,{•.  397,  7.1m.  S/.  A>/.  104,  S  .S".  If*. 
AV/.  1 34.  ClarA-  v.  .V/.  Louis,  A'.  C.  i^  X. 
A'.  Co.,  64  M().  440. 

It  is  not  nc'cssary  for  the  plainlilT,  in  an 
action  for  killing  cattle,  to  prove  by  positive 
evidence  the  place  where  the  cattle  entered, 
but  it  is  sutricii  ut  if  facts  are  proved  from 
which  the  place  of  entry  can  be  inferred. 
Evoits-oill,)  (5-  T.  II.  A'.  Co.  v.  .Mosier,  22 
Avi.  ^~  /•."//(,'.  A'.  Cas.  569.  loi  /;/(/.  507. 

li'tK.  LoHs  or  d<>!stni<'tioii  «>!'  iiicr- 
chuiuliscf— (I)  Onus  on  (Vir/ /«•>■.— Where 

*  Uiinlcnof  priiof  as  tn  cause  of  injury  to  live 
stock  lUirinj;  transportation,  see  note,  17  L.  R. 
A   3JiJ. 

Hiinlcn  of  proof  on  company  to  show  no  obli- 
K.ilic.ii  Id  fencf,  see  note,  19  Am.  &  Enc.  R.  Cas. 
fi34-    i'ee  also  Ani.mai.s,  I.njikiks  to,  405- 

\  Hurden  of  proof  in  case  of  loss  of  goods  by 
carrier,  see  note,  6  L.  R.  A.  852. 

Burden  of  proof  In  actions  against  carrier 
where  its  liability  has  been  limited,  see  note,  45 
Am.  &  Enc  R.  Cas.  367. 

Burden  of  proof  to  show  contract  by  notice  be- 
5  D.  R.  0,-29. 


a  carrier  delivers  goods  in  a  damaged  con- 
dition, the  burden  is  on  it  to  show  that 
they  were  received  in  the  same  coiidiiion, 
or  that  they  were  damaged  without  fault  on 
its  part,  as  by  tlie  act  of  God  or  the  public 
enemy.  Montgomery  &•  W.  /'.  A'.  Co.  v. 
Moore,  51  Ala.  394.  McCoy  v.  Keokuk  &-»  D, 
M.  A'.  Co.,  44  lotva  424. 

Where  the  bill  of  lading  contains  an  ex- 
press stipulation  that  tlie  cariicr  is  "not 
accountable  for  rust  or  breakage,"  proof  of 
injury  to  the  goods  by  breakage  nevcTllie- 
less  makes  out  a  prima  facie  case  of  negli- 
gence against  him,  and  the  onus  is  then  011 
him  to  show  the  exercise  of  due  care  and 
vigilance  on  his  part  to  prevent  the  injury; 
unless  the  nature  of  the  injury,  or  of  the 
goods,  of  itself  furnishes  evidence  <hat  due 
care  and  diligence  could  not  li.ive  prevented 
the  injury.  Steele  v.  Toicnu-nd,  37  .tla.  247. 
—  FoLLOWKD  IN  South  iS:  N.  A!a.  K.  Co,  ?■. 
Wilson,  27  Am.  &  Eng.  R.  Cas.  41,  7.S  .-\la. 
587. 

In  1S62,  while  the  insurgent  auiliorilies 
had  control  of  the  city  of  New  Oilcans 
and  its  surKuindinKS,  the  Jiick^on  Hailroad 
Co.  gave  a  receipt  for  3f.o  b.irrds  of  molas- 
ses, which  tliey  were  to  iraLsjiort  to  ^omc 
other  point  on  the  line  of  the  road.  Some 
two  montiis  and  a  half  theieaficr  the 
United  States  forces  captuiefl  the  city  ami 
look  possession  of  the  road  at  New  Or- 
leans. The  molasses  was  not  traiispoitcii 
by  the  company.  The  owner  sued  the 
company  on  the  receipt  for  the  iiiola.->es, 
which  had  gone  into  their  possession  and 
had  not  been  accounted  for.  The  company 
made  the  defense  that  at  the  time  tin  y  gave 
the  receipt  the  road  was  uiuler  the  loiitiil 
of  the  insuigcnt  military  forces;  that  tlie 
plaintiffs  consigned  the  goods  for  shipment 
with  a  full  knowledge  of  the  coiuiition  of 
affairs  and  took  the  risk  incidi'Ut  thereto. 
I/elil,  that  the  burden  of  est;iljli-hing  these 
defenses  devolved  exclusively  on  the  com- 
pany, failing  in  which,  the  plaintilT  must 
recover.  I' lash  v.  i\  tti'  Orleans,  J.  &*  G.  X. 
K.Co.,  23  La.  Ann.  353. 

(2)  Onus  on  shipper  or  consignee. — Where 
an  initial  carrier  is  sued  for  the  loss  (jf 
goods  by  reason  of  their  being  diverted 
from  an  all  rail  route,  the  burden  is  upon 
the  plaintifl    to   show   a    breach  of    duty, 


tween  carrier  and  shipper,  see  note,  5  Am.  St. 
Rki'.  729.     Sec  also  Carria(;e  ok  \Ikkciia.n- 
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wlictlicr,  under  the  plcadiiijjs,  tlie  company 
be  cliargcd  with  a  wilful  act  of  divciliiiy 
them,  or  unly  witli  ii  mere  omission  of  duty 
in  failinj^  to  see  that  thoy  were  properly 
transferred.  Dixon  v.  Coin  in  bus  &*  J,  K,  Co., 
4  Hiss:  {('.  S.}  137. 

Where  ),'rain  id  shipped  to  a  point  on  a 
road  where  there  is  no  depot  or  anent,  and 
it  ,i;i;H'ars  that  it  was  safely  transported  to 
the  jilace,  and  the  car  containing  it  put  on 
a  side  track  where  it  remained  for  several 
d  lys  unattended,  the  burden  is  upon  the 
owner  to  show  that  a  loss  in  ([uanuiy  oc- 
curred between  the  time  of  delivery  to  the 
conipany  and  the  time  of  leaving  the  car  on 
the  side  track.  Sou///  &^  A'.  .//<;.  A'.  Co.  v. 
ll'oiul.  16  Am.  &^  /://j,'.  K.  Cus.  267,  71  Ala. 
215,46  .lin.  Rep.  309.— UuoriNd  Midland 
R.  Co.  V.  Uromley,  n  ICiig.  L.  iS:  l£q.  235. — 
Exi'l.AiNKD  AND  MoiniiKi)  I.V  Montgom- 
ery &  K.  K.  Co.  7A  Culver,  22  Am.  &  Eng.  K. 
Cas.  411,  75  Ala.  587. 

Where  a  consignee  takes  uj)  vegetables 
and  receipts  for  the  same  as  in  good  order, 
the  receipt  is  prima  facie  evidence  of  the 
good  order  of  the  vegetables  at  the  time  of 
delivery  to  the  consignee.  Ocean  Steamship 
Co.  V.  Mc.Upin,  Chj  Ga.  437. 

Where  a  consignee  sues  a  carrier  (or  the 
loss  of  oil  shijjpcd,  the  burtlen  is  upon  him 
to  establish  a  ](jss  by  competent  and  admis- 
sible evidence;  but  he  is  not  required  to 
prove  it  to  a  mathematical  certainty,  but 
simi)Iy  to  such  <legree  as  to  satisfy  tlie 
minds  of  the  jury  of  the  loss,  lutltimore 
&*  O.  R.  Co.  V.  Schumacher.  29  Md.  168. 

Where  in  at>  action  for  the  loss  of  goods 
delivered  to  a  carrier,  the  Carriers'  Act  is 
set  up  as  a  defense  and  the  plaintiff  rei)lies 
that  the  loss  arose  from  the  felony  of  the 
comprtnys  servants,  he  niust  prove  a  state 
of  things  rendering  such  felonious  taking 
more  probable  than  a  loss  on  a  mistake;  it 
is  not  enough  for  him  to  disclose  a  state  of 
facts  consistent  with  the  felonious  taking. 
Gof^arty  v.  Great  Southern  &*  W.  R.  Co.,  9 
Ir.  R.  C.  L.  233;  reversing  8  Ir.  R.  C.  L. 
344. 

X'AM.  Plniiitill'inu.st  make  n  prima 
facl«  case— (i>  Actions  for  personal  in- 
juries.—  In  order  to  render  a  company  liable 
for  a  personal  injury  to  a  passenger,  caused 
by  his  alarm  and  apprehension  of  danger 
leading  him  to  leave  a  place  of  safety  for 
one  of  peril,  it  is  not  sufTicient,  merely,  that 
he  became  alarmed  by  reason  of  appearances 
produced  wholly  or  in  part  by  the  company. 


but  it  must  appear  that  that  which  pro- 
duced tlie  alarm,  and  through  it  the  injury, 
was  negligence  of  the  company  or  its  ser- 
vants. The  burden  is  upon  the  plaintilT  to 
prove  this  negligence.  Chicago,  R.  I.  ilr*  /', 
R.  Co.  V.  I'clton,  33  .//;/.  &^  I'-'ig.  A'.  Cas. 
533,  125  III'  45S.  15  "'■•»■''•  I<ep.\\.  17  ;V. 
E.  Rep.  765 ;  reversing  24  ///.  .  ///.  376. 
Moore  v.  Edison  Electric  Illuminating  Co., 
43  La.  Ann.  792,  9  So.  Rep.  433.  Ryan  v. 
Hudson  River  R.  Co.,  1  J.  is^  S.  (A'.   1 '.)  i  y]. 

In  such  an  action  the  burden  of  proof  is 
upon  the  plaintifl  to  establi^,ll,  by  a  prc|i<>n- 
derancc  of  evidence,  the  material  allegations 
of  liie  complaint.  Ohio  il^  M.  R.  Co.  v. 
Selby,  47  Ind.  471. 

Where  a  passenger  is  carried  beyond  her 
station  and  is  put  oil  at  a  strange  place, 
and  sues  for  an  injury  alleged  to  have 
resulted  from  sickness  caused  by  exposure 
incident  to  being  so  put  off,  plaintill  ninst 
show  airirmatively  that  the  sickness  re- 
sulted from  the  exposure,  and  the  burden 
rests  upon  the  plaintill  throughout  the 
trial.  Upon  an  issue  of  this  chara(i,.r  tlie 
burden  of  proof  never  shifts.  St.  I.oiiis,  A. 
&*  T.  R.  Co.  v.  Burns,  71  Tex.  479,  9  ^'.  //'. 
A'ep.  467.  > 

Where  an  employe  sues  for  personal  in- 
juries he  must  prove  enough  to  show  a  fair 
presumption  of  negligence  on  the  part  of 
the  emj)loycr  and  of  resulting  injury  to 
himself.  Lindall  v.  licde,  72  Cal.  245,  13 
Pac.  Rep.  660. 

(2)  Other  cases. — Where  the  general  gov- 
ernment sues  a  company  for  trespass  in 
cutting  timber  from  the  public  domain,  the 
burden  of  proof  is  upon  the  government  to 
show  the  trespass.  United  States  v.  Denver 
&*  R.  G.  R.  Co.,  31  Fed  Kcp.  886. 

But  where  it  appears  that  the  company 
cut  timber  from  public  lands,  it  is  for  the 
company  to  show  that  it  was  cut  froni  lands 
adjacent  to  its  track,  and  was  used  at  points 
on  its  road  as  authorized  by  act  of  congress 
of  March  8,  1875,  granting  certain  roads  the 
right  to  take  material  necessary  for  the  con- 
struction of  their  roads  from  the  adjacent 
public  lands.  United  States  v.  Denver  &• 
A\  G.  R.  Co.,  n  Fed.  Rep.  886. 

Where  plaintiffs  claim  an  equitable  lien 
upon  the  rolling  stock  of  a  railroad,  as 
against  mortgagees,  on  the  ground  that  they 
had  advanced  the  money  to  buy  the  rolling 
stock,  the  burden  is  upon  plaintiffs  to  show 
the  particular  cars  or  locomotives  t.)  which 
their  lien  attaches.      Central  Trust  Co.  v. 
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0/tffl  C.  A'.  Co.,  36  Afft.  &*  Bftg.  R.  Cas.  299, 
3C  /•;■,/.  Rep.  520. 
1 40.  To   t'stabli.sli    an    afllriiiativo 

«li'lViis«'.* — Wliere  a  carrier  is  sued  for 
uiijii.st  (liscrimiiiation,  and  the  service  is 
eliarged  as  being substaniiaUy  the  same,  and 
under  tlie  same  circumstances  and  condi- 
tions, if  the  carrier  admits  the  discrimina- 
tion, the  burden  is  on  it  to  justify  it.  Sain- 
tieii  V.  Louisville  ^  .V.  A'.  Co.,  30  Am.  Sf 
Eh^.  R.  Cas.  7';,  31  J'fti.  Rep.  SI- 

Wlicre  a  conductor  sues  for  a  balance  of 
wages,  and  tiie  company  admits  the  bal- 
ance, but  charges  that  he  had  been  guilty  of 
such  ilanrant  acts  of  dishonesty  or  crime  in 
embezzling  the  funds  of  the  company  as  to 
bar  a  recovery,  tlie  company  is  not  bound 
to  establish  such  defense  beyond  a  reason- 
able doubt,  because  it  involves  a  criminal 
change,  but  only  by  a  fair  preponderance  of 
evidence.  Davis  v.  Rome.  W.  &*  O.  R.  Co., 
56  //////  372.  31  A'.  V.  S.  R.  369.  10  A^.  Y. 
Supp.  334. 

It  is  error  to  impose  upon  a  defendant  in  a 
civil  case  the  burden  of  proving  his  defense 
to  the  satisfaction  of  the. jury.  Preponder- 
ance in  the  evidence  is  that  required  by 
law.  Missouri  /'ae.  R.  Co.  v.  Bar t lei t,  81 
Tex.  42.  16  .V.  W.  Rep.  638.  —  QUOTING 
Haines?'.  Ullmann,  71  Tex.  537. 

In  an  action  for  injury  to  a  car  coupler, 
where  the  brakemen  were  in  their  proper 
places,  and  the  usual  signals  given,  and 
elToris  made  to  couple  the  cars  together,  if 
the  claim  is  made  in*  defense  that  the  train 
was  being  operated  by  unauthorized  per- 
sons or  at  an  improper  time,  the  burden  is 
on  defendant  lo  prove  it.  U'/ialen  v.  C/ti- 
co/ro,  R.  I.  6-  p.  R.  Co.,  38  Am.  &*  Enjr.  R. 
Cas.  141,  75  /<w<i  563.  39  N.  li".  Rfp.  894. 

Under  section  1167  of  the  Tenn.  Code,  in 
force  in  1869,  in  an  action  for  damages  re- 
sulting from  an  accident,  the  burden  of 
proof  is  on  the  company  to  show  that  the 
precautions  therein  required  were  observed. 
Anrl  if  the  proof  does  not  show  that  the 
precautions  were  observed  by  the  company, 
it  will  be  responsible  for  all  damages  to  per- 
sons or  property  occasioned  or  resulting 
from  any  accident  or  collision  that  may  oc- 
cur. Smil/t  V.  Nashville  &*  C.  R.  Co.,  6 
Cohhv.  (Tenn.)  589. 
Tenn.  Code,  section  1169,  providing  that 

•  Burden  of  proof  where  carrier  sets  up  act  of 
God  as  cxcusinR  failure  to  carry  goods,  see  note, 
97  Am.  Dec.  410. 


where  a  railroad  company  is  sued  for  injur- 
ing or  killing  live  stock  the  burden  of  proof 
to  show  that  the  accident  was  unavoidable 
shall  be  upon  the  company,  and  providing 
that  the  employes  of  the  road  cannot 
be  witnesses  for  the  company,  imposes  no 
additional  duties  on  railroad  companies 
above  what  the  common  law  ini|)osed. 
Home  v.  Memphis  &*  O.  R.  Co.,  i  CoUlw. 
(Tenn.)  72.— Foli.owinc;  Carpue  v.  London 
&  B.  R.  Co..  5  y.  B.  747;  Skinner?'.  London. 
B.  &  S.  C.  K.  Co..  2  Eng.  L.  &  Eq.  360; 
Ellis  V.  Portsmouth  tSr  R.  R.  Co.,  2  Ired. 
(N.  Car.)  138.— DiSTiN(;uisnKu  in  East 
Tenn..V.  &  G.  R.Co.  v.  Mitchell.  11  Heisk. 
(Tenn.)  400.  Fol. LOWED  IN  Louisville  &  N. 
R.  Co,  V.  Connor.  9  Heisk.  19.  Rkviewkd 
IN  Burke  v.  Louisville  &  N.  R.  Co.,  7  Heisk. 
451. 

141.  To  show  ncK:lif;«iicc  of  an 
eiii|iloy«. — When  the  negligence  of  the 
engineer  is  alleged  to  be  the  cause  of  injury 
to  plaintiff  the  burden  is  on  the  plainliil  to 
reasonably  show  such  negligence.  Birming- 
ham Mineral  R.  Co.  v.  ll'ilmer,  97  Ala.  165, 
1 1  So.  Rep.  886. 

In  an  action  for  damages  to  the  plalntifT. 
occasioned  by  a  train  striking  a  cow,  after 
the  plaintiff  has  proven  the  injury  and  the 
cause  thereof  (the  cause  being  such  as  or- 
dinarily exists  only  by  reason  of  negligence 
on  the  part  of  the  company),  it  devolves 
upon  the  defendant  to  show  that  the  strik- 
ing of  the  cow  was  not  the  result  of  the 
negligence  of  its  servants.  Louisville,  N. 
O.  &*  T.  R.  Co.  V.  Co.,roj',  63  Miss.  562. 

One  who  sues  for  damages  resulting  to 
him  as  a  passenger  on  a  hand-car.  operated 
by  the  foreman  of  a  section  gang,  must 
show  that  at  the  time  the  foreman  was  act- 
ing within  the  scope  of  his  authority.  If 
at  the  time  of  the  injury  the  foreman  was 
operating  the  hand-car  for  his  own  conven- 
ience in  the  transaction  of  private  business, 
no  liability  would  attach  to  the  corporation. 
Gulf,  C.  &*  S.  F.  R.  Co.  V.  Dawkins,  77  Tex. 
228,  13  S.  IV.  Rep.  982. 

142.  Two  or  more  probable  causes 
for  the  injury.— Where,  in  an  action  for 
negligence,  the  accident  and  resulting  in* 
jury  are  alleged  as  having  been  caused  by 
several  concurring  negligent  acts  and  omis- 
sions of  the  defendant,  each  element  of 
negligence  must  be  proved,  to  warrant  a 
recovery.  Wormsdorf  v.  Detroit  City  R. 
Co.,  40  Am.  &*  Eng.  R,  Cas.  271,  75  Mich, 
472, 42  A'^.  W.  Rep.  1000.— Distinguished 
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IN  riiaycr  v.  Flint  &  P.  M.  R.  Co.,  93  Midi. 
150. 

Whenever  tiic  fact  appears  tliat  the  injury 
was  occasioncfi  by  one  of  two  causes,  fur  one 
of  whii  1  llie  defendant  is  not  responsible, 
wliiie  lor  the  otlier  lie  is  resjjonsible,  liie 
piaintill  must  fail  unless  tlie  evidence  shows 
tliat  the  injury  was  [iroduced  by  liie  cause 
(or  whicli  defendant  is  responsible;  and  lie 
must  fail  als<j  if  it  appears  from  the  evi- 
dence that  it  is  just  as  possible  that  the 
injury  was  caused  by  the  one  as  by  the 
other,  liatrett  v.  Smit/i,  j7  J.  &•  S.  250, 
14  .V.  V.  Supp.  yyj,  38  N.  Y.  H.  K.  526. 
Utarlts  V.  Manhattan  El.  A'.  Co.,  25  ///«.  A^ 
/.;//,'.  A'.  Las.  358,  101  iV.  )'.  6O1,  mem.,  5 
A.  E.  K,p.  66 ;  rnurstnt,'  (i>)  17  J- <^  ^'.  425- 

—  I'Oli.owkij  in  Malone  v.  Uosion  &  A.  K. 
Co.,  51  Hun  (N.  Y.)  532.  yuniKi)  IN  Mur- 
tau^h  V.  Nev  York  C.  &  H.  K.  K.  Co.,  23 
.'^.  Y.  S.  K.  C^b.— chant  v.  J'fnnsyh'ania  iSf 
N.  V.  C.  &*  a:  C(;.,4  Silv.App.  (N.  V.)  302. 

—  Foi.i.owiNc;  Scarlcs  7'.  Manhattan  K.  Co., 
101  N.  Y.  661  ;  Taylor  v.  Yonlcers,  105  N. 
Y.  202. 

14.'<.  AVIirii  biir<lt>ii  of  proof  is 
Avilli  pluiiitiir. —  In  order  to  mainiain  an 
action  for  an  injury  it  must  be  proved  tliat 
the  injury  was  caused  by  tiie  neyliKciice  o( 
the  defendant  or  his  ajjents.  Norfolk  iS- 
W.  I\.  Co.  V.  Ectfiuson,  7y  Va.2\\.  SheeUr 
V.  Chesapeake  S^  O.  /?.  Co.,  81   K.i.  188. 

Mere  proof  liiat  an  accident  iiappened  to 
a  train  does  not  cast  upon  the  company  the 
burden  of  siiowing  the  real  cause  of  the  in- 
jury. Hammack  v.  White,  i\  C.  />'.  N.  S. 
594,  31  /,./.  C.  /'.  129.— Ai'i'ROVKU  IN  Scott 
V.  Londt)ii  Dock  Co.,  34  L.  J.  Ex.  17,  220,  13 
L.  T.  148,  3  H.  &  C.  y/).~Ceorxi'i  J'ac.  K. 
Co.  V.  Hui^hes,  39  Am.  &*  En^.  A'.  Cas.  674, 
87  ^l/a.  610,  6  .So.  yCep.  413.  — AUHKRING  to 
Savannah  &  M.  K.  Co.  v.  Shearer,  58  Ala. 
672;  South  <Sc  N.  Ala.  R.  Co.  7\  Sullivan,  59 
Ala.  272.  Di.SAi'i'KDViNG  Alabama  G.  S. 
K.  Co.  7'.  McAlpine,  75  Ala.  1 13,  80  Ala.  73 ; 
South  &  N.  Ala.  R.  Oj.  v.  Hees.  82  Ala. 
340 ;  Mobile  &  G.  R.  Co.  v.  Caldwell,  83  Ala. 
196 ;  Louisville  &  N.  R.  Co.  v.  Jouos.  83  Ala. 
376.— nisTiNGUiSHKU  IN  Alabama  G.  S.  R. 
Co.  V.  ilill,  93  Ala.  ^x^.— Central  K.  Co,  v. 
Freeman,  75  Ga.  331. 

In  actions  based  upon  the  neglipjence  of 
the  defendant,  the  burden  of  proof  is  always 
on  the  plaintitl.  Ft,  IVorth  &•  D.  C.  K.  Co. 
V.  Tomlinson,  4  Tex.App,  {Civ.  Cas.)  175,  16 
S.  IV.  A'ep.  866. 

A  piaintill  suing  for  an  injury  at  a  high- 


way crossing  has  the  burden  of  proof  to 
show  negligence  on  the  part  of  the  com- 
pany. Morris  v.  Chicago,  M.  &*  St.  I'.  A\ 
Co.,  26  Feii.  A'ep.  22.  Crijjith  v.  Haiti  more 
vir*  O.  A'.  Co.,  44  Feit.  A'ep.  574.  Ao/'inson  v. 
Fiiihbiir^  &-  II'.  A'.  Co.,  7  (Jray  {Mass.)  92. 
I)i.silN(;i;isiii;i)  in  I'iitsburKh.  Vt.  W.  .t 
C.  R.  Co.  7'.  Ruby,  38  Ind,  294. 

Unless  |>laintilf  is  a  passenger  no  prima 
Jacie  presumption  of  negligence  arises 
from  the  occurrence  of  the  accident.  I'hil- 
aJelphia,  W.  &*  li.  A'.  Co.  v.  Sleb/iin^',  19 
Am.  &*  Eng.  A'.  Cas.  36,  62  Mil.  504. 

In  an  action  by  one  who  was  struck  while 
delivering  freights,  by  a  locomotive  engine, 
the  burden  of  proof  is  upon  the  piaintill  to 
show  want  of  due  care  on  the  part  ui  the 
defendants,  as  well  as  ordinary  care  in  him- 
self. Robinson  v.  Fitchbur^  &•  II'.  A'.  Co., 
7  Gray  (Mass.)  92. 

In  New  York  where  a  piaintill  sues  for 
an  injury  to  himself  or  t(j  his  intestate, 
while  attempting  to  drive  across  a  railroad 
track  at  a  highway  cnjssiiig,  he  must  atlir- 
matively  show  negligence  on  the  part  of  ilu; 
com|)any,  and  that  he,  or  his  intestate,  as 
the  case  may  l)e,  was  free  from  contributory 
negligence.  Spencer  v.  tV/oi  iIr*.S'.  A',  t'l'.,  5 
/iarb.i.V.  l'.)337.  — I)lsriN(;ui.sni:i)  in  Gon- 
zales V.  New  York  .V:  II.  R.  Co.,  39  Mow. 
Fr.  (N.  Y.)  407.  Foi.i.oWKi)  in  Uutton  :/. 
Hudson  River  R.  Co..  18  N.  Y.  248;  Wilds 
V.  Hudson  River  R.  Co..  29  N.Y.  315;  Dcvo 
V.  New  YorkC.  R.  Co.,  34  N.  Y.  9.  ycoiiD 
in  Clark  7>.  Syracuse  &  U.  R.  Co.,  1 1  Mart). 
112.  RkvikwkI)  in  Terry  w.  New  York  C. 
R.  Co.,  22  Harb.  574.— AVt/«'////  v.  .Wti' 
York  C.  &*  //.  a:  A'.  Co.,  54  Jinn  446.  28  A'. 
V.  S.  A'.  1 30,  292.  7  A',  y.  Supp.  7 1 9,  72 1  ;  a/-  - 
firmed  in  125  A'.  Y.  759.  mem.,  27  N.  E.  lup. 
408,36  A',  y.  S.  A',  loio,  mem.— QviiMSi; 
Greany  7'.  Long  Island  R.  Co.,  loi  N.  Y.  4i'i. 
So  a  passenger  suing  for  an  injury  while 
at  the  station,  from  an  incoming  train,  must 
not  only  show  negligence  causing  the  in- 
jury, but  must  show  due  care  on  his  own 
part.  Archer  v.  NeTV  York,  N.  Ii.fr'  II.  A'. 
Co.,  106  A'.  )'.  589,  13  A'.  E.  A'ep.  318.  11 
A^  Y.  S.  A'.  32,  885. 9  Cent.  A'ep.  233 ;  aj/irm- 
ini^  36  Jinn  644,  tnein. 

In  Oregon,  in  actions  for  negligence,  the 
burden  of  proof  always  rests  upon  the  party 
charging  it.  He  must  prove  that  the  act 
was  caused  by  the  wrongful  act,  omission, 
or  neglect  of  the  defendant,  and  that  the 
injury  of  which  he  complains  was  not  the 
result  of  his  own  negligence  and  the  want 
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of  proper  care  and  precaution.  Walsh  v. 
Out; on  A'.  &*  N.  Co.,  lo  Ore^'.  250.  Couj;h- 
try  s.  U'lllaiiutU  St.  K.  Co.,  31   Orr^\  245. 

2-J  I'ltC.   /\i/>.    1031, 

144.  >Vli«>ii  proof'of  acciiii'iit  oiistM 
l»iii'«l«*ii  <»ii  dcrriuluiit.— Wild)  up.isscii- 
^(•r  .sues  In  recover  daniaj^rs  for  personal 
mjiirics  rtccivi'd  in  u  railroad  accident, 
c.iiiscd  l)y  a  coliisioii,  the  der.iilincnt  of  tlie 
car  in  wliich  he  was  riding,  or  other  like 
oidirrence,  proof  of  these  facts  raises  a  pre- 
'siinipti'in  of  nt'),'ligeiice.  and  imposes  on 
the  (iiliMiilaiit  llie  burden  of  sati^fyill),'  the 
jury  iliat  the  actiilLMit  could  not  iiavc  l)cen 
|(iivciilcd  hy  tiie  exercise  of  the  highest 
(It^ue  of  care,  skill,  and  diii^-cnce.  ///<«- 
//,j//M  (/.  S.  A'.  Co.  V.  /////,  y,i  yl/a.  514,  y  So. 
lup.  7JJ.  — UisriMiULsiiiNii  (iior^'ia  I'ac. 
K.  CO.  71.  iiuj^hes,  87  Ala.  610;  Louisville 
it  N.  K.Co.j/.  Kccsc.  85  Ala. 4^7.  (JioiiNG 
.M(jiitt;i)inLry  &  1'-.  K.  Co.  v.  Mallelte,  92 
Ala.  209.— /''(•(//(';(/,  S.,  O.  &*  />'.  A'.  Co.  v. 
J\,iiitb.>lt,  21  Am.  &*  l'^*iii-  A'.  C'(»J.  466,  99 
/«,/.  551.  I.ouiwille,  A'.  A.  Sf  C.  A'.  Co.  v. 
Siiyilcf,  37  Ant.  iS^  A'/i,'.  1\.  Cds.  137.  1 17  /W. 
4J3,  ju  A'.  A.  AV/.  284,  3  /..  A'.  A.  434.  A>f</ 
\'ii>/.\  I..  /■-'.  c*^  //'.  A'.  Co.  V.  Daii^lwrly, 
(J',i.\  (>  .lin.  &^  /•'«;.■•  A'.  C'<(.v.  139. 

Tlii?,  jiiiiK  ipk'  a|>|ilicseijiiall>  whether  the 
cause  of  the  accident  is  attrd)iited  lo  tlic 
niailiincry  (jr  lo  ilic  act  or  omission  of  the 
carrier's  servants.  i)/iio  &^  .)/.  l\icK-(t  Co.\. 
MiCiKil.  [Iiiil.)  8  //w/.  tS-»  A'/i,--.  K.  Cas.  390. 
-  (JinllNC.  ICdgerlon  7'.  New  York  &  II. 
K.  ("').,  39  N.  Y.  227. 

'I'hns,  under  a  declaration  .'dlcging  that 
the  defendants  are  a  corporation  owiung  a 
riiilrnad,  and  the  plaintilT  was  a  patscngcr 
llierenn.and  tin- defendants,  hy  their  agents, 
assaulted  him  and  e.xpcilcd  Idni  from  ihcir 
cars,  if  tlic  assault  is  proved  ihi;  hurden  of 
insilfyiiig  it  rests  u|»on  the  defendanis,  as  in 
•  iidmary  I'ases.  St.  John  v.  Eastfrn  K.  Co., 
:  .///<•;/  (.]/,i.y.v.  I  544. 

.\lth(iM!.;h  liie  l)urdcnof  proof  is  upon  tiie 
|)laintill  to  rstal>lish  ncgliijence,  yi't  where 
tlio  injury  is  admitted,  and  tlie  der.idment 
and  oveilnrninji  of  llie  car  arc  uii(iis|)uted 
farts. and  tlicre  is  evidence  Iciidiu};  to  show 
tlial  at  the  time  of  the  accident  tiie  train 
was  running  down  a  steep  incline  leading  to 
the  hod  of  a  river,  on  a  new  and  curved 
triick,  al  an  tmusnal  and  fiangerous  s|)ecd, 
the  burden  of  proving  that  the  injury  was 
not  caused  by  its  wai.l  of  care  is  on  the 
railroad  company.  Mitchell  v.  Southern 
Pac.  A'.  Co.,  87  Cal.  62.  25  /W.  Rep.  245. 


Whenever  a  person,  not  an  employe,  is 
injured  by  the  running  of  railroad  cars,  the 
presum|)tion  is  that  tlie  company  is  at  fault, 
and  the  onin  is  on  it  to  rebut  such  presump- 
tion. Southwestern  A'.  Co.  v.  S/n^/eton,  67 
6(1.  306. 

Where  the  action  is  based  upon  negli- 
gence, the  burden  is  upon  piainiitf  to  estab- 
lish such  negligence;  and  while  mere  jjroof 
of  an  accident  is  not  enough,  proof  tlial  an 
accident  happened  which  usually  would  not 
have  hapjiened  if  proper  care  had  been  ex- 
ercised, is  sullicient  to  raise  a  presumption 
of  negligence.  Culilwill  v.  A'en>  Jersey 
Steaw/'Oiit  Co.,  47  A'.  )'.  2S2.— Al'ri,lKl>  IN 
Weber  7>.  New  York  C.  &  U.K.  K.  Co.,  58 
N.  Y.  451  ;  Mur()hy  v.  Coney  Island  &  \i.  K. 
Co.,  36  I  lull  (N.  Y.)  199. 

145.  Where  statutory  .sig:iinN  were 
lint  k'vi'II.*— A  failure  to  give  liie  stat- 
utory signal  before  reaching  a  crossing  will 
not  make  a  company  liai<le  f(.)r  killing  an 
infant,  where  it  is  apparent  that  the  giving 
of  the  signal  would  not  have  avoided  the 
accident.  Chryst.il  v.  Troy  C— /{.  A'.  Co.,  124 
A'.  ) '.  519,  2(>  A'.  E.  Aep.  1 1 03. 

Hut  in  Tennessee  a  strict  compliance  with 
the  staliite  is  necessary  to  relieve  the  com- 
pany from  liability.  Louisville  ijt*  A'.  A'.  Co. 
v.  Connor,  9  lleisk.  (  Tenn.)  20.  iWisliville 
&»  C.  A'.  Co.  V.  Thomas,  5  lleisk.  ( Ttnn.)  262. 

Where  the  statute  imposes  the  duly  upon 
a  railroad  company  to  ring  a  l)ell  or  sound 
a  whistle  iiijon  approaching  highway  (  ross- 
ings,  and  it  fails  to  do  so,  and  an  injury 
residts,  the  burden  of  proof  is  upon  the  com- 
pany lo  show,  in  view  of  the  actual  con- 
dition of  things  at  the  time,  whether  such 
failure  was  reasonable  and  prudent,  which 
is  a  question  for  the  jury.  Wakefielit  v. 
Connecticut  &*  /'.  A\  A'.  Co.,  37  It.  330. 

IV.  BEST  AND  SECONDARY  EVIDENCE. 

140.  Ill  ffcneral.— Where  a  company 
is  sued  for  a  delay  in  iransi)orting  an  opera 
troupe,  whereby  they  lost  the  profits  of  yn- 
gagenxnts.  it  is  proper  to  allow  plaiutilT  to 
|)rove  by  oral  evidence  that  he  was  to  rc- 
cei\e  a  certain  per  cent,  of  the  box  receipts, 
under  :i  written  coiitr.icl  with  the  opera 
house,  without  producing  the  contract  or 
juTounting  for  its  loss  further  tlian  to  show 

*  Hiinlrn  of  prcxif,  where  it  is  claimed  that 
st.iiutory  slgn-ils  were  not  pivcn  to  prevent  in- 
juries ti>  stock,  because  such  would  liavc  been 
unavuiling,  see  note,  21  L.  K.  A.  724. 
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that  it  was  in  tlie  hands  of  an  agent  who 
had  rci)<)rlcd  il  lost,  l-'osler  v.  Cinwlatul, 
v..  C.  &^  St.  /..  K.  Co.,  56  /V(/.  AV/.  434. 

What  L;()<)(i.s  Cost  may  uvt  be  tlic  Ijcsl 
proof  f)f  uiiiii  thi'y  are  woilli.  So  where  a 
carrii.T  is  si:"d  fcjr  dainuf,'in.ij  floods  tlic 
o.vncr  may  .'.estily  ;'s  to  their  true  value, 
tUoii;;h  he  i)';->.>ess  a  written,  itemized  hill 
o;  wliat  they  C'  ist.  S^niuiiihi/i,  F.  iS^  W.  A'. 
Ci'.  V.  Iloffmiy: ,  75  Ga,  410. 

All  a!.;.eemeiit  to  allow  a  copy  of  a  lease 
of  iitie  railroad  by  another  to  be  used,  and 
(ii-])i'iisiiiLj  wiih  the  production  of  the 
original  011  the  trial,  has  no  otiier  ellect 
than  to  so  dispense  with  the  i)rodiictioii  of 
the  oriL;inal,  and  is  not  in  itself  intended  to 
^'0  to  the  jury  to  prove  tiie  existence  of  the 
reiaii'/ii  of  lessor  and  lessee  between  the 
two  roads.  Ceiittiil  A'.  &*  /!.  Co.  v.  UantliU, 
7;  (/.f.  5.S4,  3  S.  I-:.  Kt/).  287. 

i'.iro!  evideti:<;  is  admissible  to  jirove  vhe 
contents  of  telegrams,  wiiiioiit  sliowinj;  the 
loss  or  destruction  lA  the  telegrams,  where 
it  does  not  appear  that  the  telegra.ns  were 
ill  wriiinij.  'J'crri'  ll,uitt'  &^  I.  l\.  Co.  v. 
S/i>ilw,i/,  37  .till.  &^  Fiiif.  A'.  Cas.  278,  118 
///(/.  98,  JO  X.  il.  Ki-p.  650. 

Parol  evidence  is  admissiljlc  to  show  that 
a  i.dlroad  company  lias  fraudulently  pre- 
vented the  issuani:e  10  it  of  patents  to  lands, 
for  the  piiipoie  of  avoiding'  ttixation.  J/<- 
t//v\'('/-  &*  .)/.  A'.  (-'('.  V.  lUiKvii.  Y)  hnuit  655. 

I'loof  as  to  the  symptom-,  of  disi  ase  which 
aldicted  pi, lint  ill,  iiy  the  second  oi  two  phy- 
sic iaiis  attcMidiii!.,',  is  admissible  when  the 
absence  of  the  first  is  sati>factorily  accounted 
for.  litt-riuitioiiol &^  (/.  .\',  A'.  Co.  v.  Tcrty, 
21   .III!.  &^  /-"".v.  />'•  <-'"•  3-.V  ^'-   /'•■''•  i^^. 

Ill  an  action  '<)  an  administrator  for 
ne>;li,neiitly  caiisiiii;  the  death  of  his  intes- 
tate, upon  the  cpiestioii  of  the  identity  of  a 
dece.iseii  person,  killed  with  the  |ilaii  iilT's 
intestate,  it  was  shown  that,  upon  demand 
for  till'  baj;.i;age  of  the  persons  who  had 
been  killed  in  the  accident,  certain  boxes 
had  been  cUdiveied  up  by  the  olllcialsof  the 
ci  mpaiiy.  H,ld.  tliiU  the  inscri|)tions  upon 
the  boxes  might  be  given  in  evidence  with- 
out proilncii.g  the  boxes.  h\insas  J\u-.  A', 
ti'.  V.  M//i'rr.  1  (0/0.  442. 

147.  I'r.ml"  of  «*x|»n'.ss  frii.st.— ICx- 
press  trusts  cannot  be  established  by  parol 
cvidcnc-e.  So  it  is  |)roper  to  refuse  an  olTi  r 
to  so  prove  ih.it  the  grantee  of  a  right  )f 
way  held  it  in  trust.  Columbus,  If.  &^  i!.  A'. 
Co.  V.  liroi/in.  i  to  hid.  558,9  li'est.  AV/,  193, 

1 1  A'.  /;.  AV/.  357. 


148.  Proof  of  written  ooiitnu'ts— 
Hills  of  lading.-- In  an  action  on  a  sub- 
scription to  a  railrcjad  company,  j)arol  evi- 
dence is  admissible  for  the  i)iirpose  of  es- 
tablisiiing  a  compliance-  with  cc:inditions  by 
the  company,  to  slicjw  that  the  contract  for 
grading  was  let,  and  that  acc-rlaiii  town  was 
madea  point  on  such  rcjad,  prior  totheco.ii- 
mencemenlof  the  suit.  The  objection  ih. a 
such  testimony  is  secondary  and  inadmissi- 
ble, for  tlie  reasi  n  that  the  contract  and  sur- 
vey themselves  are  the  bc-st  evidence,  does 
not  apply.  .SV.  /.<v//v  &-  C.  A".  A'.  Co.  v. 
Kiikius,  JO  lowd  279. 

Where  plaintilT's  evidence  showed  a  con- 
tract of  shipment  to  iiave  been  in  writing, 
an  objection  to  questions  asked  him  on 
cross-examination  as  to  an  agreement  by 
liim  to  feed  and  provide  for  the  live  stock 
shipped,  was  i)ro|)erly  sustained.  Missouri 
/'</(-.  A'.  Co.  v.  I'li^^iiii.  35  .,-///,•.  »?>.  J-.itt^.  A'. 
Cos.  660,  -J 2  Tex.  127,  cy  .V.   W.  l\,-p.  749. 

In  an  action  against  a  common  carrier, 
founded  on  the  ccjinmc^n  law  liability  of 
sncii  earlier,  it  is  not  necessary  to  pro- 
duce in  evidence  a  bill  of  lading  ol  tlic 
property  lost  cjr  injured.  .Missoiiii  J'oi. 
A'.  Co.  V.  A'/c/ii./soii,  2  /V.r.  --///.  (C/f.  i'os.} 
147. 

14U.  i'arol  proof  of  ni]«>s  of  roin- 
paiiy.  A  witness  cannot  testily  as  to  the 
terms  of  a  rule  adopted  l)y  a  railroad  com- 
pany, whic:ii  is  c:cnitaiiied  in  a  printed  book 
of  rules,  unless  the  book  itself  is  produced, 
or  its  absence  is  accounted  for.  Louisville 
iL~  A'.  A'.  Co.  V.  Orr,  c;4  Alo.  602,  10  \<>.  AV/. 
167.  Ci,-oixi,i  J'lic.  K.  Co.  V.  Piof>st,  44  Am. 
(S-*  /-."//v.  />'•  <<'*'•  54S,  c/j  .11,1.  I,  7  .V,).  AV/. 
G35.  Ciiu  i,:i:,Ui,  II.  &^  J).  A'.  Co.  v.  iJA  .Uiil- 
lfn,  }8  .liii.  ili-.  /•;//^^  A",  dis.  165,  117  /;/,/. 
439,  20  A'.  A".  A>/.  287.  Solii.-sh'v.  .S/.  /\,ul 
C"  />.  A'.  CV.,41  Mii:ii.  i6cj,  42  A'.  //'.  /w/. 
863.  /'//'(V  V.  A'ii//Moii,/  i-^  I).  A'.  C'<'..  38  .s'l;. 
Car.  Hji).  17  .v.  /•;.  A'(/.  732. 

I'arol  e\  idcnco  of  a  rule  proliibiiing  |)as- 
sengers  from  standing  upon  the  platform  is 
admissible,  where  it  (\,».^  not  jippear  that 
such  rule  must  be  or  is  reco.ded  in  the  rule 
i)ook  of  the  railroad.  1 '(»;/(,',•  v.  A'iiiiiiy,  28 
da.  III. 

I'.irol  evidence  that  defendant  company 
iit  t)ie  lime  of  an  accident  was  governed  by 
the  rules  of  anoth-r  company,  wiiich  man- 
aged it,  is  not  admissible,  wiilu  ut  evidence 
to  show  that  si.ch  facl^^  di'!  not  appear  by 
any  writlen  order,  instruction,  or  resolution. 
Cinctimati,  II.  &-  I).  A\  Co.  v.  McMulUti,  38 
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Am.  5^  Eiiff.  R.  Cits.  165,  117  Ind.  439,  20 
X.  K.  Ki-p.  287. 

In  an  action  for  an  injury  rcsiiliiii<(  in 
(Icatii  to  a  brakcntan,  received  while  at- 
ti'inptiiifj  to  unconple  a  locomotive  imficr 
the  condnctor's  orilers,  another  biakeni.in 
w.is  asked :  "  Do  yon  know  from  your 
(Xjicnence  on  this  piad  and  other  roads, 
what  ilie  j;eneral  custom  is  as  to  the  diiiits 
(if  biakcnien  in  dbeying  the  orders  of  con- 
dti'tors  ?  "  //(•/(/,  i)ri)prrly  admitted  aj;ainst 
ilrfcndanl'sobjec'iion  tiiat  tlie  ridcsdetininy 
ihrdntiesof  brakemen  were  in  print,  since 
it  did  not  appear  that  tlie  printed  rules  fur- 
nished the  brakeman  covered  the  point  in 
(]iR'stion.  iu'nihiii  v.  Miuiituip:>l/s  &-•  St. 
I..  K.  CiK,  78  /,»:.',»  509.  43  .\.  W.  /up.  303. 

Ill  an  action  for  the  death  of  ;in  employe, 
the  company  offrrcd  to  jirove  that  he  was 
\  inhiliniL;,  at  the  liin(',  a  ride  of  the  c<)m- 
|i  im',  which  was  printed  on  a  blank  applica- 
i;  111  'orm,  and  had  to  be  signed  by  every 
iipjilicant  for  employment,  and  that  every 
rniplovi''  was  sujjposi.d  to  know  this  rule. 
////./,  that  the  evidence  was  properly  ex- 
chidcil,  where  no  otTer  was  made  to  produce 
ilic  writini,'  itself,  or  to  show  that  the  eni- 
pliiye  li.id  sij^ned  it,  or  liiat  he  had  actual 
kMnwlcd};e  ol  the  existence  of  tin-  writinu; 
or  the  rule.  Mi\soiiri  /'ii<.  A.  Co.  v.  /.<»- 
;/,•,//,(•,  70  Tc.v.  2I<;,  !3.'>'.   W.  /uf>.  194. 

ir><>.  l-]\isl<wi«-('ol'slr4'«>(ssiiMl  lii(;li- 
aii\s. — W'licie  it  appears  fioui  a  |ilat  ollcred 
ill  ividince  that  a  street  in  a  citv  has  been 
regularly  laid  out  and  deilicateil  to  the  uses 
of  the  imblic,  parol  testimony  is  not  coin- 
|.Hicnt  to  prove  that  such  street  has  t)ccn 
vai-ited.  Union  Pac.  A'.  Co.  v.  Ihohe,  28 
Kati.  2QO. 

Tiie  existence  of  public  streets  and  hiffli- 
wavs  III  v  l)e  shown  by  parol  in  the  absence 
<f  an  objeciiou  thereto.  Henry  V.  Wobosli 
\\  -Kli-rn  l\.  Co.,  44  .!/().  App.  100. 

Tpon  the  trial  of  a  cause  for  the  asscss- 
iiiiiit  of  damaues  for  the  takinjj  of  land  for 
a  railwav,  the  fact  of  ll'.e  e.\istence  of  a  iiit;h- 
\v:iv  upon  the  land,  b-ini;  a  collateral  mat- 
t;r,  may  be  shown  bv  oral  evidence.  Cfilar 
A'"''/,A.  /.  /••.  >.V.  A'.  //  .  A".  Co.  V.  A\iynioni/, 
30  .////.  A-.  I'lmr^  /j>  ijits.  345, 37  Minn.  204,  33 
■W  If.  h\p.  71,4. 

l."»1.  Si>4  (iiular.v  «'vWI«*iM'««  not  ad- 
niissil»|«.  nil  |»i'o|M>r  roiiiKliiHoii  is 
litid.  The  fact  that  an  oriijin.'il  l)ill  of  lad- 
inij,  witlj  an  inflorscmrnt  thereon,  is  in  pos- 
■es<!ion  of  the  <-omiianv  is  no  reason  for 
jllowiii),'  a  plaintilT,  suing  the  company,  to 


give  evidence  as  to  the  indorsement,  with- 
out layiiif,;  any  foundation  therefor.  Notice 
to  tile  com|iuny  to  profluce  the  paper 
should  have  been  lirst  ^ivcn.     Coliinihus  &-• 

II'.  A'.  Co.  v.  Tillnia<t,  7y  (/(/.  607,  5  -V.  A'. 
Acp.  135. 

Wlicie  a  l)i!l  of  ladinj^  has  l)een  executed 
ill  duplicate,  paiol  proof  of  its  contents  is 
incoinpetenl  untd  after  satisfactory  excuse 
for  the  nrjuproduction  of  both  parts  of  the 
instrument  itself.  Hen(  i.-,  where  a  duplicate 
part  of  a  bill  of  lading;-  was  attached  to  a 
draft  drawn  on  plaint ilf,  and  paid  by  him, 
there  was  a  presumption  that  it  was  in  his 
possession  or  under  his  control.  And  al- 
thou(;h  the  loss  of  the  other  duplicate  was 
proved,  plaintilT  could  not  pro\'e  its  contents 
by  parol  until  after  cxcnsini,'  the  non-jiro- 
duction  of  tlu-  part  attached  to  the  draft; 
and  the  fact  that  his  residence  was  outside 
of  the  jurisdiction  of  the  court  made  no 
dilTcrenco.     Alalhinui  G.  S.   R.    Co.    v.  Mt. 

Vernon  Cc,  35  Am.  &>  I'lng.  A'.  Cas.  657,  84 
Ala.  173,  4.S"(».  Kep.  3^6. 

The  transfer  of  a  street  railway  comi)any 
antf  its  franchise  cannot  compctentlv  be 
proved  by  the  testimony  of  a  diiector  that 
he  iias  executed  and  has  knowledj^e  of  the 
transfer  of  the  same  to  another  cnmpany. 
A'/iir//s  v.  liirniin^^luivi  St.  R.  Co.,  37  Am. 
Sf  A'/i,'  •  A'.  C'li     '  2,  85  .Mil.  600,  5  So.  Rfp. 

353- 

PlaintilT  suin^  a  common  carrier  fur  lost 
fjoods  consi}^ned  to  him,  which  hohad  never 
seen,  cannot  testify  as  to  their  quantity  and 
value,  as  shown  by  the  invoice,  without  pro- 
ducing the  paper  or  accoiintinj;  for  its  ab- 
sence. Loiiiiville  &'  A'.  R.  Co.  v.  Ciir/,  91 
A/it.  271,9  •*"'■  /'''■/■  334- 

In  an  action  ai^ainst  a  railroad  company 
and  a  construction  company  whii  h  built  its 
road,  as  joint  defendants,  to  recover  dam- 
ages to  plaintilT's  adjacent  property  by  ex- 
cavations in  the  streets,  oral  cviileiice  can- 
not be  received  of  the  f;ict  "that  said 
construction  company  was  under  a  written 
Contract  for  the  construction  of  said  rail- 
way," unless  a  sniricicnt  excuse  is  shown  for 
the  failure  to  iirodtice  the  written  contract, 
Alii/>(Xina  Aftiilanii  R.  Co,  v.  Coskry,  92  Ala. 
254,  9  So   Rep.  202. 

Wh-.-re  a  witness  had  applied  to  a  railroad 
for  Its  copy  of  a  duplicate  lease,  but  not 
with  reference  to  the  case,  and  failed  to  pet 
it  because  it  was  mislaid,  antl  had  never  ap- 
plied to  the  other  [>arty  to  such  lease,  who 
lived  in  another  state,  his  testimony  of  the  , 
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contents  oi  such  lease  is  inadmissible.  Breed 
V.  NiXj^lf,  46  Ga.  1 1 2. 

Hcfore  secondary  evidence  is  admissible, 
al)sence  of  ihe  |iriniary  must  be  duly  ac- 
counted for.  This  applies  to  a  bond  for 
titles  counted  on  in  an  action  to  recover 
land.  (J,'i)r^'/,i  l\ic  K.  Co.  v.  Stt  ickl,iiui,  So 
G,t.  776,  12  Am.  St.  J\e/>.  282,  6  .S".  E.  Kcp.  27. 

In  a  .suit  a;,'ainst  a  railroad  company, 
whose  su|)ciinlendent  was  C.  15.  Hinckley, 
it  wa-:  error  to  allow  ;)aro'i  evidence  of  the 
contents  of  a  telei^rani  siu;ned  C.  H.  II., 
without  producin;.;  tlie  orii^inal,  or  the 
found. ition  being  laid  for  the  proof  of  its 
contents,  or  proof  tliat  the  tcleiiram  came 
from  C.  \\.  Hinckley,  the  superintendent. 
C'/'.vr^','  6"-'/.  R.  Co.  V.  Rusull.  yi  ///.  2y8. 

Wii.re  a  profile  of  work  was  referred  to 
1)V  i)a!ties,  wlieti  makin;..;  a  contract  for 
^radir.j^  a  railroad,  a  profile  proved  by  a 
witness  to  be  made  from  the  same  data  and 
measurements,  cannot  be  admitted,  unless 
the  al'sencc  of  the  original  i.S  first  accounted 
for.  Currier  v.  Boston  C-*  M,  li.  Co.,  31  .\'. 
JI.  :n<'. 

Wlnrc  a  p;issen<;er  sues  for  beiiiR  ejected 
from  a  train,  the  contents  r)f  his  ticket  can- 
not be  piovcd  i)v  p.irol,  iinle-^s  its  non-pro- 
duction is  a<countt'd  for.  .Ui:i///i///s  >.'•■-•  C. 
J\.  Co.  v.  /li-itsoH,  31  .liii.  &^  I'-'^ii-  ^»'-  Can. 
112,  85  Ti'iin.  G17,  4  Am.  St.  Rep.  776,  4  .V. 
\V.  R.p.  5. 

In  an  action  under  the  raiiri>ad  stock  kill- 
inf;  law  of  1S74  (Kan.  Comp.  Laws  i''S79,  p. 
7S4)  it  was  shown  that  llu'  demand,  allej^ed 
to  have  been  made  l)y  the  plaintilf  of  tin; 
r.iilroad  company  for  the  value  of  the  stock 
alle^'ed  to  have  been  killed,  was  m.ide  in 
wriiintj  and  only  in  writini;.  The  demand 
was  prov<!<l  on  the  trial  of  the  lase  onlv  l)v 
the  intrndni  tioii  in  evidence  of  a  copy  of 
the  written  diniaiid;  and  this  was  done 
over  the  oiijeclions  of  the  defendant,  but  by 
the  permission  of  the  court,  without  anv 
foundation  for  the  iniroducion  of  second- 
ary eviilencc  having  first  been  laid,  llild, 
error.  Cittnxl  Ihait'h  U.  P.  R.  Co.  v.  U'al- 
tirs,  24  A'.///.  504. 

Where  the  cpiestion  was  whether  the  de- 
fenilant  or  another  railroad  company  is 
li.ilile  for  the  injiiiies  com|ilained  of,  in 
order  to  prove  that  defendant  railway  com- 
pany was  the  party  liable,  plainiiff,  with  the 
permission  of  the  court,  but  over  the  objec- 
tions and  c.xce{)tions  of  defendant,  intro- 
duced parol  evidence  showinf^  that  rert.iiii 
"time-checks"  were  made  out  in  the  name 


of  the  defendant,  although  no  evidence  was 
introduced  tending  to  show  that  these 
"time-checks"  were  lost  or  destroyed,  or 
that  any  search  had  ever  been  made  for 
them,  or  that  any  notice  had  ever  been 
given  to  cither  of  the  railroad  companies 
or  to  any  one  else  Ui  produce  them.  ///■/,/, 
error.  C/iiia^i;o,  A'.  &^  X.  R.  Co.  v.  R/ik^'/i, 
44  A' III.  3S4,  24  R.ii-.  Rfp.  4y7- 

A  charter  provided  tliat  directors  shouhl 
give  notice  of  assessment  on  stock  through 
certain  newspapers.  Ilehi,  that  oral  evi- 
dence of  a  witness  that  he  had  examined 
such  newspapers  and  found  that  the  notice 
liad  been  published,  ancl  knew  the  contents 
of  the  notice,  is  not  admissible,  in  the  ah- 
sence  of  anything  to  show  a  fair  and  dili- 
gent search  for  the  papers  themselves,  and 
inability  to  find  them.  Rutland  &^  R.  R. 
Co.  V.  Thrall.  35   Vt.  5;/'.. 

152.  Laying  IVt II iMlat  ion  fur  s<'<'on(l- 
ary  «'vi(l«'iir<'.— l'i-.)of  that  a  freight  list 
issued  by  a  connecting  c.urier  is  out  of  the 
jurisdiction  of  the  c:ourt  is  sull'icient  to  ren- 
der sccoiidarv  evidence  of  its  contents  .id- 
missiblc.     Scltiiifir  v.   Liei>yj;/<t    R,    Co.,  66 

When  it  is  shown  that,  under  the  HI.  A<'t 
of  '•■.liru.iiy  ly,  1851,  the  governor  of  the 
state  had  e.xei  nted  a  deed  of  d.-tiated  lands 
to  a  railr<jad  ciinpany,  which,  owiig  to  its 
great  length,  had  not  been  recorded  and  v  as 
burned,  |),uol  jiroof  of  its  contents  is  adiiiis- 
sible.     S.iTi'ji-r  v.  t'l'.i ,  63  ///.  130. 

Where  the  secretary  of  a  r.iilroad  <-om- 
panv,  in  response  to  a  demaml  for  a  copy  of 
a  written  contract  of  siibsci  iption,  shown  to 
have  been  in  the  possession  of  the  comp.iny, 
answers  that  it  lias  In  en  lost,  jiroof  of  his 
answer  \s.  prima  J'aiu.  sullicient  to  entitle 
the  party  making  the  demand  to  give  or.il 
proof  of  its  contents,  in  a  suit  against  tlu; 
companv.  I iiiliaiiapolis  &^  C.  R.  Co.  v. 
JeuutI,  16  In.l.  273. 

Where  it  is  doubtful  whether  a  message 
was  sent  liy  lelephone  or  telegraph,  parol 
proof  of  the  messa;.,'e  is  admissible,  where  it 
further  appears  thai  if  it  was  by  telegraph 
and  reducctl  to  writing,  it  had  been  lost  or 
destroyed.  W'ihou  v.  Minneapolis  ij'-*  X. 
W  r'.Co.,^  Minn.  481.  18  .\.  U\  R.-p.  Z'W. 

I5;j.  <'o|»i<>s  of  writ  toll  Inslrii- 
liH'iits.— Where  a  company  claims  that 
live  stick  was  shipped  under  a  special  writ- 
ten contract,  which  was  signed  in  duplicate, 
and  shows  that  its  copy  had  been  destroyed, 
it    may  put   a  copy  in   evidetice,  after  the 
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pl,iint»ifl  has  failed  to  produce  the  original 
held  by  liim,  or  in  any  way  account  for  it. 
Ciiuiiiuati,  A'.  O.  &>  T.  P.  K.   Co.  v.  Uts- 

h\>iv,  ~(i  u\i.  253. 

Where  a  sialiitc  provides  that  the  records 
of  a  corporation  may  be  proven  by  sworn 
(■ii|,ios.  it  is  not  bounil  to  produce  its  oriy- 
.iial  records  on  notice;  nor  will  a  failure  to 
d.i  so  make  parol  evidence  of  their  contents 
.idniissible.  Muih'soii,  1.  &>  /'.  A.  Co.  v. 
Whit,  ..I,  II  lihi.  55, 

'riio  cliarii  r  of  tiie  Delaware  &  Hudson 
Canal  ('".  inakinj;  ikj  provision  that  a  certi- 
lictl  <  ipy  ol  tile  bond  given  by  the  company 
to  a  landowner,  for  the  payment  of  dam- 
a^us  to  be  asscssc(l,  etc.,  as  jjIov  ijed  in  the 
iweniy-^icconri  section  of  said  charter,  may 
i'l  t<  1  in  evideiic'j.a  ropy  is  not  admissible 
1!  •  :  !' cted  to.  .Si/, it'll  V.  ih-iaii'ai  c  &^  //. 
CiiH.:'  Co.,  2')  .X.   )'.  (r-,\. 

Wni-tc  a  contract  for  doini;  certain  work 
in  tile  coiistruciion  of  a  railroad  |)rovi(lcs 
tliat  the  contractor  shall  be  |iai(i  on  the 
liii.il  estimate  m.ulc  by  the  ciiicf  ciij;ineer, 
it  is  error  lo  admit  a  copy  of  ilic  lin.il  esii- 
111. lie.  \viii(  h  is  shown  lo  be  a  copv  by  the 
v\  ileiici'  ol  tin;  ciiL;iiieer,  ni)oii  notice  to  the 
(iiiriiilanl  to  produce  the  orii;iiial,  where 
till  re  is  no  evidence  that  defe-ndant  ever 
received  it.     Krii.j  v.  /.(C,   16  X.    V.  Sii/>p. 

3'3- 

Where  a  company  proiluces  certain  tele- 
f^r.iins  on  iioiiii',  ii  is  not  eiror  to  admit 
iviili.'Mce  of  the  operator  who  received  the 
tclij^rams,  as  to  llieir  conli'Mts.  which  in 
Ml  material  respects  differ  from  tiie  copies 
lileil,  where  it  relates  to  a  matter  about 
which  there  is  no  controversy.  liitcy- 
r-ilii'iitl  i;i-»  (/.  X.  J\.  Co.  V.  PiiHie,  4.;  Am. 
^■•'  l-'.iit,^.  A'.  (.OS.  2y4.  77  7>r.  560,  14  .S".  //'. 
A'./.  171. 

Ill  an  action  for  personal  injuriiis,  an 
a'.;(iii  of  an  iiisiiraiui>  company  tesiilied  for 
the  defendant  that  lir  solicited  from  the 
lil.iiiititf,  at  a  (late  siibse(pi>nt  to  the  injury, 
an  appreation  for  a  policy  in  the  company 
lie  represented  ;  that  the  plaint  ill  made 
sinh  application,  and  he  bad  wilii  him  on 
the  w'lness  st.iiid  a  bl.ink  appliciition  such 
as  w;is  used  by  him  at  the  time;  that  he 
asked  the  plaintilT  the  usual  (piestious.  and 
winie  <|,nvn  the  answers  on  tlie  blank, 
wliuli  the  plaintiff  alK-iw.trds  n-ad  and 
sii'ned;  that  the  ori^dnal  blank  application 
llius  filed  and  signed,  was  at  the  otFu  e  of 
the  company  in  another  state  ;  tii/t  be  had 
made  eliorls  lo  get  the  original  from  that 


ofTice,  but  instead  of  the  original,  what  pur- 
ported to  be  a  copy  thereof  uas  sent  him, 
which  he  produced  ;  and  ihat  it  was  an 
exact  copy  of  the  ori-inal  si),'ned  by  the 
plaintiff.  The  defendant  then  offered  the 
copy  in  cviilence,  and  the  judf,'e  admitted 
it.  J/c/ii,  that  the  plaintiff  had  no  j^round 
of  exception.  Williamson  v.  C,iiiil<>i,ii^,-  A'. 
Co.,  30  .liii.  ilw  /i/ijr.  A',  Cas.  630,  144  J/iiss. 
1 48,  10  Al.  E.  Kff>.  790. 

154-.  Notir*^  to  produce.  —  PlaintilT 
could  not  testify  as  to  the  contents  of  letters 
written  bv  him  to  the  jjresident  of  the  de- 
fendant company,  no  notice  liavinj;  been 
given  to  the  ilerendant  to  jiroduce  the  let- 
ters themselves.  Nor  did  such  testimony, 
objected  to  by  defendant,  become  com- 
petent upon  defendant's  testifyinj;,  without 
objection,  to  siicii  contents.  Tom (f /.ins  v. 
Aui^iista  il^  A'.  A".  ti>.,  21  .Si'.  Car.  420. 

In  an  action  to  recover  various  items  for 
overcharge  of  freights  iind  damages  to  goods 
shipped,  a  notice  to  the  company  to  produce 
the  liills  of  lading  is  su'licieni  to  li,\  tlie 
ground  for  the  iiiiroiluition  of  secondary 
evidence  as  to  their  contents,  that  describes 
ttiv-'ii  as  uiiidry  bills  of  invoice  ami  bill,-,  of 
lading  that  had  been  left  in  the  hands  of 
(iefeiidanls  between  certain  dates  named, 
and  wiiicli  bad  neve:  Oeen  returned  to  jilain- 
tilf.  li  \i  luUioiial  &*  (/.  A'.  A'.  Co.  v.  J)on- 
iihoil,  •    /',:v.  .///.  (C'/t'.  C'ln.)  183. 

!t'»5.  lt4>4'onl  ol  jiidifial  (umummmI- 
iiiK^«"- 'n  ejectment  ag.iinsi  a  raihoad,  tes- 
timony of  a  party  who  acted  as  atiorncv  for 
tli<r  road  is  inadmissible  to  show  that  the 
land  was  comlemned  lor  a  right  of  way, 
where  such  witness  produces  copies  of  tiie 
pajier  in  such  |)rocee(iing,  which  are  not 
re.id.     .Mo/'lry  v.  Ihfft/,  48  (/,f.  44. 

I'aiiil  evidence  to  prove  that  the  cost  of 
fencing  a  railroad  was  included  in  the  as- 
sessment of  damages  for  right  of  w;iy  is  not 
admissiiile.  I'lie  record  is  the  best  evidence 
of  such  fact.  A'oi/./orii,  A'.  /.  \jr^  ,S/.  L.  R. 
Co.  V.  I.yiu/i.  67  I!/.  140. 

ir><(.  l*ro4-tMMliii;;s  ol'  board  ol'  di- 
ri'rtors.  It  is  not  competent  to  show  by 
parol  de<  l.iratioiis  1  I  iiidiviiluai  duct  tors  of 
a  corporation  for  what  specific  pairpose  a 
fund  was  to  be  u«-->d.  Ciioyvi/le  6-*  M.  A'. 
Co.  V.  /iiiriis,  92  ///.  30;. 

Tlie  proceeiliiigs  ol  the  board  of  diiectors 
of  a  priv.ilc  corpor;ition  may  be  shown  by 
jiarol  testimony  when  no  record  thereof  is 
kept.  Tilt  l\vi/.-  V.  Pon/io,,  O.  &^  P.  .1.  A\ 
Co.,  37  A/M.  :r*  Lii^-.  A',  Cus.  273,  74  J/itA. 
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226,  41  A^.  W.  Ji£p.  905,  3  L.  A".  A.  378.— 
DiSTiNcuisHiNG  Stevenson  v.  Bay  Ciiy,  26 
Mich.  11:  Hall  z/. People,  21  Mich.  456. 

Where  the  court  has  ordered  the  produc- 
tion of  certain  niimites  lA  the  boaid  of  di- 
rectcjrs,  and  the  parly  in  wliose  behalf  the 
order  was  made  has,  in  addition,  given 
written  notice  to  the  company  to  produce, 
and  has  demanded  of  the  secretary  a  sworn 
copy,  if  they  are  not  produced  or  the  sworn 
c  )py  furnished,  oral  evidence  may  be  f;iven 
of  their  contents.  Indianapolis  &*  C  R. 
Co.  V.  JiU'ctt,  16  Ind.  273. 

ir>7.  WImtc  a  iiuMiiorandiini  was 
iUiMl4% — Where  oral  evidince  was  j;iven  of 
;iii  olTer,  read  to  the  v.iiness  fioni  ;i  card  by 
tile  manaj^er  of  a  railway,  the  words  having 
been  taken  down  by  the  witness  in  his 
pocket-book,  wiiich  was  r.lterwards  lost,  and 
the  card  havini^  been  re',.a'.iied  by  the  mana- 
};cr — luUi,  that  the  evidence  was  adniissi- 
bic,  not  as  evidence  (jf  an  oiler  in  writin;;, 
but  as  evidence  of  a  verbal  olTer  of  which  it 
was  competent  for  the  witness  to  sjieak 
either  from  a  minute  in  his  pocket-book  or 
from  recollection.  Ulancluird  v.  Windsor 
&>  A.  R.  Co.,  10  A'(W.  .SV.  8. 

\'tH.  It(M'or<l  of  written  iiistrii- 
isMMits.— Parol  evidence  is  admissible  to 
.•.■;how  the  date  of  lilin^'  ;  ides  of  associa- 
tion with  tile  secretary  of  state,  notwith- 
standitij^  Ind.  Rev.  St.,  p.  410,  ?  2,  pro- 
viding; that  a  copy  of  articles  thus  liUfl, 
cerlitied  by  the  secretary  of  state,  shall  be 
presum;)tive  evidence  of  the  incorporation 
of  the  company  and  of  the  facts  staled 
therein.  The  liliiif;  is  no  pact  of  the  articles, 
and  indorsement  on  the  articles  of  the 
time  of  tilinjj;  coidd  be  nothinsj;  more  than 
fii  iiiia  fiuii'  evidence  of  the  time.  Johnson 
v.  Crawfordsville,  /•".,  K.&'  F.  11'.  A'.  Co., 
II  ///(/.  280. 

Where  a  deed  consolidating  railroad 
com|ianics  li.is  been  recorded  on  due  proof 
of  e.xecution,  and  the  ori|;inal  has  been 
withdrawn  from  the  recorder's  ollice  by  the 
party  to  whom  it  belongs,  a  third  party 
wishing  to  make  it  available  against  him 
may  adduce  a  copy  of  such  recorrl,  it  being 
the  best  evidence  attainable.  Hotard  v. 
Texas  &*  /'.  R.  Co.,  36  La.  Ann.  450.  -Fol- 
low Kli  IN  Day  7'.  New  Orleans  I'ac.  K.  Co., 
37  La.  Ann.  131. 

The  record  of  a  deed  conveying  the 
rights  and  franchi.scs  of  a  railroad  com- 
pany, which  includes  the  right  of  way  for 
the  road,  is  competent  evidence  as  to  the 


right  of  way  without  the  production  of  tlie 
original  deed.  JJaTis  v.  '/'i//tsvi//i'&^  O.  C. 
R.  Co.,  io  .Int.  &*  En^;.  R.  Cas.  341,  114  /',«. 
6t.  30S,  u  .  ///.  Rep.  730. 

l«>t>.  Parol  proof  uf  book  entries. 
— Where  .111  action  is  brought  against  a  car- 
rier for  the  loss  of  cotton  by  tire,  and  an  ajjeiit 
has  testilicd  positively  of  his  own  knowl- 
edge as  to  whom  the  cotton  belonged,  his 
evidence  is  not  rendered  incompetent  by 
his  answering  on  cro;;s-e,xamination,  "  My 
books  show  how  the  cotton  was  owned." 
Wilson  v.  Atlanta  &•  C.  A.  I..  R.  Co.,  16  So. 
Car.  587. 

V.  HEARSAY. 

1*)0.  In  (jencral.— ', ')  Cases  ayisins; 
out  ,/  ^cv//;'(j<^  — Where  plaintitf  sues  for 
commiNsions  ''or  procuring  catth;  to  be 
shipped  over  defeiuiant's  road,  under  an 
agreement,  Ictier-press  copies  of  reptn'ts  of 
siiipments  made  by  a  local  agent  to  tiie 
general  fn-ight  agent,  n)a<le  front  dray 
tickets  on  file,  are  but  hearsay  and  not 
admissible  as  I'vidence.  St.  Low's,  /..<S~»  //', 
R.  Co.  v.  Moddo.w  18  Kan.  546. 

An  action  was  brought  by  a  company  to 
recover  on  a  subscrijitici  to  its  stock.  It 
being  necessary  to  |)rove  the  payment  by 
defeiulant  of  one  doll.ir  upon  each  share  of 
stock  at  the  time  of  his  snbscripti-ui,  the 
plaintiff  oflereii  in  evidence  the  declara- 
tions of  a  person  then  deceased,  who  was 
one  of  the  commissioners  authorized  to 
receive  sllb^■cl■ipti(>ns  to  its  st(.ck,  and  who 
did  take  the  siibsi  ri|)tion  of  the  defendant 
for  live  shares.  Tlie  olTer  was  made  to 
prove  by  a  witness,  wiio  was  the  lirst  act- 
ing treasurer  for  tin'  commissioners,  that 
shortly  after  tlie  date  of  said  sidiscription 
th<'  diceased  commissioner  liande(l  to  him 
five  dollars,  aiifl  said  th.ii  the  defendant 
"  liad  paid  him  (the  commissioner)  the-  stun 
of  five  dollars  fi>r  and  on  account  of  the 
sai<l  subscription  u\  stock  at  the  t'lne  of 
making  t.ie  subscription."  Held,  that  this 
evidence  was  not  admissible  either  as  the 
declarations  of  a  parly,  since  deceased, 
made  against  his  pecuniary  interest,  or 
made  in  the  ordinary  course  of  duly. 
Western  Md.  R.  Co.  v.  .Monro,  32  Md.  280. 

(2)  torts.  ^t^'enirally.—W''    c  the  only 

evidence  to  show  that  the  company  used 
wood  for  fuel  instead  of  coal,  thus  Increas- 
ing the  liability  of  the  engine  to  emit 
sparks,  was  testimony  that  a  witness  had 
"  learned  "  tliat  such  fuel  was  used,  it  is 
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cnoncous  to  submit  to  the  jury  tlie  ques- 
lujii  wlietlicr  tlu-;c  was  negligence  in  tlie 
use  of  fuel.  Such  lesliinony  is  mere  liear- 
say,  and  wjcrants  no  subniis.->i(jn  of  any 
(|iiesiii)n  to  be  determined  by  it.  LiLitul  v. 
C/u\\i,^o,M.  ^  St.  /'.  A'.  Ci'.,  (/I'U'd)  2]  .lilt. 
&^  /•.//!,■•  A'.  Cas.  io8,  23  N.  II '.  Rep.  3<jo. 
/,uh,>inilU:  T.  Sm  A'.  If.  A'.  c\i.  v.  /'t-m'/i- 
s/t/.tr  /..,  7".  if^  M.  Co.,  49  //w.  &^  Kii^^  A'. 
t',n.  (-03,  27  /•■/<».  t,  9  ^'<'.  A'</.  601. 

Ill  an  action  for  double  (laina>,'es  for 
stock  killed,  wlicre  defeml  i",t  liad  the  right 
to  fence  l)Ut  fai!ed  to  do  :  o,  the  testimony 
of  a  wimcss  wli)  staled  what  he  had  seen 
and  knew  in  relation  to  the  locality,  and 
ilie  condition  of  the  fence  where  the  stoc  k 
went  upon  the  railroad  track,  was  not  hear- 
say urbiscd  upon  tiie  opinion  of  the  wii- 
iii'.'S.  Dunn  v.  t'liuoi^v  &*  X.  11'.  A'.  Co.,  7 
,//„■.  iV  /-."/'.c.  ''*'•  <-'"'•  S7i'  3^  ^"■''''  ^'74-  '-  ■'^'• 
.'/■.  /w'A  /34. 

1  J) /•/•rsi'iht/  injuries. — l"or  the  court 

to  admit  luarsay  tesiimony  wliich  tPiids  to 
priive  tiiat  the  servants  of  the  company 
were  negligent  in  running  their  train, 
wiien-by  llu:  injuries  complained  of  were 
aiised,  is  a  material  error,  for  which  the 
jiidj^inent  fouiideil  in  part  on  such  testi- 
mony must  i)e  reversed.  Kanuis  I'ac.  A'. 
t(^  V.  Pointi-r.  9  Kan.  620. 

W'liere  a  boy  is  injured  while  attempting 
to  cross  a  track,  it  is  not  competent  to 
prove  that  his  uncle  had  afterward  said 
that  he  hail  often  warned  the  boy  to  qnit 
plaving  on  the  raihvay  ir.icks  at  the  pi. ice 
wlii'ie  the  acciiloni  ha[)penid.  Kiiitii.ky 
C.  A',  Co.  V.  Sinilh.  93  Ky.  449.  20  .,S'.  ff '.  Rep. 

39^ 

Oi'i  larations  of  the  motiier  of  an  injured 
child  passenger  immediately  after  the  acci- 
dent are  mere  hearsay,  and  no  more  bind 
the  estate  of  the  child  tiian  would  declara- 
tions of  a  stranger.  \\»  folk  &^  //'.  A'.  Co.  v. 
(iro.uv/osi;  88   / '.».  267,  1 3  S.  /:'.  l\fp.  454. 

Wiiere  the  issue  is  whether  the  injury 
wa-;  caused  by  a  blow  or  by  a  fall,  and 
pl.uiuiir  h. is  called  his  attending  physician 
a-;  a  witness,  it  is  error  for  a  witness  for  tiie 
defendant  to  testify  as  to  what  he  heard  the 
pliysician  say  was  the  cause  of  the  injury, 
wluMe  no  foundation  was  biid  for  it,  bv  call- 
ing till-  physician's  attention  to  it  when  he 
was  on  the  witness  stand.  M,lkvits  v. 
Min!i,ittait  A'.  Co.,  43  \.  V.  S.  R.  354,  (,2 
Huiii\i>.  incm.,  17  .V.   1'.  Siif^p.  112. 

Wiiere  the  action  was  for  wrongful  ex- 
pulsion, there  was   no  error   in    ruling  out 


what  plaintiH  said  as  to  another  person's 
conduct  in  correcting  a  mistake  as  to  that 
person's  ticket,  or  the  price  of  it,  it  not 
being  said  in  the  presence  of  the  conductor 
or  communicated  to  him,  but  being  saifl  at 
or  near  the  ticket  otl'ice,  Ix  fore  the  plaintiff 
entered  the  car.  Ctoij^ia  R.  Co.  v.  llonicr, 
27  ,/;;/.  <S^  A';/i,'.  A\  Cas.  l8fi,  -Jl  i',a.  251. 

Hearsay  evidence  of  the  fact  of  the  kill- 
ing of  simie  one  upon  ;i  certain  day  is  ad- 
missible to  show  tile  date  at  which  some- 
thing else  oc<:uirc'!, about  which  the  witness 
lias  testified  ;  but  as  evidence  of  the  date  of 
the  homicide,  or  the  fact  that  (»ne  has  been 
coinmi:ted,  it  is  inconipctent.  Harris  v. 
Central  R.  Co.,  30  .'hn.  C^  /-'{C-  ^^'-  (-'''>■  S^i. 
78  (;,/.  525,  3  .S.  /■:.  Rep.  755. 

Where  the  action  is  for  the  death  of  a  car 
coujiler,  evidence  on  behalf  of  the  plaintifl 
that  the  employe  was  killed  by  reason  of  the 
draw-heads  of  two  cars  jiassing,  which  only 
left,  a  sp,ic(;  of  four  or  live  inches  iicMween 
the  cars,  and  crushed  the  em])loye,  is  not 
open  to  the  objection  that  it  is  but  "a  sup- 
po.sition  and  surmise  on  the  part  of  the  wit- 
ness, and  hears.iy."  .Missouri  I'ae.  R.  Co. 
V.  /.ainot/ie.  76  Te.v.  210.  13  S.  W.  Rrp.  19J. 

(4)  Carriai^e  of  live  stoek  atiil  other  p,op- 
erty. —  Hearsay  evidence  is  not  admissible 
to  show  wdio  w;is  the  freight  agent  of  a 
Company  at  the  time  a  ilemaiid  was  made 
for  goods  shipperl.  Spade  v.  Hudson  River 
R.  Co.,  iT)  r.arh.  (X.  Y.)  383. 

Where  a  second  carrier  ij  sued  for  a  de- 
lay ill  carrying  and  delivering  goods,  letters 
written  after  ill'  .ransaclion.  bv  the  agents 
of  the  fust  carrier  in  answer  to  letters 
written  by  the  defendant's  agent,  are  not 
adinissiiile  in  evidence  in  favor  of  defend- 
ant. W'oite  V.  Xe-,i>  York  C.  &>  //.  A'.  A'. 
Co.,  2  Silv.  .1pp.  85,  I  10  A'.  )'.  635,  num..  17 
.X.  E.  Rep.  730,  17  .\'.  r.  .S".  A'.  162;  aljirin- 
in^  39  //////  65;,  vie  in. 

In  an  action  for  the  loss  of  live  stoek 
while  in  the  carrier's  lianrls,  evidence  is  not 
admissible  as  to  what  persons  nt  the  place  of 
destination  told  plaintilf  such  stock  would 
h.ive  been  worth  in  tlie  market  there  if 
they  wcie  such  cattle  as  described.  Soulli- 
ern  Par.  R.  Co.  v.  .h'adiio.i-,  42  .,-////.  &•  Enj^. 
R.  Cas.  528,  75   Tex.  300,  12  S.    If.  Rep.  815. 

.\  genera!  managing  agent  of  the  ship- 
pers, wh(i  was  residing  in  Paris  at  the  time 
certain  cotton  was  ("cstroyed  in  Texas,  was 
allowerl  to  testify  that  the  Cf)tton  was  not 
delivered,  and  that  it  was  destroyed  in 
Texas  during  transportation,  as   far  as    it 
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was  possible  for  him  to  know  witlujut  .ictu- 
aliy  sceiiij;  it  burn.  //<•/</,  tiiat  the  kiiowi- 
edj;e  of  tlic  witness  was  not  necessarily 
founded  on  pure  liearsay,  and  that  the  ac- 
tion of  tile  court  in  admitting  tlic  evidence 
was  not  necessarily  erroneous.  Missouri 
J'uc.  A'.  Co.  V.  Slicrwood,  55  Am.  €<^  J-'iX-  •/''• 
Cos.  478,  84  TV.r.  125,  19  .S".   W.  A't-/>.  455. 

14(1.  Dccliiratioiis  as  to  roHiihMice. 
—  Ue--i(lence  is  a  fact  to  wliidi  a  witness 
may  ii'stify,  or  he  may  testify  to  acts  and 
circumstances  from  whicii  it  may  be  in- 
ferrci'  ;  l)Ut  it  cannot  be  proved  by  f;encral 
reputation,  nor  i)y  the  declarations  of  asso- 
ciates or  neiglii)ors,  wliicli  are  nu-rc  hearsay. 
luisi  Tt'itn..  V.  &*  (i.  A'.  Co.  V.  Thompson,  94 
ALi.  ^^f),  10  .V,).  R,-p.  280. 

I<>2.  Staloiiinits  of  <>iiipIo.v«>s  ns 
liiiitiiit;;  <'oin|)aiiy.  —  Statements  made 
by  an  eiij^iiiecr  to  third  parties  as  to  the 
conditii.Mi  of  tlie  eni^ine  at  the  time  of  an 
accident  are  iiearsay  and  not  admissible. 
Atihisoit.  T.  &^  .v.  /•■.  A'.  C'l'.  V.  I'iirKfr.  55 
Fed.  J\ip.  595.  /i.rv/  Tiuh.,  I'.  &>  (/.  A'.  Co. 
v.J/ii/ov,  31  /////.  1^  •/-'■'/<,'■•  ''>'•  ^''"'  .)5-'  77  ^'''■ 
237,  2  S.  A'.  A'fp.  941.  Heiuhichs  v,  Sixth 
Ave.  K.  Co..  12/.  &^S.  (X.  V.)  8.  DisriN- 
GUlsiiiNd  Luby  V.  Hudson  River  R.  Co.,  17 
N.  Y.  131. 

So  an;  statements  made  after  tlie  injury 
occurred,  by  ;•  servant  of  the  C()mp;my  supe- 
rior to  plaint ilT,  that  it  was  plaintilfs  duty 
to  examine  the  cars  in  the  manner  in  whi.h 
he  did.  J/ozoiUil  v.  S,r,iaun,th,  F.&^  W.  A*. 
Co.,  84  Ga.  711,  II  S.  K.  Rep.  452. 

And  declarations  made  after  an  accident 
caused  by  a  mi-^placed  switch,  by  a  porsoii 
pur[)ortinf;  to  be  a  brakeman.that  he  caused 
it,  and  that  he  had  o])encd  the  switch. 
Patti-yson  v.  Wabash,  Si.  I..  Z-^  /'.  A'.  Co.,  18 
Am.  iS-*  /;>/•,'.  A'.  Cas.  130,  54  Mich.  91,  19 
.\'.  ff.  AV/^.  76i.-I)isriN(;iMSiii;i}  is-  Key- 
ser  V.  Chira-^o  \'  d.  T.  R.  Co.,  31  Ani.  h 
Kng.  R.  Cas.  399,  66  Micii.  390,  10  West. 
Rep  646,  33  N.  \V.  I^cp.  Sr.7. 

,'\n(l  the  te->iimony  of  a  son  as  to  decla- 
rations of  his  father,  a  section  boss,  that  he 
liad  liciore  tlie  accident  leported  the  trestle 
to  th(;  Company  as  daniicrous.  Illinois  C. 
A'.  Co.  V.  Ruffni.  <Miss.)  3  .S',i.  AV-/.  578. 

And  declarations  of  a  car  driver  .after  an 
accident  to  a  ))erson  on  a  strj-et.  and  after 
the  car  liad  been  stopped,  but  before  he  had 
left  it,  that  he  could  not  stop  the  car  be 
cause  the  brakes  were  out  of  order,  /.idy 
V.  Hudson  River  R.  Co.,  17  A^.  J',  131.— Dis- 
TiNi;i;isiiK!)  IN  Hendricks  7/.  Sixth  Ave.  R. 


Co..  12  J,  &  S.  (N.  Y.)  8.  Quoted  in 
Bellefontainc  R.  Co.  v.  Hunter,  33  Ind.  335 ; 
Adams  v.  Hannibal  it  St.  J.  R.  Co.,  7  Am. 
&  hu^.  R.  Cas.  414,  74  Mo.  553.  Ri;vii:wi!) 
IN  Alabama  G.  S.  R.  Co.  v.  Hawk,  18  .\in. 
&  Liij,'.  R.  Cas.  194,72  Ala.  112,47  Am. 
Rep.  403;  Waldele  ?'.  New  York  C.  \-  H.  K. 
R.  Co.,  19  Am.  &  Kng.  R.  Cas.  400,  95  N. 
Y.  274. 

And  statements  made  by  a  flagman  as  to 
how  far  back  he  went  from  one  (jf  the  trains 
whii  h  C(illided,  to  flag  the  other.  y'«////M/- 
vaitia  R.  Co.  v.  Jiooks,  57  Pa.  Sf.  339. 

Where  a  company  is  sued  for  the  deaili 
of  a  b.'akemaii,  it  is  proper  to  permit  an- 
other brakeman  to  testify  that  the  conduc- 
tor, in  the  at)seiu'e  of  the  deceased  brake- 
man,  told  witness  to  tell  thi;  ile(  eased  to 
uncouple  the  engine,  and  that  he  told  the 
deceased  to  <lo  so  without  tellin;;  him  tli;it 
the  conductor  had  so  ordered,  it  is  fertile 
jury  to  say  whether  tn.  d<;ceased  mii^iit  ri  a- 
sonably  have  miderstood  the  order  tn  he 
from  the  conductor.  liorwati  v.  Minne- 
apolis &^  St.  I..  R.  Co.,  78  1 0:0a  509,  43  W 
ir.  Rep.  303. 

KWt.  .Statniirnts  oCatltMMlin}*  pliy- 
sit'ian.— Where  pl.uniirf  h.i- testili>.<l  jiosi- 
tiveh  th.it  he  is  still  sufteiiiu,'  pain  at  llie 
lime  of  the  tri.il,  it  is  h.irmless  error  to 
alivvw  his  phy>iiian  to  stati'  that  he  had 
recently  examined  plaintiff  and  roidd  see 
nothing  exi cpi  a  scar,  but  that  |)l.untilf 
stdl  "  <<)inpl.dns  of  pains  shooting  up,"  a>  it 
will  be  presumed  that  the  jury  helieve'l 
plaintilf,  and  that  a  verdict  for  him  was 
based  upon  his  own  statement.  Sihuler  v. 
Third  .It,'.  R.  Co.,  44  .\'.  ) '.  .s'.  A'.  774,  17  .X. 
y.  Supp.  834  ;  aj/inii,d  in  4S  A'.  1'.  .V  R.  f.63, 
I  Misr.  351.  .TO  .\'.   1'.  Supp.  683. 

In  such  cases  plainiilT's  atteiuling  ph\si- 
ci.in  may  testify  as  to  the  perm.ineiit  y  if 
the  itijury.  though  there  is  no  allegation  of 
permatiency  in  the  com  pi. 1  int.  S,h/dir  v. 
Third  .It,:  R.  Co..  44  ,\",  1 '.  .V.  A'.  774.  17  .W 
V.  Supp.  834  :  ./////  ///,-,/  ///  48  A'.  ) '.  .s'.  A'.  ( (■:•,. 
I  Miu.  351,  Jo  .v.   )'.  Si/pp.  683. 

In  an  action  for  killing  pl.intilT's  intes- 
tate, the  court  permitted  a  plnsician  to  tes- 
tify to  the  contetits  of  .'i  telegi.im  sent  liiiii 
by  plaintilf,  statin",  that  thef  had  I  :  n  iin 
accident  on  the  defendant's  road,  and  that 
the  deceased  had  been  seriously  injured 
and  reipiired  the  witness's  attention.  The 
same  witiu'ss  was  also  alloweil  to  te';tif\ 
that  after  <lriving  twelve  or  tliirteen  miles 
he  arrived  at  the  home  of  plainti.T,  to  which 


liVIUKNCK,    1«4. 


•;iii 


tlic  deceased  had  been  carried,  and  that 
after  liis  arrival  tlie  deceased  stated  to  iiiin 
that  lie  liad  been  tlirown  heavily  acruss  the 
corner  of  a  scat  and  had  thus  received  an  in- 
jury from  which  the  witness  found  him  suf- 
fering. Held,  that  the  contents  of  the  tele- 
j;ram  were  hearsay  ami  the  statements  of 
the  deceased  were  not  part  of  the  res  i^estiC. 
Fonlyce  V.  McCaitts,  51  Ark.  509,  11  i>.  IV. 

K.f>.  694- 

104.  Ooniiiioii  iioturicty  in  cum- 
in unity.— (1)  Ai/mtisifi/e.—Vrool  of  gen- 
eral notoriety  is  generally  admissible  as 
tending  to  prove  notice  of  a  fact,  when  no- 
tice is  a  material  inquiry;  but  it  is  never 
competent  to  prove  the  fact  itself.  /.<>uis- 
villc  &*  iV.  A'.  Co.  v.  Hiill.  y)  .hn.  &^  Eng. 
a:  Cas.  298,  87  A/a.  708,  4  L.  A'.  A.  710. 6  So. 
Nff).  in.  Louiivilk  «J-  N.  A'.  Co.  v.  //<»//.  48 
///;/.  &•  Enj,'.  A'.  Cas.  170,  91  A/ii.  1 12.  8  So. 
Afp.  371.  Crane  v.  Missouri  Pac.  A'.  Co.,  25 
Am.  il^  A«^'.  A'.  Cas.  440,  87  .]/o.  5S8.  Mis- 
sour/  Pac.  A'.  Co.  V.  Johnson,  yj  Am.  A-  Eng, 
R.  Cas.  128,  72  Tex.  95.  10  S.  \V.  AV/.  325. 

Proof  of  t'le  general  reputation  of  a 
street-car  horse,  among  the  drivers  and  em- 
ployes of  the  company,  as  unsafe  and  unre- 
liable, is  admissible  as  tending  to  show  ncg- 
iijjence  of  the  company  in  providing  such 
an  animal,  and  using  it  after  the  company 
knew  or  should  have  known  the  unfitness 
of  the  horse  for  the  work,  ll'ormsdorf  v. 
Detroit  City  A*.  Co.,  40  Am.  &*  /Cni;.  A'.  Cas. 
271,  75  ,\fie/i.  472,  42  /V.   IV.  A'efi.  1000. 

Evidence  that  a  consignee  was  well  known 
in  the  community  is  competent,  as  tending 
to  show  whether  a  carrier  exercised  proper 
diligence  to  find  him  to  deliver  goods.  Wii- 
biik  V.  Holland,  45  A'.  K.  13;  ajfirmitig  55 
liarb.  443,  38  H010.  Pr.  273. 

Kvidence  of  general  reputation  is  admis- 
sible on  the  question  .is  to  whether  a  high- 
way is  public  or  private.  Albert  v.  Gulf,  C. 
•S-  .v.  F.  A\  Co.,  2  Tex.  Civ.  App.  664.  21  .V. 
W.  R,p.  779. 

In  an  action  to  recover  for  the  killing  of 
one  by  the  explosion  of  an  unsafe  engine, 
the  court  admitted  evidence  tending  to 
show  that  the  encine  was  regarded  as  dan- 
gerous, generally,  by  the  employes  of  the 
(leferiflant  company  in  the  railroad  yards 
wlipic  it  was  used  as  a  switch  engine.  The 
oilier  evideni  e  clearly  sho-ved  that  the 
steam  gauge  and  stop  valves  were  so  out  of 
repair  as  to  be  practiially  useless,  and  that 
many  of  the   stay  rods   inside  the   boiler 


were  broken,  and  that  the  boiler  was  in 
other  respects  unsafe  and  insecure.  Held, 
that  the  evidence  of  the  reputed  condition 
of  tiic  engine  could  not  have  been  prejudi- 
cial to  the  defendant.  Toledo,  St.  L.  &'  A'. 
C.  A".  Co.  v.  liailey,  145  ///,  159,  n  A'.  E.  Kep. 
1089.— l-Di.l.owiNt;  Chicago  &  A.  K.  Co.  v. 
Shannon,  43  III.  343. 

(2)  Inadmissible.  What  citizens  of  that 
particular  hjcalily,  attracted  to  the  culvtrt 
where  the  accident  occurred,  stated  as  to 
the  rain,  hei,:4hl  of  water,  and  itselTects,  etc., 
was  mere  hearsay,  and  was  properly  ex- 
cluded. Central  R.  Sr*  U.  Co.  v.  Kent,  84  (/Vi. 
351.  10  .S".  /•;.  Rep.  965. 

In  an  action  to  recover  damages  sus- 
tained by  a  person  in  a  carriage  on  a  high- 
way, by  means  of  a  collision  with  a  locomo- 
tive of  defendants,  the  carelessness  of  the 
driver  of  the  c.irriage  cannot  be  proved  by 
comuKin  rcput.ition.  Paldioin  v.  Western 
A'.  Corp..  4  (/>.»/  (Mass.)  333. 

Kvidence  of  general  knowledge  and  ru- 
mor among  the  employes  of  a  street  rail- 
way company  that  a  car  had  been  on  the 
road  ever  since  it  was  built  is  hearsay  and 
irrelevant  in  a  suit  for  injuries  received  by 
a  passenger,  ll'ormsdor/  v.  Detroit  City  R. 
Co.,  40  ,////.  &^  Eng.  R.  Cas.  271,  75  Mie/i. 
472,  42  A'.  J  I'.  Rep.  1000. 

Where  a  company  sues  a  county  for  failing 
to  protect  its  property  from  destruction  at 
the  hands  of  a  nxib,  it  is  |>roper  to  exclude 
evidence  as  to  whether  the  company's  wit- 
nesses heard  of  any  difficulties  in  connec- 
tion with  the  road  the  evening  prior  to  the 
destruction  of  the  property,  /.ake  S/iore  &» 
M.  S.  R.  Co.  v  Erie  County  Siip'rs,  2  A'.  1'. 
S.  R.  317.  41  ////«  637.  niem. 

Evidence  of  general  notoriety  at  a  desig- 
nated place  of  the  customs  of  a  railway 
company  in  running  its  trains  is  not  admis- 
sible against  one  who  does  not  live  at  that 
place  and  is  not  shown  to  have  had  the 
means  of  accpiiring  such  general  knowledge 
as  may  be  possessed  by  residents  of  the 
place.  International  &*  C.  A'.  R.  Co.  v. 
Hasull,  21  Am.  &*  Eni[.  R.  Cas.  31 5,  62  Tex. 
256. 

Where  it  is  a  controverted  question 
whether  or  not  an  injured  person  was  an 
eniployfe  of  the  company  at  the  time  of  :m 
injury,  the  general  "  impression "  of  em- 
ployes that  he  was  employed  is  not  admissi- 
ble. Texas  .Me.v.  R.  Co.  v,  l>oi4glass,  69  'Tex. 
C94,  7  S.  ir.  Rep.  77. 
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Eviilencc   of   (general   rcputiitioii    in   tlic 

coiiiinuiiity  is  nol  u<liiiissii<lc  to  prove  lliut 

.  the   appcliiiiit   was   coiistiin  liiiK  liic    road. 

Missouri  J'lW,  A'.  Co.  v.  ihiu/is,  i   yV.r.  ^///. 

(C/V'.  Uis.)  If. J. 

1(15.  l>>iii{;  (It'claratiuiis.*  —  Tlic 
prim  ipli'  III  (lyiii^  <l('('laraUoiis  dues  not  ap- 
ply to  civil  ciscs,  aiicl  in  an  action  a}{alnst  a 
niilroad  company  to  recover  dania;;es  fcjr 
the  deaili  of  a  person  ii  is  error  to  admit  in 
evidence  a  statement  made  liy  the  injured 
|)ersiin  shortly  lu'fori!  his  death,  hut  some 
time  after  the  accident  ;  snch  statement  not 
l)cin^;  part  of  the  ri-\  t;fs/</\  hut  mere  liear- 
say.  luist  Ttiin.,  /'.  &*  Ci.  l\.  Co.  v.  .Ua/oy, 
31  Am.  &^  /■./((,'.  J\.  Cits.  352,  77  lilt.  2J7,  2  S. 
/:.  /iV/.  941.  J),,i/v  V.  X,-u'  1  ■(';•/•  i5m  X.  U. 
J\.  Co.,  32  Cofiii.  35'').  Miirsliiill  V.  C/iiitiL;o 
&^  <;.  A".  A",  fc.  4S  ///.  475.  -CuiTlcisiNd 
Kex  7'.  \V(M)dco<k,  1  Leaili  5(X).  Ki.vir.w- 
lN(i  W'ri^^hl  J'.  Littler,  3  Unrr.  1  244  ;  Avcson 
7'.  Kinnaird,6  Mast  195;  Stohart  ?'.  Dryden, 
I  M.  \'  \V.  615 ;  McFarland  v.  Shaw,  2  Law 
Rcpos.  (N.Car.)  102. — I'ricdvtan  v.  Juii/poiid 
Co.,  7  r/uli.  {/\i.)  203. 

HW.  l']\|ir4>sHioiiH  iiidiuatiiiK  |>aiii 
uihI  .siin'«>rlii;;.t  — ''•\''''i-''>^<-'  '^f  declara- 
tions which  are  of  an  involuntary  nature, 
indicating  pain  and  sulferint;,  such  as  sud- 
den orinvoluntary  }j;roans,  screams,  or  si^hs, 
rcsultinj;  fiom  a  touch,  movement,  or  con- 
tact with  a  foreij^n  substance,  are  compe- 
tent ;  hut  evidence  of  statenjents  made  long 
after  the  injury,  as  to  the  elfect  of  the 
injury,  or  as  to  the  sulferinj;  endured  there- 
from, is  not  competent.  O/^  v.  (J,tr</mr, 
48  //ii/t  169,  15  iV.  1'.  .v.  A'.  544.  DlsiiN- 
(ilJIsiiiNc;  HajjcnloclierT'.  Coney  Island  &  11. 
H.  Co.,  99  N.  Y.  136.  Fdi.lowi.n'c;  Roche  v. 
IJrooklyn  City  .t  N.  K.  Co..  105  N.  Y.  294. 
yi'oiiNC.  Uccd  7>.  New  York  C.  R.  Co., 
45  N.  V.  574.  Ki.vii;\viN(;  Uransky  i/.  Dry 
Dock,  E.  15.  &  n.  R.  Co.,  44  llun  119,  7  N. 
Y.  S.  R.  3';5- 

A  witness  who  is  asked  to  state  to  the 
jnrv  the  e.xtent  of  the  sulferinj^  of  the  plain- 
tiff in  a  ne^li;;cnce  case,  based  upon  his  ob- 
servation, cannot  testifv  to  what  the  plain- 
till  said  to  him  about  her  sleeplessness  at 
ni^ht,  in  response  to  liis  inquiries  made  the 
next  morning,  the  same  being  hearsay. 
A'My  V.  Dftroit,  A.  <S-  A^.  R.  Co.,  80  Mich. 
237.  4S  A'.  //'.  Rep.  90. 

•  See  also  post,  171. 
f  Sec  .ilso/w/,  177. 


107.  ItuM  inter  alios  nctn.— An  ex- 
press company  was  sued  for  lej,'al  sei vices, 
but  it  appeared  that  a  railroad  company 
was  interested  also  in  the  result  of  the  ser- 
vices, and  the  express  company  ollered 
certain  letters  written  by  liie  railroad  com- 
pany to  it,  tending  to  showthat  the  (i>m- 
pcnsation  win  :h  had  been  dematided  by 
plaintiti  was  less  than  that  sued  for.  None 
of  the  writers  or  recipients  of  the  letters 
wcio  agents  of  pl.iintitf,  nor  auiiiori/cd  to 
bind  him  by  any  statement  made  r«>^anlin(,' 
the  compensation  ;  neither  had  he  bun  ml- 
viscd  of  the  contents  of  the  leticis.  //<•/</, 
that  the  letters  were  res  intit  alios  iUta.  and 
clearly  inadmissible.  Southern  K.xp.  Co.  v. 
J'oiiii,  56  J'eil.  I\ep.  104. 

lOH.  Family  traditions.  Where  a 
common  carrier  is  sued  for  the  loss  of  a 
family  portrait,  it  is  error  to  jjcrmit  :i  mtrn- 
ber  of  the  family  to  testify  as  to  us  v.diie 
from  family  tradition  that  he  iiad  derived 
from  Ills  deceased  father.  Houston  &*  '/'.  C. 
R.  Co.  v.  liurke,  9  .///;.  &*  I'.tif^.  R.  Cas.  59, 
55  Tex.  323,  40  Am.  I\ep.  808. 

KM).  .Stat4>in»iitM  of  NurK<'on  at> 
teiidinK^  |tati«tiit. —  In  an  action  for  inju- 
ries, a  written  statenient  made  by  the  at;eiid- 
\n^  physician,  showing  the  nature  and  extent 
of  the  injuries,  made  nierelv  for  the  informa- 
tion of  a  relative  who  has  the  injured  per- 
son in  ciiarj;c,  is  not  admissible  as  eviilencc, 
even  where  it  is  attached  as  an  exhibit 
to  the  physician's  de|)osition,  and  he  swears 
that  it  is  liis  opinion  that  it  correctly  slates 
the  injured  person's  condition  at  the  tune. 
Vicksl'iirtl  C*^  M.  R.  Co.  v.  O'Jlrien,  119  I  .  S. 
99.  7  Sup.  Ct.  Rep.  1 1 8. 

The  physician  in  such  case  mijjht  iiave  ex- 
amined the  statement  for  the  purpose  f)f 
refreshing  his  memoiy  or  assisting;  his  rec- 
ollection i>f  the  facts  stated  in  it,  but  could 
not  adopt  it  'as  a  whole  or  part  of  liis  evi- 
dence. Viehliurf^  &-  M.  R.  Co.  v.  O'JJrien, 
119  r.  S.  99,  7  Sup.  Ct.  Rep.  118. 

Wliile  a  plaintilf  may  prove  the  n.iture  ol 
a  dangerous  surgical  operatirjn,  to  which  he 
was  subjected  in  conse<pienc(!  of  llie  in- 
juries received  by  hitn,  as  circumstances  to 
i)e  consid(!red  in  determining  his  anxiety 
and  sulTering,  yet  lie  cannot  l)e  allowed  ti> 
testify  to  what  the  surj^eon  said  to  him  at 
the  time,  sucli  declarations  l)cing  mere  he.n  - 
say.  Alabama  G.  S.  R.  Co.  v.  Arnold,  30 
Am.  &*  Eng,  R.  Cas.  546,  80  .lla.  600,  2  .s<^ 
AV/>.  337. 
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VI.  RES  0E8TJE. 
170.  Ill  K»'iu'ral.— 11)  Stalcments  of 
perum  /'//////tv/.*-  -Tlic  siatciiiciii  uf  a  parly 
as  Id  lliu  laiisc  <jf  an  injury  resulting,'  in  liis 
dcalli,  nui  made  al  llic  lime  i>f  liic  acciilciit, 
niir  necessary  or  iicriincni  for  incilical  lical- 
nicnt,  is  iii.i(li.iissil>lc  as  evidence.  Lend- 
kti^  V.  lUothciton  Iron  Mm.  Co.,  75  Mii/i. 
.4.  42  A'.  W.  Rff>.  ''75.  W'ii'dclc  V.  Ktxo 
\\i>k  C.  &•  II.  A".  A'.  C<'.,  i«j  Am.  &^  Enti.  A', 
t'.u.  400,  95  iV.  r.  274;  >C!>,rsvijr  ;y  //«« 
35,  <)i  //</«'.  J'r.  350.— KlivilAViNti  llaniiver 
K.  Co.  V.  Coyli'.  55  I'a,  St.  3i/»;  I.nby  7'. 
liucLson  Kivcr  U.  Co.,  17  N.  Y.  131  ;  llaniil- 
ton  7'.  New  Yorl:  C.  K.  Co.,  51  N.  Y.  100; 
Wliitaker  7'.  KIkIuIi  Ave.  K.  Co.,  51  N.  Y. 
21; 5 ;  Casey  v.  New  York  C.  it  II.  K.  K.Co., 
78  .\.  Y.  51.S;  Swifi  ',>.  .Masiai  iuisciis  Mnt. 
L.  Ins.  Co.,  63  .\'.  Y.  1S6;  ScliiiickiT  v. 
IV(.|)le,  88  N.  Y.  192.-  Al'l'l.lKD  in  l)e  I.onj; 
J'.  Dil.iware,  L.  Ai  \V.  K.Co.,  37  linn  282. 
|m)|,i.i)WKIi  i.v  M.irlin  7/.  New  York,  N.  II. 
k  II.  K.  Co..  103  X.  Y.  6j6,  9  N.  K.  l<o|). 

505,4    N.  Y.  S.   K.    303.      yuolKI)   A.NK    KE- 

viKWKD  IN  Harry  1'.  Socijnd  Ave.  K.  Co.,  41 
N.  V,  .S.  K.  342,  16  N.  Y.  Supi).  518. 

Wiien  tile  ( ircunistanccs  in  eviilcncc  ren- 
der ii  proljahle  tiiat  a  statement  of  the  |)arty 
iiijiircii  ollored  as  part  of  tiie  rt's  i;i-slirwAi 
tiie  result  of  premeditation  or  dclil)erate 
(losiiin  to  elft'Cl  some  particular  purpose,  it 
should  1)0  e.xclufied.  rHkinlon  v.  Ciulf.  t". 
t'W  .v.  /•■.  A'.  Co.,  70  Tix.  226,  7  .v.  W.  Kep. 
805. 

(2)  Di-claralions  of  agent  a  and  employh. — 
Knlrics  on  tliR  Imoksoi  llie  carrier,  made  by 
his  aniliori/.ed  a^ent  in  the  regular  course 
<>(  Inisiness,  and  at  the  time  tiic  ^oods  are 
received,  are  admissihie  evidence  ai;ain.st 
tin:  c.irrier,  as  formint;  u  part  of  tiie  resj^nstie 
of  the  fa<t  of  delivery.  J.ouuville  &*  N.  A'. 
Cii.  V.  .Miiiiiire,  79  A/ii.  395. 

Wnere  the  owner  of  live  stock  sues  a  car- 
rier lor  injuries  iliereto  while  bein^  carried, 
it  is  proper  for  him  to  testify  that  lie  at 
first  refused  to  accept  them,  and  told  the 
a^ent  so,  and  that  the  latter  told  him  to 
take  them  and  do  the  best  he  could  with 
them;  th.it  the  company  would  make  it  all 
rini>t.  Such  statements  are  admissible  as 
part  of  th<;  tfs  f^esUr.  Columbus  ^  W.  A'. 
Co.  v.  KiUHfdy.  31  Am.  &^  Eng.  R.  Cas.  92, 
78  (''<!.  646,  3  i".  £.  A',.p.  267. 

•  r)prl.'»r.ntion»  of  perso?is  injured.  VVhcilier 
aclmissiblp  its  res  gesu,  see  note,  28  Am.  &  Eno. 
R.  Cas.  5()I. 


Declarations  of  the  agent  of  u  carrier  at 
the  shipping  point  as  to  the  reason  for  delay 
in  iransporiiiij;  |»r<iperiy  aie  admi>siblc  us 
part  of  the  res^eslu-.  Mi  Cotter  v.  Hooker,  8 
A'.  V.  497. 

It  is  not  material  whetlier  declarations 
consiitutinj,'  a  p.irt  of  iho  res  ge.\tif  were 
uttered  by  one  or  the  other  of  appellant's 
einployi's.  Mcl.tod  v.  Hhit/ier,  8  Am.  &* 
Ef'X-  ^'''  <-'*^'  "'-•  ^"  Aj.  31^9. 

Declarations  of  railway  employes  are  not 
admissible  a^jainst  llie  railway  unless  made 
coiK  ernin^;  the  cause  of  the  wreck,  and  at 
the  lime  and  jjlace  of  its  occurrence,  under 
ciicuinstances  making  tlieiii  part  of  the  res 
gesti/:  San  Antonio  &^  A.  J'.  A".  Co.  v. 
Kol'/nsoii,  Ti  lex.  277,  11  S.  II'.  Kep.  327. 

Where  a  conii)any  is  sued  for  the  death 
of  :in  engineer,  happening  by  reason  of  a 
defect  in  the  track,  evidence  of  what  a  sec- 
tion foreman  said  at  a  time  other  than  the 
time  ul  the  accident,  as  to  the  dangerous 
condition  of  the  track,  is  not  admissible  as 
part  of  the  resgest(t\  II  'orden  v.  Jlumestoii  &* 
a.  A'.  Co.,  72  Iowa  201.  33  A'.  //'.  I\ep.  629. 

A  switchman  was  c.illed  bv  |ilainlifT  for 
the  purpose  of  showing  a  defect  in  the  aj)- 
pliances  us  ;d  for  the  I'urpose  of  reversing 
the  engine,  and  slated  thai  t(j  his  knowledge 
the  reverse  lever  of  that  engine  had  become 
•lelached  on  two  other  occasions,  Ijy  which 
the  <ontrol  of  the  (.nijine  was  temporarily 
lost  by  the  engineer.  Cpon  cross-examina- 
tion he  stated  that  he  could  not  see  the 
lever  "  fly  back,"  but  that  upon  each  oc- 
casion he  was  with  the  engine,  saw  its  move- 
ments by  which  it  refused  to  change  its 
course,  but  ace  clcr.iled  Us  speeil  at  a  time 
when  not  recpiired,  and  demanded  of  the 
engineer  the  cause  of  the  failure  to  follow 
his  directions,  when  ihe  engineer  said,  "it 
flies  back."  The  trial  court  .efused  to 
strike  out  the  evidence  upon  motion  of  de- 
fendant. Jle/if,  no  error  and  no  prejudice. 
Jiui  lini^rton  &'  M.  A'.  Co.  v.  IWi/taee,  2>i  iXtb. 
179,  44   ■'■   'f.  A',/.  223. 

(3)  .s7iou'/ng  f-iits  as  part  of  the  resj^eslcc. 
—  Where  an  employe  sues  for  an  injury  (jc- 
ciirring  while  being  trans|)orted  on  detend- 
anl's  tr.'iin,  evidence  to  show  lh.it  the  en- 
gineer was  ('rnnk,  or  under  the  influence  of 
liquor,  ;.■  the  time  of  the  injury,  is  admis- 
sible as  part  of  the  res^estir,  and  as  lending 
to  show  that  reckless  ru  ining  produced  the 
accident.  I/obson  v.  Nnv  Mexico  &»  A.  R, 
Co.,  {Arts.)  28  Am.  St*  Eng,  R.  Cas.  360,  11 
Pac.  Rep.  545. 
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Wilt-re  an  engineer  sues  (or  an  injury 
causeil  l)y  jiiinpin^  (loin  liis  engine  to  avoid 
a  [itMuliiig  collision,  evidence  of  the  char- 
acter of  the  ro  id  at  liie  placi!,  its  graiie, 
cuts,  curves,  ami  the  nature  of  llie  ground 
generally,  is  a<linissiljlc  as  part  of  tlie  ns 
^'«M/«-.  C/ihii^o,  Jl.  (Tt*  <J.  A'.  Co.  V.  )'oiiiij^, 
2(>  111.  . lf>p.  1 1 5.  Titlurow  V.  .SV.  Josf/i/i  &^ 
IK  M.  I\.  Co.,  yS  Mo.  74.  II  S.  //',  lu/>.  310. 

I'lvident  c  as  to  tlie  rate  (jf  specfl  of  the 
train  is  usually  admitted  as  |)art  of  the  res 
j;i:i/ii-,  its  itllect  heing  (:<)ntr')lli-<i  liy  proper 
ills;  nil  tioiis.  'l\iylor  v.  »SV.  Louis,  J.  M,  &• 
S.  A'.  Co.,  83  .Mo.  3.S6. 

Witnesses  may  lie  allowed  to  testify  that 
no  signal  was  given  of  the  sudden  hacking 
of  a  car.  Such  evidence  is  .idinissihle  as  to 
the  rev  /.'CiA.',  and  on  the  issues  (jf  negli- 
gence. Spo/ts  V.  H'li/hiili  Westi'rn  A'.  Co., 
II 1  Mo.  3.S0,  20  .V.   (/'.  Kef).  lyo. 

Wliere  plaiiitilf  was  injured  by  negligent 
operation  of  a  train  at  u  piihlic  crossing,  it 
is  not  error  to  admit  evidence  that  there 
was  no  light  aliout  the  place.  That  fact 
was  part  of  the  res  j^tsUc  and  ulherwise  rele- 
vant. J-Msley  V.  Missouri  l\ic.  l\,  Co.,  1 13 
Mo.  jj^i.  10  S.  It'.  A'l/>.  1073. 

The  fact  that  there  was  c<infiision  pru- 
rhiced  among  the  passengers  at  the  time  of 
an  accident  to  the  car  may  l)c  shown  as 
part  of  the  res  ^u-slte.  Ilallalian  v.  AVw 
Yorl;,  L.  E.  &'  //'.  />'.  Co.,  zG  Am.  &*  Eir^. 
K.  Ciis.  169,  102  i\'.  Y.  V)\,  6  X.  E.  I\e(>.  287, 
I  A".  Y.  S.  R.  367. 

Where  a  coinjiany  is  sued  for  an  injury 
resulting  from  an  alleged  defect  in  the 
track,  proof  '-f  suhseciuent  repairs  to  that 
part  of  tlie  track  is  not  atimissihle  as  part 
of  the  /V.1'  f^es/tr,  nor  as  an  admisisicjn  of  a 
defect.  Ku/ins  v.  H'isi\iiisiii,  J.  &-*  A'.  A'. 
Co.,  76  Iowa  67,  40  A'.  //'.  A'-/>.  <j2. 

A  creditor  of  a  company  obtained  judg- 
ment and  sued  out  execution  and  liad  it 
levied  on  bonds  of  tile  company  pledged  to 
secure  its  debt,  as  well  as  utiier  properly, 
and  tlie  bonds  and  the  other  property  were 
all  sold  at  the  same  time,  tlie  creditor 
becoming  the  jjurchascr.  The  company 
brought  suit  to  restrain  him  from  transfer- 
ring the  bonds,  and  at  the  liearing  the 
sherifl  wlio  made  the  execution  sale  was 
dead.  /Mil,  that  the  creditor  had  a  right 
to  prove,  as  part  of  the  resf;esl(e,  tliat  the 
bonds  were  not  sold  under  the  execution, 
but  under  the  pledge.  Sickles  v.  Kicliard- 
son.  23  llun  (.V.  Y.)  559. 

A  declaration  in  trespass  on  the  case  by  a 


passenger  against  a  tailroad  coni[iaiiy  con- 
tained two  counts:  lirst,  for  a  failuie  to 
transport  to  his  destination  ;  second,  for  a 
forcible  bringing  back  to  his  siaiting  point. 
The  testimony  was  that,  having  purcli.iscd 
his  ticket  witli  a  counterfeit  note,  the  con- 
ductor, as  instructed,  illsi^<u■(l  on  good 
money,  t<jok  from  hiin  a  hunilied-dollai  bill, 
and  gave  it  to  the  condU'  tor  of  the  leliiin- 
ing  train,  on  which  the  passenger  went 
back.  The  l.ilter  conduclor  earned  the 
bill  bi-yoiid  the  01  iginal  ^lartillg  point,  wlnrio 
the  passenger,  gelling  olf,  had  to  lelegraph 
to  recover  it.  l/elil,  iliat  the  demand  for 
and  taking  of  the  hundred  dollars  hy  the 
liisl  Conductor  wa^  perhaps  jiart  of  the  his- 
tory of  the  wrongs  coni|.l.iiiic(l  of,  and  ad- 
missilile  ;is  part  of  the  res  ^iies/ic;  but  the 
carr)  iiig  of  it  beyond  the  starting  point  by 
the  second  conductor  was  not,  because  all 
the  wrongs  com|>laiiied  of  ended  with  the 
arrival  at  that  point.  Memfthis  6-  C.  A', 
Co.  V.  Cluistine,  54  Miss.  503. 

171.  l>yiiiK'  <l«'i!lariilioiiH.*  — /^i/wj,-^ 
decltirations  are  not  admissible  as  evideiu  '■, 
in  a  civil  action  for  damages  against  the 
employer,  by  the  administrator  of  a  de- 
ceased employe.  Hood  v.  I'ioiuer  M.  uf 
M.  O.,  y5  y//<i.  461.  — l'"i)l. LOWING  Johnson 
V.  State,  50  Ala.  458. 

In  an  action  for  the  death  of  a  per. on  at 
a  street  crossing,  declarations  of  deceased 
made  some  two  lioiirs  after  the  accident 
and  shortly  liefore  his  death,  as  to  the  man- 
ner in  which  he  was  injurt-d,  are  not  admis- 
sible as  part  <jf  the  res  i^eslir,  or  fleclaralioiis 
made /«  extremis.  Hying  declarations  are 
not  admissible  in  civil  actions.  Wotdele  v. 
iWa/  York  C.  <^  //.  A'.  A'.  Co.,  19  Jlun  (,\'. 
r.)69. 

Ordinarily  proof  of  dying  declarations  is 
confined  to  homicide,  but  is  sometimes  ad- 
missible in  civil  cases.  So  the  declarations 
of  one  who  is  fatally  injured  and  dns 
almost  instantly,  as  to  the  manner  of  the 
accident,  are  admissible  in  a  civil  action  f>>i 
causing  the  death.  lUownell  v.  I\iiiji>  A. 
Co.,  47  Mo.  239.— (JioTiNO  Hanover  U. 
Co.  V.  Coyle,  55  I'a.  St.  402.— Di.si  i.n- 
GUISHKI)  IN  Adams  w.  Hannibal  iSt  St.  J.  K. 
Co.,  7  Am.  &  ling.  K.  Cas.  414,  74  Mo.  553. 
RevikwkI)  in  Lealiey  v.  Cass  Ave.  &  I ■  <». 
R.  Co..  97  Mo.  165,  ID  S.  W.  Rep.  5.S. 

172.  I>t;<-lara(ioiiHiiia<l<^  lM>lor«>  tlit; 
tniiiHactioii.  —  (I)    Admissiljle.  -     In    an 

*  See  alsu  ante,  100« 
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acliuii  liy  a  party  injurcJ  by  a  collision  with 
a  railway  train,  against  the  company  opcr- 
iHmn  siith  train,  liic  iJaintill  will  have  tlic 
ri^;lii  lo  show  the  |)osiu<^n  of  the  ilcfcnil- 
aiii's  train,  and  wliat  |)rccaulioM,  i(  any,  the 
CDiidtictor  in  charge  of  the  tram  had  taken 
1. 1  ;,'iiar(l  against  danger;  and  the  stato- 
mrnts  or  dcclar.itions  ol  the  ((MKhiilfjr  a 
few  iiiiimcnts  before  ll>e  collision,  Ihmii^;  a 
part  of  the  ris j^rsfrr,  may  be  siiown  for  that 
[iiirposc.  Cku>i:;i>  i^r*  I-:.  A'.  f<<.  v.  IIoIIaUiI, 
30  Am.  &r*  /•;«;•.  A'.  C'.»v.  57).  122  ///  4'''.  IJ 
.\'.  A.  Uep.  145,  II  [<'<■*/.  Kip.  51  ;  itj/iniiiiif; 

In  an  action  for  injuries  sustained  at  a 
r.iilroad  crossing  by  collision  with  a  iiain,il 
W.is  <oin|)etent  for  tin-  plaint  ill's  niollicr, 
who  was  pri'Si'iii  when  Inr  liiisi>and  and 
dau'^litcr  left  home  on  the  evening;  of  the 
ai<  idciit.lo  testify  as  to  what  was  s.iid  as  to 
tlicii  dcstinali'Mi  when  about  to  (l(i)art,  sn;  h 
(■\  iilciic'  b<Mnj{  a  jjart  of  the  ics  f^i'^l'r. 
(.  niiiiiHiti.  /.,  Si.  I.,  ilf^  C.  I\.  Co.  V.  lloxo- 
ai.i.  I  .'4  ///./.  jMo,  .'4  X.  E.  Rff).  S^j. 

When  ;m  irn-^jni.irity  exists  in  the  riiii- 
iiin:;  of  trains,  and  a  collisir)n  occurs,  and 
tlie  nei;ligciic(!  of  the  en^^ineer  arnl  trairi 
(lispalflier  is  allcj^'etl  as  (  ausiiij;  it,  the  tcie- 
;,'rai)lii<;  correspondence  bclwec!!!  the  two 
upon  the  subject,  just  prior  to  the  collision, 
is  competent  as  a  |)art  of  the  /(M- <,'<•*/(/■,  and 
i(  not  in  wrilint;  may  bi;  provtrd  by  a  list- 
ciiir,     J)i-,r>son  v.  l-.aslciit  K.  Co.,  58  .\'.  //. 

Wlii.ri'  a  company  is  sued  fur  the  death  of 
a  passenger  wIuju  neitin^  olf  a  train,  evi- 
dence (jf  remarks  by  a  brakeman  while  as- 
sisiia;,'  her  lo  ali.t;ht,  urging;  her  to  "  hurry 
lip,"  are  admissible  as  part  ol  tlic  res  f^i-shr, 
ami  as  tendin;^  lo  rebul  a  char^^e  of  con- 
trihulory  ne^lii^ence.  U'ii/At  v.  llaitiiUhil 
^■^  St.  J.  R.  Co..  Sjj  .]/,>.  ()oH. 

ilvidi'uce  of  what  tlie  other  passeiij^er 
told  ,1  boy  who  was  injured  by  jumping,; 
from  a  tnovin^  train,  as  to  the  train  not 
stoppiiifr,  vvas  admissible  as  part  of  the  /v.v 
!;fslii\  llt'tiii>iiiit;7o<iv  v.  C/inat;a,  .1/.  &^  .s'/, 
/'.  A'.  C'l).,  33  .1/11.  &^  l'->'.t^.  A',  t'./.v.  511,  72 
"V).  42.  7  ./;;/.  S(.  lit  p.  823,  37  A'.  // '.  Hep. 
804. 

Where  a  company  sues  a  county  for  not 
properly  i)roleclinK  its  properly  against  a 
iiioli,  an  ortler  of  a  ^{ciierai  in  chari^c  of 
iiiililary  forces,  to  a  captain  shortly  be- 
fore cars  wcie  burned  (iireciinj;  him  tc) 
K'lard  the  propf>rlv,  is  properly  admitted 
(or  the  purpose  of  showing  that  liic  captain 
5  I).  R.  Ii.-3o. 


came  to  the  place  under  iniiitary  orders, 
and  as  part  of  the  res  ,i,'«mA/'.     Lake  Shore 
(^  M.  S.  A'.  Co.  V.  lirie  CottiHy  Siip'n,  2  A'. 
]'.  S.  A'.  317.  41  ////«  (>}7. 

So  trvidence  o(  an  employe  of  the  coui- 
pany  who  w.is  duiiij;  duly  near  win  re  the 
tars  were  burned,  uf  a  recpiesl  to  him  to 
join  the  mob,  and  thai  lie  was  a>saulieii 
upon  declining  to  do  so,  is  piopcily  aiim.l- 
leil  as  pail  of  the  ris  .i,"'"'"-  /-i'^-  ■  '■•'/ e 
&^  M.  S.  A'.  Co.  V.  A'/V  County  Sup  r^,  2  .\'. 
)'.  .s.  a;  317,  41  /lull  037. 

In  an  action  a^aln^t  a  company  In  recover 
for  rails  and  other  material  ilaimed  to  have 
been  sold  and  usimI  in  the  exu:nsion  of  a 
lra<  k,tlie  ((Unpany's  secretary  was  called  as 
a  witness  ami  on  cro.is  examination  sla'.ed 
llial,  so  far  as  he  knew,  the  company  did 
not  procure  any  iion  (roin  plaintills  to  nuike 
the  extension.  Tiiis  was  in:w  m. liter  not 
connected  with  .inslhin;^  teslilied  to  in  his 
dire<  I  cx.iminali<<n,  lie  was  then  sin  wn 
c  ertain  letters  written  by  him  lo  the  seller 
of  iion  about  the  lime  of  its  delivery, 
whii  h  showed  knowledge  on  the  p.iii  of 
the  secretary,  and  111 -cd  a  prompt  delivery 
of  the  r.iils.  ///A/,  tiial  the  letters  weie 
|)ro|ierly  admiti(.'(l  l)oih  as  part  of  the  irs 
f^estr,  and  for  the  purpose  of  refreshing; 
the  witness's  memory.  .S't'c// v.  M idiilitowii, 
('.  &»  W.  (/.  A'.  (.'0.,  4  .lilt.  &*  /■:>:,!,'.  A'.  Cos. 
114,  8(1  .y.   V.  200;  iij/iriii/'u^  21  I /nil  231. 

(2)  /iiiii///i/su/'/e.— Where,  an  accident  is 
char^,'ed  as  having'  hetii  produced  by  a 
deft!(  live  locomotive,  deilaralions  by  engi- 
neers as  lo  its  defective  condition,  uiade  at 
various  times  r.mi^in^;  frotii  a  lew  hours 
back  to  live  months  before  tin?  accident, 
are  not  part  of  tin;  res  x' ''■''■'"'•  •""'  ""'  •"'" 
missible  a;^;iinst  the  company.  I.oithi'ille 
&>  .\.  A'.  Co.  v.  .Stew.irt,  5C"  /•"<■</.  A'//.  808. 

Where  a  company  defends  an  a<:tion  f(jr 
killinj;  a  person  on  its  track,  (jii  the  (ground 
of  contributory  nej;lij,'ence  in  walkin^{  oil 
the  track  other  than  at  a  crossinj,',  il  is 
error  lo  allow  a  witness  lo  slate  that  a 
short  time  l)eforethe  accitlent  the  flcceasecl 
told  him  that  he  was  ^;oin^;  home  by  a  cer- 
tain route  which  would  retpiirc  him  to  ^a 
on  the  track,  as  such  evidence  is  not  part  of 
the  res  f;e.stu\  C/iicoi;o  &*  O'.  T.  R.  Co.  v. 
Fo<iter,  46  ///.  ////.  f)2i. 

Statements  of  a^^ents  of  a  company,  as  to 
the  condition  of  the  brakes  on  the  cars,  or 
as  to  the  condition  of  the  road  at  the  place 
where  the  accident  occurred,  made  some 
time  before  and  some  time  after  tlie  acci- 
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dent,  and  at  some  miles  from  the  place,  are 
not  a  part  of  the  rts  gcshc  and  are  not 
competent  evidence  for  a  plaintiff  in  a  suit 
against  the  company,  to  prove  negligence 
in  the  company.  Virginia  &^  T.  K.  Co.  v. 
Sayers,  2C  Gratt.  {Vu.)  328. 

Vl'A.  Decliiruiiuns  as  part  of  a 
transactiuii  or  oceiirreiice.  —  (i)  In 
general. — In  an  action  by  plaintiff  to  re- 
cover damages  for  the  appro[)riation  of  a 
right  of  way  through  his  farm  by  defendant, 
the  declaration^;  f  olaintiff,  made  at  the 
time  of  the  app  ^riation,  are  competent, 
and  can  be  offereii  as  original  evidence, 
without  calling  plain.. iT's  attention  to  the 
same.  Lc  Hoy  Sf^  '  '  Co.  v.  Butts,  36 
Am.  &•  Etig.  K.  Cr'i  ,  40  A'<in.  159,  19 
rac.  Rep.  625. 

At  the  time  W.  conveyed  the  land  lying 
between  a  highway  and  a  railroad  track,  as 
a  site  for  a  passenger  statitjn,  he  removed 
the  fence  dividing  it  from  the  public  high- 
way, and  while  doing  so  declared  that  the 
land  "  was  to  ^e  thrown  out  for  a  common, 
and  for  the  purpose  of  going  to  the  sta- 
tion." Ih'hi,  to  be  admissible  as  a  part  of 
the  res gcstcr,  and  as  proof  of  W.'s  intention 
in  throwing  the  land  open.  Spencer  v.  New 
York  6-  N.  E.  K.  Co.,  62  Conn.  242,  25  Ail. 
Rep.  350. 

A  witness  testifying  as  to  a  settlement 
made  by  him  with  the  officers  of  a  com- 
pany, for  work  done  by  him  under  contract, 
in  which  work  plaintiff  claimed  to  be  also 
interested  as  a  contractor,  may  state  what 
he  told  the  railroad  officials  as  to  his  con- 
tract with  plaintiff,  and  as  to  the  extent  of 
his  authority  to  represent  plaintiff  in  the 
settlement,  such  declarations  being  part  of 
the  res  gestce,  and  admissible  as  original 
testimony.  Mobile  &"  B.  R.  Co.  v.  Worih- 
tngtoii,  95  Ala.  598,  10  So.  Rep.  839. 

(2)  Deelara/ions  of  person  injured. — Con- 
temporaneous declarations  by  an  injured 
party  as  to  the  nature  and  extent  of  an 
injury  are  admissible,  and  their  exclusion 
is  error,  if  they  could  have  aided  in  fixing 
the  defenriant's  iiabilitv.  Gardner  v.  Ben^ 
nelt.  6/.  iS-  5.  (A'.  F.)  197. 

A  declaration  of  the  deceased  as  to  the 
cause  of  the  injury,  made  at  the  lime  and 
place  thereof,  is  admissible  as  a  part  of  the 
res  gestce  iti  an  action  for  damages  for  the 
death.  Stoeckman  v.  Terre  Haute  St*  I.  R. 
Co.,\i  Mo.  A  pp.  503. 

(3)  Declarations  of  agents  and employh, — 
Where  the  acts  of  the  agent  will  bind  the 


principal,  there  his  representations,  declara- 
tions and  admissions  respecting  the  subject- 
matter  will  bind  the  principal,  where  made 
at  the  same  time  and  constituting  a  part  of 
the  res  gestce.  Coyle  v.  Baltimore  &*  U.  R. 
Co.,  1 1   IV.  Va.  94, 

Where  a  brake.rian  was  guilty  of  a  tort  in 
removing  a  trespasser  from  a  train,  it  was 
competent,  in  an  action  against  the  com- 
pany, to  prove  what  the  brakeman  said  at 
tiie  time,  as  a  part  of  the  res  gestir,  not  to 
establish  his  authority,  but  to  show  his 
intention.  A/arion  v.  Clticago,  R.  I.  &^  P. 
R.  Co.,  64  lo^iva  568,  21  A'.  W.  Rep.  86. 

The  material  issue  being  whether  the 
assault  on  plaintiff  was  justified  or  even 
palliated  by  his  own  conduct,  everything  that 
was  said  and  done  by  and  between  the  par- 
ties, just  before  and  up  to  the  time  when  lie' 
was  ejected,  or  forced  to  leave  the  c^t,  is 
admissible  evidence  as  part  of  xhc  res  gestae. 
Alahania  G.  S.  R.  Co.  v.Erasier,g2  Ala.  45, 
9  .S(^  Rep.  303. 

Where  a  company  directed  its  servants  to 
set  fire  to  the  dry  grass,  weeds,  and  other 
combustible  material  on  the  right  of  way, 
and  the  fire  spread  to  the  [iremises  of  an 
adjacent  (nvner  and  destroyed  his  property, 
in  a  suit  to  recover,  statements  made  by  the 
company's  servants  while  engaged  in  the 
act,  concerning  the  same,  were  admissible 
against  the  company,  as  a  part  of  the  res 
gestce.     Ohio  &'  M.  Ji.   Co.  v.  Porter,  92  ///. 

437- 

Where  the  suit  is  for  damages  caused  by 
running  a  train  over  plaintiff's  wagon  and 
horses  while  being  driven  by  his  servant  on 
a  highway,  statements  made  by  the  servant 
at  the  time  as  to  the  cause  of  the  accident 
area  part  of  the  res  gestw,  a.\\A  admissible 
against  the  plaintiff.  Toledo &*  W.  R.  Co.v. 
Goddard,  25  Ind.  185. 

Where  a  company  issued  for  damages  re- 
sultin;^  from  an  embankment  washing  away, 
the  declarations  made  by  the  company's 
engineer  while  actually  engaged  upon  the 
work,  tending  to  show  that  it  was  not  prop- 
erly constructed,  are  admissible  as  part  of 
the  res  g ester.  Brelim  v.  Great  Western  R. 
Co.,  34  Barb.  (A'.  1'.)  256. 

A  local  freight  a?;ent  is  the  proper  person 
to  inquire  of  as  to  baggage  sent  to  his  sta- 
tion, and  his  answer  to  such  inquiries  as  to 
a  loss  is  admissible  as  part  of  the  res  gestie. 
Curtis  V.  Avon,  G.  &*  M.  M.  R.  Co.,  49 
Barb.  {N.  Y.)  14S. 

Statements  of  agents  and  employes  of  the 
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company  have  been  held  admissible  as  pari  of 
the  yes  i^estic  in  the  following  cases : 

Siatcineiits  made  by  an  agent  during  the 
progress  of  his  agency,  respecting  its  sub- 
ject-matter. Larson  v.  Metropolitan  St.  A'. 
Co.,  no  .Uo.  234,  19  S.  IV.  Rep.  416. 

Declarations  of  the  engineer  by  whose 
negligence  plaintiff  was  injured,  made  at 
the  lime  of  the  injury.  Hanover  K.  Co.  v. 
Coyle,  55  Pa.  St.  396. — Approved  in  Vicks- 
burg  &  M.  R.  Co.  V.  O'Brien,  119  U.  S.  99. 
CKiTiclsiiD  IN  Louisville,  C.  &  L.  K.  Co.  v. 
Goitz,  14  Am.  &  Eng.  R.  Cas.  627,  79  Ky. 
442, 42  Am.  Rep.  227.  Distinguished  and 
REVIEWED  IN  IBarry  v.  Second  Ave.  R.  Co., 
41  N.  Y.  S.  R.  342.  16  N.  Y.  Supp.  518. 
Quoted  in  Little  Rock,  ^L  R.  &  T.  R.  Co. 
V.  Levereit,  28  Am.  &  Eng.  R.  Cas.  459,  48 
Ark.  333 ;  McLeod  v.  Gintlier,  8  Am.  &  Eng. 
R.  Cas.  162,  80  Ky.  399;  Hrownell  v.  Pacific 
R.  Co.,  47  Mo.  239.  Reviewed  in  Leahey 
V.  Cass  Ave.  &  F.  G.  R.  Co.,  97  Mo.  165,  10 
S.  W.  Rep.  5S  ;  Waldele  v.  New  York  C.  &  H. 
R.  R.  Co.,  19  Am.  &  Eng.  R.  Cas.  400,  95 
N.  Y.  274;  Hawker  v.  Baltimore  <S'  O.  R. 
Co,  15  W.Va.628. 

Statements  made  by  the  general  manager 
of  a  railroad,  whose  duty  it  was  to  investi- 
gate the  cause  of  a  disaster,  tending  to  show 
what  caused  the  disaster,  and  made  while 
he  is  actually  engaged  in  his  inquiries. 
K'roxg  V.  Atlanta  &•  IV.  P.  K.  Co.,  77  Ga. 
202,  4  Am.  Si.  Rep.  79.— Distinguished  in 
Carroll  v.  East  Tenn.,  V.  &  G.  R.  Co.,  41 
Am.  &  Eng.  R.  Cas.  307,  82  Ga.  452.  Ex- 
plained in  Chattanooga,  R.  «&  C.  R.  Co.  v. 
Liddoll,  85  Ga.  4S2. 

The  sayings  of  the  person  who  procured 
a  deed  in  behalf  of  the  company,  made  at 
the  time  the  deed  was  executed,  to  the 
tjllect  that  he  was  acting  as  agent  for  the 
company.  Chattanooi^a,  R.  (S~»  C.  R.  Co.  v. 
Davis,  89  C,a.  708,  15  ..V.  K.  l\ep.  626. 

Statements  made  by  the  conductor  in 
charge  of  the  train,  in  an  action  for  delay  in 
carrying  goods,  relating  to  the  capacity  of 
his  engine,  tending  to  explain  the  delay. 
Sisson  V.  Cleveland  &*  T.  R.  Co.,  14  Mich. 
489. 

On  the  question  whether  a  shipper's  con- 
tract was  fairly  and  understandingly  exe- 
cuted by  the  shipper,  or  whether  he  was 
induced  to  sign  the  same  without  examina- 
tion, under  the  false  assurance  of  a  station 
agent  that  it  was  only  a  pass,  the  agent,  on 
his  exanxination  in  chief,  stated  certain  of 
his  declarations  to  the  shipper,  made  at  the 


time  and  relating  to  the  signing  of  the 
alleged  contract.  On  cross-f'.xamination  an 
objection  was  sustained  to  this  question: 
"  Did  you  tell  Black  (the  shipper)  what  it 
was  when  you  had  him  sign  it.^"  I/eld, 
that  the  court  erred  in  its  ruling,  and  that 
everything  that  was  said  or  done  at  the 
time  by  either  of  the  parties  relating  to  the 
signing  was  a  pan  of  the  resgestce,  and  was 
proper  to  be  elicited  on  cross-examination. 
Blacli  V.  Wabash,  St.  L.  6-  /'.  R.  Co.,  25 
Avi.  &-  Eng.  R.  Cas.  388,  iii  ///.  351. 

174.  Dorluratiuus  iiiadc  ininiedi- 
ately  after  occurrence  iu  qiicstioii.— 
(i)  Admissible  —  Person  injured. —  The  ac- 
tions, conduct,  and,  to  some  extent,  the 
declarations  of  a  person  immediately  after 
an  injury  are  competent  as  part  of  'he  res 
gestcE.  If  the  person  who  claims  to  have 
received  an  injury  makes  no  complaint  in 
reference  thereto,  that  fact  becomes  perti- 
nent upon  the  question  of  fact,  and  where 
that  evidence  is  referred  to  for  the  purpose 
of  showing  that  the  accident  did  not  occur, 
evidence  that  a  complaint  was  made  to 
other  persons,  becomes  pertinent  in  re- 
buttal. Fuller  V.  Javiesto7vn  St.  R.  Co.,  7^ 
Hun  273,  26  A'.  1'.  Supp.   1078. 

Where  a  railroad  employe  receives  fatal 
injuries,  statements  made  by  him  immedi- 
ately after  he  fell  are  admissible,  in  a  suit 
against  the  company,  as  part  of  the  res 
gestiT.  Louisville  &>  A\  R.  Co.  v.  Larl,  94 
Aj'.  368,  22  .<)•.  IV.  Rep.  607.  Little  Rod:,  J/. 
A'.  &'  T.  R.  Co.  V.  Leveret t,  28  Am.  &- Eng.  R. 
Cas.  459,  48  Ark.  333,  3  S.  IV.  Rep.  50.— 
Quoting  Clinton  v.  Estes,  20  Ark.  225 ; 
Oaxxv.  State,  43  Ark.  102  ;  Flynnf.  State,  43 
Ark.  292;  Com.  v.  Hackctt,  2  .Allen  (Mass.) 
36;  Hanover  R.  Co.  v.  Coyle,  55  Pa.  St. 
402.  Reviewing  Elkins  v.  McKean,  79  Pa. 
St.  493;  Casey  v.  New  York  C.  &  H.  R.  R. 
Co.,  78  N.  Y.  518;  McLeod  v.  Ginther,  So 
Ky.  y)^.— Louisville,  N.  A.  &•  C.  R.  Co.  v. 
Buck,  38  Am.  &*  Eng.  R.  Cas.  152,  116  /nd. 
566,  19  A".  E.  Rep.  453.  2  L.  R.  A.  520,  28  Am. 
Law  Reg.  {N.  S.)  148.— Disapproved  in 
Chicago,  B.  &  Q.  R.  Co.  v.  Johnson,  36  111. 
App.  564. — Missouri  Pac.  R,  Co.  v.  Bond,  2 
Tex.  Civ.  Af>p.  104,  20  5.  IV.  Rep.  930. 

Testimony  that  plaintifT  immediately  after 
the  accident  said,  "  Take  these  splinters  out 
of  my  leg;  take  these  splinters  out,"  is  ad- 
missible. IVesi  v.  Manhattan  R,  Co.,  2\/. 
&•  S.  590,  I  A^.  Y.  Supp.  519. 

Action  by  parents  for  negligently  causing 
the  death  of  their  son.     Several  witnesses 
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testified  to  mateiial  statements  made  by  the 
boy  after  he  was  injured,  in  regard  to  what 
he  was  doing  at  tlie  time,  and  how  the  in- 
jury occurred.  The  declarations  were  made 
immediately  after  the  injury  and  before  he 
was  removed  from  the  ground,  llihl,  that 
this  testimony  was  properly  admitted  as 
part  of  the  resgestiC.  Tixas  (S-«  P.  A'.  Co.  v. 
Hall,  83  'lex.  675,  19  S.  IV.  Rep.  \i\. 

Deceased  was  heard  to  cry  out  by  a  wit- 
ness fifty  or  sixty  yards  distant.  The  wit- 
ness at  once  ran  to  the  deceased,  who  then 
detailed  the  manner  in  which  he  received 
his  injury.  This  was  competent  testimony. 
Texas  (S-'  P.  R.  Co.  v.  Robcrts'in  82  Tex. 
657,  17  ..S".    IV.  Rep.  1041. 

The  plaintiff  alighted  from  one  of  defend- 
ant's trains,  on  whicli  he  was  a  passenger, 
on  a  dark  night,  and  fell  against  a  pile  of 
wood.  Within  fifteen  minutes  after  the 
accident,  while  lying  where  he  fell,  and  still 
uttering  groans  and  exclamations  of  pain, 
he  made  a  statement  to  one  who  assisted 
him,  that  the  conductor  made  liim  get  off 
where  he  fell.  Held,  that  this  statement 
was  admissible  as  res  gestcc.  (Coliard,  J., 
dissenting.)  Internal ional&'  G.  X.  R.  Co.  v. 
Smith,  ( yV.r.)  44  Am.  Sf  Eng.  R.  Cas.  324, 
14  S.  IV.  Rep.  642.— Quoting  Pilkinton  v. 
Gulf,  C.  &  S.  F.  R.  Co..  70  Tex.  231  ;  Mc- 
Guwen  V.  McGowen,  52  Tex.  657. 

(2)  Admissible —  Third  persons. — Where 
an  employe  is  injured  while  in  a  place  of 
unknown  danger  to  him,  an  exclamation  on 
the  part  of  the  road  master  who  represents 
the  company,  and  who  placed  the  servant  in 
the  position  of  danger,  immediately  after 
the  happening  of  the  accident,  to  the  effect 
that  he  expected  it,  is  admissible  as  part  of 
the  res  gestcr.  Elledge  v.  National  City  &* 
O.  R.  Co.,  100  Cal.  2S2,  34  Pac.  Rep.  720. 

On  the  trial  of  a  suit  for  damages  against 
a  street  railway  company,  for  alleged  neg- 
ligence in  runn  ig  a  team  and  car  over  the 
plaintiff,  a  lad  aged  about  seven  years,  the 
statenients  of  the  driver  of  the  car  just  after 
the  car  was  stopped,  and  while  the  plaintiff 
was  under  it,  are  proper  to  be  shown  in  evi- 
dence, as  part  of  the  res  gestce.  Quincy 
Horse  R.  &»  C.  Co.  v.  Gnuse,  \yj  HI.  264,  27 
A'.  E.  Rep.  190;  reversing  38  ///.  App.  212. 

The  declarations  of  the  engineer,  made  at 
the  time  of  the  collision,  or  a  few  moments 
afterwards,  when  there  was  no  time  to  con- 
trive or  devise  a  falsehood,  and  during  the 
search  for  the  victims  of  the  accident,  are  a 
part  of  the  res  gestce,  and  competent  as 


original  evidence  in  the  aase.  McLeod  v. 
Giitther,  S  Am.  &•  Eng.  R.  Cas.  162,  80  Ay. 
399. — Quoting  Hanover  R.  Co.  z'.  Coyle,  55 
Pa.  St.  402.— Revikwkd  in  Little  Rock,  M. 
R.  &  T.  R.  Co.  V.  Levcrett,  28  Am.  iV  Kn- 
R.  Cas.  459,  48  Ark.  333. — Kcyser  v.  Cliicago 
&•  G.  T.  R.  Co.,  31  Am.  &>  Eng.  R.  Cas.  399, 
66  Mich.  390,  10  West.  Rep.  646,  33  A'.  //'. 
Rep.  867.  —  [JiSTiNGUisHiNc;  Patterson  t'. 
Wabash,  St.  L.  &  P.  R.  Co..  54  Mich.  91.-- 
O'Connor  v.  Chicago,  M.  Qr^  St.  P.  R.  Co., 
27  Minn.  166,  36  Am.  Rep.  S29,  «.,  6  A'.  //'. 
Rep.  481. 

The  statement  of  the  engineer,  made  im- 
mediately upon  stopping  his  train  afier  run- 
ning over  certain  persons,  and  while  going 
to  the  place  of  the  accident,  that  "they 
had  whistled  enough  for  them."  is  admissi- 
ble as  part  of  the  resgestcc.  Hooker  v.  Chi- 
cago, M.  &•  St.  P.  R.  Co.,  41  .Im.  &^  Eng.  R. 
Cas.  498,  76  IVis.  542,  44  A'.  IV.  Rep.  1085. 

Where  the  suit  is  to  recover  for  baggage 
lost  by  fire,  evidence  that  the  owner  went 
to  the  station  the  next  morning  after  the 
fire,  and  had  a  conversation  with  the  bag- 
gage agent,  who  related  to  him  the  circum- 
stances of  the  burning,  is  competent  as 
part  of  the  res  gestce.  Illinois  C.  R.  Co.  v. 
Tronstine,  64  Miss.  834.  2  So.  Rep.  255. 

Where  a  female  passenger  sues  an  ele- 
vated road  for  personal  injuries,  alleged  to 
have  been  caused  by  tiie  rude  and  negligent 
act  of  a  guard,  declarations  of  the  guard  at 
the  time  of  the  accident  that  he  was  "sorry 
he  liad  done  it,"  are  competent  for  plaintiff 
as  tending  to  explain  the  natiue  of  the  act 
complained  of.  Koetter  v.  Manhattan  R, 
Co.,  36  N.  V.  S.  R.  611.  59  Hun  623,  13  A'. 
V.  Supp.  45S;  affirmed  in  129  N.  V.  668, 
mem.,  30  A^  £.  Rep.  65,  42  A'.  V.  S.  R.  946. — 
Quoting  Feeney  v.  Long  Island  R.  Co..  116 
N.  Y.  375,  22  N.  E.  Rep.  402. 

Where  a  passenger  sues  for  being  unlaw- 
fully ejected  from  a  train  by  the  conductor 
and  brakeman,  a  conversation  between  the 
plaintiff  and  the  brakeman  immediately 
after  he  is  removed  from  the  car,  and  while 
yet  on  the  car  platform,  tending  to  illus- 
trate why  he  was  removed,  is  admissible  as 
part  of  the  res  gestce.  Hass  v.  Chicago  &^ 
N.  IV.  R.  Co.,  42  Wis.  654. 

In  an  action  by  a  husband  to  recover  for 
loss  of  services  of  his  wife,  who  was  injured 
while  boarding  one  of  defendant's  trains, 
she  was  allowed  to  state  that,  at  the  mo- 
ment of  the  accident  and  her  exclamation 
of  pain,  the  brakeman  said  that  she  could 
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go  to  hell.  Defendant's  counsel  objected  to 
the  question  as  incompetent,  improper, 
hearsay,  and  immaterjal,  and  excepted  when 
overruled.  Held,  that  the  evidence  was 
material  and  competent  as  a  part  of  the  res 
gestcc.  Butler  v.  Manhattan  R.  Co.,  4  J/lsc. 
(.v.  1'.)  401  ;  affirming  3  Misc.  453,  52  X.  Y. 
S.  R.  49S. — DisriNGUiSHiNU  Sherman  v. 
Delaware,  L.  &  \V.  R.  Co.,  106  N.  Y.  542. 
Quoting  Tilson  v.  Terwilliger,  56  N.  Y.  273. 
(3)  Inadinissible  —  Person  injured.  —  A 
statement  made  by  a  party  who  is  injured 
by  the  negligence  of  a  railway  company, 
immediately  after  the  accident,  is  not  ad- 
mi.ssiljle  as  evidence  as  part  of  the  res gestce. 
Jo/inston  V.  Oregon  S.  L.  &•  U.  N.  R.  Co.,  23 
Or  eg.  94,  31  Pac.  Rep.  283.  —  Following 
Sullivan  v.  Oregon  R.  &  N.  Co.,  12  Oreg.  392, 
7  Pac.  Rep.  ^di,.-~Cleveland,  C.  <S-  C.  R.  Co. 
V.  Afara,  26  0/tio  St.  1S5. 

In  an  action  for  injuries  resulting  from 
ejectment  from  a  railroad  train,  the  declara- 
tions of  the  plaintiff  immediately  after  the 
event,  in  the  absence  of  the  defendant,  nar- 
rating the  occurr*-  ,ce,  are  not  part  of  the 
re.1  gestcE,  and  cannot  be  given  in  the  evi- 
dence. Sullivan  v.  Oregon  R.  dr'  N.  Co.,  21 
Am.  &*  Eng.  R.  Cas.  391,  12  Oreg.  392, 7  Pac. 
Rep.  508.  Chicago  W.  D.  R.  Co.  v.  Becker, 
12S  ///.  545,  2\  N.  E.  Rep.  524  ;  reversing  30 
III.  App.  200. — Followed  in  Hellmi-,:h  w. 
Katsclike,  35  111.  App.  21. 

(4)  Inadmissible — Third  parties. — Plain- 
tifl's  intestate  having  been  run  over  and 
killed  by  a  train  belonging  to  defendant, 
the  declaration  of  one  of  tlie  trainmen  on 
the  stoppage  of  the  train  immediately  after 
the  accident,  "We  have  run  over  a  man, 
and  killed  him  dead  as  hell,"  is  not  admis- 
sible for  the  plaintiff  as  a  part  of  the  res 
gestiP.  Memphis  &•  C.  R.  Co.  v.  Womack, 
27  Am.  <5m  Eng.  R.  Cas.  5o8,  84  Ala.  149,  4 
So.  Rep.  618.— Following  Alabama  G.  S. 
U.  Co.  V.  Hawk,  72  Ala.  112;  Tanner  v. 
Louisville  &  N.  R.  Co.,  60  Ala.  621. — Fol- 
lowed IN  Richmond  &  D.  R.  Co.  v.  Ham- 
mond, 93  Ala.  181. 

Where  a  company  is  sued  for  killing  a 
person,  remarks  made  after  the  train  was 
stopped,  between  trainmen  to  the  eflfect — 
"  If  you  had  stopped  the  train  when  I  told 
you,  you  would  not  have  killed  him,"  and  a 
reply  by  the  other,  "  It  cannot  be  helped 
now,  it  is  too  late,"  are  not  admissible  as 
part  of  the  res  gestcc.  Adams  v.  Hannibal 
iS-^-  St.  J.  R.  Co.,  7  Am.  <S^  Eng.  R.  Cas.  414, 
74  Mo.  553.  —  Distinguishing   Brownell 


V.  Pacific  R.  Co.,  47  Mo.  243.  Quoting 
Luby  V.  Hudson  River  R.  Co.,  17  N.  Y.  133. 
— .Ai'i'LiKD  IN  Kelly  7/.  Chicago  &  A.  R.  Co., 
88  Mo.  534.  Distinguished  in  Hampton 
V.  Pullman  Palace  Car  Co.,  42  Mo.  App. 
134.  Quoted  in  Chillicothe  ex  rcl.  v. 
Raynard,  80  Mo.  185.  Reviewed  in  Ala- 
bama G.  S.  R.  Co.  V.  Hawk,  18  Am..  &  Kng. 
R.  Cas.  194,  72  Ala.  112,47  Ani.  Rep.  403; 
Leahey  v.  Cass  Ave,  &  F.  G.  R.  Co.,  97  Mo. 
165,  10  S.  W.  Rep.  58. 

The  remark  of  a  guard  on  an  elevated 
railway  train  to  a  female  passenger  that 
"  you  must  be  injured,"  made  immediately 
after  her  fall,  and  while  he  was  assisting  her 
to  arise,  is  a  mere  expression  of  ojiinion, 
not  part  of  the  res gesto"  and  not  admissible 
in  evidence.  De  So:  v.  Manhattan  R. 
Co.,  39  JV.  Y.  S.  R.  79      5  N.  Y.  Supp.  108. 

A  remark  to  an  injured  [jarty  by  one  who 
had  gone  to  his  relief,  that  his  conduct  had 
been  imprudent,  is  not  adnnssible  as  evi- 
dence, not  being  part  of  the  res  gestce.  Gulf, 
C.  Or*  S.  F.  R.  Co.  V.  Montgomery,  85  Tex. 
64,  19  S.  II'.  Rep.  1015. 

175.  Declarations  made  soon  alter 
oecurreiioe  in  question.— (i)  In  gen- 
eral—Person injured. — In  an  action  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  negligence,  plaintiff  may  not  support  his 
own  testimony,  as  to  the  effect  of  the  in- 
juries, by  proof  of  declarations  to  the  same 
effect  made  by  him  after  the  accident,  and 
forming  no  part  of  the  res  gestce,  to  persons 
other  than  a  physician  in  attendance  upon 
him  professionally.  Kennedy  v.  Rochester 
City  <S-  B.  R.  Co.,  130  A'.  Y.  654,  fnem.,  3 
Silv.  App.  591,  29  N.  E.  Rep.  141,  41  N.  Y. 
S.  R.  329  ;  reversing  54  Hun  183,  26  A'.  Y.  S. 
R.  871,7  N.  Y,  Supp.  221. 

Where  the  action  is  for  friglitening  plain- 
tiff's team  by  blowing  a  whistle,  what  plain- 
tiff said  after  the  injury  was  done  and  he 
had  gone  some  distance,  as  to  the  conduct 
of  the  engineer,  tending  to  show  malice,  is 
not  admissible  as  part  of  the  res  gestcc ; 
neither  is  what  the  engineer  said  at  the 
next  station  admissible  against  the  com- 
pany.    A'ewsom  v.  Georgia  R.  Co.,  66  Ga.  57. 

Statements  made  by  an  injured  person 
after  he  had  been  carried  one  or  two 
blocks,  in  answer  to  questions  by  a  police- 
man as  to  iiow  the  injury  occurred,  are  not 
admissible  as  part  of  the  res  gestcc.  Lahey 
V.  Ottinann,  25  A^.  Y.  Supp.  897,  56  A'.  Y, 
S.  R.  109,  73  Hun  63. — Following  Whita- 
ker  V.  Eighth  Ave.  R.  Co.,  51   N.  Y.  295; 
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Waldele  v.  New  York  C.  &  H.  R.  R.  Co., 

95  N.  Y.  274;  Martin  v.  New  York,  N.  H. 
&  H.  R.  Co.,  103  N.  Y.  626,  9  N.  E.  Rep. 
505. 

Statcnients  made  by  a  pass^ger  after 
she  had  fallen  in  alighting  from  a  car,  had 
recovered  herself,  obtained  the  driver's 
name,  gone  h(jme,  and  then  gone  to  her 
sister's  house,  cannot  be  received  as  part  of 
the  res  j^cstie,  even  under  the  Georgia 
statute,  which  declares  that  "  declarations 
accompanying  an  act,  or  so  nearly  connected 
therewith  in  tinie  as  to  be  free  from  all  sus- 
picion of  device  or  after-thought,  are  ad- 
missible as  part  of  the  rss gcstcc."  Augusta 
&>  S.  K.  Co.  V.  Randall,  34  Am.  &^  Eng.  R. 
Cas.  439,    79   Ga.    304,  4  S.  E.   Rep.  674. — 

DlSTINClUISHIXG    AND     LIMITING    AugUSta 

Factory  v.  Barnes,  72  Ga.  217. 

Where  a  female  passenger  sues  for  a  per- 
sonal injury,  evidence  of  a  statement  made 
by  her  soon  after  the  injury,  that  the  con- 
ductor let  her  fall,  is  not  admissible  as  part 
of  tlie  resgesta,  though  made  in  the  pres- 
ence of  the  conductor,  to  which  he  made  no 
reply.  Chicago,  B.  Gr^  Q.  R.  Co.  v.  Johnson, 
36  ///.  App.  564.— Disapproving  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Buck,  116  Ind.  566. 

A  declaration  of  a  person  who  has  been 
fatally  injured  upon  a  railroad,  made  after 
he  has  sustained  his  injuries,  explaining 
the  manner  in  which  the  accident  hap- 
pened, is  not  competent  evidence  in  favor 
of  the  plaintifl"  suing  the  company  for 
wrongfully  causing  the  death.  Martin  v. 
New  York,  N.  H.  &>  If.  R.  Co.,  103  .V.  Y. 
626,  9  lY.  E.  Rep.  505,  4  A\  Y.  S.  R.  303.— 
Following  Waldele  7/.  New  York  C.  &  H. 
R.  R.  Co.,  95  N.  Y.  27A.—  Trxas  &-  X.  O.  R. 
Co.  v.  Croivder,  70  Tex.  222,  7  S.  W.  Rep. 
709  — Distinguishkd  in  Texas  &  P.  R.  Co. 
V.  Barron,  78  Tex.  421. 

Plain tifT,  a  passenger,  when  the  accident 
occurred  was  standing  on  the  front  plat- 
form of  the  rear  car.  A  witness  testified 
that  plaintiff  said,  shortly  after  the  accident, 
that  the  injury  arose  from  his  own  fault; 
that  he  was  to  blame  for  being  in  an  im- 
proper place.  Held,  that  this  testin;ony 
was  properly  left  to  the  jury ;  that  if  such 
declarations  were  made,  it  did  not  follow 
that  plaintifT  was  not  entitled  to  recover, 
for  it  did  not  appear  that  he  then  knew  the 
state  of  the  road  or  the  cause  of  the  injury. 
Zcmp  V.  Wilmington  &«•  M.  R.  Co.,  9  Rich. 
(So.  Car.)  84. 
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Employes.* — Declarations  of  em- 


ployes of  a  company  relating  to  the  cause  of 
an  accident  upon  the  road,  made  after  the 
accident  occurred,  and  not  as  part  of  the 
res  gestcr,  iwc  hearsay  and  not  admissible. 
St.  Louis,  I.  M.  &-•  .S.  R.  Co.  v.  S-uurt,  57 
Ar/:.  2^;.  21  S.  IV.  Rep.  587.— Ri;vikwin(; 
St.  Louis  &  S.  F.  R.  Co.  V.  Barger,  52  Arl<. 
78. —  IFcidewan  V.  Tacoma  R.  &^  A/.  Co.,] 
Wash.  517,  35  I'ac.  Rep.  414. 

A  brakeman's  admission  that  he  caused  a 
railway  accident  is  inadmissible  as  res gestw 
in  an  action  arising  therefrom  against  the 
company  by  which  he  is  employed,  if  his 
statement  was  not  made  in  the  execution  of 
his  duty,  or  while  the  act  to  which  it  referred 
was  in  progress;  "  jr  can  it  bind  the  com- 
pany as  to  the  r  lission  of  an  agent  if  it 
does  not  appear  that  the  act  v.-as  done  in 
the  line  of  his  duty.  Patterson  v.  Wabnsh, 
St.  L.  (Sr-  /'.  R.  Co.,  18  Am.  S^  Eng.  R.  Cas. 
130,  54  xMich.  91,  19  A^   ]V.  Rep.  761. 

A  statement  by  a  railway  conductor,  made 
after  a  wreck  of  the  train  under  his  control, 
with  regard  to  the  cause  of  the  wreck,  is  not 
competent;  it  is  not  res  t^c'cp.  San  An- 
tonio &•  A.  P.  R.  Co.  V.  Robinson,  73  Tex. 
277,  1 1  5.  W.  Rep.  327.  Agassis  v.  London 
Tramway  Co.,  21    W.  R.  199. 

Wl;ere  a  passenger  sues  for  beingwilfullv 
and  maliciously  removed  from  a  train  by  tiie 
conductor,  evidence  of  what  the  conductor 
said  after  the  passenger  was  removed  is  not 
admissible  as  part  of  the  res  gestcr  ;  but  its 
admission  is  not  ground  for  a  new  trial 
where  it  was  immaterial  and  could  not  have 
affected  the  verdict.  Curl  v.  Chicago,  R.  /. 
C^  P.  R.  Co.,  M  Am.  <S^  Eng.  R.  Cas.  85,  63 
Iowa  417,  16  A'.  W.  Rep.  69",  19  A.  W.  Rep. 
30S. 

Where  an  employe  sues  for  an  injury 
alleged  to  have  been  caused  by  the  negli- 
gence of  his  superior  servant,  an  admission 
made  after  the  injury,  by  a  fellow-servant, 
tending  to  show  tliat  he  was  responsible  for 
the  injury,  is  not  admissible  as  part  of  the 
resgesta:  Helhnuth  v.  Katschke,  35  III.  App. 
21.— Following  Chicago  W.  D.  R.  Co.  v. 
Becker,  128  111.  545. 

The  declarations  of  the  servants  of  the 
railroad  company,  while  returning  to  town 
on  the  train  with  the  dead  body  of  the  de- 

*  Mow  far  declarations  of  railroad  employes 
made  shortly  after  accident  are  admissible  as 
part  of  res  j,'i's/te,  see  notes,  95  Am.  Dec.  73;  36 
Am.  Rep.  829;  58  Id.  565;  19  L.  R.  A.  745. 
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ceased,  are  not  admissible  evidence  against 
liie  company  as  a  part  of  the  res  gestiC  con- 
nected with  the  killing.  Tanner  v.  Louis- 
ville  iS^  N.  R.  Co.,  do  Ala.  621. — Followed 
IN  Memphis  &  C.  R.  Co.  v.  Woniack,  yj 
Am.  &  Eiig.  K.  Cas.  30S,  84  Ala.  149,  4  So. 
Rep.  61S. 

Where  a  street-car  company  is  sued  for  an 
injury  to  plaintilt's  wagon,  alleged  to  have 
been  caused  by  the  negligence  of  the  dri\er, 
evidence  of  a  conversation  between  plaiiitilf 
and  another  driver,  a  considerable  time 
after  the  accident,  is  not  admissil)le  as  part 
of  the  res  ^i^fstcr.  McCahe  v.  Dry  Dock',  E. 
B.  (^  /.'.  R.Co.,  15  Daly  504,  8  A'.  Y.  ::-upp. 
336,  28  A'.   Y.  S.  R.  879. 

The  sayings  of  the  conductor  to  the  fire- 
man at  the  ne.\t  station  are  inadmissible, 
particularly  when  offered  as  evidence  for 
the  company.  Central  R.  &-•  />.  Co.  v.  Kelly, 
58  Ga.  107.  Sims  v.  Macon  &•  IV.  R.  Co.,  28 
Ca.  93. 

In  an  action  for  carrying  oil  plaintiff's 
slave,  the  admis.,ions  ^A  tlie  conductor, 
made  at  a  subscq  -ent  time,  that  he  knew 
the  negro  was  plr.intifl's  slave,  are  not 
admissible  as  a  part  of  the  resges/cv.  Grif- 
fin V.  Montgomery  6~»  IV.  P.  R.  Co.,  26  Ga. 
III. 

In  an  action  for  double  damages  for  kill- 
ing stock,  declarations  made  by  the  section 
foreman  which  are  not  a  part  of  the  res 
gestce.  and  not  coincident  with  the  event  in 
wiiich  the  suit  originated,  l)ut  a  mere  narra- 
tion of  a  past  occurrence,  are  not  admissible 
in  evidence.  Smith  v.  .SV.  lAUtis.  I.  M.  &-> 
S.  R.  Co.,  91  Mo.  58,  3  .V.  IV.  Rep.  836. 

(3)  .,•/  feicj  minutes  after'iuirtls. — In  an 
action  f(jr  personal  injuries  sustained  by  a 
passenger,  a  witness  for  the  ^ilaintiff  cannot 
be  allowed  to  testify  that  the  conductor,  "  a 
few  minutes  after  tlie  plaintifT  had  been 
hurt,  asked  the  engineer  why  he  did  not 
resjjond  to  the  bell-call ;  and  that  the  en- 
gineer answered,  he  did  respond  to  all  the 
bell-calls  he  heard."  Such  declarations  are 
not  part  of  the  res  gestte.  Alabama  G.  S. 
R.  Co.  v.  Hawk,  18  Am.  &»  Eng.  J\.  Cas.  194, 
72  .Ua.  112,  47  .,-/;//.  AV/.  403. —  Rkvikwing 
Luby  V.  Hudson  River  R.  Co.,  17  N.  Y.  131  ; 
Adams  v.  Hannibal  &  St.  J.  R.  Co.,  74  Mo. 
553.— Followed  in  Memphis  &  C.  R.  Co. 
V.  VVomack,  37  Am.  &  Eng.  R.  Cas.  308,  84 
Ala.  149, 4  So.  Rep.GiS;  Richmond  &  D.  R. 
Co.  V.  Hammond,  93  Ala.  181. 

In  an  action  for  damages  caused  by  the 
e.\plosion  of  a  boiler,  the  statements  made 


by  the  engineer  a  few  minutes  after  the  ex- 
plosion, tending  to  show  that  the  boiler  was 
defective,  are  not  admissible  as  part  of  the 
resgesta:  Houston  &^  T.  L.  R.  Co.v.Jlieks, 
2  'J'e.i.  L'nrep.  Cas.  437. 

Where  a  witness  has  testifieil  to  fiiHliiig 
an  injured  child  at  a  turntable,  and  lius 
described  tlie  ciicumstances  and  ajipearance 
of  tiiiii:;s,  tending  to  show  that  it  was  in- 
jured while  on  the  turntable,  it  is  enor  nut 
to  allow  the  witness  to  further  state  what 
the  child  said  when  he  reached  the  [.'lace,  as 
to  how  it  was  hurt,  where  it  appears  that 
he  reached  the  place  a  few  minutes  after 
the  injury.  Such  .statement  is  admissible 
as  part  of  the  resgestu-,  whether  the  child 
lived  or  died.  Ferguson  v.  Colunibus  &->  R. 
R.  Co.,  75  G^(i.  637.  —  Following  Augusta 
Factory  v.  Barnes,  72  Ga.  217. 

(4)  Five  minutes  afterwards. — The  dec- 
larations of  plaiiitilT's  intestate,  made  with- 
in live  minutes  after  receiving  the  injuries 
which  proved  fatal,  in  reply  to  a  ciuestion 
as  to  "  how  it  happened,"  "  that  it  was  the 
carelessness  of  the  foreman,  he  supposed, 
in  not  having  out  any  flagman,  and  that  he 
himself  did  not  know  there  was  no  flagman 
out  when  he  got  on  the  hand-car,"  are  not 
a  part  of  the  res  gestcc,  nor  admissible  as 
evidence  on  any  other  principle.  Riehuwnd 
<S~»  D.  R.  Co.  V.  Hammond,  93  Ala.  181,  9 
So.  Rep.  577.— Following  Alabama G.  S.  R. 
Co.  7A  Hawk,  72  Ala.  112;  Memphis  &  C. 
R.  Co.  V.  Womack,  84  Ala.  149. — Louisville 
&"  N.  R.  Co.  V.  Pearson,  97  Ala.  211,  12  So, 
Rep.  176.— Following  Alabama  G.  S.  R. 
Co.  V.  Hawk,  72  Ala.  112.  Ouoting  Rich- 
mond li  D.  R.  Co.  V.  Hammond,  93  Ala. 
181. 

Where  it  was  claimed  that  plaintiff  was 
injured  through  the  negligence  of  defend- 
ant's engineer,  the  declara  icjns  of  the  en- 
gineer in  explanation  of  the  accident,  made 
about  five  minutes  after  the  occurrence,  are 
not  admissible  as  part  of  the  res  gestcc. 
Durkee  v.  Central  Pac.  R.  Co.,  69  Cal.  533,  58 
Am.  Rep.  562,  11  Pac.  Rep.  130. 

Where  a  street  railway  company  is  sued 
for  an  injury  to  a  passenger  resulting  from 
the  negligence  of  a  condnctor,  the  declara- 
tions of  the  company's  tn  nsfer  agent,  who 
is  not  directly  connected  with  tiie  occur- 
rence, made  from  two  to  five  minutes  there- 
after, to  the  effect  that  the  conductor 
"would  get  into  trouble,"  that  "  he  started 
the  car  without  my  authority,"  are  not  ad- 
missible as  part  of  the  res  gesta.    Metro- 
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pAitan  R.  Co.  v.  Collins,  \  App.  Cas.  (D.  C.) 

383. 

(5)  Ten  minutes  aftctUHxriix. — Where  a 
passenger  sues  for  an  injury  received  in 
alightitig  from  the  train,  wliere  it  ai)pears 
that  the  train  remained  at  tlie  station  ten 
minutes  after  the  accident,  a  statement 
made  by  the  conductor  when  half  way  to 
the  next  station,  admitting  tliat  tlie  acci- 
dent was  caused  by  his  negligcncts  is  not 
admissible  as  part  of  the  res  s^i'sta-.  C/iesa- 
peake&'  O.  R.  Co.  v.  Rea'cs,  [Aj'.)  ii  S.  W. 
Rep.  464.  —  DiSTiNCUisHiNC.  McLeod  v. 
Ginther,  So  Ky.  399.  Foi.i.owiNr,  Vicks- 
burg  &  M.  R.  Co.  v.  O'Brien,  119  U.  S.  99, 
7  Sup.  Ct.  Rep.  1 1 8. 

The  declarations  of  a  tiiird  party  relative 
to  the  facts  connected  with  an  accident  re- 
sulting in  damage  to  plaintiff,  who  sues  to 
recover,  when  made  ten  minutes  after  the 
accident  by  the  narrator,  who  was  present 
with  the  plaintiff  when  the  damage  was 
indicted,  are  not  admissible  as  part  of  the 
res gesiiv.  Neither  can  they  be  received  as 
implied  admissions  by  the  plaintiff,  who 
was  present  when  they  were  made  and  did 
not  contradict  them,  he  being  unconscious 
at  the  time.  Gulf,  C.  &"  S.  F.  R.  Co.  v. 
Moore,  69  Tex.  157,  6  5.  W.  Rep.  631. 

(6)  Thirty  minutes  afterwards.  —  State- 
ments made  by  the  injured  driver  of  a  ve- 
hicle, about  half  an  hour  after  the  accident, 
are  inadmissible  as  part  of  the  res  f^estcv. 
Pittsburgh,  C.  ^5^  St.  L.  R.  Co.  v.  Wright, 
5  Am.  Sf'  Eng.  R.  Cas.  628,  80  /ml.  182. 
Dietrich  v.  Baltimore  &>  H.  S.  R.  Co.,  1 1 
Am.  Sf  Eng.  R.  Cas.  115,  58  Md.  347. 

A  report  made  by  an  engineer  to  his  chief 
a  half  hour  after  an  accident,  detailing  the 
manner  and  cause  of  it,  is  not  admissible 
in  favor  of  the  company  as  part  of  the  res 
gestir.  A'as/n'ille  &^  C.  R.  Co.  v.  Messino,  i 
Sneed  (Tenn.)  220. 

Where  a  train  is  thrown  from  the  track 
by  reason  of  an  open  switch  and  kills  an 
engineer,  a  statement  made  by  a  switchman 
a  half  hour  after  the  train  ran  onto  the 
switch,  and  after  he  had  returned  to  the 
place  and  had  seen  the  dead  engineer,  that 
he  had  left  it  open,  is  not  admissible  as  part 
of  the  res  gesta-.  Chicago  <S^  A.  R.  Co.  v. 
Fietsam,  19  ///.  App.  55.— For.r.owiNG  Chi- 
cago &  N.  W.  R.  Co.  V.  Fillmore,  57  111. 
266. 

Plaintiff,  a  passenger,  who  left  the  train 
late  at  night,  and  in  so  doing  (as  he  alleges) 
was  injured  by  a  fall  which  brolic  his  leg, 


having  pulled  off  his  coat,  detached  his  sus- 
penders, bound  up  his  broken  limb, crawled 
through  a  culvert  from  one  side  of  the  rail- 
way to  the  otlier,  seated  himself  on  the 
cross-ties,  and  cried  for  help,  his  account  of 
the  manner  of  his  leaving  the  train  and  re- 
ci'iving  the  injury,  given  to  a  person  wlio 
reached  him  about  half  an  hour  aft<T  lust 
hearing  his  cries,  was  no  [lart  of  the  res 
gesttp,  and,  being  a  mere  narrative  of  a  past 
event,  was  not  admissible  evidence  in  his 
own  behalf.  Savannah,  F.  &^  W.  R.  Co.  v. 
J/olland,  41  Am.  &•  Eng.  R.  C<ts.  196,  82 
C7a.  257.  ro  .S".  /•;.  Rep.  200,  9..S'.  E.  Rep.  1040. 

(7)  From  thirty  minutes  to  an  hour  after- 
boards. — Where  plaintiff's  intestate  wjis  run 
over  by  one  of  the  defendant's  locomotives, 
and  injured  so  that  he  afterwards  died, 
what  he  said  to  his  wife  after  he  had  been 
taken  home,  between  thirty  and  sixty  min- 
utes after  the  accident,  in  relation  to  the 
cause  of  Lis  injury  and  how  it  occurred, 
was  not  admissible  in  evidence  as  a  part  of 
the  res  gestcr.  Armil  v.  Chicago,  B.  &'  O. 
R.  Co.,  28  Am.  &^  Eng.  R.  Cas.  467,  70  /o-.aa 
130,  30  A',  jy.  Rep.  42. 

Tlie  statements  of  the  engineer  in  charge 
of  the  engine  which  killed  the  cattle,  made 
an  hour  after  the  accident  and  several  hun- 
dred yards  from  where  it  occurred,  though 
made  while  he  was  on  the  engine,  which 
was  off  the  track,  having  been  thrown  from 
the  track  as  one  of  the  results  of  the  acci- 
dent, are  no  part  of  the  res gestcc.  Hawker 
V.  Baltimore  &-  O.  R.  Co.,  15  IV.  Va.  628.— 
Reviewing  Hanover  R.  Co.  v.  Coyle,  55 
Pa.  St.  402  ;  Bellefontaine  R.  Co.  v.  Hunter, 

33  I"d.  335- 

(8)  Se7'eral days  after7tiards. — A  statement 
of  an  emjiloye  of  defendant  in  an  action  for 
an  accident,  made  the  day  after  the  acci- 
dent, is  inadmissible  as  evidence  for  the 
plaintiff.  Baltimore  &->  O.  R.  Co.  v.  State,  75 
Md.  526,  2:^  All.  Rep.  14. 

A  card,  making  statements  in  regard  to  a 
railroad  accident,  issued  by  passengers  the 
day  after  such  accident,  is  not  admissible  as 
part  of  the  resgestee.  Macon  &^  IV.  R.  Co. 
V.  Johnson,  38  Ga.  409. 

Declarations  cither  of  the  wife  or  of  the 
deceased  himself,  made  one  or  two  days 
after  the  accident,  as  to  the  manner  in 
which  it  occurred,  are  not  admissible  for 
the  defense,  as  a  part  of  the  res  gestcr.  Fitz- 
gerald \.  IVeston,  52  Wis.  354,  9  N.  IV.  Rep. 

13- 
Nor  are  statements  made  by  the  father  of 
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an  injured  person  several  days  after  the  in- 
jury, tliough  he  was  present  -at  the  time  of 
the  injury.  He  might  testify  as  to  what  he 
saw,  but  not  as  to  what  he  said  about  the 
injury  afterward.  Powell  v.  .-li/^us/a  6^  S. 
A'.  Co.,  77  Ga.  192,  3  S.  E.  Rep.  757. 

Where  a  company  is  sued  for  the  death 
of  an  employe,  liilled  through  alleged  de- 
fects of  a  boiler,  declarations  made  several 
days  after  the  accident  by  the  company's 
master  meclianic,  and  by  the  general  su- 
perintendent of  the  company's  machinery, 
tracks,  and  buildings,  tending  to  show  the 
condition  of  the  boiler,  are  not  admissible 
as  jjart  of  the  res^estic.  Chicaj^o  fi^  St.  L. 
R.  Co.  V.  Asltlihi;,  34  ///.  .///.  99. 

Where  a  person  sues  for  an  injury  while 
on  or  near  the  track  through  the  alleged 
negligence  <jf  an  engineer,  tlie  latter's  state- 
ments, made  a  few  days  after  the  accident, 
are  not  admissible  against  the  company. 
Robinson  v.  Fitchlnirg  &*  IV.  R.  Co.,  7  Graj' 
(Mtjss.)  92. 

Neither  are  statements  made  by  the  pres- 
ident of  the  company  after  the  injury  sued 
for,  to  the  effect  that  he  thought  the  com- 
pany would  give  the  plaintiff  something,  or 
pay  him  something,  admissible  against  the 
company.  Robinson  v.  Fitchburg  &*  W.  R. 
Co.,  7  Gray  {Mass.)  92. 

Admissions  of  a  conductor,  made  days 
after  a  passenger  falls  from  his  train,  that 
he  kicked  him  off,  are  not  part  of  the  res 
gesta,  and  do  not  bind  the  railroad  com- 
pany. Moore  v.  Chuiii^o,  St.  L.  &*  N.  O. 
R.  Co.,  9  Am.  <S«»  Eng.  R.  Cas.  401,  59  Ml\s. 

243- 

Occlarations  of  a  ticket  agent  made  some 
days  after  the  sale  of  the  tickets  out  of  whicii 
the  plaintiff's  right  of  action  arose,  are  not 
adm  issible  as  part  of  the  res gestcc.  St.  Louis, 
A.  (S-  T.  R.  Co.  V.  Mac-A'ie,  37  Am.  &*  Eng. 
R.  Cos.  94,  71  Tex.  491,  I  L.  R.  A.  667,  9  S. 
jr.  Rep.  451. 

17<>.  l)<M'ljirations  of  bystanders.— 
Statements  made  a  considerable  time  after 
an  accident  by  a  person  not  a  party,  or  the 
agent  of  a  party,  and  who  is  li^'itlg,  and 
ivhose  testimony  can  be  obtained  by  reason- 
able diligence,  are  not  admissible  as  a  part 
of  the  resgestcr.  Macon  &^  Jf.  R.  Co.  v. 
Dai'is,  27  Ga.  1 1 3.  Lombard  &>  S.  S.  Pass. 
R.  Co.  V.  Christian,  124  Pa.  St.  114.  23  W, 
N.  C.  273,  1 6  ////.  Rep.  628,  46  Phila.  Leg. 
Int.  210,  19  Pittsb.  Z./.  (.V.  S.)  404. 

The  declarations  of  a  mere  spectator  ol  a 
railroad.accident,  made  at  the  time,  are  not 


admissible  as  part  of  the  res gestce.  Marsh 
V.  South  Carolina  R.  Co.,  56  Ca.  274.  De- 
troit &•  M.  R.  Co.  V.  Van  Stelnburg,  17 
Mich.  99.  Missouri  Pac.  R.  Co.  v.  Ay,  37 
Am.  &^  Eng.  R.  Cas.  46,  71  Tex.  409,  i  L.  R. 
A.  500,  9  .S'.  IV.  Rep.  346, 

Where  the  action  is  against  a  street-car 
company  for  killing  a  child,  evidence  that  a 
woman  shouted  "Murder"  just  after  the 
child  was  struck  is  not  admissible  as  part  of 
the  res gesta.  Leahey  v.  Cass  Ave.  &-•  ]■'.  G. 
R.  Co.,  97  Mo.  165,  lo  S.  W  Rep.  5S. 

Wiiere  a  piissenger  sues  for  an  injury 
received  in  jumping  from  a  train  when  he 
is  apparently  in  imminent  danger,  the  con- 
duct and  e,xclamati(jns  of  other  passengers  in 
the  car  are  admissible  as  part  of  the  resgestiF, 
as  tending  to  show  how  the  circumstance  of 
apparent  danger  impressed  others,  and  as 
tending  to  show  tlial  he  was  not  iinprutlent 
in  jumping.  Galena  &•  C.  U.  R.  Co.  v.  Fav, 
16  ///.  558.— Rkviewkij  in  Stein  v.  Railway 
Co.,  10  Phila.  (Pa.)  440. 

In  an  action  to  recover  the  value  of  a 
jack  which  died  while  in  course  of  transpor- 
tation, the  evidence  sliowed  that  a  tramp  was 
found  in  the  car  in  which  the  animal  sued 
for,  and  other  jacks,  were  being  carried,  and 
that  soon  after  being  removed  from  the  car 
he  said,  in  the  presence  of  the  conductor: 
"  If  it  had  not  been  for  lopping  them  mules 
ovtr  the  head  I  would  have  froze  to  death." 
The  jack  was  afterwards  found  dead  in  the 
car  with  blood  running  from  its  mouth  and 
nose.  Held,  that  the  declaration  of  the 
tramp  was  no  part  of  the  res  gestce,  and  was 
inadmissible.  St.  Louis,  I.  M.  &^  S.  R.  Co. 
V.  Weakly,  35  Am.  iS-*  Eng.  R.  Cas.  635,  50 
Ark.  397,  7  Am.  St.  Rep.  104,  8  S.   IV.  Rep. 

'34- 

The  injured  child's  father  did  not  see  the 
accident,  but  reached  the  place  within  two 
or  three  minutes  after  its  occurrente.  He 
was  asked  on  the  trial  what  he  said  to  the 
driver,  and  answered:  "  I  said  to  hin;, 'It 
was  your  careless  driving,'  and  took  the  boy 
and  carried  him  into  the  house."  The  ne.xt 
question  was  what  tiien  occurred,  and  he 
answered:  "I  sent  for  the  doctor."  Held: 
(i)  that  the  declaration  of  the  father  was 
not  a  part  of  the  res  gestir,  and  was  inad- 
missible ;  and  (2)  that  the  evidence  failed  to 
show  that  the  driver  made  no  denial  of  the 
charge,  Senn  v.  Southern  R.  Co.,  108  Mo. 
142,  18  5.  W.  Rep.  1007. — Distinguished 
IN  Schlereth  v.  Missouri  Pac.  R.  Co.,  115 
Mo.  87. 
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177.  Complaints  of  puiii  and  suf- 

feriii};.*— I'Lxclainations  of  physical  sulTer- 
injj,  if  honest,  are  part  of  the  injury  which 
causes  the  sulTering,  but  to  be  admissible  as 
evidence,  must  have  been  made  at  the  time 
of  the  injury,  and  not  declarations  of  past 
sulTerin^,  or  of  causes  in  the  past  of  such 
suffeiins;.  Grand  Rapids  &*  I.  R.  Co.  v. 
lluntlew  38  Mich.  537.  Hagdilocher  v. 
Coiiry  Island  &>  />'.  A'.  Tc,  99  A'.  1'.  136,  i 
N,  E.  Rep.  536.  — Following  Caldwell  v. 
Murpliv,  II  N.  y.  416;  Wereley  v.  Persons, 
28  N.  V.  344;  Matteson  v.  New  York  C.  R. 

Co..  35  X.  Y.  487.— DiSTlNGUlSHKD    IN  Olp 

V.  Gardner,  48  Hun  169,  15  N.  Y.  S.  R.  544. 
Exi'i.AiNRD  IN  Mosher  v.  Russell,  44  Hun 
12.  I'oi.i.owK.D  IN  Lewke  v.  Dry  Dock, 
E.  B.  &  H.  R.  Co..  46  Hun  2S3,  11  N.  Y. 
S.  R.  510;  Roche  v.  Brooklyn  City  &  N.  R. 
Co.,  105  N.  Y.  294,  11  N.  E.  Rep.  630,  7  N. 
Y.  S.  R.  361.  QuoTKD  IN  Griffith  v.  Utica 
&  M.  R.  Co.,  43  N.  Y.  S.  R.  83s.  17  N.  Y. 
Supp.  692. — Smith  V.  Dittman,  11  A'.  Y, 
Siipp.  769. 

The  jihysical  and  mental  condition  of  a 
plaintill  after  receiving  injuries  is  a  proper 
subject  of  .inquiry.  So  where  a  female 
passen;j;er  sues  for  an  injury,  anrl  is  physi- 
cally unable  to  attend  as  a  witness  at  the 
trial,  it  is  competent  for  her  to  prove  by  one 
to  whose  house  she  was  taken  immediately 
after  tiie  accifient,  as  to  her  appearance  and 
as  to  complaints  of  pain  and  suft'ering. 
De  Long  y.  Dehn,.we,  L.  6^  \V.  R.  Co.,  37 
Hun  {X.  y.)  282.— Applying  Nichols  v. 
Brooklyn  City  R.  Co..  30  Hun  437  ;  Waldele 
V.  New  York  C.  &  H.  R.  R.  Co.,  95  N.  Y. 
274.  Reviewing  Goodwin  7/.  Harrison,  i 
Root  (Conn.)  80;  Reed  v.  New  York  C.  R. 
Co.,  45  N.  Y.  n^).— Lewke  v.  Dry  Dock.  E. 
B.  &^  n.  R.  Co..  46  Hun  283,  i  j  X.  V.  S.  R. 
510.— Distinguishing  Roche  v.  Brooklyn 
City  &  N.  R.  Co.,  105  N.  Y.  294,  7  Cent.  Rop. 
702.  Following  Hagenlocher  v.  Coney 
Island  cS:  B.  R.  Co.,  99  N.  Y.  136. 

In  such  a  case,  whether  the  party's  suffer- 
ing was  real  or  feigned  was  a  question  for 
the  jury.  Houston  &*  T.  C.  R.  Co.  v.  Shafer, 
6  Am.  Sr'  Eng.  R.  Cas.  421,  54  Te.v.  641.—  Ap- 
proved in  Texas  &  P.  R.  Co.  v.  Barr^yn, 
78  Tex.  421. 

But  complaints  made  which  are  so  far 
detached  from  the  occurrence  as  to  admit 
of  deliberate  design,  and  of  their  being  the 
product  of  a  calculating  policy  on  the  part 

*  See  also  ante,  1G6> 


of  the  complainant,  cannot  properly  be  re- 
garded as  part  of  the  resgestic.  A'ennedj'  v. 
Rochester  City  Sm  B.  R.  Co.,  130  A'.  )'.  654, 
mem.,;^  Silv.  App.  591,  29  A'.  E.  Rep.  141,  41 
A^.  Y.  S.  R.  329;  reversing  54  Jlun  183,  26 
A^.   Y.  S.  R.  871,  7  A'.   ]'.  Supp.  221. 

And  such  complaints  are  not  competent 
when  made  after  suit  for  such  injuries. 
International  &'  G.  A'.  A'.  Co.  v.  K'uehn.  - 
Tex.  Civ.  App.  210,  21  S.   W.  Rep.  58. 

It  is  errcjr  to  permit  plaintiff  to  pnnc 
that  he  was  examined  by  ;i  doctor  eight 
months  after  the  accident  for  the  purpose 
of  determining  his  condition  ;  and  to  all  nv 
the  doctor  to  testify  that  the  pl.;intilT  com- 
plained more  or  less  of  pain  when  he 
pressed  him  about  the  neck,  or  when  he  at- 
tempted to  move  his  head,  and  that  when 
he  pressed  upon  his  head  it  caused  pain, 
and  plaintill  "winced,  twisted,  and  tried  to 
get  away."  Held,  that  the  court  erred  in 
admitting  this  testimotiy.  Mosher  v.  A'wi'- 
sell,44Hun  {jV.  Y.)  12.— Expl.mning  Ha- 
genlocher V.  Coney  Island  &  B.  R.  Co., 
99  N.  Y.  136. — Followed  in  Crawford  v. 
Delaware,  L.  &  W.  R.  Co.,  23  J.  &  S.  (N.  Y.) 
255. 

VII.   PAEOL  EVIDENCE   TO  VART  A  WRIT- 
ING. 

178.  In  s'ciieral. — (i)  Contracts, gener- 
ally.— Declarations,  representations,  and  ex- 
pressions of  opinion,  which  precede,  but  do 
not  enter  into  or  form  a  part  of,  the  contract 
as  finally  consummated,  furnish  no  ground 
for  the  recovery  of  damages  to  a  party  de- 
ceived or  niisled  by  them  ;  for  it  is  his  own 
folly  to  rely  on  them  when  tliey  are  not 
embodied  in  and  made  a  part  of  the  con- 
tract. Wooters  v.  International  &>  G.  X. 
R.  Co.,  4  Am.  &•  Eng.  R.  Cas.  100,  i;4  7,-.i . 
294.  Humphreys  v.  AV7f  ]'orh,  L.  K.  &^  J! '. 
A'.  Co.,  43  Am.  <5r-  Eng.  R.  Cas.  700,  121  X. 
Y.  435,  24  A'.  E.  Rep.  695,  31  A^.  Y.  S.  R. 
299. 

Although  upon  the  face  of  their  written 
contract  the  relations  between  the  company 
and  M.  appeared  to  be  that  of  employer 
and  independent  contractor,  yet  it  was 
competent  to  prove  by  parol  evidence  that 
their  relation  was  in  fact  that  of  master 
and  servant.  Poiuell  v.  Virginia  Constr. 
Co.,  88  Tenn.  692,  13  S.  IV.  Rep.  691. 

S.  had  established  a  mechanic's  lien  for 
certain  ties  furnished  a  railroad  company, 
and  afterwards  brought  suit  against  the  les- 


EVIDENCE,   IT.S. 


475 


see  of  the  road  for  certain  other  ties  which 
he  claimed  were  not  included  in  the  fonncr 
judgment.  Upon  the  issue  of  the  owner- 
ship of  the  lies  by  the  company — //(Vi/,  com- 
petent to  show  by  the  eiiyiiiecr  that  S. 
delivered  other  tics  than  those  embraced 
in  iiis  estimate.     Smyth  v.  Ward,  ^b  Iowa 

339- 

Where  a  written  contract  of  shipment  re- 
quired notice  of  a  claim  for  damages  to  be 
given  at  the  place  of  destination,  defendant 
was  properly  allowed  to  show  by  verbal 
testimony  that  defendant's  line  of  railway 
ended  at  an  intermediate  point,  and  that 
from  there  to  the  point  of  destination  the 
callle  were  carried  by  a  connecting  line. 
St.  Loin's,  A.  Sf  'J'.  K.  Co.  V.  Turner,  i  Tex. 
Civ.  App.  625,*  20  5.  \V.  Rep.  1008. 

Where  a  bond  obligated  one  of  the  par- 
ties, for  an  agreed  consideration,  to  convey 
to  the  other  a  right  of  way  for  a  railroad 
"  as  it  shall  be  laid  out  " — held,  that  in  the 
absence  of  fraud  or  mistake,  parol  evidence 
was  not  admissible  to  show  that  the  con- 
tract contemplated  a  line  already  estab- 
lished at  the  time  of  the  execution  of  the 
instrument.  Apple^^ate  v.  Biirliiti^ton  &'  S. 
W.  K.  Co.,  41  lo'H'a  214. 

(2)  Contracts  of  subscription.  —  Parol  evi- 
dence is  not  admissible  10  vary  a  written 
contract  for  subscriptions  to  railway  stock. 
Johnson  v.  Pensacola  &^  G.  7\'.  Co.,  9  F/a.  299. 
Connecticut  &^  P.  R.  R.  Co.  v.  Bailey,  24  17. 
465. 

As  by  showing  that  the  subscrii»tion  was 
merely  colorable.  J^ownie  v.  White,  12 
Wis.  176.  Kaiiffnian  v.  liar  stock,  31  loioa 
472. 

Parol  evidence  of  representations  of  an 
agent  soliciting  subscri[)tions  to  stock,  to 
the  ('fFcct  that  the  road  should  be  built  in  a 
reit;iin  place,  cannot  be  admitted  to  vary 
the  terms  of  a  written  subscription,  es- 
pecially where  the  articles  of  association 
leave  the  location  of  the  road  to  the  discre- 
tion of  the  directors.  Johnson  v.  Crawfords- 
ville,  F.,  K.  &^  Ft.  W.  R.  Co.,  II  Ind.  280. 

A  written  subscription  to  corporate  stock, 
and  a  deed  conveying  land  to  the  corpora- 
tion in  payment  of  such  subscription,  con- 
stitute the  entire  contract  between  the 
parties,  and  its  terms  cannot  be  varied  by 
any  p^irol  agreement  or  negotiations  which 
accompanied  or  preceded  the  making  of  it. 

*  Parol  evidence  to  vary  terms  of  bill  of  lad- 
ing, see  jiote,  40  Am.  &  Eng.  R.  Cas.  go. 


Cincinnati,  U,  &»  Ft.  W.  R.  Co.  v.  Pearcc, 
28  Ind.  502. 

Where  individuals  subscribe  to  the  capital 
stock  of  a  railroad  to  secure  an  extension, 
the  c(jmpany  agreeing  tcj  issue  to  sucii  sub- 
scril)ers  its  fust  mortgage  bojids  to  an 
amount  equal  to  the  subscriptions,  the  lime 
for  tiic  delivery  of  the  bonds  is  when  the 
extension  is  completed,  and  it  is  not  com- 
petent to  prove  by  parol  that  the  time  for 
delivery  was  when  the  subscriptions  were 
paid.  San  Antonio  &•  A.  P.  R.  Co.  v.  Piisch, 
(Tex.  Civ.  App.)  21  S.  W.  Rep.  164. 

(3)  Tickets,  passes,  etc.  —  Tiie  fact  that  a 
passenger  bought  a  ticket  over  several  lines 
of  road,  with  coupons  attached,  may  be 
shown  by  parol,  the  contents  of  the  ticket 
not  being  involved.  Central  R.  Co.  v.  Woljf, 
74  Ga.  664.  — FoiJ.uwiNi;  Henderson  v.  Cen- 
tral R.  Co.,  ■]i  Ga.  718. 

The  ticket  issued  to  a  passenger  for  his 
passage  from  New  York  to  San  Francisco, 
does  not  preclude  the  party  from  showing 
by  parol  testimony  a  contract  for  such  trans- 
portation. \'an  Busk  irk  v  Roberts,  31  N. 
y.  661. — Following  Quimby  v.  Vander- 
bilt,  17  N.  Y.  306. 

A  printed  provision  upon  the  back  of  a 
ticket  or  a  pass,  not  signed  by  the  person 
who  is  alleged  to  be  bound  by  it,  can  hardly 
be  said  to  be  a  written  contract,  wliich  can 
only  be  altered  by  the  evidence  of  two  wit- 
nesses, or  their  equivalent.  Baush  v.  Cam- 
den (S»  A.  R.  Co.,  18  Phila.  (Pa.)  392;  af- 
firnied  by  an  equally  divided  court  in  28  An:. 
&>  Eng.  R.  Cas.  142,  7  All.  Rep.  731. 

The  contract  between  a  passenger  and  a 
sleeping-car  company  is  made  u[)  by  the 
ordinary  transportation  ticket,  and  the  rules 
and  regulations  of  the  company,  and  not  by 
a  "berth  check  "  which  the  passenger  may 
receive  from  a  conductor  upon  surrender- 
ing his  ticket.  Therefore,  where  a  dispute 
arises  as  to  what  berth  the  passenger  is  en- 
titled to,  the  "  berth  check  "  may  be  con- 
tradicted by  parol  evidence.  Mann  Boudoir 
Car  Co.  V.  Dupre,  54  Fed.  Rep.  646,  1 3  U.  S. 
App.  183.4  C.  C.  A.  540.— Quoting  New 
York,  L.  E.  &  W.  R.  Co.  v.  Winter,  143  U. 
S.  60,  12  Sup.  Ct.  Rep.  356. 

(4)  Records  anil  proceedittgs  at  directors' 
vteeti/^'-s.— When  there  is  no  ambiguity  in  a 
recorded  vote  of  the  director's  of  a  corpora- 
tion, parol  evidence  of  the  understanding  of 
a  maiority  of  the  directors  as  to  its  meaning 
or  effect  is  not  admissible.  Peterborough  R. 
Co.  v.  Wood,  61  N.  H.  418. 
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Testimony  by  ii  witness  that  lie  became 
booklccepcr  for  a  corporation  at  a  time 
wiicii  it  had  no  minute  book,  thiit  he  wrote 
up,  in  a  certain  booli,  minutes  of  meetings 
of  directors,  purporting  to  have  l)eeii  iieid 
in  previous  years,  from  memoranda  and  dic- 
tation furnislied  jjy  tlic  president,  ami  tiiat 
lie  did  not  iitiow  of  such  meeiings,  though 
lie  would  liave  known  of  tlicm  if  they  were 
lieid,  and  was  satisfied  that  they  were  not 
held,  is  not  admissiljle  to  rebut,  when  ofTcred 
by  tile  cor|)orati()n,  evidetice  from  the  book 
wiiicli  is  identitied  by  the  corjioration's 
secretary  as  the  only  book  in  which  records 
of  the  directors'  meetings  are  kej)!,  of  what 
purports  to  be  a  record  of  a  certain  meeting 
of  the  directors.  MclUtenny  v.  Bins.Zo  Tex. 
I,  13. V.  \V.  h'e/>.  655. 

170.  or  «*oiit«>niporaiu>oiis  oral 
«Krceineiit. — While  it  is  a  rule  of  la'"  that 
in  the  interpretation  of  a  written  instru- 
ment the  court  is  permitted  to  place  itself 
in  the  situation  f)f  the  contracting  parties  at 
the  time  of  its  execution,  and  to  consider 
the  occasion  which  gave  rise  to  it,  the  rela- 
tive position  of  the  parties,  and  the  obvious 
design  they  intended  to  accomplish,  this 
rule  cannot  be  so  extended  as  to  supple- 
ment the  writing  with  proof  of  a  contem- 
poraneous oral  agreement,  which  changes 
its  meaning.  Tennessee  &•  C.  K.  Co.  v.  luxsi 
Ala.  R.  Co.,  73  Ala.  426.  St.  Vrain  Stone 
Co.  V.  Denver,  U.  &•  P.  R.  Co.,  18  Colo.  211, 
32  Pac.  Rep.  S27.  Griswold  v.  Seltginan,  4 
Am.  &>  Eng.  R.  Cas.  371,  72  Mo.  no.  Ex- 
haust Ventilator  Co.  v.  Chicago,  M.  &•  St. 
P.  R.  Co.,  69  Wis.  454,  34  'n.  IV.  Rep. 
509. 

Where  by  the  terms  of  a  written  agree- 
ment of  .compromise  of  a  pending  suit 
against  a  town, on  bonds  issued  and  delivered 
bv  it  to  a  railroad  corporation,  as  security 
for  stock  subscribed  by  the  town,  and  by  the 
railroad  corporation  assigned  to  tlie  plaintiff, 
a  judgment  for  a  specified  amount,  which 
was  less  than  the  face  of  the  bonds,  was  to 
be  taken  by  the  plaintiff  in  full  satisfaction 
of  the  bonds,  and  no  mention  was  made  in 
such  agreement  of  the  stock  for  the  security 
of  which  the  bonds  were  issued,  a  contem- 
poraneous oral  agreement  to  the  effect  that 
the  town,  as  a  part  of  the  consideration 
moving  the  plaintiff  to  make  the  compro- 
mise, was  also  to  transfer  to  the  plaintiff 
stock  in  the  railroad  corporation  amount- 
ing to  $8000,  would  vary  and  add  an  impor- 
tant term  to  the  written  contract,  which  the 


law  does  not  allow.  Mobile  Hank  v.  Mobile 
Sf  O.  R.  Co.,  6y  Ala.  305. 

Where  C.  executed  a  written  contract  to  a 
railway  cotnpany  whereby  he  relinquished 
to  the  company  a  rigiit  of  wi.y  of  100  feet 
in  width  (jvcr  liis  land.  U|)oii  the  coll.^i(lera- 
tion  that  the  company  would  commence 
and  co!ii[jlele  its  road  in  one  year  from  tiie 
date  of  the  contract, and  i  1  an  acti(Mi  there- 
after brought  by  C.  agai.ist  the  comiiany 
for  damages  sustained  byK.-ason  of  the  con- 
struction (jf  llie  roail  over  such  right  of 
way,  a  contemporaneous  parol  agreement 
was  offered  by  C.  that  the  company  furilicr 
agreed,  as  consideration  for  such  right  of 
way,  to  give  him  an  annual  pass  for  life  over 
its  road, and  make  him  a  deduction  of  %\o 
on  each  car  shipped  by  him  thereon,  and  on 
failure  to  comply  with  these  conditions  to 
permit  him  to  retain  his  claim  for  damages 
— held,  the  evidence  was  inadmissible,  as  it 
would  have  enlarged  the  written  contract, 
and  varied  materially  its  terms.  Cornell  v. 
St.  Louis,  K.  6r>  .1.  R.  Co.,  25  Kan.  613. 
Hoffman  v.  Bloonisburg  &•  .^.  R.  Co.,  \-i7  Pa. 
St.  174,  z-j  Atl.  Rep.  564.— Quoting  North 
&  W.  Branch  R.  Co.  v.  Swank,  105  Pa.  St. 
561 ;  Pennsylvania  R.  Co.  v.  Shay,  82  Pa. 
St.  198. 

180.  Merger  «f  verbal  Into  writ- 
ten affreenient.*  — All  antecedent  and 
contemporaneous  oral  agreements  of  the 
parties  are  conclusively  '  presumca  to  be 
merged  in  a  written  contract  covering  the 
subject-matter,  when  one  is  made.  This 
presumption  is  applicable  to  the  contracts 
of  carriers.  Pennsylvania  Co.  v.  Clark.  2 
Ind.  App.  146,  27  A'.  E.  Rep.  586.  Turner 
v.  .SV.  Louis  &•  S.  F.  R.  Co.,  20  Mo.  Ap/>. 
632.  Teebay  v.  Manchester,  S.  &^  L.  R.  Co., 
L.  R.  24  Ch.  D.  572,  52  L.J.  Ch.  613,  48  L. 
T.  808,  3t    \V.  R.  739. 

In  an  action  against  a  company,  by  the 
assignee  <jf  a  certificate  issued  by  its  engi- 
neer to  a  contractor  for  work  done  on  the 
road,  proof  of  an  oral  agreement  between 
tlie  contractor  and  the  engineer,  to  the 
effect  that  the  certificate  should  be  used  in 
paying  a  debt  due  from  the  contractor  to  a 
stockholder,  who  was  indebted  to  the  rail- 
road company,  is  not  admissible  for  the  de- 
fendant. If  such  an  agreement  was  made 
after  the  issue  and  delivery  of  the  certificate. 


*  Carriers  of  live  stock.  Merger  of  oral  and 
written  contracts,  see  55  Am.  &  E.\G.  R.  Cas. 
324,  abstr. 
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it  is  witliout  consideration  ;  if  made  before 
tlu-  issue  and  delivery  cjf  tiie  ceriilkate,  and 
as  an  induceinoni  to  its  issue,  its  clTc-ct  is 
t(j  \ary  liie  icrins  of  the  ccrtilicati-.  .l/ii- 
Ihiiitii  &^  M.  J\.  A'.   Co.  V.  Siiii/ort/,  36  .l/a. 

703- 

When  a  freit,ditcr  acting  as  a  common 
carrier  contracts  in  writing  to  transport 
perishable  i;oods  across  tiie  country,  and 
the  goods  become  injured  by  frost,  liis  lia- 
biliiv  must  1)0  measured  by  the  written 
contiact.  Evidence  of  previous  conversa- 
tions and  negotiations  of  tiie  parties  lead- 
ing up  to  tlie  contract  cannot  be  considered 
r ).-  iic  purpose  of  altering  its  terms.  Oirr 
V.  Sc/iii/rr,  15  Co/t>.  48,  24  /'lu:  l'ff>.  .S73. 

A.  entered  into  a  verbal  contract  with  a 
company  in  regard  to  the  carriage  of  livc- 
stDCJj,  whereby  the  latter  agreed  to  allow 
him  the  usual  rebates  in  freight.  Subse- 
quently, upon  the  shipment  of  each  car-load 
a  liill  of  lading  was  delivered  containing  no 
stipulations  for  such  rebates.  In  an  action 
by  A.  against  the  company  to  recover  the 
amount  of  the  rebates  —  hdd,  that  ()lain- 
tilT  could  not  establish  by  parol  cvifience 
the  fact  that  it  was  the  intention  of  the 
parties  that  tlie  bill  of  lading  should  oper- 
ate only  as  regards  the  liability  of  the  com- 
pany, and  that  as  to  all  other  matters  tlie 
written  contracts  were  subject  to  and  con- 
trolled by  tlie  previous  par  1  agreement ; 
and  that,  therefore,  the  plaiiitilT  was  not 
entitled  to  recover  the  rebates.  Hopkinsv, 
St.  Louis  &-  S.  F.  A\  Co.,  16  //;//.  &-  Eng.  R. 
Ciis.  126,  2()  A'a/t.  544. — Rkvikwei)  in  Mc- 
Absher  v,  Richmond  &  D.  R.  Co.,  108  N, 
Car.  344. 

181.  Of  fiub.scqticiit  oral  ajfrt'c- 
luuiit. — A  stipulation  in  an  agreement  for 
the  carriage  of  a  mare,  that  the  damages  re- 
coverable for  the  carrier's  negligence  shall 
be  limited  to  a  specified  sum,  may  be  waived 
by  the  parties,  and  it  is  not  error  in  an 
action  for  damages  to  jiermit  the  introduc- 
tion of  testimony  tending  to  prove  a  sub- 
sequent agreement  by  the  company  to  pay 
a  larger  sum  in  settlement  of  the  plaintilT's 
claim.  Chicago  5^  E.  I.  A\  Co.  v.  Kataen- 
bach,  38  Am.d^  Eng.  R.  Cas.  375,  1 18  Ind. 
174.  20  A^.  E.  Rep.  709. 

Evidence  of  conversations  between  the 
plaintifTs  and  the  agent  of  the  defendant  is 
admissible  to  prove  that  a  written  contract 
for  transportation  was  abandoned,  and  that 
the  cattle  were  shipped  under  a  parol  con- 
tract" subsequently  made.      Toledo,  St.   L. 


&-  A'.  C.  R.  Co.  V.  Levy,  127  Ind.  16S,  26  N. 
E.  Rep.  773- 

Where  the  plaiiitilT  performed  hibor  on  a 
railroad,  under  a  written  contract,  wliic  h  he 
was  induced  to  sign  on  account  of  an  oral 
agreement  made  at  the' same  time,  wliicii 
provided  that  certain  kinds  of  eaith-work 
should  be  measured  and  paid  for  as  loose 
rock,  and  this  oral  agreement  was  subse- 
r(ucntlv  .  dopted  and  a<:ted  ujion  by  the  par- 
ties— //tY//.'(i)  the  subsecjuent  adoption  of 
the  oral  C(jnteniporaneous  agreement  placed 
i'    ipon  the   same  footing    in  respect  to  the 

:itteii  contract  ,is  if  it  were  a  new  .  nd 
indepen''<'nt  agreement  ;  (2;  that  it  was  a 
sullicient  '■onsideration  for  the  new  promise, 
tluu  the  party  claiming  the  benclit  of  it 
consented  to  complete  the  business  in  faith 
of  it;  (31  that  whether  there  had  been  such 
an  agreement  aiul  adoption  of  it  were  ques- 
tions for  the  jury,  as  bearing  on  which  the 
oral  agreement  and  the  extra  allowance  by 
the  defendant  under  it  were  legally  admis- 
sible in  evidence.  Courteiiay  v.  Eiill:)\  65 
Me.  156. 

W.  received  §70  from  a  ciMiipany  under  a 
written  agreement  that  it  should  be  applied 
fjn  any  judgment  for  damages  he  might 
recover  in  an  action  then  pending  for  the 
condemnation  of  a  portion  of  his  land  for 
the  use  of  the  company  as  a  track  for  its 
railroad.  Judgment  was  afterwards  entered 
by  consent  for  %\  50  damages,  and  $50  costs, 
in  favor  of  W.,  which  was  paid  and  tiie  land 
condemned  to  the  company's  use.  Lhtd, 
that  W.  might  defend  in  an  action  after- 
wards brought  against  him  by  the  company 
to  recover  said  sum  of  S70,  as  over[)aid  by 
mistake,  by  alleging  and  proving  tliat  said 
judgment  was  entered  in  pursuance  of  a 
subsequent  parol  agreement  by  which  he 
was  to  receive  the  amount  of  such  judg- 
ment in  addition  to  said  sum  of  S70  pre- 
viously received  by  him  under  the  written 
contract.  Oregonian  R.  Co.  v.  Wright,  10 
Or  eg.  162. 

The  subcontractors  for  the  masonry  of  a 
portion  of  a  railroad  executed  a  written 
contract  by  which  it  was  stipulated  that  the 
masonry  should  be  the  same  as  the  masonry 
between  I.  &  M.,  which  was  cf)nsidered 
second  class.  The  contract  sjiecified  the 
prices  for  second  class  and  box-culvert 
masonry,  but  of  no  other  class,  and  provided 
that  the  work  should  be  done  as  "  directed 
by  the  chief  engineer  "  of  the  railway,  and 
should   be  "  paid   for  as  estimated  by  the 
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engineer  in  charge  during  the  month." 
Masonry  of  a  higher  grade  and  chiss  was 
required  by  the  engineer  than  was  contem- 
plated by  the  parties,  and  for  which  no  price 
was  lixed.  Plaintiff  alleged  that  whci  this 
exigency  arose  the  contractors  instructed 
the  subcontractor  that  the  woric  could  be 
done  as  directed  by  the  engineer,  and  tliat 
they  wouhJ  pay  him  what  it  was  reasonably 
worth.  //t'A/,  that  the  subcontractor  might 
prove,  by  parol,  the  new  and  distinct  agree- 
ment subsequent  to  the  contract  under  seal, 
whereby  upon  a  new  consideration  the 
ori'jinal  agreement  was  changed,  and  lie 
agii;ed  to  do  additional  work,  or  tiie  same 
work  in  a  diflerent  manner,  but  that  the 
sr:aled  instrument  contained  the  agreement 
of  the  parties  so  far  as  it  had  not  been 
modified  by  the  subsequent  parol  contract. 
McCauley  v.  Keller,  40  Am.  ^Eng.  R.  Cis. 
509,  130  Pit.  Si.  53,  18  A/l.  Rep.  607. 

182.  To  explain  luteiit  iiiiibij;'iiity. 
— Where  a  promissory  note  is  given  for  the 
privilege  of  advertising  in  one  panel  of  each 
of  fifteen  street-cars,  but  there  is  nothing  to 
show  how  the  privilege  is  to  be  enjoyed,  as 
to  who  should  determine  the  design  or  form 
of  the  advertisements  put  up,  or  who  should 
select  the  particular  panels  in  eacli  car, 
there  is  a  latent  ambiguity,  and  parol  evi- 
dence is  admissible  to  explain  it.  Chase  ". 
Senn,  7  A'.   Y.  Siipp.  65. 

It  is  not  error  to  admit  testimony  as  to 
the  consideration  recited  in  a  written  con- 
tract of  shipment  explaining  that  the  lower 
rate  of  freight  mentioned  as  the  considera- 
tion of  said  contract  was  the  regular  rate 
charged  all  persons  according  to  the  num- 
ber and  quality  6f  the  cars,  distance  to  be 
transported,  etc.;  this  testimony  docs  not 
vary  or  contradict  the  written  contract,  but 
merely  explains  an  ambiguity  in  it.  Cross, 
Ri-ieiver,  v.  Graves,  4  Tex.  App.  (Civ.  Cas.) 
149.  16  .S".    IV.  Rep.  102. 

When  the  description  in  a  deed  refers  to 
two  or  more  objects,  parol  evidence  is  ad- 
missible to  show  which  object  was  meant. 
Wead  v.  St.  Johnsbury  &^  L.  C.  R.  Co.,  64 
V/.  52,  24  A/l.  Rep.  361. 

Where  a  carrier's  receipt  for  good.'  re- 
ceived contains  the  words  "  Care  R.  R.  Agt., 
Callahan,"  the  words  being  ambiguous,  pa- 
rol evidence  is  admissible  to  explain  them — 
i.  e..  to  show  that  the  words  meant  tliat  the 
goods  were  to  be  delivered  to  the  agent  of 
another  road  at  Callahan.    Savanna/t,  F.  &• 


VV.  R.  Co.  V.  Collins,  77  Ga.  376,  4  Am.  St. 
Rep.  87,  3  .S'.  /:.  Rep.  416. 

Where  a  superintendent  sends  a  dispatch 
to  a  conductor,  which  is  ambiguous  or  sus- 
ceptible of  more  than  one  meaning,  it  is  to 
be  construed  by  what  it  meant  to  the  con- 
ductor viewed  in  the  light  of  surrounding 
circumstances,  and  not  what  the  superin- 
tendent meant  in  sending  it.  Therefore 
evidence  of  the  meaning  of  the  superin- 
tendent is  incompetent.  Locke  v.  Sioux 
City  &^  P.  R.  Co.,  46  Iowa  109. 

Where  goods  are  shipped  by  express,  ad- 
dressed to  a  consignee  on  tlie  line  of  a  con- 
necting express  company,  which  is  named 
in  the  shipping  address,  and  marked 
C.  O.  D.,  parol  evidence  is  admissible  to 
explain  the  letters  C.  O.  D.,  but  not  as  to 
other  partG  of  the  address,  which  were 
familiar,  and  had  a  well-defined  meaning 
and  not  of  technical  use.  Collcnder  \.Dins- 
tiiore,  55  N.  V.  200;  reversiiiii  (i\  Barb.  457. 

When  there  is  no  ambiguity  in  the  lan- 
guage of  a  city  ordinance,  parol  evidence 
will  not  be  heard  as  to  representations  made 
prior  to  its  passage,  or  as  to  the  actual  in- 
tention or  understanding  of  those  l)y  whom 
it  was  passed,  there  being  no  question  of 
fraud  or  mistake  involved.  State  ex  rel.v. 
Paris  R.  Co.,  55  Tex.  76. 

A  blaTik  receipt  of  the  United  States  Ex- 
press Co.  for  goods  to  be  forwarded,  was 
changed  by  erasing  thf  words  "  United 
States,"  and  inserting  over  the  same  the 
word  "  Adams,"  and  signed  by  the  agent  of 
the  Adams  Express  Co.,  which  company  re- 
ceived the  goods  described  in  the  receipt; 
but  the  clause  in  tlie  receipt  as  to  the  limi- 
tation of  the  company's  liability  was  left 
unchanged,  so  that  it  read,  "the  Unitt-ti 
States  Express  Co.  are  not  to  be  held 
liable,''  etc.  Held,  that  the  law,  in  the  ab- 
sence of  proof  dehors  the  receipt,  would  not 
determine  whether  such  limitation  clause 
related  to  the  Adams  or  the  United  States 
Express  Co.,  and  that  the  true  intent  of  the 
parties  giving  or  receiving  such  receipt 
must  be  determined  from  circumstances  to 
be  proved.  Adams  Exp.  Co.  v.  Boskou<itz, 
16  Am.  <S-  Eng.  R.  Cas.  102,  107  ///.  660. 

R.,  the  president  of  a  railroad  company, 
signs  his  name,  without  any  addition,  to  a 
due  bill,  acknowledging  that  there  is  due  to 
S.  &  S.  $484,  in  full  of  labor  performed  on 
cottage  lot  of  the  railroad  company.  It 
being  uncertain  on  the  face  of  the  note 
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whether  the  labor  was  performed  for  R.  or 
the  company,  parol  evidence  is  admissible 
to  ascertain  that  fact.  Richmond,  F.  &*  P. 
K.  Co.  V.  Sneati,  19  Graft.  (I 'a.)  354. 

Plaintiff's  agent  at  Graveniiurst  shipped 
two  car-loads  of  shingles  on  the  defend- 
ants' cars.  The  shipping  bill  was  in  the 
usual  form,  and  requested  the  defendants 
to  receive  the  under-mentioned  property, 
etc., addressed  to  N.  Dyment  (the  plaintiff), 
Wyoming,  to  be  sent  subject  to  their  tariff, 
etc.  Then,  in  the  appropriate  columns, 
followed  the  description  of  a  car-load  of 
shingles,  giving  the  number  of  the  car,  etc. 
Then  under  this  were  the  words,  "  To  Henry 
James  Mitchell,"  and  then  another  car-load 
of  shingles  was  described.  Parol  evidence 
was  admitted  at  the  trial  to  show  that  the 
meaning  of  the  shipping  bill  was  tlwit  the 
first-named  car-load  was  to  go  to  the  plain- 
tiff at  Wyoming,  and  the  other  to  Henry 
James,  at  Mitchell,  and  that  the  agent  so 
told  the  defendants'  station  agent  when 
shipping  the  goods.  He/ti,  that  the  evi- 
dence was  properly  admitted.  Dyment  v. 
Northern  &*  N.   W.  R.  Co.,  11  Ont.  343. 

is;?.  Where  written  instriinicnt  is 
not  SI  complete  contract.— A  contract 
which  is  not  required  by  statute  to  be  in 
writing  may  be  partly  expressed  in  writing 
and  partly  in  an  unwritten  understanding 
between  the  parties;  and  if  so,  such  under- 
standing may  be  proved  by  parol.  St.  Lout's, 
L.  d^  if.  R.  Co.  v.  Maiidox,  \Z  Kan.  546. 
Fischer  v.  Merchants'  Dispatch  Transp.  Co., 
13  Mo.  App.  133.  McCotier  v.  Hooker,  8  N. 
Y.  497.  Terry  v.  Danville,  M.  6-  S.  IV.  R. 
Co.,  91  A^.  Car.  236. 

When  some  of  the  writmgs  fixing  the 
terms  of  a  contract  are  lost,  testimony  as 
to  how  the  parties  themselves  interpreted, 
acted  on,  and  treated  the  contract  while  the 
business  was  in  progress,  may  be  looked  to, 
in  co.inection  with  other  evidence,  to  ascer- 
tain its  terms  and  meaning.  Georgia  R.  &• 
B.  Co.  V.  Smith,  40  A»t.  &•  Fng.  R.  Cas. 
123,  83  Ga.  626,  10  .v.  E.  Rep.  235. 

Where,  in  a  special  contract  in  writing 
between  a  common  carrier  "nd  a  shipper  of 
live  stock,  the  amount  of  Ire'ciht  charge  is 
left  blank,  the  blank  .nay  be  filled  by  parol 
evidence  showing  the  actual  amount  con- 
tracted for  and  paid  by  the  shipper.  Geort^ia 
R.  <&-  n.  Co.  v.  Reid,  55  Am.  &>  Eng.  R. 
Cas.  363,  91  Ga.  yrj,  17  S.  E.  Rep.  934. 
Maipas  v.  London  &>  S.-  W.  R.  Co.,  14  IV. 
R.  291,-12  Jur.  N.  S.  271,  13  L.  T.  710,  35 


L.J.  C.  P.  166,  I  //.  6-  R.  227,  L.  R.  I  C.  P. 

336. 

Parol  evidence  is  admissible  to  show  that 
a  railway  company  has  agreed  to  carry 
cattle  to  a  station  beyond  that  mentioned  in 
tlie  C(msignment  note  signed  by  the  shipper 
without  noticing  its  contents.  Maipas  v. 
London  6^  S.-  IV.  R.  Co.,  L.  R.  i  C.  P.  336, 
I  H.  &•  R.  227,  \2  Jur.  N.  S.  271,  35  L.  /.  C. 
P.  166,  14  W.  R.  391,  13  L.  T.  710. 

Where  a  deed  simply  conveys  a  right  of 
way,  without  specifying  its  width,  parol 
evidence  is  admissible  to  show  that  the  deed 
was  intended  only  to  convey  a  strip  forty 
feet  wide,  though  the  statute  provides  that 
companies  may  take  one  hundred  feet  for  a 
right  of  way.  Indianapolis  6-»  V.  R.  Co.  v. 
Reynolds,  116  Ind.  356,  19  X.  E.  Rep.  141. 
Indianapolis  &^  V.  R.  Co.  v.  Lewis,  1 1 9  I  tut. 
218,  21  ^V.  E.  Rep.  660. 

W' here  a  letter  is  not  intended  to  contain 
a  complete  statement  of  the  agreement  or 
understanding  between  the  parties,  but  is 
made  the  basis  of  a  more  specific  oral 
agreement,  this  specific  agreement  can  be 
proved  by  oral  testimony  without  violating 
the  rule  of  evidence  applicable  to  cases 
where  the  parties  have  reduced  their  agree- 
ment to  writing.  New  York,  L.  E.  <S-»  IV. 
R.  Co.  V.  Carhart,  i  N.  Y.  S.  R.  426,  40 
Hun  639,  mem.  Smith  v.  Detroit,  II.  &'  S, 
IV.  R.  Co.,  22  Am.  &^  Eng.  R.  Cas.  9,  56 
Mich.  529,  23  N.  IV.  Rep.  208. 

A  written  contract  was  entered  into  to 
build  a  bridge  which  was  not  described. 
Held,  that  it  might  be  sliown  by  panil  that 
at  the  time  of  the  contract  the  parties  re- 
ferred to  a  plan  or  draft  of  a  bridge  then  in 
existence.  Sandford  v.  Newark  &»  H.  R. 
Co.,  37  N./.  L.I. 

Wliere  a  contractor  and  a  subcontractor, 
for  the  grading  of  certain  sections  of  a  rail- 
road, undertook  to  reduce  the  contracts 
between  them  to  writitig,  using  the  printed 
forms  of  the  railroad  company,  and  the 
draftsmen  filled  up  the  forms  so  unskil- 
fully that  the  one  contract  expressly  pur- 
ported to  be  between  the  contractor  and 
subcontractor  of  the  one  part  and  the  rail- 
road company  of  the  other  part,  and  both 
contracts  stipulate.:  tliat  the  payment  of 
the  price  of  the  work  to  be  done  by  the 
subcontractor  should  be  made  by  the  com- 
pany, the  railroad  company  being  no  party 
to  the  transactions,  and  contained  no  obli- 
'  gation  on  the  part  of  the  contr.ictor  to  the 
subcontractor,  in  an  action  at  law  by  the 
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subcontractor  against  the  contractor  on  the 
contracts  as  oral — //f/i/,  that  the  writings 
were  incomplete,  but  might  be  looked  to  in 
connection  with  the  parol  testimony  to 
ascertMin  what  the  contracts  were.  Smith 
V.  O'Donncll,  8  Lra  {Tcnn.)  468. 

1 84.  T«»  show  real  consideration.— 
Where  a  bill  is  filed  to  reform  the  num- 
bers of  land  in  a  deed  conveying  a  right  of 
way  to  a  railway,  it  is  not  permissible  for 
the  (lefendaiit,  by  his  cross-bill,  by  way  of 
defense,  to  prove  a  contemporaneous  parol 
agreement,  adding  to  or  changing  the  con- 
sideration expressed  in  the  deed.  Alalhiina 
MidLuid  R.  Co.  V.  Bro7vn,  98  Ala.  647,  13 
So.  Ju-/>.  70. 

Where  a  landowner  deeds  a  company  a 
right  of  way,  in  the  event  that  the  n^ad 
should  pass  through  his  lands,  parol  evi- 
dence is  not  admissible  to  vary  the  absolute 
terms  of  the  deed,  by  showing  that  the  con- 
veyance was  on  the  condition  that  the  road 
pass  over  a  particular  portion  of  the  land. 
Biirch  v.  Aiiifusta,  G.  ^  S.  R.  Co.,  So  Ga. 
296,  4  S.  E.  Rep.  850. 

Under  a  provision  in  a  deed  granting  a 
right  of  way  in  consideration  of  the  "  benefit 
to  be  derived  from  the  building  of  the  road 
and  one  dollar  pc  ia,"  the  grantor  may  show 
by  i-arol  evidence  that  the  real  considera- 
tion was  a  promise  by  the  company  to  build 
a  depot  on  the  land.  Louisville,  St.  L.  &* 
T.  R.  Co.  V.  lYeafus.  93  A>.  53.  18  S.  W.  Rep. 
1030. 

In  an  action  against  a  company  by  the 
assignee  of  a  certificate  issued  by  its  en- 
gineer to  a  contractor,  evidence  of  an  oral 
agreement  betwec::  the  contractor  and  en- 
gineer, to  the  eflect  that  the  certificate 
sh(jii!d  be  used  in  payment  of  a  debt  due 
from  the  contractor  to  a  certain  stockholder 
who  was  indebted  to  the  company,  is  not 
admissible  for  the  defendant.  Alabanui  &> 
M.  R.  R.  Co.  v.  Siinford,  36  Ala.  703. 

A  bill  of  lading  is  on\y  prima  /acie  evi- 
dence that  Uie  freight  rate  named  therein  is 
a  special  or  reduced  rate ;  and  as  between 
the  parties  it  is  open  to  explanation,  and  is 
impeachable  by  parol  evidence  for  error, 
mi. take,  or  false  statement.  McFadilfit  v. 
Missouri  l\xc.  R.  Co.,  30  Am.&*Eug.  R.  Cas. 
17,  92  A/o.  343,  10  JVest,  Rep.  372,  4  S.  W. 
R,-p.  689. 

185.  Evidence  of  usdf^o  to  vary 
terms  of  written  instrument.— Evi- 
dence of  a  custom  cannot  be  received  to 
vary  or  contradict  the  express  terms  of  a 


written  contract,  out  is  admissible  to  add 
new  tern\s,  as  to  which  the  writing  is  silent ; 
as  where  a  railroad  company  gives  a  receipt 
for  freight,  "  to  be  delivered  to  R.  R. 
agent"  at  the  terminus  of  the  road,  and 
the  agent  there  deposits  it  in  a  warehouse 
not  belonging  to  the  company,  evidence  of 
its  custom  to  deposit  freight  in  that  ware- 
house is  admissible  for  the  company  when 
sued  for  the  loss  of  the  cotton.  Alabama 
6-  T.  R.  R.  Co.  V.  Kiihl,  29  Ala.  221. 

Parol  evidence  is  admissible  to  prove  the 
running  time  of  trains  at  a  certain  point, 
though  the  conii)any  may  have  a  primed 
time-table  showing  such  time  also.  Chi- 
ca};o,  />'.  &*  Q.  R.  Co.   v.  George,   19  ///.  510. 

When  a  rule  adoj)ted  and  promulgated 
by  a  railroad  company  is  e.xijlicit  in  its 
terms,  and  reasonable  (as  prohibiting  em- 
ployes to  go  in  between  movingcars  for  the 
purpose  of  coupling  or  uncoupling  them), 
parol  evidence  cannot  be  received  to  show 
that  it  was  frequently  or  habitually  violated 
by  the  employi's.  Mei/ipliis  &■'  C.  R.  Co.  v. 
Grahaiu,  53  Am.  &^  Evg.  R.  Cas.  396,  94 
Ala.  545,  10  So.  Rep.  283.  Rieliinoud  <Sr^  D. 
R.  Co.  V.  Hissong,  97  Ala.  187,  13  So.  Rep. 
209. — MoDirviNc;  Hissong  i/.  Richmond  & 
D.  R.  Co.,  91  Ala.  514. 

180.  To  .show  eoiiditional  delivery. 
— Parol  evidence  is  admissible  to  show  that 
a  written  subscription  to  stock  was  deliv- 
ered to  a  certain  agent  of  the  corporation 
on  condition  that  it  was  only  to  take  elTect 
upon  the  performance  of  certain  conditions 
by  the  cori)oration — not  for  the  purpose  of 
contradicting  the  written  subscription,  but 
for  the  purpose  of  determining  whether  it 
had  ever  been  so  delivered  as  to  become  a 
binding  contract.  Ottawa,  O.  &•  F.  R.  V. 
R.  Co.  V.  Hall,  I  ///,  App.  612. 

Where  a  landowner  conveys  land  to  a  cor- 
poration as  a  bonus  to  secure  the  building 
of  the  road,  and  takes  back  a  bond  to  secure 
him  against  a  fiiilure  to  build  the  road,  and 
sues  to  recover  the  penalty  of  the  bond, 
parol  evidence  is  not  admissible  to  show 
that  his  deed,  which  was  unconditional  on 
its  face,  was  not  to  take  effect  if  the  road 
was  not  built.  Blewett  v.  Front  St.  Cable 
R.  Co.,  SI  Fed.  Rep.  625,  7  U.  S.  App.  285, 
2  C.C.  A.  415;  affirming  49  Fed.  Rep.  1 26, 

187.  To  contradict  a  receipt.— A 
receipt  acknowledging  the  delivery  of  goods 
to  a  railroad  is  not  conclusive,  but  may  be 
contradicted  by  parol  evidence.  Pureellv. 
Southern    E.vp,    Co.,  34  Ga.  315. — DlSTlN- 
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GUiSHED  IN  Richmond  &  D.  R.  Co.  v. 
Shoino,  90  Ga.  496. 

Evidence  aside  from  the  receipt  will  be 
admissible  to  show  a  contract  made  be- 
tween a  shipper  and  a  railroad,  by  which 
the  railroad  limits  its  liability  for  safe  trans- 
portation of  the  goods.  Purccll\.  Southern 
Exp.  Co.,  34  Ga.  315. 

Where  a  carrier  is  sued  for  a  delay  in 
delivering  goods,  and  it  is  in  dispute  as  to 
the  exact  day  when  they  were  delivered  to 
a  connecting  carrier,  and  a  receipt  is  pro- 
duced tending  to  show  a  delivery  to  the 
connecting  carrier  a  day  later  than  defend- 
ant company  claimed  the  delivery  was 
made,  it  is  error  to  exclude  evidence  ollcred 
by  defendant  to  show  a  custom  of  compa- 
nies that  receipts  for  cars  received  in  the 
afternoon  and  evening  were  not  delivered 
until  the  next  day.  llnvctt  v.  Cliica^o.  />'. 
^-  (2-  R.  Co.,  18  Ai/i.  &^  Eiii;.  A'.  Cus.  568, 
63  yo7i'ii  61 1,  19  A'.  IV.  Rep.  790. 

So  far  as  a  receipt  goes  only  to  acknowl- 
edge payment,  it  is  mcvc\y  p7-iiiia  facie  evi- 
dence of  the  fact  of  payment,  and  may  be 
contradicted  by  oral  testimony  ;  but  so  far 
as  it  contains  a  contract,  it  stands  upon  the 
footing  of  writings  containing  contracts,  and 
cannot  be  contradicted  or  varied  by  parol. 
Morris  v.  St.  Paul  &^  C.  R.  Co.,  21  Minn.  91. 
Mills  V.  Dow,    133    U.  S.  423,   10  Sup.    Ct. 

Rfp.  41 3' 

Where  an  express  company  sues  one  of  its 
train  messengers  for  the  value  of  a  package 
alleged  to  have  been  lost  or  stolen  while  in 
his  hands,  and  introduces  a  receipt  which 
he  had  given,  in  a  regular  book  kept  for 
the  purpose,  to  a  preceding  messenger,  ac- 
knowledging the  receipt  of  the  package,  it 
is  competent  for  the  defendant  to  testiiy  in 
his  own  behalf  that  as  a  matter  of  fact  he 
never  received  the  package.  The  weight 
of  such  evidence  is  for  the  jury,  to  be  de- 
termined by  the  facts  of  the  case,  the  situa- 
tion of  the  parties,  and  its  own  reasonable- 
ness and  intrinsic  probability  of  truth. 
Sivann  v.  Sottthcrn  Exp.  Co.,  t,T,Miss.  286. 

188.  To  slioAV  conditional  execu- 
tion of  instrument. — Parol  evidence  is 
admissible  to  show  that,  previous  to  the 
obligors  signing  a  deed,  there  was  an  agree- 
ment between  the  parties  that  all  the  stock- 
holders of  the  company  should  sign  it,  and 
that  it  was  signed  by  them  with  the  under- 
standing or  agreement  that  it  should  not  be 
delivered  until  the  signatures  of  all  were 
procured.  Plack  \.  Lamb,  12  A\  J.  Eq.  108. 
5  d."r.  D.— 31. 


Black  V.  Shreve,  13  N.J.  Eq.  455.  (VreJen- 
burgh,  J.,  dissenting.) 

181>.  To  iiupeuch  validity  ol"  writ- 
ten instninieiit.— Where  one  who  has 
been  injured  by  a  railroad  accident  and  set- 
tled her  claim  for  damages  and  given  a 
receipt  in  full  has  --repudiated  and  rescinded 
the  settlement  for  fraud,  and  brought  suit 
for  the  original  injury,  evidence  of  the  rep- 
resentations and  promises  under  wliich  the 
receipt  was  obtained  ought  not  to  be  ex- 
cluded on  the  objection  that  it  tended  to 
vary  a  written  contract  by  parol  evidence, 
Michigan  C.  R.  Co.  v.  Dunham,  30  Mich. 
128. 

Where  it  was  a  question  whether  a  special 
Contract  fcjr  the  transportation  of  live  stock 
was  fairly  and  underslandingly  signed,  or 
procured  fraudulently,  the  shipper  was 
asked,  "What,  if  anything,  was  siiid  about 
that  being  a  special  contract  with  you  at 
that  time.'"  and  also,  "Was  this  paper  in- 
troduced in  evidence,  in  the  contract  you 
made  to  ship  the  stock  by  the  railroad  com- 
pany to  Chicago.'"- to  both  of  which  ques- 
tions the  court  sustained  objections.  Held, 
that  the  court  erred  in  excluding  the  ques- 
tions, lilaek  v.  Wabash,  St.  L.  o-  1'.  R, 
Co.,  25   Am.  »S^  Eng.  R.  Cas.  388,   iii  ///. 

35'- 

1{)0.  Of  mistake.— The  books  of  a 
company,  although  made  by  a  statute  /r/wd 
facie  evidence,  may  be  rebutted  or  dis- 
credited as  to  particular  entries  by  internal 
or  external  evidence  of  falsity  or  error. 
Georgia  R.  &^  B.  Co.  v.  Smith,  40  Am.  &^ 
Eng.  R.  Cas.  123,  83  Ga.  626,  10  S.  E.  Rep. 

235- 

Parol  evidence  is  admissible  to  show 
that  a  resolution  of  the  board  of  directors, 
entered  upon  the  record  of  their  proceed- 
ings, did  not  correctly  recite  the  amount  of 
money  found  due  and  ordered  to  be  paid  to 
one  of  its  officers.  St.  Louis,  Ft.  S.  &^  IF. 
R.  Co.  V.  Tiernan,  40  Am.  &*  Eng.  R.  Cas. 
525,  37  Kan.  606,  15  Pac.  Rep.  544. 

VIU.  ADMISSIONS;  DECLABATIONS. 
I.  Admissions. 

191.  In  general.— (i)  Actions  on  con- 
tract.— A  request,  made  by  the  payer  of  a 
disputed  claim  that  the  payee  will  not  dis- 
close the  settlement,  is  not  competent  evi- 
dence of  the  payer's  admission  of  liability. 
Gault  V.  Concord  R.  Co.,  63  N.  H.  356. 

The  mere  fact  that  in  a  contract  with  a 
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company  the  defendant  has  designated  it 
by  a  name  which  i$  appropriate  to  a  cor- 
porate body  does  not  admit  its  legal  cor- 
porate existence,  unless  it  be  distinctly 
stated  in  the  contract  that  it  is  an  incorpo- 
rated company.  Holloway  v.  Memphis,  E. 
P.  <S-  P.  R.  Co.,  23  Ttx.  465. 

An  agreement  by  a  company  in  consider- 
ation of  landowners  withdrawing  their  op- 
position to  a  bill  in  parliament  that  the 
claim  of  the  landowners  to  compensation 
shall  not  be  barred  by  the  fact  that  the 
company  does  not  propose  to  take  any  of 
their  land,  does  not  amount  to  an  admis- 
sion that  the  landowners  arc  entitled  to 
compensation  in  any  event.  Calcdontati  R. 
Co.  V.  Walker,  L.  P.  7  App.  Cas.  259,  46  Z. 
T.  826,  30  IV.  P.  569. 

(2)  Actions  in  tort. — In  an  action  for  the 
wrongful  ejectment  of  a  passenger,  it  is 
competent  for  a  witness  who  was  present  to 
state  what  he  heard  on  the  occasion  of  such 
expulsion,  leaving  it  to  others  to  identify 
the  persons  who  made  the  statements. 
Indianapolis,  P.  &*  C.  P.  Co.  v.  Ant/iony,  43 
Jnd.  183. 

Admissions  of  the  father  of  a  girl  that 
had  brought  suit  for  an  injury,  made  before 
her  death,  are  not  admissible  against  her 
administrator,  in  the  absence  of  any  show- 
ing that  the  father  was  interested  in  the 
result.  Taylor  v.  Grand  Trunk  P.  Co.,  48 
A'.  If.  304.  Baltimore  City  Pass.  P.  Co.  v, 
McDonnell,  43  Md.  534. 

An  admission  that  an  ofRce  entry  of  the 
running  of  specified  trains  was  "the  record 
of  the  trains,"  although  its  reception  in 
evidence  was  objected  to — held,  a  waiver  of 
such  qualifying  proof  as  might  othc.wise 
have  been  necessary  preliminary  to  the  in- 
troduction of  the  evidence.  Larson  v.  St. 
Paul,  M.  6-  M.  P.  Co.,  44  Am.  &*  Eng.  P. 
Cas.  529,  43  Minn.  423,  45  N.  IV.  Pep.  722. 

1J>2.  By  parties.— (i)  Generally. — A 
letter  containing  an  admission  of  a  party 
is  admissible  in  evidence  against  him,  al- 
though the  letter  was  in  reply  to  another 
whicli  the  party  is  not  called  on  to  produce. 
IVi^i^in  v.  Boston  &•  A.  P.  Co.,  120  Mass. 
201. 

The  admissions  contained  in  a  letter  are 
to  be  scanned  with  care  if  they  are  sus- 
ceptible of  more  than  one  construction. 
So  held,  as  to  a  letter  written  by  plaintiff 
suing  a  carrier  for  damage  to  furniture,  the 
defendant  offering  the  letter  to  show  plain- 
tiff's own  estimate  of   the  amount  of  his 


loss.  Pichmond  &*  D.  P.  Co.  v.  Eerier,  88 
Ga.  39,  13  S.  E.  Pep.  833. 

If  the  defendant  was  not  legally  liable  by 
reason  of  his  negligence,  his  admission,  if 
made,  would  not 'create  such  liability ;  but 
such  admission,  made  when  the  facts  were 
fresh  and  open  to  observation,  and  made 
against  defendant's  interest,  was  evidence 
to  which  the  jury  should  give  such  weight 
as,  in  their  judgment,  it  was  entitled  to,  as 
an  admission  of  the  fact  of  the  defendant's 
carelessness;  and  defendant's  subsequent 
denial  of  liability  would  not  tend  to  lessen 
the  force  of  such  admission  of  fact  as  evi- 
dence of  how  he  then  considered  the  work 
had  been  done.  S-wift  Electric  Light  Co.  v. 
Grant,  90  Mich.  469,  51  N.  IV.  Pep.  539. 

(2)  By  persons  injured. — A  party's  admis- 
sions as  to  the  cause  of  an  injury,  for  which 
he  claims  damages,  are  good  evidence 
against  him,  and  the  statements  of  a  com- 
panion made  in  liis  presence,  without  con- 
tradiction, may  have  the  like  force  with  his 
own  admissions.  Olivier  v.  Louisville  <5-« 
N.  P.  Co.,  47  Am.  &•  Eng.  P.  Cas.  576,  43 
La.  Ann.  804,  9  ^S"^.  Pep.  431. 

An  admission  by  a  plaintiff  suing  for  a 
personal  injury,  tending  to  show  that  he 
alone  was  to  blame  for  the  injury,  is  admis- 
sible against  the  party,  but  is  not  con- 
clusive. Such  admission  involves  a  con- 
clusion both  of  law  and  fact;  and  the  party 
may  have  been  mistaken  in  thinking  he  was 
alone  to  blame,  and  if  the  jury  so  find,  he 
is  not  bound  by  the  admission.  Daud  v. 
Northern  Pac.  P.  Co.,  18  Eed.  Pep.  625. 

Statements  made  by  one  fatally  injured, 
as  to  the  cause  of  the  injury,  so  far  as  they 
are  treated  as  admissions,  should  be  consid- 
ered by  the  jury  in  connection  with  all  the 
circumstances  under  which  they  were  made, 
and  given  such  weight  as  the  jury  believe 
them  entitled  to.  Perigo  v.  Chicago,  P.  I. 
<S-  /'.  P.  Co.,  55  hnva  326,  7  N.  W.  Pep.  627. 

The  admissions  of  a  person  severely 
injured  by  a  railroad  collision,  made  in 
broken,  disjointed  statements  immediately 
after  the  injury,  in  reply  to  questions  by 
the  company's  agent,  are  of  little  weight 
against  him.  Milwaukee  &^  C.  P.  Co.  v. 
Hunter,  11   Wis.  i6o. 

In  an  action  by  the  widow  of  deceased, 
statements  made  by  him  immediately  after 
the  accident,  that  it  was  caused  by  his  fault, 
are  admissible  on  behalf  of  defendant.  Lord 
V.  Pueblo  S.  &*  R.  Co.,  12  Colo.  390,  21  Pac. 
Rep.  148. 


EVIDENCE,  103. 


483 


V. 


Where  a  husband  sues  for  an  injury  to 
liis  wife,  the  admissions  of  the  wife  against 
interest  are  not  admissible  to  bind  the  hus- 
band ;  but  where  otlier  witnesses  have  tes- 
tified that  the  wife  made  no  such  admis- 
sions, proof  that  she  did  is  admissible  for 
the  purpose  of  contradicting  the  witnesses. 
Stilliijell  V.  New  York  C.  K.  Co.,  34  .V.  V. 
29.— Following  Brown  v.  New  Yorlc  C.  R. 
Co.,  32  N.  Y.  603. 

193.  15y  ofliccrs  of  company.— (i) 
Admissil'le. — Corporations  may  be  bound  in 
their  ordinary  affairs  by  the  acts  and  ad- 
missions of  their  officers,  so  far  as  relates 
to  the  business  usually  transacted  through 
such  officers.  Chicago,  B.  &*  Q.  /i'.  Co.  v. 
Coleman,  iS  ///.  297. 

The  president  of  a  corporation  is  treated 
by  common  usage  as  its  head,  and  admis- 
sions made  by  him  in  the  execution  of  the 
duties  imposed  upon  him,  and  concerning  a 
matter  upon  which  he  is  called  upon  to  act, 
and  which  is  within  the  scope  of  the  au- 
thority usually  exercised  by  him,  are  evi- 
dence against  the  corporation.  Chicago,  B. 
&•  Q.  A'.  Co.  V.  Coleman,  18  ///.  297. — Rec- 
oxciLED  IN  Chicago  &  N.  W,  R.  Co.  v. 
Boone  County,  44  111.  240.  Reviewed  in 
Verry  v.  Burlington,  C.  R.  &  M.  R.  Co.,  47 
Iowa  549. — Charleston  &~'  S.  K.  Co.  v.  Blake, 
12  Rich.  {So.  Car.)  634. — Not  followed  in 
Smith  V.  North  Carolina  R.  Co.,  68  N.  Car. 
107. 

And  it  is  iminaterial  whether  the  author- 
ity of  the  president  exists  by  virtue  of  his 
office  or  is  implied  from  the  course  of  busi- 
ness of  the  corporation.  Chicago,  B.  &•  Q. 
J\.  Co.  V.  Coleman,  18  ///.  297. 

Where  an  express  company  is  sued  for  a 
failure  to  deliver  a  trunk,  and  the  evidence 
snows  that  it  was  the  trunk  of  a  passenger 
on  an  incoming  train,  which  the  express 
company  had  agreed  to  accept  from  the 
railroad  and  carry  further,  and  had  accepted 
a  railroad  check  therefor,  but  denies  that 
the  trunk  ever  came  into  its  possession, 
admissions  made  by  the  president  of  the 
express  company  when  the  trunk  was  de- 
manded, admitting  that  it  had  been  re- 
ceived, are  admissible.  Harnett  V.  Westcott, 
24  /.  &*  S.  213,  3  N.  V.  Supp.  7,  18  A^,  Y, 
S.  li.  962. 

In  an  action  for  killing  plaintiff's  husband, 
proof  of  a  letter  from  the  president  to  plain- 
tiff, containing  an  offer  of  money  as  a 
charitable  donation,  but  in  no  way  admit- 
ting any  legal  liability,  although  strictly  im- 


proper for  irrelevancy,  would  not  be  calcu- 
lated to  work  harm  to  defendant,  and  would 
not  justify  a  reversal  of  the  cause.  Gavisk 
V.  Pacific  R.  Co.,  49  Mo.  274. 

Where  the  secretary  of  a  railroad  com- 
pany, in  response  to  a  demand  for  a  copy  of 
a  written  contract  of  subscription,  shown  to 
have  been  in  the  possession  of  the  company, 
answers  that  it  has  been  lost,  proof  of  his 
answer  is,  prima  facie,  sufficient  to  entitle 
Vjie  party  making  the  demand  to  give  oral 
proof  of  its  contents,  in  a  suit  against  the 
company.  Indianapolis  &*  C.  Ji.  Co.  v. 
Jewett,  16  Ind.  273. 

Where  it  is  shown  that  the  superintend- 
ent of  a  railroad  company's  buildings  and 
bridges  is  the  proper  person  to  procure  re- 
leases of  damages  from  employes  of  the 
company  when  injured,  it  is  proper  for  an 
employe,  who  sues  the  company  for  dam- 
ages, to  prove  that  such  superintendent  had 
'told  the  employe  that  he  would  not  be  re- 
ceived into  the  company's  hospital  unless 
he  signed  a  release,  and  that  he  instructed 
the  superintendent  of  the  hospital  not  to 
receive  him.  St.  Louis,  A.  &*  T.  A\  Co.  v. 
Jones,  {Tex.)  14  S.  W.  Rep.  309. 

(2)  Inadmissible. — Letters  or  other  docu- 
ments sign  ;d  by  otlicers  of  the  defendant 
pending  a  proposed  compromise  or  settle- 
ment of  the  matters  in  dispute  with  plain- 
tiff, which  was  never  consummated,  contain- 
ing admissions  in  his  favor,  in  reference  to 
past  transactions,  are  not  admissible  as  evi- 
dence against  the  company,  unless  it  is 
shown  tliat  said  officers  or  agents  had  au- 
thority to  make  them.  East  Tenn.,  V.  <S^ 
G.  R.  Co.  V.  Davis,  91  A/a.  615,  8  So.  Rep. 

349- 

In  order  to  hold  an  employer  liable  for 
the  wilful  or  malicious  act  of  an  employe  it 
must  appear  that  the  employer  had  knowl- 
edge of  his  unfitness,  or  of  his  malicious 
disposition,  before  the  injury  complained 
of;  but  declarations  or  admissions  of  such 
knowledge,  made  by  the  president  of  a  rail- 
road company  after  the  happening  of  the 
injury,  are  not  competent  to  chai-ge  the 
company.  Utter  v.  Forty-second  St.  &*  G. 
S.  R.  Co.,  6  Daly  (N.  Y.)  227. 

In  an  action  against  a  company  for  failure 
to  construct  a  cattle -pass  which,  it  was 
claimed,  it  had  agreed  to  do,  a  letter  in  re- 
lation thereto,  written  to  plaintiff  by  the 
superintendent,  whose  duty  was  in  operat- 
ing and  keeping  in  repair  the  road,  is  not 
admissible.    The  cattle-pass,  being  an  inde- 
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pendent  construction,  is  not  properly  em- 
braced in  repairs.  Livingstone.  Iowa  Mid- 
land R.  Co.,  35  Iowa  555. 

Ill  an  action  for  injury  to  goods,  the 
owner  offered  to  show  that  the  ^'eneral 
superintendent  of  the  railroad  had  admitted 
that  the  injury  was  caused  by  negligence; 
that,  as  nearly  as  he  could  ascertain,  the 
goods  were  in  good  condition  when  received 
by  the  railroad ;  and  that  they  must  have 
been  injured  by  the  person  who  took  them 
from  the  railroad  to  the  owner.  Tiie  judge, 
who  tried  the  case  without  a  jury,  excluded 
the  evidence,  and  found  that  the  goods 
were  injured  by  negligence,  but  that  it  was 
not  proved  to  have  occurred  while  the 
goods  were  in  the  possession  of  the  road. 
Held,  that  no  exception  lay  to  the  exclusion 
of  the  evidence.  Boston  &•  M.  R.  Co.  v. 
Ordivay,  140  Mass.  510,  5  N.  E.  Rep.  627. 

Where  a  company  is  sued  for  the  loss  of 
cattle  shipped,  by  reason  of  its  local  agent 
not  properly  securing  the  car  door,  a  letter 
written  by  the  assistant  superintendent  of 
the  road,  dismissing  tlie  local  agent,  is  not 
admissible  against  the  company  as  an  ad- 
mission of  negligence.  Belts  v.  Farmers' 
L.  6^  T.  Co.,  21  Wis.  80. 

194.  By  agreuts. —  (i)  Admissible. — 
Where  a  general  agent  of  a  common  car- 
rier, with  power  to  settle  and  adjust  losses, 
makes  a  promise  to  pay  for  a  losr.  of  goods 
upon  a  certain  contingency,  ei?id;;nce  of 
such  promise  is  proper  for  the  jury  in  a 
suit  against  the  carrier.  Merchants"  Des- 
patch Transp.  Co.  v.  Leysor,  89  ///.  43. 

In  an  action  by  a  passenger  for  the  loss 
of  his  trunk,  the  admissions  of  the  conduc- 
tor, baggage  master,  or  station  master,  as  to 
the  manner  of  the  loss,  made  in  answer  to 
inquiries  on  behalf  of  the  passenger  the 
next  morning  after  the  loss,  are  admissible 
in  evidence  against  the  corporation.  Morse 
v.  Connecticut  River  R.  Co.,  6  Gray  (Mass.) 
450.— Distinguished  in  Verry  v.  Burling- 
ton, C.  R.  &  M.  R.  Co.,  47  Iowa  549;  Meyer 
V.  Virginia  &  T.  R.  Co.,  16  Nev.  341 ;  Smith 
V.  North  Carolina  R.  Co.,  68  N.  Car.  107. 
Followed  in  Burnside  v.  Grand  Trunk  R. 
Co.,  47  N.  H.  554.  Reviewed  in  Hampton 
V.  Pullman  Palace  Car  Co.,  42  Mo.  App.  134. 
— Gott  v.  Dinsmore,  1 1 1  Mass.  45. 

Testimony  of  the  shipper  as  to  certain 
sayings  of  the  carrier's  agent  who  repre- 
sented it  in  the  shipment,  was  admissible  in 
rebuttal  of  the  testimony  of  that  agent  as  to 
a  conversation  which  he  had  with  the  ship- 


per on  the  night  after  the  carrier  had  failed 
to  forward  the  goods  frou)  the  initial  point. 
The  agent's  admissions,  when  applied  to  by 
the  shipper,  and  ujion  demand  being  made 
(or  the  reasons  of  the  carrier's  non-com- 
pliance witii  the  contract  claimed  to  have 
been  made,  the  transaction  being  still  in 
progress,  and  any  representations  made  by 
the  agent  under  these  circumstances,  were 
admissible  against  the  carrier,  esjieciallv 
where  the  agent  telegraphed  to  the  shipper 
to  come  to  see  him  in  regard  to  the  matter. 
Central  R.  (5^  B.  Co.  v.  S/ccllie,  86  Ga.  686,  1 2 
S.  E.  Rep.  1017. 

(2)  Inadmissible. — The  admission  of  an 
agent  not  made  at  the  time  of  doing  an  act 
in  the  exercise  of  his  autliority,  nor  ex- 
planatory of  any  contemporaneous  act  in 
the  execution  of  the  agency,  is  r  )t  evidence 
against  his  company.  MempJi:  &^  C.  R.  Co. 
v.  Maples,  63  Ala.  601.  Johnson  v.  East 
Tenn.,  V.  &>  G.  R.  Co.,  55  Am.  &>  Eng.  R. 
Cas.  446,  90  Gil.  810,  17  S.  E.  Rep.  12  r. 
Missouri  Pac.  R.  Co.  v.  Sherwood,  55  Am. 
&^  Eng.  R.  Cas.  478,  84  Tex.  125,  19  5.  IV. 
Rep.  455. 

The  admissions  or  declarations  of  an 
agent  or  employe  concerning  the  infliction 
of  a  personal  injury  upon  a  passenger  on  a 
railway  train,  made  the  same  night,  but 
after  the  injury,  are  not  admissible  against 
the  railroad  company.  Neither  can  the 
acts  of  an  agent,  done  after  the  event  to 
which  they  relate  has  transpired,  not  within 
the  scope  of  his  services,  be  admitted  to 
bind  his  principal,  nitslmrgh,  C.  &•  St.  I. 
R.  Co.  V.  Theobald,  51  Ind.  2\(y.  S*  1:,../.. 
&*  S.  F.  R.  Co.  V.  Barger,  52  Arh-  ..,  .  j. 
W.  Rep.  156. — Revikwi'.d  in,  St  '...  -  I. 
M.  &  S.  R.  Co.  V.  Sweet,  57  Ari-L.  .07 

Confessions  of  a  defaulting  agci  .•ff.ei.' 
his  discharge  from  the  service  of  the  com- 
pany, are  not  admissible  as  evidence  against 
the  surety  of  such  agent  in  an  action  on  his 
bond  for  the  faithful  performance  of  his 
duties  as  agent.  Pollard  v.  Louisville,  C, 
&•  L.  R.  Co.,  7  Bush  (A>.)  597. 

Admissions  of  local  railroad  agents  against 
the  company's  interest,  made  at  the  time  a 
delivery  of  goods  is  applied  for,  may  bind 
the  company;  but  admissions  made  by  a 
freight  agent  after  goods  were  delivered, 
tending  to  show  that  they  were  damaged  in 
the  company's  hands,  are  not  admissible. 
Boston  &^  M.  R.  Co.  v.  Ordway,  140  Mass, 
510,  5  N.  E.  Rep.  627. — Distinguishing 
Lane  v.  Boston  &  A.  R.  Co.,  112  Mass.  455  ; 
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Green  v.  Boston  &  L.  R.  Co.,  128  Mass. 
221. 

At  the  trial  of  an  action  for  setting  back 
the  waters  of  a  stream  upon  the  plaintiff's 
premises,  an  admission  of  the  defondani's 
liability  by  an  attorney,  to  wliom  the  plain- 
tiff was  referred  by  the  defendant's  presi- 
dent, is  not  competent  in  the  absence  of 
pruof  that  ilie  attorney  was  referred  to  in 
tiiicli  a  way  as  to  constitute  him  an  agent 
of  the  defendant,  with  authority  to  make 
admissions  or  promises  to  the  plaintiff;  and 
such  proof,  if  olTercd  at  the  close  of  the  de- 
fendant's case,  may,  in  the  discretion  of  the 
presiding  judge,  be  rejected  as  too  late. 
Proctor  V.  Ohl  Colony  A\  Co.,  154  Jl/ass.  251, 
28  i\'.  E.  Rep.  13. 

11)5.  By  oinplojcs.— (I)  Generally.— 
An  employe  of  a  railroad  is  not  its  agent 
for  the  purpose  of  making  admissions,  and 
his  narration  of  the  past  occurrence  of  an 
accident  will  not  bind  the  company.  Marsh 
V.  South  Carolina  R.  Co.,  56  Ga.  274. 

Where  an  injured  employe  seeks  to  make 
his  company  liable  for  an  injury  received 
through  the  alleged  incompetency  of  a 
fellow-servant,  what  another  emploj'e,  who 
was  present  at  the  time,  said  to  plaintiff  the 
next  morning  after  the  accident,  about  the 
incompetency  of  the  servant,  is  not  ad- 
missible as  an  admission  binding  the  com- 
pany; but  where  the  employe  has  denied 
making  such  statement,  proof  that  he  did  is 
admissible  for  the  sole  purpose  of  impeach- 
ing him.  Catlin  v.  Michigan  C.  R.  Co.,  66 
Mich.  358,  9  West.  Rep,  857,  33  N.  VV.  Rep. 
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(2)  Brakeman. — Statements  of  a  brake- 
man  that  a  car  axle  was  too  short,  should 
not  go  to  the  jury  to  show  negligence  on  the 
part  of  the  railroad,  unless  it  he  shown  that 
it  was  within  his  province  to  look  out  for 
the  safe  condition  of  the  train.  Wright  v. 
Georgia  R.  5h>  B.  Co.,  34  Ga.  330. 

(3)  Conductor. — The  statement  of  a  party, 
not  fully  identified  as  the  conductor  of  the 
train  by  which  plaintiff  was  injured,  thai 
"the  train  was  beliind  time  and  running  at 
a  furious  rate,"  is  inadmissible.  Memphis  (s' 
C.  R.  Co.  V.  Pillo-a<,  9  Hcisk.  ( 7>««.)  248. 

(4)  Driver. — In  a  suit  against  a  street 
railway  company  for  injuries  to  a  passenger, 
the  testimony  of  a  witness  to  a  conversation 
lietween  the  driver  and  the  superintendent, 
after  the  accident,  in  which  the  driver 
stated  that  he  had  reported  the  car  as  hav- 
ing a  bad  brake,  etc.,  is  inadmissible  to  bind 


the  company  with  notice  of  the  defect 
claimed.  Wormsdorf  v.  Detroit  City  R.  Co., 
40  Ant.  «S~»  Eng.  R.  Cas.  271,  75  Mich.  472, 
42  N.  W.  Rep.  1000. 

(5)  Engineer. — The  admission  of  an  engine 
driver  concerning  an  accident,  made  after  it 
occurred,  is  not  evidence  against  the  com- 
pany. Chicago,  B.  &->  Q.  R.  Co.  v.  Riddle, 
60  ///.  534.  Belief ontaine  R.  Co.  v.  Hunter, 
33  Ind.  335.— Quoting  Luby  v.  Hudson 
River  K.  Co.,  17  N.  Y.  131. — Rkviewkd  in 
Ohio  Si  M.  R.  Co.  v.  Stein,  133  Ind.  243; 
Hawker  v.  Baltimore  &  O.  R.  Co.,  15  W. 
Va.  628. 

An  admission  of  an  engineer  concerning 
an  act  while  he  was  in  the  company's  ser- 
vice, made  after  the  transaction,  and  after 
lie  has  left  the  service,  is  not  admissible  to 
bind  the  company.  Card  v.  A'ew  York  &> 
H.  R.  Co.,  50  Barb.  (N.  V.)  39. 

It  is  error  to  permit  a  witness  to  testify 
that  he  heard  the  engineer  who  was  in 
charge  of  the  locomotive  when  the  plaintiff 
was  hurt  say,  about  seven  minutes  after  the 
accident,  "  How  in  the  hell  could  a  drunken 
man  see  a  drunken  man  ? "  Such  testimony 
is  inadmissible,  either  as  evidence  of  a  dec- 
laration or  admission  of  an  employe  of  the 
company,  or  to  impeach  the  engineer  as  a 
witness  by  contradicting  him  on  such  im- 
material matter.  Vickshurg  &•  M.  R.  Co. 
V.  McGo7tian,  62  /l/iss.  682. 

In  an  action  for  an  injury  at  a  highway 
crossing,  alleged  to  have  been  caused  by 
the  failure  of  the  defendant  to  give  the  sig- 
nals required  by  law,  a  conversation  between 
the  injured  party  and  the  engineer  of  the 
train,  a  few  minutes  after  the  accident,  con- 
cerning the  giving  of  the  signals  and  con- 
taining admissions  by  the  former,  is  admis- 
sible in  evidence.  Grand  Rapids  <S~«  /.  R. 
Co.  V.  Diller,  1 10  Ind.  223,  9  N.  E.  Rep.  710. 

Where  a  company  is  sued  for  a  personal 
injury,  alleged  to  have  been  caused  by  the 
reckless  running  of  a  train,  evidence  that 
the  engineer  in  charge  was  heard  to  say, 
either  before  or  after  the  accident,  that  he 
would  make  his  engine  make  her  time  or  blow 
her  to  hell,  is  admissible  against  the  company, 
for  the  |)urpose  of  showing  rashness  or  un- 
fitness of  the  engineer,  and  as  tending  to 
show  the  cause  of  the  disaster.  Naslnulle 
&*  C.  R.  Co.  V.  Jl/essino,  i  Sneed  { Tenn.)  220. 

(6)  Freight  clerk. —  In  an  action  against  a 
carrierforconversion  of  goods  it  is  competent 
for  plaintiff  to  prove  a  conversation  which  he 
had  with  defendant's  delivery  clerk  after  the 
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goods  were  found,  in  which  the  clerk  ad- 
mitted that  he  failed  to  deliver  the  goods 
when  they  were  demanded,  and  expressed 
his  belief  that  he  would  lose  his  position  as 
the  result  of  it.  The  testimony  was  com- 
petent, not  as  an  admission  against  defend- 
ant, but  by  way  of  contradicting  the  clerk, 
who  liad  testified  that  he  did,  in  fact,  de- 
liver tiie  goods  when  demanded.  Louisville 
<S-  \'.  R.  Co.  V.  Lawson,  88  A>.  496,  1 1  S.  IV. 
Rep.  511. 

(7)  Night  inspector. — The  admissions  of  a 
night  inspector  having  charge  of  a  train  at 
an  intermediate  station  as  to  the  cause  of 
delay  in  the  carriage  of  cattle  are  not  ad- 
missible against  the  company  in  an  action 
against  it  for  failure  to  deliver  such  cattle 
within  a  reasonable  time.  Such  an  employe 
has  no  authority  to  bind  the  company  by 
such  admissions.  Great  Western  R.  Co. 
v.  Willis,  18  C.  B.  N.  S.  748,  34  L.J.  C.  P. 
195,  12  L.  T.  349. 

(8)  Road  master.— An  offer  '■.0  arbitrate  a 
claim  against  a  company  by  its  road  master 
is  not  admissible  against  the  company  as  an 
admission  against  interest,  (i)  because  an 
offer  to  arbitrate  is  not  an  admission  of  lia- 
bility; (2)  because  the  admission  by  the 
road  master  was  not  the  admission  of  the 
company.  Mundhenkv.  Central  lozva  R.  Co., 
II  Am.  6f  Eng.  R,  Cas.  463,  57  Iowa  718,  11 
N.  W.  Rep.  656. 

Where  an  injured  employe  seeks  to  hold 
his  company  liable  for  a  personal  injury  re- 
ceived at  the  hands  of  another  employe,  on 
the  ground  that  he  was  incompetent,  of 
which  fact  the  company  had  knowledge, 
evidence  of  statements  made  by  the  com- 
pany's road  master  several  days  after  the 
accident  is  not  admissible  to  show  that  the 
company  had  knowledge  of  the  servant's 
incompetency.  McDermott  v.  Hannibal  &* 
St.  J.  R.  Co.,  2  Am.  &•  Eng.  R.  Cas.  85,  73 
Mo.  516,  39  Am.  Rep.  526. — Distinguished 
IN  Hampton  v,  Pullman  Palace  Car  Co.,  42 
Mo.  App.  134. 

100.  By  contractors.— The  account 
of  a  laborer  for  work  on  a  railroad  under  a 
contractor,  signed  by  the  contractor,  is  not 
evidence  against  the  railroad  company  as 
its  admission,  unless  the  authority  to  make 
such  admissions  is  established.  Cosgrovev. 
Tebo  &*  N.  R.  Co.,  54  Afo.  495. 

Sayings  of  the  president  of  the  construc- 
tion company  which  was  building  and  equip- 
ping the  railroad,  made  two  or  three  hours 
after  an  accident  occurred,  at  another  place. 


to  a  newspaper  reporter,  that  it  would  be  to 
his  interest  not  to  publish  too  much,  that 
the  railroad  at  the  place  of  the  accident  had 
been  laid  only  temporarily,  that  he  had  not 
had  time  to  put  the  broad-gauge  ties  on  it, 
and  did  not  want  public  opinicm  so  slr(5ng 
against  him,  etc.,  were  not  admissible.  C/nit- 
tanooga,  R.  Sf'  C.  R.  Co.  v.  Liddell,  85  Ga.  482, 
II  S.  E.  Rip.  S53.— Explaining  Krogg  t-. 
Atlanta  &  W.  P.  R.  Co.,  -j-j  Ga.  202. 

197.  Letters  written  by  attorneys. 
— A  letter  to  the  superintendent  of  a  rail- 
road company  containing  a  brief  statement 
of  the  injuries  of  a  party,  alleging  that  he 
was  damaged  $500,  but  rather  than  go  to 
law  would  settle  for  $200  if  the  matter  was 
closed  up  at  once,  written  before  the  com- 
mencement of  an  action  against  the  com- 
pany by  an  attorney  who  afterwards  ap- 
peared in  the  cause  for  the  plaintifT,  is  not 
evidence  of  the  facts  admitted  therein,  un- 
less it  be  proved  that  the  plaintiff  author- 
ized the  letter  to  be  written.  Solomon  R. 
Co.  V.  Jones,  34  Kan.  443,  8  Pac.  Rep.  730. 

1{)8.  Ott'ers  to  arluti-ate  or  settle. 
— An  offer  by  a  railroad  company  to  arbi- 
trate a  claim  against  it  for  killing  live  stock 
is  not  an  admission  of  its  liability.  Rliind- 
henk  v.  Central  Iowa  R.  Co.,  1 1  Am.  (S-»  Eng, 
R.  Cas.  463,  57  loiva  718, 11  N.  W.Rep.  656. 

A  party  has  a  right  to  buy  peace  rather 
than  litigate  for  it.  So  proof  that  a  lail- 
road  company  has  offered  a  certain  sum  be- 
fore suit  in  satisfaction  of  a  claim  for  dam- 
ages against  it,  is  not  an  acknowledgment  of 
damages  to  the  amount  offered.  Waldrop  v. 
Grcemvood,  L.  &*  S.  R.  Co.,  34  Am.  ^  Eng. 
R.  Cas.  204,  28  So.  Car.  157,  5  S.  E.  Rep.  471. 

Such  an  offer  by  the  president  of  tiie 
company  is  not  an  admission  of  liability, 
though  it  is  made  after  the  president  has 
investigated  the  matter.  Payne  v.  Forty- 
second  St.  &>  G.  S.  F.  R.  Co.,  8  /.  iSm  .S'.  (iV. 
F.)  8. 

Letters  written  by  the  general  superin- 
tendent of  a  company,  the  subject-matter  of 
which  is  within  the  general  scope  of  the 
superintendent's  authority,  and  the  con- 
tents of  which  are  principally  admissions  of 
facts,  are  admissible  in  evidence,  though 
they  also  contain  an  offer  to  compromise. 
Central  Branch  U.  P.  R.  Co.  v.  Dutman,  22 
Kan.  639. 

Where  a  company  is  sued  for  a  personal 
injury,  and  calls  one  of  its  employes  as  a 
witness,  it  is  proper  to  inquire  of  the  witness, 
on  cross-examination,  if  he  had  not  offered 
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plaintiff  a  sum  of  money  to  settle  the  mat- 
ter, as  such  evidence  is  material  to  show 
the  relation  of  the  witness  to  the  contro- 
versy. Camhcis  v.  Tliird  Ave.  R.  Co.,  48 
N.  V.  S.  A\  709,  I  Af/sc.  1 58,  2Q  A\  Y.  Supp. 

633- 

109.  Conduct  of  party  as  au  ad- 
mission.—In  an  action  against  a  carrier 
of  passengers  for  damages  occasioned  by 
his  negligence,  his  conduct  subsequent  to 
the  time  of  the  plaintifl's  injuries  may  be 
proved,  if  it  tends  to  show  an  admission  of 
negligence.     Martin  v.  Tcnvlc,  59  K.  H.  31, 

200.  Admissions  in  i»lt«adintfs.— 
The  failure  of  a  company  to  deny  the  ex- 
ecution of  a  note  purporting  to  have  been 
signed  by  tlie  company  by  its  auditor  is  an 
admission  that  the  note  was  so  signed  ;  but 
whether  the  authority  of  the  auditor  to  exe- 
cute the  note  is  also  admitted,  qiucri',  the 
jury  having  found  that  he  had  such  author- 
ity. Dewij  v.  Toledo,  A.  A.  Z-'  A\  M.  R. 
Co.,  50  Ant,  &*  Ktig,  R.  Ctu.  607,  91  Mich, 
352,  51  A^.  IV.Rcp.  1063. 

In  an  action  for  killing  a  bull,  defendant's 
original  answer,  admitting  in  cflect  tiiat  de- 
fendant owned  and  operated  the  train  that 
killed  the  bull,  is  admissible  in  evidence, 
and  the  admission  therein  is  conclusive  of 
the  fact  admitted,  unless  shown  to  have 
been  made  under  a  mistake.  Oregon  R>  6-* 
N.  Co.  V.  Dacres,  i  Wash.  195,  23  Pac.  Rep. 
415. 

2.  Declarations. 

201.  In  general.*— (I)  Admissible. — 
In  an  action  by  the  superintendent  of  a 
company  to  recover  the  value  of  his  ser- 
vices as  superintendent,  if  the  company 
claim  that  his  salary  has  been  fixed  at  a 
stii)ulated  sum,  conversations  between  the 
plaintill  and  directors  of  the  company  are 
admissible  to  sluiw  that  he  dissented  from 
the  amount  of  salary  proposed  for  him  by 
the  directors,  and  that  he  did  not  consider 
his  salary  as  fixed  at  a  stipulated  sum.  Bee 
V.  San  Francisco  &*  H.  B.  R.  Co.,  46  Cal. 
249. 

Declarations  of  a  decedent,  contained  in 
letters  shown  to  have  been  written  by  him, 
are  competent  to  show  his  marriage.  Kan- 
sas Pac.  R.  Co.  V.  Miller,  2  Colo.  442. 

Under  an  issue  as  to  intestate's  sanity. 


*  Admissibility  of  evidence  of  conversation  at 
the  tim.e  of  shipment  as  to  how  long  it  would 
take,  see  35  Am.  &  Eng.  R.  Cas.  656,  absfr. 


and  as  to  fraud  in  obtaining  from  liim  a  re- 
lease, it  is  proper  to  permit  plaintiff  to  tes- 
tify as  to  the  financial  condition  of  her 
intestate  and  to  his  -.'cc)  uaiicjii  as  to  the 
execution  of  the  release  which  was  being 
demanded  of  him.  J'rice  v.  Richmond  &* 
D.  R.  Co.,  38  So.  Car,  199,  17  S.  E.  Rep.  732. 

It  being  cliarged  in  the  complaint  that 
plaintifl,  while  being  carried  on  the  defend- 
ant's railroad,  was  drenched  with  water,  and 
that  it  was  done  wilfully,  and  evidence 
tending  to  show  that  it  was  done  by  the 
direct  procurement  of  the  brakeman,  it  was 
competent  to  prove  a  previous  declaration 
by  the  brakeman  of  his  purpose  to  do  it. 
Terre  Haute  &^  I.  R.  Co.  v.  Jackson,  6  Am. 
&>  Eng.  R.  Cas.  17S,  81  Ind.  19. 

Where  a  witness  was  detailing  the  high 
rate  of  speed  at  which  the  train  was  run- 
ning, and  for  the  purpose  of  making  his 
meaning  clearer  to  the  jury,  stated  an  ex- 
clamation of  a  fellow-passenger  as  to  the 
short  time  consumed  in  running  between 
stations — held,  admissible.  Missouri  Pac. 
R.  Co.  V.  Collier,  iS  Am.  <5-  Eng.  R.  Cas. 
281,62  Tex.  318. 

The  declarations  of  a  holder  of  an  excur- 
sion ticket  made  to  the  conductor  when  he 
demanded  payment  of  fare,  notwithstand- 
ing the  ticket,  are  competent  when  tending 
to  explain  the  delay  of  the  holder  in  not 
presenting  the  ticuet  before  the  limit  had 
expired,  and  wh' .  they  tended  to  show  the 
limit  of  time  in  ilu;  ticket  was  not  reason- 
able. Gulf,  C.  <S-  S.  F.  R.  Co.  V.  Wright,  2 
Tex.  Civ.  App.  463,  21  S.  W.  Rep.  399. 

Where  it  is  sought  to  show  that  goods 
delivered  to  a  carrier  were  lost  througli  the 
felonious  act  of  the  company's  servants, 
evidence  is  admissible  that  the  station 
master  consulted  the  police  regartling  the 
disappearance  of  a  porter,  and  it  may  be 
shown  what  he  said  on  that  occasion. 
Kir hs tall  Breioery  Co.  v.  Furncss  R.  Co.,  L. 
R.  9  (9.  B.  468,  22  W.  R.  876,  43  L.  J.  (J.  B. 
142,  30  L.  T.  783. 

(2)  Inadmissible. — The  remark  of  a  pas- 
senger to  the  conductor  on  the  train  on 
which  he  was  traveling,  made  a  few  minutes 
before  the  accident  happened,  indicating 
his  opinion  that  the  train  was  moving  very 
rapidly — as  asking  him  if  the  engineer  was 
not  "  whooping  them  up  pretty  fast  that 
morning" — is  not  admissible  as  evidence 
for  the  plaintiff.  Alabama  G.  S.  R.  Co.  v. 
Hill,  47  Am,  &*  Eng.  R.  Cas.  500,  90  Ala. 
71,  8  So.  Rep.  90. 
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Instructions  ^'iven  by  a  purchaser  of 
goods  to  the  veniior  as  to  tlie  manner  of 
marking  and  shipping  them  are  not  admis- 
sible for  the  plaintitT,  in  an  action  by  the 
purchaser  against  tlu;  common  carrier  who 
unilertooic  to  transport  them,  ^lutile  v. 
Mississippi  <S^  J/.  A'.  Co.,  9  lo'iihx  487. 

In  an  action  against  a  county  on  bonds 
and  interest  coupons  issued  to  a  railroad 
company,  jiarol  evidence  of  the  statement 
of  the  directors  of  the  company,  wliile  in 
session  and  transacting  business  in  regard 
to  the  bonds,  is  not  admissible  for  the  pur- 
pose of  showing  that  they  were  not  as- 
signed at  the  time  they  purport  to  have 
been.  Whit  taker  v.  Johnson  County,  10 
loiVii  161. 

In  the  construction  of  a  culvert  under  a 
railroad,  the  engineer  of  the  company  de- 
clared to  a  bystander,  who  was  in  no  way 
connected  with  the  road,  that  he  thought 
the  culvert  would  prove  insulhcient  in  a 
flood.  Twenty-five  years  thereafter  suit  was 
brought  against  the  lessee  of  the  company 
for  damages  for  an  injury  resulting  from 
an  overflow  of  the  embankment,  and  the 
party  to  whom  these  declarations  of  the 
engineer  were  made  was  permitted  to  tes- 
tify thereto.  Held,  that  this  was  error; 
that  said  declarations  were  inadmissible  to 
bind  the  defendant  in  any  way  whatever. 
Baltimore  &^  O.  R.  Co.  v.  Sulphur  Spring  I. 
S.  Dist.,  2  Am.  6-  Eng.  R.  Cas.  166,  96  Pa. 
St.  65,  42  Ww.  Rep.  529. 

202.  By  employes.*— (I)  Generally.— 
Where  an  employe  of  a  railroad  engages 
another  person  to  work  in  his  place,  private 
instructions  given  by  the  foimer  to  the  lat- 
ter as  to  how  the  work  should  be  executed 
are  not  competent  evifience  to  affect  the 
company.  Mayficld  v.  Savannah,  G.  Sf  N. 
A.  R.  Co.,  87  Ga.  374,  \2,S.  E.  Rep.  459. 

Where  an  employe  sues  for  a  personal 
injury  while  coupling  cars,  a  statement  by 
another  employe,  in  the  repair  department, 
some  time  after  the  accident,  and  at  a  dif- 
ferent place,  to  the  effect  that  he  knew  that 
the  car  was  out  of  repair,  is  not  admissible 
against  the  company.  Verry  v.  Burlington, 
C.  R.  &*  .1/.  R.  Co.,  47  lo7va  549. 

Where  a  passenger  sues  for  an  injury 
received  in  a  wreck,  evidence  that  the 
engineer  was  warned  against  Lis  reckless 
running  of  the  train,  at  a  station   before 

*  Declarations  of  employes  in  evidence,  see 
notes,  31  Am.  &  Eno.  R.  Cas.  355  ;    19  I.,:  410. 


reaching  the  place  of  the  accident,  is  not 
admissible.  San  Antonio  &^  A.  /'.  R.  Co.  v. 
Robinson,  73  yv.r.  2^7,  1 1  S.  IV.  Rep.  327. 

Testimony  of  a  passenger  of  a  conversa- 
tion between  liimself  and  the  conductor, 
relating  to  the  payment  of  the  fare  of  his 
servant,  is  admissible.  Muscogee  R,  Co.  v. 
Redil,  54  Ga.  33. 

The  declaration  of  the  railway  conductor 
as  to  the  time  when  his  train  is  due  at  a 
station  on  his  route,  made  while  he  is  run- 
ning the  train,  is  competent  evidence. 
Missouri  Pac.  R.  Co.  v,  Fagan,  72  TV.v.  127, 
2  L.  R.  A.  75,  9  S.  IV.  Rep.  749. 

A  statement  by  the  conductor,  made 
shortly  after  he  took  up  plaintifl's  ticket, 
that  the  train  did  not  stop  at  her  destina- 
tion, and  that  she  would  have  to  get  off 
at  another  station,  is  a  declaration  by  the 
company's  agent  in  its  interest  and  is  not 
admissible  as  evidence  of  the  fact  stated. 
Sir  a  V.  J I 'a  dash  R.  Co.,  1 15  Mo.  127,  21  .S". 
If.  Rep.  905. 

In  an  action  for  not  delivering  cattle 
within  a  reasonable  time,  evidence  of  a  con- 
versation between  the  plaintiff  and  the  rail- 
road company's  night  inspector,  in  which  the 
latter  had  said  that  he  had  forgotten  the 
cattle,  was  not  admitted  in  evidence.  Great 
Western  R.  Co.  v.  rfV///.f,  iS  C.  B.  N.  S. 
1\%,1\L.J.C.P.  195. 

(2)  Written  reports  to  superiors. — Where 
an  injured  passenger  is  carried  to  the  next 
station  on  the  same  train  injuring  him,  a 
report  there  made  by  the  engineer  to  his 
superior,  as  reqtdred  by  the  rules  of  the  com- 
pany, stating  the  cause  of  the  accident,  is 
competent  evidence  as  to  the  cause  and 
circumstances  of  the  accident.  (Campbell, 
C.J.,  dissenting.)  Keyser  v.  Chicago  (5-*  G. 
T.  R.  Co.,  31  Am.  &•  Eng.  R.  Cas.  399,  66 
Mich.  390,  10  West.  Rep.  646.  33  N.  W.  Rep. 
867. — Distinguished  in  Carroll  v.  East 
Tenn.,  V.  &  G.  R.  Co.,  41  Am.  &  Eng.  R. 
Cas.  307,  82  Ga.  452. 

Reports  to  the  general  manager  of  the 
company  touching  the  facts,  circumstances, 
and  residts  of  a  railway  accident,  and  who 
was  to  blame  therefor,  made  several  days 
after  the  event,  by  the  superintendent  and 
the  conductor,  supported  by  the  affidavit  of 
the  latter  and  of  several  other  employes,  are 
not  admissible  in  evidence  to  affect  the  com- 
pany, whether  such  reports  were  exacted 
and  made  understanding  rules  requiring  the 
same,  or  under  special  orders  for  the  par- 
ticular occasion  ;  no  question  of  notice  to 
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the  company  being  involved  in  the  contro- 
versy. Carroll  v.  East  Tctin.,  V.  &*  G.  K, 
Ci>.,  41  yi»i-  &^  Eng.  R.  Las.  307,  82  (Ja,  452, 
10  S.  E.  Rep.  163.— Distinguishing  I'eyser 
T'.  Cliicago&G.  T.  R.  Co., 66  Midi.  390,  33  N. 
W.  Hep.  867 ;  Carlton  v.  Western  &  A  K 
Co.,  81  Ga.  531  ;  Krogj,'  v.  Atlanta  tS:  \V.  i  . 
R.  Co.,  77  Ga.  202.  Revikwing  Lanylicrn 
V.  Allnutt,  4  Taunt.  511  ;  Vicksburg  i  M.  R. 
Co.  V.  Putnam,  iiS  U.  S.  545. 

A  written  statement  made  by  the  conduc- 
tor of  a  car,  in  the  line  of  his  duty,  giving 
detail?  of  an  accident  immediately  after  it 
happened,  is  not  admissible  in  evidence,  but 
the  facts  must  be  proved  by  the  conductor 
or  others  who  witnessed  the  occurrence ; 
but  if  the  conductor  be  sworn,  he  may  use 
the  written  statement  to  refresh  his  memory. 

'orth  Hudson  County  R.  Co.  v.  May,  27 
//;;/.  &*  Eng.  R.  Cas.  151,  48  A\J.  L.  401,  5 
At l.  Rep.  276;  rmersfd  on  other  grounds  in 
49  N.J.  L.  445,  9  Atl.  Rep.  688. 

(3)  Statements  at  the  time  of  an  accident. 
— The  declarations  of  a  servant  or  agent  are 
not  admissible  against  the  master  or  em- 
ployer, unless  they  are  a  part  of  the  facts 
and  circumstances  attending  the  injury  for 
which  it  is  sought  to  make  the  master 
liable.  Durkee  v.  Central  Pac.  R.  Co.,  25 
Am.  &>  Eng.  R.  Cas.  350,  56  Cal.  388,  38  Am. 
Rep.  59.  Ohio  &•  M.  R.  Co.  v.  Stein,  1 33  /nd. 
2  13,  31  N.  E.  Rep.  180.  32  N.  E.  Rep.  S31. 
—Reviewing  Bellefontaine  R.  Co.  t'.  Hun- 
ter, 33  Ind.  335. — Devlin  v.  Wabash,  St.L.  &* 
r.  R.  Co.,  28  Am.  Sf  Eng.  R.  Cas.  524,  87 
Mo.  545.— Reviewed  in  Leahey  v.  Cass 
Ave.  &  F.  G.  R.  Co.,  97  Mo.  165,  10  S.  W. 
Rep.  58. —  Whitaker  v.  Eighth  Ave.  R.  Co., 
51  N.  V.  295;  reversing  5  Robt.  650. — Re- 
viKWED  IN  Waldele  v.  New  York  C.  &  H. 
R.  R.  Co.,  19  Am.  &  Eng.  R.  Cas.  400,  95 
X.  Y.  274. 

In  an  action  for  running  over  and  killing 
a  person  walking  upon  the  track,  a  switch- 
man was  held  competent  to  testify  as  to 
statements  made  to  him  by  the  engineer  of 
the  train  causing  the  accident,  to  the  effect 
that  a  man  had  been  run  over  and  killed,  it 
being  part  of  said  engineer's  business  to 
inform  the  switchman  of  any  obstruction 
on  the  track,  so  that  he  might  hold  back 
the  following  trains  until  the  obstruction 
was  removed.  Said  switchman  was,  how- 
ever, ill  ompetent  to  testify  as  to  declara- 
tions made  to  him  by  the  engineer  as  to  the 
manner  of  killing  and  the  identity  of  the 
nerson  kilted.     Such  evidence  was  obnox- 


ious as  hearsay  evidence.  Baltimore  &^  O. 
R.  Co.  V.  State,  19  Am.  &^  Eng.  R.  Cas.  83, 
62  JUd.  479,  50  Aw.  Rep.  233. 

In  a  suit  against  a  corporation  to  recover 
exemplary  damages  for  the  perpetration  of 
a  wilful  trespass,  tlie  declarations  of  an  em- 
ploye of  the  defendant  which  indicate  his 
own  reckless  inditlercnce  to  conseciuences 
regarding  the  trespass  are  not  achnisslljje. 
International  iS-  G.  N.  R.  Co.  v.  Telephone 
Sr-  T.  Co.,  69  Tex.  277,  5  S.  IV.  Rep.  517.— 
Following  Houston  &  T.  C.  R.  Co.  v. 
Willie,  53  Tex.  319. 

H.  shipped  a  car-load  of  cattle  by  the  de- 
fendant from  K.  to  N.  O.  The  train  was 
delayed  by  being  overloaded  and  having 
a  broken  engine,  and  during  such  delay  \V., 
who  had  cattle  on  the  same  train,  applied 
to  a  conductor  of  another  train  on  the  same 
road,  which  was  about  to  pass  thorn  at  I)., 
to  take  the  cars  containing  his  and  H.'s 
cattle  on  to  N.  O.  The  conductor  re- 
sponded," Damn  you  and  your  cattle  ;  I  am 
not  going  to  take  either."  In  an  action 
brought  by  H.  against  the  company  for 
damages  occasioned  by  the  delay  of  the 
train  transptirt-ng  his  cattle,  W.  was  intro- 
duced as  a  witness  for  the  plaintiff  to  prove 
the  response  above  quoted.  Held,  tliat  such 
testimony  was  irrelevant  and  inadmissible. 
Illinois  C.  R.  Co.  v.  Haynes,  63  Miss.  485. 

(4)  Statements  made  after  the  accident. — 
Statements  made  by  train  employes  after  an 
accident  are  not  admissible  to  show  negli- 
gence on  the  part  of  the  company.  Peirie 
v.  Columbia  &•  G.  R.  Co.,  27  So.  Car.  63,  2 
S.  E.  Rep.  837.  Vicksburg  &^  M.  R.  Co.  v. 
O'Brien,  27  Am.  (S-»  Eng.  R.  Cas.  232,  119 
I/.  S.  99,  7  Sup.  Ct.  Rep.  118. — Approving 
Hanover  R.  Co.  z>.  Coylu,  55  Pa.  St.  402. — 
Distinguished  in  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Artery,  137  U.  S.  ^orj.— Michigan  C. 
R.  Co.  V.  Cougar,  55  ///.  503.  Treadway  v. 
Sioti.x  City  6^  Si.  P.  R.  Co..  40 /o7L'a  526. 
Union  Pac.  R.  Co.  v.  Fray,  29  Am.  6^  Eng. 
R.  Cas.  309,  35  A'an.  700,  12  Pac.  Rep.  98. 
Williamson  v.  Cambridge  R.  Co.,  30  Ant.  &> 
Eng.  R.  Cas.  636,  144  Mass.  148,  10  iV.  E. 
Rep.  790.  Michigan  C.  R.  Co.  v.  Coleman, 
28  Mich.  440.  Kelly  v.  Chicago  &-  A.  R. 
Co.,  88  Mo.  534. — Applying  Adams  v.  Han- 
nibal &  St.  J.  R.  Co.,  74  Mo.  SS3'— Anderson 
v.  Rome,  W.  &•  O.  R.  Co.,  54  A\  V.  334. 
Furst  V.  Second  Ave.  R.  Co.,  72  A^.  Y.  542. 
Carpenter  v.  New  York,  N.  H.  &*  H.  R.  Co., 
13  A^  1'.  5.  A'.  718;  affirming  \o  N.  Y.  S. 
R.  712.     Barry  v.  Second  Ave.  R.  Co.,  41  X. 
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]'.  S.  h\  342.  16  .V.  J'.  Sii/>p.  51R;  afiniud 
in  1 36  A'.  K.  6C)9,  nieiii.,  33  A'.  E.  h'fp.  nCt, 
iiii-iii.,  50  iV.  r.  S.  I\\  <;:9.-DisriN<;uisniNO 
(.•.isey  7/.  Nuw  York  C.  ct  II.  U.  U.  Co.. 
7.S  N.  Y.  51S;  Jaiiovcr  U.  Co.  v.  Coylc, 
55  I'a.  St.  396.  (JtioTiNO  VValdclc  v.  Nuw 
York  C.  &  H.  R.  .K.  Co..  95  N.  Y.  274.— 
Soiil'ietland  v.  Wiiniini^ton  A^  IV.  A\  Co., 
I  of)  A'.  C.\ir.  100,  II  .S'.  A".  /»■<•/.  189.  Tnu'is 
V.  I.oiihvilh'  i>  A'.  Vi'.  C<7..  9  Lea(Tenn.)  231. 
(/'////,  C.  iS^'  .V,  /-'.  R.  Co.  V.  l'i>/-X',  74  Tex. 
364,  1 2  .V,  W^.  /v','/.  68. 

Hut  if  tilt  employe  should  be  called  as  a 
witness  and  deny  the  declarations,  the  evi- 
dence nii^ht  be  ofTered  in  rebuttal  to  con- 
traflirt  him.  Di ft  rich  v.  Vuilliinore  &•  //. 
S.  A*.  Co.,  w  Am.  ^  Eng.  R.  Cas.  113.58 
M,t.  347. 

2<>:t.  or  ofHi'ers  iU'tiii^  within  tlift 
H«M>|>n  of  tli^ir  powor.— To  render  ad- 
missiljle  declarations  of  the  president  of  a 
street  railway  com[)any  as  to  the  ownership 
(A  the  lines  formerly  o()erated  by  the  com- 
pany, such  declarations  must  have  been 
made  while  he  was  in  the  performance  of 
his  duties  as  president,  or  while  acting  for 
the  com|)any,  or  while  transacting  any  busi- 
ness contemporaneous  with  the  declarations 
which  they  serve  to  explain.  Riclwtts  v. 
Birmin^thxm  St.  R.  Co.,  37  Am.  d^  Eug.  R. 
Cat.  12,  85  .l/ii.  600,  5  So.  Rep.  353. 

Where  a  railrf)ad  company  is  suetl  for  re- 
fusing to  accept  anfl  pay  for  coal  which  it 
had  contracted  to  buy,  declarations  made 
by  the  president  of  the  company,  recogniz- 
ing the  contract,  and  directing  what  should 
be  done  in  the  matter,  are  admirsible, 
wliere  it  appears  that  the  contract  was  in 
the  ordinary  course  of  his  business.  Balti- 
more &*  O.  R.  Co.  V.  lirydon,  25  Am.  &•  Eiii^. 
R.  Cas.  287,  65  M(/.  1 98,  7  Cent.  Rep.  396, 
3  Atl.  Rep.  306,  9  ////.  Rep.  126. 

Where  a  company  is  sued  to  recover  for 
services  performed  in  organizing  the  com- 
])any,  evidence  that  the  president  had  said 
that  the  plaintilT  ought  to  be  paid  if  any  one 
was,  is  not  admissible  against  the  company, 
without  shovving  some  authority  beyotid 
the  fact  that  he  was  [)rcsident.  Loiuv.  Con- 
necticut ^  P.  R.  R.  Co.,  45  A'.  H.  370. 

Where  an  express  company  agrees  to 
take  up  the  trunk  of  a  passenger  from  a 
railroad  company  and  carry  it  further,  but 
fails  to  do  so,  and,  when  sued,  denies  that  it 
ever  received  the  trunk  from  the  railropu, 
evidence  of  admissions  made  by  its  pn.s:- 


dcnt.  when  a  demand  was  made  for  the 
trunk,  that  it  had  been  ivceivi'd,  is  admissi- 
ble. Harnett  \,  U'estcott,  2\J.  &^  S.  213,  3 
A'.   Y.  Siipp.  7,  18  i\'.  J'.  .V.  A'.  962. 

Where  a  canal  company  is  sued  for  divert- 
ing water  from  j)laintill's  mill,  declarations 
made  by  the  suiiervisor  in  charge  of  the 
canal,  in  response  to  complaints  by  plainlill, 
are  competent  evidence  against  the  roiu- 
pany.  J/alsey  v.  J.e/iii;/-  I  'alley  R.  Co.,  45 
A'.  J.  I..  26.  ' 

A  declaration  made  by  the  president  of 
the  canal  company,  about  the  time  of  the 
construction  under  his  direction  of  a  certain 
work  for  the  use  of  a  canal,  with  regard  to 
the  purpose  t)f  the  company  in  Iniilding  it, 
is  competent  evidence  against  the  com- 
pany, llahey  v.  Le/ii^/i  I  'alley  R.  Co.,  45  A'. 
/.  L.  26. 

The  declarations  of  a  director  of  a  cor- 
porati(jn,  that  a  certain  person  is  its  agent, 
do  not  hMid  it.  Florida,  M.  o-^"  (/.  A'.  Co.  v. 
Varnedoe,  81  Ga.  175,  7  S.  A".  Rep.  129. 

Where  the  action  is  for  causing  the  death 
of  an  employe,  through  the  alleged  incom- 
petency of  a  co-employe,  and  il  appears 
that  he  was  competent  at  the  time  he  was 
employed,  but  had  f.illen  into  habits  of  in- 
toxication, evidence  is  admissible,  as  tending 
to  show  knowledge  on  the  i)art  of  the  com- 
pany, that  the  division  superinttmdent  had 
said  at  one  time  that  the  em[)loye  must  (|iiit 
drinking;  and  it  is  also  proper  to  allow  the 
superintendent  to  testify  that  he  had  ac- 
cused the  employe  at  f)ne  time  of  being  olT 
on  a  S[)ree,  which  he  did  not  deny,  and  that 
he  had  reprimanded  him  for  it.  C/iapman 
V.  Erie  R.  Co.,  55  A'.  V.  579;  rerersini;  i  7". 
(C~  C.  526.— QuoTKi)  IN  McDermoti  7'.  Han- 
nibal &  St.  J.  R.  Co.,  28  Am.  &  Eng.  R.  Cas. 
528,  87  Mo.  285. 

A  depot  agent  was  notified  by  the  super- 
intendent to  report  for  instructions  to  the 
assistant  superintendent,  and,  on  so  rejjort 
ing,  was  informed  that  the  latter  flesirefl  to 
transfer  him  to  another  station  on  the  road  ; 
the  transfer  being  made,  the  depot  agent 
afterward  sued  the  company  for  increased 
compensation,  as  promised  by  the  assistant 
superintendent.  Held,  that  the  statements 
and  declarations  of  the  assistant  super- 
intendent, while  negotiating  for  the  trans- 
fer, and  up  to  the  completion  of  the  con- 
tract, were  competent  evidence  against  the 
company.  Alabama  G.  S.  R.  Co.  v.  Hill,  76 
Ala.  303. 
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204.  Orn(;ciitHwliiInnctlii(;\vitliiii 
the  s<'0|H'  of  tln'ir  antliivrlly.*  —  (I) 

(/VwiTii//)'.  — Tlic  sayings  of  tlie  iij4<'iits  of  a 
railroad  company  arc  admissible,  and  will 
bind  the  company  only  when  made  in  the 
pariicular  business  intrusted  to  tlieni,  and 
whilt!  (;nj;af;cd  in  that  business.  Johnson  v. 
Kiist  Tinn.,  V.  &*  G.  R.  Co.,  90  Ga.  810,  17  S. 
]■:.  Ref>.  I  -M.  HuntsvilU,  li.  /..  ^  M.  S.  A 
Co.  V.  Corfteninj:;,  <)j  ^l/a.  6S1,  12  So.  A'f/>. 
295.  I'erry  v.  />ui//ni;ton,  C.  N.  &•  M.  /'. 
Co.,  47  /o70ii  549,— DisTiNUUlsHiNG  Morsc 
V.  Connecticut  Kiver  K.  Co.,  6  (jray  (Mass.) 
450.  Ui;iniN(;  Lafayette  iS:  I.  R.  Co.  v, 
Khman,  30  Ind.  83.  Hkvikwi.vc;  Chicago, 
n.  cS:  O.  R.  Co.  V.  Coleman,  18  III.  297.— 
McDermott  v.  Hannibal  &>  St.  J.  li.  Co.,  28 
Am.  &^  I'lnt^.  R.  C1.1.  52S,  87  Mo.  285.  /ttiu's 
V.  lUtltimore  &^  O.  A".  Co.,  26  Mo.  A  pp.  19. 
Smitli  V.  North  Carolina  R.  Co.,  68  A^.  Car. 
io7.--Foi,i,()\vi:n  in  Branch  t/.  Wilmington 
k  W.  R.  Co.,  88  N.  Car.  t,-]^.- Souther  land 
V.  Wilmington  &'  W.  A'.  Co.,  106  A'.  Car. 
100,  II  S.  E.  Rep.  189.  Iluntini^don  &*  B. 
T.  M.  R.  &-  C.  Co.  V.  Drclvr,  82  Pa.  St.  1 19. 

The  conversation  of  an  agent  of  defenrlant 
authorized  to  make  and  modify  the  C(mtract 
sued  on,  had  at  the  time  concerning  it  and 
its  terms,  is  proper  evidence  for  the  plain- 
tilT.  Louisville,  N.  A.  &^  C.  R.  Co.  v.  Ilenly, 
12  Am.  &^  JCnj(.  R.  Cas.  301,  88  Ind.  535. 

Declarations  of  an  agent  of  a  company, 
made  to  a  contractor  for  the  construction 
of  the  road,  while  iufpiiringof  him  as  to  the 
best  mode  of  completing  the  construction, 
and  while  acting  within  his  authority,  are 
aflniissible  in  a  suit  on  the  contract.  iVor- 
'Mtch  &^  W.  R.  Co.  V.  Cahill,  18  Conn.  484. 

Where  a  passenger  sues  for  an  injury 
caused  by  the  train  running  olT  the  track  at 
a  place  where  it  was  being  repaired,  the 
declaration  of  the  company's  agent,  who 
had  charge  of  a  gang  of  men  relaying  ties, 
"  that  there  was  sutricient  time  to  relay  them 
before  the  arrival  of  the  train,"  is  admissible 
against  the  company  as  part  of  the  res 
gest(P.  Matteson  v.  New  York  C.  A'.  Co.,  62 
Dark  (N.  V.)  364. 

Representations  and  declarations  made  by 
the  agent  of  the  corporation  in  the  course  of 
the  business  intru.sted  to  his  particular  care 
are  binding  upon  the  corporation,  notwith- 
standing they  produce   evidence  to    show 

*  Declarations  of  servants  and  agents,  see 
rotp-;,  ^o  Am.  &  Eng.  R.  Cas.  639;  18  M  139; 
7  t't-  419. 


that  he  had  no  authority  to  make  those 
decollations  or  repiesi'ntations.  Persons 
flealitig  with  tile  (jorporatioii  by  sm  h  an 
agent  have  a  right  to  suppose  that  he  has 
autiiority  to  s[)eak  for  it  relative  to  the  busi- 
ness intrusted  to  his  s|)e(:ial  care.  Sehles- 
singer  v.  /Ltaiis  i'.xp.  Co..  9  Rhila.  Wa.) 
70.  Rlvikwim;  Tanner  v.  Oil  Creek  R. 
Co.,  53  I'a.  St.  41 1. 

Evidence  of  acts  and  statements  of  .igeiits 
and  oII'k  ers  of  a  railroarl  in  regard  to  the 
ownershi[i,  maiiagemcu,  control,  or  ctjii- 
struction  of  the  ro:id,  if  such  acts  wcie  per- 
fcjrmed  or  tiie  -.Latemenls  made  whil(>  such 
officers  and  agents  were  engaged  for  the 
company,  may  Ix;  admitti^d  ;  hut  before 
they  aie  admissible,  it  must  be  proved  by 
other  eviilence  than  the  olFiccr's  or  agent's 
declarations  that  he  was  sucli  ollicrr  or 
agent.  Afissourt  Pae.  R.  Co.  v.  Owens,  i 
Te.r.  A  pp.  (Civ.  Cas.)  163. 

(2)  Claim  agent.— \  corporation  having 
invested  an  agent  with  general  authority  to 
adjust  claims  against  it,  the  declarations  of 
such  agent  in  the  adjustment  of  a  claim  are 
competent  eviden/:e  against  it.  ./hlams  I''..\p. 
Co.  V.  Harris,  40  Am.  &^  Eng.  R.  Cas.  151, 
.120  Ind.  73,  21  N.  E.  Rep.  340. — Foi.lowf.d 
IN  Missouri  Pac.  R.  Co.  v.  Gcrnan.  84  Tex. 
141. — Missouri  Pac.  R.  Co.  v.  Gernan,  84 
Te.r.  141,  19  S.  W.  Rep.  4^11. —Following 
Missr)uri  Pac.  R.  Co.  7>.  Sherwood,  84  Tex. 
125;  Adams  Exp.  Co.  v.  Harris,  120  Ind.  73, 
21  N.  E.  Rep.  340. 

(3)  Freight  agent. — The  statements  of  a 
general  freight  agent  of  a  railway  company 
in  regard  to  goods  delivered  to  him  for 
transjjortation,  made  at  a  time  when  tlia 
duty  of  the  railroad  to  deliver  the  goods 
still  existed,  are  admissible  againsi  the  com- 
pany, although  made  eight  months  after  the 
delivery  of  the  goods  to  hiiu.  Rurnside  v. 
Grand  Trunk  A'.  CV.,  47  A'.  //.  554.— Fol- 
lowing Morsc  V.  Connecticut  River  R.  Co., 
6  Gray  (Mass.)  450. —  Distinguisiied  in 
Meyer  v.  Virginia  &  T.  R.  Co.,  16  Nev.  341. 
Revif.wei)  in  Missouri  Pac.  R.  Co.  v.  Sher- 
wood, 84  Tex.  125. 

Where  a  company  is  sued  for  the  non- 
delivery of  freight,  declarations  made  by 
the  freight  agent  at  the  place  of  delivery,  to 
the  effect  that  he  thought  it  had  been  de- 
livered to  other  parties,  made  in  answer  to 
inquiries  for  the  freight,  are  admissible 
against  the  company.  Lane  v.  Boston  &^ 
A.  R.  Co.,  112  Mass.  455.— Dlstingulshed 
IN    Boston   &   M.    R.  Co.   -v.    Ordway,    140 
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Mass.  510;  Meyer  v.  Virginia  &  T.  R.  Co., 
16  Nev.  341.  Reviewed  in  Hampton  v. 
Pullman    Palace    Car    Co.,    42    Mo.  App. 

134. 

The  statements  contained  in  letters  writ- 
ten or  indorsements  and  memoranda  made 
upon  a  freight  or  expense  bill  by  agents  of 
a  raihoad  company  in  the  course  of  search 
for  goods  lost  in  transit,  and  having  refer- 
ence to  the  search,  are  the  statements  of  the 
company,  and  it  is  bound  by  all  the  infer- 
ences which  legitimately  result  therefrom. 
Union  Pac.  R.  Co.  v.  Hepner,  3  Colo.  App. 
313,  33  rac.Rep.  72. 

(4)  Local  agent. — The  statements  of  local 
agents  of  an  express  company,  of  negotia- 
tions and  appeals  made  by  them  to  the 
plaintiff  in  regard  to  the  giving  of  a  deed  to 
procure  the  discharge  of  plaintiff's  son  from 
arrest  for  embezzlement  from  the  company, 
as  showing  that  plaintiff  gave  the  deed  for 
this  purpose,  are  admissible  in  an  action 
bringing  in  question  the  validity  of  such 
deed.  Southern  Exp.  Co.  v.  Duffey,  48  Ga. 
358. 

(5)  Ticket  agent. — The  statements  made 
by  a  ticket  agent  selling  a  limited  excursion 
ticket  are  competent  in  evidence  against  the 
company  on  the  subject  of  the  movement  of 
the  trains,  etc.,  and  to  show  whether  the 
limit  of  time  of  the  ticket  was  reasonable 
under  the  circumstances.  Gulf,  C.  &*  S.  F. 
R.  Co.  V.  Wright,  ?  Tex.  Civ.  App.  463,  21 
S.  IV.  Rep.  399. 

(6)  Ticket  inspector. — The  declarations  of 
a  ticket  inspector  as  to  his  reasons  for  re- 
jecting a  ticke'  wheu  presented  by  a  pas- 
senger, made  in  the  line  of  his  duty,  are  ad- 
mi£sil)le  to  prove  the  genuineness  of  such 
ticket.  iVichols  v.  Southern  Pac.  Co.,  52  Am. 
&•  Eng.  R.  Cas.  205,  23  Oreg.  123,  31  Pac. 
Re/>.  296. 

205.  Of  agents  not  acting  witliin 
tlio  .scope  of  their  anthority.— Declara- 
tions of  an  agent  must  be  within  the  scope 
of  his  authority  and  while  the  transaction  is 
yet  depending;  e.  g.,  a  tabulated  statement 
made  out  by  one  known  as  "claim  agent," 
as  to  the  bales,  etc.,  of  cotton  burned,  is  not 
competent  against  the  principal  unless  it  be 
shown  that  it  was  within  the  extent  or  scope 
of  his  business,  and  that  it  was  within  the 
discharge  of  his  duty  while  the  obligation 
of  the  carrier  yet  continued.  Missouri  Pac. 
R.  Co.  V.  Sherwood,  84  Tex.  125,  19  .S".  W. 
Rfp.  455.— Reviewing  Burnside  v.  Grand 
Trunk  R.  Co.,  47  N.  H.  554,  93  Am.  Dec. 


474.— Followed  in  Missouri  Pac.  R.  Co.  v, 
Gernan,  84  Tex.  141. 

The  acts  or  declarations  of  an  agent  or 
officer  of  a  corporation,  in  recognition  of  an 
adverse  claim  or  right,  are  not  admissible  as 
evidence  against  liis  principal,  unless  au- 
thorized, or  subsequently  ratified.  Mobile 
&•  G.  R.  Co.  V.  Cogsbill,  85  Ala.  456,  5  So. 
Rep.  188. 

In  a  suit  by  a  lot  owner  to  recover  dam- 
ages to  his  lot,  caused  by  the  use  of  a  street 
fronting  it  for  railroad  tracks,  the  state- 
ments of  the  officers  of  the  road  as  to  the 
intended  future  use  of  the  street  are  not  ad- 
missible in  behalf  of  the  company ;  but  an 
actual  direction  as  to  its  use  might  be 
proper  evidence.  Pittsburg,  Ft.  IV.  &^  C. 
R.  Co.  V.  Reich,  loi  ///.  157. 

The  plaintiff  having  been  injured  while 
coupling  cars,  an  agent  sent  by  the  com- 
pany to  obtain  from  him  a  statement  of  the 
circumstances  of  the  accident  is  not  author- 
ized by  such  agency  to  bind  the  company 
by  his  own  declarations  as  to  such  circum- 
stances. Proof  01  such  declarations  would 
be  mere  hearsay  evidence.  Doyle  v.  St. 
Paul,  J/.  6-  M.  R.  Co.,  41  Am.  &•  Eng.  R. 
Cas.  376,  42  Minn.  79,  43  A^.  IV.  Rep.  787. 

Where  a  company  is  charged  with  negli- 
gence in  destroying  plaintiff's  goods  while 
in  a  warehouse,  by  sparks  from  an  engine, 
statements  made  by  the  station  agent,  at 
the  time  the  building  was  burning,  as  to 
what  caused  the  fire,  are  not  admissible 
against  the  company.  Meyer  v.  Virginia 
<S-  T.  R.  Co.,  16  A'ev.  341.— Di.stinguish- 
ING  Morse  v.  Connecticut  River  R.  Co.,  6 
Gray  (Mass.)  450;  Burnsidez'.  Grand  Trunk 
R.  Co.,  47  N.  H.  554;  Lane  v.  Boston  &  A. 
R.  Co,  J12  Mass.  462. 

Where  a  company  is  sued  for  a  penalty 
for  delay  in  shipping  local  freights,  it  ia 
error  to  admit  the  declarations  of  a  station 
agent  to  the  effect  that  the  company,  dur- 
ing a  certain  season,  used  most  of  its  cars 
for  through  freights,  his  agency  not  extend- 
ing to  a  control  of  through  freights.  Branch 
V.  Wilmington  &>  W.  R.  Co.,  18  Am.  &^ 
Eng.  R.  Cas.  621,  88  A^.  Car.  573.— FOLLOW- 
ING Smith  V.  North  Carolina  R.  Co.,  68  N. 
Car.  107. 

Where  a  company  is  charged  with  negli- 
gence in  the  improper  construction  of  its 
track  so  as  to  back  water  over  plaintiff's 
lands,  declarations  made  by  a  section  mas- 
ter are  not  admissible  against  the  company 
where  it  appears  that  his  duties  only  related 
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to  keeping  the  track  in  order,  and  hrd  no 
reference  to  whether  it  was  properly  con- 
structed or  not.  IValdropx.  Greenwood,  L. 
&^  S,  A'.  Co.,  34  Aw.  &^  En^.  K.  Cas.  204,  28 
So.  Car.  157,  5  S.  E.  Kep.  471.— ArPLiLU  in 
Schlapbacli  v.  Riclimond  &  D.  R.  Co.,  53 
Am.  &  Eng.  R.  Cas.  42,  35  So.  Car.  517,  15 
S.  E.  Rep.  241. 

200.  Of  aji^cnts  coiiccruiii^  past 
triiiisuctlous.  —  (i)  Generally.— 'Y\\(t  rule 
is  well  established  that  the  declarations  of 
an  aj^ent  are  only  admissible  as  to  matters 
within  the  sc^pe  of  his  authority,  and  only 
as  to  transactions  then  going  on,  and  not 
as  to  past  events.  International  &•  G.  N. 
R.  Co.  V.  Ragsdale,  67  Tex.  24,  2  5.  W.  Rep. 
515.  Bevh  \,  Baltimore  &•  O,  R.  Co.,  26 
Jl/o.  App.  19.  Coyle  v.  Baltimore  &•  O.  R. 
Co.,  1 1   IV.   Va.  94. 

Even  though  he  may  continue  still  to  act 
as  agent  generally,  or  in  other  matters. 
McComb  V.  North  Carolina  R.  Co.,  70  N. 
Car.  178. — Followed  in  Stenhouse  v. 
Charlotte,  C.  &  A.  R.  Co.,  70  N.  Car.  542. 

Statements  subsequently  made  by  agents 
of  a  company  who  were  not  its  agents  in 
the  transaction  which  involved  the  cause  of 
action,  are  inadmissible  to  bind  the  com- 
pany. Rider  v.  Wabash,  St.  L.  &*  P.  R. 
Co.,  \4Af0.  App.  529. 

(2)  Contracts. — Where  one  of  the  parties 
to  a  contract  is  sued  by  the  other  for  mis- 
representations, by  v%..icli  the  latter  claims 
to  have  ben  deceived  in  making  the  con- 
tract, the  declarations  of  an  agent,  made 
subsequent  to  the  negotiations  which  cul- 
minated ui  the  contract,  are  inadmissible. 
Phelps  v.  George  s  Creek  &*  C.  R.  Co.,  16  Am. 
&*  E"y  R.  Cas.  600,  60  Md.  536. 

In  an  action  for  breach  of  a  contract 
alleged  to  have  been  made  by  an  agent,  it  is 
incompetent  to  establish  such  breach  by 
evidence  of  the  declarations  of  the  agent. 
Memphis  &>  V.  R.  Co.  v.  Cocke,  (i\ Miss,  713, 
2  So.  Rep.  495. 

Evidence  of  what  an  agent  said  in  regard 
to  a  transaction  already  passed,  but  while 
his  agency  for  similar  objects  still  continued, 
is  not  admissible  to  prove  the 'contract 
itself,  although  it  is  competent  to  contra- 
dict the  statement  of  the  agent  that  no  such 
contract  was  made.  Stenhouse  v.  Charlotte, 
C.  (&*  A.  R.  Co.,  70  A'.  Car.  542.— FOLLOWING 
McComb  V.  North  Carolina  R.  Co.,  70  N. 
Car.  178. 

If  suc*^  evidence  is,  after  objection,  re- 
ceived generally,  withoutconfining  it  to  the 


contradiction  of  the  statement  of  the  agent, 
it  is  error,  and  eiitiiles  the  party  objecting 
to  its  reception  to  a  new  trial.  Stenhouse  v. 
Ch.vloltc,  C.  &>  A.  R.  Co.,  70  A'.  Car.  542. 

The  declaration  of  a  depot  agent,  made  in 
response  to  plaintill's  inquiry  for  his  goods, 
that  they  were  burned  up  in  a  car  a  few 
nights  previously,  is  not  admissible  as  evi- 
dence against  his  principal,  the  railroad 
company,  when  sued  for  the  loss  of  the 
goods.  Lruis^'ille  &•  A^.  R.  Co.  v.  Carl,  91 
Ala.  271,  9  So.  Rep.  334. 

A  statement  by  an  agent  that  it  was 
reported  that  there  had  been  a  delay  in  a 
freight  train,  and  that,  if  the  facts  were  as 
represented,  the  company  oiight  to  and 
would  pay  the  damages,  and  requesting  the 
party  in  interest  to  investigate  the  facts,  is 
incompetent  and  irrelevant  in  a  suit  agi'i!?st 
the  road  for  damages  from  such  delay. 
Tiiggle  V.  St.  Louis,  A'.  C.  ^^  lY.  R.  Co.,  62 
Mo.  425. 

At  the  trial  uf  an  action  to  recover  for 
the  loss  of  cotton  alleged  to  have  been  de- 
livered ata  dcpotof  defendants,  and  burned 
the  same  day,  a  declaration  of  the  agent 
made  the  next  day,  that  "  the  railroad  com- 
pany was  responsible  for  the  cotton,"  was 
received  as  evidence  against  defendant. 
Held,  error,  but  no  ground  for  a  new  trial, 
the  declaration  being  a  mere  expression  of 
opinion  and  irrelevant  to  the  issues.  Pat- 
terson V.  South  Carolina  R.  Co.,  4  So.  Car. 

153- 

In  the  trial  of  an  action  for  damages  for 
requiring  a  passenger  having  no  ticket  to 
pay  more  than  the  ticket  rate,  evidence  of 
the  declaration  of  the  ticket  agent  at  the 
station  wiiere  the  passenger  had  tried  to 
buy  a  ticket,  that  he  was  asleep  before  and 
on  the  arrival  of  the  train  on  which  plain- 
tiff took  passage,  such  declaration  having 
been  made  on  the  day  following,  is  incom- 
petent. Forsee  v.  Alabama  G.  S.  R.  Co.,  63 
Miss.  66. 

(3)  Torts. — In  an  action  to  recover  for 
injuries  occasioned  by  f.dling  through  an 
uncovered  bridge  in  attempting  to  get  on 
defendant's  train,  the  bridge  being  under 
the  control  of  defi.ndaiiis,  declarations  of 
the  conductor  of  the  train,  made  after  the 
accident  had  happened,  tending  to  show 
that  the  company  had  been  guilty  of  negli- 
gence, were  inadmissible.  Chicago  <5-»  N. 
W.  R.  Co.  V.  Fillmore,  57  ///.  265.  —  Fol- 
lowed IN  Chicago  &  A.  R,  Co.  v.  Fietsam, 
19  111.  App.  55. 
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In  an  action  tor  damages  for  personal  in- 
juries occasioned  by  the  negligence  of  a 
railroad  company,  it  is  error  to  permit  a 
witness  to  testify  that  a  few  days  after  the 
injury  the  conductor  who  had  charge  of 
liie  train  at  the  time  of  the  injury,  said 
that  the  bell  was  not  rung,  and  that  the  train 
was  running  at  an  excessive  rate  of  speed, 
U'ens^ler  v.  Missouri  Pac.  R.  Co.,  16  Mo. 
App.  493. 

Where  a  passenger  sues  for  being  ejected 
from  a  train,  the  conductor  claiming  that 
his  ticket  did  not  entitle  him  to  ride  to  the 
place  where  he  desired  to  go,  evidence  of 
declarations  of  the  ticket  agent,  made  after 
the  ticket  was  sold,  is  not  admissible  against 
the  company,  not  being  a  part  of  the  res 
i(est(T.  M ilwankee  &•  M.  Ji.  Co.  v.  Finney, 
10  Wis.  388. 

207.  Of  alleged  agents  where  the 
agency  is  not  proved.  —  Before  the 
declarations  of  an  agent  are  admissible,  the 
party  offering  to  prove  them  must  at  least 
give  some  evidence  tending  to  show  that  he 
had  power  to  act  for  his  principal  in  relation 
to  the  matter  in  hand,  and  that  the  same 
was  within  the  scope  of  his  authority. 
Armilv.  Chicago,  D.  <S^  Q.  R.  Co.,  28  Am. 
&^  Eng.  R.  Cas.  467,  70  /o7i'a  130,  30  /V.  IV. 
Rep.  42.  Cook  v.  United  States  Exp.  Co.,  4 
Hun  (A'.  Y.)  272. 

It  is  not  enough  to  show  that  he  was 
known  as  the  general  agent  of  the  company. 
Lafayette  &*  I.  R.  Co.  v.  Ehinan,  30  Ind.  83. 
—Quoted  in  Verryw.  Burlington,  C.  R.  & 
M.  R.  Co.,  47  Iowa  549. 

Or  to  show  that  he  settled  for  stock  killed 
and  injured  along  the  road,  as  tending  to 
prove  that  he  had  authority  to  act  in  regard 
to  the  roadbed,  ditches,  or  drainage.  Drake 
v.  Chicago,  R.  I.  Sr-  P.  R.  Co.,  29  Am.  &* 
Eng.  R.  Cas.  514,  70  /ozcfa  59,  29  N.  IV.  Rep. 
804. 

The  declarations  of  an  agent,  made  within 
the  scope  of  his  agency,  are  admissible 
against  the  company ;  and  if  such  declara- 
tions are  erroneously  admitted  without  first 
proving  the  agency,  the  error  is  cured  by 
subsequent  proof  of  the  agency.  Toledo, 
W.  &-  IV.  R.  Co.  v.  Fisher,  13  /ml  258.— 
Following  Wayne  County  Turnpike  Co. 
V.  Berry,  5  Ind.  286. 

Acts  done  and  declarations  made  by  one 
assuming  to  act  as  agent  are  not  competent 
to  prove  the  agency,  unless  subsequently 
brought  to  the  knowledge  of  the  principal 
and  ratified  by  him.    Huntsville,  B.  L.  &• 


M.  S.  R.  Co.  V.  Corpeniug,  97  Ala.  68 1,  12 
So.  Rep.  295.  Memphis  &*  V.  R.  Co.  v. 
Cocke,  64  Miss,  713,  2  So.  Rep.  495. 

The  question  for  the  jury  is  one  of  agency 
on  all  the  evidence  in  the  case,  and  it  is  not 
concluded  by  the  statement  of  the  alleged 
agent.  Harrison  v.  Kansas  City,  C.  &•  S. 
R.  Co.,  50  Mo.  App.  332. 

Conversations  had  after  the  date  of  an 
absolute  deed  to  a  railroad  company,  with 
persons  connected  in  some  way  with  such 
company,  but  not  shown  to  have  had  au- 
thority to  speak  for  or  bind  it,  are  tiot  ad- 
missible in  evidence  to  prove  that  the  grant 
was  upon  condition  that  a  depot  should  be 
built  on  the  premises.  Schwalbach  v.  Chi- 
cago, M.  «S-  St.  P.  R.  Co.,  73  Wis.  137,  40  K. 
W.  Rep.  579. 

208.  Declarations  of  company's 
speakers  at  public  meetings.— Prom- 
ises made  by  speakers  in  a  meeting  brought 
about  by  a  railroad,  for  the  purpose  of  se- 
curing a  right  of  way  from  landowners,  are 
admissible  to  show  the  inducements  to  the 
making  of  a  grant  to  the  road  by  the  plain- 
tiff, where  both  the  plaintill  and  the  com- 
pany's agent  were  at  the  meeting,  and  they 
went  immediately  from  it  and  executed  the 
deed  ;  the  agent  may  be  considered  to  have 
adopted  the  promises  which  he  knew  plain- 
tilT  had  heard  made  for  the  company.  At- 
lanta &^  L.  R.  Co.  V.  Hodnett,  29  Ga.  461. 

Otherwise  where  the  si)eaker  is  not  shown 
to  have  been  authorized  to  speak  for  the 
company  or  those  representing  it.  First 
Nat.  Bank  v.  Hurford,  29  Iowa  579. 

200.  Statements  of  pain  and  suf- 
fering made  to  attending  pliysi- 
cian.* — In  an  action  for  personal  injuries, 
the  statements  made  to  an  attending  physi- 
cian by  the  injured  party  in  respect  to  his 
injuries  and  the  pain  suffered  by  him  are 
competent  evidence  in  connection  with  his 
examination  and  observation  of  the  patient. 
Brusch  V.  St.  Paul  City  R.  Co.,  52  Minn. 
512,  55  N.  JV.  Rep.  57.  Louisi'ilh,  A'. ,-/.  IS- 
C'. R.  Co.  V.  Falvey,  23  Am.  &*  Eng.  R.  Cas. 
522,  T04  Ind.  409,  3  yV.  E.  Rep.  389,  4  A'.  E. 
Rep.  908.  Uike  Shore  <S^  M.  S.  R.  Co.  v. 
Rosensmeig,  26  Am.  6h  Eng.  R.  Cas.  489,  1 13 
Pa.  St.  519,  6  At  I.  Rep.  545. 

Even  though  such  statements  may  have 
been  made  after  the  beginning  of  the  ac- 

*  When  declarations  of  pain  and  siifferinof  are 
admissible   in   actions  for  personal  injuries,  s- 
note,  13  L.   R.  A.  465.     See  also  utile,  lOO, 
177. 
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tion  for  damages.  Cleveland,  C,  C.  &^  I.  P.. 
Co.  V.  Newell,  23  Am.  &•  En^.  R.  Cas.  492, 
104  Incl.  264,  54  Am.  Rep.  312,  3  N.  E.  Rep. 
gj(5. — OuOTEO  IN  Bennett  v.  Northern  Pac. 
R.  C0.72  N.  Dak.  112. 

Such  statements,  made  after  the  act  caus- 
ing the  injury,  are  competent  as  a  basis  for 
the  opinion  of  the  physician  upon  the  phys- 
ical condition  of  the  injured  party.  Texas 
Trunk  R.  Co.  v.  Ayres,  83  Tex.  268,  18  S. 
W.  Rep.  684. 

In  an  action  by  the  husband  for  damages 
sustained  from  injuries  inflicted  upon  his 
wife,  expressions  of  pain  and  suffering, 
made  by  the  wife  to  the  physicians  when 
they  were  examining  her  for  the  purpose  of 
learning  her  physical  condition,  are  admis- 
sible as  evidence.  JMatteson  v.  New  York 
C.  R.  Co.,  35  A'.  ]'.  487. 

So,  likewise,  declarations  as  to  her  health, 
made  by  the  wife  to  a  neighbor  shortly  after 
the  injury,  are  admissible,  especially  when 
called  out  by  the  defendant  on  cross-exami- 
nation. Matteson  v.  Ne^M  York  C.  R,  Co., 
35  N.  Y.  487. — FuLLOWKD  IN  Hagenlocher 
V.  Coney  Island  &  B.  R.  Co.,  99  N.  Y.  136,  i 
N.  E.  Rep.  536. 

When  it  is  important  to  show  the  bodily 
condition  of  a_  person  at  a  certain  time, 
what  such  person  says  to  an  examining 
physician  at  such  time  about  the  then  na- 
ture, symptoms,  and  effects  of  the  malady 
then  upon  her  is  proper  evidence.  Earl  v. 
Tupper,  45  VI.  275. 

It  is  competent  to  prove  expressions  of 
pain  and  suffering  made  by  the  injured  per- 
son at  the  time  of  the  pain  and  suffering, 
whether  at  or  even  after  the  date  of  injury, 
and  it  was  proper  for  the  witness  to  relate 
what  plaintiff  had  said  as  to  her  condition. 
It  was  also  proper  to  prove  by  physicians 
and  other  witnesses  the  condition  of  the 
health  of  plaintiff  before  and  after  the  in- 
jury, both  by  describing  her  appearance  and 
symptoms  and  by  giving  her  own  expres- 
sions of  pain  and  suffering  at  the  time.  And 
it  was  also  proper  for  physicians  to  testify  to 
knowledge  of  plaintiff's  condition  obtained 
by  professional  examinations,  and  to  state 
the  conclusions  at  which  they  arrived  from 
the  knowledge  gained  by  such  examina- 
tions. ChicaiTo,  St.  L.  &•  J'.  R.  Co.  v. 
SpYlker,  55  Am.  &->  Eng.  R.  Can.  200.  134 
frni.  380,  33  N.  E.  Rep.  280,  34  A^.  E.  Rep. 
218. 

It  is  proper  to  allow  a  physician  to  testify 
for  plaintiff  that  some  weeks  after  the  in- 


jury, and  after  the  commencement  of  the 
action,  the  plaintiff  siill  complained  of  pain 
about  the  injured  parts.  Murphy  v.  New 
York  C.  R.  Co.,  66  Barl).  {N.  Y.)  125. 

Testimony  of  plaintiff's  physician,  that 
when  he  last  examined  her,  which  seemed 
to  have  been  only  a  few  days  before  the 
trial,  she  still  had  persistent  pain  on  motion 
of  the  injured  limb,  is  not  objectionable  as 
involving  the  assumption  that  the  pain  con- 
tinued at  the  time  of  the  trial.  Roseveli  v. 
Manhattan  R.  Co.,  \i  N.  Y.  Supp.  598,  37 
N.  Y.  S.  R.  894,  27/  &>  S.  197 ;  affirmed  in 
133  iV.  Y.  537,  mem.,  30  N.  E.  Rep.  11 48, 
mem. 

Where  one  suing  for  a  personal  injury  is 
examined  as  a  witness  himself,  and  has 
given  evidence  as  to  his  feelings,  statements 
made  by  him  to  his  phj'sician  are  not  ad- 
missible. Rarrellc  v.  Pennsylvania  R.  Co., 
\N.  Y.  Supp.  127,  21  N.  Y.  S.  R.  109. 

21 0.  StatciuoiitH  to  atteiHliiig 
pliy-sieiiui  ns  to  nature  and  cause 
of  injury.* — The  representations  of  a  sick 
or  injured  person,  as  to  the  nati.re,  symp- 
toms, and  effects  of  the  disease  or  injury 
under  which  he  is  suffering  at  the  time,  are 
competent  evidence  tending  to  show  his 
actual  condition.  Howe  v.  Plainjield,  41  N. 
H.  135. 

If  made  to  a  medical  attendant  they  are 
of  greater  weight,  but  are  not  rejected 
when  made  to  another  person.  Perkins  v. 
Concord  R,  Co.,  44  A\  II.  223. 

Evidence  may  be  given  of  what  an  in- 
jured person  said  to  his  physician  as  to  the 
character  of  his  injuries,  but  not  what  he 
said  as  to  the  cause  of  the  injury.  Illinois 
C.  R.  Co.  v.  Sutton,  42  ///.  43S.' 

A  statement  made  by  the  deceased  to  a 
physician  as  to  an  internal  injury  received 
in  a  railroad  collision,  which  was  the  sub- 
ject of  the  suit,  the  injury  then  being 
healed,  and  the  statement  being  made  six 
months  after  the  injury  and  not  with  refer- 
ence to  treatment  by  the  physician,  is  not 
admissible.  Rowland  v.  Philadelphia,  IV. 
&•  />'.  A'.  Co.,  63  Conn.  415,  28  All.  Rep.  102. 

211.  Kxpres.sions  indientinj*'  pres- 
ent pain  and  sufferiu}*.— Exclamations 
of  pain  made  by  an  injured  person  are 
competent  and  relevant  testimony  in  a  suit 
to  recover  damages  for  such  injuries.  Har- 
ris V.  Detroit  City  R.  Co.,  76  Afich.  227,  42 

*  Admissibility  of  statements  of  injii'-"('  party 
made  to  physician  as  to  nature  and  effect  of  in- 
juries, see  note,  2  Am.  St.  Rep.  39. 
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.V.  IV.  Rt'p.  1 1 1 1,  aevihind,  C,  C.  iS-  Si.  L. 
R.  Co.  V.  Prciuitt,  54  .-i/«.  (j^  Aw^'.  R.  Cas. 
198,  134  /«(/.  557,  33  N.  E.  Rep.  367.  Laciis 
V.  Detroit  City  R.  Co.,  92  J//r//.  412,  52  A'.  IV. 
Rep.  745.  Brown  v.  Hannibal  &^  St.  J.  R. 
Co. ,  66  Mo.  5SS.  Plnmmer  v.  Ossipee,  59  ^V. 
//.  55.  Art«^  V.  7V«;j/,  i6iV.  F.  .V.  A'.- 341,  i  N. 
V.  Supp.  536.  Schulcr  v.  7'/-'/>vi'  //z/*.  R. 
Co.,  48  iV.  y.  S.  R.  663  ;  affirming  44  iV.  F. 
5.  A'.  774.— Reviewing  Roche  v.  Brooklyn 
City  &  N.  R.  Co.,  105  N.  Y.  294,  7  N.  Y.  S. 
R.  idx.— Bennett  v.  Northern  Pac.  R.  Co.,  48 
Am.  S^  I^'ig-  R-  Cas.  1S2,  2  A'.  /?rtZ'.  112,  49 
A'.  W.  Rep.  40S.— QuoriNG  Cleveland,  C, 
C.  &  I.  R.  Co.  V.  Newel],  104  Ind.  264,  3  N. 
K.  Rep.  'iy:\— Texas  6-  /'.  A'.  Co.  v.  Barron, 
78  Tex.  421,  14  S.  IV.  Rep.  698.— APPROV- 
ING Bacon  v.  Charlton,  7  Cush.  (Mass.)  586; 
Houston  &  T.  C.  R.  Co.  v.  Shafer,  54  Tex, 
648.  Distinguishing  Texas  &  N.  O.  R. 
Co.  7'.  Crowder,  70  Tex.  222. 

Wherever  the  bodily  or  mental  feelings 
of  an  individual  are  material  to  be  proved, 
in  case  of  injury,  the  usual  expressions  of 
such  feelings,  pain,  and  suffering  are  orig- 
inal and  competent  evidence.  Sanders  v. 
Reister,  i  Dai:  (Bennett)  145,46  N.  IF.  Rep. 
680.— Quoting  Travelers'  Ins.  Co.  v.  Mos- 
ley,  8  Wall.  (U.  S.)  397 ;  Reed  v.  New  York 
C.  R.  Co.,  45  N.  Y.  574. 

Expressions  of  present  existing  pain  and 
of  its  locality  are  exceptions  to  the  general 
rule  which  excludes  liearsay  evidence.  Bcn- 
nett  V.  Northern  Pac.  R.  Co.,  48  Am.  &^ 
Eng.  R.  Cas.  182,  2  ^V.  Dak.  112,  49  N.  IV. 
Rep.  408. 

Such  expressions  of  present  pain,  whether 
made  before  or  after  the  suit,  may  be  re- 
ceived as  original  evidence,  whether  made 
to  a  medical  or  other  attendant.  To^ule  v. 
Blake,  48  A^.  //.  92.  Contra  Laughlin  v. 
Grand  Rapids  St.  R.  Co.,  80  Mich.  154,  44 
A'.   W.  Rep.  1049. 

And  the  fact  that  plaintiff  might  himself 
testify  in  the  cause  docs  not  change  this 
rule.  Edmunds  v.  St.  Louis  R.  Co.,  3  Mo. 
App.  602. 

Where  a  female  passenger  sues  for  a  per- 
sonal injury,  and  testifies  at  the  trial  as  to 
her  injuries,  and  the  pain  she  suffered,  it  is 
proper  for  her  to  prove  by  a  girl  who  slept 
in  the  same  room  with  her  that  three 
months  after  the  injury,  plaintiff  would  sit 
on  tiie  side  of  the  bed  and  complain  of  pain 
in  the  injured  parts.  (Pratt,  J.,  dissenting.) 
Nichols  V.  Brooklyn  City  R.  Co.,  30  Hun 
{N.  Y.)  437/  affirmed  in  100  N.  Y.  635,  mem. 


—Applied  in  De  Long  v.  Delaware,  L.  «& 
W.  R.  Co.,  37  Hun  282.^ 

Whether  the  pain  was  real  or  feigned  is 
for  the  jury  to  determine.  St.  Louis  &•  S. 
F.  R.  Co. V.Murray,  $2  Am.&^  Eng.  R.  Cas. 
373,  55  Ark.  248,  18  S.  IV.  Rep.  50. 

Where  it  appears  that  plaintiff  was  severe- 
ly injured  and  suffered  intense  pain,  it  is 
proper  for  him  to  prove  that  he  said  imnie- 
dintely  after  the  accident, ';  Take  these  splin- 
ters out  of  my  leg ;  take  these  splinters 
out,"  though  the  evidence  showed  that 
there  were  no  splinters  in  his  leg.  It  is  not 
admissible  for  the  purpose  of  showing  that 
there  were  splinters,  but  as  an  involuntary 
exclamation  of  suffering,  ll'est  v.  Man- 
hattan R.  Co.,  \6N.  V.  S.  R.  886. 

Declarations  of  a  party  with  regard  to 
a  present  and  existing  pain  or  suffering,  or 
with  regard  to  the  present  condition  of  the 
body  or  mind,  may  generally  be  shown  by 
any  person  who  heard  the  same.  Atchi- 
son, T.  ^^  S.  F.  R.  Co.  V.  Johns,  34  Am.  iS-« 
Eng.  R.  Cas.  480,  36  A'an.  769,  14  Pac.  Rep. 

237- 

Expressions  of  pain  made  by  a  person 
wlio  is  fatally  injured,  between  the  time  of 
the  injury  and  when  death  ensues,  indicat- 
ing whore  the  pain  was  located,  are  admissi- 
ble for  the  plaidtiff.  McKeigue  v.  Janes- 
ville,  68  Wis.  50,  31  A'.  Jf.  Rep.  298.  Gray 
V.  McLaughlin,  26  loiva  279. 

Declarations  of  the  party  injured,  made 
some  time  after  the  injury,  simply  to  the 
effect  that  he  is  suffering  pain,  when  not 
made  to  a  physician  for  the  purpose  of  pro- 
fessional attend;mce,  are  not  competent  as 
evidence.  Roche  v.  Brooklyn  City  &>  N.  R. 
Co.,  105  A'.  Y.  204,  II  A'.  E.  Rep.  630,  7  A'. 
Y.  S.  R.  361.— Distinguishing  Reed  T^ 
New  York  C.  R.  Co.,  45  N.  Y.  574.— Fol- 
lowed IN  Olp  V.  Gardner,  48  Hun  169,  15 
N.  Y.  S.  R.  544. 

So  also  where  at  the  time  of  making  the 
declarations  the  plaintiff  showed  her  arm, 
which  had  received  the  injury,  and  it  was 
swollen  and  red.  Roche  v.  Brooklyn  City  (&-» 
A^.  A'.  Co..  105  A^.  Y.  294,  II  N.  E.  Rep.  630, 
7  A^.  Y.  S.R.  361. 

//  seems  that  the  rule  is  different  as  to 
groans,  screams,  or  exclamations,  indicative 
of  pain.  Roche  v.  Brooklyn  City  &*  A\  R. 
Co.,  105  N.  Y.  294,  II  N.  E.  Rep.  630,  7  A^. 
Y.  S.  R.  361. — Following  Hagenlocher  ?/. 
Coney  Island  &  B.  R.  Co.,  99  N.  Y.  136.— 
Reviewed  in  Schulerv.  Third  Ave.  R.  Co., 
48  N.  Y.  S.  R.  663. 
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313.  Narrations  of  past  siitt'eriug. 

Evidence  of  declarations  which  are  of  an 

involuntary  nature,  indicating  pain  orsuffer- 
inj?,  such  as  sudden  or  involuntary  groans, 
screams,  or  sighs  resulting  from  a  touch, 
movement,  or  contact  with  a  foreign  sub- 
stance, are  competent;  but  evidence  of 
statements  made  long  after  the  injury,  as  to 
the  ctlect  of  the  injury,  or  as  to  the  suffer- 
ings enthired  therefrom,  Is  not  competent. 
Olp  V.  Gardner,  48  Hun  169,  15  A'.  Y.  S.  R. 
544.— Following  Hagenlocher  v.  Coney 
Island  &  B.  R.  Co.,  99  N.  Y.  \->fi.—Goss  v. 
Missouri  Pac.  K.  Co.,  50  Mo.  Afp.  614. 

Declarations  as  to  past  sufferings,  when 
not  made  to  a  physiciiin  for  the  purpose  of 
professional  attendance, ...  ,  not  competent 
as  evidence.  Barrellc  v.  i'tJinsylvam'a  R. 
Co.,  21  N.  V.  S.  R.  109,  4  ^V.  F.  Supp.  127. 

The  trial  judge  excluded  the  testimony  of 
the  physicians  as  to  what  the  wife  told  them 
of  her  physical  history  when  ihey  treated 
her  at  the  hospital.  Hf/d,  proper.  Butler 
V.  Manhattan  R.  Co.,  4  J//.sv.  (.V.  Y.)  401  ; 
affirming  3  Misc.  453,  52  N.  Y.  S.  R.  498. 
Davidson  v.  Cornell,  1 32  A'.  Y.  228,  30  A'.  E. 
Rep.  573,  43  N.  Y.  S.  R.  887 ;  reversing  31 
N.  Y.  S.  R.  982,  10  A\  Y.  Supp.  521. 

31  ;J.  statements  made  in  a  party's 
proseiice.— Where  h  'sband  and  wife  were 
traveling  together  on  a  railroad,  and  she 
was  injured;  his  narration  of  how  the  injury 
occurred,  made  in  response  to  an  inquiry  by 
a  third  person,  not  undersuch  circumstances 
as  called  on  her  to  respond  to  the  narration, 
is  not  evidence  against  i.er  in  an  action  by 
her  to  recover  for  the  injury.  Keller  v. 
Siou.x  City  &>  St.  P.  R.  Co.,  27  Minn.  178,  6 
JV.  IV.  Rep.  486. 

In  an  action  to  recover  for  killing  plain- 
tiff's intestate  through  a  collision  at  a  road 
crossing,  the  company  sought  to  prove  the 
declarations  of  a  person,  who  was  riding 
with  the  deceased  at  the  time,  made  just 
after  the  accident.  Held,  that  the  evidence 
was  inadmissible,  the  person  injured  being 
in  a  dying  condition,  and  not  capable  of  as- 
senting to  what  was  said.  Chicago,  R.  I.  &' 
P.  R.  Co.  V.  Pell.  70  ///.  102. 

314.  Statements  made  in  party's 
absenee.— In  an  action  by  a  wife,  after  the 
death  of  her  husband,  against  a  railroad  cor- 
poration, for  injuries  to  her  by  their  loco- 
motive, while  traveling  in  a  highway  with 
her  husband  in  a  vehicle  driven  by  her,  his 
declarations,  made  in  her  absence,  as  to  the 
cause  and.  circumstances  of  the  accident, 

5  D.  R.  D.— 3?. 


and  his  previous  knowledge  of  the  disposi- 
tion of  the  horse,  and  his  statements  show- 
ing that  knowledge,  are  inadmissible  in  evi- 
dence for  defendants.  Shaw  v.  Boston  &^ 
W.  R.  Corp.,  8  Gray  (Mass.)  45. 

In  a  suit  on  a  bond  of  a  railroad  agent, 
statements  of  the  principal  at  the  date  of 
its  execution,  in  the  absence  of  plaiiitilT  or 
his  agent,  are  inadmissible.  North  Mo.  R. 
Co.  V.  Wheat hy,  49  Mo.  1 36. 

Where  a  director  sues  his  company  for 
services  performed  for  the  company,  evi- 
dence that  it  was  understood  and  talked 
among  the  directors  that  the  services  were 
to  be  rendered  without  compensation,  is 
not  admissible  without  showing  that  plain- 
tiff was  present  at  the  time.  Loiv  v.  Con- 
nect icut  &•  P.  R.  R.  Co.,  46  A".  //.  284. 

315.  Of  party  as  evidence  for  op- 
posing party.*— The  statements  of  one 
injured  by  the  alleged  negligence  of  a  rail- 
road company,  made  after  the  accident,  are 
not  conclusive  respecting  the  manner  in 
which  the  accident  occurred  and  tlie  al)- 
sence  of  wilful  intention  to  injure  him,  but 
maybe  considered  in  connection  with  other 
circumstances.  Cooper  v.  Central  R.  Co.,  44 
/otoa  134.— FOLLOWKIJ  IN  Funston  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  14  Am.  &  Eng.  R. 
Cas.  640,  61  Iowa  452. — Funston  v.  Chicago, 
R.  I.  &0  P.  R.  Co.,  14  Am.  &'  Eng.  R.  Cas. 
640,  61  /oraa  452,  16  A^.  IF.  Rep.  51S.— Dis- 
tinguishing Marquette,  H.  &  O.  R.  Co. 
V.  Kirkwood,  45  Mich.  51.  Following 
Cooper?/.  Central  R.Co.,44  Iowa  134. — Fol- 
lowed in  Schaefert  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  62  Iowa  624. 

W^here  a  party  sues  for  a  personal  injury, 
and  the  company  proves  statements  made  hy 
him  as  to  how  the  accident  happened,  it  is  not 
competent  for  plaintiff  to  then  prove  othiT 
declarations  made  by  him  near  the  same; 
time  but  in  other  conversation,  touching 
the  same  subject.  Downs  v.  jXe^iv  York  C. 
R.  Co.,  47  A'.  F.  83. 

310.  Owner's  statements  as  to 
valne  of  property.  —  In  an  action  for 
damages  caused  by  the  laying  down  tracks 
through  an  alley,  to  lots  abutting  thereon, 
the  statements  of  the  values  of  said  lots, 
made  by  the  party  whose  administrator 
brings  the  action,  may  ordinarily  be  intro- 
duced in  evidence  by  the  opposite  party; 


*  Personal  injuries.  Feigned  injury.  Evi- 
dence of  plaintiff's  declarations,  see  48  Am.  & 
Eng.  R.  Cas.  112,  abstr. 
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but  where  such  statements  arc  either  made 
a  long  time  before  or  a  long  time  after  the 
laying  rlown  of  said  tracks,  and  the  values 
of  the  property  in  that  locality  iiave  been 
fluctuating,  it  is  not  error  to  reject  such 
tcstiinf)ny.  Central  Itranch  U.  P.  K.  Co.  v. 
Andmus,  30  Am.  ^  Aw.V'.  ^'"'  ^^-  3S->  37 
Kiui.  162,  14  Plic.  Rep.  509. 

W'iiere  a  (icclaration,  imputed  to  plaintiff 
as  tf)  the  value  of  an  animal  killed,  is  sliown 
to  have  been  made  in  an  effort  to  effect  a  com- 
promise,  the  jury  should  not  consider  such 
declaration  in  estimating  damages.  Georgia 
A\  (S^•  /)'.  Co.  V.  S>;ti//i,  S5  Ga.  530,  1 1  S.  E. 
Hep.  859. 

217.  Of  a  party  in  liis  own  inter- 
est.—  In  an  action  to  recover  for  loss  of 
goods  against  an  express  company,  where 
the  defense  was  a  fraudulent  concealment 
of  the  value  of  the  several  packages,  the 
plaintiffs'  clerk,  who  filled  up  the  receipt  liie 
company  signed,  on  cross-examination  testi- 
fied that  until  about  a  year  \>x\ov  to  the 
date  of  the  shipment  the  plaintiffs  had  put 
a  valuation  on  goods  and  paid  an  extra 
charge  thereon,  and  that  he  struck  out  of 
the  receipt  tlie  words"  valued  at,"  etc.  The 
plaintiffs'  counsel  then  asked  the  witness, 
"  Why  ?  "  and  he  answered,  because  he  was 
told  by  one  of  the  plaintiffs  not  to  give  a 
valuation, and  that  plaintilT  told  him  he  had 
an  understanding  with  the  express  com- 
panies and  with  the  agent  of  the  defendant 
company  that  he  was  to  pay  no  more  valua- 
tion charges.  Held,  that  such  declarations 
of  one  of  the  plaintiffs  were  clearly  inad- 
missible, not  having  been  made  in  the  pres- 
ence of  the  defendant,  or  constituting  any 
part  of  the  res  gesicp.  Adams  Exp.  Co.  v. 
Rosko^vits,  16  Am.  &>  Eut;.  R.  Cas,  102,  107 
///.  660. 

918.  By  party  iiynred  a.s  to  cause 
,  iM»  extent  of  in,iury. — In  a  suit  by  a 
!.iih">    for  an  injury  to  his  minor  son,  the 

•  '  rations  of  the  son,  made  the  day  fol- 
'  ng  the  injury,  as  to  the  cause  of  the 
accident,  were  not  adiuissible  against  the 
plaintiff.  Oliio  &'  M.  R.  Co.  v.  Hammers- 
ley,  28  lud.  371. 

Statements  as  to  the  happening  of  an  ac- 
cident, made  by  tlie  person  injured,  are  not 
admissible  in  evidence,  unless  they  are  part 
of  the  res  jester,  though  they  were  made  in 
the  presence  of  defendant's  driver  who 
caused  the  injury.  Lahey  v.  Ottmann,  25  N. 
Y.  Siipp.  897,  56  A'.  Y.  S.  R.  109,  73  Hun  61. 

Plaintiff  cannot  be  permitted  to  prove  his 


own  statements  as  to  the  extent  of  his  in- 
juries, made  long  after  the  accident.  Win- 
ter V.  Central  Joua  R.  Co.,  74  /o7c/a  44S,  3S 
JV.  IV.  Rep.  154. 

Tlie  admission  of  the  representations  of  a 
sick  person  should  be  confined  to  such  ex- 
pressions as  furnish  evidence  of  the  present 
condition  of  the  patient,  excluding  care- 
fully everything  in  the  nature  of  a  narrative 
of  what  is  past.  Taylor  v.  Grand  Trunk  R. 
Co..  48  A-.  H.  304. 

On  the  trial  of  an  action  for  damages, 
brought  by  "  widow  against  a  railroad  com- 
pany for  injuries  causing  her  husband's 
death,  there  being  a  real  controversv  as  to 
whether  the  death  was  the  result  of  natural 
causes  or  of  defendant's  act,  it  is  error  to 
admit,  over  defendant's  objection,  the  post 
facto  statement  of  the  deceased  that  "  he 
was  knocked  up  and  crippled  "  by  his  in- 
juries. Louisville  &■'  N.  R.  Co.  v.  Stacker, 
86  Tenn.  343,  6  Am.  St.  Rep.  840,  6  S.  IV. 
Rep.  -jyj. 

In  an  action  against  a  street  railroad  for 
the  death  of  a  minor  child,  declarations  of 
the  child  as  to  the  manner  in  whicii  he  was 
hurt,  made  at  the  scene  of  the  accident,  and 
while  surrounded  by  persons  who  witnessed 
the  calamity,  are  admissible  as  a  part  of  the 
res  ^estcc.  But  what  the  child  said  after 
being  carried  fifty  or  seventy-five  feet,  and 
laid  on  a  cot,  and  from  five  to  twenty  min- 
utes after  the  accident,  was  not  admissible. 
Leakey  v.  Cass  Ave.  &«•  E.  G.  R.  Co.,  97  Mo. 
165,  \oS.  IV.  Rep.  58.— Reviewing  Rrown- 
ell  V.  Pacific  R.  Co.,  47  Mo.  240;  Hanover 
R.  Co.  V.  Coyle,  55  Pa.  St.  402  ;  Adams  ?'. 
Hannibal  &  St.  J.  R.  Co.,  74  Mo.  553;  Dev- 
lin V.  Wabash.  St.  L.  &  P.  R.  Co.,  ?>■]  Mo. 
545  ;  Vicksburg  &  M.  R.  Co.  v.  O'Brien,  1 19 
U.  S.  99. 

219.  l>eclarations  showing:  notiee. 
— (i)  Admissible.  —  The  declaration  of  the 
yard  master,  made  the  night  before  in  pass- 
ing the  switch  where  the  accident  iiap- 
pened,  that  the  switch  was  all  riglit,  was 
admissible  for  the  purpose  of  showing  that 
he  knew  its  location.  Louisville  &^  N.  R. 
Co.  V.  Mot  her  shed,  97  Ala.  261,  12  So.  Rep. 

714. 

Where  the  chief  civil  engineer,  having 
charge  of  the  construction  and  repairs  of  a 
railroad,  and  the  division  road  master,  hav- 
ing charge  of  a  division  of  the  road  for  the 
purpose  of  keeping  it  in  proper  condition 
and  repair,  have  a  conversation  with  regard 
to  the  condition  and  safety  of  a  particular 
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portion  of  the  road  within  that  division,  tlie 
declarations  of  the  chief  civil  engineer,  made 
in  such  conversation,  may  be  given  in  evi- 
dence, as  against  the  company,  for  the  pur- 
pose of  siiowiiig  that  the  company  had 
notice  of  the  dangerous  condition  of  a  par- 
ticular portion  of  the  road  within  tliat 
division.  .V/.  Louis  &^S.  F.  A'.  Co.  v.  Weaver, 
28  Am.  (S^  ^"j^-  -/i'-  Cas.  341,  35  Kan.  412,  11 
J\ic.  Rep.  408. 

Where  it  is  sought  to  prove  that  a  com- 
pany had  knowledge  of  a  certain  fraudulent 
transaction,  touching  the  procurement  of  a 
riglit  of  way,  it  is  competent  to  prove  knowl- 
edge on  the  part  of  a  director  ;  and  the  most 
satisfactory  evidence  of  such  knowledge  is 
his  own  declaration  to  that  effect.  McAtilay 
V.  Western  Vt.  R.  Co.,  33  F/.  311. 

Evidence  of  notice  to  the  conductor  of  a 
train  is  admissible  as  tending  to  prove  no- 
tice to  the  company.  So  where  it  is  sought 
to  recover  punitive  damages  for  the  rudte 
and  violent  treatment  of  a  passenger  by  a 
brakenian,  on  the  ground  that  the  company 
had  retained  him  in  its  employ  afterward,  it 
is  competent  to  prove  that  a  fellow-pas- 
senger called  tlie  attention  of  the  conductor 
to  the  transaction.  Biiss  v.  Chicago  &*  N, 
W.  R.  Co.,  42  Wis.  654,  15  Am.  Ry.  Rep.  45. 

Suit  by  a  mother  for  negligently  causing 
her  son's  death.  The  son  was  fireman  on  a 
train  of  water  cars,  which  collided  with  a 
passenger  train  north  of  H.  and  south  of  A. 
on  the  appellant's  railway.  The  appellant 
offered  a  witness  to  prove  that  at  D.,  a 
station  north  of  A.,  he  had  heard  a  conver- 
sation between  the  operator  and  a  man  who 
got  off  the  water  train,  and  who  was  either 
engineer  or  fireman,  in  which  the  operator 
ill  formed  the  party  from  the  water  train 
that  lie  would  meet  the  passenger  train  at 
A.  Held,  that  the  conversation  was  com- 
petent, and  that  it  was  error  to  exclude  it. 
Gulf,  C.  &*  S.  F.  R.  Co.  V.  Compton,  44  Am, 
<^  En^.  R.  Cas.  637,  75  Tex.  667,  13  S.  IV. 
Rep.  667. 

(2)  Inadmissible. — Declarations  made  by 
the  conductor  of  the  train  to  a  passenger, 
a  moment  before  the  accident,  of  the  bad 
condition  of  the  road,  and  his  train  having 
run  off  the  track  five  consecutive  times 
next  preceding  the  present  trip,  are  not  ad- 
missible in  proof  of  negligence,  either  as 
res  gestce  or  as  admissions  of  an  agent 
binding  on  the  principal.  Mobile  S-  M.  R. 
Co.  V.  Ashcraft,  48  Ala.  15. 

The  statement  of  a  conductor,  drawn  out 


by  plaintiff,  that  he  had  informed  the  latter 
before  requiring  her  to  leave  the  train  that 
it  did  not  stop  at  the  station  to  which  her 
ticket  entitled  her  to  passage,  was  a  mere 
declaration  of  an  agent  of  the  company  in 
its  interest,  and  was  not  evidence  of  the 
facts  stated.  Sira  v.  WabasA  R.  Co.,  58 
^Im.  <&-  F>ig.  R.  Cas.  538,  115  Mo.  127,  21  S. 
IV.  Rep.  yos. 

Wliere  the  action  is  for  the  death  of  an 
engineer  caused  by  a  defect  in  the  track, 
evidence  of  what  a  section  foreman  said 
about  the  dangerous  condition  of  tlie  track, 
at  a  time  other  than  that  of  the  accident,  is 
not  admissible  against  the  company,  as 
tending  to  show  that  it  had  knowledge  of 
the  defective  condition  of  the  track  through 
the  section  foreman.  Warden  v.  Huvieston 
&*  S.  R.  Co.,  72  Iowa  201,  33  JV.  W.  Rep. 
629. 

The  declaration  of  the  road  master,  who 
had  authority  to  employ  and  discharge  the 
section  foreman,  tliat  the  latter  was  not  "a 
good  railroad  man  "  is  not  admissible  to 
prove  the  fact  that  the  section  foreman 
was  incompetent,  but  is  admissible  to 
prove  tliat  the  company  had  notice  of  his 
incompetency,  if  such  incompetency  was 
established  by  other  evidence,  or  there  was 
other  evidence  tending  to  establish  it;  and 
such  declaration  being  admitted,  its  effect 
should  liave  been  so  controlled  by  an  in- 
struction. AIcDermott  v.  Hannibal  &^  St.i 
/.  A'.  Co.,  28  Am.  6f  Eng.  R.  Cas.  528,  87  Mo. 
285. — Quoting  Chapman  v.  Erie  R.  Co.,  55 
N.  Y.  584.— But  see  Huntingdon  <S-  B.  T. 
M.  R.  &>  C.  Co.  V.  Decker,  82  Pa.  St.  119. 

22O0  Declarations  of  strangers.— 
Declarations  of  persons  not  servants  or 
agents  of  the  railroad  company  are  not  ad- 
missible to  bind  it.  Atlanta  &*  F.  R.  Co.  v. 
Kimberly,  47  Am.  &*  Eng.  R.  Cas.  307,  87 
Ga.  161,  isS.E.Rep.  277. 

Statements  made  to  plaintiff's  agent  by 
an  agent  of  a  subsequent  carrier,  as  to  the 
fact  that  the  car  in  question  had  not  ar- 
rived at  its  destination  at  a  certain  time, 
were  not  competent  to  bind  defendant  as  to 
the  time  when  the  car  was  delivered  to  the 
subsequent  carrier,  and  should  have  been 
excluded  as  mere  hearsay.  Hewett  v.  Chi- 
cago, n.  &*  Q.  R.  Co.,  18  Am.  &*  Eng.  R. 
Cas.  568,  63  Iowa  611,  i<)  N.  W.  Rep.  790. 

The  statement  of  plaintiff's  son,  made 
just  after  his  mother  had  fallen  ofT,  that  she 
jumped  off,  is  inadmissible  when  the  boy 
denies  making  the  statement,  and  testifies 
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ih;it  he  did  not  see  his  mother  fall.  Smith  v. 
Chicago  &*  A.  K.  Co.,  52  Am.  Sr'  Eng.  R. 
Cas.  483,  108  Mo.  243,  18  5.   \V.  Rep.  971. 

A  mere  dechiration  of  a  third  party  that 
he  is  tlie  custodian  of  an  infant  is  not  com- 
petent for  the  purpose  of  showing  him  to 
be  such  custodian.  Saare  v.  Union  R.  Co., 
20  J/o.  App.  211. 

In  an  action  for  personal  injuries,  it  is 
not  competent  for  the  plaintiff  to  give  in 
evidence  the  statements  and  declarations  of 
a  stranger  in  relation  to  the  departure  or 
movements  of  the  defendant's  trains.  Such 
evidence  is  hearsay.  Haase  v.  Oregon  R. 
&•  X.  Co.,  44  Am.  &->  Eng.  R.  Cas,  360,  19 
Oreg.  354.  24  Pac.  Rep.  238. 

Plaintiff's  intestate  was  driving  across  a 
railroad  track  where  gates  were  maintained, 
and  when  his  team  was  on  the  track,  notice 
was  given  of  an  approaching  train.  He 
was  riding  on  the  spring  seat  of  his  wagon 
with  his  feet  resting  on  a  foot-board.  To 
avoid  an  impending  collision  he  made  an 
effort  to  jump  from  his  wagon,  but  the  foot- 
board gave  way  under  his  weight  and  he 
fell  and  was  killed.  Held,  that  evidence  of 
a  third  party  who  had  no  interest  in  the 
affair,  to  the  eflect  that  he  had  told  the  de- 
ceased before  tlie  accident  that  the  foot- 
board needed  repairing,  is  not  admissible 
against  the  plaintiff.  Mcintosh  v.  Chicago, 
M.  &-  St.  P.  R.  Co.,  36  Eed.  Rep.  661. 

In  an  action  to  recover  for  a  personal  in- 
jury by  being  struck  by  a  moving  car  at  a 
street  crossing,  the  defense  was  a  want  of 
due  care  by  the  plaintifT,  and  that  he  was 
intoxicated.  The  defense  offered  to  prove 
that  just  before  the  accident  the  plaintifT,  in 
a  saloon,  called  for  a  drink  of  liquor  and 
that  tlie  bar-keeper  told  him  he  had 
enough,  which  the  court  excluded,  on  ob- 
jection. Held,  that  the  evidence  was  not 
admissible,  and  was  properly  refused.  The 
fact  whether  plaintiff  was  under  the  influ- 
ence of  liquor  was  subject  to  proof  the 
same  as  any  other  fact  in  the  case,  but 
could  not  be  proved  by  the  declaration  of  a 
third  person.  Lake  Erie  &*  W.  R.  Co.  v. 
Zoffinger,  15  Am.&*  Eng.  R.  Cas.  371,  107 
///.  199. 

221.  Overtures  for  settlement.— 
Confidential  overtures  of  pacification,  or 
offers  or  propositions  between  litigating 
parties,  expressly  stated  to  be  made  confi- 
dentially or  without  prejudice,  are  excluded 
as  evidence,  on  the  ground  of  public  policy. 
But  the  admission  of  any  independent  fact 


is  received,  though  made  during  a  treaty  of 
compromise,  Perkins  v.  Concord  R.  C^.,  44 
N.  H.  223. 

222.  Attempts  to  bribe  witnesses. 

— On  the  trial  of  an  action  on  the  case, 
brought  against  a  city  railway  company  to 
recover  for  a  personal  injury,  the  court  al- 
lowed a  witness  for  the  plaintiff  to  testify 
that  a  clerk  in  the  employ  of  the  defendant 
otiered  him  S300,  either  to  prevent  him 
from  appearing  as  a  witness  against  the 
company,  or  to  influence  his  evidence  in 
favor  of  the  company.  This  was  objected 
to  as  no  part  of  the  res  gcsto-.  Held,  that 
the  evidence  was  proper,  though  not  a  part 
of  the  resgestce,  Chicago  City  R.  Co.  v.  Mc- 
Mahon,  8  Am.  &»  Eng.  R.  Cas.  68,  103  ///. 
485. 

IX.  DOCUMENTS;  WRITINGS;  PRINTED 
MATTER. 

223.  In  general.— Where  a  corpora- 
tion is  sued  on  certain  drafts,  and  the  com- 
plaint alleges  that  they  were  drawn  on  the 
company  and  accepted  by  a  certain  person 
as  agent,  and  there  is  no  denial  of  the  exe- 
cution, acceptance,  or  of  the  authority  of 
the  agent,  the  drafts  are  admissible  in  evi- 
dence without  proof  of  such  facts,  under 
the  provisions  of  Tex.  Rev.  St.  art.  2262. 
San  Antonio  &*  A.  P.  R.  Co.  v.  Harrison,  72 
Tex.  478,  10  S.  W.  Rep.  556. 

Proof  of  the  signatures  of  the  officers  of 
a  corporation  to  a  release  purporting  to 
have  been  executed  by  the  corporation  is 
prima  facie  evidence  of  the  execution  and 
seal.  Josey  v.  Wilmington  &^  M.  R.  Co.,  12 
Rich.  (So.  Car.)  134. 

Accounts  of  sales  and  prices  current  sent 
by  a  commission  merchant  to  his  principal 
are  not  evidence  of  the  value  or  weight  of 
stock  in  the  market.  Hoskins  v.  Missouri 
Pac.  R.  Co.,  19  Mo.  App.  315.— Following 
Harrison  v.  Missouri  Pac.   R.  Co.,  74  Mo. 

364. 

It  is  not  competent  for  the  company  to 
put  in  evidence  a  newspaper  account  of  tlie 
accident,  prepared  from  information  re- 
ceived on  the  day  and  at  the  place  of  the 
accident,  where  the  author  of  the  account 
is  examined,  and  cannot  state  f-om  whom 
he  received  tlie  information.  Downs  v. 
New  York  C.  R.  Co.,  47  JV.  Y.  83,  \  Am.Ry. 
Rep.  542. 

A  paper  shown  to  be  similar  to  an  affi- 
davit of  the  killing  of  stock,  served  on  a 
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railroad  company,  but  not  a  copy,  is  not  ad- 
missible to  prove  the  contents  of  the  afB- 
davit.  Kyser  v.  Kansas  Ci/y,  St.  J.  Sf*  C.  B. 
R.  Co.,  56  /(Kva  207,  9  N.  11'.  Rep.  133. 

A  ticket  issued  by  a  superintendent  of 
the  poor,  upon  which  the  plaintitl  in  a  neg- 
h'^cnce  case  was  admitted  to  the  poor- 
house  for  treatment  for  the  injuries  coni- 
Ijlaincd  of,  and  the  indorsement  thereon  of 
the  city  pliysician  showing  plaintilT's  dis- 
charge from  a  hospital,  and  stating  the 
nature  of  his  disabilities,  and  that,  because 
of  his  inability  to  support  himself,  he  is 
sent  to  the  poor-house  for  treatment,  are 
inadmissible  as  evidence  in  his  favor  on  the 
trial  of  the  case.  Fox  v.  Penitisiilar  W.  If. 
&*  C.  IVor/cs,  92  Mic/i.  243,  52  N.  IV.  Rep. 
623. 

After  the  accident  plaintiff  was  taken  to  a 
police  station  house,  accompanied  by  V., 
who  was  a  witness ;  a  record  was  there  kept 
of  accidents ;  the  record  as  to  the  case  was 
ollcred  in  evidence  by  defendant;  it  ap- 
peared that  the  police  sergeant  who  made 
it  was  dead  ;  the  record  was  excluded.  Held, 
no  error;  that  it  was  not  competent  original 
evidence  as  to  the  cause  of  tiie  accident, 
and  was  inadmissible  to  contradict  V.,  as  it 
did  not  appear  that  he  furnished  the  infor- 
mation from  whicli  it  was  made,  or  was  cog- 
nizant of  its  contents.  Hoffman  v.  Neio 
York  C.  (S-  H.  R.  R.  Co.,  4  Am.  6-  Eng.  R. 
Cas.  537,  87  a:  V.  25,  41  Am.  Rep.  337  ; 
affinning  \\J.  &•  S.  526. 

In  a  suit  to  recover  the  price  and  value  of 
ties  furnished,  the  company  offered  in  evi- 
dence a  copy  of  a  blank,  shown  plaintiff  by 
its  engineer,  for  the  purpose  of  proving  that 
tiie  contract  was  made  on  behalf  of  certain 
contractors  named  in  the  blank.  The  blank 
contract  was  not  executed  by  the  parties, 
and  was  exhibited  to  plaintiff  to  inform  him 
of  the  length  and  size  of  the  ties.  Held, 
iliat  tlie  blank  v/as  not  admissible  as  evi- 
iience  to  prove  the  contract  was  made  by 
plaintiff  with  contractors.  Toledo,  W.  <S^• 
W.  R.  Co.  V.  Chew,  67  ///.  378. 

224:.  Ab.sciice  of  attesting  witness. 
—Where  a  landowner  sues  for  the  cost  of 
building  a  fence  along  a  right  of  way,  and 
the  company  puts  in  evidence  a  written  re- 
lease attested  by  one  witness,  the  absence  of 
the  attesting  witness  must  be  accounted  for 
before  another  can  be  called  to  prove  his 
si;^nature.  Warner  v.  Baltimore  iS-  O.  R. 
Co.,  31  Ohio  St.  265. 

Neither'  is  an  admission   made   by  the 


landowner  that  his  signature  to  the  release 
was  genuine  admissible  in  evidence,  without 
first  calling  the  attesting  witness,  or  ac- 
counting for  his  absence.  Warner  v.  Bal- 
timore Cr'  0.  R.  Co.,  31  Ohio  Si.  265. 

An  instrument  was  offered  by  the  de- 
fendant, signed  by  the  plaintiff  and  the  con- 
ductor in  charge  of  the  train  after  leaving 
P.,  showing  the  condition  of  the  stock  at  its 
date.  Defendant  also  offered  to  prove  the 
same  fact  by  other  testimony.  The  instru- 
ment was  signed  by  a  witness  not  called,  nor 
his  absence  accounted  for.  On  objection 
to  the  instrument  for  the  reason  that  it  was 
not  proved  by  the  subscribing  witness,  the 
court  properly  excluded  it.  International 
&^  G.  N.  R.  Co.  V.  McRae,  82  Tex.  614,  18  5. 
ff^.  Rep.  672. 

225.  BilLs  of  ladiiigr.— In  an  action 
against  a  company  to  replevy  goods,  where 
the  contract  of  carriage  is  not  denied,  the 
bill  of  lading  for  the  goods  is  admissible  as 
evidence.  Chicago,  B.  &•  Q.  R.  Co.  v.  Gns- 
tin,  35  A'cb.  86,  52  N.  W.  Rep.  844. 

Where  a  suit  is  based  upon  a  bill  of  lad- 
ing there  cannot  be  a  recovery  without  pro- 
ducing the  bill  of  lading,  or  accounting  for 
its  non-production,  and  then  establishing  its 
contents.  Texas  &=  P.  R.  Co.  v.  Wheat,  2 
Tex.  .ipp.  {Civ.  Cas.)  146.  Gak'eston,  H. 
&•  S.  A.  R.  Co.  v.  Van  Winkle,  3  Tex.  App. 
(Civ.  Cas:)  538. 

A  bill  of  lading,  not  declared  upon,  is  not 
evidence  in  an  action  to  recover  for  goods 
lost  by  the  carrier,  without  proof  of  its  exe- 
cution. Peck  V.  Dinsmore,  4  Port.  {Ala.) 
212, 

Where  their  execution  by  the  company 
agents  was  not  denied  under  oath,  and  the 
plaintiff's  petition  was  in  part  founded  upon 
them,  it  was  not  error  to  admit  in  evidence 
the  bill  of  lading  for  certain  goods  sliipjied, 
and  an  expense  bill  or  receipt  for  freight 
charges  on  the  same  goods.  And  such  be- 
ing the  nature  of  these  instruments,  they 
were  admissible  in  evidence  without  proof 
of  their  execution,  under  Tex.  Rev.  St.  art. 
1265.  International  &•  G.  N.  R.  Co.  v. 
Richard,  i  T,x.  App.  (Civ.  Cas.)  189. 

22<>.  Book  eiitriew.— (i)  Admissible. — 
Original  entries,  attested  by  the  man  who 
makes  them,  and  who  states  that  he  be- 
lieves them  to  be  true,  may  be  read  to  the 
jury,  though  such  person  remembers  noth- 
ing of  the  facts  which  the  entries  record. 
Merrills.  Ithaca &*0.  R.  Co.,  16  Wend.  (N. 
Y.)  586. 
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A  book  of  entries  by  the  commissioners 
wiio  orj^'cTnized  a  railroad  is  admissiijlc  to 
sliow  siil)scri])lions  to  tlu;  stocli  of  tlie  com- 
pany, wlicre  it  was  a  part  of  the  duty  of  tiie 
commissioners  to  tiiakc  such  entries,  and 
tliiy  iiad  l<nn\vlcdgc  of  tlie  facts,  and  llicy 
were  made  at  the  time  the  suliscrijilions 
ivcre  made,  il'oini  v.  Coosa  &^  C.  A'.  A'.  Co., 
32  Cni.  2j;i.  MucoH  &>  A.  A'.  Co.  v.  I'asoii,  57 
Oil.  314- 

Sucli  subscription  books  are  in  the  nature 
of  olFicial  registers,  and  are  competent  evi- 
deticc  to  prove  iiovv  mucii  per  mile  had 
been  subscribed  to  the  ca[)ital  stock.  A/oit- 
roc  V.  Ft.  U'iiyiie,  J.  &-  S.  R.  Co.,  28  Mhh. 
272,  12  Atii.  Ay.  A't'/>.  273. 

If  books  are  kept  by  the  agents  of  a  com- 
])any,  in  which  are  entered  the  receii)t  and 
delivery  of  property  by  such  company,  such 
books,  when  shown  to  belong  to  tiie  com- 
pany— of  which  the  use  by  the  aj^ent,  in  the 
company's  business,  '\?,  frima  facie  evidence 
— are  also  competent  CMidewce,  prnna  facie, 
of  the  entries  therein  ;  and  it  is  not  neces- 
sary to  prove  that  the  entry  is  in  tiie  hand- 
ivriting  of  any  a^;ent  or  servant  of  the  com- 
pany, provided  it  be  made  to  appear  that 
the  entries  have  been  made  in  the  same 
handwriting  for  such  a  length  of  time  as  to 
satisfy  a  jury  iliat  the  person  making  the 
entries  was  a  recognized  agent  of  the  com- 
pany, and  as  such  authorized  to  make  such 
entries.  Root  v.  Great  Western  R.  Co.,  65 
Barb.  (N.  Y.)  6ig,  \  T.  &*  C.  10;  afjinncd 
in  55  A^  Y.  636,  vioii. 

Where  one  of  connecting  lines  is  sued  for 
a  failure  to  carry  goods,  it  may  proVe  by  the 
agent  of  the  connecting  line  a  delivery  of 
the  goods  to  the  connecting  line,  though 
the  agent  never  saw  the  goods,  as  he  may 
testify  from  the  books  of  his  company  as  to 
entries  made  by  him  in  the  usual  course  of 
business,  the  books  having  been  proved  to 
be  accurate.  Schaefer  v.  Georgia  R.  Co.,  66 
Ga.  39.  ' 

In  an  action  for  damages  caused  by  a 
wagon  colliding  with  a  moving  train,  the 
account  books  of  one  who  repaired  the 
wagon,  showing  the  cost  thereof,  and  who  is 
dead  at  the  time  of  the  trial,  are  competent 
evidence  to  show  the  extent  of  the  damage. 
Lassone  v.  Boston  &»  L.  R.  Co.,  (N.  H.)  24 
Atl.  Rep.  902. 

(2)  Inadmissible. — Books  kept  by  a  rail- 
road company  solely  for  its  own  use  in  the 
management  of  its  business  are  not  admis- 
sible as  evidence,  when  oflered  by  the  com- 


pany, in  an  action  against  it  by  a  stranger 
to  such  company  seeking  to  recover  dam- 
ages sustained  by  the  c  .npany's  negligence. 
Pittsburg  &>  L.  A'.  R.  Co.  v.  Cu)iiiitii;t('ii,  13 
ylin.  &*  l''».i;-  R.  Cas.  529,  39  O/iio  St.  327. 

Entries  iii  the  books  <jf  a  corporation  are 
not  admissible  in  evidence  against  its  vice- 
president,  who  was  shown  to  have  been  an 
active  director  and  a  mendjer  of  its  ex(^(  11- 
tive  committee,  where  there  is  nothinj;  to 
show  that  the  l)o(jks  had  been  in  his  cus- 
tody, or  that  i„  had  been  liis  duty  to  in- 
spect them,  or  that  he  even  knew  the  exist- 
ence of  the  entries.  Rartlioloiiicw  v.  l\i)- 
ivell,  41  Conn.  107.— Kkvuwinmi  liuiler  v. 
Cornwall  Iron  Co.,  22  Conn.  336. 

Charges  for  services  done  or  property  de- 
livered, under  the  siii)i)oscd  existence  ol  a 
special  contract,  but  which  afterwards  be- 
came matter  of  account,  by  operation  of 
law,  in  consctpience  of  a  rescission  of  the 
contract,  cannot  be  proved  by  the  party's 
book.  There  must  be  a  right  to  charge 
when  the  service  is  done  or  the  goods  de- 
livered. Merrills.  Ithaca  &>  O.  R.  Co.,  16 
IVend.  (JV.  Y.)  586.— Reconciled  in  Doo- 
liitle  7/.  McCullongh,  12  Ohio  St.  360. 

Where  an  express  company  is  sued  for 
breach  of  a  contract  to  safely  carry  goods, 
and  it  is  shown  that  the  receipt  given  by  the 
company  containing  the  contract  is  lost  and 
a  sworn  copy  is  introduced,  which  is  not  ad- 
mitted by  the  company  as  being  correct,  it 
is  not  competent  for  the  company  to  intro- 
duce entries  on  its  books  by  a  clerk  receiv- 
ing the  goods  to  show  the  real  contract ; 
nor  is  evidence  admissible  of  the  custom  of 
the  company  to  make  a  special  entry  in 
cases  of  the  nature  of  the  one  in  question, 
but  that  no  such  entry  was  made.  (Gray 
and  Leonard,  CC,  dissenting.)  Reed  v. 
United  States  Exp.  Co.,  48  N.   Y.  462. 

237.  Certified  eonie-s  of  public 
records. — (1)  Admissible. — When  an  orig- 
inal ancient  instrument  is  lost,  a  certified 
copy  may  be  introduced  in  evidence  upon 
the  same  proof  that  would  make  the  orig- 
inal admissible  if  it  could  be  produced. 
Galveston,  H.  6f*  S.  A.  R.  Co.  v.  Stealey.  66 
Tex.  468,  I  S.  IV.  Rep.  186.— FOLLOWING 
Holmes  v.  Coryell,  58  Tex.  687. 

Certified  copies  of  articles  of  association 
consolidating  railroads,  from  the  office  of  the 
secretary  of  state,  are  admissible  to  prove 
the  consolidation.  Vance  v.  Kohlberg,  50 
Cal.  346.  Toledo,  IV.  (S-  IV.  R.  Co.  v.  Chew, 
67  ///.  378.    East  St.  Louts  Connecting  R. 
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Co.  V.  Wabaih,  St.  L.  &*  P.  A\  Co.,  24  ///. 
////.  279;  reversed  on  other  grounds  in  123 
///.  594.  15  /V.  /:".  Rep.  45.  12  West.  Rep.  834. 

Documents  purporting  lo  be  transcripts 
fiom  certain  olRcial  registers,  found  in  tlie 
liaggage  of  a  railway  passenger  who  was 
killed  in  an  accident,  are  admissible  upon 
the  question  of  his  marriage  without  evi- 
dence of  their  authenticity.  Kanuis  Pac. 
R.  Co.  V.  Miller,  2  Colo.  442,  20  ///«.  Ry.  Rep. 
245. 

A  certified  copy  from  the  records  of  a 
town  of  wiiat  [lurports  to  be  the  locution  of 
a  r.iilroatl  in  that  town,  is  admissible  in 
evidence  for  the  purpose  of  showing  that 
such  ;i  paper  was  on  record.  Hatcli  v.  Ver- 
mont C.  l\.  Co.,  2S  \'t.  142. 

(2)  Iiuidinissihle. — The  unsworn  certificate 
of  a  civil  engineer  that  a  paper  certified  by 
him  is  a  true  copv  of  a  measurement  of 
work  done  upon  the  road,  made  by  his 
predecessor  in  ofiice,  is  not  legal  evidence. 
LotiL^/ord  V,  Sanger,  35  .Mo.  133. 

There  is  no  law  in  New  York  requiring 
or  authorizing  a  subscription  to  the  stock 
of  a  railroad  corporation,  distinct  from  the 
articles  of  association,  to  be  filed  with  the 
secretary  of  state;  and  therefiTC  a  copy 
certified  by  the  secretary  is  not  aflmissible 
without  further  proof  of  its  genuineness. 
Troy  &•  R.  R.  Co.  v.  Kerr,  17  Barb.  (N.  Y.) 
581. 

Under  N.  Y.  Act  of  1884,  cii.  421,  copies 
of  official  documents  filet,  with  the  board 
of  railway  commissioners  may  be  read  in 
evidence  the  same  as  if  they  were  originals, 
when  properly  certified  ;  but  a  report  of  a 
railroad  company  n\ade  to  the  board  as  re- 
quired by  the  act  of  1882,  ch.  353,  as  con- 
tained in  a  printed  report  made  by  the 
board  to  the  legislature,  is  not  admissible 
in  evidence  without  further  proof  of  its 
authenticity.  Bella  v.  Ne'M  York,  L.  ^  W. 
R.  Co.,  6  A^.  r.  Supp.  552,  24  A^.  Y.  S.  R. 
921. 

Where  a  company  is  sued  in  trespass  to 
try  title  to  land,  and  waives  the  filing  and 
notice  by  plaintif?  of  certain  copies  of  the 
conveyances  to  show  common  source  of 
title,  plaintifl  cannot  introduce  a  copy  of  a 
recorded  patent  to  show  title  in  himself, 
without  accounting  for  the  absence  of  the 
original.  Rio  Grande  &>  E.  P.  R.  Co.  v. 
Milmo  Nat.  Bank,  72  Tex.  467, 10  i^  IV.  Rep. 
563. 

228.  Entries  and  memoranda  left 
by  a  deceased  party.— In  an  action  for 


calls,  in  order  to  prove  notice  to  the  de- 
fendant, a  list  indorsed  "  letters  sent  out," 
in  the  handwriiiiig  of  the  person  whose 
duty  it  w.is  to  fill  up  and  send  out  the 
printed  notices,  such  person  being  dead  at 
the  time  of  the  trial,  is  admissible.  Eastern 
Union  R.  Co.  v.  Synionds,  5  E.i.  237,  19  L.  /. 
El.  2S7. 

It  is  i)rovi(lcd  by  Conn.  Cieii.  St.  ?  1094, 
that  "  in  actions  by  or  against  the  repre- 
sentatives of  deceaKcd  persons,  the  ciitiies, 
memoranda,  and  declarations  of  the  de- 
ceased, relevant  to  the  matter  in  issue,  may 
be  received  as  evidence."  J/e/d,  that  where 
a  suit  was  brought  and  the  plaintilf  filed 
during  its  pendency  and  his  executor  en- 
tered, the  case  became  (jnc  of  an  action  by 
a  representative  of  a  deceased  person,  and 
that  a  written  memorandum  as  to  the  mat- 
ter in  suit,  left  by  the  plaintilT,  was  itdmissi- 
ble  in  cvideiue ;  ;ui(i  th;it  it  made  no 
difTcrence  that  the  defendant  had  been  de- 
faulted and  the  case  st(K)d  on  a  hearing  in 
damages.  Rowlandw  Pluhuhlpliia,  \V.&^ 
B.  R.  Co.,  63  Conn.  415,  28  ////.  Rep.  102. 

Hut  where  the  plaintill  during  his  life- 
time had  given  his  deposition  covering  the 
entire  case,  which  had  been  introduced  by 
his  representative's  counsel  U|)(ni  tlu;  hear- 
ing— held,  that  the  written  memorandum 
left  by  the  plaintiff  could  not  be  admitted 
ill  ad<lition.  Rotvland  v.  Phihuiclpliia,  W. 
&•  />'.  R.  Co.,  63  Conn.  415,  28  ////.  Rep.  102. 

After  the  occurrence  of  the  accident 
which  caused  the  destruction  of  plaintitl's 
lumljer,  R.,  an  engine  driver  of  defendants, 
and  who  was  in  charge  of  the  locomotive 
on  the  day  the  fire  occurred,  made  an  entry 
in  what  was  termed  the  repairs-book,  kept 
in  the  defendants'  shops:  "Bottom  rim  of 
bonnet  in  stack  wants  making  tight.  *  *  * 
Screen  wanted  in  front  of  ash  pan."  At 
the  trial  B.  was  called  as  a  witness  on  the 
part  of  plaintifl,  and  proved  his  having 
made  such  entry  in  the  usual  course  of  his 
duties.  Per  Spragge,  C.J.O.,  and  Hagarty, 
C.J.,  such  entry  was  properly  produced. 
Per  Burton  and  Patterson,}}. A., such  entry 
or  report  could  only  be  receivable  as  evi- 
dence against  the  company,  if  at  all,  upon 
proof  of  B.'s  death.  Canada  C.  R.  Co.  v. 
McLaren,  8  Ont.  App.  564;  dismissing  ap- 
peal from  32  U.  C.  C.  P.  324. 

22f>.  Land  ollioc  records.— A  copy 
of  a  grant  from  the  register's  office  affirma- 
tively showing  that  it  was  issued  under  the 
great  seal  of  the  state  is  admissible  in  evi- 
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flcnce,  though  the  registry  docs  not  show 
the  impress  of  any  seal  or  any  scroll  to  in- 
flicati;  it,  tlu;  presumption  Ijcing  ili;il  it  was 
k^'ally  allixcd.  Aycock  v.  KaU(t;li iJr*  A.  Air- 
Line  l\.  Co.,  89  N.  Car.  321. 

A  land  ollice  translation  of  a  copy  of  a 
report  of  the  secretary  of  state  for  (^oa- 
iiuilu  and  Texas  to  the  political  chiif  of 
I'exar,  of  date  January  2,  1833,  giving  a 
st.itemcnt  of  colonial  grants  made  under 
dicrees  of  March  24,  1.S25,  and  April  28, 
1S32,  Including  the  grants  whose  validity 
is  in  litigation,  is  relevant  to  support  the 
grants.  The  translation  is  from  a  report 
transferred  from  the  oiricer  to  whom  made 
to  the  olhce  of  the  county  clerk  of  I'exar 
county,  and  from  that  office  to  the  land 
olfice,  from  which  th<?  translation  was  ccr- 
ti'^ed.  Tcx>!s  Mfx.  R.  Co.  v.  Locke,  74  Ttx. 
370.  1 2  5.  IV.  R,p.  80. 

A  certified  translation  from  the  land 
ofi'ice  of  a  testimonial  (jf  the  original  of  a 
colonization  contract  made  at  Monclova 
and  given  by  the  proper  authority  is  com- 
petent as  evidence,  and  if  the  land  in  con- 
troversy or  part  of  it  was  within  the  limits 
of  thecoloiiv  whose  commissioner  extcmtled 
the  final  title  to  it,  then  such  document  is 
relevant  testimony.  Texas  Mex,  A'.  Co.  v. 
Loch;  74  y'f.r.  370,  12  .S".  /F.  /I'c/.  So. 

That  an  application  to  purchase  land  was 
more  limited  than  the  concession  granted 
upon  the  application  docs  not  affect  the 
validity  of  tlie  concession,  which  on  its  face 
and  by  its  terms  is  more  extended  than  the 
application.  The  concession  conferred  the 
right  to  have  the  land  titled  .to  the  holder. 
Texas  Mcx.  R.  Co.  v.  Locke,  74  Tex.  370, 
12  5.  IV.  Rep.  80. 

A  testunonial  of  a  grant  of  hind  bearing 
date  1S34  was  deposited  in  the  land  office 
in  1845.  The  survey  was  placed  upon  the 
map  in  the  land  olfice  and  upon  the  map 
of  the  district  in  which  it  was  situated,  in 
1846,  The  grant  was  in  the  abstracts  of 
title  lands  printed  in  1852  and  187S;  posses- 
sion was  held  under  the  gnint  from  1868; 
in  1875  the  testimonial  was  withdrawn  from 
the  land  olfice  by  the  agent  of  the  grantee; 
taxes  were  paid  by  those  holding  under  the 
title  from  1S71.  //t7(/,  that  the  testimonial 
was  admissible  as  an  ancient  instrument. 
Texas  A/ex.  R.  Co.  v.  Locke,  74  Tex.  370,  12 
S.  IV.  Rep.  80. 

The  acknowledgment  or  proof  of  execu- 
tion of  a  deed  of  conveyance  from  a  railway 
company  conveying  land  certificates  issued 


to  it  by  the  state  was  not  necessary  to  give 
effect  to  a  conveyance  of  the  same  by  the 
president  of  the  (ompany.  Such  a  con- 
veyance of  certificates  already  located,  on 
which  patents  had  not  issued,  was  prop- 
erly filed  in  the  general  land  ollice,  and  a 
certified  copy  thereof  under  the  seal  of  the 
general  l.md  olfi<:e  is  admissible  in  evidence. 
h'imiiuule  V.  JL'iis'on  &•  T.  C.  Ji,  Co.,  76 
Tex.  f)86,  \2  S.   11  .  Rep.  CxjS. 

Certilied  Copies  of  maps  in  use  in  the 
land  olfice,  and  archives  of  the  olfice,  are 
competent  as  evidence  showing  confiict  of 
surveys  placed  ujion  such  maps  in  the  land 
olfice.  Such  map  not  being  contradicted 
or  shown  to  be  inaci:urate,  is  sufficient  evi- 
dence of  such  conflict.  Houston  <&-•  T.  C, 
R.  Co.  v.  Howie,  2  Tex.  Civ.  A  pp.  437,  21  5. 
W.  Rep.  304  —Following  Cox  v.  Hous- 
ton vH:  T.  C.  K.  Co.,  68  Te.\.  226. 

2:10.  I.oltrrs  — Circulars.  — (I)  Ad- 
utissihle.  —  Where  a  firm  contracted  to  con- 
struct a  number  of  miles  of  railroad,  and  on 
their  comph'tion  to  receive  certain  stock  in 
payment  therefor,  and  where,  before  *he 
work  was  completeil,  some  of  the  stock 
was  transferred  to  the  firm,  who  received 
and  disposed  of  it  through  their  agents, 
correspoiiflence  between  such  agents  and 
the  president  of  the  contracting  railroad 
company  was  admissible  to  show  the  terms 
upon  which  it  was  delivered  by  the  com- 
pany and  received  by  the  firm,  in  advance 
i.A  the  time  contemplated  by  the  contract. 
Central  R.  &>  B.  Co.  v.  Papot,  59  Ca.  342. 

A  letter  from  the  firm  to  the  president  of 
the  railroad  company,  treating  a  certain 
part  of  the  work  as  virtually  completed, 
proposing  to  deliver  it  and  to  receive  stock 
in  proportion,  and  to  give  bond  for  the 
completion  of  the  balance,  was  admissible. 
It  was  tiot  an  offer  of  compromise.  Central 
R.  &*  B.  Co.  V.  Papot,  59  Ga.  342. 

A  letter  in  reply  to  a  previous  letter  from 
one  of  the  plaintiffs,  setting  forth  the  nature 
of  their  complaint  at  that  time,  and  put  in 
eviflence  by  them,  was  properly  arlmitted  in 
evidence  on  the  offer  of  the  defendant,  to 
show  the  position  of  the  defendant,  com- 
municated by  it  to  the  plaintiffs,  as  taken 
in  regard  to  their  complaints  as  then  made; 
and  was  proper  to  be  considered  by  the 
jury  also  in  connection  with  the  fact  that 
for  some  twelve  months  thereafter  the 
plaintiffs  continued  to  prosecute  the  work 
under  their  contract,  and  the  modifications 
from  time  to  time  made  therein.     Whether 
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or  not  this  letter  was  actually  receivcfl  by 
the  pluiiitills  was  a  fact  fur  tlic  jury  tu  find, 
notwithstanding  tlie  plaiiitilTs  denied  that 
they  had  gotten  a  rei)ly.  It  was  competent 
for  the  jury  to  infer  its  receipt  from  tlie 
siibsetiuenl  conduct  and  rehitions  (jf  the 
piirtics,  as  well  as  from  the  statement  of 
•Jic  witness  tiiat  it  iiad  been  sent.  Phelfys  v. 
Gc('r-;es  Crefk  St*  C.  J\.  Co.,  i6  Am,  &*  ^^"jf- 
A.  Las.  600,  60  Jl/t/.  536. 

In  an  action  against  a  corporation,  for 
services  rendered  to  it  under  a  contract  of 
hiring,  wiiicii  contract  is  denied  l)y  tlie  cor- 
poration, a  letter  to  the  [jlaintill  from  an 
agent  of  the  corpor;\ti<jn,  recognizing  him 
as  a  servant  of  the  corporation,  is  compe- 
tent evitlence  to  eslaldish  the  contract,  and 
also  to  corroborate  the  plaintill  when  his 
testimony  has  been  contradicted  by  sucli 
afjiMit.  Porter  v.  Kichmund  &*  D.  J\.  Co.,  34 
Am.  &•  Jitit;.  A'.  Cas.  137,  97  A',  dir.  46,  2 
.S'.  E.  AV/>.  374. 

Letters  written  by  phiintiff's  attorney  to  a 
lidlroad  comiKiny  while  attempting  to  com- 
piomise  a  claim  against  the  company  for  a 
j.cisonal  injury  caused  by  falling  in  tiie 
company's  station,  tending  to  show  that 
tlu;  fall  was  somewhat  dilTerent  frf)m  that 
claimed  at  the  trial,  were  competent  evi- 
dence; and  the  fact  that  they  were  written 
by  the  attorney  instead  of  the  client  af- 
fi  cterl  the  weight  but  not  the  competency 
of  the  evidence ;  but  such  letters  are  not 
competent  to  prove  an  oiler  to  comi)romise. 
Looiitis  V.  New  York,  N.  H.  &•  //.  K.  Co., 
159  Mass.  39,  34  A'.  E.  Rep.  82. 

A  letter  to  the  plaint i(T,  stating  that  if  he 
would  put  himself  under  the  charge  of 
three  medical  men  for  six  months  that  the 
company  would  pay  all  expenses,  and  that 
if  the  physicians,  or  ai.y  two  of  them,  would 
say  that  they  believed  plaintiff  to  be  per- 
manently injured  defendants  would  waive 
every  other  defense,  and,  though  they 
thought  they  had  good  grounds  for  further 
defense,  would  settle  with  him  on  such 
terms  as  might  be  agreed  upon,  is  admissi- 
ble to  show  on  plaintifT's  part  that  he  was 
claiming  in  good  faith,  as  he  had  pi'oved  by 
submitting  to  the  treatment  proposed  ;  and 
the  defendants  mi^ht  have  used  it  to  show 
under  what  circumstances  and  at  whose  ex- 
pense plaintiff  had  been  under  treatmen'.. 
Clark  V.  Grand  Trunk  R.  Co.,  29  U.  C.  Q.  B. 
136 

A  letter  to  a  plaintiff,  stating  at  the  com- 
mencement that  it  was  written  "without 


prejudice,"  is  admissible  ii.  evidence  when 
the  writers  afterwards  declared  in  it  their 
intention  to  use  it  as  evidence,  and  to  show 
plaintiff's  want  of  good  faith,  if  the  plaintill 
is  entitled  to  show  a  subscciuent  agrcriiuvit 
to  repel  any  such  imputati(jn.  CUirk  v. 
Grand  Trunk  R.  Co.,  29  U.  C.  Q.  li.  136. 

A  letter  from  the  general  manager  of  the 
company  to  an  attorney  for  the  plaintiffs, 
written  before  the  commencement  of  siut, 
in  which  he  stated,  in  substance,  that  the 
deed  did  not  cover  the  premises  in  dispute, 
and  how  the  mistake  in  the  description 
might  have  occurred,  and  expressed  a  will- 
ingness to  pay  for  the  additional  land,  and 
take  a  deed  therefor,  and  re-deed  the  land 
originally  conveyed,  was  admitted  in  evi- 
dence on  the  part  of  the  |)Iaintiffs.  Ufld, 
that  the  capacity  in  which  the  writer  was 
acting  was  sulhcitrnt  to  warrant  the  admis- 
sion of  the  letter  in  evidence.  McCiniiiiion 
v.  Detroit,  L.  &*  N.  R.  Co.,  66  Mic/i.  442,  10 
West.  Rep.  192.  33  A'.  W.  Rep.  728. 

The  compliint  alleged  that  plaintiff's 
ticket  had  been  extended  in  time  unrler 
authority  of  a  letter  from  C,  defendant's 
division  passenger  agent,  and  the  answer 
admitted  that  there  had  been  an  agreement 
to  extend  as  alleged.  Plaintiff  testified 
that  the  station  ticket  agent  asked  him  if 
he  had  not  a  letter  from  C,  and  that  plain- 
tiff then  presented  his  letter,  wdiereiipon 
such  station  agent  changed  the  date  of  the 
limit  on  the  ticket,  tleld,  that  the  letter 
was  admissible  in  evidence  and  was  rele- 
vant to  the  matter  in  issue.  Spellinan  v. 
Richmond  &^  D.  R.  Co.,  35  So.  Car.  475,  14 
S,  E.  Rep.  947. 

A  letter  written  by  the  general  freight 
manager  of  the  defendant  company  to  the 
plaintiff,  containing  some  matters  clearly 
irrelevant,  but  in  some  things  pertinent,  was 
objected  to  because  wholly  irrelevant. 
Held,  that  if  any  part  of  the  writing  was 
relevant  the  whole  was  projierly  admitted. 
In  order  to  exclude  the  irrelevant  [larls 
they  should  have  been  pointed  out  by  ex- 
ceptions. Neiv  York,  T.  &*  M.  R.  Co.  v. 
Gallaher,  79  'Tex.  68  5,  155.  W.  Rep.  694. 

(2)  Inadmissible. — In  an  action  against  a 
company  for  medical  services  rendered  to 
one  of  its  servants,  who  was  injured  while 
in  its  employment  and  service,  a  letter  from 
the  president  of  the  company,  addressed  to 
the  plaintiff's  attorney,  purporting  to  be  a 
reply  to  a  letter  received  from  him,  which  is 
not  produced,  and  referring  to  plaintiff's  ac- 
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count,  is  prima  facie  irrelevant  and  inad- 
missible, wlicn  without  date  and  offered 
witliout  any  evidence  identifying  the  ac- 
count.    Mobile  iS-  M.  R.  Co.  v.  Jay,  65  Ala. 

«'3- 

Ic  is  error,  in  an  action  for  loss  of  goods, 
to  adniic  letters  purporting  to  be  written  by 
an  agent  of  the  company,  one  addressed  to 
plaiiuills,  and  others  addressed  to  other 
agents  of  the  company,  without  proof  of 
their  execution,  togetlier  with  the  fact  of 
agency,  and  that  the  admissions  ma.le 
tiierein  were  touching  matters  within  ,,hc 
scope  of  the  agent's  duty.  Johnson  v.  East 
Teim.,  V.  &•  G.  A\  Co.,  90  c;^.  810,  17  S.  E. 
Kefi.  121. 

Defendant  railway  company  cannot  intro- 
duce in  evidence  letters  written  to  its 
agents  by  agents  of  a  connecting  railroad 
regarding  a  mistake  theretofore  committed 
in  transporting  freight  received  from  such 
connecting  railroad,  thereby  causing  a  delay 
in  delivery  for  which  pl.iintiff  seeks  dam- 
ages. Waite  V.  New  York  C.  &^  H.  R.  R. 
Co.,  35  Am.  &»  Enj^.  R.  Cas.  5/1,  no  ^V.  Y, 
635,  mem.,  17  A'.  E.  Rep.  730,  17  N.  Y.  S.R. 
162,  2  Silv.  App.  85 ;  ajjirining  39  Hiin  655, 
mem 

Where  a  company  is  charged  with  a  vio- 
lation of  a  city  ordinance  in  failing  to  sta- 
tion a  flagman  at  a  crossing,  it  is  error  to 
admit  a  copy  of  a  letter  written  by  the 
street  commissioner  to  the  company,  notify- 
ing it  of  tile  terms  of  the  ordinance,  which 
he  nly  claimed  to  have  put  in  an  envelope 
addressed  to  the  company  and  placed  in  a 
letter  bo>  vhere  there  is  no  proof  of  its 
receipt  by  ■  '.e  company.  In  the  absence  of 
anything  specifying  how  the  notice  was  to 
be  served,  personal  notice  was  necessary. 
La  Friend  v.  AVw  York  C.  &>  H.  R.  R.  Co., 
46  .V.  Y.  S.  R.  686,  19  N.  Y.  Supp.  664. 

The  defense  offered  in  evidence  a  letter 
addressed  by  the  general  p;'.ssenger  agent  of 
the  Gulf,  C.  &  S.  F.  R.  Co.  to  the  conduc- 
tors on  the  lines  of  said  railway,  notifying 
them  of  the  theft  of  tlie  said  ticket,  and 
directing  them  to  take  up  the  same  if  of- 
fered for  fare,  cancel  the  same,  and  return 
it  to  the  office  of  the  writer.  Held,  that  the 
letter  being  relevant  to  no  issue  in  the  case, 
was  properly  excluded.  Cunningham  v. 
State,  27  Te.x.  App.  479,  11  S.  W.  Rep.  485. 

In  an  action  against  an  express  company 
by  a  party  sending  money,  to  recover  for  a 
loss,  the  company  offered  in  evidence  a  let- 
ter, written    by  the    party  to  whom    the 


money  was  sent,  directed  to  plaintifl,  and 
which  a  partner  of  plaintiff  had  forwarded 
to  an  agent  of  the  company.  Held,  that 
the  statements  in  the  letter  could  not  be 
used  as  evidence  against  plaintiff,  if  they 
contained  matter  inculpating  him,  or  were 
otherwise  material,  and  that  plaintiff's  con- 
sent that  his  partner  migiit  send  the  letter 
to  the  company  was  not  an  adoption  by 
him  of  its  contents.  United  States  Exp. 
Co.  V.  llutchins,  67  ///.  34S. 

A  circular  or  folder  not  shown  to  have 
been  issued  by  a  certain  railroad  company 
is  inadmissible  as  tending  to  show  that  the 
company  was  the  lessee  of  anotiier  com- 
pany. Atchison,  T.  <S^'  >'.  F.  R.  Co.  v. 
Cruzen,  15  .Am.  6-»  Eng.R.  Cas.  515,  31  Kan. 
71S,  3  J'ac.  Rep.  520. 

Letters  offered  in  ci'idence  n'cre  held  inad- 
missilde  in  the followini^  instances: 

A  letter  which  contained  the  mere  state- 
ment of  a  third  person,  and  not  the  decla- 
ration of  an  officer  or  agent  of  the  corpora- 
tion, made  in  the  discharge  of  the  duties  of 
his  office  or  agency.  Alabama  <S-»  M.  R.  R. 
Co.  v.  Johnson,  42  /lla.  242. 

Letters  written  by  tlie  chief  engineer  of  a 
company,  not  being  of  the  res  ^est<r.  Ren- 
iacola  iS-"  A    A'.  Co.  v.  Atkinson,  20  Fla.  450. 

Letters  written  by  the  plaintifl  to  the 
company,  making  claim  for  damages  on 
account  of  his  injuries,  which  claim  was  re- 
jected by  tlie  company.  Howard  v.  Savan- 
nah. F.  Sh  IV.  R.  Co.,  S,\  Ga.  y\i,  II  S.  E. 
Rep.  432. 

A  letter  addressed  to  a  railroad  corpora- 
tion, claiming  damages  of  it,  and  read  at  the 
meeting  of  the  stockholders,  who  thereupon 
vote  to  lay  it  upon  the  table.  Robinson  v. 
Fitchbitrg  &*  W.  R.  Co.,  7  Gray  (Mass.)  92. 

Letters  purporting  to  be  written  to  tlie 
plaintifis  by  the  vendors  of  lost  goods, 
staling  the  cost  thereof.  Johnson  v.  East 
Tenn.,  V.  &^  G.  R.  Co.,  90  Ga.  810,  17  .S".  E. 
Rep.  121. 

2.'?1.  Maps,  i»lats,  and  diasTams.— 
(i)  Generally. — Diagrams  and  maps,  illus- 
trating the  scene  of  a  transaction  and  the 
relative  location  of  objects,  are  admissible 
as  evidence,  if  proved  to  be  correct ;  and 
when  a  party  has  allowed  his  own  witness 
to  use  a  diagram  in  aid  of  his  testimony,  he 
cannot  complain  that  the  counsel  of  the 
opposite  party  is  permitted  to  use  it  in 
commenting  on  the  testimony  of  that  wit- 
ness. East  Tenn.,  V.  «S-  G.  R.  Co.  v.  Jfa/- 
son,  go  A/a.  41,7  So.  Rep.  8i2- 


EVIDENCE,  233. 


507 


Where  a  company  is  sued  for  building  its 
track  so  as  to  cause  water  to  flow  back  on 
phiintiff's  kind,  it  is  proper  to  allow  certain 
nuips  and  plats  of  the  premises,  wliicli  had 
been  identified  and  shown  to  be  substan- 
tially correct,  to  go  to  the  jury  to  be  consid- 
eied  with  other  evidence.  Kankakee  &^  S. 
A'.  Co.  V.  I/oraii,  41  Am.  &*  Ji>ij;\  A'.  Cas.  13, 
131  ///.  2SS,  23  TV.  E.  Rep.  621,  ajjirmtug 
30  ///.  App.  552. 

In  an  action  for  damage  to  certain  city 
lots  by  the  Iniilding  of  a  road,  a  plat  for- 
merly made  and  filed  in  the  office  of  the 
register  of  deeds,  pkitting  a  tract  of  land  as 
an  addition  to  the  city,  and  dedicating  to 
the  public  streets  and  alleys,  wherein  it  is 
recited  that  tlie  land  belongs  to  the  party 
making  the  plat,  is  prima  facie  proof  that 
he  was  the  owner  of  the  land  platted  and 
dedicated.  Central  Uraiuh  U.  /'.  J\.  Co.  v. 
AuilrciL's,  41  k'an.  370,  21  I'ac.  Rep.  276. 

Wlicre  a  suit  is  brought  for  injuries  to  a 
wagon  and  team  at  a  crossing,  maps  and 
photographs  of  the  locality,  tending  to  show 
the  distance  that  an  approaching  train  could 
be  seen,  are  not  admissible.  Missouri, K.  &» 
T.  R.  Co.  V.  Moore,  4  Tex.  App.  {Civ.  Cas.) 
323,  15  S.   IV.  Rep.  714. 

An  ex  parte  map  or  diagram  made  by  a 
witness  and  shown  by  him  to  be  correct 
may  be  given  in  evidence  for  the  considera- 
tion of  the  jury,  not  as  independent  evi- 
dence, but  to  be  considered  by  them  in 
connection  with  other  evidence,  so  as  to 
enable  them  to  understand  and  apply  it. 
PoliKg  v.  0/tio  River  R.  Co.,  38  IV.  Va.  645, 
18  s'e.  Rep.  782. 

(2)  Condemnation  proceedings. — In  a  con- 
demnation proceeding  it  is  proper  tc  allow 
the  landowner,  while  testifying  as  a  witness, 
to  introduce  in  evidence,  as  a  part  of  his 
testimo'iy,  a  map  or  diagram  drawn  by  him- 
self, showing  the  location  of  the  improve- 
ments on  the  land,  such  as  house,  barn, 
ore'  ird,  meadow,  and  cultivated  land,  and 
the  relative  location  of  each  to  the  railroad. 
Chicago,  K.  Gf  IV.  R.  Co.  v.  /?///,  41  A'an. 
736,  21  Pac.  Rep.  778.— i^UOTED  IN  Ottawa, 
O.  C.  &  C.  G.  R.  Co.  7'.  Fisher,  42  Kan.  675, 
22  Pac.  Rep.  713.  Revif.wf.d  in  Chicago, 
K.  &  W.  R.  Co.  V.  Stewart,  50  Kan.  33. 

In  assessing  damages  occasioned  by  the 
appropriation  of  a  right  of  way  across  un- 
platted land  near  or  adjacent  to  the  platted 
territory  of  a  city,  a  map  showing  how  the 
streets  of  the  city  could  be  extended  across 
such  unplatted  tract,  and  also  showing  its 


situation  with  ic^erence  to  the  city  and  its 
streets,  may  be  put  in  evidence  for  the  pur- 
pose of  showing  the  size  of  the  tract  of  land, 
its  form,  shape,  and  relation  to  other  terri- 
tory; and  it  may  also  be  considered  to  show 
the  actual  condition  of  the  land  and  the  right 
of  way,  if  such  facts  are  shown  thereon  ;  but 
it  cannot  be  considered  as  showing  lots  and 
streets  laid  oil  on  such  land,  although  the 
map  shows  the  tract  as  platted  territory. 
0/iio  Vailey  R.  &*  T.  Co.  v.  Kerth,  130  Ind. 
314,  30  N.  E.  Rep.  298. 

(3)  Personal  injury  cases. — In  determining 
tiie  location  anti  surroundings  of  the  place 
where  an  accident  occurred,  a  map  of  the 
city  purporting  to  be  made  by  the  city 
engineer,  and  proved  to  have  been  recog- 
nized and  used  in  the  city  as  substantially 
correct,  is  properly  admitted  in  evidence. 
Nosier  v.  Chicago,  B.  &•  Q.  R.  Co.,  73  Io"iVa 
268,  34  N.  IV.  Rep.  850. 

Where  a  company  is  sued  for  killing  a 
child,  a  recorded  plat,  according  to  which 
the  lots  had  been  sold  and  tiie  town  built,  is 
admissible  for  the  purpose  of  showing  that 
the  accident  was  within  the  corporate  limits 
and  at  a  street  crossing,  though  the  plat  was 
not  acknowledged  as  required  by  stc.tute. 
Chicago,  M.  &'  St.  P.  R.  Co.  v.  Mc Arthur, 
53  Fed.  Rep.  464,  10  U.  S.  A/jp.  546,  3  C.  C. 
A.  594. 

In  an  action  for  personal  injuries,  plain- 
tiff introduced  a  diagram  of  the  accident 
and  proved  by  a  witness  that  it  was  correct, 
except  that  a  "  chock-block  "  as  sliown  on 
the  diagram  was  nottliere  at  the  time  of  the 
accident.  Aleld,  that  the  evidence  was  com- 
petent, and  that  the  plaintiff  might  show 
that  the  accide'it  resulted  from  the  absence 
of  tiie  block.  Stouter  v.  Manhattan  R.  Co., 
6  A',   v.  Supp.  163,  3  Silv.  Sup.  Ct.  413. 

232.  Meiiioraixla  used  only  for 
refrcshiiiB'  iiieui()r.v.— Where  a  company 
is  sued  to  recover  for  wood  delivered  under 
a  contract,  but  destroyed  by  fire  before  it  is 
taken  away,  entries  in  the  private  book  of 
the  company,  made  by  its  agents  in  the 
course  of  their  business,  are  not  admissible 
in  evidence,  but  might  be  used  as  memo- 
randa in  refreshing  the  memory  of  the  wit- 
ness who  made  them.  Pittsburgh,  C.  <S-»  St. 
L.  R.  Co.  V.  Noel,  7  Am.  &>  Eng.  R.  Cas. 
524,  77  And.  no.  A/art  in  v.  Union  Pac.  A'. 
Co.,  I  IVyom.  143. 

A  memorandum  or  written  statement  of 
fact,  made  by  one  of  defendant's  employes 
in  the  performance  of  his  duty,  was  not 
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admissible  in  the  defendant's  behalf,  even 
though  the  employe  was  sick  and  unable  to 
testify  to  the  fact  in  person.  Taylor  v.  Chi- 
cago, M.  &>  St.  P.  A\  Co.,  80  Iowa  431,46  A'. 
IV.  Rep.  64. — Approving  Hoffman  v.  Chi- 
cajjo,  M.  &  St.  v.  R.  Co.,  40  Minn.  60,  41  N. 
\V.  Rep.  301. — Hoffman  v.  Chicago,  M.  &» 
St.  /'.  R.  Co.,  40  Minn.  60.  41  X.  IV.  Rep. 
301. —  .\pi'ROVi.i)  IN  Taylor  v.  Chicago,  M. 
&  St.  V.  R.  Co.,  80  Iowa  431. 

Memoranda  made  by  an  injured  person,  of 
directiims  given  him  by  a  physician,  are  inad- 
missible against  the  company  injuring  him, 
it  not  appearing  that  he  needed  them  to  re- 
fresh his  memory,  liarrclle  v.  Pennsylvania 
R.  Co.,  4  N.  Y.  Siipp.  127,  21  N.  V.  S.  R. 
109. 

233.  Miiin<  \s  and  reoortls  of  tlie 
coiapiiiiy.  — (i)  Generally.  —  Corporation 
books  are  evidence  of  the  acts  and  proceed- 
ings of  the  corporate  body,  when  it  ap- 
pears tliat  they  are  kept  as  such  by  the 
proper  olficers,  or  some  person  authorized  to 
make  entries  in  their  necessary  al)scnce. 
St.  Louis  &»  C.  R.  R.  Co.  v.  Eal^-ins.  30  Iowa 
279.  Jl'oonsockei  Union  R.  Co.  v.  Sherman, 
8  A".  /.  564. 

Tlie  acts,  resolutions,  and  proceedings  of 
an  incorporated  company,  through  their 
directory,  arc  competent  evidence  against 
the  company,  and  especially  a  director  who 
was  present.  Grata  v.  Redil,  4  B.  Mon. 
{Ky.)  178. 

The  book  of  minutes  of  a  railroad  com- 
pany may  go  to  the  jury  for  the  purpose  of 
proving  what  took  place  at  several  meetings 
of  stockholders,  called  for  the  purpose 
of  procuring  a  loan  for  the  company,  with 
which  an  indemnity  bond  in  question  was 
immediately  connected.  Blach  v.  Lamb,  12 
N.J.  Eq.  108. 

The  books  of  minutes  containing  the 
resolutions  of  aboard  of  directors,  author- 
izing an  issue  of  stock,  are  competent  evi- 
dence to  show  authority  for  such  issue. 
Boardinan  v.  Lake  Shore  &-'  i\!.  S.  R.  Co.  ,4 
Am.  &'  Eng.  R.  Cas.  265,  84  A'^.   ]'.  1 57. 

The  minutes  nf  a  corporation  are  not 
evidence  of  an  ai;ri.ement  alleged  to  have 
been  made  by  the  stockholders  as  individu- 
als, and  not  intended  to  bind  the  corpora- 
tion.    Black  v.  Shme.  13  ^V.  /.  Eq.  455. 

Defendant  offered  in  evidence  books  or 
memr)randa  kept  by  its  own  ofhcers  or  em- 
ployes, for  the  purpose  of  establishing  that 
no  car  of  the  defendant  was  crowded  at  the 
time  of  the  accident,  and  that  no  informa- 


tion was  given  or  reported  by  the  defend- 
ant's employes  in  regard  to  the  accident, 
Hehl,  to  have  been  properly  excluded. 
Dickson  V.  Ridge  Ave.  Pass.  R.  Co.,  19 
PAila.  (Pa.)  430, 

(2)  As  to  corporate  existence,  organization, 
etc. — The  books  of  a  corporation  are  compe- 
tent evidence  to  show  its  organization. 
Peake  v.  Walnish  R.  Co.,  18  ///.  88.  Breed- 
love  v.  Martinsville  &•  F.  R.  Co.,  12  Ind. 
114. — Following  Judahz/.  American  Live 
Stock  Ins.  Co.,  4  Ind.  333. 

Books  of  a  corporation  are  competent 
evidence  for  the  purpose  of  showing  its  acts 
and  proceedings ;  and  where  certain  steps 
are  required  to  be  taken  before  a  corpora- 
tion had  existence,  such  as  the  opening  of 
books,  subscription  of  capital  stock,  and  the 
choice  of  directors,  the  production  of  the 
corporation  books  showing  the  election  of 
officers  is  prima  facie  evidence  that  the 
statutory  steps  had  been  complied  with,  and 
that  the  corporation  has  an  existence. 
Ryder  v.  Alton  S^  S.  R.  Co.,  13  ///.  516. 

Corporation  books,  showing  subscriptions 
to  capital  slock  prior  to  organization,  are 
presumptive  evidence  that  the  subscriptions 
were  genuine  and  made  by  persons  author- 
ized to  take  stock,  so  as  to  enable  the  com- 
pany to  properly  organize.  Lane  v.  Brain- 
erd,  30  Conn,  565. 

When  a  corporation  has  proceeded  regu- 
larly to  ascertain  its  corporators  and  the 
owners  of  shares  in  its  capital,  and  has 
entered  them  in  its  records,  all  parties 
become  thereby  prima  facie  entitled  to  the 
rights  thus  secured  to  them.  The  records 
are  competent  and  sufTicient  evidence  of 
them,  unless  proof  be  introduced  to  destroy 
their  etTect.  Penobscot  R.  Co.  v.  Dummer,  40 
Me.  172.  —  Not  followed  in  Wight  v. 
Springfield  &  N.  L.  R.  Co.,  117  Mass.  226. 

(3)  As  to  subscriptions  to  stock. — An  order 
of  the  board  of  directors  of  a  corporation, 
assessing  subscribers  to  stock,  certified  by 
the  secretary  of  the  company,  is  admissible 
in  evidence  in  a  suit  upon  a  subscription,  if 
no  objection  be  niafle,  though  not  authenti- 
cated as  the  statute  requires;  and  when  so 
admitted  is  conclusive  of  the  matters  con- 
tained in  it,  the  same  as  if  it  had  been  prop- 
erly authenticated.  Smith  v.  Indiana  &>  I. 
R.  Co.,  12  Ind.  61. 

Where  a  subscription  to  stock  is  made  on 
condition  that  a  certain  number  of  shares 
shall  be  subscribed  before  the  corporation  is 
organized,  the  records  of   the  corporation 
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showing  that  the  required  number  had  been 
subscribed  are  prima  facie  evidence  that 
the  condition  had  been  complied  with. 
Penobscot  &•  K.  Ji.  Co.  v.  Djtnn,  39  Me.  587. 

Books  of  a  corporation  are  evidence  be- 
tween its  members,  but  not  against  stran- 
gers ;  but  a  subscription  to  the  stoclc  of  the 
corporation  does  not  make  the  subscriber  a 
member,  so  as  to  make  the  book  evidence 
afiainst  him.  C/iase  v.  Sycamore  &*  C.  Ji. 
Co.,  i8  m.  21$. 

In  a  suit  against  a  railway  company  to 
recover  a  strip  of  land  used  for  tlie  road- 
bed, the  defense  was  that  the  plaintiff  Isad 
verbally  agreed  to  give  the  right  of  way, 
provided  the  citizens  of  the  county  were 
under  legal  obligations  to  secure  the  same, 
and  that  the  company  had  entered  upon  the 
land  under  that  agreement,  and  cleared  a 
way  for  a  roadbed  without  objection.  I/e/J, 
that  the  exclusion  of  a  subscription  list 
signed  by  citizens  of  the  county  guarantee- 
ing the  right  of  way  to  the  company  was 
error.  Texas  &*  St.  L.  R.  Co.  v.  Jarrell,  60 
Jex.  267. 

234.  Municipal  ordiuauces.— (i)  In 
general. —  In  an  action  for  personal  injuries 
sustained  by  plaintiff  being  thrown  from  his 
wagon  while  driving  across  the  track  of  the 
defendant  street  railway  company,  alleging 
that  the  accident  was  caused  by  the  defend- 
ant's negligence  in  failing  to  keep  its  track 
in  a  safe  and  suitable  condition,  and  in 
allowing  its  rails  to  project  too  far  above 
the  surface  of  the  street,  in  violation  of  its 
contract  with  the  city  and  of  a  ulty  ordi- 
nance, said  ordinance  and  contract  are  rele- 
vant, and  admissible  as  evidence  for  the 
plaintiff.  Birmingham  Union  R.  Co.  v.  Al- 
exander, 93  Ala.  133,  9  So.  Rep.  525. 

Notwithstanding  an  ordinance  of  a  city  is 
not  specifically  pleaded,  it  is  admissible  in 
evidence  as  bearing  on  the  question  of  neg- 
ligence, but  not  in  actions  founded  on  the 
ordinance  as  giving  the  right  of  action.  But 
there  is  no  reason  for  the  distinction  that 
the  rule  is  different  in  different  forums — as, 
for  instance,  that  it  is  applicable  to  cases 
originating  in  a  justice's  court,  and  not  to 
such  as  are  brought  in  the  circuit  court. 
Judd  V.  Wabash,  St.  L.  <S-  P.  R.  Co.,  23  Mo. 
App.  56.— Following  Robertson  v.  Wa- 
bash, St.  L.  &  P.  R.  Co.,  84  Mo.  !2i.— 
Quoted  in  Fusili  v.  Missouri  Pac.  R.  Co., 
45  Mo.  App.  535. 

A  municipal  ordinance  is  not  admissible 
in  evidence  as  an  element  of  the  plaintiff's 


right  of  recovery,  when  it  is  not  shown 
that  the  grievance  complained  of  occurred 
within  the  city.  Eisetiberg  v.  Missouri  Pac. 
R.  Co.,  33  Mo.  App.  85. 

A  municipal  ordinance  establishing  regu- 
lations concerning  holes,  excavations,  etc., 
that  are  below  the  grade  of  the  surrounding 
or  adjacent  streets,  is  not  admissible  as  evi- 
dence in  a  suit  against  a  company  for  dam- 
ages caused  by  an  excavation  on  its  lot. 
Eisenberg  v.  Missouri  Pac.  R.  Co.,  33  Mo. 
App.  85. 

(2)  Proof  of  ordinances.  —  A  municipal 
ordinance  may  be  proved  by  the  production 
of  the  original  book  of  ordinances,  identi- 
fied as  such  by  the  clerk  of  the  corporation 
and  shown  to  have  come  from  his  custody. 
Notwithstanding  the  statute  of  September 
19,  1891  (Ga.  Acts  1S90-91,  p.  109),  makes  an 
official  certified  copy  evidence,  it  is  not  the 
exclusive  evidence.  Metropolitan  St.  R.  Co. 
V.  Johnson,  90  Ga.  500,  16  S.  E.  Rep.  491. 

An  ordinance  of  an  incorporated  city  of 
another  state  may  be  proved  by  the  produc- 
tion of  the  books  in  which  it  is  recorded, 
but  a  sworn  copy  is  also  competent  evi- 
dence. So  where  a  witness,  in  his  deposi- 
tion, testified  that  he  was  city  clerk  of  the 
city  for  th^  year  in  which  the  ordinance 
was  passed,  that  he  wrote  the  record  as 
such  clerk  (of  which  an  exhibit  attached  to 
his  deposition  was  a  copy),  that  he  com- 
pared the  exhibit  with  the  record,  and  that 
the  ordinance  was  published,  etc. — held, 
that  the  witness  stated  enough  to  allow  the 
exhibit  to  be  admitted  as  a  sworn  copy. 
Louisville,  N.  A.  &r*  C.  R.  Co.  v.  Shires,  19 
Am.  &^  Eng.  R.  Cas.  387,  108  ///.  617. 

Where  a  company  is  charged  with  a  vio- 
lation of  village  ordinances,  and  the  ordi- 
nances are  put  in  evidence,  they  should  be 
accompanied  by  proof  that  they  were  in 
force  at  the  time  of  the  alleged  violation. 
Peoria,  D.  &*  E.  R.  Co.  v,  Wagner,  18  ///. 
App  598. 

Unless  proof  is  offered  that  an  ordinance 
has  been  published  as  specified  by  section 
492  of  the  Iowa  Code,  it  is  error  to  admit  it 
as  evidence  of  the  municipal  re<julatioii  of 
the  speed  of  trains.  Larkin  v.  Burlington, 
C.  R.  &>  N.  R.  Co.,  85  Iowa  492,  52  N.  W. 
Rep.  480. 

(3)  Ordinances  limiting  speed. — Where  a 
track  repairer  is  injured  within  the  limits  of 
a  city,  an  ordinance  limiting  the  speed  of 
trains  in  the  city  to  six  miles  an  hour,  and 
requiring  that  the  bell  should  be  rung  con- 
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tinuously  while  moving,  and  that  in  back- 
ing a  train  a  man  should  be  stationed  upon 
the  car  farthest  from  tiie  locomotive  to  give 
danger  signals,  is  properly  admitted  in  evi- 
dence. A'i//y  V.  Union  li.  <3~»  7".  Co.,  35 
Am.  &*  ling.  R.  t'lis.  396,  95  Mo.  279,  14 
West.  Rfp.  721,  8  S.  11:  Nt'P.  420.  Olden- 
iiiirg  V.  Atiu  Votk  C.  6~»  //.  A\  A'.  Co.,  29  N. 
]'.  S.  A'.  S36,  9  A'.  ]'.  Su/>/).  419.— Follow- 
ing r.riggs  V.  New  York  C.  &  H.  R.  R.  Co., 
72  N.  Y.  26. 

Where  property  is  injured  by  a  train  of 
cars  in  a  city,  in  a  suit  to  recover  damages 
on  the  ground  of  negligence  in  running  at 
too  great  a  speed, an  ordinance  limiting  the 
speed  of  trains  to  six  miles  an  hour  within 
the  corporate  limits  is  proper  evidence. 
Union  Pac.  R.  Co.  v.  Rassniiissen,  25  Neb. 
810,  41  A'.  IV.  Rep.  778. — Applying  Steves 
V.  Oswego  &  S.  R.  Co.,  18  N.  Y.  422.  Dis- 
approving Brown  v.  Buflalo  &  S.  L.  R, 
Co..  22  N.  Y.  191. 

Where  a  company  is  sued  for  an  injury 
resulting  from  the  manner  of  running  trains 
in  a  city,  a  copy  of  the  ordinance  limiting 
the  speed  of  trains  need  not  be  filed  with 
the  complaint  to  authorize  i's  admission  as 
evidence.  An  averment  of  its  existence  is 
sufBcient;  and  such  ordinance  is  admissible 
in  evidence,  to  be  considered  by  tlie  jury, 
as  to  whether  the  company  was  guilty  of 
negligence.  Madison  &»  I.  R.  Co.  v.  Taffe, 
yj  Ind.  361,  5  Ant.  Ry.  Rep.  422, 

An  ordinance  as  to  rate  of  speed  may  be 
introduced  in  evidence,  though  not  pleaded, 
in  a  case  alleging  negligence  generally, 
where  the  plaintiff's  cause  of  action  is  not 
founded  on  the  ordinance.  RiUy  v.  Wa- 
bash, St.  L.  Sf  P.  R.  Co.,  18  Afo.  App.  385.— 
Applied  in  Fusili  v.  Missouri  Pac.  R.  Co., 
45  Mo.  App.  535. 

As  where  tlie  cause  of  action  is  at  com- 
mon law  for  killing  stock.  Welch  v.  Han- 
nibal <^  St.  J,  R.  Co.,  26  Mo.  App.  358.— 
Rkviewino  Robertson  v.  Wabash,  St.  L. 
&  P.  R.  Co.,  84  Mo.  119. 

In  an  action  for  injuries  caused  by  negli- 
gence in  the  manner  of  running  a  train 
within  city  limits,  a  special  ordinance  lim- 
iting the  rate  of  speed  at  which  another 
company  should  run  its  trains  is  not  ad- 
missible to  charge  the  defendant  with  neg- 
ligence. Fell  V.  Burlington,  C,  R.  &*  M.  R. 
Co., 4^  Toiva  177, 

(4)  Ordinances  prohibiting  blowing  of  whis- 
tle.— Where  a  company  is  sued  for  personal 
njuries  at  a  street  crossing,  and  is  charged 


with  negligence  in  failing  to  blow  a  whistle, 
the  company  may  produce  in  evidence  a 
city  ordinance  prohibiting  the  use  of  the 
whistle.  Pennsylvania  Co.  v.  Hcnsil,  6  Am. 
Sf  Eng.  R.  Cas.  79,  70  Ind.  569.  36  Am.  Rep. 
188.— Distinguished  in  Katzenberger  v. 
Lawo,  90  Tcnn.  235. 

The  whistle  on  the  engine  not  having 
been  blown,  it  was  not  an  error  prejudicial 
to  the  defendant  to  admit  in  evidence  a  city 
ordinance  prohibiting  the  blowing  of  en- 
gine whistles  within  the  city  limits,  "  except 
as  a  necessary  signal  or  to  prevent  acci- 
dents." llcddles  v.  Chicago  &•  i\.  W.  R. 
Co.,  77  Wis.  228,  46  N.  W.  Rep.  115. 

(5)  Ordinances  ngulating  stops  at  street 
crossitigs. — A  municipal  ordinai.ce,  prohib- 
iting railroad  companies  from  stopping 
their  cars  at  a  street  intersection,  so  that 
they  will  interfere  with  travel  on  the  cross 
streets,  was  properly  received  in  evidence 
on  the  question  of  defendant's  negligence, 
in  connection  with  evidence  that  a  train  had 
stopped  in  violation  of  this  ordinance,  which 
prevented  the  plaintifT  from  seeing  the  ap- 
proaching train.  Cumming  v.  Brooklyn  City 
R.  Co.,  io\N.  V.  669,  10  A'^,  E.  Rep.  855,  5 
A^.  Y.  S.  R.  737,  I  Silv.  App.  345  ;  aj/irming 
38  Hun  362. 

(6)  Ordinances  requiring  flagmen  at  cross- 
ings.— So  also  a  municipal,  ordinance  prop- 
erly passed  and  promulgated,  requiring  a 
flagman  to  be  stationed  at  all  street  cross- 
ings, is  competent  as  evidence.  A  violation 
or  disregard  of  the  ordinance,  while  not 
conclusive  proof  of  negligence,  is  evidence 
upon  that  subject  to  be  submitted  to  the 
jury.  McGrath  v.  New  York  C.  6-  H.  R. 
R.  Co.,  63  A^  Y.  522.— Revikwed  in  Mas- 
soth  V.  Delaware  &  IT.  Canal  Co.,  64  N.  Y. 
524;  Wright  V.  Third  Ave.  R.  Co.,  23  N.  Y. 
S.  R.  483. 

(7)  Ordinances  requiring  lights  on  cars. — 
Where  a  company  is  sued  for  a  personal  in- 
jury on  a  street,  a  city  ordinance  requiring 
cars  to  be  provided  with  lights,  and  proof 
that  they  were  not  provided,  is  competent 
evidence  for  the  consideration  of  the  jury 
on  the  question  of  negligence.  Whittaker 
V,  New  York  &>  H.  R.  Co.,  19J.&*  S.  {N. 

Y.)  287. 

235.  Pay-roll.— In  a  controversy  as  to 
whether  work  done  by  a  civil  engineer  to- 
ward the  construction  of  a  railroad  was  per- 
formed for  and  to  be  paid  by  the  railroad 
company  or  certain  individuals,  the  pay- 
rolls made  out  by  such  engineer  in  the  name 
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of  the  company,  showing  the  payment  of 
certain  sums  to  himself  and  others  engaged 
ill  tiie  work,  are  competent  evidence  as 
bending  to  prove  tliat  the  company  was  his 
debtor.  Phinney  v.  Branson,  43  Kan.  451, 
23  Pixc.  Kip.  624. 

230.  PliotOB'raplis.— Wherever  it  is 
l)i()l)er  that  the  locus  in  quo  of  any  object 
bij  described  to  the  jury,  it  is  conii)etent  to 
in; loduce  a  photograpliic  view  of  the  same, 
and  to  allow  the  jury  to  examine  it  with  a 
magnifying  glass.  And  there  is  no  impro- 
priety in  allowing  the  jury  to  take  such 
photograph  with  them  to  their  room.  Bar- 
ker V.  Perry,  67  Iowa  146,  25  N.  IV.  Kep. 
100.  Locke  V.  Sioux  City  &*  P.  R.  Co.,  46 
lovia  109,  \(i  Am.  Ry.  Rep.  138. — Distin- 
guishing Hollenbeck  v.  Rowley,  8  Allen 
(Mass.)  473.— FoLi.owED  in  Mann  v.  Sioux 
City  &  P.  R.  Co.,  46  Iowa  637. 

A  photograph  of  the  broken  trestle  and 
wrecked  train,  taken  about  two  hours  after 
the  accident  occurred,  and  verified  by  the 
testimony  of  the  person  by  whom  it  was 
taken,  is  admissible  as  evidence,  to  aid  the 
jury  in  understanding  and  applying  the 
proved  facts,  on  the  same  principle  which 
regulates  the  admissibility  of  maps  and  dia- 
grams as  evidence.  Kansas  City,  M.  <S~«  B. 
R.  Co.  v.  Stnith,  90  Ala.  25,  8  So.  Rep.  43. 

Plaintiff  offered  in  evidence  a  photograph 
representing,  as  he  claimed,  the  locus  in  quo 
of  the  accident,  and  testific)  that  it  repre- 
sented fairly  the  locality.  On  cross-exam- 
ination he  testified  that  he  did  not  take  it 
and  did  not  know  from  what  point  it  was 
taken.  Held,  that  the  photograph,  if  a  fair 
representation,  was  admissible  the  same  as 
a  map  or  other  diagram.  Archer  v.  jYew 
York,  N.  H.  6m  H.  R.  Co.,  106  N.  Y.  589.  13 
N.  E.  Rep.  318,  II  A^.  Y.  S.  R.  32,885,9 
Cent.  Rep.  233 ;  affirming  36  Hun  644,  ntein. 
Roosevelt  Hospital  v.  Ne^v  York  El.  R.  Co., 
50  A'.  Y.  S.  R.  456,  66  Hun  633,  mem.,  21  A''. 
Y.  Supp.  205. 

A  physicia.i  testified  that  a  photograph 
showing  the  manner  in  which  the  plaintiff's 
limus  had  been  contracted  was  taken  in  his 
presence,  and  that  it  correctly  represented 
the  condition  of  the  limbs.  Held,  that  the 
photograph  was  admissible  in  evidence. 
Albert i  V.  New  York,  L.  E.  &*  IF.  R.  Co., 
41  Am.  &'  Etig.  R.  Cas.  201,  118  A^.  Y.  77, 
23  A^.  E.  Rep.  35,  27  N.  Y.  S.  R.  865,  6  L. 
R.  A.  765  ;  affirming  43  Hun  421. 

Where  the  action  is  for  an  injury  at  a 
crossing  a  photograph  of  the  scene  of  the 


accident  is  admissible,  though  a  change  had 
been  made  before  it  was  taken,  as  by  the 
erection  of  a  gate  by  the  company.  Slot/  v. 
JVe7v  York,  L.  E.  6m  W.  R.  Co.,  50  N.  Y.  S. 
R.  500,  66  Hun  633,  mem.,  21  A^.  Y.  Supp. 

353- 

A  photograph  of  a  bridge,  the  scene  of 
the  accident — //*•/(/,"  admissible  for  what  it 
was  worth,"  though  its  correctness  was  not 
verified  by  the  photographer  or  any  other 
witness,  the  court  being  "  not  agreed  on  the 
question  of  its  admissibility."  Louis7iillc  &^ 
N.  R.  Co.  v.  Hall,  48  Am'.  6m  Eng.  R.  Cas. 
170,  91  Ala.  1 12,  8  So.  Rep.  371. 

A  corporation  denied  tlKit  the  signatures 
of  its  president  to  certificates  of  stock  were 
genuine,  and  offered  a  photograjiher  and 
expert  in  handwriting  as  a  witness,  who 
stated  that  he  had  made  photographic 
copies  of  the  president's  signature  to  the 
certificates  sued  on,  and  of  others  admitted 
to  be  genuine,  and  that  they  varied  in  size. 
Held,  that  the  photographs,  together  with 
the  oral  statements  of  the  witness,  of  his 
reasons  touching  the  genuineness  of  the 
certificates  sued  on,  were  not  admissible. 
Tome  v.  Parkersburg  Branch  R.  Co.,  39  j\/d. 
36,  I  r  Am.  Ry.  Rep.  285. 

237.  PIsius  of  coiistriictioii.  —  A 
plan  exhibited  to  the  legislature  by  those 
applying  for  an  act  of  incorporation  as  a 
railroad  company,  but  not  referred  to  in  the 
act,  is  not  admissible  in  evidence  to  control 
the  construction  of  the  provisions  of  the  act 
of  incorporation  as  to  the  limits  within 
which  the  road  is  to  be  located.  Boston  &m 
P.  R.  Corp.  V.  Midland  R.  Co.,  i  Gray 
{Mass.)  340. 

238.  Pleadiiij^s  in  another  action. 
— The  pleadings  in  a  former  action  against 
defendant  were  properly  admitted  in  evi- 
dence, as  showing  that  defendant  became 
the  owner  of  the  railway  before  the  killing 
of  plaintiff's  horses — that  being  a  point  in 
issue.  Martin  v.  Central  loiua  R.  Co.,  59 
/i-rfa  411,  13  A".  IF.  Rep.  424. 

When  the  jilaintiff  had  sued  the  defend- 
ant in  another  action  for  the  original  injury, 
and  the  defendant  had  filed  an  answer  of 
several  paragraphs,  among  which  was  one 
setting  up  a  settlement  and  release,  it  was 
not  error  to  permit  thp  plaintiff  in  the  case 
at  bar  to  introduce  in  evidence  said  para- 
graph as  an  admission  against  the  pleader. 
It  was  not  necessary  to  introduce  the  entire 
answer,  as  under  the  Ind.  Code  each  para- 
graph of  answer  must  be  sufficient  within 
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itself,  and  cannot  depend  upon  another  for 
strength  and  support.  Kentucky  6-  /.  Ce- 
ment Co.  V.  Cleveland,  4  Ind.  App.  171,  30  A^. 
E.  Rip.  802. 

liSO.  FrivJite  acts  of  legislature.— 
A  special  statute,  amending  tlie  charter 
of  a  private  corporation  and  ratif3'ing  its 
previous  organization  thereunder,  is  compe- 
tent evidence  of  its  existence  as  a  corpora- 
tion.   Doykin  v.  State,  96  Ala.  16,  1 1  So.  Rep. 

If,  by  special  act  r'  t  ,;;  slature,  the 
name  <jf  the  corporatio.  'Y.    god,  one 

suing  in  trespass  to  try  title  to  land  con- 
veyed to  him  by  the  new  ?ompany  under  its 
new  name,  and  which  v., is  painted  'i>  ''ie 
old  sold-oiit  company  in  its  olu  uainc-,  ray 
introduce  such  special  act  in  eviiicncc  to 
show  the  identity  of  the  corporations.  Tlie 
preamble  of  such  an  act,  like  that  of  any 
other  act,  general  or  special,  is  only  compe- 
tent to  show  that  the  legislature,  in  passing 
the  act,  took  into  consideration  the  matters 
recited  in  the  preamble.  Acres  v.  Moyne,  59 
7>M. 623.  — .Approving Stephenson  zk  Te.xas 
&  P.  R.  Co..  42  Te.x.  163. 

24rO.  Receipts.— Where  a  carrier  set- 
tles with  the  consignee  of  goods  after  they 
;ire  delivered,  a  receijit  given  I)y  him  "in 
fidl  for  freight  and  charges"  is  not  evidence 
that  a  claim  against  the  carrier  for  damages 
was  also  settled.  Huntley  v.  Do%us,  55  Harb. 
(A-  Y.)  310. 

Where  the  seller  of  goods  sues  the  pur- 
chaser for  the  price,  a  receipt  showing  that 
the  goods  were  delivered  to  a  carrier  is  not 
evidence  that  the  goods  were  received  by 
the  carrier  on  account  of  the  purchaser, 
without  anything  to  show  that  the  seller 
was  authorized  to  ship  the  goods  by  that 
particular  line.     Everett  v.  Parks,  62  Barb. 

OV.  K)9. 

Receipts  given  by  the  employe  to  the  em- 
ployer, stating  that  the  sums  therein  men- 
tioned were  in  full  for  all  demands  for  work 
done  during  regular  and  irregu!.:"-  hours  in 
the  employer's  service,  are  admissible  in 
evidence  in  an  action  for  such  fees,  and  are 
prima  facie  evidence  of  payment  as  therein 
expressed ;  and  such  receipts  are  also  com- 
petent evidence  to  show  the  capacity  in 
which  the  employe  acted,  and  the  relation 
he  sustained  to  the  employer.  Leach  v. 
Hannibal  &^  St.  J.  R.  Co.,  86  Mo.  27. 

It  was  also  competent  for  defendant,  on 
the  trial  of  such  cause,  to  show  that  the 
services  of  plaintiff  as  notary  were  performed 


during  regular  business  hours  while  he  was 
in  defendant's  service.  Leach  v.  Hannibal 
&>  St./.  R.  Co.,ii6Mo.  27. 

In  an  action  against  a  company,  on  a  cer- 
tificate issued  by  its  engineer  for  work  done 
by  a  contractor  (which  certificate  is  alleged 
to  have  been  signed  and  issued  by  the  en- 
gineer as  the  authorized  agent  of  the  cor- 
poration, and  to  have  been  transferred  by 
the  contractor  to  plaintiff),  there  being  no 
sworn  plea  denying  the  execution  of  the 
certificate,  the  instrument  itself  is  evidence 
of  the  existence  of  the  debt,  and  that  it  was 
made  on  sufficient  consideration.  Alabama 
&»  M.  R.  R.  Co.  V.  San/ord,  36  Ala.  703. 

241.  Kecord.s  ofjiidleial  proeeed- 
Wiys. — .\n  order  of  court  appointing  arc- 
reiver  of  the  defendant  is  admissible  where 
the  fact  of  the  appointment  is  put  in  issue 
by  the  pleadings.  Allien  v.  Central  R.  Co., 
42  I  ova  683. 

An  alfuiavit  of  a  juror  in  a  condemnation 
proceeding  is  adniissible  to  prove  the  date 
on  which  the  awnrd  was  made.  Jamison  v. 
Burlin^foH  &^  JV.  R.  Co.,  27  Am.  &^  Kn^r,  /,•. 
Cas.  413,   69    Iowa    670,    29    A',    ff.    Rep. 
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Where  a  company  is  sued  for  a  breach  of 
a  contract  to  convey  water  on  a  certain  side 
of  its  track,  records  in  other  cases  in  which 
the  company  was  defendant  are  properly 
admitted  to  show  the  admission  by  it  of 
facts  material  to  the  case  on  trial,  though 
the  admissions  be  made  by  its  agents.  In 
the  absence  of  a  contrary  showing  it  will  be 
presumed  that  the  admissions  were  made  by 
authority  of  the  company.  Peden  v.  Chi- 
cago, R.  I.  <&^  /'.  A'.  Co.,  78  lozva  131,4  L. 
R.  A.  401,  42  N.  W.  Rep.  625. 

The  appeal  bond  given  by  a  railroad  com- 
pany, appellant,  in  which  appellant  was  a 
party  by  its  corporate  name,  signed  by  its 
president  and  secretary,  is  admissible  in 
evidence  to  prove  its  corporate  existence. 
Transier  v.  .SV.  Louis,  K.  C.  &*  N.  R.  Co. ,  54 
jUo.  189. — Followed  in  Hoelscher  v.  St. 
Louis.  K.  C.  &  N.  R.  Co..  54  Mo.  212. 

Where  a  father  sues  for  personal  injuries 
to  his  minor  son,  it  is  proper  to  allege  and 
give  in  evidence  a  former  suit  and  judgment 
in  favor  of  the  son  in  an  action  by  the  son, 
by  a  guardian  ad  litem,  growing  out  of  the 
same  injuries,  for  the  purpose  of  showing 
that  the  injury  was  caused  by  the  company's 
negligence ;  and  where  the  record  shows 
that  the  negligence  was  established  in  the 
first  suit,  it  is  sufHcient  for  the  purpose  of 
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the  second  suit.    Anderson  v.   Third  Ave. 
R.  Co.,  9  Daly  (N.  Y.)  487. 

The  verdict  of  the  coroner's  jury,  finding 
that  the  deceased  was  accidentally  killed  by 
,  one  of  the  defendant's  trains,  is  not  ad- 
missible as  evidence  for  the  defendant  in  an 
action  to  recover  damages  for  the  killing. 
Memphis  &»  C.  R.  Co.  v.  IVomack,  37  Am. 
&^  E>rg.  R.  Cas.  308,  84  Ala.  14^,  4  So.  Rep. 
618. 

In  an  action  for  injuries  occasioned  by  a 
locomotive  to  a  traveler  in  t'le  highway,  at 
a  place  where  the  county  commissioners 
had  authorized  the  corporation,  upon  cer- 
tain conditions,  to  cross  upon  a  level,  the 
record  of  the  county  commissioners,  slating 
that  in  their  opinion  no  flagman  at  the 
crossing  was  necessary,  is  not  coin[)etent 
evidence  of  due  care  on  tlie  part  of  the  cor- 
poration. S/iaiV  V.  Boston  &^  IV.  R.  Corp., 
8  Groy  (Muss.)  45.— QUOTED  in  Bailey  z/. 
New  Haven  c%  N.  Co.,  107  Mass.  496. 

Where  a  carrier  is  sued  for  surrendering 
live  stock  in  course  of  transportation  to  one 
who  exhibited  no  authority  except  a  tele- 
gram from  a  slieritT,  directing  a  seizure  of 
the  stock  under  an  attachment  in  his  hands, 
it  is  not  error  to  refuse  tlie  admission  in 
evidence  of  the  attacliinent  papers  under 
which  they  were  subsequently  levied  on, 
after  they  were  surrendered  to  the  person 
who  held  the  tclei^ram,  as  the  fact  that  the 
slierill  held  attachment  papers  would  not 
justify  such  a  surrender.  iVicl-ey  v.  St. 
Louis,  I.  M.  ^  S.  R.  Co.,  35  Mo.  App.  79. 

In  an  action  against  a  railroad  company 
to  rec'jver  damages,  the  record  of  a  former 
suit  by  the  plaintill  against  another  com- 
pany for  the  same  cause  of  action,  is  not 
admissible  in  evidence.  Pennsylvania  R. 
Co.  V.  Spicker,  23  Am.  &■'  Eng.  R.  Cas.  672, 
105  Pa.  St.  142. 

24:2.  Records  of  signal-service  of- 
lii'ors. — Where  it  becomes  important  to 
prove  tlie  state  of  the  weather  at  the  time 
plaintiff  was  injured,  a  transcript,  duly  au- 
thenticated, from  the  records  of  the  signal 
service  of  the  United  States,  showing  the 
observations  as  to  the  state  of  the  weather 
at  the  time  of  the  accident,  is  admissible. 
Chicago  iS-  N.  IV.  R.  Co.  v.  Trayes,  17  III. 
App.' 12,6. 

The  record  of  the  state  of  the  weather, 
made  by  an  appointed  signal-service  othcer, 
is  at  least  a  qiiasi-pnhWc  record,  and  is  of 
itself  evidence  of  conditions  of  the  weather 
in  the  period  embraced  by  it.  Knott  v. 
5  D.  R.  D.— 33. 


Raleigh  &*  G.  R.  Co.,  32  Am.  &*  Eng.  R. 
Cas.  481,  98  N.  Car.  73,  2  Am.  St.  Rep.  321, 
3  S.  E.  Rep.  735- 

243.  Reports  of  company's  ofll- 
cers.— A  copy  of  a  report  of  a  railway  com- 
pany to  the  state  engineer  and  surveyor,  in 
accordance  with  2  N.  Y.  Kev.  St.  (6th  e<l.),  p. 
534,  §  45,  subd,  102,  and  p.  552,  §  99  (duly 
certified  by  the  deputy  state  cn!4incer),  mider 
I  Rev.  St.  (6th  ed.),  p.  558,  §  7.  and  p.  415, 
§  7,  and  Code  Civil  I'ro.,  ?'  933,  is  compclL-nt 
evidence  of  a  material  admission  made 
tlierein  by  the  defendant  :.s  a  corporation, 
witli  respect  to  the  injury  complained  of. 
Leonard  v.  NeTO  York  C.  &-  H.  R.  R.  Co.,  12 
/.  &•  S.  {N.  Y.)  575,  num.;  aj/hmrd  in  80 
N.  Y.  659,  fitem.  —  Follom'ING  Leonard  7>. 
New  York  C.  &  H.  R.  R.  Co.,  10  J.  &  S.  225. 

Where  the  issue  is  as  to  the  value  of  rail- 
road property  for  tlie  purpose  of  taxation,  a 
report  made  by  the  president  of  the  com- 
pany to  the  stockl'.oldcrs  and  bondholders, 
not  under  oath,  containing  statements  as  to 
the  value  of  the  property,  is  not  adniissiljle. 
Chicago  &*  iV.  Jl^.  R.  Co.  v.  Bonne  County, 
44  ///.  240. — Rkconcimng  Chicago,  B.  &  O. 
R.  Co.  V.  Coleman,  18  111.  297. 

A  report  of  the  president  and  directors  of 
a  railroad  company  to  its  stockholders, "  with 
such  data  relating  to  tlie  lines  controlled 
by  your  company  as  will  give  you  a  clear 
understanding  of  tlicir  physical  and  financial 
condition,"  is  not  admissible  in  evidence  for 
the  purpose  of  showing  that  the  first- naiued 
company  controls  the  management  of  the 
other  lines  and  thus  to  fix  upon  it  a  li;il)ility 
for  the  negligence  of  the  oilicers  of  said 
lines,  when  it  appears  from  otlier  portions 
of  the  report  that  the  control  rcferrerl  to  is 
that  of  stockholders.  Moynilian  v.  Pennsyl- 
vania R.  Co.,  8  Mackey  (D.  f.)  573. 

244.  Rules  of  the  eonipaiiy.— There 
is  no  error  in  admitting  in  evidence  the 
rules  of  a  company,  the  same  being  relevant 
to  the  negligence  charged  in  the  declaration. 
Chattanooga,  R.  &-  C.  R.  Co.  v.  Whitfhead, 
90  Ga.  47,  1 5  S.  E.  Rep.  629.  Loiiisi'ille  &» 
N.  R.  Co.  v.  Orr,  94  Ala.  602.  10  So.  Rep. 
167,  Helton  v.  Alabama  Midland  R.  Co., 
97  Ala.  275,  12  So.  Rep.  276.  Riley  v.  Wa- 
bash, St.  L.  &"  P.  R.  Co.,  18  Mo.  App.  3S5. 
Diigan  V.  Chicago.  St.  P.,  M,  &»  O.  R.  Co.. 
85  Wis.  609.  55  A'.  IV.  Rep.  894. 

In  an  action  for  personal  injuries  sustained 
by  plaintifT  while  attempting  to  couple  cars, 
the  defendant's  evidence  tending  to  show 
that   he  was  guilty  of  contributory  negli- 
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gence  in  attempting  to  make  the  coupling 
in  an  improper  and  dangerous  manner,  a 
rule  of  tlic  defendant  company  forbidding 
that  i)ractice  is  competent  and  admissible 
evidence  for  it,  but  not  the  whole  body  of 
its  printed  rules.  Alcmpliis  &•  C.  R.  Co,  v. 
Askew,  90  Ala.  5,  7  So.  Rep.  S23. 

Rules  of  a  company  requiring  that  an 
employe  should  be  stationed  at  the  end  of 
the  car  in  front,  or  should  move  abreast  of 
it  when  the  train  was  moving  backwards, 
where  he  could  be  seen  by  the  engineer  and 
could  signal  him  in  case  of  any  obstruction 
on  the  track,  were  admissible  in  evidence, 
as  showing  that  the  company  regarded  the 
moving  of  the  trains  backwards  as  more 
dangerous  and  requiring  more  care  than 
running  in  the  usual  manner,  although  such 
rules  were  not  public  rules,  but  only  intended 
for  the  guidance  of  the  agents  and  officers 
of  the  company.  Georgia  R.  Co.\.  Will- 
iams, T\Ga.  723. 

Where  it  is  a  controverted  question 
whether  a  train  followed  another  after  a 
definite  interval,  it  is  competent  to  support 
the  testimony  of  the  trainmen  by  showing 
a  rule  of  business  of  the  railroad  cimipany 
forbidding  a  shorter  interval  between  the 
departure  of  trains  from  a  station.  Louis- 
ville, h\  O.  &>  T.  R.  Co.  V.  Crayton,  69 
Miss.  152,  12  So.  Rep.  271. 

While  evidence  of  such  rule  of  business 
is  competent,  its  rejection  is  not  reversible 
error  if  it  could  throw  no  light  on  the  main 
issue,  whether  a  tort  had  been  committed, 
but  related  to  subsequent  matters  relied  on 
In  aggravation  of  damages.  Louisville,  N. 
O.  &^  T.  R.  Co.  V.  Crayton,  69  Miss.  152,  12 
So.  Rep.  271. 

A  rule  book  of  an  employing  company, 
containing  the  rules  which  were  in  force 
when  an  employe  was  injured,  is  admissible 
in  evidence  without  first  proving  that  the 
employe  had  knowledge  of  snch  rules. 
Parker  v.  Georjria  Pac.  R.  Co.,  83  Ga.  539, 
10  .S'.  E.  Rep.  233.— Reviewed  in  Alcorn  v. 
Chicago  &  A.  R.  Co..  108  Mo.  Si. 

When  a  plaintiff  offers  in  evidence  certain 
printed  rules  of  the  defendant,  to  the  reading 
of  which  it  objects,  on  the  ground  that  said 
rules  were  not  the  rules  in  force  at  the  time 
the  cause  of  action  arose,  and  the  plaintiff 
submits  evidence  which  shows  prima  facie 
that  said  rules  were  then  in  force,  it  is  not 
error  for  the  court  to  permit  said  rules,  to- 
gether with  such  evidence,  to  go  to  the  jury. 
Madden  v.  Chesapeake  &*  O.  R.  Co.,  28  IV. 
Va.  610,  57  Am.  Rep.  695. 


The  rules  of  the  company  for  conductors 
and  drivers  were  given  in  evidence;  the 
court  allowed  a  schedule  of  rules  contain- 
ing these  and  others  which  did  not  bear  on 
the  issue  to  go  out  with  the  jury,  against  a 
general  objection  to  the  paper.  I/eld,  not 
to  be  error,  being  within  the  discretion  of 
the  court.  As  the  rules  which  had  not 
been  giver*  in  evidence  could  do  no  harm, 
judgment  would  not  be  reversed  for  a  tech- 
nical error.  Piu^burg,  A.  &*  M.  Pass.  R. 
Co.  V.  Caldwell,  74  Pa.  St.  421,  6  Am.  Ry. 
Rep.  100. 

Under  14  &  15  Vict.  c.  99,  §  14,  the  origi- 
nal by-laws  of  a  railway  company,  framed 
under  the  Railways  Clauses  Act  1.S45,  are 
documents  of  a  public  nature,  and  provable 
as  such.  Motteram  v.  Eastern  Counties  R, 
Co.,  7  C.  B.  N.  S.  58,  6 ///;•.  A^.  ,S\  583,  29  L, 
J.  M.  C.  59. 

Where  the  action  is  to  .ecover  for  injuries 
to  an  employe  while  riding  on  a  construc- 
tion train  on  an  uncompleted  road,  evi- 
dence of  rules  on  other  completed  ro:uis 
touching  the  manner  of  running  triiii;s 
is  not  admissible.  Carr  v.  North  River 
Constr.  Co.,  17  A^.  V.  S.  R.  945,  48  /Ian 
266. —Applying  Vose  v.  Lancashire  tS:  Y. 
R.  Co..  2  H.  &  N.  728  :  Lake  Shore  &  M.  S. 
R.  Co.  V.  Lavalley,  36  Ohio  St,  221  ;  Pitts- 
burg, Ft.  W.  &  C.  R.  Co.  V.  Powers,  74  111. 
344;  Cooper  w.  Central  R.  Co.,  44  Iowa  134  ; 
Slater  v.  Jewett,  85  N.  Y.  61 ;  Sheehan  v. 
New  York  C.  &  H.  R.  R.  Co.,  91  N.  Y.  332  ; 
Dana  v.  New  York  C.  &  H,  R.  R.  Co.,  92  N. 
Y.  639. 

245.  Standard  works  of  authority. 
— In  an  action  for  personal  injuries,  a  medi- 
cal book,  although  proved  to  be  of  standard 
authority,  is  not  admissible  in  evidence  to 
prove  the  nature  and  probable  effect  of  the 
injuries.  Gallagher  v.  Market  St.  R.  Co.,6j 
Cal.  13,  6  Pac.  Rep.  869.— REVIEWING  Peo- 
ple V.  Wheeler,  60  Cal.  581. 

If  an  extract  from  a  medical  book  has 
some  bearing  upon  the  extent  of  the  passen- 
ger's injuries  and  their  cause,  it  ought  not 
to  be  excluded  on  the  ground  that  it  is  too 
indefinite,  as  that  only  affects  its  weight 
rather  than  its  admissibility.  Quacken- 
bush  V.  Chicago  &•  N.  JV.  R.  Co.,  34  ^Im.  &> 
Eng.  R.  Cas.   545,  73  Iowa  458,  35  A^.  \V. 

Rep-  523- 

A  printed  herd  book  in  whic'  .lie  cattle 
in  question  were  registered,  shown  to  be  a 
standard  authority  among  cattle  breeders, 
was  competent  evidence,  under  section  3653 
of  Iowa  Code,  to  show  the  breed  and  grade 


EVIDENCE,  240,  247. 


615 


of  the  cattle.  A'u.lns  v.  Chicago,  M.  &•  Si. 
r.  A'.  Co.,  6s  Iinou  528,  22  A^.  IV.  Kcp.  661. 

Where  the  issue  is  whether  a  horse  died 
of  injuries  received  while  in  the  carrier's 
hands,  or  from  tiie  elTects  of  disease,  a  book 
treating  of  tlie  diseases  of  horses  cannot  be 
read  as  evidence  to  tlie  jury,  thougli  of 
establislied  reputation.  Any  matters  al- 
Icijed  in  the  i)0()i<  as  facts,  wiien  relative  to 
the  issue,  must  be  proved  as  any  other  fact, 
but  the  l)ooli  itself  is  not  evidence.  Harris 
v.  Piinama  R.  Co.,  3  Bonv.  {JV.  V.)  7. 

Where  a  company  is  sued  for  diverting 
water  from  plaintitT's  mill,  tables  showing 
the  number  of  liorse  power  obtamable  from 
a  specific  quantity  of  water  are  admissible 
where  it  appears  that  tliey  were  generally 
used  by  millwrights  and  considered  accurate. 
Such  computations  may  be  treated  as  com- 
mon knowledge  of  millwrights.  Garwood  v. 
New  York  C.  6-  H.  Ji.  K.  Co.,  45  Hun  128. 
9  A',  y.  S.  K.  448. 

24:«.  St.atutes  of  a  sister  state.— 
Where  a  foreign  corporation  is  sued  in  New 
York  for  a  personal  injury  happening  in 
the  state  of  its  creation,  through  alleged 
negligence  in  running  a  train,  the  statutes 
of  the  state  creating  the  corporation,  rela- 
tive to  the  running  of  trains,  are  admissible 
in  evidence.  Archer  v.  Ne^v  York,  N.  H. 
Sf  //.  R.  Co.,  106  A'.  Y.  589,  13  A'.  E.  Rep. 
318,  1 1  A^.  Y.  S.  R.  32,  885,  9  Cent.  Rep.  233  ; 
affirming  36  Hiin  644,  mem. — Applied  in 
Van  Raden  v.  New  York,  N.  H.  &  H.  R. 
Co.,  56  Hun  96,  30  N.  Y.  S.  R.  300.  8  N.  Y. 
Supp.  914. 

247.  Tables  of  mortality.*— (i)  In 
general. — In  an  action  to  recover  for  a 
personal  injury  which  permanently  impairs 
plaintiff's  capacity  to  earn  a  livelihood, 
standard  life  and  annuity  tables  are  proper 
evidence,  but  are  not  absolute  guides  to  the 
jury.  Vicksbtirg  &*  M.  R.  Co.  v.  Putnam,  27 
Am.  Sr*  Eng.  R.  Cas.  291,  118  U.  S.  545,  7 
Sup.  Ct.  Rep.  I. — Followed  in  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Vickers,  122  U.S.360.— 
Mary  Lee  C.  &*  R.  Co.  v.  Chambliss,  53 
Am.  (5>»  Eng.  R.  Cas.  254,  97  Aia.  171,  11 
So.  Rep.  897.  Whelan  v.  New  York,  L.  E. 
&'  IV.  R.  Co.,  38  Eed.  Rep.  15.  Powe/I  v. 
Augusta  &•  S.  R.  Co.,  77  Ga.  192,  3  S.  E. 
Rep,  757.  Ronn  v.  Des  Moines,  78  Iowa  63, 
42  A^.  IV.  Rep.  582.  Knapp  v.  Sioux  City 
6^  P.  R.  Co.,  71  Iowa  41,  32  N.  W.  Rep.  18. 

*  Life  tables  admissible  in  evidence,  see  note, 
19  Am.  &  Eng.  R.  Cas.  176. 


— Di.SAPPROViNG  Nelson  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  38  Iowa  564.  Following  Mc- 
Donald V.  Cliicago  &  N.  W.R.  Co.,  26  Iowa 
124.— Followed  in  Chase  v.  Hurlington, 
C.  R.  &  N.  R.  Co.,  38  Am.  &  Eng.  R.  Cas. 
148,  76  Iowa  675,  39  N.  W.  Rep.  196.— J//i-- 
sissippi&r'  T.  R.  Co.  v.  Ayrcs,  16  Lea  ( Tcnn.) 
725.  Simonson  v.  Chicago,  R.  I.  &-•  P.  R, 
Co.,  49  Io^i>a  87.— Reconciled  in  Chase  v. 
Burlington,  C.  R.  &  N.  R.  Co.,  38  Am.  & 
Eng.  R.  Cas.  148,76  Iowa  675,  39  N.  W.  Rep. 
196. 

While  life  tables  are  admissible  to  assist 
the  jury  in  estimating  the  expectation  of 
life,  they  are  not  essential.  The  jury  may 
make  their  estimate  from  the  evidence  as 
to  the  age  and  health  of  the  person.  Deisen 
V.  Chicago,  St.  P.,  M.  &*  0.  R.  Co.,  43  Minn. 
454,  45  N.   IV.  Rep.  864. 

A  witness  testifying  to  the  probable  dura- 
tion of  the  life  from  mortuary  tables,  should 
produce  them,  or  they  should  be  offered  in 
evidence.  International  &>  G.  N.  R.  Co.  v. 
Kuehn,  2  Tex.  Civ.  App.  210,  21  5.  W.  Rep. 
58. 

Tables  proved  to  have  been  used  by  life 
insurance  companies  by  one  who  has  been 
in  the  business  for  years,  though  not  claim- 
ing to  be  an  expert  as  to  the  tables,  are 
admissible  to  show  the  probabilities  of  the 
duration  of  life.  Central  R.  Co.  v.  Richards, 
62  Ga.  306. 

When  a  member  of  a  relief  association 
sues  to  recover  weekly  benefits,  mortality 
tables  are  not  admissible  for  the  purpose  of 
proving  the  damage  sustained  by  him.  Bal- 
tint  ore  &*  O.  Relief  Assoc .  v.  Post,  39  Am. 
&•  Eng.  R.  Cas.  283,  \22  Pa.  St.  579,  15  Atl. 
Rep.  885. 

Where  the  action  is  for  personal  injuries 
annuity  tables  are  not  admissible  by  way  of 
showing  the  probable  duration  of  plaintiff's 
life,  in  order  to  make  it  appear  how  long 
he  is  liable  to  live  to  endure  the  pain  and 
suffering  caused  by  the  injury,  and  thereby 
to  increase  the  damages.  Chicago,  B.  &* 
Q.  R.  Co.  V.  Johnson,  36  ///.  App.  564. 

(2)  Carlisle  tables. — The  Carlisle  tables 
in  the  Encyclopaedia  Britannica  are  admis- 
sible as  evidence  in  an  action  for  personal 
injuries.  Hadcn  v.  Sioux  City  &"  P.  R.  Co., 
{Io7ua)  48  A'.  W.  Rep.  733. — Following 
Worden  v.  Humeston  &  S.  R.  Co.,  76  Iowa 
314,41  N.  W.  Rep.  26;  Gorman  v.  Minne- 
apolis &  St.  L.  R.  Co.,  78  Iowa  509, 43  N.  W. 
Rep.  303. — Donaldson  v.  Mississippi  &•  M. 
R.  Co.,  18  lowet  280.     Chase  v.  Burlington,  C. 
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/?.  iSr*  A',  i*?.  Co.,  38  //;;;.  <S^  iT/ftr.  ^.  C<»j.  148, 
76 /tiTt'.r  675,  39  iV.  ir.  A'ffi.  iy6.— Fui.Lcjw- 
ING  Knapi)  V.  Sioux  City  &  1^.  K.  Co.,  71 
Iowa  41.  OvEKRUi.iNO  Nelson  7/.  Ciiicago, 
R.  I.  &  P.  R.  Co.,  38  Iowa  564.  Rkcon- 
ciUNO  Simoiison  v.  Cliicagc;,  R.  I.  &  P,  R. 
Ci).,  49  Iowa  88. 

Tliey  are  nor.  conclusive,  but  may  be  con- 
sidered by  the  jury  as  data  on  which  they 
may  act.     d'fitral  A'.  Co.  v.  Crosby,  74  Ga. 

lyj- 

Some  evidence  ten(linj.j  to  show  that  the 
injuries  received  were  of  a  permanent  char- 
acter, the  Carlisle  tables  were  admissible  to 
show  the  e-xpcctancy  of  life.  I\'o>tlieast<>n 
R.  Co.  V.  Chandler,  84  Ca.  37,  10  Ji'.  ]•:.  Ki'p. 
586. 

The  Carlisle  and  other  similar  tables, 
olTered  for  the  purpose  of  showinj^  the 
"expectation  "  or  pr(jbable  duration  of  life, 
are  to  be  received  (if  at  all)  on  judicial 
notice  of  their  genuineness  and  aulhorita- 
tiveness.  No  Ie,L;al  proof  of  geiiuitiencss 
or  ;iutlioritativeness  is  required,  but  it  is 
])roper  for  a  court  to  inform  itself  in  the 
premises  by  reference  to  books  or  other 
S<jurces  of  information.  Such  tallies  are 
not  conchisivc,  but  their  value  in  a  <;ivcn 
case  is  larj^ely  analogical.  They  must  speak 
for  themselves,  and  not  by  the  mouth  of  a 
witness  merely  testifying  to  their  contents. 
Schtjjh'y  v.  M/iDienpol/s  &>  S/.  L.  K.  Co.,  19 
Am.  5-  Eng.  K.  Cas.  173,  32  J//«;/.  518,  21 
.V.    JKA,/>.7ii. 

(3)  /liiiL-rican  mortality  tables.  —  When 
properly  identified,  the  American  tables  of 
mortality  are  admissible  as  evidence  to 
show  the  probable  duration  of  life.  Rich- 
iiiotul  6-*  J).  R.  Co.  V.  /{tssoiig,  ()•]  Ala.  1 87, 
13  So.  Rep.  209.  Biriniugham  Mineral  R. 
Co.  V.  ]]'ilinir,  97  Ala.  165,  11  So.  Rep.  886. 

In  an  action  for  a  personal  injury,  the 
court  properly  admitted  the  American  mor* 
tality  tables  to  show  plaintilT's  probable 
k'ligth  of  life,  although  plaintiff  was  en- 
gaged in  a  more  hazardous  employment 
than  persons  with  reference  to  whom  the 
tables  were  made  up.  Birming/iant  Min- 
eral R.  Co.  V.  Wilvier,  97  Ala.  165,  11  So. 
Rep.  886. 

The  American  tables  of  mortality  are 
admissible  in  evidence,  but  are  not  conclu- 
sive. A  witness  may  testify  that  he  is  well 
acquainted  with  tables  used  by  life  insu- 
rance companies,  and  that  the  American 
tables  are  used  for  that  purpose  by  nearly 
all  the    companies  in  the  United  States. 


Mary  Lee  C.  &•  R.  Co,  v.  Chambliss,  53  Am. 
&*  Kng.  R.  Cas.  254,  97  Ala.  171,  11  So.  Rep. 

B97. 

(4)  Michigan  mortuary  tables. — Tiic  mor- 
tuary tables  of  the  ex[)cctaiK'y  of  life  based 
upon  the  American  experience  are  coniijc- 
tent  to  be  considered  by  a  jury  in  a  proper 
case  in  considering  the  expectancy  of  life. 
These  tables  are  embodied  in  our  statutes, 
and  the  courts  can  take  judicial  iintiee  of 
their  contents.  Deninan  v.  Johnston,  85 
Mich.  3S7,  48  N.  ]]'.  Rep.  5^.5. 

Hut  they  are  not  conclusive  cvificncc  ;  and 
when  offered  in  connection  with  proof  of 
the  physical  condition  of  deceased  at  the 
time  of  his  death,  and  all  testimony  wliidi 
may  reasonably  affect  his  duration  of  life, 
the  jury  must  determine  from  all  of  tlu;  tes- 
timony before  thcni  such  pr(jbat)le  diiraliuii 
of  life  had  the  deceased  not  died  as  a  re- 
sult of  the  injury  complained  of.  //////;/  v. 
Michigan  C.  R.  Co.,  41  ylni.  (5^  Eng.  R.  Cas, 
452,  78  jUich.  513,  7  L.  R.  A.  500,  44  A'.  IV. 
Rep.  502. 

Tlie  mortality  tables  found  in  How.  St. 
p.  1084,  are  not  admissible  as  evidence  of 
life  expectancy  where  the  deceased  was  un- 
der ten  years  of  age.  RaJnows/.-i  v.  Detroit, 
n.  C.  &'  A.  R.  Co.,  74  Mich.  20,  41  A'.  If. 
Rep.  S47. 

The  use  of  such  mortuary  tables  in  trials 
for  negligent  injuries  not  causing  death 
requires  great  caution  on  the  part  of  the 
trial  court.  Tlie  expectancy  of  life  in  such 
table  is  based  upon  tlie  lives  of  healthy 
persons  who  are  of  the  ages  indicated  ;  and 
it  cannot  be  said  that  a  person  who,  prior 
to  the  injury  complained  of,  was  afllicted 
with  hernia,  which  had  been  thereby  aggra- 
vated, and  who  was  also  suffering  from  in- 
ternal injuries,  as  claimed,  has  an  expec- 
tancy of  life,  at  the  age  of  52,  of  17  or  any 
other  number  of  years.  Tlie  tables  furnish 
no  other  basis  of  expectancy  of  such  a  life. 
They  do  form  a  basis  of  the  expectancy  of 
life  of  a  healthy  person  of  that  age,  which 
is  stated  to  be  19.49  years  ;  but  other  testi- 
mony of  experts  would  be  required,  in  such 
a  case,  to  show  what  the  plaintiff's  life  ex- 
pectancy would  be,  taking  into  considera- 
tion his  ailments,  and  the  effect  they  would 
probably  have  to  shorten  such  expectancy. 
Such  testimony  must  necessarily  be  prob- 
lematical, but  perhaps  it  is  the  best  that  is 
attainable  to  establish  the  probability.  Den- 
man  v.  Johnston,  85  Mich.  387,  48  N.  W. 
Rep.  565. 


EVIDENCE,  248-250. 


617 


\i  Am. 
Rep. 


Where  in  an  action  for  death  through  neg- 
ligence, certain  tables  constructed  from  the 
(jtiicial  records  of  ilie  re^'istrar-general  for 
liii^laiid  and  Wales,  known  as  the  "  Eng- 
lisli  tables,"  were  received  in  evidence  to 
show  tlie  aveia^jc  duration  of  life,  based 
iilJDti  (.xpcricnce,  at  certain  ages,  wliicli 
showed  a  less  pr  .bable  duration  of  life 
tlian  the  American  exjicriciice,  as  shown  ■ 
lluw.  St.  §  424;  -liilil,  that  the  error  was 
ncjt  one  piejudicial  to  the  defendant.  Cooper 
V.  Lake  Shore  Sr^  A/.  S.  A'.  Co.,  66  J/ie/i.  261, 
10  l^est.  Kep.  1 84,  33  N.  IV.  Rep.  306. 

(5)  lohnson's  luuyclop<rilia,  —  Johnson's 
N\:w  Universal  Encyclopiiidia,  ijeinga  stand- 
ard work  upon  matters  of  science  and  art, 
is  competent  as  evideticc  of  the  Northamp- 
ton and  American  life  tables,  for  the  pur- 
pose of  showing  the  expectation  of  life  of 
an  individual.  Sdigel  v.  C/tnaf^o,  M.  ilr-*  St. 
P.  R.  Co.,  83  louhx  3S0,  49  .V.   W.  Rep.  990. 

[olmson's  New  Uiiiveisal  Encyciopiudia 
was  properly  admiUcd  to  prove  the  expec- 
tancy of  decedent's  life,  a  witness  having 
testified  tiiat  he  "  had  something  to  do  with 
tlie  book,"  and  that  his  "  impression  "  of  it 
was  that  it  was  a  standard  and  scientific 
work.  Gormnn  v.  Minneapolis  i5^  ^7.  L.  R. 
Co.,  78  /oTua  509,  43  .V.   f/'.  Rep.  303. 

(6)  Conklin's  Han<fy  Manual. — A  book 
containing  tal)lcs  of  expectation  of  life,  en- 
titled "  A  Million  Facts;  Conklin's  Handy 
Manual  of  Useful  Information,"  not  being 
one  of  those  standard  works  of  which  courts 
take  judicial  notice  as  a  recognized  autlior- 
itv,  is  inadmissii;le  in  evidence  in  the  ab- 
sence of  ]iroof  of  its  accuracy.  Gah'eslon, 
If.  &»  S.  yl.  R.  Co.  V.  Arispe,  48  Am.  &•  ICnt^. 
R.  Cas.  350,  Si  7>.r.  517,  175.  IV.  Rep.  47. 

24:8.  Taxli.stais  rviUoiire  «>f  value. 
— The  plaintiff  testified  that  a  building 
i)urned  was  worth  S3500.  It  h;id  been  put 
into  lu!r  tax  list  l)y  her  husband  as  her 
agent  at  a  valuation  of  $800.  J/elil,  that 
this  tax  list  was  not  admissible  in  evidence 
against  her  to  show  that  the  building  was 
worth  less  than  S3500,  nor  to  contradict  the 
testimfjny.  Mar/in  v.  A'ejo  York  &•  A^.  E. 
R.  Co.,  62  Conn.  331,  25  All.  Rep.  239. 

tHU.  Tolojfraiii.s.— A  telegraph  mes- 
sage is  not  admissible  in  evidence  as  a 
communication  of  a  party  offering  it,  with- 
out proof  of  its  authenticity.  Rurl  v.  IVi- 
noiia  &^  Si.  P.  R.  Co.,  31  Minn.  472,  18  N. 
IV.  Kcp.  285,  289. 

To  authorize  the  introduction  in  evidence 
of  telegrams  from  one  agent  of  a  company 


to  another  about  tlic  loss  of  certain  goods 
which  the  company  had  received  for  trans- 
portation, it  must  appear  that  tlie  agent 
who  sent  the  telegram  or  the  one  who  re- 
ceived it  and  gave  it  currency  was  the  agent 
at  that  point  to  which  the  goods  were  cm- 
signed,  or  to  which  they  were  actually  sent, 
while  in  the  course  of  transportaliDii,  or 
that  it  was  within  the  scope  of  his  duties  to 
investigate  the  loss  or  to  ascertain  the  time 
when  the  goofls  were  received  by  the  com- 
I)any.  Ncj  such  [jroof  being  made  as  to  the 
l)usiness  of  the  agent,  it  was  error  to  admit 
telegrams  and  letters  scut  by  him  t(j  an- 
otlier  agent  of  the  company,  and  received 
by  the  latter  and  by  him  communicated  to 
the  plaintills.  Johnson  v.  East  Tenn.,  V, 
&*  (J.  R.  Co.,  90  (Ja.  810,  17  S.Ji.  Rep.  121. 

Oil  the  (lucstion  of  the  authority  of  .1 
local  railroad  agent  to  make  a  special  con- 
tract for  shii^ping  corn  at  reduced  rates, 
the  ciMUjiany,  denying  the  agent's  authority, 
olTered  in  evidence  sever.d  lelegiams  of 
about  the  date  of  the  contract,  between  its 
general  agent  and  another  local  agent,  tend- 
ing to  show  that  the  f(jrmer  agent  hafl  re- 
fused to  make  any  reductions  for  others  on 
freight  between  the  same  points,  y/elil, 
that  the  telegrams  were  properly  excluded, 
as  having  passed  between  persons  who  were 
strangers  to  the  contract  in  (luestioii.  J-.'rie 
&•  P.  J).spaleh  V.  Ceeii,  112  ///.  180. 

As  telegra|)hic  messages  are  read  by 
sound,  as  well  as  autoiiiatically  recorded  in 
the  symbf)ls,  entries  from  a  telegraphic  train 
report  sheet  kept  in  the  lAV.a  of  a  r.ailroafi 
train  dis[)atcher  stand  upon  Mie  same  foot- 
ing as  if  inafle  from  oral  statements  uttered 
at  the  indicated  station  and  audible  in  the 
disjia^  her's  office;  or,  in  view  of  the  sym- 
bols in  which  the  manipulation  of  his  in- 
strument by  the  operator  who  sends  the 
message  makes  it  visible  at  the  receiving 
station,  the  entries  are  as  if  made  from  his 
signals  given  at  the  place  of  sending  and 
visible  in  the  dispatcher's  office.  They  arc 
not,  therefore,  governed  by  the  rule  applied 
in  the  case  of  book  charges  for  goods  de- 
livered by  a  servant  whose  entries  or  marks 
are  transferred  to  his  master's  account 
book.  DonoT'an  v.  Host  on  6^  AT.  R.  Co.,  158 
Mass.  450,  33  A'.  E.  Rep.  583.— D  1ST IX- 
GUisniNG  Kent  t/.  Garvin,  i  Gray  148;  Mil- 
ler V.  Shay,  145  Mass.  162. 

250.  Time  book  of  foreman.— Time 
books  kept  with  the  men  engaged  in  work 
upon  a  railroad  are   not  admissible  in  c\'i- 
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flencc  to  slu)w  the  cost  or  amount  of  siicli 
work  until  it  is  siiowii  liiat  tliey  were  prop- 
yl iy  and  rorrcctiy  kept.  J'\ir</v.  St.  Louis, 
K.  Cr'  X.  W.  A'.  Co.,  54  /i/u'ii  723,  7  A'.  //'. 
/u/>.  I  20. 

A  ciiy  stiinf.;  a  railroad  company  fur  fail- 
rhi;  to  krcp  llic  street  in  order  alom;  its 
tr.u'k,  under  a  contract,  caHed  as  a  witness  a 
foreman  who  had  f^eneral  charjje  of  tiie 
Work,  under  whoin  were  two  k-'HK  foremen, 
(■a<'h  havini^  ciiarj^c  of  lalioiiTS.  The  fore- 
man kc[)ta  time  book  in  which  were  entereil 
the  names  of  the  men  employed,  and  it  ap- 
peared tiiat  he  visited  the  work  twice  a  day 
and  checked  on  tiie  hook  the  time  of  ca(  h 
man  as  reported  to  him  by  the  i^anj,'  fore- 
men. The  j^ang  foremen  testified  thattiiey 
correctly  reported  the  time  of  the  men,  but 
that  ti'.cy  did  not  see  the  entries.  Uehi, 
tliat  the  lime  iiook  was  properly  admitted 
in  eviilcnce.  May  or,  etc.,  of  W  Y.  v.  Sicond 
Ave.  A'.  Co.,  2(>  .Itn.  &^  Ei{i;.  A'.  Cis.  546,  102 
a:  }■.  572.  7  .v.  E.  Rep.  905,2  X.  Y.  S.  A'. 
526,  55  ./w.  A\/>.  839;  aj)hmiu^  31  I  lull  241. 

In  such  a  case  a  written  memorandum 
made  by  the  foreman,  of  materials  used, 
w.is  put  in  evidence.  He  tcsiified  that  tlie 
entries  were  made  from  daily  informaiion 
j^iveu  him  by  the  ganj.;  foremen,  and  that  he 
entered  the  amounts  as  reported.  The 
j;anf5  foremen  teslillcd  that  they  reported 
the  amounts  correctly,  but  neither  of  them 
saw  the  entries  made  nor  recollected  the 
amounts  reported.  One  of  the  ganjj  fore- 
men testified  that  he  had  personal  knowl- 
edge of  the  amounts  at  the  timers  the  re- 
ports were  made,  and  the  other  testified 
that  he  reported  the  amoui.t  of  materials  as 
informed  by  a  carman  who  brought  tlicm 
to  the  place,  but  the  carman  was  not  called 
as  a  witness.  Held,  that  it  was  properly 
admitted  in  evidence.  Mayor,  etc.,  of  X.  Y. 
V,  Second  Ave.  R.  Co.,  26  A  in.  <S-«  Eng.  A'. 
Cas.  546,  102  A''.  }'.  572.  7  A'.  E.  Rep.  905,  2 
A^.  Y.  S.  R.  526,  55  Am.  Rep.  839;  afjirming 
31  Hun  241. 

251.  Time-table. —  A  time-table  of 
1891,  and  its  rules,  are  not  competent  evi- 
dence to  prove  that  a  bulletin  order  of  18S7 
was  printed  in  the  time-tables  of  previous 
years.  Price  v.  Richmond  &•  D.  R.  Co.,  38 
So.  Car.  199,  17  .S".  E.  Rep.  732. 

252.  Traill  dispntelicr's  record.— 
The  phiintifT  in  an  action  for  personal  inju- 
ries, having  objected  to  the  competency,  as 
evidence,  of  the  train  sheet  kept  in  the 
defendant's  train   dispatcher's  office,  also 


excepted  to  testimony  explaining  how  it 
was  made  and  used,  ami  that  it  was  part  of 
a  system  customarily  employed  foi  tinny 
years.  Held,  that  the  evidence  was  compe- 
tent to  show  that  the  sheet  was  made  in 
the  ordinary  course  of  the  defendani's 
business,  and  to  enable  the  court  and  jniy 
to  interpret  it,  and  that  if  the  plaintill  iIl-- 
sired  to  have  its  effect  limited  ho  slu.nid 
have  request(;fl  instructions.  l\)no-,uut  v. 
Roston  &^  M.  R.  Co.,  158  Masi.  450,  y^  X. 
E.  Rep.  583. 

Where  there  is  no  reasonable  po'<sii)ilitv 
that  any  designed  untruth  had  part  in  plac- 
ing upon  the  train  sheet  kept  in  the  train 
dispali:her's  ollice  of  a  railroad  the  state- 
ments of  which  it  is  the  vehicle,  and  all 
known  circumstances  concerning  it  favor 
its  accuracy,  and  it  is  suIIk  icntly  identified 
as  genuine,  it  is  com[)elcnt  evidence  ;is  an 
act  rather  than  a  declaration,  without  the 
production  or  prf)of  of  the  fleath  of  the 
opcrat(jr  who  sent  the  messages;  and  its 
entries  material  to  the  issue  iiif  admissible 
and  proper  for  the  jury,  notwitlistantling 
the  fact  that  it  was  made  by  the  serv.mis  of 
the  party  by  whom  it  was  olTered.  Doitoran 
V.  Boston  &*  A/.  R.  Co.,  158  Jl/ass.  450,  33  A'. 
E.  Rep.  583. 

25.'J.  "Way  lilll.s.  -  The  defendant  of- 
fered in  evidence  a  way  bill  in  the  ordinary 
form,  describing  the  property  carried,  its 
destination  and  value,  the  names  of  the 
shipper,  and  consignee,  and  rate  of  cliarge. 
It  was  for  the  convenience  of  the  company 
only,  and  had  not  been  brought  to  the 
knowledge  of  the  plaintitl.  Held,  Ui  be  ad- 
missible as  containing  matter  to  be  con- 
sidered by  the  conductor  in  determining 
whether  to  interrupt  the  transportation  as 
requested,  as  it  showed  the  value  of  the 
freight,  and  how  mucii  further  it  was  to  he 
carried,  and  was,  so  far  as  appeared,  his 
only  source  of  information  concerning  the 
property.  Coupland  v.  Housatonic  R.  Co., 
61  Conn.  531,  23  Atl.  Rep.  870. 

254.  Written  cMHitracts.— (i)  Admis- 
sible.— Where  the  action  is  between  two 
companies  for  a  violation  of  a  written 
agreement,  by  which  one  was  to  maintain  a 
crossing  over  the  track  of  the  other,  the 
agreement  itself  is  admissible  in  evidence. 
Ne^v  York,  C.  &*  St.  L.  R.  Co.  v.  Grand 
Rapids  &*  I.  R.  Co.,  35  Am.  ^^  Eng.  R.  Cat. 
283,  116  /«(/.  60,  15  West.  Rep.  548,  18  A^. 
E.  Rep.  182. 

Where  a  brakeman   sues  for  a  personal 
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injury  wliilc  uncoupling;  niovin^j  cars,  tlic 
wriitcM  (:iintr;ict  of  ciniiluviuem,  in  which 
lie  ackn'iwlcdm's  that  lie  li.'uj  boon  made 
;u(|iiainlc.l  with  the  rules  of  the  comiiaiiy, 
f.)ii)i(l(lini4  utu;()ii|>liiiij  moving;  rars.  and 
aj^rceini;  to  assume  the  risk  of  forljiddon 
ii(  ts,  is  adniissihlc  in  evidence,  and  c;  .  I'.t 
Ik-  said  to  he  incomnelcnf,  immal('ri:d,  ot 
aj^ainst  public  [jolicy.  Si-i(i;7t'i(/,'  v.  lllimtis 
C.  A'.  Co.,  31  Am.  (jrJ  I'.vi^.  R.  Cis.  207,  73 
/iK.'.i  158,  34  A'.  II'.  Ri-p.  790. 

In  an  action  of  trespass  to  land  lyin^^ 
adjacent  to  a  railroad,  for  acts  alleyed  to 
iiave  lieen  committed  hy  the  contractor  for 
liuiidin^;  the  road,  the  contract  l)etvveen  the 
raiiro.'id  corporation  and  tiie  di;fcnd,iiits,  f(jr 
Imildinj;  the  sanu;,  is  admissible  in  (evidence 
f(jr  the  plaintilf.  1ji)^cIow  v.  Da'vson,  6 
C'/n7/.  (/I/<?.M.)  07. 

Where  the  action  is  by  ontractors  a^'ainst 
a  company  to  recover  fi>r  work  done  and 
money  furnished,  plainlills  are  bound  i)y  a 
stipulation  aijreein;,'  to  waive  the  benefit  of 
a  certain  agreement  as  evidence,  or  an  ad- 
mission of  an  ,-iccount  stated  between  the 
parties;  but  sucli  contr.ict  is  admissible  as 
to  any  other  recital  contained  in  it,  siiowiny 
the  relation  of  the  parties.  McLean  v.  St. 
ranl&'  C.  A'.  Co..  i  ^V.  V.  S.  A',  82,  13  /Ju/y 
446. 

Tlic  defendant's  street  railway  having 
been  constructed  under  a  contract  with  the 
municipal  authorities  of  the  city,  by  which 
it  assumed  the  duty  of  keeping  the  streets 
occupied  by  it  in  a  reasonable  state  of  re- 
pair for  the  safe  passage  of  travelers,  as  the 
city  was  botmd  to  do,  the  contract  is  ad- 
missible as  evidence  for  the  ijlaintifT,  in  an 
action  to  recover  damages  for  personal  in- 
juries resulting  from  the  bad  condition  of 
the  track  at  a  street  crossing,  not  as  show- 
ing a  breach  of  contract,  but  a  tort  com- 
mitted under  the  license  of  the  contract. 
Jilyton  l.aitil  Co.  v.  Miniiea,  43  Am.  &•  Eng. 
R.  Cos.  309,  89  A!(t.  521,  7  So.  Rtp.  666. 

A  pate.nt.  to  the  Western  I'acilic  K.  Co. 
of  California,  of  land  granted  to  said  com- 
I'l.ny  by  congress  to  aid  in  building  its  rail- 
road, is  relevant  evidence  tending  to  prove 
the  title  of  the  company  to  the  land  granted, 
in  an  action  of  ejectment  brought  by  the 
company  or  its  grantee,  without  first  prov- 
ing that  the  land  is  not  mineral.  McLaugh- 
lin V.  l\)well,  50  Cixl.  64. 

Where  the  husband  and  wife  were  plain- 
tiffs in  an  action  against  a  railroad  com- 
pany, a^ing  for  damages  occasioned  by  ap- 


propriating a  right  of  way  through  their 
farm,  occupied  as  their  homestead,  the  title 
biMiig  ill  tin:  wife;  and  thi-  husband  was  a 
witiu:ss  giving  testimony  showing  the  dam- 
age to  the  farm  fnim  tin.'  appiopi  i.ition  of 
the  right  of  way;  and  his  atiention  ua3 
directed  to  an  iiistrnment  signed  by  him, 
wliii  h  was  intended  to  Iia\e  conveyed  tlicir 
right  of  way  ti)  t  he  cumpany  for  a  sum  much 
li'ss  th.m  the  anmunt  he  teslilied  the  farm 
had  been  damaged,  and  to  a  statemeni  that 
he  wished  the  comii.my  woidd  jiay  the  sum 
named  for  the;  riglit  of  way--  iiulli  tin-  in- 
striiment  and  statement  slinuld  have  been 
admitted  in  evident  e.  Otlauui,  O.  C.  &■>  C. 
(1.  R.  Co.  v.  AdolJ'/i,  41  KiUt.  (00,  21  /'lie. 
Rc/>.  6.1: 

At  ilie  trial  of  an  action  against  a  railroad 
its  agreement  with  the  owners  of  land  taken 
by  it  ri:spccting  damages  was  in  evidence, 
.and  their  signatures  were  admitted  to  be 
genuine.  A  release  to  the  curpoiatioii  of 
such  laml,  purporting  to  be  made  on  the 
same  date  as  the  agreement,  and  to  be 
signed  by  the  same  owners,  and,  f(jr  the 
most  part,  by  the  same  witnesses,  and  to  be 
acknowledged  on  the  same  day  before  the 
same  magistrate,  was  ofl'ered  in  evidence 
for  the  purpose  of  sh(jwing  that  the  cor- 
|)oration,  if  the  agreement  w;s  carried  out, 
was  to  take  a  deed  of  a  stiij)  but  four  rods 
wide,  which  fact  wastonccded  in  the  course 
of  the  tiial.  Held,  that  the  release  was  suf- 
licienlly  identified  to  go  to  the  jury,  and  if 
not,  an  objection  to  its  admission  became 
immaterial.  U'cstcott  v.  A'cw  Yorlc  &^  N. 
JC.  R.  Co.,  152  Muss.  465,  25  A'.  E.  Reft.  840. 

(2)  //iiiil)n/s.u/>/e.—  litiC\t'd\s  in  a  mortgage 
tending  to  show  title  or  ownership  in  the 
mortgagor  are  not  evidence  of  such  owner- 
ship as  against  third  persons.  Kankahcf  &^ 
S.  R.  Co.  V.  lloran,  41  Am.  &^  Ent;.  R.  Cas. 
13.  131  ///.  288,  23  A'.  E.  Rt'p.  621  ;  affirming 
■ip  III.  Apf>.  552. 

Where  it  is  oidy  sought  to  charge  a  com- 
pany as  warclioustmcn  for  the  loss  of  gf)ods 
after  they  have  arrived  at  their  destination, 
a  contract  entered  into  with  the  shipi)cr  in 
which  the  liability  of  the  company  as  car- 
rier is  limited,  is  immaterial,  and  its  exclu- 
sion as  evidence  is  not  error.  Union  Pac. 
R.  Co.  V.  Moyer,  35  ./;;/.  &^  Efig.  R.  Cas.  615, 
40  Kan.  184,  19  Pac.  Rep.  639. 

Where  the  company  is  sued  for  the  breach 
of  a  verbal  agreement  to  receive  and  ship 
freight  on  a  certain  day,  a  subsequent  writ- 
ten contract  between  the  same  parties,  for 
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the  transportation  of  the  same  freight, 
which  does  not  contain  any  release  of  de- 
fendant's liability  already  incurred,  or  waive 
any  right  of  plaintiff  already  accrued,  is  not 
admissible  in  evidence  to  show  a  merger  of 
the  prior  verbal  agreement,  nor  is  it  admis- 
sible to  avoid  or  defeat  plainiiT's  action,  un- 
less it  be  set  up  in  the  answer,  lloskins  v. 
Missouri  Fac.  R.  Co.,  19  I\Io.  App.  315. — 
Following  Harrison  v.  Missouri  Pac.  R, 
Co.,  74  Mo.  364. 

In  a  riglit  of  way  condemnation  proceed- 
ing, a  writing  entered  into  by  the  landowner 
with  certain  promoters  of  liie  corporation, 
subscribing  for  stock,  and  fi.xing  a  value  on 
the  right  of  way,  less  than  that  claimed  in 
the  condemnation  proceeding,  is  not  admis- 
sible against  the  landowner,  where  it  has  in 
no  way  bejn  recognized  by  the  company 
after  its  organization.  Even  if  it  was  at  one 
time  valid,  instituting  proceedings  to  con- 
demn the  right  of  way,  instead  of  to  enforce 
the  agreement,  was  a  repudiation  of  tlie 
contract.  In  re  Kochester,  H.  &*  L.  A.  Co., 
10  Him  29, 18  A^.  Y.  S.  A\  654,  2  iV.  1'.  Sup/>. 

457- 

D.  sued  the  T.  &  St.  L.  R.  Co.  for  work 
done  in  the  construction  of  the  road  under 
an  alleged  contract  with  the  company.  Tlie 
company  denied  the  contract,  alleging  that 
they  hud  previously  contracted  witii  11.  for 
the  construction  of  the  road,  and  that  D. 
was  subcontractor  under  H.;  and  on  the 
trial,  after  proving  by  parol  that  they  had 
contracted  with  H.,  they  offered  to  read  the 
contract  as  evidence,  but  the  court  refused 
it.  //^W,  that  the  issue  was  whether  they 
had  contracted  with  D.,  and  that  the  terms 
and  stipulations  of  the  contract  with  H. 
were  not  relevant  to  the  issue.  Texas  (S^ 
S/.  L.  R.  Co.  V.  Donnelly,  46  Ark.  87. 

D.  contracted  by  pare!  with  the  chief  en- 
gineer of  the  company  to  build  tu'o  differ- 
ent sections  of  the  road.  Afterwards  the 
contract  for  building  one  of  the  sections 
was  reduced  to  writing  and  signed  by  D., 
in  which  it  appeared  that  he  was  contract- 
ing with  H.,  to  whom  the  construction  of 
the  whole  road  had  been  previously  con- 
tracted by  the  company.  When  the  orig- 
inal contract  was  made,  the  engineer  did 
not  disclose  H.  as  his  principal.  H.  paid 
for  the  construction  of  the  section  embraced 
in  the  written  contract,  and  D.  sued  the 
company  for  the  construction  of  the  other. 
The  company  claimed  that  the  contract 
was  with  H.,  and  not  with  the  company. 


and  upon  the  trial  ofTered  the  written  con- 
tract as  evidence,  but  the  court  refused  it. 
Held,  that  the  written  contract  was  not  rele- 
vant to  the  issue ;  that  a  subsequently  writ- 
ten contract  could  not  control  a  parol  con- 
tract previously  nuide  in  regard  to  a  differ- 
ent subject-matter.  Texas  &•  S/.  L.  Ji.  Co. 
V.  Donnelly,  46  Ark.  87. 

In  a  suit  against  an  association  of  railway 
companies  on  a  contract  made  by  a  local 
agent  of  one  of  the  companies,  the  defend- 
ant offered  in  evidence  the  articles  of  agree- 
ment between  the  several  companies  com- 
posing the  association,  for  the  pur|)ose  of 
showing  a  want  of  power  in  the  local  agents 
to  make  the  contract.  Held,  that  tliey  were 
not  admissible  in  evidence  against  the  plain- 
tiff, as  the  puljlic  could  not  be  bound  by 
them,  or  the  rules  and  regulations  they 
might  contain.  Eric  &^  T.  Despatch  v. 
Cecil,  112  ///.  I  So. 

\Vlu;re  a  braUeman  was  killed  while  try- 
ing to  pass  over  the  end  board  of  a  coal  car 
whicli  was  fastened  by  hinges,  it  appeared 
that  by  reason  of  snow  and  ice  on  the  bot- 
tom of  the  car  the  end  board  rested  at  an 
angle  of  about  thirty  degrees  with  the  lloor, 
which  was  the  cause  of  the  accident.  In 
support  of  the  defense  of  contributory 
negligence  the  company  offered  an  agree- 
ment between  the  deceased  and  another 
company  to  the  effect  that  the  deceased 
would  diligently  examine  all  cars  on  which 
he  might  be  called  to  work,  and  report  such 
defects  and  refuse  to  work  thereon  until 
they  were  made  safe.  Held,  that  the  agree- 
ment was  not  admissible  as  evidence.  lilc- 
Dennoit  v.  Io:y<a  Falls  &~>  S.  C.  R.  Co.,  85 
lo'.iui  180,  52  iV.  W.  Rep.  181. 

X.  DEPOSITIONS;   TESTIMONY   ON    FORMER 
TRIAL. 

255.  Ill  general.— Upon  a  bill  in  equity 
for  an  injunction,  authorized  by  N.  II.  Laws 
o:  1867,  ch.  8,  to  restrain  directors  of  rail- 
roads from  "pooling"  certain  earnings  of 
the  roads,  it  is  not  necessary  to  prove  the 
election  of  the  directors  by  the  corporate 
records.  The  testimony  of  one  of  the  de- 
fendants, in  a  deposition,  tl^at  he  is  an  act- 
ing director,  is  com[ietent  evidence.  JMor- 
rillv.  Boston  (S^  M.  R.  Co.,  58  A^  H.  68. 

Wiien  it  is  material  to  the  issue  to  ascer- 
tain the  fitness  of  a  railway  engineer  for  the 
performance  of  his  duties,  and  it  was  shown 
tliat  a  witness  h.id  sworn  prior  to  the  trial 
that  he  knew  nothing  about  the  competency 
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of  the  engineer,  and  who  only  knew  him 
the  day  before  his  death,  it  was  error  to 
permit  the  deposition  of  the  witness  to  be 
read  as  to  his  opinion  of  the  competency  of 
the  engineer.  East  Line  &•  li.  K.  Ji.  Co.  v. 
SiOtl,  68  Tex.  694,  5  S.  W.  Rep.  501. 

Where  the  statute  provides  that  when  de- 
positions are  sent  by  mail  "  the  postmaster 
or  his  deputy  mailing  the  same  shall  indorse 
thereon  tiiat  he  received  them  from  the 
hands  of  the  officer  before  whom  they  were 
taken,"  an  indorsement  on  a  deposition  as 
follows — "  Received  this  package  from  the 
hands  of  W.  W.  Gray,  clerk,  the  officer  be- 
fore whom  the  deposition  was  taken ; 
(Si<;iied)  G.  S.  Smith,  P.  M.,"  is  sufficient. 
Central  Tex.  <S-  N.  W.  R.  Co.  v.  Hancock, 
(Tex.)  27  Am.  &>  Eng.  R.  Cas.  325. 

Depositions  are  properly  transmitted,  un- 
der Wis.  Rev.  St.  ch.  176,  §  40S7,  requiring 
the  officer  taking  them  to  deliver  or  trans- 
mit them  to  the  clerk  of  the  court  before 
whom  the  action  is  depending,  securely 
sealed,  where  they  are  taken  in  an  action 
peiidinjj  in  one  Cf^mty,  which  had  mean- 
while been  ordered  tried  in  another  county, 
and  are  delivered  by  a  clerk  of  the  officer 
taking  them  to  the  clerk  of  the  court  where 
ihc  action  was  first  pending,  who,  having 
opened  them,  closed  and  forwarded  them 
to  the  clerk  of  the  court  to  which  the  action 
was  transferred.  Waterman  v.  C/iicago  &> 
A.  A".  Co..  52  Am.  &>  E/ij;.  R.  Cas.  592,  82 
ir/s.  613,  52  .V.  ir.  Rep.  247.  1 1 36. 

Where  an  injured  passenger  is  accom- 
panied home  by  two  cf  the  company's  ser- 
vants under  the  direction  of  the  inspector, 
and  subsequently  sues  for  damages  and 
seeks  to  administer  interrogatories  to  the 
company,  it  may  be  interrogated  as  to  the 
name  of  the  inspector  and  the  servants  who 
ai'coinpanied  her  home,  and  of  the  driver 
of  the  engine  drawing  the  train,  but  cannot 
be  asked  whether  any  of  the  servants  of  the 
company  witnessed  the  accident,  and  if  so, 
wiiat  were  their  names.  Potter  v.  Metro- 
politan Dist.  R.  Co.,  28  L.  r.  231. 

The  deposition  of  a  physician  who  had 
examined  the  plaintilT  pending  an  action 
for  personal  injuries,  having  been  read  at 
the  trial,  he  testified  on  cross-examination 
that  his  diagnosis  was  based  on  a  physical 
examination,  and  on  statements  made  by 
her.  He  also  detailed  some  of  the  ques- 
tions lie  put  to  her  to  test  her  good  faith, 
and  her  answers  thereto.  Held,  that  the 
admissibility  of  these  questions  and  answers 


was  not  affected  by  the  fact  that  they  were 
made  after  the  suit  was  commenced ;  and  as 
it  was  apparent  they  were  introduced  for 
the  purpose  of  showing  that  the  physician's 
opinion  as  to  her  condition  was  partly  based 
on  her  statements,  and  not  as  direct  evi- 
dence, the  jury  could  not  have  been  misled. 
Kansas  City,  Ft.  S.  &■»  M.  R.  Co.  v.  Stoner,  52 
Am.  &^  Eng.  R.  Cas.  462,  51  Fed.  Rep.  649,  4 
U.  S.  App.  109,  2  C.  C.  A.  437. 

The  refusal  to  admit  as  evidence  an  ex 
parte  aflidavit  and  proceedings  thereunder, 
not  in  the  nature  of  an  inquisition,  to  pro- 
cure the  admission  of  a  person  to  the  insane 
asylum — held,  not  erroneous  in  an  action  by 
the  administratrix  of  an  estate  of  such  per- 
son, deceased,  against  a  railway  company 
for  damages  for  injuries  resulting  in  his 
death,  the  same  fact  having  been  shown  by 
other  evidence.  Jejfersoiniille,  M.  &-•  I.  R. 
Co.  V.  Riley,  i<)  Ind.^(i'6,  10.  Im.Ry.  Rep.  325. 

Defendant  had  the  evidence  of  a  dying 
witness  taken  by  a  referee,  under  sections 
879,  SSo,  N.  Y.  Code  Civ.  Pro.  It  was  late 
on  Saturday  night,  and  the  stenographer 
did  not  write  out  his  notes,  and  without 
objection  on  the  part  of  counsel  for  plaintiff, 
it  was  agreed  that  the  minutes  he  written  up 
and  subscribed  the  following  Monday,  which 
was  done,  neither  counsel  being  present, 
after  the  testimony  had  been  read  over  to 
the  witness.  Held,  that  the  counsel  fcjr 
the  plaintiff  waived  his  right  to  be  present, 
and  that  the  court  erred  in  suppressing  it. 
Clark  v.  Manhattan  R.  Co.,  i  N.  Y.  S.  R. 
163,  I  Sih).  App.  36. 

250.  DoiMKsition  Inkcu  in  niiotlici* 
case— Where  the  issue  is  as  to  the  true 
value  of  railroad  property  for  the  purposes 
of  taxation,  the  deposition  of  the  general 
superintendent  of  tiie  road,  which  has  lieen 
taken  in  another  case  and  used  by  the  com- 
pany, is  admissiijle  against  the  company. 
Chicago  &^  N.  W.  R.  Co.  \.  Boone  County, 
44  ///.  240. 

Plaintiff's  testator  brought  an  action  for 
personal  injuries  in  his  lifetime  and  gave  his 
deposition,  the  defendant  a[)iieariiig  and 
cross-examining  him  ;  hut  he  died  pending 
the  action,  and  plain tifT  brought  anotiier 
action  after  his  death  to  recover  damages  to 
the  widow  a.id  next  of  kin.  Held,  that  the 
deposition  was  not  admissible  as  evidence 
in  the  seconfl  action.  Murphy  v.  NclV  York 
C.  6-  //.  R.  R.  O.,  31  Hun  {N.  K)  358- 

257.  lilt  «'rro}jji  fork's  o1».j«M't  ion- 
able  as  leading.— Interrogatories  which 
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assume  hurt,  sufTeriiig,  or  loss  of  time, 
where  these  are  involved  in  the  action,  are 
leading.  Chattanooga,  R.  &^  C,  A'.  Co.  v. 
Hui^gins,  52  Am.  &^  Eng.  R.  Cas.  473,  89  Ga. 
494,  1 5  S.  E.  Rep.  84S. 

The  witness  in  a  deposition,  in  an  action 
by  a  married  woman,  being  a  matron  forty 
years  of  ai;e,  such  questions  as  wheiher  or 
not  tiie  plaintilf  sulfcrec!  an  abortion,  and 
whether  or  not  flooding  was  caused  thereby, 
are  not  so  leading  as  to  recjuire  the  exclu- 
sion of  the  answers.  Powell  v.  Augusta  &- 
S.  R.  Co.,  77  Ga.  192,  3  .S'.  E.  Rep.  757. 

li.'iS.  Answers  to  intcrr«»}'at«>rit\s, — 
An  answer  to  an  interrogatory  is  sullicient 
where  a  further  or  belter  answer  cannot  be 
given  without  disclosing  the  contents  of 
privileged  reports  made  to  the  defendant 
company  by  its  servants.  London,  T.  <S^  S. 
R.  Co.  V.  Kn/c,  5 1  L.  T.  599. 

When  the  answer  of  a  witness  in-a  depo- 
sition is  evasive,  in  response  to  a  question 
pertinent  to  the  issue,  and  having  for  its 
object  the  ascertainment  of  the  witness's 
means  of  knowledge,  the  deposition  should 
be  excluded.  Te.vas  &^  N'.  O.  R.  Co.  v. 
Crotudcr,  70  Tex.  222,  7  S.  W,  Rep.  709. 

250.  Time  to  object  to  deposition. 
—  A  deposition  which  states  what  an  en- 
gineer of  a  railroad  said  about  an  accident, 
made  at  a  subsequent  time,  is  not  evidence 
against  the  company,  and  to  have  it  re- 
jected, it  is  not  necessary  that  objection  be 
madf  .vhen  the  deposition  was  talcen.  Chi- 
cago, R.  &*  Q.  R.  Co.  V.  Lee,  60  III.  501,  12 
Am.  Ry.  Rep.  321. 

2(>0.  Identity  of  deponent  with 
person  named  in  commission.  —  A 
commission  to  take  depositions  of  John 
McKay  was  returned  with  testimony  given 
by  John  Macke.  The  testimony  was  admit- 
ted, it  not  appearing  but  that  the  words  Mc- 
Kay and  Macke  were  idevi  sonans.  Held, 
that  there  was  no  error  in  admitting  the 
testimony.  International &•  G.  A\R.  Co.  v. 
Kindred,  11  Am.  &-  Efig.  R.  Cas.  649,  57 
Tex.  491. 

20 1 .  Deposition  taken  before  cor- 
oner at  inquest. — In  an  action  to  recover 
damages  for  the  killing  of  plaintiff's  intes- 
tate through  alleged  negligence,  the  deposi- 
tion of  a  witness,  taken  before  the  coroner 
upon  an  inquest  upon  the  body  of  the  de- 
ceased, the  witness  being  dead,  is  not  ad- 
missible in  evidence  on  the  question  of 
negligence.  Pittsburgh,  C.  &•  St.  L.  R.  Co. 
V.  McGratk,  1 1 5  ///.    172,  3  A^.  E.  Rep.  439  ; 


affirming  15  ///.  App.  85. —- Approving 
Cook  V.  New-  York  C.  R.  Co.,  5  Lans.  (N. 
Y.)  401  ;  State  v.  Turner,  i  Wright  (Ohio) 
21.— Applied  in  Chicago.  M.  &  St.  P.  R. 
Co.  V.  Staff,  46  111.  App.  499.  Followed 
IN  Lake  Shore  &  M.  S.  R.  Co.  v.  Taylor, 
46  111.  App.  506. 

2<>1-.  Commission  to  examine  op- 
posiu{>'  party.— Stockholders  sued  their 
own  company  and  another  to  prevent  a 
consolidation,  charging  that  their  own  ccmi- 
pany  was  so  largely  otlicered  by  the  otlier 
company,  and  so  comiiiftely  within  its 
grasp,  that  a  legal  contract  could  not  be 
made,  and  that  the  contract  of  ccnsolida- 
tion  was  grossly  inequitable.  It  appeared 
that  the  property  alTccted  was  in  New 
York,  but  the  evidence  of  j)ast  dealings  be- 
tween the  companies,  which  was  necessary 
to  prove  the  allegations  of  the  complaint, 
was  in  books  and  papers  in  another  state. 
Held,  that  a  motion  to  take  the  evidence  by 
o])en  commission  in  the  other  state  was 
properly  granted.  Hart  v.  Ogdt-nsburgh  &> 
L.  C.  R.Co.,  51  N.  V.  S.  R.  468.  67  Nun 
556,  22  A'.  1'.  Supp.  401, 

//  seems  that  the  depositions  of  an  officer 
of  a  company  upon  examination  for  discov- 
ery can  only  be  read  against  the  company 
at  the  trial,  if  at  all,  when  they  Iiave  taken 
part  in  the  examination.  Leitch  v.  Grand 
Trunk  R.  Co.,  13  Ont.  Pr.  369,  12  Ont.  Pr. 
671. 

2<J3.  Testimony  <>f  witness  at  for- 
mer trial. —  In  an  action  for  the  death  of 
an  employe,  what  the  company's  master 
machinist  testified  to  at  a  previous  trial  of 
the  same  cause  is  not  admissible  against  the 
company,  he  being  alive  and  accessible  as  a 
witness ;  but  the  evidence  improperly  ad- 
mitted was  not  so  material  as  to  require  a 
new  trial.  Savannah,  E.  &>  W.  R.  Co.  v. 
Elannagan,  39  .bn.  &^  Eng.  R,  Cas,  661,  82 
Ga.  579,  9  5.  E.  Rep.  471. 

In  an  actitni  tor  f-ausing  the  death  of  a 
party  at  a  street  crossing,  it  was  a  theory  of 
the  defense  that  he  attempted  to  cross  the 
track  in  full  view  of  a  rapidly  approaching 
locomotive,  and  caught  his  foot  in  a  guard 
rail.  At  a  second  trial  plaintiff  testified 
that  the  position  of  the  locomotive  at  the 
time  of  the  injury  had  not  been  pointed  out 
to  him;  whereupon  the  company  proved 
that  he  had  testified  on  a  former  trial  that 
such  posiiion  had  been  pointed  out  to  him, 
and  that  he  had  measured  it  and  found  it 
to  be  277  feet.     Held,  that  proof  of  such 
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lormer  evidence  was  admissible,  both  for 
the  purpose  of  contradicting  plaintiff  and 
for  the  purpose  of  showing  that  the  intes- 
tate did  attempt  to  cross  in  front  of  the 
approaching  engine,  McPhillips  v.  New 
York,  N.  II.  &> //.  /i.  Co.,  14  A'.  V.  Supp. 
92S;  affirming  13  N.  V.  Supp.  917. 

Four  bales  of  cotton  were  delivered  to  a 
railroad  company  to  be  shijjped;  vwo  bales 
were  burned  before  being  loaded,  and  the 
shipper  brought  suit  against  the  comi)any 
ancl  at  the  trial  gave  his  evidence  in  his 
own  behalf.  Subsequently  he  died  and  his 
administrator  sued  the  company  for  a  con- 
version of  the  other  two  bales,  and  at  the 
trial  oilered  the  evidence  given  by  the 
shipper  at  the  first  trial.  He/J,  that  the 
evidence  was  properly  admitted,  it  appear- 
ing that  it  was  given  under  oath  with  op- 
portunity to  the  company  to  cross-examine. 
Houston  &^  T.  C.  K.  Co.  v.  Per  litis,  2  Tex. 
App.  (Civ.  Cas.)  467. 

A  railroad  company  was  sued  for  killing 
a  person  at  a  crossing.  A  trial  was  had, 
the  case  reversed  on  appeal,  and  sent  back 
for  a  second  trial.  At  the  second  trial  tlie 
evidence  of  a  witness  at  the  former  trial, 
as  embraced  in  the  bill  of  exceptions,  the 
witness  having  become  mentally  incompe- 
tent in  the  mean  time,  was  offered  in  evi- 
dence. There  was  no  proof  that  the  evi- 
dence as  contained  in  the  bill  of  exceptions 
was  substantially  the  same  as  that  given  by 
the  witness.  Held,  that  it  v.-as  not  admis- 
sible. Scoville  V.  Hannibal  &*  St.  J.  K.  Co., 
94  Mo.  84,  6  S.  W.  Rep.  654. 

The  notes  of  a  stenographer,  or  even  his 
transcript  of  them  contained  in  a  bill  of 
exceptions,  written  out  by  himself  and  sup- 
plemented by  his  testimony  that  they  were 
correct,  are  competent  evidence  as  to  what 
a  deceased  witness  swore  to  on  a  former 
trial.  Chicago,  R.  I.  &*  P.  R.  Co.  v.  Har- 
mon, 16  ///.  App.  31. 

XI.  WEIGHT  AND  SUFFICIENCY  OF  EVI- 
DENCE. 

I.  In  General. 

204.  Recitals  in  iiistriiincnt!*  of 
ooiiveyaiicc.— The  recital  of  a  decree  of 
foreclosure  of  a  railroad,  contained  in  a 
duly  acknowledged  master's  deed,  is  prima 
facie  evidence  of  the  existence  of  the  de- 
cree. Ne70  York  &•  G.  L.  R.  Co.  v.  State,  32 
Am.  &^  Eng.  R.  Cas.  1S6,  50  N.J.  L.  303,  11 
Cent.  Rep.  555,  13  ////.  Rep.  i. 


The  recitals  in  the  patent  from  the 
United  States  to  the  Central  Pacific  R.  Co., 
showing  that  the  line  of  the  railroad  was 
definitely  located,  and  that  the  company 
afterwards  filed  with  the  register  and  re- 
ceiver at  Sacramento  a  selection  of  the 
land  under  the  acts  of  congress,  and  that 
such  selection  was  properly  certified  to  or 
approved  by  such  register  and  receiver,  are 
sufficient  proof  of  the  fact  that  the  land 
was  at  the  date  of  its  selection  surveyed  by 
authority  of  the  United  States,  and  identi- 
fied as  land  to  whicli  the  grant  made  to  the 
compan}'  had  then  attached,  and  that  the 
costs  of  such  survey  and  other  fees  re(iuir(;d 
by  law  had  l)cen  paid  by  such  company. 
Jatunn  v.  Smith,  95  Cal.  1 54,  30  Pac.  Rep. 
200. 

265.  Certificate  of  olliccr.— The  cer- 
tificate of  the  secretary  of  an  incorporated 
company,  hearing  its  seal,  affords  prima 
facie  evidence  of  the  facts  therein  stated. 
The  court  is  bound  to  presume  from  such 
certificiite  that  legal  notice  was  given  to  the 
stockholders  of  the  company  of  a  meeting 
of  which  they  were  entitled  to  be  notified. 
Ne70  Orleans,  J.  &•  G.  A'.  A'.  Co.  v.  Lea,  12 
La.  Ann.  3S8. 

266.  Scintilla  of  evidence.— A  mere 
scintilla  of  evidence  is  not  sufficient  to  sus- 
tain the  burden  of  proof.  Before  the  evi- 
dence is  left  to  the  jury,  there  may  be,  in 
every  case,  a  preliminary  question  for  the 
presiding  judge,  not  whether  there  is  liter- 
ally no  evidence,  but  whether  there  is  any 
upon  which  a  jury  can  properly  find  a  ver- 
dict for  the  party  producing  it,  upon  whom 
the  burden  of  proof  is  imposed,  Paine  v. 
Grand  Trunk  R.  Co..  58  A'.  //.  61 1. 

In  an  action  to  recover  superfluous  land 
acquired  by  a  railway  company,  and  which 
had  been  put  uj)  for  sale  at  auction,  it  is  not 
even  prima  facie  proof  that  such  sale  was 
by  authority  of  the  company,  to  show  by  the 
auctioneer  that  he  had  received  his  instruc- 
tions from  one  of  the  directors,  and  also 
from  a  person  who  acted  as  the  company's 
solicitor  in  former  sales.  Moody  v.  London, 
B.  t^  S.  C.  R.  Co.,  I  />'.  &>  S.  290,  9  IV.  R. 
780.31  /../.  Q.Ii.  54. 

267.  To  wliow  iion-ilcliveryof  nier- 
cliandise. — Where  a  carrier  sends  packed 
parcels  by  railway,  and  one  of  such  parcels 
is  abstracted  from  the  package  in  transit,  in 
an  action  by  the  carrier  against  the  com- 
pany for  the  loss,  it  is  sufficient  to  prove 
that  the  parcel  was  not  in  the  package  when 
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delivered,  and  it  is  not  necessary  to  show 
that  tlie  company  had  not  delivered  it  to 
the  person  for  wiiom  it  was  ultimately  des- 
tined. Crouch  V.  London  &'  N.-W.  A\  Co., 
2  C.  &*  K.  789. 

208.  Annuity  tables.  —  The  true 
method  of  calculating  the  value  of  an  un- 
expired lease  is  by  annuity  tables  ;  by  mul- 
liplyiiiyf  the  clear  annual  value  of  the  lease 
liy  ilic  value  of  one  dollar  per  annum  for 
the  unexiMrerl  term,  at  the  rate  of  lawful  in- 
terest. IVesl  Jersey  R.  Co.  v.  Thomas,  2'^N. 
J.  Ju/.  431  ;  ajjirmed  in  24  N.J.  Eq.  567. 

2(>J>.  Testimony  ol"  employes. —  In 
suits  atjaiiist  common  carriers  the  testimony 
in  their  behalf  of  tiieir  clerks  and  servants 
must  be  received  with  great  caution.  Bond 
v.  l-'rost,  8  La.  Ann.  297. —  Following  Ki- 
ley  7'.  Horn,  5  Hing.  217,  15  Eng.  C.  L.  423. 

270.  iiecitals  in  acts  of  legisla- 
ture.— An  act  of  the  legislature  providing 
f(jr  an  increase  of  the  capital  stock  of  a  cor- 
poration, and  permitting  an  extension  of  its 
track,  which  had  been  chartered  by  a  pre- 
vious act,  only  creates  a  presumption  that 
the  corporation  was  in  existence  at  the  lime 
of  the  passage  of  the  second  act,  but  is  not 
conclusive  evidence  of  its  cor|)orate  exist- 
ence Attorney-General  v.  Chiciigo  &^  N, 
IV.  A'.  Co.,  35  ir/s.  425. 

271.  Actual  sale  as  evidence  of 
value. — The  price  for  which  stock  was 
sold  is  not  conclusive  evidence  of  its  value 
at  the  time  of  the  sale,  j-lyres  v.  Chicago  &^ 
N.  ir.  A\  Co.,  40  Am.  &•  Eng.  R.  Cas.  108, 
75  Wis.  215,  43  A".  fF.  Rep.  1 122. 

272.  Preponderanee  of  proof.— In 
civil  cases  it  is  not  necessary  that  the  plain- 
tiff shall  establish  his  right  to  recover  be- 
yond doubt;  such  preponderance  of  evi- 
dence as  produces  reasonable  conviction  is 
enough.  Louisville  &■»  N.  R.  Co.  v.  Jones, 
34  Am.  (S~«  Eng.  R.  Cas.  417,  83  .lla.  376,  3 
•S;.  Rep.  902.—  Dls.vpprovki)  in  Georgia 
I'ac.  K.  Co.  V.  Hughes,  39  Am.  &  Eng.  R. 
Cms.  674,  87  Ala.  ^lo,  6  So.  Re;i.  413. 

27:i.  Contradictions  in  evidence. 
— .V  statement  in  evidence  may  be  so  con- 
tradictory of  general  knowledge  that  no 
court  is  bound  to  believe  it.  Gurley  v.  Mis- 
souri I'ac.  R.  Co.,  104  Mo.  21 1,  16  ..S".  W.  Rep. 
II.— Aim-lying  Hunter  v.  New  York,  O.  & 
■  W.  U.  Co.,  116  N.  Y.  615,  23  N.  E.  Rep.  9. 
A  court  is  not  bound  to  believe  evidence 
of  details  and  circuinstai:ces  of  an  imijossi- 
ble  nature.  So  a  brakeman  cannot  recover 
for  a  personal  injury  received  while  sitting  on 


top  of  a  car,  on  evidence  that  he  struck  the 
arch  of  a  tunnel,  where  the  facts  are  that 
the  arch  was  four  feet  and  seven  inches 
above  the  top  of  the  car,  which  would  re- 
quire a  man  nine  feet  tall  standing  to  reach 
the  arch  when  sitting.  Hunter  v.  New 
York,  O.  &•  IV.  R.  Co.,  116  N.  Y.  615,  23  N. 
E.  Rep.  9 ;  reversing  42  Hun  657,  mon, 

274.  Showing:  net  profits. — Evidence 
as  to  the  cost  of  operating  most  railroads, 
in  the  absence  of  any  proof  to  show  the 
rates  of  fare  per  mile  on  those  roads,  is  no 
guide  to  ascertain  the  net  profits  of  a  par- 
ticular road.  West  Jersey  R.  Co.  V.  Thomas, 
23  N.  J.  Eg.  431 ;  ajfirmed  in  24  N.J.  Eg, 
567. 

2.  In  Actions  on  Contract. 

275.  In  general. — The  provision  in  the 
statute  that  the  schedules  of  rates  fixed  by 
the  railroad  commissioners  shall  in  any  ac- 
tion be  taken  as  sufficient  evidence  that  the 
rates  are  just  and  reasonable,  does  not  make 
such  rates  conclusive  as  against  judicial  in- 
quirv,  but  makes  the  schedules  competent 
and  adequate  evidence  of  the  correctness  of 
the  action  of  the  commissioners,  in  the  ab- 
sence of  other  proof  that  they  have  ex- 
ceeded their  powers,  abused  their  discretion, 
or  invaded  some  right  of  the  company. 
Pensacola  &^  A.  R.  Co.  v.  State,  37  Am.  &• 
Eng.  R.  Cas.  579,  25  Fla.  310,  3  L.  R.  A.  661, 
5  So.  Rep.  833.  2  Int.  Com.  Rep.  522. 

Under  an  allegation  in  the  declaration 
that  some  of  the  grates  in  question  were 
delivered  at  their  destination  in  a  broken 
and  damaged  condition,  evidence  that  "the 
grates"  were  delivered  in  that  condition 
will  not  justify  an  inference  either  that  all 
or  any  particular  number  of  them  were 
broken  and  damagefl.  To  base  any  recov- 
ery on  this  part  of  the  declaration,  it  ought 
to  appear,  apjiroximately  at  least,  how  many 
were  so  injured,  and  how  much  the  injiirv 
impaired  or  diminished  their  value.  .//- 
lanta  Cr'  If.  P.  R.  Co.  v.  Te.vas  Grate  Co.. 
40  Am.  &*  Eng.  R.  Cas.  130,  81  Ga.  602,  9  .V. 
E.  Rep.  600. 

Where  a  statute  provides  that  calls  for 
payments  to  subscribed  stock  shall  be  made 
by  publication  in  some  newspaper,  the  af- 
fidavit of  a  bookkeeper  in  the  office  of  the 
newspaper  is  sufficient  evidence  of  the  pub- 
lication of  the  call.  Andrinvs  v.  Ohio  vS~»  M. 
R.  Co.,  14  /nd.  i6q. 

^ronl  that  a  shipper,  while  at  the  point 
of  doetination  (Chicago),   saw  and   talker^ 


EVIDENCE,  37«. 


525 


with  the  station  agent  there  of  the  deliver- 
ing road,  does  not  conclusively  establish 
that  a  contract  for  notice  was  reasonable ; 
such  proof  failing  to  show  that  the  shipper 
saw  such  agent  within  twenty-four  hours 
after  arrival  of  the  cattle  there.  Missouri 
Pac.  R.  Co.  V.  Paine,  i  Tex.  Civ.  App.  621,  21 
S.  IV.  Rep.  78. 

Where  titlt  :s  traced  through  corpora- 
tions, which  are  not  parties  to  the  record 
and  with  which  defendant  has  no  privity, 
proof  of  their  existence  as  corporations  de 
facto,  by  their  articles  of  incorporation  duly 
made,  is  sufficient  prima  facie.  Tarpey  v. 
Deseret  Salt  Co. ,  5  Utah  494, 1 7  Pac.  Rep.  631 . 

Wisconsin  Laws  1868,  ch.  57,  entitled  "  An 
Act  to  Authorize  the  Chicago  &  North- 
western Railway  Company  to  Execute  a 
Certain  Trust,"  §  7  of  which  act  provides 
th.nt  a  certificate  of  sale  shall  \i&  prima  facie 
evidence  of  title  in  fee  in  the  purchaser, 
makes  the  certificate  conclusive  evidence 
of  title  in  the  purchaser  unless  the  contrary 
is  shown.  Stringham  v.  Cook,  75  Wis,  589, 
44  N.   W.  Rep.  777. 

Plaintiff,  who  was  the  receiver  of  an  in- 
solvent road,  sued  to  enforce  an  alleged 
oral  agreement  by  which  he  was  to  furnish 
certain  information  to  defendants,  and  they 
were  to  furnish  funds  and  buy  up  the  bonds 
of  the  road  to  secure  control  of  it  at  a  fore- 
closure sale,  plaintiff  to  share  equally  in  the 
benefits  with  defendants.  Complainant  did 
not  show  that  he  possessed  any  information 
which  was  not  known  to  the  public,  and  he 
and  one  other  witness  testified  that  defend- 
ants said  that  they  desired  to  have  him 
interested  in  the  enterprise  because  of  the 
great  change  in  the  road  since  he  had 
taken  possession  of  it ;  but  it  appeared  that 
he  knew  that  defendants  had  already  been 
negotiating  for  the  purchase  of  the  bonds. 
Defendants  denied  the  existence  of  the  con- 
tract, and  plaintiff's  evidence  was  somewhat 
contradictory  and  indefinite,  and  failed  to 
show  sufficient  inducement  for  such  a  con- 
tract ;  and  it  appeared  that  during  the  time 
he  had  written  lettfers  inconsistent  with  his 
claim.  Held,  that  the  evidence  was  not 
sufficient  to  show  a  contract.  Farley  v. 
Hill,  39  Fed.  Rep.  513. 

A  draft  on  a  debtor  was  given  by  the 
plaintiff  to  defendant  company  to  collect. 
Their  agent,  to  whom  it  was  sent  for  col- 
lection, absconded  and  the  draft  was  re- 
turned by  the  company  unpaid.  The  draw- 
er swore  that  he  had  paid  it,  and  it  was 


proved  that  he  had  paid  to  the  agent,  by  a 
check  which  was  collected,  a  larger  sum 
than  the  amount  of  this  draft.  The  evi- 
dence also  showed  why  the  draft  was  not 
taken  up.  Held,  sufficient  to  justify  the 
jury  in  finding  that  the  company  collected 
the  amount  of  the  draft.  Bardivell  v. 
American  E.vp.  Co.,  35  Minn.  344,28  N.  W, 
Rep.  925. 

A  suit  was  brought  to  recover  for  loss  of 
freight  against  the  defendants,  as  trustees 
of  certain  mortgages  to  secure  the  payment 
of  bonds  issued  by  a  railroad  company. 
Held,  that  to  show  that  the  defendants  acted 
as  such  trustees  and  had  the  control  and 
management  of  the  road  as  such  was  suffi- 
cient; it  was  not  necessary  to  show  that 
they  were  actually  trustees.  Pearson  v. 
Wheeler,  55  N.  H.  i,\. 

Plaintiff  sued  a  stockholder  of  a  company 
for  damages  for  converting  to  his  own  use, 
and  delivering  to  the  company,  a  note  and 
mortgage  which  he  claimed  were  delivered 
to  defendant  as  an  escrow,  only  to  be  de- 
livered to  the  company  on  certain  con- 
ditions. At  the  trial  plaintiff  produced  a 
written  agreement  delivered  to  him  by  the 
company  at  the  time  the  note  and  mortgar;e 
werj  made,  reciting  that  they  were  received 
in  payment  of  certain  shares  of  stock  in  the 
conijjany.  Held,  that  this  was  strong,  if  not 
conclusive,  evidence  that  he  delivered  the 
note  and  mortgage  to  the  company.  Pat- 
terson  v.  Ball,  19  Wis.  243. 

The  defendants  were  sued  on  a  by-law, 
alleged  to  have  been  made  by  them,  enact- 
ing that  all  persons  who  at  the  time  of  sub- 
scribing should  pay  up  their  stock  in  full 
should  be  entitled  to  interest  on  the  amount 
of  their  investment.  The  defendants'  book 
of  by-laws  was  produced,  in  which  this  by- 
law was  written  out,  but  not  sealed,  and  in 
the  margin  was  written  "expunged," signed 
by  the  president's  initials.  Held,  that  such 
proof,  even  without  the  entry  in  the  margin, 
would  have  been  insufficient  to  show  a  by- 
law. McDonell  v.  Ontario,  S.  Sf  H.  R.  U. 
Co.,  II  U.  C.  Q.  A'.  267. 

276.  Evidence  establisliiiit;  a  mere 
probability.— Where  the  evidence  leaves 
it  uncertain  which  of  two  .or  more  infer- 
ences from  the  facts  proved  is  the  true  one, 
or  merely  establishes  a  probability,  no  mat- 
ter how  strong,  in  favor  of  one  conclusion 
rather  than  another,  such  evidence  does 
not  amount  to  proof,  Briggs  v.  New  York 
C.  &-  H.  R.  R.  Co.,  I  Sheld.  (N.  K)  433- 
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Something  more  must  be  shown  than  a 
probability  that  a  carrier  was  negligent  in 
injuring  a  passenger;  tliere  must  be  some 
clement  of  moral  certainty  and  exc'.usioii  of 
reasonable  iloubt.  l\jy)tc\.Forty-scLOiul St. 
^  G.  S.  F.  A\  Co.,  8  /.  6-  S.  (.v.  ]'.)  S.— 
FoM.owKU  IN  Magnin  v.  Dinsinore,  8  J.  & 
S.  512. 

PlaintilT,  suing  for  goods  lost  while  in  the 
carrier's  hands,  gave  evidence  that  they 
were  boxed  and  delivered  to  the  company 
in  apparently  good  order;  that  two  or  three 
days  after  delivery  to  the  consignee,  a  box 
was  opened,  and  then  it  was  discovered  that 
the  box  had  been  opened,  the  goods  taken 
out,  and  the  nails  re-driven  ;  but  there  was 
no  evidence  of  the  care  taken  of  the  box 
from  the  time  of  the  delivery  to  the  time 
that  it  was  opened  and  tiie  loss  discovered. 
//I'/i/,  that  the  evidence  did  not  warrant  a 
finding  that  the  goods  were  abstracted  while 
in  the  company's  possession.  Canfichi  v. 
Biiltimore  &•  O.  A\  Co.,  75  .^V.  V.  144;  n- 
vcrsiiig  w  J.  &»  S.  562. 

277.  Ol"  loss  tliroush felony ofconi- 
paiij's  servants.— Evidence  that  a  box 
shipped  by  a  railway  was  broken  open  en 
route  and  the  contents  taken,  is  no  evidence 
of  a  felony  by  the  servants  of  the  company. 
Turner  v.  Great  Western  R.  Co.,  34  /.  T. 
22,  13  Co.v  C.  C.  131. 

Proof  that  goods  delivered  to  a  carrier 
were  stolen,  and  that  the  company's  ser- 
vants had  greater  facility  of  access  than 
other  persons,  is  not  evidence  for  the  jury 
that  the  goods  were  lost  through  the  felony 
of  the  company's  servants.  Turner  v. 
Great  Western  K.  Co.,  ■i\  /-  T.  22,  13  Cox 
C.  C.  131. 

In  an  action  for  the  loss  of  a  traveling 
case  carried  as  personal  luggage,  there  is 
evidence  to  go  to  the  jury  of  a  felonious 
taking  by  the  company's  servant,  where  it 
is  shown  that  the  passenger  was  prevented 
by  a  servant  from  carrying  the  case  in  the 
same  carriage  with  himself  on  the  pretense 
that  bite  luggage  van  was  the  proper  place 
for  it,  and  that  the  interference  of  such  ser- 
vant was  no  part  of  his  duty.  Keys  v.  Bel- 
fast A\  Co.,  8  Ir.  R.  C.  L.  167. 

In  such  an  action,  upon  an  issue  that  tlic 
loss  arose  from  the  felonious  act  of  the  car- 
rier's servants,  it  is  sufficient  to  prove  facts 
which  render  it  more  probable  that  the 
felony  was  committed  by  the  servants  than 
by  any  one  else;  and  it  is  unnecessary  to 
give  evidence  sufficient  1.0  convict  any  par- 


ticular servant.  Vaughton  v.  London  6- 
N.-  W.  R.  Co.,  L.  R.  9  J:.v.  93,  43  L.  J.  Ex. 
75,  12  Cox  C.  C.  580,  22  W.  R.  336,  30  L.  T. 
119. — LiMiTKi)  IN  McQueen  7>.  Great  West- 
ern R.  Co.,  L.  K.  10  y.  li.  5C9.  44  L.  J.  Q. 
13.  130,32  L.  T.  759.  23  W.  R.  C98. 

278.  Iteccipts.— Where  a  package  of 
money,  in  a  sealed  envelope,  is  received  by 
a  common  carrier  for  transportation,  and  a 
receipt  is  given  reciting  that  the  package  is 
"said  to  contain  "  a  given  amount,  the  re- 
cital is  not  prima  facie  evidence  that  the 
package  did,  in  fact,  contain  the  amount 
named.  Fitzgerald  v.  Adams  Exp.  Co.,  24 
Ind.  447. 

Where  a  carrier  is  sued  for  an  injury  ro 
goods  while  in  its  hands,  a  receipt  given  by 
an  intermediate  carrier,  without  examina- 
tion, except  what  was  made  externally,  recit- 
ing that  the  goods  were  received  in  apparent 
good  order,  is  no  evidence  of  their  condition 
as  against  the  shipper.  Hunt  v.  Michigan 
S.  i-  A'.  /.  R.  Co.,  37  iV.  1'.  162,  35  Now.  Pr. 
287. 

In  an  action  against  a  railroad  company 
for  the  loss  of  a  bale  of  cotton  alleged  to 
have  been  delivered  to  it  as  freight,  a  ver- 
dict for  the  plaintiff  is  supported  by  the 
weight  of  evidence  where  it  appears  that  the 
jcotton  was  loaded  on  a  dray  with  directions 
to  the  drayman  to  deliver  it  to  the  company  ; 
that  the  defendant's  check  clerk  signed  the 
receipt  for  the  cotton  in  the  drayman's  re- 
ceipt book,  but  afterwards  erased  it;  that 
defendant's  clerk  admitted  that  he  signed 
the  receipt  but  afterwards  erased  it  on 
being  informed  by  the  head  clerk  that  he 
had  made  a  mistake,  the  head  clerk  testify- 
ing that  in  billing  the  cotton  out  of  the  de- 
pot he  was  unable  to  find  the  cotton  in 
question,  and  then  he  directed  the  check 
clerk  to  mark  oil  the  receipt  given,  and  that 
if  the  cotton  had  been  received  he  would 
have  discovered  it.  Savannah,  F.  &^  W. 
R.  Co.  V.  Steininger,  84  Ga.  579,  11  S.  E, 
Rep.  236. 

I  Where  an  employe  .nt  work  upon  the  con- 
struction of  a  railroad  signs  pay-mll  receipts, 
such  receipts  are  prima  facie  evidence  of  all 
the  statements  therein,  but  are  open  to  ex- 
planation by  the  party  giving  them ;  and 
where  such  a  party  testifies  that  he  did  not 
read  the  receipts,  or  either  of  them,  and  had 
no  opportunity  so  to  do,  because  at  the  time 
he  signed  them  there  were  too  many  men 
waiting  to  be  paid  off,  and  there  was  no 
time  for  him  to  read  the  receipts,  it  cannot 
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be  said  as  a  mattor  of  law  that  the  receipts 
arc  conclusive  evidence  against  the  party 
giving  them.  Solomon  J\.  Co.  v.  Jones,  34 
Kan  443,  S  l\ic.  Rep.  730.— DlSTiNC.UIsH- 
ING  McCorniack  %>.  Molburg,  43  luwa  561  ; 
GuUihcr  v.  Chicago.  K.  I.  &  P.  R.  Co.,  59 
IcAva  \\(\  13  N.  W.  Rep.  429. 

U70.  Proof  of  value.— The  testimony 
(if  the  shippers'  general  manager  that  the 
\aliie  of  all  of  the  cottcjn,  of  which  tiiat  in- 
volved in  the  suit  was  a  part,  was  in  excess 
of  $23,000,  was  admissiljle  as  tending  to 
jjrove  the  value  of  the  cotton  lost,  but  could 
nut  he  held  sufficient  to  prove  such  value  in 
the  absence  of  facts  showing  at  least  the 
average  weights,  value,  and  quality  of  the 
cotton,  or  showing  that  such  average 
weights,  value,  or  quality  could  not  be 
learned.  Alissouri  Pac.  R.  Co.  v.  S/ierwooii, 
55  Am.  &>  E>:g.  R.  Cas.  478,  84  Te.v.  125,  19 
S.  11'.  Rep.  4SS. 

The  value  of  four  bales  of  cotton  at  Rome, 
Ga.,  cannot  be  inferred  from  the  value 
of  six  bales  (including  these  four)  at  Cincin- 
nati, O.,  or  from  the  value  of  the  other 
two  bales  at  Rome,  it  not  apjiearing  that 
these  two  were  of  like  weight  and  quality  as 
the  lour  in  question.  Simpson  v.  Cincin- 
nati. N.  O.  6-  T.  P.  R.  Co.,  81  Ga.  495,  8  S. 
E.  Rep.  524. 

3,  In  Actions  for  Torts. 

280.  Ill  jfencral. — In  actions  against 
carriers  to  recover  for  injuries  resulting 
from  negligence,  it  is  sulhcient  to  prove  the 
substance  of  the  issue.  Louisville,  N.  A.  &* 
C.  R.  Co.  v.  Thompson,  27  Am.  <&»  Eng.  R, 
Cas.  88,  107  /nd.  442,  57  Am.  Rep.  120,  8  JV. 
E.  Rep.  18,  9  A'.  E.  J'ep.  357. 

While  the  law  does  not  require  positive 
proof,  it  does  require  such  proof  as  will 
leave  no  reasonable  doubt  of  the  existence 
of  the  fact  upon  which  the  verdict  must 
rest.  Peck  v.  Missouri  Pac.  R.  Co.,  31  Mo. 
App.  123.— Reviewing  Kenney?'.  Hannibal 
&  St.  J.  R.  Co.,  70  Mo.  24s ;  Sheldon  v. 
Hudson  River  R.Co.,29  Barb.  (N.  Y.)  226.— 
Quoted  in  Duggan  v.  Wabash  Western  R. 
Co.,  46  Mo.  App.  266. 

In  an  action  against  an  elevated  railway 
for  causing  the  death  of  a  female  passenger, 
certain  witnesses  for  the  plaintiff  testified 
that  she  was  pushed  back  by  closing  the 
gate  as  she  was  attempting  to  get  on  the 
train,  and  was  thus  caused  to  fall.  Two 
other  witnesses  for  the  plaintiff  testified  that 
the  train  started  with  a  sudden  jerk  about 


the  time  she  put  one  foot  on  the  car,  causing 
her  to  fall  between  the  station  and  the  car. 
Held,  that  the  witnesses  simply  swore  to  de- 
ductions as  to  what  they  saw,  and  therefore 
did  not  necessarily  contradict  each  other. 
Sc/iestanber  v.  Mauliattiin  R.  Co.,  9  N.  Y.  S. 
R.  215,  44////W  628;  aj/irmed  in  112  yV.  V. 
664,  mem.,  20  A'.  E.  Rep.  413,  20  A'.  ]'.  S.  R. 
978. 

In  an  action  for  injuries  to  a  passenger 
caused  by  the  giving  way  of  the  track,  the 
court  should  explain  to  the  jury  the  effect 
upon  the  question  of  negligence,  of  evidence 
that  the  comjjany  hari  always  emph)yed 
skilful  engineers  in  the  construction  of  its 
works,  and  that  the  giving  way  of  llie  track 
was  caused  by  a  storm  of  unusual  violence. 
Great  Western  R.  Co.  v.  Fawcett,  i  Moore  P. 
C.  C,  N.  S.  loi,  9jur.  A'.  S.  339,  11  W.  R. 
444,  8  L.  T.  31.— Questioned  in  Czech  v. 
General  Steam  Nav.  Co.,  L.  R.  3  C.  P.  14. 
17  L.  T.  246. 

The  testimony  that  the  headlight  shone 
in  the  door  of  a  house  150  yards  up  the 
road,  did  not  tend  to  show  the  actual  con- 
dition of  intestate  when  stricken,  or  that 
the  engineer  could  have  seen  him.  A^orwcoii 
V.  Raleigh  &*  G.  R.  Co.,  ill  A^.  Car,  236,  16 
S.  E.  Rep.  4. 

When  the  negligence  of  the  carrier  is  es- 
tablished, and  is  of  a  character  greatly  to 
multiply  the  chances  of  the  accident  which 
happened,  and  naturally  leading  to  its  oc- 
currence, and  when  the  evidence  tends  to 
connect  the  accident  with  the  negligence, 
the  mere  possibility  that  the  accident  might 
have  happened  even  without  the  negligence 
will  not  relieve.  Reynolds  v.  Texas  &»  P.  R. 
Co.,  37  La  Ann.  694. 

Where  a  train  is  wrecked  by  a  stone  roll- 
ing from  the  mountain  side  to  the  track  and 
an  engineer  is  killed,  proof  that  the  rock 
rested  on  the  mountain  side  only  fifty  feet 
from  the  track  and  was  exposed  to  view,  and 
that  plaintiff's  witnesses  had  regarded  it  as 
dangerous  for  a  long  time,  surface  water 
continually  washing  the  earth  away  which 
supported  it,  and  that  a  section  f(irenian  on 
the  morning  of  the  accident  had  remarked 
that  he  had  observed  the  dangerous  position 
of  the  rock  before  the  accident,  and  had 
called  the  attention  of  the  road  master  to  its 
dangerous  condition,  as  well  as  other  rocks 
along  the  mountain,  is  sufficient  to  warrant 
a  verdict  finding  the  company  negligent, 
though  the  defendant  introduced  evidence 
to  show  that  some  years  prior  to  the  acci- 
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dent  it  had  had  the  mountain  side  carefully 
examined  and  had  all  the  stones  that  ap- 
peared dangerous  removed  ;  that  its  em- 
])loyi;s  had  not  regarded  the  particular  stone 
causing  the  accident  as  dangerous.  Little 
Jlock  Z-^  Ft.  S.  A\  Co.  V.  Voss,  (Ar/c.)  iS  S. 
W.  Rtp.  172. 

Where  the  employii  of  a  telegraph  com- 
pany is  injured  by  a  passing  train  while  en- 
deavoring to  remove  a  pole  whicli  had  fallen 
across  the  track,  a  verdict  finding  the  engi- 
neer or  fireman  of  the  train  guilty  of  gross 
negligence  in  not  stopping  it  is  not  war- 
ranted by  proofs  showing  that  the  engineer 
was  in  his  place,  and  sounded  the  whistle 
and  applied  the  brakes  before  reaching  the 
place  of  the  accident ;  and  that  other  em- 
ployes, working  with  plaintiff,  were  sulh- 
cieruly  warned  to  get  out  of  danger;,  but 
where  there  is  nn  evidence  to  show  that  the 
engineer  or  fireman  knew  that  the  pole  was 
on  the  track.  Chisholm  v.  Old  Colony  K. 
Co.,  159  .U<iss.  3,  33  .\'.  -'..  A\p.  927. 

In  an  action  for  an  injury  to  aV)utting 
property  by  reason  ol  the  construction  of  a 
railroad  on  a  public  street  or  highway,  the 
plaintiff's  title  may  be  established  by  proof 
of  adverse  possession.  Lini'/r/iw  A'.  Co.  v. 
Co/>/>.  35  0/i/i>  St.  94. 

ii8 1 .  Coin'oriiiii};  the  g:iviii}f  of  sif*- 
iiiils.  —  Where  a  laborer  is  killed  while 
wiieoHng  dirt  near  a  track,  by  a  train  ap- 
proaching from  behind,  evidence  that  no 
warning  signals  were  given,  as  required, 
until  the  train  was  within  a  few  feet  of  the 
laborer,  who  could  not  hear  the  ajiproach  of 
the  train  on  account  of  a  strong  wind  and 
other  noisesabout  him,  is  suHicient  to  show 
negligence  on  the  part  of  the  company  jus- 
tifying the  court  in  leaving  the  case  to  the 
jury,  luirbcr  v.  Ctiu/nnati,  A^.  O.  &•  T.  P. 
A\  Co.,  {Ay.)  21  S.   Ii\  Ri-p.  340. 

Where  it  is  shown  by  plaintilf  that  a  track 
hand  was  killed  by  a  train  that  approached 
him  from  behind  without  signals  or  warn- 
ing; that  the  wind  and  noises  about  him 
were  such  that  he  could  not  hear  the  train, 
evidence  on  the  part  of  the  company  that 
when  first  seen  he  was  some  ten  or  fifteen 
feet  from  the  track,  and  that,  the  danger  sig- 
nals being  given,  he  turned,  faced  the  train, 
and  ran  onto  the  track,  when  it  was  too  late 
to  prevent  the  accident,  will  not  warrant  the 
court  in  withdrawingthecase  from  the  jury. 
Barber  v.  Cincinnati,  N.  O.  &*  T.  P.  R.  Co., 
(Ay.)  21  5.   IV.  Rep.  340. 

283.  Prcpoiiflerance  of  proof.  — 
(i)  In  general. — The  party  upon  whom  rests 


the  burden  of  proof  in  an  action  for  negli- 
gence is  not  bound  to  establish  a  case  free 
from  reasonable  doubt ;  he  performs  his 
obligation  by  presenting  a  preponderance  of 
evidence.  .  Seybolt  v.  Xe~M  York,  L.  E.  &* 
IV.  R.  Co.,  18  Am.&'Eng.  R.  Cas.  162,  95 
N.  y.  562,  47  Am.  Rep.  75 ;  ajfirming  31 
Hitn  100. 

By  a  preponderance  of  testimony  is  not 
meant  necessarily  a  greater  number  of  wit- 
nesses, but  that  the  testimcjny  shall  fairly 
predominate — i.  e.,  make  the  stronger  im- 
pression on  the  minds  of  the  jury.  Griffith 
\.  Baltimore  &*  O.  R.  Co.,  44  Fctl.  Rep.  574. 

It  is  error  to  instruct  the  jury  that  plain- 
tilT  is  not  bound  to  do  more  by  his  proof 
than  to  raise  "  a  reasonable  presumption  of 
negligence  "  on  defendant's  part  tj  entitle 
him  to  recover.  Richmond  &^  D.  R.  Co.  v. 
Yearn  am,  86  Va.  860, 12  .S.  K.  Rep.  946. 

A  verdict  cannot  be  said  to  be  sustained 
by  the  weight  of  evidence,  in  an  action  for 
personal  injuries  by  reason  of  the  sudden 
stopping  of  a  train,  when  the  allegations  of 
the  declaration  are  merely  supported  by 
the  testimony  of  plaintilf  and  her  niece,  as 
against  that  of  the  conductor,  engineer,  fire- 
man, and  two  passengers  in  the  same  coach 
with  plaintiff  at  the  time  of  the  accident. 
Chicago  iS-  A.  R.  Co.  v.  JMcans,  48  ///.  App. 

396- 

(2)  Illustrations.— \v\  an  action  for  a  per- 
sonal injury  at  a  street  crossing,  plaintiff 
testifie<l  that  he  was  struck  by  the  train  at 
the  crossing,  and  was  rendered  unconscious 
thereby.  No  one  saw  him  when  struck. 
The  company  proved  that  no  bones  were 
broken  ;  that  he  was  found  about  eighty 
feet  from  the  crossing;  that  his  hat  was 
near  the  crossing.  Held,  that  a  verdict  for 
plaintiff  was  not  against  the  weight  of  evi- 
dence. Louisville  <S-»  N.  R.  Co.  v.  Roberts, 
(Ay.)  8  .S".  JV.  Rep.  459. 

A  lessor  company  was  sued  for  maintain- 
ing an  embankment  so  as  to  throw  water 
bark  on  plaintiff's  road  and  damage  it.  An 
objection  was  made  on  appeal  that  no  evi- 
flence  was  given  at  the  tri:d  to  show  that 
defendant  was  the  owner  of  the  fee  of  the 
road.  Plaintiff  proved  a  lease  of  the  road 
for  a  long  term,  in  which  defendant  reserved 
rent,  covenanted  for  quiet  enjoyment,  and 
recited  that  the  road  and  appurtenances  be- 
longed to  defendant,  //eld,  sufficient  evi- 
dence of  ownership,  in  the  absence  of  any 
denial  on  the  part  of  defendant.  Conhocton 
Stone  Road  Co.  v.  Buffalo,  N.  V.  <S-  E.  R. 
Co.,  3  Hun  (N.  Y.)  523,  5  T.  &*  C.  651. 
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A  freight  train  in  the  country,  away  from 
any  public  crossing,  on  a  down  grade,  broke 
in  two,  and  to  prevent  a  collision  between 
the  two  sections,  the  engineer  increased  his 
speed,  making  a  suitable  gap  between  the 
two  parts  of  the  train.  An  elderly  lady, 
while  attempting  to  cross  tlie  track  between 
tli(!  sections  of  the  train,  was  killed.  It  was 
in  evidence  that  the  brakeman  on  the  rear 
portion  of  the  train  saw  tiie  woman  near 
the  track,  but  there  was  no  evidence  that 
aiiv  one  kticw  she  was  on  the  tnick  or  in 
any  danger.  /Mit,  that  there  was  no  evi- 
dence to  sustain  an  action  against  the  com- 
pany. /o//n  V.  Louisville  &»  N.  R.  Co., 
(Ay.)  \oS.  Jr.  /vV/.  417. 

In  an  action  by  a  yard  brakeman  for  fall- 
ing from  a  car,  there  was  a  conflict  of  evi- 
dence as  to  which  car  he  fell  from.  I'lain- 
tilf  ]iroduced  two  witnesses,  one  of  whom 
identified  the  car  from  general  appearance, 
and  the  other  by  its  number,  which  he  had 
forgotten.  The  company  produced  the 
conductor  and  several  other  witnesses,  who 
testified  to  another  car  from  its  number,  and 
tliat  it  was  in  good  order.  /Mtl,  that  a 
(iiiding  that  the  accident  was  from  the  car 
testified  to  by  the  plaintill's  witnesses  was 
against  the  weight  of  evidence  and  could 
not  be  supported.  /Mis  v.  A'nv  ]'ork  C. 
&'!/.  R.  R.  Co.,  ■  .v.  ]'.  S.  R.  52;,  53  H/tn 
634,  2  Si/7>.  Sup.  it.  598,  6  A'.  Y.  Supp.  605. 

A  passenger  sued  a  railroad  fora  personal 
injury  which  he  claimed  was  receivefi  by 
suddenly  starting  the  train  before  he  had 
sullicient  time  to  alight  thereli^m.  The 
defense  was  contributory  negligence.  The 
C()ni|xiity  introduced  about  a  dozen  wit- 
nesses who  testified  that  the  train  stopped 
long  enough  to  allow  passengers  to  alight 
with  safety.  Two  other  witnesses  testified 
that  the  plaintifT  was  fully  off  the  car  before 
it  started.  These  witnesses  were  contra- 
dicted by  the  plaintiff  and  two  boys  only. 
Held,  that  the  verdict  for  plaintiff  was  not 
warranted  by  the  weight  of  evidence.  Gulf, 
C.  Sr*  S.  F.  'r.  Co.  v.  Williams,  ( Tex.)  7  .V. 
//'.  /iV/.  88, 

The  l)rakeman  of  a  freight  train  sued  his 
company  for  a  personal  injury  which  was  the 
result,  he  claimed,  of  a  missing  step  to  the 
ladder  by  which  he  usually  mounted,  he  not 
being  aware  of  its  absence.  Another  brake- 
man  and  the  conductor  of  the  train  testi- 
fied that  plaintiff  was  not  in  the  discharge 
of  his  duties  at  the  time.  Others  testified 
that  after  the  accident  plaintiff  had  told 
5  D.  R.  D.— 34. 


them  that  he  had  been  forward  for  a  drink 
of  water.  Plaintiff's  medical  attendant  tes- 
tified that  he  said  he  was  injured  by  jump- 
ing from  the  train.  Held,  that  a  verdict  for 
plaintiff  was  clearly  against  the  weight  of 
evidence.  Missouri  J'ae.  R.  Co.  v.  Walker, 
(7V.I-  I  7  .S'.    ]]'.  Rep.  791. 

28;$.  Taking'  vi\sv  Iroiii  the  jury.— 
In  an  action  for  injuries  received  from  the 
falling  of  a  building  which  plaintiff  was 
employed  with  others  to  tear  down  aiul  re- 
move, the  plaintiir  slKjiild  be  nonsuited 
when  his  only  evidence  tending  to  show 
negligence  is  the  fact  that  the  building  fell 
after  some  of  the  boards  and  timbers  had 
been  removed.  Weidentan  v.  Taconia  R.&» 
j1/.  Co..  7  ll'asl/.  517,  35  J'ae.  Rep.  414. 

In  an  action  by  a  brakeman  to  recover 
damages  caused  by  the  fracliue  of  a  brake 
which  plaintiff  was  using,  the  alleged  neg- 
ligence on  the  part  of  the  company  was  in 
failing  to  supply  a  newer  pattern  of  brake 
than  the  one  in  question.  On  the  trial  the 
plaintiff's  own  evidence  was  contradictory 
as  to  whether  the  new  style  f)f  bnikc  was 
any  safer  to  use  than  the  old  one,  although 
it  appeared  that  the  former  was  undoubt- 
edly more  etTectiial  in  stopping  the  train. 
Held,  that  there  was  no  evidence  oi  negli- 
gence to  submit  to  the  jury.  Disher  v. 
New  York  C.  &'  //.  A'.  R.  Co.,  15  ^/w.  i^ 
Jiuif.  R.  Cas.  233,94  A'.  J'.  622.  iiiein.;  re- 
versing 24  Ilun  486,  tiieiii.,  12  Il'kly.  Dig. 
277. 

284.  Making*:  a  prima  facie  ease- 
It  is  sufficient  for  a  plaintiff  to  show,  in  the 
first  instance,  that  the  injury  resulted  from 
the  negligence  of  the  defendant.  Smith  v. 
Oeeidental  &'  O.  Steamship  Co.,  99  Cal.  462, 
34  Fae.  Rep.  84. 

In  a  suit  against  the  owner  of  a  railroad 
for  negligence  in  its  operation,  the  defend- 
ant is  not  injured  by  an  instruction  that  it 
makes  a  sufficient  prima  faeie  case  against 
the  defendant  to  show, that  he  was  the 
owner  of  the  railroad,  without  proving 
affirmatively  that  the  persons  in  charge 
were  his  servants  (5r  employes.  It  is  not 
necessary  for  the  plaintiff  to  show  that  the 
owner  had  not  leased  the  railroad,  or  had 
not  in  some  other  way  given  the  entire 
management  of  it  to  another  person. 
Davis  v.  Button,  78  Cal.  247,  20  Fac.  Rep. 
545,  18  Fac.  Rep.  133. 

Where  the  law  presumes  negligence  from 
some  of  the  facts  proved,  and  where  there 
is  scope  for  a  legitimate  reasoning  by  the 
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jury  as  to  whether  the  presumption  is  or 
is  not  rebutted  by  other  facts  in  plaintifT's 
evidence,  it  is  error  to  {jrant  a  nonsuit.  So 
held,  wliere  tlie  action  was  for  injuring  a 
man  by  a  running  train  wiiile  !>  ini;  on  the 
track  near  a  hi^iiway  crossing,  wiicre  tlie 
evidence  sliowc<i  iioglij;encc  on  tlic  part  of 
the  company,  but  it  was  sonnwliai  doubtful 
wiiether  tiie  injured  party  was  intoxicated, 
or  liad  fallen  from  a  sudden  attack  of  dizzi- 
ness. Hanker  son  v.  t^outlm'estern  A'.  Cc  ,  59 
t/<*.  593.— DlSTLVdUISllli)  IN  Smith  V.  Cen- 
tral K.  k  B.  Co.,  41  Am.  &  Eng.  R.  Cas.  490, 
82  Ga.  Sol,  10  S.  R.  Rep.  in. 

Proof  that  plaintitT's  intestate  was  a  pos- 
tal agent,  bein^;  carried  on  defendant's  road, 
and  that  the  car  in  which  the  agciil  .'ind 
mail  were  carried  ran  olT  the  track  and 
killed  him,  without  negligence  on  his  part, 
makes  a  prima  fa<if  case  of  negligence, 
and  entitles  plairuill  to  recover,  unless  the 
prima  facie  case  is  rebutted.  Ohio  &^  M. 
A\  Co.  V.  I'oi^h/,  122  ///</.  28S,  23  A'.  E.  Rep. 

774- 

The  person  injured,  who  was  a  boy  only 
nine  years  old,  testified  that  he  climbed 
over  the  draw-head  instead  of  passing 
through  the  open  sjiMce,  because  he  would 
get  nuished  if  he  passed  between  the  cars. 
Held,  that  tiiis  remark  did  not  conclusively 
show  that  he  appreciated  the  danger  of  his 
act,  because  his  testimony,  taken  as  a 
whole,  rendered  the  inference  permissible 
that  this  remark  was  made  in  the  light  of 
subse(]uent  events,  aiul  not  because  he  an- 
ticipated what  happened.  Sehmitz  v.  St. 
Louis,  /.  M.  A-  .V.  K.  Co.,  46  Mo.  Af<p.  380. 

In  an  action  for  personal  injuries  caused 
by  the  alleged  negligence  of  an  employe  of 
defendant,  the  plaintiff  gave  evidence  of 
the  accident,  the  injuries  sustained,  and 
their  extent,  and  of  his  earning  capacity. 
Held,  that  the  court  committed  no  error  in 
stating  that  he  had  made  out  a  prima  facie 
case.  Pennsylvania  K.  Co.  v.  Fuller,  3 
Penny  p.  (Pa.)  176. 

285.  Weifflit  of  evidence  for  the 
jury.— The  fact  that  the  plaintifl  worked 
habitually  witli  the  machinery  in  question 
for  a  period  of  ten  or  fifteen  months  is 
competent  evidence  from  which  the  jury 
may  infer  that  plaintiff  was  fully  acquainted 
with  its  dangerous  character,  but  it  is  not 
conclusive  evidence;  the  jury  are  to  deter- 
mine its  weight  in  fixing  the  extent  of 
plaintiff's  knowledge  and  how  far  it  is  quali- 
fied by  the  other  circumstances  of  the  case. 


McDade  v.  Washinj^ton  &^  G.  />'.  Co.,  26 
Am.  &*  Eng.  R.  Cas.  325,  5  Mackey  (1).  C.) 
144. 

The  ownership  by  one  railroad  of  the 
bonded  indebtedness, or  the  greater  portion 
of  it,  of  several  other  roads  which  conned 
with  its  own,  does  not  of  itself  conclu.  !vely 
establish  such  an  identity  of  interest  and 
management  as  to  make  it  liable  to  persons 
injured  through  negligence  of  those  em- 
ployed on  any  of  these  roads,  yet  tl;e  fact 
of  such  ownership,  when  taken  with  otlier 
circumstances  of  like  character,  is  evidence 
from  which  the  jury  may  presume  an  iden- 
tity of  interest.  Jones  v.  Pennsyhninia  R. 
Co.,  8  Mackey  {7>.  C.)  178.— y  tor  inc.  St. 
Louis  Ins.  Co.  7'.  St.  Louis,  V^,  T.  II.  &  1. 
R.  Co.,  104  U.  S.  146. 

Where  the  testimony  of  witnesses  was 
conflicting  as  t<j  whether  the  cause  of  the 
injury  was  a  noise  produced  inside  the  ho,\ 
car,  or  the  car  itself,  the  testimony  of  the 
plaintiff  and  of  her  husband,  who  was  with 
her  at  the  time  of  the  accident,  being  con- 
fused on  this  (piestion,  it  was  proper  fortju' 
jury  to  decide  which  testimony  should  have 
the  greater  weight;  and  if  the  evidence 
showed  that  the  horses  were  frightenerl  by 
both  the  noise  and  the  car,  a  verdict  in 
favor  of  the  plaintiff  was  supported  hy 
the  evidence,  notwithstanding  no  recovery 
coidd  have  been  had  if  the  accident  had 
happened  on  account  of  the  noise  only. 
Cleveland,  C,  C.  &^  I.  K.  Co.  v.  U'ynant,  55 
Am.  &^  Eng.  A'.  Cas.  80,  134  Ind.  68 1,  34  A'. 
E.  Rep.  569. 

280.  Kviilcncc  siilliciciit  to  go  to 
the  jury. — To  maintain  an  action  to  re- 
cover damages  for  negligence,  the  filaintiff 
must  prove  facts  warranting  an  inference  of 
negligence  on  the  part  of  defendant;  he 
may  not  recover  upon  facts  as  consistent 
with  care  and  prudence  as  with  the  oppo- 
site. Hayes  v.  Forty- second  St.  &>  G.  S.  F. 
R.  Co.,  21  Am.  &^  Eng.  R.  Cas.  35S,  97  ./.  1'. 
259;  reversing  (?)  26  Hun  534.— (Ji;<n  i  D  in 
Hughes  7'.  Cincinnati  Southern  R.  Co.,  91 
Ky.  526. 

It  is  ordinarily  sufficient,  in  an  action 
against  a  railroad  for  negligence  in  not 
maintaining  its  roadbed  in  a  reasonably 
safe  condition,  to  show  a  state  of  facts 
tending  to  show  negligence  at  the  time  of 
the  accident,  or  recently  before  or  after  it, 
and  within  such  reasonable  time  as  will, 
from  the  nature  and  circumstances  of  the 
case,   induce   or  justify  a  reasonable  pre- 


EVIDENCE,  iJ«7-iiH!>. 


531 


A'.  Co.,  26 
fiichj  (/).  c.) 

Iroad   of   the 

cater  portion 

iiicli  cuiiiiect 

conclii.  !vcly 

interest  and 

!(!  t(j  persons 

jf    tlxjse  etn- 

,  yet  tl:e  fact 

n  with  otiier 

r,  is  eviilciice 

ime  an  iden- 

'fisyh'aiihj  A'. 

yioriNC.  St. 

T.  H.  iS:  I. 

V  it  n  esses  was 
cause  of  the 
iside  the  hox 
imony  of  ihc 
vhi)  was  witli 
it,  l)eiiij,'  con- 
ropcr  for  the 
y  siioiild  iiave 
the  evi<!cMCC 
rii;hteiiefl  by 
a  verdict  in 
iupportcd  l)y 
■  no  recovery 
accident  had 
c  noise  only. 
r.  nyiiaii/,  55 
;/(/.  681.  34  .\'. 

it  to  no  to 

action  to  re- 
,  the  phiintid 
1  inference  of 
efendant ;  lie 
as  consistent 
th  the  oppo- 
■/.  &^  G.  S.  F. 

35S,97.>'.  )'. 
— (Ji;<)Ti  I)  IN 
n   R.  Co.,  91 

in  an  action 
jence  in  not 
\  reasonably 
late  of  facts 
;  the  time  of 
e  or  after  it, 
time  as  will, 
lances  of  tiie 
,sonable  pre- 


sumption  or  inference  that  tlie  condition  of 
tiu;  hed  is  unciianged.  Stoher  v.  St.  Louis, 
I.  M.  S^  S.  K.  Co.,  31  Am.  &*  Eiij,-.  A'.  Cas. 
229.  91  Mo.  509,  10  Il'es/.  Kep.  54,  4  S.  W. 

Htp.  389. 

A  female  passenger,  sixty-four  years  old, 
sued  for  a  personal  injury  in  attempting  to 
git  on  defendant's  train,  and  slie  was  the 
only  witness  examined  in  the  case.  She 
lestilied  that  she  attempted  to  get  on  at 
the  rear  of  the  front  car  while  the  con- 
ductor was  standing  on  the  front  platform 
of  the  second  car,  with  the  gate  closed,  and 
looking  toward  the  rear  of  the  train;  and 
that  tlic  car  started  just  as  she  set  her  foot 
on  the  platform,  and  tlie  gale  struck  her 
knee,  causing  her  to  fall  back  on  the  station 
])latforni,  by  which  she  was  injured.  H(U, 
sufficient  evidence  of  negligence  to  justify 
a  submission  to  the  jury,  and  to  sustain  a 
verdict  for  plaiiitifT.  Mcuikc  v.  Man/iattan 
R.  Co.,  28/,  <r-  .V.  116,  17  A'.  I'.  Slip/).  954; 
a  fumed  in   137  A'.  Y.  596,  mem.,   33  A'.  E. 

/v''/"43.  5'  A'-   J'-  -'>■•  A'.  929. 

287.  Value  of  c-iminiMtiiiitinl  <*vi- 
«I«'IH'«'. — Direct  evidence  of  the  want  of  ex- 
ercise of  due  care  on  the  part  cif  the  person 
injured  is  not  required  to  be  proiluced. 
Surroiuiding  circumstances  may  allord  as 
conclusive  proof  as  such  direct  evidence. 
Stcpp  v.  Chicago,  K.  I.  <S^  /'.  K.  Co.,  85  Mo. 

221). 

The  absence  of  contributory  negligence 
may  be  made  to  appear  as  well  from  the 
circumstances  of  the  case  as  from  evidence 
directly  establishing  the  fact..  In  weigh- 
ing those  circumstances  it  may  he  assumed 
that  all  creatures  are  desirous  of  preserving 
their  lives  and  keeping  their  bodies  from 
harm.  Morrison  v.  A't"iO  \'ork  C.  &->  If.  K, 
A'.  Co.,  63  A'.  V.  643 ;  ajjinning  4  ////;/  424. 

Where  it  is  sought  to  establish  the  fact 
that  plaiiitiiT's  building  was  fired  by  sparks 
by  circumstantial  evidence  alone,  the  cir- 
cumstances proved  should  be  so  conclusive 
in  their  nature  as  to  exclude,  to  a  moral 
certainty,  every  hypothesis  but  the  one 
claimed  to  be  established,  liriggs  v.  Ne7v 
York  C.  <^  //.  K.  A'.  Co.,  i  S/ie/,i.  (N.  Y.) 

433. 

There  was  no  direct  evidence  that  the 
foot  of  the  deceased  was  caught  in  the 
switch  and  was  the  cause  of  the  fall,  but 
his  shoe  worn  at  the  time  was  introduced 
in  evidence,  and  presented  a  wrenched  ap- 
pearance. I/eM,  that  this  evidence,  consid- 
ered in  connection  with  the  circumstances 


under  which  the  accident  occurred,  was 
suthcient  to  support  a  finding  that  the 
deceased  fell  through  having  his  foot  so 
caught.  J>rooke  v.  C/iimgo,  A'.  I.  «S-  /'.  R. 
Co.,  81  lo-wa  504,  47  A'.  W.  Rip.  74. 

The  court,  in  charging  the  jury  with  refer- 
ence to  circumstantial  evidence,  said  :  "  This 
kind  of  evidence,  when  strong  and  convinc- 
ing, is  often  the  most  satisfactory  from 
which  to  draw  conclusions  of  the  existence 
or  nonexistence  of  a  disjnited  fact."  //<•/</, 
that  this  instruction  was  not  ojien  to  the 
objection  that  a  higher  value  was  jjlaced  on 
presumptions  or  inferences  than  on  positive 
anfl  direct  testimony.  ]Mti-ilau\.  Cliinigo, 
M.  &^  St.  /'.  R.  Co.,  49  Am.  <5^  Kng.  R.  Cas. 
693.  85  Iowa  iC)7,  52  A'.    W.  Rep.  1 19. 

288.  To  sliow  diu'  ran'.— I'laintilT.an 
aged  fetnale,  deaf,  but  with  good  eyesight, 
sued  for  an  injury  at  a  street  crc^ssiiig  and 
testified  that  it  was  her  habit  to  look  iij) 
and  down  the  track  before  crossing,  Ijiit 
that  she  could  not  state  jxisitivcly  whether 
she  did  or  not  at  the  time  of  the  iiijiirv  ; 
but  she  produced  another  witness  who 
stated  [lositivcly  that  she  did  look.  Ilfl.i, 
suflicient  to  justify  a  finding  that  she  e.xi  r- 
cised  due  care.  Couuin  .  Tliitd  Ave.  K. 
Co.,  31  A'.  )'.  S.  R.  145.  9  \\  v.  Siipp.  610, 
56  Hun  644,  mem.;  ajjirmed  in  132  .\.  1. 
59S,  mem.,  44  A',  1'.  .S'.  R.  934.  30  .W  I..  R,p. 
1 1  52. 

In  an  action  for  causing  death  at  a  city 
street  crossing,  the  court  charged  the  jury 
that  if  they  believed  the  slaiioning  of  a  llag- 
nian  by  the  company  at  the  crossing  was 
sulficient  to  warn  persons,  negligence  could 
not  be  imputed  to  it  because  of  a  fail. ire 
to  provide  other  means  for  the  same  pur- 
pose. I/eld,  that  it  was  |)roper  to  refuse 
a  further  charge,  that  in  considering  the 
sufficiency  of  the  provision  of  stationing 
a  flagman,  the  fact  that  it  did  not  ajjpcar 
that  any  previous  accident  had  occurred  at 
the  place,  must  be  taken  as  conclusive  proof 
of  such  sutriciency.  The  issue  was  whether 
there  was  negligence  causing  the  death  sued 
for,  and  lack  of  proof  of  former  accidents 
was  irrelevant  anrl  immaterial.  Qni/l  v. 
Neiu  York  C.  &*  H.  R.  R.  Co.,  11  A'.  1'. 
Supp.  80,  16  Daly  313,  32  A'.  J'.  .S'.  R.  612  ; 
affirmed  in  126  A'.  Y.  629,  mem.,  36  A'.  1'.  S. 
K.  1012,  27  A'.  E.  Rep.  410. 

280.  Siiftioicnry  to  sustain  verdict. 
— It  is  not  necessary  to  establish  with  abso- 
lute certainty  the  connection  of  cause  and 
effect  between  the  negligent  act  and  the  in- 
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jury.  It  is  sutlicicnt  if  tlie  evidence  fur- 
nislies  a  reiisunablc  l><isis  for  satisfying  tiic 
minds  of  the  jury  tli.it  the  act  coinplained 
of  was  the  proximate  and  operatinj;  cause. 
Hut  this  ( oiiciusion  must  not  rest  on 
mere  conjecture.  A  recovery  cannot  l)e 
iiad  where  tlie  evidence  merely  shr)ws  tliat 
it  is  possihh;  that  tlie  injury  was  produced 
i)y  a  cause  for  which  the  defeti<hint  would 
he  respf)Msil)!e,  but  more  probable  that  it 
was  |)ro(luced  by  a  cause  for  which  he  was 
not.  ih//t  v.  .sy.  J'itit/.  A/.  &>  M.  K.  Co.,  47 
M/itn.  384,  50  A'.  IV.  A'f/>.  363. 

Where  a  i)asseii(j[er  on  a  freight  train  sues 
for  beinj;  thrown  down  by  a  sudden  jerk 
when  about  to  leave  tiic  car,  evidence  tliat 
there  were  a  nunii)er  of  jerks  is  sullicient  to 
justify  a  fniditif^  that  the  etigineer  was  neg- 
ligent in  the  management  of  tlie  train.  C/it- 
uri^'o  &*  A.  A'.  Co.  v.  Ariiol,  46  ///.  ////.  1 57. 

In  an  action  by  a  brakemau  to  recover 
for  injuries  alleged  to  be  <iue  to  the  care- 
lessness and  recklessness  of  an  engineer, 
jiroof  tiiat  the  engineer  was  careless  in 
making  couplings  and  in  handling  his  en- 
gine, for  which  he  had  been  reported  to 
the  conductor,  and  that  his  engines  had 
fiequently  been  in  tiie  shops  for  repairs, 
which  would  not  have  happened  under 
proper  management,  is  sufficient  to  support 
a  verdict  that  the  cilgineer  was  negligent, 
of  which  the  company  had  notice.  Houston 
&>  T.  C.  A\  Co.  v.  I'iiUou,  {Tex.)  9  S.  IV. 
R,'P.  175- 

Where  the  action  is  to  recover  for  one 
killed  while  uncoupling  cars,  through  al- 
leged negligence  of  the  company'in  failing 
to  have  its  guard  rail  and  main  rail  blocked, 
as  required  by  statute,  evidence— //f/(/,  in- 
suflicient  to  justify  a  finding  for  the  plai;. 
lilY,  where  there  is  no  evidence  whatever  to 
show  what  the  deceased  was  doing,  or  how 
he  came  to  his  death,  nor  as  to  where  he 
was  found  dead.  Po7vell  v.  Xorthern  Pac. 
R.  Co.,  46  Minn,  249.  48  N.  IV.  Kep.  907. 

In  an  action  for  killing  horses  upon  depot 
grounds  through  the  alleged  running  of  a 
train  at  an  unlawful  rate  of  speed — to  wit, 
eight  miles  per  hour— where  one  witness 
testifies  that  the  train  crossed  the  grounds 
at  the  rate  of  t>venty-five  miles  per  hour, 
but  four  trainmen  and  the  night  operator 
testitied  positively  that  the  speed  was  not 
to  exceed  eight  miles,  but  where  the  one 
witness  is  strongly  corroborated  by  the 
physical  circumstances,  as  the  marks  on 
the  horses  and  the  manner  of  their  killing. 


a  verdict  for  plaintiff  will  not  be  disturbed 
on  the  grouiul  that  it  was  not  supported  liy 
the  evidence.  Story  v.  C/iiia^o,  M.  &^  .S'/. 
/'.  A*.  Co.,  79  loiva  402,  44  A'.   W.  Rcf>.  6(;o, 

Where  iiliiiiilill  testilied  she  thought  it 
was  a  brakeman  who  raised  the  berth  wliieli 
afterwards  fell  and  cnishcfi  her  finijers,  aiul 
li;il(  rs  written  by  her  to  the  comiianv  soon 
after  the  accident  were  put  in  evidi-iice,  i" 
one  of  which  she  said  she  was  Injure'' 
through  the  negligence  of  an  employe  of 
the  com|)any,  and  in  another  she  stated 
that  it  was  a  newsboy  who  raised  the  berili, 
there  was  sulficiciit  evidence  to  sustain  a 
verdict  for  plainiitT,  as  the  jury  might  have 
believed  from  her  testimony  that  it  was  a 
brakeman  who  negligently  raised  the  berili. 
(Stiles,  J.,  and  Anders,  C.  [.,  dissentini;.) 
A'orthern  Pac.  R.  Co.  v.  /less,  48  Am.  &' 
J-^ni,^.  R.  Cas.  91,  2  Jl'us/i.  3S3,  26  P,u\  Rrp. 
866. 

On  the  second  trial  of  an  action  to  recover 
damages  for  injuries  sustained  by  a  person 
upon  a  railroad  track,  the  engineer  testilied 
that  he  did  not  see  the  ])lainlill  until  he  was 
within  50  or  60  feet  of  him  and  that  he  aji- 
plied  the  brakes  and  stopjjed  as  soon  as 
he  could.  Upon  cross-examination  it  was 
shown  that  the  witness  had  testificfl  on  the 
first  trial  that  he  had  discovered  the  plain- 
tiff about  100  yards  ahead  of  the  cni^ine, 
and  that  in  a  deposition  which  was  taken  at 
another  time  he  placed  the  distance  at  75 
yards.  The  mail  agent  on  the  train  testi- 
fied that  he  saw  the  plaintiff  011  ilie  tt  k 
several  hundred    yards  ahead  of  n. 

The  jury  returned  a  special  fu  l  itic 

plaintiff  was  at  least  200  yard  ilie  en- 

gine when  seen  by  the  enginei  /<■/</,  iha' 
the  evidence  was  sufficient  to  sustain  sue'  a 
finding.  Sihhy  v.  A'a/lijfe,  37  Am.  &^  I:  [i;. 
R.  Cas.  295,  50  Ark.  477,  8  S.  11'.  Rep.  606. 

Plaintiff's  testator  was  injured  by  a  fall  in 
the  street.  Me  was  seen  to  fall  and  was 
picked  up  senseless  at  a  point  where  some 
rails  projected  beyond  a  temporary  barrier 
inclosing  a  place  wdiere  defendant  was  hav- 
ing a  track  laid.  There  was  no  evidence  of 
any  other  possible  cause  of  the  fall.  There 
was  some  evidence  that  it  was  dark  at  that 
place,  and  it  also  appeared  that  it  was  not  a 
regular  crossing.  /M</,  that  the  evidence 
was  sufficient  to  sustain  a  finding  for  the 
plaintiff.  Woodman  v.  Metropolitan  R.  Co., 
38  Am.  &^  Enff.  R.  Cas.  484,  149  Mass.  335, 
4  L.  R.  A.  213,  21  A^.  £.  Rep.  482. 

Plaintiff,  a  passenger,  while  seated  in  the 
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train  reading,  was,  without  warning,  struck 
a  violent  blow  in  tlie  face,  and  the  issue 
was  made  whether  the  one  striking  hini  was 
a  brakcinan  of  the  train.  The  evidence 
left  IK)  (loiil)t  that  lie  w;is  an  einployr  <if  the 
tDtniiany,  and  ijiere  was  suDicient  evidcnre 
ti)  justify  a  tindinj;  that  lie  was  artiii;,'  as 
brakeiiian  at  the  time  by  authority  nf  a 
siipiiior  who  had  a  rij^iu  to  place  him  in 
that  position.  //(•/</,  sullicicnt  to  sustain  a 
vi'rdict  for  plaintill.  Conifer  v.  St.  Pitiil,  M. 
&^  M.  R.  Co.,  45  J//11/1.  207,  47  .\'.  //'.  A',/. 
788. 

I'laintill  was  a  passenj^cr  on  a  cable  car 
wliicii  ran  away  in  di'sccndinj^  a  grade  and 
turiu'd  over  at  a  curve,  tlirowinf;  him  down, 
causing;  a  few  cuts  on  the  head  which  were 
:ipparcntly  not  very  harmful ;  t>ut  in  a  few 
d.iys  temporary  unconsciousness,  headache, 
nervousness,  slee|)icssncss,  and  some  ini- 
[lairnKMit  of  the  mental  faculties  followed, 
and  seven  months  thereafter  he  was  stricken 
with  paralysis,  which  the  evidence  showed 
resulted  from  tiie  rupture  of  a  blood  vessel 
of  the  brain.  lie  had  always  been  in  good 
health  before  and  free  from  such  troui)les; 
and  while  there  was  a  conflict  of  medical  ex- 
pert evidence  as  to  the  cause  of  the  paraly- 
sis, there  was  abundant  evidcticc  to  support 
a  liiuling  that  it  resulted  from  the  effects  of 
the  fall.  Held,  that  there  was  no  error  in 
sustaining  a  verdict  for  plaintifl.  lUahop  v. 
.SV.  I\uil  City  R.  Co.,  48  Minn.  26,  50  X.  IV. 
Rep.  927. 

4.  Positive  and  Negative  Evidence. 

2»0.  Ill  B«"«ral.*— The  fact  that  a 
witness  does  not  observe  an  object  or  a 
sound  does  not  disprove  its  existence,  with- 
out more.  Cat  heart  v.  Hannibal  (^  St.  J. 
A'   '<'.,  1 9  Mo.  App.  113. 

l)laintilT  was  ejected  from  a  train,  and 
cvalcnce  was  olTcred  tending  to  show  that 
before  his  ejection  he  used  vile,  obscene, 
and  profane  language  in  a  car  tilled  with 
nassrngers,  including  many  women  and 
hUdren.  Upon  iiis  part,  he  introduced 
two  witnesses,  one  of  whom  testified  "  that 
lie  never  heard  him  use  half  a  dozen  oaths 
in  his  life,"  and  the  other  that  "  he  never 
heard  him  use  obscene  language  in  public, 
but  might  have  hearfi  him  make  use  of  an 
oath  some  time,  but  not  frequently."    Held, 

*  Positive  and  neR.itive  testimony  as  to  giving 
of  signals,  sec  notes,  45  Am.  &  EiNG.  R.  Cas. 
162;   ig  /,/.  3gg.  , 


that  such  l.itter  evidence  was  incompetent. 
Atchison,  T.  Sf  S,  F.  R.  Co.  v.  Cants.  34 
///;/.  &^  /'nji;-.  R.  Cas.  290,  38  Kan.  608,  17 
J'ac.  Rep.  54. 

2i>l.  ICrlntivo  uci^lit  ol'  posit ivn 
iiimI  it<'g:iiliv(>  ti'stiiiion.v.— i'ositive  tes- 
timony is  always  more  to  be  relied  upon 
than  negative  testimr)ny.  If  certain  wit- 
nesses testify  to  having  seen  paiticul.'ir 
things,  and  wliers  testify  that  they  did  not 
see  them,  the  testimony  of  those  who  allirm 
is  more  to  be  relied  upon  than  the  testi- 
mony of  those  who  deny.  Crew  v.  .SV. 
r.iOiis.  A',  t--'  N.  IV.  R.  Co.,  20  />,,■'.  R,p.  87. 
Ceori^ia  J'ac.  R.  Co.  v.  /VycWfj;/,  S3  (,,i.  5S3, 
10  .S'.  /:.  R,p.  277.  Sullivan  v.  Hannihal  &* 
St.  J.  R.  Co.,  72  M(i.  195. 

As  a  general  rule,  the  testimony  of  one 
who  swears  j)ositively  that  a  locomotive 
wiiistle  was  sounded  is  of  much  greater 
value  than  the  statement  of  a  witness  that 
he  flid  not  hear  it  souiuled.  Such  negative 
testimony  by  a  witness  who  was  not  giving 
heed  to  the  passing  locomotive,  or  tlie 
sounding  of  the  whistle  thereon,  and  who 
is  accustomed  to  the  frerjuent  sounding  of 
the  same,  is  ordinarily  entitled  to  but  little 
weight.  Kansas  City,  I't.  S.  &^  G.  A'.  Co.  v. 
Lane,  23  /////.  &•  /Cnjf.  R.  Cas.  237,  33  A'.?;;. 
702,  7  Par.  Rip.  587.— yuoiKi)  IN  Missouri 
Pac.  K.  Co.  V.  Pierce,  39  Kan.  391. — Ct//- 
ftth  V.  Paltiinore  &•  O.  A\  Co.,  44  Fed.  Rep. 
574.  Chicat^o,  li.  <5>»  (>.  A*.  Co.  v.  Stumps,  5  5 
///.  3fi7.—  Fi)r.i,o\VKi)  i.v  Chicago,  H.  Si  Q. 
R.  Co.  V.  Stumps,  69  111.  409. — Mcl\eever  v. 
Nr,v  York  C.  iS-  //.  R.  A'.  Co.,  88  A'.  ]'.  667, 
wem. — Following  Culhane  7'.  New  York 
C.  &  n.  R.  R.  Co.,  60  N.  Y.  133— Ai'i'i.iKi) 
IN  HolTmann  v.  Fitchburg  R.  Co.,  67  Ilun 
581,  51  N.  Y.  S.  R.  245,  22  N.  Y.  Supp.  463. 
DisiiNGUisiiEi)  IN  PufT  V.  Lehigh  Valley 
R.  Co.,  71  Hun  577. — HintoH  v.  Cream  City 
R.  Co.,  65  Wis.  323,  27  N.  IV.  Rep.  147. 

There  is,  in  such  case,  no  conflict  of  evi- 
dence, as  the  hearing  of  it  by  some  is  en- 
tirely consistent  with  the  failure  of  others 
to  hear  it.  or  forgetting  it  afterward.  J/orn 
v.  Paltimore  &*  O.  R.  Co.,  54  Fed.  Rep.  301, 
6  U.  S.  App.  381,  4  C.  C.  A.  346. 

The  rule  that  [)ositive  is  superior  to  nega- 
tive testimony  floes  not  apjily  where,  of  two 
parties  having  equal  facilities  for  seeing  or 
hearing  a  train,  one  swears  that  it  occurred, 
and  the  other  th.at  it  did  not.  The  prefer- 
ence that  the  law  gives  positive  evidence 
over  negative  is  when  one  swears  jiosi- 
tively  that  a  thing  happened  and  the  other 
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swears  that  he  was  present  and  did  not  see 
or  hear  it.  Atlanta  &•  IV.  P.  A\  Co.  v. 
Johnson,  66  Ga.  :!59.  Missouri  Pac.  K.  Co, 
V.  Johnson,  44  Kan.  660,  24  Pac  'u'p.  1116. 
—  FcjLi.owiNG  Kansas  City,  Ft.  S.  &  G.  R. 
Co.  V.  Lane,  33  Kan.  702. — Renwick  v.  New 
York  C.  R.  Co.,  36  A'.  Y.  132,  34  How.  Pr. 
91.— Followed  in  Sioux  City  &  P.  R.  Co. 
V.  Stout,  17  Wall.  (U.  S.)  657.  Quoted  in 
Buntin},'  v.  Central  Pac.  R.  Co,,  6  Am.  & 
Eng.  R.  Cas.  282,  16  Nev.  277. 

Where  there  is  a  conflict  of  testimony, 
and  one  testities  positively  to  a  thing  within 
his  peculiar  knowledge  or  information,  and 
the  testimony  of  the  other  is  a  mere  c'?iiial 
of  that  which  is  not  within  his  peculiar 
knowledge  or  information,  the  positive  tes- 
timony will  generally  prevail  over  the  nega- 
tive. Alt  V.  New  York,  L.  E.  &-  W.  R.  Co., 
29  Fed.  Ref).  72. 

Where  tiie  action  is  for  killing  a  child  on 
the  track,  and  a  witness  testities  that  the 
engineer  saw  the  child  in  time  to  have  pre- 
vented the  accident;  that  the  engine  was 
moving  slowly,  and  could  have  been  stopped 
within  four  or  five  feet ;  and  that  he  called 
to  the  engineer  when  the  engine  was  at 
least  six  feet  from  the  child,  it  is  sufficient 
to  support  a  verdict  for  plaintifT,  lliough 
the  evidence  is  substantially  denied  by  the 
engineer  and  a  switchman.  Ross  v.  Texas 
&'  P.  R.  Co.,  44  Fed.  Rep.  44. 

Where  a  shipper  of  goods  testifies  posi- 
tively that  he  took  the  goods  todefcndatit's 
station,  and  not  finding  the  regular  agent 
in,  deposited  them  as  directed  by  the  tele- 
graph o[)crator,  who  was  temporarily  in 
charge  of  the  office,  and  the  telegraph 
operator  simply  denies  any  such  conversa- 
tion, and  that  she  does  not  remember  hav- 
ing seen  the  plaintifT,  both  witnesses  being 
equally  credible,  the  v..  idence  of  the  shipper, 
being  positive,  should  be  given  tlie  greater 
weight.  Ralph  v.  Chicago  ^  N.  W.  R.  Co., 
32  Wis.  177. 

In  an  action  for  an  injury  resulting 
through  an  alleged  defect  in  the  track,  the 
company  introduced  but  one  witness,  the 
section  boss,  who  testified  that  he  had  ex- 
amined the  track  a  day  or  two  before,  and 
found  no  defect,  except  one  tie  which  was  a 
little  decayed,  but  not  rotten.  As  against 
this,  plaintifT  proved  by  six  or  seven  dis- 
interested witnesses  that  the  ties  at  the 
place  were  very  rotten  ;  that  the  rails  were 
old  and  much  worn,  with  their  flanges 
broken    down.     Held,    that    the    prepon- 


derance of  evidence  was  with  the  plaintifT. 
Ne'.Jinan  v.  Alabama  G.  S.  R.  Co.,  38  Fed. 
Rep.  Si 9. 

A  refusal  to  instruct  the  jury  that  the 
positive  testimony  of  two  witnesses  iliat  a 
warning  of  the  approach  of  a  car  was  s^ivcn 
by  the  brakeman  upon  it  "  will  outweigh 
the  negative  tesiin  ony  of  four  that  they  did 
not  hear  it,  provided  the  witnesses  are  ;,11 
equally  credible  " — held,  not  to  be  error  he- 
cause  it  ignored  the  consideration  of  wh.it 
opportunity  each  witness  had  of  hearing  the 
alleged  warning,  and  because  two  witnesses 
did  not  testify  positively  that  the  brakeman 
gave  such  warning,  nor  wa=i  the  negative 
testimony  confined  to  four  witnesses.  Per;.^ 
V.  Chicago,  M.  &^  St.  P.  R.  Co.,  2  Am.  &^ 
Eng.  R.  Cas.  70,  50  JVis.  419.  7  JV.  IV.  Rep. 
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A  witness,  M.,  testified  that  he  told  the 
deceased,  as  he  was  starting,  that  the  train 
was  coming,  and  that  he  replied,  "  I  can 
make  it."  Several  other  witnesses,  who 
were  present  and  would  have  seen  M.  had 
he  been  there  to  say  this  to  the  deceased, 
testit'ed  that  they  did  not  see  him,  and  that 
they  remained  there  all  the  time  from  tlic 
arrival  of  the  deceased  to  his  death.  Hdii, 
that  this  court  cannot  say,  as  a  matter  of 
law,  that  the  jury  were  bound  to  believe  the 
testimony  of  M.  as  against  the  other  tcs- 
tiii  •  ;y.  U'instanley  v.  Chicago,  M.  &^  St. 
P.  R.  Co.,  35  Am.  &^  Ftig.  R.  Cas.  370,  72 
W'«.  375,  39  N.  IV.  Rep.  S56. 

2{}12.  Attention  of  witness  spoeially 
called. — As  against  positive  afllrinaiivc 
evidence  of  credible  witnesses  of  the  ring- 
ing of  a  bell  or  the  sounding  of  a  wliistlc, 
there  must  be  something  more  than  the 
testiiiiony  of  one  or  more  that  they  did  not 
hear  it.  It  must  appear  that  their  attention 
was  directed  to  the  fact  at  the  time.  CV//- 
hane  v.  A'i'w  ^'ork  C,  &*  H.  R.  R.  Co.,  60  X. 
Y.  133,  \o  Am.  Ry.  Rep.  142.— Applied  in 
Greany  v.  Long  Island  R.  Co.,  24  Am.  & 
Eng.  R.  Cas.  473,  loi  N.  Y.  419,  5  N.  E.  Kej). 
425;  Chapman  v.  New  York  C.  &  II.  K.  R. 
Co.,  14  Hun  (N.  Y.)  484;  HofTmann  v. 
Fitchburg  R.  Co..  67  Hun  581,  51  N.  Y.  S. 
R.  245,  22  N.  Y.  Supp.  463.  Distin- 
guished IN  PufT  V.  Lehigh  Valley  R.  Co., 
71  Hun  577.  Followed  in  McKeever  v. 
New  York  C.  &  H.  R.  R.  Co.,  88  N.  Y.  667. 

Where  plaintiff's  witnesses,  whose  atten- 
tion was  called  to  the  subject  at  the  time, 
swear  that  they  did  not  hear  the  bell,  while 
defendant's  witnesses  swear  positi  ely  that 
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it  was  rung,  the  question  is  one  of  fact  for  a 
iurv.  Sii//iT  V.  U/ua  &•  />.  A\  A\  Co.,  59 
W.  1 '.  63 1 .  Moore  v.  jVe7t>  }  'or A  C.  &*  H.  R. 
R.  Co.,  75  Hun  381,  27  .V.  }'.  Supp.  449,  57 
A'.  1 '.  S.  R.  695. 

When  witnesses  testify  that  they  did  not 
hear  the  whistle  or  bell  of  a  locomotive 
sounded  until  it  appeared  ;it  a  certain  point ; 
that  they  were  giving  p.articular  attentif):i, 
were  listening  foi  such  signals,  and  would 
have  heard  them  if  givn — their  testimony 
is  more  than  merely  negative,  and  therefore 
cannot  be  disregarded.  Qiiif^hy  v.  Drlaiuare 
&^  11.  Canal  Co.,  142  Pa.'  Sf.  3S8,  21  ,///. 
Alp.  827.  Longencckcr  v.  Pennsylvania  R. 
Co.,  105  Pa.  St.  32S. 

SD.'J.  AlttMitionofwitiioss  not  spe- 
cially called. — The  testimony  of  a  person 
that  lie  did  not  hear  a  familiar  sound,  like 
the  ringing  of  a  bell,  when  he  admits  that 
he  was  not  listening  or  thinking  of  the  mat- 
ter, is  entitled  to  very  little,  if  any,  weight. 
Chicago.  R.  I.  <S^•  /'.  k.  Co.  v.  Givcns,  iS  ///. 
App.  404.  Hoffmann  v.  Fitchbnrg  R.  Co.,  67 
Hun  581,  51  A'.  1'.  5.  R.  245,  22  N.  Y.  Supp. 

463. 

The  fact  that  the  witnesses  who  testified 
alRrmatively  that  the  bell  was  rung  were 
the  engineer  and  other  employes  of  the 
company  was  not  sufficient  in  itself  to  dis- 
credit their  testimony,  although  a  fact  to  be 
considered  by  the  jury,  so  as  to  cliange  the 
above  rule.  Hoffmann  v.  Fitiliburg R.  Co.,  67 
Hun  581,  51  X.  V.  S.  A.  245,  22  A'.  ]'.  Supp. 
463. — AiMM.YiNC.  Culhane  7'.  New  York  C.  & 
H.  K.  R.  Co.,  60  N.  Y.  133;  Dyer  7'.  Erie  R. 
Co.,  71  N.  Y.  228;  McKeevcr  7'.  New  York 
C.  &  H.  R.  R.  Co.,  88  N.  Y.  GGj.—Fwlerv. 
Xf7i>  ]'orli-  C.  &^  H.  R.  R.  Co.,  74  ////;/  141, 
26  A^  1'.  Supp.  218,  56  A'.   ]'.  X  A".  307. 

A  passenger  sued  for  injuries  received  in 
the  press  of  the  crowd  in  passing  a  gate  to  a 
train,  and  the  plaintiff  and  another  witness 
testified  that  but  one  of  the  five  gates  was 
opim.  The  company  produced  several  wit- 
nesses who  testified  that  all  the  gates  were 
open,  but  it  seemed  that  they  had  other 
duties  which  engaged  their  attention  anil 
somewhat  interfered  with  their  observation. 
The  company  failed  to  call  certain  gate- 
keepers and  policemen  stationed  at  the 
gates  claimed  not  to  have  been  open.  Held, 
that  a  verdict  finding  that  but  one  gate  was 
open  should  not  be  disturbed.  Taylor  v. 
Pennsyhiant'a  Co.,  50  Fed.  Rep.  755. 

The  issue  was  whether  a  certain  car  car- 
ried a  light,  and  witr?sses  swore  that  they 


were  looking  toward  the  place  where  the 
driver  swore  the  light  was,  not  for  the  pur- 
pose of  ascertaining  if  there  was  a  light,  not 
having  the  subject  in  their  minds,  but 
simply  looking  to  see  all  that  could  be  seen. 
Held,  that  their  evidence  was  more  than 
mere  negative  testimony  that  they  did  not 
see  a  light.  The  ipicstion  was  whether  their 
evidence  was  true,  and  whetiicr  it  cniivii:ced 
the  jury  th  it  they  would  have  seen  the 
light  if  there  had  been  one  there.  U'liit- 
ta/cr  V.  AV7i'  VorJi-  "■'  H.  R.  Co.,  U)J.&'  S. 
(A- I'.)  287. 

2t>4.  AVitiicss  111  a  position  tolu>ar 
or  ob.serv<*. — As  a  general  rule,  the  testi- 
mony of  one  who  w;is  in  such  a  posiii(<n  as 
to  know,  and  who  can  swear  jjosiiively  that 
a  locomotive  whistle  was  sounded  at  and 
before  reaching  a  crossing  of  a  public  road, 
is  of  much  greater  weight  than  a  state- 
ment of  a  witness  who  was  not  in  such  a 
position  as  to  be  able  to  state  positively  that 
no  whistle  was  sounded.  Missouri  Pac.  R. 
Co.  V.  Pierce,  39  Kan.  391,  18  Pac.  Rep.  305. 
—Quoting  Kansas  City,  Ft.  S.&  G.  K.  Co. 
V.  Lane,  33  K;in.  702. 

Where  witnesses  swear  that  they  heard  the 
ringing  of  the  engine  bell,  and  others  swear 
that  they  were  in  a  position  to  hear  it  if  it 
had  rung,  and  that  they  did  not  hear  it, 
there  is  sufficient  conflict  in  the  evidence  to 
be  left  to  the  jury.  Hunting  v.  Central  Pac. 
R.  Co.,  6  .-////.  (5-»  Eng.  R.  Cas.  282,  16  Xev. 
2TJ. —  Foi.i.dWiNt;  Cohen  v.  Eureka  iS:  P.  R. 
Co.,  14  Nev.  386.  Quoting  Renwick  ?'.  New 
York  C.  R.  Co..  ■^G'H.  Y.  133  ;  Dublin,  W.  & 
W.  R.  Co.  V.  Slattery.  L.  R.  3  Ai'p.  Cas. 
1 1 55. — .Uoran  v.  Eastern  R.  Co.,  48  Minn. 
46,  50  X.  \V.  Rep.  930.  Weber  v.  Xew  York 
C.  &^H.  R.  R.  Co..  67  X.  Y.  587,  w/,'/;/.— Fol- 
lowing S.ilter7'.  Utica  i^'  H.  R.  R.  Co.,  59  N. 
Y.  631  ;  Hackford  v.  Xew  York  C.  &  11.  R. 
R.  Co.,  53  N.  Y.  6S4.- Puff  V.  Lehigh  Valley 
R.  Co..  71  /lun  (.y.  ]'.)  i;-;.-^  DisriNGCisH- 
ING  Culhane  7'.  New  York  C.  it  II.  R.  R.  Co., 
60  N.  Y.  133;  McKeever  -•.  New  York  C.  & 
H.  R.  R.  Co.,  88  N.  Y.  667  ;  Hotlman  v. 
Fitchbnrg  R.  Co.,  51  N.  Y.  S.  R.  245.— 
Menard  v.  Boston  &^  M.  R.  Co.,  150  iMass. 
3S6,  23  lY.  E.  Rep.  214. 

The  fact  that  other  jicrsons,  in  a  different 
position  from  plaintiff,  could  hear  the  btil 
and  see  the  train  is  not  conclusive.  The 
duty  was  to  warn  persons  approaching  on 
the  highway,  and  the  fact  that  a  person 
there  listened  and  looked  and  was  un.ible 
to  see  or  hear  the  train  is  some  evidence 
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at  least  that  the  necessary  warning  was  not 
given.  Cra-ivford  v.  Delaware,  L.  &•  IV, 
A\  Co.,  13  TV.  ]'.  S.  A\  298. 

A  witness  may  be  in  any  conceivable  atti- 
tude of  attention  or  inattention,  which  will 
give  his  evidence  value  or  leave  it  with 
little  or  no  value  ;  but  where  his  position  is 
such  that  the  sound  would  have  been  lial)lc 
to  attract  his  attention  if  a  bell  on  a  train 
had  been  rung,  his  failure  to  hear  it  is  some 
evidence  that  it  did  not  ring.  Mciuuii  v. 
Boston  &•  M.  A\  Co.,  1 50  Mass.  3S6,  23  .V. 
£.  Kefi.  214. 

2t)5.  Negative  in  form,  positive  in 
fsKtt. — Where  one  or  more  witnesses  swear 
positively  to  a  fact,  such  as  that  a  bell  was 
rung,  or  warnings  given  by  the  voice  crying 
out,  and  one  or  more  witnesses  having 
equal  means  of  information  and  equal  op- 
portunity of  knowing  the  fact,  whether  it 
occurred  or  not,  and  who  bestowed  equal 
attention  upon  the  subject,  swear  that  it 
did  not  occur,  both  sets  of  witnesses  arc  to 
be  treated  as  giving  positive  testimony. 
Georgia  Pac.  K.  Co.  v.  Freeman,  83  Ga.  583, 
10  5."^  Nep.  277. 

Testimony  of  witnesses,  who  at  the  time 
of  an  accident  at  a  railroad  crossing  were 
w  thin  thiity  yards  of  it,  that  they  were  in 
a  situation  to  have  heard  a  bell  ring  or 
wiiistle  sound,  if  there  had  been  any  rung 
or  sounded,  and  that  they  did  not  hear  any, 
cannot  be  regarded  as  negative  testimony. 
Rockford,  R.  I.  6-  St.  L.  R.  Co.  v.  Hillmer, 
72  ///.  235.  — Distinguishing  Chicago  & 
R.  I.  R.  Co.  V.  Still,  19  111.  499.  Quoting 
Chicago,  n.  &  Q.  R.  Co.  v.  CaulTman,  38  111. 
i,z(\—Clii\\ii;o,  IS.  &•  O.  A'.  Co.  v.  /,<•<?,  87  ///. 
454,  18  .Im.  Ry.  Re/>.  378.  O'lo  &•  M.  R. 
Co.  v.  Mueller,  A,(i  III.  -l/'fi.  ic^.— Arpi.viNG 
Frizell  7).  Cole,  42  111.  362. 

Where  one  witness  swears  that  an  agent 
of  a  railway  company  purchased  wood  for 
the  company,  and  the  agent  swears  that  he 
did  not  jjurchase  it.  there  is  no  negative 
testimony  by  either  witness.  The  testi- 
mony of  the  witness  that  he  did  not  make 
the  jiurchase  is  as  much  positive  evidence 
as  if  he  had  testified  that  he  did.  Great 
ire\t,r/t  A'.  Co.  v.  Hanks,  25  ///.  241. 

CIMJ.  Kvideiu'e  nK  oiistoiii  or  liabit. 
— Where  the  employe'-  whose  business  it  was 
to  place  a  stool  used  for  the  jiurpose  of 
assisting  lady  passengers  to  enter  the  train 
was  not  produced  or  accounted  for,  there 
was  no  error  in  rejecting  evidence  that  it 
was  the  custom  and  habit  of  the  company 


to  have  the  stool  in  its  proper  place  up  to  the 
time  of  the  starting  of  the  train,  there  being 
positive  evidence  in  behalf  of  the  plaintill 
that  it  was  out  of  place  when  he  was  in- 
jured, and  only  negative  evidence  to  the 
contrary  in  behalf  of  the  defendant.  At- 
lanta (S-  \V.  r.  R.  Co.  V.  Holcombe,  SB  Ga. 
9,  13  S.  E.  Rep.  751. 

The  testimony  of  a  fireman  on  a  locomo- 
tive, whose  duty  it  is  to  ring  the  bell  when 
the  engine  is  in  motion,  "  that  although  he 
had  no  independent  recollection  of  ringing 
it  on  a  certain  occasion,  yet  it  was  his  uni- 
form and  invariable  habit  to  ring  it,  so  that 
it  had  become  second  nature  with  him  to 
do  so,  and  tluit  from  these  facts  he  was  able 
to  state  positively  that  he  did  ring  it  on  the 
occasion  referred  to,"  is  competent  and 
sufficient  evidence  to  justify  the  jury  in 
finding  that  the  bell  was  rung,  notwith- 
standing the  testimony  of  other  witnesses 
that  they  were  in  a  position  to  have  heard 
it  if  it  had  been  rung,  and  that  it  was  not 
rung.  Evison  v.  Chteago,  St.  P.,  M.  iS~»  O. 
R.  Co.,  45  Minn.  370,  48  A\  11'.  Re/>.  6. 

297.  Failure  to  recollect.— Evidence 
of  the  recollection  of  a  merchant  as  to  what 
was  said  by  him  to  the  company's  agent 
about  the  terms  of  shipment  of  goods,  is 
entitled  to  greater  weight  than  the  recol- 
lection of  the  agent,  both  because  he  had  a 
more  direct  personal  interest  in  the  transac- 
tion than  had  the  agent,  and  because  he  did 
not  engage  in  so  many  shipments  of  a  nearly 
uniform  character  as  the  agent,  /o/inso/i  v. 
Ne7Cf  Yor/,-  C.  R.  Co.,  39  How.  Pr.  {N.  V.) 
127. 

298.  Welfflit  for  jury.— Positive  tes- 
timony as  to  the  giving  of  statutory  railway 
signals  near  a  highway  crossing  cannot,  as 
matter  of  law,  control  negative  testimony 
on  the  same  subject.  If  such  prfiofs  con- 
flict their  weight  is  for  the  jury.  Rhoades  v. 
Cliica}^o  &-  G.  T.  R.  Co.,  21  Am.  e^^  Eng.  R. 
Cas.  659,  58  Mieli.  263.  25  N.  It'.  Rep.  182. 
Perkins  v.  Ruffalo.  R.  <^  P.  R.  Co.,  10  N.  Y. 
Siipp.  356.  Greaiiy  v.  Lon^;^  Island  R.  Co.,  24 
Am.  &•  En^r.  R.  Cas.  473,  loi  A'.  Y.  419,  5  A'. 
E.  Rep.  425;  ajjirmint;  31  Hun  173. — .AP- 
PLYING Culhane  v.  New  York  C.  cS:  II.  R. 
R.  Co.,  60  N.  Y.  \T,T,.~ Roller ts  v.  Chieaj^o 
6r-  X.   IV.  R.  Co..  35  ffV.v.  679. 

Where  the  issue  is  whether  a  bell  was 
rung  on  an  entiine  approaching  a  highway 
crossing,  as  required  by  statute,  and  four 
witnesses  testify  that  it  was  not  rung  and 
the  engineer  and  fireman  testify  that  i:  was 
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rung,  the  jury  are  justified  in  giving  more 
weight  to  the  evidence  of  the  four  than  to 
the  evidence  of  the  two  trainmen,  not  merely 
because  of  their  greater  number,  but  be- 
cause the  four  seemed  to  be  free  from  bias, 
while  the  two  trainmen  arc  under  a  great 
inducement  to  relieve  themselves,  by  their 
own  evidence,  of  a  charge  of  negligence. 
Chii-ai^o,  n.  <S-  Q.  R.  Co.  v.  Triplctt,  38  ///. 
4S2.  '  McGralh  v.  New  York  C.  <S-  //.  A\ 
A'.  Co.,  I  r.&'C.  (jV.  v.)  243. 

An  instruction  that  alTirmative  testimony 
as  to  the  ringing  of  the  bell  or  sounding  of 
the  whistle  is  entitled  to  more  weight  tiian 
negative  testimony  ignores  the  fact  that  in 
weighing  such  testimony  the  comparative 
credibility  and  means  of  knowledge  of  the 
witnesses  should  be  considered,  and  '3  i)rop- 
erly  refused.  Pence  v.  Chicago,  R.  I.  &•  P. 
R.  Co.,  42  Am.  &•  Eng.  R,  Cas,  126,  79  lo^ua 
389,  44  N.  li'.  Rep'.  686.  Olsen  v.  Oregon 
S.  L.  &'  U.  N.  R.  Co.,  9  Utah  129,  33  Pac. 
Rep.  623. 

Plaintifl  sued  to  recover  for  personal  in- 
juries, which  he  claimed  to  have  sustained 
by  reason  of  slipping  upon  the  ice  upon 
defendant's  stairs.  The  defendant  denied 
that  there  was  any  ice  on  the  stairs,  and  in- 
sisted that  the  slipping  was  an  ordinary  ac- 
cident. The  defendant  produced  a  greater 
number  of  witnesses  than  the  plaintiff,  who 
testified  positively  that  ther  ■  was  no  ice, 
while  plaintifl's  witnesses  testi*iod  positively 
that  there  was.  HcU,  that  the  jury  had  a 
right  to  believe  the  plaintiff's  witnesses 
against  the  larger  number  produced  by  the 
defendant,  and  the  trial  court  having  denied 
a  motion  for  a  new  trial,  who  had  the  wit- 
nesses before  him  and  could  see  their  man- 
ner of  testifying,  the  appellate  court  slioiild 
not  interfere.  Belcher  v.  Manhattan  R.  Co., 
I  X.  Y.  Siipp.  349. 

litM).  Iiisiiflii'ioiit  to  tro  to  jury. — 
The  negative  testimony  of  plaintiff  that  she 
did  not  hear  any  whistle  or  bell,  as  against 
the  positive  affirmative  testimony  of  six 
witnesses  who  did  hear,  is  merely  a  scintilla 
of  evidence,  which  is  not  enough  to  make 
out  a  charge  of  negligence  against  the  rail- 
ro.id  company.  Haiiser  v.  Central  R.  Co., 
147  Pa.  St.  440,  23  At  I.  Rep.  766.  Siither- 
land  V.  Ne7v  York  C.  &^  U.  R.  R.  Co..  9/. 
i!^  .S".  (A^  I'.)  17.  — Criticiski)  in  Leonard 
V.  New  York  C.  k  H.  R.  R.  Co.,  10  J.  &  S. 
225.^ 

Where  the  only  negligrnce  charged  is  a 
failure  to   blow  a  whistle   on    a   train,  and 


there  is  affirmative  evidence  of  credible 
witnesses  that  the  whistle  was  blown,  and 
the  plaintiff  only  produces  witnesses  who 
were  paying  no  attention  to  the  signals, 
who  merely  testify  that  they  did  not  hear 
them,  it  is  error  for  the  court  to  refuse  to 
instruct,  at  the  request  of  the  company,  that 
the  negative  evidence  should  not  be  con- 
sidered. Tolman  v.  Syracuse,  R.  &^  A'.  Y. 
R.  Co.,  27  Hun  (A'.  Y.)  325.— Quotino  Cul- 
hane  v.  New  York  C.  &  M.  R.  R.  Co.,  60  N. 

y- 133. 


EXAMINATION. 

By  consignee,  before  receipting  for  goods, 
see    Cakria(.;k    ok   Mkkciianiiise,    •liiH ; 

EXI'RF.SS  COMI'A.NIKS,  40. 

For  color  blindness,  see  E.mpi.oyks.  i). 

Of  cars  by  employes,  rule  requiring,  see  Em- 

ri.OVES,  I.NJUKIES  TO,  45-I-. 

—  experts,  sec  WrrsKssKs,  152-158. 

—  garnishees,  sec  Attaciimk.nt,  etc.,  OO. 

—  jurors,  on  the  voir  dire,  see  Trial,  3o. 

—  machinery,  duty  of  carrier  as  to,  see  Car- 

riage OK  Passengers,  104. 

—  officers  of  claimant  company,  see  Claims 

against  Umiei)  States,  1<>. 

—  parties,  before  trial,  see  Discovery,  etc., 

8-10. 

—  proposed    route,    by  commissioners,    see 

Location  ok  Route,  8-12. 

—  roadbed,  duty  to  make,  see  Carriage  of 

Passengers,  1<M>,  1«7. 

—  witness,  as  to  value,  see  Eminent  Domain, 

«;J5. 

—  witnesses,  generally,  see  Witnesses,  44- 

0:1. 
Physical,  of  person  suing  for  injuries,  see 

Physical  Examination. 


EXCAVATIONS. 

Beneath  right  of  way,  enjoining,  see  Mines 
ANii  Mining,  8. 

Defective,  notice  of  defect  to  employe,  see 
Employes,  Injuries  to,  231. 

Duty  of  company  as  to  safety  of,  see  Em- 
ployes, Injuries  to,  50. 

—  to  keep  premises  free  from,  see  Licensees, 

Injuries  to,  12. 
In  banks  of  streams,  see  Flooding  Lands,  O. 

—  city    streets,    liability    to  abutters,   see 

Streets  and  Highways,  172. 

—  or  about  track,  liability  for,  see  Stre  :t 

Railways,  17!>. 
Liability  for  the  collection  of  surface  water 

in,  see  Waters  anh  Watekcoursis,  20. 
Near  track,  injuries  to  animals  caused  by, 

see  Animals,  Injuries  to,  75. 
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EXCAVATIONS,  1-3. 


Under  track,  injuries  to  persons  making,  see 

Strkkt  Railways,  478. 
when  negligence,  see  Street  Railways, 

3.'>4. 

1.  l{iij:ht  to  make.  —  Under  the  pro- 
visions of  ?■  50,  ch.  54,  W.  Va.  Code  1S87,  a 
railroad  company,  with  the  assent  of  the 
municipal  auiliorities,  may  construct  and 
op(rr:;te  its  railroad  alonjj  a  public  street  of 
a  city,  ill  a  cut  or  excavation  below  the 
common  level  of  the  remaininjj  portion  of 
the  street,  in  such  manner  as  will  appropri- 
ate a  portion  f)f  the  street  to  the  exclusive 
use  of  the  railroad  company,  provided  such 
excavation  does  not  occupy  the  entire 
street,  or  such  considerable  portion  thereof 
as  would  substantially  prevent  the  use  of 
the  street  by  the  general  public,  and  pro- 
vided, further,  that  it  does  not  unneces- 
sarily impair  the  usefulness  of  the  street  as 
a  hi<;hway  for  the  general  public.  Arfieiis 
V.  Wlicelint;  &^  H.  K.  Co.,  ^o  Am.  &* /uijf. 
7\\  Gis.  2S4,  33  W.  ra.  I,  5  L.  A\  A.  371,  10 
5.  E.  Kip.  14.— Distinguishing  Stevens 
V.  Flrie  R.  Co.,  21  N.  J.  Eq.  259. 

When  a  natural  person  or  a  corporation 
is  authorized  to  disturb  the  surface  or  bed 
of  a  highway,  whether  by  way  of  privilege 
or  duty,  it  must  be  done  with  ordinary 
diligence  to  prevent  accidents  from  its  im- 
paired condition,  to  persons  traveling  on 
the  street.  It  is  a  duty  to  guard  against 
persons  or  vehicles  falling  into  the  excava- 
tion, i)v  fencing  or  by  placing  lights.  Flynn 
V.  Xfiv  York  El.  K.  Co.,  \7  /.&-  S.  UV.'  V.) 
60. 

A  railroad  company  authorized  by  act  of 
congress  to  lay  a  track  in  the  District  of 
Columbia,  and  to  cross  or  intersect  any  of 
the  roads  or  streets  of  the  district,  cannot 
enjoin  the  commissioners  of  the  district,  or 
contractors  working  under  them,  from  pro- 
ceeding to  construct  a  sewer  under  the 
railroad  tracks,  where  it  is  only  charged 
that  the  contractors  are  doing  their  work  so 
carelessly  as  to  interfere  with  the  rights  of 
the  company,  and  that  the  excavations 
would  endanger  the  tracks  and  prevent 
their  use,  unless  the  company  used  great 
care  and  expense  in  protecting  the  tracks  at 
the  excavations.  It  is  the  duty  of  the  con- 
tractors to  do  their  work  in  a  manner  so  as 
not  to  unnecessarily  interfere  with  the 
rights  of  the  company,  but  they  cannot  be 
enjoined  where  they  are  acting  by  lawful 
•inthority.  Dallimore  S^  P.  N.  Co.  v.  Den- 
nison,  3  Mac  Art  li.  {D.  C.)  245. 


2.  Duty  to  guard  by  fence,  etc.— 

It  is  the  duty  of  a  company,  when,  in 
order  to  construct  its  roadbed,  it  makes  an 
excavation  across  a  public  highway,  to  so 
protect  and  guard  the  same  as  to  prevent 
injury  to  persons  passing  and  exercising 
ordinary  care.  Shonliojff'  \.  Jackson  Branch 
R:  Co.,  97  Mo.  151,  10  .v.  W.  Rep.  618. 

Excavations  adjoining  a  public  ro.ut  need 
not  be  fenced  by  the  owner  of  the  land  un- 
less they  are  so  near  to  the  road  as  to  be 
dangerous  to  passers-by.  lUnks  v.  South 
Yorkshire  R.  Co.,  3  B.  &^  S.  244,  32  L.  J.  O. 
B.  26,  II    ir.R.  6G,  7  L.  T.  350. 

Giving  protection  to  travelers  on  the 
street  is  a  thing  separate  fnjni  doing  the 
work  that  makes  the  highway  unsafe.  The 
obligation  to  do  the  work  skilfully  docs  not 
involve  the  obligation  to  warn  passers-by, 
as  they  would  be  injured  by  falling  into  an 
excavation  skilfully  made  as  much  as  if  it 
were  negligently  made.  And  the  fact  that 
the  right  to  excavate  is  exercised  by  means 
of  a  contract  does  not  lessen  the  obligation 
as  to  passers-by.  The  obligation  is  impera- 
tive so  long  as  the  excavation  exists ;  and 
therefore  notice  that  it  is  not  sufficiently 
protected,  is  not  necessary  to  make  the 
parties  excavating  legally  liable  for  injuries. 
Elyini  V.  New  York  El.  R.  Co.,  17  /.  &>  S. 
(X.  l'.)6o. 

3.  l»er.soiml  injuries.— At  common 
law  a  landowner  is  not  liable  to  a  person 
who  has  strayed  oil  the  highway  and  fallen 
into  an  excavation  on  his  land,  such  exca- 
vation being  near  to,  but  not  substantially 
adjoining,  the  highway.  Ilardc.istle  v. 
South  Yorkshire  R.  Co.,  4  H.  &•  X.  67,  5 
/;/;-.  A'.  S.  150,  28  /../.  Ex.  139. 

Railroads  owe  a  duty  to  their  employes 
in  protecting  them  from  unnecessary  exca- 
vations and  pitfalls  near  the  track.  Riit^oii 
V.  Toledo,  A.  A.  &*  N.  M.  R.  Co.,  91  Alieh. 
379.  S>  A'.  IV.  Rep.  1004. 

And  the  employe  does  not  necessarily 
assume  the  risk  of  danger  from  such  ex- 
cavation. Ragon  v.  Toledo,  A.  A.  &^  A'. 
M.  R.  Co.,  91  Mich.  ^79,  51  A^  IV.  Rep. 
1004. 

It  being  the  duty  of  the  section  foreman 
to  keep  the  railroad  track  in  repair,  etc.,  to 
that  extent  he  represents  the  company,  who 
are  liable  for  his  acts  of  negligence.  So 
held,  in  an  action  by  a  brakeman  for  per- 
sonal injuries  caused  by  an  excavation  near 
the  track.  Le-rcis  v.  St.  Louis  &^  I.  M.  R. 
Co.,  59  Mo.  495,  8  Am.  Ry.  Rep.  450. 


.XCAVATIONS,  4.— EXCEPTIONS. 
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4.  Takiiif?  away   lateral   support. 

— If  a  person,  by  carelessness  in  making  an 
excavation  in  liis  own  ground,  causes  the 
fail  of  or  injury  to  a  liouse  erected  on  the 
land  adjoining,  he  is  liable  in  damages  for 
the  injury.  Baltimore  <S-  P.  R.  Co.  v. 
Kcaney,  42  Md.  117,  14  Am.  Ry.  Rep.  330.— 
Quoted  in  Chicago,  St.  L.  &  P.  R..C0.  v. 
Barnes,  2  Ind.  App.  213;  Selleck  v.  Lake 
Shore  &  M.  S.  R.  Co.,  93  Mich.  375. 

Damage  done  to  the  house  of  a  party  by 
reason  of  the  excavation  of  a  street  by  a 
railroad  company,  made  under  lawful  au- 
thority, is  not  damnum  absque  injuria,  and 
he  may  recover  therefor  without  showing 
tliat  the  power  delegated  to  the  company 
has  been  illegally  or  negligently  exercised. 
Baltimore  &*  P.  R.  Co.  v.  Reaney,  42  Aid. 
117,  14  Am.  Ry.  Rep.  330.— Approved  in 
District  of  Columbia  v.  Baltimore  &  P.  R. 
Co.,  4  Am.  &  Eng.  R.  Cas.  179,  i  Mackey 
(D.  C.)  314. 

Where  fhe  defendants,  in  constructing 
their  railroad,  make  an  excavation  upon 
their  own  land,  but  so  near  the  line  of  the 
plaintifTs'  land  adjoining  that  the  soil  of 
the  plaintilTs,  without  any  artificial  weight 
being  [iJaced  thereon,  slides  into  the  ex- 
cav.ntion,  they  are  liable  for  the  injury 
that  the  plaintifTs  have  therel)y  suffered. 
Richardson  v.  Vermont  C.  R.  Co.,  25  Vt. 
465. — Reviewed  and  approved  in  Eaton 
V.  Hoston,    C.    &    M.   R.    Co.,   51    N.   H. 

504. 

In  such  a  case  evidence  of  the  cost  of  re- 
taining walls  i.s  proper  to  show  whether  or 
not  the  damage  could  have  been  repaired 
and  [)laintilT's  lot  preserved  at  a  reasonable 
cost.  Kopp  V.  Xor/hern  Pac.  R.  Co.,  41 
Minn.  310,  43  A'.  W.  Rep.  73. 

Tiie  right  to  remove  the  lateral  support 
of  adjacent  property,  carrying  buildings,  is 
subject  to  the  qualification  that  the  exca- 
vator siiall  use  ordinary  care  to  cause  no 
unnerossary  <iamagcs  to  such  buildings. 
Larson  v.  Metropolitan  St.  R,  Co.,  no  Mo. 
2;;4.  19  .S".    W.  Rep.  416. 

Where  the  owner  of  land  on  which  such 
an  excavation  is  proposed,  notifies  the  ad- 
jacent owner  of  a  building  that  the  exca- 
vations will  be  made  "in  sections,"  but 
afterwards  adopts  a  more  hazardous  mode 
of  removing  tlie  soil,  from  which  damage 
results,  without  reasonable  notice  of  the 
change  of  plan — held,  evidence  to  support 
a  charge  of  negligent  excavation.  Larson  v. 


Metropolitan  St.  R.  Co.,  no  Mo.  234, 
W.  Rep.  416. 


.95. 


EXCEPTIONS. 
Bill  of,  on  appeal,  see   Aimkal  and  Error, 

]  14,  VMS. 
In  bills  of  lading,  see  Bii  i.s  of  Ladino,  02- 

712,    102,    150;    Cakriagi:  ok    Mkk- 

ciiANDisE,  430-484. 

—  deeds,  see  Dkkds,  ;J8. 

Of  homestead  rights,  in  grant,  sec  Land 
Gkants,  J)5. 

—  land    included    in    Mexican    grants,   see 

Land  Grants,  8<». 

—  mmeral   land   from  grant  or  patent,  see 

Land  Guanps,   48,    CJO,    80 ;    Puhlic 

Lands,  i{4. 
Right  to  take,  see  Trial,  57. 
Sufficiency    of,    on    appeal,    see    Elkvatf.d 

Railways,  187. 
Taking  and  filing,  see  Eminent  Domain, 034. 
To  evidence,  see  Trial,  52-<(1. 
'~  power  of  city  to  grant  right  of  way,  see 

Stri-ii's  and  llicinvAvs,  7o. 
'~  refusal  to  charge  as  requested,  see  Trial, 

178. 
^  rule  as  to  assumption  of  risks,   see  Em- 

I'l.ovKs,  iNjiiRiKs  ru,  I80,  208,  2J)5. 
>-  —  exonerating  carrier  where  passenger 

retains  custody  of  baggage,   see   Hac- 

GA(!1,,  8<). 

— company  from  liability  for  acts  of 

receiver,  see  Rkckivkks,  183. 

~  —  forbidding  collateral  attack  on  judg- 
ments, etc.,  see  Eminknt  Domain,  800; 

JUDCMKNT.  .'{4-30. 

•~  —  making  principal  liable  for  negligent 
or  wilful  acts  of  agent,  see  Acencv,  82, 
8*». 

of  res  adjudicata,  see  Judomknt,  inc., 

15. 

requiring  extraordinary  care,  see  Car- 

RIACK  OK  I'asskn(;kks,  14J>. 

safe  machinery,  see  Emplovks,  Inju- 
ries 10,  1>5,  131. 

that  degrees  of  negligence  are  not  to 

be  compared,  see  Conirirutorv  Neuli- 

GENCE,  14). 

working  after  knowledge  of  danger 

is  assumption  of  risk,  see  Emkloyks,  In- 
juries I'd,  225. 

—  superior-servant    or    vice-principal    rule, 

see  Fei.i.ow-skrvants,  102-105. 

—  the  fellow-servant  rule,  see   Fei. low-ser- 

vants, 47-72,  111-113,  131. 

Under  statute  of  limitations,  see  Limm  ations 
ok  Actions,  00-73. 

Waiver  of  notice  by  filing,  see  Eminent  Do- 
main, 300. 
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EXCESSIVE— EXECUTED   CONTRACTS. 


^U, 


EXCESSIVE. 
Charges,    see.  Chakuks,   2U-58 ;    Tickets 
AND  Fares,  lUO-l:t5,  141. 

Damages,  see  Animals,  Injikiis  to,  f»93, 
5U4 ;  Ari'KAL,  etc.,  12(5;  Assault, 
20,  21;  Hagc.agk,  120;  Cakkiack  of 
Passengers,  <(40-0«>1  ;  Cmildkkn,  In- 
ji'KTEs  TO,  11>2,  llKl;  Colored  Per- 
sons, IJJ;  Ckossinos,  Injuries,  etc.,  at, 
mm  ;  Deaiii  by  Wrongful  Act,  427- 
4!{U;  Derailment,  7;  Ejection  of 
Passengers,  124-1.'<0;  Eminent  Do- 
MAIN,  80U-80i»,  887,  8:t8,  <.>27, 
1208;  Employes,  Injuries  to,  7«(i- 
781;  False  Imprisonment,  21  ;  Fires, 
iiilO;  Flooijing  Lands, Ol  ;  New  Trial, 
28-80;  Stations  and  Depots,  145; 
Trial,  1»8. 

Payments,  see  Payment,  O. 

Speed,  see  Carle  Railways,  lO;  Carriage 
OF  Passenge-^s,  11)8;  Cr'issin(;s,  Inju- 
ries, ETC.,  AT,  3iH),  35<( ;  Death  hy 
Wrongful  Act,  107,  2<»1  ;  Eleciric 
Railways,  21;  Negligence,  27-31, 
41,42,70;  Street  Railways,  480, 
481;    Trespassers,    I.njuries    to,   114, 

Use  of  steam,  see  Fires,  54. 

Violence  in  expelling  passenger,  see  Ejec- 
tion OF  Passengers,  88,  1 15  ;  Street 
Railways,  524. 

Width  of  grip-slot,  see  Cable  Railways, 
18. 


EXCHANGE. 

Of  bonds,  see  Bonds,  15. 
—  municipal  aid  bonds  for  railroad  stock,  see 
Municipal  and  Local  Aid,  275. 


EXCITEMENT. 

Public,  when  ground  for  change  of  venue, 
see  Trial,  15. 


EXCLUSION. 
Of  evidence,  discretion  of  court  as  to,  see 

Animals,  Injuries  to.  5  J8. 
_  —  when  ground  for  reversal,  see  Appeal 

and  Error,  38,  08 ;  Eminent  Domain, 

808. 

—  negroes  from   cars  set  apart  for  vrhite 

persons,  seeCoioREi)  Persons,  O,  7. 

—  objectionable    people    from    station,   see 

Stations  and  Depots,  55-57. 

—  witnesses    from    court    room,    see    Wit- 

nesses, 48. 


EXCLUSIVE. 

Franchise,  violatioa  of,  see  Bridges,  etc., 
01,  »2. 


Grant,  charter  not,  unless  expressly  made 

so,  see  Charters,  48. 
Possession  by  company  of  land  taken,  see 

Eminkni'  Domain,  134. 
Power  of  congress  to   regulate  commerce, 

see  Init  RsiATE  Commeri  k,  3,  220. 
legislature   to    condemn    property  for 

public  use,  see  Eminem  Domain,  5JI. 
Privileges  of  hackmen  at  stations,  sic  Dis- 

cRiMiNATio.v,  ;JO  ;  Hacks,  etc.,  1-3. 
railways   in    streets,    see  Streets  and 

Highways,  08-101. 
street  railways,  grants  of,  by  cities,  see 

Sireet  Railways,  44-57. 
telegraph   companies,   see    Telegraph 

Lines,  4-0. 
—  rapid  transit  acts  do  not  grant,  see  Ele- 
vated Railways,  U. 
Right  of  company  to  its  tracks,  see  Street 

Railways,  240. 
way,  see  Crossings,  Injuries,  etc.,  at, 

11;  Right  of  Way,  22. 
Use  of  street,  company  when   entitled  to, 

see  Street  Railways,  448-450. 
track  and  premises,  right  to,  see  Tres- 
passers, Injlries  to,  21. 


EXCURSION  TICKETS. 

Generally,  sec  Tickets  and  Fares.  00-84. 
Requirements  of  Interstate  Commerce  Act 
as  to,  see  Interstate  Commerce,  178. 


EXCUSES. 

For  breach  of  contract  to  locate  station,  see 
Stations  and  Depots,  42. 

—  delay  by  carrier,   see  Carriage  of  Live 

Stock,  13,   14,  127,  128;  Strikes, 
1-3. 

—  loss  or  injury  to  goods,  evidence  of,  see 

CARRiAt;E  OF  Merchandise,  752. 

—  maintenance  of  nuisance  after  injunction, 

sec  Nuisance,  25. 

—  non-construction    of  culverts,    see    Cul- 

verts, 8. 

—  non-delivery,  burden  on  carrier  to  show, 

see  Carriage  of  Merchandise,  202. 

of  supplies,  see  Clai.ms  against  Umied 

Spates,  4. 

—  non-performance,  see  Contracts,  74. 

—  overshooting    station,    see   Carriage    of 

Passengers,  204. 

—  violation  of    injunction,   see  Injunction, 

OO,  Ol. 
Unlawful  purpose  of  shipper  no  excuse  for 
carrier's    negligence,    see    Carkia(;e  of 
Merchandise,  1 82. 

See  also  Defenses. 


EXECUTED  CONTRACTS. 
Doctrine  of  ultra  vires  as  applied  to,  see  Ul- 
tra ViMEs,  23-20. 


EXECUTION,  1. 
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EXECUTION. 
Against  corporation  a  prerequisite  to  credi- 
tors' action  against    stockliolders,   see 

SlOCKHOl.DERS.   2U,  40. 

—  defaulting  officials,  see  Western  &   At- 

LAMIC  R.  Co.,  4. 
Conflict  as  to  possession  of  property  levied 

on,  see  Receiveks,  42. 
Contract  to  locate  station  not  binding  on 

purchaser  at,  see  Stations  and  Uetots, 

4(). 
Enforcement  of  awards  by,  see  Ariutration 

AND  .Award,  1  7. 
judgment  by,  see  a'so  Jidgment,  etc., 

40. 
for  land  damages  by,  see   E.minent 

Domain,  854. 
Levying  on  wife's  property  for  husband's 

debt,  sc-e  IU'siiand  and  Wiik,  1). 
Of  bill  of  lading,  by  carrier's  agent,  sec  Bills 

OK  Ladinc,  H-H. 

—  construction  contracts,  see  Construction 

OF  Railways,  15. 

—  contracts,  see  Contuacts,  1 1. 

—  contract   as  "agent  for"    principal,   see 

Acr.NCY,  25. 

of   shipment,    see    Carriage    of    Live 

Stock,  1)4. 

—  deeds,  see  Deeds,  3. 

of  trust,  see  Deeds  of  Trust,  2. 

—  leases,  agreements  for,  see  Leases,  etc.,0. 
by  directors,  see  Leases,  etc.,  24. 

—  mortgages,  see  Mortgages,  Ol. 

—  mortgage,    setting  cut    in    bill  to  fore- 

close, see  MoRri;AGKS,  1U4. 

—  municipal  aid  bonds,  see  Municipal  and 

Local  Aid,  :i05-S08. 

—  negotiable    paper,   generally,    sec    Bills, 

Noii.s,  Ere,  4. 
by  agents,  see  Bills,  N'otks,  etc,  12. 

—  petition  for  local  aid,  see  Munichal  and 

Local  All),  81-»0. 

—  written    instrument,    parol    evidence    to 

show  condition,  see  Evidkncf.,  188. 
Payment  of,  by  receivers,  see  Reck.ivers.  87. 
Priority  between  lien  of,  and  mortgage,  sec 

MoR  TGAGES,    1  2JJ. 

Staying,  until  assessment  and  payment  of 
damages,  see  Eminent  Domain,  KKtI. 

I.  FROFEBTY  SUBJECT  TO  EXECUTION.  541 

II.  LEVY  AND  SALE 545 

IIL  SUPPLEMENTARY      PROCEEDINGS  ; 

ANALOGOUS  WRITS 550 

I.  PROPERTY  SUBJECT  TO  EXECUTION. 

1.  In  tjeiicral.* — A  railroad  is  not  in 
all  respects  a  highway  publici juris,  but  it  is 

*  Execution  aeninst    corporate    prciperty,    see 
note,  20  A.M.  &  Eno.  R.  Cas.  577. 


the  subject  of  private  property,  and  in  that 
rharacicr  is  liable  to  be  sold,  unless  the  sale 
be  forbidden  by  the  lc}j;islature ;  not  the 
franciiise,  but  the  land  itself  constiuitinjr 
the  road.  State  v.  Rives,  5  Ired.  (A'.  Car.) 
297.— CoM.MK.NTiNG  ON  Kaleifjh  &  G.  R.  Co. 
V.  Davis,  2  Dev.  &  B.  (N.  Car.)  451. 

A  cliartcrcd  railroad,  with  all  rights  and- 
privilt.-^cs  that  properly  appertain  to  it  as 
an  instrument  of  transportation  (e.xcludiiit;, 
of  course,  the  franchise  of  the  corporation 
to  be  a  body  politic),  is  property  subject  to 
be  applied  to  the  payment  of  its  just  debts, 
and  the  whole  may  be  sold  for  the  purpose, 
in  Georgia,  nnd(?r  a  judgment  at  law.  At- 
lanta V.  Grant,  57  Ga\  340. 

Hilt  the  judgment,  and  the  execution 
founded  thereon,  must  be  specially  moulded, 
in  substantial  compliance  with  sections 
3082,  3562,  3639  of  the  code;  if  not  in  all 
cases,  certainly  in  a  case  where  the  railroad, 
in  pursuance  of  the  charter,  has  been  lo- 
cated and  partially  constructed  in  three 
counties.  Atlanta  v.  Grant,  57  Ga.  340. — 
yuoTF.i)  IN  Georgia  v.  Atlantic  tSc  G.  R. 
Co.,  3  Woods  (U.  S.)  434. 

A  street  railway  company  is  a  "corpora- 
tion authorized  to  receive  toll  "  within  the 
meaning  of  Mich.  Comp.  L.  §  3436,  which 
provides  for  the  sale  on  execution  of  the 
property  and  franchises  of  such  a  corpora- 
tion. McKce  V.  Grand  Rapids  &>  R.  L.  St. 
R.  Co.,\\  Midi.  274. 

Under  the  Pa.  Act  of  1836,  relating  to  ex- 
ecution and  sequestration  against  corpora- 
tions, executions  may  issue  against  solvent 
corporations  the  same  as  individuals;  and 
the  same  of  all  provisions  providing  for  de- 
livering possession  to  the  purchaser  of 
property  at  sheriff's  sale.  Oakland  R.  Co.  v. 
Kcenan,  56  Pa.  St.  198. 

A  railroad  with  its  appurtenances  neces- 
sary to  the  exercise  of  its  franchises  cannot 
be  levied  on  and  sold  under  a  judgment 
against  the  corporation.  Youni^man  v.  Kl- 
mira  «S^  W.  R.  Co.,(il  Pa.  St.  278.— guoTKU 
IN  Gooch  V.  McGee,  83  N.  Car.  59,  35  Am. 
Rep.  558. 

Statutes  which  exempt  railroad  proper- 
ty from  execution  have  no  extraterritorial 
force.  Carson  \.  Memphis  &•  C.  R.  Co.,  88 
Tenn.  646.  13  S.  IV.  Rep.  5S8. 

What  property  of  a  railroad  can  \)c  taken  in  ex- 
ecution, see  note,  24  .Am.  &  Eng.  R.  Cas.  5. 

Levying  on  property  of  one  of  three  rn.nds  op- 
erated in  partnership,  see  36  Am.  &  Eng.  R. 
Cas.  614,  aistr. 


?    If  ■ 


54' 


EXliCUTION,  2,  a. 


Railways  subsidized  by  the  province,  un- 
der the  "  Quebec  Railway  Act  1869,"  are 
liable  to  seizure  and  sale  by  ordinary  pro- 
cess of  law.  IVason  Mf);.  Co.  v.  Levis  &*  K. 
K.  Co.,  7  (2iiebec  L.  K.  330.  —  Following 
Drummnnd  County  v.  South  Eastern  Coun- 
ties K.  Co.,  22  L.  C.  J.  25. 

Section  1 1  of  Quebec  Act,  43  &  44  Vict, 
c.  49,  which  provides  that  nothing  in  the  act 
shall  atlcct  suits  then  pending,  applies  also 
to  proceedings  in  execution;  and  therefore 
the  property  of  a  railroad  company  gov- 
erned by  that  act  was  not  precluded  thereby 
fro:n  being  attached  in  execution  of  the 
respoiKliMit's  judgment  against  the  com- 
pany. Ri'dfitid  V.  U'ickhiiin,  13  App.  Cas. 
4'>7.— Rf.vikwing  Gardner?'.  London,  C.  & 
D.  R.  Co..  L.  R.  2  Ch.  201 ;  In  re  Bishop's 
Waltham  R.  Co.,  L.  R.  2  Ch.  382  ;  Drum- 
mond  County  v.  South  Eastern  Counties 
R.  Co.,  24  L.  C.  J.  276. 

Tlie  railway  undertaking  in  suit,  which 
had  become  a  dominion  railway  before  the 
respondent's  writ  of  ft.fii.  issued,  and  was 
governed  by  Domini<jn  Act,  46  Vict.  c.  24, 
could  be  seized  and  sold,  subject  to  its 
mortgages,  for  the  debts  of  the  company  to 
which  it  behjnged.  Redfifhi  v.  U'iii/iai/i, 
13  App.  Ciis.  467.— Quoii.1)  IN  Wallbridge 
V.  Farwell,  18  Can.  Sup.  Ct.  i. 

2.  PiTsoiial  property.— All  the  per- 
sonal property  of  a  railroad  company,  cars, 
rails,  etc.,  necessary  to  carry  on  its  opera- 
tion, are  exempt  from  levy  on  fi.  fit.  for  an 
ordinary  debt.  Co'iey  v.  Pittshut;.^,  i~t.  IV. 
&>  C.  A'.  Co.,  3  r/t//ii.  (Pit.)  173.— Quoting 
Pennock  v.  Coc,  23  How.  (U.  S.)  117. 

The  personal  [)roperty  of  a  railway  com- 
pany, after  it  is  reduced  to  possession  by  a 
trustee  or  mortgagee  of  the  company,  under 
a  mortgage  or  trust  deed,  is  no  longer  sub- 
ject to  be  taken  on  execution  subsequently 
issued  against  the  company.  Painter  v. 
For/ies,  23  ///.  301. 

.'$.  ICoal  estate— Kight  of  way.— Tiie 
tangible  property  and  estate  of  a  corpora- 
tion are  subject  to  sale  under  execution  in 
the  same  manner  that  those  of  an  individual 
are ;  where,  therefore,  by  the  charter  of  an 
incorporated  railroad  and  banking  company, 
the  corporation  was  authorized  to  purchase 
the  lands  necessary  for  the  site  of  the  road 
and  the  requisite  depots,  stations,  and  build- 
ings, and  to  possess  and  hold  the  same  in 
fee  simple,  tlie  real  estate  of  the  corpora- 
tion, so  purchased  for  the  site  of  the  road  and 
for  the  other  purposes  specified,  was  subject 


to  sale  under  execution,  and  might  be  as- 
signed by  the  corporation.  Arthur  v.  Coin- 
meriial  &*  R.  Ihink,  17  Miss.  394.  — DiSAP- 
I'KovKi)  IN  Gooch  V.  McGee,  83  N.  Car.  59, 
35  Am.  Rep.  558. 

The  real  estate  acquired  by  a  public  cor- 
poration in  the  exercise  of  a  delegated  right 
of  eminent  domain,  and  necessary  for  uses 
in  which  the  public  is  concerned,  cannot  be 
sold  under  execution  apart  from  the  fran- 
chise and  its  incidents,  so  as  to  give  the 
purchaser  a  title  to  the  property  divested  of 
ail  the  duties  and  obligations  assumed  by 
the  company.  Gooch  v.  McGee,  83  X.  Car. 
59,  35  Am.  Rep.  558.  — DlSAl'PUoviNG  Slate 
V.  Rives,  5  Ired.  (N.  Car.)  297 ;  Arthur  v. 
Commercial  &  R.  Bank,  17  Miss.  394. 
Quoting  Coe  v.  Columbus,  P.  &  I.  R.  Co., 
10  Ohio  St.  372  ;  Plymouth  R.  Co.  v.  Col- 
well,  39  Pa.  St.  337  ;  Voungman  v.  Elrnira 
&  W.  R.  Co., 65  Pa.  St.  27S  ;  Foster  v.  Fou- 
ler, 60  Pa.  St.  27.  Revikwino  Ammant  v. 
New  Alexandria  &  P.  Turni)ike  Road,  13  S. 
&  R.  (Pa.)  210;  Gue  v.  Tide  Water  C^nal 
Co.,  24  How.  (U.  S.)  257. 

Lands  held  by  a  railroad,  which  are  essen- 
tial to  its  existence,  cannot  be  sold  under 
execution ;  but  lands  held  by  a  railroad 
company  may  be  sold  subject  to  the  com- 
pany's easement,  or  right  of  way,  over  the 
same.  Oakland  R.  Co.  v.  Keenaii,  56  J\i.  St. 
1 98. 

Lands  purchased  by  a  railroad  company, 
beyond  what  are  actually  dedicated  to  cor- 
porate purposes,  are  bound  by  the  lien  of 
judgments  against  the  corporation,  and  arc 
liable  to  be  levied  in  execution  and  siJd  by 
the  sherill,  as  are  the  lands  of  any  oiliL-r 
debtor.  Put  the  purchaser  at  sui  h  sale- 
takes  only  that  which  is  not  necessary  for 
the  full  enjoyment  and  exercise  of  the 
corporate  franchise,  no  matter  how  acquired 
by  the  cor[)oration.  Plymouth  R.  Co.  v. 
CVfev//,  39 /\r.  .SV.  337.— QuoTKi)  IN  Gooch 
V.  McGee,  S3  N.  Car.  59,  35  Am.  Rep.  558. 

A  railroad  company  having  abandoned 
the  use  of  a  portion  of  their  rtfad  for  any 
purpose  of  public  service  and  for  use  a.s  a 
roadbed,  and  using  it  only  in  the  exercise 
of  means  and  measures  to  get  rid  of  its 
character  as  a  railroad— viz.,  to  take  up  and 
carry  away  the  rails  and  to  get  terms  with 
the  town  as  to  obligatiunr  touching  street 
bridges,  but  without  any  intention  of  ever 
using  it  for  the  purpose  of  a  public  railroad 
— held,  that  the  fee  being  in  the  company, 
the  portion   so  abandoned  was  subject  to 
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levy  of  execution,  so  far  as  the  question  of 
discontinuance  and  abandonment  was  con- 
cerned, Benedict  v.  Heitieherg,  43  /'/.  231, 
A  railroad  right  of  way  cannot  be  sold  on 
execution  to  one  wiio  does  not  own  the 
franchise.  East  Ala,  j\\  Co.  v.  7)ot\  20 
yhn.  &•  Eng.  J\.  Ctis.  566,  114  C.  S.  340,  5 
Sii/>.  Ct.  Kep.  869.— QuOTKD  IN  Ft.  Worth 
iV-  \\.  G.  R.  Co.  V.  Jennings,  46  Am.  &  Eng. 
t  R.  Cas.  574,  76  Tex.  373,  13  S.  W.  Rep.  270. 
S  L.  R.  A.  I  So. 

4.  Cauiil  hasiii  —  Tank  lioiisc.  —  A 
canal  basin  is  not  a  legitimate  incident  to  a 
railroad  having  no  authorized  canal  con- 
nection, and  is  not  protected  from  levy  and 
sale  on  c:  jcution  against  the  company. 
Plymouth  A\  Co.  v.  Cohu'i-ll,  39  Pa.  St.  337. 

Under  an  execution  issued  by  a  justice  of 
the  peace,  the  officer  is  only  authorized  to 
seize  and  sell  goods  and  chattels  of  the 
company,  and  cannot  levy  upon  fixtures 
jiresumed  to  be  annexed  to  the  realty,  such 
as  locomotives,  cars,  and  tank  houses.  7'/tns 
V.  Ginlu-imcr.  27  ///.  462. 

5.  Fraiicliis«.— Neither  the  franchise 
and  privileges  of  a  railroad  coin])any,  nor 
any  lands,  easenienis,  or  things  essential  to 
the  existence  of  the  corporation,  or  neces 
sary  to  the  enjoyment  of  its  franchise,  can 
lie  sold  on  execution  or  order  of  court  to 
satisfy  a  judgment  at  law  against  it.  Aliter 
as  to  locomotives,  cars,  and  other  personal 
property.  Loti/s7'illt;  N.  A.  &>  C.  P.  Co.  v. 
/ioiirj',  39  ylm.  &^  /;;/-.  P.  Ciis.  iGU,  117  fiid. 
501.  20  A.  E.  Pep.  43^.  3  ^-  ■'''•  -■^-  435- 

The  franchise  of  a  corporation  cannot  be 
levied  on  for  a  debt,  or  pass  by  bankruptcy 
sale,  in  the  absence  of  power  given  cither 
by  the  charter  of  the  corporation  or  by  the 
general  law.  I\\-<v  Orleans,  S.  /'.  &*  L.  P. 
C,>.  v.  Deliimotr,  34 /-ii.  Ann.  1225. 

The  franchise  in  a  railroad  erected  by  an 
incorporated  railroad  and  banking  company 
cannot  be  sold  or  assigned  without  the  con- 
sent of  the  power  which  granted  it ;  it  is  a 
mere  easement,  not  the  subject  of  sale.  If 
the  road  be  sold  or  assigned,  the  franchise 
does  not  pass  with  it,  nor  is  the  corporation 
thereby  dissolved,  though  it  might  be  a 
ground  of  forfeiture  if  insisted  on  by  the 
state.  Arthur  v.  Commercial  &*  P.  Bank, 
17  Miss.  394. 

The  Pa.  Act  of  April  7,  1870,  authorizing 
executions  against  corporations,  supplies 
^i'  72, 73  of  the  Act  of  June  16,  1836,  author- 
izing sequestration.  The  franchises  and 
property  of  a  corporation  may  be  seized  and 


sold  out  and  out  under  a  yf.  fa.     Philadel- 
phia &*  B.  C.  P.  Co.'s  Appeal,  70 Pa.  St.  355. 

The  rule  of  law  which  exempts  from  sale 
on  a  y?.  /a.  the  i)roperty  necessary  to  tlie 
exercise  of  the  franchises  of  a  corporation, 
does  not  apply  where  it  is  found  as  a  fact 
by  commissioner  and  court  that  the  cotpo- 
rate  property  remained  intact,  and  nothing 
was  sold  which  was  inmiediateiy  and  reason- 
ably necessary  to  the  operation  of  the  fran- 
chise. Appeal  of  Philadelphia  &^  P.  P. 
Co.,  (Pa.)  3  Atl.  Pep.  838. 

By  the  laws  of  Texas  in  1861  (Pasch.  Dig. 
art.  4912),  a  railroad  and  its  franciiises  and 
chartered  rights  were  sul)jcct  to  sale  as  an 
entire  thing,  under  execution  issued  on 
judgments  against  the  railroad  company 
which  owned  it.  Stevenson  v.  Te.vas  6r^  P. 
P.  Co.,  12  Am.  &^  Enjf.  P.  Cas.  393,  105  [/. 
S.  703. 

The  road  and  franchises  of  a  railroad 
company  are  liable  for  the  [layment  of 
judgments  recovered  against  tlie  company. 
Winchester  i^  S.  P.  Co.  v.  Col/elt,  27  O'ra/t. 
{Fa.)  777,  17  Am.  Py.  Pep.  121. 

<(.  J>loiu>y  payable  in  i'undonina- 
ti<»n  |»i'0('iMMliii{;.s.  -Money  piiyable  by  a 
railroad  company  for  damages  to  a  liome- 
^tead,by  reason  of  a  condemnation  of  right 
r)(  way  over  it.  is  exempt  from  execution  or 
aita<  hinent,  Kaiser  v.  Seaton,  14  Am.  &^ 
Ent;.  P.  Cas.  405,  62  Iinca  463,  17  A'.  ',''. 
Pep.  664.— DisriNGinsiiiNC,  Chicago  &  S. 
W.  R.  Co.  7'.  Swinncy.  38  Iowa  1.S2. 

Where  a  right  f)f  way  is  coiulemncd  over 
land  subject  to  a  life  estate,  the  life  tenant 
is  entitled  to  a  life  estate  also  in  the  money 
paid  for  the  right  of  way ;  and  a  judgment 
creditor  of  a  remainderman  is  not  entitled 
to  share  in  the  money.  Kansas  City,  .S'.  i?-> 
M.  P.  Co.  V.  Weaver,  28  Am.  (^  /•■/ft^  P. 
Cas.  247,  86  Mo.  473. 

7.  ProiMM'ty  in  inortfjajfop's  liands. 
— A  railroad  company  mortgaged  to  certain 
municipalities  all  its  present  and  after- 
acquired  property  to  secure  a  loan.  A 
statute  was  passed  declaring  the  mortgage 
valid,  and  excepting  it  from  the  operation 
of  the  chattel  mortgage  law.  The  company 
purchased  a  lot  of  rails  which,  by  agree- 
ment with  the  vendors,  were  to  be  laid  on 
the  road.  The  bills  of  larling  were  indorsed 
to  two  of  the  municipalities,  which  paid  the 
charges  from  the  money  secured  by  the 
mortgage,  and  had  the  rails  in  their  pos«  'S- 
sion,  ready  to  place  on  the  track,  wlien  they 
were  seized  under  an  execution  against  the 
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railn^ail.  IlelJ,  tliat  the  municipalities  had 
ac<iuired  the  jjossessidti  and  the  property 
in  the  rails,  ami  they  could  not  be  liclil  un- 
der the  cxc<  iitifju.  Lanark  v.  Camnon,  9 
U.  C.  C.  /'.  109. 

Kailroa;!  trust  orniortfjagc  bond?  held  by 
the  coMiiiany  or  its  ai^eiits,  for  the  use  of 
the  company,  before  delivery,  are  not  sub- 
ject to  execution  as  property  of  the  com- 
pany ;  nor  can  they  be  subjected  to  sale  by 
procccdiii'^s  in  aid  of  execution.  JA'./z/t  v. 
Cir.ciinidti  &^  C.  A".  Co..  2  Disney  {Ohio)  465. 
H.  l*ro|M'rt.v  ill  liaiuls  of  ii(>\v  <-oiii- 
psiiiy  as  siK'ctissor, — A  statute  to  cuablo 
a  railroad  company  to  transfer  its  property 
to  a  new  company  provided  that  after  the 
new  company  took  pf)Ssession  of  the  road, 
or  any  part  thereof,  all  the  property,  per- 
sonal and  real,  of  the  old  company  shoidd 
vest  in  the  new,  wherever  situated.  After 
the  new  co!ni)any  took  possession  a  sheiill 
levied  ixfi.  fa.  as^ainst  the  old  company,  on 
itoti  which  had  been  ordered  by  the  old 
company,  and  was  lying  at  a  siiipping  point. 
Ht/ii,  that  the  statute  operated  to  pass  the 
title  to  the  new  company,  and  the  iron  could 
not  be  held  under  the  writ.  lUiffah  &*  L. 
H.  K.  Co.  V.  Cor/'i-tf,  8  U.  C.  C  P.  536. 

1>.  I*r4>|ic>rly  of  iiiilitiiry  and  pomt 
r«)a(l. — Where  a  railroad  is  chartered  by  act 
of  cont;ress  and  is  made  a  military  and  post 
road  for  the  benefit  of  ihe  United  States, 
whatever  is  necessary  and  useful  in  operat- 
ing the  road  belongs  to  and  goes  with  the 
franchise,  and  no  territory  or  other  jurisdic- 
tion, less  than  the  general  government,  can 
ill  any  way  invade  or  impair  such  privileges 
and  immunities.  Nort/urn  Pac.  R.  Co.  v. 
Shiiniiu-U.  24  Am.  (S«  l-Hi;-  P-  Cas.  i,  6  Mont. 
161,  9  Pac.  Rep.  8S9. 

If  an  othcc  safe  at  a  depot,  in  which  the 
company's  agent  deposits  and  keeps  his 
daily  receipts  and  valuable  papers,  is  useful 
and  facilitates  the  skilful  operation  of  such 
road,  it  can  no  more  be  seized  on  execution 
tlian  could  a  section  of  the  roadbed  or  a 
water  tank.  Northern  Pac.  R.  Co.  v.  Shim- 
mcll,  24  ./;;/.  &^  Eng.  R.  Cas.  i,  6  Mont.  161, 
9  Pac.  Rep.  8S9. 

10.  KoUiiig  stock— Kii{;iiics— Cars. 
—  An  executive  officer  may  levy  upon  and 
sell  a  lf)comotive  upon  an  execution  he 
holds  against  the  railway  company,  and 
such  company  cannot  enjoin  the  sale.  Mid- 
land R.  Co.  V.  Stevenson,  50  Am.  &^  Eng.  R. 
Cas.  663,  130  Ind.  97,  29  A'.  E.  Rep.  385. 
The  rolling  stock  and  equipments  of  a 


railrf)ad  company  may  not  be  seized  in  exe- 
cution, after  the  company  has  become  in- 
solvent  or  has  mortgaged  its  stock  and 
equipments  ;  but  in  such  cases  llic  ((luity 
that  would  restrain  a  sale  springs  out  of  tlie 
insolvency,  or  the  trusts  created  bv  the 
mortgage,  /.oiindcnslai^er  v.  Ilenton,  4  I'hila. 
(Pa.)  382,  3  Grant's  Cas.  384. 

Where,  however,  there  is  a  question  in  a 
case  whether  the  company  had  power  to 
mortgage,  the  court,  without  deciding  it  on 
a  motion  for  a  speci.d  iiijiincticjii,  will  enjoin 
creditors  and  the  shcTill  from  proceeding  to 
sell  property  covered  by  the  mortgage,  but 
directing  that  the  lien  of  \\u-/i./a.  shall 
continue  till  further  order.  Poundenstai^er 
V.  lienton.  4  I'hila.  (Pa.)  382. 

A  freight  car  is  realty  while  on  a  railroad 
or  any  of  its  side  tracks,  turntables,  or 
premises,  for  use,  and,  like  timber,  fruit 
trees,  and  buildings,  only  becomes  person- 
alty when  detached  from  the  realty  by  the 
owner.  The  plaintilT  in  execution,  or  olh- 
cer,  cannot  dissever  it,  and  thereby  change 
its  character.      I'itifi  v.  .Uafice.  25  ///.  257. 

1  I.  Shares  ol"sto<'k—IJ<UM!s.— Shares 
of  stock  held  in  a  railrcjad  may  be  seized 
and  sold  under  execution,  though  no  certi- 
ficate ^  have  been  issued  therefor.  Euro- 
pean &*  A'.  A.  R.  Co.  V.  Mcl.eod,  16  AVw 
Brim.  3. 

When  a  company  received  a  number  of 
its  own  mortgage  bonds  from  a  debtor  in 
the  payment  of  his  debt,  not  for  the  pur- 
pose of  canceling  the  samf,  but  with  the 
intention  of  again  putting  them  in  circula- 
tion as  securities,  they  were  the  property  of 
the  company,  and,  as  such,  subject  to  the 
levy  of  an  execution  against  its  pro[)erty. 
(Wright,  J.,  dissenting.)  llctherington  v. 
Ilayden,  1 1  lo-a'a  335. 

Where  a  debtor  holds  stock  standing  in 
his  own  name  upon  the  books  of  a  cori)ora- 
tion,  a  judgment  creditor  may  proceed  by 
fi.  fa.  and  sale  under  the  Pa.  Act  of  March 
29,  1 8 19,  or  by  attachment  execution  under 
the  act  of  June  16,  1836.  Hut  where  stock 
held  by  defendant  in  his  own  name  is  sub- 
ject to  a  charge  or  lien  upon  the  title,  a  pro- 
ceeding by  attachment  is  preferable.  Wea- 
ver V.  Huntiiii^don  &*  B.  T.  M.  R.  &*  C.  Co., 
SO  Pa.  St.  314. 

The  sale  of  railroad  stock,  upon  an  exe- 
cution against  the  railroad  company,  does 
not,  under  the  Vt.  Comp.  St.  ch.  S3,  ?  9,  p. 
476,  and  No.  22  of  Laws  of  1852,  p.  18,  ex- 
empt it  from  subsequent  attachment  and 
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execralion  in  ofher  suits  .igainst  the  corpora- 
tion, nor  from  the  levy  of  an  alias  execu- 
tioii,  issued  for  the  unsatisfied  balance  of 
the  judgment  upon  which  the  stock  has 
already  been  sold  ;  neither  is  there  any  dis- 
tinction in  this  respect  between  debts 
aL;aiiist  the  corporation,  which  accrued  bc- 
fi)rc  and  those  which  accrued  after  tlic  first 
sale  (if  the  stocit  upon  execution.  Cliiindlfr 
V.  Henry,  30  Vt.  330. 

An  execution  cannot  be  levied  on  shares 
of  stock  of  an  incorporated  company,  whicii 
have  been  pledged  or  mortgaged  by  the  de- 
fendant in  execution,  as  security  for  a  (iel)t, 
and  transferred  on  the  hooks  of  the  com- 
l)any  to  the  pledgee  or  the  mortgagee ;  and 
a  purchaser  at  sheritl's  sale,  under  such 
levy,  acquire  no  title  to  the  shares.  Wih- 
riiii;  V.  Diink  of  .MobiL\  5S  ALi.  zq\. 

A  city  agreed  to  loan  a  railroad  _£ioo,ooo 
in  its  loan  fund  debentures,  secured  by  a 
mortgage  on  all  the  property  nf  the  com- 
pany, which  by  a  subse(iucnt  statute  was 
declared  valid  as  to  both  the  [jresent  and 
after-acquired  pro;)erty  of  the  company.  It 
was  afterward  agreed  to  be  a<lvanced  to  the 
company  in  sums  as  the  work  progressed. 
In  compliance  with  a  recpiisition  of  the 
company,  the  city  authorities  directed  their 
bankers  to  deliver  to  the  company  a  large 
part  of  said  bonds.  As  soon  as  delivered 
liie  sheriti  seized  them  under  execution 
against  the  company  at  the  suit  of  the  bank- 
ers. Held,  in  a  suit  to  require  the  bonds  to  be 
delivered  up,  that  so  far  as  the  debentures 
were  rctjuired  for  the  construction  of  the 
road,  they  were  impressed  with  a  trust  to 
be  applied  by  the  company  to  this  purpose 
only,  and  could  not  be  seized.  Brock:  I'lle 
V.  S//erwoo(l.  7  Grant's  L7i.  (  U.  C.)  297. 

lli.  Ti'su'k.s— Suit,'  tracks.— There  is 
no  law  in  Michigan  authorizing  the  levy  of 
an  e.Kccution  on  the  track  or  roadbed  of  a 
railway  company  ;  if  any  levy  can  be  made 
upon  the  corporate  property,  aside  from 
such  goods  and  chattels  as  may  be  found 
and  seized  by  the  sheriff,  it  is  only  on  the 
franchise  of  earning  tolls  as  provided  by 
the  corporation  laws.  Hackley  v.  Mack,  60 
Mich.  591,  27  N.  W.  'Rep.  871. 

Railroad  contractors  laid  down  a  side 
track  for  their  own  convenience  in  hand- 
ling material,  and  at  the  request  of  the 
company  consented  that  it  should  remain  a 
while,  the  materials  to  be  returned  to  the 
contractors  when  called  for.  Held,  that 
the  side  track  was  but  a  personal  chattel, 
5  D.  R.  D.— 35. 


and  liable  to  be  seized  and  sold  under  exe- 
cution against  the  contractors.  Fifield  v. 
Maine  C.  R.  Co.,  62  Me.  77.— Ckiticisino 
Russell  V.  Richards,  10  Me.  429.  Rf.viKW-. 
ING  Hunt  T'.  Hay  State  iron  Co.,  97  Mass. 
282. 

I'd.  Eii^Ii.sh  Itaihvay  C'oinpaiiie.4 
A(!t  of  IS(>7.— Tile  protection  from  seiz- 
ure in  execuLion  by  a  judgment  creditor, 
given  by  the  Railway  Comijanies  Act  of 
1867,  >  4.  to  the  rolling  stock  and  plant  oi 
a  railw.iy,  after  such  railway  is  open  for 
public  tradlc,  continues,  although  the  rail- 
way is  afterwards  closed  for  tralHc.  Miil- 
liiiid  l!\ijf_i;OH  Co.  V.  J'o/ft'rii-s.  S.  cr-"  A'.  //'.  A*. 
Co.,  6  (J.  '/>'.  I).  36.  50  /..  /.  Ex.  D.  6,  43  L. 
T.  51 1.  29  W.  R.  78.  3  Ry.  ih-  C.  '/'.  Cas. 
xvii. 

A  dock  company  constructing  a  short 
railway  to  connect  its  dock  with  other  rail- 
ways is  a  "company"  within  the  Railway 
Companies  .Act  of  1867,  §  3,  and  the  rail- 
way plant  belonging  to  it  is  protected 
from  seizure  under  execution  by  section  4 
of  sucli  act.  Gri\i/  Northern  R.  Co.  v. 
Tahourdin,  20  Am.  &-  Kni^.  R.  Cas.  562,  L. 
R.  13  |2.  /)'.  D.  320,  53  A.'/  (J.  B.  I).  69,  50 
L,  T.  186,  32  W.  R.  559. 

II.  LEVY    AND    SALE. 

14.  Ill  {fciu'ral.— The  roadbed,  rails, 
and  right  of  way  of  a  railroad  are  real 
property,  and  must  be  considered  as  such 
when  levied  upon  under  execution.  Hart 
v.  Bcnton-nellefoiitaine  K.  Co.,  7  Mo.  .Ifp. 
446.— Al'l'KoviNt;  Farmers'  L.  \-  T.  Co.  v. 
Hendrickson,  25  Barb.  (N.  Y.)  493. 

A  creditor  of  a  railroad  who  issues  exe- 
cution and  has  it  levied  on  property  of  the 
railroad,  thereby  athrms  the  company's 
title.  Rohiitson  v.  Atianlic  &-  G.  W.  R.  Co., 
66  /'.I.  St.  160.  — Di.sTiNc;ui.snF,i)  in  Hills  v. 
Parker.  1 1 1  Mass.  508. 

Under  the  Tex.  Act  of  Dec.  19,  1S57,  the 
railroad  track,  franchise,  and  cliartered 
powers  and  privileges  of  a  railway  com- 
pany were  deemed  an  entire  thing,  and  a 
levy  was  held  to  embrace  the  whole  road- 
bed and  track,  whether  situated  in  one 
county  or  not,  and  the  same  could  be  ad- 
vertised and  sold  at  the  court  house  door 
of  the  county  of  tlie  principal  office.  Cen- 
tral  &'  Af.  R.  Co.  v.  Henning,  52  Tex.  466. 

A  writ  of  fi.  fa.  against  a  railway  com- 
pany, which  was  directed  to  a  sheriff,  be- 
fore he  became  a  director  in  the  company, 
was  properly  directed   and   returnable   by 
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him,  and  his  becoming'  a  director  before  the 
return  of  the  writ  did  not  invalidate  it. 
Smit/i  V.  S/ifiuir,  I2  i'.  C.  C.  J'.  277.  — FoL- 
LowKl)  IN  Frascr  :■   Hickman,  12  U.  C.  C. 

P.  584. 

Execution  issued  ayainst  a  railro.id  com- 
pany, and  tiie  olFiccr  levied  on  a  safe  in  the 
poss('Ssioii  of  .1  loi  al  a>.;eiit.  Tlic  olFicer 
left  the  safe  in  tin:  p(jssession  of  tlie  a^ent, 
takinj;  a  receipt  therefor,  which  recited  the 
levy.  //«•/(/,  that  tiie  possession  of  the  a(,'ent 
is  the  possession  of  tiie  olFicer,  who  re- 
mained constructively  in  posscssicjn,  and 
therefore  the  comi)any  mijjht  maintain  re- 
plevin therefor,  and  the  otrircr  would  be 
liable  for  nominal  damaj^en,  where  he  only 
set  up  the  defense  that  he  liad  iK)t  made  a 
levy,  and  therefoie  had  not  dcprivid  the 
company  of  possession.  Cfiicat^o  &^  W.  M. 
K.  Co.  v.  Reiii,  74  Mich.  i(i(i,  .\\  i\.  11 '.  AV/>. 
10S3, —  I'oi.i.owi.N';  Mayliue  t".  Snell.  37 
Mich.  305. 

1.".  Slicrill's  rofiisal  to  l«>vy— Ho- 
f  urn  of  \vrit.--\Vh(!re  the  amount  of  the 
moit)j;a!L,'cs  on  ;i  railroad  exceeds  the  entire 
value  of  the  mortgaged  property,  only 
nominal  damages  can  be  recovered  against 
'he  slierifl  for  rcfusinj^  to  levy  upon  and 
sell  the  property  on  executions  ag;iiiist  the 
comiiany.     Coopers   v.     Wolf,    15    Ohio   Si. 

523. 
A  sherifl's  return  to  an  execution  against 

a  railroad    company,  reciting   that    he  iiad 

levied  "upon    ail    the    right,  title,  interest, 

and    claim "  of    the   comi)any   in  a  certain 

countv,  "and   upon   all   the   property,   real, 

personal,  and  mi.xed,  including  locf>molives 

and  cars,"   is  coticlusive   evidence  that  be 

seized  the  locomotives  and  cars  themselves ; 

and  when  sued   for   ircspacs  he   cannot  be 

heard  to  say  tlr.c  he  only  levied  upon  the 

right,  title,  .ind    interest   of   the   company 

therein.  Uardesly  v.  Pyle.  15  Fed.  l\cp.  778. 

The  return  by  a  sheriff  of  an  execution 
against  a  railroad  comijany  is  not  vitiated 
by  his  becoming  a  shareholder  and  director 
in  the  company  after  the  execution  came 
to  his  hands.  Frasei  v.  Hickman,  12  U.  C. 
C.  P.  584.~FoLi.()\viN(.  Ray  v.  !?lair,  12  U. 
C.  C.  r.  257;  Smith  T.  Spencer,  12  U.  C.  C. 
P.  27T.— Kay  v.  Pluif,  12  U.  C.  C.  P.  257.— 
Followed  in  Fraser  v.  Hickman,  12  U.  C. 
C.  P.  584. 

10.  Priority  over  otlu»r  riaiins  and 
lions. — A  sale  under  an  execution  against 
a  railroad  company  will  give  a  title  para- 
mount to  that  of  the   liolder   of  an  unre- 


corded mortgage,  where  the  execution  credi- 
tor at  the  flate  of  the  levy  of  his  exei  ution 
has  no  notice  of  the  existence  of  the  mort- 
gage. Slii'enson  v.  Ti'.rin  &•  J'.  A'.  Co., 
12  //w.  e~  A'//!,^  A'.  Ci.f.  393,  105  L'.  .S.  703. 
—  I'dLl.uwiNO  (irace  ?'.  Wade,  45  Tex.  522  ; 
(irimes  v.  Hobson,  46  Tex.  4!ri;  Catlin  j/. 
Ikniiatt,  47  Tex.  165  ;  Mainwarruig  ?■.  lem- 
pleman,  51   Tex.  205. 

A  levy  of  execution  on  the  franchises  and 
property  of  a  street  railway  company  was 
given  priority  over  a  mortgage  dated  a  year 
and  a  lialf  earlier  ;ind  given  to  secure  bonds 
which  were  only  meant  to  be  sold  in  the 
market,  but  which,  without  corporate  au- 
thority or  ratifnation,  had  been  turneil  over 
to  the  niorlg.igee,  who  knew  they  had  nc\er 
been  sold,  as  collateral  security  for  the  pri- 
vate debts  of  the  comjiany's  treasurer,  who 
had  a  controlling  interest  in  its  property. 
ilA  A'.v  \-.  (ifii'i,/  luipii/s  &••  A'.  I..  St.  A',  to., 
41  .Uirh.  274. 

The  holdir  of  a  decree  ag;iinsl  an  insol- 
vent railway  corporatirm,  who,  ;is  direct<ir 
of  a  new  corpoiaticm,  with  lull  kno'.vlcdj;e 
consents  to  the  subsetpient  acceptance  of  a 
deed  from  a  receiver  to  it,  free  from  all  en- 
cumbrances, under  the  statute,  aiul  voles  to 
execute  .'1  mortgage  for  the  security  of 
bondholtlers,  which  sliall  be  a  first  lien  — 
/'(•A/,  not  entit i(>d,  on  petition,  to  execution 
and  sal»}  of  land  of  the  company,  with  pri- 
ority. >^mhol(l  (>■  X.  V.  p.  Co.  V.  Jfotf,;- 
soii,  29  ,!»'.  (.v.  A';//,^  A'.  Cas.  393,  l^)  iV.J.  /■.'/. 
518. 

Atthetinv"  a  receiver  was  apjiointed  at 
the  suit  of  ^rust  creditors  to  take  possession 
of  a  railroad  -uid  carry  it  on,  there  were  a 
number  of  executions  against  tlu-  comiiany 
in  the  hands  of  •he  sheriff;  and  there  were 
funds  derived  from  inronu'  ;ind  from  other 
sources  in  the  hart's  of.  or  due  !•;,  the  com- 
pany. Jfe/ii,  that  the  execution  creditors 
were  entitled  to  havn  «iicse  funds  and  bal- 
ances applied  to  the  ?aiift;i(tion  of  ilicir 
debts  in  preference  to  the  trust  creditors, 
and  if  these  funds  or  balances  had  been  .'ip- 
plied,  under  an  order  of  court,  to  otiier 
debts,  they  wf)uld  be  replacU  out  ot  the 
revenues  coming  to  the  receiver  si'ue  his 
appointment.  Cibert  v.  \\'ashifi;*on  C>ty, 
V.  M.  &*  G.  S.  A'.  Co..  I  Am.  &>  Puf;.  A'. 
Can.  512,  33  Craft.  (/-'(».)  '■145.  -  Qt-or  l\o 
fiilman  t.  Illinois  &  M.  Tel.  Co.,  91  U.  S 
603.  Rkvikwinc.  Chinnery  v.  Blackman 
3  Dougl,  391. 

The  defendant  railroad  and  the  orators 
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under  a  partnership  arrangement  were  op- 
(.r.iiing  three  lines  of  road.  Defendant 
li.  obtained  a  judgment  against  the  defend- 
ant railroad  for  injuries  received  through  its 
net;iect,  not  knowing  of  the  partnersliip. 
lie  levied  his  e.xecuticm  on  an  engine,  ten- 
der, and  baggage  car,  owned  by  the  three 
coinijanies,  and  the  same  were  sold  to  liis 
;ij;ei)t,  L.  ;  and  he  liad  also  levied  upcju  an- 
other engine  owned  by  the  same  companies, 
and  had  advertised  it  for  sale,  when  he  was 
enjoined,  A  bill  having  been  brought,  set- 
ting up  the  superior  rights  of  parliier.ship 
creditors — //(•/(/,  that  although  the  rights  ol 
partnership  creditors,  as  a  rule  in  equity, 
are  superior  to  those  of  the  individual 
creditors,  yet  the  court  will  not  enjoin, 
where  e<niities  arc  equal  ;  or  where,  as  in 
this  case,  it  does  not  clearly  apjiear  by  alle- 
ijalion  or  proof,  that  the  partnershiii  in- 
debtedness existed  at  the  time  the  property 
was  seized  on  execution ;  or  esi)ecia!ly 
miller  the  special  provisions  of  the  statute 
(V't.  K.  L.  f  J44j),  whereby  a  passenger,  in- 
iiired  through  the  negligt-nce  f)f  a  railroad 
lonipany,  has  a  right  in  attaching  cars,  en- 
gines, etc.,  superior  to  the  general  etpiity  of 
the  partners.  Lainoille  I'alhy  A'.  Co.  v. 
/I'liiy,  \GAm.&'  liii^^.  K.  Cas.    474,  55   It. 

17.  8nl<;  and  (lisposition  of  pro- 
ee«!(lH.— A  contractor  for  the  construction 
of  a  roadbed  for  a  railroad  cotnpany  ac- 
(piires,  under  the  statute,  a  lien  upon  so 
much  of  the  roadbed  as  is  constructed  by 
him,  which  may  be  foreclosed;  but  there  is 
no  statutory  [irovision  for  the  sale  of  the 
roacl  as  an  entirety,  or  the  franchise,  or 
anything  that  Would  destroy  or  im[)air  the 
u.se  of  the  franchise  ;  and  while  the  corpora- 
tion remains  solvent  payment  must  be  cn- 
forred  out  of  other  property  or  funds  in 
such  appnjpriate  manner  as  a  court  of 
equity  may  determine.  Louisville,  h'.  A. 
S"  C.  R.  Co.  v.  /h"ify  39  .,*////.  &■>  Km;.  R. 
C,u.  168,  117  /«,/.  501,  20  N.  E.  Rfp.  432,  J 
I..  R.  A.  435.-  Foil. iiWKP  IN  I'armers'  L. 
&  T.  Co.  V.  Canada  h  St.  L.  K.  Co.,  47  Am. 
&  Eng.  R   (Zas.  271,  127  Ind.  250. 

A  recovery  was  h;ul  for  the  amount  of 
coupons  due  the  plaintitTon  first  mortgage 
bonds  given  by  the  company.  The  sherifT 
sold,  under  the  execution,  a  lot  of  railroad 
tii's,  and  made  the  .imountof  the  judgment, 
out  of  which  it  was  held  the  court  might 
order  a  deduction  of  two  and  a  half  per 
cent. — the  government    tax— if  it  satisfac- 


torily appeared  that  such  tax  had  been  paid 
by  the  conijiany  to  the  government,  subse- 
quent to  entering  the  judgment,  and  that 
the  sherilT,  having  the  same  in  hand,  should 
refund  the  same.  Nt',o  Josiy  If.  /,.  A'.  Co. 
ads.  Ikarihlcy,  35  N.J.  I..  479, 

The  I'a.  Act  of  1S70  docs  not  repeal  any 
of  the  preliminaries  before  levy  and  sale, 
required  by  section  75  of  the  act  of  1.S36,  in 
pioceeding  against  a  corporation,  but  is  "  in 
addition  "  thereto.  Tiie  preliminaries  rc- 
(juired  by  the  former  act  are  still  essential 
to  the  validity  of  a  levy  and  sale.  I'o.t  v. 
Hitiipfu-ld  R.  Co.,  2  Al)l>.  (U.  S.)  151,  3 
I'iltiii.  (I'ii.)  289. 

An  execution  having  been  issued  on  a 
judgment  against  a  railway  comjiany,  upon 
petition  the  court  orrlered  incjuiries  and  a 
sale  of  the  company's  lands  in  default  of 
payment.  //;  re  Hull  &^  II.  R.  Co.,  I..  R.  2 
!■:./.  262,  35  L.  J.  C/i.  838,  14  W.  R.  75S,  14 
L.  T.  855. 

18.  Milliner  of  niaUing  .sale— Valid- 
Ity. — The  proper  metborl  for  a  judgment 
creditor  of  a  ccjiporation  to  compel  pay- 
ment of  his  debt  is  to  seize  disconnected 
property  belonging  to  the  company,  to  se- 
questrate its  earnings,  or,  if  necessary,  re- 
sort to  a  sale  of  the  entire  road  and  its 
franchises  ;  but  the  road  cannot  be  cut  up 
and  S(jld  in  parcels  or  sections.  Gi-otyia  \. 
Atlantic-  &^  G.  R.  Co.,  3  U'oot/x  {(.'.  S.)  434. 
— (JUOTlN(;  M.icon  tS:  \V.  R.  Co.  v.  P.arker. 
y  Ga.  377  ;  Atlanta:'.  Grant,  57  Ga.  340. 

A  railway  cannot  be  seized  and  sold  in 
part,  even  on  a  judgment  by  bondholdeis, 
except  in  accordance  with  the  disiiositions 
of  the  special  statute  authorizing  the  crea- 
tion of  the  mortgage  or  hypothec.  A  rail- 
way is  an  inflivisible  thing,  and  can  only  be 
sold  as  a  whole.  Stephen  v.  La  Ihiiique 
iiIlo(hchiiia,2  Montr.  L.  R.  491.  — FoM.dW- 
INC.  Drummond  County  v.  Soutii  Eastern 
Counties  R.  Co.,  24  L.  C.  J.  276. 

Where  a  railroad  which  passes  through 
several  counties  is  mortgaged,  and  the 
mortgage  is  recorded  in  but  one  of  the 
counties,  it  has  priority  of  lien  in  that  county 
over  a  subsequent  jurlgment,  but  not  in  the 
other  counties ;  but  the  judgment  creditor 
cannot  have  a  sale  of  that  part  of  the  road 
only,  where  the  mortgage  lien  does  not 
attach.  The  proper  proceeding  is  to  sell 
the  road  as  a  whole  and  bring  the  tnoncy 
into  court  to  be  distributed  according  to 
priority  of  liens,  and  the  portion  of  the 
road  subject  to  the  respective  liens.     Z.»</- 
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/o7i>  V.  Clinton  Line  R.  Co.,  i  Flip  p.  ( 6^.  5.) 

25- 

Where  a  number  of  shares  of  railway 
stock  were  seized  and  advertised  to  be  sold 
ill  one  lot,  neither  the  defendant  nor  any 
one  interested  in  the  sale  requesting  the 
sh-rill  to  sell  the  siiarcs  sepuratcly,  and 
such  siiar-.'s  were  sokl  for  an  amount  far  in 
excc'j.s  of  th."  judj^tnent  debt  for  which  the 
property  'vas  taken  into  e.xecuti(jn,  such 
sale  ill  ihe  absence  of  proof  of  fraud  cr  col- 
lusion was  held  good  and  valid.  Connecti- 
cut &*  P.  K.  R.  Co.  V.  Morris,  14  Cin.  Sup. 
Ct  318  ;  iijjlrntin^  2  Mo>ttr.  I..  R.  303. 

1J>.  Appraisers. -Persons  residing  and 
having  taxable  estates  in  a  town  which,  in 
its  corporate  capacity,  is  a  stockholder  in 
a  railroad  company,  are  not  incompetent, 
from  interest,  to  act  as  ajipraiscrs  in  the 
levy  of  an  execution  against  such  comininy. 
l-'letchcr  v.  Somerset  A'.  Co.,  74  /i/e.  434. — 
DiST'NCUlSHlNti  IJoston  7'.  Tileston,  11 
Mass.  468. 

20.  Delivery  to  piirelinser.— Where 
railroad  contractors  lay  down  a  side  track 
for  their  own  convenience  in  handling  ma- 
terial, but  leave  it,  at  the  reijuest  of  the 
railroad  company,  until  demanded,  .md  the 
same  is  levied  upon  and  sold  as  the  prop- 
erty of  the  contractors,  a  sufficient  delivery 
may  be  made  by  the  olhccr  and  received  by 
the  purchaser  without  taking  any  posses- 
sion of  the  materials  composing  the  track, 
except  such  as  may  be  h-id  without  disturb- 
ing their  position  as  a  track.  FifielJ  v. 
Maine  C.  R.  Co.,  bz  Me.  77. 

Where,  under  the  charter  of  a  railroad, 
private  persons  ar*::  authorized  to  own  their 
own  cars,  each  owner  is  deemed  in  posses- 
sion of  his  own  cars.  Therefore  when  a 
private  car  was  left  on  a  siding  in  charge  of 
an  agent  of  the  company,  and  in  the  mean 
time  the  car  was  sold,  and  .he  purchaser 
continued  the  agent  in  charge — /lelil,  not 
such  change  of  possession  as  to  avoid  a 
slierill'3  sale  under  execution  against  the 
former  owner.  Trunick  v.  Smith,  63  Pa. 
St.  18. 

21.  Eft'ect  of  sale,  some  property 
rciiiainiiiH;  unsold.  —  When  the  fran- 
chises, track,  etc.,  of  a  company  are  sold 
ur.der  execution,  as  allowed  by  art.  4914, 
Fasch.  Tex.  Dig.,  the  directors  become 
trustees  by  virtue  of  the  subsrquent  art. 
4916;  and  all  unsold  property  <f  the  com- 
pany passes  to  such  trustees  for  the  benefit 
of  any  creditors  of  the  company.      Stock- 


holders of  the  company  can  have  nopriority 
over  the  creditors.     Gooil   v.    S/ierman,  37 
7V.» ,  660. 
22.  Eiijoiiilnjr  .sale,  >»«  iierally.— The 

general  rule  is  that  jicrsons  who  are  not 
parties  to  a  suit  cannot  have  a  stay  of  c.\e- 
cuti(jii  upon  peiiii(jii  or  motion,  but  must 
file  an  original  bill;  but  an  cxrcplion  to 
the  rule  exists  in  favor  of  creditors  who 
are  allowed  to  prove  debts,  and  (lersons 
beloiigiiiL;  to  a  class  on  whose  behalf  a 
suit  is  brought,  as  they  are  already  re- 
garded as  y//<u/ parties.  Anderson  ■^.Jack- 
sonville, P.  (S-  M.  R.  Co.,  1  ll'ooils  ([/.  S.) 
628. 

Put  the  exception  to  tiic  al)ove  rule  would 
not  iiicludj  a  stacc,  and  the  trustees  of  an 
internal  improvement  fund  created  by  the 
state,  who  are  not  parties  to  a  suit  agiiiust  .1 
railroad  that  has  been  aided  by  such  fiiiul. 
They  cannot  be  heard  on  petition  for  a  stay 
of  jjroceedings  under  execution.  AnderMin 
V.  Jacksonville,  P.  (^  M.  R.  Co.,  2  Woods 
(V.  .v.)  628. 

Where  a  decree  has  been  taken  for  the 
piiyment  of  money  against  a  railroad  com- 
pany, by  consent,  on  condition  that  plain- 
titls  will  dismiss  certain  other  litigation,  and 
that  defendants  will  pay  the  amount  of  the 
judgment  in  instalments  at  stated  times, 
and  it  ajipears  that  the  other  litigation  has 
been  dismissed,  the  defend.ints,  .after  f.iiliiig 
to  make  the  payn-ents,  cannot  be  heard  on 
a  petition  for  a  stay  of  execution.  Anderson 
V.  Jacksonville,  P.  &*  M.  R.  Co.,  2  Woods 
(V.  S.)  628. 

A  stockholder  in  a  street-car  conifiany 
furnished  the  company  several  cars,  and 
after  he  had  become  a  <lirector  in  the  com- 
jiany.  arrangement  was  made  to  [lay  him  foi 
the  cars  in  instalments,  and  a  ciMtain  sum 
for  their  use.  Tiie  first  instalment  not 
being  paid  he  brought  suit,  and  by  agree- 
ment took  judgment  for  tfie  whole  amount 
of  his  debt  due  and  to  become  due,  and  he 
had  execution  issued  thereon.  A  dissatis- 
fied stockholder  filefi  a  bill,  .among  ether 
things  charging  fraufl  and  collusion  between 
the  officers  of  th';  company  anfl  the  judg- 
ment creditor,  and  prayed,  among  other 
things,  for  an  injunction  against  the  execu- 
tion. Held,  that  in  tiie  absence  of  any  proof 
of  fraud  or  corruption  on  the  part  of  the 
defendants,  or  any  advantage  to  the  cor- 
poration 'rom  a  stay  of  proceedings,  the  re- 
lief could  not  be  grouted.  Ward  v.  Salem 
Sf.  R.  Co.,  108  Mass.  332. 
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23. by  inort(;agee.  —  An  injunc- 
tion may  be  allowed  restraining  the  removal 
and  sale  on  execution  of  [)ortions  of  the 
mortgaged  jiroperty  of  a  railroad  company, 
on  the  application  of  the  mortgagees,  when 
the  whole  of  the  [)ropcrty  mortgaged  is  atl- 
uiitted  to  be  inadequate  security  for  the 
payment  of  the  mortgage  debts.  The  rem- 
edy of  the  judgment  creditor  in  sucii  case  is, 
in  (([uity,  to  subject  the  interest  of  the 
mortgagor  to  the  payment  of  his  judgment ; 
or  where  the  nature  of  his  claim  is  such  as 
to  entitle  him  to  have  it  paid  out  of  the 
earnings  of  the  company,  by  proceedings  to 
appro[)riate  so  much  thereof  as  may  be 
nei'essary  to  tiie  payment  of  the  judgment. 
/.anf  V.  l',iu^/i>ii,in,  17  O/ii'o  St.  642. -Fot.- 
I.owI.Nm;  Coe  ?'.  Knox  County  Hank,  10  Ohio 
St.  412.  f)i  oriNd  Coe  7'.  Columbia,  P.  & 
I.  K.  Co.,  10  Ohio  St.  372. 

A  railroad  corporation  executed  a  mort- 
gage for  money  l)orr()wed  ajjon  its  road  anfl 
eipiipinents.  The  loan  was  for  a  long  [)eriod, 
i)ul  the  interest  was  to  be  paid  semi-annu- 
ally. The  corporation  had  by  the  terms  of 
the  mortgage,  tin:  pxissession  anfl  use  of  the 
road  until  defaidt  in  payment  of  interest. 
There  had  been  no  default,  and  a  creditor 
rec<ivered  judgment  and  levied  an  execu- 
tion upon  a  part  of  the  ctiuipnionts  of  the 
road.  The  mortgagee  filed  a  petition  to 
obtain  a  perpetual  injunction,  upon  the 
ground  that  the  use  and  possession  of  the 
road  were  inrlispensable  to  enable  the  cor- 
poration to  raise  money  wherewith  to  pay 
llie  interest  as  it  became  due.  Hi!i/,  that 
such  an  averment  did  not  show  a  sutricient 
ground  for  an  injunction.  Cor  v.  Knox 
Ctimty  Iloiif,-,  10  O/ii'o  St.  41  2.— roi.i.owKn 
!N  Coe  V.  Peacock,  14  Oh:o  St.  187;  Lane 
V.  Haughman,  17  Ohio  St.  642. 

Wliere  there  is  a  question  whether  the 
eonijianv  had  power  to  mortgage,  the  court. 
Without  ileciding  it  on  a  motion  for  a  sp.-cial 
injunc-tion,  will  eiijoui  creditors  and  the 
sherilT  from  proceeding  to  sell  pro|)erty 
rnverc'i  by  the  mortgage,  but  directing  that 
the  lu  1:  of  the  ft.  fiis.  shall  continue  until 
further  order.  I.ouilcnuhliXt^er  v.  Ilrittoti,  3 
lir.int'x  Ciis.  (/\i.)  384, 

24.  .VrrostinjfsaN'— AdldavU  of  il- 
logiilit.v.  —  A  sale  under  an  execution  i.ot 
moulded  as  reciuired  by  Cia.  Code,  T  30S2, 
^S'^'--  3^'.V'-  about  to  htr  made  by  the  sherifT, 
may  be  arrested  bv  an  alFidavit  of  illcgalitv 
interposed  by  the  corporatif)n  through  its 
propei  ollicers.    AfAt'tfa  v.  Grant.  57  G.i   340. 


Such  a  sale,  though  consummated  with- 
out legal  resistance,  would  be  void  ;  ai.d, 
consequently,  the  rights  of  other  creditors, 
or  of  the  stockholders,  would  not  be  lost. 
Anfl  if  an  injunction,  at  the  instance  of  one 
or  more  of  these,  could  be  grantefl  at  all  to 
prevent  the  intended  sale,  a  necessary  con- 
dition would  be  that  the  executive  oliieer  of 
the  corpf)ration  luifl  been  retjuested  to  in- 
terpose an  alliflavit  of  illegality,  and  liad  re- 
fused to  do  so ;  or  that  such  rcfjuest  had 
been  omitted  for  some  sutTicient  reasf)n.  At- 
lanta V.  Grant,  57  Ga.  340. 

25.  ICcduiiiptiuii.  -Land  was  soUl  un- 
der execution  antl  purchased  by  a  third 
person.  After  the  lapse  of  one  year  from 
the  flay  of  the  sale,  the  purchaser  conveyed 
by  quit-claim  fleed  to  another,  the  latter 
holfling  the  title  for  the  benefit  f)f  a  railroad 
company  which  had  instituted  proceedings 
for  the  condemnation  of  the  land.  Subse- 
quently a  sherifT's  decfl  was  execiitcfl  tf)  the 
l)urchaser  at  the  execution  sale.  The  report 
f)f  the  commissioners  in  the  condemnation 
proceeflings  showed  a  retx-ipt  for  the  money 
awardetl  therein,  given  by  the  (lurchaser  at 
the  execution  sale  while  he  liclfl  the  sher- 
iff's certificate  of  (lurchase  and  subsequent 
tf)  his  quit-claim  decfl  for  the  benefit  of  the 
railroad  comi)any.  //<■/</,  that  this  j)ayment 
by  the  railrt/ad  comp.my  tf)  the  purchaser 
uru'er  execution  coultl  not  be  regardetl  as  a 
■'■  L^:iption  frf)ni  the  cxccutio.i  sale,  in  the 
interest  of  the  juflgment  debtor,  who  hatl 
himself  nt)  right  of  redemption  remaining,  but 
it  was  to  secure  .1  gootl  title  tf)  the  laiul  in 
the  railroafl  cf^mpany.  C/i/iat^o,  II.  &^  Q.  A'. 
Co.  V.  Chr.mherlaiit,  S4  ///.  333,  16  Am.  Ky. 
Rep.  466. 

20.  UiK:ltts  of  purchasers.  —  Land 
which  has  been  vested  in  a  railroad  com- 
pany for  the  use  of  the  roafi,  if  sf)ld  by  exe- 
cution, belongs  to  the  purchaser  until  the 
charter  of  the  company  would  by  the  lim- 
itation f)f  its  charter  have  exjnrefl.  Staff  v. 
liivf^.  5  Irid.  (\.  Car.)  297  - DlsAi'i'Knvr'.n 
IN  Gooch  71.  McCree,  83  N.  Car.  59,  35  Am. 
Rep.  55><. 

A  raihfiad  contracted  by  aiticles  for  land 
anfi  enteretl  under  the  articles.  Having 
failefl  to  pay  the  |)urchase  money,  the  court 
decreed  specifn:  perff)rnian(:e,  with  lea\e  for 
the  vendor  to  issue  executifin  if  the  pur- 
chase mf)ney  should  not  be  [>aii!  .'t  the  time 
fixed  in  the  flecree.  The  money  nm  being 
paid,  execution  was  issued,  under  wliif  h  the 
old   track   was   sold.      Mefore  the    sale    the 


mm 


5r)0 


EXECU HON,  27-30. 


company  had  laid  a  track  on  a  strip  of  tin: 
land,  //t/r/,  that  the  sale  vested  the  whole 
interest  of  the  company,  lei^al  and  e'luitabh', 
incliiditu^  the  strip  occu[)ie(l  liytlie  traciv,  in 
the  shcrilfs  ve-idee,  subject  to  no  easement 
by  the  company.  I'ittsburg  Sf  S.  R.  Co.  v. 
Jones,  59  l\i.  Sf.  433. 

Under  a  judgment  against  a  county  its 
slock  in  a  company  was  sold  Ijyihe  marshal. 
//(•A/,  that  the  vendee  obtained  the  stock 
only,  not  a  ritjlit  to  the  interest  on  the 
bonds.  lU'ttsbtiti^  &^  C.  A'.  Co.  v.  Alkgheny 
County,  63  /',;.  St.  126. 

Wliere  one  is  a  debtor  to  a  railroad  com- 
pany for  a  subscription  to  its  stock,  to  a 
1,'reater  amount  than  his  claim  aj.;ainst  said 
company,  lie  cannot  ask  the  i)ayment  of  his 
debt  ill  the  distribution  of  the  jjroceeds  of  a 
sherilT's  sale  of  ilu:  pro[)erty  and  franchi-.es 
of  the  road,  on  a  judj^ment  of  another  credi- 
tor. The  sale  by  the  slieriil  of  llu;  railroad 
jiroperty  and  franchises  did  not  pass  ii;  the 
purchaser  the  debts  or  mere  choses  in  attion 
due  to  the  company  from  others.  If^'f^g'^ 
Appeal,  88  Ai.  5/.  195.— Im)I,L()\vin(;  Hay- 
ard's  Appeal,  72  I'a.  St.  453. 

27.  I*iir<-has«*r.s  lak«' .siil>J<>«'t  to  «'x- 
i.stiii;;  lioii.s.  — .\  purchaser  ;it  .111  execu- 
tion sale  of  the  property  and  franchises  of  a 
railroad  com|)any  nnd(;r  a  judnnicnt  recov- 
ered by  a  holder  of  a  part  of  a  series  of 
trust  inortL;aj,'c  bonds  for  interest  upon  the 
bonds  held  by  him,  takes  only  the  equity  of 
the  company  and  is  not  entitled  to  the  prop- 
erty, rit;hts,etc.,  of  the  company  freed  from 
the  lien  <jf  the  inorti;age.  Com.  v.  .Smi/ue- 
liiiniiii  &•  D.  K.  1\.  Co.,  36  ^liii.  i'—  A"//v-  />'■ 
Ca.i.  269,  I.! 2  /'.r.  .SV.  306,  15  At/.  Ri-p.  448. 
— F.Xi'l.AiNlNc;  Chicaj^o  h  V.  R.  Co.  v. 
Fosdick,  xoU  U.  S.  47. 

A  judgment  creditor  of  a  railrf)ad  sued 
out  e.teciition,  and,  at  a  sale  thereunder, 
bou,t;ht  the  road.  At  the  time  the  state 
held  a  statutory  lien  thereon  to  se(  ure  cer- 
tain boinls  and  a  guaranty  of  others,  of 
which  the -creditor  had  full  knowled>,'e. 
Il<-ld,  that  he  bought  the  iiiteifsl  of  tlie 
company  only,  and  held  the  property  sub- 
ject to  the  lien  of  the  state.  Florula  v 
AnJirum,  91   U .  S.  667, 

28.  muotiiHMit  by  piircliascr.  — 
Where  a  comp;my  <'ontra(  ted  for  land,  and 
built  its  track  over  it,  and.  f.iiliiij.;io  pay  the 
purchase  money,  the  vendor  had  the  same 
sold  under  execution — held,  tliat  the  execu- 
tion v(rnilee  could  recover  the  land  of  the 
company  in  ejectment,  but  a  court    could 


stay  execution  of  the  judgment  until  the 
company  could  have  the  (iainaj.;e^'  assessed. 
rittshuri^'  &~>S.  A'.  Co.  v. /ones,  59  /\i.  St.  433. 
— Ai'i'MKU  IN  Jacksonville,  T.  cNj  i\.  W.  K. 
Co.  ''.  Adams,  2iS  I-'l.i.  631. 

'2'.}.  Title  of  piiniiiistM' froiii  a  p^ir- 
cha.srr.— The  lej^al  title  apparent  by  the 
record  beinj;  in  the  purcha.ser  at  an  l^\ec^>- 
tion  jale,  a  subseipient  [jurcliaser  from  him 
cannot  be  held  to  an  iiupiiry  as  to  notice  to 
the  purchaser  at  the  execution  sale.  Ste^oen- 
son  V.  Te.tds  &^ /'.  R.  Co.,  12  /■hn.&~'Eng. 
K.  CVu.  393.  105  U.  S.  703. 

III.  SUPPLEMENTARY  PR0CEEOINO8 ; 
ANALOGOUS  WRITS. 

30.  Sii|>|>leiiiontai'.v  |»i'o<-t>v(iiii<;.s.— 

An  order  directiiii.;  an  execution  against  a 
railroad  company,  with  a  provision  re(  itini; 
that  it  should  be  levied  upon  the  propc  iiv 
of  certain  stockholders,  d(jes  not  render 
such  stockholders  judjjment  debtors  within 
the  meaning  of  Iowa  Rev.  1S60,  ch.  126, 
and  after  a  return  of  the  execution  thi.'v 
cannot  be  ccjinpelled  to  disclose  proj)eitv 
in  the  summary  manner  providefl  by  tliat 
statute,  liailey  v.  Duhtique  Western  R.  Co., 
13  louux  97. 

The  provisions  of  N.  Y.  Code,  .^  202,  r<-- 
l.'iting  to  "proceedings  supplementary  to 
execution,"  are  not  ap()Iicab!o  to  judrjinenis 
ag.iiust  railroad  corporations.  Hhuh  v. 
Coiiiiii(t,ti\;ua  &^  X.  /•'.  ii".  C'-.,  \o  J/ow.  I'r. 
{iV.  1'.)  487.  .S/ierifoodv.  /th/fato  ^-^  JV.  V 
C.  R.  Co.,  12  How.  Py.  (A'.  V .)  136.— Af- 
ri.viNd  Morgan  ?'.  New  York  .S:  .\.  R.  Co.. 

10  I'iiigc  (N.  Y.)  290.— i'l  (I.  LOW  INC.  Hinds 
V.  Canandaigua  !k  N.  F.  R.  Co.,  10  How. 
Pr.  4«7- 

lii  such  case  resort  must  De  iiad  to  a  piO- 
cecding  in  e(iuity  against  the  cf)rporation, 
which  is  still  preserved  under  the  provisions 
of  N.  Y.  Code,  §  471.  Uinds  v.  Conandoi 
i^ii.i  5^  X.  /•'.  R.  Co.,  10  Ho:o.  /v.  fA'.  1'.) 
487  Foi.i.dWiNi;  Morg.in  7'.  New  York  & 
A.  R.  Co.,  10  I'aige  (N.  Y.)  S'^o. 

So  long  as  ('or()oration  funds  in  the  hands 
of  a  stockholder  h.ivc  not  been  declared 
dividends,  the  same  are  subject  to  execu- 
tion against  the  corporation  ;  and  the  exe- 
cution creditor  is  entitled  to  the  proceed- 
ings siipi)lem(-iit.iry  to  executif)n  proviilcd 
for  by  Oregon  C"oflc,  to  enforce  p.iytnent  of 
tjje  ilemand.     Hii^he\  v.  Oret^onian  R.  Co., 

11  Oief^.  158,  2  I'.u.  Rep.  94. 

The  action  known  under  the  old  system 
of  ()rnctice  as  a  creditor's  bill  cannot  now 
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he  resorted  to  as  such,  but  the  proceedings 
supplemental  to  execution,  established  by 
Wisc'jnsin  Coile,  are  a  substitute  therefor, 
and  constitute  the  only  manner  of  obtainin;^ 
the  relief  formerly  had  under  a  creditor's 
lull.  (.Jrahain  v.  La  Crosse  &•  ii/.  P.  Co.,  10 
/f/v.  45'> 

U[)on  an  ai)plication  to  examine  an  otii- 
cer  of  a  jiiih;incnt  debtor  railroad  corpora- 
tion there  slioiild  be  distinct  evidence  that 
the  person  named  is  an  oli'icer  of  the  corpo- 
ration, and  what  ollice  he  holds.  N'o  order 
can  be  made  that  such  otficer  do  produce 
the  books,  etc.,  of  the  corporation.  Jukes 
V    U'/nit//i,x  &•  //.  /)'.  A'.  Co.,  5  .]/,ifr.  14. 

Under  section  52  of  the  vXdininistration  of 
Justice  Act  1S.S5,  an  -(ler  may  l)e  made  for 
the  examination  of  an  ollicerof  a  jud!.,'inent 
debtor  raiUv.iy  corporation,  .ind  for  produc- 
tion by  tlie  <orporalicin  of  books,  pajjcrs, 
and  documents.  The  provision  of  s.iid  sec- 
tion for  the  examination  of  the  judi^ment 
debtor  inclufles  a  corporation  foreij^ti  or 
domestic.  Mann  v.  \]'innipi[i^  C-^  //.  />'.  A'. 
Co.,  7  Man.  457. 

;n.  KI«'t5;it. — Where  the  land,  including 
the  line  of  a  railway  company,  is  delivered 
under  an  elet;it  to  a  judgment  creditor,  he 
IS  entitled  to  a  receiver  of  the  earnings,  and 
is  not  accountable  as  a  mortgagee  in  pos- 
session if  he  has  not  obtained  beneticial 
possession.  Kiiii^ston  v.  Co-.i'hrufi^t'  P.  CV  , 
41  /-.  y.  C/i.  I  52. 

Ascliemeof  arrangenieut  under  the  Rail- 
way Companies"  .At  t  iSfi7,  between  a  rai'- 
way  (  (inip.iny  and  unpaid  vendors  of  l.ind 
and  other  mortgagees  does  not  operate  to 
give  an  elegit  taedilor  [irioiity  over  the 
holders  of  debenture  stock  wlio  h.id  taken 
such  stock  under  tlx- scheme  in  satisfaction 
of  their  mortgages;  the  elegit  creilitnr  not 
Ijeiiig  bniuul  by  the  scheme  is  (!ntitled  to  no 
other  rights  th.m  those  which  ho  had  be- 
fore the  scheme  was  m.ide.  .sy,  ,••/•';.  '•.  J//,/- 
//iiiits  A'.  Co.,  29  /..  /'.  31.S. 

.'{'JJ.  S4>i|iivstrali<Mi.  The  return  of  iJ-.e 
|Mivious  execution  unsatislied  is  sullicieut 
lo  w.irr.un  the  issuing  of  a  secpiestration  ; 
and  the  truth  of  such  return  is  not  the  sub- 
ject of  review  in  this  court.  AV/</ v.  A'ort/i- 
W.st.-iii  P.  Co..  32  Pa.  St.  257. 

Till-  act  of  April  22,  iS'58,  [iroviding  thai 
a  sei|uestratioii  shall  not  issue  against  an 
unlinislii.'il  railroad,  is  not  retroiictive  in  its 
operaiinii.  Nor  it  is  no  ground  for  refusing 
a  w-it  of  secpiestration,  th.it  the  defend. int 
corporation    may  have    no  assets   that  .ire 


subject  to  such  writ.     Pe/J  v.  A\nt/iU\it 
em  P.  Co.,  32  J\i.  St.  257. 

Old  or  new  r.iils  and  ch.iirs  lying  along 
the  track  of  ;,  raih(jad,  in  leadiiu.ss  for  re- 
pairs or  reconstruction,  are  not  li.'d/le  lo 
levy  and  sale  on  cxccutiijii.  The  r<  iiiedy 
against  a  railroad  corporation  is  by  a  be(|ues- 
iralion,  under  sections  73,  74,  and  75  of  the 
I'a.  Act  <.f  Juiie  16,  l.S3ri.  i\<:-:y  ■.  J'.'tts- 
l'Hr^,l't.  ir.  iIt*  t'.  A',  t'l'.,  3  l'i.':ia.(J'a.)  173. 
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Extent   of   recovery  by,  for  causing  death, 

seeDlAill    l.v    \\l,M,N,,;ri    Aci,JJ7H. 

Nominal   damages   only,    when  recoverable 

by,   Me    Dl.MII     11\    \\l:o\(;i  11.    Ai    I  ,   -112((. 

Power  of,  to  transfer  stock,  see  Sioi  k.  .'Jii. 
Riijht   of,  Vi  appeal   in   condemnation    pro- 

CCt  diigS,  SLr    I'.MIM.NI     I  lo.vl  AI  N,  S  TT*. 

sue  for  causing  death,  i^ee  Diaih  iiv 

\VuoN.;ii  I.  A(  I.  S>.".  1M». 
Suits  by,  against  elevated  railways,  sec  Ei  e- 

VAiin  Raiiwavs,  S2-8*. 
When  entitled  lo  receive  land  damages,  sep 

Mmim.m    Uomain,  -I'-J8. 

—  lin:itation   begins  to  run  fur  or  against, 

see  Li.mhaiions  oi-,AcrioNs,  ;{U. 

—  may  sue.  .sec  Ij  1  \  ai  in  Kaii  avavs,  Hli-K4. 

—  proper  parties  plaintiff,  see  I'aktiks  id  A(  - 

I  In.NS,  4. 

1.  W'Ikm'c  aiiU  )>y  nlioiii  I«-(tt>r,s  may 
l>i'  H'raiit»'«l.*— Where  a  parly  doinuilcd 
in  the  slate  c)f  New  York  w.is  killed  by  a 
railroiid  in  upper  Caiuid.i,  iiaviiig  tiiliing 
liersonal  ellects  of  a  less  value  than  £1  — 
liehi,  that  tlie  surrogate  court  ot  the  county 
where  he  was  \illed  had  jurisdiction  to 
grant  administration  of  his  elfei  is.  sii  as  to 
permit  a  suit  tor  Ins  death.  Ctan!  v.  Great 
11, stern  A'.  Co.,  7  (' '.  C.  C.  /'.  43iS. 

'J.  Siilliri«Mir.v  ofllK-  loftor.s.--  Letters 
of  adiiiini.-ilialloil  are  sulll:  ieiitiy  .;ulluiui 
cati'd  by  the  probate  judge's  te.Kte  ami  -^ig- 
natiiie, under  Colo.  Uev.  Si.  p.  529,  ^  5o,|)ro- 
viding  til. It  when  such  judge  shall  peilorm 
the  duties  of  cU-rk  of  his  court,  all  process 
issued  shall  be  in  tlie  name  of  ihe  judge 
tlieieof.  as  by  cha()ter  yo,  ^!s  42,47,  and  others, 
letters  of  administration  are  included  under 
die  term  "  process."  Ihiiver,  S.  P  (j^  /'. 
A*.  Co.  V.  Woodward.  4  Colo.  1,  -See  also 
Denver,  S  P.  St*  P.  P.  Co.  v.  ll'oodwa>d,  .; 
Colo.  162. 


*  f'l.iiin  for  d.kmaKes  (or  (aiisini:  dp;itli  not 
:issi  fi  eiiiilliiii;  parties  to  Ictlcrs,  see  note.  19 
.^M,  &  ICno.  R.  C'.as.  lyo. 
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;i.  Attacked  collaterally. —The  order 
appoinliiijf  an  adininisiratcrof  the  deceased 
cannot  be  coliaierally  attacked  in  a  suit 
rjrougiit  by  tlic  administrator  fortlio  wronj;- 
ful  death  of  his  dcicdctit.  Cliilton  v.  Union 
PtH-.  K.  Co.,  8  I' toll  47,  z<.)  l\\c.  Kef).  963. 

Where  a  iiutiiioii  piayiii;,'  the  appoint- 
ment of  an  admiiiistrat.ir  alle.tjcs  tliat  the 
deceased  was  an  iidiabitatit  of  the  county, 
wiiicii  is  noci'ssary  to  give  the  ourt  juris- 
diction, and  tiic  court,  upon  proper  allct;a- 
tions  and  proofs,  fmiis  sucli  to  be  tiie  fact, 
and  issues  letters  of  administration,  il^c  ad- 
judication tindinj;  that  tlie  deceased  was  an 
inlialjitant  of  tiie  county  is  ct)n('lusive,  aeui 
cannot  he  incpiircd  into  collaterally.  Holmes 
V.  Ori\^oii  &^  C.  A'.  Co.,  7  SdU'v.  (U.  S.)  380. 

Proceed iiifi;s  of  a  county  court  in  ina^  '^rs 
of  probate  and  adniinistralion  are  not  con- 
clusive as  to  iiii)  jurisdiction  of  tlie  court, 
,Mid  such  j  jri  jiliction  may  be  collaterally 
called  in  cpiestion  under  proper  plcadinjjs; 
but  the  burflcn  is  upon  tlie  party  raisinjj;  tlie 
issue  ti.'  show  want  of  jurisdiction.  Jacobs 
V.  Loui.'^villc  Sr*  .W  R.  Co.,  10  /iiis/i  (Ay.) 
263. 

Where  letters  of  administration  on  the 
estate  of  one  killed  by  a  railroad  in  Illinois 
wore  (granted  by  the  clerk  of  a  court  in  Iowa, 
on  his  own  aut"  ority,  it  will  be  reijarded  as 
only  a  ministerial  act,  and  may  be  inquirecj 
into  collaterally,  /////ion  C.  K.  Co.  v.  Cnii^/n, 
7.  ///.  177. 

In  an  action  brou^;lit  by  tiie  personal  rep- 
resentative of  a  deceased  minor  to  recover 
damages  for  his  intestate's  (ieath  the  com- 
pany objected  that  the  letters  of  adminis- 
tiatioM  were  not  pro[)erly  granted,  on  the 
t;roun(l  that  there  was  no  estate  to  admin- 
islei.  The  recor<i  of  the  probate  court 
showed  til, It  the  minor  left,  aiiionj.'  cti'-r 
things,  "an  estate  cjf  jjersonal  articles." 
1  lie  muior's  lailicr,  upon  e.xamiaation,  gave 
testimony  wiiich  tended  to  show  that  liis 
'.'hild  died  witiioiit  leaving  any  estate.  /A'A/, 
that  the  jury  having  passed  ujion  the  facts 
in  issue,  including  the  right  of  the  plaiiitilf 
to  maintain  the  action,  the  evidei.cc  of  the 
(atlier  was  tiol  conclusive  as  against  the 
gener.d  lindings  of  the  jury,  and  thai  it 
could  not  I).'  said  as  a  matter  of  law  tliat 
the  letters  of  administration  were  granted 
without  iiirisdiction.  I'nion  I'm.  A.  Co.  v. 
J>un,/rii,  3.V  ,//'/.  »Ii-»  /•"'/<,'.  A'.  Cita.  88,  37  h'an, 
I,  14  /'</(-.  AV/.  501.  —  DisriNc.i'isiiii)  IN 
Atciiisou.  T.  iS;  S.  F.  R.  (."o.  '•■.  Morgan,  42 
Am,  &  Eng.  K.  Cas.  1S4,  43  Kan.  i. 


4.  Who  may  object  to  appoitit- 
iiieiit.* — A  railnjad  cannot  be  heard  before 
the  ordinary  to  oliject  to  theappoii-tmeiit  of 
an  aflminisirator  of  a  person  wliosc  sole  es- 
tate consists  of  a  claim  of  damages  against 
tlie  company,  for  the  reason  that  sun  for 
such  damages  will  be  brought  against  the 
company,  j^lui^iisla  &>  ^'.  A',  Co.  v.  /'diro,/,-, 
56  Li'ii.  146, 

r*.  Foreign  executors  and  adminis. 
ti'at«»r,s.t- — An  e.xecut(jr  or  administrator 
under  letters  granted  at  tlie  domicil  of  ijie 
deceased  may  receive  and  discharge  debts 
voluntarily  paid  to  him  in  another  juristlic- 
tion,  may  transfer  negotiable  clxjses  in  ac- 
tion so  as  to  enable  the  transferee  to  sue  in 
his  own  name  in  the  courts  of  another  state, 
may  receive  tlie  dividends  on  and  sell  and 
transfer  sock  in  a  railroad  cori)oratioii  of 
another  tate.  /;/  ;v  C,i/>i-  M,ty  &•  J).  /,. 
/.'./:-.  Co.,  51  A'.y.  /..  78,  16  At/.  Rep.  ujx. 

The  foregoing  jjrinciple  applies  in  the 
construction  of  section  39  of  the  N.  [.  Cor- 
por.ition  Act,  and  an  e.xecutor  having  letters 
of  probate  granted  a  the  testator's  domicil 
is  the  holder  of  stock  within  the  meaning  of 
that  section,  and  on  producing  before  the 
inspectors  of  an  election  for  directors  an  ex- 
emplified copy  of  such  letters  is  entitled  t) 
vote  <in  stock  standing  in  the  testator's 
name  on  the  company's  books.  In  re  Cope 
May  &•  I).  />:  X,jv.  Co.,  51  A'.  J.  L.  78,  \G 
At/.  Rep.  191. 

Gen.  Laws  N.  H.  ch.  201,  §  16.  enables 
foreign  executors  and  administrators  to 
compel  unwillint,'  bailees  and  corporations 
holding  property  of  the  deceased  in  this 
Slate  to  recognize  their  titi''  without  the  ex- 
pense and  inconvenience  of  administration 
liere.  l.uc  v.  M,\u<  /•■  >■  &^  L.  R.  Co.,  ;C> 
Aw.  f~  /•■«l,^  A'.  Cas.  74,  03  A'.  //.  588,3  ,///, 
AV/..  fii8. 

i\.  Itovocatioii  ol'lotter.s.— The  mere 
fact  that  suit  has  been  brought  ag.iinst  a 
partv  by  the  administrators  of  the  e-tate  of 
a  decedent  gives  such  party  no  such  Miter- 
er,t  in  the  estate  as  entitles  him  to  h.ne  the 
letters  of  administralion  revoked  on  th<- 
ground  that  they  were  illegally  granted  If 
the  court  had  no  jurisdiction  \n  grant  the 
letters,  that  may  be  set  up  in  the  action  it- 
.sclf  as  a  matter  of  r'  fense,  since,  in  s.!'h 
case,  the  plaintilTs  will  have  no  legal  capac- 


*RiKlit  of  railroad  to  olijcit  to  >.'rantinK  of 
letters,  see  nute,  m  .Am.  ^  Knc.  U.  Cas.  Iijq 

fSiiii  liy  f'>r(-ii;n  .ulininistralors,  see  noli;,  p) 
A.M.  &  t.so.    K.Cas.  lyu. 
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ity  to  sue.  Kent  v.  I'ennsylvaniu  R.  Co.,  6 
Mackey  (J).  C.)  335. 

A  railroad  compaiiy  against  whom  an 
action  is  being  prosecuted  by  an  adminis- 
trator to  recover  damages  (or  an  injury 
causing  the  deaih  (jf  the  intestate  has  such 
an  interest  as  to  inalve  it  a  competent  jjarty 
to  petition  the  court  for  a  revocation  of  the 
letters  of  administration.  JeJj'ersonvtlU  A. 
Co.  V.  S'Ti.'.iynr,  2O  Ind.  477. 

7.  Ass«*ts. —  Kailroad  stock  is  personal 
assets.  Sotith  ■  Western  J<1.  Co.  v,  TItomason, 
40  Ga.  408, 

Money  paid  to  an  administrator  by  a 
railroad  company  u[)on  wiiose  road  the  in- 
testate was  killed,  as  compensation  therefor, 
isasse.s  in  the  liands  of  the  administrator, 
wl.iih  lie  is  bound  to  atlminisier.  iioltrav. 
Veople,  53  HI.  224. 

An  adinitiistrator  is  an  owner  of  property 
belonging  to  t!io  estate  he  represents,  with- 
in the  meaning  ui  section  i  289  of  the  Iowa 
Code,  providing  lor  the  liability  of  railroad 
companies  to  the  owner  of  stock  injured. 
Mi»riion  v.  JlKrf/iii^ton,  C.  A'.  i5^  A'.  /'.  Co., 
iS4  hKi':i  663,  5!  A'.   W.  Kep.  75. 

Defeiidanl  aiu!  the  treasurer  of  a  railroad 
(■i)iii|iany  were  joint  executors  of  an  estate. 
Dcftiulant  loaned  his  co-executor  certain 
funds  of  the  estate  and  received  as  collateral 
security  a  bond  of  the  railroad  cninpany. 
The  transfer  of  the  bond  was  fraudulently 
made,  but  defentiant  had  no  actual  knowl- 
edge of  the  fact.  Ife/ii,  that  defendant  as 
I'D-executor  was  cliarged  with  ktKJwled^'e  of 
the  lack  of  authority  to  so  transfer  the  bond, 
as  joint  executors  are  fleemed  as  one  person 
with  respect  to  the  title  wherel)y  they  hold, 
and  the  railroad  company  could  recover  the 
bond  from  defendant.  Troy  &*  A.  //.^  A'. 
C'.  V.  SiiiitJi,  33  A'.  V.  S.  A'.  203,  57  Hun 
5'M.  II  A'.   V.  Siipf).  2f)!. 

K,  I*<»w«'r  ♦«»  <-<>inproiiiis(>  olaiiiis  or 
suits  lor  diwuajj'os  for  <l«':i(h.— .An  ex- 
ecutor has  authority,  with  the  approval  of 
the  probate  court,  to  ■■oniprotuise  an  action 
for  damages  for  injuries  resulting  in  the 
death  of  his  testator  owing  to  the  negli- 
(■encc  of  the  defendant.  Ilarti);itn  \. South- 
ern Pat.  Co.,  86  Lai.  142,  24  Par.  I\ep.  8$ I. 

.A  personal  representative  may  compro- 
mise a  suit  agaitist  a  railroad  company  for 
negligently  causing  the  death  of  his  intes- 
li\U\  without  an  order  of  the  prol)ate  court, 
required  by  111,  Rev.  St.  ch.  3.  §  83,  retpiir- 
ini;  an  administrator  to  secure  an  f)rder  of 
tiic  probate  f:ourt,  autliori/ing  him  to  settle 


or  compound  claims  due  tlie  estate.  Under 
the  statute  tiie  amount  recoverable  in  such 
suit  is  for  the  exclusive  benetit  of  the 
widow  and  next  of  kin,  and  therefore  the 
claim  is  not  "due  the  estate  "  within  the 
meaning  of  the  above  section.  Was/ii'ni^- 
ton  V.  Louin'illc  &*  A'.  A.  Co.,  34  ///.  ^ipp. 
658. 

A  claim  for  damages  or  injuries  resulting 
in  death  may  be  settled  and  released  by  the 
executor  or  adininistratoi'  of  the  deceased, 
either  before  or  after  bringing  an  action 
therefor.  Parker  v.  Prmndeiue  &-•  S.  Steam- 
boat Co.,  17  A'.  /.  376,  22  All.  Kep.  2.S4, 

Such  settlement  binds  the  parties  inter- 
ested in  theclaim-  i.e.,  tlie  husband,  widow, 
children,  or  next  of  kin  of  the  deceased. 
Parker  v.  Providence  iL~  S.  Steatidh'al  Co., 
17  A'.  /.  376.  22  . ///  i:.p.  2S4.— Quoting 
Greenlee  v.  Kast  T  ii  ,,  V.  &  G.  R.  Co.,  5 
Lea(Tenn.)  418.  Revif.wing  Stephens  v. 
Nashville,  C.  &  St.  L.  R.  Co.,  10  l.ea  448. 

5).  l»ouor  to  «>.v«-«Mit«»  roleaso  lor 
ri^lit  of  way. — .An  executor  lias  no  power, 
as  such,  to  execiiie  to  a  railroad  cojup.ir.y  a 
release  to  a  right  of  way  over  lands  bekjiig- 
ing  to  his  testator's  estate,  and  (aniiot  be 
held  liable,  as  such,  for  money  received  by 
him  for  such  release,  in  an  action  against 
him  by  the  devisee.  Hankins  v.  Kiiiihall. 
57  Ind.  42, 

10.  I'owor  to  Ni'll  ami  traiisf«»r 
.sto<'k.  — In  the  absence  of  ancillary  admin- 
istration or  statutory  prohibition,  the  domi- 
ciliary admmi.Ntrator  appointed  in  another 
state  has  authority  to  sell  and  assign  stock 
of  the  decedent  in  a  corporation  in  New 
I  lampsliire,  and  the  corjjoration  may  volun- 
tarily consent  to  its  transfer  by  accei)ting 
the  outstanding  certificate  and  issuing  a 
new  one  to  .he  purchaser,  I.uee  v.  Man- 
chester A-*  J..  A'.  Co..  26  Atn.  (^  /-'"A'.  A'.  Cai. 
74,  63  A'.  //.  588,  3  ////.  Rep.  618, 

Undi.-i  I'a,  Act  of  \\^x\\  8.  1871,  authoriz- 
ing the  transfer  of  stock  "  whenever  a  duly 
authenticated  copy  of  the  will  or  other 
grant  of  autln'rity  under  which  such  tr.-ins- 
fer  is  proposed  to  be  made,  shall  have  been 
filed  in  the  office  of  the  register  of  wills  of 
the  county,"  ;i  foreign  executor  may  trans- 
fer stock,  and  the  ( ompany  is  not  obliged 
to  see  that  the  will  gives  the  executor  the 
power  to  '  isign  or  dispose  of  the  stock.  It 
is  presume,  that  it  does.  William  \.  Penn- 
svhania  R.  Co..  y  Phila.  (Pa.)  298.— Dl.s- 
TlNomsHiNn  [bayard  7'.  F.irmers'  &  M. 
Hank,  52  I'a.  St.  232. 
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II.  Actions  hy  executors  aud  nd- 
iiiinistrators,  generally.— A  statute  of 
Massacliusctls,  providins^  that  when  admin- 
istration is  taken  in  that  state  upon  the 
estate  of  a  non  resident,  the  estate  foiitid 
ilicie  shall  1)C  applied  first  to  the  payment 
of  dt?t)ts 'if  creditors  ol  that  state,  will  not 
prcviMit  the  ai'.ministrator  from  also  (inali- 
fyinj^  in  Kliode  Island,  wiiere  the  decedent 
lived,  anil  bringing  suit  there  for  the  wrong- 
ful lieath  of  the  decodciit  by  a  railroad  com- 
pany in  Massachusetts.  O'Reilly  v.  AVw 
York  &•  X.  E.  Y.  Co.,  \2  Am.  C^  En-;.  A'. 
Ciis.  50,  16  A'.  I.  388,  29  Cent.  L.  J.  210,  6  Z.. 
A\  ^l.  719,  17  .///.  Nfp.  906. 

III.  Aotions  to  n«»'over  for  injuries 
to  the  tvstate.— The  tight  to  damages  for 
trespass  to  a  testator's  lands  dm  ing  his  life- 
time is  a  chose  in  actit^n  for  which  his  ex- 
ecutor may  sue.  Pittshurgli,  Ft.  \V.  Sr*  C. 
R.  Co.  V.  Swiinuy.  97  luti.  5S6.— EXPLAIN- 
ING Taylor  v.  Fickas,  64  Ind.  167,  31  Am. 
Rep,  114. 

The  next  of  kin  of  a  deceased  life  tenant 
have  no  right  of  acti(jn  against  a  railroad 
compar.y  for  damages  to  the  rental  value  of 
the  estate  during  the  life  tenancy,  thf>ugh 
they  own  the  fee.  Such  right  of  action 
passes  to  the  personal  representative  of  the 
life  tenant.  Paret  v.  New  York  El.  R.  Co., 
46  A'.   )'.  .S".  R.  29,  18  A'.    1'.  Supp.  580 

A  wife  who,  in  the  lifetime  of  hei  hus- 
hatul,  receives  injury  while  a  passenger  on  a 
railway,  by  reason  whereof  her  husband  in- 
curs expenses  and  sutlers  loss,  may,  on  her 
husband's  death,  a..;  his  executrix,  sue  the 
company  upon  its  contract  to  carry  safely,  to 
recover  compensation  for  such  expenses  and 
loss  to  her  testator's  personal  estate.  Potter 
V.  MetropoUt.xn  R.  Co.,  32  L.  T.  36 ;  iij[/ir»!iii^ 
30  L.  T.  765. 

A  widow  cannot  sue  as  administratrix 
in  respect  of  damage  to  her  late  husband's 
est-^te  arising  fro~i  the  tortious  injury  to 
his  person,  whereby  he  was  pre*  ented  from 
following  his  occupation  and  was  made  to 
incur  expenses  for  medical  attendance.  Pull- 
int(  v.  Great  Eastern  R.  Co.,  6  Am.  iV"  Eng. 
R.  Cas.  188,  L.  R.  9  Q.  B.  /?.  no.  51  L.J.  Q. 
li.  D.  453.  30  IV.  R.  798. 

In  a  suit  by  an  executrix  against  railroad 
and  construction  companies  for  damages 
from  their  having  removed  a  stock  gap  from 
their  right  of  way,  leaving  growing  crops  of 
the  estate  exposed  to  cattle  and  .ther  ani- 
mals, testimony  as  to  cost  of  fencing  the 
rigiit  of  way.  the  amount  of  fencing  neces- 


sary, and  the  cost  of  keeping  up  the  same, 
was  not  admissible,  she  having  made  no 
profert  in  her  declaration  of  her  letters  tes- 
tamentary, and  not  having  submitted  them 
to  the  court,  anil  not  iiaving  submitted  a 
copy  of  the  will  to  show  how  long  she  was 
entitled  to  hold  the  land  as  executri.\,  and 
it  not  appearing  whether  the  lam!  may  not 
have  been  devised  to  a  particular  child  or 
children.  C/i<tttLinoo^^;ii,  R.  il~  C.  R.  Co.  v 
McLendon,  86  Ga.  517,  12  S.  l-l.  Rep.  941. 

After  a  horse  was  killed  by  a  railroad 
company  the  (jwner  died,  leaving  jjlaintill 
his  sole  executrix  without  boiul,and  in  con- 
trol of  all  his  estate,  but  not  as  the  absolute 
owner  of  all  his  property,  a  part  of  which 
was  to  go  to  children  m\io\\  obtaiivM"  their 
majority.  Held,  th.it  the  administratrix 
could  not  maintain  an  action  in  her  own 
name  and  right  for  the  killing  of  the  horse. 
Te.xas  i^;-^  A'.  O.  R.  Co.  v .  Oat.s,  2  Te.x.  App. 
{Civ.  Cas.)  543. 

■  l."J.  Aciion.s  to  recover  money  i»ai(l 
int(»  i'ourt  lor  rig;lil  oC\M»y.-  A  deed  to 
a  railroad  company  recited  that,  "  in  con- 
sideration of  the  location  and  construction 
of "  its  railway,  right  of  way  was  gninted 
"so  long  as  it  shall  be  refiuiied  for  the  uses 
of  said"  Company.  The  latter  mortgaged 
the  right  of  way;  the  railroad  was  never 
constructed,  and,  upon  foreclosure,  the 
nioitg.iged  premises  were  sold  to  T.,  who 
conveyed  to  A.  Suhsequer.tly  another  com- 
pany condemned  the  right  of  way  and  paid 
the  money  into  court,  when  suit  was  brought 
by  .\.  against  the  administrator  of  the  estate 
of  the  grantor,  to  recover  the  money  so  [)aid 
into  court,  //eld.  that  the  administrator  is, 
and  A.  is  not.  (.iititled  to  recover,  /nj^al's 
v.  llyer.s,  20  Ant.  &*  I'.iii^.  A'.  Cas.  345,  94  /«./. 
134.— Ri  vii.WKD  IN  Columbus,  W.  &.  (i  K. 
Co.  V.  f?ra(len,  110  Ind.  558.  9  West.  Kep 
193,  M  N.  E.  Rep.  357- 


EXEMPLARY  DAMAGES. 

See  Ar.F.Ncv,  02,  O.'J  ;  Animals,  Injuriks  to. 
58J<  ;  Assam  1,  18,  11) ;  Cakkiaok  <ii- 
Passkm;kks,   (KI-t-<$;tJ»  ;  Ciiii.DKi'.N,   In 

JURIKS    TO,      101    ;      CkosSINCS,     ]NJi;iillS. 

ETC.,  AT,  ;MI4:  Dama.;'  ..  Uti-.'tK,  HO; 

Dkmii    hv   \VNoNr,|.i:i,  Acr,  147,418- 

423;      nKKAH.MENT,       7;       KjF.illoN     o|. 

Fassk,n<;kks,  112-1  I  U,  1  2t5 ;  F,.mink.m 

Do.MAIN,     I<)84;     FmI  1  OVKS,    InJIKIKS  TO, 

754;  Fai -K  Imiki'Onmkn.i,  2(»;.Sikeet 
Rah  WAYS,  51J1  ;  Trksi-ass,  18. 
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EXEMPTION. 

From  liability  by  contract,  burden  of  proof 

as  to,  SCO  LiMrfAiinN  ck  Liaiumi  v,  HH. 
for  baggage  in  custody  of  passenger, 

set-  Uai;i;ai;i;,  7J>-H7. 
injuries   caused  by  fires,  "ec    Firks, 

aoo, 

negligence,  when  none  allowed,   see 

(■\Ri;iAin.  c.K  .Mkuiiamusk,  ■1-81-484. 
right  to  contract  for  absolute,  slo  Car- 

lUAlll'.   Ill'-  Mt;Ri  liANDISK,  (178. 

to  persons  riding  on  passes,  see  Passes, 

—  taxation,  sccTaxahon,  1:{7-U44,  .'J85. 
contract  for,  when  void,  see  Miinhii'ai- 

CoKrnkA  I'loNs,  i», 
etfect  of  consolidation  on,  see  CnNsoti- 

DAIION,  Eli;.,  128. 

Ill  charter,  from  future  legislation,  not  im- 
plied, Ste   ClIARI  KRS,  li8. 

Of  lands  from  taxation,  "until  sold  or  con- 
veyed," see  Taxa  I  ION,  80. 

—  property   from  attachment,   see   Attach- 

MKNi,  ar*  iiu. 

—  states  from  suits,  see  Staiks,  JJ. 

V'hat  con  .  red  by  charter,  see  Charters, 
CO,  75,  7«. 


EXHIBITION. 

Of  corporate  books,  mandamus  to  compel, 
see  SlocKllui.iir.KS,  7. 

—  ticket,  before  entering  train,  see  TicKi  is 

a.M)  Farks.  iUt, 
by  commuter,  sec  Tickkis  ami  Fares, 

—  wounds   to  the  jury,  see    Evidence,  41 ; 

TuiAi.,  44. 

EXHIBITS. 
Annexed  to  pleadings,  see  Pieadinc,  O. 


EXPECTANCY. 

Of  life,  proof  of,  scr   I)ama(,f.s,  J)2;  Death 

i,Y  \Vk..n,;i.|'i.  Act.  iiHit,  1284. 
by  mortality  tables,  sec  Eviuknck, 

812,  124  7. 
when  a  matter   of  expert   testimony, 

s.'e  WnsissKs.   1:J12,  148. 
—  pecuniary  benefit  from  person  killed,  see 

IHaiii   iiY   Wronhki'i.  Act,   44,  401, 

400. 


EXPENSES. 
Allowance  to  mortgage    trustees    for,   see 
MoRicACKs.  145,  157. 

receiver  for,  see  Reciivkus,  151. 

Apportionment  of,  see  Crossino  or  Streets, 
lire,  101. 


Caused  by  delay,  when  recoverable,  see  Car- 
i;ia(;e<^I'  Mi-KcnANhisi:,  1125,  780. 

non-delivery  of  goods,  as  damages,  see 

Damacks,   1  1. 

Estimating,  in  foreclosure  suit,  sec  .Mort- 
<.Ac.i:s,  1204. 

In  obtaining  loans,  when  exempt  from  taxa- 
tion, sec  Tasai  iun,   178. 

Incurred  by  plaintiff,  when  included  in  dam- 
ages, sue  Cam  I  i;-i;iiar1)s,  ;J4. 

Indemnity  to  directors  for,  sci  T^irkctors, 
KT(:.,47. 

Medical  and  funeral,  when  recoverable,  see 
Ueahi  iiv  WiMSciri.  .Xi.i,  4K{,  414; 
Mi;|)l(Al.  Si,i<\ici-.s. 

Of  company  while  contesting  foreclosure, 
adjustment  of,  see  MoRr(;A<;is,  iiiiii, 

—  constructing  and   maintaining   street    or 

highway    crossings.    s(.l-     (,'i:c.  ,s;si;     oe 
.SiuKiis,  Kic,  78-8;{. 

—  cure,   as  an  clement  of  damage,  sc-r  Em- 

I'l.dvi.s,  iNjrKiKsio,  758. 

—  foreclosure  sales,  see  Muk kiahes,  1147. 

—  future    recovery   from   effects    of    injury, 

when  allowable,  see  Damacks,  47. 

—  keeping  track   in   repair  as   an    item   of 

damages,   see   Ckos.sinci    oi'    Uaii.kh.xds, 
4;t-45. 

—  nursing  injured  child,  see  Ciiii  dren,  Injiv 

UIKS    Id,    1  84. 

—  physician,  nursing,  etc.,  when  recoverable, 

see  I)  \MA(;i:s,  OO. 

—  receivership,  adjusting  on  foreclosure,  see 

MoRKiAWKS,    12;J12. 

—  recove.y   of    escaped    slave,    liability    of 

carrier  for,  .-^ee  (.'aukiaoi:  111'   Si.avi;^,   lit. 

—  removing  property,  evidence  of,  see  Emi- 

NK.M      Ui'MAIN,   <J  I    1. 

—  reorganization,  liability  for,  sec  Ki-orcan- 

l/.AllilN,     15. 

—  repairing  bridges,  see  Huiimies,  eic,  fJ5. 
—  search  for  lost  baggage,   when  recover- 
able, see  Hai;i:  \i,r,    I  U4. 

—  vexatious  litigation  as  damages,  see  Ani- 

.MAf;,    INJIKIES    H),    585. 

Reimbursement    for,   sec    Construciton    ok 

Rah. WAYS,  54. 
Resulting  from  injury,  damages  for,  see  Car- 

KiAiiE  <)i-   Passk.\<;kk,i,  <J2«;    Damages, 

73. 


EXPERIMENTS. 

Evidence  founded  on,  discretion  as  to  ad- 
mission of,  see  Aii'EAl.  A.Mi  KuuiiR,  16. 

In  presence  of  jury,  see  Triai,  43. 

Made  by  witnesses,  evidence  of,  see  Animals, 
Injuries  to,  4212. 

Subsequent  to  accident,  admissibility  of 
evidence  of  results  of,  sec  rCvini-MjE,  77. 
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EXPERTS— EXPLOSIONS,  1,  U. 


EXPERTS. 
Competency  of,   see   VVmnesses,  73,  140- 
151. 

Examination  of,  set-  VVitnkssks,  15:2-1/18. 
In  handwriting,  sec  Whnessis,  187,  188. 
Opinions  of,  sec  Ei.k.vaikd  Rah, ways,  115- 

1  '2tt. 
ordinary  witnesses  on  questions  proper 

for,  see  WlTNESSKS,  1>5. 


EXPERT  TESTIMONY. 
As  to  origin  and  cause  of  fire,   see  Fires, 

sufficiency  of  culverts,  see  Cui.vKurs, 

Tcnces,  see  Animals,   Inji  kiks  io, 

42 1 . 
In  actions  for  flowing  lands,  sec  Fi.dcuxNd 

I.ANh.S.   74. 

—  elevated    railway    cases,    see    Elevaied 

Kaii.wayj,  1  ir»-l'2i\. 

—  stock-killing  cases,  see  Animals,  Inji'kies 

TO.  418  421. 

—  suits  for  f.-iilure  to  build  cattle-guards,  see 

Cai  ri.Edf  AUDs,  20. 
injuries  to  employes,  see  Emtluves, 

Iniuuies  !'>,  584(. 
Instructions  as  to,  when  not  reversible  error, 

see  Ari'i.Ai.  anh  {•'.kuok,  77. 
Weight  of,  generally,  see  Witnesses,  11)5- 

n>8. 

when  for  jury,  see  Death  iiy  \Vron(1iul 

Ai  1.  JJ02. 
What    questions    call    for,    see    WriNEsbEb, 

131-145. 


EXPIRATION, 
Of  charter,    as  ground   for   dissolution,  see 

ULSSOI.rilDN,   KIC.   2. 

of  abatement,  see  Aiiaiemeni,  1). 

—  compulsory  powers  in  England,  see  E.mi- 

NKNi  Domain,  lOlMJ. 

—  free  pass,  ^ee  Passes,  8. 

—  limited   ticket,   see    'Iickkis    ani>    Fares, 

88-»5. 

—  mechanics'  lien,  si  c  Lii  ns,  28~:tO. 

—  mileage  ticket,  condition  as  to  time  of, 

see  Ik;  Ki- IS  AN  1 1  I'akks,   lOl. 

—  reasonable  time  to  call  for  baggage,  see 

Hadoack,  ««),  7<». 

—  tenancy  during  pendency  of  condemnation 

proceedings,   effect  of,  set    I',\mm;m    Do- 
main. 152. 

—  ticket,  expulsion  of  pas.iengcr  because  of, 

sec  Ejection  oi-  Passi;n(1m<s,  J{5. 

—  time  allowed  by  charter  within  which  to 

build  road,  see  Sikkets  and   IIkmiwavs, 

i:n. 


Of  time  for  completion  of  road,  power  to  take 
lands  after,  see  Eminent  I)  main,  74. 

of   permissive    occupation,    ejectment 

after,  see  Ejkctmem,  8. 


EXPLANATION. 
Of  latent   ambiguities,   by   parol,  see    Evi 

l>EN(E.    182. 

—  previous   testimony,   see   Witnesses,  70, 
78. 


EXPLOSIONS. 

Carriage  of  dangerous  explosives,  see  Cah- 

kiai:e  oi    Mkki  iiANi'isK,  1U4-11>8. 
Of  boiler,  liability  to  employe  for,  sec  Fel- 

I.OWSERVANIS,  22. 

Storage  of  explosives  with  other  goods, 
liability  of  carrier,  si  e  Caikiahi  oI'  .\Ikk- 
riiANuisi',  aiO, 

While  road  is  in  hands  of  contractor,  liabil- 
ity for,  see  Inmei'enkent  Coniuacioks. 
21. 

1.  <l«'iM!ra!Iy.*— If  a  railroad  toiniiaiiy 
stores  e.\i)losives  in  a  ijuilding  whicli  lias  a 
dcfcitivc  Hue,  and  it  takos  tin;  ami  iuirn^  hy 
reason  of  such  defective  lliu-,  and  causes  an 
explosion  wliirii  injures  ailjoiiiiii^  pro|)oriv, 
the  company  is  liable.  Viiti'ir.  S,  J',  is*  J'. 
A.  Co.  V.  Co/ni'iiy,  8  C'c/i'.  i,  54  .//«.  /v>/i.  537, 

S   /'•!,.   l\,-p.    14:. 

Where  liy  placiii„  dynamite  near  a  rail- 
road track  the  company  exposed  its  ser- 
vants ('iit;afjed  in  operating  the  road  to  .1 
dati|.;er  wliicli  tliey  o\i};iit  not  to  Invc  hcen 
suiijected  to,  it  will  l)e  liable  for  injuries 
sustained  l.)y  reason  of  an  explosion,  'fissiir 
v.  Iniltimore  >!«"•  O.  J\'.  Co.,  11^  /',/.  .SV.  91,  3 
Aft.  /uf>.  a^-j. 

2.  Foff  slf^imls  —  T(»r|M'<l<U!H.  —  It  is 
nej;lit;once  for  the  servants  of  a  railroad 
ccjiupaiiy  wantonly  and  neerllesslw  with 
out  notice,  warning;,  or  otlu'r  precaution, 
to  jilace  and  leave  exposed  to  observa 
tion,  at  a  point  or  place  on  its  r.iilroad 
where  the  public,  including  children,  au' 
and  have  been  |)crmilteil  by  tiie  coiii|iany 
to  travel  and  pass,  an  apparently  harmless, 
but  in  fact  hij^hly  explosive  and  flan>;erous, 
oliject.  like  a  si>,'nid  torprrlo,  easily  picked 
U])  and  handled  bv  children  and  likely  to 
attrai  t  ihcni,  anfl  known  to  such  servants 
to  be  such,     llartiman  v,  l'iilsbttrf:;h,  C.  &^ 


*  I.laljililv  of  larriet  fi  r  injury  to  adj.icent 
properly  raiiseil  Lv  explosion,  ice  nole,  30  Am. 
&  Enu.  K.  Cas    {■;(>, 
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.V/.  L.  R.  Co.,  32  A»i.  &^  F.H^.  A'.  Cits.  37,  45 
Ohio  St.  11,12  X.  E  AV/.  451. 

WIrtc  a  cliild  of  tender  years  is  iiiiiirerl 
by  ihc  explosion  of  siicli  torpedo,  wiiich 
exploded  while  heinjj  handled  by  him.  in 
ii;i!"r:mcc  of  its  dangerous  or  haimful 
character,  the  ne};ii>;ence  of  such  servants 
in  placini;  and  leaving;  such  torpedo  (jm  the 
road  was  the  proximate  cause  of  the  injury. 
Hiiitt»!,iii  V.  lUttshuifili,  C.  ^  S/.  /..  A'.  Co., 
32  ./;//.  ^1^  /•."'/<,'.  A'.  C'.j.t.  37,  45  (>/t/o  .S/.  II, 

12  X.  /■:.  /w/>.  451. 

Tlic  coin|)atiy  intrusting;  to  its  servants 
tlie  in.in.ij^iinent  and  control  of  a  train  of 
its  cars,  and  the  custody  of  such  torpedoes. 
is  responsible  for  tiieir  neL;liKt;nce  in  plac- 
ing and  leavinj;  such  torpedoes  on  its  track, 
at  such  |ioint  where  the  puhlic.  including 
children,  were  permitted  to  pass  over  tlie 
s;ime,  .iiid  is  liable  for  the  injury  resultini; 
from  the  explosion  of  such  torpedo,  not- 
witlistandinj;  such  nei;li^,'ent  acts  of  the  ser- 
vants were  wanton,  reckh-ss,  and  needless. 
Hairiman  v.  Pittalniri^h,  C.  Sf*  St.  I..  R.  Co., 
32  Am.  6-  /:'«(',  A'.  Cas.  37.  45  0/iio  St.  11, 
12  X.  A".  AV/i.  451. 

\  comi)laint  atjainst  a  company  for  inju- 
ries to  a  boy  nine  years  old,  by  an  exi)losion 
of  a  torpedo  which  he  picked  up  on  the 
track,  ch.irmed  that  the  ro.ul  carried  such 
torpedoes,  which  were  highly  explosive,  for 
sif^nals,  l)Ut  wantonly  jjlaced  them  on  the 
road  where  persons  were  in  tlie  habit  of 
passin).;,  an(!  where  chiliiren  were  accus- 
tomed to  J40,  ;ind  the  boy  was  injured  while 
ignorant  of  the  danH;cr.  ///A/,  that  the 
com|)Iaint  was  siiincient  on  doniurrer.  Har- 
ritthin  V.  nttil'tn-^li,  C.  Z"  St.  /..  A',  Co.,  32 
Am.  df  /•.■;/!,'.  A'.  Of.  37,45  'Mii'  .SV.  11,  12 
A'.  E.  R,'P.  451. 

A  lireinan  took  torpedoes  that  belonged 
to  the  company,  and  in  chaij^e  of  the  con- 
ductor, which  were  intended  only  to  be  used 
foi  si^'nals.  .and  placed  them  on  the  track 
on  tlie  [•'oiirth  of  (tily,  out  of  a  patriotic  de- 
sire to  assist  in  celebratitij;  that  ilay,  and 
one  exjiloded  and  injured  plaiiitilV.  who  was 
standing;  about  the  sialion,  but  not  on  my 
business  connected  with  the  railroad.  The 
torpedoes  were  taken  witimut  the  knowl- 
ed(,'e  or  consent  of  the  conductor.  Helii, 
that  the  company  was  not  liable,  C/iiiii^o, 
II  .'"  Q.  A'.  C'.>.  V.  Eppffum,  26  ///   App.  72 

I'laintilT.  while  standinj;  on  the  plat'orm 
at  one  of  defen<l;ints'  stations,  had  his  eye 
injured  by  the  ex[)l<)sioii  of  a  fo^;  sif;ii,il, 
which  h.id  been  placed  on  the  track.     The 


only  evidence  ^;ivcii  was  that  certain  ser- 
vants ((f  defendants  had  these  U>^  signals  in 
llitir  ])ossession  for  lawful  purposes,  l)iit 
that  no  one,  to  the  knowU-dj^r  of  several  of 
the  defendants'  employes  who  were  called 
as  witnesses  for  the  plaint ilT,  placed  this  one 
on  the  track,  ami  that  it  was  wholly  unnec- 
essary for  defendants' purposes ;  and  it  ap- 
peared not  impossible  that  it  niip^iit  iiave 
becti  obtained  from  defendants'  servants  by 
sonic  third  ])arty,  or  nii^dit  h.ive  been  put 
there  by  a  servant  of  flefemlants  for  a  frolic. 
Held,  that  a  nonsuit  was  pro()erly  rlirected. 
Jones  V.  Grand  Trur.':  R.  Co ,  45  ('.  C.  (J.  li. 
i93.--Qt;i)'riN(;  Cornman  ?/.  l-laNtein  Coun- 
ties H.  Co.,  4  11.  \  N,  781  ;  I),.niei  v.  .Met- 
ropolitan R.  Co.,  L.  K.  3  C.  P.  222;  Metro- 
politan K.  Co.  71.  Jackson,  L.  K.  3  App.  Cas. 
iy7. 

;j.  MiU'liiiHTj-  I'n^cJiU'.s.— (I)  Injuries 
to  p,tsseni^ir.s  and  licensers.  -  .\  slr;inner 
ri^;litfully  in  a  depot,  not  hwlfliiif;  any  rela- 
tion of  trust  and  conlldentN-  to  the  com- 
pany, may  recover  for  an  injury  occasioned 
by  a  boiler  cxjilosion.  Tlie  fact  of  the  ex- 
plosion is  prima  fade  evidence  of  ne|^li- 
^ence  by  the  company.  Hut  in  such  cases 
the  person  is  not  entitled  to  the  same  de- 
(;ree  of  care  due  passengers.  Illinois  C.  R. 
Co.  V.  I'liillips,  5j  ///.  194.  2  //;//.  Ry.  Rep. 
374.  -Disi  i.Nc.uisiiiNr,  Illinois  C.  K.  Co. 
V.  Ree.ly,  17  III.  580;  Illinois  C.  K.  Co.  v. 
Phelps,  2y  111.  447;  Illinois  C.  R.  Co.  v. 
(joodwin,  30  III.  117.  Following  Illinois 
C.  R.  Co.  V.  Phillips,  49  III.  234. 

To  overcome  such  i)resumption  it  must 
be  shown  that  the  materials  used  in  its 
construction  were  of  the  kind  usually  cm- 
ployeil,  anil  that  it  had  been  subjected  to 
and  withstood  the  usual  tests,  and  was  used 
with  judgment  and  skill  by  persons  of  ex- 
perience. Illinois  C.  R.  Co.  v.  rhillips.  49 
///  234.  -Foi.  LOW  I'D  in  Illinois  C.  U.  Co, 
V.  Phillips,  55  III.  194  j  Kranz  v.  While,  8 
III,  App.  5S3. 

The  leaving  of  a  boder  and  pile-driver 
unattended  for  more  than  h.ilf  an  hour,  in 
the  condition  shown  by  the  evidence,  was 
culpable  nejjli^^ence  on  the  part  of  the  ser- 
vants of  a  company,  and  it  wiis  for  the  jury, 
and  not  the  court,  to  say  whether  such 
nej^lif^ence  was  the  cause  f)f  the  ex()losion, 
and  whether  leavinf,;  such  boiler  unat- 
tended in  the  vicinity  of  a  jilace  where  they 
knew  people  '.v-ould  be  passing  was  a  want 
of  ordinary  care  towarrls  them.  Nor  coidd 
the  court  say,  as  a  matter  of  law,  that  the 
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explosion  was  due  to  unforeseen  causes, 
.md  would  liave  happened  liad  the  man  in 
(:har),'e  remained  in  attendance.  Dai'i's  v. 
C///< <;j,"' >^  A'.  //'.  A'.  Co..  15  .Im.  &• /-Jnj;. 
A".  C,i..  424,  58  ir:'s.(>.\(>,  17  A".  //'.  AV/.  406, 
46  y/w.  Ar/>.  6^17.— <jut)i  1N<;  Baltimore  & 
().  K.  (.'0.  ?'.  Stale,  }i  Md.  54J  ,  Isabel  v. 
liannibal  A  St.  J.  K.  Co. ,60  Mo.  475;  Gri(- 
lilhs  ?■.  London  \'  N.  W.  R.  Co..  14  L.  T. 
797  ;  Sutton  t'.  New  York  C.  tSc  M.  R.  R.  Co., 
i,(>  N.  V.  244;  I'hiladelphia  iNi  R.  R.  Co.  7>. 
Ilumnii^ll,  44  I'a.  St.  379.  — Fdi.i.owi.u  in 
ll.'.rriman  7>.  I'ittshnrnh.  C.  A  St.  L.  R.  Co., 
j:  .\;i\.  \'  Enj;.  R.  Ca.s.  37,  45  Ohio  St.  11. 
R'.v  II  \vi  II  IN  V'irj,'inia  Miilland  R.  Co.  v. 
While,  .S4  Va.  498,  5  S.  E.  Rep.  576. 

R.,  a  passenger  on  a  railroad  car,  was  in- 
jured l)y  the  explosion  of  ihc  boiler  of  tht; 
locomotive  used  10  jiush  the  train,  and  sued 
the  railro.id  company  for  neglii^ence.  At 
the  trial  he  rested  by  proving  the  e.xplosion. 
The  emploves  of  the  defend  ml  lesiilied  to 
due  c.irc  in  rn.in.iv;iiig  the  boiler  at  the  time  of 
the  e.'<jilosion,  thai  the  boiler  had  recently 
been  rejiaired  and  tested  .md  found  safe, 
and  that  the  ex()h)Sion  resulted  fn/iii  a  hitl- 
den  ll.iw  in  the  iron  of  the  boiler,  which 
could  not  be  seen.  The  jury  were  in- 
structed that  they  minlit  infer  ncKli^'-'iiee, 
upon  the  theory  that  the  explosion  would 
not  have  taken  place  uidess  the  boiler  had 
been  in  a  de(e(tive  condition,  or  uidess 
there  had  been  some  omission  or  tnisman- 
.it;cmciit  on  ilie  part  of  those  in  char^je  of 
it  at  the  time.  //<:/./,  no  error  Nofiiitson  v. 
Mfu)  York  C.  &-  //.  A'.  A'.  Co.,  20  lUatclif. 
( U.  S.  )  338,  9  />,/.  A;-/>.  877. 

(2,'  /n/iirns /o  t;mp/oj't's. —  Ity  an  action  by 
an  einijloyi'-  for  injuries  caused  by  the  ex- 
plosion of  an  engine,  the  onus  of  prcjviii).; 
negligence  is  on  the  plaintiff,  and  it  is  not 
iiioii^h  to  prove  the  fact  of  injury  fronj  the 
i:iplo.-,ion  ;  l)at  the  ride  is  dillerent  when 
the  action  is  brought  by  a  [lassenger. 
l.oui.i-.'iHf  v^  .\'.  A'.  Co.  V.  AlU-n,  28  Am.  i5- 
Eiii^.  A'.  C'.«.  514.  78  Alii.  494.— Foi.l.oWKi) 
i.\  Mobile  k  15.  R.  Co.  .-/.  liolborn,  84  Ala. 
'.3.^—  I'olfiio.  W.  &^  II'.  A".  Co.  V.  Moore,  77 
///.  ii7. 

Where  an  explosion  happens  throiigli  the 
negligent  management  of  an  engine  and 
kills  the  engineer,  his  persona!  representa- 
tive cannot  recover  if  the  deceased  knew  or 
had  reason  to  believe  the  boiler  was  unsafe 
and  still  used  it  after  .«uch  knowledge. 
7W<;lo,  IV.  &^  W.  A.  Co.  v.  Moore,  77  L'f. 
217. 


The  rule  requiring  emplnyers  to  furnish 
a  reasonably  safe  place  for  employes  to 
work,  does  not  make  a  lailro.id  company 
an  insurer  against  tin;  bre.iking  of  ma- 
chinery or  the  explosion  of  Ijoilers  while 
used  by  an  employe  in  tlie  service  of  the 
company,  providird  such  machinery  is  ap- 
parently in  a  safe  condition  and  the  injury 
results  from  latent  defects  unknown  to  the 
company,  or  which,  in  tlie  exercise  of  or- 
dinary care  and  skill,  might  h.ivc  been 
known,  luictiic  v.  Xnv  i'ori-  C.  iS^  //.  A'. 
A".  Co.,  70  //////  (;V.  J',)  453.  //an/  v.  IW- 
;//(!«/ 6-  C.  A'.  Co.,  32  I'/.  473. 

In  an  action  to  recover  lor  the  death  of  a 
tirenian  kille<l  by  the  explosion  of  a  locomo- 
tive, it  was  shown  that  tiic  engine  had  been 
purch.'ised  in  1S69  as  a  second  class  engine, 
and  that  the  .iL;ents  intrusted  with  the 
power  of  making  the  purchase  failed  to 
ascertain  its  age,  use,  or  condition.  It  was 
prove<l  that  at  the  time  of  the  i-xplosion 
the  engine  was  in  a  defei'iive  i"ondition,aiHi 
that  the  defective  condition  of  the  engine 
had  Ijeen  brought  to  the  knowledge  .md 
attiMition  of  the  employi's  of  the  defendant 
whose  business  it  was  to  repair  it.  /A'A/, 
that  up(jii  this  proof  there  was  ei'iileiice 
legally  sutlicient  upon  which  tlie  court  be- 
l(jw  was  justified  in  s  'bmitting  the  case  to 
the  jury,  all  hough  on  the  jiart  of  the  de- 
fendant it  was  pr(.)ved  that  c  'ery  precaution 
was  taken,  and  that  the  engine  was  re- 
paired and  was  supjioscd  to  be  in  a  good, 
safe  condition.  Cu)/i/;r/ii/ii/  Cr^  /'.A'.  Co.  v. 
Stale.  44  .lA/.  2S3.  45  M,/.  229. 

4.  >Ia;;:i/.iii«-s  in  ritj  limits.— M..  in 
constructing  a  railroad  tunnel,  was  ( oni- 
pell(-d  to  use  cxjilosives  in  blasting  rock,  for 
the  s.dc  kee|>ing  of  which  he  coiistructfd  a 
magazine  near  the  eastern  end  of  the  tunnel, 
within  the  limits  of  Jersey  City.  The  maga- 
zine exploded,  doing  grciit  damage  to  jirop- 
crty,  and  in  an  action  U)r  damages — /telJ.  that 
the  legislative  authority  to  the  corporation 
to  build  its  road  did  not  include  autlmrity 
to  use,  at  whatever  hazard  to  the  persons 
or  property  of  others,  dangerous  materials. 
even  though  necessary  to  the  convenient 
prosecution  of  the  work;  and  that  M.  was 
liable  for  the  injury,  although  no  negligence 
or  want  of  skill  in  prosecuting  the  work 
was  proved,  and  lie  had  shown  th.it  the 
wtjrk  was  done  in  the  most  careful  manner. 
McAndreii's  v.  CollireJ,  42  A'./.  /..  iSo.— 
QuoriNO  Tinsman  v.  IJelvidctc  Del.  R.  Co., 
26  N.  J.  L.  148. 


EXPLOSIONS,  r., «. liXi'KliSS. 


559 


li,  Nltro-Bljcoriiie,  «te.,  ill  rur.— An 

cni|)l<'yc  who  knew  tlie  daiif^eroiis  churac- 
Icr  of  llic  work  cannot  recover  of  the  com- 
pany wlicrc  a  switchman  was  ordered  to 
switch  a  car  loaded  with  nitro-niycerinc, 
whi(  h,  owin^  to  the  negligence  of  the  ser- 
vants <jf  the  consignor,  ex|>l<)<led  and  injured 
the  plainiifT.  /-'o/ty  v.  C/iica^o  &*  A'.  IV. 
A'.  C'('.,  6  y//«.  i^  f-'iX-  A',  (-'ta-  1^".  4S  Mull. 
6:2,42  Am.  J\i/>.  481,  12  A'.  W.  Kep.  .S7y. 

The  defendant  company  received  at  its 
yards  at  Council  liiulls  a  car  of  giant- 
powder.  It  was  placed  upon  a  side  tra(  k 
to  await  orders  as  to  its  future  disposition, 
and  while  there  took  tire  and  cxpNjded, 
whereby  the  plainlill's  property  was  injured. 
There  was  no  evidence  of  negligence  on  ilie 
part  of  the  defendant;  all  the  li^lit  the  jury 
had  upon  the  su!)jt:cl  w.is  that  the  car  ex- 
ploded, and  the  plaintill's  property  was  in- 
jured. Kild,  that  the  burden  was  on  the 
plainlill  to  show  that  tlic  place  where  tlie 
car  was  stored  was  an  improper  place  ,  and 
that  there  was  no  evidence  of  negligence  to 
go  to  the  jury.  Walker  v.  l7iii,h;o,  R.  I. 
6-  J'.  J\.  Co.,  30  Am.  &^  /itit,'.  J\.  Las.  173. 
71   /inva  65S,  33  A',  ff.  AV/.  J 24. 

O.    or   ill    uar«'lnniH«'.  —  Wlierc 

tiiere  is  notliing  to  excite  the  suspicion  of  a 
common  carrier  as  to  the  contents  of  a 
package  carried  by  him,  it  is  not  negligence 
on  his  part  to  introduce  the  package,  when 
appearing  to  be  d.imaged,  into  his  j)lace  (jf 
Inisinoss  for  exaiiiiiiation,  and  to  li.tndle  it 
in  the  same  manner  as  other  pack.iges  of 
similar  outward  appearance  are  usually  in- 
troduced for  cxaminatif)n,  and  handled. 
Pairott  V.  tl\-//i.  15  //',;//.  ( (".  .V. )  524. 
iiJ/i'Mi/ij;  I  Sawy.  423.  2  ^!/'/'.  197. 

The  defendants,  who  were  expressmen 
cngagcil  in  carrying  freight  between  New 
V(jrl<  and  California,  received  at  New  York 
a  box  of  nitro-glyccrine  to  be  carried  to 
California.  The  box  was  received  in  the 
usual  course  of  business.  On  arrival  at 
San  Fr.mcisco  its  contents  were  found  to 
be  leaking.  The  box  was  then  taken  by 
defendants  for  examination  to  the  premises 
occupied  by  them,  wliich  were  leased  from 
the  plaintiff.  Whi'e  making  the  examina- 
tion, the  nitro-glycerine  e.xploded,  injuring 
the  premises  occupied  by  defendants,  and 
also  the  adjoining  premises  of  the  plaintilT. 
The  defendants  had  no  knowledge  of,  and 
no  reason  to  suspect,  the  dangerous  charac- 
ter of  the  contents  of  the  box.  They  re- 
paired the  premises  occupied  by  themselves, 


m  ri  the  plaintilT  sued  them  fur  tiie  injury 
t<  the  adjuiiuug  premises.  //</./,  ih.it  the 
dv.'endants  were  not  liable.  I\irit>lt  v. 
l\ 'Us,  15  Wall.  (I'.  S.)  524;  ajrniiiiiii;  I 
Sauy.  423,  2  Abli.  197. 

Ci'mtJion  carriers  are  not  chargeable,  in 
cases  free  from  suspicion,  with  ixjtice  of  the 
conttMits  of  packages  carried  by  them  ;  nor 
arc  tiiey  authorized  in  such  cases  to  ri'(|iiire 
inforri.ition  as  to  the  contents  of  the  p.ick- 
ages  oH'i.re<l,  whether  explosive  nr  luit.  a."!  a 
condition  of  carrying  llicm.  rariott  v. 
Wells,  15  Wall.  (V.  S.)  524;  afnwin,;  I 
.Sauy.  423,  2  .-//'/'.  197. 

The  measure  of  care  against  accidents  by 
explosives  which  a  cariier  must  take  to 
avoid  resi)onsibility  is  that  which  a  person 
of  ordinary  prudence  and  caution  wnild 
use  if  Ins  cwn  interests  were  to  be  al'fected. 
and  th(.' whole  risk  were  liisnwn.  l\iriolt 
v.  If'(7/.v.  15  Wall.  kV.  S.)  524;  ajliriniii^  1 
Saiiy.  423,  I  .-//'/'.  iy7. 

EXPOSURE. 

After  expulsion  from  train,  damages  for,  sec 

IVliiTliiN  oh    Pa>sim;i;i>s,  HH>,   I  l(). 
Of   cattle    in  stock' yard  during  storm,  see 

CaKKIAUI-  "V    I.I\lSlniK,   -lO. 

to    danger-  contributory    negligence, 

see  AMMAI.S.    InJI'I.'II^   III.   1117. 

—  employe   to   unnecessary  risks   or   undue 

danger,  see  Fkliow-sfuvants,  fJO,  SO. 

—  premises  to  fire,  when  contributory  negli- 

gence. Si-C  I'lKKS,    114-1  17. 
Voluntary,  as  a  defense  to  action  on  insur- 
ance policy,  see  AtiiDi.Nr  I.ssiKAM  K,  10, 


EXPRESS. 
Admissions    in     pleadings,    effect    of.    see 

I'M  ADI.NO.  1>2. 

Agreement,    subrogation   by,    sec    Sihkhca- 

III  IN,    I. 

Cars,  riding  in.  ■ -i-  ("akkiac.i  f)i'-  I'.\ssi-n<;i.hs, 

r.'JI,  «2,  4i>H. 
Contracts,  limitation  of  li.ibility  by,  see  I.imi- 

I'AI  li)N  0|-   I, I  AMI!  I  IV.   11-4. 

—  right  to  stopover  by  virtue  of,  see  Tickfts 

AMI  Fakes,  4S. 
Messengers,  how  far  deemed  passengers,  see 
Caki<ia<;k  UK   1'asskm;i  Ks,  r>Ji. 

—  limiting  liability  as  towards.  •<  i-  CAUkiA<;K 

<>!■  I'assknckks,  JJ40. 

—  not  fellow-servants  with  engineer,  see  Fii- 

ro\v-sKK\AMs,  279. 
Trust,  proof  of.  by  secondary  evidence,  sec 
Evim.NiK,  147. 

—  trustee  of,  when  proper  party  to  sue,  see 

I'ARTiKs  TO  Aci IONS,  ;<, 
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560                                     EXPRESS   COMPANIES,  1,2.  - 

EXPRESS  COMPANIES.  cities  and  towns  or  other  defined  limits,  it 

Are  not  subject  to  Interstate  Commerce  Act,  '^""^"^  ^^'^  ^''^  consignors  and  delivers  to 

see  INTEKSTATE  COMMERCE,  23.  '^''^  Consignees  at  other   places    of  biisiessii 

Conviction  of  agent  of,  for  illegal  transpor-  ^''^  goods  that  it  carries.     Pacific  Exp.  Co.  v 

tation   of  liquor,  see    Intoxicating   Liq-  Seilurt,  \\  Fed.  TPt^).  310.— Ai'PLYING  In  re 

iu)Rs,  /j.  Express  Cos.,  i  Int.  Com.  Com.  367.     Ouot- 

Discrimination   in  carrying  express  goods,  ING  Retzer  v.  Wood,  109  U.S.   185,  3  Sup. 

see  DiscKiMiNAiToN,  01.  Ct.  Rep.  164. 
State  laws  imposing  taxes  on,  see  Commerce,  The  express    company  known    as  Wells, 
12.  Fargo  &  Co.  is  not  a  corporation  wiih  bank- 
Taxation  of,  and  of  stock  in,  see  Taxation,  ing  powers,  within  the  purview  of  and  pro- 
71,  l<>i*.  hibition  contained  in  U.  S.  Rev.  St.  ^  19-4; 
foreign,    see     Interstate   C    i.,:';rce,  and  if  this  were  otherwise,  it  is  not  prevented 
■^  by  said  section  from  dcjing  an  express  busi- 
I.  RIGHTS  AND  LIABILITIES,  GENSR-  ness  in  Washington  territory,  even  if  in  so 
ALLY 560  doing  it  makes  use  of  the  telegraph  or  bills 

1.  Nature  and  Conduct  cf  ',.  of   exchange   to    facilitate    the    transfer   of 

Business,  Generally rr  money  from  place  to  place.      Wells  \.  A'ort/i- 

2.  Privileges     upon     Puilroacf  cm  Pac.  R.    Co.,  10   Saiiy.   (U.  S.)  441,   23 

Trains 561  Fed.  Pep.  469. 

3.  Agents,    and    Liability  for  The   express   business   is    an  "  industrial 

Their  Acts 566  pursuit  "  within  tiie  meaning  of  U.  S.  Rev. 

4.  Collections 568  St.  §  1S89,  and  may  therefore  be  carried  on 

11.  EIGHTS  AND  LIABILITIES  AS  CAR-  '"  Washington   territory  by  a   corporation 

jjjjjjjg                                                   i-g  formed  there  under  a  general  law,  or  by  a 

'.  /«  General                                 i;6o  corporation  otherwise  duly  formed  or  iiicor- 

2!  For  Loss  or  Injury.'.'.'.    "."    574  Pirated  elsewhere.      IVells  v.  Xort/wrn  Pac. 

3.  Delivery  by  the  Company...    577  ^^-    ^''■'   '°   ^''"^'y-  (^'-   •^•)'^^''   "3  Fed  Rep. 

4.  Liability  as    Warehouseman  584  "^  9- 

5.  Limitation  of  Liability.. .  .    585  ^y  various  statutes  of  New  York,  an  ex- 

6.  Connecting  Lines 595  P""^^^   company  organized  as  a   joint-stock 

company  has  all  the  powersof  a  corporation, 

III.  ACTIONS  BY  AHD  AGAINST 598  except  tliat  it  has  n  o  right  to  adopt  and  use 

I.  RIGHTS  AND   LIABILITIES,  GENERALLY.  a  common  seal.       IVatcrbury  v.  Mcrchattts' 

Union  Exp.  Co.,  3  Abb.  Pr.  N.   S.   {N.   F.) 

I.  Nature  and  Conduct  of  the  Business,  163. 

Generally.  3.    Filing    statenient    required  by 

1.  General  nature  of  express  busi-  statute  in  Indiana.— A  statement  filed 

ness.* — An  express   company   may  be   de-  by  an    express   company  in  the    recorder's 

fined  to  be  a  common  carrier  that  carries  at  office,  under    Ind.  Act   of    March    5,   1S55, 

regular  and  stated  times,  over  fixed  and  reg-  showed   that  the  business  of  the  company 

ular  routes,  money  and  other  valuable  pack-  was  managed,  and   its  property  and  effects 

ages,  which  cannot  be  conveniently  or  safely  were  owned,  by  five  trustees,  the  names  of 

carried  as  common  freight;  and  also  other  four  of  whom,  and  their  respective  places  of 

articles   and    packages   of    any  description  residence,   were   given  ;   and   it    was  stated 

which  the  shipjjer  desires,  or  the  nature  of  that  there  was  one  vacancy,  and  that  "  the 

the  article  requires    should  have   .safe  and  persons  interested  &%  cestui  que  trust  2iXQ\.\\i 

rapid  transit  and  quick  delivery,  transport-  stockholders  of  .said  company,  who  change 

ing  the  same  in  the  Immediate  charge  of  its  from  day  to  day,  and  of  whom  it  is  impos- 

own  messenger  on  passenger  steamers  and  sible  to  make  an  accurate  statement,  owing 

express  and  passenger  railway  trains,  which  to  the  frequency  of  such  changes."     Held, 

it  does   not  own   or  operate,  but  with  the  that  this  wa?  a  substantial  compliance  with 

owners  of  which  it  contracts  for  the  carriage  the  requirement  of  section  2  of  said  act,  that 

of  its  messengers  and  freights;  and  within  the  statement  so  filed  shall  show  the  full 

name  of  every  member  of  such  company 

*  Nature  of  express  business,  see  note,  23  Am.  ^"^  '''^  proper  place  of  residence.     Barney 

&  Eng.  R.  Cas.  572.  V.  Daniels,  32  Ind.  19. 
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Such  statement  must  show  tlie  entire 
amount  of  capital  employed  by  the  com- 
l)aiiy  in  the  express  business,  and  not  sim- 
ply the  probable  amount  employed  in  its 
business  in  the  state.  Barney  v.  Daniels,  32 
/;/(/.  19. 

If  merely  the  amount  of  capital  employed 
ill  the  business  of  the  company  in  the  state 
be  shown,  this  insulficiency  of  the  state- 
ment is  a  good  defense  to  a  suit  by  the 
conip;,iiy  against  an  agent  thereof,  in  the 
county  where  such  statement  is  tiled,  and 
the  sureties  upon  his  bond  j;iven  for  the 
faithful  performance  of  his  duties  as  at^ent, 
to  recover  money  received  by  him  in  the 
course  of  his  business  as  agent.  Barney  v. 
Daniels,  32  Ind.  19. 

Fiut  the  company  m;iy  still  maintain  an 
action  against  the  agent  iiimsclf  to  re- 
cover for  money  received  in  the  course  oi 
his  agency  to  the  use  of  the  company. 
United  States  Exp.  Co.  v.  Lucas,  36  Ind. 
361. 

Tiie  filing  of  such  statement,  by  any  such 
company,  in  the  recorder's  office,  gives  the 
recorder  authority  to  have  the  same  pub- 
lished at  its  expense.  Fart^o  v.  Ledger- 
Staiii/ard  Co.,  59  Ind.  496. 

U.  Obstruction  of  si(le\v.'ilk>4  witli 
inert'hamliso. — Occu[)anis  of  places  of 
business  upon  a  [jublic  street  have  a  right 
to  use  the  sidewalk  in  front  of  their  prem- 
ises in  receiving  and  sending  out  merchan- 
dise. But  this  right  must  be  exercised 
with  a  due  regard  to  the  rights  of  pedes- 
trians and  in  a  leasonable  manner;  and 
wliat  is  a  reasonable  manner  nuist  always 
depend  upon  the  circumstances.  No  pre- 
cise rule  can  therefore  be  laid  down  as  to 
the  length  of  time  a  person,  in  such  use  of 
a  sidewalk,  may  allow  his  property  to  re- 
main thereon  without  incurring  the  charge 
of  negligence;  the  question  is  for  the  jury. 
I'a/li)  v.  United  States  Exp.  Co  ,  14'/  I'a.  St. 
404,  23  Atl.  Rep.  594. 

4.  Duty  to  restore  .stolen  property 
to  owner.— Where  property  held  as  col- 
lateral security  for  a  debt  is  stolen  and  de- 
livered to  an  express  company,  the  posses- 
sion by  such  company  is  unlawful,  and  when 
a  demand  is  made  for  the  property  by  the 
lawfully  authorized  agent  of  the  one  from 
wliose  possession  it  was  stolen,  they  should 
surrender  it,  and  if  they  fail  to  do  so  they 
become  liable  for  the  value  of  the  property. 
United  States  Exp.  Co.  v.  Meints,  72  ///. 
=93. 

5  D.  R.  D.— 36. 


5.  ICi^'lit  to  carry  letters  or  other 
mailable  matter. — The  Act  of  Congress 
of  March  3,  1S45,  f  9,  making  it  unlawful  to 
regularly  carry  by  any  private  express  mail- 
able matter,  is  not  violated  by  an  txi)ress 
w'.iat  carries  an  unstamped  letter  of  ;idvice, 
which  accompanies  a  package  of  money 
being  transmitted.  United  States  ex  rel.  v. 
United  States  Exp.  Co.,  5  Biss.  {U.  S.)  91. 

Packages  of  bonds  and  deeds  arc  mail- 
able matter,  under  the  Act  of  Congress  of 
March  3,  1S45,  and  any  contract,  either  ex- 
press or  implied,  by  an  express  company, 
for  their  transportation  is  void,  and  the 
c<jm;.auy  cannot  charge  freight  therefor. 
Ilii'lv.  Mitchell,  25  Ga.  704. 

ti.  Unlawliil  transportation  of 
game. — An  express  company  which  trans- 
ports game  in  viohiiion,  and  with  the 
knowledge,  of  the  lllin(;is  game  law,  is 
amenal)le  to  the  penalties  prescribed  in  sec- 
tion 2  thereof.  American  Exp.  Co.  v.  Peo- 
ple, 133  ///.  649,  24  N.  E.  Rep.  758,  9  L.  R. 
A.  138,  31  Cent.  L.J.  271. 

2.  Privileges  upon  Railroad  Trains. 

7.  Duty  of  railway  company  to  fur- 
nish «_>xpre.ss  facilities.*— Railioads  are 
bound  to  carry  the  express  matter  of  reg- 
ularly organized  express  companies,  and  to 
provide  the  necessary  facilities  therefor. 
IVells  V.  Oregon  R.  &^  N.  Co.,  16  Am.  &^ 
Eng.  R.  Cas.  71,  9  Sa7cy.  (U.  S.)  370,  18 
Fed.  Rep.  517.— Fom.OWIXG  Southern  Exp. 
Co.  V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  10  Fed. 
Rep.  210. — Ql'oted  in  Wells  t-.  Oregon  R. 
&  N.  Co.,  9  Sawy.  (U.  S.)  601,  19  Fed.  Rep. 
20. —  Wells  V.  Northern  Pac.  R.  Co..  10 
Sa7,y.  [U.  S.)  441,  23  Fed.  Rep.  469.— FoL- 
unviXG  Well  V.  Oregon  R.  &  N.  Co.,  8 
Sawy.  Coo. 

A  railroad  company  as  a  common  carrier 
is  as  much  bound  to  carry  for  another  com- 
mon carrier,  doing  business  as  an  express 
company,  as  it  is  to  carry  for  other  persons, 
though  the  employes  of  the  express  com- 
p;iny  accompany  the  goods,  and  have  the 
care  thereof.  Dinsmore  v.  Louisville,  C.  &> 
L.  R.  Co.,  2  Flipp.  {U.  S.)  672,  2  Fed.  Rep. 
465. 

*  Common  carrier  relation  of  express  and  rail- 
road companies,  see  note,  23  Am.  &  Eng.  R. 
Cas.  571. 

Duty  pf  railroad  to  furnish  express  facilities, 
see  notes,  18  Am.  &  Eng.  R.  Cas.  466;'  16  Id. 
93;  3  /(/.  601. 

Usage  to  furnish  express  facilities,  see  note, 
23  Am.  &  Eng.  R.  Cas.  577. 
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Railroad  companies  are  compellable  by 
law  to  admit  the  agents  of  express  com- 
panies, with  their  safes,  on  their  trains. 
Ahop  V.  Southcrti  Exp.  Co.,  40  Am.  i5>»  Enjf. 
R.  Cas.  I,  104  N.  Car.  278,  6  L.  K.  A.  271, 
41  Alb.  L.  J.  167,  10  S.  E.  Rep.  297. 

The  Nortiiern  Pacific  railway  company 
being  bound  to  furnish  express  facilities 
to  Wells,  Fargo  &  Co.,  on  its  road  run- 
ning through  Washington,  Dakota,  Mon- 
tana, 'i-id  Minnesota,  cannot  excuse  itself 
for  not  doing  so  on  the  ground  that  said  ex- 
press company  has  not  complied  with  the 
laws  of  said  territories  and  state  on  the  sub- 
ject of  express  companies;  and  if  this  were 
otherwise,  the  presumption  Is  that  the  ex- 
press company  has  complied  with  the  law, 
and  the  burden  of  proof  is  on  the  railway 
company  to  show  the  contrary.  Wells  v. 
Northern  Pac.  K.  Co.,  10  Satuy.  {U.  S.)  441, 
23  Fill.  Rep.  469. 

8.  Ki^-lit  «f  railroad  coinpaiiy  to 
eiisajjfe  in  expre.s.s  business.*— A  rail- 
road company  cannot  assume  to  itself  the 
exclusive  right  or  privilege  of  carrying  on 
the  express  business  over  its  own  lines,  or 
any  portion  of  them.  Soiitlicrn  Exp.  Co.  v. 
Louisville  &■'  N.  R.  Co.,  4  Fed.  Rep.  481. 

If  a  railroad  company  possesses  the  right 
to  engnge  in  the  express  business  at  all,  it 
must  do  so  upon  terms  of  perfect  equality 
with  all  other  express  companies;  and  when 
application  is  made  a  court  will  see  that  it 
does  not  take  to  itself  any  privileges  in  this 
regard  that  it  does  not  extend  to  other 
express  companies.  Southern  Exp.  Co.  v. 
Memphis  6-  C.  R.  Co.,  2  McCrary  {U.  S.) 
570,  8  Fed.  Rep.  799. 

Where  a  consolidated  railroad  company 
continues  to  allow  an  express  company  to 
do  business  over  its  road  for  some  months 
after  it  took  possession,  some  understand- 
ing or  agreement  will  be  implied,  and  the 
express  company  will  be  entitled  to  some 
notice  of  an  intended  change  in  rates,  etc., 
growing  out  of  the  intention  of  the  railroad 
company  to  do  its  own  express  business. 
Southern  Exp.  Co.  v.  Louisville  &•  N,  R. 
Co.,  4.  Fed.  Rep.  481. 

A  common  carrier  is  not  bound  to  permit 

*  Whether  railroad  company  can  engage  in 
express  business,  see  notes,  16  Am.  &  Eng.  R. 
Cas.  94;  23  /(/.  570. 

Instrumentalities  by  which  a  railway  com- 
pany may  transact  its  transportation  business,  in- 
cluding that  of  the  express  department,  see  note, 
23  Am.  &  Eng.  R.  Cas.  573. 


a  business  which  interferes  with  his  own 
interests  as  an  express  business,  to  be  trans- 
acted on  his  vehicles;  and  though  he  waives 
his  rights,  in  that  respect,  in  regard  to  one 
person,  he  is  not  bound  to  waive  them  in 
regard  to  another  person.  The  I).  R.  Mar- 
tin, 1 1  Blaichf.  ( U.  5.)  233. 

Where  a  railroad  company  undertakes  to 
defend  a  bill  in  equity,  which  seeks  to  com- 
pel it  to  transport  the  freight  of  an  express 
company,  on  the  ground  that  the  railroad 
company  is  doing  all  the  express  business 
itself  over  its  own  road,  the  burden  is  on  it 
to  show  that  such  is  the  fact.  International 
Exp.  Co.  V.  Grand  Trunk  R.  Co.,  37  Am.  <S~» 
Eni(,  R.  Cas.  622,  81  Me.  92, 16  All.  Rep.  370. 

/.nd  such  a  defense  is  not  made  out  by 
merely  showing  that  the  company  had  em- 
ployed another  express  company  to  do  the 
business  over  its  rmid,  where  the  alleged 
contract  of  employment  is  not  produced, 
nor  all  of  its  terms  stated,  and  where  the 
company  in  its  first  answer  denied  plaintitT's 
demand  because  "it  would  be  incoTivenient 
to  them  to  accommodate  two  express  com- 
panies." International  Exp.  Co.  v.  Grand 
Trunk  R.  Co.,  37  Am.  &>  Enj^-.  R.  Cas.  622, 
Si  Me.  92,  16  At  I.  Rep.  370. 

Mass.  St.  1867,  ch.  339,  making  it  the  duty 
of  railroad  companies  "  to  give  to  all  per- 
sons or  companies  reasonable  and  equal 
terms,  facilities,  and  accommodations  for 
the  transportation  of  merchandise,"  does 
not  make  it  unlawful  for  a  railroad  company 
to  exclude  existing  express  companies  and 
carry  on  the  express  business  itself.  Sar- 
gent v.  Boston  &^  L.  R.  Corp.,  1 1 5  Mass.  416. 
— Not  followkd  in  Wells  v.  Oregon  R. 
&  N.  Co.,  8  Sawy.  (U.  S.)  600,  15  Fed.  Rep. 
561. 

9.  Disoi'iniiiiatioii  between  ex- 
press coin  panics.* — (i)  General  rules. — 
The  right  of  express  companies  to  do  busi- 
ness over  railroads  rests  entirely  on  con- 
tract, subject  to  legislative  regulation  only, 
and  the  courts  have  no  power  to  say  that 
railroads  shall  permit  express  compatiies  to 
do  business  on  their  roads  ;  or,  having  ad- 
mitted one,  that  they  shall  admit  others  on 
equal  terms.  Memphis  (S-»  L.  R.  R.  Co.  v. 
Southern  Exp.  Co.,  23  Am.  &*  Eng,  R.  Cas. 
545,  117  U.  S.  I,  6  Sup.  Ct.  Rep.  542;  re- 
versing 2  McCrary  {U.  S.)  570,  8  Fed.  Rep. 

*  Discrimination  by  railroad  companies  be- 
tween express  companies,  see  notes,  iC  Am.  & 
Eng.  R.  Cas.  94  ;  ii  Am.  St.  Rkp.  653. 
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799.— Applied  in  United  States  v.  Dela- 
ware, L.  &  \V.  R.  Co.,  40  Fed.  Rep.  loi. 
Appkoveu  in  Little  Rock  «i  M.  R.  Co.  v. 
EastTenn.,  V.  &  G.  R.  Co.,  47  Fed.  Rep. 
771.  Followed  in  Ihvaco  R.  &  N.  Co.  v. 
Oregon  S.  L.  &  U.  N.  R.  Co..  57  Fed.  Rep, 
673 ;  Delaware,  L.  &  W.  R.  Co.  v.  Central 
S.  Y.  &  T.  Co.,  43  N.  J.  Eq.  77. 

Contracts  between  railroad  companies 
and  express  companies  permitting  the  hit- 
ter to  do  business  over  the  railroads,  must 
be  so  framed  as  to  adjust  the  rate  of  com- 
pensation to  the  number  of  persons  and 
quantity,  and  perhaps  quality,  of  matter 
transported,  and  to  the  length  of  the  haul, 
so  as  not  to  discriminate  in  favor  of  one  or 
more  companies  or  persons  doing  an  ex- 
press business  and  against  others.  TeXiis 
Exp.  Co.  V.  I'g.vas  <S^  /'.  A'.  Co.,  4  ll^ooifs  {0'. 
S.)  370,  6  /'W.  Kep.  426. 

A  contract  i)y  a  railroad  company  allow- 
ing one  express  company  so  much  space  in 
its  cars  as  to  disable  it  from  furnishing 
necessary  facilities  for  other  express  com- 
panies having  equal  claims  on  '"  e  railroad 
company,  is  illegal  and  void.  Texas  Exp. 
Co.  V.  7'c'xas<S-  P.  K.  Co.,  4  IVoods  (C\  S.) 
370,  6  Et-(i.  Rep.  426. 

A  railroad  company  must  serve  different 
express  companies  equally,  and  neither  di- 
rectly nor  indirectly  favor  one  or  hinder  the 
other.  Whatever  terms  or  favors  it  ex- 
tends to  one  it  must  extend  to  the  other. 
Wells  V.  Oregon  &^  C.  R.  Co.,  16  Am.  &^ 
Eitg.  R.  Cas.  S7,  18  Eed.  Rep.  667,  9  Sawy. 
(i/.  5.)426. 

Whether  an  express  company  doing  busi- 
ness over  a  line  of  railway  or  steamboats  is 
entitled  to  the  services  of  the  pursers  and 
conductors  thiTeon  as  its  messengers  de- 
I)ends  on  circumstances  ;  but  wlien  one  ex- 
press company  doing  business  over  any  such 
line  of  transportation  is  allowed  such  ser- 
vice, the  same  thereiiy  becomes  an  express 
facility  as  to  all  other  express  companies 
doing  business  thereon,  and  cannot  law- 
fully be  withheld  from  them.  Wells  v.  Ore- 
gon R.  &^  jV,  Co.,  9  Sawy.  {U.  S.)  601,  19 
Fed.  Rep.  20.  — QUOTING  Wells  v.  Oiegon 
&  C.  R.  Co..  9  Sawy.  (U.  S.)  432,  i  West 
Coa,gt  Rep.  250. 

In  the  absence  of  a  usage  to  that  effect, 
or  of  some  statute  requiring  them  so  to  do, 
it  is  not  the  duty  oi'  railroad  companies  to 
furnish  facilities  for  the  transportation  of 
express  matter  to  all  alike  who  demand 
them.     Poster  v,  Central  Pac.  R.  Co.,  70  Cat. 


169,  II  Pac,  Rep.  686.  —  Following  St, 
Louis,  I.  M.  &  S.  R.  Co.  v.  Southern  Exp. 
Co.,  117  U.  S.  I. 

Under  the  provisions  of  the  Maine  stat- 
ute requiring  railroad  companies  to  extend 
equal  facilities  and  accommodations  to  all 
persons  or  companies  engaged  in  the  ex- 
press business  within  the  state,  foreign  as 
well  as  domestic,  express  companies  are 
protected.  International I£xp.  Co.  \.  Grand 
Trunk  R.  Co.,  37  Am.  iS^  Eiig,  R.  Cas.  622, 
81  Me.  92,  16  At  I.  Rep.  370. 

A  railroad  company  is  not  compelled  to 
furnisii  express  facilities  to  another  to  con- 
duct an  express  business  over  its  road  the 
same  as  it  provided  for  itself  or  affords  to 
any  other  express  company.  Section  4  of 
the  N.  C.  Commission  Act,  forbidc  dis- 
crimination against  any  other  corpt  xuun, 
etc.,  respecting  any  species  of  traffic,  is 
merely  declaratory  of  the  common  law,  and 
does  not  enlarge  its  scope.  Atlantic  Exp. 
Co.  V.  Wilmington  &^  W.  R.  Co.,  \i\  N. 
Car.  463,  16  .V.  E.  Rep.  393. 

The  refusal  of  the  defendants  to  provide 
the  plaintiff  with  the  express  facilities 
sought  is  no  violation  of  Rule  8,  adopted 
by  the  commission  :  "  No  railroad  com- 
pany shall,  by  reason  of  any  contract  with 
any  express  or  other  company,  decline  or 
refuse  to  act  as  a  common  carrier  to  trans- 
port any  articles  proper  to  be  transported 
by  the  train  for  which  it  is  offered."  .It- 
lantic  Exp.  Co.  v.  Wilmington  &•  W.  R. 
Co.,  Ill  N.  Car.  463,  16  S.  E.  Rep.  393. 

A  contract  made  by  a  railroad  company, 
giving  to  one  person  or  company  the  ex- 
clusive privilege  of  transportation  in  their 
passenger  trains,  is  illegal  and  void.  They 
have  no  power  to  exclude  any  part  of  the 
public,  or  to  grant  exclusive  privileges  to 
particular  persoiis.  San/ord  v.  Catawissa, 
W.  &^  E.  R.  Co.,  2  Phila.  {Pa.)  107. 

The  railway  committee  of  the  privy  coun- 
cil, created  by  section  8  of  the  Railway  Act, 
has  jurisdiction  to  inquire  into  a  complaint 
of  an  express  company  against  a  railway 
company  that  the  latter  has  not  granted  it 
equal  privileges  with  (^ther  express  compa- 
nies. Ontario  E.  &*  T.  Co.  v.  Grand  Trunk 
R.  Co.,  7  ATontr.  Super.  30S. 

An  adequate  remedy  being  thus  provided, 
a  mandanms  does  not  lie  in  such  cases. 
Ontario  E.  6^  T.  Co.  v.  Grand  Trunk  R. 
Co.,  7  Montr.  Super.  308. 

(2)  Illustrations. — Where  the  Maine  Cen- 
tral R.  Co.  let  to  the  Eastern  Express  Co., 
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for  four  years,  tlie  exclusive  use  of  a  sepa- 
rate apartment  in  a  car  attached  to  eacli  of 
their  passcn<;er  trains,  for  the  purpose  of 
transporting  the  express  company's  messen- 
ger and  niercliaiidise,  and  agreed  tliat  they 
wouhl  not,  during  tiie  continuance  of  such 
contract,  let  any  space  in  any  car  on  their 
passenger  trains  to  any  other  express  car- 
rier ;  and  the  railroad  company,  before  the 
exi)iration  of  such  contract,  but  after  rea- 
sonable notice  to  them,  refu.-ed  to  receive, 
up<jn  any  terms,  from  the  New  England 
Exi)ress  Co.,  when  and  wh^re  they  received 
the  Eastern  Express  Co.'s  freight,  such  pack- 
ages as  are  usually  carried  by  express  com- 
panies, to  be  transported  by  their  passenger 
trains — /w/i/,  that  the  railroad  company  were 
liable,  under  Me.  Pub.  Laws  1868,  ch.  193, 
to  the  New  England  Express  Co.,  in  an  ac- 
tion of  damages.  iWri'  EvgUiiui  Exp.  Co,  v. 
Maine  C.  A'.  Co.,  57  A/e.  iSS.— Quoting 
Garton  v.  Bristol  &  E.  R.  Co.,  95  Eng.  C.  L. 
655 ;  Marriott  v.  London  &  S.  W.  R.  Co.,  87 
Eng.  C.  L.  499;  Piddington  7'.  South  Eastern 
R.  Co.,  94  Eng.  C.  L.  1 1 1  ;  Sandford  2>.  Cata- 
wissa,  W.  &  E.  R.  Co.,  24  Pa.  St.  378.— Ap- 
plied IN  Denver  &  N.  O.  R.  Co.  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  15  Fed.  Rep.  650. 
Approved  in  McDufTee  v.  Portland  &  R. 
R.  Co.,  52  N.  H.  430.  Not  followed  in 
Wells  7'.  Oregon  R.  &  N.  Co.,  8  Sawy.  (U. 
S.)  600,  15  Fed.  Rep.  561.  Quoted  in 
Messenger  7'.  Pennsylvania  R.  Co.,  37  N.  J. 
L.  531  ;  Scofield  v.  Lake  Shore  &  ^L  S.  R. 
Co.,  23  Am.  &  Eng.  R.  Cas.  612,  43  Ohio 
St.  571. 

A  railroad  company  was  required  in  its 
act  of  incorporation  to  transport,  in  the 
order  in  which  they  shall  be  requested,  "  all 
goods,  wares,  etc.,  so  that  equal  and  im- 
partial justice  shall  be  done  to  all  owners  of 
property  who  shall  pay  or  tender  to  the  offi- 
cers of  the  company,  the  toll  and  freight 
due  under  this  act  on  the  goods,  wares, 
minerals,  and  merchandise,  or  other  articles 
which  they  may  wish  transported."  //e/il, 
that  express  companies  had  as  good  a  right 
to  the  benefits  of  the  road  as  the  owners 
of  the  packages  which  they  conveyed  per- 
sonally had ;  but  that  a  contract  giving  to 
one  express  company  an  exclusive  right  of 
transportation  in  the  passenger  trains  was 
illegal  and  void.  Sandford  v.  Catawtssa, 
W.  <S-  E.  R.  Co.,  24  Pa.  St.  378. —Applied 
in  Denver  &  N.  O.  R.  Co.  v.  Atchison,  T, 
&S.  F.  R.  Co.,  15  Fed.  Rep.  650,  Approved 
IN  McDuffee  v.  Portland  &  R.  R.  Co.,  52  N. 


H.  430.  Distinguished  in  Rowland  v. 
Pennsylvania  R.  Co.,  52  Pa.  St.  250. 
Quoted  in  Cobb  v.  Illinois  &  St.  L.  R.  & 
C.  Co.,  68  111.  233  ;  HicUcy  v.  Chicago  &  \V. 
I.  R.  Co.,  6  111.  App.  172;  New  England 
Exp.  Co.  V.  Maine  C.  R.  Co.,  57  Me.  1S8; 
Scofield  V.  Lake  Shcre  iS:  M.  S.  R.  Co.,  23 
Am.  &  Eng.  R.  Cas.  612,  43  Ohio  St.  57!. 

The  railway  company  having  granted  Xn 
one  incorporated  express  com])any  the  privi- 
lege of  employing  their  station  agents  lo 
act  as  agents  of  that  express  company,  the 
right  to  use  the  company's  trucks  and  bag- 
gage house  as  places  for  storing  goods,  and 
refused  the  same  privilege  to  another  incor- 
porated express  company,  brought  them- 
selves within  the  provisions  of  s  d)section  3, 
section  60,  of  42  Vict.  c.  9  (D)  Inch  enacts 
that  any  railway  company  granting  any  facili- 
ties to  any  incorporated  express  company 
shall  .Jirant  equal  facilities,  on  equal  terms 
and  conditions,  to  any  other  incorporated 
express  company  demanding  the  same. 
Vicker-i  Ex/>.  Co.  v.  Canadian  Par.  A'.  Co., 
13  On/.  App.  210;  affirniitig  9  Ont.  251. — 
Reviewing  Great  Western  R.  Co.  v.  Sut- 
ton, L.  R.  4  H.  L.  Cas.  226. 

In  the  absence  of  collusion  the  court 
would  not  inquire  into  the  reasonableness 
of  the  rates  charged  by  a  railway  company 
to  an  express  company.  Vickers  Exp.  Co. 
v.  Canadian  Pac.  R.  Co.,  13  Ont.  App.  210; 
affirmini^  9  Ont.  251. 

10.  Specific  perforniance  of  con- 
tracts for  express  facilities.* — Plain- 
tiff brought  action  for  fpecific  performance 
of  a  contract,  and  on  application  for  a  man- 
datory injunction  pendente  lite,  it  appeared 
that  the  contract  in  question  was  exceed- 
ingly comprehensive  and  most  minute  in  its 
working  details;  that  those  details  provided 
for  special  and  varying  contingencies,  and 
the  elements  of  discretion  and  judgment 
with  regard  thereto;  that  the  due  execution 
thereof  would  involve  the  ascertainment  of 
what  is  right  and  proper  the  parties  thereto 
should  do  from  day  to  day  with  regard  to 
ever-varying  circumstances.  Held,  that  the 
action  could  not  be  maintained,  and  the  in- 
junction should  be  denied.  Fargo  v.  Nciu 
York  Sf  N.  E.  R.  Co.,  23  A^.  Y.  Supp.  360.  3 
Misc.  205. — Approving  Blanchard  v.  De- 
troit.  L.    &    L.    M.    R.   Co.,   31    Mich.  43. 

*  Specific  performance  of  contracts  to  afford 
express  facilities,  see  note,  23  Am.  &  Eng,  R. 
Cas.  274. 
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QUOTING  Powell  Duflfryn  Steam  Coal  Co. 
V.  Taflf  Vale  R.  Co.,  L.  R.  9  Ch.  331  ;  At- 
lanta &  VV.  P.  R.  Co.  V.  Speer,  32  Ga.  550. 

11.  Supervisiou  by  rjiihvay  coin- 
pany  over  business  ol"  express  eoiii- 
I>iiiiy. — One  railroad  company  doing  an 
ex|)ress  business  cannot  exercise  a  supervi- 
sion over  the  business  of  a  rival  company,  as 
by  dei^anditi};  the  right  to  inspect  safes, 
cliests  and  packages.  Souiltcrn  Exp.  Co.  v. 
Louisville  &•  N.  A\  Co.,  4  Ecul.  Rep.  4S1. 

The  refusal  of  a  railroad  company  to 
carry  the  safes  and  ciiests  of  an  express 
company  unless  allowed  to  open  the  same 
and  inspect  their  contents,  or  being  fur- 
nished with  an  inventory  of  such  contents, 
with  the  understanding  liiat  it  might,  when- 
ever it  saw  lit,  open  the  safes  and  ciiests 
and  inspect  their  contents,  and  also  collect 
the  freight  on  each  separate  article  or  par- 
cel contained  therein,  as  if  each  had  been 
sliipped  by  itself,  is  in  violation  of  the  ex- 
press company's  rights  as  a  shippr, ,  and  of 
an  interlocutory  injunction  restraining  an 
interference  with  the  express  company's 
business.  Dinsmore  v.  Loiiimilk,  .N.  A.  tS-* 
C.  R.  Co.,  3  Fed.  Rep.  593. 

12.  Compensation  of  railway  com- 
pany for  carrying  express  matter. — 
Railroad  companies  are  bound  to  furnish 
facilities  for  the  business  of  express  com- 
panies, and  can  only  exact  reasonable  com- 
pensation therefor,  which,  if  not  agreed  on, 
may  be  determined  by  tlie  court.  Wells  v. 
Orejron  R.  &>  N.  Co.,  8  Saivy.  {U.  S.)  600, 15 
/-'eil.  Rep.  561. — Not  following  Camblos 
V.  Philadelphia  &  R.  R.  Co.,  4  Brews.  (Pa.) 
563 ;  New  England  Exp.  Co.  v.  Maine  C. 
K.  Co.,  57  Me.  194;  Sargent  v.  Boston  & 
L.  R.  Corp.,  115  Mass.  416.  Reviewing 
Southern  Exp.  Co.  v.  St.  Lonis,  I.  M.  &  S. 
R.  Co.,  10  Fed.  Rep.  210. — Followed  in 
Wells  V.  Northern  Pac.  R.  Co.,  10  Sawy. 
(U.  S.)  441,  23  Fed.  Rep.  469. 

Where  an  express  company  applies  for  an 
injunction  to  compel  a  railroad  company  to 
aftord  it  facilities  for  the  transaction  of  its 
business  over  the  railroad,  as  to  the  ques- 
tion of  compensation  to  be  made,  the  court 
will  assume,  for  the  purpose  of  a  provisional 
injunction,  that  what  the  express  company 
lias  been  paying  in  the  past  is  reasonable, 
and  will  require  the  railroad  company  to 
furnish  facilities  ;it  the  same  rates  until 
further  hearing.  Wells  v.  Oregon  R.  6^ 
N.  Co.,  8  Sauiy.  {U.  S.)  600,  15  Fed.  Rep. 
S61. 


13.  I.iiability  of  railway  company 
for  injuries  to  employe  of  express 
compaii.y.  —  Where  a  railroad  company, 
without  any  express  contract,  undertakes  to 
carry  an  express  messenger  in  a  car  pro- 
vided by  it  for  tlie  use  of  the  ex[)ress  com- 
pany, it  owes  to  him  the  same  duty  to  use 
every  reasonable  precaution  to  carry  him 
safely  that  it  owes  to  an  ordinary  passenger. 
Fordyce  v.  Jackson,  56  Ark.  594,  20  S.  IV. 
Rep.  528,  597. 

If  an  express  company  hires  its  freight 
transported  on  the  steamer  or  railroad  of  a 
company  engaged  in  transporting  freight 
and  passengers  for  hire,  as  common  carriers, 
and  hires  an  agent  to  take  charge'of  such 
freight,  whose  passage  is  paid  for  in  the 
contra':t,  such  agent  occupies  the  position 
of  an  ordinary  passenger,  as  to  the  liability 
of  the  common  carrier,  for  injuries  he  may 
sustain,  caused  by  the  negligence  of  its  em- 
ployes. Veoiiiansv.  Contra  Costa  Steam  Kav. 
Co.,  44  Cal.  7 1 . 

If  an  express  messenger,  holding  a  season 
ticket  from  a  company,  and  desiring  to  ride 
for  the  conduct  of  his  business  in  a  baggage 
car  in  contravention  of  its  rules,  agrees  to 
assume  all  risk  of  injury  therefrom  and  to 
hold  the  company  harmless  therefor,  he 
takes  the  risk  of  all  inj-.ries  received  by  him 
wliile  riding  in  the  baggage  car.  Hosmer  v. 
Old  Colony  R.  Co.,  156  Mass.  506,  31  N.  E. 
Rep.  652.— Following  Bates  v.OXA  Colony 
R.  Co..  147  Mass.  255. 

Where  there  is  no  express  exemption  pro- 
vided by  contract,  a  railroad  company  is 
liable  for  the  consequences  of  its  own  or  its 
servants'  negligence  to  persons  traveling 
upon  its  trains,  as  messengers  or  agents  of 
an  express  company,  to  the  same  extent  as 
to  other  passengers,  although  no  charge  is 
made  for  their  fare.  Blair  v.  Erie  R.  Co., 
66  jV.  V.  313. — Distinguishing  Eaton  z>. 
Delaware,  L.  &  W.  R.  Co.,  57  N.  Y.  382. 
Reviewing  Smith  v.  New  York  C.  R.  Co., 
24  N.  Y.  222 ;  Bissel!  v.  New  York  C.  R. 
Co.,  25  N.  Y.  442  ;  Poucher  v.  New  York  C. 
R.  Co.,  49  N.  Y.  263.— Distinguished  in 
Carpenter  7/.  Boston  &  A.  R.  Co.,  21  Am,  & 
Eng.  R.  Cas.  331,  97  N.  Y.  494,  49  Am.  Rep. 
540.  Followed  in  Libby  7'.  Maine  C.  R. 
Co.,  85  Me.  34;  Seybolt  v.  New  York,  L.  E. 
&  W.  R.  Co.,  18  Am.  &  Eng.  R.  Cas.  162, 
95  N.  Y.  562,  47  Am.  Rep.  75.  Quoted  in 
Cleveland.CC.  &  St.  L.  R.  Co.  ■!'.  Ketcham, 
133  Ind.  346. 
One  temporarily  supplying  the  place  of  an 
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express  messenger  stands  in  the  same  posi- 
tion with  liini  and  is  entitled  to  the  same 
protection.  Blair  v.  Erie  K.  Co.,  66  A^.  }'. 
313.  Jennings  v.  Grand  Trunk  K.  Co.,  15 
Ont.  App.  477.— Distinguishing  Black- 
more  V.  Toronto  St.  H.  Co.,  38  U.  C.  y.  B. 
172.  Quoting  Austin  v.  Great  Western 
R.  Co.T  L.  R.  2  g.  B.  442. 

In  an  action  for  the  death  of  B.,  plaintiff's 
intestate,  who  was  killed  while  traveling  in 
an  express  car  in  one  of  defendant's  trains, 
by  an  accident  caused  by  defendant's  negli- 
gence, it  appeared  that  13., at  the  time  of  his 
death,  was  in  the  employ  of  the  U.  S.  Ex- 
press Co.  as  messenger;  that  said  company 
had  entered  into  a  contract  with  a  railway 
company,  to  the  rights  and  duties  of  which 
the  defendant  had  succeeded,  by  which  said 
railway  company  agreed  to  transport  the 
messengers  of  the  express  company  and 
certain  specified  property  free  of  charge, 
the  latter  assuming  all  transportation  risks 
and  other  liabilities  arising  in  respect  there- 
of, and  agreeing  to  indemnify  and  protect 
the  former  therefrom.  The  responsibility 
of  the  railway  company  in  transporting  ex- 
press freight  was  limited  to  cases  of  negli- 
gence, it  "  in  no  event,  whether  of  negligence 
or  otherwise,"  to  be  responsible  for  property 
"carried  by  the  railway  company  free  of 
charge."  There  was  no  evidence  that  B. 
had  any  knowledge  or  information  of  the 
provisions  of  the  contract.  Held,  that  de- 
fendant was  liable;  that  B.  was  a  passenger 
and  could  not,  without  his  knowledge  or 
consent,  be  chargeable  with  the  stipulations 
in  the  contract;  and  that  while,  when  he 
entered  into  the  service  of  the  express  com- 
pany, he  assumed  the  ordinary  hazards  inci- 
dent to  that  business,  there  was  no  presump- 
tion or  implied  understanding  that  he  took 
upon  himself  the  risks  of  injury  which  he 
might  suffer  through  defendant's  negligence. 
Brewer  v.  New  York,  L.  E.  &-  W.  R.  Co., 
47  Aw.  &•  Eng.  R.  Cas.  485,  124  N.  V.  59,  26 
Al.  E.  Rep.  324,  35  A''.  V.  S,  R.  60 ;  afirviing 
45  Hun  595,  «w«.— Distinguishing  Sey- 
bolt  V.  New  York,  L.  E.  &  W.  R.  Co.,  95  N. 
Y.  562. 

//  seems  that,  as  the  contract  between  the 
companies  did  not  purport  to  relieve  the 
defendant  from  its  duty  to  exercise  due  care 
for  the  protection  of  the  messenger,  what- 
ever right  it  could  claim  to  relief  from  the 
consequences  of  its  negligence  in  that  re- 
spect arose  by  way  of  indemnity  upon  the 
stipulation  of  the  express  company.    Brewer 


V.  New  York,  L.  E.  &*  W.  R.  Co.,  47  Am.  &* 
Eng.  R.  Cas.  485,  124  A'.  Y.  59,  26  A'.  A".  Rep. 
324,  35  A'.  Y.  S.  R.  60;  ajjirming  45  Hun 
595,  7netn. — EXPLAINEU  in  Kenney  v.  New 
York  C.  &  H.  R.  R.  Co.,  125  N.  Y.  422,— 
Kenney  v.  New  York  C.  &^  H.  R.  R.  Co.,  52 
Am.  &*  Eng.  R.  Cas.  235,  125  A'.  Y.  422,  26 
A'.  E.  Rep.  626,  35  N.  Y.  S.  R.  447  ;  affirm- 
ing 54  Hun  143,  26  A'.  ]'.  S.  R.  636,  7  N.  ]'. 
Supp.  255.  —  Explaining  Brewer  v.  New 
York,  L.  E.  &  W.  R.  Co.,  124  N.  Y.  59.— 
Quoted  in  Rubens  v.  Ludgaie  Hill  Steam- 
ship Co.,  20  N.  Y.  Supp.  4S1. 

In  an  action  to  recover  for  injuries  caused 
by  the  negligence  of  a  railway  company  in 
operating  one  of  its  trains,  it  is  no  defense 
that  the  company  was  carrying  the  plaintiff 
as  an  express  messenger,  under  a  contract 
with  an  express  company,  and  that  he  was 
required  by  the  nature  of  his  employment 
to  occupy  a  place  on  the  train  more  danger- 
ous than  was  occupied  by  ordinary  passen- 
gers. Tiie  messenger,  in  accepting  his 
employment,  took  upon  himself  the  risk  of 
accidents  incident  to  the  nature  of  the  busi- 
ness, but  not  the  risks  resulting  from  the 
negligence  of  the  railroad  company  in  the 
management  of  its  trains.  Pennsylvania  Co. 
V.   Woodworth,  26  Ohio  St.  585. 

3.  Agents,  and  Liability  for  Their  Acts. 

14.  RiKlitK  as  iiiitaiiist  ageiit.s  and 
their  sureties.— Where  an  ex!)ress  com- 
pany seeks  to  recover  on  the  bond  of  its 
agent  for  its  breach  in  receiving  a  package 
to  be  forwarded  to  its  destination,  and  which 
was  not  forwarded  or  accounted  for,  it  must 
show  that  defendant  received  the  package 
as  its  agent.  Southern  Exp.  Co.  v.  Mocllcr, 
85  Mo.  20S. 

Where  an  express  company  employs  as  its 
agent  a  conductor,  with  full  knowledge  of 
his  employment  by  the  railroad  c<)m[)any, 
the  contract  with  the  express  company  must 
be  construed  in  the  light  of  the  duties  im- 
posed by  the  contract  with  the  railroad 
company;  and  he  will  not  be  liable  to  the 
express  company  for  a  failure  of  duty,  tf 
caused  solely  by  the  obligations  imposed  by 
his  employment  as  conductor.  Southern 
Exp.  Co.  V.  Frink,  67  Ga.  201. 

An  express  company  employed  a  messen- 
ger and  required  him  to  give  bond,  which 
provided  that  he  should  "well  and  truly 
perform  all  the  duties  required  of  me  in  any 
position  or  place  to  which   I  may  be  as- 
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signed  in  said  employment,  and  well  and 
truly  acc<junt  for  all  money  and  property 
of  every  description  which  may  come  into 
my  posaCision  or  control,  or  for  which  I 
may  have  given  my  receipt,  by  reason  of 
said  employment,  and  malic  ^ood  all  loss  or 
damage  which  may  liaiJpcn  to  such  money 
or  property  while  under  my  control,  for 
wliich  I  may  be  legally  responsible,  and  in- 
demnify and  save  harmless  the  said  coni- 
l^any  from  all  liability  on  account  of  my 
fault  or  neglect."  Held,  that  as  between 
the  company  and  the  messenger  his  lialiil- 
ity  was  not  that  of  a  common  carrier,  but 
that  of  an  agent,  and  depended  on  his  dili- 
gence or  negligence.  Sontluni  Exp.  Co.  v. 
Frink,  67  Ga.  201. 

E.  was  employed  as  freight  clerk  and  exe- 
cuted a  bond,  with  sureties,  by  which  he 
and  his  sureties  bound  themselves  for  the 
faithful  performance  of  E.'s  duties  in  receiv- 
ing and  forwarding  merchandise,  money, 
etc.,  received  in  the  usual  course  of  busi- 
ness by  the  express  company,  in  the  penalty 
of  S2000.  After  the  execution  of  this  bond 
E.  was  raised  to  the  oliice  of  principal  agent 
of  the  company  at  P.,  and  whilst  acting  as 
such  principal  agent  he  embezzled  money 
which  came  into  his  hands.  Held:  (i)  there 
being  no  dispute  about  the  facts,  it  is  for 
the  court  to  construe  the  instrument,  and 
the  jury  are  bound  to  take  the  construction 
of  the  court  as  correct;  (2)  the  obligation, 
by  its  terms,  extends  to  any  employment  of 
E.  by  the  express  comi)any,  and  the  sureties 
are  liable  to  the  company  for  the  money  em- 
bezzled by  E.  whilst  acting  as  principal 
agent  of  the  company  at  P.  Collier  v. 
Southern  Exp.  Co.,  32  Gratt.  (I'n.)  71S. — 
Quoting  Neilson  v.  Harford.  8  M.  &  VV. 
S06. 

15.  Liability  lor  acts  of  agents.— 
An  express  company  is  bound  by  all  the 
acts  of  its  agents  done  in  the  regular  course 
of  its  business.  Atiierican  Exp.  Co.  v. 
Lesciii,  39  ///,  312. 

An  express  company  has  the  power,  by 
proper  and  lawful  modes,  to  pursue  and 
cause  the  arrest  and  punishment  of  any  one 
who  has  stolen  or  embezzled  the  money  or 
property  of  the  company,  or  for  which  it  was 
responsil). -,  and  may  employ  an  agent  for 
such  purpose ;  but  for  any  trespass  com- 
mitted by  him  the  prosecution  of  such  em- 
ployment such  company  is  liable.  Ameri- 
can Exp.  Co.  v.  Patterson,  73  Ind.  430. 

An   express  company   is   bound   by  the 


agreement  of  its  agent  to  hold  goods  a  year, 
though  such  agrecn'cnt  be  in  violation  of 
its  regulations,  and  is  liable  to  the  owner 
where  the  goods  are  sold  in  a  less  time  for 
freight,  .lildtus  Exp.  Co.  v,  Sc/ilessiiii^^er,  75 
Pit.  St.  246. 

In  the  absence  of  an  express  stipulation 
a  carrier  empli)\eii  by  an  (.•x[)r('ss  comp-my 
is  the  company's  agent,  and  imt  the  agent 
of  the  sliipper.  .■Ida'ii  Exp.  Co.  \\  Jack- 
son, 55  .,-/;/;.  u^*  AVy.  A'.  Cas.  319,  92  Tcnn. 
326,  21  S.  W.  Rep.  666. 

Authority  to  a  general  sujjerintendent  of 
an  express  company  to  employ  and  dis- 
charge agents  and  direct  their  conduct, 
make  contracts  and  exercise  a  general  su- 
pervision over  the  business  of  the  company, 
cannot  reasonably  be  construed  as  empow- 
ering him  to  license  one  of  his  employes — 
an  assistant  superintendent— to  engage  in 
and  carry  on  a  bu.«incss  in  competition  with, 
and  injurious  to,  that  of  the  exjiress  com- 
pany.    Adams  Exp.  Co.  v.   Trego,  35   Md. 

47. 

An  express-carrying  corporation  is  not 
liable  for  damages  occasioned  by  a  libelous 
letter  written  by  its  local  agent  at  a  town  to 
a  consignor,  who  wrote  referring  his  con- 
signee's letter  of  complaint  to  the  com- 
pany's higher  officials,  in  whose  possession 
the  agent  saw  the  letters.  Southern  ILxp. 
Co.  V.  Fiizner,  59  Miss.  58 1. 

Where  an  express  com[)any  advertises 
only  to  carry  goods  between  designated 
points,  and  that  a  special,  faithful  messen- 
ger will  be  sent  in  charge,  no  authority  is 
thereby  implied  for  the  messenger  to  re- 
ceive goods  at  intermediate  |)oints.  so  as  to 
make  the  company  liable  if  not  safely  car- 
ried. Thurvian  v.  Wells,  18  Barb.  {X.  V.) 
500. 

Plaintiff  sought  to  recover  for  injuries 
(lone  his  dogwhile  being  transported  by  the 
defendant  from  the  plaintiff's  residence  to 
its  office  in  Fairhaven,  whence  it  was  to  be 
forwarded  by  rail.  Defendant  denied  that 
its  agent  had  authority  to  receive  express- 
age  elsevi'here  than  at  its  office.  Thereupon 
the  plaintiff  claimed  that  the  defendant  had 
suffered  the  agent  to  hold  himself  out  to 
the  Wf)rld  in  that  capacity  to  such  an  extent 
that  he  might  rely  upon  it,  and  introduced 
evidence  tending  to  show  that  the  agent 
used  a  wagon  lettered  with  the  defendant's 
name,  to  the  knowledge  of  the  defendant, 
in  the  collection  of  express  parcels,  //eld, 
that  it  was  not  permissible  to  show  that  the 
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agent  used  his  wagon  about  his  own  busi- 
ness, unless  such  use  was  brouglit  home  to 
the  [jlaintifF.  M'/nc/ie/l  v.  .Witional  Exp. 
Co.,  64  Vt.  15,  23  .///.  Kep,  728. 

4.    Collections. 

10.  Liisibility  as  collcctliiff  agents, 
}jeii«rJilly. — Wliere  bulky  produce,  such 
as  an  exjjrcss  coni[)any  docs  not  ordinarily 
receive  for  carriage,  is  shipped  to  a  distant 
point  thnjiigh  a  railroad  company,  and  the 
receipt  given  by  the  railroad  coini)any,  to- 
gether with  a  draft  drawn  for  collection,  arc 
both  delivered  into  the  hands  of  an  express 
company  to  be  taken  to  the  point  of  desti- 
nation of  tlie  goods,  where  the  draft  was  to 
be  collected,  it  appearing  that  the  agent  of 
the  railroad  company  at  that  point  was  also 
the  agent  of  the  express  company— //cA/, 
that  the  express  company  did  not  have  con- 
structive nor  actual  possession  of  the  goods 
liy  re.ison  of  having  the  receipt  and  draft  in 
its  hands  for  collection,  and  that  it  was  not 
liable  for  the  delivery,  by  the  agent  as  the 
servant  of  the  railroad  company,  of  the  prod- 
uce into  the  hands  of  the  consignee  with- 
out first  collecting  the  draft.  Bland  v. 
Southern  Exp.  Co.,  \  Hutches  (U.  S.)  343,  3 
Fed.  Cas.  667. 

Where  notes  issued  by  a  bank  had  been 
sent  to  it  through  an  express  company,  and 
while  in  transit  a  part  were  stolen  by  an 
agent,  who  destroyed  them  after  the  amount 
had  been  paid  to  the  bank  by  the  company 
— //(•/(/,  that  the  property  in  the  notes  was 
transferrcdliy  that  payment  to  tiie  company, 
who,  on  proving  the  destruction,  were  en- 
titled to  recover  the  amount  from  the  bank. 
H(\i;tTsto:on  Bank  v.  Adams  Exp.  Co.,  45 
/'(?.  St.  419. 

The  quantity  and  character  of  the  evi- 
<lence  relating  to  the  destruction  of  the 
notes  are  for  the  jury ;  and  where  it  was  such 
as  to  justify  the  submission  of  the  question 
to  them  their  finding  was  held  conclusive. 
Hagcrsto'a'n  Bank  v.  Adams  Exp.  Co.,  45 
Pa.  St.  419. 

17.  Collection  of  bilLs  ami  notes, 
jjeiierally.— If  a  common  carrier  under- 
takes to  carry  and  deliver  a  draft,  he  be- 
comes charged  on  his  contract  as  a  com- 
mon carrier  immediately  upon  his  failure  to 
carry  and  deliver  as  agreed,  and  this  lia- 
bility is  primary  and  not  secondary  to  that 
of  the  drawer  of  the  draft,  /ones  v.  Wells, 
28  Ca/.  259. 


Where  a  note  is  delivered  to  the  agent  of 
an  express  company,  with  directions  to  take 
it  to  the  place  where  tiic  maker  resides, 
present  it  for  payment,  and,  in  case  of  re- 
fusal to  pay,  to  sue  and  collect  immediately, 
and  it  is  received  and  sent  forward  by  the 
agent  with  instructions  in  accordance  with 
the  directions,  this  is  a  contract  to  carry, 
not  to  forward,  the  note;  and  if  the  com- 
pany's line  does  not  extend  to  the  desig- 
nated place  (the  sender  being  ignorant  of 
the  fact,  and  not  being  advised  thereof  at 
the  time  of  the  delivery  of  the  note),  and 
the  note  is  forwarded  by  another  company, 
the  latter  becomes  the  agent  of  the  former, 
and  the  former  is  responsible  for  damages 
resulting  from  the  negligence  or  non-com- 
pliance by  the  latter  with  the  directions. 
J'dlincf  V.  Holland,  II  JV.  1'.  416.  See  also 
l\napp  V.  United  States  (S-»  C.  Exp.  Co.,  55 
N.  //.  348. 

1 8.  Tlie  rtilifj-enec  re(iiiire<l.— WHicre 
an  express  company  agrees  to  transmit  a 
package  of  money,  but  by  the  contract  it  is 
not  made  an  insurer,  and  places  the  same 
in  a  safe  on  a  boat  which  it  does  not  con- 
trol, in  charge  of  an  agent,  according  to  the 
regular  course  of  business,  it  is  not  liable 
where  the  money  is  destroyed  while  in  the 
safe  by  the  burning  of  the  boat.  Frank  v. 
Adams  Exp.  Co.,  18  La.  Ann.  279. 

An  overdue  draft  was  delivered  to  an  ex- 
press company  for  collection,  with  instruc- 
tions to  return  it  at  once  if  not  paid.  The 
principal  only  was  tendered  on  presentation, 
and  the  company  agreed  to  hold  the  draft 
until  the  drawee  could  communicate  with 
the  drawer  as  to  the  collection  of  interest; 
but  upon  getting  an  explanation  as  to  the 
interest,  held  it  for  two  days,  during  which 
time  the  drawee  was  ready  to  pay,  but  at 
the  end  of  the  time  became  insolvent. 
Held,  that  the  express  comi)any  wr.s  liable 
for  the  loss.  Jl'/iitney  v.  Merchants'  Union 
Exp.  Co.,  104  Mass.  152.  Fahy  v.  Fari^o,  17 
N.  V.  Supp.  344,  43  N.  V.  S.  B.  589.  63 
Hun  625;  tnem. 

U).  Liability  for  mistakes  of  nota- 
ries.— If  an  express  company  receives  for 
collection,  for  a  compensation,  a  bill  of  ex- 
change d'awn  ■•■■  one  state  and  pavable  in 
another,  and  delivers  the  same  to  a  notary 
for  demand  and  protest  on  the  day  before 
such  demand  and  pr  ^test  should  be  made, 
and  such  notary  makes  demand  and  protest 
one  day  before  the  maturity  of  the  bill, 
whereby  the  drawer  and  indorsers  are  dis- 
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charged,  the  acceptor  beint;  insolvent,  the 
express  company  will  be  liable  to  the  hoUier 
for  tlie  amount  of  the  bill  and  interest. 
sillier t'ciiH  Exp.  Co.  V.  Hai're,  21  /;/(/.  4. 

A  note  was  delivered  to  defendant,  a 
common  carrier,  to  be  carried  to  a  certain 
place  by  express  for  payment  or  protest. 
Hi-lt/,  that  Ills  undertaking  was  completed 
wlion  lie  carried  it  to  the  place  designated, 
and  there  placed  it  in  the  hands  of  a  notary 
for  presentment  and  protest,  and  he  was 
not  bound  to  give  notice  of  its  non-pay- 
ment. McQiianie  v.  Fargo,  31  U.  C.  C.  P. 
478. 

20.  Liability  in  cases  of  fraud  or 
forgery. — Where  an  express  company  re- 
ceives a  promissory  note  to  be  transmitted 
to  a  bank  for  discount  and  the  proceeds 
returned,  and  it  appears  that  the  company 
was  only  acting  as  carrier,  it  is  not  liable, 
though  it  subsequently  turns  out  that  the 
one  delivering  the  note  and  receiving  the 
proceeds  had  stolen  the  note,  falsely  repre- 
senting himself  as  the  maker  and  rightful 
owner.  Norwalk  Bank  v.  Adams  Exp.  Co., 
19  How.  Pr.  {N.  Y.)  462.  4  Plate hf.  {U.  S.) 

455- 

In  such  case  the  express  company  could 
not  be  held  liable  for  conveying  the  note 
and  returning  the  proceeds,  where  it  turned 
out  that  the  sender  had  altered  it,  whereby 
it  became  a  forgery,  so  as  not  to  be  binding 
upon  the  real  maker.  Norwalk  Bank  v. 
Adams  Exp.  Co.,  19  H(nv.  Pr.  (A^.  Y.)  462, 
i,Blatchf.  i^U.  S.)  455. 

An  express  company  received  a  draft  for 
collection  on  plaintiff,  but  presented  it  and 
received  the  money  without  disclosing  that 
it  was  only  acting  as  agent  in  the  collection 
of  the  money.  It  turned  out  that  the  draft 
had  been  stolen  and  the  payee's  indorse- 
ment thereon  had  been  forged,  and  plaintiff 
was  compelled  to  pay  the  amount  a  second 
time.  Held,  that  the  express  company  was 
bound  by  the  rule  that  an  agent,  in  order 
to  shield  himself  from  liability,  must  dis- 
close his  agency,  and  was  therefore  liable 
to  plaintiff.  Holt  v.  Ross,  54  A'^,  Y.  ^^72. — 
D1STINGUI.SHING  Canal  Bank  v.  Bank  of 
Albany,  i  Hill  (N.  Y.)  289. 

21.  Wainages  for  loss  of  note,  or 
failure  to  collect  it. — An  express  com- 
pany is  liable  for  the  negligent  loss  of  a  note 
intrusted  to  it  for  collection,  and  prima 
facie  the  measure  of  damages  is  the  face  of 
the  note ;  but  the  company  may  show  that 
the  damages  are  less,  as  by  showing  that  the 


maker  is  insolvent,  or  by  other  proofs  going 
to  show  a  defense  to  the  note.  Ameri- 
can Exp.  Co.  V.  Parsons,  i\\  HI.  312.— Dis- 
TINCUISHING  Hamilton  v.  Cunningham,  2 
Brock.  (U.  S.)  350. 

The  makers  of  a  note  had  property  suf- 
ficient to  pay  the  same  when  the  defendants 
received  it  for  collection,  but  by  reason  of 
tiie  defendants'  negligence  with  regard  to 
its  C(jilection,  the  note  became  worthless 
upon  the  failure  of  the  makers  of  the  note. 
Held,  the  damages  were  the  amount  of  the 
note  and  interest.  Knapp  v.  United  States 
(S-  C.  Exp.  Co.,  55  A'.  //.  348. 

Plaintiffs  delivered  to  an  express  C(jm- 
pany  a  sight  draft  upon  their  debtor  for 
transportation  and  collection.  It  was  duly 
presented  but  not  paid,  but  no  notice  was 
given  to  plaintilTs  of  its  non-payment  for 
several  months,  during  which  time  the 
debtors  failed.  Hell,  that  only  nominal 
damages  could  be  recovered  from  the  ex- 
press company,  unless  plaintilTs  made  it  ap- 
pear that  they  could,  in  ail  probability,  have 
collected  the  draft,  or  some  part  of  it,  if 
they  had  received  prompt  notice  of  its  dis- 
honor. Lienan  v.  Dinsmorc,  3  Daly  (N, 
K.)  365,  ID  Abb.  Pr.  N.  S.  209,  41  Hotu.  Pr. 
97- 

II.  BIGHTS  AND  LIABILITIES  AS  CABBIEBS. 
I.  In  General. 

22.  Are  common  carriers.— Express 

companies  are  common  carriers  in  every 
just  sense  of  that  term,  and  are  subject  to 
all  their  common  law  liabilities.  Southern 
Exp.  Co.  V.  Hess,  53  Ala.  19. — Follow- 
ing Southern  Exp.  Co.  v.  Crook,  44  Ala. 
\(iZ.— American  Exp.  Co.  \.  Hockeit,  30  Ind. 
250.  Stadheckcr  v.  Combs,  g  Rich.  (So.  Car.) 
193.  Adams  Exp.  Co.  v.  Jackson,  92  Tcnn. 
326,  21  S.  W.  Rep.  666.  Southern  Exp.  Co, 
v.  Mc  Veigh,  20  Gratt.  ( Va.)  264. 

Express  companies  who  are  engaged  not 
only  in  the  transportation  of  small  parcels, 
packages,  and  articles  of  value,  properly  so  > 
called,  but  also  in  the  carriage  of  goods, 
wares,  and  merchandise,  and  the  great 
staples  and  products  of  the  country,  are 
common  carriers,  and  subject  to  the  liabili- 
ties imposed  by  law  upoti  such  carriers. 
Southern  Exp.  Co.  v.  Crook,  44  Ala.  468. — 
Followed  in  Southern  Exp.  Co.  v.  Hess, 
53  Ala.  19. 

An   express    company    receiving    goods 
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generally  for  tr.nnsportation  for  hire,  though 
it  does  the  carriage  by  means  of  vehicles 
owned  and  controlled  by  otlier  parties,  is  a 
common  carrier.  C/in'stcii.ion  v.  .linirican 
E.xp.  Co.,  15  Minn,  z^o  \.Gtl.  20S).— Foi.- 
l.owiNO  Biickiaiid  7>.  Ad:iins  Kxp.  Co.,  97 
Mass.  124. — Place  v.  L'nion  li.xp.  Co.,  2 
Hilt.  (A'.  ]'.)  19.— DiSAPl'KOViNG  Ilersficld 
V.  Adams,  19  Marb.  (N.  Y.l  llf.— United 
States  Exp.  Co,  v.  Backman,  28  Ohio  St. 
144,  14  Am.  Ky.  Rep.  82. 

An  express  comijany  may  become  liable 
as  a  common  carrier,  though  it  has  not  com- 
plied with  the  requirements  of  section  2  of 
the  Ind.  "Act  declaring  express  companies 
to  be  common  carriers."  (i  G.  &  W.  327.) 
United  States  Exp.  Co.  v.  J\iis/i,  24  ///</.  403. 
— DisriNGUlsiiiNG  Russell  v.  Livingston, 
16  N.  Y.  515. 

Uncontradicted  evidence  that  defendants 
were  incorporated  as  an  express  company  in 
another  state,  and  had  been  doing  business 
as  such  for  nine  or  ten  years,  as  common 
carriers  with  all  that  called  upon  them,  is 
prima  facie  evidence  that  they  were  com- 
mon carriers.  Haslam  v.  Adams  Exp.  Co., 
6  liosiv.  (N.  1'.)  235. 

One  who  is  duly  licensed  by  his  city  as  an 
expressman,  and  who  carries  the  goods  of 
all  persons  indifferently  for  hire,  is  a  com- 
mon carrier,  and  as  such  is  liable  for  goods 
stolen,  though  it  may  be  without  any  con- 
nivance on  his  part,  or  of  his  employes. 
Robinson  v.  Cornish,  13  A'.  I'.  Stipp.  577. 

2.'J. ami  not  forwarders  lueroly. 

— One  whose  business  is  for  hire  to  take 
goods  from  the  custody  of  their  owner,  as- 
sume entire  possession  and  control  of  them, 
transport  them  from  place  to  place  and  de- 
liver them  at  a  point  of  destination  to  con- 
signees or  agents  there  authorized  to  receive 
them,  is  a  common  carrier,  although  he 
styles  himself  an  express  forwarder,  and  al- 
though he  contracts  with  others  to  trans- 
port the  goods  in  vehicles  of  which  they  are 
the  owners  and  the  movements  of  which  he 
himself  does  not  manage  or  control.  Buck- 
land  V.  Adams  Exp.  Co.,  97  Mass.  124. — 
DhSTiNGUiSHED  IN  Alabama  G.  S.  R.  Co. 
V.  Thomas,  32  Am.  &  Eng.  R.  Cas.  464,  83 
Ala.  343,  3  So.  Rep.  802 ;  Grace  v.  Adams, 
100  Mass.  505.  Followed  in  Christenson 
V.  American  Exp.  Co.,  15  Minn.  270. — Chris- 
tcncon  v.  American  Exp.  Co.,  1 5  Minn.  270 
((7/7.  208).  Read  v.  Spaulding,  5  Bosw.  {N. 
J')  395.— Following  Mercantile  Mut.  Ins. 
Co.  V.  Chase,  i   E.  D.  Smith  (N.  Y.)  121. 


Not  following  Hersfield  v.  Adams,  19 
IJarb.  (N.  Y.)  577. 

The  use  of  the  word  "  forward  "  in  the  re- 
ceipt is  controlled  by  the  nature  and  extent 
of  the  actual  undertaking,  and  dots  not 
make  the  company  a  forwarfler  in  the  tech- 
nical sense  of  the  word,  it  is  wholly  im- 
niaterial  whether  the  word  "carry,"  "trans- 
fer," or  "forward"  is  used,  so  long  as  the 
undertaking  is  to  convey  the  goods  from 
the  pilace  of  receipt  to  the  place  of  delivery. 
Read  v.  Spauldinj^,  5  Bosw.  (iV.   J'.)  391;. 

Persons  rece'ving  goods  to  be  shipped  to 
another  point,  where  they  do  not  own  the 
means  of  conveyance,  are  not  common  car- 
riers, and  are  not  liable  as  such.  They  are 
bailees  for  hire  to  receive  and  forward  the 
goods  by  the  (jrdinary  and  approved  means 
of  conveyance,  and  have  a  legal  rigiit  to  de- 
fine the  extent  of  their  liability.  Hersfield 
V.Adams,  19  Barl>,  (AW.)  577.  —  DiSAP- 
PROv'ED  IN  Place  7'.  Union  Exp.  Co.,  2  Hilt. 
(N.  Y.)  19.  Not  koli.owku  in  Read  v. 
Spaulding,  5  I^osw.  (N.  Y.)  395. 

24.  How  far  Insurers.— In  the  ab- 
sence of  special  contract,  express  compa- 
nies are  subject  to  the  same  liability  as  are 
other  common  carriers.  At  common  law 
they  are  regarded  as  absolute  insurers  of 
goods  intrusted  to  them  for  transportation, 
when  properly  packed,  except  for  loss  by 
act  of  God  or  the  public  enemy.  Overland 
ilf.  &•  E.  Co.  V.  Carroll,  7  Colo.  43,  i  Pac. 
Rep.  6S2.  American  Merc/tants'  Union 
Plxp.  Co.  V.  Schier,  55  ///,  140.  Klaiiber  v. 
American  Exp.  Co.,  21  ]Vis.  21. 

Express  companies  are  insurers  for  the 
safe  delivery  of  a  money  package  intrusted 
to  them  ior  delivery  to  another  person,  and 
nothing  can  excuse  them  froiu  tlieir  obliga- 
tion safely  to  carry  and  deliver  but  the  act 
of  God  or  the  public  enemy.  United  States 
Exp.  Co.  v.  Hutchins,  67  ///.  34S. 

An  express  messenger  is  bound  to  use 
the  utmost  care  and  diligence  in  protecting 
goods  intrusted  to  him,  but  is  not  an  in- 
surer of  their  safety.  De  Reamer  v.  Pacific 
Exp.  Co.,  84  Mo.  529. 

25.  Duty  to  receive  ami  carry. — 
It  is  the  duty  of  express  companies  to  re- 
ceive all  goods  ofTered  for  transportation, 
upon  the  payment  or  tender  of  their 
charges,  but  prepayment  will  be  considered 
waived  if  not  demanded.  Alsop  v.  Southern 
Exp.  Co.,  40  Am,  <S-  Eng.  R.  Cas.  i,  104  A^, 
Car.  278,  6  Z .  A.  R.  271,  41  Alb.  L.  /.  167,  10 
S,  E.  Rep.  297. 
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A  conimoa  carrier  Is  not  bound  to  re- 
ceive money  for  transportation,  unless  it  is 
|)ioperly  secured  and  addressed  ;  nor  will 
ids  refusal  to  count  the  money  at  the  re- 
i|iiest  of  the  consignor,  create  any  [)rc3ump- 
tion  against  him  as  to  lli-j  amount  con- 
laiiKHl  in  the  pacliage.  J'^ttsi^eraliiw.  Adams 
llxp.  Co.,  24  /m/.  447. 

Money  was  tendered  to  the  agent  of  an 
cx|)rcss  company  at  a  regular  station  for 
shii)inent  lifty-lue  minutes  before  tiie  train 
would  pass,  going  in  the  direction  tiiat  the 
money  was  to  be  sent ;  but  it  was  refused 
under  a  rule  of  the  company  that  money 
siiould  be  received  for  shipment  only  in  the 
morning  before  the  train  would  pass  in  the 
afternoon.  /j^'\,.  hat  the  rule  was  in  vio- 
lation of  the  N.  C.  Code,  §  1964,  requiring  all 
transj-  .itation  companies  to  receive  goods 
of  the  kind  and  nature  usually  transported 
by  tliem,  whenever  tendered.  Ahop  v. 
Southern  Exp.  Co.,  40  Am.  &^  •£"'&'■■  ^.  Cas. 
I,  104  iV.  Car.  278,  6  L.  K.  A.  271,  41  Alb.  L. 
J.  167,  io  S.  E.  Hep.  297.— Revikwing 
Marshall  v.  American  Exp.  Co.,  7  Wis.  i. 

In  the  absence  of  any  statute,  the  court 
cannot  hold  a  regulation  requiring  the  ship- 
per of  money  to  retain  it  over  night  at  his 
own  risk  to  be  reasonable,  where  it  is  made 
tlie  duty  of  exiircss  companies  to  provide 
safe  places  for  valuables  received.  Ahop  v. 
Soutlitrji  Exp.  Co.,  40  Am.  <^  Eng.  R.  Cas. 
I,  104  .\'.  Car.  278,  6  L.  A'.  A.  271,41  A/i.  L. 
/.  167,  10  .S".  E.  Rep.  297. 

Where  the  company  relies  in  such  case 
upon  the  defense  that  the  tender  was  not 
made  during  business  liours,  it  is  within  the 
exclusive  province  of  the  jury,  looking  to 
the  customs  of  busiiu-ss  men  at  the  place 
of  the  lender,  to  determine  vhetlier  it  was 
made  witliin  such  hours.  Ahop  v.  Southern 
Exp.  Co.,  40  Am.  &*  Eng.  R.  Cas.  i,  104  A'. 
Car.  278,  6  L.  R.  A.  271,  41  Alb.  L.  J.  167. 
10  S.  E.  Rep.  297. 

Whether  or  not  live  pigeons  would  be  re- 
garded in  any  case  as  common  law  freight 
for  an  express  company  conducting  as  com- 
mon carriers,  guerre.  American  Merchants' 
Union  Exp.  Co.  v.  Phillips,  29  Mich.  515. 

An  express  company  is  not  bound  to 
transport  and  deliver  intoxicating  liquor, 
if  thereby  it  would  incur  a  penalty.  Slate  v. 
Goss,  30  Am.  &•  Eng.  R.  Cas.  1 18,  59  Vt.  266, 
9  Atl.  Rep.  829,  4  N.  Eng.  Rep.  518. 

Nor  is  such  company,  as  a  general  thing, 
bound  to  know  the  contents  of  packages  of- 
fered for  carriage ;  nor  are  its  agents  pre- 


sumed to  know.  Stale  v.  Goss,  30  ^  /;//.  &» 
Eng.  R.  Cas.  118,  59  Vt.  266,  S)All.  Rep.  S29, 
4  A'.  Eng.  Rep.  51.S. 

An  express  c<)m()any  accustomed  to  re- 
ceive jugs  of  lifiuor  in  an  unboxerl  con- 
dition, unck  r  a  s[)i'(;i;.l  arriingemcnl  volun- 
tarily matle  by  it  with  shippers,  may,  ;it  will, 
withdraw  from  the  arrangement  without 
liability  to  shii)pers  who  have  been  availing 
of  it,  though  they  incur  incrca'^ed  expense 
by  reason  of  the  ( Iruige.  \'ic/:s/>urg  /..  &^ 
T.  Co.  V.  United  Sta',  >  Exp.  Co.,  68  Miss. 
149,  8  .S"().  Rep.  332. 

A  mandamus  will  not  issue  to  compel  an 
express  comp.  I,  to  cmtv  break. lole  goods, 
such  as  glasswa re, subject  to  .'.U  tlieconimon 
law  liabilities  of  a  d  "vnon  carrier,  where 
the  uniform  pracfii  eol  defendant  cotnpani-, 
as  w'ell  as  others,  tiu.i  been  to  only  carry 
such  wares  under  a  limited  liability.  Peo- 
ple ex  rel.  v.  Bahcock,  16  Hun  (A'.  ]'.)  313. 

Where  common  carriers,  doing  m.  ''xjjress 
business,  oidy  hold  themselves  out  as  car- 
riers between  certain  designated  poii.ts, 
they  cannot  be  compelled  to  carry  from  in- 
termediate points  ;  and  where  they  are  sued 
for  pi'operty  delivered  to  an  aj.;cnt  at  an  in- 
termediate point,  it  is  competent  [ox  them 
to  show  that  they  were  not  carriers  from 
such  point,  and  that  the  agent  was  not 
authorized  to  receive  the  goods.  Thur- 
vian\.   Wells,  \Z  Barb.  {N.  ]'.)  500. 

20.  l>cli%ery  t<>  tlie  coinpuiiy.  — 
Where  a  sealed  package  of  money  is  left -at 
the  office  of  an  express  company  for  a  point 
to  wdiich  it  does  not  act  iis  common  carrier, 
it  is  not  liable  for  a  loss,  either  for  moticy 
had  and  received,  or  for  the  cotiversion  of 
the  money.     Pillock  v.  Wells,  \Q^)Mass.  452. 

The  delivery  of  a  package  intended  for 
shi|iment,  to  tb.e  clerk  of  the  agent  of  an 
express  company,  outside  of  the  express 
office,  is  not  a  delivery  to  the  company,  so 
as  to  render  it  liable  for  a  loss  bufore  it 
goes  into  actual  possession  of  the  agent. 
Cronkite  v.   Welk,  32  X.  V.  247. 

The  fact  that  the  former  ngents  of  said 
company  were  accustomed  to  receive  such 
packages  from  the  plaintiffs  outside  of  their 
office,  etc.,  will  make  no  difference.  And 
the  fact  that  such  clerk  was  accustomed  to 
receive  such  packages  in  the  office  of  the 
agent,  and  receipt  the  samethere,  will  make 
no  difference.  Cronkite  v.  Wells,  32  N.  Y. 
247. 

Where  goods  are  not  delivered  to  an 
express  company,  but  are  sent  by  railway  to 
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their  place  of  destination,  consigned  to  the 
purcliaser,  in  the  care  of  the  express  com- 
pany's agent  at  that  place,  and  never  come 
into  his  possession,  but  are  delivered  by  the 
railway  company  directly  to  the  purchaser, 
without  fault  of  the  express  company  or  its 
agent,  and  a  bill  of  such  goods,  sent  also 
to  such  agent  for  collection,  not  being  paid 
by  the  purchaser,  is  promptly  returned  by 
the  agent,  no  liability  of  the  express  com- 
pany to  the  consignor  is  created  by  these 
facts.  lJ'e//s  \.  American  Exp.  Cb.,44  ^Vt's. 
342. 

The  mere  fact,  known  to  the  express 
comi)any's  agent  at  the  office  of  delivery  of 
the  above  mentioned  package,  that  W.  had 
shipped  goods  to  the  senderof  the  package, 
and  had  sent  to  the  proper  agent  of  such 
company  a  bill  of  the  goods  for  collection 
from  him,  which  had  been  returned  unpaid, 
would  not  render  the  express  company 
liable  to  W.  for  the  value  of  the  package, 
or  of  W.'s  interest  therein,  after  its  delivery 
to  C.  tVflls  V.  American  Exp.  Co.,4\  IVis. 
342. 

Plaintiff  had  been  in  the  employ  of  an  ex- 
press company,  but  upon  leaving  delivered 
his  trunk  to  his  successor  to  be  sent  by  ex- 
press, expecting  to  pay  therefor,  if  any 
charge  was  made,  but  supposing  it  would 
go  free  under  a  rule  of  the  company  to 
transport  the  baggage  of  its  employes  with- 
out charge.  Jleld,  sufficient  to  warrant  a 
finding  that  the  bailment  was  not  gratui- 
tous.    Goit  V.  Dinsmorc,  1 1 1  Mass.  45. 

An  express  company  kept  its  office  in  the 
freight  office  of  a  railroad  company.  Fruit 
trees  were  delivered  ;i.t  the  office  and  a  re- 
ceipt given  by  the  railroad  agent,  but  they 
were  rendered  worthless  by  a  delay  in  ship- 
ment. When  sued  for  the  loss  the  express 
company  claimed  that  it  was  its  habit  to 
take  up  the  receipt  given  by  the  railroad 
agent,  and  give  a  bill  of  lading,  limiting  its 
liability;  but  there  was  no  evidence  that 
plaintifT  had  any  knowledge  of  such  cus- 
tom. Held,  that  inasmuch  as  the  express 
company  received  the  trees  and  proceeded 
to  transport  them  without  any  contract 
except  that  evidenced  by  the  receipt  given 
by  the  railroad  agent,  it  could  not  claim  the 
benefit  of  the  limited  liability.  Little  v, 
Fargo,  43  Hun  233,  K  N.  Y.  S.  R.  462. — 
Distinguishing  Shelton  v.  Merchants' 
Dispatch  Transp.  Co.,  59  N.  Y.  258. 

PhiintilT  had  ordered  goods  to  be  shipped 
by  rail  to  a  certain  point,  which  he  desired 


re-shipped  to  another  point  by  express,  and 
agreed  with  the  agent  of  an  express  com- 
pany to  take  them  up  from  the  railroad  as 
soon  as  they  arrived  and  re-ship  them  by 
express,  and  at  the  same  time  paid  the  ex- 
press charges.  The  goods  iirrivcd  tiie  next 
day  after  this  agreement,  and  notice  was 
given  of  their  arrival  to  the  express  com- 
pany. Held,  in  an  action  fc^r  failing  to  carry 
them,  that  they  were  delivered  to  the  com- 
pany as  common  carriers.  Southern  Exp. 
Co.  V.  McVeigh,  20  Gratt.  (Va)  264. 

The  general  rule  is  that  a  delivery  to  a 
carrier  at  its  usual  place  is  sufficient ;  but 
delivery  at  a  place  agreed  on,  with  notice 
to  the  carrier,  is  sufficient ;  and  it  was  there- 
fore binding  on  the  express  company  when 
it  agreed  to  take  up  the  goods  from  the 
railroad  warehouse,  and  it  was  notified  that 
they  were  there.  Southern  Exp.  Co.  v.  J/c- 
Veigh,  20  Gratt.  ( f'rt.)  264. 

27.  Notice  of  coiitciitsof  parcol.s. — 
A  common  carrier  is  not,  under  all  circum- 
stances, entitled  to  know  the  contents  of 
packages  tendered  for  carriage;  and  a  mere 
failure  to  ascertain  whether  the  package 
contains  anything  dangerous,  there  being 
no  reasonable  ground  for  suspii:ion,  does 
not,  of  itself,  constitute  negligence.  Parrott 
V.  Barney,  i  Saivy.  {U.  S.)  423. — QuoiiNG 
Crouch  7'.  London  &  N.  W.  R.  Co.,  14  C.  U. 
2SS—-P"rrott  V.  M'el/s,  15  JVall.  {U.  S.) 
524. 

Where  goods  of  a  fragile  or  breakable 
nature  are  delivered  to  an  express  company 
for  shipment,  without  informing  the  com- 
pany of  the  nature  of  the  goods,  the  com- 
pany will  not  be  held  liable  to  the  full 
extent  of  common  carriers.  American  E\p. 
Co.  V,  Perkins,  42  ///.  458. — Ri'.viewkd  in 
Witting  V.  St.  Louis  &  S.  F.  R.  Co.,  28  Mo. 
A  pp.  103. 

The  delivery  of  a  small  paper  box  con- 
taining a  valual)le  gem,  to  an  express  com- 
pany, without  giving  the  company  notice  of 
its  contents,  amounts  to  a  fraud  ujion  the 
company  and  will  bar  a  recovery  of  its  value 
by  the  sender.  Everett  v.  Southern  Exp. 
Co.,  46  Ga.  303. 

28.  Notice  of  v.alue.— (i)  In  general. 
— A  common  carrier  is  not  liable  upon  any 
packanre  carried  for  more  than  the  value  of 
the  article  as  named  in  the  receipt  or  bill  of 
lading.  He  has  a  right  in  all  cases  to  be 
truly  informed  as  to  the  value  of  the  prop- 
erty, in  order  to  estimate  the  risk  and  de- 
termine the  care  ivhich  should  be  exercised 


EXPRESS   COMPANIES,  28. 


573 


in  the  protection  of  the  property,  and  to 
save  liimsclf  from  loss.  Scamiiion  v.  IVells, 
42  Am.  iS-«  Eiig.  K.  Cits.  400,  84  QiL  311,  24 
Pen:  Rfp.  2S4. 

If  the  size  or  appearance  of  a  package 
fairly  indicates  that  its  value  is  greater  than 
the  sum  named,  the  carrier  will  be  presumed 
to  waive  the  necessity  of  stating  its  value, 
unless  the  attention  of  the  shipper  is  called 
to  the  conditions,  and  the  value  of  the  pack- 
age is  required  to  be  given.  Southern  Exp. 
Co.  V.  Crooh,  44  ALi.  468. 

Common  carriers  who  are  engaged  in 
transporting  and  delivering  sealed  letters, 
are  not  liable  for  the  loss  of  any  article  of 
special  value  contained  within  a  letter  en- 
velope, unless  at  the  time  of  its  delivery  to 
tliem  they  are  informed  of  its  value.  Hayes 
V.  lVel/s,'2T,  Cal.  1S5. 

Where  a  trunk  is  delivered  to  an  express- 
man, described  as  a  traveler's  trunk,  the  ex- 
pressman has  a  right  to  assume  that  it  only 
contains  the  ordinary  contents  of  a  travel- 
er's trunk,  and  he  will  not  be  liable  for  the 
loss  of  jewelry  contained  therein,  which  be- 
lon|4s  to  a  third  person,  and  is  being  trans- 
ported for  the  purpose  of  sale,  where  the 
loss  is  without  fault  on  the  part  of  the 
expressman.  Richards  v.  Wescott,  7  Bosiv. 
(X.  1'.)  6.  —  Adhering,  to  Richards  v. 
Westcott,  2  Bosw.  (N.  Y.)  589. 

To  hold  the  exoress  company  liable  for 
the  loss  of  the  jewelry,  under  such  circum- 
stances, would  be  to  perpetrate  a  fraud  on 
the  carrier,  though  the  shipper  may  not 
have  intended  any  actual  fraud  in  failing  to 
disclose  the  contents  of  the  trunk.  Richards 
V.  IVcsco/f,  7  Bosio.  {N.  V.)  6.  -FoLl,ow- 
i\Cr  I^irdee  v.  Drew,  25  Wend.  (N.  Y.)  462; 
Great  Northern  R.  Co.  v.  Shepherd,  14  Eng. 
L.  &  Eq.  367. 

Whether,  by  the  law  of  Georgia,  the  re- 
fusal of  a  shipner  to  place  a  value  upon 
a  trunk  expressed  by  him  will  bar  a  recov- 
ery for  its  loss,  qiucre.  Green  v.  Soitthern 
Exp.  Co.,  45  Ga.  305. 

It  was  error  to  charge,  in  substance,  that 
defendants  were  liable  for  the  value  of  arti- 
cles of  special  value  in  the  trunk,  \v  2ther 
known  to  them  or  not,  and  that  to  ch  ^rge 
defendants  it  was  enough  to  show  that  the 
goods  were  in  the  trunk,  and  lost  theref.om 
when  in  their  possession.  Levy  v.  Southern 
Exp.  Co.,  4  So.  Car.  234. 

The  carrier  is  bound  to  make  inquiry  as  to 
the  value  of  a  box  or  articles  delivered  to 
him,   and   the   owner  must  answer  at  his 


peril ;  but  if  such  inquiry  is  not  made,  and 
it  is  received  and  shiiiped  according  to  its 
bulk,  weight,  or  external  appearance,  the 
carrier  is  responsible  for  the  loss,  whatever 
may  be  its  actual  value.  Gorhain  Mfg.  Co. 
V.  Fargo,  3  /.  6^  i".  (A^  1'.)  434,  45  How. 
Pr.  90. 

(2)  Illustrations.— WmxwX^  took  a  small 
package  containing  diamond  rings,  to  an 
express  olfice,  of  the  actual  value  of  S735, 
but  refused  to  disclose  their  value  to  the 
agent,  though  he  had  his  attention  espe- 
cially called  to  a  provision  in  the  receipt 
that  the  company  would  not  be  bound  for  a 
sum  exceeding  S50,  unless  the  value  was 
stated  ;  he  paid  a  charge  of  §1,  whereas  the 
charges  would  have  been  about  $350  if  the 
value  had  been  stated.  Its  habit  was  to 
ship  small,  valued  articles  in  a  safe,  but 
unvalued  articles  loose  in  the  car,  and  the 
package  in  question  was  lost  during  trans- 
portation. Held,  that  the  shipper  could  not 
recover  above  §50.  Earnest  v.  Southern 
Exp.  Co.,  I  Woods  {[/.  S.)  573. —  Revikwing 
Batson  v.  Donovan,  4  B.  it  Aid.  21. 

In  such  a  case,  indejiendent  of  the  quali- 
fying words  in  the  receipt,  the  court  would 
be  inclined  to  exempt  the  company  from 
liability,  <mi  the  ground  of  want  of  good 
faith  in  not  disclosing  the  value  of  the 
goods.  Oppenheimcr  v.  United  States  Exp. 
Co., 69  111.  62. — Approved  in  Hartz/.  Penn- 
sylvania R.  Co.,  112  U.  S.  331.  Reviewed 
IN  Pacific  Exp.  Co.  v.  Foley,  46  Kan.  457. 

A  package  was  delivered  to  an  express 
company,  marked  "  C»  ().  D.  8292."  Held, 
that  the  company  had  sufficient  notice  of  its 
value  to  be  liable  for  the  full  amount,  not- 
withstanding the  receipt  u'iven  recited  that 
it  should  be  valued  underS5o,  "  unless  other- 
wise herein  stated."  Van  Winkle  v.  Adams 
Exp.  Co.,  3  Robt.  (A^.  Y.)  59. 

Silver  coin  to  the  value  of  S339.90  was 
placed  in  a  small  wooden  box,  which  was 
wrapped  in  heavy  paper,  tied  with  heavy 
twine,  and  sealed  with  wax  at  every  cross- 
ing of  the  twine  and  on  the  knot  wliere  it 
was  tied,  and  stamped  with  a  ten-doliar  gold 
piece,  and  directed  to  a  well-known  silver 
manufacturing  company,  and  was  thus  de- 
livered to  an  express  company,  without  any 
information  as  to  contents  or  their  value, 
no  questions  being  asked  by  the  company. 
Held,  that  this  was  not  such  fraud,  imposi- 
tion, unfair  concealment,  or  disguise  as  to 
relieve  the  express  company  from  liability. 
Gorhani  Mfg.  Co.  v.  Fargo,  3  /■  &'  S.  (N. 
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V.)  434,  45  How.  Pr.  90.— Distinguishing 
Warner  v.  Western  Transp.  Co.,  5  Robt. 
(N.  Y.)  490- 

The  above  box  was  sent  to  the  express 
office  through  a  local  expressman,  who  de- 
iivered  it  at  the  place  for  receiving  ordinary 
freights,  though  he  knew  that  the  company 
had  a  counter  where  it  received  money 
jjackagcs;  but  there  was  nothing  to  show 
that  he  knew  the  contents,  or  the  value  of 
the  box,  the  amount  of  his  charge  indicat- 
ing that  he  supposed  that  it  was  ordinary 
goods.  lie  made  no  statement  as  to  the 
contents  or  value,  and  was  not  asked.  Held, 
that  this  did  not  constitute  such  fraud  as 
lo  rLlieve  the  carrier.  Gotham  Mfg.  Co.  v. 
J'iifgo,  i/.&-S.  (A^.  y.)  434,  45  How.  Pr. 
90. 

2.  Por  Loss  or  Injury. 

29.  In  general.— Tiie  contract  of  an 
express  company,  acting  as  a  common  car- 
rier, is  that  it  will  carry  the  goods  intrusted 
to  it,  and  deliver  them  to  the  consignee,  at 
the  proper  time  and  place,  without  loss  or 
failure,  except  by  the  act  of  God  or  of  the 
public  enemy.  Marshall  v.  American  Exp. 
Co.,  7  Wis.  I. 

The  liability  of  an  express  company  for 
the  safe  delivery  of  goods,  is  the  same 
whether  it  has  received  the  goods  direct 
fiom  the  shipper  or  through  anr  ther  com- 
pany ;  and  its  liability  is  not  dependent 
upon  its  giving  a  wiitten  receipt.  Guliver 
V.  Adams  Exp.  Co.,  38  ///.  504. 

30.  Care  and  diligence  required. — 
The  carrier  must  not  only  exercise  diligence, 
but  he  must  use  that  degree  of  attention 
and  care  which  the  occasion  and  subject 
committed  to  his  trust  demand.  What 
would  be  sufficient  care  in  case  of  ponderous 
articles,  not  liable  to  be  deteriorated  by  ex- 
posure, might  be  the  most  palpable  neglect 
in  case  of  costly  and  perishable  goods. 
Wolf  \.  American  Exp.  Co.,  43  Mo.  421. 

Proof  that  a  package  was  delivered  to  an 
express  company  at  its  regular  place  of 
business,  and  a  receipt  given,  and  was  put 
on  a  shipping  bill  for  its  destination,  after 
which  the  company's  agents  could  give  no 
further  account  of  it,  is  sufficient  to  show 
negligence,  and  to  make  the  company  liable. 
Wesicott  V.  Fargo,  63  Barb.  (N.  Y.)  349; 
affirmed  in  61  N.  V.  542. 

An  express  company  is  liable  for  injury 
to  goods  by  ordinary  rain  while  transport- 


ing them  from  the  cars  to  its  office.  Klau- 
ber  V.  American  Exp.  Co.,  21   Wis.  21. 

A  bailee  for  hire  cannot  excuse  himself 
for  the  want  of  reasonable  care  in  the  cus- 
tody of  p:operty  intrusted  to  him,  simply 
by  showing  that  the  owner  knew  and  ac- 
quiesced in  the  kind  and  degree  of  care 
which  he  exercised.  And  if  the  owner  did 
not  know  all  the  circumstances  affecting 
the  risk  to  which  the  property  was  exposed, 
and  especially  if  he  had  informed  the  bailee 
that  the  manner  of  keeping  it  was  unsafe, 
the  judge  cannot  rule,  as  matter  of  law,  that 
the  owner  waived  due  care  on  the  part  of 
the  bailee.  Comvay  Bank  v.  American  Exp. 
Co.,  Z  Allen  {Mass.)  512. 

A  carrier  without  compensation  is  liable 
for  gross  negligence,  and  gross  negligence 
in  this  case  consisted  in  the  failure  of  the 
agent  of  the  express  company  to  make 
proper  effort  to  deliver  a  gold  watch,  which, 
in  consequence  of  the  failure  to  deliver,  was 
taken  and  carried  away  by  soldiers  at  Eliza- 
bethtown,  Ky.,  in  1863.  Ad.ims  Exp.  Co.  v. 
Cressap,  6  Bitsh  {Ky.)  572. 

If  a  carrier  who  is  in  the  habit  of  carrying 
large  sums  of  money  for  hire,  and  keeping 
the  same  for  several  hours  after  its  trans- 
portation, and  until  it  is  taken  away  by  the 
owner,  deposits  .money  which  has  been  so 
carried,  in  a  wooden  desk  under  lock  and 
key,  in  his  office,  to  which  another  person 
has  access,  and  which  is  situated  in  a  rail- 
road station,  which  is  open  to  all  comers, 
and  then  leaves  the  building  for  several 
hours  in  the  middle  of  the  day,  with  no  per- 
son in  charge  of  it,  the  judge  cannot  rule, 
as  a  matter  of  law,  in  an  action  against  the 
carrier  for  a  loss  of  the  money,  that  the  evi- 
dence fails  to  show  such  want  of  care  as  to 
render  him  liable.  Conway  Bank  v.  Aiiuri- 
can  Exp.  Co.,  8  Allen  {Mass.)  512. 

In  an  action  against  a  common  carrier 
for  damages  caused  by  the  freezing  of  cer- 
tain casks  of  wine,  where  it  appeared  in  evi- 
dence that  the  cold  weather  was  not  the 
sole,  nor  entirely  the  proximate,  cause  of 
the  injury,  and  that  the  loss  would  not  have 
taken  place  nor  the  damage  occurred  had 
not  the  negligence  and  inattention  of  the 
defendant  co-operated  with  the  cold — held, 
that  plaintifl  was  entitled  to  recover  for  the 
loss  of  the  merchandise.  Where  no  restric- 
tion is  stipulated  for,  the  common  carrier  is 
held  liable  as  an  insurer,  and  is  responsible 
in  that  high  degree  of  diligence  commen- 
surate with  the  duties  he  assumes.    And 
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his  liabilities  will  extend  to  agencies  which 
the  violence  of  nature  caused  in  conse- 
quence of  his  negligence  or  defective  means. 
Wolfv.  American  Exp.  Co.,  43  Mo.  421. — 
Followed  in  Ketchum  v.  American  Mer- 
chants' Union  Exp.  Co.,  52  Mo.  390. 

Placing  a  wooden  car  next  to  the  tender 
of  the  locomotive,  or  permitting  the  express 
messenger  to  ride  in  the  front  passenger 
{  car — held,  not  to  be  evidence  of  want  of 
reasonable  care,  in  an  action  against  an  ex- 
press company  for  goods  destroyed  by  fire 
while  intrusted  to  them.  Adams  Exp.  Co.  v. 
Sharph-ss,  77  Pa.  St.  516. 

31.  Act  of  God  or  public  enemy.* — 
An  express  company  is  a  common  carrier, 
and  as  such  is  liable  for  the  loss  of  goods 
intrusted  to  it,  except  when  caused  by  the 
act  of  God  Of  the  public  enemy.  Son(her)i 
Exp.  Co.  V.  Neivby,  36  Ga.  635. — FOLLOWING 
Fish  V.  Chapman,  2  Ga.  349. 

An  express  company,  as  a  common  car- 
rier of  money  and  valuables,  is  not  liable 
for  losses  resulting  from  the  "  act  of  God, 
the  public  enemy,  mobs,  riots,"  etc.,  unless 
it  expressly  insures  against  such  losses  in 
the  contract  of  consignment.  Southern  Exp, 
Co.  V.  Glenn,  16  Lea  (Term.)  472,  i  S.  IV. 
Rep.  102. 

Under  such  circumstances,  an  express 
company,  not  being  liable,  is  entitled  to  no 
notice  whatever  of  the  loss.  Southern  Exp. 
Co.  V.  Glenn,  \6  Lea  (7V««.)  472,  i  S.  IV. 
Rep.  102. 

The  act  of  God  which  excuses  the  carrier 
must  not  only  be  the  proximate  cause  of 
the  loss,  but  the  better  opinion  is  that  it 
must  be  the  sole  cause.  And  where  the 
loss  is  caused  by  the  "act  of  God,"  if  the 
negligence  of  the  carrier  mingles  with  it  as 
an  active  and  co-operative  cause,  he  is  still 
responsible.  Wolf  \.  American  Exp.  Cb.,  43 
^/t;.  421.— Followed  in  Pruittf.  Hannibal 
&  St.  J.  R.  Co.,  62  Mo.  527. 

After  the  damages  to  the  goods  have 
been  established,  the  burden  of  proof  lies 
upon  the  carrier  to  show  that  they  were  oc- 
casioned by  the  act  or  peril  which  the  law 
recognizes  as  constituting  an  exemption  ; 
and  then  it  is  still  competent  for  the  owner 
to  show  that  the  injury  might  have  been 
avoided  by  the  exercise  of  reasonable  skill 
and  attention  on  the  part  of  the  persons 
employed  in  the  conveyance  of  the  goods. 

*  Express  company  not  liable  for  toss  resulting 
from  the  act  of  God,  see  26  Am.  ii  Eng.  R.  Cas. 
332,  ai)Str. 


Such  a  loss  will  not  be  held  to  exempt  the 
carrier  from  liability,  but  to  have  been  oc- 
casioned by  his  negligence  and  inattention 
to  duty.  Wolf  V.  American  Exp.  Co.,  43 
i)/(;.  421.— Quoted  in  Davis  v.  Wabash,  St. 
L.  &  P.  R.^Co.,  26  Am.  &  Eng.  R.  Cas.  315, 
89  Mo.  340. 

Admitting  that  an  express  company  is  re- 
sponsible for  the  fault  or  negligence  of  a 
railroad  over  which  it  c;irries,  the  fact  that 
a  bridge  of  a  railroad  was  carried  away  by  a 
freshet  of  unusual  violence  is  not  such  de- 
fault or  negligence  in  the  railroad  company 
as  will  make  the  express  company  responsi- 
ble for  the  loss  of  perishable  property  occa- 
sioned by  a  delay  thus  made  inevitable. 
American  Exp.  Co.  v.  Smith,  33  Ohio  St. 
511. 

A  common  carrier  will  be  relieved  of  lia- 
bility if  goods  be  taken  from  its  possession 
without  its  fault  by  the  public  enemy  ;  Lut 
it  will  not  be  relieved  if  it  negligently  ex- 
pose the  goods  to  the  enemy,  whereby  tliey 
are  captured  and  destroyed.  Calilit.'cll  v. 
Southern  Exp.  Co.,  i  Elipp.  (U.  S.)  85. 

When  goods  in  the  hands  of  a  common 
carrier  are  threatened  to  be  destroyed  or 
seized  by  a  public  enemy,  he  is  bound  to 
use  diligence  to  prevent  such  destruction  or 
seizure.  It  is  not  necessary  that  he  should 
be  guilty  of  fraud  or  collusion  with  the 
enemy,  or  wilful  negligence,  to  make  him 
liable ;  ordinary  negligence  is  sufficient. 
Holladay  v.  Kennard,  12  Wall.  (U.  S.)  254. 

In  i86i  an  express  company  received 
goods  in  New  York  to  be  carried  to  a  point 
in  Georgia.  They  were  taken  possession  of 
after  reaching  that  state  by  an  officer  of  the 
confederate  govciument  and  placed  in  a 
bonded  warehouse,  and  subsequently  sold 
for  non-payment  of  duties  levied  thereon. 
Neld,  that  the  express  company  was  de- 
prived of  the  goods  by  the  act  of  the  public 
enemy,  and  was  therefore  not  liable,  //i/l/- 
bard  v.  Harnden  Exp.  Co.,  10  R.  I.  244. — 
Reviewing  Bland  v.  Adams  Exp.  Co.,  i 
Duv.  (Ky.)  232 ;  Southern  Exp.  Co.  v.  Wo- 
mack,  I  Heisk.  (Tenn.)  256. 

32.  Prcsunii>tiou.s:i{;ainst  the  com- 
pany in  cases  of  loss  or  injury.— 
Where  a  person  sends  goods  by  express 
and  they  fail  to  arrive  at  their  destination, 
this  raises  against  the  company  the  pre- 
sumption of  the  want  of  ordinary  care. 
The  company  has  it  within  its  power  to 
trace  the  goods,  whilst  it  is  not  so  with  the 
shipper,  and  hence  the  burden  is  upon  the 
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carrier  to  show  that  he  has  used  reasonable 
care,  notwithstanding  he  may  have  stipu- 
lated that  he  was  only  to  be  held  liable  for 
grois  negligence.  Adams  Exp.  Co.  v.  Stet- 
taners,  61  ///.  184. 

In  an  action  to  recover  the  value  of 
goods  delivered  to  an  express  company, 
where  no  exi^lanation  is  given  for  its  failure 
to  deliver  the  goods,  it  may  be  inferred  that 
they  are  still  in  the  hands  of  the  company, 
and  are  withheld  from  the  owner.  Aduiiis 
Exp.  Co.  V.  Holmes,  [Pa.)  30  Am.  &»  Eng. 
A'.  Cas.  14,  9  .-///.  J\ep.  166. 

If  goods  are  lost  or  injured  while  in  the 
custody  of  an  express  company,  in  the  ab- 
sence of  exjiianation  which  rebuts  the  pre- 
sumption of  negligence,  it  will  be  presumed 
that  the  loss  or  injury  was  occasioned  by 
the  negligence  of  the  company,  and  the  car- 
rier will  be  liable  for  the  actual  value  of  the 
goods.  Adams  Exp.  Co.  v.  Holmes,  {Pa.)  30 
Am.  &^  Eiig.  A'.  Cas.  14,  9  A/l.  Rep.  166. 

.\  prima  facie  case  being  made  against  a 
carrier  for  injury  to  goods  while  in  transit, 
the  burden  is  on  him  to  show  alfirmatively 
tliat  they  were  injured  in  a  manner  for 
which  he  is  not  liable  under  his  contract. 
A^avc  v.  Pacific  Exp.  Co.,  19  A/o.  App.  563. 

The  presum[)tion  is  that  goods  delivered 
to  a  carrier  in  good  condition,  and  by  him 
delivered  to  the  consignee  in  an  injured 
condition,  were  injured  while  in  the  car- 
rier's possession.  lYoz/e  v.  Pacific  Exp.  Co., 
1 9  J/o.  App.  563.  Bowdcn  V.  Fargo,  2  Alisc. 
UV.  }'.;  551- 

JiJJ.  Liability  for  clehiy  iu  transit.— 
An  express  company  received  a  package  of 
merchandise  for  transportation  to  "  R.,"  a 
point  not  on  its  line,  which  it  undertook  to 
forward  to  the  station  on  its  line  most  con- 
venient to  the  point  of  destination,  and 
there  deliver  to  other  parties  to  complete 
the  transportation.  The  express  company 
had  two  lines  in  that  section  of  the  slate, 
the  "  Northern  "  and  the  "  Southern,"  the 
latter  passing  nearer  "  R.,"  and  the  nearest 
station  being  connected  therewith  by  a  line 
of  stage  coaches.  "  D."  being  a  well-known 
point  on  the  "  Southern  "  route,  the  con- 
signor, to  insure  a  speedy  delivery,  caused 
the  p.ickage  to  be  marked  for  shipment, 
"via  D."  On  its  arrival  at  the  latter  point 
the  company's  agent  stopped  it,  claiming 
the  contract  for  transportation  was  com- 
pleted under  the  shipping  directions,  by  its 
carriage  to  that  station.  He  conceded  that 
U  consigned  to  "  R."  without  the  words 


"via  D.,"  it  would  have  been  carried  t.)rty 
or  fifty  miles  further  to  the  station  nearest 
"R."  In  an  action  brought  by  the  con- 
signee for  damages  occasioned  by  the  <\g.- 
hiy—Zuld,  that  the  express  company  vio- 
lated its  contract  by  stopping  and  detaining 
the  package  at  "  D."  Denver  &•  A\  G.  A'. 
Co.  V,  Dc  IVitt,  I  Colo.  App.  419,  29  Pac. 
Kep.  524. — Approving  Rauson  v.  Holland, 
59  N.  Y.  611. 

34.  Liability  for  railway  company's 
nctylia'cuce.  —  Where  an  express  com- 
pany, having  engaged  to  transport  pack- 
ages, etc.,  from  one  point  to  another,  sends 
its  messenger  in  charge  of  them  on  the  car 
set  apart  for  its  use  by  the  railroad  com- 
pany employed  to  perfortn  the  service,  the 
railroad  company  becomes  the  agent  of  the 
express  company,  and  not  of  the  shipjjer. 
Bank  of  Ky.  v.  Adams  Exp.  Co.,  93  U.  S. 
174.  — DisTiNGUi.SHEU  IN  Packard  v.  Tay- 
lor, 35  x\rk.  402,  37  Am.  Rep.  37. 

Where  an  express  company  has,  by  con- 
tsact,  limited  its  liability  so  as  10  oidy  re- 
quire ordinary  care  on  its  part,  it  will  not  be 
liable  for  a  loss  resulting  from  the  negli- 
gence of  the  railroad  company  that  it  em- 
ploys to  carry  the  goods,  but  does  not  con- 
trol. Bank  of  Ky.  v.  Adams  Exp.  Co.,  i 
Flipp.  (U.  S.)  242. 

Though  a  receipt  given  by  an  express 
company  limits  the  liability  of  the  company 
as  to  amount,  still  it  will  bo  liable  for  the 
full  value  of  the  goods,  where  they  are  lost 
through  the  negligence  of  the  railroad 
company  that  it  employs  to  transport  tliem. 
Bosco7vitz  V.  Adatns  Alxp,  Co.,  93  ///.  523. 

Wii.  Cioods  dd'cctively  paekc'd,  or 
niihdircctcd.  —  A  hidden  defect  in  the 
packing,  from  which  damage  results  in  the 
ordinary  course  of  handling  and  transpor- 
tation, is  the  act  of  the  owner,  and  the  car 
rier  is  not  liabl'e.  Klauber  v.  American 
Exp.  Co.,  21  Wis.  21. 

Through  the  mistake  of  the  consignors, 
in  misdirecting  a  package  3hi|)pcd  through 
an  express  company,  it  was  carried  to  the 
wrong  place,  where,  without  the  fault  of  the 
company,  it  was  destroyed  by  fire.  //(•/(/, 
that  the  company  was  not  liable.  Southern 
Exp.  Co.  V.  Kaufman,  12  Heisk.  (Tenn.')  161. 

;$<>.  Omission  to  seal  money  paok- 
asres,  ncfjlipfciice.— Where  a  company  has 
rules  requiring  packages  containing  money 
to  be  sealed  in  a  certain  way,  and  the 
amount  of  the  contents  to  be  indorsed  on 
the  package,  and  compensation  to  be  paid 
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in  proportion  to  the  amount  of  money  to 
be  conveyed,  and  one  sliips  money,  wiio 
has  i<no\vledge  of  the  rules,  and  either  neg- 
li.^'cntiy  or  intentionally  fails  to  comply 
Willi  them,  the  company  will  not  be  liable 
for  a  loss,  where  it  takes  ordinary  care  of 
the  package,  without  knowledge  on  its  part 
that  it  contains  anything  of  special  value. 
SI.  John  V.  Souther n  Exp.  Co.,  i  Woods  {U. 
S.)  612. 

I5ut  in  such  case,  if  the  money  be  stolen 
from  the  package  by  an  agent  of  the  coiii- 
pai)y,  and  it  afterwards  recovers  the  money 
from  the  agent,  it  will  be  liable  to  the 
owner  for  the  amount  recovered,  as  for 
money  had  and  received.  Sf.Johnv.  South- 
ern F..xp.  Co.,  I   Woods  {U.  S.)  612. 

Where  it  is  the  custom  of  an  express 
company  to  require  valuable  packages  to  be 
scaled  before  receiving  them  for  shipment, 
it  is  negligence  on  the  part  of  the  company 
to  receive  or  sbij)  an  unsealed  package; 
and  the  company  cannot  avoid  liability  by 
sliowiiig  that  the  loss  occurred  while  in  the 
hands  of  a  sulisequcnt  connecting  carrier. 
Overland  M.  &>  E.  Co.  v.  Carroll,  7  Colo.  43, 
I  Pac.  Rep.  6S2. 

37.  Goods  lost  or  st«)leu  tliroii}<:U 
carelessness  ol'  agent. — An  express 
company  is  liable  for  the  loss  of  goods  in- 
trusted to  it,  where  it  appears  that  the  inat- 
tention of  its  agent  was  the  probable  cause 
of  the  failure  to  safely  carry  the  goods. 
Adams  Exp.  Co.  v.  McDonald,  i  Busk  (h'y.) 

An  express  company  is  liable  for  the  loss 
iif  money  which  one  of  its  agents  put  in  a 
safi',  locked,  and  put  the  key  in  his  pocket, 
but  left  his  c^)thes  hanging  over  night  in 
an  open  room  on  a  ground  floor,  from 
v.liich  the  key  was  stolen,  the  safe  opened, 
and  the  money  taken.  American  Exp.  Co. 
v.  Baldioiii,  26  ///.  504. 

An  express  package  was  taken  from  the 
"lire-proof"  safe,  while  the  building  was 
burning,  by  an  employe  of  the  company, 
and  lost  or  stolen.  Held,  t!iat  proof  that 
other  goods  were  found  in  the  safe  un- 
burncd  after  the  fire,  would  not  render  the 
company  liable.  Howard  Exp.  Co.  v.  Wile, 
64  Pa.  St.  201. 

38.  Iji.ibility  as  carriers  of  horses, 
l)ir<Is,  etc.— Where  an  express  company 
accepts  horses  for  shipment,  knowing  at  the 
time  that  a  portion  of  its  route  has  been  in- 
terrupted by  floods,  it  cannot  escape  liabil- 
ity for   injury  to   such    stock,  caused    by 
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anotlier  company,  to  which  the  same  has 
been  delivered  for  transportation,  by  invok- 
ing  as  a  defense  an  act  of  God.  Adams 
Exp.  Co.  V.  Jackson,  55  Am.  &*  En^;.  R.  Cas. 
319,  92  Tenn.  326,  21  i'.    W.  Rep.  666. 

Whether  an  express  comjiany  transport- 
ing live  birds,  either  as  common  cariiers  or 
as  ordinary  carriers  for  hire,  would  not,  in 
the  absence  of  the  express  agreement  to  do 
so,  be  impliedly  bound  to  supply  them  with 
food  and  water,  so  far  at  least  as  was  essen- 
tial to  their  preservation,  i/iicrre.  American 
Merchants'  Union  Exp.  Co.  v.  Phillips,  29 
I^Hch.  515. 


3.  Delivery  by  the  Company. 

39.  Obligation  to  deliver.— An  ex- 
press company  can  discharge  itself  of  re- 
sponsiliility  as  a  common  carrier  in  no  other 
way  than  by  an  actual  delivery  of  the  goods 
to  the  proper  person,  at  his  residence  or 
place  of  business,  except  by  proving  that  it 
has  been  excused  from  doing  so,  or  pre- 
vented by  the  act  of  God  or  the  public 
enemy.  American  Merchants'  Union  E.vp. 
Co.  V.  WolJ,  79  ///.  430.  Bennett  v.  North- 
ern Pac.  Plxp.  Co.,  12  Orej^r,  ^g,  6  />,,^-,  /^,p_ 
160.— CRiriCLSiXG  Mobile  &  G.  R.  Co.  v. 
Prewilt.  46  Ala.  63  — American  Exp.  Co.  v. 
Baldwin,  26  ///.  504. 

There  is  a  distinction  as  to  delivery  be- 
tween the  duty  of  an  express  company  and 
ordinary  common  carriers.  Mere  transpor- 
tation to  the  place  of  destination  without 
more  will  not  release  the  liability  of  the  ex- 
press company.  Weil  v.  Express  Co.,  7 
Phila.  (Pa.)  88. 

Where  one  express  company  transfers  all 
its  property  to  another,  which  assumes  the 
obligations  of  the  former,  the  latter  will  be 
liable  as  a  conimon  carrier  for  all  contracts 
entered  into  with  the  former  relating  to  the 
carriage  and  delivery  of  goods.  Southern 
Exf>.  Co.  V.  Thornton,  41  Miss.  216. 

The  goods  were  placed  in  a  warehouse 
upon  their  arrival  and  sid)scquently  seized 
by  the  sheriff,  in  an  action  against  the  com- 
pany, at  the  suit  of  third  persons.  Held, 
that  such  seizure  was  no  defense  as  against 
an  action  by  the  shipper.  Mierson  v.  Hope, 
2  S'Mteny  {N.  F.)  561.  —  DISTINGUISHING 
Edson  V.  Weston,  7  Cow.  (N.  Y.)  278  ;  Van 
Winkle  7'.  United  States  Mail  Steamship 
Co.,  37  Barb.  (N.  Y.)  122.  Not  following 
Bliven  v.   Hudson   River  R,  Co.,  35  Barb. 
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1 88. —Followed  in  The  M.  M.  Chase,  37 
Fed.  Rep.  708. 

Goods  were  sent  by  A.  directed  to  B.  at 
M.  They  were  delivered  to  the  express 
company's  agent  on  Thursday,  and  should 
have  reached  their  destination  the  same  day. 
They  were  sent  by  a  circuitous  route,  and 
did  not  arrive  at  M.  until  Saturday  evening 
about  si.x  o'clock.  About  two  o'clock  on 
Saturday  afternoon  H.  called  at  the  ollice 
for  the  goods,  and  was  informed  that  there 
were  none  there.  B.  lived  about  one  hun- 
dred rods  from  the  express  olfice  in  M.,  had 
lived  there  for  a  year,  and  was  well  known. 
No  efTort  was  made  to  deliver  the  goods  to 
him,  nor  any  notice  given  of  their  arrival. 
Tliey  remained  in  the  express  olTice  unlil 
Tuesday  night,  when  tl)e\'  were  consumed 
in  a  lire.  I/f/if,  that  the  cimpany  was  liable 
for  their  loss.  Union  Exp.  Co.  v.  Ohlftnan, 
92  Pa.  St.  323. 

A  packa<;e  of  money  belonging  to  W. 
alone  was  sent  by  express  directed  to  \V.  & 
C,  and.  upon  W.'s  demanding  it  as  sole 
owner,  without  any  assignment  by  C.  of  his 
apparent  interest  to  W.,  or  written  order  by 
C.  to  deliver  to  \V.,  or  ofTer  of  any  receipt 
or  acquittance  from  both,  the  express  com- 
pany refused  to  deliver  it  to  W.,  claiming 
that  the  money  had  been  subjected  to  proc- 
ess of  garnishment  in  its  hands.  Held,  that 
aj)art  from  the  question  of  garnishment  \V. 
might  recover  the  full  amount  of  such 
moneys.  WcUs  v.  American  E.xp.  Co.,  6  Am. 
&>  Eni,r.  A'.  Cas.  29S,  55  JJ'is.  23,11  yV.  U\ 
Rep.  537,12  A''.  W.  Rep.  441,  42  Aw.  Rep.  695. 

40.  AVliat  is  a  suflicient  delivery, 
or  afteinpt  to  deliver. — Where  the 
consignor  is  known  to  the  carrier  to  be  the 
owner,  the  carrier  must  be  understood  to 
contract  with  him  only,  for  his  interest, 
upcjn  SMch  terms  as  he  dictates  in  regard  to 
the  delivery,  and  the  consignees  are  to  be 
regarded  simply  as  agents  selected  by  him 
to  receive  the  goods  at  a  place  indicated. 
Where  he  is  an  agent  merely,  the  rule  is  dif- 
ferent. Soiitlierii  E.vp.  Co.  v.  Dick.wn,  94  U. 
S.  549. 

Where  an  express  company  is  prevented 
from  deliveringa package  because  theowner 
is  not  in,  and  it  is  returned  to  the  office,  and 
soon  thereafter  a  fire  breaks  out  in  the  build- 
ing, and  the  package  is  lost  or  stolen  in  be- 
ing removed — held,  not  sufficient  evidence  of 
negligence  to  make  the  company  liable. 
Howard  Exp.  Co.  v,  IVi/e,  64  Fa.  St.  201. 
-FoLLowiiu  i\  PiulauL-lphia^- R.  R.  Co. 


V.  Yerger,  73  I'a.  St.   121.  — See  also  Pl'eii 
V.  Express  Co.,  7  PAi/a.  (Pa.)  S&. 

Where  an  express  package  is  directed  to 
a  bank,  a  delivery  to  the  teller  of  the  bank 
is  sulTicient,  where  he  has  been  in  the  habit 
of  receiving  such  packnges.  Marshall  v. 
American  Exp.  Co.,  7  JJ'is.  i. 

And  an  ofTer  to  deliver  to  the  teller  at 
5.30  o'clock  in  the  afternoon  at  the  counter 
of  the  bank  is  sufficient  and  equivalent  to 
an  actual  delivery.  Marshall  v.  American 
Exp.  Co.,  7  JJ'is.  I. 

A  consignee  of  goods  occajjied  a  room  on 
the  fourth  floor  of  a  building.  An  express 
company  sent  a  box  to  him  weighing  about 
sixty  pounds,  and  the  agent  placed  it  just 
inside  the  outer  door,  and  then  went  up  to 
plaintifT's  room  and  told  a  boy,  ai)out  for  - 
teen  years  old,  that  the  box  was  dcnvn  stairs 
and  tliat  he  must  take  care  of  it.  The  boy 
was  not  autliorized  to  receive  packages  for 
plaintiff,  and  it  was  lost.  Held,  that  there 
was  not  a  sufficient  delivery  to  discharge 
the  com[)any.  Haslam  v,  Adams  Exp.  Co., 
6  Pos-w.  (A^.  Y.)  235. — Ai'l'MKi)  IN  Mierson 
V.  Hope,  2  Sweeny  (N.  Y.)  561. 

A  dealer  received  an  order  for  wares,  and 
in  order  to  be  able  to  fill  it  borrowed  money 
from  a  friend,  and  both  directed  the  pur- 
c.'iaser  to  return  the  money  through  the 
company  to  the  friend,  but  it  was  sent  ad- 
dressed to  the  two  jointly.  Held,  that  de- 
livery to  either  one  was  delivery  to  both, 
and  sufiicient  to  release  the  company. 
JJ^ells  v.  American  Exp.  Co.,  44   JVis.  342. 

41.  Notice  of  arrival  to  cousi}?ir.ee, 
— The  general  rule  that  carriers  may  depo-,!, 
goods  in  their  station  at  the  place  of  deliv- 
ery, and  give  notice  to  the  consignee,  dicj 
not  apply  to  express  companies.  They 
must  make  delivery  at  the  consignee's  resi- 
dence or  place  of  business.  JJ'itbeck  v, 
IMlaiid,  45  A'.  }'.  13  ;  affirming  55  Parb, 
443,  38  How.  Pr.  273. 

This  rule  does  not  apply  to  country  sec- 
tions, where  consignees  live  at  a  distance  ; 
hut  in  such  case  reasonable  notice  must  be 
given  of  the  arrival  of  the  goods.  A  delay 
from  October  until  February  in  giving  no- 
tice to  a  consignee,  who  lived  eight  miles 
from  the  phice  of  delivery,  is  unreasonable. 
Gulliver  v.  Adams  Exp.  Co..  38  ///.  504. — 
Quoting  Baldwin  v.  American  Exp.  Co.,  23 
111.  197. 

Mere  notice  to  the  consignee  of  an  ex- 
press package  that  such  a  package  is  in  the 
office,  without  an  offer  to  deliver,  and  before 
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the  company  is  ready  to  deliver,  not  having 
the  pacicage  entered  on  its  delivery  book,  is 
not  enough  to  relieve  the  company  of  its 
liability  as  a  common  carrier  in  case  of  loss. 
Baldwin  \.  American  E.vp.  Co.,  23  ///.  197. 
—  Quoted  in  Gulliver  v.  Adams  Exp.  Co., 
38111.  504. 

Where  the  residence  or  place  of  business 
of  the  consignee  of  express  goods  is  not 
known  to  the  company,  the  sufTiciency  of 
the  notice  that  it  must  give  iiim  of  the  ar- 
rival of  the  goods  is  to  be  determined  by 
the  same  rules  that  apply  to  the  making 
and  posting  of  notice  of  the  dishonor  of  a 
note  or  bill  of  exchange.  Stephenson  v. 
United  Slates  Exp.  Co.,  21  Wis.  405. 

Mere  evidence  of  the  custom  of  a  clerk  of 
the  company  to  give  notice,  whose  business 
it  was  to  make  out  notices  every  evening  of 
the  arrival  of  goods  during  tlie  day  con- 
signed to  persons  unknown  to  the  company, 
and  to  address  them  letters  through  the 
post  office,  where  he  testifies  that  he  has  no 
knowledge  or  recollection  of  giving  notice 
to  the  plaintiff,  and  where  there  is  no  note 
or  memorandum  on  the  company's  books 
that  sucii  notice  was  given,  is  not  sufficient 
to  meet  the  requirements  of  the  above  rule. 
Slcp/iensonv.  United  Stales  Exp.  Co.,  z\  Wis. 
405. 

Goods  were  ordered  shipped  by  express 
to  a  point  off  a  railroad,  and  the  company 
sent  them  to  a  point  not  the  usual  place  for 
goods  designed  for  the  point  of  destination, 
where,  after  three  weeks,  they  were  de- 
stroyed by  fire.  No  notice  was  given  to  the 
consignee  of  their  arrival.  Held,  that  the 
consignee  was  not  in  fault  in  not  calling  for 
t'.ie  goods  in  a  reasonable  time;  but  the 
company  was  liable  for  carrying  them  to  an 
improper  place,  and  for  failure  to  give  no- 
lice  of  their  arrival.  American  Merchants' 
Union  Exp.  Co.  v.  Schier,  55  ///.  140. 

Express  goods  were  shipped,  deliverable 
"  to  order."  Before  the  goods  arrived  plain- 
tiff's agent  inquired  for  them,  and  notified 
the  company  that  he  was  authorized  to  re- 
ceive them,  and  left  his  name  and  place  of 
business,  which  were  written  down,  and  a 
promise  made  to  notify  him  of  the  arrival 
of  the  goods ;  but  no  notice  was  given  of 
the  arrival  of  the  goods.  Held,  that  the 
company  at  once  bccaine  liable  for  any  loss 
which  might  afterward  occur.  Mierson  v. 
Hope,  2  Sweeny  {N.  K)  561.  —  APPLYING 
Haslam  v.  Adapis  Exp.  Co.,  6  Bosw.  (N.  Y.) 
215. 


42.  Effect  of  iisng:e  or  custom  of 
company  as  to  delivery.— A  usage  to 
leave  goods  at  a  railway  station,  and  to  give 
the  consignees  notice,  instead  of  making  a 
personal  delivery,  is  not  binding  on  the 
shipper,  unless  it  was  known  to  him  at  the 
time  he  made  the  shipment.  Packard  v. 
Earle,  1 1 3  Mass.  280. 

An  express  company  received  a  package 
marked  to  a  consignee  in  a  certain  city,  with 
street  and  number  given,  and  gave  a  re- 
ceipt agreeing  to  forward  it  "to  our  .agency 
nearest  or  most  convenient  to  destination 
only."  The  company  had  at  the  place  of 
delivery  agents  who  were  employed  to  de- 
liver packages  in  conformity  with  the 
usages  of  the  company.  Held,  that  the 
term  "agency"  included  not  only  its  ware- 
house or  place  of  business,  but  the  means 
that  it  employed  for  delivering  goods  to 
consignees,  and  it  was  therefore  the  duty 
of  the  company  to  make  delivery  at  the 
consignee's  place  of  business.  Sullivan  v. 
Thompson,  99  Mass.  259. 

The  package  shipped  in  such  case  was  a 
box  of  clothing,  and  the  consignee  was  em- 
ployed in  a  government  building,  and  the 
box  was  delivered  to  a  government  clerk 
who  occupied  an  office,  being  the  only 
place  where  the  express  agent  was  ad- 
mitted. Held,  that  a  delivery  to  the  gov- 
ernment clerk,  in  conformity  to  the  usage 
of  the  company,  was  sufficient.  It  might 
have  been  different  if  the  package  had  been 
small,  and  contained  money  or  other  valu- 
ables.    Sulli'i/an  v.  Thompson,  99  Mass.  259. 

43.  Time  of  delivery.— Express  com- 
panies are  required  to  deliver  money  or 
goods  transported  by  them  as  soon  as  prac- 
ticable after  they  reach  their  destination, 
within  business  hours,  at  the  residence  or 
place  of  business  of  the  consignee,  or  such 
other  place  as  he  may  designate  within  rea- 
sonable distance  of  the  station  where  they 
are  received.  Alsop  v.  Southern  Exp.  Co., 
40  Am.  &*  £»ir-  ^-  Cas.  i,  104  A^.  Car.  278, 
6  L.  K.  A.  271,  41  Alb.  L.  J.  167,  10  S.  E. 
Rep.  297. 

It  is  the  duty  of  an  express  company  to 
deliver  goods  as  soon  as  possible  after  their 
arrival,  and  within  the  usual  hours  of  trans- 
acting general  business;  and  it  cannot  be 
limited  to  the  hours  of  transacting  a  par- 
ticular kind  of  business,  such  as  banking. 
Marshall  \.  American  Exp.  Co.,  7  Wis.  i. 

Where  an  express  company  is  charged 
with  failing  to  deliver  a  package  addressed 
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to  a  bank,  within  banking  hours,  the  com- 
pany may  show  that  the  bank  was  closed 
for  ijankin;^  purpcjscs  only  before  the  cicliv- 
ery  was  tenfiored,  and  that  it  was  in  the 
habit  of  (ieUvcring  packages  after  banking 
hours.  Marshall  v.  American  Exp.  Co.,  7 
Wis.  I. 

An  express  company  carrying  goods  ad- 
dressed to  a  bank  is  not  bound  to  deliver 
them  during  banking  hours,  and  the  com- 
pany cannot  refuse  to  receive  iliein  because 
the  ca.shier  has  locked  the  vaults  and  gone 
away  with  the  keys.  Marshall  v.  American 
E.vp.  Co.,  7  ]]'is.  I. — Reviewed  in  AIsop 
V.  Southern  E.xp.  Co.,  40  Am.  &  Eng,  R. 
Cas.  I,  104  N.  Car.  278,  6  L.  R.  A.  271,  10  S. 
E.  Rep.  297. 

44.  Delay  in  delivery.— An  express 
conijjany  may  justify  a  delay  in  the  trans- 
portation of  goods  delivered  to  it  for  car- 
riage, by  showing  that  the  dc'ay  was  caused 
by  a  strike  among  railroad  employes,  pro- 
vided it  exercised  proper  care  and  diligence 
and  used  all  reasonable  means  to  move  its 
trains  and  avoid  the  delay.  Little  v.  Farg.., 
43  Hun  233,  S  N.  V.  S.  R.  462. 

45.  Place  of  delivery. — Express  com- 
panies are  ordinarily  to  be  held  to  personal 
delivery,  either  to  the  residence  or  place  of 
business  of  the  consignee.  American  Union 
E.vp.  Co.  V.  Robinson,  72  Pa.  St.  274.  South- 
ern Exp.    Co.  V.   Van  Meter,    17   Fla.    783. 

Wit  beck  V.  Holland,  3S  How.  Pr.  (A'.  Y.) 
273,  55  Barb.  443;  ajjirmcd  in  45  N.  Y.  13. 
American  Merchants'  Union  Exp.  Co.  v. 
Wolf,  79  ///.  430. 

In  the  absence  of  notice  to  the  contrary, 
an  express  company  may  assume  that  the 
consignee  is  the  owner  of  goods  shipped. 
So  where  a  package  of  money  is  sent  by  one 
bank  to  another,  the  latter  may  be  consid- 
ered the  owner,  so  as  to  give  directions  as  to 
the  delivery,  as  by  authorizing  a  delivery  at 
the  ofHce  of  the  express  company.  Sweet  v. 
Harney,  24  Barb.  (N.  Y.)  533. 

Where  a  package  of  money  is  directed  to 
a  bank  at  its  usual  place  of  business,  ordi- 
narily it  is  the  duty  of  the  company  to  de- 
liver at  the  banking  office,  to  some  officer  or 
clerk  who  is  authorized  to  receive  money 
for  the  bank  ;  but  the  bank  may  waive  this 
requirement  and  authorize  the  money  to  be 
paid  at  a  diflerent  place,  and  to  a  person 
that  might  not  be  authorized  to  receive  it  in 
the  bank,  so  as  to  thereafter  discharge  the 
express  company  from  further  liability. 
Sweet  v.  Barney,  24  Barb.  {N.  F.)  533. 


But  where  money  addressed  to  a  bank  is 
delivered  at  the  express  otfice  to  a  porter  of 
the  bank,  it  is  incumbent  on  the  company 
to  show  that  he  was  authorized  to  receive 
it;  but  this  authority  may  be  inferred  from 
proof  of  former  acts,  as  that  the  comi^any 
had  on  other  occasions  delivered  packages 
to  the  porter  with  the  knowledge  aiidas.seiu 
of  the  bank.     Sweet  v.  Barney,  24  Barb.  (A'. 

y-)  533- 

40.  Delivery  of  f?*><>ds  at  place 
where  coini>aiiy  has  no  a};ciit.— Where 

an  express  company  deposited  goods  on  the 
platform  of  the  railroad  depot  at  the  place 
of  destination,  without  delivering  them  to 
the  consignee  or  placing  them  in  the  cus- 
tody of  any  person — held,  that  this  was  gross 
negligence,  and  rendered  the  company  lia- 
ble as  a  common  carrier  for  their  loss,  al- 
though the  company's  agent,  to  whom  they 
were  tendered  by  the  consignor's  messenger 
for  shipment,  at  first  declined  to  receive 
them,  because  the  company  had  no  agent  at 
the  place  of  destination,  and  was  not  al- 
lowed to  use  the  depot  of  the  railroad  com- 
pany ;  and  although  the  shipi)ing  agent,  in 
signing  tlie  receipt,  added  the  words  "own- 
er's risk,"  but  without  the  knowledge  or 
consent  of  the  consignor  ;  and  although  tlie 
consignee,  when  he  ordered  the  goods  to  be 
forwarded  by  the  express  company,  knew 
that  the  company  had  no  agent  at  the  place 
of  destination,  and  he  had  lately  received 
goods  forwarded  by  it  under  receipts  con- 
taining the  same  added  words.  Southern 
Exp.  Co.  V.  Armstcad,  50  Ala.  350. — Dl.siiN- 
GUISHED  IN  South  &  N.  Ala.  R.  Co.  v. 
Wood,  9  Am.  &  Eng.  R.  Cas.  419,  66  Ala. 
167. 

47.  DeliA'ery  to  affcnt  of  coiisijyiior. 
— A  valuable  box  was  shipped  by  express 
marked  to  a  consignee,  in  care  of  the  ex- 
press agent  at  the  place  of  destination,  who 
was  personally  requested  to  take  special 
care  of  the  box.  The  box  was  delivered  to 
the  agent  by  the  company,  but  was  after- 
ward lost.  Held,  that  the  court  properly 
charged  the  jury  that  if  they  believed  that 
the  shipper  made  the  express  agent  at  the 
place  of  delivery  his  agent,  and  that  the  box 
had  been  delivered  to  such  agent,  the  com- 
pany was  not  liable.  Fitzsimmons  v.  South- 
em  Exp.  Co.,  40  Ga.  330. 

An  order  by  the  consignee  of  fruit  trees 
which  had  been  shipped  by  express,  as  fol- 
lows, "  R.  R.  agent.  Orange— Please  deliver 
to  the  bearer  any  freight  I  may  have  in  your 
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possession,"  the  railroad  agent  being  also 
express  agent,  is  not  a  sufficient  demand  for 
the  trees  held  by  him  as  express  agent  to 
make  it  his  duty  to  deliver  them  or  to 
charge  tlic  express  company  damage  result- 
ing from  a  failure  to  do  so.  Wells  v.  ll'iml- 
haiii,  I  Tex.  Civ.  App.  267,  21  S.  \V.  Rep. 
402. 

The  fact  that  the  agent  was  agent  for 
both  companies  did  not  diminish  his  duties 
X.O  each.  From  the  order  given  he  could  not 
know  that  its  bearer  was  authorized  to  re- 
ceive express  freight.  Wells  v.  Windhavt,  I 
Tex.  Civ.  App.  267,  21  6'.  //'.  Rep.  402. 

48.  Delivery  to  wrong  person.— In 
many  cases  a  consignee  is  deemed  to  be  the 
o\\  ner  of  goods  ;  but  where  an  express  com- 
pany receives  goods,  knowing  that  the 
proiierty  therein  is  in  the  shipper,  it  is  lia- 
ble for  delivering  them  to  a  third  person  at 
the  place  of  clestinati<jn,  according  to  the 
order  of  the  consignee.  Sout/iern  Exp.  Co. 
V.  Dickson,  94  U.  S.  549. 

It  is  the  duty  of  an  express  company  upon 
receiving  a  package  of  money  to  be  for- 
warded to  safely  carry  and  deliver  it  to  the 
consignee;  and  the  only  way  it  can  relieve 
itself  from  responsibility  as  a  common  car- 
rif.'r  is  by  showing  perf(.)rin;uice,  or  its  pre- 
vention by  the  act  of  God  or  a  public 
enemy.  It  is  not  discharged  by  delivering 
the  same  to  another  on  a  forged  order  of 
the  owner.  American  Merchants'  Union 
Exp.  Co.  v.  Milk.  73  ///.  224. 

Express  companies  are  insurers  for  the 
safe  delivery  of  gof);'s,  and  nothing  can  re- 
lieve them  of  this  obligation  except  the  act 
of  God  or  the  public  enemy.  No  fraud, 
imposition,  or  mistake  will  excuse  a  delivery 
to  the  wrong  person.  Shearer  v.  Pacific 
Exp.  Co..\illl.  App.  641.— Distinguishing 
Sanuiel  v.  Ciieney,  135  Mass.  278.  OuoT- 
INT.  Palm  T/.  Watt. 7  Hun  (N.  Y.)  318  ;  Sword 
7'.  Young,  89  Tcnn.  126.  Rkviewing  Amer- 
ic.in  Exp.  Co.  V.  Fletcher,  25  Ind.  492  ; 
American  Exp.  Co.  v.  Stack,  29  Ind.  27; 
Price  v:  Oswego  &  S.  R.  Co.,  50  N.  Y.  213. 

In  a  suit  against  an  express  company  for 
the  loss  of  a  package  by  the  delivery  of  it 
to  the  wrong  person,  the  court  declined  to 
examine  the  question  whether  the  liability 
of  the  company,  under  the  contract,  was 
that  of  a  common  carrier  or  a  warehouse- 
man, because  in  cither  case  the  company 
was  bound  to  deliver  to  the  right  person. 
Atiterican  Exp.  Co.  v.  .'</ack,  29  Ind.  27. — 
Distinguished  in  The  Drew,  15  Fed.  Rep. 


S26.  Not  followed  in  Bush?/.  St.  Louis, 
K.  C.  &  N.  R.  Co.,  3  Mo.  App.  62.  Re- 
viEWi-,1)  I.N  Shearer  v.  Pacific  Exp.  Co.,  43 
111.  App.  6. 'I. 

Where  two  men  of  the  same  n;  me  I've  in 
the  same  town,  and  one  of  thei.  jrdcrs 
goods  from  a  distant  merchant,  the  carrier 
that  delivers  the  goods  to  the  one  who 
really  ordered  them  is  not  liable  to  the 
shipi)er  simply  because  he  thought  that  the 
order  was  from  the  other  of  the  two  men. 
Wilson  v.  yhliuns  Exp.  Co.,  27  Mo.  App. 
360 — Distinguishing  Price  v.  Oswego  «i 
S.  R.  Co.,  50  N.  Y.  213. 

Where  a  shipper  seeks  to  hold  a  carrier 
liable  for  delivering  goods  to  a  fraudulent 
purchaser,  the  right  of  recovery  is  iiot 
affected  by  his  failure  to  exercise  his  right 
of  stoppage  in  transitu,  where  the  e\  idence 
shows  that  he  did  not  discover  the  fraud 
until  after  the  delivery.  Wilson  v.  Adams 
Exp.  Co.,  43  Mo.  App.  659. 

Where  goods  are  fraudulently  ordered, 
the  express  company  is  only  liable  to  the 
shipper  for  delivering  to  the  consignee, 
where  it  is  guilty  of  negligence — i.e.,  where 
it  had  knowledge  of  the  fraud,  or  by  the 
exercise  of  proper  care  would  have  discov- 
ered it.  II  ilson  V.  Adams  Exp.  Co.,  43  Mo. 
App.  659. 

A  written  authority  from  a  consignee  to 
a  third  person  should  not  be  so  uncertain 
as  to  give  just  grounds  for  doubting  the 
scope  of  the  authorization,  as  great  care 
must  be  taken  by  express  agents  to  deliver 
goods  to  the  proper  person,  and  heavy 
liabilities  may  result  from  a  wrong  delivery. 
Wells  v.  Windham,  i  Tex.  Civ.  App.  267, 
21  S.  W.  Rep.  402. 

Suit  against  an  express  company  for  a 
failure  to  deliver  a  package  of  money  con- 
signed by  the  plaintiffs  to  one  A.  The  re- 
ceipt given  for  the  package  stipulated  that 
it  was  to  be  delivered  to  A.  in  person.  An- 
swer, that  the  agent  of  the  company  at  the 
place  to  which  said  package  was  addressed 
was  also  the  telegraph  operator  at  that  place  ; 
that  a  person  pi-etending  to  be  A.  came  to 
said  agent  and  sent  a  telegram  through  hi:n 
to  the  plaintiffs,  requesting  that  tlie  money 
sued  for  should  be  sent ;  that  in  anser  two 
said  telegram  the  money  was  sent  by  the 
plaintiffs,  addressed  to  A.,  and  that  the  same 
person  who  had  sent  said  telegram  called 
for  and  demanded  said  package,  represent- 
ing himself  to  be  the  person  to  whom  the 
same   was  addressed,  and   the  money  was 
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thereupon  delivered  to  him  by  the  defend- 
ant's ajjent.  HM,  that  the  answer  did  not 
show  sucli  a  (iej^rcc  of  car*  and  caution  as 
would  relieve  the  dcfenria.it  from  liability, 
even  if  charged  as  a  forwarder  only.  Aincri- 
Clin  F..\p.  Co.  V.  FL'tchcr,  2$  InJ.  492.— Dis- 
TlNiiUl.suF.D  IN  The  Drew,  15  Fed.  Rep. 
826  ;  Price  V.  Oswego  &  S.  R.  Co.,  50  N.  Y. 
213;  Samuel  v,  Clieney,  135  Mass.  27S. 
Not  followed  in  P.ush  v,  St.  Louis,  K. 
C.  &  X.  R.  Co.,  3  Mo.  App.  62.  Rlviewk.d 
IN  Shearers.  Pacific  Exp.  Co.,  43  111.  App. 
641. 

There  was  a  conflict  of  evidence  as  to 
whether  an  express  package  was  addressed 
simply  to  the  consignee,  or  whether  it  was 
addressed  to  him  in  care  of  a  third  person. 
//(•/,/,  that  if  the  jury  should  find  that  the 
first  was  the  true  address  of  the  package, 
then  the  company  was  liable  for  its  contents 
until  it  was  safely  delivered  to  the  con- 
signee; out  if  the  jury  should  find  that  the 
latter  was  the  actual  address,  then  the  com- 
pany discharged  its  duty  by  a  delivery  to 
the  person  to  whose  care  the  package  was 
addressed.  •  Ehi  v.  American  Mcrcluinis' 
Union  Exp.  Co.,  29  IV is.  611. 

Where  a  carrier  becomes  liable  for  the 
loss  of  goods,  it  has  a  right  to  assume,  in 
the  absence  of  notice  to  the  contrary,  that 
the  consignee  is  the  owner,  and  settle  with 
him  tlierefor.  Scammon  v.  Wells.  42  ^Im. 
&^  Kng.  R.  Cas.  400,  84  Ca/.  311,24  Pac. 
A\'/>.  284. 

4{).  Duties  of  coii.signoc ;  c\aini- 
iiution  of  ffoods,  etc. — A  consignee  who 
does  not  examine  goods  delivered  to  him 
by  a  carrier  within  a  reasonable  time  there- 
after, caniiot  recover  against  the  carrier  for 
their  injpry  by  showing  that  wiien  he  ex- 
amined them  they  were  in  a  damaged  con- 
dition, without  further  showing  that  the 
injury  did  not  occur  after  their  delivery. 
A'^ave  V.  Pacific  Exp.  Co.,  19  ATo.  App.  563. 

The  agents  of  an  express  company  may 
refuse  to  permit  a  consignee  to  examine 
goods  until  he  has  accepted  a  delivery  and 
paid  the  charges;  and  upon  his  refusal  may 
return  the  goods  to  the  shipper,  where  he 
has  given  special  directions  to  do  so,  or  the 
shipment  has  been  made  under  a  general 
regulation  of  the  company  prescribing  this 
course,  which  was  known  to  the  shipper. 
IViltse  V.  Barnes,  46  Iowa  210.— Distin- 
guishing Lyons  v.  Hill,  46  N.  H.  49. 

50.  RcfiLsal  to  receive— Return  to 
consignor.— When  goods    lorwarded   by 


the  owner  by  express  are  refused  by  the 
consignee,  and  the  express  company  prom- 
ises to  return  them  to  the  consignor,  but 
negligently  fails  to  return  them  in  jiroper 
time,  the  consignor  is  entitled  to  recover 
from  the  company  the  damages  thus  occa- 
sioned to  him.  Green  v.  Pacific  Exp.  Co., 
17  Mo.  App.  537. 

r»l.  Waiver  by  consigneo  of  irrein- 
ular  delivery.— II.  told  C,  the  agent  nl 
an  express  company  at  a  way  station,  that 
he  was  looking  for  a  package  of  money  by 
the  next  train,  and  wanted  to  board  the 
same  traiti  and  carry  the  money  with  iiim. 
The  agent  said  his  company's  rules  forbade 
him  to  deliver  except  on  receipt  signed  in 
the  comjjany's  books,  and  that  the  train 
would  not  stop  long  enough  to  permit  that. 
H.  replied  that  he  would  sign  the  receipt  in 
advance,  and  that  would  relieve  the  a;^ciu, 
and  this  was  done.  On  the  arrival  of  the 
train  H.  got  on  the  platform  of  the  coach, 
and  as  the  train  moved  off,  C;  called  to  H. 
and  threw  the  package  of  money  to  him, 
but  H.  did  not  receive  it  and  it  was  lost. 
Held,  that  the  express  company  was  re- 
leased by  the  act  of  II.,  the  consignee,  from 
its  liability  to  the  consignor  for  the  safe 
delivery  of  this  money,  as  C.  became  the 
agent  of  II.  so  soon  as  the  money  was  re- 
ceived by  C.  Carroll  v.  Southern  Exp.  Co., 
37  So.  Cur.  452. 

r»2.  Delivery  of  C.  O.  1>.  goods, 
geiierully.*  —  The  meaning  of  the  term 
C.  O.  D.,  placed  upon  an  ex[)ress  package, 
is  that  the  carrier  is  directed  to  collect  the 
price  of  the  goods  at  the  time  of  delivering 
them  to  the  consignee,  and  to  withiiold 
such  delivery  until  tlie  payment  thereof  is 
made;  and  is  authorized  on  receipt  of  such 
payment  to  discharge  the  purchaser  of  the 
goods  from  liability  for  their  price.  Com. 
V.  Fleming,  130  Pa.  St.  138,  18  All.  R-p. 
622.  American  Exp.  Co.  v.  Lesem,  39  ///. 
312.  American  Merchants'  Union  Exp.  Co. 
V.  Wolf,  79  ///.  430. 

Those  letters  have  nothing  to  do  with 
the  transportation  charges.  American  Mer- 
chants' Union  Exp.  Co.  v.  Schier,  55  ///.  140. 

The  letters  C.  O.  D.,  used  in  a  complaint 
against  an  express  company,  have  acquired 
in  the  commerce  of  the  country  such  a 
fixed    and    determinative     meaning     that 


*  Carriers  of  C.  O.  D.  goods.  Duty  to  collect 
price  on  delivery,  see  note,  49  Am.  &  Eng.  R. 
Cas.  114. 
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courts  and  juries  'rom  their  general  infor- 
mation, will  readily  understand  what  they 
mean  ;  and  if  a  failure  to  aver  their  mean- 
ing; is  a  defect  at  all,  it  must  he  reached  by 
a  motion  to  make  more  spccitic.  United 
StiiUs  F.xp.  Co,  V.  KecJ'cr,  59  Ind.  263. 

Where  goods  are  sent  by  express  marked 
C,  C).  D.,  and  delivered  without  the  amount 
beini;  collected,  parol  evidence  is  admissil)le 
to  prove  the  meaning  of  the  letters.  Amer- 
ican Exp.  Co.  V.  Lcicin,  39  ///.  312. 

In  an  action  for  delivering  C.  O.  D.  goods 
without  collecting  the  price,  it  is  not  com- 
petent for  the  company  to  prove  that  other 
goods  shipped  by  the  same  consignor  to  the 
s;ip.ie  consignee  so  marked  had,  by  consent, 
been  delivered  without  collecting  the  price. 
American  Exp.  Co.  v.  Lescn,  39  ///.  312. 

An  express  company  carrying  C.  O.  D. 
goods  IS  bound  upon  their  arrival  at  the 
place  of  destination  to  tender  the  same  to 
the  consignee  in  apt  time,  demand  the 
price,  and  in  case  of  non-acceptance  or 
non-payment  to  also  notify  tiie  shipper  in 
apt  time.  A  failure  to  give  notice  for  a 
week,  during  which  time  goods  are  de- 
stroyed by  fire,  will  render  the  company  lia- 
ble. American  Exp.  Co.  v.  IVeti stein,  28 
///.  App.  96.— Following  American  Mer- 
chants' Union  Exp.  Co.  v.  Wolf,  79  III.  430. 

The  general  rule  is  that  actions  against  a 
common  carrier  for  the  loss  of  goods  must 
be  brought  in  the  name  of  the  consignee ; 
but  where  the  goods  are  shipped  marked 
"C.  O.  D.,"  the  contract  of  the  common 
carrier  is  not  only  to  safely  carry  and  de- 
liver the  goods  to  the  consignee,  but  also  to 
"collect  on  delivery"  and  return  to  the 
consignor  the  charges  on  the  goods ;  and 
the  consignor  may  sue  on  such  contract 
where  neither  the  goods  nor  the  charges 
thereon  are  returned  to  him.  United  States 
Exp.  Co.  V.  Keefer,  59  Ind.  263. 

When  goods  are  expressed  C.  O.  D.,  the 
liability  of  the  express  company  as  a  com- 
mon carrier  terminates  upon  the  safe  car- 
riage of  the  goods  to  their  place  of  destina- 
tion, notice  to  the  consignee  of  their  arrival, 
and  an  offer  to  deliver  upon  payment  of  the 
amount  charged  against  them.  Hasse  v. 
American  Exp.  Co.,  94  Mich.  133,  53  N.  IV. 
Rep.  918.— Reviewing  Weed  v.  Barney,  45 
N.  Y.  344. 

Where  a  bill  of  the  price  of  goods  accom- 
panies them,  with  instructions  to  the  ex- 
press company  not  to  deliver  the  goods 
unless  the  bill  i^  paid,  the  company  renders 


itself  liable  by  delivering  without  receiving 
payment;  but  it  may  avoid  liability  by  pro- 
curing a  return  ol  the  goods.  'J'oo/.er  v. 
Gormer,  2  Hilt.  (A'.  ]'.)  71. 

Hut  /■/  seems  that  an  indorsement  on  the 
bill  of  "  Please  collect  "  is  but  a  mere  re- 
quest, and  tlie  carrier  in^iy  nf  ise  to  collect, 
in  uliicli  case  the  indorsement  in  itself  is 
not  j'Jlicient  evidence  of  an  unc!ertakii:g  to 
not  deliver  unless  the  bill  is  [laid.  Toolccr 
V.  Gormer,  2  Hilt.  (A:  Y.)  71. 

An  order  from  a  seller  to  a  carrier  to  col- 
lect on  delivery  is  a  mere  provision  for  re- 
tention of  the  seller's  lien;  if  accepted,  it 
creates  a  contract  between  the  seller  and 
the  carrier,  on  breach  of  which  by  the  latter 
the  seller  may  recover  the  price  from  him  ; 
but  it  does  not  make  payment  by  the  vendee 
a  condition  precefleiit  to  delivery,  so  tiiat 
the  seller  may  reclain;  goods  delivered  by 
the  carrier  without  payment.  Coin.  \.l'lein- 
ing,  130 /'a.  St.  138,  18.///.  Rep.  622. 

r*ii. tiiking:  pM.vmont— I'art  i»siy- 

nioiit. — Where  an  express  c<)m[jany  carries 
C.  O.  D.  goods,  and  receives  only  part  of 
the  price,  which  it  remits  to  the  consignor, 
the  latter  cannot  credit  it  to  the  general  in- 
debtedness of  the  consignee,  but  must  credit 
it  to  the  C(Mnpany.  .imoican  Exp.  Co.  v. 
Lesem,  39  ///.  312. 

Where  goods  were  sent  by  express  C.  O. 
D.,  and  tlie  consignee,  knowing  himself  to 
be  insolvent,  induced  the  agent  to  accept  a 
check  for  the  amount  by  representing  his 
check  as  "good  as  gold" — field,  that  a  de- 
livery of  the  goods  passed  no  title,  and  the 
company  coidd  recover  them  back.  Ameri- 
can ^Fer chants'  Union  Exp.  Co.  v.  ll'illsie, 
79  //''.  92. 

54.  ooiiditional    payment    by 

con.siyncc  —  Kt'turu  of  money  on 
breach  ofc«>n<lhioii.  — A  consignee  took 
up  a  box  of  C.  O.  D.  goods  and  (laid  the 
price,  but  on  examining  it  found  the  con- 
tents worthless,  and  a  swindle  on  tlie  part 
of  the  shipper,  and  the  agent  of  the  cx[)ress 
company  returned  the  money  on  the  prom- 
ise of  the  consignee  "to  make  it  right." 
Held,  that  the  agent  was  bound  to  return 
Liic  money  as  long  as  it  remained  in  his 
hands,  and  that  the  voluntary  return  was 
therefore  right,  the  illegality  of  tiie  transac- 
tion being  a  defense  to  any  claim  that  the 
consignor  or  the  company  might  make  on 
the  agent  for  the  money.  Herrick  v.  Gal- 
lagher, 60  Barb.  (N.  V.)  566. 

Plaintiffs,   who   were   tailors,   contracted 
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with  a  customer  for  a  suit  of  clothes,  wliich 
they  warranted  should  lit,  and  sliouh!  he 
sent  snhjcct  to  hispoction.  'I'liey  wi-re  sent 
C.  O.  [)„and  the  custdmcr  paid  the  amount 
of  the  hill,  hut  notified  the  i.xi)iess  aj;cnl  of 
his agrecnjcnt  with  plainiills,  and  instructed 
hini  tort-tain  the  nioiu'V  uiiiil  further  iioiite. 
The  clothes  (lid  not  lit,  au('  lu!  took  tlicni  to 
plaintilTs,  who  protnised  to  alter  them  and 
send  thcin  hack,  and  at  the  same  time  told 
plaintills  that  they  could  not  have  the  money 
piud  to  the  express  a^ent  until  tiie  clothes 
were  satisfactory.  They  returned  them  to 
him  a  second  time,  hut  being  unsatisfactory 
lie  returned  them  to  the  agent  imd  took  hack 
the  money.  //cA/,  that  the  act  of  plaintilTs, 
after  knowing  of  the  terms  upon  whicii  the 
money  was  paiil  to  the  agent,  w.is  a  ratifica- 
tion of  the  act  of  the  agent  in  receiving  the 
money  with  such  conditions,  iind  they  could 
not  recover.  Brooks  v.  American  Exp.  Co., 
14  I  Inn  (X.  y.)  364. 

G."*.  Cluvrjfcs,  luid  lien  tlicrd'or. 
— An  exjiress  company  cannot  make  an  ad 
Vitloriiii  charge  for  carrying  a  package  of 
valuable  bonds  wliich  is  much  higher  th;m 
usual  rates  where  the  company  acts  as  abso- 
lute insurer,  where  the  evidence  shows  that 
the  bonds  were  carried  under  a  contract 
limiting  the  company's  liability  for  loss  or 
damage  caused  by  fraud  or  gross  negli- 
gence, and  where  the  bonds  received  no 
more  care  or  diligence  in  their  transporta- 
tion than  other  articles  without  reference  to 
their  value.     Holfordv.  Adams,  2  Dtter  {N. 

F.)47i. 

Where  goods  were  sent  by  express  over 
the  line  of  two  companies  and  returned,  the 
first  company  advancing  the  charges  to  the 
second  company,  on  the  return  of  the  goods 
the  former  company  had  a  lien  on  the  goods 
for  its  charges  and  advances  made.  United 
States  Exp  Co.  v.  Haines,  67  ///.  137. 

Where  goods  are  delivered  to  a  person  at 
a  place  ofT  the  regular  line  of  carriage  of  the 
company  by  railroad,  who  has  been  accus- 
tomed to  receive  express  packages  and  col- 
lect charges  upon  them,  such  person,  being 
pro  hac  vice  the  agent  of  the  company, 
would  have  a  right  to  retain  the  goods  until 
the  charges  were  paid.  American  Mer- 
chants' Union  Exp.  Co.  v.  Sclticr,  55  ///.  140. 

A  carrier  sued  to  recover  its  charges  for 
transporting  rice,  and  the  shipper  set  up  as 
counterclaim  a  loss  of  a  part  of  the  rice, 
and  also  the  premium  that  it  commanded 
at  the  place  of  delivery  over  the  place  of 


shipment;  but  it  appeared  that  he  had 
sued  the  company  in  trover  for  the  lost 
portion  of  tiie  goods,  and  had  rccoveied 
judgment  fur  the  [jrice  at  the  place  of  ship- 
ment. Held,  tiiat  the  judgment  in  trover 
was  a  bar  to  the  counterclaim,  though  tiicre 
was  no  proof  tliat  there  was  any  evidence  in 
the  action  in  trover  as  to  the  difference  be- 
tween the  prices  at  the  twcj  places.  Union 
K.  &•  7".  Co.  V.  Traube,  59  Mo.  355,  S  Am. 
Ky.  Rep.  441.— Ari'LiKD  in  Adier?'.  Kansas 
City,  S.  (S:  M.  R.  Co.,  92  Mo.  242,  10  West. 
Rep.  333,  4  S.  W.  Rep.  917. 

4.  Liability  as  ll'arc/iouseman, 

50.  When  the  liability  a.s  <'!irriep 
oca.ses  and  that  of  warehoniienian 
begins. — After  acommon  carrier  has  made 
a  proper  tender  of  the  goods  to  tlie  con- 
signee, who  refusjs  to  receive  them,  his 
possession  is  as  a  mandatary  only,  and  he  is 
only  liable  for  gross  negligence.  Mars/'iall 
v.  American  Exp.  Co.,  7  Wis.  i. 

In  such  a  case  it  is  the  duty  of  the  ex[)ress 
company  to  notify  the  consignor  of  tlie 
goods,  and  when  this  is  done,  the  company 
is  relieved  of  its  responsibility  as  a  common 
carrier,  and  holds  the  goods  subject  to  the 
order  of  the  consignor,  but  not  before. 
American  Merchants'  Union  J'.xp.  Co.  v. 
IVolf,  79  ///.  430.— Followed  in  Ameri- 
can Exp.  Co.  V.  Wettstein,  2S  111.  App.  96. 

An  express  carrier's  duty  to  deliver  to  the 
consignee  in  person  and  the  consignee's 
duty  to  receive  are  reciprocal.  The  con- 
signee cannot,  by  design,  or  to  promote  his 
convenience,  deprive  the  carrier  of  the  right 
to  terminate,  by  delivery,  the  liabilitv  as  in- 
sure" within  a  reasonable  time.  Where  the 
consignee  has  notice  of  the  arrival,  and  the 
carrier  is  ready  to  deliver,  but  is  prevented 
by  the  consignee's  absence,  the  liability  as 
carrier  ends,  and  thencef..rward  the  liability 
is  for  reasonable  care.  Adams  Exp.  Co.  v. 
Darnell,  31  Ind.  20. — Reviewed  in  Pitts- 
burgh, C.  &  St.  L.  R.  Co,  V.  Nash,  43  Ind. 
423- 

The  consignor  impliedly  undertakes  that 
the  consignee,  or  some  proper  person,  shall 
be  at  the  place  of  destination  to  receive  the 
goods,  or  in  default  thereof,  upon  due 
notice,  the  liability  of  the  carrier  as  such 
ceases.  Marshall  v.  American  Exp.  Co.,  7 
Wis.  I. 

PlaintifT  shipped  a  trunk  by  express,  and 
aitcr  its  arrival  called  at  the  express  olTice 
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and  obtained  leave  to  open  it  and  remove 
some  of  the  contents,  upon  payiuf;  charges 
iuid  receipting  for  it,  and  obtained  peiniis- 
sion  to  leave  it  a  day  or  two  longer.  On  the 
following  day  some  one  called  for  it,  but  it 
turned  out  that  he  was  not  authorized  to 
receive  it.  At  the  trial  of  an  action  against 
the  company  for  a  wrongful  delivery,  there 
was  a  conflict  of  evidence  as  to  whether  the 
arrangement  to  leave  the  trunk  was  made 
before  or  after  the  charges  were  [laid  and 
the  receipt  given.  Held;  (i)  that  it  was 
proper  to  leave  it  to  the  jury  to  determine 
when  the  charges  were  paid  and  the  receipt 
signed,  and  if  they  found  the  arrangement 
was  made  before,  that  they  should  determine 
whether  the  relation  of  carrier  had  ceased 
and  that  of  warehouseman  commenced  ;  (2) 
whether  there  was  such  gross  negligence  in 
the  delivery  as  to  make  tiie  company  liable 
as  a  w.irehouseman.  Oderkirk  v.  I'argo,  41 
N.  V.  S.  K.  9,  16  N.  Y.  Supp.  220,  61  Hun 
418. 

57.  Duties  as  warehousemen,  gen- 
erally.— In  case  the  consignee  is  not  ready 
to  receive  and  pay  for  the  goods,  it  is  the 
duty  of  the  company  to  snfely  store  and 
care  for  them,  and  to  hold  them  for  a  rea- 
sonable time  to  enable  the  consignee  to 
make  such  payment,  and  to  notify  the  con- 
signor; and  the  liability  of  the  company 
meanwhile  is  that  of  warehouseman.  Hnsse 
v.  Atrtfrhan  Exp.  Co.,  g^  Mich.  133,  53  A'. 
IV.  Rep.  918. 

58.  Liability  for  loss  by  fire.  —  If 
goods  are  under  the  control  of  parties  as 
forwarders  and  not  as  common  carriers,  and 
are  consumed  by  accidental  fire  in  a  ware- 
house, without  any  fault  or  negligence  on 
their  part,  they  are  not  liable,  unless  they 
had  expressly  agreed,  for  compensation  paid, 
to  insure  them,  and  had  failed  to  do  it. 
Soiit/ierii  Exp,  Co.  v.  McVei^/i,  20  Gratt. 
(r,r.)264. 

An  express  company  undertf)ok  to  carry 
C.  O.  D.  goods,  and  gave  a  receipt  relieving 
the  comijany  from  liability  from  loss  by  fire, 
unless  where  it  occurred  through  fraud  or 
gross  negligence,  and  that  if  the  price  was 
not  paid  within  thirty  days  the  goods  might 
be  returned  to  the  consignor,  and  in  the 
mean  time  the  company  should  hold  them 
as  warehousemen  only.  The  consignee  re- 
fused to  take  them  up,  and  thirty-nine  days 
afterward  they  were  destroyed  by  fire,  with- 
out any  charge  of  fraud  or  negligence  on  the 
part  of  the  company,  and  before  any  notice 


had  been  given  to  the  consignor  tliat  the 
goods  had  not  been  taken  up.  Ihld,  that 
the  cumpaiiy  waa  not  liable.  Landsl'if^  v. 
Dimi)tore,  4  Daly  (A',  Y.)  490. 

511.  Liability  lor  Iohs  by  (belt. — 
Where  an  express  company  is  sued  lor  the 
loss  of  money  after  it  reaehes  its  place  of 
destination  and  before  delivery  to  the  con- 
signee, an  answer  setting  up  that  tlie  money 
was  placed  in  its  safe  in  its  olfice  upon  ar- 
rival, and  notice  given  to  the  C(insi;.;nec 
through  the  post  oliice,  and  that  the  safe  was 
broken  open  by  burglars  and  the  money 
stolen,  d(jes  not  constitute  a  g.  lod  defense, 
even  as  warehouseman,  where  it  is  not 
averred  that  either  the  building  cr  the  safe 
was  of  such  construction  as  to  render  it  a 
safe  pLice  of  deposit  for  money.  ^Imoican 
Exp.  Co.\.  tlockctt.  10  liid.  250.  Compare 
Adams  Exp.  Co.  v.  Darnell,  31  /;/(/.  20. 

An  express  company  carried  C.  C).  D. 
goods  to  the  place  of  destination,  and  duly 
gave  the  consignee  notice,  who  was  not  able 
to  pay  the  charges  and  the  price  at  the 
time,  but  repeatedly  promised  to  do  so  in  a 
few  days.  After  holding  the  goods  some 
three  weeks  the  company's  office  was  broken 
into  and  the  goods  were  stolen.  Held:  (i) 
that  the  company  was  only  liable  as  ware- 
houseman after  the  consignee  was  notified 
of  the  arrival  of  the  goods;  (2)  that  the 
company  was  not  negligent  in  failing  to 
notify  the  shipper  that  the  goods  had  not; 
been  taken  up,  so  as  to  make  it  liable. 
Grossman  v.  Fargo,  6  Hun  (A'.  ]'.)  310. — 
Following  Weed  v.  Barney,  45  N.  Y.  344; 
Burnell  v.  New  York  C.  R.  Co.,  45  N.  Y. 
184. 

The  goods  in  the  above  case  were  shi[)ped 
to  a  village  of  some  Soo  inhabitants,  and  the 
company's  office  was  in  a  wooden  building 
inclosed  with  inch  boards,  but  not  plastered 
inside.  The  door  was  locked  and  the  win- 
dows nailed  down,  but  the  thief  entered  by 
prying  up  one  of  the  windows.  Held,  that 
the  company  was  not  guilty  of  negligence 
in  storing  the  goods  in  such  a  building. 
Grossman  v.  Fargo,  6  Hun  {N.  Y.)  310. 

5.  Limitation  of  Liability, 

60.  Power  to  limit  the  common  law 
liability,  {jeucrally.— It  is  competent  for 
an  express  company  to  limit  its  liability  as 
insurer  of  the  safe  carriage  of  goods;  or 
from  losses  arising  through  the  default  or 
negligence  of  any  third  person  to  whom  it 
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may  be  necessary  to  deliver  the  goods  ;  or 
for  liability  above  a  certain  amount,  unless 
the  just  and  true  value  be  stated  in  the  re- 
ceipt ;  or  for  property  not  properly  packed 
or  marked,  or  fra<{ile  or  breakable  goods. 
Barman  v.  Aineritan  Exp.  Co.,  21  JI'/s.  152. 

If  in  his  employment  a  carrier  uses  the 
vehicles  tA  others,  over  which  he  has  no 
control,  and  uses  reasonable  care — that  is, 
such  care  as  ordinarily  prudent  persons  en- 
gaged in  like  business  use  in  selecting  the 
veiiicles— and  if  the  loss  arises  from  a  cause 
agiiinst  which  he  has  stipulated  with  the 
siiippcr,  he  shall  not  be  liable  for  the  same, 
unless  it  arises  from  his  want  of  caie  or 
tiie  want  of  care  of  his  employes.  Jiani  of 
Ky.  V.  Athiins  Exp.  Co.,  1  EUpp.  ( U.  S.)  242. 

01,  Liiiiitatiou  by  stipiilatioii.s  or 
coiiUitioiis  in  reoi^ipts  «>r  bilLs  of  l:ul- 
iuj;-. — An  e"xpres3  company,  like  any  other 
ommoii  carrier,  may  restrict  or  limit  its  lia- 
')ility  by  express  contract;  but  it  may  well 
be  doubted  whether  it  can  do  so  by  a  mere 
printed  notice  or  condition  on  the  receipt, 
wliich  the  party  sending  goods  by,  or  other- 
wise employing  it,  may  or  may  not  have 
seen.     Licnan  v.  Dinsmore,  41  Hoiu.  Pr.  {iV. 

Y.)97- 

Whether  the  shipper  had  knowledge  of  its 
terms  and  assented  to  its  restrictions  is  a 
question  of  fact  for  the  jury  to  determine 
upon  evidence  aliunde ;  and  all  the  cir- 
cumstances attending  the  giving  of  the  re- 
ceipt arc  adniissible  in  evidence.  American 
JMer chants'  Union  Exp.  Co,  v.  Schier,  55  ///. 
140. — Disapproving  Grace  v.  Adams,  100 
Mass.  505.  Following  Adams  Exp.  Co. 
V.  Haynes,  42  111.  89. — Not  followed  in 
Mulligan  v.  Illinois  C.  i.  Co.,  36  Iowa  i8r ; 
Hoadley  v.  Northern  Triinsp.  Co.,  115  Mass. 

304- 

In  the  absence  of  fraud  or  imposition,  a 
receipt  delivered  by  an  express  company  to 
a  person  shipping  goods  must  be  held  to 
be  the  contract  between  the  parties.  Hun- 
tington V.  Dinsmore,  4  Hun  (N.  Y.)  66,  6  T. 
&-C.  195. 

In  the  absence  of  fraud,  concealment,  or 
improper  practice,  the  legal  presumption  is 
that  stipulations  limiting  its  common  law 
liability,  contained  in  a  receipt  given  by 
such  company  for  freight,  were  known  and 
assented  to  by  the  party  receiving  it.  Uel- 
grr  V.  Dinsmore,  5 1  N.  Y,  1 66 ;  reversing  5 1 
Barb.  69,  34  How.  Pr.  421.— Distinguish- 
ing Blossom  V.  Dodd,  43  N.  Y.  264. — Ap- 
proved IN  Hart  V.  Pennsylvania R.  Co.,  iia 


U.  S.  331.  D1.STINGUISHED  IN  Magnin  v. 
Dinsmore,  56  N.  Y.  16S.  Followed  in 
Muser  v.  Holland,  17  Blatchf.  (U.  S.)  412,  i 
Fed.  Rep.  382  ;  Steers  v.  Liverpool,  N.  Y. 
&  P.  Steamship  Co.,  57  N.  Y.  i  ;  Westcoit 
V.  Fargo,  61  N.  Y.  542  ;  Dana  v.  New  York 
C.  &  H.  R,  R.  Co.,  50  How.  Pr.  (N.  Y.)  428. 
Not  followed  in  Ghormley  v.  Dinsmore, 
19  J.  &  S.  (N.  Y.)  196. 

So  a  shipper  is  bound  by  the  terms  of 
such  receipt  relating  to  a  limitation  of  the 
company's  liability.  And  it  is  not  material 
whether  or  not  the  shipper  paid  more  or 
'ess  than  the  usual  charge  for  carriage  ;  nor 
is  it  permissil)le  to  show  wliat  the  com- 
j.any's  agent  said  about  making  good  any 
less,  where  there  is  nothing  to  show  that 
he  was  authorized  to  make  any  such  prom- 
ise. Huntington  v.  Dinsmore,  4  Hun  (W 
Y.)  66,  6  T.&-  C.  195. 

An  express  company  may  limit  its  liabil- 
ity, in  its  receipt,  to  transjjort  the  package 
safely  to  the  point  on  its  line  nearest  to  the 
place  of  destination,  anci  there  deliver  it  to 
the  proper  carrijr,  to  be  forwarded  to  its 
destination,  and  having  done  this,  the  com- 
pany is  not  responsible  for  its  subsequent 
loss.  United  States  Exp.  Co.  v.  /v'/w//,  24 
Iiid.  403.— Quoting  Ouimby  7a  Vanderliilt, 
17  N,  Y.  306. — Approved  in  Coaies  ?', 
United  States  Exp.  Co.,  45  Mo.  23S.  Re- 
viewed IN  Gray  -,'.  Jackson,  51  N.  H.  9.— 
United  States  Exp.   Co.  v.  Haine'i,  67   ///. 

137. 

Exceptions  in  a  common  carrier's  receipt, 
limiting  his  common  law  responsibility,  are 
strictly  construed  against  the  carrier,  aiid 
are  never  extended  to  relieve  from  responsi- 
bility for  a  loss  occasioned  by  his  own  neg- 
ligence. Southern  Exp.  Co.  v.  Moon,  39 
Miss.  82 2. 

And  the  burden  is  upon  the  company  to 
show  that  the  loss  occurred  through  one  of 
the  excepted  causes.  United  States  Exp, 
Co.  V.  Backman,  28  Ohio  St.  144,  14  Ant.  Ky. 
Rep.  82. — FoLi.owixG  Union  Exp.  Co.  v. 
Graham,  26  Ohio  St.  595.— Approved  in 
Louisville  &  N.  R.  Co.  v.  Wynn,  45  Am.  & 
Eng.  R.  Cas.  312,  88  Tenn.  320,  14  S.  W. 
Rep.  311.  Followed  in  Gaines  v.  Union 
T.  .S:  I.  Co.,  28  Ohio  St.  41 S. 

When  no  receipt  was  given  at  the  time  of 
the  delivery  of  a  package  to  an  express 
company,  it  cannot  limit  its  liability  by  a 
receipt  afterwards  given,  when  the  evidence 
negatives  expressly  all  presumption  of  any 
knowledge  on  the  part  of  tiie  shipper  that 


EXPRESS   COMPANIES,  02. 


587 


i 


the  receipt  contained  a  clause  limiting  the 
carripr''  liability  as  claimed,  and  that  lie 
ever  nad  any  knowledge  tiiat  it  thus  claimed 
to  limit  its  liability.  Aineruan  Exp.  Co.  v. 
Spclbitan,  90  ///.  455. 

If  a  common  carrier,  who  undertai^es  to 
transport  goods  for  hire  from  one  place  to 
another,  "ant!  deliver  to  address,"  inserts  a 
clause  in  a  receipt  signed  ijy  him  alone,  and 
given  to  ilie  •  r-on  intrusting  him  with  the 
goods,  stating  iliat  the  carrier  is  "  not  to  be 
responsible  except  aa  forwarder,"  this  re- 
strictive clause  does  not  exempt  the  carrier 
from  liability  for  loss  of  the  goods,  occa- 
sioned by  the  carelessness  or  negligence  of 
the  employes  on  a  steamboat  owned  and 
controlled  by  other  parties  than  the  car- 
rier, but  ordinarily  used  by  him  in  his  busi- 
ness of  carrier  as  a  means  of  conveyance. 
I'he  managers  a.id  employes  of  the  steam- 
b<jat  are,  in  legal  contemplation,  for  the 
purposes  of  the  transportation  of  such 
goods,  the  managers  and  employes  of  the 
carrier.     Hooper  v.  WtUs,  27  Cal.  11. 

An  express  company  upon  receiving  three 
packages  for  transportation  gave  the  ship- 
per a  receipt  in  which  it  was  stated  that  tiie 
company  were  "  forwarders  only."  Ht-U, 
that  these  words  were  ineffectual  to  restrict 
ilicir  'iabiiity.  The  law  determines  tiie 
character  of  the  occupation  of  expressmen  ; 
it  assigns  to  them  the  liabih....s  of  common 
carriers,  and  this  status  is  not  alTectcd  by  an 
agreement  between  the  parties  that  they  are 
not  carriers,  but  "forwarders."  6^1?//  v. 
Adams  Exp.  Co.,  MacArth.  &•  M.  {D.  C.) 
124. 

The  clerk  r^{  t  shipper  took  with  liim  to 
an  express  office  a  blank  receipt  of  a  differ- 
ent company,  containing  a  printed  clause 
limiting  the  liability  of  the  latter  company, 
and  inserting  the  articles  and  number,  etc., 
th(;rein,  writing  tiie  name  of  the  company 
with  whom  he  was  shipping  over  that  of 
the  other  company,  which  was  signed  by 
the  agent  of  the  company.  Held,  that  this 
constituted  no  contract  witii  the  defendant 
company,  limiting  its  liability,  and  that  be- 
fore it  could  claim  the  benefit  of  the  ex- 
emption it  must  be  proved  by  evidence 
outside  the  receipt  that  such  was  the 
agreement  of  the  parties.  Boscozvits  v. 
Adams  Exp.  Co.,  93  ///.  523.— Exi>i,aining 
Oppenheimer  v.  United  States  Exp.  Co,,  69 
111.  62. 

A  common  carrier  gave  a  receipt  for 
three   separate  bales  of    furs  to  be  trans- 


ported, containing  a  printed  clause  that  the 
company  should  not  be  liable  for  any  loss 
or  damage  c.^icept  as  forwarder  only,  nor 
for  any  loss  or  damage  "of  any  box,  pack- 
age, or  thing"  for  over  S50,  unless  the  just 
and  true  value  thereof  was  therein  inserted. 
Ih'ld,  that  the  limitation  as  to  the  amount 
of  the  recovery  was  not  to  be  applied  to  the 
three  bales,  but  to  each  one  separately,  not- 
withstanding they  were  all  embraced  in  one 
receipt,  and  that  the  shipper  might  at  least 
recover  that  sum  for  each  package.  Bos- 
covjits  v.  Adams  Exp.  Co.,  93  ///.  523. 

03.  EH'oct  of  I'ailiiro  to  read  re- 
ceipt.— Where  a  shipper,  upon  delivery  of 
property  for  transportation,  receives,  with- 
out dissent,  a  receipt,  with  the  understand- 
ing that  it  contains  a  contract  on  the  part 
of  the  company  as  to  the  carriage,  in  the 
absence  of  fraud  or  imposition,  tiie  com- 
pany has  a  right  to  infer  an  assent  on  his 
part  to  conditions  in  the  receipt,  not  un- 
usual or  unreasonable,  limiting  its  common 
law  liability  as  carrier;  and  he  is  precluded 
from  denying  it  thereafter  to  the  company's 
injury.  After  a  loss,  therefore,  it  is  too  late 
for  the  shipper  to  object  that  ''.c  omitted  to 
read  the  receipt,  and  was  ignorant  that  it 
contained  such  conditions.  Kirkland  v. 
Dinsmorc,  62  N.  V.  171,  20  A/n.  Rt.p.  475; 
rcversiiti^  2  Hun  46,  4  T.  &•  C,  304. — Dis- 
tinguishing Blossom  V.  Dodd,  43  N.  Y. 
264. — FOLI.OWKD  IN  Muscr  V.  Holland,  17 
Blatchf.  (U.  S.)  412,  I  Fed.  Rep.  3S2. 

Wliere  the  receiiit  given  is  contained  in  a 
book  of  blank  receipts  previously  furnished 
by  the  company  for  the  use  of  the  shipper, 
and  the  written  portions  of  the  recei[)t  were 
in  the  shipper's  handwriting,  it  will  be  pre- 
sumed that  its  contents  were  known  to  him, 
and  he  is  presumed  to  have  assented  to  its 
conditions.  Durt^in  v.  American  Exp.  Co., 
{N.  H.)  45  Am.  (S-  Eiifi-.  A\  Cas.  325,  20  Ai/. 
Rep.  32S. 

The  receipt  contained  a  clause  limiting 
the  lial)ility  of  the  company  to  the  risks  of 
carriage  to  the  end  of  its  route.  The  con- 
signor could  not  read,  and  the  agent  read 
the  principal  part  of  the  receipt  to  him,  but 
did  not  read  that  clause.  Held,  that  as  that 
clause  was  expressive  only  tjf  the  company's 
liability  under  the  law,  the  omission  to  read 
it  was  no  fraud  on  the  consignor.  Such  a 
receipt,  like  any  simple  receipt,  may  be  ex- 
plained by  parol  evidence.  Hadd  v.  United 
States  &>  C.  Exp.  Co.,  6  Am.  Jj"  Entf.  A\  Cas. 
443,  52  f  7.  335,  36  Am.  Rep.  757. 
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63.  Limitation  of  liability  by  mere 
iiotice. — Mere  notices  brouglit  home  to 
the  owner  of  the  goods,  by  which  the  car- 
rier seeks  to  avoid  or  limit  his  common  law 
liability,  but  which  are  not  expressly  as- 
sented to,  cannot  be  availed  of  to  defeat  a 
claim  for  loss.     GoU  v.  Dinsmore,  iii  Mass. 

4S- 

A  public  notice  given  by  a  common  car- 
rier, l)rought  home  to  the  knowledge  of  the 
shipijcr,  enters  into  the  contract  of  afTreight- 
nient,  so  far  as  the  carrier  has  the  right  to 
impose  such  terms,  either  by  express  or 
implied  contract,  not,  however,  inconsistent 
with  the  express  contract ;  and  such  notice 
will  be  considered  in  construing  the  con- 
tract when  its  terms  do  not  conflict  with 
the  express  undertaking.  Orndorff  v.  Ad- 
ams Exp.  Co.,  3  Bush  {Ky.)  194. 

A  common  carrier  by  notices  cannot  ex- 
empt himself  from  losses  by  the  malfeas- 
ance, misfeasance,  or  gross  negligence  of 
himself  or  his  servants.  If,  therefore,  he 
or  they  convert  the  goods  to  a  wrong  use, 
or  make  a  wrong  delivery  to  a  pers(jn  not 
entitled  to  them,  or  are  guilty  of  gross  neg- 
ligence in  the  carriage  or  care  of  them,  the 
loss  must  be  borne  by  the  carrier.  Orndorff' 
v.  Adams  Exp.  Co.,  3  Bush  {Ky.)  194. 

In  cases  of  notices,  the  carrier  is  liable 
for  losses  and  injuries  occasioned  not  only 
by  gross  negligence,  but  by  ordinary  negli- 
gence; or,  in  other  words,  the  carrier  is 
hound  to  ordinary  diligence.  Orndorff  v. 
Adams  Exp.  Co.,  3  Bush  (Aj.)  194. 

({■4.  Ett'cct  of  custom  to  limit  lia- 
bility.— The  liability  of  an  express  com- 
pany as  a  common  carrier  cannot  be  limited 
by  a  custom  not  brought  to  the  knowledge 
of  the  party  dealing  with  it.  Little  v. 
Eari^o,  43  Hun  233,  5  N.   V.  S.  R.  462. 

V%Miere  an  express  company  receives  a 
valise  which  is  valued  at  S500,  and  it  turns 
out  that  the  valise  contained  money  which 
was  stolen,  the  company  cannot  avoid  lia- 
bility by  showing  a  custom  of  express  com- 
panies to  ship  money  only  through  the 
money  department,  and  never  to  ship  it  in 
a  valise.  The  liability  of  the  company  at- 
tached when  it  received  the  valise  knowing 
that  it  was  valued  at  SSoo.  'ind  this  liability 
could  not  be  limited  by  custom,  nor  even 
by  a  special  contract.  Texas  Exp.  Co.  v. 
Dupree,  2  Tex.  App.  {Civ.  Cas.)  274. 

(».".  Limitin;;  li.ability  for  iiegll- 
{jeiicc,  jrciierally. — An  express  comjiany 
engaged  in  carrying  for  hire  goods,  parcels, 


and  money  is  a  common  carrier,  and  can- 
not by  contract  relieve  itself  from  liability 
for  its  own  negligence  or  tliat  of  its  ser- 
vants. Bani'  of  Ky.  v.  Adams  Exp.  Co.,  93 
U.  S.  174.— DlSTlNCUlSHiiU  IN  McCarn  v. 
International  &  G.  N.  R.  Co.,  S4  Tex.  352. 
Followed  in  Piioenix  Ins.  Co.  v.  Erie  & 
W.  Transp.  Co.,  10  Biss.  (U.  S.)  iS;  Cape- 
hart  V.  Seaboard  &  R.  R.  Co.,  81  N.  Car.  43S ; 
Eells  V.  St.  Louis,  K.  &  N.  W.  R.  Co.,  52 
Fed.  Rep.  903. — Overland  M.  &•  E.  Co.  v. 
Carroll,  7  Colo.  43,  i  Pac.  Rep.  6S2.  Kirby 
v.  Adams  Exp.  Co.,  2  Mo.  App.  369. 

Though  a  contract  between  an  express 
company  and  a  shipper  be  legally~suflicicnt 
to  restrict  the  liability  of  the  company  as  a 
common  carrier,  yet  it  will  be  liable  for  a 
loss  or  injury  occurring  through  actual 
negligence;  and  it  will  be  chargeable  with 
negligence  unless  it  exercised  the  care  and 
prudence  of  a  prudent  man  in  dealing  with 
his  own  affiairs.  United  States  Exp.  Co.  v. 
Kountze,  8  Wall.  (U,  S.)  342.— Reviewkd  in 
Virginia  &  T.  R.  Co.  v.  Sayers,  26  Gratt. 
(Va.)  328. 

The  printed  receipts  generally  given  and 
used  by  common  carriers,  containing  con- 
ditions limiting  their  liabilities  to  a  certain 
sum,  unless  the  value  of  each  package  is 
named  and  stated  therein,  will  not  exeinjit 
them  from  liability  for  the  value  of  pack- 
ages lost  by  the  negligence  or  fraud  of 
themselves  or  their  agents.  Southern  Exp. 
Co.  V.  Crook,  44  Ala.  46S.  Orndorff  v.  Ad- 
atns  Exp.  Co.,  3  Bush  (Ay.)  194. 

60.  The  New  York  rule,*— Where  a 
carrier,  by  his  contract,  limits  his  liability 
to  a  specified  amount  in  case  the  value  of 
goods  delivered  for  carriage  is  not  stated  by 
the  shipper,  if  goods  of  greater  value  arc  so 
delivered,  sile.ice  on  the  part  of  the  sliii)i/cr 
as  to  the  real  value,  although  there  is  no 
inquiry  by  the  carrier,  and  no  artifice  to  Cf)n- 
ceal  the  va'ue  or  to  deceive,  is  a  legal  fraud, 
which  discharges  the  carrier  from  liability 
for  ordinary  negligence  for  an  amount  ex- 
ceeding the  limitation  of  the  contract. 
Maj^nin  v.  Dinsmore,  70  A".  1'.  410;  revers- 
ing \o  J.  (S-  S.  16. — Distinguished  in 
Ghormley  v.  Dinsmore,  19  J.  &  S.  196. 
Followed  in  Musert/.  Holland,  17  Rlatchf. 
(U.  S.)4I2,  I  Fed.  Rep.  i^z.—Magnin  v. 
Dinsmore,  62  A''.  1'.  35,  50  Ho^v.  Pr.  457; 
reversing  6  J.  &>  S.  248.— Applying  New 
York    C.    R.  Co.   v.    Lockwood,   17    Wall. 

*  See  also /(7j/,  72,  7.'?. 
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(U.  S.)  357.  FoLLOWiNO  Batson  v.  Dono- 
van, J.  ;..  oc  AIJ.  21.— Distinguished  in 
Curtis  V.  Delaware,  L.  &  W.  R.  Co..  74  N.  Y. 
!i6;  Baldwin  v.  Liverpool  &  G.  \V.  Steam- 
shi;)  Co..  74  N.  Y.  125.  30  Am.  Rep.  277. 
Rkkkkred  to  in  Weeks  z/.  New  York,  N.  H. 
&  H.  R.  Co.,  72  N.  Y.  io.—Mi\i;tiin  v.  Dins- 
iiiore,  53  N.  V.  652,  inein.;  reversing  3/.  &^ 
S.  182. 

The  disclosure  of  value,  in  such  case,  is  a 
condition  precedent  to  liability  on  the  part 
of  the  carrier  for  mere  ordinary  net;ligence 
unaccompanied  with  any  misfeasance  or 
wilful  act.  Magnin  v.  Dinsinore,  70  ..V.  Y. 
410;  reversing  \o /.  &~'  S.  16. 

An  omission  upon  the  part  of  the  carrier 
to  make  inquiry  as  to  the  value  is  not  a 
waiver  of  the  limitation  in  the  contract. 
Magnin  v.  Dinsinore,  70  A'.  Y.  410  ;  revers- 
ing 10  J.  &^  S.  16. 

Goods  worth  §1500  were  delivered  to  an 
express  company,  and  a  receipt  given  con- 
taining various  limitations  of  the  carrier's 
liability,  with  one  providing  that  "  if  the 
value  of  the  property  is  not  stated  by  the 
shi|)per,  the  comjiany  should  not  be  liable 
for  a  loss  or  damage  in  a  sum  exceeding 
S50."  No  value  was  stated  by  the  shipper. 
Held,  in  the  absence  of  an  express  stipula- 
tion against  loss  through  negligence,  that 
the  S50  limitation  did  not  apply  to  a  loss 
occurring  through  the  carrier's  negligence. 
Magnin  v.  Dinsinore,  56  A^.  Y.  168 ;  revers- 
ing 46  Hoio.  J'r.  297. — Applying  Steinweg 
V.  Erie  R.  Co.,  43  N.  Y.  123;  Guillaume  v. 
Hamburgh  &  A.  Packet  Co..  42  N.  Y.  212; 
Lamb  v.  Camden  &  A.  R.  &  T.  Co.,  46  N.  Y. 
271 ;  Bostwick  v.  Baltimore  &  O.  R.  Co.,  45 
N.Y.  712;  Westcottz'.  Fargo.  6Lans.  (N.  Y.) 
319.  Distinguishing  Bclger  ta  Dinsmore, 
51  N.  Y.  166;  Steers  7/.  Liverpool,  N.  Y.  & 
P.  Steamship  Co.,  57  N.  Y.  i  ;  Cragin  v. 
New  York  C.  R.  Co.,  51  N.  Y.  61  ;  New- 
stadt  7A  Adams,  5  Duer  (N.  Y.)  43;  Bissell 
v.  New  York  C.  R.  Co.,  25  N.  Y.  442.— Ap- 
proved IN  Hart  V.  Pennsylvania  R.  Co., 
112U.  5.331.  Disapproved  IN  Louisville 
&  N.  R.  Co.  V.  Wynn,  45  Am.  &  Eng.  R. 
Cas.  312,  88  Tenn.  320,  14  S.  W.  Rep.  311. 
Followed  in  Westcott  v.  Fargo,  61  N.  Y. 
542;  Ghormley  V.  Dinsmore,  19  J.  &  S.  (N. 
Y.)  196.  Quoted  in  Nicholas  v.  New  York 
C.  &  H.  R.  R.  Co.,  9  Am.  &  Eng.  R.  Cas. 
103,  89  N.  Y.  370. 

An  express  company  received  goods  to 
be  shipped  by  vessel,  and  gave  a  receipt 
limiting  its  liability  to  loss  or  injury  occur- 


ring through  fraud  or  gross  negligence. 
The  vessel  went  down  while  en  route,  and 
the  goods  were  recovered,  but  d;imaged, 
and  after  being  examined  by  surveyors 
were  sold  at  auction.  There  was  no  prot>f 
of  fraud  or  gross  negligence  up  to  the  time 
of  the  sinking  of  the  vessel.  Held,  that  the 
company  was  only  liable  for  the  amount  that 
the  goods  sold  for,  and  the  freigius  that 
liad  been  advanced,  and  interest;  that  it 
was  not  liable  for  not  forwarding  the  dam- 
aged goods  to  the  place  cf  destination,  it 
appearing  that  the  captain  of  the  vessel  had 
a  right  to  control.  Hersfield  v.  Adams,  ly 
Barb.  (N.  Y.)  S77- 

(>7.  Limitation  of  liability  for  de- 
lay.— An  express  company  is  not  relieved 
from  liability  for  damaires  caused  by  its 
negligent  delay  in  delivering  goods,  by  pro- 
visions in  a  receipt  to  the  effect  that  the 
company  would  not  be  liable  for  a  sum  ex- 
ceeding $50  unless  the  value  of  the  goods 
was  stated,  and  unless  a  claim  for  damages 
was  made  in  writing  within  thirty  days. 
Vroinan  v.  .Itnerican  Merchants'  Union 
Exp.  Co.,  5    r.  (S^  C.  (A'.  ]'.)  22,  2  Hun  512. 

An  express  company  cannot  defend  an 
action  for  a  flelay  in  carrying  goods,  under 
a  provision  in  the  receipt  given  by  it  to  the 
eflect  that  it  should  not  be  liable  for  delays 
beyond  its  control,  where  the  evidence 
shows  that  the  delay  was  caused  by  the  in- 
ability of  the  railroad  employed  by  it  to 
carry  its  freights  as  fast  as  received,  where 
the  express  company  received  the  goods 
with  full  knowledge  of  the  fact  that  the 
railroad  had  been  in  arrears  in  shipping 
freights  for  some  time.  A  mere  temporary 
delay  on  the  part  of  the  railroad  might  be 
an  excuse.  Place  v.  Union  Exp.  Co.,  2  /////. 
(A^.  I'.)  19. 

An  express  company  received  fruit  for 
shipment,  agreeing  to  deliver  it  at  the  place 
of  (icstinati(m  in  twelve  days,  and  in  de- 
fault thereof  that  it  would  pay  five  cents 
per  hundred  pounds  for  each  day  the  goods 
were  delayed.  The  receipt  contained  various 
limitations  of  the  company's  liability,  among 
others  that  it  would  not  be  liable  for  injury 
to  freight  during  transportation  occasioned 
by  weather,  accidental  delays,  or  natural 
tendency  to  decay.  The  goods  were  de- 
layed some  ten  days  beyond  the  stipulated 
time  on  account  of  one  of  the  railroads 
employed  failing  to  carry  its  freights  as  fast 
as  delivered  to  it,  and  the  fruit  was  nearly 
ruined  by  decay  when  delivered.     Held,  that 


tgmm 


590 


EXPRESS   COMPANIES,  G8,  69. 


iH 


^■i 


WMx 


ihe  company  was  liable.      P/ace  v.  Union 
Exp.  Co.,  2  Hilt.  (N.  y.)  19. 

<>8.  AVliuu  stipiilutinii  as  to  notice 
of  claim  will  protect  tlie  carrier.*— 

A  contract  that  an  express  company  would 
not  "  in  any  event  be  liable  for  any  loss  or 
damage  unless  the  claim  therefor  shall  be 
presented  to  them,  in  writing,  at  their  said 
office,  within  thirty  days  after  the  time 
when  said  property  has  or  ought  to  have 
been  delivered,"  is  reasonable  and  proper. 
Weir  V.  Express  Co.,  5  Phila.  {Pa.)  355.— 
Followed  in  Southern  Exp.  Co. ».  Hunni- 
cutt,  54  Miss.  566.  Quoted  IN  Adams  Exp. 
Co.  71.  Reagan,  29  Ind.  21. — Scut/urn  Exp. 
Co.  V.  Hunntcutt,  54  Miss.  566.— FOLLOW- 
ING United  States  Exp.  Co.  v.  Harris,  51 
Ind.  127;  Weir  v.  Express  Co.,  5  Phila. 
(Pa.)  355.  Not  following  Southern  Exp. 
Co.  7/.  Caperton,  44  Ala.  101. —  Unifid  States 
Exp.  Co.  V.  Harris,  51  Iiui.  127.— DisTiN- 
GULSHED  IN  Adanis  Exp.  Co.  v.  Harris,  40 
Am.  &  Eng.  R.  Cas.  151,  120  Ind.  73,  21 
N.  E.  Rep.  340.  Followed  in  Southern 
Exp.  Co.  V.  Hunnicutt,  54  Miss.  566.  Re- 
viewed IN  Missouri  Pac.  R.  Co.  v.  Harris, 
28  Am.  &  Eng.  R.  Cas.  107,  67  Tex.  166. 

So  an  agreement  is  v;ilid  which  requires 
the  shipper  of  a  small  package  to  give  notice 
of  a  claim  for  loss  or  damage  within  ninety 
days  from  delivery  to  the  company,  where 
the  usual  time  between  the  place  of  ship- 
ment and  delivery  is  but  a  single  day. 
Southern  Exp.  Co.  v.  Calchvell.  21  Wall. 
(U.  5.)  264. — Followed  in  Rice  v.  Kansas 
Pac.  R.  Co.,  63  Mo.  314.  Quoted  in  Colesi/. 
Louisville,  E.  &  St.  L.  iCCo..  41  111.  App. 
607.  Reviewed  in  Muser  v.  Holland,  17 
Blatchf.  (U.  S.)  412.  I  Fed.  Rep.  382  ;  Hart- 
well  V.  Northern  Pac.  Exp.  Co.,  37  Am.  & 
Eng.  R.  Cas.  635,  5  Dak.  463,  3  L.  R.  A.  342, 
41  N.  W.  Rep.  732 ;  Missouri  Pac.  R.  Co. 
V.  Harris,  28  Am.  &  Eng.  R.  Cas.  107.  67 
Tex.  166. 

Reasonable  time  within  which  the  ship- 
per is  required  to  give  notice  to  the  express 
company  of  his  claim,  is  such  time  as  would 
be  ample  to  ascertain  the  non-delivery  of 
the  parcel  at  the  place  of  destination,  de- 
pending on  the  distance  and  facilities  of 
communication.  Southern  Exp.  Co.v.  Hun- 
nicutt, 54  UTiss.  566. 

Wliere  the  receipt  or  bill  of  lading  given 
by   an  express  company   provides  that,  in 

*  Limitation  of  time  within  which  claim  must 
be  presented,  see  noies,  16  Am.  &  Eng.  R.  Cas. 
260  ;  32  /,/.  546. 


case  of  loss,  proof  shall  be  made  within  a 
limited  lime  and  in  a  particular  manner,  if 
notice  of  loss  is  given  within  the  time  lim- 
ited and  no  objection  is  made  to  its  suffi- 
ciency, but  the  objection  to  payment  is  put 
by  the  company  upon  other  grounds,  all 
defects  in  sucli  notice  will  be  regarded  as 
waived.  Merrill  v.  American  Exp.  Co.,  62 
N.H.  514. 

An  express  company  is  not  liable  as  a 
carrier  for  loss  resulting  from  such  causes 
as  the  act  of  God,  the  public  enemy,  mobs 
or  riots,  unless  it  expressly  insures  against 
such  loss.  Therefore  the  company  is  not 
entitled  to  any  notice  whatever  of  such  a 
loss.  Soiitltern  Exp.  Co.  v.  Glenn,  16  Lea 
{Tenn.)  472,  i  S.   W.  Rep.  102. 

But  the  company,  being  liable  for  loss  oc- 
curring from  any  other  cause  than  the  above, 
is  entitled  to  notice  of  the  loss  within  thirty 
days  after  the  shipment,  so  that  the  goods 
may  be  traced  by  it.  Southern  Exp.  Co.  v. 
Glenn,  16  Lea  (Tcnn.)  472,  i  S.  W.  Kep.  102. 
C{>.  When  breach  of  .such  stipula- 
tion will  not  bar  recovery.— Lender 
the  provision  of  Dak.  Civ.  Code,  S§  1261, 
1262,  that  a  common  carrier  cannot  limit 
his  liability  by  general  notice,  but  may  limit 
it  by  special  contract,  and  that  a  consignor 
or  consignee  by  accepting  a  bill  of  lading 
with  a  knowledge  of  its  terms  assents  to 
the  rate  of  hire,  the  time,  place,  and  manner 
of  delivery  therein,  but  his  assent  to  any 
other  modification  of  the  carrier's  liability 
can  only  be  manifested  by  his  signature  to 
the  same,  a  consignee  is  not  bound  i)y  a 
condition  in  a  receipt  given  by  an  exj)rc?3 
company  to  the  effect  that  the  corni.any 
will  not  be  liable  for  loss  or  damage  unless 
claim  thereof  be  presented  within  a  speci- 
fied time,  when  such  receipt  has  not  been 
signed  by  the  consignee  or  any  one  acting 
for  him,  Hartwell  v.  Northern  Vac.  Exp. 
Co.,  37  Am.  <5-  Eng.  R.  Cas.  635.  5  Dak. 
463.  4«  A'.  W.  Rep.  712,  3  L.  R.  A.  342.— 
Quoting  Southern  Exp.  Co.  v.  Caldwell,  21 
Wall.  (U.  S.)  266.  Reviewing  Rissell  v. 
New  York  C.  R.  Co.,  25  N.  Y,  442.— Dis- 
tinguished IN  Hazel  V.  Chicago,  M.  &  St. 
P.  R.  Co.,  82  Iowa  477. 

A  stipulation  in  a  receipt  given  by  a 
common  carrier  that  it  should  not  be  liable 
for  loss  of  a  package  of  money  unless  a 
claim  for  the  loss  was  made  within  thirty 
days  from  the  date  of  the  receipt  is  unrea- 
sonable, and  tends  to  fraud,  and  is  in- 
operative.   Southern  Exp.  Co.  v.  Cnpcrton, 
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44  Ala.  loi.  —  Not  followed  in  South- 
ern Exp.  Co.  V.  Hunnicutt,  54  Miss.  566. 
Quoted  in  Missouri  Pac.  R.  Co.  v.  Harris, 
28  Am.  &  Eng.  R.  Cas.  107,  67  Tex.  166. 
Reconciled  in  Goggin  v.  Kansas  Pac.  R. 
Co.,  12  Kan.  416. 

A  provision  in  a  carrier's  receipt  requir- 
ing the  shipper  to  give  notice  of  a  claim  for 
loss  or  damage  "  within  thirty  days  from  the 
accruing  of  the  cause  of  action  "  is  not  a 
condition  precedent  to  the  plaintiff's  right 
of  recovery,  but  is  in  the  nature  of  a  limita- 
tion ;  and  to  be  available  as  a  defense  must 
be  specially  pleaded  in  the  company's  an- 
swer. Wcstcott  V.  Fargo,  61  A^.  Y.  542; 
affirming  63  Ilarb.  2,\<),  6  Laiis  "'9. — Fol- 
lowing Belger  7/.  Dinsmore,  51  N.  Y.  166; 
Steers  v.  Liverpool,  N.  Y.  &  P.  Steamship 
Co.,  57  N.  Y.  I  ;  Magnin  v.  Dinsmore,  56  N. 
Y.  168.— Reviewed  in  Missouri  Pac.  R. 
Co.  V.  Harris,  28  Am.  &  Eng.  R.  Cas.  107, 
67  Tex.  i66. 

A  stipulation  that  an  express  company 
shall  not  be  liable  for  money  lost  by  its 
default  unless  claim  therefor  is  made  in 
writing,  at  its  ofTice,  within  thirty  days  after 
its  delivery  to  the  company,  is  reasonable 
and  valid;  but  wiiere  the  failure  to  make 
the  claim  as  required  by  such  stipulation 
occurs  without  fault  or  negligence  of  the 
parties  entitled  to  the  money,  then  such 
failure  will  be  excused,  and  will  not  prevent 
a  recovery  for  the  loss.  Glenn  v.  Southern 
Exp.  Co.,  35  Am.  &>  Eng.  R.  Cas.  627,  86 
Tenn.  594,  8  S.   IF.  Rep.  152. 

Where  a  package  was  shipped  from  C,  in 
Indiana,  to  S.,  in  Georgia,  during  the  war, 
when  transportation  was  much  interrupted,  a 
condition  that  the  carrier  should  not  be  lia- 
ble for  any  loss  unless  a  claim  therefor  was 
presented  within  thirty  days  after  the  ship- 
ment at  C,  was  void.  Adams  Exp.  Co.  v. 
Reagan,  29  Ind.  21. — Quoting  Weir  v. 
Express  Co.,  5  Phila.  (Pa.)  355. 

A  claim  for  damages  based  upon  a  subse- 
quent contract  for  the  return  of  the  goods, 
and  not  upon  the  original  contract  of  ship- 
ment, is  not  affected  by  a  clause  in  the  lat- 
ter contract  requiring  claims  arising  from  it 
to  be  made  in  writing  within  sixty  days 
from  its  date.  Green  v.  Pacific  Exp.  Co.,  37 
Mo.  App.  537. 

A  condition  annexed  to  a  receipt  given 
by  an  express  company  upon  receiving  a 
draft,  that  it  should  not  be  liable  for  any 
loss  or  damage  unless  a  claim  should  be  as- 
serted within  ninety  days,  does  not  limit  the 


company's  liability  for  neglect  or  refusal  to 
pay  to  the  plaintiffs  the  money  received  for 
them.  Bardiucll  V.  American  Exp.  Co.,  35 
Minn.  344,  28  X.  W.  Rep.  925. 

A  condition  in  an  express  receipt  that 
the  company  shall  in  no  case  be  liable  for 
loss  or  damage  unless  the  claim  thereof 
shall  be  presented  in  writing  within  ninety 
days  after  date  of  receipt,  is  waived  by  the 
company  in  not  exacting  a  compliance 
therewith.  Bennett  \.  Northern  Pac.  Exp. 
Co.,  12  Or  eg.  49,  6  Pac.  Rep.  160. 

A  provision  in  a  receipt  given  by  an  ex- 
press company  for  goods  shipped,  to  the  ef- 
fect that  it  is  not  "to  be  held  liable  for  any 
loss  or  damage  whatever  unless  claim  be 
made  therefor  within  ninety  days  from  the 
delivery  to  it,"  is  not  a  limitation  of  the  lia- 
bility of  the  company  when  sued  for  the 
non-delivery  of  the  goods.  Porter  v.  South- 
ern Exp.  Co.,  4  So.  Car.  135. 

70.  Si>»Mrlal  contracts  limiting  lia- 
bility, }>eiicrally.— The  liabilities  of  coni- 
mor  carriers  may  be  reasonably  limited  by 
special  contract,  but  public  policy  will  not 
permit  them,  even  by  special  contract,  to  be 
exempted  from  damages  for  losses  occa- 
sioned by  the  negligence  or  misfeasance  of 
themselves  or  their  servants.  Southern 
Exp.  Co.  V.  Crook,  44  Ala.  468. 

While  it  is  true  as  a  general  proposition 
that  where  one  party  executes  a  contract 
and  the  other  accepts  it,  both  are  bound 
thereby,  yet  in  an  action  against  an  express 
company  for  loss  of  goods  such  special 
agreement  only  relieves  the  company  from 
extraordinary  care  and  diligence,  and  the 
instruction  should  not  be  given  to  the  jury 
without  such  qualification.  Southern  Exp. 
Co.  v.  Newhy,  36  Ga.  635.  —  Following 
Berry  v.  Cooper,  28  Ga.  543. 

Where  an  express  company  is  sued  for 
a  failure  to  safely  carry  and  deliver  a  pack- 
age of  money,  a  plea  filed  by  it  setting  up  a 
contract  limiting  its  liability  is  not  sus- 
tained by  proof,  which  fails  to  show  that  the 
limitations  were  known  or  assented  to  by 
the  plaintiff.  Adams  Exp.  Co.  v.  King,  3 
///.  App.  316. 

If  the  common  carrier  may  limit  his  lia- 
bility by  an  express  contract,  the  limitation 
must  be  reasonable  in  itself,  and  not  such 
as  to  operate  as  a  snare  or  fraud  upon  the 
public.  Adams  Exp.  Co.  v.  Reagan,  29  Ind. 
21. — Reconciled  in  Goggin?'.  Kansas  Pac. 
R.  Co.,  12  Kan.  416. 

Where  a    plaintiff    sends    an    order  for 
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goods  to  a  dealer  and  directs  him  to  ship 
them  by  a  certain  express  line,  the  dealer 
has  authority  to  mai<e  a  contract  limiting 
the  liability  of  the  express  company,  so  as 
to  bind  the  plaintilT.  Moriarty  v.  Ham- 
(ten's  Exp.  Co.,  I  Daly  {^\  Y.)  227.  Levy 
V.  Soutlicrn  Exp.  Co.,  4  So.  Car.  234. 

It  would  virtually  destroy  the  utility  of 
the  express  business  to  hold  that  when  the 
goods  are  delivered,  the  carrier  who  chooses 
to  limit  his  responsibility,  should  be  com- 
pelled to  stop  and  examine  the  authority 
of  the  person  ])resenting  the  goods,  to 
make  the  contract.  JSIeycr  v.  Harndcn's 
Exp.  Co.,  24  Ilo7u.  /';-.  (iV.   }'.)  290. 

Where  the  shi[)per  himself  fills  up  a  re- 
ceipt, and  presents  it  to  an  express  com- 
pany to  be  signed,  which  provides  that  the 
company  is  not  to  be  held  liable  for  any 
loss  or  damage  by  fire,  it  is  not  liable  where 
the  goods  shipped  are  burned,  without 
f;mlt  or  neglect  on  its  part,  while  in  tran- 
situ.    Falkenan  v.  Fargo,  44  How.  Pr.  (X. 

y.)  325- 

71.  Keceipt  when  deemed  11  special 
coiitrsict. — A  common  carrier  is  bound  to 
carry  all  articles  within  the  line  of  his  busi- 
ness upon  the  terms  and  conditions  im- 
posed by  law,  if  the  shipper  shall  so  demand. 
He  has  a  right,  however,  to  charge  in  pro- 
portion to  the  risk  assumed  by  him.  But 
when  he  has  undertaken  to  carry  at  a  less 
rate  than  he  would  have  a  right  to  charge, 
and  would  charge  if  he  undertook  to  carry 
only  upon  the  conditions  imposed  by  law, 
and  has  by  his  receipt,  delivered  to  the 
shipper,  stipulated  for  a  reasonable  limita- 
tion of  his  responsibility,  and  the  shipper 
has  accepted  the  receipt  without  objection, 
the  Ir'ttf-  is  -'.s  much  bound  by  the  contr.'ict 
I  .  (ir;  as  P.riy   other  party   would   be. 

B    . .  ■> .  --'.  Adams  Exp.  Co.,  i    Flipp. 

',  'v  '  J.  :,rii-:,per  of  goods  who  has  been 
\,..:w.  '  A .  li  blank  receipts  fills  up  one 
ready  lo.  cl.c  signature  of  the  company's 
agent,  and  presents  it  at  the  office  with  the 
goods,  where  it  is  signed  by  the  agent  and 
returned,  it  constitutes  a  special  contract 
between  the  parties,  including  all  the  provi- 
sions therein  contained  relating  to  the  man- 
ner of  shipment  and  the  limitations  of  the 
carrier's  liability,  and  the  shipper  cannot 
plead  ignorance  of  its  terms.  Falkenan  v. 
Farj^o.  44  How.  Pr.  {N.  V.)  325.— FOLLOW- 
ING Breese  v.  United  States  Tel.  Co.,  45 
Barb.  (N.  Y.)  274. 


An  express  company,  on  receiving  fruit 
for  transportation,  gave  a  leceiju  stating 
that  it  would  be  carried  only  at  the  owner's 
risk,  and  that  the  carrier  would  not  be  liable 
for  injuries  occasioned  "  by  the  weather,  ac- 
cidental delays,  or  natural  tendency  to  de- 
cay." Held,  that  if  such  conditions  were 
known  to  the  shipper  it  constituted  a  con- 
tract, and  would  release  the  company  from 
such  injuries,  if  they  did  not  occur  through 
its  negligence.  Giles  v.  Fargo,  17  A'.  Y. 
Supp.  476.— Reviewino  Falkenaut/.  Fargo, 
3  J.  &  S.  332. 

712.  Liinitittion  ol'iunoiint  recover- 
able, when  valid  and  binding-  on 
shipper.*— (I)  In  general.  —  An  express 
company  has  the  right  to  demand  from  a 
coi!Signor  such  information  as  will  enable  it 
to  decide  on  the  proper  compensation  to 
charge  for  the  risk,  and  the  degree  of  care 
to  bestow  in  discharging  its  trust;  and  a 
limitation  of  its  liability  not  to  exceed  $50 
unless  the  value  of  the  goods  forwarded  is 
truly  stated,  if  brought  to  the  knowledge  of 
the  consignor,  is  reasonable  and  consistent 
with  public  policy.  Opficnheiincy  v.  United 
States  Exp.  Co.,  69  ///.  62.  —  Quoting 
Orange  County  Bank  7'.  Brown,  9  Wend. 
(N.  Y.)  115. — DlSTlNGUISHKl)  IN  luie  &  W. 
Transp.  Co.  7>.  Dater,  91  111.  195.  Ex- 
plained IN  Boscowiiz  7'.  Adams  Exp.  Co., 
93  111.  523.— 1;<?//  V.  Adams  Exp.  Co.,  lilac- 
Art  h.  &•  M.  {D.  C.)  124.  na/lt>n  v.  Earle, 
17  y?.  /.  441,  22  Atl.  Kep.  1 1 13.— AlTROViNG 
New  York  C.  K.  Co.  v.  Lockwood,  17  Wall. 
(U.  S.)  357;  Hooper  v.  Wells,  27  Cal.  11  ; 
Christenson  7k  American  Exp.  Co.,  15  Minn. 
270;  Bank  of  Ky.  v.  Adams  Exp.  Co.,  93  U. 
S.  174;  Kirby  v.  Adams  Exp.  Co.,  2  Mo. 
App.  369.  Not  following  American  Exp. 
Co.  V.  Sands,  55  Pa.  St.  140;  Grogan  7'. 
Adams  Exp.  Co.,  114  Pa.  St.  523,  7  Atl. 
Rep.  134. 

But  a  condition  of  this  character  which 
seeks  to  cover  the  negligence  of  the  carrier 
is  void.  Gait  v.  Adams  Exp.  Co.,  Mac- 
Arth.&-  M.  {D.  C.)  124. 

It  is  only  when  an  actual  loss  is  shown, 
that  a  plaintilT,  under  such  a  contract,  is 
bound  to  prove  that  the  fraud  or  gross 
negligence  of  the  carrier  caused  the  loss. 
When  the  contract  limits  the  liability  to  $150 
unless  the  nature  and  value  of  the  property 
are  disclosed  when  delivered,  to  the  carrier, 
the  plaintiff,  prima  facie,  cannot  recover 

*  See  also  ante,  06. 
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beyond  that  sum,  though  the  property  is 
clearly  proved  to  be  worth  more.  New- 
stailt  V.  Adams,  5  Diier  {N.  Y.)  43.— Dis- 
TINGUISHED  IN  Magnin  v.  Dinsmore,  56 
N.  Y.  168. 

Where  the  shipper  accepts  carriage  upon 
the  terms  of  a  limited  liability,  silence  is 
the  same  as  an  assertion  of  little  value,  and 
tlie  carrier  is  not  only  thereby  deprived  of 
his  adequate  reward,  but  is  misled  as  to  the 
degree  of  care  and  security  which  he  should 
provide.  Magnin  v.  Diiisiitore,  62  A'.  1'.  35, 
50  I/oTO.  Pr.  457 ;  reversing  6  J.  &^  S.  248. 
Belgtr  V.  Dinsmore,  51  A'.  ]'.  166,  10  Am. 
Kep.  575;  reversing  51  Barb.  69,  34  How. 
Pr.  421.  Ballon  v.  Earle,  48  Am.  &*  Eng, 
R.  Cas.  31,  17  A'.  /.  441,  22  Ail.  Rep.  U13. 

Where  a  shipper  fills  up  a  blank  receipt 
containing  a  provision  that  the  company's 
liability  shall  be  limited  to  $50  unless  the 
value  of  the  articles  shipped  is  expressed, 
and  presents  it  with  the  goods,  which  is 
signed  by  the  company's  agent  and  returned, 
he  is  bound  thereby,  where  the  evidence 
shows  that  he  was  a  frequent  shipper,  and 
familiar  with  the  custom  of  the  company 
only  to  make  shipments  v.'ith  such  provi- 
sion in  the  receipts.  G/tortnley  w.  Dinsmore, 
21  /.  <3^.S*.  (A'.  V.)  36.— Following  Hart 
V.  Pennsylvania  R.  Co.,  112  U.  S.  331. 
Quoting  Magnin  v.  Dinsmore,  6  J.  &  S. 
248,  62  N.  Y.  35,  70  N.  Y.  410. 

Where  goods  are  delivered  to  an  e.xpress 
company  to  be  carried  beyond  its  line,  and 
a  special  contract  is  entered  into,  limiting 
its  liability  to  S50  unless  a  greater  value  be 
specified,  a  second  company  accepting  and 
carrying  the  goods  is  entitled  to  the  benefit 
of  the  limitation  given  to  the  first,  on  the 
principle  that  the  first  company  was  the 
agent  of  the  shipper  in  deliveringthe  goods 
to  the  second  company,  and  was  therefore 
authorized  to  make  a  contract  containing 
special  terms  of  shipment.  Levy  v.  South- 
ern Exp.  Co.,  4  So.  Car.  234.— Following 
York  Mfg.  Co.  v.  Illinois  C.  R.  Co.,  3  Wall. 
(U.  S.)  107. 

(2)  Illustrations. — A  railroad  passenger  on 
arrival  at  his  destination  delivered  his  bag- 
gage check  to  a  local  expressman  to  enable 
him  to  take  up  his  baggage  from  the  railroad 
and  carry  it  to  his  residence.  The  express- 
man gave  in  return  a  paper  which  contained, 
among  other  things,  a  printed  statement 
that  he  would  not  become  "  liable  for  mer- 
chandise or  jewelry  contained  in  baggage 
received  upon  baggage  checks,  nor  for  loss 
5  D.  R.  D.— 38. 


by  fire,  nor  for  any  amount  exceeding  §100 
upon  any  article,  unless  specially  agreed  for 
in  writing  on  this  check  receipt,  and  the 
extra  risk  paid  for,"  with  a  further  statement 
that  the  owner  thereby  agreed  that  tlie  ex- 
pressman should  only  be  liable  as  therein 
stated.  Held,  tliat  the  owner  was  bound  by 
the  notice  whether  he  read  it  or  not.  Hop- 
kins V.  Westfott,  6  Blatchf.  {U.  S)  64.— 
Quoting  Brooke  t-.  Pick\virk,4  Bing.  218; 
Hawkins  v.  Hoffman.  ^1  Mill  (N.  Y.)  5S6; 
Orange  County  Banket/.  Brown,  9  Wend. 
(N.  Y.)  115.— Approved  in  Hart  v.  Penn- 
sylvania R.  Co.,  112  U.  S.  331.  Disap- 
proved IN  Blossom  V.  Dodd,  43  N.  Y.  264. 
Followed  in  Muserx/.  Holland,  17  Blatchf. 
(U.  S.)  412,  I  Fed.  Rep.  382.— J//««- v.  Hol- 
land, 17  Blatchf.  {U.  S.)  412,  I  Fed.  Rep. 
382.  —  Following  Hopkins  v.  Westcott, 
6  Blatchf.  64;  Belger  z/.  Dinsmore,  51  N.  Y. 
166 ;  Magnin  v.  Dinsmore,  62  N.  Y.  35,  70 
N.  Y.  410 ;  Kirkland  v.  Dinsmore.  62  N.  Y. 
171.  Reviewing  Southern  Exp.  Co.  v. 
Caldwell,  21  Wall.  (U.  S.)  264.— Approved 
IN  Hart  z/.  Pennsylvania  R.  Co.,  112  U.  S. 
331. — Adams  Exp.  Co.  v,  Boslcoiuitz.  16  Am. 
&*  Eng.  R.  Cas.  102,  107  ///.  660.  Kallinan 
V.  United  States  Exp.  Co.,  3  Kan.  205. 
— Commented  on  .and  distinguished  in 
Pacific  Exp.  Co.  v.  Fcjley,  46  Kan.  457,  26 
Pac.  Rep.  665. — Durgin  v.  American  Exp. 
Co.,  {N.  H.)  45  Am.  &-Eng.  R.  Cas.  325,  20 
All.  Rep.  328.  Keiuburger  v.  Howard,  6 
Phila.  (Pa.)  174.— Approved  in  Hart  v. 
Pennsylvania  R.  Co.,  112  (J.  S.  331. 

Plaintiflf  shipped  goods  by  express  and 
took  a  receipt  containing  printed  conditions 
providing  that  in  no  case  "shall  the  holder 
hereof  demand  beyond  $50,  at  which  the  arti- 
cle forwarded  is  hereby  valued,  unless  other- 
wise herein  expressed,  or  unless  specially 
insured,  and  so  specified  in  this  recci[)t." 
Held,  that  this  constituted  a  special  contract, 
and  the  liability  of  the  company  was  limited 
to  the  S50,  though  the  actual  value  of  the 
package  was  $675.  Breltme  v.  Dinsmore,  25 
Md.  328.— Distinguished  in  Louisville  & 
N.  R.  Co.  V.  Wynn,  45  Am.  &  Eng.  R.  Cas. 
312,  88  Tenn.  320,  14  S.  W.  Rep.  311. 

78.  When  8I10I1  liiuitntion  Avill  not 
bind  the  shipper.— A  common  carrier 
cannot  limit  his  liability  for  the  loss  of  goods 
by  a  stipulation  in  a  printed  receipt  that  he 
will  not  be  liable  beyond  a  specified  sum. 
Southern  Exp.  Co.  v.  Armstead,  50  Ala.  350. 
—Quoting  Michigan  C.  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.,  16  Wall.  (U.  S.)  318. 
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Where  an  express  company  receives  a 
package  of  gold  with  full  knowledge  of  its 
character  and  contents,  it  becomes  liable 
for  the  full  value  of  the  package,  even 
though  it  gives  a  receipt  treating  it  as  an 
ordinary  package  valued  at  S50.  When  the 
company  was  informed  of  the  contents  of 
the  package  it  should  have  given  a  receipt 
for  the  full  amount,  and  not  attempted  to 
limit  its  liability  to  a  smaller  value.  So 
where  the  owner  sues  for  a  loss  he  is  not 
concluded  by  the  receipt,  but  may  show  the 
contents  of  the  package  and  recover  its  full 
value.  Keniber  v.  Southern  Exp.  Co.,  22  La. 
Ann.  158. 

Such  a  stipulation  will  not  relieve  the 
company  from  liability  for  the  full  value  of 
the  goods  if  lost  through  its  fault,  and  a 
presumption  of  negligence  arises  from  the 
mere  fact  of  loss.  Kirby  v.  Adams  Exp. 
Co.,  2  Mo.  App.  369.  Weatcott  v.  Fargo,  61 
N,  V.  542 ;  ajjirviing  63  Barb.  349,  6  Lans. 

3>9- 

This  rule  applies  though  the  shipper,  on 
demand  by  the  carrier,  refused  to  state  the 
value,  and  though  a  larger  charge  would 
have  been  made  for  its  carriage  and  it 
would  have  been  differently  carried  than 
was  done  if  such  value  had  been  disclosed. 
Conover  v.  Pacific  Exp.  Co.,  40  Mo.  App.  31. 

Such  stipulation  does  not  release  the 
common  carrier,  unless  it  appears  that  the 
shipper  knew  of,  and  assented  to,  the  limi- 
tation. Adams  Exp.  Co.  v.  Stettaners,  61 
///.  184.    Fibel  v.  Livingston,  64  Barb.  {N. 

Y.)  179- 

And  his  omission  to  read  the  receipt  is 
not  per  se  negligence,  and  he  is  not,  as  a 
matter  of  law,  bound  by  its  terms.  Gross- 
man V.  Dodd,  43  A^.  Y.  S.  R,  375,  63  Fun 
324,  17  A^.  Y.  Supp.  855. 

The  question  whether,  in  a  particular 
case,  a  party  receiving  such  a  receipt  ac- 
cepted it  with  notice  of  its  contents,  or  with 
notice  that  it  contained  the  terms  of  a  spe- 
cial contract,  so  as  to  require  him  to  ac- 
quaint himself  with  its  contents,  is  one  to 
be  determined  by  the  jury ;  and  no  contract 
arises,  as  a  matter  of  law,  upon  the  accept- 
ance of  the  receipt.  Grossman  v.  Dodd,  43 
A^.  Y.  S.  R.  375,  63  Hun  324,  17  A'.  Y.  Supp. 
855. 

And  it  is  competent  to  prove  by  the  agent 
of  the  consignor  that  he  did  not  read  or 
understand  and  did  not  accept  the  condition 
limiting  the  liability  of  the  carrier.  Adams 
Exp.  Co.  V.  Nock,  2  Duv.  {Ky.)  562.— Dis- 


tinguished IN  Mulierz/.  C  ncinnati,  H.  & 
D.  R.  Co.,  2  Cin.  Super.  Ct.  280.  Fol- 
lowed IN  Adams  Exp.  Ce.  v.  Loeb,  7  Bush 
(Ky.)  499. 

Where  a  trunk  containing  money  and 
jewelry  to  the  amount  of  $350  was  delivered 
to  an  express  company  without  notice  of 
the  contents  or  value,  and  the  receipt  con- 
tained stipulations  that  the  company  would 
be  liable  for  loss  or  damage  to  goods  only 
when  specially  insured  by  the  terms  of  the 
receipt,  and  in  no  case  for  more  than  $50, 
unless  a  greater  value  be  specified — field, 
that  it  was  not  error  to  refuse  to  charge  the 
jury,  as  matter  of  law,  that  the  company 
had  the  right  to  assume  that  the  trunk  did 
not  contain  articles  of  special  value,  and  for 
such  articles  they  were  not  then  liable,  nor 
for  any  injury  to  the  trunk  beyond  S50. 
Levy  v.  Southern  Exp.  Co.,  4  So.  Car.  234. 

74.  Con.striivtiou  of  coiitract.s  lim- 
iting aiiioiiiit  of  recovery.— Hales  of 
cotton  are  not  "  packages  "  within  the  mean- 
ing of  a  provision  of  an  express  receipt 
providing  that  the  liability  of  the  company 
for  loss  or  damage  shall  be  limited  to  S50 
"  to  each  package  "  unless  its  value  be  ex- 
pressed. The  term  "  package  "  must  be  held 
to  include  small  parcels  or  bundles,  the  ap- 
pearance of  which  could  give  the  carrier  no 
adequate  knowledge  as  to  their  value;  but 
there  could  be  no  deception  practised  on  the 
carrier  as  to  the  value  of  a  bale  of  cotton,  as 
what  it  is,  and  its  market  value,  must  be  as 
well  known  to  the  carrier  as  to  the  shipper. 
Southern  Exp.  Co.  v.  Crook,  44  A/a.  468. 

The  defendant  company  received  at  New 
York,  for  transportation  to  plaintifis  at  St. 
Louis,  one  package  containing  three  gross 
or  cases  of  "  Shallenberger's  pills,"  worth 
$113.50  per  gross.  The  receipt  or  bill  of 
lading  contained  a  clause  that  the  holder 
should  not  demand  more  than  $50  for  any 
lessor  damage,  at  which  "the  article  for- 
warded "  is  valued,  and  which  shall  con- 
stitute the  limit  of  the  liability  of  the  com- 
pany. The  three  cases  were  severally  ad- 
dressed to  plaintiffs,  and  were  then  wrapped 
up  with  a  paper  cover,  in  a  single  package 
similarly  addressed.  Only  one  of  the  cases 
reached  plaintiffs.  An  action  was  brought 
to  recover  for  the  loss.  Held,  that  *'  the 
article  forwarded  "  was  the  single  package, 
and  that  plaintiffs  were  not  entitled  to  re- 
cover $50  upon  each  of  the  missing  cases. 
Wcizell  v.  Dinsmore,  54  A^.  Y.  496 ;  revers- 
ing 4  Daly  193. 
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6.  Connecting  Lines. 

75.  In  general.— Where  two  express 
companies  are  running  over  one  continuous 
route  as  common  carriers,  dividing  profits, 
and  employing  one  messenger,  who  remains 
in  charge  of  the  goods  during  the  entire 
route,  and  who,  by  agreement  between  the 
companies,  is  considered  the  agent  of  one 
up  to  a  ccrtaint  point  on  the  route,  and  as 
the  agent  of  the  other  thence  to  the  end, 
they  cannot  relieve  themselves  of  their 
responsibility  as  common  carriers  by  giving 
to  the  shipper  a  receipt  'such  as  was  given 
in  this  case,  and,  in  case  ol  loss,  claiming 
that  the  messenger  ceased  to  be  the  re- 
ceiving company's  agent  before  the  goods 
arrived  at  the  end  of  his  route.  It  is  ques- 
tioned whether,  under  the  circumstances  of 
this  case,  the  second  company  was  "  an- 
other company,"  within  the  meaning  of  the 
receipt.  Schtitterv.  Adams  Exp.  Co.,^Mo. 
App.  316. 

Plaintifl  delivered  a  bag  of  gold  dust  to 
an  expressman  to  be  carried  to  a  United 
States  mint  at  a  point  beyond  the  receiving 
company's  line.  The  dust  was  duly  car- 
ried over  the  two  lines,  and  delivered  to  the 
mint;  but  after  the  money  was  coined,  the 
agent  of  the  company  delivering  it  to  the 
mint  received  back  the  money  to  be  carried 
to  the  plaintiff,  but  it  was  never  delivered. 
Held,  that  in  the  absence  of  any  instructions 
to  return  the  money,  neither  company  had 
any  authority  to  receive  it,  and  that  the 
agent  in  receiving  it  exceeded  his  authority, 
and  was  therefore  personally  liable  for  the 
value  of  the  coin.  Tuite  v.  Wakelee,  19  Cal. 
692. 

76.  When  initial  carrier's  liability 
ends  with  his  own  route.— In  the  ab- 
sence of  special  contract,  a  common  car- 
rier receiving  a  parcel  marked  to  a  point 
beyond  its  route,  but  having  no  special 
business  relationship  with  the  carrier  on 
the  connecting  line,  is  responsible,  as  such 
carrier,  only  for  safe  and  seasonab'e  delivery 
at  the  end  of  its  own  route  to  the  carrier 
next  in  the  line  of  transportation.  Hadd  v. 
United  States  6-  C.  Exp.  Co.,  6  Am.  &•  Ettg. 
R.  Cas.  443,  52  Vt.  335.  36  Am.  Rep.  7S7-~ 
Criticising  King  v.  Woodbridge.  34  Vt. 
565.  Quoting  and  distinguishing  Morse 
V.  Brainard,  41  Vt.  $so.—Coates  v.  l/nited 
States  Exp.  Co.,  45  Mo.  238. 

A  carrier  who  receives  goods  as  a  carrier, 
and  not  as  a  forwarder,  and  forwards  them 


to  their  destination  from  the  end  of  his  line, 
in  the  exercise  of  a  sound  discretion,  cannot 
be  held  responsible  for  want  of  notice  of  his 
action  to  the  owner  or  consignor.  Cramer 
V.  American  Merchants'  Union  Exp.  Co.,  56 
Mo.  524. 

A  common  carrier  receipted  for  goods 
marked  to  a  point  beyond  its  line,  to  be 
carried  to  the  end  of  us  line,  and  there 
delivered  to  another  carrier  named,  which 
was  found  not  to  exist.  At  the  end  of  the 
first  carrier's  line  the  goods  were  forwarded 
by  a  first-class  steamer,  which  sank  with 
the  goods  on  board.  Held,  in  an  action 
against  the  first  carrier,  that  after  the  goods 
reached  the  end  of  its  own  line  it  only 
acted  as  a  forwarding  agent,  and  having 
forwarded  them  in  the  exercise  of  a  sound 
discretion,  it  was  not  liable  for  the  loss. 
Cramer  v.  American  Merchants'  Union  Exp. 
Co.,  56  Mo.  524.— Followed  in  Gashweiler 
V.  Wabash,  St.  L.  &  P.  R.  Co.,  25  Am.  & 
Eng.  R.  Cas.  403,  83  Mo.  112,  53  Am.  Rep, 
11%.— Reed  V.  United  States  Exp.  Co.,  48  N. 
V.  462,  8  Am.  Rep.  561.— Distinguishing 
Weed  V.  Saratoga  &  S.  R.  Co.,  19  Wend. 
(N.  Y.)  535  ;  Barker  v.  New  York  C.  R.  Co., 
24  N.  Y.  599. 

An  express  company  may  receive  a  parcel 
to  carry  it  as  far  as  he  goes,  and  then  to 
send  it  farther;  and  such  carrier  may,  by 
special  contract,  limit  his  common  law  lia- 
bility, though  he  cannot  exempt  himself 
from  liability  for  his  own  negligence.  Sni- 
der V.  Adams  fxp.  Co.,  63  Mo.  376,  20  Am. 
Ry.  Rep.  435.— F0LL0.WING  Coatesw.  United 
States  Exp.  Co.,  45  Mo.  241.  —  Distin- 
guished IN  Dimmitt  v.  Kansas  City,  St.  J. 
&  C.  B.  R.  Co.,  103  Mo.  433.  Reviewed  in 
Bennitt  v.  Missouri  Pac.  R.  Co.,  46  Mo.  App, 
656. 

In  case  for  money  delivered  to  the  agent 
of  an  express  company  to  be  sent  to  a  place 
beyond  the  route  of  a  company,  it  appeared 
that  plaintiff  paid  charges  through,  and  re- 
ceived a  receipt  for  the  money  to  be  sent 
containing  a  memorandum  of  such  payment. 
Held,  that  on  the  facts  there  was  not  a 
special  contract  to  carry  to  destination. 
Hadd  v.  United  States  «S-  C.  Exp.  Co.,  6  Am. 
&^Eng.  R.  Cas.  443,  52  Vt.  335,  ^6  Am.  Rep. 

757. 

Where  an  express  company  receives  C.  O. 
D.  goods  for  a  point  beyond  its  line,  and 
makes  no  contract  to  carry  to  the  place  of 
destination  personally,  but  engages  to  for- 
ward them  through  established  lines,  it  is 
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not  liable  for  a  failure  of  such  connecting 
lines  to  pay  over  the  price  of  such  goods 
collected  from  the  consignee.  Lowell  Wire 
Fence  Co.  v.  Sixrgent,  8  Allen  {Mass.)  1S9. 
Gibson  v.  American  Merchants'  Union  Exp. 
Co.,  I  ////«  (A',  y.)  387.  3  T.  &*  C.  501. 

Where  an  express  company  intrusts 
blank  envelopes,  for  convenience  in  sending 
money,  to  a  commissary  in  a  military  camp, 
he  is  not  authorized  to  bind  the  company  as 
common  carriers  beyond  their  route,  by  ad- 
dressing an  envelope  to  such  place ;  espe- 
cially where  the  company  gives  a  receipt 
which  expressly  states  that  it  will  only  act 
as  forwarder  beyond  its  own  route.  Pender- 
giist  v.  Adams  Exp.  Co.,  loi  Mass.  120. — 
Rk.vif.wf.I)  in  Gray  7'.  Jackson,  51  N.  H.9. 

77.  Initial  carrier,  wheu  liable  be- 
yond his  own  ronte.— Where  an  ex- 
press company  receives  a  package  arldressed 
to  a  point  beyond  its  line,  and  receives  the 
freight  charges  for  the  entire  distance,  and 
has  an  arrangement  with  a  connecting  line 
for  carriage  to  the  place  of  destination, 
upon  A  pro  rata  division  of  the  freights,  the 
receiving  company  is  liable  for  a  failure  to 
deliver  at  the  place  of  destination,  though 
it  gives  a  receipt  upon  receiving  the  goods, 
stating  that  it  is  to  forward  the  same  to  its 
agent  nearest  or  most  convenient  to  the 
destination  only,  and  then  to  deliver  the 
same  to  other  parties,  they  to  complete  the 
transportation.  St.  John  v.  Southern  Exp. 
Co..  \  Woods  {U.  5.)  612. 

The  reception  by  an  express  company  of 
a  package  directed  to  a  point  beyond  its 
route,  and  the  receipt  by  such  company  of 
the  entire  freight  charges,  show  a  prima 
facie  contract  to  carry  and  deliver  the 
package  at  the  place  of  destination,  and 
will  bind  the  company  unless  a  different 
contract  is  shown,  or  a  settled  and  imiform 
rule  established  by  the  company,  not  to  be 
bound  beyond  its  own  line,  which  rule  is 
brought  home  to  the  shipper,  either  by  ex- 
press notice  or  by  notoriety  so  general  that 
he  may  fairly  be  presumed  to  have  had  no- 
tice. St.  John  V.  Southern  Exp.  Co.,  i 
Woods  (U.  S.)6\2. 

An  express  company  is  liable  for  the  loss 
beyond  the  terminus  of  its  own  line,  of 
goods  received  for  transportation  beyond 
such  terminus,  not  being  within  the  exemp- 
tion given  to  railroads  by  Ga.  Rev.  Code,  § 
2054.  Mosher  v.  Southern  Exp.  Co.,  38  Ga. 
37. — Distinguished  in  Johnson  v.  East 
Tenn.,  V.  &  G.  R.  Co.,  90  Ga.  810.    Fol- 


lowed in  Southern  Exp.  Co.  v.  Shea,  38 
Ga.  519. 

An  express  company  cannot  protect  itself 
from  liability  for  goods  lost  beyond  the  ter- 
minus of  its  own  line,  by  words  upon  its 
receipt  for  such  transportatic.  ,  to  the 
eflect  that  it  is  mutually  agreed  that  the 
goods  are  to  be  delivered  at  its  own  agency 
to  other  parties  to  complete  the  transporta- 
tion, especially  when  the  sender  did  not 
know  and  is  not  notified  that  the  defend- 
ant's line  does  not  extend  as  far  as  the  des- 
tination of  the  goods.  (Harris,  J.,  dissent- 
ing.)    Mosher  v.  Southern  Exp.  Co.,  38  Ga. 

37. 

Where  an  express  contract  was  made  for 
transportation  of  plaintiff's  goods  to  a  cer- 
tain point  by  the  Adams  Express  Co.,  and 
the  goods  were  lost  by  the  Southern  Ex- 
press Co.  as  the  agents  of  the  former  com- 
pany to  complete  the  transportation,  the 
Adams  Co.  and  not  the  Southern  Co.  will 
be  liable  for  such  loss,  at  suit  of  the  i)lain- 
tifl.  Southern  Exp.  Co.  v.  Shea,  38  Ga.  519. 
—  Distinguished  in  Johnson  v.  East 
Tenn.,  V.  &  G.  R,  Co.,  90  Ga.  810.  Fol- 
lowed in  East  Tenn.,  V.  &  G.  R.  Co.  v. 
Johnson,  85  Ga.  497.  —  Cohen  v.  Southern 
Exp.  Co.,  45  Ga.  148.— Following  South- 
ern Exp.  Co.  V.  Shea,  38  Ga.  519.— Distin- 
guished in  Cohen  v.  Southern  Exp.  Co., 
53  Ga.  128.  Followed  in  Southern  Exp. 
Co.  V.  Palmer,  48  Ga.  85 ;  East  Tenn.,  V,  & 
G.  R.  Co.  V.  Johnson,  85  Ga.  497. 

After  an  express  company  hud  agreed  to 
ship  live  stock,  and  before  the  shipment 
had  been  made,  an  unusual  flood  occurred 
which  broke  the  company's  ordinary  line  to 
the  place  of  destination;  but  with  this  well 
known  to  both  parties,  the  company  re- 
ceived the  stock  and  substituted  another 
line;  but  the  proof  showed  that  it  did  not 
select  the  best  one,  nor  take  proper  precau- 
tions to  secure  transportation  in  advance, 
and  the  stock  was  much  injured  by  delays 
and  lack  of  attention  while  en  route.  Held, 
that  the  company  was  liable.  Adams  Exp. 
Co.  v.  Jackson,  92  Tenn.  326,  21  S.  W.  Kcp. 
666. 

In  such  case  the  flood  preventing  ship- 
ment over  the  usual  line  could  not  be  con- 
sidered the  proximate  cause  of  the  injury, 
as  it  occurred  before  the  shipment  was 
made,  and  was  fully  known  to  the  com- 
pany, but  was  due  to  the  negligence  of  the 
sub-carrier,  who  acted  merely  as  the  agent 
of  the  receiving  company.    Adams  Exp.  Co. 
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V.  Jackson,  92    Tenn.   326,   21  S.W.  Rep. 

666. 

Where  an  express  company  contracts  to 
carry  goods  not  only  over  its  own  route,  but 
over  connecting  lines,  it  cannot  contract  that 
its  respcjnsibility  shall  tcnninuie  at  the  end 
of  its  own  line.  It  will  be  held  responsible 
for  the  negligence  of  itself  and  servants, 
and  also  for  that  of  the  connecting  lines. 
Texas  E.xp.  Co.  v.  Duprec,  2  Te.v.  Afip.  {Civ. 
Cas.)  274.— Followed  in  Texas  I'i  V.  R.  Co. 
V.  Scrivener,  2  Tex.  App.  (Civ.  Cas.)  2S4. 

7S.  JiidKiiu'iit  over  against  .siic- 
cctMliii^  I'arrit'i". — Suit  was  brought,  to 
recover  money  lost,  against  two  express 
companies,  it  having  passed  over  the  line  of 
each.  At  the  trial  the  first  company  intro- 
duced a  receipt  from  the  second  company 
showing  that  it  had  received  the  valise  con- 
taining the  money  "  in  good  order."  Held, 
the  liability  of  the  two  companies  jointly  to 
plaintifl  having  been  estal)lished,  that  this 
receipt  prima  facie  established  the  liability 
of  the  second  company  to  the  first,  and 
without  further  pnjof  the  first  company 
was  entitled  to  judgment  over  against  the 
becond.  Texas  Exp.  Co.  v.  Dupree,  2  Tex. 
App.  {Civ.  Cas.)  274. 

70.  ljia!»ility  of  last  or  linal  car- 
rior.— Where  the  last  of  a  line  of  connect- 
ing express  companies  makes  only  a  partial 
delivery  of  goods,  the  presumption  is  that 
the  loss  occurred  by  its  default;  and  if  its 
contract  be  such  that  it  is  liable  only  for 
losses  occurring  on  its  own,  and  not  on  con- 
necting, lines,  and  there  is  any  evidence  of 
the  delivery  of  the  goods  to  it,  and  that  the 
loss  could  have  occurred  while  in  its  cus- 
tody, it  must  account  for  the  loss.  Southern 
Exp.  Co.  V.  Hess,  53  Ala.  19. 

Although  an  express  company, may  not 
be  the  first  carrier  to  which  a  package  was 
delivered,  yet  if  its  line  extends  to  the 
point  of  destination  and  it  receives  the 
package,  it  is  its  duty  to  make  personal  de- 
livery in  accordance  with  the  address  of  the 
package  ;  and  if  it  delivers  elsewhere  than  as 
addressed,  or  to  a  wrong  person,  it  is  liable 
for  the  loss.  Southern  Exp.  Co.  v.  Van  Me- 
ter, 17  Ela.  783. 

Where  goods  delivered  to  an  express  com- 
pany have  been  by  it  delivered  to  another 
express  company,  and  there  is  no  evidence 
of  the  terms  on  which  the  first  company 
received  them,  it  will  be  presumed,  in  the 
absence  of  proof  to  the  contrary,  that  the 
last  company  received  them  for  transporta- 


tion under  such  obligations  as  to  diligence 
as  the  law  imposes  on  it  as  a  common  car- 
rier.    Southern  Exp.  Co.  v.  Urquhart,  52  Ga, 

142. 

An  express  company  which  receives  from 
another  company  money  of  a  third  person, 
without  any  express  contract  to  carry  and 
deliver  the  same,  will  be  liable  to  such  tiiird 
person  for  "  money  had  and  received,"  if  it 
fails  to  account  for  or  deliver  the  money. 
Southern  Exp.  Co.  v.  Thornton,  J^\  Miss.  216. 

Express  companies  which  receive  from 
other  conii)anies  goods  which  the  latter 
have  contracted  to  carry  and  deliver,  there- 
by incur  the  liabilities  of  a  common  carrier 
to  the  owner  of  the  goofis ;  and  he,  in  the 
event  of  loss,  has  his  election  either  to  pro- 
ceerl  against  the  company  to  which  the 
goods  were  delivered,  or  a,^ains^  the  one 
that  received  them.  South<rn  Exp.  Co.  v. 
Thornton,  41  Miss.  216.  Southern  I'.xp.  Co. 
V.  Shea,  38  Ga.  519.  — Fdi.I.owkd  I.n  South- 
ern Exp.  Co.  V.  Palmer,  48  Ga.  85. 

Where  a  company  receives  a  package  for 
a  point  beyond  its  route,  to  be  carried  and 
delivered  to  another  comi)any  to  be  by  it 
carried  to  the  [jlace  of  destination,  any  con- 
tract between  the  shipper  and  the  first  com- 
l)any,  limiting  its  lial)ility,  is  of  no  effect  in 
determining  the  liability  of  the  second  com- 
pany, in  the  absence  of  any  arrangement 
between  the  two  for  the  trans[)ortation  of 
goods  over  the  entire  route  of  the  two  com- 
panies. Witlieck  V.  Holland,  55  J>ar/>.  (A'. 
!'•)  4-13.  38  H01V.  Rr.  273  ;  ajjhined  in  45  A'. 

y.  13. 

So  the  second  company  cannot  have  the 
benefit  of  a  contract  entered  into  between 
the  shipper  and  the  receiving  C(;mpany,  lini- 
iting  its  liability  to  a  certain  amount,  unless 
the  true  value  of  the  goods  be  stated  in  the 
receipt.  Martin  v.  American  Exp.  Co.,  19 
Wis.  336. 

A  party  forged  a  telegram  in  the  name  of 
a  third  person,  requesting  a  bank  to  forward 
to  such  person  at  a  i)lace  named  a  certain 
amount  of  money.  Upon  the  telegram 
being  received  and  the  agent  cjf  such  third 
person  giving  his  note  for  the  money,  the 
bank  forwarded  it  by  express;  and  the 
agent  delivered  it  to  the  sender  of  the  tele- 
gram, though  he  knew  that  he  was  a  stran- 
ger, who  had  just  arrived'in  the  town,wi;h- 
oiit  requiring  any  identification  except  that 
the  hotel  keeper  where  the  man  lodged 
called  with  him  for  the  package  and  trcaied 
him  as  the  party  to  whom  it  was  addressed. 
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J/M,  that  the  company  was  liable  for  the 
loss  occurring  through  tlie  wrong  delivery, 
thougii  it  w;is  the  second  carrier  of  the 
nioiiov.     SoiitJieyn  Kxp.  Co.  v.   Van  Meter, 

17  /-v.'/.  7«3- 

I'laiiitilT  delivered  a  box  to  defendant  ex- 
press comi)any  for  a  point  beyond  its  line, 
and  toi)k  a  receijit  stating  that  the  company 
should  only  be  liable  as  forwarder  beyond 
its  line,  and  that  it  should  not  be  liable  for 
loss  by  fire,  nor  for  any  default  or  negli- 
gence of  any  other  company.  Defendant 
carried  the  box  to  the  end  of  its  line  and 
delivered  it  to  a  connectingcompany,  which 
carried  it  to  the  place  of  destination  and 
tendered  it  to  the  consignee,  who  refused  to 
receive  it,  and  subser[uently  it  was  l)urncd 
in  the  company's  ofTice.  Held,  tiiat  the 
second  cr-mpany  only  held  the  box  as  ware- 
houseman after  it  was  tendered  to  the  con- 
signee, and  could  only  be  made  liable  upon 
proof  of  negligence,  which  would  not  be 
presumed  by  mere  proof  of  loss;  and  in  the 
absence  of  such  proof  defendant  was  not 
liable.  Gibson  v.  American  Merchants' 
Union  Exp.  Co.,  i  Hun  (N.  K)  387,  3  T.  &• 
C.  501. 

III.  ACTIONS  BT  AND  AGAINST. 

80.  Jurisdiction.  —  Under  the  New 
York  statutes  an  express  company  organized 
as  a  joint  stock  association  possesses  nearly 
all  the  attributes  of  a  corporation  ;  and  as 
the  statute  provides  that  suit  may  be 
brought  against  such  association,  either 
against  its  president  or  treasurer,  and  such 
officers  are  citizens  of  New  York,  't  follows 
that  whether  the  association  be  regarded  as 
a  corporation  of  that  state,  or  whether  the 
action  be  regarded  as  against  the  officers,  in 
either  event  the  federal  courts  have  juris- 
diction, so  far  as  depends  upon  citizenship. 
Baltiiiwre  &^  O.  R.  Co.  v.  Adams  Exp.  Co., 

18  Am.  <S-  Ens^.  R.  Cas.  455,  22  Fed.  Rep. 
404. —  Quoting  Waterbury  v.  Merchants' 
Union  Exp.  Co.,  50  Barb.  (N.  Y.)  160, 

Where  the  complaint  alleged  that  the  plain- 
tiff had  delivered  to  the  defendant,  an  ex- 
press company,  an  article  valued  at  less 
than  two  hundred  dollars,  and  then  averred 
the  loss  of  it  by  negligence,  and  demanded 
a  judgment  for  a  sum  over  two  hundred 
dollars — held,  that  the  claim  was  founded 
upon  a  contract  for  less  than  two  hundred 
dollars,  and  that  therefore  the  N.  C.  su- 
perior  court  had  no   jurisdiction   of  the 


case.    Froelich  v.  Southern  Exp.  Co, ,  67  K. 
Car,  I. 
81.  Iti^lit  ui'action— AVlio  nia.v  sue. 

—  In  an  action  against  an  express  company 
upon  a  written  contract  to  convey  and  de- 
liver goods,  the  plaintill  relies  upon  the 
terms  of  the  contract,  and  not  upon  the  im- 
plied common  l.iw  obligation  of  carriers. 
Porter  v.  Southern  Exp.  Co.,  .\So.  Ctr.  135. 
Where  a  clerk  i  an  express  office,  by 
mistake  delivers  a  package  of  money  to  the 
wrong  person,  and  the  father  of  the  clerk, 
upon  learning  of  the  niistakc,  [)ays  the 
amount  to  the  true  owner,  the  owner  may 
still  prosecute  an  action  against  the  com- 
pany for  the  wrongful  delivery,  for  the  ben- 
efit of  the  clerk's  father.  ^Imcrican  Exp, 
Co.  v.  Hai^i^ard,  yj  III.  465. 

It  is  no  objection  to  an  action  against  an 
express  com[)any  as  a  corporation,  to  re- 
cover for  a  loss  of  goods,  that  plaintiffs  are 
corporators  or  members  of  the  company. 
Jl'estcott  v.  Earffo,  63  Bar/>.  (A'.  V.)  349; 
affirmed  in  61  N.  Y,  542,  19  Am.  Rep.  300, 

Where  a  creditor,  living  at  a  distance 
from  his  debtor,  requests  the  payment  of 
the  debt  without  giving  specific  instructions 
as  to  how  the  money  shall  be  sent,  and  the 
debtor  sends  it  by  an  express  company,  and 
it  is  lost  in  transitu,  the  debtor  rather  than 
the  creditor  may  maintain  an  action  against 
the  company  for  its  recovery.  Bernstine  v. 
Union  Exp.  Co.,  40  Ohio  St.  451. 

Wlifjre  money  is  shipped  by  express  and 
lost,  the  consignee  may  procure  a  release  to 
him  from  the  consignor,  and  maintain  an 
action  against  the  carrier  for  money  had 
and  received.  Ela  v.  American  Merchants' 
Union  Exp.  Co.,  29  Wis.  611. 

Where  gold  dust  which  was  shipped  by 
express  has  been  stolen,  and  the  carrier  has 
paid  to  the  consignee,  as  agent  of  the  owner, 
the  value  specified  in  the  bill  of  lading,  in 
terms  of  Cal.  Civ.  Code,  ?  2200,  which  pro- 
vides that  "  a  common  carrier  of  gold  *  *  * 
upon  loss  or  injury  of  such  articles  +  *  *  is 
not  liable  for  more  than  the  value  of  the 
articles  named  in  the  receipt  or  bill  of  lad- 
ing," the  owner  cannot,  upon  the  subsequent 
recovery  of  the  gold  dust  by  the  carrier 
from  the  robber,  maintain  an  action  for 
damages  upon  the  ground  of  wrongful  con- 
version, in  the  absence  of  fraud,  malice,  or 
oppression  on  the  part  of  the  carrier. 
Scammon  v.  IVells,  42  Am.  &*  Eng.  R.  Cas. 
400,  84  Cal.  311,  24  Pac.  Rep.  284. 

Where  an  agent,  pursuant  to  instructions 
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of  his  principal,  delivers  to  a  common  car- 
rier  moneys  of  the  principal  consiKiied  and 
to  he  transported  to  him,  the  consignor, 
from  the  time  of  the  delivery,  ceases  to 
have  any  title  or  interest  therein,  and  he 
cannot  maintain  an  action  against  the  car- 
rier therefor.  Tlioiiipson  v.  Fargo,  63  A'.  1', 
479 ;  i^ffirming  2  //«;/  379,  4  7'.  *&«■  C,  665, 48 
Hoiii.  I'r.  93. 

The  fact  that  the  moneys  were  the  fruits 
of  a  fraud  perpetrated  by  the  princii)al 
through  the  instrumentality  of  tlie  agent, 
altliough  the  latter  was  innocent  of  the 
fraud,  gives  him  no  title  to  the  moneys 
which  will  autliorize  him  to  maintain  the 
action.  Thompson  v,  Fargo,  d},  N.  V.  479; 
ajjbniiiig  2  Hun  379,  i,T.^ C.  665,  48 How. 
I'r.  93. 

The  consignee  paid  the  express  charges, 
but  refused  to  receive  the  goods,  and  di- 
rected the  company  to  return  them  to  the 
consignor.  The  consignor  brought  suit 
against  the  consignee,  and  recovered  a  judg- 
ment for  the  value  of  the  goods ;  but  in  the 
mean  time,  after  a  verdict  was  rendered  in 
f.ivor  of  the  consignor,  and  before  judgment 
was  rendered  thereon,  the  express  company, 
by  direction  of  the  consignor's  attorney,  re- 
turned the  goods  to  the  consignor.  The 
consignee  never  countermanded  his  direc- 
tions to  the  company  to  reship  to  the  con- 
signor. When  final  judgment  was  rendered, 
the  consignee  brought  an  action  of  trover 
against  the  company  to  recover  the  value  of 
the  goods,  without  offering  to  pay  the  money 
collected.  Held,  that  the  consignee  had  no 
right  of  action  against  the  company.  It  was 
not  the  duty  of  the  company  to  seek  the 
owner,  nor  was  it  its  duty,  unasked  and  un- 
warned, to  seek  to  protect  the  contingent 
future  interests  of  the  consignee.  American 
Exp.  Co.  v.  Gn-enhalgh,  80  ///.  68. 

82.  Demand  before  suit.  —  A  con- 
signor of  C.  O.  D.  goods  cannck  recover 
their  value  from  the  express  company, 
where  they  have  been  carried  to  the  place  of 
destination  and  tendered  to  the  consignee, 
who  refuses  to  take  them  up,  without  first 
making  a  demand  on  the  company  either 
for  the  price  or  a  return  of  the  goods. 
Adams  Exp.  Co.  v.  McConnell,  9  Am.  &^ 
Eng.  R.  Cas.  240,  27  Kan.  238. 

The  owner  of  goods  stolen  from  an  ex- 
press company  may  either  demand  the  value 
of  the  property  which  was  lost,  not  to  ex- 
ceed that  stated  in  the  bill  of  lading,  or  wait 
until  the  property  is  recovered,  and  then 


demand  possession  of  the  property  itself, 
Scammon  v.  Wells,  42  Am.  &*  Fu^.  R.  Cas, 
400,  84  Cal.  311,  24  J'ac.  A'tp.  284. 

8<t.  I'leadiii};'. — In  an  action  against  an 
express  cumiKiny  for  loss  of  a  draft,  a  com- 
plaint which  does  not  state  the  date  of  the 
draft,  the  amount  for  whicli  it  was  drawn, 
the  tiitie  when  it  was  payable,  or  to  whom 
payable,  is  insutlicieiit.  ZcigUr  v.  Wells,  i}, 
Cal.  179. 

A  mere  allegation  that  goods  being  trans- 
ported by  an  express  company  were  seized 
by  legal  process,  witliout  more,  is  an  insuf- 
ficient defense  for  loss  of  the  goods.  Mo* 
slur  V.  Southern  E.vp.  Co.,  3S  Ua.  27. 

In  order  to  intrcjduce  ])arol  proof  in  what 
sense  cliaracters  or  letters  such  as  "  C.  O. 
D.,"  which  have  not  acquired  a  legal  signi- 
fication, arc  used  in  a  particular  trade  or 
business,  it  is  necessary,  in  a  suit  brought 
upon  a  contract  embodied  in  such  letters  or 
characters,  to  aver  in  the  declaration  in 
what  sense  they  are  so  used.  Aiiuri'can 
Exp.  Co.  V.  Lescm,  39  ///.  312. 

The  allegation  m  a  complaint  that  the 
defendant  is  a  common  carrier  doing  busi- 
ness under  the  style  and  firm  name  of  The 
Adams  Express  Company  implies  that  the 
defendant  is  a  corporation,  and  not  a  co- 
partnership. And  where  the  defendant,  in 
that  name,  forms  an  issue  by  general  denial 
and  goes  to  trial,  it  is  not  necessary  for  the 
plaintiff  to  introduce  any  evidence  of  the 
existence  of  the  corporation.     Adams  Exp. 

Co.  V.  Hill,  43  Ind.   157.— DOITBTING  Gott  V, 

Adams  Exp.  Co.,  100  Mass.  320.  Quoting 
Womack  v.  McAhren,  9  Ind.  6.  Rkvikw- 
ING  Hays  V.  Lanier,  3  Blackf.  (Ind.)  322. 

Where  an  express  company  is  sued  for 
the  loss  of  state  bonds  which  have  been  in- 
trusted to  it  for  carriage,  it  is  not  necessary 
for  the  plaintiff  to  aver,  or  to  furnish  the 
company  with,  the  numbers  or  date  of  the 
bonds,  as  a  condition  precedent  to  a  right 
of  recovery,  where  there  is  no  rule  of  the 
company  requiring  it,  though  such  informa- 
tion might  enable  the  company  to  give  the 
state  an  indemnity  bond  and  to  procure 
others  in  lieu  of  the  lost  ones,  or  enable 
it  to  trace  and  find  the  bonds  the  better. 
Martin    v.    American    Exp.    Co.,    19  Wis. 

336. 
84.  What  evidence  is  admissible.— 

A  receipt  of  an  agent  of  an  express  com- 
pany of  goods  for  conveyance  and  delivery 
to  plaintiffs,  containing  a  me.  lorandum  of 
agreement,  is  of  itself  evidence  to  bind  the 
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company.  Porter  v.  Southern  Exp.  Co.,  4 
6'£7.  6Vir.  135. 

An  indorsement  on  a  package  by  the 
company's  agents,  "said  to  contain  Ssc'o."  's 
evidence  of  value  in  a  suit  to  recover  for  its 
loss.    U'cilv.  Express  Co.,  7  P/ii'la.  (Pa.)  8S. 

Ujion  tiie  question  wlietlier  ilie  agent  liad 
notified  tlie  plaintifl  that  dogs  were  sent  at 
the  owner's  risi^,  it  would  have  been  proper 
to  show  that  at  the  time  of  tlie  pretetxied 
noiificalion  there  was  in  the  office  at  Fair 
Haven  a  book  of  instructions,  one  rule  of 
which  required  such  notice  to  be  given  ;  but 
since  the  time  was  not  so  limited  the  ques- 
tion was  properly  excluded.  !!'//ie/ie//  v. 
Natiouixl  K.\p.  Co.,  6j.  Vt.  15,  2},  Ail.  Rep. 
72S. 

An  express  company  was  sued  for  a  fail- 
ure to  deliver  a  i)ackage  of  money  which  it 
was  claimed  had  been  receipted  for  by  the 
plaintiti  through  a  clerk  by  mistakj.  The 
company  then  proved,  by  an  agent,  the  cus- 
tom of  drivers  to  never  deliver  goods  with- 
out taking  a  receipt,  and  that  tl:ey  always 
took  the  goods  when  tliey  called  for  a  re- 
ceipt. Held,  that  it  was  arimissible  for 
plaintiff  to  prove  on  cross-examination  that 
a  particular  driver  was  in  the  habit  of  steal- 
ing money  packages,  and  that  some  time 
after  the  occurrence  in  question  the  com- 
pany had  him  arrested,  and  that  he  had 
surrendered  ^'aluable  jewelry  and  nearly 
Siooo  in  money,  and  then  escaped.  Ameri- 
can Exp.  Co.  V.  Hai^i^ard.  37  ///.  465. 

Where  an  express  company  received  a 
package  of  money  destined  for  a  jjoint  be- 
yond its  lit  >  for  which  it  gave  a  receipt 
limiting  its  liability  to  a  safe  delivery  to  a 
connecting  carrier,  and  on  the  arrival  of  the 
package  at  its  destination  it  was  found  to 
contain  more  than  S-5o  'ess  than  the 
amount  shiiipcd,  evidence  was  held  admis- 
sible to  show  that  it  had  delivered  the  pack- 
age to  its  agents  nearest  to  the  point  of  des- 
tination, and  its  agents  had  there  delivered 
the  package  to  other  parties,  to  complete 
the  transportation,  and  that  the  package, 
when  received  from  the  consignor,  was 
securely  sealed,  and  that  it  was  delivered 
just  as  it  was  received,  in  good  order,  with- 
out being  broken  or  mutilated.  Snider  v. 
Adams  Exp.   Co.,  63  Jl/o.  376,  20  Am.  Ry. 

Rep.  435- 

An  express  company  received  a  package 
marked  to  a  designated  place,  and  gave  a 
receipt  stipulating  that  its  liability  "should 
cease  upon  delivering  the  goods  to  another 


carrier  at  the  agency  "  of  the  company  near- 
est the  place  of  destination.  Held,  in  an 
action  for  loss  of  the  package,  that  the  bur- 
den was  on  the  company  to  show  that  the 
agency  at  which  the  package  war  delivered 
to  the  other  carrier  was  its  nearest  agency 
to  the  place  of  destination.  Schutlcr  v. 
Adams  Exp.  Co.,  5  Mo.  App.  316. 

In  such  case  a  letter  of  defendant's  agent 
at  the  shipping  poii:c.  addressed  to  an  agent 
at  a  certain  other  point  nearer  to  the  place 
of  destination  than  where  the  goods  were 
delivered  to  the  other  carrier,  directing  the 
latter  to  trace  the  package,  and  his  reply  on 
the  same  sheet,  and  a  further  reply  of  the 
agent  at  the  shipping  point,  stating  a  loss 
by  fire,  and  an  indorsement  on  the  letter 
a.-!king  the  shipper  to  present  his  claim,  in- 
voice, and  receipt  for  settlement,  were  com- 
petent for  the  purpose  of  showing  an  ad- 
mission of  liability.  Schiitter  v.  Adams 
Exp.  Co.,  5  Rio.  App.  316. 

85.  Wliiit  evidence  is  inndiiiis.sible. 
— The  fact  that  an  express  comp;iny  com- 
monly gave  printed  receipts,  containing  cer- 
tain conditions,  for  goofls  received  will  :;;)t 
authorize  the  admission  in  evidence  of  such 
a  receipt  to  limit  their  liability  in  a  case 
where  a  mere  written  receipt  was  given 
which  contained  no  limitations  at  all. 
Southern  Exp.  Co.  v.  Woniock,  i  Heisk. 
(fenn.)  256.— Explaining  Walker  v.  Skip- 
with,  Meigs  (Tenn.)  502  ;  Turney  ?'.  Wilson, 
7  Yerg.  (Tenn.)  340. 

Where  an  express  company  is  sued  for 
the  loss  of  a  trunk  after  the  owner  had  re- 
ceipted for  it  but  obtained  permission  to 
leave  it  a  day  or  two  longer  in  the  exi^ress 
ofhce,  evidence  of  general  instructions  of 
the  company  to  \\.f,  agents  not  to  keep 
goods  in  the  office  after  the  charges  were 
paid  and  a  receipt  given  is  not  admissible, 
where  there  is  no  evidence  that  such  in- 
structions had  been  communicated  to  the 
agent  at  the  place  of  the  Iosl:,  or  were 
known  to  plainiiiT.  Oderkirk  v.  Eari:;o.  41 
A'.  Y.  S.  K.  9,  16  X.  v.  Siipp.  220,  6"i  Hi.a 
418. 

80.  Suflicieiioy  of  evidence.  —  A 
plaintifl  suing  an  express  com])any  for  the 
loss  of  money  niakes  out  a  prima  facie  case 
by  proving  a  delivery  to  the  company  to  be 
carried,  and  its  failure  to  redeliver  the  same. 
United  States  \.  Pacific  Exp.  Co.,  15  Eed. 
Pet).  867. 

A  plaintiff  cannot  be  nonsuited  upon  evi- 
dence that  goods  foi  whose  value  he  sues 
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were  delivered  to  an  express  company 
whose  duty  it  was  to  transport  them  safely 
as  a  common  carrier,  and  tliat  the  company 
failed  so  to  do,  in  the  absence  of  any  evi- 
dence of  an  express  contract  for  carriage 
with  another  company.     Cohen  v.  Southern 

Exp.    Co.,    S3     Ga.    128. — DISTINGUISHING 

Southern  Exp.  Co.  v.  Shea,  38  Ga.  519; 
Cohen  v.  Southern  Exp.  Co.,  45  Ga.  148. — 
QuoTKD  IN  Johnson  v.  East  Teiin.,  V.  &  G. 
H.  Co.,  90  Ga.  810;  East  Tenn.,  V.  &  G.  R. 
Co.  V.  Johnson,  85  Ga.  497. 

And  it  is  not  necessary  to  aver  a  provision 
in  the  contract  tending  to  limit  the  carrier's 
liability.  Such  provision  is  for  the  benefit 
of  the  carrier,  and  is  matter  of  defense. 
Newsiadt  v.  Adams,  5  Diter  {N.  Y.)  43.— 
FoLLcwiNG  Hearn  v.  London  &  S.  \V.  R. 
Co.,  29  Eng.  L.  &  Eq.  494. 

Where  several  persons  are  sued  as  a 
partnership  in  the  express  business,  and 
the  eviiience  is  sutTicient  to  show  that  one 
of  the  (lefendfints  is  a  member  of  the  part- 
nership, and  is  liable,  the  plaintitT  may  dis- 
continue as  to  the  other  defendants  and 
take  judgment  against  the  one.  Fenn  v. 
Tinipsoii.  4  /:.  D.  Smith  i,A\   Y.)  276. 

Wlicre  an  ex[)ress  company  is  sued  for 
the  loss  of  a  diamond  pin,  the  fact  that  the 
conii)Iaint  states  that  the  delivery  to  the 
coni[)any  was  at  an  office  in  a  certain  street 
and  number  in  a  city,  wliile  the  proof  shows 
that  it  was  at  an  office  on  anotlier  street  of 
tiie  same  city,  is  immaterial,  as  the  variance 
is  one  wiiicli  the  court  is  required  to  disre- 
gard under  N.  Y.  Code,  §  169.  Nezvstadt  v, 
Adams,  5  Di(er  (A'   Y.)  43. 

In  an  action  against  two  express  com- 
panies and  certain  individuals,  for  destruc- 
tion of  goods  in  transit,  there  was  no  proof 
that  one  of  the  companies  ever  undertook 
to  carry  the  roods,  or.  assumed  any  liability 
with  reference  to  the  goods.  Held,  tliat  a 
judgment  against  such  company  was  erro- 
neous.    A    rc/iunts'  Despatch  Co.  v.   Smith, 

44  III-  3>9. 

Evidence  that  .■\.  delivered  a  bcx  contain- 
ing his  property  to  a  commori  carrier  at  one 
town  to  be  carried  to  another  town  ;  that 
the  box  was  directed  to  H.  at  the  latter 
town  ;  that  A.  had  made  efforts  to  find  the 
box,  but  had  not  been  able  to  do  so  ;  and 
tliat  he  had  made  inquiries  at  both  towns 
at  the  offices  of  the  carrier ;  that  he  had 
not  seen  tiie  box  since  he  sent  it ;  thac  he 
had  inquired  of  13.  about  the  box — is  not 
sufficient  evidence  to   maintain   an   action 


by  A.  against  the  carrier  for  the  value  of 
the  box  and  its  contents,  although  the  de- 
fendant put  in  no  evidence.  Morley  v. 
Eastern  Exp.  Co.,  116  Mass.  97. 

Defendant  was  sued,  as  a  member  of  a 
joint  stock  company  doing  an  express  busi- 
ness, for  injuries  to  goods  received  and 
shipped.  Plaintiff  testined  that  defendant 
said  that  he  was  one  of  the  proprietors  of 
the  "  Adams  &  Co.'s  Express,"  and  tliat 
the  receipt  given  for  the  goods  at  the  office 
was  given  by  one  of  their  clerivs.  There 
was  evidence  that  the  true  name  of  the 
company  was  "Adams  Express  Company." 
Held,  that  the  evidence  was  sufficient  to 
show  that  he  was  a  partner,  or  a  person  in- 
terested in  the  company,  so  as  to  charge 
him  as  a  common  carrier,  and  the  sliglit 
variation  in  the  name  of  the  companv  was 
not  sufficient  to  destroy  the  effect  of  the 
evidence.  Fen>i  v.  Timpson,  4  E.  D.  Smith 
{N.  Y.)  276. 

Action  against  exjiress  carriers  for  value 
of  a  lost  trunk  and  its  contents.  Held,  that 
defendants'  acknowledgments  by  letter  and 
otherwise  were  sufficient  evidence  that 
plaintiff  was  the  owner  to  sustain  a  verdict 
in  his  favor,  and  that  the  presiding  judge 
properly  charged  the  jury  that  this  was  a 
case  in  which  some  relaxation  of  the  rule  of 
exactness  in  the  evidence  as  to  tiie  quantity 
and  value  of  the  gocds  might  be  allowed. 
Siadhccker  v.  Comhs,  9  Rich.  {So.  Car.)   193. 

87.  Presumption.^  ami  iMirdeii  of 
proof. — Where  an  express  receipt,  embody- 
ing certain  limitations  of  the  carrier's  liabil- 
ity, is  shown  to  have  been  in  the  custody  of 
a  plaintiff,  a  due  and  proper  delivery  of  it  to 
him,  and  his  assent  to  its  terms,  are  pre- 
sumed, and  cast  the  burden  on  him  to  re- 
but these  presumptions.  lioorman  v.  A/ner- 
ican  Exp.  Co.,  21  Wis.  152. — Following 
King  T'.  Woodbridge,  34  Vt.  571. —  FoL- 
LOWKD  IN  Strohn  v.  Detroit  &  M.  K.  Co., 
21  Wis.  554. 

In  an  action  against  an  express  company 
for  money  delivered  for  carriage  but  not  de- 
livered at  point  of  destination,  the  burden 
of  proof  rests  upon  the  plaintiff  to  establish 
by  a  preponderance  of  evidence  both  a  de- 
livery to  tiie  company  and  a  failure  on  its 
part  to  redeliver  at  its  destination.  United 
States  V.  Pacific  Exp.  Co.,  15  Fed.  Rep.  867. 

In  an  action  against  the  "Adams  Express 
Company,"  the  declaration  alleged  that  the 
defendants  were  "  a  company  having  a  place 
of  business  "  in  the  state ;  and  the  answer 
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denied  each  and  every  allegation  of  the 
plaintiff.  NM,  that  whetlier  or  not  the 
declaration  sufficiently  alleged  that  the  de- 
fendants were  a  corporation,  the  plaintiff 
was  bound  to  prove  it  as  a  fact  if  they 
denied  it  at  the  trial.  Go/t  v.  Adams  Exp, 
Co.,  loo  Mass.  320.— Doubted  in  Adams 
Exp.  Co.  V.  Hill,  43  Ind.  157. 

Where  a  local  express  company  agrees  to 
receive  a  trunk  of  an  incoming  railroad  pas- 
senger and  carry  it  to  his  residence,  evi- 
dence that  the  C(5mpany  received  the  trunk 
in  its  custody  from  the  railroad  company, 
and  the  next  day  received  the  checks,  and 
undertook  to  deliver  it  to  the  owner,  is  suf- 
ficient to  cast  the  burden  upon  the  com- 
pany cf  explaining  why  it  was  not  de- 
livered. Aiken  v.  Westcott,  16  N.  V.  S.  A\ 
600,9  N.  Y.Supp.  481. 

The  burden  of  proof  is  on  a  common  car- 
rier after  a  loss  is  shown,  to  show  that  it 
was  by  one  of  the  excepted  perils  for  which 
carriers  are  not  liable.  The  plaintiff  may 
then  show  that  the  loss  might  have  been 
avoided  by  reasonable  skill  and  attentio.i, 
but  the  burden  of  proof  is  on  him  to  estab- 
lish the  negligence.  Hubbard  v.  Harnden 
Exp.  Co.,  10  R.  I.  244.— Reviewing  Patter- 
son V.  North  Carolina  R.  Co.,  64  N.  Car. 
147. 

Upon  receiving  goods  for  transportation 
an  express  company  gave  a  receipt  with  a 
condition  therein  that  it  would  not  be  "re- 
sponsible for  any  loss  or  damage  arising 
from  the  dangers  of  railroad,  steam,  or  river 
navigation,  leakage,  fire,  or  from  any  cause 
whatever,  unless  the  same  be  proved  to  have 
occurred  by  the  fraud  or  gross  negligence" 
of  the  company  or  its  agents.  Held,  that 
the  burden  of  proof  to  show  such  fraud  or 
negligence  was  on  the  plaintiff,  and  in  order 
to  recover  he  must  also  show  that  it  caused 
or  contributed  to  the  injury.  Cochran  v. 
Dinsmore,  49  N,  Y.  249. — DISTINGUISHING 
Maghee  v.  Camden  &  A.  R.  Co.,  45  N.  Y. 
514.  Following  Lamb  v.  Camden  &  A.  R. 
&  T.  Co.,  46  N.  Y.  271. — Applied  in  Steers 
V.  Liverpool,  N.  Y.  &  P.  Steamship  Co.,  57  N. 
Y.  I ;  Piatt  V.  Richmond,  Y.  R.  &  C.  R.  Co., 
32  Am.  &  Eng.  R.  Cas.  517,  108  N.  Y.  358, 
II  Cent.  Rep.  loi,  15  N.  E.  Rep.  393,  13  N. 
Y.  S.  R.  660.  Followed  in  Sutro  v. 
F'  go.  9  J-  &  S.  (N.  Y.)  231.  Not  fol- 
lowed IN  Lupe  V.  Atlantic  &  P.  R.  Co.,  3 
Mo.  App.  77. 

88.  I  Instructions. — A  party,  in  for- 
warding goods  by  express,  took  a  blank  re- 


ceipt of  the  United  States  Express  Co.,  and 
wrote  the  word  "  Adams  "  over  the  words 
"  United  States,"  and  inserted  therein  a  de- 
scription of  the  goods,  leaving  an  exemption 
clause  unchanged,  so  that  it  read  "  the 
said  United  States  Express  Co.  are  not  to 
be  held  liable,"  etc.,  which  receipt  was 
signed  by  the  agent  of  the  Adams  Express 
Co.,  and  delivered  to  the  shipper.  Held, 
that  the  United  Stales  Express  Co.  was  in 
no  sense  a  party  to  tlie  contract  or  receipt, 
and  that  in  a  suit  against  the  Adams  Ex- 
press Co.  an  instruction  slating  tiial  the  re- 
ceipt contained  on  iis  face  no  agreement  for 
an  exemption  from  liability  between  the 
plaintiffs  and  defendant,  and  assuming  that 
the  exemption  in  the  receipt  was  cr)ntaiiied 
in  the  "contract  with  the  United  States  Ex- 
press Co.,"  was  palpably  misleading  and  un- 
warranted. Adams  Exp.  Co.  v.  Iioskoi.uits, 
16  Am.  Gr'  Eng.K.  Cas.  102,  107  ///.  660. 

The  Adams  Express  Co.  undertook  to  de- 
liver a  box  of  goods  in  New  York.  The  con- 
tract of  the  company  sued  on  is  indicated  in 
this  instruction:  "  If  the  jury  believe,  from 
the  evidence,  that  the  parties  agreed  that 
the  company  was  not  to  be  held  respon- 
sible for  loss  or  damage  unless  the  same 
was  caused  by  the  fraud  or  the  gross  negli- 
gence of  the  defendant,  before  the  plaintiffs 
can  recover  in  this  action  they  must  prove 
to  the  satisfaction  of  the  jury  such  fraud  or 
negligence,"  which  was  offered  by  the  com- 
pany and  refused  by  the  court  on  the  trial 
of  an  action  founded  on  the  contract,  for 
an  alleged  loss  of  a  portion  of  the  goods  al- 
leged to  have  been  shipped  in  said  box. 
Held,  in  the  absence  of  any  allegation  calling 
in  question  the  fairness  and  binding  force  of 
the  contract,  it  must  be  regarded  as  obliga- 
tory. The  instruction  copied  above  "was 
therefore  improperly  withheld,  as  appellant 
(the  express  company)  was  only,  by  the 
terms  of  the  contract,  to  be  responsible  for 
fraud  or  gross  negligence."  Adams  Exp. 
Co.  v.  Loeb,  7  Bush  {Ky.)  499.— Following 
Adams  Exp.  Co.  v.  Nock,  2  Duv.  (Ky.) 
562. 

In  an  action  against  an  express  company 
for  delivering  a  trunk  to  an  unauthorized 
person,  it  appeared  that  tlie  agent  who 
made  the  delivery  did  not  inquire  as  to  the 
authority  of  tlie  persons  who  applied  for 
the  trunk,  and  did  not  even  look  at  them. 
Ifeld,  that  the  court  did  not  err  in  refusing 
to  charge  that  there  was  no  gross  negli- 
gence on  the  part  of  defendant.    Odeikirk 
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V.  Fargo,  41  N.  Y.  S.  R.  9,  16  N,  V.  Stipp. 
220,  6i  Httn  418, 

81).  Questioiisfortlie  jury.— A  pack- 
age of  money  was  delivered  to  tlie  Northern 
Pacific  Express  Co.  for  transportation,  ad- 
dressed to  the  "  Northern  Pacific  Company, 
Ainsworth,  W.  T."  Subsequently  the  ad- 
dress was  changed  by  inserting  the  word 
"agent"  before  the  word  "  Northern."  The 
money  was  lost,  and  in  an  action  therefor — 
held,  that  whether  such  change  resulted 
from  a  modification  of  the  contract  of  car- 
riage was  a  question  for  the  jury.  Bennett 
V.  Xoythern  Pac.  Exp.  Co.,  1 2  Oreg.  49,  6 
Pac.  Pep.  160. 

Plaintiff  packed  her  trunks  in  New  York 
in  February,  locked  them,  and  then  came 
to  Philadelphia  to  reside,  leaving  the  trunks 
in  the  custody  of  a  friend,  but  keeping  the 
keys  herself.  In  April  she  employed  the 
defendants  to  bring  the  trunks  from  New 
York,  which  they  accordingly  did.  There 
being  evidence  to  show  that  when  they  ar- 
rived in  Philadelphia  they  were  locked  and 
to  all  appearances  in  the  same  condition  as 
when  she  left  New  York — /leld,  that  it  was 
properly  left  to  the  jury  to  say  whether  the 
thini^s  which  were  in  them  when  she  left 
New  York  were  in  them  when  they  came 
into  the  possession  of  the  defendants. 
Schlessinger  v.  Adams  Exp.  Co.,  9  Phila. 
{Pa.)  70. 

A  valise  was  sent  by  express  marked 
"$500,"  and  when  it  reached  its  destination 
it  had  been  cut  open  and,  as  plaintifT 
claimed,  the  contents  stolen.  In  an  action 
against  the  company  plaintiff  claimed  that 
the  valise  contained  §500  in  money,  but 
there  was  a  conflict  of  evidence  as  to 
whether  he  had  practised  any  fraud  upon 
the  company  at  the  time  of  shipment  in 
concealing  the  contents  or  denying  that  it 
contained  money.  Held,  that  it  was  a  ques- 
tion for  the  jury  after  being  properly  in- 
structed. Texas  Exp.  Co.  v.  Dupree,  2  Tex, 
App.  {Civ.  Cas?j  274. 

00.  Damages  recoverable.— (i)  For 
loss  or  injury. — In  an  action  against  a  com- 
mon carrier  to  recover  damages  for  the  loss 
of  a  draft,  the  measure  of  damages,  prima 
facie,  is  the  amount  due  on  the  same;  but 
the  defendant  is  at  liberty  to  reduce  the 
damages  by  proof  of  payment,  the  insolv- 
ency of  the  maker,  or  any  fact  tending  to 
invnlidate  the  security.  Zeiglcrw.  If 'ells,  23 
Cal.  179. 

An  express  company  lost  a  check  drawn 


on  itself,  and  it  was  afterward  presented  by 
a  person  who  falsely  represented  himself  as 
the  rightful  owner,  and  received  payment. 
Held,  in  an  .action  by  the  rightful  owner, 
that  the 'measure  of  damages  was  the  full 
amount  of  the  check.  Survey  v.  Wells,  5 
Cal.  124. 

A  carrier  is  not  liable  in  trover  for  prop- 
erty of  which  he  has  been  robbed,  beyond 
the  value  specified  in  his  receipt,  in  the 
absence  of  charge  of  fraud,  malice,  op- 
pression, or  collusion  witii  the  robber,  or  01 
wilfully  mingling  the  property  after  rescue 
with  other  property  of  the  same  kind,  so 
that  it  cannot  be  identified  or  segregated. 
Stammoii  v.  Wells,  43  Am.  &>  Eng.  R.  Cas. 
400,  84  Cal.  311,  24  Pac.  Rep.  2S4. 

In  an  action  against  a  company  for  loss  of 
a  package  containing  architect's  plans  the 
measure  of  damages  is  the  reasonable  ex- 
pense of  procuring  new  plans;  but  the  con- 
sequent delay  in  constructing  the  house  is 
not  an  element,  if  the  carrier  had  no  notice 
of  the  contents  of  the  package  or  their  in- 
tended use.  Mather  v.  American  Exp.  Co., 
138  Mass.  55,  52  Am.  Rep.  258.— Distin- 
guishing Green  v.  Boston  &  L.  R.  Co.,  128 
Mass.  221.  Following  Hadley  v.  Baxen- 
dale,  9  Ex.  341. 

The  ordinary  rule  is  that  the  measure  of 
damages  for  the  loss  of  goods  is  their  value 
at  the  place  of  destination  ;  but  where  they 
are  shipped  from  a  place  where  they  liave 
a  market  value  to  a  place  where  they  have 
not,  and  are  lost,  evidence  may  be  resorted 
to  of  their  value  at  the  place  of  shipment. 
Vroman  v.  American  Merchants'  Union 
Exp.  Co.,  S  T.&'  C.  {N.  V.)  22,  2  Hun  512. 

A  package  of  confederate  notes  was 
shipped  by  express  during  the  civil  war,  but 
before  they  reached  the  place  of  destination 
it  was  within  federal  control,  and  before 
they  could  be  returned  to  the  place  of  ship- 
ment it  was  likewise  in  federal  control,  and 
a  delivery  to  either  the  consignee  or  the 
shipper  was  thus  prevented  while  the  war 
lasted.  Held,  in  an  action  against  the  com- 
pany for  a  failure  to  deliver,  that  the  meas- 
ure of  damages  was  the  value  of  the  pack- 
age at  the  close  of  the  war,  when  a  demand 
was  made,  with  interest  thereon  from  the 
time  of  the  demand.  Caldwell  \.  Southern 
Exp.  Co.,  I  Flipp.  {U.  S.)  85. 

Plaintiff  sold  a  pool  table  and  shipped  it 
by  express,  with  instructions  to  the  com- 
pany to  deliver  to  the  purchaser  on  receiv- 
ing $25  in  cash,  and  the  execution  of  notes 
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for  the  balance  secured  by  a  chattel  mort- 
gage ;  but  by  an  oversight  the  agent  de- 
livered it  without  complying  with  these 
conditions.  After  the  lapse  of  about  a 
month,  his  attention  having  been  called  to 
it,  he  took  possession  of  the  table  for  the 
company,  and  still  held  it  at  the  time  of 
trial.  Held,  in  an  action  for  negligence  in 
delivering,  tiiat  the  damages  should  be 
measured  by  the  actual  loss  or  amount  of 
the  injury,  and  as  the  evidence  showed 
that  the  table  was  taken  back  substantially 
as  good  as  when  delivered,  a  judgment  for 
the  full  price  was  excessive.  American 
Exp.  Co.  V.  Brianuiick,  \  III.  App.  6o6. 

(2)  For  delay.  — Vox  a  negligoit  delay  in 
the  transportation  of  goods  an  express  com- 
pany is  liable  for  such  damages  only  as  are 
the  direct  and  immediate  consequence  of 
the  breach,  and  are  deemed  to  have  been 
contemplated  by  tiie  parties  when  they 
made  the  contract.  Thus,  in  case  of  such 
delay,  an  express  company  will  be  liable  for 
the  dilTerence  between  the  market  value  of 
the  goods  at  the  lime  and  place  when  and 
where  they  ought  to  have  been  delivered  and 
such  value  when  they  were  delivered  ;  also 
for  any  extra  expense  incurred  in  writing  or 
telegraphing  for  them,  but  not  for  the  dif- 
ference berwecn  the  price  for  which  the 
consignor  had  contracted  to  sell  them  and 
their  market  value  when  and  where  they 
were  delivered,  unless  the  company  was 
notified  that  they  were  shipped  to  com- 
plete contracts  of  sales  theretofore  made. 
Afiirrell  v.  Pacific  Exp.  Co.,  54  Ark.  22,  14 
S.  IV.  Rep.  1098. 

Where  money  is  sent  by  express,  in  a  suit 
for  delay  in  its  transmission,  in  the  absence 
of  prof)f  of  special  damages,  the  measure  of 
damages  is  interest  on  the  money  from  the 
time  it  should  have  reached  its  destination 
to  the  time  it  did.  United  States  Exp.  Co. 
v.  flaiites,  67  ///.  137. 

In  an  action  for  damages  against  an  ex- 
press company  for  a  delay  in  the  shipment 
of  a  piece  of  machinery  necessary  to  the 
operation  of  the  plaintiff's  mill,  the  jury, 
in  estimating  the  damages,  may,  under 
proper  obligations  and  proof,  consider  the 
loss  of  time,  the  expense  of  idle  hands,  the 
contracts  which  the  plaintiff  had  to  fill,  and 
the  profits  arising  from  the  operation  of  the 
mill.  The  fact  that  the  machinery  was  de- 
layed for  four  months  at  the  place  where  it 
had  been  sent  for  repairs,  does  not  preclude 
the  plaintiff's    right   to    recover.      Pacific 


Exp.  Co.  V.  Darnell,  {Tex.)  32  Am.  &■•  t.ng, 
K.  Cas.  543,  6  S.  IV.  Pep.  765. 

A  prize  of  $500  was  offered  for  the  best 
plans  and  specifications  of  a  building. 
Plaintiff  sent  plans  and  specifications  by 
express,  but  they  were  not  received  in  time, 
owing  to  the  negligence  of  the  express  com- 
pany. Held,  that  the  measure  of  damages 
was  not  the  value  of  the  time  and  materials 
expended  in  making  the  plans,  but  the 
value  of  plaintiff's  chance  of  obtaining  the 
prize.  Adams  Exp.  Co.  v.  Egbert,  36  Pa. 
St.  360. 

In  such  case,  in  the  absence  of  proof  of 
any  probability  that  plaintiff  would  have 
obtained  the  premium  had  his  plans  and 
specifications  been  delivered  according  to 
the  contract,  there  can  only  be  a  recovery 
of  nominal  damages.  Adams  Exp.  Co.  v. 
Egbert,  36  Pa.  St.  360. 

1)1.  Kerovery  over  by  express  ooin- 
paiiy.— Treasury  notes  [7-30  notes |  of  the 
United  States  stolen  from  an  express  com- 
pany, and  sold  for  value  after  due,  in  the 
regular  course  of  business,  may  be  recovered 
of  the  purchaser  by  the  express  company 
which  has  succeeded  to  the  rights  of  the 
original  owner.  Verniilyf  v.  Adams  Exp. 
Co.,  ?i  Wall.  {U.  S.)  138;  affirming  10 
Blatclif.  2S0. 

The  fact  that  an  express  company,  re- 
ceiving goods  from  a  vendor  to  be  trans- 
ported and  delivered  to  a  vendee  upon 
the  payment  of  the  price,  renders  itself 
liable  to  respond  to  the  vendor  for  the 
price  in  consequence  of  its  delivering  the 
goods  to  the  vendee  without  the  payment 
of  the  price,  v.ill  not  entitle  it  to  sue  the 
vendee  by  attachment  under  subdivision 
13  of  section  i  of  the  Mo.  Attachment  Act. 
Richardson's  Mo.  Exp.  Co.  v.  Cunningham, 
25  Mo.  396. 


EXPROPRIATION. 
Of  land,  under  Canadian  statutes,  see  Emi- 
NiiNT  Domain,  1210-1281. 


EXPULSION. 

From   trains,    generally,   see    Ejection    of 

Passknoers. 
Of  disorderly  passenger  from  ladies'  car,  see 

Cakuiaok  (IK  Passknckks,  ;324. 

—  passengers  from   street-cars,  see  Strf.et 

Railways,  510-5:51. 

—  person  riding  on  free  pass,  see  Passes, 

17. 
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EXTENSION. 
Of  main  line,  when  deemed  a  branch,  see 
Branch  and  Lateral  Roads,  7. 

—  period  of  exemption  from  taxes,  see  Taxa- 

tion, 151. 

—  receiverships,  see  Receivers,  170. 

■—  roads,  construction  of  statutes  relating 

to,  see  Statutes,  57. 
location  of,  see  Location  of  Route,  7. 

—  shore  front,  see  Riparian  Rights,  6. 

—  time  for  sale  of  "superfluous  lands,"  see 

Eminent  Domain,  1118. 
to  answer,  in  foreclosure,   see  Mort- 
gages, 108. 

—  track,  by  permission  of  city,  see  Street 

Railways,  30,  95. 
mandamus  to  compel,  see  Street  Rail- 
ways, 31. 

—  use,  when  a  "taking,"  see  Eminent  Do- 

main, 167. 
Right  to  construct,  under  charter  provisions, 

see  Charters,    71;   Street  Railways, 

73. 
When  covered  by  mortgage  made  prior  to 

construction,  see  Mortgages,  44. 

—  deemed  a  public  use,  see  Eminent  Domain, 

184. 


EXTINGUISHMENT. 

Of  carrier's  lien  for  charges,  see  Carriage  of 
Merchandise,  380-31)5. 

—  easements,  see  Easements,  9,  10. 

—  exemption  from  taxation  by  leasing  road, 

see  Taxation,  152. 

—  fires,    see    Fires,    73-78,    110,   111, 

328. 

—  limitation  of  liability,  see   Carriage   of 

Merchandise,  485-490. 

—  mortgages,  see  Mortgages,  304-309. 

—  private  ways,  see  Private  Ways,  7,  8. 

—  right  of  stoppage  in  transitu,   see    Car. 

RiAGE  OF  Merchandise,  510-517. 

—  title  to  right  of  way,  see  Right  of  Way, 

3. 
Payment,  when  not  an,  see  Coupons,  O. 


EXTRA. 

Allowance,  in  addition  to  costs,  see  Costs, 
4;  Eminent  Domain,  772. 

Baggage,  limit  of  weight,  etc.,  see  Baggage, 
4U. 

Charges,  sec  Charges,  64-6G,  94. 

Fare,  see  Conductors,  8;  Ejection  of  Pas- 
sengers, O,  7  ;  Sleeping  and  Palace  Car 
Companies,  8;  Tickets  and  Fares,  122- 
129. 

Pay,  see  Construction  of  Railways,  37  ; 
Receivers,  101. 

Risks,  see  Employes,  Injuries  to,  203- 
284. 

Services,  see  Directors,  etc.,  30. 

Sessions,  see  Statutes,  33. 

Trains,  duty  in    management  of,  see    Em- 

FLOVKS,  RjJURIES  TO,   104. 

—  right  of  lessee  to  compensation  for  run* 

ning,  see  Leases,  etc.,  70. 
Wages,  see  Employes,  19. 
Work,  right  to  pay  for,  see  Construction  of 

Railways,  30,  80  ;  Government  Rail- 

roads^  9. 


EXTRAHAZARDOUS. 
Work,  duty  to  warn  employes  as  to,  see 
Employes,  Injuries  to,  32. 


EXTRAORDINARY. 

Floods,  non-liability  in  cases  of,  see  Flood- 
ing Lands,  22. 

Risks,  assumption  of,  by  employe,  see  Em- 
ployes, Injuries  to,  204. 

—  negligence  in  subjecting  employ:  to,  see 
Employes,  Injuries  to,  518. 


EXTRATERRITORIALITY. 

Of  statutes  as  to  liability  for  negligence  of 
co-servants,  see  Fellow-servants,  104. 

giving  action  for  causing  death,  see 

Death  by  Wrongful  Act,  112. 

—  stock  laws,  see  Animals,  Injuries  to,  16. 


FACILITIES. 

Discrimination  as  to  furnishing,  see  Dis- 
crimination, 50-54. 

For  purchase  of  tickets,  see  Tickets  and 
Fares,  20-29. 

To  express  companies,  duty  of  railway 
company  to  furnish,  see  Express  Compa- 
nies, 7-9. 


FALSE  IMPRISONMENT. 

See  also  Arrest,  3 ;    Tickets   and    Fares, 
143-149. 

1.    What  constitutes,  {ircncrally. — 

The  employes  of  a  railroad  company  were 
arrested  under  criminal  process,  for  mali- 
cious injury  to  a  building  while  removing  a 
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section  house  belonging  to  the  company, 
and  were  brought  before  a  magistrate,  but 
were  subsequently  released,  the  persons  or- 
dering the  arrest  saying  that  they  did  not 
wish  to  prosecute  them  further,  as  they  had 
sued  out  an  injunction  restraining  the  com- 
pany from  removing  the  building,  //e/d, 
that  the  proceeding  was  a  sliam,  and  those 
causing  the  arrest  were  liable  in  damages 
for  false  imprisonment;  that  under  the  cir- 
cumstances the  damages  were  aggravated 
rather  than  diminished  because  the  forms 
of  legal  process  were  made  ns^  of  to  ac- 
complish the  sham  arr^  st:.  /  '.  >  .  /.  Gooii- 
man,  49  Mo.  62. 

PlaintifiE,  acting  under  th  a^wioaiyof  a 
permit  issued  by  the  proper  official,  and  for 
the  purpose  of  repairing  sc/er  connections, 
which  could  not  be  done  in  any  1,!  er  w._ 
excavated  a  street, and  thereby  unavoidi'Lly 
interfered  with  the  passage  of  the  defend- 
ant's cars.  For  this,  and  on  request  and 
complaint  of  the  defendant's  serv.ints,  he 
was,  without  warrant,  twice  arrested  and 
brought  before  a  police  justice,  charged 
with  violating  section  426,  subd.  3,  of  the 
N.  Y.  Penal  Code.  The  last  time  he  was 
found  guilty  and  fined.  He  paid  the  fine, 
was  discharged,  and  brought  suit  for  false 
imprisonment.  Held,  that  the  jury  were 
justified  in  finding  that  plaintiff  had  not 
violated  section  426,  subd.  3,  of  the  penal 
code,  and  that  the  arrest  and  imprisonment 
were  caused  and  instigated  by  defendant's 
agents  or  servants.  Kolzem  v.  Broadway  <&* 
S.  A.  R.  Co.,  I  Misc.  148,  48  N.  V.  S.  A\ 
656,  20  A'.  V.  Stipp.  700. 

A  by-law  of  a  railway  company,  whereby 
a  passenger  not  producing  or  delivering  up 
his  ticket  is  to  be  required  to  pay  the  fare 
from  the  place  where  the  train  originally 
started,  is  not  a  by-law  imposing  a  penalty 
or  a  forfeiture,  such  as  the  defendant  com- 
pany was  authorized  to  make,  and  the  ar- 
rest of  a  passenger  on  not  producing  his 
ticket  and  refusing  to  pay  the  fare  from  the 
place  where  the  train  started  was  illegal. 
Chilton  V.  London  &»  C.  R.  Co..  5  Railw. 
Cas.  4,  16  Af.  &^  IV.  212,  II  /ur.  149,  16  L. 
J.  Ex.  89. — Disapproved  as  to  dictum  in 
Brown  v.  Great  Eastern  R.  Co.,  L.  R.  2  Q. 
B.  D.  406,  46  L.  J.  M.  C.  231,  36  L.  T.  767, 
25  W.  R.  792. 

2.  What  does  not.— If  the  agent  of  a 
company  does  nothing  more  than  to  make 
a  complaint  to  a  magistrate  against  another 
for  an  oflense,  and  the  latter  is  arrested 


under  a  warrant  duly  issued  by  the  magis- 
trate, who  has  jurisdiction  of  the  subject- 
matter  and  of  the  party,  the  company  is  not 
liable  to  an  action  by  the  arrested  person 
for  false  imprisonment,  although  the  com- 
plaint is  defective.    Langford  v.  Boston  6^ 

A.  R.  Co.,  30  Am.  &*  Eng.  R.  Cas.  653,  144 
Mass.  431,  4  A^.  Eng.  Rep.  209,  11  N.E.  Rep. 
697. 

3.  Company's  liability  for  acts  of 
its  agents,  };enerally.*— A  corporation 
is  liable  for  false  imprisonment  committed 
by  its  authority ;  such  authority  need  not 
be  under  seal,  but  evidence  must  be  given 
to  satisfy  the  jury  that  the  wrong-doer  had 
authority  from  the  company.  Goff  \.  Great 
Northern  R.  Co.,  3  El.  &»  El.  672,  30  L.J.  Q. 

B.  148,  7  Jur.  N.  S.  286,  3  L.  T.  850.— Ap- 
proved IN  Moore  v.  Metropolitan  R.  Co., 
L.  :i.  8  Q.  B.  36,  27  L.  T.  579,  21  W.  R.  145, 
42  L.  J.  Q.  B.  23.— And  see  Moore  v.  Met- 
ropolitan R.  Co.,  L.  R.  8  Q.  B.  36.  Hender- 
son v.  Midland  R.  Co.,  20  IV.  R.  23,  25  L. 
r.  881.  Kelly  v.  Midland  G.  Vl\  R.  Co.,  7 
Ir.  R.  C.  L.  8. 

Where  a  passenger  is  wrongfully  arrested 
for  non-payment  of  fare  by  a  station  em- 
ploye having  no  authority  to  arrest,  and 
whose  act  is  not  ratified  by  the  company,  it 
is  not  liable.  Roe  v.  Birkenhead,  L.  <S-»  C. 
J.  R.  Co.,  7  Ex.  36,  6  Railw.  Cas.  795,  21  L. 
J.  Ex.  9. 

A  railroad  company  is  liable  for  an  un- 
lawful arrest  and  imprisonment,  if  made  by 
its  agent  while  acting  within  the  scojie  of 
his  employment,  notwithstanding,  in  doing 
so,  he  was  acting  also  for  another  railroad 
company.  Illinois  C.  R.  Co.  v.  King,  6g~ 
Miss.  852,  13  So.  Rep.  824. 

Where  a  corporation  is  sued  for  assault 
and  battery  and  false  imprisonment,  it  is 
correct  to  charge  that  "if  defendants'  em- 
ploye, while  acting  within  the  scope  of  his 
duty,  unjustifiably  assaulted  plaintifl,  and 
assuming  to  act  under  the  defendants' 
authority,  and  as  a  part  of  the  same  trans- 
action, caused  plaintiff's  arrest,"  then  de- 
fendants are  liable.  Hatnel  v.  Brooklyn  &* 
N.  Y.  Ferry  Co.,  25  A^.  V.  S.  R.  153,  53  Htm 
634,  mem.,  i  Silv.  Sup.  Ct.  584.  6  A^  Y. 
Supp.  102;  affirmed  in  125  A'.  Y.  707,  mem., 
26  A^.  E.  Rep.  753,  34  A^.  Y.  S.  R.  1013. 

Whether  the  company  authorized  the  ar- 

*  Liability  of  company'for  arrests  of  passen- 
gers by  servants,  see  note,  32  Am.  St.  Rf.p.  too. 

Company  not  liable  for  unlawful  arrests  by 
servants,  see  note,  18  Am.  &  Eng.  R.  Cas.  386. 
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rest  is  Immaterial.  Hamel  v.  Brooklyn  &* 
N.  Y.  Ferry  Co.,  25  N.  V.  S.  K.  153,  53  Hun 
634.  mem.,  i  Silv.  Sup.  Ct.  584,  6  N.  Y. 
Supp.  102  ;  affirmed  in  125  N.  Y.  707,  mem., 
26  iV.  ^.  Rep.  753,  34  A^.  1^-  ^-  A'.  1013. 

An  express  company  is  liable  for  the  acta 
of  its  officers  and  agents,  when  acting  in 
the  sphere  of  their  appropriate  duties ;  and 
an  agent  of  a  company  who  arrested  the 
plaintiff,  wiio  was  suspected  with  having 
stolen  money  from  the  company,  for  the 
purpose  of  recovering  the  money  so  stolen 
for  the  benefit  of  the  company,  was  acting 
within  tiie  sphere  of  his  appropriate  duty 
as  the  agent  of  said  company,  and  the  ar- 
rest of  the  plaintiff  by  such  agent  under 
the  circumstances  set  forth  in  the  rec- 
ord, was  not  such  a  wilful  trespass  on  the 
part  of  the  agent  as  will  exonerate  the  com- 
pany from  liability  for  the  conduct  of  their 
agent  in  making  the  arrest ;  the  more  espe- 
cially as  the  company,  after  the  arrest  and 
discharge  of  the  plaintiff,  recognized  the 
authority  of  their  agent  to  make  the  arrest, 
by  endeavoring  to  procure  a  release  from 
the  plaintiff  for  the  damages  sustained  by 
him  in  consequence  of  such  arrest  and  im- 
prisonment. Green  v.  Southern  Exp.  Co., 
41  Ga.  515. 

In  an  action  for  damages  against  a  rail- 
way company  or  its  receiver  for  false  im- 
prison'.nent,  the  act  being  calling  a  police 
officer  and  causing  him  to  take  the  plaintiff 
into  custody,  the  plaintiff  being  drunk  and 
in  a  public  depot — held,  if  the  act  of  the 
officer  in  the  matter  was  legal  it  would  fol- 
low that  if  the  defendant  through  its  ser- 
vant abetted  the  policeman,  such  act  would 
also  be  justifiable.  Pratt  v.  Brown,  80  Tex, 
608,  16  S.  IV.  Rep.  443. 

If  the  arrest  when  made  was  lawful  and 
caused  by  the  agent  of  the  railway  company, 
and  the  police  officer  or  city  authorities 
kept  the  accused  in  confinement  for  a 
longer  time  than  was  lawful,  neither  the 
agent  nor  the  railway  company  would  be 
responsible  for  the  wrong  in  such  confine- 
ment. Pratt  V.  Brown,  80  Tex.  608,  16  S. 
W.Kep.^M. 

4.  conductor. — A  company  is  lia- 
ble for  the  false  imprisonment  of  a  passen- 
ger, made  or  caused  to  be  made  by  its 
conductor  in  charge  of  the  train  during  his 
execution  of  the  carrier's  contract  to  treat 
properly  and  convey  safely.  Gillifigham  v. 
Ohio  River  R.  Co.,  51  Am.  A*  Eng.  R.  Cas. 


222,  35  IV.  Va.  588,  14  L.  R.  A.79S.  j^S.E. 
Rep.  243. 

W.  Va.  Code,  §  31,  ch.  146,  which  enacts, 
among  other  things,  that  "the  conductor  of 
every  train  of  railroad  cars  shall  have  all 
the  powers  of  a  conservator  of  the  peace, 
while  in  charge  of  the  train,"  docs  not  re- 
lieve the  carrier  of  passengers  from  such 
liability.  Gilliiigham  v.  Ohio  River  R.  Co., 
51  Am.  &•  Eng.  R.  Cas.  222.  35  IF.  Va.  588, 
14  L.  R.  A.  798,  14  S.  E.  Rep.  243. 

Where  the  conductor  on  a  street  railway 
car  procures  the  arrest  of  a  disorderly  pas- 
senger, such  act  not  being  within  the  scope 
of  the  conductor's  autiiority,  if  the  com- 
pany does  not  adopt  his  action,  it  is  not 
liable.  Cunningham  v.  Seattle  Elcc.  R.  &* 
P.  Co.,  3  Wash.  471,28  Pac.  Rep.  745. 

A  conductor  refused  to  accept  a  ticket 
offered  by  a  passenger,  and  on  the  arrival  of 
the  train  at  his  destination  procured  an 
officer  to  enter  the  car  and  arrest  him  with- 
out a  warrant,  though  the  conductor  was  a 
police  officer  himself.  Held,  that  it  could 
not  be  said,  as  a  matter  of  law,  that  the  ar- 
rest was  by  tlie  conductor  as  police  officer; 
but  if  the  conductor  in  procuring  the  arrest 
acted  merely  as  conductor,  and  within  the 
scope  of  his  employment,  tiie  arrest  being 
unauthorized,  constituted  a  false  imprison- 
ment for  which  the  company  would  be 
liable.  A'rulevits  v.  Eastern  R.  Co.,  28  Am. 
&>  Eng.  R.  Cas.  138,  143  Mass.  228,  9  A\  E. 
Rep.  613. 

Defendant  requested  the  court  to  charge 
that  if  there  was  no  probable  cause  for  mak- 
ing the  complaint,  yet  if  in  making  it  the 
conductor  did  not  act  with  a  malicious  pur- 
pose or  with  actual  malice,  defendant  was 
entitled  to  a  verdict.  The  court  so  charged, 
striking  out  the  word  "actual."  Held,  no 
error ;  the  word  omitted  did  not  detract 
from  the  force  of  the  request  made,  the 
jury  not  having  been  instructed  in  the  tech- 
nical distinction  between  legal  and  actual 
malice,  and  as  applied  to  the  case  at  bar, 
in  the  form  submitted,  there  was  none. 
Toomey  v.  Delaware,  L.  &>  W.  R.  Co.,  2 
Misc.  82,  49  A^.  Y.  S.  R.  623, 21  A^.  Y.  Supp. 
448  ;    affirmed  in  4  Misc.  392. 

At  plaintiff's  request  the  court  charged 
that  if  the  conductor  made  the  charge  of 
the  criminal  complaint  for  the  sole  purpose 
of  collecting  a  debt,  and  to  prove  himself 
right,  they  must  find  malice.  Held,  correct. 
Toomey  v.  Delaware,  L.   &*  IV,  R.  Co.,  2 
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Misc.  82.  49  N.  r.  S.  R.  623,  21  N.  V.  Supp. 
44S  ;  affirmed  in  4  Misc.  392.— Following 
Lyncli  V.  Metropolitan  El.  R.  Co.,  90  N.  Y. 

n- 

The  court  further  charged  at  plaintiff's 
request,  that  the  conductor  was  chargeable 
wiih  the  knowledge  of  his  assistant  con- 
ductor, that  plaiiitilT  had  delivered  un- 
punched  tickets  to  him.  Held,  that  in  the 
circumstances  the  charge  was  right ;  it  was 
the  duly  of  the  one  to  keep  the  other  in- 
formed as  to  the  tickets  collect, J,  so  that 
demands  might  not  be  made  twice  of  the 
same  passenger;  the  implic'tion  of  knowl- 
edg<;  arises  from  the  duty  imposed  of  com- 
municating it.  Toovuy  V.  Dclaiuarc,  L.  o-» 
ir.  A'.  Co.,  2  Misc.  82,  49  N.  V.  S.  R.  623, 
21  X.  ] '.  A'/^//.  448  ;  affirmed  in  4  Misc.  392. 

Defendant  recpiested  the  court  to  charge 
tliat  the  plaintiff,  when  applied  to  by  the 
c'Miductor,  was  bound  to  produce  a  proper 
and  valid  ticket  as  evidence  of  his  right  to 
liiie  upon  the  train  or  pay  his  fare.  The 
ccKirt  nplicd :  "If  he  could  do  so,  he  was. 
If  he  had  had  a  ticket  and  lost  it,  it  was  a 
subject  of  explanation.  It  was  his  duty 
(ijtlier  to  produce  a  proper  ticket,  or  pay  his 
fare,  or  make  sonic  reasonable  e.NpIanation 
why  he  didn't  do  it."  Held,  that  in  view  of 
the  facis  and  the  rules  of  law  applicable 
thereto,  the  reply  of  the  court  was  a  proper 
answer,  for  it  left  the  jury  free  to  determine 
whether  the  plaintiff  really  had  tho  ])r<)per 
ticket  and  how  he  had  disposed  of  it,  and 
whether,  in  view  of  the  explanation  given, 
the  conductor  acted  with  or  without  prob- 
able cause.  Tooiney  v.  Delaware,  L.  &*  W. 
A".  Co.,  2  Misc.  82,  49  iV.  ]'.  S.  R.  623,  21  iV. 
] '.  Suf>p.  44S  ;  affia-vied  in  4  Misc.  392. 

5.  depot  agent.*—  The  question 

whether  the  Miss.  Act  of  1S90,  Laws,  p.  106, 
creating  depot  agents  conservat<irs  of  the 
peace,  is  unconstitutional,  as  infringing  the 
chartered  right  of  a  railroad  company  to 
employ  its  own  agents  and  define  their 
duties,  is  not  involved  in  an  action  against 
such  company  for  an  unlawful  arrest  made 
by  its  depot  agent  while  engaged  in  its  ser- 
vice and  about  its  business,  for  in  the  ab- 
sence of  such  statute,  the  company  would 
be  liable.  Illinois  C.  R.  Co.  v.  King,  69 
Miss.  852,  13  So.  Rep.  824. 

The    authority    conferred     upon    depot 

*  Liability  for  arrest  by  station  agent  of  per- 
son in  waiting  room,  see  48  Am.  &  Eng.  R.  Cas. 
418,  abslr. 


af^ents  to  arrest  those  guilty  of  disorderly 
conduct  in  waiting  rooms  will  not  justify 
the  arrest  of  a  passenger  who  is  a  stranger, 
and  who,  after  failing  to  find  the  gentlemen's 
water-closet,  outside  the  main  depot  build- 
ing, impelled  by  necessity,  has  resort  to  the 
water-closet  intended  and  designated  for 
"ladies  only  "  and  opening  into  the  ladies' 
division  of  the  general  waiting  room. 
Kin^  V.  Illinois  C.  R.  Co.,  69  Miss.  245,  10 
So.  Rep.  42. 

O.  ileteetive. — 'A'here  a  corpora- 
tion employs  an  age.  .  to  detect  and  arrest 
offenders  against  its  property,  and  such 
agent,  acting  wiiliin  the  general  scope  of 
his  emplcjyment.  arrests  an  innocent  man, 
such  corporation  is  liable  therefor,  although 
the  particular  act  was  not  directly  author- 
ized. Pennsylvania  Co.  v.  IVeddle,  26  Am. 
d-»  Rng.  R.  Cas.  120,  100  Ind.  138.  Evans- 
ville  "Or-  T.  H.  R.  Co.  v.  McKee,  22  Am.  &* 
Eng.  R.  Cas.  366,  99  lud.  519,  50  Am.  Rep. 
102.— Applying  Chicago  ity  R.  Co.  v. 
McMahon,  103  111.  485,  42  Am.  Rep.  29. 
D1.STINGUISHING  Ilelfrich  v.  Williams,  84 
Ind.  553. 

Where  a  company  employs  a  detective  and 
he  arrests  a  person  on  suspicion,  the  com- 
jjaiiy  is  not  liable  for  the  action  of  a  police 
justice  in  detaining  the  person,  unless  it  was 
done  at  the  request  of  the  detective.  New- 
man V.  A'cw  York,  L.  E.  &^  IV.  R.  Co.,  54 
Hun  335,  27  N.  V.  S.  R.  135,  7  JV.  Y.  Supp. 
560. 

If  plaintiff's  appearance,  under  the  cir- 
cumstances, was  such  as  to  justify  the  care- 
ful conclusion  of  the  officer  that  he  had 
either  committed  or  was  about  to  commit 
a  felony,  the  officer  was  excusable  for  mak- 
ing the  arrest,  although,  in  fact,  the  suspi- 
cion was  unfounded.  Newman  v.  New 
York,  L.  E.  6t*  W.  R.  Co.,  54  Hun  335,  27 
N.  Y.  S.  R.  135,  7  A^.  Y.  Supp.  560. 

Plaintiff  was  arrested  on  a  charge  from 
an  express  company  of  stealing  $60,000,  anrl 
the  evidence  showed  that  for  the  period  of 
about  two  weeks  he  was  constantly  guarded 
by  detectives  employed  by  the  company  ; 
that  he  was  at  no  time  free  to  come  and  gv 
as  he  pleased  ;  that  his  movements  were  at 
all  times  subject  to  the  control  and  direction 
of  those  who  had  him  in  charge ;  that  he 
was  urged  by  them  on  several  occasions  to 
confess  his  guilt,  and  make  known  his  con- 
federates; and  that  he  was  subjected  to 
repeated  examinations  and  cross-e-:  nina- 
tions  touching  the  robbery,  of  such  a  char- 
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acterasto  clearly  show  that  he  was  regarded 
as  a  criminal,  and  that  force  would  be  used 
to  detain  him  if  he  attempted  to  assert  his 
liberty.  Held,  suflicient  to  justify  a  finding 
tliat  he  was  deprived  of  his  freedom. 
Fotheringham  v.  AiLiins  Exp.  Co.,  36  Fed. 
Rep.  252  ;  see  also  34  Fed.  Rep.  646. 

7. yiitekeeper.  —  A  gatcman  cm- 
ployed  to  see  tiiiit  i);issengers  dei)osit  tiieir 
ticlvcts  at  the  leiininiis  of  a  railroad,  and  to 
prevent  the  exit  of  passen|.;ers  wIkj  omit  to 
make  snch  deposit,  has  no  constabulary 
riij;lit  tr)  pursue  and  bring  back  a  passenger 
failing  to  comply  with  the  regulations,  after 
the  jiasscnger  has  been  allowed  to  de[)art 
from  the  depot  grounds,  nor  has  the  gate- 
man  the  power  to  direct  a  policeman  to 
bring  the  olTender  back.  Corunn  v.  Long 
Island  R.  Co.,  2  City  Ct.  (X.   1'.)  106. 

Such  acts  are  in  excess  of  the  gatcman's 
implied  authority,  and  do  not  i)ind  the  rail- 
road company  uidess  it  expressly  authorizes 
them.  The  gaicman,  by  virtue  of  his  posi- 
tion, is  merely  autliorized  to  prevent  infrac- 
tions of  the  regulations,  and  not  to  punish 
past  transgressions.  Corwin  v.  Long  Island 
R.  Co.,  2  City  Ct.  (A'.  Y.\  106. 

Plaintiff  purchased  a  ticket  and  entered 
the  cars;  before  reaching  his  destination  he 
lost  his  ticket,  and  when  he  attempted  to 
pass  through  the  gate,  from  the  station 
platform,  he  was  stopped  by  the  gatekeeper, 
and  told  that  he  could  not  pass  until  he 
produced  a  ticket  or  paid  his  fare.  He 
stated  the  facts  of  his  purchase  of  a  ticket 
and  its  loss,  and  insisted  on  passing  out,  but 
was  pushed  back  by  the  gatekeeper,  who 
sent  for  a  police  officer  and  ordered  his  ar- 
rest; he  was  arrested,  taken  to  the  police 
station,  where  the  gatekeeper  made  a  com- 
plaint against  him,  and  he  was  locked  up 
over  night.  In  the  morning  plaintifl  was 
examined  before  a  police  magistrate,  the 
gatekeeper  appearing  against  him,  and  he 
was  discharged.  Defendant  had  given  or- 
ders to  its  gatekeepers  not  to  let  passengers 
pass  out  until  they  either  paid  their  fares  or 
showed  tickets.  In  an  action  for  false  im- 
prisonment— held,  that  the  detention  was 
unlawful,  that  defendant  was  responsible 
for  the  acts  of  the  gatekeeper,  and  that 
plaintiff  was  entitled  to  recover.  Lynch  v. 
Metropolitan  El.  A'.  Co.,  12  A>n.  &>  Eng.  R. 
Cas.  1 19,  90  A^  V.  77  ;  ajfjirniing  24  Hun  506. 
—Reviewing  Sunbolf  v.  Alford,  3  M.&  W. 
248;  Chilton  V.  London  &  C.  R.  Co.,  16  M. 
&  W.  212 ;  Standish  v.  Narragansett  Steam- 
5  D.  R.  D.— 39. 


ship  Co.,  Ill  Mass.  512.— Applied  in  Mul- 
ligan V.  New  York  &  K.  H.  K.  Co.,  39  N.  Y. 
S.  R.  20,  60  Hun  579.  DisTiNGUisiii:iJ  in 
Hardy  7^.  New  York  C.  iS:  H.  R.  R.  Co..  34 
N.  Y.  S.  R.  902,  58  Hun  607,  12  N.  Y.  Supp. 
55,  Followed  in  Toomeyz'.  Delaware,  L. 
&  W.  R.  Co.,  2  Misc.  (N.  Y.)  82. 

8. iiispcetor  at  sta(j«»ii.— A  rail- 
way company  having  l)y  statute  authority 
to  arrest  persons  defrauding  it  is  liable  for 
the  act  of  an  inspector  at  one  of  its  stations 
in  wrongfully  arresting  a  passenger  (jn  the 
charge  of  refusing  to  give  up  his  ticket  or 
pay  his  fare.  Moore  v.  Metropolitan  R.  Co., 
L.  R.  8  (2.  />.  36,  42  L.  J.  Q.  li.  23,  27  L.  T. 
579,21  W.  R.  145. 

It  is  a  question  for  the  jury,  in  an  action 
for  false  imprisonment,  whether  the  in- 
spector at  a  railway  station  has  authority 
from  the  company  \.o  give  a  passenger  into 
custody  for  his  alleged  refusal  to  deliver  up 
his  ticket  or  pay  the  fare.  Moore  v.  .Metro- 
politan R.  Co.,  42  L.J.  Q.  I}.  23,  L.  R.  8  (9. 
n.  36. 

O.  iii};lit   WJitcliinan.— A   person 

arrested  by  the  night  watchman  of  a  rail- 
road company,  who  has  no  legal  r.uthority 
to  make  arrests  as  an  olliccr,  can  recover 
against  the  company  damages  for  false  im- 
prisonment. Norfolk  &»  11'.  R.  Co.  v.  Galli- 
her,  89  Wi.  639,  16  .S".  E.  Rep.  935. 

10.  police   oflit'cr.*  —  A  railroad 

company  is  not  liable  for  a  malicious  prose- 
cution or  a  false  imprisonment,  where  one 
of  its  employes  charges  the  party  with  a 
crime,  and  has  him  arrested  by  a  ptjlice 
officer,  where  he  is  convicted  of  the  crime, 
upon  a  trial  before  a  magistrate.  Oppen- 
heinier  v.  Manhattan  R.  Co.,  45  N.  V.  S.  R. 
134,  63  ////;;  633,  18  A'.  Y.  Supp.  411. 

The  mayor  of  a  city  is  not  authorized  by 
law  to  appoint  a  special  policenian  for  a 
railroad  com|)any.  Xor/olk  &^  If.  R.  Co.  v. 
Galliher,  89  Va.  639,  16  .S".  E.  Rep.  935. 

Where  a  special  policeman  for  a  railroad 
depot  within  the  municipality  is  appointed 
lor  an  indefinite  time  by  the  mayor  thereof, 
the  ap[)ointee  to  receive  no  pay  from  the 
city,  he  being  employed  and  paid  by  the 
depot  company,  and  acting  generally,  in  his 
official  capacity,  under  the  orders  and  direc- 
tions of  the  depot  superintendent,  his  ofli- 
cial  authority  ceases  on  the  expiration  of 

*  Li.ibility  of  company  for  false  arrests  by  ser- 
vants employed  for  police  duty,  see  note,  14  L. 
R.  A.  792. 
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the  charter  limitation,  unless  the  appoint- 
ment be  approved  by  the  council.  In  the 
absence  of  proof  of  such  ratification,  the 
mayor's  coinniissit)n  will  not  protect  the 
depot  comi)any  in  an  action  for  damages 
for  false  imprisonment  brought  against  it 
by  one  arrested  by  the  oliiccr  for  a  supposed 
violation  of  a  city  ordinance.  Union  J).  i5-» 
K.  Co.  V.  Siiiit/i,   1 6  Co!o.  361,  27  J'ac.  Rep. 

329' 

1 1. 8tr<'i'(-«"ir  driver.— Where  a 

dispute  arises  between  a  driver  of  a  street- 
car and  a  passenger  as  to  whether  or  not 
he  has  paid  his  fare,  the  company  is  liable 
for  the  act  of  the  driver  in  procuring  his 
arrest  by  a  policeman  for  a  failure  to  pay  or 
leave  the  car,  if  it  turns  (nit  that  he  had  in 
fact  paid.  Rown  v.  Cluistopher  &-•  T.  St.  R, 
Co.,i\  /fun  (lY.  y.)  471.— AriM.viNG  H0IT- 
man  v.  New  York  C.  &  H.  R.  R.  Co,.  87  N. 
Y.  25;  Schultz  V.  Third  Ave.  R.  Co..  89  N. 
Y.  242  :  Stewart  v.  Brooklyn  &  C.  T.  R.  Co., 
90  N.  Y.  588. 

A  passenger  on  a  street-car,  by  mistake 
deposited  an  extra  fare  in  the  box,  which  he 
asked  the  driver  to  return  to  him,  which  he 
declined  to  do,  and  referred  the  passenger 
to  the  olFice  of  the  comjjany ;  l)ut  the  j)as- 
senger  took  a  fare  from  another  passenger, 
which  was  about  to  be  deposited  in  the  box, 
and  kept  it,  wlurcupon  the  driver  caused 
him  to  be  arrested.  Hcl,/,  that  a  regulation, 
if  it  existed,  requiring  him  to  go  to  the  com- 
pany's office  for  such  a  matter  was  unrea- 
sonable, and  that  the  company  was  liable 
for  false  imprisonment.  Corbett  v.  Twenty- 
third  St.  R.  Co.,  42  Hun  587,  4  .V.  V.  S.  R. 

535- 

In  such  case  the  damages  should  include 
not  only  a  sum  sufficient  to  compensate  for 
the  injury  and  indignity  to  which  the  passen- 
ger was  subjected  in  being  arrested  and  re- 
moved from  the  car,  but  also  for  the  sub- 
sequent imprisonment  while  detained  at  a 
station  house.  Corbett  v.  Twenty-third  St. 
R.  Co.,  42  Hun  5S7,  4  N.  V.  S.  R.  535.— 
Applying  Rown  v.  Christopher  &  T.  St.  R. 
Co.,  34  Hun  471. 

12.  ticket  agent.— Where  a  ticket 

agent  wrongfully  gives  into  custody  a  per- 
son upon  the  charge  of  attempting  to  steal 
money  from  the  till,  the  company  is  not 
liable  for  false  imprisoimient,  since  the  agent 
had  no  implied  authority  for  what  he  did. 
A//en  V.  London  &^  S.  JV.  R.  Co.,  40  L.J.  Q. 
B.  55.  23  L.  T.  612.  L.  R.  6  Q.  B.  65. 

So  held,  where  the  agent  caused  the  arrest 


because  he  mistakenly  supposed  plaintiti 
had  passed  a  counterfeit  bill  ui)on  him, 
il/// ///(,'<««  V.  Xew  York  iS^*  A'.  /)'.  R.  Co.,  53 
Am.  St*  I'.ns^.  R.  Cas.  47,  129  ;V.  1'.  506,  29 
A'.  /:'.  Rep.  952,  42  X.  Y.  S,  R.  83;  rerersin^^ 
39  N,  Y.  S.  R.  20,  14  A'.  ]'.  Siipp.  456.— 
DisTiNGUisHKi)  IN  I'almeri  7'.  Maniuiitan 
R.  Co.,  133  N.  Y.  261  ;  Tiniier  v.  New  York, 
O.  cS:  W.  R.  Co.,  71  liun  (N.  Y.)43i. 

i:{.  Itatllifatioii  of  a^ent'.s  aefs.— 
An  act  of  an  employe  in  assaulting  and  im- 
prisoning a  passLMiger  to  compel  him  to  pay 
ills  fare  may  be  ratilied  by  the  company, 
since  it  might  have  been  committed  for  its 
benetit.  Eastern  Counties  R.  Co.  v.  Broom, 
6  A'.r.  314,  6  Railiu.  Cas.  743,  15  ////-.  297,  20 
L.J.  Ex.  196. — Not  follow  i'.d  in  (ioll  t'. 
Great  Northern  R.  Co.,  3  El.  &  VA.  672,  30 
L.  J.  Q.  H.  14S,  7  J"'-.  N.  S,  2SC,  3  L.  T. 
S50. 

14.  Malice  —  Proliablc  eaii.se.  — 
Though  the  ticket  of  a  passenger  may  not 
entitle  him  to  ride,  yet  if  the  c(jMdiict()r  acts 
without  probable  cause  and  maliciously  in 
having  him  arrested  for  attemiJiing  to 
evade  payment  of  fare,  the  company  may  be 
liable,  as  the  want  of  probable  cause,  ami 
malice,  on  the  part  of  the  conductor  may  be 
imputed  to  the  corporation  itself.  Kiide- 
vita  v.  Eastern  R.  Co.,  140  Mass.  573,  5  .\'. 
E.  Rep.  500. 

PlaintilY  got  on  a  train  to  ride  and  had  a 
ticket,  but  it  called  for  a  ride  in  the  inverse 
order  in  which  plaintilT  desired  to  go,  and 
the  conductor  refused  to  accept  it,  and  de 
manded  fare.  PlaintilT  informed  him  that 
he  thought  his  ticket  was  good,  and  he  had 
got  on  the  train  without  money,  and  ofTered 
to  let  him  hold  the  ticket  as  security  that 
he  would  pay  in  the  evening,  which  the 
conductor  refused,  and  told  him  that  he 
would  "  fix  him  "  when  they  got  to  the  sta- 
tion. The  conductor  was  a  police  office'', 
but  he  procured  another  officer  to  be  at  the 
station,  who  entered  the  train  and  arrested 
plaintifT  before  he  attempted  to  leave  tiic 
car,  and  had  him  retained  in  custody  on  a 
complaint  subsequently  made  by  the  con- 
ductor;  but  he  was  subsequently  acquitted 
on  the  trial.  Held,  sufficient  evidence  that 
the  complaint  was  made  without  probable 
cause.  Krulevits  v.  Eastern  R.  Co.,  28  Afu. 
Sf  Eng.  R.  Cas.  138,  143  Afass.  228,  9  M.  E. 
Rep.  613. 

Plaintiff  was  arrested  on  suspicion  at  the 
instance  of  a  detective  employed  by  de- 
fendant company,  at  a  station,  when  he  was 
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about  to  depart  on  a  train.  The  detective 
testified  that  plaintifT  had  on  a  rubber  suit 
and  hood,  part  of  which  came  down  over  his 
face,  with  lioles  in  it  through  whicii  he  could 
see,  and  wearing;  a  false  beard,  and  that  he  ar- 
rested liim  because  he  regarded  him  as  a  sus- 
picious and  disorderly  person  ;  and  that  he 
fcjuiul  on  his  person  a  bottle  of  liquid  and 
raj^s  in  an  oily  condition,  and  eight  or  ten 
wax  tapers ;  but  he  was  accjuittcd  on  the  tri;;' 
Held,  in  an  action  for  false  arrest  and  in  - 
prisonmcnt,  tiiat  the  qiiestion  of  whether 
the  arrest  was  justifiable  should  have  been 
submitted  to  the  jury.  Ninvman  v,  AVw 
York,  L.  E.  &*  W.  R.  Co.,  27  N.  V.  S.  K. 

I35' 

15.  Ph'ndiiiff.— A  count  which  avers 
that  the  defendants  "  maliciously  and  with- 
out prol)ab!e  cause  sued  out  a  warrant, 
commonly  called  a  peace-warrant,  against 
the  plaintiff,"  is  in  case  for  a  malicious 
prosecution  ;  and  so  is  a  count  which  avers 
that  the  defendants  "  recklessly  and  with- 
out probable  cause,  througii  their  agent  and 
servant,  caused  and  procured  a  peace-war- 
rant to  be  sued  out,"  etc.,  "on  whicli  said 
warrant  plaintilT  was  arrested,  and  brought 
before  the  said  justice  of  the  peace,  who,  on 
hearing  the  evidence  advanced  by  the  de- 
fendants, discharged  the  plaintiff  from  the 
arrest  under  said  warrant " ;  but  a  count 
which  avers  that  the  defendants  "  reck- 
lessly, maliciously,  and  without  probable 
cause  therefo'-,  caused  the,  plaintifl  to  be 
arrested  and  imprisoned,  on  a  charge  that 
he  had  threatened  to  injure  and  destroy  the 
lives  and  property  of  the  defendants,  and 
that  plaintid  was  imprisoned  by  defendants 
for  ten  days,"  etc.,  is  in  trespass  for  false 
imprisonment.  Owsley  v.  Monljromery  &> 
IV.  P.  A\  Co.,  37  Ala.  560,  Al^i.  Sel.  Cas. 

4S5. 

Justification  must  be  pleaded,  and  a  mere 
denial  of  knowledge  or  information  whether 
the  company  caused  the  arrest  raises  no 
issue.  IVilsoH  v.  Manhattan  R.  Co.,  ^g  N. 
Y.  S.  R.  116.  20  N.  v.  Supp.  852,  2  Misc. 
127. 

16.  Evidence.— In  an  action  by  the 
injured  person  for  damages,  he  may  give  in 
evidence  the  declarations  of  the  agent,  made 
at  the  time  of  the  arrest.  Pennsylvania  Co. 
v.  IVeddle,  26  Am.  &*  Eng.  R.  Cas.  120,  100 
Ind.  138. 

In  an  action  for  false  imprisonment  on  a 
charge  of  larceny,  evidence  of  the  physical 
condition  of  plaintiff's  brother,  arrested  at 


the  same  time,  is  admissible  to  show  that 
the  persons  making  the  arrest  had  no  rea- 
sonable grouiul  to  suppose  that  plaintilland 
his  brother  were  guilty.  Eitzpatrick  v.  A'fw 
York  6-  M.  Ji.  R.  Co.,  24  A'.  )'.  S.  R.  636,  53 
Httn  f)29,  mem.,  2  Silv.  Sup.  Ct.  192,  5  ^V.  Y. 
Supp.  685. 

Where  the  action  is  for  false  imprison- 
ment in  causing  the  arrest  of  plaintilT  on  a 
charge  of  raising  a  disturbance  in  a  car,  and 
plaintifT  testifies  that  he  was  making  no 
disturbance  and  iicard  no  complaint  from 
other  passengers,  it  is  competent  to  show  by 
the  persons  who  made  tlic  arrest  that  otiicr 
passengers  approved  of  the  arrest.  McGuirc 
v.  nroaduujy  &•  S.  A.  R.  Co.,  42  A'.  }'.  S.R. 
824,  62  IJiin  623,  16  N.  Y.  Supp.  922. 

Where  a  street  car  company  is  sued  for 
wrongfully  causing  the  arrest  of  a  person  on 
its  cars,  it  is  proper  for  the  company  to 
show  that  the  driver  of  the  car  at  the  time 
was  no  longer  in  its  service,  and  that  it 
could  not  learn  of  his  whereabouts,  for  the 
purpose  of  showing  why  it  did  not  produce 
him  as  a  witness.  McGiiire  v.  Broadway  &- 
S.  A.  R.  Co.,  42  A".  Y.  S.  R.  824,  62////;/ 623, 
16  A^  Y.  Supp.  922. 

PlaintifT  was  engaged  in  an  altercation 
with  a  depot  guard  about  eleven  o'clock  at 
night,  when  he  was  arrested,  and  was  taken 
before  a  magistrate  the  next  morning  and 
discharged.  Held,  in  an  action  for  false  im- 
prisonment, that  the  proceedings  before  the 
magistrate  were  admissible  in  evidence  as  a 
part  of  a  continuous  transaction.  Shea  v. 
Manhattan  R.  Co.,\lDaly  528,8  A'.  1'.  Supp. 
332,  29  N.  Y.  5.  /?.  313 ;  affirming  27  A'.  Y. 
S.  R.  33,  7  A^.  Y.  Supp.  497.  -  Quoting 
Rown  V.  Christopher  &  T.  St.  R.  Co.,  34 
Hun  471. 

A  judgment  in  a  criminal  prosecution  is 
admissible  in  a  subsequent  civil  action  for 
false  imprisonment  only  as  to  the  fact  that 
the  judgment  was  rendered ;  but  it  is  not 
evidence  of  the  fact  on  which  such  judg- 
ment rests — that  is,  of  the  guilt  of  the  ac- 
cused. Wilson  V.  Manhattan  R.  Co.,  49  N. 
Y.  S.  R.  116,  20  N.  Y.  Supp.  852,  2  Misc. 
127. 

Where  plaintiff  sues  for  being  arrested  by 
a  policeman  on  a  charge  of  larceny  made  by 
defendant  company,  it  is  proper  to  refuse  to 
allow  a  witness  to  testify  as  to  the  descrip- 
tion  of  the  thief  that  had  been  given  him  by 
the  company,  where  no  question  of  that 
kind  is  presented  to  the  jury.  Fitspatrick 
V.  New  York  6-  M.  B.  R.  Co.,  24  A'.  Y.  S,  R. 
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636,  53  ////«  629,  me»i.,  2  Silv.  Sup,  CI.  192, 
S  A',  y.  Supp.  685. 

In  an  ;icti(jn  (or  the  wrongful  arrest  of  a 
passenger  caused  by  the  conductor,  it  was 
alleged  that  the  conductor  was  "acting 
witliin  the  scope  of  liis  autliority."  Hild, 
competent  to  [)rove  that  in  the  performance 
of  the  act  liie  conductor  was  acting  witliin 
the  S[)lu're  of  his  authority  as  conferred  by 
the  company,  or  undtr  its  instructions. 
Galveston,  H.  &*  S.  A.  K.  Co.  v.  Doihihoe,  9 
Am.  &>  Ell);.  R.  Gts.  287,  56  Tr.v.  162.— 
Fni.i.owiNc;  I)e  Gress  v,  Hubbard,  4  Tex. 
L.J.  17. 

17.  Iiistriiftioii.s.  —  A  passenger  is 
bound  to  produce  a  valid  ticket  when  ap- 
plied to  by  a  conductor,  or  pay  his  fare,  or 
the  company  may  remove  him  ;  but  where  a 
passenger  is  allowed  to  complete  his  journey 
and  is  then  arrested  for  stealing  a  rifle,  and 
sues  for  false  airest,  it  is  proper  for  the 
court,  when  requested  to  instruct  that  "the 
plaintilT,  when  applied  to  by  the  conductor. 
was  bound  to  piodure  a  proper  and  valid 
ticl<el  as  evidence  oi  his  right  to  ride  upon 
the  train,  or  pay  his  fare,"  to  modify  the 
charge  as  follows:  "If  he  could  do  so,  he 
was.  If  he  had  a  ticket  and  lost  it,  it  was 
a  sut»jcct  for  explanation.  It  was  either 
his  duty  to  produce  a  proper  ticket,  pay  his 
fare,  or  make  some  reasonable  explanation 
why  he  did  not  do  so."  Toomcy  v.  Dela- 
ware, L.  6-  \V.  R.  Co.,  S3  N.  V.  S.  R.  567. 

A  passenger  refused  to  sign  his  ticket  as 
required  by  a  provision  therein,  which  ren- 
dered it  void,  and  refused  to  leave  the  train 
when  notified  that  his  ticket  did  not  entitle 
him  to  ride,  and  in  resisting  tlie  conductor 
in  an  efTort  to  put  him  off,  drew  a  revolver. 
A  constatjle  was  afterward  procured,  and  he 
was  arrested  and  removed  from  the  train 
and  kept  in  irons  for  twenty  minutes  before 
a  warrant  was  produced,  but  was  subse- 
quently acquitted.  In  a  suit  against  the 
company  for  malicious  prosecution,  the  con- 
stable testified  that  he  acted  merely  as  a 
peace  officer,  having  been  informed  that 
plaintiff  had  drawn  a  revolver.  Held,  that 
it  was  error  to  instruct  the  jury  that  if  the 
company  caused  the  arrest  merely  to  eject 
the  passenger,  the  constable  was  its  agent 
for  that  purpose,  and  the  company  was  lia- 
ble for  any  unnecessary  violence,  as  it  failed 
to  distinguish  between  the  violence  of  the 
officer  before  and  after  the  passenger  was 
removed.    Southern  Pac.  Co.  v.  Hamilton, 


54  Fed.  Rep.  46S.  7  U.  S.  App.  626,  4  C.  C, 

W.  441. 

18.  Duiiiuges,  generally.  —  In  esti- 
mating the  actual  damages  sustained  by  a 
passenger  who  is  arrested  on  the  car,  on  a 
claim  of  failing  to  pay  his  fare,  the  jury  may 
include  the  injury  to  the  |)lainiill  s  feelings, 
and  compensation  for  the  insult  tht-y  det  lu 
him  to  have  sustained,  and  the  indignity  to 
which  he  was  subjected.  Ro-.vii  v.  Cliiisto- 
plier^  T.  St.  R.  Co.,  34  llun  (A'.  J'.)  471.— 
Api'LII'.I)  in  Corhett  v.  Twenty-third  St. 
R.  Co.,  42  Hun  5S7,  4  N,  Y.  S.  R.  535- 
QuoTKl)  IN  Shea  v.  Maidiattan  R.  Co.,  15 
Daly  528.  8  N.  Y.  Supp.  332,  29  N.  Y.  S.  R. 

Where  a  petition  sets  forth  a  cause  of  ac- 
tion for  an  unjjiwful  arrest  and  imprison- 
ment, but  does  not  set  forth  any  sickness 
nor  iiny  facts  from  which  it  inis;lii  he  in- 
ferred, or  from  wiiich  the  law  would  im[)ly 
that  sickness  would  iioeessarily  follow  from 
the  facts  alleged,  or  from  the  arrest  and  the 
im[)risonment,  it  is  error  for  the  court  to 
permit  evidence  to  be  introduced,  over  the 
objection  of  the  defendant,  tending  to  show 
that  after  the  arrest  and  the  imiirisonment 
the  plaintiff  became  sick,  and  that  tlie  sick- 
ness was  produced  by  such  arrest  and  im- 
prisonment. Ateltisoii,  T.&^S.  F.  R.  Co.  v. 
Rice,  36  Kan.  503,  14  Pac.  Rep.  229. 

19.  remote.— Th.  plaintilf  was  im- 
properly arresteil  for  using  a  ticket  which 
he  had  purchased  of  the  company.  Upon 
trial  the  court  ruled  that  the  plaintiff  was 
entitled  to  recover  damages  for  indignities 
which  he  had  suffered  at  the  hands  of  the 
police,  for  his  mental  suffering,  and  for  sick- 
ness produced  by  a  cold  caught  while  con- 
fined. Held,  that  these  results  were  too 
remote  to  come  within  the  rule  of  damages 
applicable  to  an  action  of  contract,  and  tiiat 
the  plaintiff's  remedy  for  these  wrongs  is  by 
an  action  of  tort.  Miirdock  v.  Boston  tS^*  A. 
R.  Co.,  6  Am.  &-•  Eng.  R.  Cas.  406,  133  Mass. 
IS,  i^i  Am.  Rep.  57. —  Reviewed  in  Ala- 
bama &  V.  R.  Co.  V.  Hanes,  69  Miss.  160. 

30.  exemplary. — A  passenger  su- 
ing for  false  imprisonment  is  entitled  to  exi 
emplary  damages  for  indignity  and  humili- 
ation in  being  arrested,  handcuffed,  and  led 
away  without  the  slightest  pretext  or  cause 
for  it  whatever,  except  that  the  conductor 
persisted  in  closing  his  eyes  and  shutting 
his  ears  to  those  who  knew,  and  who  both 
showed  him  and  told  him,  the  real  offender. 
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Gillhii^hiun  v.  Ohio  River  A\  Co.,  $i  Am.  5- 
luijr.  A'.  Cas.  222.  35  W.  Fa.  588.  14  L.  Jt. 
y/.VyS,  14  S.  K.  AV/>.  243. 

21. tvvfC'S.*ilv<*.— In  case  of  an  un- 

wnrr.intcd  interference  with  the  personal 
lil)erty  of  :i  citizen,  under  circumstances 
indiciuinjj;  .nn  oppressive  use  of  a  sn[)puscd 
authority,  a  court  of  lust  resort  cannot  say 
tiiat  a  veuiict  for  S3000  dai\iiiges,  tliuu^;h 
iHiiisiially  lar^e.  is  i;xccsslve,  it  heing  the 
result  of  t!if  third  trial  of  tiic  action  by  a 
jury.  I'r.ion  /).  &•  K.  Co.  v.  Sniit/i,  16  Colo. 
361,  27  Pac.  Rep.  3:9. 

A  passens,'er  who  had  refused  to  present  a 
valid  ticket  or  pay  fare,  and  who  had  re- 
sisted heinji  ejected,  with  a  revolver  in  liis 
hand,  was  subsequently  arrested  by  a  con- 
stable and  kept  in  irons  for  twenty  minutes 
hefiire  a  warrant  was  procurcfl,  but  was 
suhse(iuently  discliar^tui.  In  an  action 
a},'ainst  the  company  the  evidence  tended 
to  show  that  the  constable  used  more  vio- 
lence than  was  neccs^arv,  but  that  plaintirt 
received  no  s^reat  b(jdil\'  harm.  Held,  that 
a  judgment  for  $15,000  siiould  be  set  aside 
as  excessive,  es[)ecially  where  enhanced  by 
erroneous  instructions  from  the  court. 
.Soiit/ient  Piic.  Co.  v.  Hiiiii/7/on,  54  Fed. 
Kff>.  468,  7  U.  S.  Afp.  626,  4  C.  C.  A.  441  •— 
Oi  uTiNG  ..Etna  Life  Ins.  Co.  7'.  Ward,  140 
U.  S.  76,  II  Sup.  Ct.  Rep.  720;  Pleasants  T/. 
F.iMt,  22  Wall.  (U.  S.)  120. 

PlaintifT  was  arrested  on  a  charge  of  lar- 
ceny or  robbery  from  an  express  company, 
by  detectives,  and  held  for  some  two  weeks 
witli'jut  a  warrant,  under  circumstances  that 
would  allow  the  awarding  of  exemplary 
daniaj^es.  Htld,  nevertheless,  that  a  ver- 
dict for  $20,000  w.is  excessive,  and  a  new 
trial  should  l)e  grained,  unless  the  plaintilT 
elected  to  remit  SJ^ooo-  I'ot/iii iHi^/tam  v. 
Adams  Exp.  Co.,  36  Fed.  Rep,  252. 


FALSE  PRETENSES. 
Prosecutions  for,  see  Criminal  Law,  23. 


FALSE  REPRESENTATIONS. 
By  agents,   liability    of    principal    for,    see 

AOKNCY,   {)}). 

—  infant    employe  as  to  his  age,    see   Em- 

ri,ov?:s,  Injitrif.s  10,  4((8. 
On  sale  of  stock,  sec  Siock,  51. 


FARES. 
Generally,  see   Tickeis  and    Fares,  HO- 
MO. 

Constitutionality  of  statutes  regulating,  see 

SrATun.s,  -u. 
Crown  duties  on,  in  England,  sec  Tickets 

AM)  Fakes,  142. 
Duty  to  carry  passenger  to  station  to  which 

fare   has    been  paid,   see    Carriagk   oi' 

PAssF.Nor.Rs,  227. 
Effect  of  payment  of,  on  freight  train,  see 

OAKUIAOI'  ok  I'ASSK.NfiKRS,  47. 

tender  of,  to  prevent  ejection  of  pas- 
senger, ste  LjKcrioN  oi-  Passinokrs, 
47-.~»l. 

Ejection  of  passenger  for  non-payment  of, 
see  EjKcrioN  oi'  Passknckrs,  5-18; 
Stukkt  Raii  ways,  51}). 

Evidence  of  <  tablished  rate  of,  see  Ejection 
oi'  P.\SNi  ,m;kus,  J)JJ. 

Lien  of  carrier  upon  baggage  for,  see  Hag- 
(;a';k,  oi. 

Necessity  of  payment  of,  see  Cakriaou  of 
Passi-.nc.kus,  1  ;j. 

No  a,^rceinent  to  stop  implied  from  collec- 
tion   of,  sec   Carriagi:    ok    Passknc.eus, 

On  English  tramways,  sec  Tramways,  5. 

—  ferries,  see  Fkrkies,  8. 

—  street  railways,  regulation  of,  by  statute, 

see  SiREKT  Railways,  255. 
Ordinance  regulating,  see  SrRiiKT  Railways, 

2<i<>,  2<>1. 
Overcharges     and     discrimination     in,    see 

Stkkkt  Railways,  ;JOt5-J508. 
Penalties   for    overcharges    in,    see   Penal- 

•ni.s,  (J. 
Persons  on  train  after  refusal  to  pay,  when 

deemed    trespassers,    see    Trespassers, 

Injiriks  to,  1  7. 
Prosecution  for  traveling  without  paying, 

see  Criminal  Law,  44. 
Regulation  of,  by   railway  commissioners, 

see  Railway  Commissionei;s,  8. 
Riding  on  freight  trains  without  paying,  see 

Collisions,  lO. 
Status  of  traveler   before  payment  of,  see 

Carriage  of  Passf.ngf.rs,  2.'». 
Tender  of,  how  pleaded,   see    Ejection    of 

Passf.ngf.rs,  8JJ. 
Validity  of  state  laws  attempting  to  regu- 
late, see  Commerce,  5. 


FAMILY  PORTRAITS. 
Measure  of  damages  for  loss  of,  see  Car- 
riage OF  Merchanoise,  707. 


FARM  CROSSINGS. 

Construction  of  statutes  requiring.  «ee  Stat- 
utes. i\1. 

Cost  of,  as  an  element  of  land  damages,  see 
Eminent  Domain,  <>7<>. 

Duty  of  company  respecting,  lee  Animals, 
Injuries  to,  170-184. 


#  (i'  "tk. 


n 


im 


614 


FARiM    CROSSINGS,  1,2. 


Duty  of  lessee  to  maintain  gates  at,  see 

Leasks,  etc.,  74. 
—  to   build  cattle-guards   at,  see   Cattle- 

GUAKliS,   Hi. 

fence  track  at,  see  Fences,  57. 

Injuries  to  persons  and  teams  at,  see  Cross- 
ings, Injuuiks,  etc.,  at,  G. 

Right  of  landowner  to  construction  of,  see 
Eminent  Domain,  144. 

1.  3)eiiiiitiuii. — The  term  "  farm  cross- 
ing" means  ;i  passage  either  over  or  under 
the  railroad  track.  IV/icclcr  v.  Rochester  i3- 
..s".  R.  Co.,  12  Biub.  (.V.  1'.)  227.— Rkvii.wkd 
IN  Louisville,  N.  A.  &  C.  i^.  Co.  v.  Hughes, 
2  hid.  .\pp.  68. — Burkes.  Grand  Trunk  R. 
Co.,  6  U.  C.  C.  P.  4S4. 

A  farm  crossing  is  an  easement  over  the 
track  of  a  railroad,  while  a  gate  is  a  pait  of 
the  fence  vhich  is  required  to  be  placed 
wherever  there  is  such  farm  crossing.  IVci' 
iiis/i  R.  Co.  V.  Kiine,  42  ///.  /lf>p.  272. 

A  private  way  across  a  railroad  from  a 
farm  lying  wholly  on  one  side  of  the  right 
of  way  to  a  highway  on  the  opposite  side  of 
the  right  of  way  is  not  a  farm  crossing  with- 
in the  meaning  of  section  5  of  the  Act  of 
April  13,  18S5  (Ind.  Acts  1S85,  p.  224),  which 
provides  that  "all  gates  and  bars  at  farm 
crossings  shall  "^  *  *  be-  constructed  and 
maintained  and  kept  closed  by  the  owner 
of  such  farm  crossing."  Louisville,  N.  A. 
6-  C.  R.  Co.  V.  ////!,'•//«,  2  Ind.  App.  68.  28 
iV.  E.  Rep.  158.—" Reviewing  Wheeler  v. 
Rochester  &  S.  R.  Co.,  12  Barb.  (N.  Y.) 
227. 

Where  a  landowner  puts  up  gates  in  the 
right  of  way  fence  to  enable  him  to  go  from 
his  land  to  a  private  side  track  on  tiie  rail- 
road right  of  way,  said  gates  do  not  consti- 
tute "  a  private  farm  crossing  "  within  the 
meaning  of  the  Indiana  Acts  of  April  S 
and  13,  1885,  and  the  railroad  company  is 
liable  in  damages  for  the  killing  of  stock 
belonging  to  a  third  person,  which  entered 
on  its  right  of  way  through  said  gates.  \Va- 
bash  R.  Co.  V.  Williamson,  3  Ind.  App.  190, 
29 .V.  E.  /\V^455.— QiJOTiNO  Jeffersonville. 
M.  h  I.  R.  Co.  V.  Dunlap,  112  Ind.  93; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Hughes,  2 
Ind.  App,  68. 

Ground  occupied  as  a  private  farm  cross- 
ing over  a  railroad  track  is  not  an  estab- 
lished road  or  way  within  the  meaning  of 
Pa.  Act  of  Feb.  19,  1849,  §  i",  providing 
that  such  roads  or  ways  must  not  be  im- 
peded or  obstructed  by  a  railroad.  Ambler's 
Appeal,  (Pa.)  4  A/l.  Rep.  187. 


2.  Duty  to  construct,  {jenevally.*— 

As  a  grneral  rule,  the  landowner  has  a  rea- 
sonable right  to  farm  crossings  over  a  right 
of  way  condemned  through  his  premises,  at 
such  places  as  the  necessities  of  his  farm 
demand  ;  provided  sucli  crossings  and  the 
use  thereof  will  not  interfere  with  the  para- 
mount rights  of  the  railroad  company. 
Kansas  City  &>  E.  R.  Co.  v.  A'rei^elo,  20  Am. 
&'  Eng.  R.  Cas.  241,  32  Kan.  608,  5  Pac. 
Rep.  15.— Fiii.i.owKn  in  Chicago,  K,  iS:  W. 
R.  Co.  V.  Cospcr,  42  Kan.  561,  22  Pac.  Rep. 

634. 

A  railroad  company  whose  line  runs 
through  the  land  of  an  owner  is  only  re- 
quired to  provide  a  crossing  for  s.ich  owner 
when  his  interests  and  convenience  require 
it.    Henderson  v.  Chieaj^o,  R.  I.  &>  P.  R.  Co., 

48  lou'a  216,  —  Not  ovkuuui.inc;  Aylcs- 
worth  V.  Cliicago,  R.  I.  &  P.  R.  Co.,  30 
Iowa  459. 

If  farm  crossings  are  a  part  of  the  plan  of 
a  railroad  where  its  right  of  way  crosses  the 
farm  and  are  shown  on  the  m.ip  and  profile 
of  the  road  on  record,  and  are  taken  into 
consideration  by  the  commissioners  in  mak- 
ing the  award  of  damages,  the  court  or  jury 
ui)on  appeal  should  assess  the  damages  to 
the  owner  of  the  land  with  reference  to  such 
plan  of  construction,  and  the  railroad  com- 
pany becomes  bound  thereby  to  construct 
such  crossings.  Kansas  City  &-  E.  R.  Co. 
V.  Krei^elo,  20  Am.  &*  E.vjf.  R.  Cas.  241,  32 
Kan.  608,  5  Pac.  Rep.  1 5. 

When  requested  by  the  owner  of  land 
crossed  by  the  road  of  a  company,  railroads 
in  Nebraska  are  required  to  make  and  keep 
in  good  repair  an  adequate  means  of  cross- 
ing the  track.  Eremont,  E.  &^  M.  V.  R.  Co. 
V.  Lamb,  5  Am.  <S-»  £";/^'.  A*.  Cas.  367,  11  iVeb. 
592,  10  /»'.  W.  Rep.  493. 

Where  landowners  have  granted  a  rail- 
road company  a  right  of  way  over  their 
lands,  the  company  is  under  no  obligation 
to  provide  a  crossing  over  its  track,  where 
there  is  no  agreement  to  that  effect  in  the 
deed  conveying  the  right  of  way.  Gulf,  C. 
&-  S.  F.  R.  Co.  V.  Jones,  3  ZV.r.  App.  (Civ. 
Cas.)  39. — For.LowiNc.  International  &  G. 
N.  R.  Co.  V.  Bost.  2  Tex.  App.  (Civ.  Cas.) 
334. — Cook  V.  North  &*  S.  R.  Co.,  50  Ga.  211. 

The  right  to  have  n  farm  crossing  over 

*  Duty  of  company  as  to  crossings  of  private 
ways,  see  note,  13  Am.  &  Eng.  K.  C.\s.  620. 

Duty  of  companies  to  build  bridges  over  track 
and  maintain  farm  crossings.  Who  has  a  right 
to  locate,  see  26  Am.  &  Eng.  R.  Cas.  3b4,aistr.; 

49  /J.  302,  adstr. 
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one  of  the  government  railways  is  not  a 
statutory  right,  and  in  awarding  damages 
full  compensation  for  the  future  as  well  as 
for  the  [last  (or  the  want  of  a  farm  crossing 
should  he  granted.  ri's//iti  v.  (J/u</i,  44 
A//!.  <5-»  E/ri;.  A'.  Cas.  73,  17  dvi.  Siif>.  Ct.  i. 
— Di.STiNGUisiiiNG  Clarke  v.  Rochester,  L. 
k  N.  F.  R.  Co.,  iS  Barb.  (N.  Y.)  350;  Wade- 
man  7/.  Albany  iSi  S.  R.  Co.,  51  N.  Y.  568; 
Smith  V.  New  York  &  O.  M.  R.  Co.,  63  N. 
Y.  59.  Rkvikwing  Brown  v.  Toronto  & 
N.  R.  Co.,  26  U.  C.  C.  P.  206. 

Railroad  companies  cannot  be  compelled 
to  erect  and  maintain  residence  crossings  at 
their  own  expense,  for  the  use  and  benefit 
of  individuals,  when  no  statute  existed  at 
the  time  of  the  construction  of  the  roads  re- 
quiring such  action  on  tlieir  pari.  People 
V.  Detroit,  G.  H.  &*  M.  R.  Co.,  42  Am.  &* 
F.iig,  Ji.  Cas.  257,  7<)  Mic/i.  471,  44  A'.  W. 
Rrp.  934. 

In  the  absence  of  any  statutory  provision, 
the  owner  of  inclosed  land  who  has  granted 
a  right  of  way  across  it  to  a  railway  com- 
]>aiiy  by  deed,  must  l)e  iield  entitled  to  such 
crossings  over  the  track  as  are  reasonably 
necessary  for  the  use  of  the  premises  in- 
closed. This  right  exists  whether  the  right 
of  v.'ay  be  conveyed  by  deed  or  is  secured 
by  condemnation.  In  cither  case  the  obli- 
gation does  not  rest  on  the  railway  com- 
pany to  construct  crossings  at  its  own  ex- 
pense. It  will  be  presumed  that 'vhen  the 
right  of  way  was  secureti  the  railway  in- 
demnified the  landowner  for  the  cxi)ense  of 
constructing  and  keeping  in  repair  all  neces- 
sary crossings.  Gii/f,  C.  &^  S.  F.  R.  Cj.  v. 
Ro"it)!and,  35  .,•////.  i5~»  I'.tii;.  R.  Cas.  286,  70 
Tex.  298,7  S.   \V.  Rtp.  718. 

Where  a  company  buys  land  on  one  side 
of  its  track,  after  it  has  constructed  a  farm 
crossing  thereon,  it  cannot  close  the  cross- 
ing, where  the  landowner  retains  a  private 
right  of  way  over  the  land  sold,  to  enable 
him  to  reach  a  public  iiighway.  Lakcnan 
V.  Hannibal  Sr-  St.  J.  R.  Co.,  36  Mo.  App. 
363- 

Plainiifl  owned  land  along  the  river 
Thames  at  a  point  where  there  was  a  bend 
or  elbow  in  the  stream.  He  conveyed  to 
defendants  the  strip  reciuired  for  their  track, 
which  ran  close  to  the  bank  at  tiiis  bend,  so 
as  to  leave  no  passage  from  his  land  above 
to  that  below,  but  he  had  access  to  each 
part  separat-ely  by  the  highway.  //(•/(/,  that 
defendants  were  not  bound  to  provide  any 


such  passage.  Carroll  \.  Great  Western  R. 
Co.,\\  U.  C.  'J.  n.  614. 

'S.  Duty  to  c'oii.struft  uiidor  stat- 
utes.— (i)  Illinois. — The  duty  of  railroads 
to  construct  necessary  farm  crossings  is 
purely  statutory,  and  the  remedy  for  its 
violation  must  be  pursued  as  pointed  out  in 
the  statute.  Cliica.^o,  M.  &-•  A'.  R.  Co.  v. 
Eielunan,  47  ///.  .///.  1 56. 

The  word  "  necessary  "  in  the  statute,  re- 
quiring railroad  corporations  to  construct 
farm  crossings  "  when  and  where  the  same 
may  become  necessary  for  the  use  of  the 
proprietors  of  the  lands  adjoining  such  rail- 
road," w;is  used  in  its  more  popular  sense, 
and  is  equivalent  to  the  words  "reasona- 
bly convenient."  Clialcraft  \\  /.oiiisi'il/e,  E. 
&»  St. L.  R.  Co.,  \\T,Ill.  86.— Dis riN(;uisHKD 
IN  Illinois  C.  R.  Co.  v.  Willenborg,  26  .\m. 
&  Eng.  R.  Cas.  358, 117  111.  203,  57  Am.  Rep. 
86  2. 

The  act  of  1874,  in  relation  to  fencing 
and  operating  railroads,  which  imposes  the 
duly  on  the  railway  companies  to  construct 
farm  crossings  for  the  use  of  the  owners  of 
land  adjoining  their  tracks,  is  a  valid  and 
constitutional  law,  even  in  res[)ect  to  rail- 
way corporations  organized  under  charters 
long  before  its  passage,  its  reijuirements 
being  but  police  regulations.  Illinois  C.  R. 
Co.  v.  Willenborg,  26  Ant.  &*  •/'-'(V'-  J^-  ^'f^- 
358.  117  ///.  203,  7  A'.  E.  Rep.  6y8,  57  Am. 
Rep.  862. 

A  railway  corporation  will  not  be  relieved 
of  its  duty,  by  law,  to  make  a  farm  crossing 
over  its  track  for  an  owner  whose  land  is 
divided  by  the  track,  merely  because  many 
years  before  it  may  have  built  a  crossing 
upon  other  lands, and  to  make  use  of  which 
would  be  attended  with  danger  to  such 
owner.  Illinois  C.  R.  Co.  v.  Willenborg,  26 
Am.  &~'  Eng.  R.  Cas.  35S,  117  ///.  203,  7  A'. 
E.  Rep.  69S.  57  .Im.  Rep.  862.— (JuoTi'.D  IN 
Chicago  &  N.  W.  R.  Co.  v.  Chicago,  140  111. 

309- 

In  determining  the  question  whether  a 
proposed  bridge  is  a  necessary  farm  crossing 
within  the  meaning  of  the  statute,  it  is  not 
enough  to  sIkjw  that  the  crossing  would  add 
somewhat  to  the  convenience  of  the  land- 
owner; but  the  safety  and  convenience  of 
the  corjioration  in  the  operation  of  its 
trains  and  in  the  care  and  use  of  its  right  of 
way  shoidd  be  regarded,  and  the  final  rights 
of  both  iiarties  kept  in  view,  so  as  to  furnish 
reasonable  safety  and  securiiy  to  each  with- 


GIG 


FARM   CROSSINGS,  3. 


» 


iiH'.;' 


out  the  imposition  of  an  unreasonable  bur- 
den or  duty  upon  either.  Louisville,  E.  &* 
S/.  L.  R.  Co.  V.  Chakraft,  14  ///.  App.  516. 

(2)  lo'Mci. — The  right  to  the  construciion 
of  a  private  raihvay  crossing,  under  tiie  pro- 
visions of  section  1268  f>(  the  code,  is  so  far 
piil)lic  in  its  nature  as  to  impose  upon  the 
state  the  duty  of  its  enforcement,  and  tiie 
existence  of  sucli  right  under  particular  cir- 
cumstances is,  therefore,  within  the  jurisdic- 
tion of  the  boiird  of  railroad  coiumissioners 
to  determine.  Stixte  v.  Mason  Ci/y&'  Ft.  D. 
K.  Co.,  55  Am.  <S-»  Kii^.  K.  Cas.  73,  85  Iowa 
516,42  .V.  IV.  Kcp.  490. 

An  order  by  the  railroad  commissioners 
for  the  construction  of  sucli  a  crossing  is 
enforceable  by  the  district  court  under  the 
provisions  of  chapter  133  of  the  laws  of 
18S4,  giving  tf)  said  court  "jurisdiction  to 
enforce  by  proper  decrees  *  *  *  tlie  rul- 
ings, orders,  and  regulations  affecting  public 
right,  made  *  *  *  by  the  board  of  railroad 
commissioners."  State  v.  Mason  City  &^Ft. 
D.  R.  Co.,  55  Am.  &^  Eug.  R.  Cas.  73,  85 
Iowa  516,  52  iV.    W.  Rep.  490. 

The  order  of  the  railroad  commissioners 
in  sucii  case,  not  l)eing  in  the  nature  of  a 
judgment  binding  ui^on  the  parties,  the 
law  giving  the  commissioners  jurisdiction 
in  such  cases  to  determine  the  right  to  a 
crossing  under  the  law,  and  to  order  its 
construction,  is  not  in  conflict  with  section 
I  of  article  5  of  the  constitution,  vesting 
the  judicial  powers  of  the  state  in  a  supreme 
court,  di-'^rict  court,  and  such  other  courts 
as  the  legislature  may  from  lime  to  time 
establish.  State  v.  Mason  City  &^  Ft.  D.  R. 
Co.,  55  .liii.&'  Kng.  R.  Cas.  73,  85  hnva  516, 
52  N.   W.  Rep.  490. 

(3)  Massaclntsetts — Since  St.  1874,  ch.  372, 
§81  (Pub.  Sts.  ch.  112,  §  1 13),  a  structure  i)y 
whir:li  a  landowner  whose  lands  have  been 
ap|)ropriated  h\-  a  railroad  comi^any  may 
conveniently  cross  the  tracks  at  the  same 
grade,  or  over  or  under  the  same,  may  be 
ordered,  if  the  county  commissioners  judge 
it  reasonable  for  his  security  and  benefit. 
Boston  Cf*  P.  R.  Corp.  v.  Dolierty,  1 54  Mass. 
314,  28  A'.  E.  Rep.  277. 

(4)  Neiv  Ilampstiire. — A  provision  in  the 
charter  of  a  railroad  corporation  that  the 
road  sliall  be  so  constructed  as  not  to  ob- 
struct the  safe  and  convenient  use  of  any 
private  way  which  it  crosses,  imposes  upon 
the  corporation  the  duty  of  maintaining  a 
safe  and  convenient  crossing  for  such  pri- 
vate way.     Kee/e  v.  Sullivan  County  R.  Co., 


23  Am.  &*  Eng.  R.  Cas.  301, 63  A'.  H.  271, — 
Reviewing  March  v.  Portsmouth  &  C.  R. 
Co.,  19  N.  H.  372. 

The  owner  of  land  over  which  a  rail- 
road is  constructed  has  no  right  of  action 
against  the  company  for  damages  resulting 
from  tlie  want  of  necessary  farm  crossings 
and  cattle  passes,  unless  it  appear  that  the 
company  have  agreed  to  provide  them,  or 
that  the  landowner  has  made  application  to 
three  justices  of  the  peace,  and  obtained 
their  report,  determining  where  and  within 
what  time  such  crossings  and  passjs  jhall 
be  made,  agreeable  to  the  act  of  1850,  ch. 
593,  §  5.  Home  v.  Atlantic  6r^  St.  L.  R.  Co., 
36  A^. //.  440.  — Dk^tinguishkd  in  Chapin 
V.  Sullivan  \i.  Co.,  39  N.  H.  564. 

(5)  A'tTf  York. — Tiie  provision  of  the  gen- 
eral railn^ad  act  of  1848,  requiring  com- 
panies to  erect  farm  crossings  for  the  use  of 
the  proprietors  of  lands  adjoining  such  rail- 
roads, is  not  applicable  to  corpcjrations  ex- 
isting before  the  passage  of  tliat  act,  and 
which  had  previously  obtained  the  right  of 
way  for  tlieir  roiid,  and  paid  the  landown- 
ers the  damages  sustained  by  them.  Mi'li- 
vian  v.  Osivei.\o  &--  S.  R.  Co.,  10  Barb.  (A*.  1'.) 
87.— OuoiT.u  IN  Marsh  v.  New  York  &  E. 
I^.  Co.,  14  Ilatb.  364. 

The  provisions  of  the  general  railroad  act, 
requiring  railroad  companies  to  construct 
farm  crossings,  ai)plies  to  all  lands  alike, 
whether  the  company  has  condemned  a 
right  of  way  over  them,  or  has  acquired  the 
right  of  way  by  agreement  and  conveyance. 
Clark-e  v.  Roc'kcster,  L.  iS-  A'.  F.  R.  Co.,  18 
Barb.  (A'.  J'.)  350.     Smith  v.  New  York  ^.-• 

O.  M.  R.  Co.,Gl  X.    Y.  58.— DlSTINGUI.SMI'.D 

IN  Vezina  -<'.  Oueen,  17  Can.  Sup.  Ct.  i. 
J'lil.l.owF.i)  IN  Jones  t'.  Seligman,  3  Am.  iS: 
Eng.  R.  Cas.  236,  Si  N.  Y.  190. 

Proof  of  such  a  conveyance  was  no  de- 
fense to  an  action  against  a  railroad  com- 
|)any  to  recover  damages  for  injuries  residt- 
ing  from  its  neglect  to  keep  a  farm  crossing 
in  a  safe  and  passable  condition.  Smith  v. 
Neiu  York  &^  O.  M.  R.  Co.,  63  X.   Y.  58. 

The  provision  of  the  general  railroad  act 
was  designed  to  compel  the  corporations 
to  construct  and  maintain  such  crossings 
over  their  lines  as  are  necessary  to  enable 
owners,  h.iving  land  abutting  on  either  or 
both  sides  of  the  road,  to  reach  and  work 
their  properties.  Buffalo  S.  (S^  C".  Co.  v. 
Delaware,  L.  &*  IV.  R.  Co.,  130  A'.  V.  1 52,  29 
A'.  E.  Rep.  121,  41  A^  Y.  S.  R.  259  ;  aj/irm- 
ing  27  N.  Y.  S.  R.  216.7  N.  J'-  St*pp.  604. 
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The  statute  does  not  limit  the  right  of 
adjoining  owners  to  crossings  solely  for 
agricultural  purposes,  but  they  may  be  or- 
dered to  enable  owners  to  remove  the 
natural  products  of  the  land,  as  stone,  min- 
erals, etc.,  therefrom.  Buffalo  S.  &»  C.  Co. 
V.  Delaware,  L.  &*  IV.  A'.  Co.,  130  JV,  Y. 
152,  29  A'.  E.  Rep.  121,  41  N.  'Y.  S.  R.  259; 
a  fuming  1-]  N.  Y.  S.  K.  216,  7  N.  Y.Supp. 
604. 

Nor  is  the  right  limited  to  a  proprietor,  a 
strip  of  whose  land  has  been  taken  for  the 
roa;l,  leaving  remaining  portions  adjoining 
such  strip  on  botli  sides.  lUffalo  S.  &*  C. 
Co.  V.  Delaware,  L.  &*  IV.  A'.  Co.,  130  A\  Y. 
152,  29  A',  /i.  Ae/>.  121,  41  A^  Y.  S.  A\  259; 
ajlhmiiig  27  N.  Y.  S.  R.  216,  7  N.  Y.  Supp. 
604. 

Wlicre,  therefore,  the  defendant,  a  corpo- 
ration organized  in  anotiier  state,  having 
been  authorized  by  statufj  (ch.  244,  laws  of 
1 85 3)  to  contract  witii  corporations  in  this 
state  and  to  sue  and  be  sued  in  its  courts, 
leased  the  road  of  a  railroad  corporation  of 
this  state,  tlie  lease  containing  a  provision 
retiuiriiig  tlie  lessor  "  to  do  and  perform  all 
acts  and  ihinijs  "  whicii  the  lessor  "  would 
be  bound  by  law  to  do  and  perform  "  had 
the  lease  not  been  made— //£'/<?,  that  the  duty 
of  constructing  farm  crossings,  in  the  cases 
prescribed,  was  imposed  upon  it.  Buffalo 
S.  5m  C.  Co.  v.  Delaware,  L.  &»  W.  R.  Co., 
130  .y.  Y.  152,  29  A';  /;.  Rep.  121,  41  N.  Y. 
S.  A'.  259;  affirming  27  .,V.  Y.  S.  R.  216,  7 
jV.  Y.  Supp.  604. 

Tlie  object  and  intent  of  the  general 
railroad  act  of  1S50,  ^  44,  which  requires 
the  tnaintenaiice  i>f  farm  crossin'^s,  is  plain. 
It  is  to  enable  the  owner  of  lands  separated 
into  two  or  more  jiarcels  to  pass  from  one 
p  lice!  to  the  other  for  the  purpose  of  hus- 
bandrv,  witli  loaded  or  empty  wagons.  The 
crossing  is  required  to  be  made  for  his  bene- 
lU,  and  not  for  the  purpose  of  imposing  a 
useless  burden  up;)n  the  railroad  company; 
and  when  it  is  clear  that  the  crossing  can- 
not be  used  by  the  owner,  that  he  has  not 
any  property  on  which  to  go  after  the  cross- 
ing is  made,  the  court  will  not  decree  that 
the  railrcjad  waste  its  resources  in  building 
inpracticablc  and  useless  crossings.  Kerr  v. 
West  Shore  R.  Co.,  18  A'.  Y.  S,  R.  63,  2  A'. 
Y.  .Supfi.  685. 

The  provision  of  the  general  railroad  act 
of  1 8 50,  ^  44,  was  not  repealed  i)y  the  ciiange 
made  in  1890,  wiien  the  railroad  laws  were 
codified.     Peckham  v.  Dutchess   County  R, 


Co.,  47  M.  Y.  S.  R.   182,  20  N.  Y.  Supp. 

39- 

(6)  Pennsylvania.  —  The  plain  object  of 
the  act  of  February  19,  1S49,  §  12,  P.  L. 
p.  79,  was  to  compel  railroad  companies  to 
give  the  owners  of  farms  a  convenient  mode 
of  access  from  one  part  to  the  other  when 
divided  by  a  railroad.  While  it  may  not 
be  impossible  for  a  farmer  in  gathering  his 
crops  to  make  a  detour  of  half  a  mile  in 
getting  fionj  one  field  to  an  adjoining  field, 
it  would  nevertheless  be  intolerably  incon- 
venient. Dubl's  V.  P/iilailelpltia  &•  R.  R. 
Co.,  14S  Pa.  St.  66,  23  .'///.  Rep.  S83. 

(7)  Texas.  —  PlaintifT  conveyed  a  right  of 
way  to  the  defendant  railroad  company 
over  his  lands,  and  in  the  construction  of 
the  railroad  it  crossed  a  private  road  that 
he  had  constructed  across  the  land,  and 
was  so  elevated  as  to  make  the  crossing 
impassable.  The  company  constructed  a 
crossing  at  another  point,  but  which  seemed 
to  be  inconvenient,  and  constructed  at  such 
grade  as  to  make  it  impracticable  for  loaded 
teams.  A  deed  conveying  the  right  of  way 
made  no  reservation  of  the  road,  //elti, 
that  the  statute  does  not  require  companies 
to  construct  and  keep  up  farm  crossings; 
that  he  was  not  entitled  to  the  old  road  as 
a  matter  of  right,  and  that  he  was  only  en- 
titled to  claim  a  crossing  over  the  company's 
right  of  way,  and  this  having  been  given 
him,  if  it  was  inconvenient  or  did  not  suit 
him,  he  could  at  liis  own  expense  change  it 
to  some  other  more  convenient  place.  This 
was  the  extent  of  iiis  right.  International 
61^  G.  N.  R.  Co.  V.  Bost,  2  Tex.  A  pp.  {Civ. 
Cas.)  334. — Quoting  Houston  &  E.  T.  R. 
Co.  V.  Adams,  58  Tex.  476 ;  Houston  &  T. 
C.  R.  Co.  V.  McKinncy,  55  Tex.  176. 

(S)  Canada. — Under  14  &  15  Vict.  c.  51, 
§  13,  railway  companies  were  required  to 
erect  and  maintain  fences  on  each  sicie  of 
the  railway,  with  openings  or  gates  or  bars 
tlierein,  "  and  "  farm  crossings,  etc.,  for  the 
use  of  the  adjoining  proprietors  ;  but  on  the 
consolidation  of  this  act  in  the  Cons.  St.  C. 
c.  66,  §  13,  the  clause  was  changed  by  re- 
quiring the  company  to  erect  and  maintain 
fences,  etc.,  "at"  farm  crossings.  Held, 
that  the  substitution  of  the  word  at  for  the 
word  and  varied  the  liability  of  railway 
companies  and  imposed  no  duty  upon  the 
defendants,  who  were  incorporated  by  31 
Vict.  c.  41,  to  make  farm  crossings.  Brown 
v.  Toronto  &*  N.  R.  Co.,  26  U.  C.  C.  P. 
206. 
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4.  Duty  to  construct  under  con- 
tract.— Where  the  owner  of  real  estate 
conveys  to  a  railroad  company  a  right  of 
way  over  his  premises,  with  the  proviso 
that  tlie  company  shall  construct  afiequate 
crossings  over  its  road,  it  cannot,  after  its 
acceptance  of  the  grant  and  the  construc- 
tion of  its  road,  exonerate  itself  from  its 
oblii;ation  to  construct  the  crossings,  by  a 
coniicmnation  of  the  right  of  way  under  tlie 
provisions  of  the  statute.  Gni}'  v.  Burling- 
ton &^  M.  R.  Co.,  37  Iowa  119.— D  1ST  I N- 
Guisiii'.D  IN  Omaha  &  H.  V.  K.  Co.  v.  Sev- 
erin,  30  Neb.  318. 

In  an  action  against  a  railroad  company 
for  the  breach  of  a  contract  to  provide  the 
pl.iintitl  Willi  "a  good  crossing  "  in  consid- 
eration of  his  coiiveving  to  it  a  strip  of 
land  through  his  farm  ft>r  the  construction 
of  its  road,  the  measure  of  damages  is  what 
it  will  reasonably  cost  to  make  a  good  cross- 
ing at  the  point  named  in  tlie  contract,  and 
such  damages  as  may  have  directly  resulted 
up  to  tlie  time  of  trial  from  the  inconven- 
ience of  not  having  the  crossing.  Cina'nnati 
Sjutlwrn  R.  Co.  v..  Hudson,  88  Ky.  480,  1 1  5. 
IV.Ri-p.  509.— Revikwing  Lawton?'.  Fitch- 
burg  K.  Co,,  8  Cush.  (Mass.)  230;  Taylor  v. 
North  Pac.  Coast  R.  Co.,  56  Cal.  317. 

T"ie  fact  that  the  plaintilT  has  parted  with 
the  fee  in  his  land,  without  reserving  the 
right  to  prosecute  this  suit,  and  now  has 
only  a  life  estate,  presents  no  defense  to  the 
action.  The  right  of  action  did  not  pass  to 
the  plaintiff's  alienee  any  more  than  it 
would  have  don^i  if  the  promise  had  been 
to  pay  money,  the  construction  of  the  cross- 
ing lieing  a  part  of  the  consideration  for  the 
conveyance  to  the  company.  Cincinnati 
Southern  R.  Co.  v.  Hudson,  88  A/.  4S0,  1 1  S. 

ir.  Rep.  509. 

A  sejiarate  agreement  at  the  time  a  land- 
owner conveys  a  right  of  way  to  a  company, 
made  in  part  consideration  of  the  convey- 
ance, that  the  company  would  construct 
certain  farm  crossings  and  cattle-guards  on 
the  premises,  is  not  a  covenant  running 
with  the  land,  and  does  not  bind  a  lessee  of 
the  road,  although  it  leases  with  notice  of 
the  agreement.  Cook  v.  Milwaukee  &*  St. 
P.R.'co.,  36  Wis.  AS- 

A  person  who  has  made  a  special  agree- 
ment for  crossing  over  a  railway,  but  allows 
such  agreement  to  fall  through,  cannot 
afterwards  set  up  general  rights  to  have 
other  crossings  made,  under  the  railways 
acts.    DarnUy  v.  London,  C.  &*  D.  R.  Co.,  L. 


R.  zH.  L.  Cas.  43,  36  L.  J.  Ch.  404,  15  W. 
R.  817,  16  L.  T.  217. 

The  owner  of  land  conveyed  a  right  of 
way  over  his  land  to  defendants  in  1869, 
and  the  deed  contained  the  following  stipu- 
lation :  "  The  comiiany  to  make  and  main- 
tain a  farm  crossing,  with  gates  at  the  pres- 
ent farm  lanes,  the  fence  at  crossing  to  be 
returned  as  much  as  possible."  The  com- 
pany's engineer  treated  for  the  conveyance, 
but  had  no  power  to  agree  for  a  second 
cnjssing,  though  it  was  said  lie  had  promised 
if  he  should  find  a  second  crossing  neces- 
sary he  would,  so  far  as  in  him  lay,  get  it 
done,  and  '.he  deed  was  executed  upon  this 
understanding.  Held,  that  defendants  could 
not  be  coiuiiclled  to  make  a  second  cross- 
ing for  use  in  winter;  and  that  upon  the 
construction  of  the  words  above  set  forth 
they  were  bound  to  continue  the  crossing, 
not  close  it  up  or  impair  it  or  alter  its  char- 
acter as  a  farm  crossing,  but  were  not 
obliged  to  keep  it  free  from  snow.  Cameron 
v.  ll'elliiii^ton,  G.  &=  />'.  A'.  Co.,  28  Grant's 
Ch.  [C  C.)  327;  reversii:^  27    Grant's  Ch. 

95- 

A  railway  purchased  a  right  of  way 
through  C. 's  farm,  paying  $662  in  money 
and  agreeing  to  make  and  maintain  at  its 
own  expense  five  farm  crossings,  two  of 
them  to  be  under  crossings.  C.  wished  the 
agreement  put  into  writing,  but  the  agent 
of  the  company  assured  him  that  the  law 
would  compel  the  company  to  maintain  the 
crossings  as  agreed,  and  having  received 
advice  to  the  same  ellect  from  a  lawyer,  C. 
signed  the  deed.  The  company  some  years 
afterwards  decided  to  fill  up  that  portion  of 
the  road  on  which  were  the  under  crossings 
used  by  C,  who  thereupon  brought  suit  for 
damages  for  an  injunction.  Held  (Ritciiie, 
C.J.,  dissenting),  that  the  evidence  showed 
that  the  plaintiff  relied  upon  the  law  to 
secure  for  him  the  crossings  to  which  he 
considered  himself  entitled,  and  not  upon 
any  contract  with  the  company,  and  he 
could  not,  therefore,  compel  tiie  company 
to  provide  an  under  crossing  through  the 
solid  embankment  formed  by  the  filling  up 
of  the  road,  the  cost  of  which  would  be  al- 
together disproportionate  to  his  own  esti- 
mate of  its  value  and  of  the  value  of  the 
farm  ;  but  that  tlie  company  was  bound  to 
provide  such  farm  crossings  as  might  be 
necessary  for  the  beneficial  enjoyment  by  C. 
of  his  farm,  the  nature,  location,  and  num- 
ber of  said  crossings  to  be  determined  on  a 
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reference  to  a  master.  Canada  Southern  R. 
Co.  V.  Clouse,  35  Am.  &*  Ent^.  A\  Cas.  296,  13 
Can.  Siif>.  Ct.  1 39 ;  micrsing  1 1  Ont.  App. 
2S7;  varyni;^  4  Ont.  28. 

In  ne£;r)iiatin!;;  for  the  sale  of  lands  taken 
by  the  Canada  Southurn  railway  for  tlie  pur- 
poses of  their  railway,  the  agent  of  the  coni- 
panv  signed  a  written  agreement  with  the 
owner  of  tiie  land,  which  contained  a  clause 
to  tlie  eflect  tlia  aich  owner  should  "  have 
liberty  to  remove  for  his  own  use  all  build- 
ings on  the  said  right  of  way,  and  that  in 
the  event  of  there  being  contructod  on 
the  same  lot  a  trestle  bridge  of  sullicient 
height  to  allow  the  passage  of  cattle  the 
company  will  so  construct  tlieir  fence  on 
each  side  thereof  as  not  to  impede  the  pas- 
sage thereunder."  Hdd,  that  under  this 
agreement  the  only  obligation  on  the  coni- 
panv  was  to  maintain  a  cattle-pass  so  long 
;is  the  trestle  bridge  was  in  existence,  and 
it  did  not  prevent  them  from  discontinuing 
tiie  use  of  such  bridge  and  substituting  a 
solid  cnil)aiiknient  therefor  without  provid- 
ing a  pass  under  such  embankment.  Can- 
ada Southern  R.  Co.  v.  Erwin,  35  Am.  &* 
Eftt;.  R.  Cits.  311,  13  C,:u.  Sup.  Ct.  162;  re- 
versing 1 1  Ont.  App.  306. 

it.  Construction  l»y  farm  owner.— 
To  authorize  a  landowner  to  make  a  farm 
crossing,  the  necessities  of  the  farm  must 
require  u  crossing  at  that  particular  place, 
and  its  use  must  not  interfere  with  the  para- 
mount use  of  the  railroad  company.  Chi- 
cago, K.  &»  IV.  R.  Co.  V.  Cosper,  42  Kan. 
561,  22  Pac.  Rep.  634.— Following  Kansas 
City  &  E.  R.  Co.  v.  Kiegelo,  32  Kan.  60S. 

Where  the  erection  of  a  proposed  farm 
crossing  will  directly  afTect  the  operation  of 
the  road  by  seriously  tending  to  increase 
the  danger  of  collisions,  this  will  be  a  suf- 
ficient reason  why  such  crossing  should  not 
be  made ;  and  if  attempted  to  be  made  by 
the  landowner,  he  may  be  restrained  from 
doing  so  by  injunction.  Chalcraft  v.  Louis- 
ville, E.  &^  St.  L.  R.  Co.,  113  ///.  8G. 

It  being  the  duty  of  a  company  to  con- 
struct farm  crossings  when  and  where 
necessary  for  tiie  use  of  landowners  whose 
lands  are  divided  by  its  track,  it  will  not  be 
allowed  to  enjoin  the  owner  from  making 
such  crossing,  on  its  neglect  to  make  the 
same  on  notice,  on  the  ground  that  the  pro- 
posed crossing  may  be  dangerous,  when  it 
has  not  offered  to  make  one  at  some  other 
pliice,  and  without  proof  that  a  crossing  at 
the  place  proposed  would  be  more  dangerous 


than  elsewhere.  Illinois  C.  R.  Co.  v.  Willen- 
borg,  26  Am.  (Sf  Eng.  R.  Cas,  35S,  117  ///. 
203,  7  iV.  E.  R,p.  69S.  57  Am.  Rep.  S62. 

A  notice  requiring  a  railroad  company  to 
erect  suitable  wagon  ways  or  farm  crossings 
must  specify  what  ways  and  how  many  are 
needed,  in  order  to  enable  the  landowner  to 
recover  the  cost  of  erecting  them  after  the 
company  failed,  upon  notice,  to  erect  them. 
Green  v.  Morris  &•  E.  R.  Co.,  24  N.  J.  L. 
486. 

The  owner  of  inclosed  land  who  grants  to 
a  railway  company  a  right  of  way  through 
his  inclosure  reserves  a  right  to  such  ways 
over  the  track  as  are  reasonably  necessary 
to  the  use  of  his  property;  but  if  liis  con- 
veyance is  absolute,  in  the  absence  of  an 
existing  statute  making  it  the  duty  of  the 
company  to  construct  the  crossings,  he 
must  put  them  in  at  his  own  expense.  Gulf, 
C.  (^  5.  E.  R.  Co.  V.  Ellis,  35  Am.  &•  Eng, 
R.  Cas.  292,  70  Tex.  307,  7  S.  IF.  Rep.  722. — 
Following  Gulf,  C.  &  S.  F.  K.  Co.  v. 
Rowland,  70  Tex.  29S. 

A  provision  in  a  railroad  charter  giving 
landowners  the  right  to  cross  the  railroad 
track,  is  not  a  vested  right,  so  that  it  cannot 
be  repealed  or  regulatcfl  by  subsequent  gen- 
eral legislation.  Connecticut  &-•  P.  R.  R.  Co. 
V.  Holton.  32  Vt.  43. 

<».  Wliere  located.  —  The  right  of 
choice  to  say  where  a  farm  crossing  shall  be 
located  is  in  the  landowner;  but  he  must 
exercise  the  right  reasonably,  with  refer- 
ence to  his  own  convenience  in  pursuing 
his  farming  operations,  and  not  capriciously 
and  wantonly,  to  annoy  the  corporation  and 
cause  it  unnecessary  trouble  and  expense. 
Wheeler  v.  Rochester  6-  S.  R.  Co.,  12  Barb. 
(N.  )'.)  227. — Criticised  in  Wadcman  v. 
Albany  &  S.  R.  Co.,  51  N.  Y.  568.— Frt« 
Vranhin  v.  Wisconsin,  I.  &*  N.  R.  Co.,  68 
lovia  576,  27  A^.   W.  Rep.  761. 

A  provision  in  a  charter  making  it  the 
duty  of  the  comi)any  "where  the  said  road 
shall  intersect  any  farms  or  lands  of  any  in- 
dividual, to  provide  and  keep  in  repair  suit- 
able wagon  ways  over  or  under  said  road, 
so  that  he  may  pass  the  same,"  means  that 
a  suitable  wagon  way  shall  be  provided  by 
the  company  in  cases  where  the  roaci  crosses 
the  lands,  not  at  a  point  where  the  road 
merely  intersects  the  lands.  Ellsivorth  v. 
Central  R.  Co.,  34  N.J.  L.  93. 

Under  the  provisions  of  the  N.  Y.  Gen- 
eral Railroad  Act  of  1850,  the  corporation 
may  determine  the  location  of  the  cross* 
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ings  ;  but  the  interest  of  neither  party  alone 
is  to  be  considered,  but  they  must  be  suit- 
ablo  and  convenient,  looicing  to  all  the  cir- 
cumstances. WiuLiiian  v.  Albany  &•  S.  /i. 
Co.,  51  A\  y.  s6S,  4  Am.  Ay.  Kep.  259. — 
CurilcisiNG  Wlieeler  v.  Rochcsier  iS:  S. 
K.  Co.,  12  Harb.  (N.  V.)  227.  —  DisTJN- 
GUisUKU  IN  Veziiiat'.  (Jueen,  17  Can.  Sup. 
Ct.  I. 

Wliere  a  landowner  brings  an  action  to 
conijjel  a  company  to  construct  a  suitable 
farm  crossing,  and  for  damages,  and  the  trial 
court  litids  that  liie  crossing  that  the  coni- 
I)any  has  built  is  inconvenient,  and  that  the 
proper  place  fi;)r  a  crossing  is  where  plaintiff 
desires  it,  it  is  proper  Xo  refuse  to  direct  a 
new  CHissing,  and  to  award  damages,  though 
in  a  sum  less  than  the  cost  of  a  new  cross- 
ing. Wadtittan  v.  .Uhiiiiy  &^  S.  R.  Co.,  51 
iV.  I'.  568,  4  yliit.  Ry.  Rcf).  259. — Approving 
Clarke  v.  Rochester,  L.  &  N.  F.  R.  Co.,  18 
Barb.  (N.  Y.)  350. 

Un(K;r  Vl.  Comp.  St.  ch.  26,  §  43,  relat- 
ing to  farm  crossings,  neither  the  company 
nor  tiie  landowner  has  a  right  to  deter- 
mine, without  the  consent  of  the  other,  the 
number,  ciiaracter,  or  location  of  the  cross- 
ings. Comuciicitt  &*  P.  R.  R.  Co.  v.  Holt  on, 
32   Vt.  43. 

Neither  has  the  landowner  a  right  to 
build  a  crossing  at  any  otiier  place  than 
that  li.xed  by  tiie  conimissioners,  nor  to 
cross  tlu;  track,  except  at  established  cross- 
ings. Connecticut  iS-»  P.  R.  R.  Co.  v.  Holton, 
32  /7.  43. 

Tiie  eml)ankinent  of  r.  railway  intersected 
a  private  road  used  by  plaintilT  between  dif- 
ferent portions  of  liis  farm,  and  the  com- 
pany had  made  a  crossing  so  as  to  give 
plaintilT  access  to  that  part  of  his  land  cut 
off  by  tiieir  line,  but  plaintilT  recjuired  that 
the  crossing  should  be  made  in  continuation 
of  the  old  road  directly  across  the  railway 
track,  which  would  have  involveil  great  ex- 
pense and  engineering  dilhculties.  Held : 
(I)  that  plaintilT  had  .xol  the  right  to  pre- 
scrilie  the  place  where  the  farm  crossing 
should  be  made;  (1)  that  it  was  the  duty  of 
the  company  without  delay  to  make  the 
necessary  crossing  at  the  most  fitting  place; 
(3)  that  tlieownerof  the  land  might  maintain 
an  action  either  for  not  affording  him  a 
crossing  at  all, or  for  forming  an  insufficient 
one,  f)r  for  unreasonable  delay  in  making  it. 
Burke  v.  Grand  Trunk  R.  Co.,  6  U.  C.  C. 
P.  4S4.— Approving  York  &  N.  M.  R.  Co.  v. 
Queen.  1  El.  &  Bl.  865. 


7.  Sulllciency.  —  The  "  causeway  or 
other  adequate  means  of  crossing,"  which 
railroad  corporations  are  required  to  make 
and  keep  in  repair,  when  any  person  owns 
land  on  both  sides  of  any  railroad,  and  when 
requested  so  to  do,  is  an  adequate  means  of 
crossing  such  railroad  track  and  right  of 
way  by  such  owner  on  foot  or  horseback, 
with  wagon  or  carriage,  or  with  domestic 
animals  under  his  control,  but  is  not  re- 
quired to  be  adequate  to  the  free  passage  of 
unherded  cattle  or  other  domestic  animals 
wandering  unrestrained  from  one  side  of  the 
railroad  to  the  other.  Oma/ia  6^  R.  V.  R. 
Co.  V.  Sever  in,  45  Am.  &•  Eng.  R.  Cas,  122, 
30  Xeb.  318,  46  N.  W.  Rep.  S42. 

Where  a  railroad  running  through  prem- 
ises separates  the  house  of  the  owner  from 
the  highway,  a  crossing  thereto  through 
heavy  gates  which  are  not  placed  on  hinges, 
but  must  be  slid  back  and  carried  around,  is 
not,  under  the  circumstances,  an  adequate 
crossing.  Gray  v.  Burlington  &^  M.  R.  Co., 
37  /o7('a  119. 

A  requirement  that  a  company  shall  erect 
suitable  bridges  across  its  railroad  where 
crossed  by  roads,  does  not  require  it  to 
erect  a  liridge  at  a  farm  crossing.  Green  v. 
Morris  &^  E.  R.  Co.,  24  A'.  /.  /,.  4S6. 

80  Un<ler-Kriul«  crossiiiys. —  Where 
a  landowner  is  entitled  to  a  crossing,  the 
court  niav  direct  the  company  to  construct 
a  crossing  under  its  track,  where  a  surface 
crossing  is  not  practicable.  Jones  v.  Selig- 
man,  3  Am.  kt*  Eng.  R.  Cas.  236,  Si  A'.  Y. 
190;  ajjhinirg  xd  Hun  230. 

Where  the  only  convenient  means  of 
passing  from  one  part  of  land  to  the  other 
is  along  a  dejiression,  and  a  railroafl  is  con- 
structed across  the  land  in  a  cut,  except  at 
the  dt'pressi(3n,  where  a  fill  is  made  some 
twelve  feet  high,  and  it  appears  that  no 
practicable  grade  crossing  can  be  con- 
structed at  any  other  point,  the  company 
will  be  required  to  construct  an  under- 
grade crossing  at  the  place  of  depression. 
Beardsley  v.  L.high  Valley  R.  Co.,  48  A'.  Y. 
S.  R.  4.S5,  65  Hun  502,  20  A'.  ]'.  Supp.  45S. 

Whe.e  a  company  is  bound  to  furnish  the 
plainti'f  with  crossings  over  its  railroad,  if  a 
change  of  grade  is  made  in  the  railroad,  the 
company  is  not  liable  for  the  expense  of 
raising  the  approaches  to  the  crossing,  ren- 
dered necessary  by  the  change  in  the  rail- 
road grade.  Williams  v.  Clark,  24  Am.  &> 
Eng.  R.  Cas.  460,  140  Mass.  238,  5  N.  E. 
Rep.  802. 
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f>.  Enforcement  of  the  obligrntion. 

— The  remedy  of  a  landowner  whose  land 
is  divided  by  a  railroad  track,  for  a  refusal 
or  neglect  of  the  company  to  construct  him 
a  suitable  farm  crossing,  whether  the  duty 
to  make  it  arises  out  of  a  contract  or  under 
the  statute,  is  full,  complete,  and  adequate 
at  law.  Therefore  a  court  of  equity  has  no 
jurisdiction  to  enforce  performance  of  the 
duty.  Illinois  C.  R.  Co.  v.  Willenborg,  26 
Am.  <S>»  Eng.  R.  Cas.  358,  117  ///.  203,  7  A'. 
E.  Rip.  69S,  S7  Am.  Rep.  862. 

Where  a  party  granted  a  right  of  way  over 
his  land  to  a  railway  company,  taking  back 
an  agreement  in  writing  to  perpetually  main- 
tain certain  openings  under  the  road  as 
passageways  for  stock,  and  a  successor  of 
the  company,  through  a  judicial  sale,  was 
about  to  close  such  passageways — held,  that 
a  court  of  equity  had  jurisdiction  to  protect 
the  landowner  in  the  enjoyment  of  his  rights 
under  his  contract,  by  enjoining  the  closing 
up  of  such  openings  or  passageways.  Rock 
Island  &*  P.  R.  Co.  v.  Dimick,  144  ///.  628, 
32  .V.  E.  Rep.  291. 

Where  a  conveyance  of  the  right  of  way 
stipulates  that  the  grantor  is  to  have  two 
crossings  over  the  railroad,  if  he  requests 
them,  and  he  accordingly  serves  notice  on 
the  company  that  he  requires  such  cross- 
ings, he  will  not  be  denied  relief  because  he 
undertook  to  dictate  the  locality  and  kind 
of  crossings,  or  because  he  asked  more  than 
in  this  respect  he  was  entitled  to.  Gray  v. 
Burlington  &•  M.  R.  Co.,  yj  loiua  119.— 
Distinguished  in  Tyson  v.  Keokuk  &  D. 
M.  R.  Co.,  43  Iowa  207, 

A  party  petitioning  to  compel  a  company 
to  provide  an  open  crossing  to  connect  the 
parts  of  a  pasture  through  which  the  road 
runs,  should  at  least  show  that  he  has  no 
other  adequate  means  of  crossing.  In  the 
absence  of  the  entire  evidence,  the  finding 
of  the  court  below  will  not  be  disturbed, 
that  the  gates  provided  by  the  company  were 
adequate,  and  that  the  only  objection  to 
such  gates  was  the  trouble  of  opening  and 
closing  them.  Curtis  v.  Chicago,  M.  &*  St. 
P.  R.  Co.,  13  Am.  &•  Eng.  R.  Cas.  593,  62 
loJi/a  418,  17  A^.  JF.  Rep.  591. 

Where  a  right  of  way  is  acquired  across  a 
village  lot,  and  the  road  is  so  constructed 
as  to  cut  off  access  from  one  part  to  the 
other,  and  it  appears  that  a  crossing  would 
cost  more  than  one  side  of  the  lot,  and 
there  is  nothing  to  show  that  the  use  of  the 
lot  renders  a  crossing  necessary,  the  court 


will  not  direct  a  crossing,  but  will  leave  the 
lot  owner  to  his  remedy  for  damages.  Clarke 
v.  Rochester,  L.  &»  N.  F.  R.  Co.,  18  Barb. 
{N.  Y.)  350. 

Where  a  railroad  has  been  taken  pos- 
session of  under  a  mortgage,  by  trustees  for 
bondholders,  and  is  being  operated  by  them, 
and  where,  by  the  mortgage,  power  is  given 
them  to  make  repairs  and  additions  to  the 
road,  they  may  be  liekl  for  a  performance  of 
the  duties  imposed  by  said  provision.  Jones 
V.  Seligman,  3  Am.  fi^  Eng.  R,  Cas.  236,  81 
A^.  Y.  190;  affirming  16  Hun  230. — FOL- 
LOWED IN  Buffalo  S.  &  C.  Co.  V.  Delaware, 
L.  &  W.  R.  Co.,  130  N.  Y.  152.  Quoted 
IN  Omaha  &  R.  V.  R.  Co.  v.  Severin,  30 
Neb.  318.  Reviewed  in  Chicago  &  A.  R. 
Co.  V.  Kansas  City,  I.  &  P.  R.  Co.,  110  Mo. 
510. 

The  award  and  payment  of  damages  in 
proceedings  to  condemn  land  taken  for  the 
road  does  not  preclude  the  former  owner 
from  maintaining  an  action  to  compel  the 
corporation  to  fulfil  the  duty  imposed  upon 
it  as  to  crossings.  Jones  v.  Seligman,  3  Am. 
&>  Eng.  R.  Cas.  236,81  A^  Y.  190;  affirming 
16  Htm  230.— Following  Smith  v.  New 
York  &  O.  M.  R.  Co.,  63  N.  Y.  58. 

A  company  in  the  discharge  of  its  duty  of 
providing  farm  crossings  is  not  vested  with 
any  absolute  discretion  as  to  the  number  or 
chai  acter  of  the  crossings.  The  power  must 
be  exercised  in  a  proper  manner,  having 
due  regard  to  the  necessities  and  the  con- 
venience of  the  owner  of  the  land,  who  may 
maintain  an  action  to  compel  the  corpora- 
tion to  erect  necessary  and  suitable  cross- 
ings ;  or  where  crossings  have  been  made 
which  are  insufficient,  to  construct  addi- 
tional ones;  and  in  such  an  action  the  ques- 
tion as  to  the  propriety  of  additional  cross- 
ings is  one  of  fact  for  the  court.  Jones  v. 
Seligman,  3  Am.  (S-  Eng.  R.  Cas.  236,  81  A^. 
K.  190;  affirming  \6  Hun  230. 

Wisconsin  Rev.  St.  §  1810,  as  amended  by 
ch.  193,  Laws  of  1881,  makes  it  the  absolute 
duty  of  railroad  companies  to  make  suitable 
and  convenient  farm  crossings  for  the  use 
of  occupants  of  adjoining  lands ;  and  they 
can  be  compelled  by  mandamus  to  mak^ 
such  crossings,  unless  they  can  show  a  valid 
excuse  for  not  doing  so.  State  ex  rcl.  v. 
Chicago,  M.  5-  N.  R.  Co.,  49  Am.  &•  Eng. 
R.  Cas.  304,  79  tVis.  259,  48  N.  W.  Rep.  243. 

The  provision  of  section  1813,  imposing  a 
penalty  for  neglecting  to  make  the  proper 
crossings,  and  giving  the  occupants  of  a  farm 
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the  right  to  recover  the  same  from  the  rail- 
road c(jinp:ii)y,  does  not  furnish  an  adequate 
remedy,  since  it  will  not  secure  the  con- 
struction of  the  necessary  crossings,  and 
therefore  it  does  not  deprive  the  occupant 
of  tlift  remedy  by  writ  of  mandamus.  State 
t:v  rcl.  V.  CltiCiXt^o,  M.  &^  X.  K.  Co.,  49  Am. 
Sr'  AV-  ''*'•  ^''""-  304-  79  ''^"-  -59-  4S  i^-  i^- 
Rip.  243- 

A  covenant  to  erect  and  build  across  the 
lintr  of  a  railway  a  crossing  for  the  use  of 
plainiiff  is  not  such  a  covenant  as  to  enable 
plaintilT  to  maintain  several  successive  ac- 
tions for  breach  thereof,  the  breach  being 
entire  and  perfect  in  tiie  first  instance,  and 
a  recovery  for  sucli  breach  being  a  bar  to  a 
future  action.  Smith  v.  Great  IVestern  J\. 
Co.,  6  U.  C.  C.  P.  151. 

Defendant's  track  crossed  plaintiff's  farm 
between  his  house  and  the  highway.  Plain- 
tiff constructed  a  lane  from  his  iiouse  to  the 
highway,  being  open  at  the  end  where  it 
met  the  latter,  and  requested  defendant  to 
make  an  open  crossing  at  the  jioint  where 
the  lane  intersected  the  tr  10k,  which  was 
refused.  In  mandamus  to  compel  the  con- 
struction of  such  crossing — held:  (i)  that 
an  open  crossing  is  within  the  contemjila- 
tion  of  Iowa  Code,  ^  1268,  and  may  be  re- 
quired under  its  provision  when,  as  in  this 
case,  it  is  the  only  "adequate  means"  of 
crossing  which  can  be  afforded  a  land- 
owner ;  (2)  that  in  such  case  the  duty  to  con- 
struct a  crossing  of  that  character  is  im- 
posed by  the  statute,  and  its  performance 
may  be  compelled  by  mandamus;  (3)  that 
the  point  designated  by  the  landowner  is 
prima  facie  the  most  convenient  for  him, 
and  will  be  deemed  a  reasonable  place  un- 
less rendered  unreasonable  by  difficulty  of 
construction,  or  some  other  fact.  /)Vi,x^  v. 
Chicago.  B.  &*  (1.  R.  Co.,  54  /oiva  435,  6  N. 
W.  Rep.  744.— Distinguished  in  Omaha 
&  R.  V.  R.  Co.  V.  Severin,  30  Neb.  318. 

10.  CliiiiiK-iii;*',  rcnioviii;*:,  or  clos- 
iii};  iTossiiiffs.— If  a  company  removes  a 
farm  crossing  after  it  has  been  put  in, 
thereby  causing  inconvenience  to  the  land- 
owner, he  may  maintain  a  common  law 
action,  based  on  the  statutory  duty  of  the 
company,  for  damages;  but  the  burden  is 
on  the  landowner  to  show  the  amount  of 
damage.  Ohio  &•  M.  R.  Co.  v.  McGehee, 
47  ///.  App.  348.— Di.STiNGUiSHiNG  Peoria, 
D.  &  E.  R.  Co.  7).  Schiller,  12  111.  App.  443. 

In  an  action  for  removal  of  a  farm  cross- 
ing it  is  the  duty  of  the  landowner  to  till 


and  harvest  growing  crops  in  the  usual  way, 
and  the  measure  of  damages  against  the 
company  is  the  increased  cost  or  inconven- 
ience of  not  having  the  crossing.  Ohio  &* 
M.  R.  Co.  v.  McGehee,  47  ///.  App.  34S. 

A  company  which  acquires  its  title 
through  a  deed  from  a  landowner,  which 
expressly  reserves  a  right  of  way  to  the 
landowner  through  the  land,  is  estopped 
from  closing  the  right  of  way  reserved. 
Lakenan  v.  Hannibal  <S-«  St.  J.  R.  Co.,  36 
Mo.  App.  363. 

A  purchaser  of  a  railroad  and  right  of 
way,  seeing  the  manner  in  which  land  was 
fenced  and  the  use  of  openings  by  the 
owner  of  the  adjacent  lands,  who  had 
deeded  the  right  of  way  to  the  original 
owner  of  the  railroad,  and  seeing  that 
such  passageways  were  not  fenced  up  by 
the  railroad  company,  but  left  open  for 
the  free  and  uninterrupted  use  of  such  ad- 
jacent owner,  as  the  only  means  of  com- 
munication between  his  fields,  would  be 
put  upon  inquiry  as  to  the  right  and  title 
by  and  under  which  they  were  so  used ; 
and  though  the  size  and  location  of  the 
passageways  were  not  stated  in  the  original 
contract,  the  owner  of  the  farm  would  be 
entitled  to  an  injunction  to  restrain  said 
purchaser  from  closing  up  either  of  the  said 
passageways.  Rock  Island  &-  J'.  R.  Co.  v. 
Dimick,  55  Am.  &-  Kng.  R.  Cas.  65,  144  ///. 
628,  32  A'.  E.  Rep.  291. 

A  company  having  maintained  a  railway 
crossing  across  its  tracks  through  a  farm,  its 
subsequent  purchase  of  that  portion  of  the 
farm  lying  on  one  side  of  its  tracks,  subject 
to  the  existing  private  way  from  said  cross- 
ing, across  said  land,  to  the  county  road, 
cannot  close  said  crossing  so  as  to  obstruct 
the  entrance  to  said  private  way.  Laker  an 
v.  Hannibal  &^  St.  J.  R.  Co.,  36  Mo.  App. 

363- 

Whether  or  not  railroad  companies  are 
bound  to  furnish  suitable  railroad  crossings 
over  their  roads,  between  the  different  jiarts 
of  the  owner's  land  intersected  by  the  road, 
quccre.  Put  if  they  do  provide  them,  they 
become  the  property  of  the  landowner,  and 
cannot  be  removed  by  the  corporation,  ex- 
cept when  it  becomes  necessary  to  do  so 
for  the  improvement  of  the  road.  And 
when  they  are  so  made  by  the  company  the 
jury,  in  assessing  land  damages,  should  not 
allow  the  expense  of  making  crossings  to 
the  landowner.  March  v.  Portsmouth  &* 
C.  R.  Co.,  19  A^.  H.  372.— Reviewe©  IN 
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Keefe  v,  Sullivan  County  R.  Co.,  23  Am.  & 
Eng.  R.  Cas.  301,  63  N.  H.  271. 

A  company  and  a  landowner  settled  a 
dispute  about  damages,  by  the  company 
agreeing  orally  to  erect,  and  erecting,  a 
fence  of  a  certain  description  and  a  farm 
crossing.  Subsequently  the  road  was  sold 
at  foreclosure  jinjccedings  to  which  the 
hmdowner  was  not  a  party,  and  defendant 
company  became  the  purchaser.  //<fA/,  that 
ii  could  not  remove  the  fence  and  an  addi- 
tional crossing,  though  they  were  not  such 
as  it  was  obliged  to  maintain.  Hiinttr  v. 
Burlington,  C.  R.  Sf  N.  K.  Co.,  76  lowii  490, 
41  A'    \V.  Rep.  305 

Defendant's  railroad  was  located  through 
plaintitT's  farm.  Defendant  constructed  a 
crossing  for  plaintill  over  its  tracks,  but 
afterwards  removed  it,  claiming  that  plain- 
tiff had  access  by  a  public  road.  The  route 
by  way  of  this  public  highway  required  him 
to  make  a  detour  of  about  half  a  mile  to  pass 
from  one  portion  of  his  farm  to  the  other, 
while  the  crossing  which  the  company  con- 
structed and  afterwards  removed  gave  him 
convenient  access.  Held,  that  the  provi- 
sions of  the  act  (Pa.  P.  L.  p.  79,  §  12)  were 
applicable  in  this  case,  anri  that  the  plaintiff 
could  recover  damages  for  the  removal  of 
the  crossing.  Dubbs  v.  rhiladelphia  &>  R. 
R.  Co.,  148  V\t.  St.  66,  23  Atl.  Rep.  883. 

11.  Duty  tt»  \een  in  repair. —  A 
company  which  fails  to  remove  a  farm 
crossing  constructed  for  an  adjoining  land- 
owner under  an  agreement  binding  only  on 
the  contracting  parties,  after  its  termina- 
tion, and  continues  it  as  a  crossing,  is  obli- 
gated to  use  ordinary  care  to  see  that  the 
crossing  is  not  dangerous,  while  so  contin- 
ued, to  those  who  accept  the  invitation  to 
use  it  for  the  purposes  for  which  it  is  main- 
tained. Stewart  V.  Cincinnati,  IV.  &*  M. 
R.  Co.,  49  Am.  &>  Eng.  R.  Cas,  456, 89  A/ic/t. 
315,  50  A'.  IV.  Rep.  852. 

Where  a  railroad  owes  no  duty  to  one 
to  keep  a  private  crossing  in  repair,  he  can- 
not recover  for  an  injury  sustained  by  his 
wagon  thereon,  caused  by  the  crossing  being 
out  of  repair.  Mann  v.  Chicago,  R.  I.  &* 
P.  R.  Co.,  86  Mo.  347. 

Where  a  farm  crossing  is  necessary  and 
has  been  maintained  for  nearly  fifty  years, 
the  company  is  liable  to  one  injured  while 
attempting  to  drive  across  it  by  reason  of  its 
bad  condition.  Prince  v.  New  York  C.  &• 
H.  R.  R.  Co.,  38  A^.  v.  S.  R.  793.  60  Hun  581, 
nieni.,  14  A^.  V.  Supp.  817. 


Where  a  company  enters  into  an  agree- 
ment to  maintain  two  crossings  on  a  farm, 
its  obligation  to  keep  them  both  in  proper 
condition  is  the  same  as  in  the  case  <.>{  the 
single  crossing  as  required  by  the  statute. 
Grasse  v.  Mikvuukce,  L.  S.  &*  //'.  R.  Co.,  36 
WV.f.  582. 

A  gale  constructed  by  a  company  at  a 
crossing  having  got  out  of  repair,  the  ad- 
joining proprietor,  without  giving  notice  to 
the  Company,  took  measures  to  secure  it, 
which  proved  ineffectual ;  his  cattle  escaped 
through  it  and  were  killed.  Held,  that 
whether  the  mode  adopted  was  reasonably 
judicious,  and  whether  the  plaintiff  was 
culpably  negligent  in  not  taking  away  and 
securing  his  cattle  when  he  had  reason  to 
suppose  there  was  danger  of  their  getting 
on  the  track,  or  in  having  failed  to  give 
notice  to  the  company  of  the  defect,  were 
questions  of  fact  properly  submitted  to  the 
jury.  Poler  v.  AVw'  YorA-  C.  R.  Co.,  16  A'. 
1'.  476. 

12.  Sifjnals— Speed.— While  the  fail- 
ure of  those  in  charuc  of  a  railroad  train  to 
give  signal  of  its  ajjiiroach  to  a  private 
crossing  is  not  generally  regarded  as  negli- 
gence, yet  where  a  signal  which  it  is  the 
duty  of  the  company  to  give,  and  which  is 
usually  given  at  a  public  crossing,  may  be 
heard  at  a  private  crossing  near  by,  those 
entitled  to  use  the  private  crossing  have  the 
right  to  rely  upon  the  signal  being  given, 
and  the  failure  to  give  it  is  negligence  as  to 
them  as  weil  as  to  persons  traveling  on  the 
public  highway.  Cahill  v.  Cincinnati,  N. 
O.  &^  T.  P.  R.  Co..  49  Am.  <S-  Eng.  R.  Cas. 
390,  92  Ky,  345,  iS  .v.   //'.  Rep.  2. 

Whether  a  railroad  company  is  under  an 
obligation  to  signal  the  approach  of  trains 
at  a  farm  crossing,  when  used  by  the  en)- 
ployes  of  an  ice  company  in  prosecuting  its 
business,  the  court  expresses  no  opinion. 
C/iase  v.  Maine  C.  R.  Co.,  78  Me.  346,  5  .,•///. 
Rep.  771. 

The  failure  to  ring  the  bell  or  blow  the 
whistle  of  a  locomotive  at  a  private  cross- 
ing in  the  open  country,  guarded  by  gates 
on  either  side,  where  there  was  no  station 
for  passengers  or  for  freigiit,  nor  any  side 
track,  and  where  no  trains  ever  stopped ; 
where  for  more  than  twenty  years  no  whis- 
tle had  ever  been  sounded,  nor  whistling- 
post  put  up,  nor  any  request  therefor  made 
by  the  owners  of  the  property  entitled  to 
use  the  crossing ;  and  where  the  line  of  the 
railroad  on  either  side  was  nearly  straiglit — 
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is  not  evidence  to  go  the  jury  of  culpable 
negligence  on  the  part  of  a  railroad  com- 
pany. (Alvey,  C.J.,  dissenting.)  I'liiladel- 
phia,  W.  &-  B.  A'.  Co.  v.  Frofii;  32  Am.  A- 
L\<;.  A'.  Cas.  31,  67  Ml/.  339,  9  Cfni.  Rep. 

64,   lO  All.  Rep.  204,  307.  — UlSllNGUIbHING 

lieiry  v.  New  York  C.  &  H.  K.  K.  Co.,  92 
N.  Y.  289;  Dublin,  W.  &  W.  K.  Co.  v.  Slat- 
tery,  L.  K.  3  App.  Cas.  1155;  Northern  C. 
R.  Co.  V.  State,  54  Md.  115.  yuoriNG 
Metropolitan  R.  Co.  v.  Jackson,  L.  R.  3  App. 
Cas.  197. 

Failure  to  give  signals  of  the  approach  of 
a  train  to  a  farm  crossing  is  not  negligence, 
although  the  crossing  is  situated  upon  a 
curve,  is  hidden  from  view  until  within 
thirty  yrirds,  and  the  train  is  running  at 
the  rate  of  fifteen  miles  an  hour  and  is  not 
upon  schedule  time.  Annapolis  &*  B.  S.  L. 
R.  Co.  V.  Pumphrey,  42  Am.  G^  Eng.  R.  Cas. 
59(.,  72  Md.  82.  19  AIL  Rep.  8. 

It  the  owner  of  property  has  been  accus- 
tomed to  allow  to  others  a  permissive  use 
of  it,  such  as  tends  to  produce  a  confident 
belief  that  the  use  will  not  be  olijected  to, 
and  therefore  to  act  on  the  belief  accord- 
ini^ly,  he  must  be  held  to  exercise  his  rights 
in  view  of  tlie  circumstances  so  as  to  not 
mislead  others  to  their  injury  without  a 
proper  warning  of  his  intention  to  recall  the 
permission.  In  such  a  case,  wlien  the  user 
by  the  public  of  a  path  crossing  a  railway 
track  migiit  not  constitute  it  such  a  cross- 
ing as  to  impose  on  the  company  the  statu- 
tory duty  to  signal  the  approach  of  its 
train,  yet  the  failure  to  do  so  might,  accord- 
ing to  the  facts  of  the  case,  constitute  neg- 
ligence. Houston  &>  T.  C.  R.  Co.  v.  Booser, 
34  Am.  <S-  Eng.  R.  Cas.  63,  70  Tex.  530,  8 
S.  IV.  Rep.  1 19. 

13.  Gates,  bars,  etc. — Railroad  com- 
panies are  only  required  to  use  reasonable 
care  and  diligence  to  keep  gates  closed  at 
farm  crossings.  Peoria,  D.  &*  E.  R.  Co.  v. 
Babbs,  23  ///.  App.  454. 

They  are  not  responsible  for  any  injury 
sustained  by  a  third  party,  which  is  occa- 
sioned by  the  negligence  of  him  for  whose 
benefit  the  crossing  is  provided.  Hetiderson 
V.  Chicago,  R.  I.  &*  P.  R.  Co.,  39  Iowa  220. 
Henderson  v.  Chicago,  R.  I.  &•  P.  R.  Co.,  43 
Iowa  620,  14  Am.  Ry.  Rep.  484. 

The  company  is  not  required  to  patrol  the 
line  of  its  road  to  see  if  gates  at  farm  cross- 
ings are  left  open ;  nor  to  keep  a  guard 
upon  it  sufficient  to  discover  and  counter- 
act d;inger  from  their  being  open,  immedi- 


ately; nor  can  it  be  charged  with  negli- 
gence unless  it  has  had  a  reasonable  time  to 
discover  the  fact,  or  had  been  notified  and 
has  failed  to  act  in  proper  time.     Chicago, 

B.  &^  Q.  R.  Co.  V.  Sicrer,  13  ///.  App.  261. 
Where  a  company  has  erected    bars   or 

gates  at  crossings  in  pursuance  of  the  stat- 
ute, the  landowners  are  bound  to  keep  them 
shut  when  not  open  for  use  in  crossing 
the  track.  Diamond  Brick  Co.  v.  New 
York  C.  &^  H.  R.  R.  Co.,  28  X.  Y.  S.  R.  95. 
7  A'.  1'.  Sufip.  80S,  5  ^iiv.  Sufi.  Ci.  321,  55 
Hun  605,  wtv//.— Di.sriNGUiSHlNCi  Shcpard 
V.  Hulfalo,  N.  Y.  &  E.  R.  Co.,  35  N.  Y.  641. 
Rkviewing  Spinner  v.  New  York  C.  &  H. 
R.  R.  Co.,  67  N.  Y.  153. — Pennsylvania  Co. 
v.  Spau/ding,  35  Am.  &•  Eng.  R.  Cas.  184, 
112  Ind.  47,  13  X.  E.  Rep.  268.— Rkfkruing 
TO  Hunt  V.  Lake  Shore  &  M.  S.  R.  Co., 
112  Ind.  69. 

Wliere  a  company  is  required  by  statute 
to  erect  and  maintain  along  its  right  of  way 
suitable  fences  with  bars  or  gates  at  farm 
crossings  and  cattle-guards,  which  it  luis 
done,  it  is  not  liable  if  a  casual  breach 
occurs  or  a  defect  therein  appears  by  reason 
of  which  stock  is  injured.  Chicago,  B,  &• 
Q.  R.  Co.  V.  Sierer,  1 3  ///.  Afip.  26 1 . 

Where  the  issue  is  as  to  the  sulliciency  of 
a  gate  at  a  farm  crossing,  it  is  not  error  to 
permit  the  landowner  to  testify  that  "  any- 
thing that  would  touch  it  would  throw  it 
down,"  or  another  witness  to  testify  that 
"most  any  animal  would  throw  it  down." 
Such  evidence  is  not  mere  expressions  of 
opinion.  Chicago  &^  A.  R.  Co.  v.  O'Brien, 
l^  III.  App.  155.— Distinguishing  Illinois 

C.  R.  Co.  V.  McKee,  43  111.  119. 

Persons  for  whose  convenience  railroad 
companies  maintain  gates  at  private  cross- 
ings assume  the  risk  of  increased  danger  to 
their  property  resulting  from  iiaving  gates 
instead  of  fences.  Evansville  Sr"  T.  H.  R. 
Co.  V.  Mosier,  114  Ind.  447,  14  IVesi.  Rep, 
299,  17  A'^.  E.  Rep.  109. 

It  cannot  be  implied  that  the  comp'.ny 
was  under  obligation  to  keep  gates,  used  ex- 
clusively by  the  landowners,  closed.  Evans- 
ville 6-  T.  H.  R.  Co.  V.  Mosier,  U4  Ind.  4^7, 
14  M'est.  Rep.  299,  17  N.  E.  Rep.  109. 

The  fact  that  bars  at  a  private  crossing 
which  a  company  is  required  to  maintain, 
were  left  down  by  the  landowner,  does  not 
discharge  the  company  from  liability  for  in- 
juries resulting,  if  it  has  not  used  due  care 
to  keep  them  closed.  Bartletl  v.  Dubuque 
&»  S.  C.  R.  Co.,  20  Iowa  188.— Distinguish- 
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ING  Great  Western  R.  Co.  v.  Helm,  27  111. 
198 ;  Alger  v.  Mississippi  &  M.  R.  Co.,  10 
Iowa26S;  Indianapolis,  P.  &  C.  R.  Co.  v. 
Shinier,  17  Ind.  295;  Terre  Haute  &  W.  R. 
Co.  7',  Fowler,  22  ind.  316;  Indianapolis  & 
C.  R.  Co.  V.  Adkins,  23  Ind.  343. 

The  conduct  of  a  landowner  through 
whose  proi)ertya  railroad  passes,  in  forcibly 
opening  the  gates  at  the  crossing  whicii 
has  been  closed  by  the  company,  sulficiently 
indicates  his  requirement  that  tlie  com- 
pany should  comply  with  the  provisions  of 
Iowa  Rev.  §  1329.  Henderson  v.  Chicai^o, 
R.  I.  &^  P.  R.  Co.,  43  /owa  620,  14  A//1.  Ky. 
Rep.  4S4. 

It  is  the  duty  of  a  company  to  close  a 
gate  in  its  fence  upon  learning  that  it  is 
open,  whether  it  was  left  open  by  the  com- 
pany's employes  or  by  others.  Wait  v 
Ihnihiiihm,  C.  R.  &•  A'.  R.  Co.,  35  .-/«/.  6- 
/f«:,^  A'.  Cas.  194,  74  /oTi'a  207,  37  A'.  W. 
Rep.  159. 

The  provision  in  section  4,  ch.  98,  Minn. 
Gen.  Laws  1877,  that  railroad  companies 
may  furnish  landowners  with  locks  for 
gates  at  farm  crossings,  is  permissive  and 
not  mandatory  ;  and  in  case  no  such  locks 
are  furnished,  the  question  of  the  negli- 
gence of  the  corporation  in  any  particular 
case,  as  respects  the  opening  or  closing  of 
such  gates,  or  their  being  securely  fastened, 
is  open  for  investigation,  and  is  not  atlecied 
by  tiie  statutory  provision  referred  to. 
Sathcrv.  Chicai;o,  M.  &^  St.  P.  R.  Co.,  38 
yl/n.  &'  Eng.  R.  Cas.  283,  40  Minn.  91,  41  A^ 
W.  Rep.  458. 

.'\  company  is  bound  to  build  and  keep  in 
repair  fences  along  the  sides  of  its  track, 
with  gates  or  bars  for  the  use  of  adjoining 
owners  at  farm  crossings  ;  and  such  gates  or 
bars  are  a  part  of  the  fence  which  the  com- 
pany is  bound  to  maintain  and  keep  in  re- 
pair. Hunger/ or d  v.  Syracuse,  B.  i^  N.  Y, 
R.  Co.,  46  Hun  339,  12  A^.  V.  S.  R.  204.— 
Rf.viewei)  in  Becker  7/.  New  York,  L.  E.  & 
W.  R.  Co..  31  N.  Y.  S.  R.  750,  57  Hun  585. 
10  N.  Y.  Supp.  413. 

The  statutory  duty  to  keep  them  in  re- 
pair necessarily  includes  the  duty  to  keep 
them  safely  and  securely  closed.  Woods  v. 
Missouri,  K.  &>  T.  R.  O.,  51  Mo.  App.  500. 

But  before  a  landowner  can  recover  for 
injury  to  his  live  stock  by  reason  of  such 
bars  being  down,  he  must  show  either  that 
the  company  had  actual  notice  that  they 
were  down,  or  that  they  had  been  down  for 
such  a  length  of  time  that  the  company 
5  D.  R.  D.— 40. 


might  be  presumed  to  have  had  notice. 
Hungerford  v.  Syracuse,  IS.  &^  \.  ] '.  A'.  Co., 
46  Hun  339,  12  A'.  }'.  S.  R.  204.  —  Api'I.V- 
ING  Spinner  v.  New  York  C.  tS:  H.  R.  R. 
Co.,  67  N.  Y.  153.— Ai'i'LiKU  IN  McGuire 
V.  Ogdensburg  <k.  L.  C.  R.  Co.,  44  N.  Y.  S. 
R.  34S,  63  Hun  632,  18  N.  Y.  Supp.  313, 

Where  a  company  has  built  for  a  land- 
owner a  gate,  in  accordance  with  the  stat- 
ute, it  cannot  afterward  control  the  use  of 
the  gate;  and  as  between  it  and  tlie  land- 
owner, the  company  is  not  chargeable  with 
negligenci-  in  failing  to  close  the  gate,  even 
after  notice  to  its  ofliccrs  that  it  is  open. 
Diamond  Brick  Co.  v.  Neio  York  C.  &^  H. 
R.  R.  Co.,  58  //uH  396,  34  A'.  Y.  S.  R.  637, 
12  A'.   ]'.  Supp.  22. 

Where  a  f.irm  crossing  is  constructed 
over  the  railroad  f')r  the  benetit  of  an  adja- 
cent landowner,  it  is  the  duty  of  the  cor- 
poration, under  the  statute,  to  guard  it  by 
a  continuous  fence,  anri  to  erect  suitable 
bars  or  gates,  in  order  to  give  convenient 
access  to  it;  and  if  injury  arise  through  the 
want  of  such  bars  or  gates,  the  corporation 
will  be  liable,  unless  some  facts  exist  by 
which  they  are  relieved  from  the  responsi- 
bility.   Hurd  V.  Rut/and  c-  R.  R.  Co.,  25 

ye.  116. 

If  the  landowner  refused  ti;  have  bars 
placed  at  such  crossing,  and  forbade  the  cor- 
poration to  make  them,  when  they  offered 
to  do  so.  or  were  in  the  act  of  erecting 
them,  this,  as  against  such  landowner, 
would  operate  as  a  legal  e,\cuse  for  the 
omission  to  build  the  fence,  even  if  an  ex- 
press agreement  had  been  nnide  by  the 
parties  for  the  erection  of  gates  instead  of 
bars.  For  the  non-performance  of  the 
agreement,  and  the  refusal  to  erect  gates, 
as  stipulated,  the  reniedy  of  the  party 
would  be  only  by  action  on  the  contract  for 
damages,  and  the  effect  of  the  refusal  to 
have  bars  erected  would  be  to  replace  upon 
the  landowner  the  obligation  which  rested 
upon  him  at  common  law,  to  keep  his  cattle 
on  his  own  premises,  and  from  the  premises 
and  railway  of  the  corporation.  Hurd  v. 
Rutland  &'  B.  R.  Co.,  2^3  Vt.  116. 

If  a  railway  company  knows  that  a  gate 
erected  under  section  8  of  the  Railways 
Clauses  Act  1845  is  out  of  repair  by  reason 
of  a  spring  catch  being  inelTective,  there  is 
evidence  of  negligence  for  the  jury,  al- 
though the  gate  was  provided  with  other 
fastenings.  Brooks  v.  London  &*  N.  PV.  R. 
Co.,  33  IV.  A'.  167, 
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Defondants  are  bound,  under  the  provi- 
8i)tis  of  46  Vict.  (D),  c.  24,  §  16,  to  make 
and  maintain  at  farm  cros3in^,'s  gates  with 
pro;)cr  fastenings;  and  tiie  construction  of 
sliile  gates  (</«  harrih-es  i\  lOiil/sse),  wliich 
are  merely  supported  and  held  in  position 
by  their  own  weight,  is  not  a  compliance 
with  the  stiitute.  I'li iion  v.  Gruml  Trunk 
R.  Co.,  2  Montr.  Super.  181. 

Ws  a  contract  between  plaintiff's  grantor 
and  the  defendant,  a  railroad  company,  the 
hitter  was  to  furnish  the  former,  iiis  heirs 
and  assigns,  with  two  convenient  crossings 
over  its  railroad,  one  of  which  was  to  be  a 
crossing  at  grade.  The  place  for  the  cross- 
ing was  designated  by  plaintill's  grantor, 
and  the  crossing  was  built,  and  was  unob- 
structed by  gates  or  bais  for  many  years. 
The  contract  did  not  in  terms  provide  that 
the  crossing  should  be  unobstructed  by 
gates  and  bars,  but  merely  th;it  it  should  be 
convenient.  Heldy  that  the  defendant  was 
bound  to  keep  the  crossing  unobstructed 
and  free  from  gates  or  bars.  WUliains  v. 
Clark,  i\  Am.  ^  ^'^".i^-  ■/'>'■  Cas.  460,  140 
Mass.  238,  5  X.  E.  Rep.  S02. 

1-1:.  Liability  (or  lailiiro  to  cuii- 
Rtruot  or  rt'pair.*— A  railroad  company 
is  not  liable  for  a  failure  to  keep  in  repair  a 
private  way  over  its  track,  constructed  for 
its  own  use,  but  by  license  used  by  other  per- 
sons. In  such  case  a  plaintilT  must  allege 
and  prove  some  act  of  misfeasance  on  the 
part  of  the  company.  Ferguson  v.  Virginia 
&>  T.  R.  Co.,  13  Nti>.  184.— Distinguishing 
Sweeny  v.  Old  Colony  «S:  N.  R,  Co.,  10  Allen 
(Mass.)  36S. 

Where  a  landowner  refuses  to  have  gates 
or  bars  erected  at  a  railroad  crossing,  as  the 
statute  provides,  agrceint;  to  maintain  them 
himself,  neither  he  nor  those  claiming 
under  him  can  maintain  an  action  against 
the  company  for  a  failure  to  erect  them  as 
required  by  statute.  Tombs  v.  Rochester  &* 
S.  R.  Co.,  iS  Uarb.  (N.   V.)  583. 

Under  the  14  &  15  Vict.  c.  51,  where  a 
railway  company's  line  severs  a  farm  it  is 
prima  facie  their  duty  to  construct  a  farm 
crossing;  and  the  fart  of  their  having  com- 
inctue;!  I  lie  rnn^t  ruction  of  such  a  crossing 
at  a  ;).ir;icu!nr  place  and  afterwards  desisted 
at  tlie  request  of  the  owner,  does  not  pre- 
vent the  owner  from  recovering  damages  as 
for  a  continuing  breach.     Reist  v.  Grand 


*  Private  crossings  ;   liability  of  company  at, 
see  note,  35  Am.  &  Eng.  R.  Cas.  184. 


Trunk  R.  Co.,  6  [/.  C.  C.  P.  421.— FoL- 
i.owKn  IN  Burke  v.  Grand  Trunk  \K,  Co.,  6 
U.  C.  C.  P.  484. 

Pursuant  to  an  agreement  made  with  a 
landowner  at  the  time  of  the  cxecutinn  by 
him  of  a  deed  of  right  of  way,  the  com- 
pany constructed  a  farm  crossing,  with 
bridges  over  ditches  it  had  cut  on  each  side 
of  its  roadbed,  to  enable  the  lainhnvner  to 
reach  his  land,  and  after  the  sale  of  the 
land  an  employe  of  the  new  owner,  while 
hauling  wood  across  one  of  the  bridges, 
was  injured  by  its  giving  way,  the  sills 
being  ticfective.  Held,  that  tlie  bridge  was 
a  structure  built  upon  the  railroad  com- 
pany's hind,  and,  by  its  nature  and  use,  was 
a  continual  invitation  to  those  li;iving  a 
lawful  right  to  cross  from  one  side  to  the 
other  to  enter  upon  it  and  cross  there  ;  and 
as  long  as  this  invitation,  thus  impliedly 
given  to  such  persons,  cmtinued,  it  was 
the  duty  of  the  company,  inde[)('i)dentK-  of 
any  contract,  to  see  to  it  that  the  bridge 
was  safe  for  the  purposes  implied  by  the 
invitation.  Stewart  v.  Cinciitiiati,  W.  &^ 
M.  A\  Co.,  80  Mn/i.  166,  44  A'.  W.  A\p. 
1 1 1 6 ;  further  appeal  89  Mich.  315,  50  A'.  W. 
Rep.  852. 

The  charter  of  a  railroad  company  re- 
quired them  to  build  certain  bridges  and 
ways  for  farm  crossings,  and  provided  that, 
in  case  of  omission  of  this  duty,  the  land- 
owner might  build  the  bridges  and  recover 
their  value.  Held,  that  such  remedy  was 
merely  cumulative,  and  did  not  aiTect  the 
liability  of  the  compiiny  to  an  action  < 
tort.  Green  v.  Morris  &*  E.  R.  Co. .  ■" 
L.  486. 

The  G.  T.  R.  passed  throug  ,)lain- 

tiff's  farm,  and  where  it  intcrse  a  lane 

running  from  the  front  to  rear  ol  mr  farni 
a  cutting  was  rendered  necessary.  Tl. 
plaintiff  insisted  on  having  a  farm  crossing 
made  in  continuation  of  this  lane,  and  by 
means  of  a  raised  bridge ;  the  defendants 
offered  to  make  it  at  the  place  required,  but 
not  by  a  raised  bridge ;  and  they  were  pro- 
ceeding to  cut  through  the  plaintiff's  land 
on  either  side,  to  make  an  approach  to  the 
railway,  so  as  to  cross  upon  a  level,  when 
the  plaintiff  interfered,  and  prevented  them 
from  going  on  with  the  cutting.  They  then 
desisted,  and  did  nothing  more.  The  plain- 
tiff sued  them  for  not  making  a  convenient 
crossing,  and  recovered  ;^i2  los.  Held, 
that  the  action  was  maintainable,  and  the 
verdict  must  stand,  for  defendants  should 
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have  Konc  on  and  completed  the  crossing, 
at  least  on  their  own  land.  J^^eist  v.  Grand 
Trunk  R.  Co.,  1$  U.  C.  Q.  B.  355. 

15.  l*ro<'«dnrc.  —  A  count  in  tort 
ai^aiiist  a  railroad  company  for  not  l)uil(ling 
a  wagon  way  over  their  road  where  it 
crosses  a  farm,  as  required  by  their  charter, 
cannot  be  joined  witli  a  count  to  recover 
the  cost  of  a  wagon  way  which  the  plaintifl 
had  erected  over  tiie  road,  after  twenty 
days'  notice,  which,  by  their  charter,  the 
cotnpatiy  in  sucli  case  were  liable  to  pay. 
One  count  is  founded  on  tort,  the  other  on 
contract.  Green  v.  Morris  &•  E.  K.  Co.,  24 
N.J.  Z.  486. 

In  sucli  case,  the  provision  that  the  land- 
owner may  build  the  wagon  way  and  re- 
cover its  value  of  the  company,  docs  not 
relieve  it  from  the  duty,  or  from  an  action 
for  (l.images  for  not  performing  it.  It  is  a 
cumulative  remedy.  Green  v.  Morris  &*  E. 
A\  Co.,  24  A'.  /.  L.  4S6. 

In  such  ca.se  a  count  for  not  erecting  suit- 
able wagon  ways  need  not  allege  that  an  ex- 
ravaiinn,  making  it  necessary,  was  wrong- 
fully made,  or  made  without  consent  of  the 
plaiiitill;  nor  is  it  necessary  to  aver  a  re- 
-uest  to  provide  them  ;  but  it  is  necessary 
t"  aver  what  ways  and  how  many  the  com- 
panv  has  failed  to  erect.  Green  v.  Morris 
&^  E.  y?.  Co..  24  jV./.  L.  486. 

In  an  action  for  breach  of  covenant  by 
delaying  the  completion  of  a  railway  cross- 
ing which  aflorded  the  best  road  to  plain- 
tifl's  saw  mill — //r/y,  that  evidence  of  special 
damages  was  not  admissible,  none  being 
alleged  in  the  declaration,  and  plaintiff  not 
having  notified  defendants  at  the  time  of  the 
fact  of  liis  sufTeringthe  loss  of  profits,  which 
constituted  the  alleged  damage.  Shaver  v. 
Great  Western  K,  Co.,  6  L'.  C.  C.  P.  321. 

To  an  action  on  a  special  agreement  for 
not  maintaining  proper  crossings  for  the 
[ilair  IT,  whose  land  had  been  separated  by 
the  lailway,  and  for  not  keeping  up  the 
cattlo-guards  and  fences  connected  with 
<:iicli  crossings,  defendants  pleaded  that  the 
agreement  was  executed  by  them  for  the 
be'icll!  of  plainiiiT,  his  executors,  adminis- 
tra  rs,  and  assigns — for  the  time  being  the 
occupants  of  said  land — and  that  during 
the  whole  continuance  of  the  grievances 
complained  of,  one  J.  T.  and  others  were 
possessed  to  their  own  use,  and  to  the  ex- 
clusion of  the  plaintiff,  of  said  land  on  each 
side  of  the  railway,  for  divers  terms  of  years, 
under  leases  executed  by  the  plaintiff  be- 


fore the  commencement  of  saiil  grievances. 
Held,  no  defense.  Hu^o  v.  Great  IVtsttm 
K.  Co..  16  U.  C,  Q.  B.  506. 
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I.  IN  GENERAL. 

1.  Jurisdiction,  {jciierally.*  —  The 

question  whether  a  state  court  has  given 
due  effect  to  a  decree  or  judgment  of  a 
U.  S.  court  is  one  arising  under  the  U.  S. 
consiitution,  and  gives  tlie  federal  courts 
jurisdiction.  Cri'scent  City  Live  Stock  Co. 
V.  But  tilers'  Union  Slaughter-House  Co.,  120 
(.'.  S.  141.  7  Sup.  Ct.  /u-/>.  472.— DlSTIN- 
GUism-.i)  IN  Winona  &  St.  I^  R.  Co.  v. 
I'lainview,  143  U.  S.  371,  12  Sup.  Ct.  Rep. 

530- 

It  is  within  the  province  of  a  federal  cir- 
cuit court  sitting  in  equity  to  inquire  into 
the  reasonableness  and  justice  of  rates  pre- 
scribed by  a  state  railroad  commission  ;  this 
power,  however,  does  not  authorize  the 
court  to  revise  or  change  the  body  of  rates, 
but  its  inquiry  is  limited  to  the  elTect  of  the 
tarilT  as  a  whole  and  to  its  validity.  /iV<?','-(Z« 
V.  I'arnurs'  L.  &*  T.  Co.,  jci  Am.  &*  Kn^'-.  /?. 
Cas.  670,  154  U.  S.  J.-.  14  Sup.  Ct.  Rep, 
1047. 

Where  a  bill  has  been  filed  in  the  U.  S. cir- 
cuit court  to  foreclose  a  mortgage  given  by 
a  railroad  com[)any,  various  interlocutory 
orders  entered,  a  trustee  appointed  who  had 
taken  possession  of  tl.3  road,  and  on  the 
fiiith  of  these  orders  certain  bonds  had  been 
surrendered,  stocks  taken,  and  debts  and 
lial)iliiies  incurred,  that  court  is  the  proper 
tribunal  to  decide  the  rights  and  equities  of 
the  parties  in  interest.  Bill  v.  New  Albany, 
etc..  A'.  Co.,  2  Hiss.  ((/.  S.)  390. 

The  circuit  court  of  the  United  States,  in 
the  absence  of  express  authority  by  act  of 
congress,  has  no  jurisdiction  to  compel  a 
raMroiid  company  to  operate  its  road  out- 
side of  the  state  in  whicli  the  court  sits. 
People  ex  rel,  v.  Colorado  C.  A*.  Co.,  4$  A»i. 

*  Jurisdiction  of  federal  courts,  see  note,  35 
Am.  &  Eno.  R.  Cas.  70a 


«S-  Et^.  R.  Cas.  599,  42  Fed.  Rep.  638.— 
Following  United  States  ex  rel.  v.  Union 
Pac.  K.  Cy..  2  Dill.  (U.  S.)  527,  3  Dill.  515. 
91  U.  S.  343- 

The  act  of  congress  of  February  18,  18SS, 
entitled  "  An  act  to  authoiize  the  Choctaw 
Coal  and  Railway  Company  to  construct 
and  operate  a  railway  thiough  the  Indian 
Territory  and  for  otuer  purposes,"  and  c(ju- 
ferring  jurisdiction  upon  the  circuit  and 
district  courts  of  the  western  district  of 
Arkansas  and  the  northern  district  of  Texas, 
in  suits  between  such  company  and  the  In- 
dian tribes  through  whose  territory  the  road 
may  run,  is  not  repealed  by  the  act  of  March 
I,  1889,  creating  a  federal  court  in  the  In- 
dian Territory,  nor  by  the  subsequent  act  of 
May  2,  1890,  enlarging  the  jurisdiction  of 
such  court.     Gowen  v.  Harley,  56  Fed.  Rep. 

973- 

A  b'll  charging  that  complainant,  a  street 
railroad  company,  has  an  exclusive  privilege 
under  the  authority  of  a  city  to  construct 
and  operate  a  street  railway,  and  that  the 
city  has  granted  the  right  to  operate  a  rail- 
road to  another  company,  which  will  have 
the  effect  of  impairing  the  obligation  of  the 
contract  existing  between  plaintiff  and  the 
city,  is  sufficient  to  give  a  federal  court 
jurisdiction.  Citizens'  St.  R.  Co.  v.  City  R. 
Co.,  56  Fed.  Rep.  746. 

2.  'T?iris(licti()ii  asdopoiidcnt  upon 
nnKu.  (it. — A  circuit  court  of  the  United 
States  has  no  jurisdiction  of  a  bill  tiled  by  a 
railroad  company  tO  enjoin  the  collection  of 
taxes  against  it,  where  the  taxes  in  no  one 
county  amount  to  S2000,  though  the  aggre- 
gate amount  of  taxes  sought  to  be  enjoined 
in  different  counties  cr)ines  to  more  than 
that  sur I .  Walter  v.  Northeastern  R.  Co..  i  j 7 
U.S.  370,  \sSup.  Ct  /iV/.  348.— FoLLOWF.n 
IN  Keels  V.  Central  R.  Co.,  147  U.  S.  374; 
Northern  Pac.  R.  Co.  v.  Walker,  148  U.  S. 

39'- 

Under  the  act  of  congress  of  1875,  which 
makes  it  the  duty  of  a  federal  court  to  dis- 
miss any  action  when  it  appears  to  its  satis- 
faction that  the  suit  does  not  really  and 
substantially  involve  a  dispute  properly 
within  its  jurisdiction,  the  circuit  court  will 
not  entertain  an  action  of  tort  for  the  re- 
covery of  damages  for  personal  injuries, 
when  it  is  obvious  upon  the  pleadings  that 
the  amount  of  the  recovery  would  be  less 
than  S2000.  Ma.xwell  v.  Atchison.  T.  &•  S. 
F.  R.  Co.,  34  Am.  &*  Ettg.  R.  Cas.  574. 34  Pt^^- 
Rep.  286. 
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The  federal  courts  of  the  Indian  Terri- 
tory have  jurisdiction  of  an  action  against 
a  railroad  company  for  killing  stock  valued 
at  more  than  $ioo,  though  no  one  animal 
killed  was  worth  that  sum,  under  the  act  of 
congress  of  March  i,  1889,  §  6,  giving  such 
courts  jurisdiciion  in  civil  cases  "  when  the 
value  of  the  thing  in  controversy,  or  dam- 
ages or  money  claimed,  shall  amount  to 
$100  or  more."  Gulf,  C.  &*  S.  F.  R.  Co.  v. 
U'as/iiii^toii,  49  Fid.  Rep.  347,  4  U.  S.  App. 
121,  I  C.  C.  ^1.  2S6. 

3.  J>iver.sc  citizciisliiii  of  parties.* 
—  Under  the  Judiciary  Act  of  17S9,  §  11, 
providing  that  the  U.  S.  circuit  courts  shall 
liave  jurisdiction  of  suits  "  l)etween  a  citizen 
of  the  state  where  the  suit  is  brought,  and  a 
citizen  oi  another  suite,"  to  give  the  court 
jurisdiction  where  there  are  several  plain- 
tilTs,  each  must  he  qualified  to  sue.  So  a 
circuit  court  has  not  jurisdiction  of  a  suit 
by  two  mortgage  trustees  against  a  railroad 
company  to  foreclose  the  mortg.ige,  where 
one  of  the  trustees  is  a  citizen  of  the  same 
state  as  the  railroad,  though  they  sue  for 
the  benefit,  of  persons  none  of  whom  reside 
in  the  same  state  as  the  railroad.  Siisquc- 
Jiiviiia  &^  IV.  V.  R.  iS-  C.  Co.  v.  lUatchford, 
\\  \Vall.{U.  S:)  172.— OfOTKD  IN  Harper 
V.  Norfolk  &  \V.  R.  Co.TsC  Fed.  Rep.  102. 

A  circuit  court  of  the  United  States  has 
jurisdiction  of  a  suit  brought  by  a  citizen 
of  another  slate,  to  recover  the  amount  due 
on  the  bonds  of  a  municipal  corporation 
of  Michigan,  payable  to  a  corporation  of 
Michigan  or  bearer,  or  to  bearer.  Chick- 
aiiivi^  Tp.  V.  Carpenter,  106  U.  S.  663,  i 
Sup.  Ct.  Rep.  620. 

A  l)iil  in  equity  in  the. circuit  court  of 
the  United  States  against  a  town  in  one 
state  by  a  citizen  of  another,  for  relief 
af^ainst  the  accidental  omission  of  seals 
from  bonds  of  defendant,  pa'\ible  to  bearer, 
and  held  bv  plaintiff,  some  of  vvliicli  are 
owned  liy  him,  and  others  of  which  are 
owned,  in  dilTerent  amounts,  part  by  citizens 
of  the  state  in  wiiich  the  town  is,  and  part  by 
citiz'-ns  of  other  states,  and  have  been 
transferred  tc  iiim  by  the  real  owners  for 
the  mere  purpose  of  being  sued,  should  l)e 
dismissed,  under  the  act  of  March  3,  1875, 
ch.  137,  .S:  5,  so  far  as  regards  all  bonds 
held  bv  citizens  of  the  same  state  as  defend- 


*SuHieiency  of  allegation  of  diverse  citizen- 
ship of  corporations  to  |j;ivc  federal  courts  juiis- 
diction,  see  note,  57  Am.  &  Enu.  R.  Cas.  i)i. 


ant,  and  bonds  held  by  a  citizen  of  another 
state  to  a  less  amount  than  S300,  the  sum 
necessary  to  give  the  court  jurisdiction. 
Bernards  Tp.  v.  Stebbins,  15  Am.  &*  Eng-  R. 
Cas.  634,  109  [/.  S.  341,  3  5///.  C/.  Rep.  252. 

Negotiable  bonds  issued  by  a  municipal 
corporation  in  New  Jersey  for  stock  in  a  rail- 
road, and  sold  by  citizens  of  that  slate  to  a 
citizen  of  California,  may  be  sued  on  in  the 
federal  courts  in  the  former  state ;  but  he 
cannot  unite  therewith  other  bonds  only 
held  for  collection,  which  belong  to  citizens 
of  New  Jersey.  AViy  Providence  v.  Ilalsey, 
117  ^-  ^-  2ilfi<  6  S'l/ ,  y.t.  Rep.  764. —  Fol- 
lowing Cotton  %>.  Nv.v  Providence,  47  N, 
J.  L.  401  ;  Mutual  Life  Ins.  Co.  v.  Eliza 
beth,  42  N.  J.  L.  235. 

The  jurisdiction  of  federal  courts  is  con- 
trolled altogether  by  the  constitution  and 
laws  of  the  United  States  ;  and  the  right  of 
a  railway  corporation  to  sue  in  a  federal 
court,  so  far  as  citizenship  is  concerned,  is 
not  aflectefl  by  a  state  statute,  requiring  a 
foreign  corporation  to  file  with  the  secre- 
tary of  state  a  copy  of  its  charter,  and  a 
resolution  authorizing  service  of  process  to 
be  made  on  some  oftlcer  or  agent,  and 
agreeing,  among  other  things,  not  to  re- 
move any  suit  from  a  state  court  to  a  fed- 
eral court.  Soutliern  Pac.  Co.  v.  Denton, 
146  U.  S.  202,  13  Sup.  Ct.  Rep.  44.— Ap- 
Pi.iKD  IN  New  York  cS:  N.  E.  R.  Co.  ?'.  Hyde, 
56  Fed.  Rep.  188.  Followkd  in  Frisbiei'. 
Chesapeake  &  O.  R.  Co.,  57  Fed.  Rep.  i. 

Whenever  a  citizen  of  a  state  can  go 
into  the  courts  of  the  slate  to  defend  his 
property  against  the  illegal  acts  of  its  ofli- 
cers,  a  citizen  of  another  state  may  invoke 
the  jurisdiction  of  the  federal  courts  to 
maintain  a  like  defense.  Rec^iian  v.  Partn- 
ers' L.  &>  T.  Co.,  58  Am,  Gr'  Kng.  R.  Cas. 
670,  154  {/.  S.  362,  14  Si/p.  Cl.  Rtp.  1047. 

Where  a  non-resident  judgment  creditor 
of  a  railroad  company  files  a  hill  in  the 
nature  of  a  creditor's  bill  for  the  appoint- 
ment of  a  receiver,  and  for  the  sale  of  the 
company's  property,  which  is  entirely  ir.  the 
district  where  he  sues,  he  may  bring  in,  as 
defendants,  a  non-resident  municipid  cor- 
poration which  holds  mortgage  bonds  of 
the  company,  and  the  mortgage  trustees. 
The  bringing  in  of  such  non-resident  de- 
fend mts  i.s  autiiorizcd  by  the  act  of  con- 
gress of  March  3,  1S75,  j;  8.  /{ay  v.  Alex- 
andria &-  ir.  R.  Co.,  4  I/ut^lies  {T.  S.)  331. 
— OuoTiNG  I^aitimore  &  O.  R.  Co.  7).  Har- 
ris? 12  Wall.  (U.  S.)  81. 
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A  foreign  corporation  having  a  right  to 
sue  in  a  federal  court  cannot  file  a  supple- 
mentary bill  joining  as  a  co-plaintilT  an- 
other cioniestic  corporation  ;  and  the  juris- 
diction will  be  defeated  by  the  plaintiti  con- 
veying all  or  a  part  of  its  interest  in  the 
subject-matter  nf  the  suit  to  the  domestic 
corporation,  ^h/iints  Exp.  Co,  v.  IJcnvt-r  &* 
K.  G.  R.  Co.,  4  McCrary  {if.  S.)  jy,  i6  /Vv/. 
J\ffi.  712. 

Under  the  act  of  congress  of  March  3, 
1S87,  §  I,  allowing  an  action  between  citi- 
zens of  dilTerent  states  to  be  brought  in  the 
district  where  either  party  resides,  a  plain- 
tiil  may  bring  suit  in  the  district  where  he 
resides  against  a  corporation  created  by  the 
laws  of  another  state.  Rawley  v.  Southern 
Pac.  R.  Co.,  33  Fed.  Rep.  305. 

Where  :i  railroad  is  chartered  in  two 
states,  and  a  United  States  circuit  court  for 
one  state  has  appointed  a  receiver  for  that 
state,  a  citizen  of  that  state  may  file  an 
ancillary  bill  in  a  federal  court  in  ihe  other 
state  to  extend  the  authority  of  the  receiver 
to  the  whole  of  the  road  ;  and  jurisdiction 
will  not  be  defeated  because  the  plaintiff 
unites  as  defendants  certain  citizens  of  his 
own  state,  where  no  relief  against  them  is 
sought.  Phinizy  v.  Augusta  &»  K.  R.  Co., 
56  Feif.  Rep.  273. 

A  suit  by  a  corporation  created  by  the 
coucuirent  legislation  of  two  states  is  a 
suit  in  which  ritizens  of  each  state  are 
joined  as  plaiiitifTs.  If  the  defendant  is  a 
citizen  of  either  of  those  states,  the  suit 
cannot  be  maintained  in  the  United  States 
courts.  Allef^lteuy  County  v.  Cleveland  Sf 
P.  R.  Co.,  i\  I\i.  St.  228. 

4.  .JiirisdU'lioii  Avitlioiit  rc}.jar«l  to 
oitizpiislilp.— Where  a  U.  S.  circuit  court 
has  obtained  possession  of  railroad  prop- 
erty under  an  original  foreclosure  bill,  the 
court  will  adjudicate  matters  arising  under 
a  cross-bill  without  reference  to  the  citizen- 
ship of  the  parties.  Mor^^att's  L.  &*  T.  R. 
<S-  .S".  Co.  V.  Te.xas  C.  R.  Co.,  137  LI.  S.  171, 
II  Sup.  Ct.  Rep.  61. — Foi.LowK.n  in  Carey 
V.  Houston  &  T.  C.  R.  Co.,  52  Fed.  Rep.  671. 

Where  a  bill  is  pending  in  a  federal  court 
for  the  appointment  of  a  receiver  and  for 
the  foreclosure  of  a  mortgage  on  a  railroad, 
the  court  will  regard  a  further  bill  filed  by 
lien  holders  as  an  ancillary  bill,  and  will 
take  jurisdiction  without  regard  to  the  cit- 
izenship of  the  parties.  Central  Trust  Co. 
V.  Uridines,  57  h'ed.  Rep.  753. 

The  liolder  of  the  bonds  of  a  foreign  rail- 


road, which  are  sec  ■  id  by  a  mortgage,  may 
file  a  creditor's  bill  in  a  federal  court,  scak- 
ing  payment,  and  may  unite  as  a  defendant 
the  mortgage  trustee,  though  he  is  a  citizen 
of  the  same  state  as  plaintiff,  where  he 
averred  that  the  trustee  is  only  made  a 
party  because  he  asserted  that  no  duty  was 
imposed  upon  him  touching  the  suit,  and 
had  refused  to  bring  the  suit  upon  request. 
Barry  v.  Missouri,  K.  &•  T.  R.  Co.,  29  ^h/i. 
&'  Eng,  R.  Cas.  3S4,  27  Fed.  Rep.  i.— Fol- 
lowing Pacific  R.  Co.  71.  Ketchum,  loi  U. 
S.  2S9  ;  Arapahoe  County  v.  Kansas  Pac.  R. 
Co.,  4  Dill.  (U.  S.)  277. 

The  federal  courts  have  jurisdiction  over 
civil  actions  ffir  the  violation  of  the  Inter- 
state Commerce  Act,  without  regard  to  the 
diverse  citizenship  of  the  parties  ;  and  there- 
fore such  an  action  can  be  brought  only  in 
the  district  of  which  the  defendant  is  an 
"  inhabitant  "  within  the  meaning  of  the  act 
of  March  3,  1S87.  Connor  v.  I'ickslmrt:;  &• 
M.  R.  Co.,  35  Am.  5-  En^.  R.  Cas.  696,  36 
Fed.  Rep.  273.— OuuTiNO  Louisville,  C.  k 
C.  R.  Co.  V.  Lctson,  2  How.  (U.  S.)  556. 

An  appeal  was  takon  from  a  decree  of  a 
U.  S.  circuit  court  foreclosing  a  railroad 
mortgage,  and  the  supreme  court  held  that 
the  circuit  court  had  jurisdiction  of  the 
cause,  and  alfirmed  the  decree.  The  rail- 
'road  company  then  filed  a  hill  to  sot  aside 
the  decree  for  fraud.  Held,  that  the  bill 
was  acontinuation  of  the  former  suit  on  the 
question  of  jurisdiction,  without  regard  to 
the  citi/.ensliip  of  the  iircsent  parties.  Paei- 
fie  R.  Co.  V.  Missouri  Pac.  R.  Co..  IM  U.  S. 
505,4  Sup.  Ct.  AV/.  583.— Foi.T.owixc;  Krip- 
pendorf  7'.  Hyde,  no  U.S.  276. 

5.  I><MV'ii(laiit  iniiHt  lie  ait  inliahi- 
taiit  of  district  Avlicrc  suod.— Under 
the  act  of  congress  of  August  13.  18S8,  |>ro- 
vidiiig  that  actioti,s  between  citizens  of  dif- 
ferent states  "shall  be  brought  only  in  the 
district  of  the  residence  of  cither  plaint  ill 
or  defendant,"  a  circuit  court  sitting  in 
California  has  no  jurisdiction  of  a  suit  bv  a 
corporation  created  under  the  laws  of  Mis- 
souri against  another  corjjoration  created 
under  the  laws  of  Illinois,  though  the  de- 
fendant corporation  has  an  olfico  in  Cali- 
fornia, and  is  organized  for  the  pur[)o.sc  of 
doing  business  there.  .SV.  Louis  R.  Co.  v. 
Pacific  R.  Co.,  52  Fed.  Rep.  770.  Southern 
Pac.  Co.  v.  Denton,  146  U.  S.  202,  13  Sup. 
Ct.  Rep.  44. 

So  under  the  act  of  congress  of  March  3, 
1887,  authorizing  actions  in  federal  courts 
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only  ill  districts  where  the  defendant  is  an 
inhabitant,  a  railroad  corporation  can  only 
l)e  sued  in  a  state  where  it  is  creatcfi,  tlunigh 
it  appears  that  the  greater  part  of  its  road 
is  in  another  state,  where  it  has  its  principal 
olTice,  and  where  its  elections  of  otTicers  are 
held,  and  where  many  of  tiieni  rcsii'e.  /•"////' 
V.  DiLrware,  L.  &'  \V.  R.  Co.,  37  F<d.  Rep. 
65.— N'OT  FOI.I.DWKI)  IN  Riddle  1'.  New 
York,  L.  E.  &  W.  R.  Co.,  39  Fed.  Rep.  290. 

When  the  line  of  a  railroad  company  ex- 
tends into  and  through  a  federal  judicial 
district,  and  it  has  local  aijfnts  there  who 
transact  its  ordinary  corporate  business, 
and  it  may  be  sued  there  under  the  laws  of 
the  .state,  it  is  an  inhabitant  of  the  district 
within  the  meaning  of  the  provision  of  the 
act  of  congress  of  March  3,  18S7,  that  no 
civil  suit  shall  be  brought  before  a  circuit 
or  district  court  against  any  person  "  in  any 
otiier  district  than  that  whereof  lie  is  an  in- 
habitant," notwithstanding  the  fact  that  it 
has  its  principal  office  in  a  neighboring  dis- 
trict. Zambrino  v.  Gal-\-stoii,  II,  tS-*  S.  A. 
R.  Co.,  38  Am.  &*  Eiig.  R.  Cas.  521,  38  Fed. 
Rep.  449.— FoM.owi'.D  IN  Riddle  v.  \cw 
York.  L.  \l.  k  \V.  R.  Co.,  39  Fed.  Rep.  290. 

(».  Aliens.* — .An  alien  resident  of  a  state 
who  holds  land  unrler  a  special  law  of  the 
state  may  maintain  a  suit  in  the  circuit 
court  of  the  United  States,  rcliiling  to  the 
land,  against  the  agents  of  a  corporation 
that  is  not  itself  suable  in  the  federal  court. 
DonapiDte  v.  Camden  6-  ^l.  R.  Co.,  Baldiv. 
{U.  .V.)  205. 

The  U.  S.  courts  have  jurisdiction  in  a 
case  between  citizens  of  the  same  state,  if 
the  plaintiff  sues  for  the  use  of  an  alien. 
Rrou'iie  v.  .S'/rodc-,  5  Crixinli  (('.  S.)  303. — 
Di.STlN(U;i.siiF,n  in  Harper  7>.  Norfolk  &  \V. 
R.  Co.,  36  I'ed.  He[).  102. 

7.  AssifjiU'os.l"  —  .X  non-resident  as- 
signee of  a  municipal  bond,  payable  to  a 
railroad  company  or  its  assigiu-es.  may  sue 
in  a  federal  court  in  the  state  where  l)oth 
the  municipality  and  the  railroad  corpora- 
tion are  created.  Porter  v.  Jaiicsville,  3 
I'td.  Rip.  617. 

Municipal  bonds  were  issued  by  a  town 
in  New  York  under  seal,  [)ayable  to  bearer, 
with  interest  coupons,  not  under  seal,  pay- 

*  Jurisdiction  of  federal  courts  of  suit  by  aliens 
a^;aiIlst  fdrei^n  corporation,  see  note,  57  Am.  & 
K.Ni;.  R.  Cas.  02. 

_  \  lurisiiiction  of  United  States  courts  where 
rii-ius  (if  property  have  hi-en  assigned,  see  note, 
13  Am.  .i  E.Mi.  R.  Cas.  179. 


able  to  bearer.  A  suit  was  brought  by  a 
citizen  of  Rennsylvania,  the  holder  of  some 
of  the  bonds  and  coupons,  against  the  town, 
to  recover  interest  on  the  bonds.  The 
plaintiti  obtained  the  bonds  and  coupons 
from  a  citizen  of  New  York.  Ihld.  that 
tlie  jilainlilT  was  not  an  assignee  of  the 
bon'lsand  coupons,  within  the  meaning  of 
section  I  o{  the  act  of  March  3,  1875  (18 
U.  S.  Stat,  at  L.  470),  but  was  to  be  regarded 
as  the  direct  promisee,  and  could  sue  in  the 
U.  S.  courts.  Farr  v.  Lyons,  21  Bhxtilif. 
{U.  S.)  116.  — Distinguishing  Coe  v.  Cay- 
uga Lake  R.  Co.,  19  Blatchf.  522. 

8.  Corporations,  }j:<'n<'rally.*— A  rail- 
road corporation  created  by,  and  transact- 
ing business  in,  a  state,  is  to  be  deemed  an 
inhabitant  of  the  state,  capable  of  being 
treated  as  a  citizen,  for  all  puri)Osesof  suing 
and  being  sued ;  and  an  averment  of  the 
facts  of  its  creation  and  the  place  of  trans- 
acting business  is  siillicient  to  give  the  cir- 
cuit courts  jurisdiction.  Foiiisville,  C.  &* 
C.  R.  Co.  V.  I.etsoH,  2  //,)«'.  (F.  S.)  497. — 
Approved  in  Marshall  v.  Baltimore  &  O. 
R.  Co.,  16  How.  314.  Qui)TKD  IN  Black- 
burn V.  Solma,  M.  •&  M.  R.  Co.,  2  Flipp. 
(U.  S.)  525.  Rkvif.wki)  IX  State  ex  rel.  v. 
Milwaukee,  L.  S.  iS:  \V.  R.  Co.,  45  Wis. 
^■]().— Marshall  v.  Baltimore  &>•  0.  R.  Co., 
16  IIo7J.  (U.  S.)  314. — AiTuoviNG  Louis- 
ville, C.  &  C.  R.  Co.  V.  Letson,  2  How. 
497;  Rundle  v.  Delaware  it  R.  Canal  Co., 
14  How.  So. — Foi.iAiWKi)  IN  Philadelphia, 
W.  &  B.  R.  Co.  V.  yuigley,  21  How.  202; 
Wheeling  7'.  Mayor,  etc.,  of  Baliimore,  I 
Hughes  (U.  S.)  90.  OuoiF.D  in  Slate  ex  rel. 
V.  Milwaukee,  L.  S.  &  \V.  R.  Co.,  45  Wis. 
579.  RictuNCii.Ki)  in  Wiimer  v.  Atlanta  & 
R.  A.  L.  R.  Co.,  2  Woods  (,U.  S.)  447.  Re- 
viEWKi)  IN  Blackburn  v.  Selma,  ^L  &  M.  R. 
Co.,  2  Flipp.  (U.  S.)  525. 

,'\  citizen  of  one  stale  can  sue  a  railroad 
corporal  ion  which  has  been  created  by,  and 
traiis.icts  its  bu.siiiess  in,  another  state  (the 
suit  being  brought  in  tlie  latter  statei,  al- 
though some  of  the  members  of  the  corpora- 
tion are  not  citizens  of  the  state  in  which 
the  suit  is  brought,  and  although  the  state 
itself  may  be  a  member  of  the  corporation. 
Louisville,  C.  iS^*  C.  R.  Co.  v.  Letson,  2  Ilo'tO, 


*  Jurisdiction  of  federal  courts  over  corpora- 
tions. Citizenship,  see  note,  35  Am.  &  Eno.  R. 
Cas.  700. 

.-Xrtioti  between  corpciratioiis  of  difTcrcnt 
state.'i  .IS  idTcctinjr  jmisdiciinn  of  federal  coiMs, 
see  note,  57  Am.  &  Eni;.  R.  Cas.  8g. 
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{U.  5.)  497.— Distinguished  in  Davis  v. 
Central  K.  &  H.  Co.,  17  Ga.  323.  Quoted 
IN  Connor  v.  Vi(;ksl)urj|  &  M.  R.  Co.,  35 
Am.  &  Eng.  K.  Cas.  696,  36  Fed.  Rep.  273. 

Tlie  constitutional  privilege  wliich  a  citi- 
zen of  one  stale  has  to  sue  the  citizen  of 
another  state  in  the  federal  courts  cannot 
be  taken  away  by  the  erection  of  the  latter 
into  a  corporation  by  the  laws  of  the  state 
in  which  they  live.  The  corporation  itself 
may  therefore  be  used  as  such.  Mars/iall  v. 
Bill //more  &•  O.  A'.  Co.,  16  //ow.  ((.'.  S.)  314. 

For  the  ])uri)()ses  of  jurisdiction  a  suit 
against  a  railroad  in  its  corporate  name  is 
presumed  to  be  a  suit  bj'  or  against  citizens 
of  the  state  creating  the  corporation,  and 
no  evidence  to  the  contrary  is  admissilile. 
Hut  where  the  jurisdiction  depends  on  ti.a 
citizenship  of  the  individuals  it  cannot  be 
alTected  by  suing  in  the  corporate  name, 
0/i/\>  >S^  lU.  A\  Co.  V.  IVhcehr,  i  Bhick  ( U. 
S.)  286.— .Ari'RuvED  IN  Fislc  V.  Chicago,  R. 
I.  &  P.  R.  Co.,  3  Abl).  Pr.  N.  S.  (N.  Y.)  453, 
53  Barb.  472.  Followed  in  Pacific  R.  Co. 
V.  Missouri  Pac.  K.  Co.,  5  McCrary  (U.  S.) 
373;  Home  V.  Boston  &  M.  R.  Co.,  12  Am. 
&  Fng.  R.  Cas.  287,  18  Fed.  Rep.  50;  Balti- 
more &  ().  R.  Co.  'J.  Cary,  28  Ohio  St.  208. 
QuoTKO  I.N  St.  Louis,  A.  &  T.  H.  R.  Co.  v. 
Indianapolis  &  St.  L.  R.  Co.,  9  Biss.  (U.S.) 
144. — Midler  V.  Dorrs,  94  U.  S  444. — Fol- 
lowed IN  Colglazier  T'.  Louisville,  N.  A.  & 
C.  R.  Co.,  20  Am.  &  Eng.  R.  Cas.  611,  22 
Fed.  Rep.  568;  Lonergan  ■;>.  Illinois  C.  R. 
Co.,  55  Fed.  Rep.  550.  (Juoted  in  Paul  v. 
Baltimore  &  O.  &  C.  R.  Co.,  44  Fed.  Rep. 
S13;  McFadden  v.  Mav's  Landing  &  E.  H. 
C.  R.  Co.,  49  N.J.  Eq.'i76. 

Tlie  circuit  court  takes  jurisdiction 
where  a  suit  is  brought  by  a  corporation, 
from  the  place  where  it  is  located,  and 
where  its  corporate  functions  are  discharged. 
No  furtlior  allegation  of  citizeiishit)  is  re- 
q\iire(l.  Xf.o  i'ork  &^  K.  R.  Co.  v.  Slupiird, 
5  McLean  {U.S.^\l^. 

Where  a  rccei'cr  of  a  national  bank,  ap- 
pointed by  the  comptroller  of  the  cur- 
rency, has  in  his  possession  railroad  bonds 
pledged  to  the  bank  for  a  debt,  and  has 
obtained  from  the  U.  S.  circuit  court  an 
order,  under  the  statute,  to  sell  them,  and  a 
railroad  corporation,  a  citizen  of  Vermont, 
has  brou;^ht  a  suit  in  Canada,  against  the 
receiver,  to  recover  the  bonds,  that  court 
has  jurisdiction  of  a  bill  filed  by  the  re- 
ceiver against  the  corporation,  to  enjoin  it 


from  further  prosecuting  the  suit  in  Can- 
ada, and  will  issue  a  preliminary  injunction 
to  that  ellect.  Such  jurisdiction  is  not 
taken  away  by  section  4  of  the  act  of  July 
12,  1SS2  (22  U.  S.  Slat,  at  L.  162).  lli-iidce 
V.  CoHitecticut  &^  P.  R.  R.  Co.,  23  lilatclif. 
(i/.  .V.)  453.  26 /•>,/. />V/.  677. 

Where  a  circuit  court  has  obtained  juris- 
diction of  a  suit,  seeking  a  receiver  and  sale 
of  the  property  of  a  railroad  company,  and 
the  sale  has  been  made  and  the  court  in  its 
decjee  transferring  the  property,  has  re- 
served the  right  to  determine  all  claims 
growing  out  of  the  matter,  it  has  jurisdic- 
tion of  a  controversy  growing  out  of  a 
claim  thai  the  property  was  not  turned  over 
as  is  should  have  been,  though  all  tlu:  par- 
ties are  citizens  of  the  same  state.  Central 
Trust  Co.  V.  Wabash,  St.  L.  &*  P.  R.  Co.,  46 
Fed.  Rep.  156. 

But  where  ihe  claimant  appears  in  a  pend- 
ing action  by  intervention,  and  it  appears 
that  the  title  is  fully  vested  in  tiie  claimant, 
it  is  error  to  join  in  his  petition  the  (jrigiiial 
plaintiff.  Central  Trust  Co.  v.  U'abas/i,  St. 
L.  &•  P.  R.  Co.,  46  Fed.  Rep.  k^G. 

For  the  purpose  of  federal  jurisdiction, 
the  principal  ollice  and  domicil  of  a  corpo- 
ration are  supposed  to  be  in  the  district 
where  its  meetings  of  stockholders  and  di- 
rectors are  held,  and  its  records  kept,  and 
where  its  principal  ollicers  reside,  where  the 
charter  does  not  provide  otherwise.  Inter- 
state Commerce  Commission  v.  Te.vas  6^  P. 
R.  Co.,  57  Fed.  Rep.  948  ;  affirming  52  Fed. 
Rep.  187. 

Under  a  statute  (Pa.  Act  June  ig,  1S71) 
which  provides  that  in  proceedings  in  courts 
of  law  or  equity  in  whicl)  it  is  alleged  that 
the  private  rights  of  individuals  or  of  cor- 
porations are  injured  or  invaded  by  ai'y 
corjioration  claiming  a  right  or  franchise 
to  do  the  act  from  which  such  injury  re- 
sults, the  court  may  inquire  and  ascertain 
whether  such  corporation  does  in  fact  pos- 
sess the  right  or  fr;inchise  to  do  the  act, 
and,  if  such  right  or  franchise  have  not 
been  conferred  on  sucli  corporation,  such 
courts,  by  exercising  equitable  jiowers,  shall 
by  injunction,  at  suit  of  the  private  parties 
or  other  corporations,  restrain  such  injuri- 
ous acts — //(•/(/,  that  this  ecpiitable  right 
may  he  administered  by  a  court  of  thi 
United  States.  U'eidenfeld  v.  Sugar  Run 
R.  Co.,  51  Am.  &>  Eng.  R.  Cas.  505,48  Fed. 
Rep.tii. 
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O.  Federal  corpo. .  t  ions.  —  A  case 
cannot  be  said  to  arise  uiuicr  the  laws  of 
the  United  States,  witiiin  the  meaning  of 
the  ;ict  of  congress  of  1875,  conferrnig  juris- 
diction upon  the  circuit  courts,  simply  be- 
cause it  is  a  suit  by  or  against  a  corporation 
or^',aiiized  under  a  federal  statute.  It  is 
only  in  cases  where  the  suit  arises  under 
tiic  constitution  and  laws  of  the  United 
States  under  such  act  tliat  the  court  has 
jurisdiction— i.e.,  where  some  question  Is 
presented  involvinj^  the  construction  of 
some  ])rovision  of  the  constitution  or  laws, 
or  when  some  rij;ht  or  privilege  is  claimed 
tiicrounder.  Adams  Exp.  Cj.  v.  Denver  &* 
K.  G.  R.  Co.,  4  McCrary  {U.  S.)  77.  16  Fed. 
Rep.~\Z.    . 

Under  the  act  of  congress  creating  the 
Union  I'acific  R.  Co.  (12  Stat,  at  L.  489,  §  i), 
tiic  federal  courts  have  jurisdiction  in  ac- 
tions by  and  against  that  corporation  when- 
ever these  courts  would  have  jurisdiction 
of  the  same  class  of  actions  between  other 
parties.  Smith  v.  Union  Pac.  K.  Co.,  2  Dill. 
(i/.S.)  278. 

A  corporation  created  by  congress  is  a 
domestic  institution  in  every  state  and  terri- 
tory in  which  it  may  lawfully  exercise  its 
powers,  and  is  liable  to  bo  sued  in  the  na- 
tional courts  in  any  district  wherein  it  may 
be  found  doing  business  and  iiaving  a  rep- 
resentative upon  whom  service  can  be  had, 
although  such  corporation  has  its  principal 
place  of  business  and  keeps  its  seal  in  an- 
other state.  Van  Dresser  v.  Orei;on  A'.  &' 
X.  Co.,  50  Am.  &^  Enj^.  /i\  Cds.  634,  48  /•></. 
A'ep.  202.  //i/jf/ies  V.  Xcrthern  Pac.  P.  Co., 
13  .////.  i^  En^^.  P.  Cas.  157,9  Sawy.  (U.  S.) 
313,  iS  J'eil.  Pep.  106. 

Under  the  act  of  congress  of  July  4,  1SS4, 
!;ianting  a  right  of  way  through  the  Indian 
'rcrriiory  to  the  Southern  Kansas  railway 
'Miiiiiany,  the  federal  circuit  and  district 
(•(iiiris  for  tlie  district  of  Kansas,  the  west- 
ern district  of  Arkansas,  and  the  northern 
district  of  Texas,  have  jurisdiction  over  all 
controversies  arising  between  the  company 
and  the  inhabitants  of  the  Indian  tribes 
through  whose  territory  the  road  may  be 
constructed,  without  reference  to  the 
amount  in  controversy  or  the  citizenship  of 
the  parties.  Sout/iern  Pan.  P.  Co.  v.  Pris- 
roe,  144  U.  S.  133,  12  Sup.  Ct.  Rep.  538; 
ajfinitini^  40  Fed.  Rep.  273. 

Where  a  corporation  is  organized  under 
an  act  of  the  legislature  of  a  territory,  the 
fact  that  the  territory  was  organized  under 


and  by  virtue  of  an  act  of  congress  does 
not  make  the  corporation  a  federal  corpo- 
ration. Adams  E.vp.  Co.  v.  Denver  (5~»  P. 
G.  P.  Co..  4  AhCrary  {U.S.)  77,  16  Fed. 
Rep.  712. 

Where  a  railroad  corporation  lias  been 
created  by  the  laws  of  a  territory,  the  fact 
that  congress  grants  it  a  right  of  way  over 
the  public  domain  does  not  make  it  a  fed- 
eral corporation,  so  as  to  give  jurisdiction 
to  the  federal  courts.  Adams  E.xp.  Co.  v. 
Denver  &>  P.  G.  P.  Co.,  4  McCrary  ( U.  S.) 
77,  1 6  Fed.  Pep.  7 1 2. 

10.  Foreifjis  corporations.*— When  a 
railroad  company  is  incorporated  by  two 
states,  a  citizen  of  one  of  the  states  may 
sue  it  in  a  United  States  court  in  the  other 
state  in  which  it  is  incorporated.  Wlieeling 
v.  Mayor,  etc.,  of  Paltimorc,  \  Hiii:;hes  {U. 
S.)  90.— Following  Marsliall  v.  Baltimore 
&  O.  K.  Co.,  16  How.  (U.  S.)  314. 

In  the  case  of  an  existing  railroad  cor- 
porati(jn  organized  under  the  laws  of  one 
state  which  is  authorized  by  the  laws  of 
another  state  to  extend  its  road  into  the 
latter,  it  docs  not  become  a  citizen  of  the 
latter  state  by  exercising  this  authority, 
within  the  meaning  of  the  law  giving  fed- 
eral courts  jurisdiction  on  account  of  di- 
verse citizenshij),  unless  the  statute  giving 
this  permission  must  necessarily  be  con- 
strued as  creating  a  new  corporation  of  the 
state  which  grants  this  permission.  Penn- 
sylvania P.  Co.  V.  .SV.  Louis,  A.  &>  T.  //.  P. 
Co..  24  Am.  &•  E)i^.  P.  Cas.  58,  118  U.  S. 
290,  6  Sup.  Ct.  Pep.  1094. — Followed  in 
Goodlett  7'.  Louisville  &  N.  R.  Co.,  122  U. 
S.  391.  QuoiKD  IN  James  v.  St.  Louis  & 
S.  F.  R.  Co.,  46  Fed.  Rep.  ^7.— Antelope 
County  V.  C/iica^o,  B.  (S-*  Q.  P.  Co.,  4  Mc- 
Crarv  (U.  S.)  46,  16  Fed.  Rep.  295. 

Where  a  foreign  cor[)oration  enters  an- 
other state  under  a  statute  recognizing  it, 
and  extending  to  it  the  right  to  enter  the 
state  and  transact  business  the  same  as 
under  its  original  charter,  it  may  be  said  to 
be  "found"  there,  wit4iin  the  meaning  of 
the  federal  statutes,  so  as  to  give  the  federal 
courts  jurisdiction.  Blackburn  v.  Sehna,  M. 
6-  J/.  A'.  Co.,  2  Fli/>p.  (  r.  S.)  525. 

Where  a  corporation  has  entered  a  state 

*  Actions  between  corporations  of  different 
states  as  affecting  jurisdiction  of  federal  courts, 
see  note,  57  Am.  &  F.xo.  R.  Cas.  8(). 

Jurisdiction  of  federal  court  where  foreign 
corporation  is  sued  in  stale  where  it  does  l)usi- 
ness,  sec  note,  ^  Am.  &  E.N'G.  R.  Cas.  (j4. 


m 


G34 


FEDERAL  COURTS,  11. 


.'•it^U 


m 


M,,; .  I. 


m''''A 


m-. 


under  a  statute  recognizing  it,  and  granting 
it  the  ri^'lit  to  do  business  in  tlie  state,  and 
lias  repicscnted  itself  as  a  corporation  of 
tiiat  state,  it  cannot  afterward  deny  it,  so  as 
to  defeat  tlie  jurisdiction  of  federal  courts. 
niiJchurn  v.  Scliiui,  M.  i^  M.  R.  Co.,  2 
Fli(^p.  (f'.S.)  525.— QuoTiNO  Louisville,  C. 
iSl'  C.  K.  Co.  7'.  Letson,  2  How.  (U.  S.)  497. 
Kkvikwinc;  Marshall  v.  Baltimore  &  O.  K. 
Co.,  16  How.  314. 

Tiie  right  of  a  non-resident  creditor  of  a 
railroad  company  to  sue  in  the  federal 
courts  is  not  defeated  by  the  fact  that  lie 
purchased  his  evidence  of  indebtedness 
against  the  company  for  the  purpose  of 
bringing  suit,  if  the  transaction  is  real ;  but 
if  it  is  only  colorable,  with  the  real  title  re- 
maining in  the  grantor,  the  jurisdiction  is 
defeated.  lUiJikhurn  v.  Selma, M.  &*  M.  R. 
Co.,  2  Flipp.{l\  J>'.)  525. 

Where  a  railroad  company  is  chartered 
under  the  laws  of  two  stales  and  is  subse- 
quently consolidated  by  autliority  of  each 
state,  it  does  not  lose  its  citizenshii)  in  each 
state,  but  as  a  citizen  of  one  state  may  go 
into  the  other  and  sue  another  corporation 
therein  created  in  the  federal  courts. 
Nashua  &*  L,  R.  Corp.  v.  />os/c»t  &*  L.  R. 
Corp.,  8  Fed.  Rep.  45S.— Followkd  in  Col- 
gl.izier  7'.  Louisville,  N.  A.  it  C.  R.  Co.,  20 
Am.  &  Eng.  R.  Cas.  611,  22  Fed.  Rep.  568. 

Wliere  a  state  statute  provides  that  any 
railroad  company  (organized  under  the  laws 
of  certain  otiier  states  may  become  acorpo* 
ration  of  that  state  by  filiiig  its  articles  of  in- 
corporation with  the  secretary  of  state,  a  for- 
eign company  hcconn'S  a  domestic  corpora- 
tion by  complying  with  the  statute,  so  as  to 
defeat  jurisdiction  of  the  federal  courts  in 
suits  between  the  company  and  citizens  of 
the  same  state.  Stout  v.  Sioii.v  City  &»  P. 
R.  Co.,  3  MiCrary  (C.  S.)  i,  8  /V,/.  Rep.  794. 
— DisriNGULSiiKU  IN  Moore  t'.  Chicago,  St. 
P.,  M.  &  ().  R.  Co.,  21  Fed.  Rep.  817.' 

A  citizen  of  a  foreign  state  cannot  be  de- 
nied the  right  to  sue  in  the  federal  courts 
by  a  state  law ;  nor  can  the  jurisdiction  of 
such  couits  over  persons  or  subject-matter 
which  is  C(jnferred  by  the  constitution  and 
laws  of  the  United  States,  be  circumscribed 
by  any  legislation  of  the  state.  Merchants' 
Mf)^.  Co.  V.  Grand  Trunk  R,  Co.,  21  lilatchf. 
(U.  S.)  109,  II  Ahb.  N.  Cas.  (.V.  V.)  183. 

A  corporation  created  by  another  state, 
which  for  all  the  purposes  of  suing  and 
being  sued  in  the  federal  courts  is  deemed 
a  citizen  of  that  state,  may  maintain  an  ac- 


tio i  against  another  foreign  corporation  in 
a  federal  court,  upon  any  cause  of  action  of 
which  the  court  has  jurisdiction,  whenever 
it  can  obtain  due  service  <jf  process  upon 
the  defendant;  as  when  the  defendant  is 
transacting  business  in  the  district  where 
sued,  and  the  service  is  upon  a  proper 
ollker.  Merchants'  M/x.  Co.  v.  Crand 
Trunk  R.  Co.,  21  Blatchf.(U.  S.)  loy,  11 
Adi.jV.  Cas.iN.  y.)  183. 

Where  corporations,  created  under  the 
laws  of  different  states,  in  pursuance  of 
law,  consolidate  by  one  buying  the  property 
and  the  franchise  of  the  other,  the  citizen- 
ship of  the  purchasing  company  determines 
the  right  of  the  consolidated  company  to 
sue  in  the  federal  courts.  Antelope  County 
V.  Chicago,  />'.  &•  Q.  R.  Co.,  4  McCrary  ( U. 
S.)  46.  16  Fed.  Rep.  295. 

A  foreign  railroad  company  is  not  de- 
prived of  the  right  to  sue  in  a  federal  court, 
because  it  has  purchased  the  road  of  a  cor- 
poration in  the  state  where  the  suit  is 
brought.  Chicago,  St.  P.,  M.  <^  O.  R.  Co. 
v.  Dakota  Co.,  28  Fed.  Rep.  219— Foi.l.nw- 
ING  Moore  V.  Chicago,  St.  P.,  M.  &  (>.  R. 
Co.,  31  Fed.  Rep.  817. 

The  question  of  the  jurisdiction  of  a  fed- 
eral court  over  a  railroad  corpf)ration  iloes 
not  depend  on  the  diverse  citizenship  of 
the  party;  and  the  mere  fact  that  defendant 
has  an  otlice  and  an  agent  within  the  dis- 
trict, for  the  purpose  of  making  freight 
contracts,  will  not  give  the  court  jurisdic- 
tion, where  all  of  defendant's  road,  and  its 
principal  ofFice  and  place  of  business,  are 
within  the  state  which  created  it,  altogether 
outside  of  the  district.  Connor  v.  Vickslurg 
&*  M.  R.  Co.,  35  Am.  &•  Eng.  R.  Cas.  696, 
36  Fed  Rep.  273. 

Under  the  act  of  congress  of  August  13, 
1883,  jiroviding  that  when  a  civil  action  is 
founded  on  the  f.ict  that  the  [larlies  are  citi- 
zens of  diflercnt  states  suit  may  be  brought 
in  the  district  "of  the  residence  of  either 
the  plainlifl  or  the  defendant,"  a  suit  be- 
tween corporations  of  different  states  may 
be  brought  in  the  state  wliere  the  plaintiff 
was  created.  Fairhank  v.  Cincinnati,  N.  O. 
<S-  T.  P.  R.  Co..  54  Fed.  Rep.  420,  9  U.  S. 
App.  212,  4  C  C.  A.  403. 

11.  Suits  by  or  ngniiist  states.— A 
state  cannot  be  sued  in  a  U.  S.  court  by  one 
of  its  citizens  on  the  ground  that  the  case 
is  one  arising  under  the  constitution  and 
laws  of  the  United  States.  Hans  v.  Loui- 
siana, \n  (J,  S.  I,  10  Sup.  Ct.  Rep.  504.— 
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Followed  in  North   Carolina  v.  Temple, 
134  U.  S.  22. 

A  suit  against  state  olFiccrs  to  compel  a 
transfer  of  stock  in  a  railroad  held  by  the 
state,  to  the  company,  under  the  act  of  1865, 
is  not  a  suit  against  a  state,  within  the 
meaning  of  the  U.  S.  constitution  provid- 
ing that  the  jurisdiction  of  the  federal 
courts  shall  not  extend  to  suits  against 
Slates.     Rolston    v.    Crittenden,    120    U.    S. 

390,  7   Slip.  Ct.   Ki-p.   599.— Dl.STIN(;UI.SIlING 

Louisiana  v.  Jumel,  107  U.  S.  711. 

A  suit  i)y  a  railroad  company  chartered 
in  otie  state  against  railroad  conniiissioners 
of  another  state,  to  ])revent  them  from  en- 
forcing a  schedule  of  freight  rates,  is  not  a 
suit  against  a  state,  within  the  meaning  of 
the  eleventh  amendment  to  the  constitution 
of  the  United  States;  and  therefore  a  fed- 
eral court  may  take  jurisdiction  of  the  mat- 
ter. Clncai^o,  St.  P..  M.  &-  O.  A\  Co.  v, 
Jitcker,  35  /•></.  I\t'p.  S83.— Following  Chi- 
cago &  N.  W.  R.  Co.  V.  Dey,  35  Fed.  Rep.  866. 
—  Cfyiie  V.  Richiiioiid  Sr'  D.  A'.  Co..  57  /•></. 
/up.  436.— Following  Chicago,  M.  &  St. 
P.  f^  Co.  7K  Minnesota,  134  U.  S.  418,  10 
Su]).  Ct.  Rep.  462,  702. 

In  such  case  the  fact  that  the  state  statute 
nquires  actions  to  be  brought  in  the  name 
of  tin;  state,  to  recover  penalties  prescribed 
for  disregarding  the  rates  fixed  by  the  com- 
missioners, does  not  make  the  state  a  party. 
C/)',tc-  V.  Richmoiui  Si*  D.  R.  Co.,  57  Fed. 
Rrp.  436. 

United  States  circuit  corrts  will  take  ju- 
risdiction of  causes  alTectiiig  the  property 
of  a  state,  in  the  hands  of  its  agents,  where 
it  otherwise  has  jurisdiction,  without  mak- 
ing the  state  a  partv.  Snuisiy  v.  A'ort/i  Car- 
olina R.Co.,  I  Hiti^hcs(U.  S.)  17.— Follow- 
ing C^sburn  v.  Hank  of  U.  S.,  9  Wheat. 
(U.  :•).)  738.  "Criticiskd  im  Christian  v. 
AiLi'iiic  &  N.  C.  R.  Co..  133  U.  S.  233,  lo 
Sup.  Ct.  Rep.  260. 

The  (act  that  the  state  of  South  Carolina, 
under  the  operation  of  an  act  passed  Dec. 
24. 1S92,  known  as  "  the  dispensary  act,"  has 
a  material  interest  in  the  proceeding  as 
the  only  agency  by  which  liquors  may  be 
shipped  into  the  state  and  sold,  does  not 
make  the  state  a  party  to  a  proceeding,  so 
as  to  defeat  federal  jurisdiction.  Clyde  v. 
Richmond  &»  D.  R.  Co.,  57  Fed.  Rtp.  436. 

VI.  CoiH'urreiit  jurisdk'tloii  with 
state  e«uirtH.  — State  statutes  providing 
for  the  winding  up  of  the  affairs  of  a  corpo- 
ration after  its  charter  is  forfeited,  do  not 


give  the  state  courts  exclusive  jurisdiction, 
as  such  laws  can  be  complied  with  and  en- 
forced in  the  federal  courts.  iMercaiitile 
Trust  Co.  V.  Missouri,  K.  <S-  T.  R.  Co. ,  48 
Fed.  Rep.  351. 

When  the  act  of  congress  under  which 
a  drawbridge  was  built  prcjviiles  that,  where 
any  litigation  arises  from  any  obstruction 
or  alleged  obstructions  to  the  free  naviga- 
tion of  the  river,  the  case  may  be  tried  in 
the  district  court  of  the  Ignited  States  in 
which  any  portion  of  said  bridge  or  obstruc- 
tion touches,  such  provision  does  not  di- 
vest the  state  courts  of  jurisdiction  of  such 
causes.  Sihur  v.  Missouri  Pae.  R.  Co.,  44 
Am.  &*  Kng.  R.  Cas.  467,  lor  .)fo.  79,  13  S. 
W.  Rfp.  410. — Following  Missouri  River 
Packet  Co.  v.  Hannifjal  &  St.  J.  R.  Co.,  79 
Mo.  478. 

PlaintilT  claimed  a  right  of  way  for  a  rail- 
road over  certain  lands,  and  filed  his  bill  in 
the  U.  S.  district  court,  against  the  owner 
of  the  fee,  to  quiet  title.  Held,  that  the 
jurisdiction  of  the  federal  court  could  not 
be  ousted,  by  showing  that  plaintiff  had  a 
complete  and  adequate  remedy  at  law  by 
ejectment  in  the  state  courts.  McConiliay 
v.  Wright,  121  U.  S.  201,  7  Sup.  Ct.  Rep. 
940. 

13.  Conflict  of  Jurisdiction  be- 
tween federal  and  state  court.s.*— A 
decree  in  a  state  court,  ordering  a  sale  of  a 
railroad,  is  binding  on  all  the  parties  to  the 
suit,  and  cannot  be  attacked  collaterally  in 
a  suit  by  any  of  the  same  parties  in  the  fed- 
eral courts,  thereafter  brought,  and  no  order 
from  the  latter  court  could  suspend  a  sale 
ordered  by  the  state  court.  Central  Trust 
Co.  v.  Seasongood,  130  U.  S.  482,  9  Sup.  Ct. 
Rep.  575. 

Where  the  property  of  a  railroad  com- 
pany has  actually  been  sold  under  a  fore- 
closure decree  of  the  court  of  last  resort  of 
a  state,  a  federal  circuit  court  cannot  enter- 
tain a  bill  to  compel  the  mortgage  trustees 
to  operate  the  ro.id  for  the  benefit  of  the 
stockholders,  although  the  bill  is  filed  be- 
fore the  sale,  and  the  sale  was  made  subject 
to  the  result  of  the  proceedings  in  the  cir- 
cuit court.  Bruce  v.  Manchester  &*  K.  R. 
Co.,  19  Fed.  Rep.  342. 

The  provision  of  the  federal  statutes  that 
a  writ  of  injunction  shall  not  be  granted  to 


*  Receivers'  riRht  to  possession  of  property 
.IS  between  state  and  federal  courts,  see  note,  30 
L.  R.  A.  393. 
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stciy  proceedings  in  any  state  court  cannot 
be  construed  to  have  any  application,  ex- 
cept to  proceedings  commenced  in  a  state 
court  before  the  proceedings  are  com- 
menced in  the  federal  court ;  and  an  in- 
junction will  therefore  issue  from  the  fed- 
eral court  to  restrain  suits  threatened 
against  a  railroad  company  in  a  justice's 
court,  wliere  no  proceedings  have  begun 
prior  to  the  tiling  of  the  bill  for  the  injunc- 
tion, although  the  only  relief  sought  or 
needed  is  an  injunction  against  the  institu- 
tion of  a  multiplicity  of  suits,  wlien  the 
comp;iny  has  no  adequate  remedy  at  law. 
Teias  &•  P.  A'.  Co.  v.  Kiiteman,  55  Am.  &* 
Ehj^.  R.  Cas.  507,  54  /></.  /\ffi.  547. 

While  a  suit  was  pending  in  a  state  court 
to  enforce  a  lien  against  a  railroad  for  ma- 
terials furnished  in  its  construction,  a  pro- 
ceeding was  instituted  in  a  federal  court  for 
the  appointment  of  a  receiver  and  for  a 
foreclosure  of  a  mortgage  on  the  road.  Tlie 
proceeding  in  the  state  court,  without  leave 
of  the  federal  court,  was  prosecuted  to  final 
judgment,  which  was  declared  a  lien  on  the 
road.  //^/</,  that  the  federal  court  would 
not  afterward  entertain  a  petition  to  have 
this  judgment  declared  the  first  lien  on  the 
roati.  Blair  v.  S/.  Louis,  H.  &^  K.  R.  Co., 
25  Fed.  Rep.  2. 

A  company  whose  road  extended  through 
more  than  one  state  purchased  a  sliort  road 
lying  wholly  in  one  state,  and  then  mort- 
gaged its  entire  system,  and  subsequently 
proceedings  for  a  receiver  and  foreclosure 
of  the  mortgage  were  instituted  in  a  federal 
circuit  court.  In  the  mean  time  tlie  charter 
of  the  sliort  road  had  been  declared  for- 
feited, and  a  receiver  appointed  by  a  state 
court.  The  state  receiver  petitioned  the 
federal  court  for  possession  of  the  road, 
alleging  that  its  sale  was  ultra  vires  and 
void.  Held,  that  this  only  ruised  an  issue 
as  to  the  validity  of  the  sale,  which  the 
federal  court  might  hear  and  determine; 
therefore  it  was  no  olijection  to  the  fc  'eral 
court  retaining  possession.  Mercathile 
Trust  Co.  V.  Missouri,  K.  &-  T.  R.  Co.,  48 
Fed.  Ri-fi.  351. 

The  fact  that  a  mortgage  existed  on  the 
short  road  at  the  time  of  its  sale,  and  that 
the  mortgagees  had  intervened  in  the  fed- 
eral court  praying  for  a  foreclosure,  was 
suthcient  ground  to  justify  thci  federal  court 
in  retaining  possession  of  the  road.  Mer- 
cantile Trust  Co.  V.  Missouri,  K.  &•  T.  R. 
Co.,  48  Fed.  Rep.  351. 


The  holder  of  first  mortgage  bonds  of  a 
railroad  filed  a  bill  to  foreclose  and  to  re- 
move two  trustees;  and  alleged  as  the 
reason  for  removing  the  trustees  that  one 
was  sole  trustee  in  another  mortgage  of  the 
same  property,  which  he  was  seeking  t(} 
foreclose  in  a  state  court,  and  that  the 
other  trustee  had  been  appointed  rcccixer 
in  the  state  proceeding.  Defendants  de- 
murred, and  filed  pleas  setting  up  the  pend- 
ency of  the  foreclosure  proceedings,  and 
that  the  trustees  in  the  first  mortgage  had 
filed  a  cross-bill  therein  the  day  after  the 
bill  was  filed  in  the  federal  court,  in  which 
the  plaintitl  in  the  federal  court  was  named 
as  a  defendant,  and  that  process  had  been 
served  on  him  out  of  the  state  before  ser- 
vice of  process  in  the  federal  suit.  Held: 
(i)  that  the  federal  court  would  not  stay 
proceedings  until  those  in  the  state  court 
were  completed,  but  would  proceed,  though 
the  property  was  in  the  possession  of  the 
receiver  appointed  by  the  state  court,  so  far 
as  it  could  without  disturbing  his  posses- 
sion ;  (2)  that  service  of  process  on  the 
plaintiff  out  of  the  state  was  not  effectual  ; 
(3)  that  the  possession  of  the  trustees  was 
such  that  they  could  not  properly  represent 
the  bondholders;  (4)  that  the  jurisdiction 
of  the  federal  court  could  not  be  objected 
to  because  it  could  not  settle  the  accounts 
of  the  receiver.  Mercantile  Trust  Co.  v. 
Lamoille  Valley  R.  Co.,  16  Blatchf.  {U.  S.) 

324. 

14.  Adoption  of  state  laws.— The 
established  rule  is  that  the  federal  courts 
are  to  administer  the  laws  of  the  states  in 
cases  where  they  apply;  and  the  uniform 
practice  has  been  to  consider  a  judicial 
interpretation  placed  upon  a  statute  the 
same  as  if  incorporated  within  the  languiigc 
of  the  statute  itself;  hence  when  the  high- 
est judicial  tribunal  of  a  state  has  placed  a 
construction  upon  a  statute  of  a  state,  and 
declared  certain  county  orders  issued  in  aid 
of  a  railroad  invalid,  that  construction  will 
be  adopted  by  the  federal  court.  OLott  v. 
Fond  du  Lac  County,  2  Jliss.  (U.  S.)  36.S.— 
Following  Whiting  v.  Sheboygan  &  F.  du 
L.  R.  Co.,  25  Wis.  167. 

Where  a  condemnation  proceeding  is 
commenced  in  a  state  couit  and  removed 
to  a  federal  court,  the  latter  court  will  not 
direct  its  marshal  to  remove  the  railroad 
company  from  the  land  because  it  has  failed 
to  pay  the  damages  assesiiod,  where  the 
state  statute  provides  a  sufficient  nietliod 
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for  ousting  the  company,  bui  will  leave  the 
landowner  to  his  remedy  under  the  statute. 
Ricd  V.  Chicago.  M.  &*  Si.  P.  A'.  Co.,  25 
Fd.i.  Rip.  8.S6. 

Neither  the  constitution  of  the  United 
States  nor  any  act  of  congress  guarantees 
to  a  suitor  tiiat  the  same  rule  of  law  shall 
be  applied  to  him  by  a  state  court  which 
would  be  applied  if  his  citizenship  were 
such  that  his  suit  might  be  brought  in  a 
federal  court,  ll'i'iio/ia  &•  St.  P.  P.  Co.  v. 
Phunvic7i>.  143  U.  S.  371,   12  Sup.  Ct.  Rep. 


5 


40."DisTiNr.uisniN0  Green  v.  Van  Bus- 


kirk,  5  Wall.  (U.  S.)  307,  7  Wall.  139;  Crapo 
V.  Kelly.  16  Wall.  610;  Factors'  &  T.  Ins. 
Co.  V.  Muri)hy,  in  U.  S.  738;  Crescent 
City  Live  Stock  Co.  v.  Rutchcrs'  Union 
S!aiightcr-I  louse  Co.,  120  U.  S.  141. 

15.  Following;  (Iccisioiis  ol"  state 
c'«)("*t.s. — In  the  administration  of  state 
laws  the  federal  courts  will  follow  state 
decisions  on  such  questions  as  tlie  relation 
of  master  and  servant.  Becki-r  v.  Haltiniore 
(5^  O.  R.  Co..  57  Ffd.  Rep.  188.— Following 
Kerlin  v.  Chicago,  P.  &  St.  L.  R.  Co.,  50 
Fed.  Kep.  185. 

.After  the  court  of  last  resort  of  a  state 
has  declared  that  a  railroad  deed  of  trust 
did  not  constitute  a  lien  on  the  property,  by 
reaso.i  of  defective  recording,  a  federal 
court  will  not  re-e.xamine  the  question  in  a 
collateral  proceeding.  Hay  v.  .llexandrui 
&*  IV.  R.  Co.,  15  Am.  6-  Etig.  R.  Cas.  647. 
20  Fdii.  Rip.  1 5. 

Where  a  state  court  of  last  resort  has  de- 
creed a  railroad  deed  of  trust  a  lien  on  the 
road,  notwithstanding  a  want  of  authority 
in  a  municipality  to  guarantee  certain  bonds 
secured  by  the  deed  of  trust, a  federal  court 
will  accept  such  decision,  and  refuse  to 
compel  certain  lien  holders  of  the  company 
to  litigate,  as  between  themselves,  the  lia- 
biliry  of  the  city  to  pay  the  bonds.  Hity  v. 
.ihxandn'ii  &-  IV.  R.  Co.,  15  .,■/;//.  &•  Eiig. 
R.  Cas.  647.  20  Fed.  Pep.  1 5. 

The  Missouri  act  giving  double  damages 
for  stock  killed  by  reason  of  railroad  com- 
panies failing  to  properly  fence  their  tracks 
is  a  police  regulation,  and  the  construction 
thereof  by  the  state  courts  will  be  followed 
by  the  federal  courts.  Central  Trust  Co.  v. 
U'abash.St.  L.  &*  P.  P.  Co.,  30  Fed.  Pep. 
344.— FoM.owiNC.  Daniels  v.  St.  Louis,  K. 
C.  &  N.  R.  Co.,  62  Mo.  43. 

In  an  action  of  tort  against  a  railroad 
company  in  a  federal  court  to  recover  dam- 
ages caused  by  the  negligence  of  the  com- 


pany, the  assessment  of  the  damages  upon 
a  default,  whether  by  a  jury  <jr  not,  should 
conform  to  the  practice  in  the  state  courts. 
Raymond  v.  Danbury  <S^  N.  R.  Co.,  43  Conn. 
S'jG. 

Where  the  decisions  of  the  highest  court 
of  a  state  favor  tlie  validity  of  railroad  aid 
bonds  at  the  time  they  are  issued,  tiie  fed- 
eral courts  will  not  follow  sid)se(pient  rle- 
cisions  impairing  their  validit)'.  Marshall 
V.  Eli' in,  3  McCrary  {U.  S.)  35,  8 /",</.  Rep. 

783.  " 

So  where  one  railroad  company  is  incor- 
porated with  "the  rii^hts,  powfMs,  and  priv- 
ileges" of  an  existing  comi-aiiy,  the  new 
conqiany  will  acquire  an  exemption  from 
ta.xation,  which  is  guaranteed  to  the  former 
conii<any,  irrespective  (.)f  the  state  decisions 
to  the  contrary.  Louisi'iHe  &"  X.  R.  Co.  v. 
Gaines,  2  Flip}.  (F.  S.)Gz\.  3  Fed.  R,p.  266. 
—  Rkvikwinc,  Pine  Grove Tji.  t.  Talcott,  19 
Wall.  (U.  S.)  r/.6. 

In  the  absence  of  statutes,  the  decision  of 
the  courts  of  Kentucky  that  a  brakeman 
and  an  engineer  are  not  fellow-servants,  so 
as  to  pri'\eiit  recovery  from  the  ci'uipany 
by  the  br.ikeman  for  the  eiiglMecr's  negli- 
gence, siiKc  it  is  a  construction  of  the  gen- 
eral ci^ntract  of  service,  and  not  a  rule  of 
proi)erty,  does  not  bind  federal  courts  when 
construing  the  common  law  of  Kentucky. 
Xacport  XckUS  i5««  M.  / '.  Co.  v.  Ilou'i\  52 
Fed.  Ri-p.  362,  6  U.  S.  App.  \-]i.  3  C".  C.  A. 
121.  —  Fi)Ll,owi.\G  Randall  v.  llaltimore  «S: 
().  R.  Co.,  109  U.  S.  478,  3  Sup.  Ct.  Rep. 
322;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross, 
112  U.  S.  377,  5  Sup.  Ct.  Rep.  184.  Not 
lOLl.owiN'i;  Louisville  iS:  N.  R.  Co.  v. 
Brooks,  83  Ky.  131  ;  Louisvil'e  \'  N.  R.  Co. 
V.  Moore,  83  Ky.  677.-  Disiinc.uisiii.d  in 
Cincinnati.  N.  O.  &  T.  P.  R.  Co.  v.  Clark. 
57  Fed.  Rep.  125. 

The  right  of  a  carrier  to  stipulate  for  ex- 
emption from  liability  f(jr  his  own  negli- 
gence is  not  a  local  question,  upon  which 
the  decision  of  a  state  ccjurt  must  control  ; 
but  the  question  is  a  matter  of  general  law 
upon  which  the  courts  of  the  Uniterl  States 
will  exercise  their  own  judgment,  even 
when  their  jurisdiction  attaches  onlv  by 
reason  of  the  citizenship  of  the  parties,  in 
an  action  at  law,  of  which  the  courts  of  the 
state  have  concurnmt  jurisdiction,  and  upon 
a  contract  made  and  to  be  performed  within 
the  state.  Edls  v.  .SV.  Louis,  K.  &*  A'.  \V.  P. 
Co.,  55  Atn.  &•  Eng.  P.  Cus.  339,  52  Fed, 
Pep.  903. 
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After  obtaininf^  the  permission  of  state 
railway  coininissiuncrs  to  condenin  certain 
luiuis,  a  railway  company  applied  to  tiie 
proper  state  court  to  have  the  damages  as- 
sessed. The  landowner  removed  tlie  pro- 
ceedings to  assess  damages  to  a  federal 
court,  and  at  tlie  same  time  appealed  from 
the  decision  of  tlie  railway  commissioners, 
and  tiien  pleaded  the  pendency  of  the  ap- 
peal as  cause  for  abatement  fti  the  federal 
court ;  but  the  appeal  was  dismissed  by  the 
state  court  bcfcjre  a  hearing  on  the  plea. 
//(/V,  lliat  while  the  sufficiency  of  the  pica 
w:i8  to  be  determined  as  of  the  date  it  was 
filed,  yet  the  subsequent  decision  of  the 
ntato  court  in  dismissing  the  appeal  would 
he  taken  as  showing  what  the  law  was  at 
tlic  time  of  filing.  j\'t~!u  i'ori-,  JV.  //.  iS^  //. 
A'.  Co.  V.  Cockcroft,  49  Fed.  Kffi.  3. 

10.  Follow  in;;-  diu'tsioiis  of  courts 
of  otlMT  <'iriMiits.  —  A  lessor  railnjad 
corporation  brougiit  suit  ag.iinst  the  lessee 
corporation  in  a  United  States  circuit  court 
to  recover  dividends  due  stockholders 
uiulcr  the  lease,  which  court  decided  that 
the  right  of  action  was  in  the  company  and 
not  in  its  stockholders.  Subsccpicntly  suit 
was  brought  in  the  circuit  court  of  another 
district  by  one  of  the  stockholders  to  re- 
cover a  part  of  the  same  dividends.  Held, 
that  the  decision  in  the  former  suit  should 
be  followed.  Reed  v.  Allaiitic  &^  P.  R.  Co.. 
22  lUatihf.  {U.  S.)  469.— Foi.i.owiNG  Pa- 
cific R.  Co.  V.  Atlantic  &  l\  R.  Co.,  20  Fed. 
Rep.  277. 

II.  THE  SUPREME  COURT. 

1  7.  .Turlsdit'tloii,  ;;eiierally.— Where 

an  original  suit  is  filed  in  the  U.  S.  supreme 
court  by  a  state  to  protect  its  interests  in  a 
railroad,  after  it  has  passed  upon  the  rights 
of  the  state,  and  exercised  the  jurisdiction 
it  was  called  upon  to  exercise,  all  tliat  re- 
mains for  it  is  to  turn  the  road  over  to  the 
sr:'.te,  and  to  dispose  of  any  money  in  the 
hands  of  a  receiver.  Florida  v.  Anderson,  91 
U.  S.  667. 

A  judgment  of  the  state  court  holding 
that  a  subscription  for  the  capital  stock  of  a 
railroad  had  not  been  authorized  by  the 
requisite  number  of  votes,  as  required  by 
the  state  laws,  but  that  if  it  had  been  orig- 
inally authorized  by  a  vote,  the  bonds  ought 
not  to  issue,  because  the  company  had  failed 
to  comply  with  certain  conditions,  raises  no 
federal  question,  and  is  therefore  not  re- 
viewable, in  a  mandamus  proceeding,  by  the 


supreme  court  of  the  United  States.  Mis- 
souri ex  rel.  v.  Harris,  144  U.  S.  210,  \2 
Su/>.  Ct.  Kep.  838.— FoLLuwiNT.  Mississippi 
&  M.  R.  Co.  V.  Rock,  4  Wall.  (U.  S.)  177; 
St.  Paul,  M.  &  M.  R.  Co.  v.  Todd  County. 
143  U,  S.  282,  12  Sup.  Ct.  Rep.  281. 

18.  Aiiioiiiit  necessary  to  confer 
JiirLsdiction.  —  Under  U.  S.  Rev.  St.  S 
692,  providing  that  an  appeal  shall  be  al- 
lowed from  all  final  decrees  in  the  circuit 
courts  when  the  matter  in  dispute  exceeds 
$5000,  an  appeal  will  lie  from  a  consent  de- 
cree foreclosing  a  railroad  mortgage,  the 
amount  exceeding  $5000;  but  the  supreme 
court  cannot  consider  any  errors  that  were 
waived  by  the  consent.  Pacific  R.  Co.  v. 
Ketchum,  loi  U.  S.  2S9. 

Where  several  judgment  creditors  unite 
in  a  mandamus  to  compel  payment  of  jud^;- 
ments  against  a  town  on  its  bonds  issued 
for  railroad  stock,  two  judgments  in  favur 
of  one  of  the  (ilaintifTs,  aggregating,  principal 
and  interest,  more  than  !i<5ooo.  will  give  the 
U.  S.  supreme  court  jurisdiction  on  writ  of 
error,  llaivhy  v.  Fairbanks,  108  U.  S.  543, 
2  .V///.  C/.  R.j'.  846. 

In  an  apjxal  by  a  railroad  company  from 
a  judgment  in  a  proceeding  by  a  telegrapli 
company  to  appropriate  a  part  of  the 
former'"  lands  for  telegraph  jiiirposcs,  tlic 
amount  in  controversy,  as  affecting  the  ju- 
risdiction of  the  U.  S.  supreme  court,  is 
the  riiflerence  between  the  comiiensation 
claimed  and  that  allowed  bv  the  jurv.  Fast 
Tenn.,  V.  &»  G.  R.  Co.  v.  Southern  Tel.  Co., 
112  U.  S.  306,  5  Sup.  Ct.  Rep.  1 68. 

Persons  holding  less  than  f;5ooo  of  the 
bonds  of  a  railroad  company,  par  value,  are 
not  entitled  to  appeal  to  the  supreme  court 
of  the  United  States  \xom  a  judgment  of  a 
district  court  determining  the  priority  of 
the  bonds  in  the  distribution  of  the  pro- 
ceeds of  a  sale  under  a  mortgage  given  to 
secure  them.  McMurray  v.  Moran,  43  /l»i. 
Gr*  Eng.  R.  Cas.  442,  134  U.  S.  150,  10  Sup. 
Ct.  Rep.  427. 

In  writs  of  error  from  the  District  of 
Columbia  the  jurisdiction  of  the  U.  S.  su- 
preme court  is  determined  by  the  amount 
of  the  judgment  exclusive  of  interest  and 
costs.  So  where  a  railroad  took  a  writ  of 
error  to  a  judgment  against  it  which  did 
not  exceed  82500— //<•/</,  that  the  court  did 
not  have  jurisdiction.  Baltimore  &*  P.  R. 
Co.  V.  Trook,  100  U.  S.  112.— Following 
Baltimore  &  P.  R.  Co.  v.  Grant,  98  U.  S. 
398. 
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A  railroad  appealed  a  judgment  against 
it  for  82250,  from  the  District  of  Columbia 
to  the  U.  S.  supreme  court,  wlicre  the 
statute  gave  that  court  jurisdiction  in  sucli 
cases  wlierc  tlie  matter  in  disjiute  was  of 
the  value  of  S'ooo.  Afterward,  and  while 
the  case  was  pending,  the  law  was  amended 
so  as  to  require  the  matter  in  dispute  to  ex- 
ceed §2500.  Held,  that  tlie  jurisdiction  was 
taken  away,  lialtimore  &*  P.  R.  Co.  v. 
Grant,  g^  U.S.  398.— Foi.luweu  in  Haiti- 
more  &  P.  R.  Co.  V.  Trook,  100  U.  S.  112. 

A  street  railway  company  in  tlie  District 
of  Columbia  tiled  a  bill  to  enjoin  the  muni- 
cipal authorities  from  im[)osing  a  license 
tax  on  each  car  run.  Appeals  would  oidy 
lie  to  the  U.  S.  supreme  court  from  the 
District  when  the  amount  involved  exceeded 
S5000.  //(/(/,  that  the  specific  tax  sought 
to  be  enjoined  only  could  be  computed  in 
determining  .he  question  of  jurisdiction, 
and  no  ai)peal  would  lie  if  that  was  less 
than  §5000,  though  the  company  had  re- 
fused to  pay  for  former  year:^,  which  aggre- 
gated would  exceed  that  sum.  WasJiiih'lon 
&*  G.  K.  Co.  V.  District  of  Columbia,  146  U. 
S.  227,  13  Si/p.  Ct.  Rep.  64. 

In  a  damage  suit  against  a/ailroad  a  ver- 
dict was  returned  for  $11,000  and  a  remit- 
titur of  $6001  was  entered.  Tlie  first  part 
of  the  judgment  was  for  tlie  full  amount  of 
the  verdict,  and  then  recited  the  remittitur, 
and  ended,  "  It  is  therefore  ordered  and  ad- 
judged by  the  court  that  execution  issue 
for  the  sum  of  $4999  only."  Held,  tiiat  the 
judgment  must  be  taken  to  be  for  but  $4999. 
and  therefore  for  a  sum  less  than  would 
give  the  supreme  court  jurisdiction  on  ap- 
peal. Texas  &^  P.  R.  Co.  v.  ]{orn,  151  f/. 
,!).  no,  14  Sup.  Ct.  Rep.  259. 

A  railroad  company  was  sued  for  negli- 
gently causing  death,  and  a  verdict  was  ren- 
dered for  the  plaintitT  for  Ssooo-  A  few 
days  after  judgment  had  been  rendered,  on 
an  ex  parte  motion  of  the  company's  coun- 
sel, the  judgment  was  amended  so  as  to  be 
for  the  amount  found  by  the  jury, "  together 
with  the  sum  of  §1 1C.73,  the  amount  of  in- 
terest thereon  from  the  rendition  of  verdict 
to  date."  Held,  that  it  being  apparent  that 
the  motion  was  made  for  the  sole  object  of 
obtaining  a  writ  of  error,  the  supreme  court 
refuses  to  entertain  the  writ.  Northern 
Pac.  R.  Co.  V.  Booth,  152  U.  5.  671,  14  Sup. 
Ct.  Rep.  693. 

10.  Appenls  from  the  circuit 
courts.— A  decree  made  by  a  circuit  court 


of  the  United  States,  directing  the  payment 
of  costs  and  expenses,  out  of  a  fund  in  ourt, 
to  the  complainant,  the  fund  in  the  mean 
time  remaining  in  the  court  in  course  of 
administration,  is /;■«;  tanto  a  final  decree, 
from  which  an  appeal  will  lie  to  this  court. 
Trustees  of  luternal  hup.  I'litid  v.  Uree/mui^h, 
12  ^h/i.  &^  A'//:,'.  R.  Ciis.  345,  105  C.  S.  527. 

A  judgment  against  a  railroad,  at  the 
suit  of  an  employe,  for  pcrsf)nal  injuries, 
cannot  be  reviewed  in  the  United  States 
sujjreme  court  on  the  ground  that  the  flam- 
ages  are  excessive.  U'a/>ash  R.  Co.  v.  .lie- 
Daniels,  li  Am.  &*  K/iif.  R.  Cas.  15.S,  107  U. 
S.  454,  2  Sup.  Ct.  Rep.  932.  — Fni.l.owiNf. 
New  York  C.  &  H.  K.  K.  Co.  v.  Fralotf.  10© 
U.  S.  31. 

An  prder  sending  a  case  back  from  a 
United  States  circuit  court  to  the  state 
court  is  not  a  final  orrler,  and  cannot  \>r.  re- 
viewed on  appe.'d.  Richiuoiui  <5~»  D.  R.  Co, 
V.  Tliouron,  134  U.  S.  45,  \o  Sup.  Ct.  Rep. 
517.  — Foi.i.owi.!)  IN  Joy  7'.  Afiell/crl  Col- 
lege, 146  U.  S.  355.—  C'///<VT4'^<),  St.  /'.,  M.  &* 
O.  R.  Co.  V.  Ri'l'erts,  141  ('.  S.  690.  12  Sup. 
Ct.  Rep.  123.— FoM.owi.i)  IN  Joy  7.  Adel- 
bert  College,  146  U.  S.  355. 

Where  a  railroad  is  sued  in  a  U.  S.  cir- 
cuit court,  and  a  judgment  fibtained  for  less 
than  $5000  against  the  company,  on  appeal 
to  the  supreme  court,  the  oidy  question  of 
jurisdiction  is  that  of  the  court  below  ;  and 
where  the  oidy  contention  is  that  the  suit 
was  brought  in  the  \<rong  circuit,  that  ques- 
tion is  waived  by  appearing  and  pleading  to 
the  merits.  St.  Louis  <5^  S.  F.  R.  Co.  v.  AIc- 
liride,  141  U.  S.  127,  11  Sup.  Ct.  Rep.  982. 

A  bill  in  efpiity  was  filed,  seeking  to  set 
aside  a  decree  of  foreclosure  of  a  railroad 
mortgage  on  the  ground  of  fraud,  and  to 
prevent  the  reorganization  of  the  company. 
Held,  that  the  (iiicslions  presented  under 
the  bill  were  distinct  from  those  presented 
under  the  foreclosure  suit,  and  a  (piestion 
of  jurisdiction  raised  or  pertaining  in  the 
former  suit  is  tiot  available  to  support  an 
appeal  to  the  supreme  court  of  the  United 
States,  under  the  act  of  March  3,  iSyi,  §  5, 
Carey  v.  Houston  &-  T.  C.  R.  Co.,  1 50  ['.  S. 
170,  14  .Sup.  Ct.  Rep.  63. 

20. from   iiilorstato  coninu'rco 

comiiiis.sion.— There  is  no  appeal  from 
the  decisi<jns  of  the  interstate  commerce 
commission  to  the  supreme  court  of  the 
United  States.  Interstate  Commerce  Loni- 
mission  v.  Atchison,  T.  i5^  .s'.  /•'.  R.  Cc.,  149 
U.  S.  264,  13  Sup.  Ct.  Rep.  837.— Fol.i.ow- 
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ING  McLish  V.  RoH,  141  U.  S.  661  ;  Lau  Ow 
Ikw  V.  United  Stales,  144  U.  S.  47  ;  Hub- 
bard 7>.  Soby,  146  U.  S.  56;  Chiciigo  it  N. 
W.  R.  Co.  T.  Osborne.  146  U.  S.  354. 

21.  Coi'tloniri.— Tlie  supreme  court  of 
tlie  I'Tiitcd  S.iitos  will  not  entertain  a  peti- 
tion for  a  certiorari  to  the  circuit  court  of 
appeals  to  biiiij;  up  records  and  proccedinfjs 
in  lliat  court,  reversiiij^  and  reniandinjj 
judgments  aj^ainst  a  railroad  company,  in 
actions  instituted  under  ibe  interstate  com- 
merce act  to  recover  an  overcbarge  on 
frei;;iits.  Cltii\ti^o  6-  a\.  IV.  R.  Co.  v.  Os- 
borne, 146  V.  .S".  354,  13  Sup.  Ct.  Rep.  281.— 
Ft)i.i.inviNtJ  McLisb  v.  Kolf,  141  U.  S.  661; 
Rice  V.  Sanj,'cr,  144  U.  S.  197;  Mea},'bcr  7'. 
Minnesota  Tlircshcr  Mfj;.  Co..  141;  U.  S. 
608.  — roi.i.owKO  IN  Interstate  Commerce 
Commissions.  Atcliison,  T.  &  S.  F.  K.  Co., 
141;  U.  S.  264. 

Wiicre  a  federal  circuit  court  has  granted 
an  injunction  and  appointed  a  receiver  for 
the  property  of  a  railway  company,  and  au- 
thorized bim  to  issue  receivers' ncjtcs,  where 
tlie  injunction  iias  been  modified  by  the 
circuit  court  of  ap|)eals,  and  the  order 
otherwise  modilied.  the  su|)rcme  court  will 
not  issue  a  writ  of  certiorari  to  review  the 
decree  of  the  circuit  court  of  appeals. 
American  Constr.  Co.  v.  JiUksonvilU,  T.  &^ 
A'.  IV.  R.  Co.,  148  U.  S.  372,  13  Sup.  Ct.  Rep. 

758. 

Neither  will  the.  supreme  court  issue  a 
certiorari  X.O  a  judgmejit  of  the  circuit  court 
of  appeals,  reversing  an  order  of  the  circuit 
court,  either  because  the  party  has  no  rem- 
edy by  appe;d,  or  because  the  order  ap- 
pointing the  receiver  was  made  l)y  a  circuit 
judge  outside  ol  liis  jurisdiction.  American 
Constr.  Co.  v.  Jacksonville.  T.  &•  A'.  IV.  iV. 
Co..  14S  L\  S.  37::.  13  S:/p.  Ct.  Rep.  758. 

'2'2.  CertiiU'iitu  ut'  division  of  opin- 
ion.— In  a  suit  in  a  circuit  court  against  a 
railroad 'to  recover  for  a  personal  injury  re- 
ceived while  riding  on  a  locomotive,  the 
trial  court,  on  a  division,  certified  the  fol- 
lowing questions :  "  Whether  in  point  of 
law,  upon  the  facts  as  stated  and  proved, 
tiie  action  could  be  maintained,  and  whether 
the  jury  should  be  instructed  that,  under 
the  facts  as  proved,  the  plaintiff  could  not 
recover."  He/ore  answering  these  questions 
it  was  necessary  to  determine  whether  plain- 
tiff was  a  passenger  or  servant  of  the  com- 
pany when  injured,  //^/r/,  that  the  supreme 
court  could  not  answer  the  points  certified, 
as  they  involved  questions  of  fact.    Daniels 


V.  CAi(aj,ro  &>  R.  I.  R.  Co.,  3  IVall.  (C.  S.) 
250. 

23.  JiiriNdiotioii  on  writ  of  error, 
({cn('l*nlly.  —  Where  a  railrcjad  company 
claimed  tlic  right  to  use  a  street  in  lie  Dis- 
trict of  Columbia  under  certain  statutes  of 
the  United  States,  and  tlic  court  did  not 
deny  the  right,  but  entered  an  order  limit- 
ing the  right,  ihe  validity  of  no  act  of  con- 
gress or  authority  under  the  United  Stales 
was  drawn  in  quesii(jn,  so  as  to  give  the 
sujireme  court  jurisdiction  on  writ  of  error. 
lialtimore  ^~  1'.  R.  Co.  v.  Hopkins,  130  U.  S. 
210,  y  Sup.  Ct.  Rep.  503. 

24.  \VluMi  error  will  lie  to  a  state 
court.— Where  a  slate  aulbori/es  the  build- 
ing of  a  tall  bridge  over  a  river  and  provides 
that  no  other  bri<ige  shall  be  erected  over 
the  river  within  a  given  distance  of  the 
bridge,  and  afterward  authorizes  a  railroad 
bridge  wiiliin  that  distance,  an  injunction 
to  restrain  the  latter  on  the  ground  that  it 
impairs  the  obligation  of  a  contract,  under 
the  U.  S.  constitution,  raises  a  federal  ques- 
tion that  gives  the  U  S.  supremo  court 
jurisdiction  to  review  the  case;  and  in 
pleading  it  is  sulFicient  to  charge  that  the 
latter  act  violates  the  constitution,  without 
specifying  the  article  or  section  violated. 
J>riiit;e  Propr's  v.  lloboken  L.  &*  I.  Co.,  i 
lVall.(U.S.)\\6. 

The  judgment  of  a  state  court  adverse  to 
the  title  of  the  purchase  of  a  railroad  in 
bankruptcy  proceedings  under  the  laws  of 
the  United  States,  is  reviewable  on  writ  of 
error  to  the  supreme  court,  under  Rev.  St. 
)?  709,  providing  for  a  review  of  any  state 
judgment  "where  any  title,  right,  privilege, 
or  immunity  is  claimed  under  the  coiisiiiu- 
tion,  or  any  *  *  *  statute  of  *  *  *  the 
United  States"  Ncu>  Orleans.  S.  F.  &^  L. 
R.  Co.  v.  Del  amor  e,  114  U.  S.  501,  5  Sup. 
Ct.  Rep.  1009.— FuLr.nwiNG  Factors'  &  T. 
Ins.  Co.  7'.  Murphy,  1 1 '  U.  S.  738. 

Where  a  railroad  company  claims  that  it 
is  exempted  by  its  charter  from  taxation 
imposed  pursuant  to  a  statute  subsequently 
passed,  the  question  arises  whether  the 
statute  imposing  the  taxes  impairs  the  ob- 
ligation of  the  contract,  and  the  supreme 
court  of  the  United  States  has  jurisdiction 
to  review  the  decision  of  the  supreme  court 
of  the  state  sustaining  an  assessment  under 
the  latter  statute,  although  such  decision 
was  rendered  upon  the  ground  that  tlie  ex- 
emption properly  construed  was  not  applica- 
ble to  the  taxes  assessed,  and  the  state  court 
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never  considered  the  effect  of  tlie  statute 
upon  the  charter  of  the  company.  Wxsoo 
(>•  M.  V.  R.  Co.  V.  T/toinas,  41  Ant,  &*  Eng. 
R.  Cas.  599,  133  U.  S.  174,  10  Su/>.  U.  Rep. 
C,8.— Foi,i,()\VKi>  IN  Yazoo  &  M.  V.  R.  Co. 
%>.  Levee  Com'rs,  132  U.  S.  190. 

A  suit  was  instituted  in  a  state  court  of 
Louisiana  to  restrain  payment  of  certain 
slate  bonds  issued  to  aid  a  railrnacL  under  a 
statute  of  1S71,  on  tiie  ground  that  tlie  stat- 
ute violated  the  amended  constitution  of 
1S7.-1,  which  declared  that  the  state  debt, 
prior  to  1890,  should  not  exceed  twenty-live 
millions  of  dollars,  which  amount,  it  was 
claimed,  had  been  reached  before  the  pas- 
sage of  the  statute  of  1S71.  Certain  bond- 
holders intervened  and  set  up  that  iheir 
present  bonds  were  issued  in  lieu  and  dis- 
charge of  other  valid  obligati(jns  of  the 
stale,  created  prior  to  the  constitutional 
amendment.  Ihld,  that  the  U.  S.  supreme 
court  had  jurisdiction  of  the  case  on  writ  of 
error  to  determine  wliether  the  amended 
constiiuiion  impaired  the  obligation  of  a 
contract.  Williaim  v.  I.oitisiaiia,  103  U  S. 
637.  —  FoLi.owKD  IN  Durkee  v.  Board  of 
Liciuidation,  103  U.  S.  646. 

The  act  is  in  conllict  with  that  amend- 
ment, inasmucli  as  it  authorized  the  crea- 
tion of  a  new  debt  on  a  new  consideration, 
in  excess  of  the  prescribcil  amount,  and  the 
IjDiids  are  void,  ll'iiiiams  v.  Louisiana,  103 
U.  S.  637. 

A  suit  was  instituted  against  a  railroad  in 
a  state  court  of  Minnesota.  The  company 
moved  to  remove  the  case  to  the  U.  S. 
court  on  the  ground  that  it  was  a  resident 
of  another  state.  To  defeat  the  removal 
plaiiuilT  was  permitted  to  show  that  he  was 
not  a  citizen  of  Minnesota.  Jlcld,  ti)at  the 
facts  made  on  the  petition  for  removal  were 
not  properly  triable  in  the  state  court,  but 
it  having  retained  the  case,  and  the  point 
being  saved  on  appeal  to  the  sujjreme  court 
of  the  state,  it  was  reviewable  on  error  to 
this  court.  Rurlint^ton,  C.  R.  &*  .V.  R.  Co. 
v.  Dintn.  122  C/.  S.  513,  7  .'>u/>.  Ct.  Rep.  1262. 
—Following  Stone  v.  South  Carolina,  117 
U.  S.  432;  Carson  7^  Hvatt.  118  U.  S.  279. 

25.  AVIicn  error  will  not  lie  to  n 
state  court.— (I)  In  genernL—h.  judg- 
ment of  a  state  court  holding  that  certain 
county  bonds,  issued  for  stock  in  a  railroad, 
were  unauthorized,  and  were  forbidden  by 
the  state  constitution,  cannot  be  reviewed 
by  the  U.  S.  supreme  court,  on  the  ground 
that  the  constitution  impairs  the  obligation 
5  D.  R.  D.— 41. 


of  a  contract,  where  the  constitution  was  in 
force  when  the  bonds  were  issued,  and  no 
statute  had  been  passed  under  the  constitu- 
tion allectingthc  bonds.  Mississippi  &*  M. 
R.  Co.  V.  MiClure,  10  Wall.  (V.  S.)  511. 

The  federal  courts  have  jurisdiction  of 
cases  only  where  it  is  claimed  that  a  stale 
constitution  or  statute  impairs  the  obliga- 
tion of  a  contract,  not  of  cases  where  tiie 
judgments  of  state  courts  have  that  ell'ect. 
So  tlie  U.  S.  supreme  court  cannot  review 
the  judgment  of  a  state  couri  ssol\  ing  a 
railroad  corporation,  on  the  ground  tliat  a 
stcitute  impaired  the  obligation  of  a  eon- 
tract,  when  it  appears  that  the  judgment 
was  not  based  on  the  statute.  XortJiepn  R. 
Co.  V.  A'ew  York,  12  ll'till.  {('.  ."<.)  3!^4.— 
Following  Kno.x  v.  Fxchange  Hank,  12 
Wall.  379. — AVti'  Orleans  U'iiler7iw/:s  Ci'. 
V.  Louisiana  Sugar  Rep  ning  Co,  125  r.  .V. 
18,  8  Sup.  Ct.  Rep.  741.— AiuiLKKii  lo  in 
St.  r.uil,  M.&  M.  R.  Co.  7'.  T(d(l  County. 
142  U.  S.  z%2.—  Kennehec  &^  P.  R.  Co.  v. 
Portland  &•  K.  R.  Co.,  14  Wall.  {C.  S.,  23. 

The  fact  that  a  state  court  decided,  in  an 
action  for  damages  sii.'^tained  by  vrssels  in 
navigating  the  Missouri  river,  that  a  railroad 
bridge  across  such  river  not  having  been 
built  as  required  by  the  act  of  congress  au- 
thorizing its  construction,  rendered  the  rail- 
ro.id  companies  liable,  irrespective  (jf  the 
question  whether  the  improper  construction 
caused  the  accident,  does  not  present  any 
federal  question  for  the  consideration  of 
the  United  States  supreme  court.  Jianni- 
lal  &*  St.  J.  R.  Co.  V.  Missouri  River  J'ae^tf 
Co..  34  Ant.  (S^-  Eng.  R.  Cas.  157,  125  L'.  S. 
260,  8  Sup.  Ct.  Rep.  874. 

A-  judgment  of  the  highest  court  of  a 
state  construing  a  state  statute  to  the  etlect 
that  a  proceeding  for  the  condemnation  of 
lands  required  notice  lo  be  given  to  tiu; 
landowner,  raises  no  federal  quesiion  whicti 
would  give  the  supreme  court  jurisiliciion 
on  writ  of  error.  Paltiinore  Traetion  Co.  v. 
Baltimore  Belt  R.  Co.,  151  U.  S.  147,  i.^Sttp. 
Ct.  Rep.  294. 

Where  a  state  brings  a  suit  to  establish 
its  title  to  lands  which  are  claimed  by  a 
railroad  company,  a  judgment  of  the  highest 
court  of  the  state,  holding  that  the  stale  is 
estopped  from  setting  up  such  claim  by  cer- 
tain acts  and  silence,  presents  no  federal 
question  that  will  give  the  supreme  court 
jurisdiction  on  writ  of  error.  Micliigattv. 
Flint  <S-  P.  M.  R.  Co..  152  U.  S.  363, 14  Sup, 
Ct.  Rep.  586. 
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(2)  Illustrations. — A  state  sold  a  railroad, 
and  created  the  purchasers  a  corporation, 
vvitii  a  provision  in  its  charter  that  no  other 
road  should  be  authorized  or  built  within 
five  miles  of  its  line.  Afterward  the  com- 
pmy  lik'd  a  bill  to  enjoin  the  building  of  a 
branch  railroad  within  the  tivf  miles.  Tlie 
rii.f'Midaiits  insisted  that  the  law  did  not 
prohibit  i.Taiuhes,  and  the  whole  issue  was 
as  ro  tlie  construction  of  the  statute,  the 
validity  'jf  which  was  not  questioned  in  the 
tii<!  court.  Held,  that  the  question  as  to 
whether  the  provision  in  the  charter  that  no 
other  road  should  be  built  within  live  miles 
constituted  a  contract  whose  obligation  had 
been  violated,  was  not  raised,  and  therefore 
no  federal  question  that  would  give  the  U. 
S.  supreme  court  jurisdiction  to  review  the 
judgment.  Michii^an  C.  A'.  G-.  v.  Muhi}^an 
Soitt/i.-rn  A'.  t'<'.,  ly  //<>«'.  {U.  S.)  37S. 

A  ta.vpaycr  filed  a  bill  to  have  declared 
void  certain  county  bonds  issued  for  stock 
in  a  railroad  on  the  ground  (i)  that  the  law 
was  not  comi)liud  with  in  submitting  the 
(luestion  to  a  vote  of  the  jjcople,  and  (2) 
that  there  were  fraud  and  collusion  on  the 
jiart  of  the  county  judge  and  the  railroad  in 
issuing  the  boiK's.  The  court  granted  the 
prayer  of  the  petition,  and  the  decree  was 
airirmed  by  the  supreme  court  of  the  state. 
Afterward  the  chief  justice  certified  that  at 
the  tri.il  the  issue  was  made  that  a  certain 
provision  of  the  state  constitution  was  in 
violation  of  that  part  of  the  V.  S.  constitu- 
tion declaring  tiiat  no  state  shall  pass  any 
law  impairing  the  obligati(jn  of  contracts; 
l)ut  there  was  nothing  else  to  show  on 
what  grininds  the  decision  rested.  HfU, 
that  the  U.  S.  si.preme  court  had  no  juris- 
diction K  review  the  judgment.  Mississippi 
6-  M.  A-.  Co.  V.  Nock,  4  ;i ',,//.  (C.  S.)  177. 

A  state  brought  a  suit  against  a  railroad 
for  a  miisaiice  committed  by  taking  |)osses- 
sion,  without  license  from  the  state,  of  a 
qnantitv  of  l.md  and  water  and  erecting 
(locks  and  other  improvements  thereon. 
The  railroad  claimed  that  the  land  was 
situate  in  an  adjoining  state  under  an  agree- 
ment between  the  two  states  relating  to  the 
boundary  line  between  the  two.  The  whole 
controversy  turned  upon  the  constiuction  of 
tiic  agreement.  //<■/</,  that  no  question  was 
involved  thiit  gave  the  U,  S.  su|)ieme  court 
jurisdii  tion  on  writ  of  error.  Xi-.o  Vofkv. 
Cfiitrol  A'.  Co.,  13  Wall.  (U.  i'  )  455. 

\V!iile  a  railroad  was  in  th'  hands  of  re- 
ceivers it  was  adjudged  a  bankrupt.    After- 


ward the  receivers  filed  a  bill  in  a  state 

court  to  obtain  possession  of  certain  bonds 
which  they  alleged  belonged  to  the  com- 
pany at  the  time  they  became  receivers, 
and  which  were  triinsferrad  to  defendants 
by  an  olucer  of  the  road.  Defendants  an- 
swered claiming  that  the  bonds  were  the 
individual  property  of  the  officer  from 
whom  they  got  them ;  and  also  set  up  the 
title  thereto  of  the  assignee  in  bankruptcy, 
not  as  claiming  under  him.  but  to  defeat 
the  title  of  the  receivers.  Jhlil,  thai  the 
U.  S.  supreme  court  had  no  jurisdiction  of 
the  case  on  writ  of  error.  To  give  jurisdic- 
tion underthe  Judiciary  Act  of  17S9,"  where 
any  title,  riglit,  privilege,  or  immunity"  is 
claimed  under  a  law  of  the;  United  Stales, 
the  party  claiming  it  must  do  so  for  liini- 
seli,  and  not  for  a  third  person,  as  here. 
Loiij;  V.  Con-i'ersi-,  91   L'.  S.  105. 

The  iiohler  of  certain  railroad  bonds  in 
Louisiana,  on  which  the  state  was  guaran- 
tor, filed  a  maiKlamus  to  compel  liie  fuiuliiig 
hoard  of  the  stale  to  fund  the  bonds  under 
the  Funding  Act  of  Januarv  24.  11^74  .  fhe 
defense  was  made  that  they  were  not  bonds 
of  the  stale  that  could  be  l.indcd  utuler 
said  act,  and  the  state  court  .so  decideil. 
Helii,  that  no  federal  (iuesti(jn  was  raised 
that  would  give  the  U.  S.  supreme  conn  ju- 
risdittion.  Citizens'  Hank  v.  Hoard  of  J.ij- 
nidation,  98  I.'.  S.  140. 

A  suit  was  insiitutcfl  against  a  county  to 
compel  a  delivery  ol  its  IdiuIs  for  stock  in 
a  railroad  which  had  been  authorized,  and 
the  case  was  piosecuted  to  final  ji;dgment  in 
the  state  courts  without  raising  any  federal 
question.  <')n  writ  of  error  to  the  U.  .S. 
supreme  court  the  defense  w.is  made  that 
the  l)onds,  if  issued,  would  depri\e  the  tax- 
payers of  their  property  without  due  proc- 
ess of  law,  in  violation  of  the  fourteentii 
amendment  to  the  constitution  of  the 
United  Slates.  Held,  that  the  question 
was  raised  too  late  to  give  the  court  ju- 
risdiction. Santa  Critz  County  Siip'rs  v. 
Santa  Cms  A'.  Co.,  1 5  .tni.  C^  I'ni^.  A'.  Cas. 
6f)i,  III  U,  S.  361,  4  Sup.  It.  i\i-p.  474. 

In  a  controversy  l)etwcen  a  railroad  and 
a  cf)unty  both  cli.imed  certain  lands  under 
dilfcrent  acts  of  CDngress,  but  no  issue  was 
made  as  to  the  validity  of  either  grant,  the 
railroad  insisting  that  the  county  was  es- 
topped by  certain  acts  from  asserting  its 
title,  ilfld,  there  w.is  no  federal  question 
raised  that  gave  the  U.  S.  su|>reme  court 
juriadictioti     Cii     writ    of    error,      Adams 
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County  V.  Burlinjrton  &*  M.   A'.  X.  Co.,  22 
Am.  5-  ZiV-  ^'-  t<*J-  «88.  112  i/.  i'.  123.  5 

Sit/>.  Ct.  Kfp.  77. 

A  railroad  contracted  in  Illinois  with  a 
ferry  company  whereby  the  latter  was  to 
have  the  exclusive  rif^hl  to  carry  the  frei^'ht 
and  passeiiyers  of  the  railroad  across  the 
Mississippi  river  at  the  city  of  St.  Louis. 
The  ferry  company  instituted  suit  in  Mis- 
souri for  a  breach  of  the  ccjiitract,  and  the 
railroad  defended  on  the  ground  that  the 
contract  was  "  «///•<»  v/Vvi,  contrary  to  pub- 
lic policy,  and  in  restraint  of  trade."  On 
appeal  the  highest  court  of  Missouri  decid- 
ed against  defendants.  On  appeal  it  was 
urgeil  tliis  judgment  did  not  give  "full  faith 
and  credit  to  the  public  acts,  records,  and 
judicial  proceedings  "of  Illinois.  Held,  that 
the  judgment  could  not  be  reviewed  by  the 
U.  S.  supreme  court  in  the  absence  of  any 
evidence  to  show  what  were  the  rulings  of 
the  Illinois  court,  or  the  laws  and  usages 
of  that  state  touching  the  questions  raised. 
C/iUiii;o  &^  A.  l\.  Co.  V.  ll't[i;xiiis  berry  Co., 
iiy  r.  .V.  615,  7  Sup.  Ct  J\\p.  3y<S. 

A  railroad  company  was  chartereil  with 
an  exemption  from  taxation.  It  afterward 
bought  a  large  tract  of  land  for  timber  pur- 
poses. A  decision  of  the  state  court  held 
that  tliis  land  was  taxable.  He/d.  that  the 
federal  courts  had  no  jurisdiction  to  review 
this  judgment  on  the  ground  that  it  vi(j- 
l.iled  the  obligation  of  the  charter  contract. 
The  federal  constitutioiud  inliibition  against 
laws  impairing  the  obligation  of  contracts 
applies  only  to  state  laws,  and  not  judg- 
ments, where  the  validity  of  the  law  is  not 
drawn  in  question.  St.  Paul,  M.  &*  At.  J\'. 
Co.  V.  J'odd  County,  142  U.  S.  282,  12  Sup. 
Ct.  Ref>.  281.— .\i)iii.KlN(;  TO  New  Orleans 
Waterworks  Co.  v.  Louisiana  Sugar  Refin- 
ing Co.,  125  U.  S.  r8. 

Lands  granted  to  a  railroad,  but  not  yet 
patented,  and  on  which  the  cost  of  survey- 
ing was  unpaid,  were  conveyed  to  pur- 
chasers and  taxed  in  their  hands.  Held, 
til, It  a  decision  that  while  a  tax  title  thereon 
was  void  under  the  statutes  of  the  United 
States,  the  purcli.iser  at  the  sale  could  not 
recover  back  the  jirice  paid.  Involved  no 
(]uestion  reviewable  on  error  in  the  U.  S. 
supreme  court.  Tyler  v.  Cass  County,  142 
U.  S.  288,  12  Sup.  a.  Kep.  225, 

20.  Pnictico  ou  error  to  Htnto 
courts,— Ordinances  of  a  city  imposing  a 


tax  on  railroads  are  not  part  of  the  revenue 
laws  of  a  state,  within  the  meaning  of  tiie 
act  of  congress  of  June  30,  1870,  ijiaking  it 
the  duty  of  the  court  to  give  causes 
wherein  tlic  execution  of  the  revenue  laws 
of  any  state  is  enjoined  or  suspended  by 
judicial  order,  preference,  and  priority  over 
all  other  civil  causes.  Davenport  v.  Dows, 
15  Wall.  {U.S.)  390. 

Where  a  railroad  company  enjoins  the 
collection  of  a  state  tax  on  the  ground  that 
by  its  charter  it  is  exempt  from  taxation, 
the  U.  S.  supreme  court,  on  writ  of  error, 
will  not  give  the  case  preference  on  the  cal- 
endar, under  the  act  of  July  30,  1870,  unless 
it  appears  that  the  state  government  will  be 
embarrassed  by  the  delay.  Jloge  v.  J\uh- 
mond  &•  D.  K.  Co.,  93  U.  S.  i. 

A  justice  of  the  U.  S.  supreme  court 
cannot  grant  a  supersedeas  on  a  writ  of 
error,  or  upon  an  appeal,  unless  the  writ  of 
error  is  sued  out  and  served,  or  the  appeal 
taken,  within  sixty  days  after  the  judgment 
or  tiecree  is  rendered.  So  where  a  trustee 
in  a  railroad  mortgage  brought  suit  to  fore- 
close the  mortgage,  and  certain  of  the 
bondholders  came  in  and  were  made  par- 
ties more  than  sixty  days  after  the  entry  of 
a  decree  of  foreclosure — held,  that  one  of 
said  justices  could  not  grant  a  supersedeas 
after  sixty  days  on  an  appeal  from  such  de^ 
cree.  Sa^e  v.  Central  J\.  Co.,  93  U.  S.  412. 
—  Following  Kitchen  v.  Kandolph,  93  U. 
S.  86. 

A  case  was  litigated  through  tiie  state 
to:;ns,  between  two  railroads,  without  rais- 
ing any  federal  question.  After  judgment 
in  the  supreme  court,  on  a  (letition  for  a 
rehearing  it  was  claimed  that  the  judgment 
violated  the  interstate  commerce  law,  and 
other  "  rights,  privileges,  and  immunities" 
under  the  laws  of  the  United  States.  J/eld, 
that  the  questions  were  raised  too  late. 
Te.vas  (Sm  /'.  A'.  Co.  v.  Sou t Iter n  J'ac.  Co.,  137 
I/.  S.  48,  1 1  Sup.  Ct.  Rep.  10. 

27.  lOm^ut  of  the  writ  while  pciiil- 
liitf'— No  order  or  action  of  any  kiml  can 
be  taken  in  a  state  court  in  a  cause  which 
has  been  removed  by  writ  of  error  to  the 
supreme  court  of  the  United  States.  The 
writ  of  error  suspends  the  jurisdiction  of 
the  state  courts  until  by  some  act  of  the 
supreme  court  of  the  United  States  itself  it 
is  restored  to  them.  Ex  parte  Dunn,  6  So. 
Car.  307. 
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28.  Followiii^;  decisions  of  state 
courts.*— Tl»c  U.  S.  supreme  court  is  not 
buuiiil  l)y  .1  decision  of  the  supreme  court 
of  Missouri  adjudicating  the  liability  of 
stockholders  for  ojrporate  debts  under  a 
statute  of  that  state,  made  in  a  dillerent 
suit,  after  tlie  transaction,  and  after  the  U. 
S.  circuit  court  iiad  decided  the  same  ques- 
tion, Bu>\i;ess  V,  St-li^man,  9  Am.  Sf  i^'ii^. 
J\'.  f.fi.  655,  107  ('.  S.  2G,  2  Si//>.  C/.  Ktp.  10. 

What  is  a  contract  of  carriaj^e  by  a  com- 
mon carrier  is  not  a  matter  of  local  or  state 
law,  but  one  of  general  law  in  which  the 
U.  S.  supreme  court  will  exercise  its  own 
judgment  witJKJUt  reference  to  the  slate  de- 
cisions. Mulligan  C  A'.  Co.  v.  Myrich,  9 
Am.  &•  Eiii;.  A'.  L\is.  25,  107  (^.  S.  102,  I  Su/>. 
U.  Kfp.  425.— Al4'K(>viN(;  Nutting  7'.  Con- 
necticut River  K.  Co.,  i  Cray  (Mass.)  502; 
Hcirroughs  v.  Norwich  &  W,  R.  Co.,  100 
Mass.  26.  DiSAi'i'Rovi.Nt;  Illinois  C.  R.  Co. 
V.  I'Vankcidjerg,  54  III.  JiS ;  Illin(jis  C.  R. 
Co.  T'.  Jolinson,  34  III.  3S9.— (JfoTKl)  IN 
McCarn  v.  International  &  G.  N.  R.  Co. ,84 
Te.v   352. 

Where  it  is  urged  that  a  state  law  taxing 
a  railroad  impairs  the  obligation  of  a  con- 
tract in  its  charter  exempting  it  from  taxa- 
tion, tlie  U.  S.  supreme  court  will  decide, 
independent  of  the  state  courts,  whither 
there  is  a  contia<"t  and  whether  its  obliga- 
tion is  imi)aired  ;  and  the  state  decisions 
will  not  be  f(jllowed  unless  so  tirmly  estab- 
lished as  to  become  a  rule  of  property. 
Louisville  &'  A'.  A'.  Co,  v.  I'ahiifs,  13  Am. 
iS-  Eu);.  A.  Cas.  380,  109  U.  S.  244,  3  Sup. 
Ci.  Rep.  193. 

20.  Appcitis  from  tlio  court  of 
i'lalins.- -Where  a  railroad  company  sues 
in  the  court  of  claims,  under  U.  S.  Rev.  St. 
§  5261,  to  recover  for  services  in  carrying  the 
mails,  and  ajipeals  from  a  judgment  tlu-rein 
to  the  supreme  court  of  the  United  States, 
the  appeal  brings  up  for  review  by  that 
court  only  the  ipiestions  of  law  arising  in  the 
course  of  the  trial,  or  the  jiidgnient  of  the 
court  in  the  a|)plication  of  the  law  to  t!ie 
facts.  Union  /'at.  K.  Co.  v.  United  States, 
116  U.  S.  154,  6  Sup.  a.  A'ep.  325. 

FEDERAL  GRANTS. 
Of  swamp  lands,  see  Land  Grants,  128. 
To  railroads,  sec  Lanh  Grants,  +7-1 10. 
—  states,  set-  Land  (Jkants,  1  l-'lU. 


FEDERAL  STATUTES. 

As  to  trial  by  jury  on  assessment  of  land 

damages,  sec  Lminknt  Domain,  518. 
Discrimination   in    charges  under,  see  Dis- 

CKI.MINATION,  7. 


FEE. 

Measure  of  damages  to,  in  elevated  railw.ay 
cases,  see  Li.evaikd  Railways,  13t>- 
1+7. 

Merger  of  mortgage  in,  see  Mokicac.es, 
.'t07. 

Of  street  in  city  does  not  bar  action  by  abut- 
ting owner,  sec  Li.kva  rKu  Railways,  57 
58,  «-..  ' 

ownership  of,  see  Stkkkis  and  High- 
ways, i:m  I4:t. 

Ownership  of,  by  company  as  a  defense  to 
action  for  flooding  land,  sec  Kloudino 
Lands,  58. 

When  acquired  in  condemnation  proceed- 
ings, sec  L.MiNKNT  Domain,  12i>,  778- 
785. 

—  passes  by  deed,  see  Dekds,  2<J,  27. 

by  deed  of  right  of  way,   sec  Lmin.knt 

Domain,  204. 

to   purchaser  at  foreclosure  sale,  see 

MoKiuAUKs,  253. 


FEES. 

For  storage,  see  Wakkhohsfmen,  O,  7. 

Of  tax  collectors,  see  TA.\ArioN,  :t<)4. 

Payment  of.  in  foreclosure,  see  Mortgages, 
28 1  -28.'t. 

Recovery  of,  in  actions  for  t,.\xes,  see  Taxa- 
tion, ':i22. 


♦  How  f.ir  .inil  when  supreme  court  of  United 
States  will  (i)llow  state  courts,  see  note,  13  Am. 
&  Em;.  K.  Cas.  560. 
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Allegation  of  incompetency  of,  see  Emi'ioves, 

Inji  Kii'.s  10,  51ti>,  541. 
Negativing  negligence  of,  in  complaint,  ^ee 

CoNrRiiii'ToKV     NiiiJi  iciMK,    7It ;     Lm- 

ri.oYK-,  iMiiiiKs  Id,  540. 
Negligence  of,  as  a  defense  to  action   for 

causing  death,  see  I)i;aiii  iiy  Wronckui. 

A(  I.  UUi. 
Risks  assumed  from  negligence  of,  see  Em- 
pi, oyis.  Inii  riks  ill,  2tK{-2ih^. 
Rule  as  to.  where  road  is  operated  under 

running  powers,  see  I.i;\sks,  kk.,  1  10. 

I.  BULE  OF  NON-LTABILTTY  FOR  NEO 

LIOENCE  OF  FELLOW  SERVANT  .     645 

1 .  Stilt ement  0/  the  Rule 645 

2.  Scope  iini!   E.xtent    of   the 

Rule 650 

3.  Particuhif  Applications  of 

the  Rule 652 


FELLOW-SERVANTS.  1. 


G45 


MuKTCiACES, 


AM)    lIlGII- 


:  EmI'IOYF.S, 


a.  In  Gciiciiil 652 

d.  In  llie  Management 
and  Oijcration  of 
Etij^inus,  Cars,  and 

Trains 655 

4.  Liinits  ami    E.xctptions    to 

the  Ruli 663 

a.  InCJcncral 663 

b.  Company's    Concur- 

ring; N'o};li.t;cu<e.. . ,  665 

II.  SUPERIOR-SERVANT  OR  VICE-PRIN- 
CIPAL RULE 671 

I.  Sta/fiiu-iil  0/  t/i,'  Rule 671 

3.  .SV<f/t'    atiii    JC.vtc'Ht    of   the 

Rule 673 

3.  Partiiiilui    .l/>/)iuati(j)is  of 

t/w  Rule 676 

4.  l.t)iit/\    and   l:xceptioits   to 

the  Rule- C81 

III.  SERVANTS  IN  DIFFERENT  DEPART- 

MENTS ;    SERVANTS  OF  DIFFER- 
ENT COMPANIES 683 

1.  Servants  in    Different   De- 

partments   ("183 

a.  Stalenient,      of      ihc 

Rule 683 

b.  Scope  and  Extent  of 

the  Knlo O85 

c.  Limits    and     IC.xccp- 

tions  to  tin;  Rnlc. .  686 
li.  Wii.it  .Servanls  are 
i)e(;med  \vi  ho  in 
Dillorcnt  I)t.|),irt- 
iiu-nts  vvitiiin  tlic 
Knii- 687 

2.  Servants  of  Different  Com- 

pani-s 691 

IV.  INCOMPETENCY    OF    FELLOW-SER- 

VANTS   O94 

1.  Company's    Duty    to    Select 

Competent  Serr^ants fx}^ 

a.   In  (icnerMJ 694 

/'.  Lial)i!itv  for  Failure 
to  I'erform  tliis 
Duty C107 

2.  RetaininL^  Incompetent  Ser- 

7'ants  in  SerTicr 701 

3.  i\ '<'//.■  t'r  Kiur;K>lcii:^e  of  In- 

competency     704 

a.  On   >he    I'.irt  of  the 

Conipan\' 704 

b.  (>■•,  t!i'    r-ait   of  the 

liiinr^'d  Servant ...   7"5 

V.  STATUTORY  REO'JLATJONS 707 

I.  ///  the  I  'nitea  States 707 

«.   In  (iencral 707 


b.  Interpretation      and 
Eticct  of  Particular 

Statutes 709 

2.  In  Englanil. 720 

VI.  WHO  ARE  AND  WHO  ARE  NOT  FEL- 
LOW-SERVANTS;  WHO  ARE  AND 
WHO  ARE  NOT  VICE-PRINCI- 
PALS    7:0 

1.  In  General 720 

a.  Wlio  arc  Ecllow-scr- 

vants 720 

b.  Wiio  arc    Vice-prin- 

cipals    725 

2.  Particular  Servants 730 

a.  Car    Inspector;    Car 

Repairer 730 

b.  Conducti-T 732 

c.  Enp^ineor 7^0 

d.  Foreman 746 

e.  Section  Master;  Sec- 

tion Foreman 753 

f.  Superintendent 755 

g.  Various   Other  Ser- 

vants   757 

VII.  PROCEDURE 773 

1.  rieading 773 

2.  Defenses;  Contrilmtory  A'e_t;  ■ 

licence 776 

3.  Evidence    778 

a.  In  (iencral 77S 

b.  As  to  the  Incoinjie- 

tcncy  <jf  Nc);Ii>;ent 
Servant 780 

4.  Iiistrudions 785 

5.  <2ueitiors  of  l.a':^!  and  Eact.  788 

I.     RULE    OF    NON 0-lABILITY    FOR    NEGLI- 
GENCE OF  FELLOW-SERVANT. 

I .  Statement  of  the  Rule. 

1.  Ut'iUTiiHy.* — Where-  a  master  uses 
t.\\\o  dilii^cni-c  in  the  sc'lection  of  conipctint 
and  trusty  servants,  and  fnrni.slics  tlu-ni  with 
snitalilc  nie.ins  to  perform  the  service  in 
whirl)  he  empliys  tlirni,  he  is  not  answera- 
ble to  one  of  them  for  an  injury  rereivedl)y 
him  in  conse'inence  of  the  can  icssniss  of 
another,  when  both  ate  en^j.i^ed  in  the  same 
scrvii  I'.  Priestley  v.  l-\m>ler,  3  .1/.  d^^  //'.  >. 
jXenkiuer  v.  Xe-o  Vorh,  A.  E.  €-^  If.  R.  Co., 
lot  A',   )".  607,  nie/n.,  4  A'.  E.  Rep.  125;  af- 

*  l.int-IIity  of  railroiid  rompany  for  injury  to 

nnt:  servant  oti  asi.ini'l  bv  lU'KlijjiMHi- <if  ni.iahi  r, 
sec  notes.  17  Am.  &  Fm..  R.  ("as.  mi;  ->  Id- 
51.1;  Ti  Am.  I>r'-.  ?7(i,  282. 

Sl.i'-lcr's  i-xfniptioii  from  lialiility  for  sfiv. nil's 
(oris  M  ftlliiw-scrvani,  sec  noie,  32  A.m.  iV  i;.\(;. 
R.  Tas.  319. 
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firming  31  Hun  173,  mem.  —  Following 
Crispin  V.  Uabbilt.  81  N.  Y.  516.  —  Re- 
viKWKD  IN  Hansen  v.  New  York  &  B. 
BridL";.  9  N.  Y.  S.  K.  726,45  Hun  590.— 
Wariur  v.  Erie  /»'.  Co.,  39  N.  Y.  468 ;  reiers- 
in.;  ^^}  lutrh.  55S.  — Following  Hatd  v.  Ver- 
mont .S:  C.  R.  Co.,  32  Vt.  473. 

In  an  ;ictif)n  uj^ainst  a  railroad  corpora- 
tion for  personal  injuries,  the  plaintili  is 
not  eiuitlod  to  recover  where  there  is  no 
evidence  of  an  injury  except  that  resulting 
from  the  neglii^ence  of  the  plainiitT's  fellow- 
employe  not  representing  the  corporation. 
Hitnii-y  V.  GranU  Trunk   R.  Co.,  62  A'.  II. 

This  rule  has  been  followed  and  applied 
in  actions  by  an  c.iploy  :  aifainst  a  railr.nid 
company  for  injuries  sustained  ihrouj,'!)  the 
nf'u;lii;ence  (jf  a  fellow-servant  in  Alabama. 
Aliilhima  It.  S.  A.  Co.  v.  Can  oil,  i^)"]  Ala  126, 
!i  So.  Rep.  803.— Following  Mobile  &  O. 
R.  Co.  V.  Thomas,  42  Ala.  672;  Mobile  & 
M.  R.  Co.  V.  Sn)ith,  59  Ala.  245;  Louis- 
ville &  N.  R.  Co.  V.  Allen.  78  Ala.  494.— 
Smoot  V.  Mobile  &*  M.  R.  Co.,  67  Ala.  13. 
Mobile  ili-»  M.  R.  Co.  v.  Sniit/i,  59  ^lla.  245. 

—  DisriNomsiiKi)  in  Tyson  v.  South  &  N. 
Ala.  R.  Co.,  61  .\la.  554.  Folluwkd  in 
Smoot  V.  Mobile  it  M.  R.  Co.,  67  Ala.  13. — 
Alabama  &^  F.  R.  Co.  v.  Waller,  48  Ala. 
459.  Mobile  &  O.  R.  Co.  \.  Thomas,  i,z  Ala. 
672.— FXPLAININO  Scuddcr  v.  Woodbridi;e. 
I  Ga.  195.  Rk.vikwing  Little  Miami  K.  Co. 
V.  Stevens,  20  Ohio  41 5;  Louisville  &  N.  R. 
Co.  V.  Collins,  5  .\m.  Law  Rej;.  (N.  S.)  265. 

—  FoLl.owF.j)  IN  Alabama  &  F.  R.  Co.  v. 
Waller.  48  Ala.  459.  Quotko  in  Tyson  v. 
Siiuth  &  N.  Ala.  R.  Co.,  61  Ala.  554;  Nash- 
ville, C.  &  St.  L.  R.  Co.  V,  Foster,  10  Lea 
(Tenn.)  351. 

And  in  Arkansas.  St.  Louis,  A.  Sf  T.  R. 
Co.  V.  Triplet!,  48  Am.  &^  Eiig.  R.  Cus.  •;:_;, 
54  ArU:  289,  IS  .V.  //'.  Rep.  S31,  16  S.  If. 
Rep.  266.  Tittle  Rod  &*  Ft.  S.  R.  Co.  v. 
Duffey,  4  Am.  &*  Eng.  R.  Cas.  637,  35  Ark. 
602. 

And  in  California.  Tong  v.  Coronado  R. 
Co.,  96  Cal.  269,  31  Pac.  Rep.  170.  Coiigrave 
V.  Southern  Pac.  R.  Co.,  48  Am.  &^  f'-'ig-  R- 
Cas.  337,  88  Cal.  360.  26  /'ae.  Rep.  17c. — 
Quoting  Yeomans  z/.  Contra  Costa  Steam 
Nav.  Co,,  44  Cal.  71  ;  Hogan  t'.  Central  I'ar. 
R.  Co.,  49  Cal.  138. — Hoi;an  v.  Central  Pae. 
R.  Co.,  i,()  Cal.  128.— OuoTKi)  IN  Conijrave 
V.  Southern  I'ac.  R.  Co.,  48  Am.  <S:  F.njj.  R. 
Cas.  337.  88  Cal.  360. —  Veomans  v,  Contra 
Costa  Steam  A'av.  Co.,  44  Cal.  71.— Quoted 


IN  Congrave  v.  Soutliern  Pac.  R.  Co.,  48 
Am.  &  Eng.  R.  Cas.  337,  88  Cal.  360. 

And  in  Colorado.  Sunimerhays  v.  Kan- 
sas Pac.  R.  Co.,  2  Colo.  4S4,  20  Am.  Ry.  Rep. 
359.  Colorado  C.  R.  Co.  v.  Ogden,  3  Colo. 
499. 

And  in  Dakota  territory.  Herbert  v. 
Northern  Pac.  R.  Co.,  8  Am.  &•  I- 11^.^.  R.  Cas. 
85,  3yW-.  38.  13  A',   ir.  Rep.  340.' 

And  in  Delaware.  Flinn  v.  I'/u'ladelphia, 
ir.  &^  />'.  R.  Co.,  I  J/oust.  I  Del.)  469. 

And  in  Florida  (prior  to  the  enactment 
of  chapter  3744  of  tlie  laws  of  1887).  J'ar- 
rish  v.  J'ensacola  &•  A.  R.  Co.,  28  I'la.  ?.i\, 
9  So.  Rep.  (xjG. 

And  in  Illinois.  Stafford  v.  Chicai^o,  D, 
&-  n.  R.  Co.,  114  ///.  244,  2  A'.  E.  Rep.  18;. 
Chic/^t^o  &^  X.  :r.  R  Co.  V.  Sioetl.  43  ///. 
197.  Chiiitgo,  P.  &^  (J.  R.  Co.  V.  Stafford, 
If)  ///.  .///.  84.  Chicago  <r-  E.  /.  R.  Co.  v. 
J 'agar,  11  ///.  App.  4^)^.  A'ra>ts  v.  ll'hite, 
n  ill.  App.  583.— Following  Toledo,  \V.  & 
W.  R.  Co.  7'.  Moore,  77  111.  217;  Columbus, 
C.  cS:  I.  C.  R.  Co.  V.  Troesch,  68  111.  545.— 
Chicago  &^  N.  IV.  R.  Co.  v.  Scheuring,  4  ///. 

^PP-  533- 

Atid  in  Indiana,  justice  v.  Pennsylvania 
Co.,  53  ylm.  &•  Eng.  R.  Cas.Go^,  130  Ind. 
321,  30  N.  E.  Rep.  303.  Capper  v.  Louis- 
ville, /•:.  Sf  .St.  L.  R.  Co.,  21  Am.  &^  Eng.  A'. 
Cas.  525,  103  Ind.  305,  2  A'.  /;.  Rep.  749. 
Indianapolis  &->  St.  L.  R.  Co.  v.  Johnson,  102 
/;/(/.  352,  26  A'.  E.  Rep.  200,  Indiana  Car 
Co.  V.  Parker,  100  /;/(/.  181.  Bogard  v. 
Louisi'ille,  E.  &•  .SV.  L.  R.  Co.,  100  Ind.  491. 
Sullivan  v.  Toledo,  W.  &^  U\  R.  Co.,  58 
Ind.  26.  Columbus  <5^  /.  C.  R.  Co.  v.  Ar- 
nold, 31  Ind.  174.  Ohio  <&«•  M.  R.  Co.  v. 
Hammersley,  28  Ind.  371.  ]l'ilson  v.  Madi- 
snn,  etc.,  R.  Co.,  18  /nd.  226.  Ohio  &•  M.  R. 
Co.  V.  Tindalt,  13  /;/(/.  366.  Madison  &*  I. 
R.  Co.  V.  nacon.G  Ind.  205.— Fxi'LAlNiNG 
Little  Miami  R.Co.  7^  Stevens,  :o  Ohio  415. 

And  in  Iowa.  Theleman  v.  Moeller,  73 
loiva  108,  34  A'.  IV.  Rep.  765.  Hunt  v.  Chi- 
cago &*  A',  ff.   R.  Co.,  26  Iowa  363. 

And  in  Kansas.  A'ansas  /'ac.  R.  Co.  v. 
Sainton.  11  A'/«.  83— Rkviewld  IN  Fwald 
V.  Chicago  &  N.  W.  R.  Co.,  33  Am.  &  Fug. 
R.  Cas.  326,  70  Wis.  420,  36  N.  W.  Rej).  12. 
—Dow  V.  Kansas  I'ac.  R.  Co.,  8  A'an.  642,  5 
Am.  Ry.  Rep.  401. 

And  in  Kentucky.  McLeod  v.  Ginther, 
8  Am.  &*  Eng.  R.  Ca.s.  162,  80  Ay.  399. 
Louisville  St*  A'.  R.  Co.  v.  Collins,  2  Duv. 
{A'y.)  114.  Coffman  v.  Louisville  &*  N.  R. 
Co.,  (Ay.)  18  S.  IV.  Rep.  1012. 
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And  in  Louisiana.  Hul>^/t  v.  A'nu  Or- 
leans  (S^  C,  A'.  Co.,  6  La.  .Inn.  496. — .\i'- 
I'KOVKI)  IN  Palfrey  7/.  I'uril.inii,  S.  iS:  1'.  K. 
Co.,  4  Allen  (Mass.)  55.  Foi.i.dwkd  in 
Ik-rnian  v.  New  Orleans  «5i:  C.  R.  Co.,  11 
La.  Ann.  5. 

.And  in  .Maine.  Cassidi'  v.  Maine  C.  R. 
Co.,  17  Am.  &•  Eng.  R.  Cas.  519,  76  Mi\  488. 
Jl/ide  V.  Maine  C.  R.  Co.,  70  Me.  60. 

.And  in  M.iryland.  Cnwl>eiland  C.  iS~»  /. 
C'^'.  V.  Scally,  27  Md.  589.  Sit mckw  Xorl li- 
on C.  R.  Ci.,  25  Jill.  462.  O'Connell  v. 
JntUimore  &'  O.  R.  Co.,  20  .Md.  212. 

.And  in  M.issacliiisi  tis.  J''i/::i;e>ald  v. 
Jloilon  i3-  A.  R.  C  .,  156  .Mass.  293,  31  .\'.  A'. 
R,p.  7.  O'lirien  v.  Roslon  6-  A.  R.  Co.,  138 
,l/,M\f.    3S7,   52   ./w.    AV/*.  279.      lloiden   v. 

i'ili-ld/ii>x  ''''•  ^''''-  -  '"'"'•  >^  /•"'{^'■-  ''•'•  '-''*'• 
94.  129  Mass.  268.  37  Am.  R.p.  343.  AV'/^'- 
V.  A'mA'W  »S^  //'.  A*,  t'l"/.,  9  (.'/«//.  (.lAf.sv. ) 
112.  /■\i>::\u'l  V.  lloston  &-•  W.  R.  Coip.,\ 
Mi-ti\  (Mass.)  49. 

.And  in  Micliis^.m.  Jfiinn  v.  Mii liii^^an  C. 
R.  Co.,  41  Am.  &"  Kni;.  R.  Cas.  452,  78 
Mi.li.  513,  7  L.  R.  A.  500.  44  X.  ir.  R,p. 
502.  J'elirson  V.  C/iica^i^o i:^  X.  W.  R.  Co.,  31 
^im.  •J-'  yw/i,--.  A'.  Cas.  292,  67  JZ/V//.  102,  10 
West.  Rep.  870,  34  X.  U\  Rep.  260.  J//,//- 
ii^an  C.  R.  Co.  V.  I'olan,  32  .!//(//.  510.  y>,fj 
V.  Toledo,  C.  S.  5-  /).  R.  Co.,  2  Am.  &*  Ent;. 
R.  Cas.  126,42  Mich.  523.4  X.  IV.  Rep.  203. 
Jleiiry  v.  Z,<iXv  .V//<w  >5-  M.  S.  R.  Co.,  8 
ylin.  &^  Ehx.  R.  Cas.  110,49  Mieh.  495,  13 
X.  ll\  Rep.  832. 

And  in  Mississippi.  Loiiisrille,  X.  O.  &^ 
T.  R.  Co.  V.  Petty,  41  Am.  &•  F.na^,  A'.  Cas. 
444,  67  Miss.  255,  7  .S't^.  AV/.  351  — Kdi.I.ow- 
INO  New  Orleans,  J.  &  (}.  M.  R.  Co.  v. 
Huijlies,  49  Miss.  258;  Howd  v.  Mississipjii 
C.  R.  Co..  50  Miss.  i7S.  —  CAic.i!:;o,  St.  L.  &> 
X.  O.  R.  Co.  V.  Doyle,  8  Am.  &-  Ting.  R.  Cas. 
171,  60  A/iss.  977.  Memphis  &*  C.  R.  Co.  v. 
Thomas,  51  Miss.  637. 

And  in  Missouri.  McDermott  v.  Pacific 
R.  Co.,ioMo.  115.— Exi'l.AlNEl)  IN  Dixon 
7'.  Chicago  &  A.  R.  Co.,  109  Mo.  413.  Foi.- 
imvEH  IN  Brothers  v.  Carttcr,  52  Mo.  372. 
OVKRKUI.EI)  IN  Parker  v.  Hannibal  &  St. 
J.  R.  Co.,  109  Mo.  362.  (JuoiKO  IN  Elliott 
7>.  St.  Louis  &  \.  ^L  R.  Co.,  67  Mo.  272.— 
Warmittiiion  v.  Atchison,  T.  &^  S.  F.  R. 
Co.,  ijd  Mo.  App.  159.— Fui.i.owiNC.  Gibson 
V.  Pacilic  R.  Co.,  46  Mo.  163  ;  McDermott 
V.  Pacilic  R.  Co  ,  30  Mo.  115;  Smith  v.  St. 
Louis,  K.  C.  h  N.  R.  Co.,  69  Mo.  32  ;  Current 
7'.  Missouri  Pac.  R.  Co.,  86  Mo.  (^2. —Gibson 
V.  Pacific  R.  Co.,  46  Mo.  163.     Thorpe  v.  Mis- 


souri Pac.  R.  Co.,Sg  Mo.  650,  2  S,  W.  R^p.  3. 
Bowen  V.  Chici{i;o,  II.  *;»>•  A'.  C.  R.  Co.,  95  Mo. 
2O8,  r4  ;;Vj7.  Rep.  744.  8  .S'.  W.  Rep.  230. 
/IiX.t;ins  v.  Missouri  Pac.  R.  Co.,  104  .lA'.  413, 
16  .v.  //'.  Rep.  409.  fii.ion  v.  Chia^^o  &^  A. 
R.  Co.,  S3  j'lm.  &^  Tug-  R-  Gas.  589,  109  Mo, 
413,  19  .^'.  //'.  Rep.  412.  -Rkvii'.wim;  Sulli- 
van ?-.  Missouri  Pac.  R.  Co.,  97  .Mo.  113; 
Connolly  J'.  Davidson,  15  Minn.  519;  Nash- 
ville \-  C.  R.  Co.  T'.  Carrnll,6  Ileisk.  (Tcnn.) 
347;  Hair.l  ?-.  Pcitil,  70  Pa.  St.  477;  Pool  v. 
Chiraj;.),  NL  cS:  St.  !'.  U.  Co.,  53  Wis.  657 ; 
CJarrahy  v.  Kansas  City,  St.  J.  &.  C.  D.  R. 
(,'0.,  25  Fi'd.  Rt-j).  258;  II  iljson  7>.  New 
Mexico  ,S:  .A.  R.  Co.,  (Ariz.)  11  P.ic.  Rep. 
545;  Xor;hern  Pac.  R.  Co.  v.  O'Hrien,  i 
Wash.  S99;  Chicas^'o  cSt  A.  R.  Co.  v.  Kelly, 
127  111.  (^17;  Howard  v.  Dei^iware  &  H. 
Canal  Co.,  40  I'lil.  Re[).  195  ;  Pile  •  ?'.  Chi- 
caij;o  it  .A.  R.  Co.,  41  I'ed.  Rc])  95;  lAanc 
■!'.  Carbon  Hill  Co;d  Co.,  47  l'"ed.  Rep.  437. 
— Sihleielh  v.  Missouri  Pac.  R.  Co.,  115  Mo. 
87,  21  .V.  \]'.  Rep.  II 10.  Cookw  St.  Louis, 
I.  M.  >1^  S.  R.  Co.,  8  Mo.  App.  573.  Murphy 
V.  St.  Louis  &-  I.  M.  R.  ^0.,  4  Mo.  App.  565  ; 
rcTirsfd  on  other  grounds  in  71  Mo.  202. 

.And  in  .\ew  Hampshire.  llanley  v. 
Grand  Trunk  R.  Co.,  62  X.  If.  274. 

And  in  New  Jersey.  Mc.lndi e~ic\i\.  Rums, 
39  A',  y.  L.  117.  Harrison  v.  Central  R.  Co., 
31  .\'.  y.  /..  293.  — Ri;vii:wi.\(;  Farwcll  t'. 
liosion  &  W.  R.  Corp.,  4  Meic.  (Mass.)  49. 

And  in  New  Mexico.  I.uts\.  .itlantic&^ 
P.  R.  Co.,  (.y.  .Ur.v.)  53  .liu.  iL^  Kng.R.  Cas. 
478,  T,o  I'ac.  Rep.  912. 

And  in  New  York.  I'ick  v.  Xew  ]'orh  C. 
iS-  //.  A'.  A'.  C';'.,  17  .////.  &»  ICng.  R.  Cas.  ixx), 
95  A',  r.  267.  Xeubauer  v.  XciO  York,  I.. 
K.  &-  J!'.  R.  Co.,  loi  X.  v.  607,  mem.,  4  A'. 
E.  Rep.  125;  afiirming  31  Hun  173.  mem. 
Donnelly  v.  Brooklyn  City  R.  Co.,  34  .Im.  &^ 
Eng.  R.  Cas.  103,  109  A'.  I'.  16,  15  X.  E. 
^'''/-  7.33.  W'trner  v.  Erie  R.  Co.,  39  N. 
V.  468.  Shiner  v.  Ru.s.ull,  6  .W  \ '.  5.  A*. 
78.  Slatterly  v.  XiTi-  IV;/',  /..  E.  &^  H', 
A'.  Co.,  21  A'.  V.  S.  R.  552,  51  /'////  638,  4 
A',  r.  Supp.  910.  Tor  I  V.  Lake  Shore  «&- 
M.  S.  R.  Co.,  2  Sihi.  .Ipp.  .;6o;  ajiir/ninir  17 
A'.  J'.  .S".  A'.  393.— ni.sriNf.fisiiiNi;  liushby 
V.  New  York,  L.  E.  &  W.  R.  Co.,  107  N. 
Y.  374,  12  N.  Y.  S.  R.  9.  Foi.iowixG 
I?yrnes  v.  New  York.  L.  E.  \-  W.  R.  Co., 
113  N.  \.  251,  22  N.  Y.  S.  R.  936.-/;//r«i 
V.  Slaten  Island  R.  T.  R.  Co..  10  A'.  J'. 
N.  A'.  3,2.  '5  Hun  592,  me>n.  Eaulkner  v. 
Erie  R.  C  4^)  Hari.  (X.  ]'.)  324.  Coon  v. 
Syracuse  &*  U.  R.  Co.,  6  Bitrb.  {X.  V.)  231, 
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—Quoted  in   Foncs  v.  Phillips,  39  Ark. 

«7- 

And  in  North  Carolina,  Hobbs\,  Atlantic 
(&•»  A'.  C.  R,  Co.,  107  A'.  Car.  1,12  S.  K.  Kcp. 
124.  Hatpins  v.  t'lr/^*  /Vfjr  <&-  1'.  V.  R.  Co., 
106  A'.  Car.  537,  1 1  .S'.  /:.  Re/>.  5^0. — Fui,- 
l.ovKl)  IN  llobiib  :«.  Atlantic  &  \.  C.  R, 
Co.,  107  N.  Ciir.  I.—  l!'i'/6  v.  Riihmond  &* 
I).  A'.  c<>.,  <)7  A'.  C<//-.  3S7,  2  S.  K.  Rf/>.  440. 
— Ari'Kiivin  IN  i;il  7'.  Nii.thern  l';ic.  R. 
Co.,  I  N.  Dak.  y/).  K'ir/,-  \.  A/Iantu  Z^  C. 
.1.  /,.  A'.  Co.,  25  yl»i.  &^  /-"".C-  ^''-  ^''-f-  5^37. 
94  A',  c'./;-.  625,  55  .7w.  Ri-/>.  621.  DoNiitx. 
Ru/iiiioiiii  &»  J>.  R.  Co.,  Si  A'.  Car.  446. — 
Fui.i.dWlNd  Laiiiiij,'  ?'.  New  Y.)rk  C.  R. 
Co.,  49  N.  V.  5^9  -iJioiKi)  IN  Kiik  7'.  At- 
lanta &  C.  A.  L.  H.  Co..  25  Am.  &  lin^'.  R. 
Cas.  507,  94  N.  Car.  ^125,  55  Am.  Rep.  C21  — 
Hardy  v.  Carolina  C.  R.  Co.,  76  A'.  Cay.  5, 
14 -7w.  Ry.  Rip.  309.  l\>;:fon\.  Il'/l/'.i/ij;- 
to/t  l^  //'.  A'.  Co.,  (> Joiiis  {X.  Car.)  245.— 
Disi  iMHi.'^iilNi;  Joius  -,•.  (ilass,  13  Ircd. 
(N.  Car. )  305.  I'oi.i.dWiNt;  Ilutcliinson  7'. 
York,  N.  .S:  11.  R.  Co..  5  K.x.  343;  I'aiwi'll 
V.  Hosioii  I'v  W.  R.  C(jrp.,  4  Mete.  (Mass.) 
49.  Nor  ini.i.owiNi;  Little  Miami  R.  Co. 
V.  Stevens,  20  Ohio  415. 

And  in  Nortii  Pakota.  ICll w  A'ortliertt 
Pac.  R.  Co.,  48  .liii.  &^  Kii!^-.  R.  Cas.  31S,  i 
A^  /Iz/.:  336. 

And  in  Ohio.  I.ittlc  Miami  R.  Co.  v. 
Fitzj>atriik,  42  Ohio  St.  31S.—  .Vim'Rovino 
Mackin  -<.  IJosion  iS:  .\.  R.  Co.,  15  Am,  iS: 
Kni,'.  R.  Cas.  196,  135  Mass.  2o\.— Tilt  slur  ^  ', 
C.  Sf  St.  L.  R.  Co.  V.  Raiiney,  5  ./w.  Z'>' 
f.nX.  R.  Cas.  533,  37  O/iio  Si.  665.  iV/fs- 
lr.n\^li,  Ft.  W.  G^  C.  R.  Co.  v.  I.ci.'is,  33  Ohio 
St.  196.  Whaalan  v.  Mad  River  <&-•  /..  /i. 
A'.  Co.,  8  (>///(;  .SV.  249.— F<M.I  i>\\  INO  Little 
Miami  R.  Co.  7'.  Stevens,  20  Oliin  415; 
Cleveland,  C.  cS:  C.  R.  Co.  v.  Keary.  3  Ohio 
St.  201. —  .Ai'Pi.il'.i)  in  Ell  7'.  Northern  Pac. 
R.C(>.,i  N.  Dak.  336.  F<ii.i.tiwr.i>  i.\  Pitts- 
burg, Ft.  W.  &  C.  R.  Co.  7'.  Devinncy,  17 
Ohio  St.  197.  Rkviiwi.!)  in  Parker  v, 
Hannibal  cS:  St.  j.  R.  Co.,  50  Am.iS:  Imii;.  R. 
Cas.  321.  i<)  S.  W.  Uep.  1 1 19.  Mad  River 
&"  /..  I'  R.  Co.  V.  Uarhfr,  5  Ohio  .>7.  541. — 
Foi.i.owixr.  Cleveland,  C.  &  C.  R.  Co.  v. 
Kcarv.  3  Ohio  St.  201.  OuoTlNO  Kee^,Mn 
7A  Western  R.  Co.,  8  N.  Y.  180.  OiTn  1  ku 
IN  Gibson  V.  Pcicitic  R.  Co.,  46  Mo.  163.— 
ClfTflattd.  C.  ^-  C.  R.  Co,  V.  Keary.  3  Ohio 
St.  201. — CoMMKNTF.noN  IN  Ncw  Oilcans, 
j.  .^-  G.  N.  R.  Co.  7'.  Huc;h.-s.  49  Mi:,s.  258. 
Follow F.u  in  Mad  River  .Sr  L.  L.  R.  '"o.  7'. 
Barber.  5  Ohio  St.  541 ;  Whaulan  :■    Mad 


River  &  L.  E.  R.  Co..  8  Ohio  St.  249. 
Quoted  in  Columbus  &  X.  R.  Co.  v. 
VVebb,  12  Ohio  St.  475. 

And  in  Oregon.  Anderson  v.  Jn/inett,  38 
//w.  &^  JCfi^.  R.  Cas.  87,  16  Ore^^\  515,  19 
I'ac.  Rep.  705,  S  ./;//.  St.  Rep.  311. 

And  in  I'ennsylvania.  Johnston  v.  Fitts- 
l>iiri;h  i>  //'.  A'.  Co..  114  I'a.  St.  443,  7  ^///. 
Rep.  184.  Jl'f^er  v.  Fennsylvania  R.  Co., 
55  Fa.  St.  4(>o.  Caldwell  v.  Fro'ivn,  53  /'.f. 
.SV.  453.  Mensel:  v.  Fennsylvania  R.  Co.,  53 
y/w.  li"  7:;/^'.  A.  CW.f.  1 98,  150  y.i.  St.  59S,  25 
y///.  A'</.  31,  3B  //'.  A'.  C".  54S. 

.\iul  in  S(nnh  Carolina.  lioatwrii^ht  v. 
Xertheastern  R.  Co.,  25  So.  Car.  128.-  I'cii.- 
i.owiNC  Muri.iy  7'.  South  Carolina  R.  Co., 
I  McMull.  385. — Murray  •■  Sonth  Canlina 
R.  Co.,  I  MeMull.  iSo.  Car.)  385.  —  .Xp- 
rKovi;:i  in  Kliiot  7-.  Chicat;(j,  M.  iS:  St.  P. 
R.  Co..  38  Am.  il-  Lng.  R.  Cas.  r,2,  5  Dak. 
523,  3  L.  R.  A.  3O3,  41  N.  \V.  Rej).  75S; 
MiMastor  7:  lllin<jis  C.  R.  C(j.,  41  Am.  iS: 
F.nt;.  R.  Cas.  486,  65  Miss.  264,  7  Am.  St. 
Rep.  653,  4  So.  Rep.  59;  La^ronc  7'.  Mobile 
i*i  O.  R.  C(  ('7  Miss.  592,  7  So.  Rep.  452; 
Rolibai  k  7'.  Pacific  R,  Co.,  43  Mo.  187. 
CuriHisi.D  IN  Littl<-  Miami  R.  Co.  7'.  Stev- 
ens, 2o()liio4i5.  Disi  iN(ii;isiii:i)  in  CiilJ- 
enuater  r.  Madison  it  I.  R.  Co.,  5  Ind.  339; 
While  7'.  Small,  12  Rich.  (.So.  Car.)  5^5. 
Fui.i.owi  11  IN  Hoatwi  ij;tu  7'.  Nortlie.isttrn 
R.  Co.,  25  So.  Car.  128.  LiMiirn  i.v  Cleve- 
land, C.  \-  C  R.  Co.  7'.  Keary,  3  Ohio  St. 
201.  Or.\i.ini.i.  IN  liiimore  7'.  Nortiiern 
Pac.  R.  Co.,  9  Savvy.  (U.  S.>  538,  18  Fed. 
Rep.  866.  Rl-.VlEWKlp  IN  .Mobile  it  O.  R. 
Co.  7'.  Thomas,  42  .Ala,  672;  N<!W  Oilcans, 
J.  &  G.  N.  R.  Co.  7'.  Hughes.  49  Miss.  258; 
Parker  7'.  Hannibal  \  St.  J.  I^.Co.,  109  Mo. 
3O2;  Anderson  7'.  Pennetl,  38  Am.  li  l-'ig. 
R.  Cas,  87.  16  OreR.  515. 

And  in  South  Dakota,  dates  v.  Chiiat^^o, 
M.  &'  .•</.  J'.  R.  Co.,  53  Aw.  .r-  /•.'//;'.  A'.  Cas. 
245,  2  S.  l^tl:  422,  50  A".   //'.  Rep.  907. 

And  in  Te.xas.  <Jnl/,  C.  &'  S.  /■'.  A',  Co. 
V.  /ilol/n,  73  7V.r.  637.  4  /..  A'.  A.  764,  1 1  ..s. 
ir.  Rep.  867.  Galveston.  /I.  &•  S.  A.  A\ 
Co.  V.  Fal'er,  63  7V.r.  344.  Houston  &^ 
T.  C.  R.  Co.  V.  C,ilinore,(M  Tex.  391.  hol- 
las V.  Gulf,  C.  &•  S.  /'.  A'.  Co.,  21  Am.  &^ 
Fm,'.  R.Cas.  575,61  7c.i.  p/'.  Houston  &^ 
T.  C.  R.  Co.  V.  Willie,  5  ///;/.  »1~  7. /((,'.  R. 
Cas.  541.  53  7V.I.  318.  37  Am.  Rep.  756. 
Houston  S-  (.'.  A'.  A'  Co.  v.  Milhr,  51  7'iC.i. 
270.  Roliitsen  v.  H.i^ton  &^  T.  C.  R  Co., 
46  Te.v,  540,  13  ./;//.  Ry.  Rep.  303, 

And    in    West    Virginia.      Feuhtii'i,     v. 
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ChtsapCixke  &*  0.  /?.  Co.,  37  IK  Va.  502.  16 
S.  E.  Ri-p.  435— QuoTiNC.  Randall  v.  Balti- 
more it  O.  R.  Co.,  109  U.  S.  484;  Madden 
V.  Chesapeake  &  ().  R.  Co.,  -8  \V.  Va.  618. 
RKViKWiNd  Texas  &  P.  R.  Co.  v.  Harring- 
ton, (iz  Tex.  597. 

And  in  Wisconsin.  IHvyer  v.  American 
Exf).  Co.,  S3  Am.  i5-  Eni^.  R,  dis.  612,  82 
/;■/».  307,  J2  jV.  W.  AV/.  304.— Rkviewinc. 
I(ral)l)its  7'.  CliicaK'o  &  N.  W.  R.  Co..  38 
Wis.  2.S9;  Il.iwland  -'.  Milwaukee,  L.  S.  & 
W.  K.  Co.,  54  W^s.  226.— /Vt, 7/(7  V.  ChiCit^o, 
M.  Sr'  St.  1\  R.  Co.,  17  Am.  (3-  En^.  R.  Cat. 
545,  C>2  W/s.  33S.  21  A'.  //'.  Rep.  269.  J'fise 
V.  C/ihai^o  tS-  A',  /f.  A'.  Co.,  17  ///;/.  &•  Etig. 
R.  Cif.  527,  61  l!"is.  163,  20  .v.  W.  A'.'/.  908. 
lirablits  v.  C/i/<\i.;o  &^  iV.  W.  R.  Co.,  38 
Jt7i.  289.-1)18 ri.NT.uisiiKD  IN  I'cschel  ?>. 
CliicMijo,  M.  &  St.  I'.  R.Co.,  17  .Am.  A  Knj,'. 
K.  Ca.s.  545,  6j  Wis.  338.  (Jion.i)  in 
Scliultz  -.'.  Clucaj;(),  M.  &  St.  1'.  K.  Co.,  48 
Wis.  375;  Heine  v.  CliicaKu  &  N.  W.  R. 
Co..  58  Wis.  525.  Ki;viKWKi)  i.\  Flanna^an 
7'.  Chicaf^o  tS:  N.  W.  R.  Co.,  2  Am.  \'  Ijit;. 
K.  ("as.  150,  50  Wis.  462;  Dwycr  t.  .Ameri- 
can V.x\i.  Co.,  83  Wis.  307.— t('('/^r  V.  ,)///- 
wai'i-ct-  (S-»  J  .  .ill  C.  R.  Co.,  23  Wis.  G68. 
M'<silty  V.  CluiKilh-rlaitt,  18  //V.f.  700.  — 
()vi:kkui,IN<J  Chamherlain  v.  Milwaukee  & 
M.  R.Co.,  II  Wis.  23S.  — .Ai'l'i.iKlJ  IN  Sum- 
merhays  v.  Kansas  Pac.  R.  Co.,  2  ('olo.  484. 
Foi.i.iiWKji  IN  .Aiiilersoii  v.  Milwaukee  & 
St.  P.  K.  Co.,  37  Wis.  321.  OvKKiUM  r.i>  in 
Chamberlain  .'.  Milwaukee  k  M.  R.  Co.,  11 
Wis.  238.  Kkvikwf.i)  in  Heine  t/.  Ciiica.t;o 
iS[  N.  W.  R.  Co.,  58  Wis.  525. -t//.rw//Y; /.»'/>/ 
V.  .Mi/wan/:,;-  &>  M.  R.  Co.,  7  Wis.  425,  18 
[/'/.<.  700.  — FoM.owKi)  IN  .Anderson  7'.  Mil- 
waukee »"i:  St.  P.  R.  Co.,  37  Wis.  321.  Rk- 
viKWK.i)  IN  Heine  ?'.  Chica^;o  &  N.  W.  R. 
Co.,  5S  Wis  525.— Cuntra,  see  CltAmbfrhiin 
V.  .Ui/h'.iui-e!- &*  M.  R.  Co.,  11  Wis.  238.— 
DiSAlM-KovKi)  IN  Ohio  &  M.  R.  Co.  ?>. 
ll.imnuMslcy,  28  lnd.371  ;  Pittshurjj.  Ft.  W, 
A  ('.  R.  ("o.  7>.  DcviriiK'v,  i7<)hio  .St.  197. 
OvKRUiri.Ki)  IN  Mosi.'ley  ta  Cliamherlain,  18 
Wis.  700. 

.And  the  rule  has  'een  followed  and  ap- 
plied in  ilie  federal  courts.  Xi:rp,>r/  .Viws 
•^  M.  r.  Ci>.  V.  Ho:;;-.  52  Fed.  Rrp.  362,6 
U.S.  .ipp.  172,  3  C.  C.  A.  121.  OvTi'v.  St. 
Louis.  K.  &*  .r.  W  R.  Co..  20  /•>,/.  Re/>.  87. 
Riiikley  v.  Cionhi  &*  C.  Silrer  Min.  Co.,  8 
Saxvy.  ( U.  S.)  394,  14  E,//.  Ref>.  833  -  Oior- 
iNi;  Holden  v.  Fitchburj^  R.  Co..  129  Mass. 
2r)S  J'vEVIKWINC.  ""noper?'.  Milwnukee  iS;  P. 
du  C.  R.  Co..  23  Wis.  669,  —  Tot  ten  v.  I'enn- 


sylvania  R.  Co.,  1 1  Fed.  Hep.  564.  Gravc/le 
V.  Minniapolis  &*  St.  L.  R.  Co.,  3  McCrary 
{U.  S.)  352,  10  Eed.  Rep.  711.  Dillon  v. 
Union  Pac.  A".  Co.,  3  Dill.  (U.  S.)  319. 
Maryland  v.  Baltimore  Sf  /'.  A'.  Co.,  I 
II uj; lies  (U.  S.)  337. 

And  in  Enj,dand.  Vose  v.  Lancashire  &* 
V.  R.  Co.,  2  //.  &^  a:  728,  4  J/tr.  A'.  S.  364, 
27  /..  /.  E.v.  249.  Wif^more  v.  Jay.  5  A',r. 
354,  \\Jur.  837,  19  I..  J.  Ex.  300.  Ilulcliin- 
son  V.  J  'ori-,  A'.  i!i-»  />'.  A'.  Co.,  6  Railw.  Cas. 
580,  5  /f.f.  343,  19  /,./.  Ex.  296. 

And  in  Canada.  Mc  Ear  lane  v.  Gilmour, 
5  (?«/.  302. 

2.  ICoiisoiis  l<»r  tlic  riilo.— The  nde 
respondeat  superior  ap|>lies  only  to  actions 
sounding  in  tort,  not  where  the  relation  of 
master  and  servant  exists  between  the  p.u- 
ties,  the  latter  beini;  a  contractti.il  rel.ition. 
Ohio  >5-»  .1/.  A'.  Co.  V.  llamiiifrshy,  28  hid. 

371- 

It  is  the  relationship  into  which  the  par- 
ties arc  brouijht  by  the  nature  of  their 
several  cmploviiK-nts  which  cnnsiiiuics  the 
ground  of  liability  or  non-liability  of  the 
master  for  tlie  nc;;ligciit  acts  of  his  servants 
toward  each  other,  in  contradistinction  from 
an  actual,  present,  and  personal  consocia- 
tion of  the  individii.ds  themselves  in  the 
performance  (jf  their  several  duties  at  the 
time  of  the  injury.  C/iica^i;o  &>  y/.  A'.  Co.  v. 
Ifoyt,  16  ///.  .;//  237. 

Anionj;  conuiion  laborers,  constituting  a 
distinct  class,  no  one  of  them,  as  between 
himself  and  his  co-equals,  is  the  corjjora- 
tion's  aijent ;  and  it  is  not  liable  to  any  one 
of  them  for  injuries  resulting  from  the  acts 
or  omissi  )ns  of  any  oilier  one  of  the  class, 
although  each  of  the  company's  employes 
would  be  its  agent  as  to  entire  strangers  to 
it.  Louisville  6r*  X.  R.  Co.  v.  Collins.  2  /'//-'. 
(AV.)  114.— Appkovkd  in  Chicago,  M.  & 
St!  P.  R.  Co.  7'.  Ross,  112  U.  S.  377  ;  Louis- 
ville Si  N.  R.  Co.  V.  Ilrooks,  83  Ky.  129. 
DisAri'Kovr.n  in  Cohnnbns.  C.  iS:  I.  (,'.  R. 
Co.  7'.  Troescli,6S  III.  545.  Dlsl'lNin-isni-.i) 
IN  Casey?'.  I."uisville  &  N.  R.  Co..  84  Ky. 
7(>.  Fdi.i.owkii  .\ni)  nisTiMiiM.'^iii :i>  in 
I,i>uisville  it  N.  R.  Co.  7'.  Robinsiin,  4  Hush 
(Ky.)  507.  QroTF.n  IN  Louisville.  C.  &  L. 
R.  Co.  -.1.  Cavens.  9  Push  (Ky. )  559. 

Where  a  nund)fr  «>f  persons  contr.ict  to 
ncrfc)rm  service  for  another,  and  the  em- 
ployes not  being  superior  or  subordinate  the 
one  to  another  in  its  iierf<irmance.  and  one 
is  injured  through  the  neglie;enre  of  :ui- 
othcr,  they  are  regarded  as  the  agents  of 
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each  other,  and  no  recovery  can  be  had 
against  the  employer.  I.ouhviUe,  C.  &^  L. 
J\.  Co.  V.  Cavi>f',(}  lit!  si:  [Ky.)  559.— yuolKD 
IN  Casey  V.  LDuisville  &  N.  R.  Co.,  S4  Ky. 

Actions  by  cmployi'S  against  tlicir  em- 
ployer for  iiijiiiics  caused  by  fellow-survaiits 
are  based  011  the  actual  iiejjbgence  of  the 
defend. lilt  or  of  some  re|)reseiilative  wiio  is 
lield  ill  law  to  personate  him  ;  and  wiieie 
t!io  business  reipiires  the  einployniciil  of 
many  servants  beyond  llie  possiiiie  constant 
supervision  ot  either  tiic  employer  or  of 
such  representative,  tlieie  can  lie  no  negli- 
gence without  the  failure  to  use  such  jire- 
cautiuns  in  choosing  agents  and  guarding 
against  perils  as  diligent  prudence  and  fore- 
sight reipiire.  Smilli  v.  Potlrr,  2  ,/w.  ^^ 
Kiti;.  A'.  t'(fj.  140,  46  Mi,!:.  25S,  (;.\'.  W.  l\,p. 
273.— Oi;tiri  I)  i.N  lieiinett  v.  Noriliern  I'ac. 
i<.  Co.7::  N.  Dak.  11:. 

JJ.  N<'glig:oiu'«  oC  («>llow-s(>rvaiit 
«l4>4-iii«>«l  It  risk  iissiiiihmI  iis  an  iiitd- 
(l«'li(  of'tlli' «'iii|>l<i,viii«>ii(.  A  master  is 
not  liable  to  his  servant  for  Injuries  occa- 
sioned to  him  by  a  fellow-servant  in  the 
course  of  their  common  employment,  juo- 
videil  the  latter  is  a  person  of  competent 
skill  and  care  ;  because  when  the  former  en- 
gages in  the  service  of  the  master,  he  under- 
takes, as  between  himself  and  the  master, 
to  incur  all  the  ordinary  risks  of  the  service, 
which  includes  the  risks  incurred  from  the 
negligence  of  his  fellow-servants  in  the  same 
employment.  I'linn  v.  Philadelphia,  W.Sf 
n.  A'.  Co.,  I  Iloust.  iPfl.)  469.  SmiWt  v. 
Mobile  St*  M.  A'.  Co.,  67  Ala.  13.— Api'ROV- 
INC  Mobile  &  ().  R.  Co.  v.  Thomas,  43  Ala. 
672;  Searle  v.  Lindsay,  11  C.  H.  N.  S. 
421; ;  Wonder  7'.  Haltimore  &  ().  R.  Co.,  32 
Md.  411  ;  Greenlcaf  v.  Illinois  C.  R.  Co.,  29 
Iowa  14;  Hard  v.  Vermont  1%  C.  R.  Co.,  32 
\'t.  473.  ~.SV.  Louis,  A.  .r~  T.  li.  Co.  V. 
Triplfit,  48  .//;/.  iS-  A";//,'.  A'.  Cas.  283.  54 
Ark.  289,  15  .V.  W.  AV//.'83i,  16  S.  W.  Pef>. 
266.— Qu(iTiN(,  Chicago,  M.  .t  St.  P.  R.  Co. 
V.  Ross.  112  U.  S.  377;  Ikodeur  7>.  Valley 
Falls  Co..  16  R.  I.  448.  17  Atl.  Rep.  55; 
Haitd  V.  Pettit,  70  Pi.  St.  i,?,2.~- Illinois  C. 
a:  Co.  v.  Cox.  21  ///.  20.  Chica^i^o,  li.  &>  Q. 
A'.  Co.  V.  ATery,  17  Am.  &•  Etii^.  A'.  Cis.  649, 
100  ///.  314;  ajliniiiiit^  10  ///.  Af>p.  2 to. 
Ohio  &*  M.  A\  Co.  V.  Haiiniifrshv,  28  fnd. 
371.— DiSAPPKOviNU  Chamberlain  v.  Mil- 
waukee ,<v'  M.  R.  Co,  II  Wis.  238.  QuoT- 
INC  Morgan  v.  Vale  of  Neath  R.  Co.,  L.  R. 
!  Q.  n.  I ^c).— Columbus  <S-  /.  C.  Ji.  Co.  v. 


Arnold,  31  /;/(/.  174.  Cufiibeyland  &*  P.  A'.  Co. 
V.  S/ale;  44  A/d.  283,  45  Md.  229.  Sthaub  v. 
Haiiiii/'iil &^  St.  J.  A\  Co.,  106  Mo.  74,  if)  .v 
//'.  /iV/.  924.  I'aulkttfr  v.  Erie  K.  Co.,  .19 
liarl'.  {iX.  V.)  324.  Andcrsofi  \.  P,eiinett.  38 
Am.  (5~>  /:'«.■,'.  A'.  Cas.  87,  \(i  (hejf.  515,  Hj/'ar. 
Afp.  765,  8  ^Im.  St.  Pep,  31 1.  -(jfon.Mj 
Cleveland,  C.  &  C.  R.  Co.  v.  Keary.  3  Ohio 
St.  201  ;  Darrigan  r-.  New  York  »V  N.  I',.  R. 
Co.,  52  Conn.  2S5,  Rkvilwini;  I'aiwell 
7'.  IJosion  it  W.  R.  Corp..  4  .Mete.  (Mass.) 
49;  Murray  ?'.  South  C.'i^olina  R.  Co.,  1 
McMull.  (So.  Car.)  385  -  I)isTiN(;risma> 
IN  Carlson  v.  Oregon  S.  L.  \-  V .  N.  U.  Co., 
21  Oreg.  450.  —Miller  v.  Southern  J'm. 
Co..  48  /Itii.  C—  A"",i'.  A'.  Cas.  294,  20  Orei^r. 
2S5,  2f>  Pac.  Rep.  70.  Gulf,  C.  &*  S.  J'.  A'. 
Co.  v.  Seh-waMie,  i  Tex.  Ci''.  A  pp.  573,  21  S. 
]l'.  Pep.yoG.  MoiXiin  V.  \\\le  of  Neath  A'. 
Co.,  5  /•'.  ij^  .S".  736,  /..  P.  I   Q.  Ji.  i.)9,  35  L. 

J.  (J.  P.  23,  13  A.  r.  564, 34  L.  J.  0. }..  23, 

14  //'.  p.  144;  atyinniiu;  5  P.  ^  S.  570,  10 
Jur.  N.  S.  1074,  33  /,."/  fj.  /;  260,  13  IV. 
A'.  1 03 1. 

As  between  a  company  and  its  servants 
there  is  no  implied  contract  fir  guaranty  <if 
the  care  and  dilii^ence  that  cmploves  shall 
observe  toward  each  other.  iMo.is  v.  Piuifie 
K.  Co.,  49  Mo.  167,  I  .hit.  Ay.  Pep.  576. 
Sizer  v.  Syraeuse,  P.  &•  A'.  V.  P.  Co.,  7 
Lans.  iX.'y.)  (q. 

Where  an  employe  of  mature  years  and 
of  ordinary  intelligence  and  experience  is 
directed  to  do  a  temporary  work  outside  of 
the  business  for  which  he  is  engaged,  and 
consents  to  do  the  work  without  objection 
for  the  want  of  knowledge,  skill,  or  experi- 
ence, no  negligence  can  be  charged  to  the 
employer.  Cole  v.  Chicago  &^  A'.  W.  P.  Co., 
33  Am.  &>  En^i[.  P.  Cas.  274,  n  Wis.  114,  5 
Am.  St.  Pep.  201.  37  A".  W.  A'ep.  84.— Foi,- 
l.owr.n  IN  Hogan  t.  Nortlie.  n  Pac.  R.  Co., 
53  Am.  ik  Eiig.  R.  C.'is.  384,  53  Fed.  Rep. 
519. 

Servants  standing  in  relation  to  each 
other  as  fellow-servants  are  alone  responsi- 
ble for  injuries  occasii  ned  by  one  to  the 
other.  Cleveland.  C.  &-•  C.  P.  Co.  v.  Keary, 
3  Ohio  St.  20I.  Pullman  Palace  Car  Co. 
V.  Laack.  143  III.  242,  32  i\.  E.  Pep.  285. 
O'Connell  v.  lialtimorc  &»  O.  R.  Co.,  20  Md. 
212. 

2.  Scopt  and  Extent  of  the  Rule. 

4.  Generally.— The  rule  that  an  em- 
ployer is  not  liable  to  his  employe  for  in- 
juries   resulting  from    the    negligenc"    or 
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carLlessncss  of  a  fellow-employo  cnj^aged  in 
tlio  same  j4cneral  business,  if  due  <are  lias 
been  e.xercised  in  the  selection  of  the  em- 
ployes, is  fully  estahlislied,  but  ll:c  court  is 
not  iiK'lmid  to  extend  it  beyond  what  is 
teccis;ni/,cd  l)y  e.xislinL;  dceiaions.  \'c\'iiuins 
V.  Colli  I  it  Costa  Stoiim  A'a'i'.  Co.,  44  dil.  71. 

If  tin-  act  which  the  servant  is  reipiired  to 
peri'orm  pertains  only  to  the  duly  of  the 
o])i-ralive,  tlie  emplove  performing;  it  is  a 
meri-  servant,  and  the  m;ist>r,  althou^'h 
iialile  to  stian^jers,  is  not  li;ible  to  a  fcllnw- 
servant  for  its  improper  perfni  niance.  S/al- 
tcily  V.  .\\-w  Vol  I;,  I..  A".  iT-  //'.  A".  Co..  21 
.\".  1  .  .v.  A'.  552,  51  //;/;/  633,  4  iV.  }'.  Hupp. 
yio. 

'I'iie  nej{!i.Ljence  of  a  fellnw-servant  that 
will  relievo  the  masi'  r  from  liability  for  an 
injury  to  an  eni|)ioye  is  the  omission  of 
sucli  fellow-servant  to  perform  some  act 
which  ii  is  made  his  duty  to  perform,  or  the 
doiiii;  of  some  act  in  the  course;  of  his  duties 
that  <-auses  tiie  injmy.  uati's  v.  C'///.m;^'v»,  M. 
LJ^  St.  P.  R.  Co..  53  Am.  iS-  Eii)^.  R.  Cas.  245, 
2  .s'.  /fit/:.  422,  50  .V.  ir.  R,p.  907. 

'Ihe  rule  respoiultat  siipen'or  applies  only 
to  actions  Sounding  in  tort;  and  where  the 
rcl.ilion  of  master  and  servant  exists,  the 
duties  and  liabilities  of  the  parties  must  be 
di'termiiied  by  the  contract.  Oliio  &->  M.  R. 
Co.  V.  llaiiiiiu-isley,  28  /;/(/.  371. 

I'lainiilf  and  others  were  engaged  in 
haiidliui;  rails;  plaintiif  claimed  that,  while 
assisting  in  carrying  a  rail,  he  was  injiued 
by  the  persons  at  the  otiier  end  dropping 
the  rail  too  soon,  on  an  order  given  by 
the  foreman.  Hfld,  that  tiie  injury  rerailted 
either  from  the  carelessness  of  his  fellow- 
servants  in  drojjping  the  rail  too  soon,  or 
from  his  own  disobedience  of  the  foreman's 
order  in  not  dropping  it  soon  enough,  and 
hence  there  could  i)e  no  recovery  against 
the  company.  Cojpiian  v.  Louisville  &*  N. 
R.  Co.,  (A>.)  18  .b'.  //'.  Rep.  1012. 

5.  A.s  aUtM-tiiifj^  «I«»grc»<'  of  care  <lc- 
liiaiul(>«l  of  ♦•Ojiipaii.v.  —  Where  an  em- 
ploye of  a  railroad  company  is  injured  in 
running  a  train,  and  such  injury  is  cac  ;ed 
by  the  negligence  of  his  co-employe,  the 
company  is  only  resi)otisii)le  for  ordinary 
care.  ritt.it>ia\i^h.  Ft.  II'.  ^■-»  C.  R.  Co.  v. 
Ruby,  38  liiii.  294,  10  Am.  Rv.  R,-f>.  i()9. 

O.  \«'tvl!<j;<>n«'t»  of  ft>lIo\v  -  servant 
I'oiipli'd  wiMi  oMirr  assiiiiu-d  risk.— 
The  comj)  inv  is  not  respoiisihlc  for  a  ser- 
vant injurefl  in  its  service  where  the  injury 
was  attributable  to  the  risks  incident  to  the 


employment,  coupled  witli  the  lack  of  care 

on  the  part  of  a  fellow-servant,  as  well  as  ilie 
lack  of  care  on  his  own  part.  Renjro  v. 
Cliic.iiio,  R.  I.  &-  /'.  A'.  Co.,  So  Mo.  302. 

7. roiipN'd  with  ii.'vliK^nu'*'  of 

oliicr  pci'.soii. — Rule  (j|  fellow  ^;ervice  ap- 
plied wliere  the  lellow-servani's  negligence 
coMtributeil  with  that  of  another  in  causing 
tiie  injury.  Cliidh^o  dJ-  A'.  /('.  R.  Co.  v. 
S>:yi/cr,  2.S  ,1111.  «i-*  AV/^'.  A'.  Cos.  On,  117 
///.  370,  7  A'.  A".  Rtp.  (,04;  rivtrsi/ij,"-  16  III. 
^lp/>.  f'4o. 

8.  Tlift'ats  and  roiiiiiiaiHiM  «>(  ft>l- 
lo\v-s«'rvaiit.  —  A  comiii.unl,  acconi pained 
by  a  liireat,  is  a  command  to  wliii  ii  an  em- 
ploye is  not  bound  to  siiljinil  ;  uiidi-r  the 
cciiitract  of  service,  such  command  does  not 
take  the  p.iiiitilf  out  of  the  genera!  liiu-  of 
his  (un|iioyiiient  ;  and  haviiii;  received  his 
injury  through  the  negli;.;ence  of  his  fellow- 
servant  eng.igeil  in  the  same  general  iriii- 
ploymiMit.  the  master  is  not  liable.  <.\\pper 
v.  l.oiiis7il!e.  A".  <1^  St.  A.  A'.  t'.'.,2i  .liii.  &• 
/i/'X.  R.  Cos.  525.  ro3  /ii/l.  305.  2  j\'.  A".  AV/>. 
749.--DlsriN(;t,'isiii.N'c.  L;dor  t.  Chicago,  j}. 
A  n.  K.  Co.,  52  111.  401,4  .\m.  l<e|).  (>if,; 
Union  I'ac.  K.  Co.  v.  Fort.  17  Wall.  (IT.  S.) 
553;  Chicago  .S:  X.  W.  R.  Co.  t-.  H.iyfield, 
37  Mich.  205;  Hu.st  7'.  Chira-o.  K.  I.  .S:  P. 
R.  Co.,  49  Iowa  76;  Mann  t-.  (Oriental  Print 
Works.  II    R.  I.  152. 

O.  ItiiN^  as  appliiMl  4o  iiiitior  sor- 
vsiiils.— Where  the  person  injured  is  a 
minor,  who  is,  at  the  time  he  receives  the 
injury,  in  the  emjiloy  of  a  railway  cimpany 
for  hire,  and  the  injury  is  caused  by  his  own 
negligence  or  the  negligence  of  a  fellow- 
servant  engaged  in  the  same  general  em- 
ployment, an  action  cannot  be  maintained 
for  tiie  injury  received,  unless  the  company 
was  negligent  in  hiring  the  co-servant  by 
wiiose  negligence  the  injury  was  caused. 
Chicago  &"  G.  A".  A'.  Co.  v.  llai  itoy,  28  fiid. 
28.  Fisl:  V.  Cetitiol  Poc.  R.  Co.,  72  Cal.  38, 
\^  Poc.  Rep.  144.  Giiitloihlv.  Toledo.  W. 
&•  !!'.  R.  Co..  67  ///.  49.S.  A'/itif  V.  Post  on 
i5-  W.  R.  Corp..  ()  Cits/i.  (.Moss.)  112.  /lous- 
ton  ^-^  G.  A'.  A'.  Co.  v.  ^Ti/l,r,  51  7V.r.  270.— 
Ai'l'Kovj.i)  IN  Voiill  7'  Sioux  City  >^'  P.  R. 
Co.,  6f)  Iowa  T,^G.  —/o/iiisoii  v.  Richinond  &* 
A.  R.  Co..  84  I'o.  713.  1;  .V.  A".  R,-p.  707. 

10.  Kiilii  as  a|>|>Ii<'«l  to  voltiiitfors. 
—  If  a  person  undertakes  voluntarily  to  per- 
form service  for  a  corporation,  and  an  agent 
of  the  corporation  assents  to  his  i)erform- 
ing  such  service,  he  stands  in  the  relation 
of  a  servant  of  the  cor|)oration  while  so  en- 
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RaKcd ;  and  the  rule  that  a  master  is  not 
liable  to  his  servant  for  an  injury  occasioned 
by  ilie  negligence  of  a  fellow-servant  in  the 
course  oi  their  coninion  employment  ap- 
plies to  sucli  volunteer.  Jiiustinu  v.  did 
Cohiiiy  A'.  Co.,  2S  y/w.  ij^  /i'/i,'.  A'.  Cas.  473, 
143  J/./vv.  535,  10  X.  E,  Kep.  255.  i^.^y  v. 
Mi.lLuul  K.  Co.,  I  //.  &^  X.  TJi,  ■s/iir.N. 
S.  3>5,  2()  J.. J.  A.i.  171.— Di.sriN»;ui.siii;i)  in 
Wri-lit  V.  London  iV  N.  \V.  K.  Co.,  33  L.  T. 
830.  L.  U.  1  (J.  IJ.  U.  J52.  45  L.  J.  y.  B.  D. 
57U. 

The  plaintill  was  rc(iuested  by  a  brake- 
man  of  the  defendant  company  to  ascend  a 
moving  car  (;f  tiie  defendant  and  set  a  brake, 
wliii  li  he  did,  and  wliile  so  engaged  he  was 
injured  by  other  servants  cart'lcssly  run- 
rung  other  cars  against  the  one  he  was  upon. 
I/ild,  that  lie  could  not  recover  of  the  de- 
fendant the  damages  he  had  sustained. 
F.vi'riiiirl  V.  Tiire  Haute  &*  1.  R.  Co.,  4  Am. 
Sr'  J\ii^.  A".  C"(»,v.  (,i)(),  78  /;/(/.  292,  41  Am. 
AV/.  5f')7.  — Fiii.i,()\vi.\(;  Degg  v.  Midland  R. 
Co..  I  \\.  Si  N.773;  Flower  T'.  Pennsylvania 
K.  Ci,.,  rn)  I'a.  St.  210;  New  Orleans,'].  &  G. 
N    R.  Co.  7/.  Harrison,  48  Miss.  ii2. 

I'l  violation  of  the  rules  of  a  company,  a 
boy  attempted  to  get  on  a  train  which  was 
being  muvcd  by  a  switch  engine,  and  was 
injiiiid  without  tlie  knowledge  of  tiie  train 
employes  that  he  was  on  it.  //r/,f,  th.it  he 
could  not  claim  any  greater  protection  than 
an  iinploye,  and,  regartiing  him  as  in  the 
posiiiiin  of  sucii,  lie  could  not  recover  from 
the  company  for  injuries  received,  even  if 
llie  train  employes  were  negligent  in  not 
knowing  th.it  he  was  on  the  cars.  Chicago 
ij^  .  I.  A'.  Co.  V.  LiDnmcrl,  1 2  ///.  -  ///.  408. — 
Rkvikwim;  Chicago,  H.  i"V'  O.  R.  Co.  v. 
Slumps.  55  III.  367;  Bulger  v.  Albany  R. 
Co.,  42  '^^  V.  459. 

1  I.  Itiilc  ii«»t  tifl'd'ttMl  !>}'  Sunday 
luw.s.— Persons  who  arc  fellow-servants  of 
a  railway  company  do  not,  in  view  of  the 
rule  which  alTccts  the  liability  of  the  com- 
pany to  one  of  them  who  m.iv  be  injured  by 
;i;iother  one,  cease  to  be  such  because  the 
work  on  which  they  were  employed  at  the 
tin)e  of  the  injury  was  being  done  on  the 
Sabbath.  The  fact  that  the  work  was  not 
of  that  character  allowed  by  law  to  be  done 
on  the  Sabbath  does  not  alTect  the  question. 
Houston  ^  T.  C.  A\  Co.  v.  A'/,/ir,  63  7V.r. 
267. 

12.  Art  ion  nf^ninst  lessor  l>3'  ser- 
vant of  h'sscc— An  employe  of  the  lea- 
sees of  a   railroad  cannot  recover  against 


the  lessors  for  an  Injury  resulting  through 
the  negligence  of  a  fellow-servant.  Jivans 
V.  Sahue  &*  E.  T.  R.  Co.,  (7V.r.)  18  S.  If. 
Rep.  493. 

3.  Particular  Applications  of  the  Rule, 

a.  In  General. 

13.  NeRliffenee  while  erectint; 
striictiireM  and  liiiildin|;s>* —Where  a 

master  employs  competent  workmen  and 
provides  suitable  material  for  an  a|)pliance 
— e.  g..  staging— and  intrusts  the  duty  of 
its  crecti<jn  to  the  workmen  as  a  part  of  tlie 
work  which  they  are  engaged  to  perform, 
the  master  is  not  liable  to  one  of  the  work- 
men for  injuries  resulting  to  him  from  tiie 
falling  of  the  structure.  The  ncgligciue  in 
such  case  resolves  itself  into  the  negligence 
of  fellow-servants.  Rowcn  v.  C/nHit^c,  />'. 
6-  A'.  C.  R.  Co.,  95  Mo.  268,  14  ir.st.  AV/. 
744,  8  S.  II'.  Rep.  230.— I)i.sriN(;i;isiii:i)  i.\- 
Carlson  v.  Oregon  S.  L.  &  U.  N.  R.  Co.,  21 
Oreg.  450.-  l\u/icl\.  C/iiii>xo.  .1/.  d-<  .SV.  /". 
R.  Co.,  17  ^liit.  &•  A";//,'.  A'.  C'(/,v.  545,  62  Wis. 
338,  21  A".  //'.  AV/.  269.-  Dl.sii.NCi  Isni.NG 
Hrabbits  v.  Chicago  A:  N.  \V.  R.  Co.,  38  Wis. 
289;  Smith  7'  Chicag:>,  M.  \  St.  P.  R.  Co., 
42  Wis.  520;  Dorsey  7'.  I'hiilips  tS:  C.  Cmistr. 
Co.,  42  Wis.  585;  Wedgwooil  7/.  Chicago  iSt 
N.  W.  R.  Co.,  44  Wis.  44  ;  Stetler  ?■.  Chicago 
&  N.  W.  R.  Co..  46  Wis.  4t)7,  49  Wis.  609; 
Hesse.x  7-.  Chicigo  &  N.  W.  R.  Co.,  45  Wis. 
477  ;  Iliileiian  7'.  (Jrecn  Bay.  W.  &  St.  V.  R. 
Co.,  58  Wis.  319;  Ford  7'.  Fitchljiirg  R.Co., 
no  Mas;5.  240;  lloldcn  7-.  iMtchiniig  R.Co., 
129  Mass.  268;  Hough  7'.  Texas  .Sc  I'.  K.Co.. 
100  U.  S.  213;  lJavis7'.  Central  Vt.  R.  Co.,  55 
Vt.84  ;  Baker  7'.  Allegheny  Valley  R.  Co..  95 
Pa.  St.  211  ;  i:iiis7\  New  York,  I,.  K.  .\;  W. 
R.  Co..  95  N.  y.  546  ;  Kansas  Pac.  R.  Co.  r. 
Little,  19  Kan.  267;  Kain  7'.  Smith,  89  N.  Y. 
376.  Rkvii-.winc.  Whiiwam  7'.  Wi.sdinsin 
&  M.  R.  Co..  58  Wis.  408;  Shull/  v.  Chi- 
cago, M.  iS:  .St.  P.  R.Co.,  40  Wis.  589. 

A  railroad  cor|)or;;tioii  is  not  liable  to  a 
brakeman  on  one  of  its  trains  for  injuries 
sulTered  from  the  negligent  setting  up  and 
use  of  a  derrick  by  workmen  ern|i1o\('d  in 
widening  its  railroad.  IloUUn  v.  J-'//i/i/'iiri[ 
R.  Co.,  2  Ant.  &^  Eiig.  A'.  Cas.  94,  129  Mass, 
268,  37  Am.  AV/.  343.  — Ari'KovKK  in  Flliot 
V.  Ciiicago,  M.  iSe  St.  P.   R.  Co.,  38  Am.  cS: 


*Liabiliry  "f  master  (or  injury  caused  l.v  full 
of  sianinn  nr  scalTolU,  see  note,  39  Am.  &  Eng. 
R.  Cas.  343, 
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Eng.  R.  Cas.  62,  $  Dak.  523,  3  L.  R.  A.  363, 
41  N.  W.  Rep.  758. 

14.  NcKlitfeiieo  \vliile  biiildliiflr  or 
rcpniriiii;  brldt^cs. — A  bridge  liuildcr 
cannot  recover  from  the  company  for  the 
injuries  received  by  a  portion  of  a  bridye 
falling  tlirougli  the  negligence  of  his  fore- 
man and  co-employe.  I'divr  v.  A'cceivf/:, 
4    UughCi    (U.    S.)    192.  —  DlSTINCUISHING 

Hough  V.  Texas  &  P.  R.  Co.,  100  U.  S.  215; 
Flikc  V.  Boston  &  A.  R.  Co..  53  N.  Y.  549. 
—Johnson  v.  St.  Paul  &*  I).  R.  Co.,  43 
Minn.  222,  45  A^.  W.  Rtp.  156. 

Rule  applied  in  the  case  of  the  neglU 
gcnce  of  a  temporary  foreman  of  a  bridge 
gang  actually  assisting  in  the  work.  Texas 
6-  P.  h\  Co.  v.  Koj;ers,  57  /•></.  Kep.  378. 

in.  Nei;li};oii(>o  in  tlio  iimv  of  inn- 
cliin«r)',  t^U'.— An  employer  is  not  liable 
for  injuries  resulting  from  the  improper  use 
of  mechanical  a|)pliances  by  a  fellow-ser- 
vant of  the  plaintifT,  when  such  appliances 
arc  of  the  ordinary  construction,  and  such 
as  are  in  common  use  in  all  similar  estab- 
lishments. Worheide  v.  Missouri  C.  Sf*  F. 
Co.,  32  Mo.  App.  367.— Quoting  VValdhier 
V.  Hannibal  &  St.  J.  R.  Co.,  87  Mo.  46.— 
CoHyer  v.  Pennsylvania  K.  Co.,  49  A'.  J.  L. 
59,  6  Atl.  Rep.  437.  Peschel  v.  Chicago,  M. 
&•  Si.  P.  A\  Co.,  17  Arn.  &*  Eng.  R.  Cas.  545, 
62  Wis.  338,  21  A'.  W.  Rep.  269. 

A  master  is  not  responsible  to  a  servant 
for  the  act  of  a  fellow-servant  in  negli- 
gently selecting  a  defective  instrument,  an 
iron  hook,  to  which  to  attach  a  pulley  to 
raise  a  heavy  weight  in  a  boiler  shop,  that 
being  a  proper  detail  of  the  work  in  which 
the  servants  were  engaged.  Ling  v.  St, 
Paul,  M.  &*  M.  R.  Co.,  50  Minn.  160,  52  N. 
IV.  Rep.  378. 

Defect  in  machinery  or  material  must  be 
brought  to  the  knowledge  of  the  company 
to  make  it  liable  for  the  injury  of  a  servant 
where  the  fellow-servant  has  been  negli- 
gent. Memphis  &*  C.  R,  Co.  v.  Thomas,  51 
Miss.  637. 

If  the  injury  results  to  the  employ^  from 
the  negligence  of  a  co-employ6  engaged  in 
the  same  department  of  the  common  ser- 
vice, who  used  machinery  for  purposes  and 
in  a  manner  not  designed  in  its  construc- 
tion, and  whereby  the  injury  resulted,  but 
which  would  have  been  safe  if  properly 
used  in  wor^  for  which  it  was  designed,  the 
company  »  juld  not  be  liable.  Texas  &*  P. 
R.  Co.  v.  .^cott,  64  Tex.  549. 

A  distinction  is  to  be  noted  between  neg- 


ligence in  furnishing  unfit  or  defective  ma- 
chinery to  the  servant  and  the  careless  or 
improper  manner  in  which  machinery  not 
defective  is  used  by  a  fellow-servant.  In 
the  first  instance  the  negligence  is  that  of 
the  master,  for  which  he  is  responsible,  and 
in  tlic  second  that  of  the  fellow-servant,  for 
which  the  master  would  not  be  liable  to  an- 
other employe.  .SY.  Ltiuis  &*  .S.  J'.  A'.  Co.  v. 
McClain,  So  Tex.  85,  15  S.  If.  Rep.  7S9. 

10.  Nt'g;I«ct  to  rt'port  d«'fVrt.s. — 
A  section  boss  and  a  hand  working  with 
him  arc  fellow-servants,  and  the  company  is 
not  liable  for  an  injury  to  the  section  liand 
through  the  negligence  of  the  boss,  who 
knew  of  a  defect  in  a  hand-car  and  failed  to 
report  it  as  he  should  for  repairs,  liarrin- 
ger  V.  Delaware  &*  II.  Canal  Co.,  19  Hun 
{M.  v.)  216. 

One  who  has  charge  of  a  gang  of  con- 
struction men  is  a  fcllf)w-servam  with  the 
men,  and  cannot  recover  against  the  em- 
ployer for  the  negligence  of  such  men  in 
using  a  hand-car  which  they  knew  to  be  de- 
fective ;  neitlier  could  he  recover  for  the 
negligence  of  one  intrusted  with  the  duty  of 
repotting  defective  cars,  where  the  car  Iiad 
originally  been  sutlicient,  but  had  got  out  of 
repair  without  the  knowledge  of  the  em- 
ployer. Reynolds  v.  Kneeland,  44  A^.  I'.  .S". 
K.  458.  63  ////«  283.  17  A^.  }'.  Supp.  895. 

In  such  case  it  was  error  to  instruct  the 
jury  that  plaintifl  might  recover  if  he  had 
no  knowledge  of  the  defective  condition  of 
the  car,  no  matter  how  negligent  hisfullow- 
servants  may  have  been  in  using  the  car. 
Reynolds  v.  Kneeland,  44  A'.  Y  S.  R.  458,  C  j 
Hun  283,  17  N.  Y.  Supp.  895. 

The  injury  having  occurred  prior  to  the 
passage  of  the  Ala.  act  approved  February 
15.  1885  (Sess.  Acts  1884-85,  p.  115),  chang- 
ing the  rule  as  to  the  liability  of  the  em- 
ployer to  one,  of  his  servants  for  injuries 
resulting  from  the  negligence  of  other  fel- 
low-servants, the  fact  that  a  circumstance 
pointing  to  the  defect  was  discovered,  a  few 
hours  before  the  explosion,  by  other  work- 
men, who  failed  to  report  it,  would  not  ren- 
der the  company  (or  employer)  liable. 
Louisville  (5-  A^.  R.  Co.  v.  allien,  28  Am.  (S- 
Eng.  R.  Cas.  514,  78  Ala.  494. 

17.  Nogfloct  to  lnH|HM*t  and  repair 
niadiiiiory  and  appUanccM.— The  com- 
pany is  not  liable  to  an  employ<'  injured 
through  the  negligence  of  a  fellow-servant 
in  discharging  his  duty  with  respect  to  in- 
spection   and    repair  of   inadiinry,  aj)]:!!- 
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ances,  and  cars.  Mullen  v.  Philadelphia  &> 
S.  M.  Steamship  Co.,  9  Phila.  {Pa.)  16. 
Wonder  v.  lialliinoyc  6-  O.  R.  Co.,  32  j1/d. 
411.  See  also  Alabama  G.  S.  R.  Co.  v. 
Carroll,  53  yiw.  (3^  iiw^'-.  A'.  Caj.  556,  97  ^Ai. 
126,  II  So.  Rep.  S03,  5/.  Louis,  J.  M.  &^  S. 
R.  Co.  V.  Gaines,  46  .^^.t.  555.  Sea7'er  v. 
Boston  tr*  J/,  /v".  tV.,  14  (;;(?y  {Mass)  466. 
Gibson  V.  Northern  C.  R.  Co.,  22  ////«  (iV. 
]'.)  289.  Z^'/Z/t.'  Miami  R.  Co.  v.  /^'//s- 
patriclc,  17  .7/;;.  c"-»  £';/(,'■,  A'.  Cas.  578,  42  0//7't> 
5/.  3 1 8.  Colununts  &^  A'.  R  Co.  v.  Webb,  12 
0/i'/6»  5/.  475.  Daniels  v.  ';/"'v  Arr.  R.  Co., 
6  ^'Ai//  357,  23  Pac.  AV  .  ,  ir.  Dewey  v. 
Detroit,  G.  11.  &*  M.  7\.  Co.,(^j  Mieh.  329,  56 
iV.  r/'.  Rep.  756;  rcversiut;  .>a  ;  hearing  53 
^/w.  i3~«  i^;(i,^  A'.  C'ifj-.  550,  i('  "  \  A.  342, 
52  X  //'.  AV/.  942.  Sn:ith  \  '  .:.r,2Am. 
6-  iT;;^'-.  A'.  (.1?^.  140,  46  J/zl/.  . ;.:  ,  9  A',  n-'. 
AV/.  273.  —  DisjiNGUiSHEU  IN  Dcwey  w. 
Detroit,  G.  11.  ■&  M.  R.  Co..  97  Mich.  329, 
56  N.  W.  Rep.  756.  —  McDonald  v.  Neav 
York  C.  iS-  //.  A'.  A'.  ^'..45  lY.  Y.  S.  R.  711, 
63  Hun  587  ;  affirmed  in  138  N.  Y.  663, 
7)iem.,  53  iV.  ]•'.  S.  R.  '132. 

An  employe  cannot  recover  for  an  injury 
while  attempting  to  couple  one  of  a  train  of 
gravel  cars  loaded  with  stone  to  a  stationary 
car  which  had  a  broken  brake-head,  so  that 
the  brake  could  not  be  set,  and  which  a  fel- 
low-servant whose  duty  it  was  to  see  to  it 
had  neglected  to  set  apart  for  repairs  or  to 
keep  coupled  to  another  car  or  engine,  or  if 
it  was  left  alone  on  a  side  track,  to  trig  or 
chock  a  wheel  to  prevent  its  moving. 
Dodge  V.  Boston  &•  A.  R.  Co.,  155  Mass.  448: 
29  N.  E.  Rep.  1086. 

One  of  the  brakemen  on  the  train  swore 
:hat  the  brakes  were  de(,ective,  and  that  the 
train  therefore  could  not  be  stopped  in 
obedience  to  the  proper  signal,  which  was 
up.  It  appeared,  however,  that  the  defects 
mentioned  by  him  could  have  been  re- 
moved by  tightening  a  bolt  or  shortening  a 
rod,  which  any  one  employed  by  the  de- 
fendants could  iiavedone  in  a  few  minutes; 
and  other  witnesses  swore  that  with  the 
brakes  as  they  were  after  the  accident  the 
train  could  have  been  stopped  ;  that  it  came 
up  at  a  speed  showing  no  intention  to  stop 
at  all,  and  with  the  engine  reversed  ran  a 
quarter  of  a  mile  past  the  station,  and  that 
at  the  next  station,  on  the  same  grade  and 
with  the  same  brakes,  it  was  stopped  with- 
out difficulty.  Held,  that  these  facts  con- 
clusively showed  the  negligence  not  to  have 
been  that  of  the  defendants,  bi :  of  their 


servants  engaged  in  a  common  employment 
with  deceased,  and  for  which,  therefore,  the 
defendants  were  not  responsible.  Plant  v. 
Grand  Trunk  R.  Co.,  27  U.  C  (2-  P.  78.— 
Reviewing  Tunney  v.  Midland  R.  Co.,  L. 
R.  I  C.  P.  291. 

Plaintiff  reported  to  his  superior  that 
certain  chisels  which  he  used  needed  re- 
pairs, and  he  was  told  to  send  them  to  the 
shop.  He  did  so,  but  they  were  returned 
with  the  points  sharpened,  but  no  repairs 
made  to  tiie  heads,  which  were  buttered 
down,  and  which  was  the  real  matter  com- 
plained of.  Plaintiff  again  used  tlicni  in 
tliis  condition,  and  was  injured  by  a  scide 
flying  from  one  of  them  and  hitting  him  in 
the  eye.  Held,  that  the  company  was  not 
liable  for  the  negligence  of  the  man  in  the 
shop  who  failed  to  repair  the  chisel  heads. 
Buchanan  v.  Rome,  W.  &'  O.  R.  Co.,  10  A'. 
Y.  S.  R.  326,  45  Hun  593. 

In  such  case  the  one  to  whom  the  notice 
was  given  that  the  chisels  needed  repairs  did 
not  hold  such  relation  to  the  company  as  to 
make  him  an  alter  ego,  and  therefore  notice 
to  him  was  not  notice  to  the  company  ;  and 
it  could  not  be  held  liable  without  notice  of 
the  defects.  Buchanan  v.  Rome,  IV.  &»  O. 
R.  Co.,  10  A'.    Y.  S.  R.  326,  45  Hun  593. 

In  such  case  plaintiff  could  not  recover, 
on  the  further  ground  that  he  continued  to 
use  the  chisels  with  full  knowledge  of  their 
defects.  Buchanan  v.  Rome,  W.  &•  O.  R. 
Co.,  10  A^.  Y.  S.  R.  326,  45  Hun  593. 

18.  Nt'j'lis'cix'C  while  blasting.— 
One  servant  engaged  in  blasting  rocks  is  a 
fellow-servant  of  another  who  is  engaged  in 
hauling  them,  so  as  to  prevent  a  recovery 
against  the  master  lor  an  injury  received  by 
one  through  the  negligence  of  the  other, 
Bogard  V.  Louisville,  E.  &»  St.  L.  R.  Co., 
100  Ind.  491. 

The  plaintiff,  a  servant  of  a  third  party, 
was  engaged,  under  the  direction  of  a  ser- 
vant of  the  defendant,  in  blasting  rock. 
The  two  men  pursued  a  i-iethod  of  with- 
drawing from  the  rock  an  unexploded 
charge  of  powder,  which  method  proved  to 
be  dangerous.  The  two  men  worked  to- 
gether in  this  operation.  Held,  that  the  de- 
fendant was  not  responsible  to  the  plaintiff 
for  an  injury  suffered  by  him,  upon  the  ground 
that  the  act  was  dangerous,  for  the  employes 
were  fellow-servants.  Corneilson  v.  Eastern 
R.  Co.  50  Minn.  23,  52  A^.  W.  Rep.  224. 

19.  Piling  lumber  too  near  track. 
— A  brakeman  injured  while  getting  on  hiu 
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train  by  coming  in  contact  witli  lumber 
piled  too  near  the  traclc,  cannot  recover 
from  liis  company,  where  the  negligence  in 
piling  the  lumber  was  that  of  a  fellow-ser- 
vant. Gajfiicy  V.  New  \  'ork  iS~»  A'.  E.  K.  Co., 
31  Am.  &'  En^.  R.  Cas.  265,  15  R  I.  456,  4 
N.  Eitg.  Rep.  33,  7  Atl.  Rep.  284. 

20.  Disobeyinj?  rules.  —  Where  the 
company  has  made  all  needed  rules  for  the 
safety  of  its  employes,  it  will  not  be  liable 
to  one  servant  for  an  injury  growing  out  of 
the  violation  of  sucli  rules  by  another  ser- 
vant, unless  it  knew,  or  ought  to  have 
known,  that  the  latter  servant  was  incom- 
petent, ntls'urg.  Ft.  IV.  <S^  C.  R.  Co.  v. 
Poiuers,  74  ///.  341.— Applikd  in  Carr  v. 
North  River  Constr.  Co.,  17  N.  Y.  S.  R.  945. 
—Suiter  v.  Jewett,  5  Am.  &*  Eng.  R.  Cas. 
515,  85  .V.   V.  61,  39  Am.  Rep.  627. 

The  negligence  of  a  foreman  of  a  gang  of 
car  repairers  in  disobeying  a  rule  to  display 
a  signal  to  prevent  cars  from  backing 
against  one  on  a  repair  track  while  a  re- 
pairer is  under  it,  will  not  make  the  com- 
pany liable  for  an  injury  to  the  repairer, 
where  there  is  no  charge  that  the  foreman 
was  incompetent.  Peterson  v.  Chicago  &* 
N.  W.  R.  Co.,  31  Am.  &*  E/ig.  R.  Cas.  292, 
67  .Uu/i.  102,  10  West.  Rep.  870,  34  N,  IV. 
Rep.  260, 

d.  In  the   Management  and  Operation  of 
Engines,  Cars,  and  Trains. 

21.  Neg;Ii{i^ciicciii  the  inanagenient 
of  engines. — If  a  master  uses  reasonable 
care  in  employing  suitable  servants,  in  sup- 
plying and  keeping  in  repair  suitable  struc- 
tures and  engines,  and  in  giving  proper 
directions  and  tak'ng  due  precautions  as  to 
their  use,  he  is  net  responsible  to  one  ser- 
vant for  the  negligence  of  another  in  the 
miinagement  and  use  of  such  structures  and 
engines  in  carrying  on  the  master's  work. 
H olden  V.  E/te/i/>urg  R.  Co.,  2  Am.  &•  Eng, 
R.  Cas.  94,  129  Mass.  268,  37  Am.  Rep.  343. 
— OuoTKU  IN  Buckley  v.  Gould  &  C.  Sil- 
ver Min.  Co.,  8  Savvy.  (U.  S.)  394,  14  Fed. 
Rep.  833. 

The  engineer,  fireman,  brakemen,  and 
shovelers  on  a  gravel  train  engaged  in  load- 
ing, hauling,  and  unloading  gravel  in  repair 
of  the  roadbed  are  fellow-servants  engaged 
in  the  same  common  work,  and  the  em- 
ployer company  is  not  liable,  at  common 
law,  to  one  of  such  shovelers  for  personal 
injuries  received    in    consequence  of   the 


negligence  of  the  engineer  in  putting  the 
handling  of  his  engine  in  the  hands  of  his 
fireman,  who  was  either  careless  or  un- 
skilled in  tlie  management  of  such  machines. 
Parrisli  v.  Pensacola  &*  A.  R.  Co.,  28  Fla. 
251,  9  6V.  Rep.  696. 

Rule  applied  where  the  injured  servant 
was  hurt  by  a  stick  of  wood  thrown  from  a 
passing  engine.  M'/uialan  v.  Mad  River  <5^ 
L.  E.  R.  Co.,  8  O/i/o  St.  249. 

22.  N«?Kl'«<'«>t^ti  rt'sultiii{y  in  ex- 
plu.sioii  of  boii«'r. — Where  a  tircman  is 
killed  by  the  explosion  of  the  boiler,  while 
the  engine  is  standing  on  the  track  ready 
to  start  with  a  train  of  cars,  and  the  en- 
gineer failed  to  come  thirty  minutes  before 
the  time  of  starting,  as  required  by  a  rule  of 
the  company,  it  is  error  to  charge  the  jury 
that  if  the  proof  satisfied  them  that  the  en- 
gineer had  failed  to  coniply  with  the.  rule, 
and  they  were  further  satisfied  that  his  delay 
was  the  proximate  cause  of  the  accident, 
then  plaintiff  would  be  entitled  to  recover. 
Nas/n'iile,  C.  6>»  St.  L.  R.  Co.  v.  Handman, 
IT)  Lea  {Tenn.)  423. — Quoted  in  Louisville 
&  N.  R.  Co.  V.  Lahr,  86  Tenn.  335,  6  S.  W. 
Rep.  663;  Hanna  v.  Chattanooga  &  N.  R. 
Co.,  88  Tenn.  310,  6  L.  R.  A.  727,  12  S.  W. 
Rep.  718. 

Rule  applied  as  between  employes  en- 
gaged in  a  repair  shop,  where  one  was 
killed  by  the  explosion  of  a  boiler  of  a  loco- 
motive. Murphy  v.  Boston  Sr'  A.  R.  Co..  8 
Am.  &^  Eng.  R.  Cas.  510,  88  A^  Y.  146  ;  af- 
firming 24  Hiin  142,  59  Hoiv.  Pr.  197,  8 
Abb.  N.  Cas.  \\. 

23.  Nogligoiioe  in  failing-  to  ex- 
pose licadlight.— Where,  through  the 
fault  of  persons  in  charge  of  a  train,  the 
leadlight  is  not  exposed  in  front  of  the  en- 

ine  in  foggy  weather,  as  expressly  required 
jy  a  rule  of  the  company,  the  company  is 
not  responsible  for  the  negligence  of  such 
persons  resulting  in  injury  to  fellow-ser- 
vants, unless  it  failed  to  exercise  proper 
care  in  their  selectitm,  or  retained  them  in 
its  service  with  knowledge  of  their  incom- 
petency. Pennsylvania  R.  Co.  v.  JVachter, 
15  Am.  <S^  Eng.  7\\  Cas.  187,  60  JA/.  395.— 
Reviewed  in  Criswell  v.  Pittsburgh,  St. 
L.  &  C.  R.  Co.,  30  W.  Va.  798. 

24.  Failure  to  supply  sand-iiox 
with  .sufficient  sand.— A  yard  engineer 
or  "  hostler,"  whose  duty  it  is  to  supply  a 
locomotive  with  fuel,  water,  sand,  and  other 
things  before  it  starts  on  the  road,  and  the 
engineer    who    runs    the    locomotive,    are 
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fellow-servants  with  a  brakeman  on  the 
train  drawn  by  such  engine ;  and  if,  on 
the  run,  an  accident  occurs  by  reason  of 
liic  want  of  sand  in  sufhcient  quantity  in 
the  sand-box  on  tlie  locomotive,  whereby 
tlie  brakeman  is  injured,  the  company  is 
not  liable  therefor,  Louiiville,  A.  0.  &* 
T.  A\  Co.  V.  yv///,  41  A//I.  &^  Eitjr.  K. 
Ciis.  444,  67  Mtss.  255,  7  So.  Rep.  351. — FoL- 
LUWEU  IN  Lagrone  v.  Mobile  &  O.  R.  Co., 
67  I^Hss.  592,  7  So.  Rep.  432. 

25.  Neylit'encc  in  the  operation  of 
curs  and  trains,  generally. — An  engi- 
neer and  fireman  of  a  locomotive  running 
alone  are  fellow-servants,  so  as  to  preclude 
tlie  latter  from  recovering  for  injuric= 
caused  by  the  negligence  of  the  forniei , 
although  the  rules  of  the  company  declare 
that  when  an  engine  is  running  under  such 
circumstances  tl:e  engineer  shall  be  re- 
garded as  a  conductor.  Baltiinoi-c  &^  0.  K. 
Co.  V.  Baugh,  54  Am.  £-»  Eiig.  R.  dxs.  328, 
149  U.  S.  36S,  13  Sup.  Ct.  Rep.  914.— A  P- 
I'ROVED  IN  Dewey  v.  Detroit,  G.  H.  &  M. 
R.  Co.,  97  Mich.  329.  Foi.i,f)AVEi>  in  Pull- 
man Palace  Car  Co.  7/.  Harkins,  55  Fed. 
Rep.  932;  Little  Rock  &  M.  R.  Co.?'.  Mose- 
Icy,  56  Fed.  Rep.  1009;  What  Cheer  Coal 
Co.  V.  Johnson,  56  Fed.  Rep.  810;  New 
York  &  N.  E.  R.  Co.  v.  Hyde,  56  Fed.  Rep. 
188;  Harley  v.  Louisville  &  N.  R.  Co.,  57 
Fed.  Rep.  144. 

The  conductor  of  a  railroad  train  cannot 
recover  for  an  injury  received  through  the 
negligence  and  misconduct  of  the  engineer 
in  running  the  train  wliile  subject  to  his  or- 
ders, unless  he  be  free  from  fault  and  the 
company  be  negligent  in  employing  or  re- 
taining the  engineer  in  its  service.  St. 
Louis,  I.  M.  Sr*  S.  R.  Co.  v.  Morgart,  45 
Ark.  318. 

One  injured  by  the  negligence  of  a  fel- 
low-servant in  the  operation  and  manage- 
ment of  cars  in  a  yard  cannot  recover  of 
the  company.  Beselv.  Ne-M  "  'ork  C.  &*  H.  R. 
R.  Co.,  70  N.  Y.  171  ;  rc^'ersiiig  9  Him  457. 
Casey  v.  Louisville.  &*  N.  R.  Co.,  S4  Ky.  79. 

Where  cars  in  a  yard  arc  put  in  motion  by 
some  unknown  person  and  injure  an  em- 
ploy6,  the  fact  that  their  brakes  were  out  of 
order  will  not  make  the  company  liable, 
wiiere  the  injury  results,  not  from  such  de- 
fects, but  from  a  failure  of  other  employes 
to  set  the  brakes.  Harvey  v.  Ne^u  York  C. 
6r-  H.  R.  R.  Co.,  32  N.  Y.  S.  R.  817,  10  N.  Y. 
Supp.  645,  57  Httn  589,  vient. 

The  widow  of  one  who,  at  the  time  of 


receiving  the  injuries  which  resulted  in  his 
deatli,  was  a  brakeman  on  a  railway  train 
cannot  recover  from  the  company  damages 
on  account  of  the  death  of  her  husband 
when  the  death  resulted  from  the  negli- 
gence of  the  engineer  in  operating  the  train, 
unless  there  was  a  want  of  due  care  on  the 
part  of  the  company  in  employing  the  en« 
gineer.  Texas  &^  A'.  O.  R.  Co.  v.  Berry,  31 
Am.  &^  Kfig.  R.  Cas.  147,  67  Tex.  238,  5  S. 
W.  Rep.  817. 

Rule  of  fellow-service  applied  where  a 
brakeman  was  injureri  tlirougli  the  negli- 
gence of  a  train  dispatcher  and  a  conduc- 
tor. Slater  v./eicett,  5  Am.  &•  Eng.  R.  Cas. 
515,  85  A'.    I'.  61,  39  Avi.  Rep.  627. 

Rule  applied  where  the  servant  is  injured 
by  the  negligence  o{  fellow-servants  in 
operating  and  managing  a  train.  Parker  v, 
Hanuibal  (S^  Si.  J.  R.  Co.,  50  Am.  &^  Eng. 
R.  Cas.  521,  109  J}/o.  362,  19  S.  IV.  Rep. 
1 1 19.  Coioi  V.  Syracuse  &^  U.  R.  Co.,  5  N. 
Y.  492  ;  ajjlrmiiig  6  Bard.  23 1 .  Boi^t  v. 
A'iw  York  C.  R.  Co.,  iS  A^  Y.  432.  Benn- 
sylvania  R.  Co.  v.  IVackter,  1 5  Am.  &<>  Eitg. 
R.  Cas.  187,  60  M<1.  395.  St.  Louis,  A.  &•  T. 
R.  Co.  V.  IVelc/i,  38  Am.  &^E>ig.  R.  Cas.  81, 
72  Tex.  298,  2  L.  R.  A.  S39,  10  S.  IV.  Rep. 
529.  Sullivan  v.  Toledo,  IV.  Gr'  W.  R.  Co., 
58  Iiid.  26.  Foster  v.  Minnesota  C.  R.  Co.,  14 
Minn.  360  {Gil.  277).  Praiker  v.  Richmond 
&-  D.  R.  Co.,  80  Ga.  427,  9  S.  E.  Rep.  530. 
Hayes  v.  Western  R.  Corp.,  3  Cush.  (Jl/ass.) 
270.  Skerman  v.  Rochester  &-•  S.  R.  Co.,  17 
Af.  Y.  1 53  ;  affirming  1 5  Barb.  574.  Becker 
V.  Baltimore  &*  O.  R.  Co.,  57  Fed.  Rep.  188. 
Harvey  v.  New  York  C.  &■-  H.  R.  R.  Co.,  32 
N.  Y.  S.  R.  817,  57  Hun  589,  mem.,  10  N. 
Y.Supp.  645.  Campbell  w  Pennsylvania  R. 
Co.,  24  Am.  (S>»  Eng.  R.  Cas.  427,  2  Atl.  Rep. 
489.  Louisville  &>  N.  R.  Co.  v.  Martin,  87 
Tenn.  39S,  3  L.  R.  A.  282,  10  S.  IV.  Rep.  772. 
Eiiiald  V.  Chicago  &•  A'.  W.  R.  Co.,  33  Am. 
&^  Eng.  R.  Cas.  326,  70  Wis.  420,  36  A'.  W. 
Rep.  12.  Collins  v.  St.  Paul  &*  S.  C.  R.  Co., 
8  Am.  &>  Eng.  R.  Cas.  150,  30  Minn.  31. 

Rule  applied  in  the  operation  of  trains 
over  the  same  section.  Relyea  v.  Kansas 
City,  Ft.  S,  e-  G.  R.  Co.,  53  Am.  &^  Eng.  R, 
Cas.  578,  112  Mo.  86,  20  S.  W.  Rep.  480. 

Rule  applied  in  the  operation  of  a  wreck- 
ing train.  Bcilfus  v.  Ne^v  York,  L.  E.  &* 
W.  R.  Co.,  29  Hun  (A'.   F.)  556. 

Rule  applied  in  the  case  of  injury  caused 
by  the  dumping  of  a  car  in  the  usual  man- 
ner. Lyon  V.  Cumberland  Valley  R.  Co.,  23 
Pa.  St.  384. 
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2G.  While  injured  servant  is  ridlug 
to  or  li'oiu  work. — Where  an  employe 
travels  back  and  forth  from  his  home  to  the 
l)hice  where  his  services  are  rendered  upon 
the  cars  of  tiie  company,  and  his  transporta- 
tion, free  of  charge,  constitutes  part  of  the 
contract  of  service,  wliile  so  traveling  he  is 
an  employe,  not  a  passenger,  and  for  an  in- 
jury to  him  tlirough  tiie  negligence  of  a  co- 
employe  the  company  is  not  liable.  Vtck 
V.  Xe7u  York  C.  &*  H.  K.  R.  Co.,  17  Am.  <S- 
Eng.  R.  Cas.  609,  95  N.  V.  267.— Ainn.viXG 
Seaver?'.  IJostonA  M.  R.  Co.,  14  Gray  (Mass.) 
466;  Tunney  v.  Midland  R.  Co.,  L.  R.  i  C.  P. 
291.  Distinguishing  Ross  v.  New  York 
C.  &  li.  R.  R.  Co.,  74  N.  Y.  617.  5  Hun  4SS  ; 
Russell  7>.  Hudson  River  R.  Co.,  17  N.  Y. 
134.  Following  Gillsliannon  7'.  Stony 
Brook  R.  Corp.,  10  Cush.  (Mass.)  228. 
Overruling  (3'Donnell  v.  Allegheny  Val- 
ley R.  Co.,  59  Pa.  St.  239.— Reviewku  in 
Ewald  V.  Chicago  &  N.  \V.  R.  Co.,  33  Am. 
&  Eng.  R.  Cas.  326,  70  Wis.  420,  36  N. 
W,  Rep.  12. — Ritsst//  V.  Hudson  River  R. 
Co.,  17  N.  Y.  134;  eversi)ig  5  Dttcr  39. 
Seaver  v.  Boston  &*  M.  R.  Co.,  14  Gray 
(.Uiiss.)  466. 

An  employe  employed  by  the  month  to 
watch  the  ties  along  the  road,  to  prevent 
their  destruction,  went  in  obedience  to  o  - 
ders  to  procure  a  deed  in  favor  of  the  coui- 
pany,  and  voluntarily  gqt  on  its  train,  and 
after  perforn.ing  the  duty  was  voluntarily 
returning  on  its  train,  when  the  train  was 
thrown  from  the  track  and  the  employe  in- 
jured, //e/d,  that  there  was  no  error  in  a 
charge  which  instructed  the  jury  that  under 
such  circumstances,  no  other  facts  being 
shown,  the  company  was  not  liable  in  dam- 
ages. D,i//as  V.  Gtt//,  C.  &^  S.  F.  R.  Co.,  21 
Am.  &*  Eng.  R.  Cas.  575,  6i  Tex.  196.— Ap- 
I'LiEi)  IN  St.  Louis,  A.  &T.  R.  Co.  7'.  Welch, 
38  Am.  &  Eng.  R.  Cas.  81,  72  Tex.  298,  2  L. 
R.  A.  839,  10  S.  W.  Rep.  529.  Followed 
i.v  Texas  &  P.  R.  Co.  v.  Rogers,  57  Fed. 
Rep.  378;  Houston  &  T.  C.  R.  Co.  v.  Rider, 
62  Te.x.  267. 

Rule  applied  where  an  employe  was  killed 
while  riding  upon  a  train  through  the  neg- 
ligence of  the  engineer.  Kutnler  v.  /unction 
R.  Co.,  33  O/ii'o  St.  150. 

27.  While  injured  servant  was 
ooupli'iff  or  uncoupling^  cars.*  —  A 
person  employed  as  conductor  and  brake- 

*  Fellow-servants.  Injuries  to  servants  in 
coupling  cars,  see  note,  31  Am.  &  Eng.  R.  Cas. 
167. 

5  D.  R.  D.— 42. 


man  who  is  injured  while  coupling  cars, 
owing  to  the  alleged  negligence  of  the  en- 
gineer in  nioving  the  cars  without  a  signal 
from  the  conductor,  cannot  recover  for  the 
injury  irom  the  company.  Lo/ig  v.  Co)  oiiaiio 
R.  Co.,  96  Cal.  269,  31  Pac.  Rep.  170. 

In  the  operation  of  coupling  trains  the 
relation  between  engineer  and  brakeman  is 
that  of  fellow-servants,  and  subject  to  the 
rule  tliat  the  master  is  not  liable  for  injury 
occasioned  to  one  servant  by  the  fault  of 
another  servant,  ll'al/is  v.  morgan's  L.  &• 
T.  R.  6-*  S.  Co.,  38  La.  Ann.  156. 

Where  a  brakeman  uncoupling  a  car  is 
injured  in  consequence  of  the  sudden  start- 
ing of  a  train,  upon  a  signal  improperly 
given  by  a  fellow-servant,  ''-e  negligence  of 
sucli  fellow-servant  is  (  ned  to  be  the 
pro.Kimate  cause,  rather  ti.an  defects  in  the 
couplings,  which  were  ditlicult  of  operation. 
Chicago  Ss^  A.  R.  Co.  v.  Rush.  84  ///.  570. 

Wliere  a  brakeman  sues  for  an  injury 
while  uncoupling  cars,  and  charges  the 
company  with  negligence  in  using  a  defec- 
tive draw-bar,  the  company  cannot  be  held 
liable  where  there  is  no  evidence  to  show 
where  or  by  whom  the  coupling  was  made, 
but  it  does  appear  that  both  the  coupling 
and  the  uncoupling  were  done  by  direction 
of  a  fellow-servant.  Whitwavi  v.  Wiscon- 
sin &^ M.  R.  Co. ,\2  Am.&' Eng.  R.  Cas.  2 1 4, 
58  Wis.  408,  17  .^V.  W.  Rep.  124.— Applied 
IN  Kelly  V.  Abbot.  21  Am.  &  Eng.  R.  Cas. 
633,  63  Wis.  307. 

28.  Xegliy:cncc  in  inakiu;;  up 
trains. — A  brakeman  cannot  recover  from 
his  company  for  an  injury  received  through 
the  negligence  of  ordinary  employes  in  mak- 
ing up  a  train  with  uneven  car  platforms, 
under  directions  from  the  station  master. 
Hoiigkins  v.  Eastern  R.  Co.,  119  Mass.  419,  9 
Am.  Ry.  Rep.  i-j\. 

20.  Nejjflijfcnce  iu  loading  cars.*— 
One  employed  in  a  railroad  coal-house, 
and  injured  by  the  negligence  of  a  co-em- 
ploye while  loading  coal  upon  a  car,  cannot 
recover  of  the  company,  because  the  injury 
in  such  case  is  not  in  any  manner  connected 
with  "the  use  and  operation  of  the  rail- 
road." Lucev.  Chicago,  St.  P.,  M.  &•  O.  R. 
Co.,  6-j  loiva  75,  24  N.  W.  Rep.  600.— Fol- 
lowing Malone  v.  Burlington,  C.  R.  &  N, 
R.  Co.,  61  Iowa  326,  65  Iowa  417;  Foley  ?>. 
Chicago,  R.  I.  &  P.  R.  Co.,  64  Iowa  644. 

*  Injury  through  negliijfence  of  fellow-servant 
in  1o;i(iing  r.iils  upon  a  flat  car,  see  41  Am.  & 
Enu.  R.  Cas.  413,  abstr. 
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The  question  of  the  application  of  the 
fellow-service  rule  -is  not  affected  by  the 
fact  that  the  car  was  loaded  by  the  owner 
of  the  freight  thereon.  Byrnes  v.  New  York, 
L.  E.  &*  W.  A'.  Co.,  113  N.  Y.  251.  21  N.  E. 
Rep.  50.  22  N.  Y.  S.  R.  936,  \  L.  R.  A.  \t^\  \ 
reversing  14  N.  Y.  S.  R.  554. 

A  brakcman  on  a  construction  train  can- 
not recover  from  his  employers  for  injuries 
received  through  the  negligence  of  other 
employes  in  loading  a  car  with  stones  so 
that  one  of  them  rolls  under  him  while 
standing  on  the  car,  and  throws  him  to 
the  ground,  causing  the  injury  sued  for. 
Sweeney  v.  Paige,  46  A'^.  Y.  S.  R.  163,  64 
Hun  172,  1 8  N.  Y.  Supp.  890. 

Plaintiff,  a  brakeman  upon  a  logging 
train,  was  injured  by  the  falling  of  a  log 
from  the  centre  carof  the  train,  which  threw 
the  car  from  the  track.  He  testified  that 
the  falling  of  the  log  was  the  cause  of  the 
accident,  and  that  he  did  not  know  whether 
the  log  was  released  because  one  of  tlie 
stakes  loosed  or  not.  Held,  that  if  such  was 
the  case,  and  if  the  stake  came  out  because 
carelessly  put  in,  that  carelessness  was  di- 
rectly chargeable  to  plaintiff,  who  placed 
most  of  the  logs,  or  to  one  of  his  fellow- 
trainmen;  and  that  if  the  log  was  thrown 
off  by  the  jolting  of  the  car  over  the  rough 
road,  as  claimed,  the  jolting  was,  under  the 
testimony,  aggravated  by  the  high  rate  of 
speed  of  the  train,  contrary  to  the  rules  of 
the  defendant,  of  which  plaintiff  had  notice, 
which  negligence  was  that  of  plaintiff's 
fellow-servants,  and  chargeable  to  him,  and 
that  a  verdict  was  properly  directed  for  the 
defendant.  Conger  v.  Flint  &*  P.  M.  R.  Co., 
86  iMich.  76,  48  W  W.  Rep.  695.  Ford  v. 
Lake  Shore  &*  M.  S.  R.  Co.,  41  Am.  &•  Eng. 
R.Cas.  369,  117  A^.  Y.  638,  22  A^.  E.  Rep. 
'  946,  27  iV.  I'.  5.  R.  246;  reversing  17  Al  Y. 
S.  R.  393,  2  A^.  Y.  Supp.  I.  —  Applying 
Byrnes  v.  New  York,  L.  E.  «S  W.  R.  Co.,  113 
N.  Y.  251.  Distinguishing  Bushby  I/.  New 
York,  L.  E.  &  W.  R.  Co.,  107  N.  Y.  374.— 
Distinguished  in  Dougherty  j/.  Rome,  W. 
&  O.  R.  Co.,  45  N.  Y.  S.  R.  154.  Reviewed 
IN  Dewey  v.  Detroit,  G.  H.  &  M.  R.  Co.,  97 
Mich.  329. 

30.  Negligence  in  starting  train.— 
A  brakeman  who  is  injured  while  under  a 
car  for  the  purpose  of  mending  a  brake- 
chain,  by  the  negligence  of  his  conductor  in 
causing  the  train  to  start,  cannot  recover 
from  the  company.    Pease  v.  Chicago  &>  N. 

W.  R.  Co.,  17  Am.  &»  Eng.  R.  Cas.  527,  61 


IVis.  163,  20  N.  W.  Rep.  908.  And  see  also 
Heine  v.  Chicago  &>  N.  W.  R.  Co.,  58  Wis. 
525,  17  A'^.  W.  Rep.  420. 

The  conductor  of  a  train  directed  plain- 
tiff to  open  a  swiich  and  to  cut  oft"  a  car 
from  the  train  and  run  it  on  a  siding.  In  a 
moment  hediivCted  the  engineer  to  make  a 
slight  movement  forward,  so  as  "  to  ease  up 
on  the  pin,"  but  the  forward  motion  injured 
plaintiff.  Held,  that  the  conductor  had  a 
right  to  presume  that  plaintiff  was  in  a 
proper  place  to  make  the  uncoupling,  and 
he  was  therefore  not  negligent  in  giving 
such  order  to  the  engineer.  Hudson  \. 
Charleston,  C.  &>  C.  R.  Co.,  55  Fed.  Rep. 
248. 

31. starting  '  -ain  suddenly.— 

Where  a  brakeman  joupling  a  car  was 
thrown  therefrom  and  injured,  in  conse- 
quence of  the  sudden  starting  of  the  train 
at  a  signal  improperly  and  negligently  given 
by  a  fellow-servant,  Dooley,  and  the  plain- 
tiff himself  had  testified — "About  tlie  time 
I  had  it  [the  pin]  up  Dooley  gave  the  order 
to  go  ahead,"  such  negligence  on  the  part 
of  Dooley  is  the  proximate  cause  of  the  in- 
jury, and  not  the  condition  of  the  coupling, 
which  was  new  and  tight  and  hard  to  get 
out.  Chicago-  &^  A.  R.  Co.  v.  Rush,  84  ///. 
570. 

32.  while  injured  servant  was 

boarding. — An  employe  on  a  gravel  train 
cannot  recover  from  the  company  for  inju- 
ries received  through  the  negligence  of  a 
brakeman  in  failing  to  set  the  brakes,  by 
reason  of  which  the  train  started  sooner 
than  it  otherwise  would,  and  injured  him 
while  he  was  attempting  to  get  on  it. 
Henry  v.  Stat  en  Island  R.  Co.,  2  Am.  &> 
Eng.  R.  Cas.  60,  81  N.  Y.  373.— Approved 
IN  Elliot  V.  Chicago,  M.  &  St.  P.  R.  Co., 
38  Am.  &  Eng.  R.  Cas.  62,  5  Dak.  523,  3  L. 
R.  A.  363,  41  N.  W.  Rep.  758. 

33.  Running  at  too  high  a  rate  of 
speed.— A  railroad  company  is  not  liable 
for  an  injury  to  a  fireman  caused  by  the 
negligence  of  a  conductor  in  running  too 
rapidly  over  a  short  piece  of  road  that  was 
seldom  used.  Stetter  v.  Chicago  &•  A''.  IV. 
R.  Co.,  46  Wis.  497,  21  Am.  Ry.  Rep.  402. 

A  track  repairer  on  an  elevated  railway  is 
a  fellow-servant  with  an  engineer  thereon, 
and  the  former  cannot  recover  from  the 
company  for  injuries  received  through  the 
negligence  of  the  latter  in  running  at  too 
high  a  rate  of  speed.  Van  Wickle  v.  Man- 
hattan R.  Co.,  23  Blatchf.  {U.  S.)  422,   32 
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Fed.  Rep.  278.— APPLIED  IN  Ell  v.  North- 
ern Pac.  R.  Co.,  I  N.  Dak.  336. 

34:.  Negligence  resulting  in  a  col- 
lision.—An  engineer  and  fireman  are  fel- 
low-servants, and  the  company  is  not  liable 
for  an  injury  to  the  fireman  through  the 
<;ross  negligence  of  the  engineer  in  failing 
to  obey  orders,  resulting  in  a  collision. 
Bull  V.  Mobile  Gf  M.  R.  Co.,  67  Ala.  206.— 
rcjLLOWiNG  Mobile  &  M.  R.  Co.  v.  Smith, 
59  Ala.  245. 

Where  a  freight-train  conductor  is  killed 
by  a  rear-end  collision,  and  the  negligence 
of  his  fellow-servants  operating  the  second 
train  was  the  proximate  cause  of  the  acci- 
dent, and  not  the  failure  of  the  company  to 
furnish  a  proper  caboose,  there  can  be  no  re- 
covery. The  complaint  in  this  case,  alleg- 
ing negligence  on  the  part  of  the  company 
in  failing  to  furnish  a  proper  caboose,  is  de- 
murrable upon  this  ground.  Luts  v.  At- 
lantic ^  P.  R.  Co..  (r.  Alex.)  53  Am.  &* 
Eitg^.  R.  Cas.  478,  30  Pac.  Rep.  912. 

A  conductor  signaled  an  engineer  to  go 
forward  so  as  to  avoid  colliding  with  a  train 
approaching  from  behind  on  the  same  track, 
but  the  engineer  discovered  a  train  just 
ahead  crossing  the  track.  Instead  of  going 
ahead  he  backed  and  collided  with  the  train 
in  the  rear,  which  drove  his  engine  against 
the  train  in  front  and  killed  the  conductor. 
Held,  that  tlie  act  of  the,  engineer  did  not 
constitute  wilful  negligence,  and  did  not  ren- 
der the  company  liable  for  the  death  of  the 
conductor.  Chesapeake  &•  O.  R.  Co.  v.  MC' 
Michael,  {Ky:)  15  5.  \V.  Rep.  878. 

A.,  an  engineer,  was  in  charge  of  a  train 
proceeding  southward.  Several  trains  being 
not  on  time,  the  train  dispatcher  at  a  point 
to  the  north  ordered  train  No.  6,  south- 
ward bound,  to  "get  orders  at  Grand  Junc- 
tion." On  arriving  at  Grand  Junction  the 
engineer  of  No.  6  found  no  orders  awaiting 
him  and  so  proceeded  to  the  south.  While 
so  doing  he  collided  with  the  train  upon 
which  A.  was  engineer,  and  A.  was  in  conse- 
quence killed.  Suit  being  brought  by  A.'s 
widow  to  recover  damages  for  her  husband's 
death — held,  that  the  same  had  been  occa- 
sioned by  the  negligence  of  a  fellow-servant 
of  the  deceased,  and  that  therefore  plaintiff 
was  not  entitled  to  recover.  Chicago,  St.  L. 
6-  A^.  O.  R.  Co.  V.  Doyle,  8  Am.  &*  Eng.  R. 
Cas.  171,  60  Miss.  977.— Followed  in  Mc- 
Master  v.  Illinois  C.  R.  Co.,  41  Am.  &  Eng. 
R.  Cas.  486,  65  Miss.  264,  7  Am.  St.  Rep. 
653,  4  So.  Rep.  59. 


In  an  action  for  killing  a  fireman  by  a 
collision  of  trains,  the  evidence  showed 
that  the  regulations  of  the  company  pre- 
scribed that  when  trains  were  behind  time 
they  should  be  moved  according  to  special 
telegraphic  instructions  from  the  train  dis- 
patcher to  local  operators,  and  by  them 
transmitted  to  the  conductor  and  engineer. 
An  order  was  sent  directing  where  the  col- 
liding train  should  meet  the  one  on  which 
the  fireman  was,  and  the  operator  communi- 
cated it  to  the  conductor,  but  not  to  the 
engineer;  but  the  conductor,  without  au- 
thority, receipted  for  it  in  the  name  of  both, 
and  the  dispatcher  was  advised  that  it  had 
been  properly  delivered.  The  conductor 
failed  to  deliver  the  message  to  the  engi- 
neer, who  ran  the  train  past  the  station, 
causing  the  collision.  Held,  that  the  negli- 
gence causing  tiie  death  was  of  the  fellow- 
servants  of  the  fireman,  and  that  the  com- 
pany was  not  liable.  Slater  v.  Jewel t,  5  Am. 
&*E»g.  R.  Cas.  515,  85  lY.  y.  61,  39  y/w.  Rep. 
627.— DiSTiNuuiSHKD  IN  Miller  t".  Southern 
Pac.  Co.,  20  Oreg.  285.  Quoted  in  Lewis 
V.  Seifert,  116  Pa.  St.  628,  9  Cent.  Rep.  755, 
II  Atl.  Rep.  514,  20  W.  N.  C.  145. 

Rule  of  fellow-service  applied  in  the 
operation  oi  a  train  resulting  in  a  collision. 
Howard  V.  Denver  &*  R.  G.  R.  Co. ,  24  -•/;«. 
&>  Eng.  R.  Cas.  448,  26  Fed.  Rep.  837. 
Ragsdale  v.  Northern  Pac.  R.  Co.,  42  Fed. 
Rep.  383.  Baltimore  6^  O.  R.  Co.  v.  An- 
drerc's,  53  Am.  &•  Eng.  R.  Cas.  523,  50  Fed. 
Rep.  728.  I  C.  C.  A.  636.  Illinois  C.  R.  Co. 
V.  Hosier,  45  ///.  App.  205.  International 
&>  G.  N.  R.  Co.  V.  Ryan,  82  Tex.  565,  18  S. 
IV.  Rep.  219.  Norfolk  &*  IF.  R.  Co.  v. 
Donnelly,  53  Am.  &•  Eng.  R.  Cas.  571,  88 
Va.  853,  14  S.  E.  Rep.  692.  Tiinney  v.  Mid- 
land R.  Co.,  L.  R.  I  C.  P.2g\,  12 /ur.  N.  S. 
691. 

35.    collision    of    train    and 

wrec'cing  train.— A  person  in  the  em- 
ploy of  a  railway  as  a  head  blacksmith 
was,  with  a  number  of  other  employes,  di- 
rected to  proceed  on  a  wrecking  train  to  a 
place  where  a  train  had  been  wrecked,  for 
the  purpose  of  assisting  in  removing  the 
rubbish  and  obstructions.  The  train  carry- 
ing them  was  under  the  charge  of  the  engi- 
neer, who  acted  also  as  conductor,  and  by 
his  neglect  to  obey  instructions  the  train 
collided  with  another,  resulting  in  the 
death  of  the  blacksmith.  Held,  that  the 
blacksmith  and  all  the  other  employes  on 
the  train,  including  the  engineer  and  fire- 
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man,  were  fellow-servants  of  a  common 
master,  engaj^ed  in  the  same  line  of  em- 
ployment, within  the  rule  excluding  a 
recovery  for  the  negligence  of  a  fellow- 
servant,  yl/iend  v.  Terre  Haute  &•  I.  li. 
Co.,  ly  Am.  &-  Kug.  R.  Cas.  614,  ill  ///. 
202.  —  Qloi'KI)  in  Hohb'jld  v.  Chicago 
Sugar  Refining  Co.,  44  111.  App.  418. 

(J<».  oolli.sion  of  train  and  de- 

tac'lied  part  of  same.— One  of  defend- 
ant's trains  piirted  and  the  forward  portion, 
on  which  were  the  engineer,  fireman,  and 
head  brakeman,  ran  ahead  of  the  rear  por- 
tion, on  which  were  the  conductor  and  two 
other  brakemen.  When  the  forward  por- 
tion was  considerably  in  advance,  the  head 
brakenian  discovered  what  had  occurred 
and  at  once  signaled  the  engine  to  back, 
while  the  rear  portion  continued  to  move 
on  of  its  own  momentum,  and  a  collision 
occurred  in  which  the  conductor  was  killed. 
The  conductor  and  two  brakemen  were  all 
in  the  baggage  car  and  did  not  know  that 
the  train  had  parted.  Held;  (i)  that  it  was 
negligence  on  the  part  of  the  head  brake- 
man  to  back  the  engine  and  cars  attached, 
and  as  the  brakeman  and  conductor  are 
fellow-servants,  the  company  is  not  liable 
for  the  negligence  of  the  former  resulting 
in  an  injury  to  the  latter ;  (2)  that  there  was 
negligence  in  not  having  the  brakemen  of 
the  rear  portion  at  their  posts  of  duty  so 
that  they  might  have  discovered  that  the 
train  had  parted ;  and  in  either  event  the 
company  was  not  liable.  Brown  v.  Central 
Pac.  R.  Co.,  72  Cal.  523,  14  Pac.  Rep.  138; 
rc7>crsitig  on  rehearing  12  Pac.  Rep.  512. 

37.  collision  of  hand-car  with 

train  or  another  liand-car.— A  section 
hand  while  on  a  hand-car  was  run  into  by  a 
train  in  charge  of  an  engineer.  Held,  that 
they  were  fellow-servants,  and  the  section 
hand  could  not  recover.  Easton  v.  Houston 
&-  T.  C.  R.  Co.,  32  Fed.  Rep.  893.— FOLLOW- 
ING Randall  v.  Baltimore  &  O.  R.  Co.,  109 
U.  S.  478,  3  Sup.  Ct.  Rep.  322.  Not  fol- 
lowing Chicago,  M.  &  St.  P.  R.  Co.  v. 
Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  184; 
Northern  Pac.  R.  Co.  v.  Herbert,  116  U.  S. 
648, 6  Sup.  Ct.  Rep.  590.— Quoted  in  Elliot 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  38  Am.  & 
Eng.  R.  Cas.  62,  5  Dak.  523,  3  L.  R.  A.  363, 
41  N.  W.  Rep.  758. 

Hands  working  on  a  railroad  were  told 
by  the  foreman  to  go  to  their  working  place 
on  a  hand-car,  that  there  was  time  enough 
before  an  expected  train   could  overtake 


them  ;  the  foreman's  watch  was  slower  than 
the  conductor's;  the  train  struck  the  hand- 
car and  killed  one  of  the  hands.  Held,  that 
the  company  was  not  liable  for  his  death. 
IVeger  v.  Pennsylvania  R.  Co.,  55  Pa.  St. 
460.  See  also  S/ierrin  v.  St.  Joseph  &-  St. 
L.  R.  Co.,  103  Mo.  378,  15  S.  IV.  Rep.  442. 
Bcsel  v.  New  York  C.  &^  H.  R.  R.  Co..  70 
A'.  Y.  171  ;  reversing  <^  Hnn  457.  Casey  v. 
Louisville  &^  N.  R.  Co.,  84  Ky.  79. 

38.  Neglijfonce  resulting-  in  derail- 
ment.—An  engineer  ran  his  engine  at  a 
high  rate  of  speed,  and  it  left  thetrack  where 
it  was  defective,  and  injured  a  switchman, 
who  was  at  the  time  riding  on  the  engine 
under  orders.  Held,  that  the  engineer  and 
switchman  were  fellow-servants,  and  the 
company  was  not  liable  if  the  jury  should 
find  that  the  injury  was  caused  by  the  neg- 
ligence of  the  engineer,  but  otherwise  if  they 
should  find  that  the  accident  was  caused 
by  the  defect  in  the  track.  Smith  v.  Mem- 
phis (J-  L.  R.  R.  Co.,  18  Ped.  Rep.  304.— 
Followed  in  Northern  Pac.  R.  Co.  v. 
Nickels,  53  Am.  &  Eng.  R.  Cas.  388,  50  Fed. 
Rep.  718,  4  U.  S.  App.  369,  I  C.  C.  A.  625. 

Applications  of  the  doctrine  of  fellow- 
service  where  the  servant  is  injured  by  the 
derailment  of  a  train.  Waller  v.  Southeast- 
ern R.  Co.,  9  Jur.  N.  S.  501,  32  L.  J.  Ex, 
205,  II  W.  R.  731.  S  L.  T.  325.  2  H.  &^  C. 
102.  Howland  v.  Mikuaukee,  L.  S.  &^  IV. 
A\  Co.,  5  Am.  &^  Eng.  R.  Cas.  578,  54  ll^is. 
226,  II  A^.  W.  Rep.  529. 

3{).  Nesiijfcnce  in  baeking-  eng:inc 
or  cars.— A  yard  clerk  whose  business  it  is 
to  make  a  record  of  the  seals  of  cars  coming 
in  or  going  out  is  a  fellow-servant  with  a 
train  engineer  and  the  hands  operating 
a  train,  and  cannot  recover  damages  for 
an  injury  received  by  the  negligence  of  the 
latter  in  backing  the  train  on  him  while  en- 
gaged in  his  duties.  A'e^v  York  (S>*  N.  E. 
R.  Co.  V.  Hyde,  56  Fed.  Rep.  188.— DISTIN- 
GUISHING Chicago,  M.  &  St.  P.  R.  Co.  v. 
Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rei>.  184. 
Following  Baltimore  &  O.  R.  Co.  v. 
Baugh,  149  U.  S.  36S,  13  Sup.  Ct.  Rep.  914. 
Quoting  Randall  v.  Baltimore  &  O.  R.  Co., 
109  U.  S.  478,  3  Sup.  Ct.  Rep.  322  ;  Brodeur 
7/.  Valley  Falls  Co.,  16  R.  I.  448,  17  Atl.  Rep. 
54.  Reviewing  Northern  Pac.  R.  Co.  v. 
Herbert.  116  U.  S.  642,  6  Sup.  Ct.  Rep.  590. 
A  track  repairer  cannot  recover  for  in- 
juries received  through  the  carelessness  of 
an  engineer  in  backing  a  train  against  him 
without  warning,  where  the  company  is  not 
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chargeable  with  negligence  in  the  employ- 
ment of  the  engineer.  Rollback  v.  Pacific 
v.  Co.,  43  Mo.  187. — Approving  Priestley  i/. 
Fowler,  3  M.  &  W.  i ;  Murray  v.  South  Car- 
olina R.  Co.,  I  McMull.  (So.  Car.)  385  ;  Far- 
well  V.  Boston  &  VV.  R.  Corp.,  4  Mete. 
(Mass.)  49.  Distinguishing  Schultz  v. 
i'acific  R.  Co.,  36  Mo.  13.  Reviewing 
McDermott  t^.  Pacific  R.  Co.,  30  Mo.  115; 
Whaalan  v.  Mad  River  &  L.  E.  R.  Co.,  8 
Ohio  St.  249. — Explained  in  Parker  v. 
Hannibal  Si.  St.  J.  R.  Co.,  109  Mo.  362. 
Followed  in  Brothers  v.  Cartter,  52  Mo. 
372.  Reviewed  in  Parker  v.  Hannibal  & 
St.  J.  R.  Co..  50  Am.  &  Eng.  R.  Cas.  521, 
109  Mo.  362,  19  S.  W.  Rep.  1 1 19. 

40.    af^aiust    other    cars.  —  A 

switchman  cannot  recover  from  the  com- 
pany for  injuries  received  while  between 
cars  through  the  negligence  of  the  engineer 
in  letting  on  steam  and  pushing  the  cars 
together.  Toms  v.  Buffalo  Creek  R.  Co.,  70 
Hun  84,  53  A^.  Y.  S.  R.  640,  23  N.  V.  Supp. 
1112. 

A  car  repairer  who  undertakes  to  repair 
a  car  on  a  repair  track  in  the  yards  is  a 
fellow-servant  with  others  who  have  the 
charge  of  moving  cars  or  trains,  and  cannot 
recover  from  the  company  for  the  negli- 
gence of  the  latter  in  negligently  moving 
cars  against  the  one  that  he  is  repairing. 
Reiifro  V.  Chicago,  R.  I.  &*  P.  R.  Co.,%6  Mo. 
302.  Valtez  1.  Ohio  &>  M.  R.  Co.,  85  ///.  500. 
—Approved  in  Elliot  v.  Chicago,  M.  «&  St. 
P.  R.  Co.,  38  Am.  &  Eng.  R.  Cas.  62,  5  Dak. 
523.  3  L.  R.  A.  363, 41  N.  W.  Rep.  758.  Not 
followed  in  Mele  v.  Delaware  &  H.  Canal 
Co.,  27  J.  &  S.  (N.  Y.)  367. 

A  car  repairer  cannot  recover  damages 
from  the  company  for  an  injury  received 
wiiile  between  cars,  upon  a  charge  of  neg- 
li;;ence  in  not  providing  the  cars  with  proper 
ai)paratus,  where  the  evidence  shows  that 
the  accident  happened,  not  by  reason  of  the 
defective  apparatus,  but  by  the  engineer, 
who  was  his  fellow-servant,  in  negligently 
backing  upon  him.  Fowler  v.  Chicago  &* 
N.  \V.  R.  Co.,  17  Am.  &^  Eng.  R.  Cas.  536, 
61    Wis.  159,  21  ^V.   IV.  Rep.  40. 

41.  Nogliffciice  while  shniitin{;  or 
.ivitchiiig: — While  P.,  plaintiff's  intestate, 
engaged  in  the  performance  of  his  duties  in 
inspecting  cars,  was  standing  between  two 
cars  upon  a  track  used  for  cars  awaiting  in- 
spection, two  other  cars  were  shunted  upon 
the  same  track  by  other  employes  of  de- 
fendant ;    these  collided  with  one  of  those 


between  which  P.  was  standing ;  he  was 
caught  between  the  bumpers  and  was  killed. 
It  was  not  claimed  or  proved  that  defendant 
had  failed  to  employ  sufficient  and  com- 
petent servants  to  do  the  work  of  shifting 
the  cars,  or  that  they  were  not  present  in 
the  yard  and  engaged  about  tlie  business  at 
and  prior  to  the  accident,  or  that  proper 
regulations  ':ad  not  been  established  de- 
fining the  duties  of  employes  and  for  the 
management  of  tlie  business  of  the  yard. 
The  sole  ground  of  liability  alleged  in  the 
complaint  was  that  there  was  no  brakeman 
on  the  two  cars.  Held,  that  a  refusal  of  the 
court  i-o  nonsuit  was  error ;  that  assuming 
there  was  no  brakeman  upon  the  shunted 
cars,  the  negligence  was  that  of  a  co-servant, 
not  of  defendant.  Potter  v.  A'ew  York  C. 
<S-  //.  A'.  A'.  Co.,  136  N.  Y.  77, 32  N.  E.  Rep. 
603,  48  A'.  Y.  S.  R.  843  ;  reversing  46  N.  Y. 
S.  R.  895,  19  A^.  Y.  Supp.  862.— Criticis- 
ing Murphy  v.  New  York  C.  &  H.  R.  R. 
Co.,  118  N.  Y.  527.  Distinguishing  Flike 
V.  Boston  &  A.  R.  Co.,  53  N.  Y.  549;  Rose 
V.  Boston  &  A.  R.  Co.,  58  N.  Y.  217. 

42.  Neglij^eiicc  iii  the  nianagC'^ 
ineiit  of  switcli.— A  company  employed 
A.,  who  was  careful  and  trusty  in  his  gen- 
eral character,  to  tend  the  switches  on  their 
road  ;  and  after  he  had  been  long  in  their 
service  they  employed  B.  to  run  a  passenger 
train  of  cars  on  the  road,  B.  knowing  the 
employment  and  character  of  A.  Held.thzX. 
the  company  were  not  answerable  to  B.  for 
an  injury  received  by  him,  while  running 
the  cars,  in  consequence  of  the  carelessness 
of  A.  in  the  management  of  the  switches. 
Fariuell  v.  Boston  &>  IV.  R.  Corp.,  4  Mete. 
(Mass.)  49. — Approved  in  Elliot  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  38  Am.  &  Eng.  R. 
Cas.  62,  5  Dak.  523,  3  L.  R.  A.  363.  41  N.W. 
Rep.  758;  Shauck  7'.  Northern  C.  R.  Co.,  25 
Md.  462 ;  Rohback  v.  Pacific  R.  Co.,  43  Mo. 
187;  Sherman  v.  Rochester  &  S.  R.  Co.,  17 
N.  Y.  153:  Houston  &  T.  C.  R.  Co.  v.  Dun- 
ham,  49  Tex.  181.  Criticised  in  Little 
Miami  R.  Co.  v.  Stevens,  20  Ohio  415; 
Chamberlain  ?/.  Milwaukee  cSr  M.  R.  Co.,  11 
Wis.  238.  Disapproved  in  Parker  v. 
Hannibal  &  St.  J.  R.  Co..  109  Mo.  362. 
Distinguished  in  Philadelphia  &  R.  R. 
Co.  V.  Derby,  14  How.  (U.  S.)  4GS;  Giller.- 
water  v.  Madison  &  I.  R.  Co.,  5  Ind.  339; 
Louisville  &  N.  R.  Co.  v.  Filbern,  6  Bush 
(Ky.)  574;  O'Donnell  v.  Allegheny  Valley 
R.  Co.,  59  Pa.  St.  239.  Explained  in 
Di.xon  7A  Chicago  &  A.  R.  Co.,  109  Mo.  413. 
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Followed  in  Sullivan  v,  Mississippi  &  M. 
R.  Co.,  II  Iowa  421;  State  v,  Maine  C.  R. 
Co.,  60  Me.  490 ;  Hayes  v.  Western  R.  Corp., 
3  Cusli.(Mass.)  270;  Ponton  v.  Wilmington 
&  W.  R.  Co..  6  Jones  (N.  Car.)  245.  Lim- 
ited IN  Cleveland.  C.  &  C.  R.  Co.  v.  Keary, 
3  Oliio  St.  201  ;  Riley  v.  West  Virginia  C. 
&  P.  R.  Co.,  27  W.  Va.  145.  Modified  in 
Murray  v.  St.  Louis  C.  &  W.  R.  Co.,  41  Am. 
&  Eng.  R.  Cas.  446,  98  Mo.  573.  yuALliiED 
;n  Gilmore  7'.  Northern  Pac.  R.  Co.,  9  Sav/y. 
(U.  S.)  558,  iS  Fed.  Rep.  866.  Quoted  in 
Hobson  V.  New  Mexico  &  A.  R.  Co.,  (Ariz.) 
28  Am.  «i  Eng.  R.  Cas.  360,  1 1  Pac.  Rep. 
545 ;  Herbert  ik  Northern  Pac.  R.  Co.,  8 
Am.  &  Eng.  R.  Cas.  85,  3  Dak.  38 ;  McMas- 
ter  V.  Illinois  C.  R.  Co.,  41  Am.  &  Eng.  R. 
Cas.  486,  65  Miss.  264,  7  Am.  St.  Rep.  653,  4 
So.  Rep.  59;  Proctor  v.  Hannibal  &  St.  J, 
R.  Co.,  64  Mo.  112;  Young  v.  New  York  C. 
R.  Co.,  30  Barb.  (N.  Y.)  229;  Brodeur  v. 
Valley  Falls  Co.,  16  R.  I.  448 ;  St.  Louis.  A. 
cS:  T.  R.  Co.  V.  Welch,  38  Am.  &  Eng.  R, 
Cas.  81,  72  Tex.  298,  2  L.  R.  A.  839.  10  S. 
W.  Rep.  529 ;  Cooper  v.  Pittsburg,  C.  &  St. 
L.  R.  Co.,  24  W.  Va.  37.  Referued  to  in 
Snow  7'.  Housatonic  R.  Co.,  8  Allen  (Mass.) 
441.  Reviewed  in  Parker  i/.  Hannibal  & 
St.  J.  R.  Co.,  50  Am.  &  Eng.  R.  Cas.  521, 
109  Mo.  362,  !9  S.  W.  Rep.  11 19;  Corbett  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.,  26  Mo.  App. 
621 ;  Harrison  v.  Central  R.  Co.,  31  N.  J.  L. 
293 ;  Whaalan  v.  Mad  River  &  L.  E.  R.  Co., 
8  Ohio  St.  249;  Ander'son  7k  Bennett,  38 
Am.  &  Eng.  R.  Cas.  87,  lu  Oreg.  515.— See 
also  Chicago  ^A.  R.  Co.  v.  Rush,  84  ///.  570. 

43.  Ncgll}?ciiec  in  jfiviii;;  signals 
or  Avnriiiiij;'S. — A  yard  switchman  and  the 
foreman,  having  charge  of  him  and  others, 
are  fellow-servants,  and  the  former  cannot 
recover  from  the  company  for  an  injury  re- 
ceived through  the  negligence  of  the  latter 
in  giving  a  signal  at  an  improper  time, 
whereby  a  train  runs  over  his  foot.  Hurley 
V.  Louisville  Sir*  N.  R.  Co.,  57  Fed.  Rep.  144. 
—Following  Baltimore  &  O.  R.  Co.  v. 
Baugh,  149  U.  S.  368,  13  Sup.  Ct.  Rep.  914. 

44.  Negligence  in  failing  to  give 
signals.  The  company  is  not  responsible 
for  the  negligence  of  a  fellow-servant  in 
failing  to  notify  or  warn  other  servants  of 
danger.  Shea  v.  Pennsylvania  R.  Co.,  {Pa.) 
13  All.  Rep.  193. 

W.  Va.  Act  of  1873,  ch.  88,  §  31,  making 
railroad  companies  liable  to  "any  person 
injured  "  by  reason  of  a  failure  to  ring  a  bell 
or  blow  a  whistle  sixty  rods  before  reaching 


a  street  or  highway  crossing,  does  not  make 
the  company  liable,  where  the  injury  is  to 
a  fellow-servant  of  the  engineer  and  fire- 
man, who  failed  to  comply  with  the  statute. 
Randall  v.  Baltimore  Sf  O.  R.  Co.,  15  Ant. 
&*  Eng.  R.  Cas.  243,  109  il,  S.  478,  3  Sup. 
Ct.  Rep.  322. —  Approving  O'DonncIl  v. 
Providence  &  W.  R.  Co.,  6  R.  I.  211;  Harty 
7^.  Central  R.  Co.,  42  N.  Y.  46S.-D1STi.N- 
f.tjisHED  IN  LeMay  v.  Canadian  Pac.  R. 
Co.,  17  Ont.  App.  293.  Followed  in  Au 
V.  New  York,  L.  E.  &  W.  R.  Co.,  29  Fed. 
Rep.  72  ;  Mealiiian  v.  Union  Pac.  R.  Co., 
37  Fed.  Rep.  189.  2  L.  R.  A.  192;  Tuttle  v. 
Detroit,  G.  H.  &  M.  R,  Co.,  122  U.  S.  189. 
Quoted  in  Beuhring  v.  Chesapeake  &  O. 
R.  Co.,  37  W.  Va.  502. 

McC,  plaintiff'sintestate, was  employed  in 
the  yard  of  defendant  at  H.  P.  to  assist  the 
yard  master,  L.;  he  was  hired  by  L.  and  was 
under  his  control  and  supervision.  While 
McC.  was  engaged,  by  the  direction  of  L., 
in  attaching  a  damaged  car  standing  on  a 
track  in  the  yard  to  another  car,  L.  neg- 
ligently signaled  to  an  engineer  whose  train 
stood  upon  the  track  to  back  the  train, 
wiiich  he  did  without  signal  or  warning,  and 
in  consequence  McC.  was  crushed  between 
the  cars,  receiving  injuries  causing  his  death. 
In  an  action  to  recover  damages — /leld,  that 
the  yard  master  was  to  be  deemed  a  fellow- 
servant  with  the  deceased  as  to  all  acts  done 
in  the  range  of  the  common  employment, 
except  those  done  in  the  performance  of 
some  duty  which  defendant  owed  to  its  ser- 
vants ;  that  the  act  in  question  was  not  one 
of  that  character ;  and  that,  therefore,  de- 
fendant was  not  liable.  AfcCosker  v.  Long 
Lsland  R.  Co.,  5  Am.  &^  Eng.  R.  Cas.  564, 
84  N.  V.  77  ;  reversing  2 1  Hun  500,  59  Hozv. 
Pr.  258. — Following  Crispin  v.  Babbitt, 
81  N.  Y.  516. — Applied  in  Monaghan  v. 
New  York  C.  cSf  H.  R.  R.  Co..  45  Hun  113, 
9  N.  Y.  S.  R.  672.  Approved  in  Houser 
V.  Chicago.  R.  I.  k  P.  R.  Co..  8  Am.  &  Eng. 
R.  Cas.  500,  60  Iowa  230,  46  Am.  Rep.  65. 
Distinguished  in  Cullen  v.  Norton,  52 
Hun  9.  22  N.  Y.  S.  R.  221.  4  N.  Y.  Supp. 
774;  Wooden  7/.  Western  N.  Y.  &  P.  R. 
Co.,  43  N.  Y.  S.  R.  218.  Followed  in 
Brick  7/.  Rochester,  N.  Y,  &  P.  R.  Co.,  21 
Am.  &  Enp.  R.  Cas.  605,  98  N.  Y.  211.  Re- 
viewed IN  Indiana  Car  Co.  v.  Parker,  100 
Ind.  181. 

45.  Disobeying  rnles  and  orders 
for  inanagcinent  of  trains.— A  rail- 
road company  is  not  liable  where  the  fire- 
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man  on  a  freight  train  was  liurt  in  conse- 
quence of  the  train  being  ditched  through 
tlie  engineer's  neglect  to  obey  sigii;ils  which 
he  Siiw  and  was  boumi  by  the  company's 
rules  to  observe.  Henry  v.  Luke  Shore  &' 
M.  S,  J\.  Co.,  8  Am.  Sh  Ent;.  A'.  Cas.  1 10,  49 
/i/n/i.  495,  13  A'.  JV.  Rep.  832.— Ai'i'KovKD 
IN  Toner  v.  Chicago,  M.  &  St.  P.  R.  Co. 
28  Am.  &  Eng.  R.  Cas.  449,  31  Am.  &  Eng. 
K.  Cas.  320,  69  Wis.    1 88.  33   N.  W.   Rep. 

433. 

The  defendant  conip,iny  issued  an  order 
directing  all  car  inspectors  and  repairmen, 
before  going  between  or  under  any  cars,  to 
place  the  red  signal  Hag  on  the  end  of  the 
car  or  cars  in  the  direction  from  which  a 
train  or  engine  could  approach,  and  all  train- 
men were  ordered  not  to  back  against  or 
couple  onto  any  car  while  such  signal  was 
displayed.  The  plaintiff,  a  car  repairer,  was 
injured  while  working  under  a  car,  owing  to 
the  negligence  of  a  foreman  in  failing  to  re- 
move the  signal  flag  from  the  end  of  the 
train  where  plaintiff  was  working  to  the  end 
of  a  second  train  which  had  been  placed 
near  the  first  one,  and  the  negligence  of  the 
engineer  of  a  switch  engine  in  uncoupling 
certain  cars  which  were  in  motion  from  his 
engine  so  that  they  struck  the  second  train, 
which  in  turn  struck  and  set  in  motion  the 
train  under  which  plaintiff  was  working, 
whereby  he  was  injured.  In  an  action 
against  the  company  for  damages — held,  that 
the  general  order  of  defendant,  if  enforced 
and  respected,  was  sulHcient  protection  to 
employes;  that  as  the  injuries  were  the  re- 
sult of  the  negligence  of  plaintiff's  fellow- 
servants,  and  there  being  no  evidence  that 
they  were  incompetent,  plaintiff  could  not 
recover.  Peterson  v.  Chicago  &*  i^.  W.  R. 
Co.,  31  Am.  &>  Eni^.  R.  Cas.  292,  67  Mich. 
102,  10  West.  Rep.  870,  34  .V.  IV.  Rep.  260. 

A  freight  conductor,  whose  train  was 
standing  on  the  main  track  within  the  sta- 
tion limits,  was  killed  by  a  freight  train 
•running  into  his  train.  A  rule  of  ilie  com- 
pany required  freight  engineers,  when  ap- 
proaching stations,  to  have  their  trains 
under  full  control,  expecting  to  find  trains 
using  main  tracks  within  station  limits.  It 
was  conceded  that  the  engineer  and  con- 
ductor, both  of  whom  knew  of  the  rule, 
were  fellow-servants.  Held,  that  the  proxi- 
mate cause  of  the  accident  was  the  failure 
of  the  engineer  to  obey  the  rule,  and  that 
the  company  was  not  liable  for  the  conse- 
quent  injury  to  the  conductor  upon  the 


ground  that  he  was  acting  »t  the  time  under 
an  erroneous  order  issued  by  its  train  dis- 
patcher. Knrif^ht  v.  Toledo,  A.  A.  &»  A'.  J/. 
R.  Co.,  93  Jl/ich.  409,  53  A',   jr.  Rep.  536. 

Where  it  was  the  custom  of  liain  em- 
ployes to  switch  cars  while  the  tram  was 
running,  and  to  make  such  switches  on  the 
order  of  the  conductor,  without  his  per- 
sonal supervisicjn,  as  required  by  a  rule  of 
the  company,  an  employe  wlio  accepts  ser- 
vice on  the  train  subordinate  to  the  con- 
ductor, with  full  knowledge  of  such  custom, 
or  who  continues  in  the  service  after  acquir- 
ing such  knowledge,  without  any  objection, 
and  acquiesces  in  the  custom,  waives  all 
right  he  might  have  against  the  company 
arising  fron)  such  mode  of  doing  the  busi- 
ness, or  from  the  neglect  of  the  conductor 
it)  not  personally  superintending  it,  as  re- 
quired by  the  rule  of  the  company  ;  and  if 
he  be  injured  in  making  such  customary 
switch  through  his  own  neglect,  or  that  of 
a  fellow-employe  on  the  train  having  no 
control  over  him,  no  recovery  therefor  can 
be  had  against  the  company.  Laie  Shore 
&^  M.  S.  R.  Co.  V.  Knittal,  33  Ohio  St.  468. 

4(t.  Xegiigeiice  in  the  upeiv'ttiuii  of 
liaud-c'iir.  —  A  section  hand  cannot  re- 
cover from  a  railioad  company  for  an  injury 
caused  by  a  water  cask  falling  from  a  hand- 
car and  overturning  it,  where  tlie  proofs 
show  that  the  cask  was  jjlaccd  on  the  car 
by  a  fellow-servant,  with  no  directions  from 
the  foreman,  except  a  general  direction  to 
the  section  men  to  place  their  things  on 
the  car  before  going  home,  though  it  ap- 
pears that  the  jolting  was  caused  by  the 
looseness  of  the  car  handles,  which  had 
been  called  to  the  attention  of  the  foreman, 
who  had  promised  to  have  them  fixed,  but 
failed  to  do  so.  Rose  v.  Gulf,  C.  (S^  S.  F. 
R.  Co.,  (Te.v.)  17  S.   W.  Rep.  7S9. 

4.  Limits  and  Exceptions  to  the  Rule. 

a.  In  General. 

47.  Liiinitcd  to  actions  aj^ainst  the 
common  master.— The  rule  of  non-lia- 
bility for  the  negligence  of  a  fellow-servant 
applies  only  when  the  action  is  brought  for 
an  injury  to  a  servant  against  the  principal 
by  whom  such  servant  was  himself  em- 
ployed. Nary  v.  New  York,  O.  <&-  W.  R. 
Co..  29  N.  V.  S.  R.  630,  9  A^.  y.  Supp.  1 53, 
55  Hun  612,  metn.;  affirmed  in  125  A^.  Y. 
759,  mem.,  27  N.  E.  Rep.  408,  mem.,  3^ A'.  Y. 
S.  R.  loio,  mem.     Schmidt  v.  Steinway  ^ 
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//.  r.  R.  Co.,  55  Hun  496,  29  A'.  ]'.  S.  A'.  201, 
8  A',  v.  Supp.  664,  9  A'.  J'.  Sitpfi.  939.— Ai'- 
Pl.YiNG  Young  V.  New  York  C.  M.  Co.,  30 
Barb.  (N.  Y.)  229. 

An  cniployo  was  injured  in  a  collision  be- 
tween trains  of  raiiw.iys  at  a  crossing  of 
their  tracks.  It  was  ur^ed  in  defense  that 
the  collision  was  occasioned  by  the  neglect 
of  a  felluw-scrvant  oi  the  plaintiff  contrib- 
uting. There  being  testimony  of  a  com- 
mon negligence —////(A  proper  to  refuse  an 
instruction  asked  by  the  defendant  that  the 
neglect  of  a  felK)w-servant  of  the  plaintill, 
jointly  with  that  of  the  defendant,  would  bo 
a  defense.  An  employe  does  not  assume 
such  risks.  He  can  recover  for  an  injury 
caused  by  the  joint  wrong  of  a  fellow-ser- 
vant and  a  stranger.  Ft.  U'ort/i  &^  D.  C.  R, 
Co.  V.  Mackmy,  83  Tex.  410.  18  S.  W.  Rep. 
949. — Approving  Perry  v.  Lansing,  17  Hun 
(N.  Y.)  3|.  Revikwing  Gray  v  Philadel- 
phia k  R.  R.  Co.,  23  Am.  &  Eng.  R.  Cas. 
351.  24  Fed.  Rep.  16S. 

48.  Nt!ffl'»cJ>fe  of  fcllow-scrvaiit 
must  l)c  the  proxiiuatc  cause. — The 
negligence  of  a  fellow-servant  must  have 
been  the  proximate  cause  of  the  injury,  to 
exempt  the  company  from  liability.  Chicago 
&^  A.  K.  Co.  V.  Kiis/i,  84  ///.  570. 

4f>.  Scrvauts  luu.st  be  in  the  coin- 
lutHi  service  «i"  the  same  company.— 
The  two  servants  must  have  been  engaged 
in  the  same  general  employment  and  have 
been  employed  by  the  common  master,  to 
exempt  such  m:ister  from  liability  to  the 
one  injured  by  the  negligence  of  the  other. 
Mcbilf  &*  O.  R.  Co.  V.  Thomas,  42  Ala.  672. 
Alabama  &•  F.  R.  Co.   v.  Waller,  48  Ala. 

459- 

The  doctrine  has  no  application  unless 
the  one  injured  and  the  one  at  fault  were 
engaged  in  the  same  general  employment; 
and  whatever  conflict  has  arisen  in  cases 
has  been  as  to  what  should  be  considered 
the  same  general  employment.  Sado^vskt 
v.  Michigan  Car  Co.,  84  Mich.  100,  47  N.  IV. 
Rep.  598. 

With  respect  to  passengers  and  persons 
generally  who  are  not  in  the  employ  of  the 
company,  the  company  is  responsible  for 
the  negligence  of  its  agents  or  servants. 
Dow  V.  Kansas  Pac.  R.  Co.,  8  Kan.  642,  5 
Am.  Ry.  Rep.  401. 

50.  Effect  of  special  agreement  or 
contract.— The  rule  of  fellow-service  may 
be  changed  by  express  contract  on  the  part 


of  the  company,  making  itself  an  insurer  of 
the  safety  of  its  servants.  Ohio  &*  M.  R. 
Co.  V.  llammtrsley,  28  hid.  371. 

But  the  company  is  not  such  an  insurer 
in  the  absence  of  a  contract  to  that  elTect. 
Columbus  &•  I.  C.  R.  Co.  v.  Arnold,  31  hid. 
174- 

Where  there  are  several  servants  or 
agents,  each  stipulates  f(jr  tli'j  performance 
of  his  several  part;  they  are  not  liable  to 
the  company  for  the  conduct  of  each  other, 
nor  is  the  company  liable  to  one  for  the 
misconduct  of  another.  New  Orleans,  J. 
(5»  G.  N.  R.  Co.  v.  Hughes,  49  Miss.  258. 

51.  No  cliance  for  mulual  influ- 
ence promotive  of  carefulness.— 1  he 
fellow-servant  rule  does  not  apply  to  a  case 
where  the  respective  situations  of  the  ser- 
vants allow  no  opportunity  for  the  exertion 
of  a  mutual  influence  upon  each  f)ther's 
carefulness.  Cooper  v.  Ahillins,  30  Ga.  146. 
-Followed  in  W^estern  «&  A.  R.  Co.  v. 
Drysdale,  51  Ga.  644. 

Where  there  is  no  right  or  opportunity 
of  supervision,  or  where  there  is  no  inde- 
pendent will,  and  no  right  or  opportunity  to 
take  measures  to  avoid  the  negligent  acts 
of  another  without  disobedience  to  the 
orders  of  an  immediate  superior,  the  doc- 
trine exempting  the  master  can  have  no  ap- 
plication. North  Chicago  Rolling  Mill  Co. 
\.  Johnson,  114  ///.  57. 

52.  Where  injured  s«*rvant  is  not 
en{;aK:e<l  in  the  performance  of  liis 
duti«'S.  —  Damages  may  be  recovered 
against  a  railroad  company  for  the  killing 
of  one  who,  although  a  regular  employe 
thereof,  was  not  engaged  in  the  perform- 
ance of  his  duty  at  the  time  of  the  killing, 
when  it  appears  that  the  accident  resulted 
directly  from  the  want  of  ordinary  care  and 
prudence  on  the  part  of  the  agents  of  the 
company,  and  not  from  the  want  of  ordinary 
care  and  prudence  by  the  deceased,  directly 
contributing  to  the  accident.  Baltimore 
&•  O.  R.  Co.  V.  Stale,  33  Md.  542.— Re-'. 
VIEWED  IN  State  V.  Western  Md.  K.  Co., 
21  Am.  &  Eng.  R.  Cas.  503,  63  Md.  433.— 
Washburn  v.  Nashville  &•  C.  R.  Co.,  3  Head 

( Tenn.)  638. — Applied  in  Smith  v.  Wabash, 
St.  L.  &  P.  R.  Co.,  31  Am.  &  Eng.  R.  Cas. 
331,92  Mo.  359. 

PlaintifT  was  a  member  of  a  gang  of  track- 
men, and  was  about  to  get  on  a  train  during 
workir.g  hours  to  be  carried  to  a  pay  station, 
and  was  injured  by  being  struck  by  a  hand- 
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car  operated  by  another  gang  of  men.  Held, 
tliat  they  were  fellow-servants,  and  plaintiff 
coiild  not  recover  from  the  company. 
O'/hh-n  \.  Boston  &•  A.  A'.  Co.,  138  JAuj. 
3S7,  52  A/It.  Rep.  279. 

oil.  (irosH  or  wilful  uefjliK^nt^c — 
K<>iitii«-ky  doctrine.— The  implied  un- 
dertakinj^  between  a  railroad  company  and 
its  employes  in  the  same  class  of  service 
does  not  exonerate  the  company  from  liabil- 
ity for  damage  resulting  to  one  of  such  co- 
agents  from  the  extraordinary  or  gross 
negligence  of  another  of  them  in  the  same 
line  of  service.  Louis^iilU  <&>»  N.  R.  Co.  v. 
Robiii'ioii.  I  lius/i   (Ky.)   507. — Following 

AND     IJlSilNOUlSHING    Loilisvillc    &    N.  R. 

Co.  V.  Collins,  2  Duv.  (Ky.)  114. — Fol- 
LOWKU  IN  Louisville  it  N.  R.  Co.  v.  Sheets, 
(Ky.)  41  Am.  «S  Hng.  R.  Cas.  470,  13  S.  W, 
Rep.  248  ;  Louisville  &  N.  R.  Co.  v.  Filbern, 
6  Bush  (Ky.)  574.  Quoted  in  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Levy,  (Tex.)  19  Am.  &  Eng. 
R.  Cas.  151.  Revikwei)  in  Louisville  &  N. 
R.Co. 7'.  Fox,  II  Bush  (Ky.)495. — Loitisrille 
&>  N.  R.  Co.  v.  Filbern,  6  Bush  {Ky.)  574.— 
Followed  in  Louisville  &  N.  R.  Co.  v. 
Sheets,  (Ky.)  41  Am.  &  Eng.  R.  Cas.  470,  13 
S.  W.  Rep.  2\%.— Louisville  6-  N.  R.  Co.  v. 
Moore,  24  Am.  &*  Eng.  R.  Cas.  443,  83  Ky. 

675. 

The  failure  of  the  engineer  to  obey  an 
order  of  the  conductor  to  go  for'-'ard  for 
the  purpose  of  avoiding  a  coIlisiv>n,  does 
not  constitute  such  wilful  negligence  as 
would  make  the  company  liable  for  an  in- 
jury to  the  conductor,  where  it  appeared 
that  by  going  forward  he  would  have  col- 
lided with  another  train  crossing  the  track 
just  ahead.  Chesapeake  &*  0.  R.  Co.  v.  Mc- 
Micliael,  (Ay.)  1 5  S.  IV.  Rep.  878. 

54.  Exception  wlierc  a  hired  slave 
is  in.jurctl. —Where  a  hired  slave  is  injured 
l)y  the  negligent  act  of  a  co-employe,  the 
master  may  recover  damages  against  the 
iiirer.  IVhi/e  v.  S/nil/i,  12  Rich.  (So.  Car.) 
595. — Distinguishing  Murray  ?'.  South 
Carolina  R.  Co..  i  McMull.  (So.  Car.)  385. 

55.  Kxecption  where  wife  is  in- 
jured hy  iiejEfliS'^'X'e  of  husband's 
feUow-servant. — The  fellow-servant  rule 
does  not  apply  to  personal  injuries  received 
by  the  servant's  family ;  and  does  not  defeat 
the  right  of  an  employe  to  recover  conse- 
quential damages  for  an  injury  to  his  wife. 
Gannon  v.  Housatonic  R.  Co.,  H2  Mass. 
234. 


b.  Company's  Concurring  Negligence.* 

50.  Generally.— The  rule  as  to  the  non- 
liability of  a  company  to  its  employes  for 
injuries  resulting  from  the  negligence  of 
fellow-servants  does  not  apply  where  the 
company  itself  is  guilty  of  negligence  to  the 
injured  party.  Crew  v.  St.  Louis,  A'.  &*  N. 
W.  R.  Co.,  20  Feii.  Rep.  87.  Colorado  C.  R. 
Co.  V.  Ogdett.  3  Colo,  499.  ll'anniiigion  v. 
Atchison,  7 ,  >"  ■•  S.  F.  R.  Co.,  46  Mo.  A  pp.  \  59. 
Hanley  v.  Giund  Trunk  R.  Co.,  62  .\'.  J{. 
274.  Harrison  v.  Central  R.  Co.,  31  ^^'. /. 
L,  29"  Keegi"!  v.  Wests,  n  R.  Co.,  8  A'.  V. 
175. — i  OLLOWED  IN  Suerman  v.  Rochester 
&  S.  li.Co.,  17  N.  v.  153.  Quoted  in  M;.d 
River  &  J,,  h.  li.  Co.  v.  Biirber,  5  Ohio  St. 
541.  Reviewed  in  Gibson  v.  l^icific  R. 
Co.,  46  Mo.  163;  Warner  v,  Erie  R.  Co.,  39 
N.  Y.  \6%.— Pittsburgh,  Ft.  IV.  &^  C.  R.  Co. 
V.  Lewis,  33  Ohio  St,  196.  'louston  &*  T,  C. 
R.  Co.  V.  Gilmore,  62  Te.v.  391. 

For  injuries  proceeding  from  i^s  personal 
fault  the  company  is  under  the  same  lia- 
bility to  its  servants  as  to  a  third  [)erson 
toward  whom  it  sustains  no  special  relation. 
Snioot  V.  Mobile  tS~»  J/.  R.  Co.,  67  ylla.  1 3. 

The  rule  of  fellow-service  is  inapplicable 
where  the  negligent  act  complained  of,  as 
committed  by  a  fellow-servant,  pertained 
to  a  matter  in  respect  to  which  the  com- 
pany owed  a  direct  duty  to  the  servant  in- 
jured. Dwyer  v.  American  Exp.  Co..  53 
Am.  &>  Eng.  R.  Cas.  612,  82  Wis.  307,  52 
A'.  W.  Rep.  304. 

The  only  ground  of  liability  of  the  master 
to  an  employe  for  injuries  resulting  from  the 
carelessness  of  a  co-employe,  which  the  law 
recognizes,  is  that  which  arises  from  per- 
sonal negligence,  or  from  want  of  proper 
care  and  prudence,  in  the  management  of 
his  affairs,  or  in  the  selection  of  appliances, 
etc.  Warner  v.  Erie  R.  Co.,  39  N.  Y.  468 ; 
rei'ersing  49  Barb.  558. 

The  rule  has  no  application  to  a  case 
where  a  company  has  failed  to  provide  a 
suitable  roadbed,  engine,  cars,  or  other 
necessary  appliances,  so  that  the  injury  is 
not  entirely  caused  by  the  negligence  of 
the  fellow-servant,  but  is  the  result,  in  part 
at  least,  of  the  omission  of  duty  on  the  part 
of  the  company.     Ellis  v.  Ne'iu  York,  L.  E. 

*  NegliRcnce  of  master  and  servant  combined. 
Liability  of  master  for  injury,  see  notes,  44  Am. 
&  Eno.  R.  Cas.  623  ;  29  Am.  Rep.  102  ;  7  L.  R. 
A.  503;  16  Id.  819. 
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«^  ly.  R,  Co.,  95  N.  y.  546.  Donohue  v, 
Brooklyn  City  R.  Co.,  38  iV.  V.  S.  R.  485.  14 
JV.  V.  Supp.  639. 

Where  an  employer  is  sued  fcr  injuries  to 
a  young  and  inexperienced  servant,  and  is 
charyed  willi  negligence  in  not  properly  in- 
structing and  warning  the  servant,  it  is  no 
defense  that  the  injured  servant  was  acting 
at  the  time  under  the  orders  of  a  fellow- 
servant  ;  and  it  is  proper  to  instruct  the 
jury  that  if  proper  instructions  from  the 
company  would  have  put  the  injured  em- 
ploye on  his  guard  against  the  negligence 
of  his  fellow  servant,  and  the  accident 
would  thereby  have  been  prevented,  then 
the  employer  was  liable.  Tltall  v.  Carme, 
24  X.  Y.  S.  R.  270,  5  N.  Y.  Supp.  244. 

57.  Where  uegligence  ul'  coinpaiiy 
and  I'ellow-servaut  both  contribute. 
— If  an  injury  results  to  a  .servant  from  the 
combined  negligence  of  the  master  and  a 
fellow-servant,  the  master  is  responsible 
notwithstanding  the  contributory  negli- 
gence of  the  fellow-servant.  Faren  v.  Sel- 
lers, 39  La.  Anil.  loii,  3  So.  Rep.  363. 
Union  Pac.  R.  Co.  v.  Callaghan,  56  Fed. 
Rep.  988,  Grand  Trunk  R.  Co.  v.  Cum- 
inings,  II  Am.  &^  Eng.  R.  Cas.  254,  12  Am. 
St*  Rug,  R.  Cas.  204,  106  U.  S.  700,  i  Sup. 
C/./iV/.  493.— Distinguished  in  Haltimore 
&  O.  R.  Co.  V.  Andrews,  53  Am.  &  Eng.  R. 
Cas.  523,  50  Fed.  Rep.  728,  i  C.  C.  A.  636. 
Followed  in  Morrisey  v.  Hughes,  65  Vt. 
553.  Quoted  in  Young  t/.  New  Jersey  & 
N.  Y.  R.  Co.,  46  Fed.  Rep.  160;  Richmond 
&  D.  R.  Co.  V.  George,  88  Va.  223. — Fisk  v. 
Central  Pac.  R.  Co.,  72  Cal.  38,  13  Pac.  Rep. 
144.  Pullman  Palace  Car  Co.  v.  Laack, 
143  ///.  242,  32  N.  E.  Rep.  285.  Smith  v. 
Potter,  ?  Am.  &*  Eng.  R.  Cas.  140,  46  Jl/ic/i. 
258,  9  JV.  IV.  Rep.  273.  Hunn  v.  A.ic/tigan 
C.  R.  Co.,  41  Am.  &*  Eng.  R.  Cas.  452. 
78  Mich.  513,  7  L.  R.  A.  500,  44  N.  JV. 
Rep.  502.— Quoting  Paulmier  v.  Erie  R. 
Co.,  34  N.J.  L.  155. — Iranklinv.  Winona 
&•  St.  P.  R.  Co.,  31  Am.  &*  Eng.  R.  Cas. 
211,  37  Minn.  409,  34  N.  IV.  Rep.  898, 
5  Am.  Si.  Rep.  856.  —  Distinguished  in 
Chicago,  B.  &  Q.  R.  Co.  v.  Barnard,  32 
Neb.  306. — Bluedom  v.  Missouri  Pac.  R. 
Co.,  !o8  Mo.  439,  18  S.  IV.  Rep.  1103. 
Murphy  v.  St.  Louis  &*  I.  M.  R.  Co.,  4  Mo. 
A  pp.  565  ;  reversed  on  other  grounds  in  71 
Mo.  202.  Paulmier  v.  Erie  R.  Co.,  34  Al. 
J.  L.  151.— Quoted  in  Stetler  v.  Chicago  & 
N.  W.  R.  Co.,  46  Wis.  affj.—Pullutro  v. 
Delaware.  L.  &>  IV.  R.  Co.,  27  N.  Y.  S.  R. 


63,  7  A'.  Y.  Supp.  510.— Quoting  Laning  v. 
New  York  C.  R.  Co.,  49  N.  Y.  535.— 5/. 
Louis  &*  S.  F.  R.  Co.  v.  McClain,  So  Te.r. 
85,  1 5  .V.  IV.  Rep.  7S9.  Gulf,  C.  &*  S.  F.  R. 
Co.  V.  Johnson,  83  Tex.  628,  19  5.  IV.  Rep. 
151.  Morrisey  v.  Hughes,  65  Vt.  553,  27 
Atl.  Rep.  205. — Following  Grand  Trunk 
R.  Co.  V.  Cummings,  106  U.  S.  700;  Elmer 
V.  Locke,  135  Mass.  n ^.Stetler  v.  Chicago 
&•  N.  W.  R.  Co.,  46  Wis.  497,  21  Am.  Ry. 
Rep.  402.— Quoting  Paulmier  v.  Erie  R. 
Co.,  34  N.  J.  L.  i^i.— Cowan  v.  Chicago,  M. 
&*  St.  P.  R.  Co.,  80  Wis.  284,  so  A^.  W. 
Rep.  180. 

That  the  negligence  of  the  master  is 
slight  does  not  take  the  case  out  of  the 
rule,  provided  such  negligence  contributed 
to  produce  the  injury.  OLaug/ilin  v.  A'ew 
York  C.  &•  H.  R.  R.'Co.,  9  A^.  Y.  S.  R.  384, 
45  Hun  588,  mem.;  affirmed  in  w>,  N.  Y. 
623,  mem.,  20  A'^,  E.  Rep.  876,  mem.,  22  A^.  Y. 
S.  R.  992,  mem. 

In  such  case  the  injured  person  may  sue 
one  or  both  of  the  parlies  causing  the  in- 
jury. Busch  v.  Buffalo  Creek  R.  Co.,  29 
Hun  (N.  F.)  112.— Applying  Chapman  v. 
New  Haven  R.  Co.,  19  N.  Y.  341  ;  Colegrove 
V.  New  York  &  H.  R.  Co.,  20  N.  Y.  492 ; 
Sheridan  v.  Brooklyn  &  N.  R.  Co.,  36  N. 
Y.  39.— Followed  in  Gray  v.  Philadelphia 
&  R.  R.  Co.,  22  Am.  &  Eng.  R.  Cas.  351,  24 
Fed.  Rep.  168,  23  Blatclif.  (U.  S.)  265. 

58.  Where  the  coinpnny'.s  iiej;!!- 
jronce  was  the  proximate  cause.* — 
The  company  is  liable  for  an  injury  to  one 
servant  by  his  fellow-servant,  where  its  own 
negligence  concurred  as  a  proximate  cause 
of  such  injury.  Crew  v.  St.  Louis,  K.  &*  A^ 
W.  R.  Co.,  20  Fed.  Rep.  87.  Shiner  v.  Rus- 
sell, 6  A^.  }'.  S..R.  78.— Following  FlikcTA 
Boston  &  A.  R.  Co.,  53  N.  Y.  549,  13  Am. 
Rep.  545;  SheehauT/.  New  York  C.  &  H.  R. 
R.  Co.,  9'  N.  Y.  332;  Dana  v.  New  York 
C.  &  H.  R.  R.  Co.,  92  N.  Y.  639.— OuoTKU 
in  Hankins  v.  New  York,  L.  E.  &  W.  R. 
Co.,  55  Hun  51,  28  N.  Y.  S.  R.  59,  8  N.  Y. 
Supp.  272. 

The  negligence  of  the  company  concur- 
ring with  that  of  a  fellow-servant  must  have 
been  the  proximate  cause,  to  warrant  a  re- 
covery against  the  company.  Whittakcrv. 
Delaivare  Or*  H.  Canal  Co.,  49  Hun  400,  22 
A^.  Y.  S.  R.  405,  3  N.  Y.  Supp.  576.     Grand 

*  Liability  for  injury  to  employe  resulting 
from  combined  negligence  of  master  and  fellow- 
servant.  Proximate  cause,  see  note,  48  Am.  & 
Eng.  R.  Cas.  336. 
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Trunk  K.  Co.  v.  Cummitigs,  106  U.  S.  700, 
I  Sup.  Ct.  Rep.  493.  Cincinnati,  I.,  St.  L. 
&*  C.  R.  Co.  V.  Lang,  38  Am.  &^  Eng.  R. 
Cas.  25,  118  Ind.  579,  21  ^V.  j5'.  AV/.  317. 

oO.  without  which  the  injury 

would  not  have  been  caused.— Negli- 
gence of  a  servant  does  not  excuse  the 
master  from  liability  to  a  co-servant  for  an 
injury  which  would  not  have  happened  had 
the  master  performed  his  duty.  Coppins  v. 
Ne-M  York  C.  &>  H.  R.  R.  Co.,  44  Am.  <&- 
Eng.  R.  Cas.  618,  122  N.  Y.  557,  25  A^.  E. 
Rep.  915,  34  N.  Y.  S.  R.  7\\;  affirming  48 
Hun  292,  17  N.  Y.  S.  R.  916.  Ne^v  Jersey 
&^  N.  Y.  R.  Co.  V.  Young,  4g Fed.  Re/>.723, 
I  [/.  S.  App.  96, .  I  C.  C.  A.  428 ;  affirming 
46  Fed.  Rep.  160.  Knahtla  v.  Oregon  S.  L. 
&*  U.  N.  R.  Co.,  2T  Or  eg.  136,  27  Pac.  Rep. 

9'- 

Where  there  are  several  causes  contrib- 
uting to  an  injury  to  an  employe,  one  of 
which  is  the  master's  negligence,  he  is  not 
liable  unless  the  accident  would  not  have 
happened  without  his  negligence.  Whit- 
taker  V.  Delaware  &*  H.  Canal  Co.,  49  Hun 
400,  22  N.   Y.  S.  R.  405,  3  N.  Y.  Supp.  576. 

00.  Exposure  to  unnecessary  risks. 
— To  the  general  fellow-servant  rule  there 
are  well-defined  exceptions,  one  of  which 
arises  from  the  obligation  of  the  master  not 
to  expose  his  servant,  in  conducting  his 
business,  to  perils  which  might  be  guarded 
against  by  proper  diligence  on  his  part. 
Gardner  v.  Michigan  C.  R.  Co.,  1 50  [/.  S. 
349,  14  Sup.  Ct.  Rep.  140.  —  Foi.r.owiNG 
Texas  cSr  P.  R.  Co.  v.  Cox,  145  U.  S.  593. 
Rkvikwixg  Hough  7>.  Texas  &  P.  R.  Co., 
100  U.  S.  213;  Snow  V.  Mousatonic  R.  Co., 
8  Allen  (Mass.)  441. — Herbert  v.  Northern 
Pac.  R.  Co.,  8  Am.  &^  Eng.  R.  Cas.  85,  3 
Dak.  38,  13  A'.  IV.  Rep.  349.  —Quoting 
Farwell  v.  Boston  &  W.  R.  Corp.,  4  Mete. 
(Mass.)  49;  Laningv.  New  York  C.  R.  Co., 
49  N.  Y.  521.— APPROVF.n  IN  Bennett  v. 
Northern  Pac.  R.  Co.,  ?.  N.  Dak.  112. — Hobbs 
V.  Atlantic  &•  N.  C.  R.  Co.,  107  A'.  Car.  i, 
12  S.  E.  Rep.  124. 

01.  Negligence  in  construction 
and  repair  of  its  road.— A  company  is 
liable  to  employes  for  injuries  respiting  from 
the  unskilful,  improper,  o.  negligent  manner 
of  constructing  the  road ;  and  the  rule  ex- 
empting the  company  from  liability  for  in- 
jury to  one  employe  through  the  negligence 
of  another  does  not  apply.  Traskv.  Cali- 
f or  nit  .Southern  R,  Co.,  11  Am.  &*  Eng.  R. 

Cos.  192,  63  Cal.  96. 


The  company  may  be  liable  for  an  injury 
caused  by  the  falling  of  a  bridge,  where  the 
defects  therein  were  attributable  to  the  fault 
of  the  company.  McDemiott  v.  Pacific  R. 
Co.,  30  Mo.  115. 

Tlie  negligence  of  a  bridge  builder  and 
road  master  in  caring  for  a  culvert,  in  law, 
was  the  negligence  of  the  defendant;  and 
notice  to  the  former  of  a  defective  construc- 
tion was  notice  to  the  latter  ;  hence  it  is  not 
a  question  of  whether  the  servant  whose  neg- 
ligence caused  the  injury  and  the  servant 
injured  were  fellow-servants,  nor  whether 
the  former  was  ordinarily  skilful,  nor 
whether  the  defendant  was  negligent  in  em- 
ploying them.  Davis  v.  Central  f  7.  R.  Co., 
55  Vt.  84,  45  Am.  Rep.  590.— Following 
Hard  v.  Vermont  &  C.  R.Co.,  32  Vt.  473. — 
Approved  in  Ell  v.  Northern  Pac.  R.  Co., 
I  N.  Dak.  336.  DiSTiNGUiSHKD  IN  Feschel 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  17  Am.  & 
Eng.  R.  Cas.  545,  62  Wis.  338.  Followkd 
IN  Howard  v.  Delaware  &  H.  Canal  Co..  40 
Fed.  Rep.  195.  Reviewed  in  Near  v.  Del- 
aware &  H.  Canal  Co.,  32  Hun  (N.  Y.)  557. 

Plaintiff's  intestate  and  others  were  en- 
gaged in  removing  a  wreck  from  the  track, 
when  he  was  killed  by  a  derrick  swinging 
round  and  striking  him,  claimed  to  have 
been  caused  by  one  side  of  the  track  hav- 
ing settled.  Held,  that  the  company  could 
not  avoid  liability  on  the  ground  that  the 
accident  resulted  from  the  negligence  of 
fellqw-servants,  where  the  work  was  in  the 
immediate  charge  and  presence  of  the  com- 
pany's road  master.  Atchison,  T.  &'  S.  F. 
R.  Co.  v.  Wilson,  48  Fed.  Rep.  57,  4  U.  S. 
App.  25,  I  C.  C.  A.  25. — Following  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Ross,  112  U.  S. 
:i77,  5  Sup.  Ct.  Rep.  184.— Followed  in 
Woods  V.  Lindvall,  48  Fed.  Rep.  62,  4  U.  S. 
App.  49,  I  C.  C.  A.  37. 

<>2.  defective  track. — Where  an 

employe  of  a  railroad  is  injured  by  reason 
of  a  defective  track,  the  company  cannot 
shield  itself  from  responsibility  because 
another  employe  had  neglected  to  repair 
the  track  as  he  had  been  directed  to  do. 
Missouri  Pac.  R.  Co.  \.  James,  (Tex.)  10  S. 
W.  Rep.  332.  Le^vis  v.  St.  Louis  &^  I.  M. 
R.  Co.,  59  Mo.  495.  — Quoting  Snow  v. 
Housatonic  R.  Co.,  8  Allen  (Mass.)  441 ; 
Ford  V.  Fitchburg  R.  Co.,  no  Mass.  240. 
Reviewing  Flikez/.  Boston  &  A.  R.Co.,  53 
N.  Y.  549.—  Texas  &^  P.  R.  Co.  v.  Kirk.  62 
Tex.  227.— Following  Texas  Mex.  R.  Co. 
V.  Whitmore,  58  Tex.  ^TJ.—Stetler  v.  Chi- 
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cago  &-  N.  W.  R.  Co.,  49  Wis.  609,  6  N.  W, 
Rep.  303,  21  Am.  Ry.  Rep.  89. 

If  the  negligent  act  of  the  servant  at  once 
injures  a  fellow-servant,  he  cannot  recover; 
but  when  the  negligent  act  of  the  servant 
consisted  in  rendering  dangerous  the  track 
which  it  was  the  comjiany's  duty  to  use 
ordinary  care  to  keep  free  from  obstruc- 
tions, and  it  failed  to  discover  and  remove 
them  within  a  reasonable  time,  then  the 
negligence  of  the  servant  becomes  that  of 
the  master;  and  it  might  be  a  question 
whether  such  negligence  would  not  from 
the  first  be  charged  to  the  master.  Texas 
&*  P.  R.  Co.  V.  Hohn,  i  Tex.  Civ.  App.  36, 
21  S.  IV.  Rep.  942. 

(Mi.  defective  trestle-work.  — 

Wliere  the  track  over  a  trestle-work  was 
not  capable  of  supporting  an  engine,  and 
the  engineer  in  charge  had  orders  not  to 
put  his  engine  thereon,  which  orders  he 
disobeyed,  and  the  intestate  of  the  plaintiff, 
who  was  a  fireman  on  said  engine  and  who 
was  unaware  of  said  orders  or  of  the  danger, 
was  thereby  killed,  the  said  trestle-work 
giving  way — /le/ti,  that  the  plaintiff  was  en- 
titled to  recover,  on  the  ground  that  such 
death  was  occasioned  in  part  by  the  want  of 
care  in  the  defendart,  the  railroad  com- 
pany, w,:h  respect  to  said  trestle-work. 
Paulmier  v.  Erie  R.  Co.,  34  A'.  /.  L.  151.— 
Applied  in  Grayz^.  Philadelphia  &  R.  R. 
Co.,  22  Am.  &  Eng.  R.  Cas.  351,  24  Fed. 
Rep.  168,  23  Blatchf.  (U.  S.)  265. 

(»4.  Nej;Iigeiice  with  respect  to 
nia<?liiiiery  and  appliances.— A  com- 
pany is  liable  for  negligence  in  failing  to 
provide  safe  machinery,  whereby  a  servant 
is  injured,  although  the  negligence  of  a 
fellow  servant  contributes  to  the  injury. 
Mc.Ma/ion  v.  Henning,  i  McCrary  {U.  5.) 
516,  3  Fed.  Rep.  353.  Young  v.  New  Jersey 
&^  N.  V.  R.  Co.,  46  Fe,/.  Rep.  160.— QUOT- 
ING Grand  Trunk  R.  Co.  v.  Cummings,  106 
U.  S.  700,  I  Sup.  Ct.  Rep.  493;  Milwaukee 
&  St.  P.  K.  Co.  V.  Kellogg,  94  U.  S.  469.— 
Northern  Pac.  R.  Co.  v.  Charless,  51  Am.  &^ 
Eng.  R.  Cas.  198,  51  Fed.  Rep.  562,  7  [/.  S. 
■^PP-  359.  ~  C.  C.  A.  380.— Quoting  Hough 
V.  Texas  h  P.  R.  Co.,  ioo~U.  S.  213;  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Ross,  112  U.  S. 
377,  5  Sup.  Ct.  Rep.  184;  Northern  Pac.  R. 
Co,  V.  Herbert,  116  U.  S.  642,  6  Sup.  Ct. 
Rep.  590;  Ford  v.  Fitchburg  R.  Co.,  no 
Mass.  .40 ;  Flike  v.  Boston  &  A.  R.  Co.,  53 
N.  Y.  549 ;  Cone  v.  Delaware,  L.  &  W.  R. 
Co.,  81  N.  Y.  206;  Lewis  v.  Seifert,  116  Pa. 


St.  628,  II  Atl.  Rep.  514. — Distinguished 
IN  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Clark, 
57  Fed.  Rep.  125.— 5/.  Louis,  I.  M.  &^  S. 
R,  Co.  v.  Harper,  44  Ark.  524.  .4ic/iisau,  T. 
<5-  S.  F.  R.  Co.  V.  Holl,  1 1  Am.  &-  Eng.  R. 
Cas.  206,  29  Kan.  149.  To%vns  v.  Vicky'iirg, 
S.  Or'  P.  R.  Co.  ,37  La.  Ann.  630,  55  Am.  Rep. 
508.  Gibson  v.  Pacific  R.  Co.,  46  Mo.  163. — 
Approving  Snow  v.  Housatonic  R.  Co.,  S 
Allen  (Mass.)  441  ;  Seaver  v.  Boston  &  M. 
R.  Co.,  14  Gray  (Mass.)  466.  Quoting 
Mad  River  &  L.  E.  R.  Co.  v.  Barber,  5  Ohio 
St.  541 ;  Wright  v.  New  York  C.  R.  Co., 
25  N.  Y.  565.  Revikwing  McGatrick  v. 
Wason,  4  Ohio  St.  566;  Keegan  v.  Western 
R.  Co.,  8  N.  Y.  175 ;  Fifield  v.  Northern  R. 
Co.,  42  N.  H.  225. — Followed  in  Brothers 
V.  Cartter,  52  Mo.  372  ;  Dale  v.  St.  Louis,  K. 
C.  &  N.  R.  Co.,  63  Mo.  455  ;  Long  v.  Pacific 
R.Co.,  65  Mo.  225;  Warniington?^.  Atchison, 
T.  &  S.  F.  R.Co..  46  Mo.  App.  159;  Elliott 
V.  St.  Louis  &  \.  M.  R.  Co.,  67  Mo.  272  ; 
Cowles  V.  Richmond  &  D.  R.  Co.,  2  Am.  & 
Eng.  R.  Cas.  90,  84  \.  Car.  309,  37  Am.  Rep. 
620.  Modified  in  Clowers  v.  Wabash,  St. 
L.  &  P.  R.  Co.,  21  Mo.  App.  213. — Harper 
V.  Indianapolis  &•  St.  L.  R.  Co.,  47  Mo.  567. 
—Approving  Illinois  C.  R.  Co.  v.  Jewell, 
46  111.  99;  Wright  z/.  New  York  C.  R.  Co., 
25  N.  Y.  565  ;  Warner  v.  Erie  R.  Co.,  39  N. 
Y.  471.  Quoting  Brickner  v.  New  York 
C.  R.  Co.,  2  Lans.  (N.  Y.)  506 ;  Snow  v. 
Housatonic  R.  Co.,  8  Allen  (Mass.)  444; 
Gilman  v.  Eastern  R.  Corp.,  10  Allen  233. 
— Cone  v.  Delaware,  L.  &•  IV.  R.  Co.,  2 
Am.  (S-  Eng.  R.  Cas.  57,  81  N.  V.  206,  37 
Am.  Rep.  491  ;  affirming  15  Hitn  172. — 
Applied  in  Williams  v.  Delaware,  L.  &  W. 
R.  Co.,  39  Hun  430.  Distinguished  in 
White  V.  Sharp,  27  Hun  94. — Ellis  v.  New 
York,  L.  E.  &^  IV.  R.  Co.,  17  Am.  <S-  Eng. 
R.  Cas.  641,  95  N.  Y,  546;  reversing  29  Hun 
278. — Distinguished  in  Coppins  v.  New 
York  C.  &  H.  R.  R.  Co.,  43  Hun  26.  6  N.  Y. 
S.  R.  572 ;  Peschel  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  17  Am.  &  Eng.  R.  Cas.  545,  62  Wis. 
338. —  Weger  v.  Pennsylvania  R.  Co.,  55  Pa, 
St.  460. 

The  rule  is  the  same,  although  the  defect 
may  have  been  brought  about  by  the  neg- 
ligence of  another  employe.  McDade  v. 
Washington  &*  G.  R.  Co.,  26  Am.  &*  Eng.  R. 
Cas,  325,  5  Mackey  {D.  C.)  144.  — Quoting 
Northern  Pac.  R.  Co.  v.  Herbert,  1 16  U.  S. 
652;  Beeson  v.  Green  Mountain  Gold  Min. 
Co.,  57  Cal.  20. 

And  although  themachinery,  by  the  exer- 
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cise  of  care  and  caution,  might  have  been 
operated  so  as  not  to  cause  injury.  String- 
ham  V.  Stewart,  loo  A'.  V.  516,  3  A^  E.  Rep. 
575;  reversing  27  Hun  562,  64  Hovj.  Pr.  5. 
Ransicr  v.  Minneapnlis  &^  St.  L.  R.  Co..  21 
Am.  &■»  Eng.  A'.  Cas.  601,  32  Minn.  331,  20 
N.  IV.  Rep.  332.— Distinguished  in  Mc- 
Laren V.  Williston,  48  Minn.  299. 

Tlie  negligence  of  the  company  with  re- 
spect to  unprotected  niacliinery,  when  con- 
curring with  the  negligence  of  a  fellow- 
servant,  must  have  been  the  proximate 
cause  of  the  servant's  death  to  render  the 
company  liable  therefor.  Pullman  Palace 
Car  Co.  V.  Hark  ins,  55  Fed.  Rep.  932. 

Plaintiff's  husband  was  killed  while  em- 
ployed in  car  shops.  The  evidence  showed 
that  the  pro.ximate  cause  of  the  death  was 
his  being  caught  by  unprotected  machinery, 
the  dangers  of  which  he  was  ignorant. 
Held,  that  it  was  proper  to  refuse  to  instruct 
the  jury  that  there  could  be  no  recovery  if 
the  injury  resulted  from  the  negligence  of  a 
fellow-servant ;  and  it  was  proper  instead  to 
sliarge  that  it  was  the  duty  of  the  company 
to  take  reasonable  precautions  to  protect  its 
employes  against  dangerous  machinery,  a 
duty  wliich  could  not  be  delegated.  Pull- 
man Palace  Car  Co.  v.  Hark  ins,  55  Fed. 
Rep.  932.— Following  Hough  t/.  Texas  & 
P.  R.  Co.,  100  \J.S.  213;  Northern  Pac.  R. 
Co.  V.  Herbert,  116  U.  S.  642,  6  Sup.  Ct. 
Rep.  590;  Baltimore  &  O.  R.  Co.  v.  Baugh, 
149  U.  S.  368,  13  Sup.  Ct.  Rep.  914. 

05.    defective  jack. — It  is  the 

duty  of  a  company  to  furnish  its  employes 
with  safe  tools  and  appliances.  So  where 
two  em|)loyes  are  engaged  in  jacking  up  a 
car,  the  company  cannot  avoid  liability  for 
an  injury  to  one  caused  by  the  other  geicing 
for  use  a  defective  jack,  where  the  selection 
was  made  without  the  aid  of  the  injured 
employe.  Williams  y.  New  York,  L.  E.  &* 
IV.  R.  Co.,  21  N.  v.  Supp.  259. 

In  such  case  it  is  error  to  withdraw  the 
case  from  the  jury  on  a  charge  of  contribu- 
tory negligence  on  the  part  of  the  plaintifl 
in  going  under  the  car  when  the  jack  would 
have  raised  it  high  enough  to  have  avoided 
the  necessity,  or  in  failing  to  use  other 
supports  that  might  have  prevented  the  car 
from  falling.  IVilliams  v.  New  York,  L.  E. 
&•  IV.  R.  Co..  21  N.  Y.  Supp.  259. 

00.  Negligence  with  respect  to  en- 
gines.— Wheie  an  employe  was  injured  by 
the  sudden  starting  of  a  locomotive,  caused 
by  its  behig  defective  and  out  of  repair,  of 


which  defects  the  corporation  had  notice — 
field,  that  it  was  no  defense  that  the  engi- 
neer could  have  so  managed  the  engine  as 
to  have  prevfnted  tiie  accident.  Cone  v. 
Ddaware,  L.  6-  IV.  R.  Co.,  2  Am.  6-  Eng. 
R.  Cas.  57,  81  A'.  Y.  206,  37  Am.  Rep.  491  ; 
affirming  15 //««  172.— Distinguished  in 
Cregan  v.  Marston,  126  N.  Y.  56S.  Fol- 
lowed IN  Hall  V.  Cooperstown  &  S.  V.  R. 
Co.,  49  Hun  373,  19  N.  Y.  S.  R.  646.  3  N.  Y. 
Supp.  584.  Quoted  in  Northern  Pac.  R. 
Co.  V.  Charlcss,  51  Am.  &  Eng.  R.  Cas.  :98, 
51  Fed.  Rep.  562,  7  U.  S.  App.  359,  2  C.  C. 
A.  3S0.  Reviewed  in  Murtaugh  v.  New 
York  C.  &  H.  R.  R.  Co.,  49  Ilun'456.  23  N. 
X.  S.  R.  6-^6.— Crutc/ifieldv.  Ric/tmoiid&^  D. 
R.  Co.,  76  A'.  Car.  320,  14  yim.  Ry.  Rep.  292. 
— Approved  in  Burlington  &  C.  R.  Co.  v. 
Liehe,  17  Colo.  2S0. 

07.  defective  boiler.— In  an  ac- 
tion against  a  railroad  company  to  recover 
damages  for  tlie  death  of  an  engineer  and 
fireman  upon  its  road,  caused  by  the  explo- 
sion of  the  boiler  of  a  locomotive  which 
had  recently  come  from  the  repair  shop  of 
the  company  and  had  been,  insufficiently 
repaired,  the  company  is  not  exempt  from 
liability  on  the  allegation  that  the  w  .cmen 
in  the  repair  shop  who  did  the  work  were 
fellow-servants  of  the  deceased,  although  it 
appear  that  they  were  under  the  same  gen- 
eral superintendent.  Pennsylvania  <&-•  A''. 
Y.  C.  &*  R,  Co.  V.  Mason,  109  Pa.  St.  296. 

Where  an  engineer  was  killed  by  the  ex- 
plosion of  the  boiler  of  his  engine — keld, 
to  have  been  the  duty  of  the  company  to 
furnish  the  deceased  with  a  safe  engine,  and 
if  this  duty  was  neglected,  the  company 
could  no''  relieve  itself  from  liability  on  the 
ground  that  its  mechanics,  whose  duty  it 
was  to  build  and  keep  in  safe  repair  its  en- 
gines, were  derelict  in  the  discharge  of  their 
duty,  such  duty  not  being  in  the  same  line 
of  employment  with  that  of  the  deceased. 
Toledo,  IV.  &*  IV.  R.  Co.  v.  Moore,  77  ///. 
217.— Quoting  Chicago  &  N.  W.  R.  Co.  v. 
Swett,  45  111.  197. — Followed  in  Kranz  v. 
White,  8  111.  App.  583. 

08.  Negligence  with  respect  to 
cars. — .'\s  respects  the  duty  of  a  company 
to  have  its  cars  inspected  so  that  they  may 
be  maintained  in  a  safe  condition  for  use 
by  its  servants,  the  master  is  not  exonerated 
from  liability  to  a  servant  for  the  neglect  of 
this  duty  upon  the  ground  that  its  car  in- 
spector, and  the  servant  injured  by  reason 
®f  his  neglect,  were  fellow-servants.    Macy 
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V.  St.  Pau/&'  D.  R.  Co.,  II  Minn.  200,  28  N. 
W.Rep.  249.— Following  Tierney  z/.  Min- 
neapolis &  St.  L.  R.  Co.,  33  Minn.  311,  23 
N.  W.  Rep.  229;  Fayw.  Minneapolis  &  St. 
L.  R.  Co.,  30  Minn.  231,  15  N.  W.  Rep.  241. 

CO. insufficient  brakes.* — When 

the  accident  was  caused  by  the  negligence 
of  the  company  in  not  providing  sufficient  . 
brakes  to  hold  a  car  on  the  sidetrack  where 
it  was  placed,  the  negligence  is  that  of 
the  company  and  not  of  a  fellow-servant. 
Henry  v.  Wabash  Western  R.  Co.,  1.09  Mo. 
4S8,  19  S.  VV.  Rep.  239.— Distinguishing 
Schaub  V.  Hannibal  &  St.  J.  R.  Co.,  106  Mo. 

74- 

7C  Negligence  in  the  operation 
and  manning  of  trains.— A  railroad 
company  which  neglects  to  see  that  there 
are  a  sufficient  number  of  brakenien  on  a 
train  when  it  starts  on  its  trip,  is  liable  to  a 
servant  consequently  injured  without  con- 
tributory negligence  on  his  part,  altliough 
the  immediate  negligence  in  so  starting  was 
that  of  a  co-servant.  Booth  v.  Boaton  &»  A. 
R.  Co.,  73  N.  V.  38. — Following  Flike  v. 
Boston  &  A.  R.  Co.,  53  N.  Y.  550.— Applied 
IN  Smith  V.  Wabash,  St.  L.  &  P.  R.  Co.,  31 
Am.  &  Eng.  R.  Cas.  331,  92  Mo.  359.  Ap- 
proved IN  Quill  V.  New  York  C.  &  H.  R. 
R.  Co.,  16  Daly  (N.  Y.)  313.  Distinguished 
IN  Newell  V.  Ryan,  40  Hun  (N.  Y.)  286. 
Followed  in  Fuller  v.  Jewett,  i  Am.  &  Eng. 
R.  Cas.  109,  So  N.  Y.  46.  Quoted  in  Ste- 
phens V.  Hudson  Valley  Knitting  Co.,  69 
Hun  375.  Reviewed  in  Southern  Pac. 
Co.  t/.  LafTerty,  57  Fed.  Rep.  536;  Mann  v. 
Delaware  &  H.  Canal  Co.,  12  Am.  &  Eng. 
R.  Cas.  199,  91  N.  Y.  495. 

Where  the  negligence  of  an  engineer  of  a 
train  in  running  it  is  contributory  with 
that  of  the  company  in  not  sending  a  suffi- 
cient number  of  brakemen,  and  both  to- 
gether cause  an  injury  to  an  employe,  the 
negligence  of  the  engineer  does  not  relieve 
the  company  from  liability.  Booth  v,  Boston 
<S-  A.  R.  Co.,  73  A^.  V.  38. 

Where  an  action  is  brought  against  a  rail- 
road company  by  one  of  its  employes  to 
recover  damages  for  personal  injuries  sus- 
tained by  the  enforcement  of  an  order  made 
by  the  superintendent  of  the  company  as  to 
the  management  of  a  particular  train,  which 
order  was  unreasonable  and  the  enforce- 


*  Brakeman  knocked  off  cars  by  co-employ6 
may  recover  if  the  injury  was  caused  by  a  defec- 
tive brake,  see  33  Am.  &  Eng.  R.  Cas.  356,  aistr. 


ment  of  the  same  was  dangerous  to  such 
employe,  the  fact  that  the  negligence  of  a 
fellow-.servant  of  the  injured  person,  while 
executing  such  order,  contributed  in  pro- 
ducing the  injury  afTords  no  defense  to  tlie 
action.  Pittsburgh,  C.  &>  St.  L.  R.  Co.  v. 
Henderson,  'j  Am.  &*  Efig.  R.  Cas.  529,  37 
Ohio  St.  549. —Applied  in  Smith  z/.  Wabash, 
St.  L.  &  P.  R.  Co.,  31  Am.  &  Eng.  R.  Cas. 
331,92  Mo.  359.  Reviewed  in  Dick  v.  In- 
dianapolis, C.  &  L.  R.  Co.,  8  Am.  &  Eng.  R. 
Cas.  loi,  38  Ohio  St.  389. 

Another  company  whose  road  connected 
with  defendant's  made  arrangements  to  run 
a  train  over  both  roads,  to  be  governed 
while  on  defendant's  road  by  its  rules  and 
it  to  have  control  of  the  hands;  but  the 
other  company  was  at  liberty  to  employ 
such  engines  and  hands  as  it  might  please. 
Plaintiff,  a  brakeman  on  such  train,  was  in- 
jured by  a  collision  with  a  train  of  defend- 
ant company.  Held,  that  the  conductor 
on  defendant's  train  was  not  a  fellow-ser- 
vant with  plaintiff  ;  but  a  failure  to  employ 
a  suitable  conductor,  or  to  have  a  reasonably 
safe  system  for  directing  its  trains,  would 
render  defendant  liable.  Zeigler  v.  Danbury 
&•  N.  R.  Co.,  23  Atn.  &*  Eng.  R.  Cas.  400,  52 
Conn.  543. 

71.  Negligence  with  respect  to 
materials  and  structures.— The  em- 
ployer, though  he  may  act  through  others, 
is  bound  to  use  ordinary  care  in  providing 
competent  servants  and  safe  materials  and 
structures,  and  is  responsible  to  any  servant 
who  is  injured  by  negligence  in  this  respect ; 
the  rule  as  to  "fellow-servants"  does  not 
extend  to  such  a  case.  Dillon  v.  Union  Pac. 
R.  Co.,  z  Dill.  {U.  S.)  ^19. 

Plaintiff's  intestate,  a  carpenter,  was  di- 
rected by  his  foreman  to  go  on  a  scaffold- 
ing which  was  apparently  properly  con- 
structed and  safe,  but  which  in  fact  was 
constructed  of  insufficient  material  and  by 
incompetent  persons,  and  it  gave  way,  caus- 
ing his  death.  Held,  that  the  company  was 
liable,  as  such  a  case  did  not  come  within 
the  rule  exempting  the  employer  from  lia- 
bility for  injury  to  one  employe  through  the 
negligence  of  another.  Brickner  v.  New 
York  C.  R.  Co.,  2  Lans.  (N.  V.)  506;  a/- 
firmcd  in  49  N.  Y.  672,  wtfw.— QUOTING 
Snow  V.  Housatonic  R.  Co.,  8  Allen  (Mass.) 
444 ;  Hutchinson  v.  York,  N.  &  B.  R.  Co., 
5  Ex.  352  ;  Oilman  v.  Eastern  R.  Corp.,  10 
Allen  (Mass.)  233.  Reconciling  Wright  v. 
New  York  C.  R.  Co.,  25  N.  Y.  56?;  Warner 
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V.  Erie  R.  Co.,  39  N.  Y.  471.— Explained 
IN  Tinney  v.  Boston  &  A.  R.  Co.,  62  Barb. 
(N.  Y.)  218.  Quoted  in  Harper  v.  Indian- 
apolis &  St.  L.  R.  Co.,  47  Mo.  567.  Re- 
viewed IN  Dobbin  v.  Richmond  &  D.  R. 
Co.,  81  N.  Car.  446. 

72.  Coiicurriu;;  negligence  of  vice- 
principal. — A  master  is  liable  to  his  ser- 
vant for  an  injury  caused  by  his  o.vn  negli- 
gence and  the  concurrent  negligence  of  a 
fellow-servant ;  and  the  same  rule  applies 
where  the  master  acts  by  a  vice-principal. 
Northwestern  Fuel  Co.  v.  Danielson,  57  Fed. 
Hep.  915. 

II.  SUFEBIOB-SEBVANT  OB  VICE-FBINCIFAL 
EULE.* 

1.  Statement  of  the  Rule. 

73.  Gencr.ally. — A  master  is  responsi- 
ble to  his  servant  for  an  injury  sustained 
by  him  in  consequence  of  the  negligence  of 
a  fellow-servant,  (i)  when  the  latter,  having 
authority  over  the  former,  orders  him  to  do 
an  act  not  witliin  the  scope  of  his  employ- 
ment, whereby  he  is  exposed  to  a  danger 
not  contemplated  in  his  contract  of  service, 
and  he  is  injured  in  so  doing;  (2)  where 
the  master  has  charged  the  latter  with  the 
duty  of  providing  proper  material  and  ap- 
pliances for  carrying  on  a  work,  in  which  he 
is  personally  engaged  with  the  former  or 
not,  and  by  his  neglect  to  do  so  the  former 
is  injured.  Gilmore  v.  Northern  Pac.  R. 
Co.,  15  Am.  6^  Fnif.  R-  Cas.  304,  9  Sawy. 
{U.  S.)   558,    18   Fe,l.   Rep.    866.— DiSTiN- 

GUISHED  AND  COMMENTED  ON  IN  Hogan  W. 

Northern  Pac.  R.  Co.,  53  Am.  &  Eng.  R. 
Cas.  -34,  53  Fed.  Rep.  519.     Reviewed  in 

*  Liability  of  master  for  injury  to  servant 
caused  by  negligence  of  vice-principal,  see  notes, 
2  L  R.  A.  U)i;  4  /,/.  852;  7  /(/.  501. 

When  employe  does  not  assume  risk  of  negli- 
gence of  employer's  representative  or  vice- 
principal,  see  note,  6  L.  R.  A.  585. 

Criterion  for  determining  when  employ6  or 
agent  becomes  vice-principal,  for  whose  negli- 
gence master  is  liable,  see  notes,  38  Am.  & 
Enc.  R.  Cas.  102;  67  Am.  Dec.  590;  35  Am.  St. 
Rep.  140;  4  L.  R.  A.  794;  18  /</.  827. 

When  an  employ6  may  be  both  a  vice-princi- 
pal and  a  fellow-servant,  according  to  duties  to 
be  performed,  see  note,  48  Am.  &  Eng.  R.  Cas. 
317- 

Road  master  as  vice-principal,  see  note,  15 
Am.  &  Eng.  R.  Cas.  315. 

Liability  of  master  for  the  injury  to  servant 
caused  by  defects  in  machinery  or  appliances 
when  the  work  is  intrusted  to  a  superintendent, 
see  note,  21  Am.  Rep.  579. 


Couch  V.  Charlotte,  C.  &  A.  R.  Co.,  28  Am. 
&  Eng.  R.  Cas.  331,  22  So.  Car.  557. 

When  an  employer  places  one  person  in 
his  employ  under  the  direction  of  another 
also  in  his  employ,  such  employer  is  liable 
for  injuries  to  the  person  placed  in  the 
subordinate  situation  by  the  negligence  of 
his  superior.  Mad  River  &'  L.  E.  R.  Co.  v. 
Barber,  5  Ohio  St.  541.— Following  Little 
Miami  R.  Co.  v.  Stevens,  20  Ohio  415. — 
Chicago  <&■•  A.  R.  Co.  v.  May,  15  Am.  &• 
Eitg.  R.  Cas.  320,  108  ///.  288.— Applied  in 
Pullman  Palace  Car  Co.  v.  Laack,  143  111. 
242.  Followed  in  Fanter  v.  Clark,  15  111. 
App.  470.  Quoted  in  Fitzgerald  v.  Hon- 
komp,  44  111.  App.  365;  Hobbold  v.  Chi- 
cago Sugar  Refining  Co.,  44  111.  App.  418. — 
Palmer  v.  Utah  <S»  N.  R.  Co.,  2  Idaho  290, 
13  Pac.  Rep.  425. — Following  Hough  v. 
Texas  &  P.  R.  Co.,  100  U.  S.  213 ;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Ross,  112  U.  S.  377, 
5  Sup.  Ct.  Rep.  184. — Louisville,  C.  6^  L.  R. 
Co.  V.  Cavens,  9  Bush  (K'y.)  559.— Quoting 
Louisville  &  N.  R.  Co.  v.  Collins,  2  Duv. 
(Ky.)  1  ij.— Louisville  &>  N.  R.  Co.  v.  Moore, 
24  Am.  &>  Eng.  R.  Cas.  443,  S3  Ky.  675. 
Murphy  v.  Holbrook,  20  Ohio  St.  137.  Pitts- 
burgh, Ft.  IV.  &>  C.  R.  Co.  V.  Lewis,  33  Ohio 
St.  196. — Followed  in  Pittsburg,  C.  &  St. 
L.  R.  Co.  V.  Ranney,  37  Ohio  St.  665. — 
Pittsburg,  C.  &'  St.  L.  R.  Co.  v.  Ranney,  5 
Am.  &*  Eng.  R.  Cas.  533,  37  Ohio  St.  665. 
—Following  Pittsburgh,  Ft.  W.  &  C.  R. 
Co.  V.  Lewis,  33  Ohio  St.  196;  Little  Miami 
R.  Co.  z*.  Stevens,  20  Ohio  416;  Cleveland, 
C.  &  C.  R.  Co.  V,  Keary,  3  Ohio  St.  201; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Lavalley, 
36  Ohio  St.  221. — Approved  in  Alexander 
V.  Pennsylvania  Co.,  4S  Ohio  St.  623. — 
Haynes  v.  East  Tenn.  &^  G.  R.  Co.,  3  Coldw. 
{Tenn.)  222. — Disapproved  in  Randall  v. 
Baltimore  &  O.  R.  Co.,  109  U.  S.  478. 
Quoted  in  Louisville  &  N.  R.  Co.  v. 
Bowler,  9  Heisk.  (Tenn.)  866.  Reviewed 
IN  Nashville  &  C.  R.  Co.  v.  Carroll.  6  Heisk. 
(Tenn.)  ^^7.— Louisville  &*  A'.  R.  Co.  v. 
Bowler,  9  Heisk.  ( Tenn.)  866,  20  Am.  Ry. 
Rep.  65. 

The  negligence  of  the  vice  principal  is  the 
negligence  of  the  company.  Dry  mala  v. 
Thompson,  26  Minn.  40,  i  A^.  W.  Rep.  255. 
Cooper  v.  Pittsburgh,  C.  <S-  St.  L.  R.  Co.,  24 
W.  Va.  yj.  Chicago,  M.  <S-  St.  P.  R.  Co.  v. 
Ross,  17  Am.  &•  Eng.  R.  Cas.  501,  112  U.  S. 
377.  5  Sup.  Ct.  Rep.  184.  Au  V.  Ne^v  York, 
L.  E.  &'  W.  R.  Co.,  29  Fed.  Rep.  72. 
Fagundes  v.  Central  Pac.  R.  Co. ,  79  Cal.  97, 
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3  L.  H.  A.  824,  21  Pac.  Rep.  437.  McMaster 
V.  Illinois  C.  'A'.  Co.,41  Am.  &>  Eng.  R.  Cas. 
486,  65  Miss.  264,  7  ^;«.  5/.  AV/.  653,  4  So. 
Rep.  59.  Denver,  S.  P.  &>  P.  R.  Co.  v.  Dris- 
coll,  38  Am.  &•  Eng.  R.  Cas.  105,  12  CWt?. 
5:10,  21  Pac.  Rep.  708.  Wabash,  St.  L.  dr' 
P.  R.  Co.  V.  llaivk,  31  ^w.  i^  Eiig.  R.  Cas. 

306,   121  ///.  259,   12  ^V.  ii".  Rtp.  253,   10  ffV^/. 

A'.;/.  137.  Illinois  C.  R.  Co.  v.  Pirtle,  47 
///.  ^///.  498.  McLeod  V.  Ginther,  8  ^i;«. 
<S»»  AV/i,'-.  /i'.  Gii.  162,  So  A/.  399.  Miller  v. 
Missouri  Pac.  R.  Co.,  53  y^w.  iS^*  AT;/^.  A'. 
C'<w.  598,  109  Mo.  350,  19  5.  IV.  Rep.  58. 
A'ww  V.  Wabash  Western  R.  Co.,  U2  Mo.  45, 
206".  W.  Rep.  472.  CloTcers  V.  Wabash,  St. 
L.  <S-  i".  A'.  Co.,  21  J/(;.  .///.  213.  Smith  v. 
iVt^w.v  6V/J'  Gr'  P.  R.  Co.,  17  Am.  Qy  Eni^.  R. 
Cas.  561.  15  Neb.  583,  19  N.  W.  Rep.  638. 
Ollrien  v.  American  Dr editing  Co.,  53  N.  J. 
L.  291,  21  ^///.  Rep.  324.  Corcoran  v.  //^j/- 
^riP(;/C',  59  yv^.  K  517. — Applied  in  Central 
Trust  Co.  V.  Wabash,  St.  L.  &  P.  R.  Co.,  34 
Fed.  Rep.  616.  Distinguished  in  Cregan 
V.  Marston,  126  N.  Y.  568;  Miller  z'.  South- 
ern Pac.  Co.,  20  Oreg.  285. — Ration  v.  West- 
ern A\  C.  R.  Co.,  31  Am.  &*  Eng.  R.  Cas. 
298,  96  N.  Car.  455.  Cleveland,  C.  &"  C.  R. 
Co.  V.  Keary,  3  Ohio  St.  201.  Davis  v.  Cen- 
tral Vt.  R.  Co.,  55  P't.  84,  45  Am.  Rep.  590. 
Missouri  Pac.  R.  Co.  v.  James,  (Tex.)  10 
5.  W.  Rep.  332.  Texas  <^  P.  R.  Co.  v.  IsTirh, 
62  Te.v.  227.  Lewis  v.  St.  Louis  tS^*  /.  M.  R. 
Co.,  59  Mo.  495.  Riley  v.  W'w/  Virginia  C. 
&>  P.  R.  Co.,  27  W.  Va.  145.  Cris'well  v. 
Pittsburgh,  St.  L.  &-  C.  R.  Co.,  33  ^/«.  5- 
Eng.  R.  Cas.  232,  30  W.  Va.  798,  6  5.  E. 
Rep.  31.  Haney  v.  Pittsburgh ,  C,  C.  &^  St. 
L.  R.  Co.,  38  fF.  Va.  570,  18  5.  £".  AV/. 
748. 

Where  the  master  delegates  to  another 
the  performance  of  a  duty  to  his  servants 
which  he  has  impliedly  contracted  to  per- 
form in  person,  or  which  rests  upon  him  as 
an  absolute  duty,  such  as  supplying  safe 
machinery,  appliances,  etc.,  he  is  liable  for 
the  manner  in  which  that  duty  is  performed, 
as  the  one  to  whom  such  duty  is  intrusted 
stands  in  the  place  of  the  master ;  but  as  to 
all  other  matters  he  is  but  a  fellow-servant ; 
and  the  fact  that  one  acts  as  a  foreman  does 
not  destroy  the  relation.  Fones  v.  Phillips, 
39  Ark.  17. — Quoting  Coon  v.  Syracuse  & 
U.  R.  Co.,  6  Barb.  (N.  Y.)  231;  Wright  v.  New 
York  C.  R.  Co.,  25  N.  Y.  563.  Reviewing 
Flike  V.  Boston  &  A.  R.  Co.,  53  N.  Y.  549 ; 
Fort  v.  Union  Pac.  R.  Co.,  2  Dill.  (U.  S.) 
259, 17  Wall.  553. — Colorado  Midland  R.  Co. 


V.  Nay  Ion,  17  Colo.  501,  30  Pac.  Rep.  249, 
Loughlin  v.  State,  105  ^V.  Y.  159,  6  N.  Y.  S. 
R.  826,  II  N.  E.  Rep.  371.  Ell  v.  Nort/iern 
Pac.  R.  Co.,  48  Am.  &*  Eng.  R.  Cas.  318,  i 
2V.  Dak.  336.— Approving  Davis  v.  Citntral 
Vt.  R.  Co.,  55  Vt.  84;  Copper  v.  Louisville, 
E.  &  St.  L.  R.  Co.,  103  Ind.  305,  2  N.  E. 
kep.  749;  Oison  V.  St.  Paul,  M.  &  M.  R. 
Co.,  38  Minn.  117,  35  N.  W.  Rep.  866; 
Webb  V.  Richmond  &  D.  R.  Co.,  97  N.  Car. 
387,  2  S.  E.  Rep.  440.  Disapproving  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Ross,  112  U.  S. 
377,  s  Sup.  Ct.  Rep.  184.  Quoting  Crispin 
V.  Babbitt,  81  N.  Y.  516.— AVjj  v.  Walker, 
139  Pa.  St.  42,  21  Atl.  Rep.  157. 

When  an  employer  acts  through  an  agent, 
he  undertakes  tliat  his  agent  shall  be  a 
capable  person  for  the  position  lie  '  olds. 
Stewart  v.  Philadelphia,  W.  &*  B.  .  Co., 
(Del.)  17  Atl.  Rep.by). 

A  master  is  responsible  for  acts  of  his 
servant  done  within  the  scope  of  his  busi- 
ness and  in  furtherance  of  his  interests,  but 
done  in  excess  or  even  in  disobedience  of 
his  orders,  express  or  implied ;  in  employ- 
ing the  servant  the  master  takes  the  risk  of 
his  disobedience.  He  is  therefore  liable  for 
the  injuries  resulting  from  such  acts,  not 
only  to  outsiders,  but  to  subordinate  fellow- 
employes.  Chicago  &>  N.  W.  R.  Co.  v. 
Bayfield,  37  Mich.  205.— Not  FOLLOWED  IN 
O'Brien  v.  American  Dredging  Co.,  53  N. 
J.  L.  291. 

It  is  only  where  the   master  withdraws 
from  the  management  of  the  business,  in- 
trusting it  to  a  middleman  or  superior  st;: 
vant,  or  where,  as  in  case  of  a  corpor.-: 
the   busincs.s   is  of  such  a  nature  thni  •.. 
general  management  and  control  thjie.ii  1 
necessarily  committed  to  agents,  that  t' 
master  can  be  held  liable  to  a  subordinate 
for  the  negligent  acts  of  one  thus  acting  in 
his  stead.     M alone  v.  Hatha'.vay,  64  N.   Y. 
5. — Explaining  Laning  v.  New  York  C. 
R.  Co.,  49  N.  Y.  521 ;  riike  v.  Boston  &  A. 
R.  Co.,  53  N.  Y.  549. 

A  marked  change  from  the  old  rule  is 
taking  place  in  the  law  as  to  servants 
clothed  with  partial  authority  only,  such  as 
a  foreman  or  superior  servants;  and  the 
principle  upon  which  such  change  is  based 
is  that  when  a  master  delegates  any  duty 
which  he  owes  to  his  servants  he  is  liable 
for  its  proper  performance.  Anderson  v. 
Bennett,  38  Am.  &>  Eng.  R.  Cas.  87,  16  Oreg. 
515,  19  Pac.  Rep.  765,  8  Am.  St.  Rep.  311.— 
Quoting  Chicago,  M.  &  St.  P.  R.  Co.  v. 
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Ross,  112  U.  S.  377;  Flike  v.  Boston  &  A. 
R.  Co..  53  N.  Y.  553. 

When  the  master  or  superior  places  the 
entire  charge  of  his  business,  or  a  distinct 
branch  of  it,  in  the  hands  of  an  agent  or 
subordinate,  exercising  no  discretion  or 
oversigiit  of  his  own,  tlie  master  is  liable  for 
the  negligence  of  such  agent  or  subordinate. 
Lewis  V.  Seifcrt,  Ii6  Pa.  St.  628,  9  Cent. 
Kep.  751,  II  Atl.  Rep.  514,  20  W.  A'.  C.  145. 

When  a  superintendent,  agent,  or  foreman 
is  empowered  to  select,  employ,  and  dis- 
charge such  servants  as  operate  under  him, 
he  is  bound  to  use  the  same  care  in  protect- 
ing such  servants  from  injury  as  is  imiiosed 
oil  the  master;  and  for  any  failure  in  tills 
respect,  resulting  injuriously  to  the  servant, 
the  master  must  respond.  Douglas  v.  Texas 
Me.v.  K.  Co.,  63  Tex.  564.  Clikago,  B.  &>  Q. 
A'.  Co.  V.  n/ani,  24  ///.  App.  438. 

Where  injury  is  caused  by  the  negli- 
gence of  the  vice-principal  to  an  employe 
uiuier  him,  the  law  views  the  act  in  the  same 
li.:^ht  as  if  the  master  had  been  personally 
piesent  and  commiited  the  negligent  act. 
Sxveeney  v.  Gulf,  C.  <S^  S.  F.  R.  Co.,  84  Tex. 
433.  195.  IV.  Rep.  555. 

74.  Reason  I'or  the  rule— Kespoii- 
(leat  superior. — The  liability  of  railroad 
companies  for  injuries  caused  to  their  ser- 
"  lilts  by  the  carelessness  of  other  employes 
\.  lio  are  placed  in  authority  and  control 
over  them  is  founded  upon  considerations 
of  public  policy.  Lake  Shore  <3-«  il/.  S.  R. 
Co.  V.  Spaugler,  28  Am.  &>  I'^fig.  R-  Cas.  319, 
44  Ohio  St.  471,  S  A'.  E.  Rep.  467.— DisriN- 
GUisHiNC.  Western  &  A.  R.  Co.  v.  Bishop, 
50  Ga.  465. — Approved  in  Runt  v.  Her- 
ring, 21  N.  Y.  Supp.  244. 

While  the  master  is  not  liable  unless  the 
negligent  servant  was  the  superior  of  the 
one  injured,  yet,  as  the  conductor  in  this 
case,  who  was  a  party  to  the  neglect,  was 
t!ie  superior  of  the  injured  brakeinan,  the 
rule  of  respondeat  superior  applies,  and  the 
company  is  liable.  Ne^vport  News  &*  M.  V. 
Co.  v.  Dentzel,  91  Ky.  42,  14  S.  W.  Rep.  958. 
See  also  Louisville  &^  N.  R.  Co.  v.  Bowler,  9 
Heisk.  ( Tenn.)  866,  20  Am.  Ry.  Rep.  65. 

After  a  train  on  the  defendant  road  had 
arrived  in  the  yards  at  Nashville,  and  while, 
acdording  to  the  evidence,  it  was  doubtful 
whether  it  was  under  the  control  of  the  con- 
ductor or  the  yard  master,  the  conductor 
ordered  the  deceased,  the  foreman  of  the 
car  repairers,  to  go  under  a  car  and  repair  a 
brake ;  and  while  he  was  so  engaged,  and 
5  D.  R.  D.— 43. 


this  was  known  to  the  conductor,  the  train 
started  and  the  car  repairer  was  run  over 
and  killed.  In  an  action  by  his  administra- 
trix to  recover  damages  of  the  company  for 
causing  his  death — held,  that  if  the  con- 
ductor was  in  charge  of  the  train  the  com- 
pany is  liable  under  the  rule  of  respondeat 
superior.  Ritt  v.  Louinille  <S~»  A'.  R.  Co., 
(Ay.)  31  Am.  &^  Eng.  R.  Cas.  2S9,  4  S.  W. 
Rep.  796. 

75.  Vice- principal's  negligence 
not  an  assumed  risli.— An  employe  as- 
sumes all  the  risks  incident  to  the  service 
lie  enters;  but  he  does  not  assume  a  risk 
created  by  the  negligent  act  of  the  master's 
re;)resentat.ive  in  making  unsafe  work  which 
he  si)ecifically  orders  the  employe  to  per- 
form. Taylor  v.  Evansville  Sr^  T.  H.  R.  Co., 
41  Am.  &'  Eng.  R.  Cas.\yj,  121  Ind.  124,  22 
N.  E.  Rep.  S76,  6  Z.  R.  A.  5S4,  41  Alb.  L. 
/•  173- 

2.  Scope  and  Extent  of  the  Rule. 

76.  Depends  upon  nature  of  ser- 
vice, not  on  ranlc  of  servant. — The 

true  test  whether  an  employer  is  liable  to 
one  employe  for  an  injury  received  through 
the  negligence  of  another  employe  depends 
upon  the  character  of  the  act  performed, 
which  causes  the  injury,  and  not  upon  the 
rank  or  grade  of  the  person  perfc^rming  it. 
If  ft  be  neglect  of  one  of  the  duties  the  em- 
ployer has  impliedly  contracted  to  perform, 
he  is  liable,  no  matter  what  the  rank  or 
grade  of  the  person  he  has  designated  to 
perform  it,  because  that  person  is  an  agent 
and  not  a  servant.  Galveston,  H.  (S-*  S.  A. 
R.  Co.  V.  Smith,  44  Am.  &>  Eng.  R.  Cas.  598, 
76  Tex.  611,  13  S.  IV.  Rep.  562.— QUOTING 
Wall  V.  Texas  &  I^  R.  Co.,  2  Tex.  Unrep. 
Cas.  432 ;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Farmer,  73  Tex.  85.  —  Colorado  Midland  R. 
Co.  V.  Nay  Ion,  17  Colo.  501,  30  Fac.  Rep.  249. 
Loughlin  v.  State,  105  A'.  Y.  159.  Ell  v. 
Northern  Pac.  R.  Co.,  48  Am.  &^  Eng.  R. 
Cas.  11^,  I  N.Dai.  336.  Dwyer\.  Ameri- 
can Exp.  Co.,  53  Am.  &•  Eng.  R,  Cas.  612,  82 
Wis.  307,  52  A'^.   W.  Rep.  304. 

The  question  is.  Were  they  fellow-ser- 
vants? If  they  were,  there  can  be  no  re- 
covery against  the  master  for  injuries  caused 
by  the  negligence  of  the  co-employe.  Tay- 
lor V.  Evansville  &^  T.  H.  R.  Co.,  121  Ind. 
124,  22  A^.  E.  Rep.  876,  6  L.  R.  A.  584.  41 

Alb.  L.J.  in. 
A  railway  superintendent,  although  hav- 


?"S90g 


674 


FELLOW-SERVANTS,  77-81. 


iJSIIi 


llWI  ■ 
'limn- 


ing power  to  employ  men  or  to  represent 
the  master  in  other  respects,  is,  in  the  man- 
agement of  niiichiner",  i  fellow-servant  of 
the  other  operatives.  Slattcrly  v.  New 
York,  L.  E.  &*  W.  R.  Co.,  2i  A^.  Y.S.  R. 
552,  51  Hun  638,  mem.,  4  N.  Y.  Siipp.  910. 

77.  nor  upon  the  denartiiieiit 

of  Hfii'vlcc— The  master  is  liable  for  negli- 
gence of  a  vice-principal,  regardless  of  the 
department  of  service  in  which  he  is  work- 
ing. Galveston,  H.  &»  S.  A.  R.  Co.  v.  Smith, 
44.  Am.  <S-  Kng.  R.  Gts.  598,  76  Tex.  611,  13 
5.  ir.  Rep.  562, 

78.  l)c}f  ree  of  care— A  vice-principal 
is  bound  to  use  the  same  care  in  protecting 
his  subordinates  as  is  imposed  upon  the 
master  himself.  Douglas  v.  Texas  Mcx.  R. 
Co.,  63  Tex.  564. 

71>.  NcgliK'fiice  in  performance  of 
duties  by  law   imposed   upon  com- 
pany.— An  act  or    iiity  which  a  master  is 
bound  to  perform  for  the  safety  and  protec- 
tion of  his  servant  cannot  be  delegated  so 
as  to  exonerate  him  from  liability  fir  an  in- 
jury to  the  servant  caused  by  an  omission 
to  perform  it,  or  by  its  negligent  perform- 
ance; and  this,  whether  the  misfeasance  or 
non-feasance  is  that  of  a  superior  or  inferior 
officer,  agent,  or  servant,  to  whom  the  doing 
of  the  act  or  the  performance  of  the  duty 
has  been  committed.     Tlie  act  or  omission 
is  that  of  the  master  also,  irrespective  of 
the  question   whether  it  was  or  was   not 
practicable  for  the  master  to  act  personally, 
or  whether  he  did  or  did  not  do  all  that  he 
personally  could  do  to  secure  the  safety  of 
the  servant.   Fuller  v.Jewett,  i  Am.  &*  Eng. 
R.    Cas.   109,  80  N.    Y.  46.  —  Approving 
Malone  v.  Hathawaj',  64  N.  Y.  5.— Distin- 
guished IN  Cregan  v.  Marston,  126  N.  Y. 
56S.     Review i:n  in    Mann  v.  Delaware  & 
II.  Canal  Co.,  12  Am.  &  Eng.  R.  Cas.  199,91 
N.  Y.  495.— i^/Xv  V.  Chicago  &•  A.  R.  Co.,  41 
E\\l.  Rep.  95.     .S7.  Louis,' A.  &'  T.  R.  Co.  v. 
Triplett,  48  Am.  &^  Eng.  R.  Cas.  283,  54 
Ark.  289,  15  S.  W.  Rep.  831.  16  S.  JV.  Rep. 
266.     Pullman  Palace  Car  Co.  v.  Laack,  143 
///.   242,  32  A''.  E.    Rep.  285. — Applying 
Chicago  cSr  A.  R.  Co.  v.  May.  108  111.  288.— 
Capper  v.  Louis'iille,  E.  &•  St.  L.  R.  Co.,  21 
Am.  &*  Eng.  A'.  Cas.  525,  103  Ind.  305,  2  N. 
E.  Rep.  749.— Explaining  Ohio  &  M.  R. 
Co.  7).  CoUarn,  73  Ind.  261,  38  Am.  Rep.  134. 
— Approved  in   Ell  v.  Northern  Pac.  R. 
Co.,  I  N.  Dak.  336. — Lindvall  v.  Woods,  39 
Am.  &>  Eng.  R.  Cas.  339,41  Minn.  212,  4.  L, 
R.  A.  793,  42  A^,  VV.  Rep.  1020.— Distin- 


guishing Cook  V.  St.  Paul;  M.  &  M.  R.  Co., 
34  Minn.  45,  24  N.  W.  Rep.  31 1.— ///Xv  v. 
Boston  &•  A.  R.  Co.,  53  A^.  Y.   549,  5  Am. 
Ry.  Rep.  392. — APPROVED  IN  Long  v.  Paci- 
fic R.  Co.,  65  Mo.  225.     Dkstinguished  in 
Yager  v.  Receivers,  4  Hughes  (U.  S.)  192; 
Chicago  &  E.  I.  R.  Co.  v.  Geary,  no  111. 
383;  Potter  V.  New  York   C.  cSt  H.  R.  R. 
Co.,  136  N.  Y.  77;  Beilfus  v.  New  York,  L. 
E.  &  W.  R.  Co.,  29  Hun  (N.  Y.)  556;   New- 
ell V,  Ryan,  40  Hun  286;  Miller  v.  South- 
ern Pac.  Co.,  20  Oreg.  285.     Followed  in 
Chapman   v.    Erie   R.    Co.,   55  N.  Y.  579 ; 
Shiner    v.    Russell,    6    N.    Y.    S.    R.    78. 
Out)TED  IN  Central  Trust  Co.  v.  Wabash, 
St.  L.  &  P.  R.  Co.,  34  Fed.  Rep.  616.     Re- 
viewed IN  Mann  v.  Delaware  k,  II.  Canal 
Co.,  12  Am.  &  Eng.  R.  Cas.  199,  91  N.  Y. 
495 ;  Ross  %>.  New  York  C.  &  H.  R.  R.  Co., 
5  Hun  4S8. — Knahtla  v.  Oregon  S.  L.  &•  U. 
N.  R.   Co.,  21    Oreg.    136,  27  Pac.  Rep.  91. 
Texas  iS^  /'.  A'.  Co.  v.  Hohn,  i  Tex.  Civ.  App. 
36,  21   S.  W.  Rep.  942.     JSIadden  v.  Chesa- 
peake 6-  O.  R.  Co.,  28  ir.  Fa.  610,  57  y!m. 
Rep.  695.— Quoted  in  Beuhring  v.  Chesa- 
peake &  O.  R.  Co.,  37  W.  Va.   502.— i>'/a^- 
dits  V.  Chicago  S^N.  W.  R.  Co.,  38  Wis.  289. 
Negligence  on  the  part  of  a  foreman  or 
superintendent   resulting   in    injury  to  an 
employe  does  not  in   all   cases    make   the 
company  liable.     It  is  only  where  the  neg- 
ligence relates  to  a   duty  which  the  law 
imposes  upon  the  company,  that  it  is  liable. 
If  it  relate  to  such  work  as  properly  belongs 
to  an  employe,  the  company  is  not  liable 
simply  because  the  negligent  party  was  a 
foreman  or  superintendent.     Stockmeyer  v. 
Reed,  55  Fed.  Rep.  259.— QUOTING  Crispin 
V.  Babbitt,  81  N.  Y.  ^\(i.—Fones  v.  Phillips, 
39  Ark.  17. 

80.  Exposing  subordinate  to  un- 
due danger. — The  company  is  responsible 
for  the  acts  of  its  vice-principal  in  exposing 
his  subordinates  to  an  extraordinary  or 
undue  danger.  Gilmore  v.  Northern  Pac. 
R.  Co.,  15  Am.  <S>»  Eng.  R.  Cas.  304,  9  Saziy. 
((/.  S.)  558,  18  Fed.  Rep.  866. 

81.  Promises  and  assurances 
made. — The  company  is  responsible  for 
the  promises  and  assurances  of  its  vice- 
principal  with  reference  to  repairing  defects 
in  machinery,  etc.  Louisville  &^  N.  A*.  Co. 
V.  Kenley,  92  Tenn.  207,  21  5.  W.  Rep.  326. 
Lyttle  v.  Chicago  &'  W.  M.  R.  Co.,  84  Mich. 
289,  47  A';  W.  Rep.  571. 

An  assurance  from  one  representing  the 
master,  that  the   machinery  or  apparatus 
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being  used  is  all  right,  and  an  order  from 
him  to  his  servant  to  use  it,  notwithstand- 
ing a  complaint  of  the  servant  as  to  its 
sufficiency,  amounts  to  a  guaranty  of  safety, 
and  the  master  will  be  liable  for  any  injury 
then  resulting  from  its  prudent  use.  l\tnu- 
hind  V.  Missouri  Pac,  R.  Co.,  20  Mo.  App. 
463.— Following  McGowan  v.  St.  Louis  & 
I,  M.  R.  Co.,  61  Mo.  532;  Moore  v.  Wabash, 
St.  L.  &  P.  R.  Co..  84  Mo.  481. 

A  promise  on  the  part  of  a  vice-princi- 
pal that  an  incompetent  fireman  shall  not 
handle  an  engine  while  switching  is  being 
done,  is  a  promise  on  the  part  of  the  com- 
pany on  which  the  switchman  has  a  riglit 
to  rely  for  a  reasonable  time  and  to  a  rea- 
sonable extent.  Lyttle  v.  Chicago  <&>•  IV.  M. 
R.  Co.,  84  Mick.  2S9,  47  N.  W^ Rep.  571. 

The  servant  of  a  railway  company  may 
rely  on  the  vice-principal's  promise  to 
protect  him  while  at  work  on  a  side  track, 
notwithstanding  the  existence  of  a  rule  of 
the  company  requiring  servants  to  protect 
themselves  by  putting  out  flags  while  en- 
gaged in  such  work.  Moore  v.  Wabash,  St. 
L.&^  P.  R.  Co.,  21  Avt.  iS-  Eiig.  R.  Cas.  509, 
85    J/o.   588.— DiSTINGUISHKU    IN    Ring   V. 

Missouri  Pac.  R.  Co.,  112  Mo.  220. 

A  foreman  in  repair  shops,  with  power  to 
employ  and  discharge  men,  represents  the 
company,  and  is  not  a  fellow-servant  with 
men  under  him  ;  and  the  company  is  liable 
where  such  foreman  promises  to  protect 
a  car  repairer  while  necessarily  under  the 
car,  but  fails  to  do  so ;  and  the  fact  that 
the  car  repairer  has  asked  others  to  keep 
watch,  will  not  affect  the  company's  liabil- 
ity. Missouri  Pac.  R.  Co.  v.  IVilliams,  75 
Tex.  4,  12.S.  W.  Rep.  835. 

In  an  action  by  one  injured  by  the  giving 
way  of  a  hoisting  apparatus,  used  in  con- 
nection with  a  train,  it  appeared  that  the 
plaintiff  had  reason  to  believe  at  the  time 
tluit  the  apparatus  was  unsafe,  but  relied  on 
the  assurance  of  the  conductor  that  it  was 
"all  right,"  and  so  was  injured.  But  there 
was  no  proof  that  the  conductor  had  the 
superintendence  or  control  over  the  men  or 
the  work,  or  power  to  provide  or  replace 
machinery.  Held,  that  the  conductor  was, 
quoad  the  casualty,  a  fellow-servant  merely, 
and  not  a  vice-principal,  and  his  reassurance 
to  plaintiff,  and  representation  that  there 
was  no  danger,  would  not  bind  the  com- 
pany and  render  it  responsible.  But  con- 
trariwise, when  the  facts  showed  that  he 
represented  the  company  in  the  premises, 


such  assurance  would  amount  to  a  guar- 
anty on  its  part,  and  would  bind  it  for  any 
re-ulting  damage.  McGowan  v.  St.  Louis 
(Sx  /.  M.  R.  Co.,  61  :io.  •;2S.— DisiiN- 
GUISHEU  IN  Travers  v.  Kai.-;  .s  Pac.  R.  Co., 
63  Mo.  421.  Followed  in  Rowland  v. 
Missouri  Pac.  R.  Co.,  20  Mo.  App.  463. 

82.  Gro.ss  or  wilful  iicBieet— Ken- 
tucky doctrine.— When  its  servants  are 
of  tiie  same  department  of  service,  and  one 
has  authority  to  control  the  action  of  the 
other,  the  company  will  be  responsible  for 
the  gross  negligence  of  the  servant  superior 
in  authority.  McLeod  v.  Ginthcr,  8  Am.  &> 
Eng.  R.  Cas.  162,  80  Ky.  399. 

The  engineer  and  a  brakeman  on  the 
train  are  not  co-equals,  and  the  railroad 
company  is  liable  for  the  death  of  the 
latter,  if  caused  by  the  wilful  neglect  c'  the 
former.  Louisville  &■*  N.  R.  Co.  v.  Brooks, 
83  Ky.  129. — Approving  Louisville  &  N.  R. 
Co.  V.  Collins,  2  Duv.  (Ky.)  118.  Quoting 
Louisville,  C.  &  L.  R.  Co.  v.  Cavens,  9 
Bush  (Ky.)  559.— Not  followed  in  New- 
port News  &  M.V.  Co.  v.  Howe,  52  Fed. 
Rep.  362,  6  U.  S.  App.  172,  3  C.  C.  A.  121. 

83.  Notice  to  vice-princlpsil  is  no- 
tice to  company. — Notice  to  a  vice- 
principal  is  notice  to  the  company.  Chicago 
&^  N.  IV.  R.  Co.  v.  Jackson.  55  ///.  492. 
Lyttle  v.  Chicago  &-  IV.  M.  R.  Co.,  84  Mich. 
289,  47  A'^.  IV.  Rep.  571.  McGowan  v.  St. 
Louis  Sr'  /.  M.  /i*.  Co..  61  Mo.  528.  Missouri 
Pac.  R.  Co.  V.  Sasse.  (Te.v.  Civ.  App.)  22  5. 

W.  Rep.  187.  Davis  v.  Central  Vt.  R.  Co., 
55  Vt.  84,  45  Am.  Rep.  590. 

And  knowledge  of  the  vice-principal  is 
considered  notice  to  the  company.  Louis- 
ville &»  A^.  R.  Co.  v.  Kcnley,  92  Tcnn.  207, 
21  S.  IV.  Rep.  326. 

Thus  knowledge  on  the  part  of  the  vice- 
principal,  that  an  incompetent  fireman  is 
handling  the  engine  while  switching  is 
being  done,  is  knowledge  of  the  company. 
Lyttle  V.  Chicago  6^  W.  M.  R.  Co.,  84  Mich. 
289,  47  N.  IV.  Rep.  571. 

The  carelessness  of  a  section  foreman 
and  his  knowledge  of  an  obstruction  in  the 
path  of  a  switchman  are  imputable  to  the 
company.  Hall  v.  Missouri  Pac.  R.  Co.,  8 
Am.  &•  Eng.  R.  Cas.  106,  74  Mo.  298. 

Where  an  injured  employe  seeks  to  re- 
cover from  the  company  for  the  negligence 
of  a  superior,  he  must  show  that  the  rela- 
tion of  fellow-servant  did  not  exist ;  and  in 
order  to  establish  negligence,  must  show 
that  the  superior  knew  of  the  danger,  or  by 


G?G 


FELLOVV-SERVANTS,  84-88. 


2**11 


m 


the  exercise  of  ordi  icT-y  care  might  have 
known  of  it,  and  tliat  tlic  danger  could  not 
have  been  known  to  the  plaintiff  i)y  the  ex- 
ercise of  such  care.  Tluwtpson  v.  C/iicai^o, 
M.  &^  Si.  P.  R.  Co.,  5  Al<;Crarj/(U.  S.)  542. 
18  I-\ii.  Rep.  239. 

Where  a  railroad  employe  is  killed 
tiiioiij^h  the  negligence  of  a  superior  who 
does  not  stand  in  the  relation  of  a  fellow- 
servant,  it  is  error  to  limit  the  right  of 
recovery  to  cases  wliere  such  superior  ac- 
tually knew  of  the  peril,  and  the  person 
killed  did  not.  The  true  rule,  making  ihe 
defendant  liable  in  such  case,  is  when  the 
superior  knew,  or  in  the  exercise  of  reason- 
able care  might  have  known,  of  the  exist- 
ence of  the  perjl.  Louisville  &>  N.  R.  Co. 
v.  Shivell.  {Ky.)  18  S.  \V.  Rep.  944. 

84.  but  not   iiutice  t»  siilior- 

<liti:itc  servant. — Notice  to  a  vice-prin- 
cipal is  not  notice  to  the  employes  under 
him.  Illinois  C.  R.  Co.  v.  Fir  He,  47  ///. .-///. 
498. 

85.  KfFect  of  notice  to  temporary 
vice-principal. — Notice  to  a  temporary 
vice-principal,  when  acting  as  such,  of  de- 
fective materials,  etc.,  is  notice  to  the  com- 
pany. Balikuin  v.  St.  Loi(is,  K.  (S^  A'^.  VV. 
R.  Co.,  75  lozoa  297,  39  N.  VV.  Rep.  507. 

3.  Particular  Applications  of  the  Rule. 

80.  Oencrally.— The  under  boss  of  a 
gravel-train  gang  was  directed  by  his  imme- 
diate superior  to  take  men  and  dig  out  a  car 
which  had  been  partly  covered  and  derailed 
by  a  fall  of  gravel  from  a  high  bank  near  by. 
He  proceeded  to  dig  out  the  car,  and  while 
so  employed  was  killed  by  the  embankment 
caving  in.  Prior  to  that  time  the  custom 
had  been  to  station  a  watchman  to  give 
notice  to  the  workmen  of  danger  from  the 
falling  bank,  but  this  was  omitted  on  that 
occasion.  Held,  that  the  company  was  lia- 
ble. Burliwiton  &*  M.  R.  R.  Co.  v.  Crockett, 
24  Atn.  iS^  Eng.  R.  Cas.  390,  19  Med.  138,  26 
.^V.  IV.  Rep.  921.— Followed  in  Sioux  City 
&  P.  R.  Co.  V.  Smith,  22  Neb.  775. 

A  section  hand  was  directed  by  his  fore- 
man to  take  up  a  rail  upon  the  track,  and 
was  assured,  after  inquiries,  that  it  was  free 
from  the  ties,  when  in  fact  one  spike  re- 
mained in  it,  which  caused  a  rebound  when 
the  attempt  was  made,  and  the  section  hand 
was  injured.  Held,  that  the  company  was 
liable.  Rowland  ■v.  Missouri  Pac.  R.  Co.,  20 
Mo.  App.  463. 


Rule  of  superior  service  applied  where  a 
foreman  was  guilty  of  negligence  in  putting 
a  car  repairer  to  work  under  a  car  and  fail- 
ing to  |)roteci  him  from  danger  arising  from 
the  running  back  of  cars  against  the  defec- 
tive car  in  the  course  of  switching  and 
making  up  of  a  train.  Lake  Shore  &->  lU.  S. 
R.  Co.  V.  Liivallcy,  5  Am.  &-  Juig.  R.  Cm. 
549,  36  Ohio  St.  221. 

87.  Failure  to  choose  safest  course; 
of  action.— Where  a  gang  of  track  hands 
under  a  section  foreman,  working  with  a 
hand-car,  were  placed  in  imminent  dan;;er 
by  the  approach  of  a  train,  and  it  appeared 
that  there  were  several  lines  of  action  open 
to  the  foreman,  the  fact  that  he  v.-as  kn<3wn 
to  have  chosen  a  more  dangerous  line  than 
he  need  to  have  chosen,  is  ir.sutricient  to 
charge  liim,  or  through  him  the  company, 
with  negligence.  Gum::  v.  Chica;j;o,  St.  P. 
&>  M.  R.  Co.,  5  Am.  (S-  Eui;.  R.  Cas.  5S3,  52 

Wis.  672,  10  A^.  IV.  Rep.  I'l. 

88.  Failure  to  warn  or  instruct.— 
A  company  is  responsible  for  the  negligence 
of  its  vice-principal  in  failing  to  instruct  or 
warn  other  employes.  Kansas  City,  Ft.  S.  &* 
G.  R.  Co.  V.  Kier,  38  Am.  <^  Eng.  R.  Cas. 
119,  41  A'an.  661,  671,  21  /'ac.  Rep.  770. 
Drymala  v.  Thompson,  26  Minn.  40,   i  N. 

W.  Rep.  255. 

If,  for  the  purpose  of  instructing  a  pro- 
moted servant,  the  master  selects  another 
servant  in  his  employ,  the  latter  must  be  not 
simply  as  competent  as  the  master,  but  ab- 
solutely competent ;  if  he  is  incompetent  or 
negligent  while  performing  the  duty  of  in- 
structor, or  if  he  discontinues  his  instruction 
before  completion,  and  in  consequence  the 
promoted  servant  is  injured,  the  master  is 
liable.  Brennan  v.  Gordon,  118  A^.  V.  489, 
23  N.  E.  Rep.  810.  29  A'.  Y.  S.  R.  829;  re- 
versing 14  Daly  47,  3  A'^.  V.  S.  R.  604. 

It  is  the  duty  of  a  company  to  know 
where  its  trains  are,  and  to  inform  its  ser- 
vants, and  to  warn  them  of  what  is  nec- 
essary to  avoid  collisions.  Accordingly, 
where  the  superintendent  of  a  company 
neglects  to  give  proper  orders  to  a  working 
train  to  look  out  for  a  special  train,  this  is 
the  negligence  of  the  company;  and  if  an 
employe  on  such  working  train  is  injured 
he  is  entitled  to  recover,  and  the  doctrine 
of  fellow-servants  has  no  application.  Gal- 
veston, H.  <&^  5.  A.  R.  Co.  V.  Smith,  44  Am. 
<S<»  Eng.  R.  Cas.  598,  76  Tex.  611,  13  5.  W. 
Rep.  562. 

A  lot  of  men  were  employed  to  brsak  up 
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an  ice  gorge  and  to  remove  the  ice.  Some 
were  to  break  it  up  with  dynamite  car- 
tridges and  otiiers  to  remove  tlie  ice  af- 
terwards, amung  wliom  was  plaiiitifl.  An 
open  fire  was  built  to  tliaw  out  llie  car- 
tridges in  pails,  and  an  explosion  occurred 
wliicii  injured  the  pluintill.  The  evidence 
showed  that  proper  care  had  not  been 
taken  in  either  building  the  fire  or  in  warn- 
ing tlie  men  as  to  the  danger.  HM,  tiiat 
tlie  duty  of  thawing  out  cartridges  wiis 
the  work  of  the  company,  and  it  was  liable 
for  the  injury.  Sh-ranti  v.  AVw  Vor/:,  0. 
i5-  ll\/:.Co.,8N.  V.  Su/>/>.  19.— Quoting 
Laning  v.  New  York  C  K.  Co.,  49  N,  Y. 
521. 

81).  Failure  to  promii'igatc  rules.— 
Where  a  contractor  ititrustfi  the  work  to  a 
siiperintenilent,  without  i)uL'lisliing  suitable 
or  needful  rules  and  regulations  for  the 
proper  conduct  of  the  work  and  the  safety 
of  employes,  the  same  duty  devolves  upon 
tlie  superintendent  with  reference  thereto 
as  upon  the  contractor;  and  the  superin- 
tendent must  exercise  such  care  in  the 
management  of  tlie  work  and  must  make 
such  rules  as  to  render  it  reasonably  safe 
for  the  employes  under  him.  Anderson  v. 
Bennett,  38  Am.  ^^  Eng.  Ji.  Cas.  87.  16 
Oreg.  515,  19  Pac.  Kep.  765,  8  Am.  St.  Rep. 
311. — Quoting  Fraker  v.  St.  Paul,  M.  & 
M.  R.  Co.,  32  Minn.  54. 

1)0.  Cliviiig  orders,  <Iirectioiis,  and 
<M>iiiiuaiids. — A  company  is  liable  to  an 
employe  injured  by  the  negligence  of  a 
superior  fellow-servant  whose  commands 
he  was  bound  to  obey,  Cmules  v.  Richmond 
<5^  D.  R.  Co.,  2  Am.  6^  Eng.  R.  Cas.  90,  84 
iV.  Car.  309,  37  Am.  Rep.  620. 

Where  a  servant  was  commanded  to  do  a 
specific  thing  by  one  who,  acting  for  the 
master,  was  in  charge  of  the  shop  where 
the  servant  was  employed — men,  machinery, 
;m(l  work  being  under  his  rontrol — and  the 
servant  was  injured  through  the  negligence 
of  the  master's  representative,  he  wa?  not 
injured  by  the  art  of  a  fellow-servant,  and 
the  master  is  liable.  Taylor  v.  EvansvilU 
&•  T.  H.  R.  Co.,  41  Am.  <&*  Eng.  R.  Cas.  437, 
121  Ind.  124,  22  A'.  E.  Rep.  876,  6  L.  R.  A. 
584,41  Alb.  L.J.  173- 

A  direction  by  a  superior  servant  to  a 
subordinate  to  do  an  ordinary  service  in 
the  line  of  his  employment,  about  the  doing 
of  whic,  there  is  nothing  unusual,  is  not 
such  a  special  direction  as  to  make  the 
company  liable  for  an  injury  that  happens 


while  performing  it.    Davis  v.  Detroit  &* 

M.  R.  Co.,  20  Mic/l.  105.  — DlSTINGUKSHED 
IN  Dobbin  V.  Richmond  &  D.  R.  Co.,  81  N. 
Car.  446. 

If  an  assistant  superintendent  of  a  rail- 
way company  does  not  exercise  ordinary  care 
in  directing  an  employe  in  digging  clown  a 
telegraph  pole,  and  it  falls  on  liim,  and  the 
employe  was  ignorant  and  inexperienced, 
and  was  exercising  ordinary  care,  the  com- 
pany will  be  liable  for  the  injury.  East  St. 
Louis  Connecting  R.  Co.  v.  Enright,  47  ///. 
App.  494. 

1)1.  Giving;  daugcrous  orders.— 
If  the  master,  or  ancjther  servant  standing 
towards  the  servant  injured  in  the  relation 
of  superior  or  vice-principal,  orders  the  lat- 
ter into  a  situation  of  greater  danger  than 
in  the  ordinary  course  of  his  duly  he  would 
have  incurred,  and  he  obeys,  and  is  thereby 
injured,  the  master  is  liable,  unless  the  dan- 
ger is  so  apparent  that  to  obey  would  be  an 
act  of  recklessness.  Miller  v.  Union  Pac. 
R.  Co.,  5  iMcCrary  ([/.  S.)  300,  17  Fed.  Rep. 
67.— DisiTNGUiSHKi)  IN  Ilogan  7/.  Northern 
Pac.  R.  Co.,  53  Am.  &  Eng.  R.  Cas.  384,  53 
Fed.  Rep.  519. — Gilmore  v.  Northern  Pac. 
R.  Co.,  15  Am  &*  J-"g-  ^i.  Cas.  304,  9 
Sawy.  (t/.  5'. )  558,  18  Fed.  Rep.  806.  Pitts- 
burgh, C.  (S«»  St.  L.  R.  Co.  V.  Henderson,  5 
Am.  (S^*  Eng.  R.  Cas.  529,  37  Ohio  St.  549. 

A  company  is  liable  for  the  negligence  of 
a  foreman  who  orders  an  infant  employe 
under  him  to  do  hazardous  work  which  is 
not  within  the  scope  of  his  ordinary  duties. 
In  such  case  the  rule  exempting  the  em- 
ployer from  liability  for  an  injury  to  one 
servant  through  the  negligence  of  another, 
does  not  apply.  Fort  v.  Union  Pac.  R.  Co., 
2  Dill.  (U.S.)  259. — Reviewed  in  Fones  v. 
Phillips,  39  Ark.  17.— Union  Pac.  R.  Co.  v. 
F'ort,  17  lVall.(U.  S.)  553.— Distinguished 
IN  Randall  v.  Baltimore  &  O.  R.  Co.,  109 
U.  S.  478  ;  Capper  7/.  Louisville,  E.  &  St.  L, 
R.  Co.,  21  Am.  &  Eng.  R.  Cas.  525,  103 
Ind.  305;  Hanrathy  7/.  Northern  C.  R.  Co., 
46  Md.  280;  Leary  7/.  Boston  &  A.  R.  Co., 
23  Am.  &  Eng.  R.  Cas.  383,  139  Mass.  580, 
52  Am.  Rep.  733  ;  Cole  v.  Ciiicago  &  N.  W 
R.  Co.,  33  Am.  &  Eng.  R.  Cas.  274,  71  Wis. 
114. 

Plaintifl,  a  plumber  in  repair  shops,  was 
directed  by  his  master  mechanic  to  hold  a 
piece  of  timber  between  the  tender  and  an 
approaching  locomotive,  so  as  to  break  the 
force  of  their  coming  together;  and  when 
getting  it  in  a  certain  position  asked  if  that 
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was  riKlit,  and  was  told  that  "  that  will  do"; 
hut  the  liuiiipcr  (jf  the  ciiyinc  was  hiylicr 
than  tliat  on  tlic  tciuicr,  which  was  uti- 
known  to  plaiiitilT,  causinj;  tlic  timber  to  be 
thriiwii  ai^'ainst  him,  producinj;  tiie  injury 
sued  for.  ///■/(/,  ih.it  ihu  comp.iny  was  lia- 
ble-.    J)i>uj;/iis  V.  Ti-Xi's  Mfx.  K.  Co.,(ii  Tfx. 

U2.  FiiMiiro  to  provide  mxto  work- 
liiff  pliU'o.— If  tlie  company  (lelcgatcs  to  a 
persiHi  the  duty  of  providing;  a  safe  i)lace  in 
which  the  employes  may  wnrU,  suc'.i  person 
acts  for  the  company,  and  if  the  duty  is  neg- 
ligently performed,  the  company  is  respon- 
sible. I.ouis7n'/le,  lY.  .1.  i>  C.  A'.  Co.  v.  Gra- 
/laiii,  124  /lui.  89,  24  A".  E.  Kr/>,  668. 

A  company  is  responsible  for  the  negli- 
gence of  its  servants  in  failing  to  erect  a 
safe  scafTolding  upon  which  other  servants 
are  required  to  work.  Urickuer  v.  AV7</ 
York  C.  K.  Co.,  2  Laits.  (N.  Y.)  506;  <*/- 
firiiu'd  in  49  N.  1'.  672,  mem. 

The  company  is  responsible  for  the  neg- 
ligence of  its  vice-principal  resulting  in  the 
falling  of  a  derrick,  occasioning  personal 
injury  to  laborers  under  his  charge.  Kan- 
siia  PiU.  R.  Co.  V.  Little,  19  Kan.  267,  17  Am. 
Ky.  Rep.  455. 

One  whose  business  it  was  to  repair  cars 
on  certain  repair  tracks  which  were  always 
protected,  was  ordered  by  his  foreman  to  re- 
pair a  car  standing  upon  another  side  track. 
While  necessarily  under  such  car,  and  with- 
out knowledge  of  any  danger,  the  car  was 
struck  by  an  advancing  train  and  pushed 
over  him,  causing  an  injury.  Tlie  com- 
pany's answer  admitted  "that  while  cars 
are  being  repaired  upon  other  than  repair 
tracks,  ordinary  prudence,  care,  and  the 
customs  and  regulations  of  the  company 
require  that  such  work  should  not  be  done 
e.xccpt  while  the  car  is  being  protected  by 
watchmen,  or  other  suitable  protection." 
There  was  no  proof  that  a  watchman  iiad 
been  placed,  or  other  precaution  taken,  to 
protect  the  car.  Held,  that  a  nonsuit  was 
improperly  ordered,  (Cassoday  and  Taylor, 
JJ.,  dissenting,  on  the  ground  that  the  neg- 
ligence was  the  negligence  of  a  fellow-ser- 
vant.) Luehke  v.  Chicago,  M.  &*  St.  P.  K. 
Co.,  15  Am.&'Eng.  R.  Cas.  183,  59  Wis.  127, 
17  N.  W.  Rep.  870,  48  Am.  Rep.  483. 

Oi$.  Failure  to  keep  road  in  re- 
pair.— .-\  company  is  liable  to  any  one  of  i.s 
employes  operating  its  road  for  the  neg- 
ligence of  either  one  of  its  officers  or  em- 
ployes whose  duty  it  is  to  keep  the  road  in 


a  reasonably  safe  condition,  and  who  cul- 
pably fails  to  perft)rin  such  duty.  Kansas 
City.  Ft.  S.  &^  O.  R.  Co.  v.  Ki.r,  38  Am.  &> 
Eng.  R.  Cas.  119,41  A'</;/.  661,  671,  21  Pac, 
Rep.  770.- OuoriNO  Atchison.  T.  &  S.  l'\ 
K.  Co.  7'.  Holt.  29  Kan.  152;  Atchison,  T. 
tS:  S.  K.  K.  Co.  z'.  Moore,  39  Kan.  633,  31 
Kan.  197. 

Where  the  roadniaster,  whose  duty  it  is 
to  direct  repairs  and  keep  the  road  ir)  safe 
condition,  is  culpably  negligent  in  the  per- 
formance of  his  duty,  the  company,  even  un- 
der the  rule  of  the  common  l.iw,  is  liable  for 
the  damages  resulting  from  such  negligiiue 
to  one  of  its  other  servants  or  employrs. 
Atchison,  T.  <S-  .S'.  /■".  A'.  Co.  v.  Moort,  1 5 
/Im.  ■Sr'  Eng.  R.  Cas.  312,  31  K'an.  197,  i 
J'ac.  Rep.  644.— QuoTKl)  IN  Kansas  City, 
Ft.  S.  &  G.  K.  C(J.7'.  Kicr,  38  Am.  iS;  ICng.  R. 
Cas.  119,  41  Kan.  661,  671.  21  I'ac.  Hep.  "70 
Habcock  7>.  Old  Colony  R.  Co.,  150  Mass. 
467,  23  N.  E.  Kep.  325. 

The  company  is  liable  for  an  injury  to  a 
train  emjiloyc  through  the  negligence  of  a 
section  foreman  in  taking  up  a  rail  while 
repairing  the  track,  will. out  putting  out  the 
proper  signals  to  warn  ap|)roacbing  trains. 
Dry  mala  v.  Thompson,  26. U  inn.  40,  i  A\  W 
Rep.  255.- Kxi'i.AiNKD  IN  Hughes  v.  Wi- 
nona iS:  .St.  1*.  K.  Co.,  27  .Minn.  137. 

i)4.  Tailiire  to  riiriiish  sal'o  ina- 
cliinery,  appIiaiio<>s,  t'tc— The  com- 
pany is  reS[)onsible  to  its  servants  injured 
by  the  a('t  of  a  vice  princijial  in  failing  to 
provide  projjcr  materials  and  api)liances  for 
carrying  on  the  work.  Gilmore  v.  Northern 
Pac.  R.  Co.,  I  5  Am.  &*  Em^.  R.  Cas.  304,  9 
.'^azuj'.  ([/.  5.)  558,  iS/Vr'/.  Rep.  866.  /;/- 
iliana  Car  Co.  v.  Parker,  100  Ind.  181.  Ohio 
Sr'  M.  R.  Co.  v.  Pearcy,  128  Ind.  197,  27  X. 
E.  Rep.  479. 

Negligence  in  a  failure  to  furnish  safe  in- 
strumentalities for  doing  work,  makes  the 
comi)any  responsible  for  an  injury  to  a  ser- 
vant, notwithstanding  this  negligence  was 
the  act  of  a  servant  to  whom  the  company 
had  delegated  the  performance  of  its  duties. 
Chicago,  n.  &^  Q.  R.  C\  v.  Avery,  17  Am.  &^ 
Eng.  R.  Cas.  649.  109  ///.  314;  affirming  10 
///.  A  pp.  210.  Northern  Pac.  R.  Co.  v. 
Char  less,  51  Am.  &»  Eng.  R.  Cas.  19S,  51  J-'ed. 
Rep.  562,  7  U.  S.  App.  359.  2  C.  C.  A.  380. 
McDade  v.  Washington  &>  G.  R.  Co.,  zdAnt. 
&-  Eng.  R.  Cas.  325,  5  Mackey  {D.  C)  I44- 
Dryrii.lav.  Thompson,  26  Af inn.  40,  i  A'.  W. 
l\p  255. — DlsTiNGUi.SHiNG  Foster  v.  Min- 
i)',60ta  C.  R.  Co.,  14  Minn.  360.— DisriN- 
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GUlsiiKD  IN  Mrown  t.  Minneapolis  &  St.  L. 
U.  Co..  31  Minn.  553. 

It  is  tiic  duty  of  a  railidad  company  not 
only  to  ftirnisli  reasonably  well  constructed 
and  safu  macliincry  and  appliuiious  for  its 
cars  for  the  use  of  its  oinployi's  cnijaged  in 
opcr.itini,'  its  road,  but  also  to  cxurcisc  con- 
tinued supervision  over  the  same  to  keep 
them  in  ^ood  and  safe  re[)air;  aiul  such 
coinjiany  cannot  divest  itself  of  this  duty,  so 
as  to  ri^lii've  itself  from  ri'sponsihility  for 
the  uon-perforuiance  thereof.  Iiy  tlelegatinj,' 
its  duly  to  any  of  its  servants  in  any  of  its 
(Icp  iriiiuiiis ;  and  if  it  does  delej^aie  this 
duty  to  any  of  its  servants  and  vest  him  with 
controlliu},'  or  superior  authority  ir  re^jard 
thereto,  the  neglii^encc  of  such  servant  is 
the  nej^liyencc  of  the  comfiany.  L'oopct  v. 
ritlsl'uri^lt,  C.  <!i-  .SV.  L.  A'.  Co.,  24  Jf.  la. 
37.-  (Ji<)iiN(;  Farwell  v.  I'.oston  it  \V^  K. 
Cor[)..  4Metc.  (Mass.)  49.  Ki;vik\vin(;  Ford 
V.  Fitchhurj,'  H.  Co..  110  Mass.  240;  Flikct'. 
I5oston  Ik  A.  K.  Co.,  53  N.  V.  549;  Chicaj;o 
cS:  N.  W.  R.  Co.  V.  Taylor,  69  III.  4r.i  ;  Chi- 
cago tSf  N.  W.  R.  Co.  7'.  Jackson,  55  111.  492  ; 
Mrann  7'.  Chicago.  R.  I.  !k  V.  R.  Co.,  53  Iowa 
595.— Foi.i.oWKi)  IN  Riiev  z'.  West  Virginia 
C.  it  P.  R.  Co..  27  W.  Va.'  145. 

A  servant  who  rejiresents  a  company  in 
purchasing  a  locomotive,  stands  in  the  place 
of  the  master  with  reference  to  those  who 
<)|)erate  it.  Cuiiibcrltiitii  &>  /'.  K.  Co.  v. 
S/ii/i\  44  .M(f.  283,  45  Ml/.  229.  I.inc'/t'ss  V. 
Coiiiifcthiit  Rh'er  R.  Co.,  18  ^/w.  iS'^  /■.'/.'■.^•■.  A'. 
Cus.  i/),  136  J/ii.i.f.  I. 

A  person  in  railroad  shops  who  is  em- 
ployed as  a  hel|)cr  to  do  whatever  work  is 
assigned  him,  may  recover  damages  caused 
by  a  hammer  Hying  oil  the  handle  and 
striking  him.  while  in  the  hands  of  anotiicr 
laborer,  where  it  appears  that  plaintiff  had 
at  fust  soliHted  a  haminer  which  was  appar- 
ently all  right,  but  which  tlicsu[)Crintendent 
had  taken  away  and  given  him  the  one 
causing  the  injury.  Missouri  Pac.  R.  Co.  v. 
Hill.  3  Tex.  App.  {Civ.  Cas?)  454.— OuoriNG 
Intcrnatioiuil  &  G.  N.  R.  Co.  7'.  McCarthy, 
64  Tex.  632  ;  Texas  &  P.  R.  Co.  v.  Bradford, 
66  Tex.  732. 

J)5.  Falliifo  to  iiispoct  and  reimir 
inarliincry,  appliances,  etc.— A  lire- 
man  injured  by  an  unsafe  coupling  on  an 
engine  is  not  barred  fronj  recovery  of  dam- 
ages on  the  ground  that  the  failure  of  the 
engineer  to  inspect  the  engine  was  the  neg- 
ligence of  a  fellow-servant.  It  is  the  duty 
of  the  company  to  properly  inspect  appli- 


ances furnished  employes,  and  the  negli- 
gence of  the  engineer  was  the  negligence  of 
the  company.  Saline  <}-'  7;'.  /'.  R.  (0.  v. 
KwiUi^,  I  le.x.  Cii'.  ,l/>p.  531,21  .V.  U\  Rfp. 
700.  Sec  also  Jloui^li  v.  7'i.xas  d^  /',  R,  Co., 
100  (L  S.  213.  21  .1)11.  Ry.   A',/.  451. 

Pi  lor  to  Wisninsiii  Laws  1X75.  ch,  173, 
plaintilf  was  injured  by  a  (Ufictive  pile- 
driver  while  in  the  employ  of  defendant 
company  as  one  of  a  crew  rMj;.iged  in 
working  such  macliine  under  A.,  deftiul- 
ant's  foreman  in  cliaige  of  the  same,  who 
had  full  authority  Ut  have  it  rviiaircd  when 
out  of  repair,  and  to  liir<.'  I'.nd  discharge  the 
crew,  and  who  knew  I'.uit  the  iikk  liinc  was 
in  a  dangerous  condition,  in  time  to  have  it 
rei)aired  before  the  injury.  Ilcht,  that  the 
foreman's  negligence  was  the  negligence  of 
defendant,  and  rendered  it  liable-  for  the  in- 
jury. Siiiullz  V.  ChiiOi^o,  M.  <>  St.  J'.  R. 
Co.,  48  Wis.  375,4  X.  //'.  Rip,  399.— Dis- 
■ri.Nci'isiiiNc;  Rourke  t.  While  Moss  Col- 
liery  Co.,    L    R.   1    C.    1*.   I).   556.      OlMHING 

Hrabbits  7'.  Chicago  iSc  N.  W.  R.  Co.,  38 
Wis.  289.  —  RkviI'Wi.d  in  Flannagan  v. 
Chicago  &  N.  W.  R.  Co..  2  Am.  &  ling.  R. 
Cas.  150,  50  Wis.  462. 

The  company  is  responsible  for  a  failure 
on  the  part  <jf  its  vice-principal  to  repair  de- 
fects in  machinery,  etc.  Kansas  I'ac.  R. 
Co.  v.  Lit  tic,  19  Kan.  267.  17  ./w.  Ry.  Rep. 
455.  Central  7'rnst  Co.  v.  'I'e.vas  &^  St.  L. 
R.  Co.,  32  J'e,l.  Rep.  448. 

Rule  of  siqierior  service  applieil  where  the 
superior  servant  was  negligent  in  failing  to 
ins[ject  and  re[)air  cirs.  Johnson  v.  Chesa- 
f>ea/:e  &^  O.  R.  C'<'.,  36  W.  I'a.  73.  14  .V.  K. 
Rep.  433.  Condon  v.  Missouri  Par.  R.  Co., 
78  Mo.  567.  A'%  V.  0/1  io  il^  J/.  A'.  C','.,  8 
^lin.  is^  /'Jit^.  A'.  Cas.  I  19.  11  Riss.  {['.  S.) 
362,  14  /•;■(/.  Rep.  277.  Little  Roe/:  &■>  M.  R. 
Co.  V.  Moseley,  56  I'ed.  Rep.  1009.  Cincin- 
nati. //.  &^  J).  R.  Co.  V.  McMullen,  38  Ant. 
<5>«  /-V/i,'".  A'.  Cas.  165.  1 17  /;/(/.  439,  20  A'.  A'. 
Kep.  287.  Brann  v.  C/iieaxo,  R.  L.  &"  P.  A'. 
Co.,  53  Iowa  595.  2 1  yhn.  Ky.  Rep.  1 84,  (>  A'.  IV. 
Pep.  5.  C/iicaifo&'  A'.  // '.  71.  Co.  wjac/cson, 
55  ///.  492.  Daniels  v.  Union  Pac.  R.  Co.,  6 
Utali  357,  ^  Pac.  Rep.  762.  L^ong  v.  Pacific 
R.  Co.,  65  Mo.  225.  Missouri  Pac.  R.  Co.  v. 
Dwyer,  36  Kan.  58,  1 2  Pac.  Rep.  352.  Ticrney 
v.  Minneapolis  &*  St.  A.  A'.  Co.,  21  Am.  Sf* 
Eng.  R.  Cas.  545,  33  Minn.  311,  53  Am.  Rep. 
35,^23  N.  IF.  Pep.  229.  J)e:K'ey  v.  Detroit, 
G.  //.  <3^  J/.  A".  <-'<;.,  53  Am.  &^/:ng.  R.  Cas. 
550.  16  A.  A'.  ^1.  342,  52  A",  ir.  Pep.  942  ;  re- 
versed  on  re/icaring  in  97  Midi.  329,  56  A''. 
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IV.  Rep.  756.  Copper  v.  Pittsburgh,  C.  &* 
St.  L.  R.  Co.,  24  W.  Va.  37. 

IMJ.  Nt»}»li}jfeiu'eiii  (lioinniin$;ronici)t 
and  operation  of  cii^i^iiios  and  cars. 

—  If,  in  disobedience  of  tiie  rules  of  a  rail- 
load  company,  a  person  in  charge  of  an 
enj>ine  failed  to  stop  or  slow  up  in  approach- 
ing a  switch  in  the  railroad  yard,  and  injury 
resulted  therefrom,  the  defendant  is  liable 
for  the  resulting  damage,  unless  the  plain- 
tiff contributed  to  the  injury.  Louisxnlk 
&^  A''.  R.  Co.  V.  Mot  her  shed,  97  Ala.  261, 
12  So.  Ri'p.  714. 

Where  it  is  left  to  the  judgment  of  a  con- 
ductor as  to  the  best  method  of  running  a 
train  on  a  down  grade,  the  decision  of  the 
conductor  is  that  of  the  company,  making 
tile  latter  liable  for  an  injury  to  a  brakeman 
through  the  negligent  manner  adopted  by 
the  conductor  of  letting  the  train  run  down 
of  its  own  gravity.  IVooi/eii  v.  IVestern  A'. 
]•.  &-  P.  R.  Co.,  43  iV.  Y.  S.  R.  218,  16  A'.  V. 
S:/pp.  840;  adhered  to  in  18  A''.  Y.  Siipp. 
768.— Distinguishing  McCosker  v.  Long 
Island  R.  Co.,  84  N.  Y.  "j-j  ;  Besel  v.  New 
York  C.  &  H.  R.  R.  Co.,  70  N.  Y.  171 ;  Neu- 
bauer  v.  New  York,  L.  E.  &  VV.  R.  Co.,  18 
Wkl'/.  Dig.  402;  Reilfus  v.  New  York,  L. 
E.  &  W.  R.  Co.,  29  Hun  556. 

A  conductor  in  charge  of  a  train  is  not 
chargeable  with  knowledge  of  every  defect 
ill  the  roadway,  or  things  therewith  con- 
nected, where  a  brakeman  was  injured  by 
the  conductor's  alleged  fault,  because  the 
railroad  company  is  chargeable  with  notice 
of  it.  Gcor-^iti  Pac.  R.  Co.  v.  Davis,  92 
Ahi.  300.  9  So.  Rep.  252.— Limiting  Mo- 
bile &  M.  R.  Co.  V.  Smith,  59  Ala.  245. 

Rule  of  superi,  r  service  applied  to  the 
operati(5n  of  a  train.     Missouri  Pae.  R.  Co. 

V.  Texas  &>  P.  R.  Co.,  38  Fed.  Rep.  816. 
Northern  Pac.  R.  Co.  v.  Cavanaw^h,  51 
Fed.  Rep.  517,  2  C.  C.  A.  358.  Wooden  v. 
Western  X.  Y.  &>  P.  R.  Co.,  462V.  I'.  S.  R. 
77.  Riehtnond  &*  D.  R.  Co.  v.  Williams,  y) 
Am.  &^  Fng.  R.  Cas.  326,  86  Fa.  165,  9  S. 
E.  Rep.  990. 

The  rule  applied  in  the  case  of  a  collision. 
Daniel  \.  Chesapeake  &^  O.  R.  Go.,  53  Am. 
&•  Eui^.  R.  Cas.  503,  36  W.  Va.  397,  16  L. 
R.  A.' 38},  IS  S.  E.  Rep.  162. 

{)7.  Ncslijfence  rosuUinj?  In  col- 
lision.— Where  a  fireman  on  a  "  wild  " 
train,  01  one  running  irregularly,  is  injured 
through  the  negligence  of  an  agent  and 
telegraph  operator  in  failing  to  observe 
proper   regulations  for  the  government  of 


running  trains,  the  company  is  liable 
Sheehanv.  A'e^u  York  C.  &•  H.  R.  R.  Co., 
12  Am.  &»  Ell,;.  R.  Cas.  235,  91  X.  Y.  332  ; 
reversing  25  Hun  310. — EXPLAINING  Slater 
V.  Jewett,  85  N.  Y.  61,  39  Am.  Rep.  C27. — 
Applikd  in  Smith  v.  Wabash,  St.  L.  &  P. 
R.  Co.,  31  Am.  &  Eng.  R.  Cas.  331,  92  Mo. 
359;  Sutiierland  v.  Troy  &  B.  R.  Co.,  46 
Hun  372,  1 1  N.  Y.  S.  R.  841  ;  Carrr'.  North 
River  Constr.  Co.,  17  N.  Y.  S.  R.  945; 
Nary  v.  New  York,  O.  &  W.  R.  Co.,  29  N. 
Y.  S.  R.  630,  9  N.  Y.  Supp.  153.  Distin- 
guished IN  Kennedy  %>.  Manhattan  R.  Co., 
33  Hun  457.  Followed  in  Dana  v.  New 
York  C.  &  H.  R.  R.  Co.,  92  N.  Y.  639; 
Shiner  v.  Russell,  6  N.  Y.  S.  R.  78; 
O'Laughlin  v.  New  York  C.  &  H.  R.  R.  Co., 
9  N.  Y.  S.  R.  384,  45  Hun  58S.  Quoted 
IN  Darrigan  v.  New  York  &  N.  E.  R.  Co., 
23  Am.  &  Eng.  R.  Cas.  438,  52  Conn.  285, 
52  Am.  Rep.  590;  Hankins  v.  New  York, 
L.  E.  &  W.  R.  Co.,  55  Hun  51.  28  N.  Y.  S. 
R.  59,  8  N.  Y.  Supp.  272. 

98.  Xcffligenca  while  backing  cars. 
— It  is  negr.gence  for  an  employe  (foreman) 
in  charge  of  a  train  to  move  it  back  against 
astandingcar  without  a  signal  from  a  switch- 
man who  is  to  couple  it,  thereby  causing  an 
injury  to  the  switchman,  Louisiu'lle  &•  Al 
R.  Co.  v.   Wallingford,  (k'y.)  22  S.  W.  Rep. 

439- 

In  order  that  a  woman  may  recover  for  a 
personal  injury  received  while  cleaning  cars, 
which  was  caused  by  the  cars  being  backed 
with  too  much  force  against  a  bunting-post, 
it  must  appear  that  the  negligence  in  back- 
ing clic  cars  was  caused  by  some  one  who 
had  charge  of  the  train — that  is,  of  the  en- 
gineer or  conductor — and  not  a  failure  of  the 
brakeman  to  apply  the  brakes  and  stop  the 
train.     Devine  v.  Boston  &*  A.  R.  Co.,  159 

Mass.  348,  34  N-  E-  ■/"'/•  539- 

A  foreman  in  charge  of  a  gang  of  hands 
whose  business  is  to  repair  freight  cars 
while  standing  on  the  track  in  the  com- 
pany's yard,  it  being  the  duty  of  the  foreman 
to  help  the  hands  in  their  work,  is  neverthe- 
less their  vice-principal.  So  held,  where  one 
of  the  hands  was  injured  by  a  car  running 
back  against  a  car  on  which  he  was  working. 
Lahe  Shore  &-•  Af.  S.  R.  Co.  v.  iMiialley,  5  Am. 
&'  Fng.  R.  Cas.  549,  36  Ohio  St.  221. 

Plaintiff  was  engaged  as  a  car  repairer  by 
one  company  at  a  point  where  defendant 
company's  tracks  connected.  A  conductor 
of  a  train  on  defendant's  road  requested 
plaintiff  to  repair  a  car  which  was  to  be 
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transferred,  and  before  going  between  tne 
car  and  another,  plaintiff  displayed  the  usual 
u.uiger  signal,  where  it  might  have  been 
seen  by  looking.  While  between  the  cars, 
which  stood  with  their  bumpers  a  few  inches 
separated,  the  conductor,  wlio  was  on  the 
tracks  with  an  engine,  in  transferring  certain 
cars  pushed  a  car  against  one  of  the  cars, 
causing  them  to  come  together  and  crush 
plaintiff's  arm.  Helil,  tiiat  no  relation  of 
fellow-servant  e.xisted,  and  defendant  com- 
pany was  liable.  Miirp/iy  v.  Niw  York  C. 
&^  H.  R.  R.  Co.,  118  iV.  v.  527,  23  N.  E. 
Rep.  812,  29  N.  V.  S.  R.  941 ;  affirming  10 
N.   Y.  S.  R.  156,  44  Hun  242. 

99.  Negligence  wliilc  loading  cars. 
— A  laborer  engaged  in  loading  cars  under 
a  boss,  may  recover  from  the  company  for 
an  injury  received  through  the  negligence  of 
the  boss.  I't  octor  v.  Missouri,  K,  &*  T.  R. 
Co.,  \z  Mo.  App.  124. 

100.  Negligence  in  the  operation 
of  Iiand-cars. — A  company  is  responsible 
for  the  negligence  of  its  vice-principal  in 
the  management  of  a  hand-car,  resulting  in 
injury  to  the  servants  under  him.  Hoben  v. 
Burlington  &^  M.  R.  R.  Co.,  20  Iowa  562. 
Sioux  City  &•  P.  R.  Co.  v.  Smith,  22  Neb. 
775,  36  N.  W.  Rep.  285. 

Where  a  foreman  of  a  hand-car  knows 
thai  a  train  is  following  and  would  be  close 
upon  him,  he  is  negli''  t  in  not  stopping 
and  taking  the  car  off  the  track.  Slctte  v. 
Great  Northern  R.  Co.,  53  Minn.  341,  55  N. 
IV.  Rep.  137. 

Where  a  section  foreman  under  whom 
plaintiff  was  employed,  directed  a  water  keg 
to  be  placed  on  the  front  end  of  a  hand-car 
for  his  s(  at,  so  that  he  could  look  ahead  and 
observe  the  track,  and  while  the  car  was  in 
motion  got  up  and  allowed  the  keg  to  fall 
off,  thus  causing  the  car  to  leave  the  track 
and  injure  plaintiff,  the  injury  was  oc- 
casioned by  the  negligence  of  the  foreman 
in  the  line  of  his  duty,  and  the  company  is 
res[)onsible  therefor.  Russ  v.  IVabashlVest- 
ern  R.  Co.,  112  Mo.  45,  20  S.  IV.  Rep.  472. 

101.  Negligence  of  vice-principal 
in  the  selection  of  servants. — Where 
a  superior  servant  employs  and  discharges 
the  subalterns,  and  the  principal  withdraws 
from  the  management  of  the  business,  or 
tlie  business  is  of  such  a  nature  that  it  is 
necessarily  committed  to  agents,  as  in  the 
case  of  corporations,  the  principal  is  liable 
for  the  neglect  and  omissions  of  duty  of  the 
one  charged  with  the  selection  of  other  ser- 


vants, in  employing  and  selecting  such  ser- 
vants, and  in  the  general  conduct  of  the 
business  committed  to  his  care.  Rowland 
V.  Missouri  Pac.  R.  Co. ,  20  J\fo.  App.  463. — 
Following  Marshall  v,  Schricker,  63  Mo. 
30S. 

A  master  who  delegates  his  power  to  an- 
other, to  employ,  discharge,  manage  and 
control  servants  in  a  given  work,  is  respon- 
sible to  a  servant  for  an  injury  received  by 
him  through  ..he  incompetency  of  a  servant 
so  employed,  when  such  incompetency  was 
known  to  the  person  so  authorized  to  make 
the  employment,  and  was  not  known,  and  by 
the  exercise  of  due  care  could  not  have  been 
known,  to  the  person  injured.  Texas  Mex. 
R.  Co.  V.  Whitmore,  \  i  Am.  6^  Eng.  R.  Cas. 
195,  58  Tex.  276. 

4.  Limits  and  Exceptions  to  the  Ride. 

103.  Company  not  liable  notwith- 
standing superior  rank  of  negligent 
servant.  —  Railroad  companies  are  not 
liable  to  one  employe  for  injuries  occasioned 
by  another,  where  both  are  engaged  in  the 
same  general  undertaking;  nor  does  it  make 
any  difference  that  the  injury  in  the  given 
case  happens  to  one  employe  by  the  neg- 
ligence of  an  employe  of  higher  authority, 
to  whom  the  injured  employe  is  subject,  and 
from  the  consequences  of  whose  negligence 
he  cannot  guard.  Thayer  v.  St.  Louix,  A.  &•  T. 
H.  R.  Co.,  22  Ind.  26.  Columbus  &•  I.  C.  R. 
Co.  V.Arnold,  31  ///(/.  174.— Not  f')LLOwing 
Gillenwater  7^.  Madison  &  I.  R.  Co.,  5  Ind. 
339,  Fitzpatrick  v.  New  Albany  &  S.  R. 
Co.,  7  Ind.  436. — Lawler  v.  Androscoggin  R. 
Co.,  62  Me.  463.  — Quoting  Tunney  v.  Mid- 
land R.  Co.,  L.  R.  I  C.  P.  ic,\.— Blake  v. 
Maine  C.  R.  Co.,  70  Me.  60.  O'Connell  v. 
Baltimore  &•  O.  R.  Co.,  20  Md.  212,— FOL- 
LOWED IN  Shauck  V.  Northern  C.  R.  Co., 
25  Md.  462. — Shauck  v.  Northern  C.  R.  Co., 
25  Md.i/02. — Approving  Farwell  v.  Bos;on 
&  W.  R.  Corp.,  4  Mete.  (Mass.)  49.  Fol- 
lowing O'Connell  v.  Baltimore  &  O,  R. 
Co.,  20  Md.  212. — Holden  v.  Eitchburg  R. 
Co.,  2  Am.  <S^•  Eng.  R.  Cas.  94,  129  Mass. 
268,  37  Am.  Rep.  343,— Explaining  Ford  v. 
Fitchburg  R.  Co.,  no  Mass.  240.  —  Ap- 
proved IN  Ell  V.  Northern  Pac,  R.  Co.,  i 
N.  Dak.  336.  Distinguishkd  in  Peschel  w. 
Chicago,  M.  &  St.  P.  R.  Co.,  62  Wis.  338. 
QuoiED  AND  CRITICISED  IN  Darrigan  v. 
New  York  &  N.  E.  R.  Co.,  23  Am.  &  Eng.  R. 
Cas.  43S,  52  Conn.  285, 52  Am.  Rep.  590.    Re- 
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VIEWED  IN  Mackin  v.  Boston  &  A.  R.  Co., 
15  Am.  &  Eng.  R.  Cas.  196,  135  Mass.  201. — 
B>own  V.  Winoiui  &•  S/.  P.  K.  Co.,  27  Minn. 
162,  38  Am.  Rep.  285,  6  iW  IV.  Rep.  4S4.— 
Followed  in  Gonsiorz/.  Minneapolis  «i  St. 
L.  R.  Co.,  36  Minn.  3S5,  31  N.  W.  Rep.  515. 
Reviewki)  in  Lindvall  v.  Woods,  39  Am. 
&  Eng.  R.  Cas.  339,  41  Minn.  212,  4  L.  R. 
A.  793,  42  N.  W.  Rep.  1020;  Indiana  Car 
Co.  V.  Parker,  100  Ind.  181. — Sherman  v. 
Rochester  i>»  .S'.  R.  Co.,  17  N.  Y.  153;  affirm- 
ing 15  Barb.  574. — Approving  Priestley  v. 
Fowler,  3  M.  &  W.  i ;  Farwell  v.  Boston  & 
W.  R.  Corp.,  4  Mete.  (Mass.)  49. — Disap- 
proved IN  Dobbin  v.  Richmond  &  D.  R. 
Co.,  81  N.  Car.  446.  Followed  in  Boldt 
V.  New  York  C.  R.  Co.,  18  N.  Y.  ^z.—Hard 
V.  Vermont  &*  C.  R.  Co.,  32  Vt.  473. — FOL- 
LOWING Noyes  v.  Smiih,  28  Vt.  59.  Re- 
viewing Wright  V.  New  York  C.  R.  Co., 
25  N.Y.  562  ;  Little  Miami  R.  Co.  v.  Stevens, 
20  Ohio  415. 

The  fact  that  one  of  several  servants,  in 
the  habit  of  working  together  and  in  the 
sa.ne  line  of  employment  for  a  common 
master,  has  power  to  control  and  direct  the 
actions  of  the  others  with  respect  to  such 
employment,  will  not  render  the  master 
liable  for  his  negligence  resulting  in  an 
injury  to  one  of  the  others,  unless  the  neg- 
ligence complained  of  arises  out  of,  and  is 
the  direct  result  of,  the  exercise  of  such  au- 
thority. Chicago,  R.  I.  &^  P.  P.  Co.  v. 
Totthy,  26  ///.  App.  99.  Fantcr  v.  'Clark,  1 5 
///.  ^Ipp.  470. — {'"olLOWIng  Chicago  &  A. 
R.  Co.  z/.May,  108  111.  zZZ.—Hobbs  v.  At/an- 
tic &o  N.  C.  R.  Co.,  107  N.  Car.  1,  12  S.  E. 
Rep.  124. 

An  employe  cannot  recover  from  the 
company  for  an  injury  received  by  the  neg- 
ligence of  another  employe  in  the  same  line 
of  employment,  but  of  a  superior  grade, 
unless  lie  occupies  the  position  of  vice-prin- 
cipal ;  and  this  rule  includes  injured  minor 
employes.  Pittsburgh,  C.  &*  St.L.P.  Co.  v. 
.h/ams,  23  A»t.  &*  Eng.  R.  Cas.  408,  10^ Imi. 
151,  5  A^.  £.  Rep.  187.  Nashville,  C.  <S-  St. 
J-..  R.  Co.  V.  Handman,  13  L'^a  {Tenn.)  423. — 
FoLLOwrNG  Nashville  &  C.  R.  Co.  v.  El- 
liott, I  Coldw.  (Tenn.)  611.  Quoting  Nash- 
ville, C.  &  St.  L.  R.  Co.  V.  Wheless,  10  Lea 
741. 

A  company  is  liable,  as  principal,  for  in- 
juries received  by  a  person  who  was  em- 
ployed by  the  conductor  of  a  freight  train 
;.s  A  brakeman  during  the  trip,  while  acting 
I    Jijr  the  orders  of  the  conductor  in  coup- 


ling cars;  but  not  if  the  person  so  acting 
and  injured  was  only  a  passenger,  who  was 
not  employed  by  the  conductor,  nor  under 
any  obligation  to  obey  his  orders.  Georgia 
Pac.  R.  Co.  v.  Propst,  S3  Ala.  518,  i  So. 
Rep.  764. 

The  negligence  of  a  foreman,  when  act- 
ing as  such,  occasioning  an  injury  to  a  fel- 
low-servant, does  not  necessarily  render  the 
company  liable.     Fones  v.  Phillips,  39  Ark. 

«7- 

103.  Negligent  servant  acting 
merely   as  a   fellow-servant.— If  the 

negligence  complained  of  consists  of  some 
act  done  or  omitted  by  a  superior  servant, 
which  relates  to  his  duty  as  a  co-laborer 
with  those  under  his  control,  and  which 
might  as  readily  happen  with  one  of  them 
having  no  such  authority,  the  common 
master  will  not  be  liable.  Chicago  Sr^  A.  R. 
Co.  V.  May,  15  Atn.  &'  Eng.  R.  Cas.  320,  108 
///.  28S.  Fitzgerald  v.  Honkomp.  44  ///. 
App.  365.  Krueger  v.  Louisville,  N.  A.  &-» 
C.  R.  Co.,  31  Am.  Sf  Eng.  R.  Cas.  329,  iii 
Ind.  51,  9  West.  Rep.  247,  11  N.  E.  Rep.  957, 
Cullen  V.  Norton,  126  N.  Y.  i,  26  N.  E.  Rep. 
905,  36  N.  Y.  S.  R.  339 ;  re7)crsing  29  A\  V. 
S.  R.  700,  9  A^.  Y.  Supp.  174.— Distin- 
guishing Pantzar  v.  Tilly  Foster  Iron  Min. 
Co.,  99  N.  Y.  368;  Kranz  v.  Long  Island  R. 
Co.,  123  N.  Y.  I ;  McGovern  v.  Central  Vt, 
R.  Co.,  123  N.  Y.  280.  Limiting  Tendrup 
V.  Stephenson  Co.,  121  N.  Y.  6S1. 

Tlie  duty  to  close  a  switch  which  has 
been  opened  by  a  section  foreman  to  let  a 
hand-car  pass  in  upon  the  side  track,  is  a 
duty  belonging  to  a  servant,  and  is  not  a 
personal  duty  which  the  company  owes  to  a 
section  hand  employed  by  the  foreman, 
while  engaged  in  the  performance  of  his 
duties  as  its  employe,  and  the  comjiany  is 
not  liable  for  the  death  of  such  employe, 
caused  by  the  negligence  of  the  foreman  in 
leaving  the  switch  open ;  but  such  negli- 
gence is  the  negligence  of  a  fellow-servant 
employed  in  the  same  general  business, 
within  the  meaning  of  section  1970  of  the 
Cal.  Civil  Code,  and  the  risk  of  such  negli- 
gence is  a  risk  impliedly  assumed  by  the 
section  hand  in  accepting  the  employment. 
Daves  v.  Southern  Pac,  R.  Co.,  98  Cal.  19, 
32  Pac.  Rep.  708.— Reviewing  Congrave  v. 
Southern  Pac.  R.Co.,  88  Cal.  360;  Fagundes 
V.  Central  Pac,  R.  Co.,  79  Cal.  97. 

While  a  master  is  liable  to  a  servant  for 
injuries  resulting  from  the  negligence  of  a 
fellow-servant  who  has  been  charged  with 
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the  performance,  in  place  of  the  master,  of 
duties  owed  by  the  master  to  the  servant, 
where  the  negligence  relates  to  the  perform- 
ance of  those  duties,  he  is  not  liable  for  the 
negligence  of  a  competent  fsllow-scrvant 
who  does  not  thus  stand  In  the  place  of  the 
master,  although  he  may  have  some  author- 
ity and  powor  of  direction  over  the  injured 
servant,  llofnaglc  v.  New  York  C.  &^  H. 
R.  K.  Co.,  53  A'.  V.  608;  reversing  \  T.  &^  C. 
346. — Referring  to  Laning  v.  New  Yoric 
C.  R.  Co.,  49  N.  Y.  521  ;  Flike  v.  Boston  & 
A.  R.  Co.,  53  N.  Y.  549.— AiTLiEU  IN  Van 
Ostran  v.  New  York  C.  &  H.  R.  R.  Co.,  35 
Hun  (N.  Y.)  590;  Williams  v.  Delaware,  L. 
lS:  W.  R.  Co.,  39  Hun  430;  Monaghan  v. 
New  York  C.  &  H.  R.  R.  Co.,  45  Hun  113, 
9  N.  Y.  S.  R.  672 ;  Mars  v.  Delaware  &  H. 
Canal  Co.,  54  Hun  625. 

The  negligence  of  the  foreman  of  a  gang 
in  failing  to  block  a  pi]e  which  was  shoved 
against  plaintitT,  injuring  him,  because  it 
was  not  blocked,  is  the  negligence  of  a  fel- 
low-servant, although  the  f(jreman  had  au- 
thority to  employ  and  discharge  plaintiff, 
and  plaintiff  was  under  his  superintendence 
and  control  in  doing  the  work  in  the  per- 
f. jiinance  of  which  he  was  injured.  Ell  v. 
Northern  Pac.  R.  Co.,  48  Am.  &>  Eng.  R. 
Ctrs.  318,  I  A'.  Dai.  336.— Approving  Hol- 
den  7/.  Fitchburg  R.  Co.,  129  Mass.  268. 

104.  Xefflij^rent  servant  acting  in 
Ills  individual  capacity.— If  an  em- 
ploye is  taken  from  his  work  for  the  com- 
pany by  his  superior,  and  is  directed  to  per- 
form an  individual  service  for  the  latter, 
the  company  is  not  liable  for  an  accident 
occurring  while  he  is  in  the  performance  of 
siici)  service;  but  if  he  simply  be  taken 
from  one  place  of  employment  to  another, 
in  the  company's  service,  it  is  liable  for  the 
results  of  its  negligence  therein.  Hitrst  v. 
Cltt\\\^-o,  R.  I.  &»  P.  A'.  Co.,  49  Iowa  76.— 
DisriNoiisiiED  IN  Capper  7/.  Louisville,  E. 
&  St.  L.  R.  Co..  21  Am.  &  Eng.  R.  Cas.  525, 
103  Ind.  305. 

The  fact  that  a  "  boss  "  personally  acted 
in  a  negligent  manner,  whereby  plaintifl 
was  injured,  will  not  relieve  the  company  of 
liability,  where  the  act  was  done  within  the 
scope  of  the  authority  of  the  "  boss  "  to  di- 
rect and  control  as  the  representative  of 
the  master.  Dayharsh  v.  Hannibal  &^  Si. 
/.  A\  Co.,  103  JU.  570,  15  S.  IV.  Ri'fi.  554.— 
DiSTiNGUi.SHED  IN  Ring  7>.  Missouri  Pac. 
R.  Co.,  112  Mo.  220.  Followed  in  Parker 
7>.  Hannibal  &  St.  J.  R.  Co.,  109  Mo.  362; 


Hutson  V.   Missouri   Pac.  R.  Co.,  50  Mo. 
App.  300. 

Plaintiff  was  injured  by  a  fall  from  a 
trestle  while  in  defendant's  employ  as  a  car- 
penter. Desiring  to  descend  from  an  U|)per 
to  a  lower  bent  of  the  trestle,  he  caught  a 
hanging  rope,  which  his  foreman  by  mis- 
take informed  him  was  fastened  above,  and 
proceeded  to  let  himself  down.  The  rope 
was  not  fastened  and  he  fell.  This  rope  was 
used  to  lower  tools.  There  were  other 
ropes  which  the  hands  were  accustomed  to 
use  to  descend.  There  •.  as  no  proof  that 
plaintiff  was  ordered  to  descend,  or  that  the 
foreman  knew  he  intended  to  d(j  so,  or  tliat 
any  duty  was  assumed  by  or  imposed  upon 
the  foreman  to  provide  safe  means  of  de- 
scent by  the  ropes.  Nelil,  that  the  accident 
resulted  from  personal  negligence  of  the 
foreman,  for  which  the  master  is  not  liable. 
Louisville  &^  N.  R.  Co.  v.  Lahr,  86  Tain. 
335,6  S.  jr.  Rep.  663.-  Quoting  Nashville, 
C.  &  St.  L.  R.  Co.  V.  Handman,  13  Lea 
(Tenn.)  425. 

105.  Where  company  retains  pron- 
eral  supervision  of  work.  —  A  master 
is  not  responsible  to  an  employe  for  the 
negligent  act  of  a  competent  and  proper 
foreman  to  whom  there  has  been  no  dele- 
gation of  power  and  control  of  the  t''siness 
or  a  branch  thereof,  but  who  is  simply 
charged  with  special  duties,  performing 
them  under  the  direction  of  the  master,  the 
latter  retaining  general  control  and  super- 
vision. Afalone  v.  Hathaway,  64  N.  Y.  5. — 
Approved  in  Fuller  v.  Jewett,  r  Am.  & 
Eng.  R.  Cas.  109,  8g  N.  Y.  46. 

A  foreman  is  not  a  vice-principal  where 
the  common  master  retains  general  super- 
vision of  the  work,  notwithstanding  the  in- 
jured servant  was  obliged  to  obey  the  fore- 
man's order.  Kirk  v.  Atlanta  &•  C.  A.  L.R. 
Co.,  25  Am.  (S^*  Eng.  R.  Cas.  507,  94  A'.  Car. 
625,  55  Am.  Rep.  621. 

III.    SERVANTS    IN    DIFFERENT    DEPABT- 

UENTS;  SERVANTS  OF  DIFFERENT 

COMPANIES. 

I.  Servants  in  Different  Departments. 

a.  Statement  of  the  Rule. 

100.  Generally.*— It  is  not  the    law 

that  a  master  is  released  from  liability  in  all 

*  Independent  employment  as  affecting  mas- 
ter's liabiiitv  for  injuries  to  employes,  see  note, 
7  L.  R.  .\.  501. 

When  persons  engaged  in   different  employ- 
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cases  in  which  a  servant  is  injured  by  the 
negligence  of  a  fellow-servant.  The  mas- 
ter's immunity  is  limited  to  cases  where  the 
servants  are  engaged  in  the  same  common 
employment — i.e.,  in  the  same  department 
of  duty;  but  it  does  not  extend  to  cases 
where  the  servants  are  tii_  .  in  depart- 
ments essentially  foreign  to  each  other. 
A't/ijf  V.  Ohio  &>  M.  R.  Co.,  8  Am.  &•  Eng. 
R.  Cas.  119,  II  JUss.^U.  S.)  ^62,  \\ Fed.  Rep. 
277.  Kielley  v.  Belcher  Silver  Min.  Co.,  3 
Siuoy.  {U.  S.)  437.— Reviewing  Ford  v. 
Fitcliburg  R.  Co.,  1 10  Mass.  240. — Pittsburg, 
Ft.  W.  &•  C.  R.  Co.  v.  PoTvers,  74  ///.  341. 
Louisnille  <Sr*  N.  R.  Co,  v.  Sheets,  (Ay.)  41 
A»i.  &'EHg.R.  Cas.  470,  13  S.  IV.  Rep.  248. 
Union  Pac.  R.  Co.  v.  Billeter,  41  Am.  &• 
Eng.  R.  Cas.  431.  28  Ned.  422,  44  ^V.  JV.  Rep. 
483.  Richmond  &*  D.  R.  Co.  v.  Norment,  84 
Va.  167, 4  5.  E.  Rep.  21 1.  MaJden  v.  Chesa- 
peake &>  O.  R.  Co.,  28  W.  Va.  610,  57  Am. 
Rep.  695. 

A  servant  cannot  be  held  to  have  contem- 
plated in  the  adjustment  of  his  wages  those 
dangers  which  arise  from  the  carelessness  of 
fellow-servants,  without  any  reference  what- 
ever to  the  nature  of  their  employment  or 
duties.  King  v.  Ohio  &^  M.  R.  Co.,  8  Am. 
&^Eng.  R.  Cas.  119,  11  Biss.  {U.  S.)  362,  14 
Fed.  Rep.  277. 

Where  a  servant  whose  duty  it  was,  with 
otheis,  to  repair  and  keep  in  order  a  section 
of  the  road,  while  engaged  in  such  duty, 
and  standing  some  five  or  six  feet  from  the 
track  to  avoid  a  passing  train,  was  struck 
by  a  lump  of  coal  which  was  carelessly  cast 
by  tlie  fireman  of  the  train  from  the  tender, 
from  the  eilects  of  which  the  person  injured 
died — held,  that  the  company  was  liable  to 
his  personal  representative  for  damages,  un- 
der the  statute.  The  track  repairer  and  the 
fireman  were  not  fellow-servants.  Chicago 
6-  X.  IF.  R.  Co.  V.  Moranda,  93  ///.  302."— 
Followed  in  Pikez/.  Chicago  &  A.  R.  Co., 
41  Fed.  Rep.  95  ;  Ohio  &  M.  R.  Co.  v.  Robb, 
36  111.  App.  627.  Quoted  in  Chicago,  B. 
&  Q.  R.  Co.  V.  Fitzgerald,  40  111.  App.  476; 
Brodcur  v.  Valley  Falls  Co.,  16  R.  I.  448; 
Hobbold  V.  Chicago  Sugar  Refining  Co.,  44 

meats  are  not  fellow-servants,  see  note,  4  L.  R. 
A.  704. 

Who  are  fellow-servants.  Employes  on  dif- 
ferent trains,  see  39  Am.  &   Eng.  R.  Cas.  347, 

Negligence  of  conductor  of  one  train  causing 
injury  to  a  fireman  on  another  train.  Not  fel- 
low-servants, see  44  Am,  &  Eng.  R.  Cas.  597, 

(j/itr. 


111.  App.  418.  Reconciled  in  Chicago  & 
A.  R.  Co.  V.  May,  108  111.  288. 

Whether  the  principle  that  the  master  is 
not  liable  for  an  injury  received  by  one  ser- 
vant from  the  negligence  of  another,  while 
both  are  acting  in  the  common  business  of 
the  same  master,  is  applicable  to  servants  of 
a  railroad  company,  in  diflerent  grades, 
when  they  are  subordinate  the  one  to  the 
other,  or  not  in  the  same  employment, 
qtuere.  Washburn  v.  Nashville  &•  C.  R. 
Co.,  3  Head  ( Tenn.)  638. 

In  Mississippi  it  has  been  held  error  to 
charge  that  the  plaintiff  can  recover  if  the 
injury  may  be  referred  to  the  carelessness 
of  other  agents  and  servants  of  the  defend- 
ant, employed  in  a  department  distinct  from 
that  in  which  the  plaintiff  was  engaged,  and 
over  whom  he  had  no  control.  AVw  Or- 
leans, J.  &*  G.  N.  R.  Co.  V.  Hughes,  49  ^Uss. 
258.— Reviewing  Coon  v.  Syracuse  &  U.  R. 
Co.,  5  N.  Y.  492. 

107.  Reason  for  the  rule— Respon- 
deat superior.— The  rule  respondeat  su- 
perior applies  where  an  employe  of  a  com- 
pany is  injured  by  reason  of  negligence  ir. 
the  discharge  of  duty  of  another  employe  of 
the  same  company,  engaged  in  a  separate 
and  distinct  department,  having  no  immedi- 
ate or  necessary  connection  with  that  in 
which  the  injured  employe  is  engaged, 
Nashville  &^  C.  R.  Co.  v.  CarroM,  6  Heisk. 
(Tenn.)  347,  12  Am.  Ry,  Rep.  20.— Approv- 
ing Lcfeisville  &  N.  R.  Co.  v.  Collins,  2 
Duv.  (Ky.)  114.  Quoting  Washburn  v. 
Nashville  &  C.  R.  Co.,  3  Head  (Tenn.)  638. 
Reviewing  Nashville  &  C.  R.  Co.  v.  Elliott, 
I  Coldw.  (Tenn.)  616;  Memphis  &  C.  R.Co. 
W.Jones,  2  Head  517;  Haynes  r/.  Fast  Tenn. 
&G.  R.  Co., 3  Coldw.  223.— Distinguished 
IN  Miller  v.  Southern  Pac.  Co.,  20  Oreg. 
285.  Followed  in  Louisville  &  N.  R.  Co. 
V.  Bowler,  9  Heisk.  866.  Reviewed  in 
Parker  t/.  Hannibal  &  St.  J.  R.  Co.,  109  Mo. 
362  ;  Dixon  z/.  Chicago  &  A.  R.  Co.,  109  Mo. 

413- 

Servants  in  the  employ  of  a  company 
controlling  and  directing  the  movements  of 
one  train  are,  with  reference  to  those  in  the 
same  company  upon  another  train,  to  be 
regarded  as  the  agents  of  the  company,  and 
not  the  agents  of  each  other.  And  where  a 
servant  on  one  train  is  injured  by  the  negli- 
gence of  a  servant  upon  the  other,  the 
maxim  respondeat  superior  applies,  and  the 
company  is  liable.  Kentucky  C.  R.  Co.  v. 
Ackley,  87  Ky.  278,  12  Am.  St.  Rep.  4S0,  8  S. 
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W.  Rt'p.  691,  10  Ky.  L.  Rep.  170. — Follow- 
ing Louisville,  C.  &  L.  R.  Co.  v.  Cavens,  9 
Bush  (Ky.)  559.— Reviewed  in  Parker  v. 
Hannibal  &  St.  J.  R.  Co.,  109  Mo.  362. 

b.  Scope  and  Extent  of  the  Rule, 

108.  Generally.— The  rule  first  sug- 
gested in  Priestley  v.  Fowler,  that  a  master 
who  has  exercised  due  care  and  skill  in  the 
employment  and  retention  of  his  servants 
is  not  responsible  for  an  injury  sustained 
by  one  of  them  in  the  course  of  his  employ- 
ment by  the  negligence  of  another,  however 
distinct  the  grade  or  dillerent  the  labor  of 
such  servants,  or  how  wide'v  '•-^parated  the 
locality  of  their  several  employments,  is  be- 
ing modilied  by  the  course  of  judicial  opin- 
ion and  decision,  so  as  to  meet  the  ends  of 
justice  in  cases  since  arising  of  corporations 
and  others  engaged  in  varied  and  widely 
extended  operations  under  one  nominal  and 
invisible  head,  but  in  reality  divided  into 
separate  parts  or  divisions,  under  the  direc- 
tion and  control  of  local  bosses,  superin- 
tendents, or  heads  of  departments,  who  to 
all  intents  and  purposes  represent  and  stand 
for  the  corporation  with  practically  unqual- 
ified power  to  employ,  direct,  and  discharge 
workmen,  and  to  provide  the  necessary  ma- 
terial and  appliances  for  their  convenient 
and  safe  employment.  Gilmore  v.  Northern 
Par.  K.  Co.,  15  Am.  &>  Enj,'-.  R.  Cas.  304,  9 
Sawy.iU.  S.)  558, 18  Fed.  Rep.  866.— Qual- 
ifying Priestley  v.  Fowk.,  3  M.  &  VV.  i; 
Murniy  v.  South  Carolina  R.  Co.,  i  Mc- 
Mull.  (So.  Car,)  385 ;  Farwell  v.  Boston  & 
W.  R.  Corp.,  4  Mete.  (Mass.)  49. 

In  Indiana  a  railroad  company  is  liable  to 
a  servant  for  an  injury  occasioned  by  the 
negligence  of  other  servants  of  the  com- 
pany, where  the  duties  of  the  latter,  in  con- 
nection with  which  the  injury  happened, 
were  not  common  nor  in  the  same  depart- 
ment with  those  of  the  injured  servant,  and 
where  the  negligence  of  the  injured  servant 
did  not  contribute  to  produce  the  injury. 
Gillenwater  v.  Madison  &^  I.  R.  Co. ,  5  /nd. 
339.— Distinguishing  Priestley  v.  Fowler, 
3  M.  &  W.  I ;  Farwell  v.  Boston  &  W.  R. 
Corp.,  4  Mete.  (Mass.)  49;  Murray  v.  South 
Carolina  R.  Co.,  i  McMull.  (So.  Car.)  385.— 
Nor  FOLLOWED  IN  Summerhays  v.  Kansas 
Pac.  R.  Co.,  2  Colo.  ifZ\.—Fitspatrtck  v. 
New  Albany  <5-  5.  R.  Co.,  7  Ind.  436.— Dis- 
tinguished IN  Eaton  V.  Delaware,  L.  &  W. 


R.  Co.,  57  N.  Y.  3S2.  Not  followed  in 
Columbus  &  1.  C.  R,  Co.  v.  Arnold,  31  Ind. 
174;  Ross  V.  New  York  C.  &  H,  R.  R.  Co,, 

5  Hun  (N,  Y.)  48S. 

This  doctrine  is  not  followed  in  New 
York.  Ross  v.  New  York  C.  &^  //.  R.  R. 
Co.,  5  Hun  {N.  V.)  48S;  affirmed  in  74  N. 
Y.  617,  «/«;/.— Not  following  Ryan  v. 
Chicago  &  N.  VV.  R.  Co.,  60  111.  171 ;'  Lalor 
V.  Chicago,  B.  &  Q.  R.  Co.,  52  111.  401  ; 
Fitzpatrick  v.  New  Albany  &  S.  R,  Co.,  7 
Ind.  438. 

In  Tennessee,  where  servants  of  the  same 
company  are  engaged  in  different  dep;irt- 
ments  of  a  common  service,  or  one  is  the 
superior  of  another  in  the  same  depart- 
ment, either  temporarily  or  permanently, 
they  are  not  fellowserv;mts.  East  Tenn., 
V.  &=  G.  R.  Co.  V.  I)e  Arinond.  86  Tenn.  73, 

6  Am.  St.  Rep.  816,  5  S.   W.  Rep.  600. 

But  the  doctrine  has  not  been  extended 
to  other  than  employes  of  railway  compa- 
nies. Coal  Creek  Min.  Co.  v.  Eavis,  90 
Tenn.  711,  18  .V.  W.  Rep.  387. 

In  Wisconsin  the  fact  that  the  servant 
was  engaged  at  the  immediate  point  where 
the  negligence  occurred  might  furnish  some 
grounds  to  implicate  him  in  the  negligence  ; 
but  where  he  is  engaged  in  a  different  de- 
partment, or  where  he  performed  his  whole 
duty  with  skill  and  care,  it  is  entirely  im- 
material whether  he  was  injuied  by  the 
negligence  of  one  working  in  the  same  de- 
partinent  or  in  another.  The  company  is 
liable  because,  on  setting  a  force  in  motion 
to  be  used  for  its  own  benefit,  it  is  bound 
to  see  to  it  that  it  is  employed  with  |)roper 
care  and  skill.  Cltamleilain  v.  Milwaukee 
&^  M.  R.  Co..  II  Wis.  23S. — Curi'icisiNG 
Farwell  v.  Boston  &'  W.  R.  Corp.,  4  Mete. 
(Mass.)  49. 

100.  Illinois  doetrinc— Gross  negr- 
lifyeiice.  —  Where  the  employment  of  a 
person  working  for  a  railway  is  in  a  differ- 
ent department  from  other  servants,  and 
he  is  not  associated  with  such  others  in  the 
performance  of  their  duty,  the  company  is 
liable  for  the  gross  negligence  of  other  ser- 
vants, resulting  in  injury  or  death  to  such 
person.  Toledo,  IV.  &-  IV.  R.  Co.  v.  O'Con- 
nor, 77  111.  391. 

1 10.  Kentucky  doctrine  —  Ordi- 
nary nejflifjence. — Where  the  servants 
are  not  employed  in  the  same  department, 
but  in  the  same  common  employment,  the 
company  is  liable  for  their  ordinary  neglect 
causing  injury  to  each  other.    McLeod  v. 
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Ginther,  8  Am.  <S-  £:«jf.  A.  Cas.  162,  80  /iTv. 
399- 

c.  Limits  and  Exceptions  to  the  Rule. 

ill.  Generally.— Tliere  is  no  good 
reason  for  limiting  the  rule  exempting  the 
company  from  liability  to  one  servant  who 
is  injured  througii  the  negligence  of  another, 
to  cases  where  the  servants  are  in  the  same 
general  employment.  It  can  make  no  dif- 
ference whether  a  brakeman  is  injured  by 
the  carelessness  of  another  brakeman  or 
by  that  of  an  engineer  or  conductor;  nor 
w!i5ther  a  fireman  is  injured  by  the  negli- 
gence of  the  engineer  or  by  that  of  a  ma- 
chinist who  is  charged  with  fitting  the 
engine  for  the  road.  The  company's  obli- 
gation should  be  the  same  in  all  cases. 
Mobile  &^  O.  R.  Co.  v.  Thomas,  42  Ala.  672. 
— Approved  in  Smoot  v.  Mobile  &  M.  R. 
Co.,  67  Ala.  13. 

Plaintiff  was  in  the  employ  of  a  company 
as  a  bridge  watchman,  but  at  the  time  he 
was  injured  was  on  a  train  going  to  court  as 
a  witness  in  certain  litigation  against  the 
company.  The  train  was  stopped  by  rocks 
that  had  fallen  from  the  roof  of  a  tunnel, 
and  some  one  called  out,  "All  railroad  hands 
get  out  and  help  clear  the  track,"  and  plain- 
tiff, with  others,  obeyed,  but  was  injured  by 
the  failing  of  other  stones.  It  turned  out 
that  the  person  calling  upon  the  trainmen 
to  assist  was  a  special  agent  of  the  com- 
pany, whose  duties  were  limited  to  looking 
after  injured  stock  and  litigation  against 
the  company.  Held,  that  he  exceeded  his 
authority  in  the  command  to  the  railroad 
men,  and  tlie  company  was  not  liable. 
Na'hville  <S-  C.  R.  Co.  v.  Mc Daniel,  17  Am. 
.?■  /•■;,'_;'■.  R.  Cas.  604,  12  Lea  {Tenn.)  386. — 
'  ,  >v>  F.D  IN  Bradley  v.  Nashville,  C.  & 
.S.        i:.  Co.,  14  Lea  374. 

'  1  '^.  Til  different  departments  but 
.'"....  >aied. —  Persons  may  be  fellow- 
servancj  although  not  strictly  in  the  same 
line  of  employment.  One  person  may  be 
employed  to  transact  business  of  one  de- 
partment and  another  may  be  employed  by 
the  same  master  to  transact  a  different  and 
distinct  branch  of  business ;  but  if  their 
usual  duties  bring  them  into  habitual  asso- 
ciation, so  that  they  may  exercise  a  mutual 
influence  upon  each  other  promotive  of 
proper  caution,  such  persons  may  be  re- 
garded as  fellow-servants.  Joliet  Steel  Co. 
V.  Shietds,  146  ///.  603,  34  N.  E.  Rep.  1108. 


113.  lu  difl'erent  department.s  but 
in  the  same  coniinoii  eui|iloynient. — 

A  master,  guilty  of  no  personal  negligence 
or  misconduct,  is  not  liable  to  one  servant 
for  injuries  caused  by  the  negligence  or 
misconduct  of  a  fellow-servant  engaged  in 
the  same  general  business,  even  though  the 
two  servants  are  engaged  in  separate  and 
distinct  departments  of  the  same  general 
business.  Foster  v.  Minnesota  C.  R.  Co.,  14 
Minn.  360  {Gil.  277).— -Distinguished  in 
Drymala  v.  Thompson,  26  Minn.  40. — 
Faulkner  v.  Erie  R.  Co.,  49  Barb.  {N.  Y.) 
324.  Conlin  v.  Charleston  City  Council,  15 
Rich.  {So.  Car.)  201. 

A  servant  who  is  injured  as  a  conse- 
quence of  the  negligence  of  a  fellow-ser- 
vant is  debarred  of  recovery  against  the 
master,  although  the  two  servants  were  not 
engaged  in  a  common  work  under  one 
common  eniployment.     Corbettv.St.  Louis, 

I.  M.  5^  .S".  A'.  Co.,  26  Mo.  App.  621.— DIS- 
TINGUISHING Vautrain  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.,  8  Mo.  App.  543,  78  Mo.  44; 
Lewis  V.  St.  Louis  &  I.  M.  R.  Co.,  59  Mo. 
495;  Porter  v.  Hannibal  &  St.  J.  R.  Co., 
71  Mo.  78;  Hall  V.  Missouri  Pac.  R.  Co., 
74  Mo.  298.  Quoting  Schultz  v.  Pacific 
R.  Co.,  36  Mo.  29.  Reviewing  Farwell  v. 
Boston  &  W.  R.  Corp.,  4  Mete.  (Mass.)  49. 

Tliis  rule  applies  though  the  employments 
of  the  servants  are  distinct,  when  both  are 
necessary  in  the  prosecution  of  a  common 
enterprise.  Coon  v.  Syracuse  &->  U.  R.  Co..  5 
A^.  v.  492  ;  ajfirmiut^  6  Barb.  231.— Follow- 
ing Hayes  v.  Western  R.  Corp.,  3  Ciish. 
(Mass.)  270;  Hutchinson  v.  York,  N.  iS:  B. 
R.  Co.,  14  Jur.  837.— Approved  in  Elli-a  v. 
Chicago.  M.  &  St.  P.  R.  Co.,  38  .\m.  &  Eng. 
R.  Cas.  62,  5  Dak.  523,  3  L.  R.  A.  363, 41  N.  W. 
Rep.  758.  Reviewed  in  New  Orleans,  J. 
&  G.  N.  R.  Co.  V.  Hughes,  49  Miss.  258. 

It  is  immaterial  that  the  injured  servant 
was  not  employed  in  the  same  kinti  of  work 
as  that  of  the  servants  who  were  negllpjent, 
provided  they  were  negligent  in  furthering 
the  same  object,  and  there  is  one  general 
object  in  attaining  which  the  injured  servant 
was  exposed  to  risk.  Blake  v.  Maine  C.  R. 
Co. ,  70  Jfe.  60. 

All  who  serve  the  same  master,  work  un- 
der the  same  control,  deriving  authority  and 
compensation  from  the  same  source,  and  are 
engaged  in  thesamegeneral  business,  though 
in  different  grades  and  departments  of  it, 
are  fellow-servants,  each  taking  the  risk  of 
the  other's  negl  igence.    Wonder  v.  Baltimore 


iciit»s  hut 
>yiiient.— 

negligence 
)ne  servant 
{ligence  or 
engaged  in 
thougli  the 
parate  and 
me  general 
'.  A'.  Co.,  14 
UISHED  IN 
inn.  40. — 
rb.  {N.  V.) 
Council,  15 

s  a  conse- 

felloiv-ser- 

igainst  the 

ts  were  not 

under    one 

/.  St.  Louis, 

621.— Dis- 

uis,  I.  M.& 

■8   Mo.  44; 

Co.,  59  Mo. 

J.  R.  Co., 

'ac.   R.  Co., 

I  V.   Pacific 

1  Farwell  v. 

(Mass.)  49. 

nployments 

en  both  are 

a  common 

U.  A'.  Co..  5 

—  FOLI.OW- 

p.,  3  Ctish. 
-k,  N.  iS:  a 

I\   Elli-'t  7'. 

.Am.  &  Eng. 
j63,4iN.W. 

Orleans,  J. 
iss.  258. 
red  servant 
inn  of  work 
i  neglipfent, 

furthering 
me  general 
red  servant 
fai/u-  C.  R. 

r.  work  un- 
thorityand 
•ce,  and  are 
ess,  though 
lents  of  it, 
the  risk  of 
,  Baltimore 


FELLOW-SERVANTS,  114. 


687 


<S-  O.  R.  Co.,  32  Md.  411.— Approved  in 
Smoot  V.  Mobile  &  M.  R.  Co.,  67  Ala.  13. 
Not  followed  in  Little  Rock  &  M.  R.  Co. 
V.  Moseley,  56  Fed.  Rep.  1009. — Meles. Dela- 
ware (S^*  H.  Canal  Co.,  27/.  <S-»  S.  367,  14  N. 
Y.  Supp.  630,  39  A''.  Y.  S.  R.  153. — Follow- 
ing Boldt  V.  New  York  C.  R.  Co.,  18  N.  Y. 
432.  Not  following  Chicago  &  A.  R.  Co. 
V.  Keefe,  47  111.  no;  Ryan  v.  Chicago  &  N. 
VV.  R.  Co.,  60  111.  171  ;  Valtez  v.  Ohio  &  M. 
R.  Co.,  85  111.  500;  O'Donnell  v.  Allegheny 
Valley  R.  Co.,  59  Pa.  St.  239.— AVw  York, 
L.  E.  6-  W.  R.  Co.  V.  lie/l,  28  A/n.  &*  Eng. 
R.  Cas.  338,  112  J'a.  St.  400,  4  All.  Rep.  50. 
Brodeitr  v.  Valley  Falls  Co.,  16  R.  I.  448,  17 
Ail.  Rep.  54.— Distinguishing  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Ross,  112  U.  S.  377; 
Moon  V,  Richmond  &  A.  R.  Co.,  78  Va. 
745.  Quoting  Chicago  «S  N.  W.  R.  Co.  v. 
Moranda,  93  111.  302 ;  Farwell  z>.  Boston  & 
W.  R.  Corp.,  4  Mete.  (Mass.)  49.— Quoied 
IN  New  York  &  N.  E.  R.  Co.  v.  Hyde,  56 
Fed.  Rep.  188;  St.  Louis,  A.  &  T.  R.  Co. 
V.  Triplett,  48  Am.  &  Eng.  R.  Cas.  283, 
54  Ark.  2%().— Houston  <&-  T.  C.  R.  Co.  v. 
Riiler,  62  Tex.  267.— Following  Dallas  v. 
Gulf,  C.  &  S.  F.  R.  Co.,  61  Tex.  196.— Ap- 
plied IN  Ell  V.  Northern  Pac.  R.  Co.,  i  N. 
Dak.  336.  Followed  in  Texas  &  P.  R, 
Co.  V.  Rogers,  57  Fed.  Rep.  378. —  Texas  <S» 
P.  R.  Co.  v.  Harrington,  21  Am.  &»  Eng.  R. 
Cas,  571,  62  Tex,  597. — Followed  in  Texas 
&  P.  R.  Co.  V.  Rogers,  57  Fed.  Rep.  378. 
Reviewed  in  Beuhring  v.  Chesapeake  & 
O.  R.  Co.,  37  W.  Va.  102.— Missouri  Pac.  R. 
Co.  V.  Watts,  22  Am.  <S-»  Eng.  R.  Cas.  277, 
63  Tex.  549.— Followed  in  Texas  «&  P.  R. 
Co.  V.  Rogers,  57  Fed.  Rep.  378. — Douglas 
V.  Texas  Mex.  R.  t  ',63  Tex.  564.  Norfolk 
<r-  W.  R,  Co.  V.  Donnelly,  53  Am.  &>  Eng. 
R.  Cas.  571,  88  Va.  853,  14  S.  E.  Rep.  692,  16 
Va.  L.J.  214.  Morgan  v.  Vale  of  Neath  R. 
Co.,  S  7?.  df*  S.  736,  L,  R.  I  Q.  B.  149,  35  Z. 
/.  Q.  B.  23,  13  Z.  T.  564,  34  L.J.  (J.  B. 
23,  14  W.  R.  144;  affirming  $  B.&^  S.  570, 
10  /ur.  N.  S.  1074,  33  L.J.  Q.  B.  260,  13 
W.  R.  1031. — Followed  in  Warburton  v. 
Great  Western  R.  Co.,  L.  R.  2  Ex.  30,  36 
L.  J.  Ex.  9,  IS  L.  T.  361,  15  W.  R.  108,  4 
H.  &  C.  695. 

Where  a  company  gives  a  contract  to  an 
individual  to  deliver  wood  to  the  com- 
pany, the  company  to  furnish  the  trains  to 
move  it,  and  the  men  on  the  trains  to  be 
subject  to  the  orders  of  such  contractor,  a 
servant  employed  to  load  the  wood  on  a 
train  is  a  fellow-servant  with  the  trainmen. 


and  cannot  recover  from  the  company  for  an 
injury  received  by  being  negligently  thrown 
from  the  train.  Ulinois  C.  R.  Co.  v.  Cox,  21 
///.  20.— Distinguished  in  Lalor  v.  Chi- 
cago, H.  &  Q.  R.  Co.,  52  111.  401 ;  Chicago 
&  N.  W.  R.  Co.  V.  Taylor,  69  111.  461.  Fol- 
lowed in  Moss  z/.  Johnson,  22  111.  633  ; 
Chicago  &  A.  R.  Co.  v.  Keefe,  47  111.  108. 
Not  followed  in  Louisville,  N.  O.  &  T. 
R.  Co.  V.  Conroy,  O3  Miss.  562. 

A  company's  construction  and  repair 
shops  were  divided  into  several  sub-depart- 
ments, known  as  the  car  shop,  paint  shop, 
blacksmith  shop,  machine  shop,  boiler  shop, 
round  house,  foundry,  and  lumber  yard. 
AH  of  these  were  under  a  general  superin- 
tendent, with  a  foreman  for  each  shop. 
Gangs  of  men  from  two  of  the  shops  were 
out  moving  cars  when  plaititifT's  husband,  a 
member  of  one  gang,  was  killed  by  the  neg- 
ligence of  the  members  of  the  other  gang 
in  pushing  a  car  against  the  one  who  was 
assisting  in  moving.  Held,  that  the  decea.sed 
was  a  fellow-servant  with  all  the  other  men, 
and  no  recovery  could  be  had  against  the 
company.  Chicago  &*  A.  R.  Co.  v.  O'Brjan, 
15  ///.  App.  134. 

d.  What  Servants  are  Deemed  to  be  in  Dif- 
ferent Departments  within  the  Rule. 

114.  Generally. — Two  servants  under 
a  common  master  are  not  fellow-servants 
when  they  are  not  in  the  same  employment. 
Washburn  v.  Nashville  &*  C.  R.  Co.,  3  Head 
(Tenn.)  638.  Relyea  v.  Kansas  City,  Ft.  S. 
(S-  G.  R.  Co.,  53  Am.  <S^  Eng.  R.  Cas.  578, 
1 1 2  Mo.  86,  20  S.  W.  Rep.  480.  Daniels  v. 
Union  Pac.  R.  Co.,  6  Utah  357,^23  Pac.  Rep. 
762. 

A  person  engaged  in  loading  freight  cars 
is  not  a  fellow-servant  with  the  switch  tend- 
er, so  as  to  defeat  a  recovery  against  the 
company  for  an  injury  received  by  one 
through  the  negligence  of  the  other;  but 
such  switch  tender  is  a  fellow-servant  with 
an  engineer  on  a  switch  engine.  Chicago, 
R.  I.  <S-  P.  R.  Co.  V.  Henry,  7  ///.  App.  322. 
— Following  Chicago  &  N.  W.  R.  Co.  v. 
Moranda,  93  111.  302. 

A  master  machinist,  though  acting  in  a 
distinct  and  special  employment  in  making 
the  selection  of  an  engine,  is,  nevertheless, 
a  fellow-servant  with  those  who  operate  the 
machine.  Cumberland  &^  P.  R.  Co.  v.  State, 
44  Md.  283,  45  Md.  229.     Nashville  &^  D.  R. 
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Co.  V.  Jones,  9  Heisk.  {Tenn.)  27,  19  ^;«.  Ry. 
Rep.  261. 

All  those  servants  included  in  the  ditler- 
ent  departments  of  the  work  oi  construct- 
in<j;  a  railroad  trestle  arc  fellow-servants,  as 
the  trestle  is  not  a  structure  furnished  by 
the  defendants  for  their  employes  to  work 
on,  but  is  a  part  of  tlie  construction  of  the 
road  and  a  part  of  the  work  they  themselves 
are  employed  to  perform  under  the  com- 
n)on  service.  Lindvall  v.  Woods,  39  Am.  &* 
Eng.  R.  Cas.  339,  41  Minn.  212,  4  L.  K,  A. 
793,  42  .V.  IV.  Refi.  1020.  —  Reviewing 
Brown  ?'.  Winona  &  St.  P.  R.  Co.,  27  Minn. 
162,6  N.  W.  Rep.  484 ;  Goiisior  v.  Minne- 
apolis &  St.  L.  R.  Co.,  36  Minn.  385,  31  N. 
W.  Rep.  515 ;  Olson  v.  St.  Paul.  M.  &  M.  R. 
Co.,  38  Minn.  117,  35  N.  \V.  Rep.  866;  Brown 
V.  Minneapolis  &  St.  L.  R.  Co.,  31  Minn. 
553,  iS  N.  W.  Rep.  834;  Fraker  f.  St.  Paul, 
M.&  M.  R.  Co.,  32  Minn.  54,  19  N.  W.  Rep. 
349;  Tierney  v.  Minneapolis  &  St.  L.  R. 
Co.,  33  Minn.  311,  23  N.  W.  Rep.  229. 

A  department  superintendent  directed  a 
car  inspector  to  go  upon  cars  and  inspect 
them  as  soon  as  a  train  arrived  in  the  yards, 
which  he  did  as  soon  as  the  train  came  to  a 
full  stop;  but  when  he  was  about  to  step 
from  one  car  to  another,  the  engineer,  witii- 
out  warning,  suddenly  started  his  engine 
with  such  force  as  to  part  the  train,  causing 
the  inspector  to  fall  to  the  ground,  whereby 
he  was  injured.  The  evidence  showed  that 
the  engineer's  duty  ceased,  except  moving 
his  locomotive  to  the  engine  house,  when- 
ever the  train  came  to  a  certain  place.  Held, 
that  the  engineer  and  inspector  were  not 
fellow-servants,  and  that  the  company  was 
liable  for  the  injury.  Chicago  &^  A  k.  C.i. 
v.  Hoyi,  31  Am.  &>»  Eng.  R.  Cas.  309,  122  ///. 
369,  9'  Wesi.  Rep.  785,  12  A'.  E.  Rep.  225. 

In  such  case  the  duties  of  the  engineer 
ceased  at  or  before  the  inspector's  began,  so 
that  it  was  imi)ossible  for  the  otie  to  have 
exercised  any  influence  whatever  over  the 
other,  and  therefore  an  instruction  based 
upon  the  theory  of  their  being  fellow-ser- 
vants was  properly  refused.  Chicago  &*  A. 
R.  Co.  V.  Hoyi,  31  A/n.  &•  Eng.  R.  Cas.  309, 
122  ///.  369,  12  iV.  E.  Rep.  225,  9  West. Rep. 
7S5. 

A  railroad  superintendent  employed  the 
messenger  of  an  express  company,  who  was 
entitled  to  be  carried  over  the  road,  to  act 
as  brakeman  for  a  single  trip,  and  he  was  in- 
jured through  the  negligence  of  the  engi- 
neer.    Held,  that  he  had  a  right  to  recover 


from  the  comr,any  whether  he  be  regarded 
as  a  passenger  or  as  an  employe.  Chamber- 
lain V.  Milivaukee  &'  M.  R.  Co.,  11  Il'is. 
238. — Di,SAi'PROVKD  IN  Randall  v.  Balti- 
more &  ().  R.  Co.,  109  U.  S.  478. 

The  following  sennints  have  been  held  to 
lie  in  different  departments  of  serruce  within 
the  rule  denying  exemption  to  the  company  in 
such  cases: 

A  master  mechanic  and  a  watchman.  St. 
Louis,  I.  M.  &^  S.  R.  Co.  v.  Harper,  44  Ark. 
524. 

One  employed  to  erect  mail  catchers 
along  a  line  of  railroad  and  a  fireman  on  a 
locomotive.  Chicago,  B.  &'  Q.  R.  Co.  v. 
Gregory,  58  ///.  272,  1 1  Am.  Ry.  Rep.  75. 

One  who  is  putting  in  new  machinery 
and  an  employe  of  a  person  for  whom  the 
machinery  is  set  up.  Pullman  Palace  Car 
Co.  v.  Laack,  143  ///.  242,  32  N.  E.  Rep.  285. 

A  train  dispatcher  or  division  superin- 
tendent under  whose  orders  trains  are  run 
and  an  engineer  running  under  his  orders, 
Chicago,  B.  &•  Q.  R.  Co.  v.  Young,  26  ///. 
App.  115. 

Those  employed  by  the  master  to  provide 
or  to  keep  in  repair  the  place,  or  to  supply 
the  machinery  and  tO(jls  for  labor,  and  tliose 
who  are  to  use  the  place  or  appliances  wlien 
provided.  Sadowski  v.  Michigan  Car  Co., 
84  Mich.  100,47  A'^.  W.Rep.  59S.  — FOLLOW- 
ING Ford  V.  Fitchburg  R.  Co.,  1 10  Mass.  240. 

A  section  foreman  and  train  hands  on  a 
wood  train.  Drymala  v.  Thotnpson,  26  Minn. 
40,  I  N.  W.  Rep.  255. 

A  car  inspector  and  a  brakeman.  Dan- 
iels v.  Union  Pac.  R.  Co.,  6  Utah  357,  23 
Pac.  Rep.  762. 

An  express  messenger  and  an  engineer  on 
the  same  train.  Baltimore  &•  O.  R.  Co.  v. 
McKen::ie,  24  Am.  Gr*  Ens^.  R.  Cas.  395,  81 
Va.  71. 

115.  Members  oi"  ilitlVrcnt  jfuiiss. 
— A  section  hand  of  one  gang  is  in  the 
same  department  of  service  and  to  be  con- 
sidered a  fellow-servant  of  the  boss  of  an- 
other section  gang  employed  by  the  same 
railroad  company.  Clarke  v.  Pennsylvania 
Co.,  132  Ind.  199,  31  A'^,  E.  Rep,  80S. 

The  foremen  of  two  separate  crews  em- 
ployed in  switching  cars  in  the  same  yard 
are  not  fellow-sesvants  with  the  members 
of  the  crew  not  under  their  individual  con- 
trol. Armstrong  v.  Oregon  S.  L.  <&-  U.  N. 
R.  Co.,  8  Utah  420,  32  Pac.  Rep.  693. 

1 16.  Section  hands  and  trainmen. 
— A  section  master  is  not  a  fellow-servant  of 
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a  locomotive  engineer,  injured  while  run- 
ning a  train  over  a  defective  track,  caused 
by  the  negligence  of  the  section  master,  as 
they  are  not  servants  in  the  same  depart- 
ment of  service.  Calvo  v.  Cluxilotte,  C.  &* 
A.  A\  Co.,  28  Am.  &^  Eng.  A\  Cas.  327,  23  So. 
Car.  526,  55  //;//.  AV/.  28.  ^SV.  Loui'.i  (S-  S. 
F.  R.  Co.  V.  Weaver,  28  Am.  &^  Eiig,  R. 
Ciis.  341,  35  Art//.  412,  II  J\ic.  Kfp.  408. 

A  section  boss  is  in  a  diflcrent  depart- 
ment of  service  from  a  brakeman  on  a 
train.  Hulehan  v.  Green  Day,  W.  &^  S/.  P. 
R.  Co.,  31  Am.  &*  Eiij^.  R.  Cas.  322,  68  Wis. 
520,  32  N.  W.  Rep.  529. 

Section  hands  are  not  within  the  same 
department  of  service  as  a  brakeman  un- 
coupling cars.  Vaiitraiti  v.  St.  Loin's,  I.  M. 
&^  S.  R.  Co.,  8  Mo.  App.  538 ;  affirmed  on 
other }:;roHuds  in  78  Mo.  44. 

117.  Traiinnenoii  dittoront  trains. 
— Tlie  employes  of  a  railroad  company 
controlling  and  directing  tlie  movements  of 
one  train  nmst.witii  reference  to  tliose  con- 
trolling another,  be  regarded  as  the  agents 
of  tlie  company,  and  the  company  is  re- 
si)onsible  for  injuries  to  a  person  of  the  one 
class  resulting  from  the  ncgli;;ence  of  one 
of  the  other.  Louisville,  C.  &^  L.  R.  Co.  v. 
Cavens,  9  Ihtsh  (k'y)  559. —  Fuli.owkij  in 
Kentucky  C.  K.  Co.  t'.  Ackley,  87  Ky.  278, 
12  Am.  St.  Rep.  480,  8  S.  W.  Rep.  691,  10 
Ky.  L.  Rep.  170. 

Trainmen  of  a  wild  train  are  not  fellow- 
servants  with  trainmen  on  a  gravel  train, 
not  being  under  tlic  same  common  employ- 
ment. Northern  Pac.  R.  Co,  v.  O'Brien,  i 
Wash.  599.  21  Pac.  Rep.  32. 

An  engineer  of  one  company  operating  a 
train,  through  whose  negligence  the  engi- 
neer of  another  company  is  injured,  is  not 
a  fellow-servant  of  the  latter,  they  being  in 
the  employ  of  different  companies.  Texas 
&>  P.  R.  Co.  v.  Easfon,  2  Tex.  Civ.  App.  378, 
21  S.  W.  Rep.  575. 

A  brakeman,  working  a  switch  for  his 
train  on  one  track,  is  not  in  a  different  de- 
partment from  an  engineman  on  another 
train  in  the  same  yard,  through  whose  neg- 
ligence he  was  injured  ;  but  they  being  fel- 
low-servants, there  can  be  no  recovery 
against  the  company  unless  it  is  shown  that 
the  company  employed  an  unfit  and  incom- 
petent engineman.  Randall  v.  Baltimore 
6-  O.  R.  O.,  15  Am.  &*  Eng.  R.  Cas.  243, 
109  U.  S.  478,  3  Sup.  Ct.  Rep.  222.— Disap- 
proving Chamberlain  v.  Milwaukee  &  M. 
R.  Co.,  II  Wis.  248;  Haynes  v.  East  Tenn. 
5  D.  R.  D.— 44. 


&  G.  R.  Co.,  3  Coldw.  (Tenn.)  222.  Distin- 
guishing Hough  V.  Texas  &  P.  R.  Co.,  100 
U.  S.  213;  Union  Pac.  R.  Co.  v.  Fort,  17 
Wall.  (U.  S.)  533;  Wabash  R.  Co.  71.  Mc- 
Daniels,  107  U.  S.  454.— .Ai'I'I-ikd  in  KU  v. 
Northern  Pac.  R.  Co.,  i  N.  Dak.  336.  Al'- 
PKOVEU  IN  Toner  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  28  Am.  &  Eng.  R.  Cas.  449,  31  Am. 
&  Eng.  R.  Cas.  320,  69  Wis.  iK.S.  33  N.  W. 
Rep.  433;  Elliot  V.  Chicago,  M.  tS-  St.  P. 
R.  Co.,  38  Am.  &  Eng.  R.  Cas.  62,  5  Dak. 
523,  3  L.  R.  A.  363,  41  N.  W.  Rep.  758; 
McMaster  v.  Illinois  C.  R.  Co.,  41  Am.  & 
Eng.  R.  Cas.  4S6,  65  Miss.  264,  7  Am.  St. 
Rep.  653,  4  So.  Rep.  59.  I^istinguished 
IN  Howard  v.  Delaware  &  H.  Canal  Co.,  40 
Fed.  Rep.  195  ;  Pikez/.Qliicago  cS:  A.  R.  Co., 
41  Fed.  Rep.  95.  Fom.owkd  in  Baltimore 
&  O.  R.  Co.  71.  Andrews,  53  Am.  &  Eng.  R. 
Cas.  523,  50  Fed.  Rep.  728,  i  C.  C.  A.  636; 
Easton  v.  Houston  &  T.  C.  R.  Co.,  32  Fed. 
Rep.  893;  Naylor  11.  Nev/  York  C.  &  II.  R. 
R.  Co.,  33  Fed.  Rep.  801  ;  Van  Avery  v. 
Union  Pac.  R.  Co.,  35  Fed.  Rep.  40;  New- 
port News  &  M.  V.  Co.  7'.  Howe,  5.3  Fed. 
Rep.  362,  6  U.  S.  App.  172,  3  C.  C.  A.  121. 
Quoted  in  New  York  &  N.  E.  R.  C".  v. 
Hyde,  56  Fed.  Rep.  1S8;  Hobson  v.  New 
Me.xico  &  A.  R.  Co.,  (Ariz.)  28  Am.  <S:  Eng. 
R.  Cas.  360,  II  Pac,  Rep.  545;  Hohbs  i'. 
Atlantic  &  N.  C.  R.  Co.,  44  Am.  &  Eng.  R. 
Cas.  592,  107  N.  Car.  i,  12  S.  E.  Rep.  124. 
Reviewed  in  Parker  z/.  Hannibal  &  St.  J. 
R.  Co.,  50  Am.  &  Eng.  R.  Cas.  521,  109 
Mo.  362,  19  S.  W.  Rep.  1 119. 

118.  Traiiiiucii  and  car  cleaiior.s. 
— After  a  passenger  train  had  reached  a 
station  a  woman  entered  certain  ct)achcs 
for  the  purpose  of  cleaning  them ;  a  con- 
ductor was  in  charge  of  the  cars  for  the 
purpose  of  di.'^tributiiig  them  to  different 
tracks,  who  gave  directions  wliere  they 
should  be  put.  Two  coaches,  one  of  wliicii 
the  woman  was  on,  were  backed  ag;iinst  a 
bunting-post  with  utmsual  force,  and  in- 
jured her.  field,  tliat  if  they  weie  sent 
with  too  much  force,  so  that  the  brakeman 
could  not  stop  them,  then  the  injury  was 
due  to  the  negligence  of  the  conductor,  and 
the  company  would  be  liable.  Dcdine  v. 
Boston  &•  A.  R.  Co.,  1 59  Mass.  348,  34  N.  E. 
Rep.  539. 

110.  Traiiiiiicii  and  iiioii  em- 
ployed to  unload  cars. — A  laborer  em- 
ployed to  unload  cars,  who  was  subject  to 
the  orders  of  the  conductor,  was  injured  by 
the  engineer  moving  the  train  under  orders 
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of  the  same  conductor,  but  without  giving 
a  preliminary  signal,  as  required  by  the 
rules  of  liie  company.  Held,  that  he  could 
not  rcc(jver  fr<;m  the  comijany  for  the  neg- 
ligence of  the  engineer,  if  due  diligence  had 
been  exercised  in  his  selecticni.  C/u'C(\tiO  &^ 
A.  R.  Co.  V.  hW/t\  47  ///.  io8.  — FALLOWING 
Honner  v.  Illinois  C.  R.  Co.,  15  111.  550; 
Illinois  C.  R.  Co.  7'.  Cox,  21  111.  20;  Moss  ?'. 
Johnson,  :'2  111.  633.— DisriNCUiHHKi)  in 
Chicago  cS:  N.  W.  R.  Co.  v.  Taylor,  6y  111. 
461.  Kxi'i.AiNKiJ  IN  Chicago  &  A.  R.  Co. 
V.  Murphy,  53  111.  336.  Not  K()i,i,(1\vi;i)  in 
Mcle  7'.  Delaware  it  H.  Canal  Co.,  27  J.  cSr 
S.  (N.  Y.)  367.  (JuoTED  IN  Ryan  v,  Chi- 
cago iSf  N.  W.  R.  Co.,  60  111.  171. 

120.  Traiiiincii  niul  qiiaiTyiiien.— 
A  laborer  working  in  defendant's  quarry, 
under  direction  of  a  foreman  having  no 
connection  with  the  train  service,  is  not  a 
fellow-servant  of  employes  operating  a  pas- 
senger train  on  defendant's  line.  Dixon  v. 
Chicago  6-»  A.  R.  Co.,  53  Am.  &•  Eitg.  R. 
Cas.  589,  109  Mo.  413,  19  .S".  IV.  Rt-p.  412. —  . 
ExPL.MNiNG  McDermottf.  Pacific  R.  Co., 
30  Mo.  116;  Hutchinson  z'.  York,  N.  &  B,  R. 
Co.,  5  E.x.  343;  Lovell  v.  Howell,  L.  R.  i  C. 
P.  D.  161  ;  Farwell  v.  Boston  &  W.  R.  Corp., 
4  Mete.  (Mass.)  49. 

121.  Trainiucii  and  servants  be- 
ing; merely  transported  on  train. — 
A  laborer  on  a  gravel  train,  who,  under 
contract,  is  entitled  to  be  carried  to  and 
from  his  place  of  loading  on  a  train,  is  not 
a  fellow-servant  with  the  engineer  of  the 
locomotive  that  draws  the  train,  and  may 
recover  from  the  company  for  an  injury  re- 
ceived through  the  gross  negligence  of  such 
engineer.  Fitspatrick  v.  New  Albany  &*  S. 
R.  Co.,  7  Ind.  436.— Disapproved  in  Moss 
V.  Johnson,  22  111.  633.  Distinguished  in 
Whaalan  v.  Mad  River  &  L.  E.  R.  Co.,  8 
Ohio  St.  249;  Ohio  &  M.  R.  Co.  v.  Tindall, 
13  Ind.  366;  Moss  i>.  Johnson,  22  III,  633. 
DounTED  IN  Slattery  v.  Toledo  &  W.  R. 
Co.,  23  Ind.  81. 

A  mechanic  who  worked  for  a  railroad, 
was  carried  to  and  from  his  work  on  a 
train  as  part  of  his  wages.  Held,  that  he 
was  not  a  fellow-servant  with  those  running 
the  train,  so  as  to  prevent  a  recovery  for 
an  itijury  received.  O'Donnell  v.  Allegheny 
Valley  R.  Co.,  59  Pa.  St.  239.— DISTIN- 
GUISHING Gillshannon  v.  Stony  Brook  R. 
Corp.,  10  Cush.  (Mass.)  228;  Tunney  v. 
Midland  R.  Co.,  L.  R.  i  C.  P.  291 ;  Farwell  v. 
Boston  «&  W.  R.  Corp.,  4  Mete.  (Mass.)  49 ; 


Morgan  v.  Vale  of  Neath  R.  Co.,  L.  R.  I  Q. 
B.  149. — Distinguished  in  Miller?/.  South- 
ern Pac.  Co.,  2o()reg.  285.     Not  followed 
in  Meie  v.  Delaware  cS:  H.  Ca'iai  Co.,  27  J 
cSc  S.  (N.  Y.)  367. 

Trainmen  are  fellow-servants  of  a  tunnel 
repairer  being  transiuiried  from  one  ])lace 
to  another  on  the  company's  cars.  Capper 
v.  Louisville,  J-l.  &^  St.  L.  K.  Co.,  21  ^lin.  Sr* 
ling.  K.  Cas.  525,  103  ///(/.  305,  2  A".  E.  Rep. 

749. 

122.    Trainmen    an<I    sliopmen.— 

The  doctrine  that  an  action  will  not  lie  by 
a  servant  against  a  railroad  for  an  injury 
sustained  through  the  default  of  a  fellow- 
servant — held,  not  to  apply  to  a  case  wiiere 
a  carpenter,  employed  in  the  company's 
shops,  was  injured  in  crossing  the  track,  by 
an  engine,  after  leaving  the  shops  and  while 
going  home.  Ryan  v.  Chicago  &^  N.  IV,  Ji. 
Co.,  60  ///.  171,  12  Am.  Ry.  Rep.  327.  — 
Quoting  Chicago  &  A.  R.  Co.  7/.  Keefe, 
47  111.  no.— Distinguished  in  Miller  z/. 
Southern  Pac.  Co.,  20  Oreg.  2S5.  Not  i  01,- 
LOWKD  in  Ross  v.  New  York  C.  &  H.  R.  R. 
Co.,  5  Hun  (N.  Y.)  488 ;  Meie  ?'.  Delaware 
&  H.  Canal  Co.,  27  J.  cS:  S.  (N.  Y.)  367. 

12.3.  Trainmen  and  telegrapli  ()i>er- 
aturs. — A  telegraph  ojierator  at  a  way  sta- 
tion, who  has  no  control  of,  or  connection 
with,  the  running  of  trains,  except  as  a 
medium  through  which  orders  from  the 
superintendent's  olhce  arc  communicated  to 
servants  of  tlie  company  .n  charge  of  its 
trains,  is  not  the  fellow-servant  of  a  conduc- 
tor. The  operator  is  not  only  engaged  in 
a  different  department  of  the  service,  but  is, 
in  a  certain  sense,  the  conductor's  superior, 
as  an  aid  or  helper  to  the  superintendent  of 
trains.  East  Tcnn.,  V.  »&-»  G.  R.  Co.  v.  De 
Armond,  86  Tenn.  73,  6  Am.  St.  Rep.  816,  5 
S.  W.  AV/.  600.— Quoting  Dobbin  v.  Rich- 
mond &  D.  R.  Co.,  81  N.  Car.  446. 

124.  Trainmen  and  tra<;lvmen.— 
Section  hands,  engaged  in  ballasting  the 
track  with  stone,  which  is  hauled  to  them 
on  a  construction  train,  and  is  unloaded  by 
the  trainmen,  are  not  fellow-servants  with 
the  trainmen,  where  the  two  groups  are  in- 
dependent of  each  other  and  work  under 
different  foremen,  to  whose  orders  they 
are  respectively  subject.  (Sherwood,  C.J., 
Gantt  and  Macfarlane,  JJ.,  dissenting.) 
Parker  v.  Hannibal  6^  St.  J .  R.  Co.,  log  A fo. 
362, 19  5.  W.  Rep.  1 1 19. — Approving  Louis- 
ville &  N,  R.  Co.  V.  Moore,  83  Ky.  675  ; 
Madden  v.  Chesapeake  &  O.  R.  Co.,  28  W, 
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Va.  6io;  Moon  v.  Richmond  &  A.  R.  Co., 
78  Va.  745 ;  Richnioiui  &  D.  R.  Co.  v.  Will- 
iams. 86  Va.  165,  9  S.  E.  Rep.  990;  John- 
son V.  Richmoiul  &  A.  R.  Co.,  84  Va.  713,  5 
S.  E.  Rep.  707  ;  Hoatwri<;lit  7'.  Norilieastern 
K.  Co.,  z;  So.  Car.  128;  Northern  I'ac.  R. 
Co.  V.  O'Brien,  i  Wash.  599,  21  Pac.  Rep. 
32;  Cleveland,  C.  &  C.  R.  Co.  v.  Keary,  3 
Oliio  St.  201.  Dis.vri'lioviNG  Priestley  7'. 
I'ouler,  3  M.  &  W.  I  ;  Murray  v.  South 
Carolina  R.  Co.,  i  McMull.  (So.  Car.)  3S5 ; 
Farwell  v,  Boston  &  W.  R.  Corp.,  4  Mete. 
(Mass.)  49.  DisTiNGUisiMNc;  Miller 7'.  Mis- 
souri Pac.  R.  Co.,  109  Mo.  350.  Exi'i.AiN- 
l.\G  Rollback  v.  Pacific  R.  Co.,  43  Mo.  1S7. 
Following  Dayharsh  v.  Hannibal  &  St.  J. 
R.  Co.,  103  Mo.  570.  OvKkRULiNG  McDer- 
mntt7'.  Pacific  R.  Co.,  30  Mo.  115.  Quot- 
ing Chicago  k  N.  W.  R.  Co.  v.  Moranda, 
loS  111.  5S0;  Cooper  7'.  Mullins,  30  Ga.  146, 
76  Am.  Dec.  638  ;  Hobson  v.  New  Mexico  & 
A.  R.  Co.,  (Ariz.)  28  Am.  &  Eng.  R.  Cas. 
360;  Howard  7k  Delaware  &  H.  Canal  Co., 
40  Fed.  Rep.  195;  Chicago.  M.  &  St.  P.  R. 
Co.  V.  Ross,  17  Am.  &  Eng.  R.  Cas,  501, 
112  U.  S.  377.  Rk.conch.ing  Murray  v. 
St.  Louis  C.  &  W.  R.  Co.,  98  Mo.  573.  Re- 
VIKWING  Barry  7^.  Hannibal  cS:  St.  J.  R.  Co., 
98  Mo.  62 ;  Kentucky  C.  R.  Co.  v.  Ackley, 
87  Ky.  278;  Nashville  &  C.  R.  Co.  v.  Car- 
roll,  6  Heisk.  (Tenn.)  347. 

In  an  action  by  a  section  foreman  for  an 
injury  caused  by  the  negligence  of  a  com- 
pany's servants  in  running  a  freight  train  on 
a  bridge  being  repaired,  the  court  instructed 
the  jury  for  the  plaintiff  that  if  at  the  time 
of  the  injury  the  plaintiff  and  the  men  in 
chiirge  of  the  freight  train  were  employed 
in  different  departments  and  were  not  as- 
sociated with  each  other  in  the  perform- 
ance of  their  duties,  but  were  wholly  sepa- 
r.'itcd  and  disconnected  from  each  other  in 
the  performance  of  their  duties,  they  were 
not  fellow-servants.    Held,  proper.    Peoria, 

D.  &^  E.  R.  Co.  V.  Rice,  144  ///.  227,  33  N. 

E.  Rep.  951, 

The  following  have  been  held  not  to  befel- 
lo^v-servants  in  such  a  sense  as  to  exempt  the 
company: 

A  laborer  wcrking  under  n  boss  in  dis- 
tributing rails  for  relaying  the  track,  and  an 
engineer  operating  an  engine  used  for  the 
general  business  of  the  company,  and  not 
connected  with  the  relaying  of  the  track. 
Garrahy  v.  Kansas  City,  St.  J.  iS-  C.  B.  R. 
Co.,  25  Fed.  Rep.  258.— FOLLOWING  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Ross,  112  U.  S. 


377,  5  Sup.  Ct.  Rep.  184.— Followed  in 
Pike  V.  Chicago  h  A.  R.  Co.,  41  Fed.  Rep. 
95.  QuoTKU  IN  Mase  7/.  Northern  Pac.  R. 
Co.,  57  Fed.  Rep.  283;  Elliot  v.  Chicago, 
M.  cS:  St.  P.  R.  Co.,  38  Am,  &  Eng,  R.  Cas. 
62,  5  Dak.  523,  3  L.  R.  A.  363,41  N.  W,  Rep, 
758.  Rkvikwed  in  McKaig  v.  Northern 
Pac.  R.  Co.,  42  Fed.  Rep  2S8;  Di.\on  v. 
Chicago  &  .\.  R.  Co.,  109  Mo.  413. 

A  teamster  who  hauls  ties  to  be  used  in 
constructing  a  railroad,  and  the  engineer  of 
a  train  that  carries  the  workmen  to  and 
from  tiie  place  where  they  get  their  meals. 
llohson  V.  New  Mexico  &*  A.  R.  Co.,  {Arts.) 
28  ^liii.  &•  Eng.  R.  Cas.  360,   1 1  Pac.  Rep. 

545- 

An  engineer  employed  on  an  engine  and 
a  trackman  employed  to  repair  the  track  of 
the  same  company.  Chicago  &^  N.  IV.  R, 
Co.  V.  Bliss,  6  ///.  App.  411. 

An  engineer,  and  an  employe  under 
charge  of  a  foreman  whose  business  is  the 
erection  of  fences  along  the  right  of  way. 
Louisville,  E.  &^  Si.  L.  Con.  R.  Co.  v.  Haw- 
thorn, 45  ///.  App.  635. 

A  subcontractor  for  the  building  of 
bridges  on  the  line,  and  those  employed  by 
the  corporation  in  operating  the  road  and 
managing  the  trains  thereon.  Donaldson  v. 
Mississippi  &•  M.  R.  Co. ,  1 8  /o7i>a  280. 

A  track  walker,  and  those  who  are  in 
charge  of  a  train  by  which  he  was  struck 
and  killed.  Sullivan  v.  Missouri  Pac.  R. 
Co.,  97  Mo.  113,  10  S.  W.  Rep.  852.  Howard 
V.  Delaware  &*  H.  Canal  Co.,  41  Am.  &* 
Etig.  R.  Cas.  473,  40  Fed.  Rep.  195. 

An  engineer  upon  a  train  and  a  section 
hand  walking  along  the  track.  McKenna 
V.  Missouri  Pac,  R.  Co.,  54  Mo.  App.  161. 

2.  Servants  of  Different  Companies. 

125.  Rule  of  fcllow-scrvico  not 
applicable,  generally.— A  porter  of  a 
railway  company  using  the  station  of  an- 
other company  may  recover  damages  for  an 
injury  caused  by  the  negligence  of  the  ser- 
vants of  such  latter  company.  The  offend- 
ing servants  in  such  case  do  not  act  in  the 
course  of  any  common  employment  with 
the  plaintiff.  Warburton  v.  Great  Western 
R.  Co.,  L.  K.  2  Ex.  30,  36  L.  J.  Ex.  9,  4  H, 
6-  C.  69s,  15  W.  R.  108,  15  L.  r.  361. 

126. between  servants  of  two 

railroad  companies.— Where  a  fireman 
on  a  railroad  train  is  injured  by  a  collision 
at  a  crossing  of  two  roads,  brought  about 
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by  the  concurring  negligence  of  the  engi- 
neer on  liis  train  and  of  the  employes  of 
the  other  road,  his  right  to  recover  dam- 
ages for  such  injury  from  the  other  road 
will  not  Ik;  defeated  by  reason  of  tlie  negli- 
gence of  the  engineer.  CJrav  v.  I'hihiiUl- 
phiii  &*  li.  A'.  Co.,  32  Am.  &*  lui^.  A'.  Cas. 
351,  24  /•>(/.  A'c'/>.  168,  23  lUatchf.  ar.  S.) 
265. — Ai'i'i.YlNU  Robinson  v.  New  York  C. 
&  II.  U.  K.  Co..  f)6  N.  Y.  II ;  Dyer  v.  Erie 
R.  Co.,  71  N.  Y.  228;  Paulmier  v.  Erie  R. 
Co.,  34  N.  J.  L,  151.  Following  I'erry  v. 
Lansing,  17  Ilun  fN.  Y.)  34;  Husch  v.  Huf- 
falo  Creek  K.  Co..  29  Hun  112.  Nor 
FOLLOWING  Thorogood  v.  Bryan.  8  C.  B. 
115;  Armstrong  7>.  Lancashire  iS:  Y.  R.  Co., 
L.  R.  10.  E-K.  47.— Rkvikwed  in  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Mackncy.  83  Tex.  410.— 
Chkat^o  &*  E.  I.  K.  Co.  v.  O'Connor,  119  ///. 
586, 9  A^  E.  Rep.  263 ;  ajjlrmiug  19  ///.  App. 

59'- 

Where  railroads  cross  each  other  and  one 
company  allows  its  train  to  be  on  a  cro.ssing 
when  trains  of  the  other  company  have  the 
exclusive  right,  and  when  such  a  train  is 
seen  approaching  very  near,  it  is  negligence 
in  the  first  company,  making  it  liable  for  an 
injury  to  the  employes  of  the  other.  Cltcux- 
peake  &*  O.  A'.  Co.  v.  McMkhael,  (Ky.)  1 5  .S'. 
W.  Rip.  878. 

An  agreement  between  connecting  lines 
for  the  through  passage  of  trains  does  not 
have  the  elTect  of  making  tlie  employes  of 
one  company  fellow-servants  with  the  em- 
ployes of  the  other,  where  each  company 
employs  and  pays  its  own  men.  Philadel- 
phia, IV.  &>  n.  R.  Co.  V.  State,  ro  Am.  <S- 
Eitjr.  R.  Cas.  792,  58  Af<l.  372. 

Where  an  injury  to  the  cmployd  of  one  of 
connecting  companies  occurs  on  the  road  of 
another  of  said  companies,  and  is  caused  by 
tlie  imperfect  condition  of  said  road,  the 
principle  that  every  employe  assumes  the 
risk  of  the  negligence  of  his  co-employes,  is 
not  applicable  to  him.  Philadelphia,  W. 
6-  B.  R.  Co.  V.  State,  10  Am.  &*  Eng.  R. 
Cas.  792,  58  Md.  372. 

Where  no  delivery  of  goods  is  intended 
at  the  point  where  two  railroads  connect 
with  each  other,  but  the  delivery  takes  place 
in  the  yard's  of  the  connecting  company  be- 
yond the  point  where  the  roads  meet,  the 
operation  of  trains  by  the  first  company  in 
the  yards  of  the  second  company  is  not  in 
performance  of  a  duty  which  the  second 
company  is  required  to  do,  and  employes  of 
the  two  companies  are  not  fellow-servants 


within  tlic  meaning  of  the  Pa.  Act  of  April 
4,  1868.  Viiiniiilta  V.  Central R.  Co.,  \i.\J\i. 
St.  2(,2,  26  yltl.  R,p.  3S4. 

Where  a  station  is  jointly  occupied  by 
two  railway  companies,  a  servant  of  one, 
injured  by  the  negligence  (jf  ihc  servants  of 
tin;  oilier,  is  entitled  to  recover  damages 
from  the  company  tlie  employes  of  which 
were  in  fault.  Such  emplojcs  are  not  tcl- 
low-servants  of  the  injured  employe,  lose 
V.  Lancashire  6-  ".  R.  Co.,  2  //.  '&>  N.  7 28, 
4////-.  X.  S.  364,  27  I..  J.  E.i.  249. 

Where  two  railway  siati(.)ns  closely  abut, 
and  a  signalman  em[)loyt;d  by  one  of  the 
companies,  and  in  its  uiiifoim,  discharges 
duties  in  connection  with  the  trains  of  both 
cotnpanies,  and  is  injured  by  the  negligence 
of  the  employes  of  tlic  company  not  cm- 
ploying  him,  he  is  not  the  fellow-sei  vant  of 
such  employes,  S'loainson  v.  Northeastern 
R.  Co.,  47  /,.  /.  Ex.  J).  372,  38  /..  T.  201.  26 
W.  R.  413.  /,.  R.  3  Ex.  I).  341  ;  reversing  37 
L.  T.  102,  25  IV.  R.  676. 

Upon  fiiuling  his  own  track  obstructed,  a 
section  foreman  transferred  a  hand-car  to  a 
track  of  another  company,  and  while  on  the 
track  the  car  was  run  into  by  a  train  and  an 
employe  under  the  foreman  was  injured.  It 
appeared  that  the  foreman  had  frequently 
transferred  cars  before,  but  without  the 
knowledge  or  consent  of  either  company. 
Held,  that  the  company  employing  such 
foreman  was  liable  to  the  eiuploye  for  the 
injury.  Pittsburgh,  C.  &^  St.  L.  R.  Co.  v. 
K'.rk,  102  Imi.  399.  52  Am.  Rep.  675,  i  A'. 
E.  Rep.  849.— Ulstinguisiied  in  Clarke  z/. 
Pennsylvania  Co.,  132  Ind.  199. 

The  plaintiff's  intestate  was  employed  in 
tightening  fish  plates  at  a  point  wh.cre  a 
switch  connected  the  track  of  the  com- 
pany employing  him  with  defendant's  track, 
and  was  killed  by  defendant's  cars  being 
pushed  over  the  switch  on  him.  Held,  that 
the  fact  that  the  rules  of  the  company  em- 
ploying the  intestate  were  to  govern  in  the 
movement  of  such  trains,  did  not  make  the 
persons  pushing  defendant's  train  employes 
of  the  company  owning  the  switch,  so  as  to 
make  them  fellow-servants  with  the  intes- 
tate. Noonan  v.  Ne7v  York  C.  <S-  H.  R.  R. 
Co.,  42  JV.  V.  S.  R.  41, 62  Hun  618,  16  A'.  Y. 
Sitpp.  678;  affirmed  in  131  A^.  Y.  s<)4,mem., 
42  A'.  Y.  S.  R.  949. --Reviewing  Sullivan 
V.  Tioga  R.  Co.,  112  N.  Y.  646,  21  N.  Y.  S. 
R.  827. 

127. betAvcen  servants  of  lessor 

and  those  of  lessee  company.— Where 
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one  company  leases  llic  privilcfjcof  running 
its  trains  over  a  portion  of  another  com- 
pany's road,  to  be  governed  ijy  the  rules  and 
orders  of  the  company  owning  the  traci<, 
the  employi's  of  tlic  two  companies  are  not 
fellow-servants.  J'/tiiii/'s  v.  L7ii(it_L,^o,  M.  &* 
St.  P.  K.  Co.,  23  Am.  &^  Eni;.  A'.  Ci.i.  453, 
64  U':s.  475,  25  A',  Jl'.  AV/.  544,  — DiMix- 
GUisiiiNG  Clark  v.  Chicago,  H.  I'v  O.  R.  Co., 
92  III.  43. 

A  railroad  company  is  liable  for  an  injury 
to  servants  of  another  com[)any  using  its 
tracks,  which  is  caused  by  a  want  of  r(i)air 
in  its  roadbed,  and  the  doctrine  applicable 
to  a  claim  for  damages  caused  by  tlic  care- 
lessness of  a  fellow-sirvant  against  a  com- 
mon em])loyer  can  have  no  bearing  on  the 
rights  of   the  parties.     Sttcui  v.  I lotisatonic 

R.  Co.,  8  ^IHfft  (J/<?W.)44I.  — RKKKKKINf.    lO 

Farwcll  v.  Boston  cS:  \V.  R.  Corp.,  4  Mete. 
(Mass.)  49. — .VlTUovKU  IN  Long  7'.  Pacific 
R.  Co.,  65  Mo.  225;  Hooper?'.  Columbia  & 
G.  R.  Co.,  21  So.  Car.  541.  Distinguisiikd 
IN  Indiatiajjolis  Si  St.  L.  R.  Co.  ?'.  Watson, 
33  Am.  <S:  Eiig.  R.  Cas.  334,  114  Ind.  20,  12 
West.  Rep.  285,  14  N,  E.  Rep.  721  ;  Warner 
V.  Erie  R.  Co.,  39  N.  Y.  46S.  Limitki)  in 
Harrison  ?'.  Central  R.  Co.,  31  N.  J.  L.  293. 
OuoTEl)  IN  Le  Clair  7'.  First  Div.  St.  V.  & 
P.  R.  Co.,  20  Minn.  9  ((iil.  i);  Harper  7'. 
Indianapolis  &  St.  L.  R.  Co.,  47  Mo.  567  ; 
Lewis  7A  St.  Louis  iSr  I.  M.  R.  Co.,  59  Mo. 
495  ;  Elynn  v.  Kansas  City,  St.  J.  &  C.  13.  R. 
Co  ,  78  Mo.  195  ;  Hrickncr  ■:>.  New  Yoi  k  C. 
R.  Co.,  2  Lans.  (N.  V.  506.  Rkvif.wkd  in 
Colorado  C.  R.  Co.  7>.  Ogden,  3  Colo.  499; 
Oilman  f.  Eastern  R.  Co.,  13  Allen  (Mass.) 
433;  Huhri  7/.  Missouri  Pac.  R.  Co.,  31  Am. 
li  En^.  R.  Cas.  221,  92  Mo.  440,  10  West. 
Rep.  405,  4  S.  W.  Rep.  937 ;  Cooper  v. 
Pittsburgh.  C.  &  St.  L.  R.  Co.,  24  W.  Va. 

37- 

Where  by  arrangement  between  two  com- 
[lanics,  trains  run  over  both  tracks,  a  brake- 
man  on  a  train  of  one  company  is  not  a 
fellow-servant  of  a  conductor  of  a  train  be- 
longing to  the  other  company.  (Granger 
;md  Sanford,  JJ.,  dissenting.)  Zeii!;ler  v. 
Danhury  <5^  N.  K.  Co.,  23  Am.  Qf*  Kiig.  R. 
Cas,  400,  52  Confi.  543, 

A  track  repairer  in  the  employ  of  a  com- 
pany owning  the  track  is  not  a  fellow-ser- 
vant with  persons  running  a  train  of  another 
company  over  the  track  by  permission  of 
the  owners.  Cata^tn'ssa  R.  Co.  v.  Armstrong, 
49  Pa.  St.  186.— Following  O'Donnell 
V,   Allegheny    R.  Co.,   50    Pa.   St.  490. — 


QUDTKD  IN  Pennsylvania  R.  Co.  v.  Price,  I 
Am.  &  Eng.  R.  Cas.  234,  96  Pa.  St.  256. 

An  engineer  of  one  comiKiny  running  a 
train  over  a  section  of  road  belonging  to 
anuJier  company  is  not  a  fellow-servant 
with  the  employes  of  the  ci  iiipany  owning 
the  track,  and  may  recover  for  injuries  re- 
ceived through  the  lu'gligeiice  of  employes 
of  the  latter  company.  SiiiojiT  v.  Rutliimt  &• 
/)'.  R.  Co.,  27  Vt.  370.— Quoting  Laugridge 
V.  Levy,  2  M.  &  W.  519;  Gerhard?'.  Hates,  20 
Eng.  L.  &  Va\.  130.— Rf.vii.wkj)  in  East  Line 
A  R.  R.  R.  Co.  V.  Culberson,  38  Am.  &  Eng. 
R.  Cas.  225,  72  Tex.  375,  3  L.  R.  A.  567,  10 
S.  W.  Rep.  706. 

Defendant  company  had  permission  to 
use  a  switch  track  and  turntable  belonging 
to  another  company,  and  plaintill's  intes- 
tate was  employed  by  the  comjiany  owning 
the  switch  track  to  tend  an  asii  pit  under 
the  switch,  and  he  was  injured  by  one  of  de- 
fendant's engines  in  charge  of  an  engineer 
and  fireman,  w'lile  on  tlie switch.  Wliile  in 
the  yard  defeu-lant's  engines  were  subject  to 
the  rules  of  the  other  company.  Held,  that 
thi.  engineer  and  fireman  were  not  fellow- 
servants  with  the  intestate  so  as  to  prevent 
a  reco\cry  against  tlic  defendant.  Sulliv,in 
V.  Tioga  R.  Co.,  1 12  A^.  Y.  643,  20  A'.  K.  Rep. 
569,  2,'  A'.  Y.  S.  R.  827,  8  Aw.  St.  Rfp.  7';3  ; 
affirming  44  Hun  304,  7  A'.  Y.  S.  R.  627,  1 2 
Civ.  Pro  301.  —  Rkvikwi;i)  in  Noonan  v. 
New  York  C.  &  H.  R.  R.  Co. ,  42  N.  Y.  S.  R.  41 . 

128. betwoeii  svrviints  oi' rail- 
road coiniiaiiy  iiiul  of  coal  i-oiiipaiiy. 
— Defendan:  railroad  company  maintained 
tracks  over  the  dock  of  a  coal  coM)])any  for 
the  purpose  of  delivering  coal  to  the  latter, 
and  a  hrakeman  employed  by  the  coal  com- 
pany was  injured  through  tlie  negligence  of 
an  engineer  employed  by  the  railroad  com- 
iwny.  Iltld,  that  the  two  were  not  engaged 
under  a  common  employer,  and  were  there- 
fore not  fellow-servants.  Central  R.  Co.  v. 
Stoermer,  51  Red.  Rep.  518,  i  U.  S.  A  pp.  i-C^, 
2  C.  C.  A.  360.— DisTiNGUisiiiNc;  Ewan  v. 
Lippincott,  47  N.  J.  L.  192;  Johnson  7'.  Bos- 
ton, 118  Mass.  114;  Rourke  7'.  White  Moss 
Colliery  Co.,  46  L.  J.  C.  P.  2S3. 

12J>. botweoii  .servants  of  rail- 
road company  and  of  contracfor. — 
The  servants  of  an  employer  and  those  of 
his  contractor  are  not  fellow-serrants,  so  as 
to  prevent  the  latter  from  bringing  an  ac- 
tion against  the  employer  for  the  negligence 
of  his  servants.      Turner  v.  Great  Eastern 

R.  Co.,  33  z.  r.  431. 
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M.  contracted  with  a  railroad  company  to 
do  certain  grading  for  it.  The  company 
fu;;ii.slicd  an  engineer  and  a  train  to  move 
the  ilirt.  The  engineer  was  engaged  and 
paid  by  the  ccjnitiany,  and  was  under  its  con- 
triil  ami  direction,  except  tliut  M.  gave  the 
s;yn:ils  when  the  i.rain  was  to  move.  Wliile 
such  train  w;is being  run  under  the  cxchisivc 
management  of  the  engineer,  except  in  the 
p:irtic;dar  just  indicated,  it  ran  over  a  cow, 
v/  cs  thrown  from  tlie  track,  and  C,  a  hdjorer 
employed  by  M.  to  throw  dirt  to  and  i.om 
tijj  train,  was  injured,  //c/d,  that  the  c.i- 
g'liecr,  being  the  servant  of  tiie  railrcjad 
company,  was  not  a  fellow-servant  with  C, 
and  an  action  by  the  latter  against  the  rail- 
road com;)any  foi-  the  injury  thus  sustained 
could  not  be  defeated  l)y  the  defense  that 
piaiiitill  and  the  engineer  were  fellow-ser- 
vants. Loit/si'tV/c;  jV.  O.  &^  T.  R.  Co.  v. 
tJiiroy,  63  Miss.  562.— CRITICISING  Wig- 
gT'tt  7'.  Fo.x,  II  Ex.  832.  Not  following 
Johnson  v.  Boston,  u8  Mass.  114;  Harkins 
-1'.  Standard  Sugar  Refinery,  122  Mass.  400; 
Illinois  C.  R.  Co.  v.  Cox,  21  III.  20.  Rk- 
viKWiNG  Woodley  v.  Metropolitan  R.  Co., 
L.  R.  2  Ex.  D.  384;  Swainson  v.  North- 
eastern R.  Co.,  L.  R.  3  Ex.  D.  341. — FoL- 
1.0WKD  IN  McMaster  v.  Illinois  C.  R.  Co., 
41  Am.  &  Eng.  R.  Cas.  486,  65  Miss.  264, 
7  Am.  St.  Rep.  653,  4  So.  Rep.  59. 

l.'JO. between  fjorvaiits  of  two 

iiidepeiKlciit  coiitraetors. — Employes 
of  two  independent  contractors,  engaged  in 
separate  branches  of  labor  upon  a  common 
enterprise,  are  not  fellow-servants.  Dixon 
V.  C/iic:  ,  <  &•  A.  A'.  Co.,  53  Ai/t.  &^  En^.  K. 
Cas.  589.  .09  ATo.  413,  19  S.   IV.  Reft.  412. 

131.  Tjiinits  and  e.vceptioiii^  to  tlio 
rule— Contrary  doctrine. — Two  men 
pursuing  the  same  work,  such  as  blasting 
rock,  working  together,  are  fellow-servants, 
notwithstanding  the  one  injured  was  a  ser- 
vant of  a  third  party,  pTOvided,  while  in- 
jured, he  was  working  under  the  directions 
and  in  conjunction  with  the  servant  of  de- 
fendant. Cornctlson  v.  Eastern  R.  Co.,  50 
Minn.  23,  52  ^V.   IV.  Rep.  224. 

The  fiefendant  railroad,  chartered  by  the 
state  of  v.,  uses  the  track  of  the  W.  R.  Co, 
by  agreement.  Plaintiff,  an  employe  of  the 
W.  R.  Co.,  while  flagging  defendant's  trains 
over  the  road  of  the  W.  R.  Co.,  must  for 
the  time  be  considered  the  servant  of  the 
defendant,  and  is  not  entitled  to  recover 
lor  any  injury  occasioned  by  the  negligence 
of  another  servant,  without  showing  that 


defendant  was  guilty  of  negligence  in  select- 
ing the  servant  by  whose  fault  the  accident 
happened.  Mills  v.  Oraiig-c,  A.  &*  M,  R. 
Co.,  2  MacArth.  {D.  C.)  314. 

IV.  INCOMPETENCY  OF  FELLOW-SESVANTS. 

I.  Company  s  Duty  io  Select  Competent 
Servan/s.* 

a.  I.i  General. 

132.  Statement    of  the   rule.  —  A 

master  is  bound  as  towards  all  the  world,  so 
far  as  reasonable  care  in  their  selection  can 
accomplish  that  end,  to  employ  none  but 
competent  and  trustworthy  servants  ;  and  if 
he  fails  in  this  resjiect,  by  taking  int(j  his 
service  those  whom  he  knovi's  to  be  incom- 
petent or  careless,  he  must  answer  to  his 
other  servants  for  the  consequences  which 
may  happen  to  them  from  such  neglect. 
ChiCiX^o  &•  G.  E.  R.  Co.  v.  Harney,  28  /ml. 
28. — OuoTKU  IX  Ohio  &  M.  R.  Co.  V.  Col- 
larn,  5  Am.  &  Eng.  R.  Cas.  554,  73  Ind.  261, 
38  Am.  Rep.  134. — Harper  v.  Indianapolis 
&^  St.  L.  R.  Co.,  47  Mo.  567.  Te.\is  Me.x. 
R.  Co.  V.  iVhitniore,  1 1  Am.  (s^  Ei:^.  R. 
Cas.  195,  58  Tex.  276.  Roivland  w.  Missouri 
Pac.    R.    Co.,    20   Mo.   App.   463.     Ross   v. 

Walker,  139  Pa.  St.  42,  21  All.  Rep.  157. 
Galveston,  H.  &*  S.  A.  R.  Co.  v.  Earmer,  38 
Am.  &•  Eitg.  R.  Cas.  75,  73   Tex.  85,  11   5. 

jy.  Rep.  156.— Quoting  Wall  v.  Texas  &  P. 
R.  Co.,  2  Tex.  Unrep.  Cas.  432. — Followed 
in  Ft.  Worth  &  D.  C.  R.  Co.  v.  Wilson,  3 
Tex.  Civ.  App.  5S3. 

A  railroad  company  owes  its  employes  the 
duty  of  employing,  so  far  as  it  can  with 
reasonable  care,  only  competent  men  in  the 
management  of  its  road— that  is,  men  who 
can  be  relied  upon  to  execute  the  rules  of 
the  master,  unless  prevented  by  causes 
beyond  their  control.  Coppins  v.  AVrf  Vorl: 
C.  &*  H.  R.  R.  Co.,  44  Am.  &^  Eng.  R.  Cas. 
618,  122  A^.  V.  557,  25  N.  E.  Ksp.  915,  34  A'. 

Y.  S.  R.  214;   affirininir  48  Hun  292,  17  A'. 

Y.  S.  R.  916.— Applied  in  Sutton  7/.  New 

York,  L.  E.  &  W.  R.  Co.,  50  N.  Y.  S.  R.  514. 

But  this  rule  does  not  mean  that  every 

neglect,  either  in  method  of  doing  work  or 

*Duty  of  master  to  provide  servants  with  com- 
petent fellow-servants,  s-e  notes,  17  Am  &  Eno. 
R.  Cas.  578,  636;  5  JJ.  525;  33  lit.  31S;  36  Am. 
Df.c.  285. 

Duty  of  master  to  employ  competent  servants 
and  provide  safe  machinery,  see  note,  59  Am. 
Rep.  75. 
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in  the  manner  of  its  execution,  shall  be  evi- 
dence of  fault  in  the  master.  Burns  v. 
Statcn  Island  R.  T.  R.  Co.,  10  .V.  V.  S.  A'. 
352,  45  I/itn  592,  mem. 

Plaintiff  was  in  the  employ  of  a  railroad 
company  as  a  blacksmith  and  was  injured 
by  an  unsUilful  or  iiejjliyent  l)low  by  a  helper 
or  striker.  Held,  that  while  it  was  the 
duty  of  the  company  to  employ  helpers  rea- 
sonaljly  skilful,  yet  where  ilic  employment 
was  thiough  a  foreman,  the  company  was 
not  liable  if  ordinary  care  was  exercised  in 
the  employment  of  the  striker ;  and  if  he 
was  reasonably  skilful,  and  the  injury  was 
tiie  result  of  negligence,  there  could  be  no 
recover)-.  Melville  v.  Missouri  River,  Ft.  S. 
&•  G.  R.  Co.,  48  /",(/.  Rep.  S20. 

V.l't.  V/Iiut  const  itutcs  si  i>cM'f'oiMU- 
aiu'o  of  tliis  duty.— The  fellow-servant 
must  be  a  person  of  competent  skill  and 
care.  Flinn  v.  Philadelphia,  W.  tS-  U.  R. 
Co.,  I  Iloust.  {Del.)  469. 

The  comjictency  of  a  servant  depends 
r.ot  alone  ui)on  physical  or  mental  attri- 
butes, but  upon  the  disposition  with  which 
he  [  erforms  his  duties.  Copping  v.  AVri7 
]\irl-  C.  e-'  //.  R.  R.  Co.,  44  Am.  iS-»  /:;(.,-.  A'. 
Cas.GiZ,  122  X.  y.  557,  25  A'.  A".  yvV/>.  915, 
34  A''.  )'.  .S".  R.  214;  affirm in^^  4S  Hun  292, 
17  A',  v.  S.  J:.  916.— AiM'LiEU  IN'  Butke  v. 
Syracuse,  B.  &  N.  Y.  K.  Co.,  52  N.  Y.  S.  R. 

Hi' 3- 

In    an  action    by  a   servant   against   the 

master,  the  negligence  of  a  fellow-servant 
of  whatever  grade  -unless  tiie  duty  neg- 
lected was  one  of  those  which  the  law  im- 
poses upon  the  master  himself,  such  as  em- 
ploying competent  servants — is  attributable 
to  the  master  only  where  he  has  failed  to 
prescribe  adequate  and  proper  rulcj  and 
regulations  for  the  government  of  the  fel- 
low-servant in  the  performance  of  his  duties, 
the  car:  always  to  be  proportioned  to  the 
importance  or  dIfTiculty  of  the  duties  to  be 
perfr'med.  Hani-ins  v.  A'tTC  Vork,  L.  E. 
&^  I.  .  R.  Co.,  55  f/uft  51,  28  A^.  Y.  S.  R.  59. 
8  A^.   Y.  Sufip.  272. 

134.  Must  bo  free  fro  n  nejjllprence 
in  selection  of  ne};iis:<*«>t  servant.— 
The  m.tster  must  not  be  at  fault  as  to  the 
selection  of  his  servants  through  whose 
negligence  an  injury  is  caused.  Louisville, 
A\  O.  (S^•  T.  R.  Co.  v.  Petfy,  41  Am.  5>»  Eng. 
R.  Cas.  444,  67  .Uiss.  255,  7  So.  Rep.  351. 
Totten  v.  Pennsylvania  R.  Co.,  11  Fed.  Rep. 
564.  St.  Louis,  I.  M.  Z-^  S.  R.  Co.  v.  Mor- 
gart.xi  Ark.  318.     Sullivan  v.  AVry  York, 


N.  H.  &>  H.  R.  Co.,  62  Conn.  209,  25  At/. 
Rep.  711.  Stagu,d\.  Chicago,  B.  &->  Q.  R. 
Co.,  1 14  ///.  244,  2  N.  E.  Rep.  185  ;  affirming 
\6Ill.  A  pp.  84.  Chicago  &^  G.  E.  R.  Co.  v. 
Harney,  28  Ind.  28.  Bogard  v.  Louisville,  E. 
&^  St.  L.  R.  Co.,  100  Ind.  491.  Wallis  v. 
Alorgan's  L.  6-*  T.  R.  &>  S.  Co.,  38  La.  /■Itin. 
156.  McAndrei'js  v.  Burns,  39  A'.  _/.  L.  1 17, 
Miller  \. Southern  J'uc.  Co.,  48  j^lm.  €f^  Eng. 
R.  Cas.  294,  20  Oreg.  2S5.  26  J'ae.  Rep.  70. 
Texas  &•  A'.  O.  R.  Co.  v.  Pierry,  31  Am.  &^ 
Eng.  R.  Cas.  147,  67  Tex.  238,  5  S.  W.  Rep. 
Si 7.  Btcyer  v.  American  Exp.  Co.,  53  Am. 
(S~»  Eng.  R.  Cas.  612,  82  Wis.  307,  52  A'.  IV. 
Rep.  304. 

13.">.  2)08:T:ee  of  care  ilcnianded.* — 
The  same  care  required  of  the  comijany  in 
providing  machinery  must  be  observed  in 
the  selection  and  attention  of  the  ciri|iloyes 
themselves.  IVabash  R.  Co.  v.  McDaniels, 
II  Am.  &•  Eng.  R.  Cas.  158,  107  L'.  S.  454, 
2  Sup.  Ct.  Rep.  932. 

13(J. due  care.— The  master  must 

have  exercised  due  care  in  the  selection  of 
competent  servants.  Buckley  v.  Gould &^  C. 
Silver  Min.  Co.,^  Sa-,cy.  {U.  S.)  394,  14  ]'ed. 
Rep.  S33.  Mol'ile  &^  O.  R.  Co.  v.  Thomas, 
42  Ala.  672.  .Uoldle  &'  M.  R.  Co.  v.  Smith, 
5-^  Ala.  245.  Chicago  &^  N.  IV.  R.  Co.  v. 
Swett,  45  ///.  197.  St.  Louis  £-  .V.  !£.  R.  Co. 
V.  h'ritz,  72  ///.  256.  K'rans  v.  IJ'hite,  8  ///. 
App.  5S3.  Pennsylvania  R.  Co.  v.  JVachter, 
15  Am.  &>  E'/g.  R.  Cas.  187,  60  JA/.  395, 
Me.nphis  &*  C.  R.  Co.  v.  Thomas,  51   Miss, 

A  railroad  is  only  bound  to  use  due  care 
in  selecting,  employing,  or  retaining  its  ser- 
vants. Trinity  &^  S.  R.  Co.  v.  Mitchell,  72 
Tex.  609,  10  5.    IV.  Rep.  698. 

137.  reasonable  care.— A  com- 
pany is  bound  to  use  reasonable  care  in 
selecting  its  servants.  Holden  v.  Fitchburg 
R.  Co.,  2  Am.  &•  Eng.  R.  Cas.  94,  129  Mass. 
268,  37  Am.  Rep.  343.  O'Connell  v.  Balti- 
more &*  O.  R.  Co.,  20  Mil.  212.  Ponton  v. 
Wilmington  &*  IV.  R.  Co.,  6 /ones  (A'.  Car.) 
245. 

The  care  to  be  exercised  by  a  master  in 
the  selection  of  servants  employed  and  re- 
tained by  him  is  such  as  is  reasonable  and 
proper  in  view  of  the  nature  and  character 
of  the  businesr  and  the  consequences  likely 
to  flow  from  a  negligent  or  unskilful  execu- 


*  DpRree  of  care  required  of  master  in  the 
selection  of  servants,  see  33  Am.  &  Eng.  R.  Cas. 

319,  ii'isti: 
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tion  of  the  work.  fFa//  v.  Dclaii/are,  L.  &■* 
IV.  A\  Co.,  54  //un  454,  28  N.  V.  S.  ^.  132, 
7  A^.  V.  Supp.  709;  ajjhmed  in  125  iV.  Y. 
727,  mem.,  26  N.  E.  I\ep.  757,  35  N,  V.  S. 
R.  995. 

138. ordinary  care.— The  master 

must  use  ordinary  care  in  employing  and 
retaining  competent  and  suitable  servants  ; 
this  is  a  personal  duty  restin;^  on  the  mas- 
ter, and  he  is  liable  for  a  failure  to  perform 
it  which  results  in  an  injury  to  a  fellow- 
servant.  Williaiiis  V.  Missouri  Pac.  R.  Co., 
109  .Mo.  475,  18  S.  IV.  Rip.  1098.  Daves  v. 
Southern  J'ac,  R.  Co.,  98  Cal.  19,  32  J\ic. 
Reft.  708.  Ccildiuell  v.  Brown,  53  Pa.  St, 
453.  CliicajTo,  B.  &>  O.  R.  Co.  v.  Mercl:es, 
36  I//.  A  pp.  195.  Latii^lois  V.  Maine  C.  R. 
Co.,  84  J/t'.  161,  24  ////.  Rep.  804.  Quibell  v. 
Union  Pac.  R.  Co.,  7  Utah  \zz,  25  Vac.  Rep. 
734.  Louisville  &•  ;V.  A'.  Co.  v.  KenLy,  92 
Tenn.  207,  21  6".  IF.  Rep.  326.  C>(f?i,'-  v. 
Chieai;o  &»  ^l.  R.  Co.,  54  J/o.  App.  523. 
Missouri  Furnace  Co.  v.  Abend,  107  ///. 
44;  ajTir)iting  i)  III.  App,  319.  Chicai^o  ij-» 
iV.  /f.  A'.  C"t7.  V.  Scheming,  4  ///.  ^//.  533. 
McDeriiiott  v.  Pacijic  R.  Co.,  30  J/o.  115. 
Pittsburg,  Ft.  \V.  C^  C.  R.  Co.  v.  Devinney, 
17  C///i»  .sy.  197. 

The  rule  of  fellow-service  does  not  apply 
where  it  appears  that  the  company  did  not 
exercise  ordinary  care  in  the  employment 
of  tlic  neL;ligent  scrvani,  his  incompetency 
havin<T;  been  the  proximate  cause  of  the  in- 
jury. Harper  v.  Indianapolis  6-*  St.  L.  R. 
Co.,  47  Mo.  567.  Faulkner  v.  Erie  R.  Co., 
49  Barb.  {X,  V.)  324. 

The  responsibility  of  a  railroad  company 
for  injuries  resulting  from  the  net;lisence  or 
unskilfulnessof  its  engineers  is  graduated  by 
the  classes  of  persons  injured  by  the  engi- 
neer's ne.^lect  or  want  of  skill.  As  to  stran- 
gers, ordinary  negligence  is  sufVicient;  as  to 
suhonlinaie  employes  associated  with  the 
engineer  in  conducting  the  cars,  the  negli- 
gence must  be  gross ;  but  as  to  employes  in 
a  dilli-rent  department  of  service,  uncon- 
nected with  the  running  operations,  ordi- 
nary negligence  maybe  sullicient.  Louisville 
&>  iV.  R.  Co.  V.  Collins,  2  /)u7K  (Ay.)  114. — 
Followed  in  Louisville  &  N.  R.  Co.  v. 
Filbern,  6  Hush  (Ky.)  574.  Quoted  in 
Louisville  &  N.  R.  Co.  v.  Bowler,  9  Heisk. 
(Tenn.)  866.  Reviewed  in  Louisville  & 
N.  R.  Co.  V.  Fox,  1 1  Bush  495. 

Ordinary  care  on  the  part  of  such  cor- 
poration implies,  as  between  it  and  its  em- 
ployes, not  simply  the  degree  of  diligence 


which  is  customary  among  those  intrusted 
with  the  management  of  railroad  property, 
but  such  as,  having  respect  to  the  exigen- 
cies of  the  particular  service,  ought  reason- 
ably to  be  observed.  It  is  such  care  as,  in 
view  of  the  consequences  that  may  re- 
sult from  negligence  on  the  part  of  em- 
ployes, is  fairly  commensurate  with  the 
perils  or  dangers  likely  to  be  encountered. 
M'aliash  R.  Co.  v.  McDaniels,  '  i  .■lin.  &* 
Eng.  R.  Cas.  i  58,  107  U.  S.  454,  2  Sup.  Ct. 
Rep.  932.— Distinguished  ix  Randall  v. 
Baltimore  &  O.  R.  Co.,  109  U.  S.  478. 
QuoiEi)  IX  Cronk  v.  Chicago,  M.  cS:  St.  P. 
R.  Co.,  (S.  Dak.)  54  Am.  &  Eng.  R.  Cas.  525, 
52  N.  \V.  Rep.  420. 

The  master  is  bound  to  use  ordinary  care 
— such  care  as  men  of  ordinary  prudence 
exercise  under  like  circumstances  for  their 
own  protection — in  the  selection  of  careful 
and  skilful  servants,  and  in  furnishing  fit 
and  safe  material,  and  appliances  or  ma- 
chinery necessary  and  proper  for  the  ser- 
vice ;  and  fcjr  injuries  arising  from  a  breach 
of  this  duty  in  eitiier  particular  he  is  liable 
to  a  servant ;  but  he  is  not  to  be  understood 
as  insuring  or  w.irranting  the  safety  or  fit- 
ness of  the  materials  furnished,  nor  the  dil- 
igence and  competency  of  the  other  servants 
in  the  .performance  of  their  respective 
duties.  Snioot  v.  Mobile  &-  M.  R.  Co.,  67 
Ala.  13. — FoLl.owiN'o  Mobile  &  O.  R.  Co. 
r>.  Thomas,  42  Ala.  672. 

Ordinary  care  and  diligence  in  the  selec- 
tion and  supervision  of  servants  or  employes 
is  not  sullicient.  There  must  be  due  or  rea- 
sonable care  and  diligence  proportionable 
to  the  hazard  of  the  business,  ^llabauia  &» 
F.  R.  Co.  v.  Waller,  48  Ala.  459.— Follow- 
ing Mobile  &  O.  R.  Co.  v.  Thomas,  42  Ala. 

715- 

Where  plaintiff's  intestate  and  the  engi- 
neer through  whose  negligence  it  is  claimed 
that  the  accident  occurred  are  co-employes 
in  the  same  general  business,  the  railway 
company  can  only  be  liable  for  the  negli- 
gent act  of  the  engineer  whereby  deceased 
lost  his  life,  upon  the  theory  that  it  neglected 
to  use  ordinary  care  in  the  employment  or 
retention  of  such  engineer.  Brown  v.  Cen- 
tral Pac.  R.  Co.,  (Cal.)  12  Pac.  Rep.  512. 

13{>.  reasonable  and  onlinary 

care.— It  is  the  duty  of  a  railroad  com- 
pany to  exercise  reasonable  and  ordinary 
diligence  in  the  selection  of  its  employes, 
having  respect  to  the  exigencies  of  the  par- 
ticular service  required,  to  the  end  that  it 
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may  ascertain  their  competency  and  fitness 
to  be  intrusted  in  such  service.  EvansviUe 
<&*  T.  H.  R.  Co.  V,  Guyton,  33  Am.  tS-  Eng. 
R.  Cas.  311,  115  Ind.  450,  14  IVest.  Rep.  301, 
17  yV.  E.  Rep.  101. 

The  limit  of  the  duty  of  the  company  to 
its  employes  is  to  exercise  ordinary  and  rea- 
sonable care  in  procuring  faiihful  and  com- 
petent eniployos.  Shauck  v.  Northern  C.  R. 
Co.,  23  M(i.  462.  Wonder  v.  Balliniore  <3>» 
C.  R.  Co.,  32  j\ld.  411.  Maryland  v.  Balti- 
more 6^  /'.  R.  Co.,  1  Hughes  (I/.  S.)  337. 

140.  Coiiipany  does  not  warrant 
competency  of  servant. —The  master 
does  not  warrant  the  competency  of  any  of 
his  servants  to  the  others.  The  extent  of 
his  undertaking  is  that  he  will  exercise  rea- 
sonable care  in  the  selection  of  an  employe, 
and  if  his  incompetency  is  discovered,  will 
dismiss  him  from  service.  The  master  will 
be  liable  where  the  injury  is  imputable  di- 
rectly to  his  personal  negligence  in  the 
selection  of  the  servant,  or  in  retaining  him 
after  his  incompetency  is  known.  Columbus, 
C.  iS-  /.  C.  R.  Co.  v.  Troesch,  6S  ///.  545-  — 
DlSAi'i'KOVlNG  Louisville  &  N.  R.Co.  ?'.  Col- 
lins, 2  Duv.  (Ky.)  114.— FoLi.owKD  ix  Kranz 
7/.  White,  8  111.  App.  ^^t,.— Holland  v.  Tennes- 
see C,  I.  &•  R.  Co.,g\  Ala.  444,  8  .Vc.  Rep.  524. 
Buckley  v.  Gould  &■•  C.  S/lTer  t\Iin.  Co.,  S 
Sau<y.{U.S.)  394, 14  Fed.  Rep.  833.— Quot- 
ing Cooper  V.  Milwaukee  &  P.  du  C.  R.  Co., 
23  Wis.  G-ji.—Deppe  v.  Chicago,  R.  I.  (2-  /'. 
R.  Co.,  36  Iowa  52. 

The  company  is  not  liable  if  it  has  made 
careful  inquiry  into  the  habits  of  its  em- 
ployes, and,  upon  such  inquiry,  hires  them, 
believing  them  to  be  sober,  competent,  and 
careful.  Moss  v.  Pacific  R.  Co.,^<)  Mo.  167, 
I  y/w.  Ry.  Rep.  576. 

141.  Ilifjht  to  presume  that  com- 
petent servants  Iiave  been  selected. 
— .'\n  operative  has  a  right  to  expect  that 
the  master  will  intrust  the  handling  of  dan- 
gerous materials,  such  as  expliisives,  only  to 
ex|ierience(!  and  careful  workmen,  and  that 
the  methods  employed  will  be  such  as  are 
reasonably  safe.  Steioart  v.  Xe'M  York,  O. 
Sr'  ir.  R.  Co.,  28  N.  V.  S.  R.21S,  54  Hun  638, 
5  S/l:'.   Sup.  Ct.  198,8  A''.  Y.Supp.  19;   nf- 

firmcd  in  126  A'.  1'.  631,  mem.,  27  N.  E.  Rep. 
410,  36  .V.  I'.  5.  A'.  1013.  viem. 

PlaiiiiifT  was  a  blacksmith  in  defendant's 
shops,  and  was  injured  through  the  alleged 
negligence  of  a  helper  or  striker.  Held, 
that  it  was  the  duty  of  the  company  to  sup- 
ply suitable   helpers,  and    plaintifl    had    a 


right,  in  the  absence  of  knowledge  to  the 
contrary,  to  presume  that  helpers  employed 
were  sufficiently  skilled;  but  this  obliga- 
tion was  fully  discharged  if  ordinary  care 
was  exercised  by  the  foreman  in  the  em- 
ployment of  helpers.  Melville  v.  Missouri 
River,  El.  S.  &*  G.  R.  Co.,  4  McCrary  ( U.  S.) 
194. 

If  the  helper  was  sufficiently  skilled  for 
the  work  for  which  he  was  engaged,  and 
struck  the  blow  which  caused  the  injury 
negligently  or  carelessly,  the  defendant  is 
not  liable.  The  consequences  of  such  cv,i^s 
are  to  be  borne  by  those  enga<;ed  in  the 
common  work.  Melville  v.  Missouri  River, 
Ft.  S.  &>  G.  R.  Co.,  4  McCrary  {U.  S.)  194. 

l>.  Liability  for  Failure  to  Perform  this 
Duty.* 

143.  Generally. —A  servant  injured 
through  the  incompetency  and  imskilfiil- 
ness  of  a  fellow-servant  may  recover  of  the 
company  for  injuries  received.  Chicago  &* 
A.  R.  Co.  v.  Sullivan,  63  ///.  293.  Dillon 
V.  Union  Pac.  R.  Co.,  3  J)ill.  {U.S.)  319. 
Chio  &^  M.  R.  Co.  V.  Hammersley,  28  Ind. 
371.  Peterson  v.  Chicago  &^  N.  W.  R.  Co., 
31  Am.  &^  I'ng.  R.  Cas.  292,  67  Mich.  102, 
10  West.  Rep.  870,  34  A^.  W.  Rep.  260.  Lee 
V.  Michigan  C.  R.  Co.,  48  Am.  &>  JCng.  R. 
Cas.  356,  87  Mich.  574,  49  A'.  W.  Rep.  909. 

Where  one  employe  is  injured  through 
the  negligence  of  another  employe,  the 
company  is  liable  if  it  was  negligent  in  em- 
ploying the  negligent  employe.  Creww  St. 
Louis,  A'.  &^  A\  W.  R.  Co.,  20  L'cif.  Rep.  87. 
Mobile  &>  M.  R.  Co.  v.  Smith,  59  Ala.  245. 
Little  Rock  &>  Ft.  S.  R.  Co.  v.  H.^fcy.  4  Am. 
&-  Ent,'-.  R.  Cas.  637,  35  Ark.  602.  J/ogan  v. 
Central  Pac.  .V.  Co.,  4g  Cal.  128.  Congrave 
V.  Southern  Pac.  R.  Co.,  48  Am.  &"  Eng.  R. 
Cas.  337,  88  Cal.  360,  26  Pac.  Rep.  175.  In- 
dianapolis &>  St.  I..  R.  Co.  \.  Johnson,  102 
Ind.  352,  26  N.  E.  Rep.  200.  Evansvi'lc  &• 
T.  H.  R.  Co.  V.  Guyton,  33  Am.  (S-*  Eng.  R. 
Cas.  311,  115  Hid.  450,  17  A^.  £■.  Rep.  loi,  14 
IVest.  Rep.  301.  Blake  v.  Maine  C.  R.  Co., 
70  J/f.  60.— Rkvikwf.d  in  Indiana  Car  Co. 
i>.  Parker,  100  Ind.  181. — Marquette  iS-«  O. 
R.  Co.v.  Taft,  28  Mich.  289,  12  Am.  Ry. 
Rep.  279.  Mcj\Lihonv.  Davidson,  12  Minn. 
357  {Gtl.  232).     McDermott  v.  Pacific  R.  Co., 


1 


*  Injury  to  employes  through  negligence  of 
incompetent  fellow-servants,  see  i\ote,  48  Am.  & 
Eng.  R.  Cas.  3O2.  See  also  41  Am.  &  Eng.  R. 
Cas.  362,  abstr. 
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30  .Uo.  115.  Keegan  v.  WesUrn  Ji.  Co.,Z 
N.  V.  175.  Warner  v.  Erie  R,  Co.,  39  N. 
V.  468  ;  reversing  49  Barb.  55S.  Hardy  v. 
Carolina  C.  R.  Co.,  76  ^V.  C'lzr.  5,  14  ^w.  7;])'. 
/iV/i.  309.  IViger  V.  Penitsylvaiiia  R.  Co.,  55 
/'<?.  67.  460.  Galveston.  11.  (5-^  5.  ^i.  A',  fc^.  v. 
Faber,  63  Ti.r.  344.  Houston  &»  T.  C.  R.  Co. 
V.  Willie,  S  ^w.  &>  Eiig.  R.  Cas.  541,  53  Te.r. 
318,  37  ^fw.  7?<A  756.  Gulf,  W.  i:&^l'.  R. 
Co.  V.  Ryan,  69  TV.v.  665,  7  5.  /F.  iVc/.  83. 
A'oyes  v.  Smit/i,  28  Vt.  59. — Followed  in 
lliini  J'.  Vcrino'it  cS:  C.  R.  Co.,  32  Vt.  473. 
QuoTKi)  IN  Columbus,  C.  &  I.  C.  R.  Co.  v. 
Troesch,  68  111.  545. —  Wigniore  m.  Jay,  5  E.t. 
354,  \\  Jur.  837,  19  L.J.  E.v.  300.  S.  P., 
Hutchinson  v.  I'*;//;',  N.  &•  B.  R.  Co.,  6 
Railw.  Cas.  5S0,  5  Ex.  343,  19  Z.  y.  /:>. 
296. 

The  rule  exempting  the  master  from  lia- 
bility for  an  injury  to  one  servant  through 
the  negligence  of  another  does  not  apply 
where  the  negligent  servant  is  wanting  in 
skill  or  prudence,  which  is  known  to  the 
employer,  or  could  have  been  known  by 
reasonable  inquiry.  Alabavia  (S-»  F.  R.  Co. 
V.  Waller,  48  Ala..  459. 

A  carpenter  engaged  with  others  in  con- 
structing a  depot,  who  is  injured  by  the  fall- 
ing of  scaflolding  which  had  been  erected 
under  the  direction  of  a  superintendent  who 
was  shown  to  have  only  worked  a  few  weeks 
at  the  carpenter's  trade,  and  was  wholly  in- 
competent to  superintend  the  erection  of 
such  a  building,  may  recover  against  the 
company.  Bunnell  v.  St.  Paul.  M.  &>  Af, 
R.  Co.,  29  Minn.  305,  13  A'.  W,  Rep.  129. 

14.'J.  Scope  and  extent  of  the  lia- 
bility.—If  a  fellow-servant  is  not  shown  to 
have  been  incompetent,  the  company  is  not 
liable  for  his  negligence  resulting  in  injury 
to  another  servant.  Toner  v.  Chicago,  M. 
&-  67.  P.  R.  Co.,  28  Am.  <S-  Eng.  R.  Cas. 
449,  31  Am.  &*  Eng.  R.  Cas.  320,  69  Jl'is. 
188,  31  yV.  W.  Rep.  104,  33  N.   W.  Rep.  433. 

Negligence  for  which  a  company  may  be 
responsible  to  its  employes  may  consist  in 
the  employment  of  incompetent  persons  in 
the  management  of  the  road  and  train. 
Thayer  v.  St.  Louis,  A.  &>  T.  H.  R.  Co.,  22 
fnif.  26. 

Employers  may  be  negligent  in  the  selec- 
tion of  servants  as  well  as  in  their  retention. 
Lee  V.  Michigan  C.  R.  Co.,  48  Am.  &^  Eng. 
R.  Cas.  356,  87  Mich.  574,  49  N.  W.  Rep. 
909. 

!f  the  master  has  wrongfully  and  unjusti- 
fiably enhanced  the  risk  to  which  the  ser- 


vant is  exposed,  beyond  the  natural  risk  of 
the  employment,  which  must  be  presumed 
to  have  been  in  contemplation  when  the 
employment  was  accepted — as  by  knowingly 
or  negligently  employing  incompetent  or 
unfit  servants,  or  sujiplying  defective  n;a- 
chinery — in  such  cases  the  master  maj'  be 
held  liable  for  the  consequences  of  such 
negligence.  Cumberland  &*  P.  R.  Co.  v. 
State,  44  Md.  283,  45  Md.  229. 

If  one  in  the  employ  of  a  railway  com- 
pany, while  in  the  discharge  of  his  duty,  is 
injured  by  the  negligence  or  incompetency 
of  his  fellow-servants,  and  it  is  made  to  ap- 
pear that  the  company  had  not  used  reason- 
able care  in  selecting  such  fellow-servants, 
or  that,  after  being  informed  of  their  in- 
competency, it  retained  them  in  its  service, 
it  wiiuld  be  lial)le  in  damagos  for  the  injury 
snstiiined.  Houston  &^  T.  C.  R.  Co.  v.  Myers, 
8.1m.  Gm  Eng.  R.  Cas.  114,  55  Tex.  110.—  - 
Quori;i)  and  di.stinouisiied  in  Texas  & 
P.  R.  Co.  V.  Kane,  (Tex.)  15  Am.  cS:  Eng.  R. 
Cas.  218.— A'tw  Orleans,  /.  <S^•  G.  A\  R.  Co. 
v.  Hughes,  49  Miss.  2 58. 

The  master  is  liable  to  his  servant  for  an 
injury  happening  through  the  misconduct 
or  persoiud  negligence  of  the  master,  which 
may  consist  in  the  employment  of  unfit  and 
incompetent  servants  or  agents,  or  in  fur- 
nishing for  Wf)rk  to  be  done,  or  for  the 
use  of  the  servant,  machinery  or  other  im- 
plements which  are  unsafe  and  improper  for 
the  purpose  for  which  they  are  to  be  used. 
Siser  v.  Syracuse,  /!.  ^S^»  .Y.  V.  R.  Co.,  7  Lans. 
{IV.  Y.)  67.— Quoting  Wright  v.  New  York 
C.  R.  Co.,  25  N.  Y.  562. 

The  company  is  responsible  for  the  in- 
competency of  one  servant  who  is  selected 
for  the  purpose  of  giving  instruction  to  an- 
other. Brennan  v.  Gordon,  118  A^.  V.  489, 
23  A^.  E.  Rep.  810,  29  A^  V.  S.  R.  829;  re- 
versing 14  jJaly  47,  3  A'.  }'.  6".  R.  604. 

A  railway  company  cannot  evade  liability 
to  a  plaintiff  who  was  injured  in  its  employ- 
ment by  the  incompetency  of  another  em- 
ploye, by  showing  that  the  plaintiff  at  the 
time  of  his  injury  was  not  acting  in  the  dis- 
charge of  duties  in  the  line  of  his  employ- 
ment, provided  it  was  customary  for  the 
conipany's  employes  to  do  work  for  them 
other  than  the  regular  duty  assigned  them 
when  ordered  so  to  do  by  those  placed  over 
them,  and  that  he  was  obeying  such  an 
order  when  he  was  injured.  East  Line  &* 
R.  R.  R.  Co.  V.  Scott,  68  Tex.  694,  5  S.  W. 
Rep.  501. 
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144.  Immaterial  whether  incom- 
petent servant  was  Icllow-servant 
or  snpei'ior.— Where  an  employe  is  in- 
jured by  the  negligent  act  of  another  ser- 
vant, resulting  from  tlie  letter's  intoxication, 
and  llie  employer  know  of  his  intemperate 
habits  and  tlie  plaintilT  did  not,  the  emi)loy- 
er  is  liable  iox  the  injury.  It  is  immaterial 
to  a  recovery  in  such  case  whotlier  the  ser- 
vant causing  tlie  injury  was  a  fellow-servant 
of  the  one  injurc<l,or  his  superior.  Max- 
7uell  V.  lliumibal  &^  St.  J.  R.  Co.,  85  Mo.  95. 
C'.iiiiberland  &^  P.  R.  Co.  v.  State,  44  Md. 
z'^S.  45  Md.  229. 

The  company  should  employ  inspectors 
not  only  at  its  terviini,  but  ai  convenient 
stations  along  its  line;  and  where  it  know- 
ingly employs  and  retains  an  incompetent 
inspector,  it  will  be  liable  for  an  injury  re- 
suliiiig  from  his  incompetency,  although 
tlie  person  injured  is  a  fcliow-scrvant  of 
such  inspector.  St.  Louis,  I.  M.  &'  S.  R. 
Co.  V.  Rite,  51  Ark.  467,  4  L.  R.  A.  173,  11 
S.  IV.  Rep.  699. 

145.  Neyliffcnce  of  one  to  whom 
the  perrorinanec  of  the  duty  is  dele- 
gated.— A  corpt^ration  is  lial)le  for  a  per- 
sonal injury  to  one  servant  through  the 
negligence  of  a  general  servant  in  selecting 
an  incompetent  or  an  unfit  fellow-servant. 
The  company  cannot  avoid  liability  by 
showing  that  such  general  servant  was  com- 
petent, as  his  mistakes  are  the  mistakes  of 
the  company.  Tyson  v.  South  fi-*  N.  A/a. 
R.  Co..  61  Ala.  554.— Distinguishing  Mo- 
bile &  M.  R.  Co.  7.'.  Smith,  59  Ala.  245. 
Quoting  Mobile  &  O.  R.  Co.  v.  Thomas, 
42  Ala.  672. — Brown  v.  Southern  Pac.  R. 
Co.,  7  Utah  2S8,  26  Pac.  Rep.  579. 

Where  the  employment  of  servants  is  in- 
trusted to  a  general  agent,  the  company  is 
liable  for  an  injury  to  one  servant  by  an- 
other incompetent  or  unskilled  servant  thus 
employed,  whether  the  incompetency  or 
want  of  skill  existed  when  the  fellow-servant 
was  empl'vyed  or  has  come  upon  him  since 
tiio  hirmg.  and  he  has  been  continued  with 
knowledge  of  the  fact,  or  under  circum- 
SLances  charging  the  company  with  knowl- 
edge. Laninj^  v.  New  York  C.  R.  Co.,  49  A'^, 
y.  521. — Not  following  Wright  v.  New 
York  C.  R,  Co.,  25  N.  Y.  562;  Warner  v. 
Erie  R.  Co..  39  N.  Y.  468.  Distinguish- 
ing Hani  7>.  Vermont  (."t  C.  R.  Co..  32  Vt.473. 
— -.A p PI, II'. I)  IN  Williams  ?'.  Delaware,  L.  & 
W.  R.  Co.,  39  Hun  (N.  Y.)  430;  Wright  v. 
D.luware&  H.  Canal  Co.,  40  Hun  343.    Ap- 


proved IN  Bridges  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  6  Mo.  App.  3S9.  Distinguished 
IN  Mann  v.  Delaware  &  H.  Canal  Co.,  12 
Am.  &  Eiig.  R.  Cas.  199,  91  N.  Y.  495.  Ex- 
plained IN  Malono  v.  Hathaway,  O4  N.  Y. 
5.  Followed  in  Brickner  v.  New  York  C. 
R.  Co.,  49  N.  Y.  672;  Kirkpatrick  v.  New 
York  C.  iSc  H.  R.  R.  Co.,  79  N.  Y.  240;  Dob- 
bin  V.  Richmond  &  D.  R.  Co.,  Si  N.  Car. 
446.  Quoted  in  Herbert  z'.  Northern  Pac. 
R.  Co.78  Am.  &  Eng.  R.  Cas.  85,  3  Dak.  38; 
Pullutro  V.  Delaware,  L  &  W.  R.  Co.,  27  N. 
Y.  S.  R.  6^,  7  N.  Y.  Supp.  510.  Rkfkkred 
to  in  Hofnagle  v.  New  York  C.  iS:  U.  R.  R. 
Co.,  55  N.  Y.  608.  Reviewkd  in  Ross  7/. 
New  York  C.  &  H.  R.  R.  Co..  5  Hun  488. 

The  servant  to  whom  the  master  dele- 
gates his  <luty  of  instructing  and  warning 
his  employe,  must  not  simply  be  as  compe- 
tent as  the  master,  but  absolutely  compe- 
tent. Brennan  v.  Gordon,  118  A'.  1'.  489, 
23  A'.  E.  Rep.  810,  29  N.  Y.  S.  R.  829; 
reversing;  14  Daly  47,  3  A\  Y.  S.  R.  C04. 

140.  Partieuhvr  ilhi.strations.  —  A 
company  is  responsible  to  a  servant  for 
negligence  in  employing  an  incomjictent 
conductor.  Zeigler  v.  Danhury  Sf'  N.  R. 
Co.,  23  Am.  &»  Eng.  R.  Cas.  400,  52  Conn. 
543.  Erazier  v.  Pennsylvania  R.  Co.,  38 
Pa.  St.  104.— Disapproved  in  Oaulec  v. 
New  York  &  H.  R.  Co.,  59  N.  Y.  356.— 
Huntingdon  &^  B.  T.  J/.  R.  i^  C".  Co.  v. 
Decker,  82  Pa.  St.  119,  15  ^Im.  Ry.  Rep.  425. 

A  failure  to  apply  the  usual  examination 
to  a  conductor  who  has  recently  been  pro- 
moted and  put  in  charge  of  a  wild  train 
constitutes  negligence  in  his  promotion. 
Evans7iille  &^  T.  H.  R.  Co.  v.  Guyton,  33  Am. 
&•  Eng.  R.  Cas.  311,  no  /nd.  450,  17  A'.  E. 
Rep.  10 1,  14  West.  Rep.  301. 

Where  a  foreman  in  railroad  machine 
shops  directs  an  ignorant  apprentice  boy 
to  obey  the  call  and  direction  of  another 
employe  who  is  unskilled,  but  directing  a 
work  which  requires  a  skilled  mechanic, 
the  company  is  liable  for  any  injury  to  the 
boy  that  occurs  while  attempting  to  obey 
instructions.  Missouri  Pac.  R.  Co.  v.  Pere- 
goy,  36  Kan.  424,  14  J\ic.  Rep.  7. 

A  company  is  responsible  to  a  brakeman 
injured  through  the  negligence  of  a  fellow- 
servant,  where  it  appears  that  the  company 
was  guilty  of  negligence  in  the  latter's  se- 
lection. Wonder  v.  Baltimore  <S^  0.  R.  Co., 
32  Md.  411. 

Where  an  engineer,  with  authority  so  to 
do,  places  an  inexperienced  and  incompe- 
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tent  fireman  in  charge  of  an  engine,  the 
company  is  liable  for  unavoidable  injuries 
that  result  to  other  employes  by  such  fire- 
man's unskilful  management  of  the  engine, 
for  tlie  reason  that  it  is  a  breach  of  the  duty 
the  company  uwes  to  its  employes  to  exer- 
cise ordinary  care  in  providing  and  retain- 
ing .  competent  servants.  Core  v.  Ohio 
River  R.  Co.,  38  IV.  Va.  456,  18  S.  E.  Rep. 
596. 

It  is  not  negligence  ma"  1  company 
to  employ  as  brakenran  p  .    .  venty-two 

years  old,  who  is  physic  •  1  '    nentally 

qualified  for  tlie  business,  mereiy  because 
he  has  not  yet  had  experience.  Gorman  v. 
Minneopolis  &•  St.  L.  R.  Co.,  /''  Iowa  '-/-. 
43  A'.  IV.  Rep.  303. 

One  servant  cannot  recover  from  i.iiv; 
master  on  mere  proof  of  an  injury  occur- 
ring through  tlie  negligence  of  a  fellow- 
servant.  He  must  further  show  either  neg- 
ligence in  the  employment  of  the  fellow- 
servant,  or  that  he  was  retained  after  he 
was  known  to  be  unlit.  Cooper  v.  Milwau- 
kee (4-  P.  du  C.  R.  Co.,  23  Wis.  668. -FOL- 
LOWKi)  IN  Toner  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  28  Am.  &  Eng.  R.  Cas.  449,  31  Am. 
&  Eng.  R.  Cas.  320,  69  Wis.  18S,  33  N.  W. 
Rep.  433;  Anderson  v.  Milwaukee  &  St. 
P.  R.  Co.,  37  Wis.  321.  Rkvikwkd  in 
Buckley  %>.  Gould  &  C.  Silver  Min.  Co., 
8  Sawy.  (U.  S.)  394,  14  Fed.  Rep.  S33; 
Heine  v.  Chicago  &  N.  W.  R.  Co.,  58  Wis. 
525. 

B.  was  the  foreman  of  a  gang  of  laborers, 
and  it  was  his  duty  to  take  the  oversight  of 
and  to  handle  dynamite  cartridges  used  in 
blasting.  He  received  a  higher  compensa- 
tion than  the  rest  of  the  gang.  In  prepar- 
ing a  cartridge  he  negligently  allowed  it  to 
explode,  causing  a  serious  injury  to  one  of 
the  workmen.  The  court  properly  found 
that  the  company  was  not  guilty  of  negli- 
gence in  employing  B.  as  a  comi)etent  per- 
son for  the  duty,  and  that  he  was  a  fellow- 
servant  with  the  rest  of  the  gang.  Sullivan 
v.  AVw  York,  N.  H.  <S^  H.  R.  Co.,  62  Conn. 
209,  25  Ail.  Rep.  711. 

147.  Selection  of  incompetent 
person  must  have  been  clue  to  com- 
pany's negiifjeiice. — Wliere  one  receives 
injury  through  the  incompetency  of  a  fel- 
low-servant, the  employer  is  not  liable 
unless  he  employed  such  incompetent  ser- 
vant without  reasonable  inquiry  as  to  his 
qualifications,  or  continued  him  in  service 
after   a    knowledge    of  his   incompetency. 


Union  Pac.  R.  Co.  v.  Mtlliken,  8  Kan.  647,  5 
Am.  Ry.  Rep.  406.— Following  Dow  v. 
Kansas  Pac.  R.  Co.,  8  Kan.  642.  Quoting 
Tarrant  v.  Webb,  18  C.  B.  797,  37  Eng. 
L.  &  Eq.  281. — McAndrews  v.  Burns,  39 
N.  J.  L.  117.—  Quoted  in  McKaig  v. 
Northern  Pac.  R.  Co.,  42  Fed.  Rep.  288; 
Baltimore  &  O.  R.  Co.  v.  McKenzie,  24  Am. 
&  Eng.  R.  Cas.  395,  81  Va.  "ji.— Holland  v. 
Soitiliern  Pac.  Co.,  100  Cal.  240,  34  Pac. 
Rep.  666.  Wonder  v.  Baltimore  &^  O.  R. 
Co.,  32  Aid.  411.  McDcrmott  v.  Pacific  R. 
Co.,  30  Mo.  115. — Followed  in  Warming- 
ton  V.  Atchison,  T.  &  S.  F.  R.  Co.,  46  Mo. 
App.  159.  Reviewed  in  Rohback  v.  Pa- 
cific R.  Co.,  43  Mo.  187. — Proctor  v.  Hanni- 
bal &-  St.  J.  R.  Co.,  64  Mo.  112,  9  Am.  Ry. 
.up.  440. — Quoting  Farwellz/.  Boston  &  W. 
R.  Corp.,  4  Mete.  (Mass.)  49.— Followed 
in  Elliott  V.  St.  Louis  &  I.  M.  R.  Co.,  67 
Mo.  272.  Reviewed  in  Sullivan  v.  Mis- 
souri Pac.  R.  Co.,  97  Mo.  113,  10  S.  W.  Rep. 
Zs2.~Pia-i>iton  v.  Gulf,  C.  &^  S.  F.  R.  Co., 
70  T,:x.  izCi,  7  S.  W.  Rep.  805. 

148.  Incompetency  must  have 
been  the  proximate  cause.— The  com- 
pany is  responsible  for  an  injury  to  one  ser- 
vant through  the  carelessness  of  another 
servant,  where  the  incompetency  of  the  lat- 
ter caused  the  injury,  and  his  employment 
is  attributable  to  the  want  of  care  on  the 
part  of  the  company,  Gibson  v.  Pacific  R. 
Co.,  46  Mo.  163. 

A  company  is  not  liable  for  an  injury  to 
one  employe,  caused  by  the  negligence  or 
unskilfulncss  of  another  employe,  simply 
because  of  the  unskilfulncss  of  the  latter, 
unless  it  appears  that  the  injury  resulted 
from  such  unskilfulncss.  Wright  v.  New 
York  C.  R.  Co.,  25  N.  Y.  562  ;  rr.'ersiiig 
28  Barb.  So. — Applied  in  Rose  v.  Boston 

6  A,  R.  Co.,  58  N.  Y.  217.  Approved  in 
Harper  t^  Indianapolis  &  St.  L.  R.  Co.,  47 
Mo.  567.  Distinguished  in  Loui.sville  & 
N.  R.  Co.  V.  Filbern,  6  Bush  (Ky.)  574; 
Stone  V.  Western  Transp.  Co.,  38  N.  Y.  240. 
Not  followed  in  Laning  v.  New  York 
C.  R.  Co.,  49  N.  Y.  521.  Quoted  in 
Fonos  V.  Phillips,  39  Ark.  17;  Gibson  v. 
Pacific  R.  Co.,  46  Mo.  163;  Haskin  v.  New 
York  C.  &  H.  R.  R.  Co.,  65  Barb.  (N.  Y.) 
129;  Sizer  v.  Syracuse,  B.  &  N.  Y.  R.  Co., 

7  Lans.  (N.  Y.)  67;  Bailey  t/.  Rome,  W.  & 
O.  R.  Co.,  19  N.  Y.  S.  R.  656,  49  Hun  377, 
3  N.  Y.  Supp.  585 ;  Powers  v.  New  York  C. 
&  H.  R.  R.  Co.,  60  Hun  19,  38  N.  Y.  S.  R. 
558, 14  N.  Y.  Supp.  408  ;  Caldwell  v.  Brown, 
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S3  Pa.  St.  453.  Reconciled  in  Brickner  v. 
New  York  C.  R.  Co.,  2  Lans.  506.  Re- 
viewed IN  Oilman  v.  Eastern  R.  Co.,  13 
Allen  (Mass.)  433;  Warner  v.  Erie  R.  Co., 
39  N.  Y.  468 ;  Ross  v.  New  York  C.  &  H. 
R.   R.  Co.,  5  Hun  488 ;  Hard  v.  Vermont 

6  C.  R.  Co.,  32  Vt.  473. — Kersey  v.  Kansas 
City,  St.  J.  6-  C.  B.  R.  Co.,  17  Am.  &*  Eng. 
R.  Cas.  638,  79  Mo.  362.  Holland  v.  South- 
ern Pac.  Co.,  100  Cal.  240,  34  Pac,  Rep.  666. 
Siser  v.  Syracuse,  D.  (S-  N.  V.  R.  Co.,  7 
Lans.  (N.  V.)  67. 

The  negligence  of  the  company  in  em- 
ploying an  incompetent  se'vant,  to  exempt 
the  company  from  liability  for  an  injury 
claimed  to  have  been  caused  by  the  incom- 
petent servant's  fault,  must  have  been  the 
proximate  cause  of  the  injury.  Harrington 
V.  New  York  C.  <S-  H.  R.  R.  Co.,  ig  N.  V. 
S.  R.  20,  50  Hun  602,  mem.,  4  A^.  V.  Supp. 
640. 

The  rule  of  fellow-service  is  not  changed 
by  reason  of  the  tact  that  the  fellow-servant 
is  sick  or  worn  out  in  continuous  service, 
provided  the  negligence  which  caused  the 
injury  did  not  proximately  result  from  his 
sickness  or  worn-out  condition.  Johnston 
v.  Pittsburgh  <S-  W.  R.  Co.,  114  Pa.  St.  443, 

7  Atl.  Rep.  184. 

Where  it  is  sought  to  charge  a  company 
for  the  death  of  a  fireman  caused  by  the 
negligence  of  an  engineer,  it  is  necessary  to 
show  that  the  death  was  proximately 
caused  by  such  negligence,  and  tliat  the 
engineer  was  incompetent,  and  that  the 
company  was  negligent  either  in  employing 
him  or  in  retaining  him.  Stevens  v.  San 
Francisco  <S-  N.  P.  R.  Co.,  too  Cal.  554,  35 
Pac.  Rep.  165.— Following  Holland  v. 
Southern  Pac.  Co.,  100  Cal.  240. 

A  company  placing  one  of  its  brakemen 
in  a  position  where  peculiar  fitness  is  re- 
quired, without  being  assured  of  his  com- 
petency by  instituting  special  inquiries,  or 
from  previous  like  service,  is  liable  for  any 
injuries  which  may  happen  to  a  fellow-ser- 
vant, without  notice,  the  proximate  cause 
of  which  was  the  incompetency  of  sucii 
brakeman.  Evansville  <S«»  T.  H.  R.  Co.  v. 
Guyton,  33  Atn.  &*  Eng.  R.  Cas.  311,  iij 
/«(/.  450,  14  West.  Rep.  301,  17  A'^.  E.  Rep. 

lOI. 

When  an  action  is  founded  on  the  incom- 
petency of  a  fireman  temporarily  in  charge 
of  an  engine,  the  plaintiff  must  prove  (i) 
that  the  fireman  was  so  inexperienced  in  the 
management  of  an  engine  that  it  was  not 


an  exercise  of  ordinary  care  to  place  him  in 
charge  thereof,  he  not  being  reasonably  safe 
and  fit  for  the  employment ;  (2)  that  he  was 
guilty  of  mismanagement  of  the  engine  by 
reason  of  his  inexperience  and  unskilful- 
ness ;  (3)  that  such  mismanagement  was 
the  proximate  cause  of  the  plaintiff's  in- 
jury. Core  V.  Ohio  River  R.  Co.,  38  W.  Va, 
456,  \ZS.  E.  Rep.  596. 

2.  Retaining  Incompetent  Servants  in  Ser- 
vice. 

149.  Duty  to  discharge.— The  com- 
pany must  not  fail  to  exercise  proper  care 
to  discharge  its  servants  when  it  has  knowl- 
edge of  their  incompetency.  Pennsylvania 
R.  Co.  V.  Wachter,  15  Am.  &*  Eng.  R.  Cas. 
187,  60  Md.  395.  St.  Louis,  J.  AI.  6^  S.  R. 
Co.  V.  Morgart,  45  Ark.  318.  Louisville, 
N.  O.  <&-  T.  R.  Co.  V.  Petty,  41  Am.  6^  Eng. 
R.  Cas.  444,  67  Miss.  255,  7  5(7.  Rep.  351. 

The  same  degree  of  negligence  which 
unfits  a  party  for  employment  in  the  first 
place  will  equally  unfit  him  for  a  continu- 
ance therein,  his  negligent  conduct  being 
known  to  his  employer.  Harper  v.  Jn- 
dianapolis  &*  St.  L.  R.  Co.,  44  A/o.  488. 

A  servant,  competent  when  employed,  is 
presumed  to  continue  so  until  the  contrary 
appears,  and  in  such  case  the  employer  is 
not  bound  to  discharge  him  until  he  ascer- 
tains that  the  servant  has  become  unfit,  or 
by  the  exercise  of  reasonable  care  ought  to 
know  it;  and  the  employer  is  entitled  to  a 
reasonable  time  within  which  to  discharge 
the  incompetent  servant  and  supply  his 
place.  Bonner  V.  VVhitcomb,Zo  Tex.  178,  15 
5.  W.  Rep.  899. — Approving  International 
&  G.  N.  R.  Co.  v.  Hall,  78  Tex.  d^j.—Lake 
Shore  &»  M.  S.  R,  Co.  v.  Stupak,  41  Atn.  &* 
Eng.  R.  Cas.  382,  123  Ind.  210,  23  A'^,  E. 
Rep.  246. 

Where  the  officers  of  a  railroad  company 
have  had  their  attention  directed  to  the  in- 
temperate habits  of  an  employe,  it  is  their 
duty  to  make  careful  and  frequent  investiga- 
tion as  to  the  fact  if  they  retain  him  in  their 
service.  The  weight  and  importance  of  evi- 
dence that  they  knew  of  it  is  for  the  jury  to 
pass  upon.  Mich^an  C.  R.  Co.  v.  Gilbert, 
2  Am.  &*  Eng.  R.  Cas.  230,  46  Mich.  176,  9 
A';,  IV.  Rep.  243.  —  Following  Davis  v. 
Detroit  &  M.  R.  Co.,  20  Mich.  124. 

There  is  no  law  requiring  intelligent  men 
of  good  habits,  who  are  engineers  or  brake- 
men   or  switchmen,  to   be  invariably  dis- 
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charged  for  the  first  error  or  act  of  negli- 
gence tliey  conimii;  nor  will  a  company 
necessarily  be  liable  for  a  second  error  or 
ne-gli;;ent  act  of  a  servant,  to  all  other  ser- 
vants of  sucli  coni[jaiiics,  when  the  latter 
sustain  damages  by  reason  thereof.  Baitlcc 
V.  N,'7V  York  &^  H.  R.  Co.,  62  Jiuri.  {A'.  V.) 
623,  5  Laiis.  436,  12  /ll)b.  J'r.  A'.  5.  310; 
ajjhint'il  in  59  A'.    1'.  356,  17  Am.  Kep.  325. 

150.  Lialtility  lor  lUiliiru  to  dis- 
cliiirfjc.*— If  the  servant  of  a  _ompany  is 
injnred  thr(jiii;li  the  incompetency  and  un- 
skilfiilness  of  a  fellow-sc-vant,  and  the 
company  is  guilty  of  negligence  in  the  em- 
ployment and  retention  of  such  servant,  it 
is  liable  in  damages.  C/ticago  &» .-l.  K.  Co. 
V.  Sul/ivan,  63  ///.  293.  St.  Louis,  I.  M.  &■• 
S.  R.  Co.  V.  Rice,  51  Ar/c.  467,  4  L.  R.A.  173, 
1 1  S.  IV.  Rep.  699.  Lake  Shore  &•  M.  S.  R. 
Co.  v.  Stiipak,  41  Aiit.  iS-»  Eiig.  R.  Cas.  382, 
123  Intl.  210,  23  N.  R.  Rep.  246.  IVallis  v. 
Morgan's  Z.  &*  T.  R.  &^  S.  Co.,  38  La.  Ann. 
156.  Prod  or  v.  Hannibal  &'  St.  J.  R.  Co., 
64  A/o.  1 1 2,  9  Am.  Ry.  Rep.  440.  A'eilon  v. 
Kansas  City,  St.  J.  &^  C.  B.  R.  Co.,  28  Am.  &^ 
EuiT.  R.  Cas.  386,  85  Mo.  599.  McAmlrews  v. 
Burns,  39  A'./.  L.  117.  Baulec  v.  New  York 
<S-  H.  R.  Co.,  59  N.  Y.  356,  48  Ilo7t'.  Pr.  399 ; 
affirming  62  />ar/>.  623. — Approving  Pitts- 
burgh, Ft.  W.  &  C.  R.  Co.  V.  Ruby,  38  Ind. 
294.  Di.s.\ppRoviN'G  Frazier  7>.  Pennsyl- 
vania R.  Co.,  38  Pa.  St.  104. — Quoted  in 
Ohio  &  M.  R.  Co.  V.  CoUarn,  5  Am.  &  Eng. 
R.  Cas.  554,  73  Ind.  261,  38  Am.  Rep.  134. — 
Weger  v.  Pennsylvania  R.  Co.,  55  Pa.  St. 
460. 

A  master  cannot  knowingly  employ  or 
retain  incom()etent  or  habitually  negligent 
servants.  Where  one  servant  is  injured  by 
reason  of  the  negligence  of  his  fellow- 
servant  who  is  incompetent  or  habitually 
negligent,  of  which  the  master  has  knowl- 
edge and  of  which  a  servant  has  no  notice, 
the  master  is  liable.  St.  Louis,  A.  &•  T.  H. 
R.  Co.  V.  Corgan,  49  ///.  App.  229. 

The  continuance  of  an  incompetent  ser- 
vant in  a  company's  employment  is  as  much 
a  breach  of  duty  and  a  ground  for  liability 
as  the  original  employment  of  an  incom- 
petent servant.  Oilman  v.  Eastern  R.  Co., 
13  Allen  {Mass.)  433.  —  DISTINGUISHING 
Albro  V.  Agawaip  Canal  Co.,  6  Cush.  (Mass.) 

*  Negligence  of  master  in  the  retention  of  ser- 
vants, see  33  Am.  &  Eno.  R.  Cas.  321,  abstr. 

When  question  of  competency  is  properly 
raised,  see  44  Am.  &  Eng.  R.  Cas.  626,  abstr. 


Tl ;  Feltham  v.  England,  L.  R.  2  Q.  B.  33 ; 
King  V.  Boston  &  W.  R.  Corp.,  9  Cush.  112, 
Rkikkuing  to  Eaton  v.  Boston  &  L.  R. 
Co.,  11  Allen  500.  Ri;vii;wiNG  Snow  v. 
Housatonic  R.  Co.,  S  Allen  441  ;  Wriglit  v. 
New  York  C.  R.  Co.,  25  N.  Y.  562;  Hard  v. 
Vermont  cS:  C.  R.  Co..  32  Vt.  473;  Walker 
V.  Southeastern  R.  Co.,  2  H.  &  C.  102; 
Lovegrove  v.  London,  13.  &  S.  C.  R.  Co.,  16 
C.  B.  N.  S.  669;  Hall  7'.  Johnson,  3  H.  & 
C.  589;  Morgan  v.  Vale  of  Neaih  R.  Co.,  5 
B.  &  S.  570,  736,  L.  R.  I  Q.  B.  149.— Quoted 
IN  Texas  Me.x.  R.  Co.  v.  Whiiniorc,  11  Am. 
&  Eng.  R.  Cas.  195,  58  Te.x.  276. 

To  justify  a  recovery  fiom  proof  pf  a 
single  former  instance  of  negligence,  it 
must  appear  not  only  to  have  been  inten- 
tional or  in  some  way  that  it  was  a  charac- 
teristic of  the  employe,  but  want  of  due 
care  in  the  corporation  in  investigating  the 
occurrence  and  retaining  the  emjiloye  in  its 
service  must  also  be  shown.  Baulec  v.  New 
York  &^  //.  R.  Co.,  59  A'.  ]'.  356,  48  IIoiv. 
■^'^-  399;  affirming  62  Rarh.  623.— Al'l'UED 
IN  McCaffrey  v.  Twenty-third  St.  R.  Co.,  47 
Hun  (N.  Y.)  404.  Quoted  in  Powers  v. 
New  York  C.  &  H.  R.  R.  Co.,  38  N.  Y.  S.  R. 

558. 

Where  a  fellow-servant  seeks  to  recover 
from  the  company  for  an  injury  which  he 
claims  was  the  result  of  incompetency  or 
recklessness  of  another  fellow-servant,  being 
an  engineer,  proof  that  several  months 
prior  to  the  accident  the  engineer  had  run 
a  train  in  daytime  faster  than  schedule 
tin\e,  but  without  injuring  any  one  of  which 
the  officers  of  the  company  have  knowl- 
edge, is  not  sulTicient  to  establish  negli- 
gence on  the  part  of  the  company  in  retain- 
ing him.  Hollands.  Southern  Pac.  Co.,  loo 
Cal.  240,  34  Pac.  Rep.  666. 

The  mere  fact  that  one  is  injured  by  a 
locomotive  operated  by  an  engineer  who  is 
shown  to  have  been  near  sighted  will  not 
of  itself  establish  negligence  on  the  part  of 
the  company  in  retaining  him  in  its  em- 
ployment. Texas  <S^  P.  R.  Co.  v.  Harring- 
ton, 21  Am.  (S-  Eng.  R.  Cas.  571,  62  Tex. 
597.— Quoting  Te.xas  &  P.  R.  Co.  v.  Burnes, 
2  Tex.  Unrep.  Cas.  239. 

Where  a  company  sets  up  contributory 
negligence  of  a  fellow-servant  to  an  action 
brought  by  an  employe  for  a  personal  in- 
jury, the  defense  is  good  unless  the  plaintiff 
shows  that  the  company  was  irvjigent 
either  in  employing  or  retaining  the  fellow- 
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servant,  who  was  shown  to  be  incompetent. 
Iiitfniationnl  &^  G.  A'.  K.  Co.  v.  Jvoi/i,  2 
Tix.  UiDt-p.  Cits.  245. 

An  engine  used  in  operating  a  pile  driver 
was  defective  and  the  engineer  was  negli- 
gent and  reckless  in  running  it.  Both  of 
llie^e  facts  were  known  to  the  superintend- 
ent of  the  company  owning  and  operating 
tluMii,  who  had  personal  supervision  of  the 
work,  with  power  to  employ  and  discharge 
men.  A  workman  who  had  no  knowledge 
of  the  defect  in  the  engine,  or  of  the  char- 
acter of  the  engineer,  was  injured  through 
the  negligence  of  the  engineer.  Jle/ti,  that 
the  company  was  liable.  Texas  Mcx.  R.  Co. 
V.  IVIiitiitore,  11  .,-/;//.  &*  Eiig.  R.  Cas.  195, 
58  Tex.  276.— Qut)TlNG  Ford  v.  Fitchburg 
R.  Co.,  1 10  Mass.  241;  Gilman  v.  Eastern 
R.  Co.,  13  Allen  (Mass.)  440.— Followed 
IN  Ft.  Worth  &  D.  C.  R.  Co.  v.  Wilson,  3 
Te.x.  Civ.  A  pp.  583. 

151.  Liablliiy  after  kiiowledjye  of 
iiironipetency. — There  must  have  been 
no  negligence  on  the  part  of  the  company 
in  its  retention  of  a  servant  after  notice 
of  his  incompetency.  Tottcn  v.  Pennsyl- 
vania R.  Co..  1 1  Fed.  Rep.  564.  Hobbs  v. 
Atlantic  &•  N.  C.  R.  Co.,  107  A^.  Car.  1,12 
5.  /£.  Rep.  124.  Roi^ard  v.  Louisville,  E. 
&'  St.  L.  R.  Co.,  100 /«</.  491.  Higgins  v. 
Missouri  Pac.  R.  Co.,  104  Mo.  413,  16  5.  IV. 
Rep.  409.  Coppins  v.  New  York  C.  &>  H. 
R.  R.  Co.,  44  Am.  &•  Eug.  R.  Cas.  618,  122 
A'.  1'.  557,  25  A^.  /:.  Rep.  915,  34  N.  V.  S.  R. 
214;  ajfinning  48  Hun  292,  17  A^.  Y.  S.  R. 
916.  East  Tenn.,  V.  &^  G.  R.  Co.  v.  Gurley, 
17  Am.  dr*  Eng.  R.  Cas.  568,  12  Lea  (Tenn.) 
46.  Texas  &*  P.  R.  Co.  v.  Wagner,  2  Tex. 
Apf>.  (Civ.  Cas.)  291. 

The  company  must  not  retain  an  incom- 
petent servant  after  it  should,  by  the  use  of 
care,  have  known  of  his  incompetency. 
Crera  v.  .SV.  Louis,  A'.  &•  A^.  IV.  R.  Co.,  20 
Eel.  Rep.  87. 

An  intemperate  person  is  unfit  to  be  a 
freight  conductor,  and  it  is  negligence  on 
the  part  of  a  company  to  employ  such  per- 
son if  it  knew  the  f;ict,  or  if  by  proper  dili- 
gence it  might  have  known  it ;  and  if  after 
his  employment  it  is  advised  of  his  intem- 
perate habits,  or  by  the  exercise  of  proper 
care  it  could  have  ascertained  the  fact,  a 
f;dlure  to  discharge  him  is  negligence  which 
will  render  the  company  liable  to  a  fellow- 
servant  who  may  be  injured  by  him.  Crew 
■:.  .St.  Louis,  A'.  <S-  A^,  IV.  R.  Co.,  20  Fed. 
Rep.  87. 


A  conductor  of  a  railroad  train  cannot  re- 
cover from  tile  company  for  an  injury  re- 
sulting from  the  negligence  or  misconduct 
of  the  engineer  in  running  the  train,  on  the 
ground  that  he  was  retained  in  service  after 
the  notice  of  his  untitness,  without  proving 
th:it  the  company  retained  him  after  they 
had  reasonable  grounds  to  believe,  cither 
from  his  general  reputation  or  his  conduct 
on  particular  occasions,  that  he  was  not  a 
suitable  person  to  intrust  with  an  engine. 
St.  Louis,  J.  M.  &^  S.  R.  Co.  V.  Morgart,  45 
Ark.  318. 

15a.  Kiilcnstosorvniitsliabitiially 
iH'jj;'Ii^'eiit,  <'tc. — If  a  railroad  company  re- 
tains in  its  employ  an  engineer  known  to 
have  been  intoxicated,  and  to  be  in  the  habit 
of  using  intoxicating  liquors,  it  is  liable  to  a 
fellow-servant  whose  injuries  result  from 
this  cause.  Hilts  v.  Cliicago  <S^  G.  T.  R. 
Co.,  17  Am.  (5-  Eng.  R.  Cas.  62S,  55  Mich. 
437,  21  A.   W.  Rep'.  ^7^. 

Its  duty  in  respect  to  the  employment  of 
servants  is  not  satisfied  by  the  hiring  of  ca- 
pable and  competent  persons  in  the  first  in- 
stance; it  must  also  exercise  such  an  over- 
sight and  supervision  of  them  thai,  if  a 
servant  becomes  habitually  or  notoriously 
incompetent  or  unfit,  from  carelessness  or 
bad  habits,  to  perform  his  duties,  it  will  dis- 
cover and  guard  against  it ;  and  if  it  fails  to 
do  this,  it  is  liable  to  another  servant  for  in- 
juries caused  by  the  negligent  acts  of  the 
incompetent  servant.  W'hittakcr  v.  Dela- 
luare  &>  H.  Canal  Co.,  126  A^.  Y.  544,  27  Al. 
E.  Rep.  1042,  38  A'.  Y.  S.  R.  523;  affirming 
58  Hun  606,  metn.,  34  A'.  Y.  S.  R.  822,  1 1  A^. 
Y.  Supp.  914. 

It  is  not  necessary  that  such  incompe- 
tency should  be  brought  to  the  knowledge 
of  the  compahy  ;  if  it  continued  for  such  a 
length  of  time  that  a  careful  and  diligent 
supervision  would  have  discovered  it,  it  is 
chargeable  with  notice  of  its  existence. 
Whittaker  v.  Deloivare  <S~*  H.  Canal  Co., 
126  A^.  Y.  544,  27  X.  E.  Rep.  1042,  38 
N.  Y.  S.  R.  523;  affirming  58  Hun  606, 
mem.,  34  A^.  Y.  S.  R.  822,  \i  N.  Y.  Supp. 
914. 

In  order  for  a  servant  to  predicate  a  re- 
covery against  his  master  on  the  ground  of 
the  intemperate  habits  of  a  fellow  servant 
producing  the  injury,  he  must  show  that 
such  habits  were  known  to  the  master  prior 
to  the  injury,  or  that  they  might  have  been 
known  upon  reasonable  inquiry.  Zumwalt 
V.  Chicago  &•  A.  R.  Co.,  35  Mo.  App.  661,— 
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f  i;uriNG  Huffman  t/.  Chicago,  R.  I.  &  P. 
I;.  Co.,  78  Mo.  50. 

Where  a  coiuluclor  on  a  railroad  is  habit- 
ually iiitcniperate  and  unfit  for  the  services, 
and  his  habits  and  unfitness  are  known  to 
the  siipeiiiitendent  of  the  railroad,  intrusted 
wiih  power  to  employ  and  discharge,  and 
who  oiiiployod  and  retained  him  in  service, 
tlie  cunipany  is  liahlc  in  damaj;cs  for  the 
death  of  a  fellow-employe,  resulting  from 
tiie  carelessness  and  iiicr)inpctcncy  of  such 
(ciuiiictor.  Iiuiili)i;^doii  &*  /)'.  T,  J<!.  &»  C, 
to.  V.  Pciki-r,  S4  Pa.  St.  419. 

Contrary  to  the  rules  of  the  company  for- 
biddini;  fiieinen  to  handle  engines,  a  fireman 
undertook  to  run  an  engine  into  a  round 
house  and  injured  plaintiff,  who  was  a  track 
rcj.aiier.  The  evidence  showed  that  the 
(ompaiiy's  master  mechanic  lived  near  by 
and  knew  that  it  was  a  habit  to  allow  fire- 
liieii  to  handle  the  engines,  but  no  steps  had 
liccii  taken  to  remove  the  engineers  who 
thus  surrendered  their  engines  to  the  fire- 
nun.  Ih-ld,  sufTicient  to  make  the  company 
liable  for  the  injury.  Ohio  &*  M.  K.  Co.  v. 
Collarn,  5  Avi.  iT—  Ent^.  K.  Cas.  554,  73  IiuL 
261,  38  A»t.  Ki'p.  134.— OuDTiNG  Chicago 
&  G.  E.  R.  Co.  V.  Harney72S  Ind.  28.— Ex- 
ri.AiNKi)  IN  Capper  v.  Louisville,  E.  &  St. 
L.  K.  Co.,  21  Am.  &  Eng.  R.  Cas.  525,  103 
Ind.  305. 

3.  Notice  or  Knoivledge  of  Incompetency. 

a.  On  the  Part  of  the  Company. 

1 5.'$.  Neces.sity  of  notice  of  iiicoin- 
pctency.— Where  a  company  has  employed 
a  competent  servant  of  good  habits  it  is  not 
li;d)le  to  another  employe  on  the  ground 
that  the  servant  has  since  become  incom- 
petent by  reason  of  intempcnince  or  other 
bad  habits,  without  showing  that  the  com- 
pany had  notice  of  such  incompetency,  or 
was  in  possession  of  such  knowledge  as  was 
equivalent  to  notice.  Chapman  v.  Erie  R. 
Co..  55  N.  V.  579.  7  ^w-  ^/-  ^'^'^'P-  357  ;  re- 
versintri  T.&'C.  526.— Following  Laning 
V.  New  York  C.  R.  Co.,  49  N.  Y.  521  ;  Flike 
V.  Boston  &  A.  R.  Co.,  53  N.  Y.  549.— Ap- 
plied IN  Powers  V.  New  York  C.  &  H.  R. 
R.  Co..  60  Hun  (N.  Y.)  19.— O-^  v.  St. 
Louis,  K.  &^  N.  W.  R.  Co.,  20  Fed.  Rep.  87. 
Melville  V.  Missouri  River,  Ft.  S.  &'  G.  R. 
Co.,  4  McCrary  {U.  S.)  194.  Pittsburg,  Ft. 
IV.  (S-  C.  R.  Co.  V.  Powers.  74  ///.  341. 
Memphis  &>  C.  R.  Co.  v.  Thomas,  51  Miss. 
637.    Huffman  v.  Chicago,  R.  I.  Gr*  P.  R.  Co., 


17  Am.  »5>»  Eng.  R.  Cas.  625,  78  Mo.  50. — 
Quoted  in  Zumwalt  v.  Chicago  «&  A.  R. 
Co.,  35  Mo.  App.  661. — Hanky  v.  Grand 
Trunk  R.  Co.,  62  yV.  //.  274.  Wall  v.  Dela- 
ware, L.  Sr»  //'.  R.  Co.,  54  Hun  454, 28  N.  Y. 
S.R.  132,  7  A'.  J'.  Supp.  709  ;  affirmed  in  125 
N.  Y.  727,  mem.,  26  A'.  E.  Rep.  757,  35  N.  Y. 
S.  R.  995,  mem.  Reiser  \.  I'ennsylvania  Co., 
152  I'u.  St.  38,  25  .Itl.  Rep.  175.  Galveston, 
H.  Sr-  S.  A.  R.  Co.  V.  Eater,  63  Te.v.  344. 
Jhillas  V.  Gulf,  C.  &>  S.  E.  R.  Co.,  21  Am.  &* 
Eng.  R.  Cas.  575,  61   Te.v.  196. 

A  company  is  not  liable  for  an  injury  to 
one  employe  through  the  negligence  of  an- 
other employe,  unless  the  latter  was  habit- 
ually careless  or  unskilful  or  incompetent, 
of  which  tiie  conii)any  had  notice.  Sum- 
mer hays  V.  A'ansas  Pac.  R.  Co.,  2  Colo.  484, 
20  //;;/.  Ry.Rep.  359. — Atpkoving  Moseley 
V.  Chamberlain,  18  Wis.  700;  Columbus  & 
I.e.  R.  Co.  V.  Arnold,  31  Ind.  182;  Pitts- 
burg, Ft.  W.  &  C.  K.  Co.  V.  Devinncy,  17 
Ohio  St.  212.  Not  following  Gillcn- 
water  v.  Maiiison  &  1.  R.  Co.,  5  Ind.  339; 
Little   Miami  R.   Co.  v.  Stevens,  20  Ohio 

415. 

Wliere  a  servant,  competent  at  the  time 
of  his  employment,  becomes  incompetent, 
or  indulges  in  a  habit  which  renders  him 
incompetent  during  its  indidgence,  notice 
of  such  incompetency  or  habit  must  be 
brought  home  to  the  master,  or  it  must  be 
so  notorious  as  to  charge  the  master  witli 
knowledge ;  but  when  the  incompetency 
existed  at  the  time  of  the  employment, 
proof  of  notice  to  the  master  is  unneces- 
sary. Lee  V.  Michigan  C.  R.  Co.,  48  Am.  <S-» 
Eng.  R.  Cas.  356,  87  Mich.  574,  49  A'.  W. 
Ri.p.  909. 

Where  the  company  has  notice  of  the 
fact  that  a  fellow-servant  is  an  habitual 
drunkard,  and  it  is  shown  that  the  accident 
was  directly  caused  by  such  drunkenness,  it 
is  responsible  to  a  fellow-servant  injured 
thereby.  So  held,  where  the  carpenter  em- 
ployed to  repair  cars  was  injured  by  the 
negligence  of  a  switchman.  Gilman  v. 
Eastern  R.  Corp.,  10  Allen  {Mass)  233. 

154.  What  deemed  siifliciciit  as 
notice,  generally.*— To  constitute  actual 
negligence  or  misfeasance  of  the  principal, 
actual  notice  to  him  of  the  defect  in  the 
materials  or  machinery  through  which  the 

*  Evidence  which  is  admissible  to  show  incom- 
petency of  fellow-servants,  see  note,  48  Am.  & 
Eng.  R.  Cas.  274.    See  also  33  Am.  &  Eng.  F: 
Cas.  324,  abstr. 
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injury  in  question  occurred,  or  of  tiie  un- 
skiitulnuss  or  unfitness  uf  the  servant 
ihrouyli  whose  negligence  or  unsivilfulness 
it  occurred,  must  be  sliown ;  and  such 
notice  must  be  averred  in  the  complaint. 
AiuUrson  v.  AVw  Jersey  Steamboat  Co.,  7 
/Mt.(JV.  I'.)6ii. 

In  an  action  for  injuries  to  a  brakeman, 
claimed  to  have  been  caused  by  tlic  neg- 
ligence of  the  engineer,  who,  it  is  al.'t  'cd, 
was  an  incompetent  and  unlit  person  fc  the 
service  because  of  intemperate  liabiis,  the 
fact  that  the  foreman  of  defendant's  ruuiid 
house,  whose  duty  it  was  to  look  after  the 
engines  and  men  and  make  reports  to  his 
superior,  had  heard  that  the  engineer  was 
drinking  too  much,  was  sntlicieiit  evidence 
from  which  the  jury  might  conclude  that 
defendant  knew  of  such  habits.  IVilliaiiis  v. 
Missouri  Pac.  A'.  Co.,  109  Mo.  475,  18  .S'.  IV. 
/u'/>.  1098. — Ddudi'ing  Pennsylvania  R.  Co. 
V.  Hooks.  57  Pa.  St.  339. 

133.  Notice  to  vicc-priiioipal.— A 
master  is  chargeable  with  liis  vice-princi- 
pal's knowledge  of  the  incompetence  and 
carelessness  of  a  servant  under  his  superin- 
tendence and  control.  McDcrmott  v.  Han- 
nibal iS-  St.  J.  R.  Co.,  28  Am.  Sf*  Eng.  R. 
Cas.  52S,  87  Mo.  285. 

To  charge  a  company  with  knowledge  of 
incompetency  of  one  of  its  section  foremen, 
it  is  sufficient  to  prove  that  the  road  mast<,., 
whose  duty  it  was  to  employ  and  discharge 
such  foremen,  had  such  knowledge.  Mc- 
Dcrmott V.  Hannibal  &*  St.  J.  R.  Co.,  2  Am. 
&'  En^.  R.  Cas.  85,  73  Afo.  516,  39  Am.  Rep. 
526. 

Notice  to  the  master  mechanic  is  notice 
to  the  company,  where  it  appears  that  the 
company  had  conferred  the  power  upon 
him  of  employing  and  discharging  the  ser- 
vant, knowledge  of  whose  incompetency  he 
had.  Kidwell  v.  Houston  &*  G.  N.  R.  Co., 
3  Woods  (6^.5.)  313. 

In  a  suit  by  a  brakeman  for  injuries  re- 
su  ting  from  the  negligence  of  the  con 
ductor,  the  point  was  made  that  the  con- 
ductor was  incompetent,  which  was  known 
to  the  company.  Held,  that  notice  of  the 
incompetency  to  the  superintendent  of  the 
department  that  employed  conductors,  was 
notice  to  the  company,  Frasier  v.  Penn- 
sylania  R.  Co.,  38  Pa.  St.  104.— FOLLOWED 
IN  Couch  V.  Watson  Coal  Co.,  46  Iowa  17. 

Notice  of  the   incompetency  of  a  tele- 
graph operator  given  to  the  chief  train  dis- 
patcher of  a  railroad  is  not  sufficient  to 
5  D.  R.  D.— 45- 


charge  the  company,  where  it  appears  that 
tlie  dispatcher  had  no  power  to  employ  or 
discharge  operators.  Reiser  v.  Pennsylvania 
Co.,  152  Pa.  St.  38,  25  .1/1.  Rep.  175. 

13U.  Iliihit  iiul  carul<'SNiic!ss,(lriiiik« 
eniiv.s.s,  etc.— The  servant  may  recover 
for  injuries  caused  by  the  negligence  of  a 
fellow-servant,  where  the  company  had  no- 
tice of  the  fact  that  the  fellow-servant  was 
habitually  careless,  and  the  injured  servant 
iiad  no  knowledge  of  this  fact.  Melville  v. 
Missouri  River,  I't.  S.  &^  G.  R.  Co.,  48  Eed. 
Rep.  820.  Jlul'gli  V.  New  Orleans  6-  C.  R. 
Co.,  6  La.  .Inn.  495. 

If  a  person  employed  by  a  railroad  cor- 
poration at  the  time  of  an  accident  alleged 
to  have  been  caused  by  his  negligence  was 
an  habitual  drunkard,  evidence  that  he  was 
generally  reputed  to  be  so  in  the  place  where 
he  lived  is  competent  for  the  jjurfjose  of 
showing  that  his  intemperate  habiis  ought 
to  have  been  known  to  the  officers  of  the 
corporation.  Gilman  v.  Eastern  R.  Co.,  13 
Allen  (Mass.)  433. 

Notice  of  the  habitual  negligence  of  a 
fellow-servant  to  another  fellow-ser\ant  is 
not  notice  to  the  co'npany.  Kidwell  v. 
Houston  &•  G.  N.  R.  Co.,  ^  IVoods  (H.  S.) 
3«3- 

b.  On  the  Part  of  the  Injured  Servant. 

157.  Geiicrnlly.  —  A  servant  is  not 
bound  to  investigate  at  his  peril  whether 
the  master  has  used  reasonable  care  in  the 
selection  of  his  fellow- servants  ;  but  he  may 
presume  that  the  master  has  discharged  his 
duty  in  this  respect,  and  may  act  upon  that 
presumption  until  he  has  mtice  to  the  con- 
trary,    ignited  States  Rolling  Stock   Co.   v. 

Wilder,  25  Am.  &>  Eng.  R.  Cas.  414.  1 16  ///. 
100,  5  N.  E.  Rep.  92. 

The  fact  that  a  servant,  injured  through 
the  negligence  of  his  fellow-servant,  had 
knowledge  for  a  reasonable  time  before  the 
injury,  of  such  fellow-servant's  incompe- 
tence, is  no  defense  to  an  action  against  the 
master  for  negligence  in  choosing  an  incom- 
petent fellow-servant.  The  question  whether 
the  injured  servant  was  guilty  of  negligence 
by  reason  of  having  such  knowledge  should 
be  submitted  to  the  jury.  Hoey  v.  Dublin 
6-  B.J.  R.  Co.,  5  Ir.  R.,  C.  L.  206. 

158.  Duty  to  report  incoinpetciicy 
to  the  company. — Where  a  servant  finds 
any  of  his  fellow-servants  incompetent,  so 
that  his  position  is  extrahazardous,  it  is  his 
duty  to  notify  his  employer;  and  if  the  latter 
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fails  to  discharge  the  incompetent  or  unfit 
servants,  unless  he  quits  such  employment, 
he  will  be  deemed  to  have  assumed  the 
extrahazardous  position.  .SV.  Lout's,  A.  &• 
T.  H.  K,  Co.  V.  (Jordan,  49  ///.  App.  229. 

One  employe  cannot  recover  from  the 
company  on  the  ground  that  his  co-em- 
ployus  were  incompetent  or  unlit,  wliere  it 
appears  that  the  plaintifT  had  full  knowl- 
edge of  such  facts  and  failed  to  make 
complaint.  Davis  v.  Mihuaukce  K.  Co.,  i 
iMich.  N.  r.  \Supp.\  xxvi. — Kkkkkkino  to 
Michigan  C.  \K.Qo.v.  Leahcy,  10  Mich.  199. 
—  Chicago  Sf  A.  K.  Co.  v.  Rush,  84  ///.  570. 
Davis  V.  Diiroit  &•  M.  A'.  Co.,  20  Mich.  105. 
— Appkovinc;  Mad  River  &  L.  E.  R.  Co.  v. 
Barber.  5  Ohio  St.  564. 

15J>.  I>uty  to  quit  service  ultor 
liotlet'  of  iiicoiiiiH'ti'iicj.— If  an  em- 
ploye discovers  that  the  service  has  become 
more  hazardous  than  usual,  or  than  he  had 
anticipated,  by  reason  of  the  retention  of  im- 
f;iitlifid  fellow-servants,  the  rule  is  that  he 
must  quit  the  service  or  assume  the  extra 
risk.  Missouri  I'uritacc  Co.  v.  A/'cm/,  107 
///.  44  ;  ajffirmiiig  9  ///.  App.  319. 

100.  Itoiiiainin^  in  service  after 
knowledge  of  iiiconipeteiiey.*— If  an 
employe  knows  that  another  employe  is  in- 
competent or  habitually  negligent, orthat  the 
materials  with  which  he  works  are  defective, 
and  he  continues  his  work  without  objec- 
tion, and  without  being  induced  by  his  em- 
ployer to  believe  that  a  change  will  be 
made,  he  will  be  deemed  to  have  assumed 
the  risk  of  such  incompetency,  negligence, 
or  defects,  and  cannot  recover  for  an  injury 
resulting  therefrom.  Kansas  Pac.  K.  Co.  v. 
Peavcy,  34  Kan.  472,  8  Pac.  Rep.  780.  Dil- 
lon V.  Union  Pac.  R.  Co.,  3  Dill.  {U.  S.)  319. 
United  States  Rolling  Stock  Co.  v.  Wilder, 
25  Am.  &•  Eng.  R.  Cas.  414,  116  ///.  100,  5 
N.  E.  Rep.  92.— Approving  Stafford  v. 
Chicago,  13.  8i  O.  R.  Co.,  1 14  III.  244.  DiS- 
TiNGUisniNG  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Clark,  108  111.  I  \  2.— Chicago,  B.  <&-  Q.  R. 
Co.  V.  Stafford,  16  ///.  App.  84.— QvoTING 
Missouri  Furnace  Co.  v.  Abend,  107  111.  44. 
— McDermott  v.  Hannibal  &^  St.  J.  R.  Co., 
28  Am.  Cf  Eng.  R.  Cas.  528,  87  Afo.  285. 
Warmington  v.  Atchison,  T.  <S>»  5'.  F.  R. 
Co.,  46  Mo.  App.  1 59.  Porter  v.  Western  N. 
C.  R.  Co.,  97  A^.  Car.  66,  2  Am.  St.  Rep.  272, 


*  Risks  assumed  by  employfes  continuing  in 
service  with  knowledge  of  incompetency  of  fel- 
low-servants, see  note,  48  A^i.  &  Eng.  R.  Cas. 
973. 


2  S.  E.  Rep.  580.  Frazicr  v.  Pennsylvania 
R.  Co.,  38  Pa.  St,  104.— UisAPPKovKi)  IN 
Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Ruby.  38 
Ind.  294. 

And  the  rule  is  the  same  where  the  neg- 
ligent  servant  is  a  vice-principal.  McDer- 
mott V.  Hannibal  &*  St.  J.  R.  Co.,  28  Aw, 
&*  Eng.  R.  Cas.  528,  87  Mo.  285. 

Where  a  servant  remains  in  the  employ- 
ment of  his  nuister  after  he  knows  that  a 
fellow-servant  is  incompetent,  he  does  not 
contract  by  implication  to  take  the  risk, 
but  if  prevented  from  recovering  on  this 
ground,  it  will  be  by  reason  of  contributory 
negligence.  Porter  v.  Western  K.  C.  R.  Co., 
97  ;V.  Car.  66,  2  Atn.  St.  Rep.  272,  2  S.  E. 
Rep.  580. 

The  question  of  contributory  negligence 
in  such  a  case  is  for  the  jury.  Northern 
Pac.  R.  Co.  v.  Mares,  123  U.  S.  710,  8  Sup. 
CI.  Rep.  321.  Williams  v.  Missouri  Pac. 
R.  Co.,  log  Mo.  475,  1 8  5.  W.  Rep.  1098. 

A  servant  who  has  been  promised  by  the 
master  that  an  incompetent  and  unsafe 
fellow  servant  shall  be  removed,  may  remain 
for  a  time  in  the  service  without  being  con- 
clusively chargeable,  as  a  matter  of  law, 
with  contributory  negligence,  even  though, 
without  such  promise,  he  would  have  been 
so  chargeable,  l.yberg  v.  Northern  Pac.  R. 
Co.,  39  Minn.  1 5,  38  N.  W.  Rep.  632.  Lyt- 
tle  V.  Chicago  &•  li'.  M.  R.  Co.,  84  Mich. 
289,47  A'.  W.  Rep.  571. 

A  company  is  not  liable  for  the  negli- 
gence of  a  fellow-servant  of  plaintiff  if  it 
furnished  adequate  means  and  rules  for  the 
protection  of  plaintiff  while  at  work,  nor 
would  it  be  liable,  although  the  means  fur- 
nished and  the  rules  established  were 
inadequate,  if  the  plaintiff  had  knowledge 
thereof,  or  by  the  exercise  of  ordinary  dili- 
gence might  have  had,  and  voluntarily  con- 
tinued in  its  service.  But  if  the  precautions 
taken  by  defendant  were  inadequate,  and 
plaintiff  did  not  know  what  precautions 
were  being  taken,  and  was  not  chargeable 
with  want  of  ordinary  care  m  failing  to  as- 
certain them,  then  defendant  would  be  lia- 
ble. International  &'  G.  N.  R.  Co.  v.  Hall, 
I  Tex.  Civ.  App.  321,  21  5.   W.  Rep.  1024. 

Plaintiff  was  in  the  employ  of  defendant 
company  as  a  carpenter,  and  after  a  safe 
ladder  had  been  provided  by  the  company, 
went  on  a  temporary  one  which  had  been 
constructed  of  defective  lumber  by  a  helper 
or  hand  under  him,  known  to  be  careless, 
and  was  injured  by  its  giving  way.    Held, 
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the  neg- 
McDir- 
,  28  A,fi. 


that  he  could  not  recnvci',  thoujjli  tlic  com- 
pany hiui  failed  to  dischar^jc  the  helper  as 
promisiul.  liolton  M.Ui-orgia  Pac.  A',  C<;.,  83 
Oil,  659,  10  S.  E.  Rep.  352. 

101.  Kll'uct  of  iKuorancu  of  iiic(tui< 
latency.*  —  A  railroad  company  whose 
aj^c'iu  knowinf^ly  cmjiloys  and  retains  an  in- 
cotn|)ctent  switchman  is  liable  for  inj'''.t» 
to  a  iLllow-switchman  sustained  through  the 
incompetency  of  the  switchman  so  employed 
and  retained,  when  it  appears  tliat  the  in- 
jured switchman  did  not  know,  and  liad  not 
the  means  of  knowing,  of  the  incompetency 
of  his  fellow-servant.     Chc^apeiikc,  O,  &^  S. 

IV.  A'.  Co.  V.  McMiiniwn,  (Ky.)  33  Am.  &* 
En^;.  A\  Cas.  308,  8  S.   If.  Rep.  18. 

in  an  action  by  a  servant  for  damages  oc- 
casioned by  the  incompetency  and  careless- 
ness of  a  vice-principal,  tlie  master  is  liable 
whether  he  knew  of  such  incompetency  and 
carelessness  or  not,  provided  they  were  un- 
known to  the  person  injured.     McDentiott 

V.  Uiinnibixl  &^  St.  J.  R.  Co.,  28  Am.  Sr* 
Enjr.  R.  Cas.  528,  87  Mo.  285. 

An  employe,  not  knowing  the  efficiency  of 
fellow-servants  nor  having  the  means  of 
knowing  it,  has  the  right  to  rely  upon  the 
implied  promise  of  the  company  that  it 
would  take  jinjper  care  that  the  other  ser- 
vants should  be  fit  and  competent  for  the 
performance  of  the  riuties  assigned  to  them. 
lioiuurv.  Whitcomb,  80  Tex.  178,  155.  IV. 
Rep.  S99. 

A  railroad  company  is  liable  for  an  injury 
resulting  from  their  negligence  in  employ- 
ing incomi)etent  persons  to  keep  the  track 
in  order,  where  it  is  not  shown  that  de- 
ceased knew  of  the  defective  condition  of 
the  track  and  of  the  track  walker's  incom- 
petency. Texas  &*  P.  R.  Co.  v.  Robertson, 
82  Tex.  657.  17  S.  IV.  Rep.  1041. 

102.  Servant  having  same  means 
of  kno\vle<lere  as  the  company.  —  A 
servant  cannot  recover  from  iiis  employer 
for  injuries  resulting  from  the  unskilfulness 
of  his  fellow-servants  if  he  has  the  same 
knowledge,  or  means  of  knowledge,  of  such 
unskilfulness  that  the  employer  has.  //as- 
kin  v.  Xe-M  York  C.  &•  H.  R.  R.  Co..  6s  Barb. 
(A''.  J'.)  129;  affirmed  in  56  A''.  Y.  608.  mem. 
— QuoTiNc;  Wright  v.  New  York  C.  R.  Co., 
25  N.  Y.  56;. — Sizer  v.  Syracuse,  B.  &•  JV. 
Y.  R.  Co.,  7  Lans.  {N.  Y.)  67. 


*  Knowledije  of  incompetency  by  employer 
and  isnorance  by  employfe,  see  53  Am.  &  Eng. 
R.  Cas.  534,  abslr. 


▼.  STATVTOBT  BEOULATI0N8. 

I .  Jn  the  United  States. 
a.  In  General. 

163.  Coustitiitlonallty.*  —  Code  of 
Iowa  of  1873.  ch.  5,  }l§  1288,  1307.  niakiny 
railroad  companies  and  their  lessees,  or 
persons  operating  the  same,  liable  to  em- 
ployes for  injuries  by  fellow-employes — 
iteld,  not  in  conflict  with  the  fourteenth 
.imcndment  to  the  U.  S.  constitution,  guar- 
anteeing equal  protection  of  the  law.  C/ii- 
cafiO  &■•  N.  IV.  R.  Co.  v.  Mcl.aiigJiiin,  119 
U.  S.  566,  7  Sup.  Ct.  Rep.  t366.  J'ierce  v. 
Central  Io%i)a  R.  Co.,  73  Iowa  140,  34  A'.  W. 
Rep.  783.  Ray  burn  v.  Central  lo^oa  R.  Co., 
74  Jo%ua  637.  35  N.  W.  Rep.  606,  38  A'.  W. 
Rep.  520  Following  Bucklew  7/.  Central 
Iowa  K.  Co.,  64  Iowa  603. — See  also  lier- 
rick  v.  Minneapolis  &•  St.  L.  R.  Co.,  1 1  Am. 
&>  Eng.  R.  Cas.  256,  31  Minn.  11.  McAtin- 
ich  V.  Mississippi  iS-  M.  R.  Co.,  20  Iowa  338. 
Deppe  V.  Chicago,  R.  I.  Sf  P.  R.  Co.,  36 
hnna  52. 

The  statute  of  Kansas  of  1874,  ch.  93,  §  i, 
p.  143,  Comp.  Laws  Kansas  18S1,  p.  784, 
which  provides  that  "every  railroad  com- 
pany organized  or  doing  business  in  this 
state  shall  be  liable  for  all  damages  don-.;  to 
any  employe  of  such  company  in  conse- 
quence of  any  negligence  of  its  agents,  or 
by  any  mismanagement  of  its  engineers  or 
otiicr  employes,  to  any  person  sustaining 
such  damage,"  does  not  de|)rivc  a  railroad 
company  of  its  property  without  due  proc- 
ess of  law,  and  does  not  deny  to  it  the 
equal  protection  of  the  laws,  and  is  not  in 
conflict  with  the  fourteenth  amendment 
to  the  constitution  of  the  United  States  in 
either  of  these  respects.  Missouri  Pac.  R. 
Co.  V.  Mackey,  33  Am.  &*  Eng.  R.  Cas.  390, 
127  d.  S.  205,  8  Sup.  Ct.  Rep.  1161  ;  affirm- 
ing 22  Am.  &»  Eng.  R.  Cas.  306,  33  Kan. 
29S,  6  Pac.  Rep.  291. — APPROVED  in  School- 
craft V.  Louisville  &  N.  R.  Co.,  92  Ky.  233. 
Followed  in  Minneapolis  &  St.  L.  R.  Co. 
V.  Herrick,  127  U.  S.  210.  Quoted  in 
Lavallee  7/.  St.  Paul,  M.  &  M.  R.  Co.,  38 
Am.  &  Eng.  R.  Cas.  115,  40  Minn.  249,  41 
N.  W.  Rep.  974. — Missouri  Pac.  R.  Co.  v. 
Mackey,  22  Am.  &*  Eng.  R.  Cas.  306,  33 
/Can.  298,  6  Pac.  Rep.  291. — Following 
Missouri  Pac.  R.  Co.  v.  Haley,  25  Kan.  35. 

*  Constitutionality  of  Alabama  act  requiring 
railroad  employes  to  be  examined  at  the  expense 
of  the  company,  see  38  Am.  &  Eng.  R.  Cas.  s, 
abstr. 
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Quoting  Monroe  v.  Lattin,  25  Kan.  354. — 
Distinguished  in  Beesonz/.  Busenbark,44 
Kan.  669. 

Neither  is  said  statute  unconstitutional 
as  class  legislation.  Atchison,  T.  (3-»  S.  F. 
R.  Co.  V.  Koc/thr,  31  Am.  &-  Eug.  R.  Cas. 
312,  37  KiiH.  463,  IS  Pac.  Rep.  567. 

Nor  does  it  make  an  unconstitutional 
discrimination  against  railroad  companies. 
Missouri  Pac.  R.  Co.  v.  Mackcy,  22  Am.  Sr* 
Eng.  R.  Cas.  306,  33  Kan.  298,  6  Pac.  Rep. 
291. — Following  Missouri  Pac.  R.  Co.  v. 
Haley,  25  Kan.  35.  Quoting  Monroe  v. 
Lattin,  25  Kan.  354. 

This  act  was  adopted  by  the  legislature 
of  Kansas  from  the  statute  of  Iowa,  and  the 
judicial  construction  given  to  the  statute 
in  that  state  follows  it  in  Kansas;  therefore, 
within  the  Iowa  decisions  it  embraces  only 
those  persons  engaged  in  the  hazardous 
business  of  railroading.  The  care  or  dili- 
gence the  statute  exacts  toward  the  em- 
ploye is  that  degree  of  diligence  which  men 
in  general  exercise  in  respect  to  their  own 
concerns,  and  contributory  negligence  of 
the  injured  employe  bars  a  recovery  under 
the  statute,  as  in  other  cases.  Missouri 
Pac.  R.  Co.  V.  Haley,  5  Am.  &*  Eng.  R.  Cas. 
594,  25  R'an.  35. — Followed  in  Missouri 
Pac.  R.  Co.  V.  Mackey,  22  Am.  &  Eng.  R. 
Cas.  306,  33  Kan.  298.  Reviewed  in  La- 
vallee  v.  St.  Paul,  M.  &  M.  R.  Co..  38  Am. 
&  Eng.  R.  Cas.  115,  40  Minn.  249,  41  N.  W. 
Rep.  974- 

An  objection  to  the  Georgia  statute  on 
the  same  ground  has  been  held  unavailing. 
Georgia  R.  Co.  v.  Ivey,  28  Am.  <3^  Eug.  R. 
Cas.  392,  73  Ga.  499. 

And  to  the  Wisconsin  statute.  Ditbertier 
V.  Chicago,  M.  <S-  St.  P.  R.  Co.,  47  Wis.  138, 
2  A'.  W.  Rep.  69. 

1 64.  Extraterritorial  eflfcct.*— The 
Alabama  law  regarding  fellow-service  will 
be  applied  in  a  Tennessee  court  in  an  action 
involving  negligence  based  on  an  Alabama 
statute,  notwithstanding  the  law  in  Tennes- 
see is  d ifferent.  Nashville,  C.  &•  St.  L.  R.  Co. 
v.  Foster,  1 1  Am.  &>  Eng.  R.  Cas.  180,  10  Lea 
(Tenn.)  351.  To  same  effect  see  Atchison, 
T.  &^  S.  F.  R.  Co.  v.  Moore,  11  Am.  &*  Eng. 
R.  Cas.  243,  29  Kan.  632.— QUOTED  IN 
Hannibal  &  St.  J.  R.  Co.  v.  Fox,  15  Am.  & 
Eng.  R.  Cas.  325,  31  Kan.  586;  Anderson  v. 


*  Injury  in  another  state  than  'hat  where  suit 
is  brought.  Conflict  of  laws,  see  53  Ah.  & 
Eng.  R.  Cas.  569,  abstr. 


Bennett,  38  Am.  &  Eng.  R.  Cas.  87,  16 
Oreg.  515  ;  Kansas  City,  Ft.  S.  «&  G.  R.  Co. 
V.  Kier,  38  Am.  &  Eng.  R.  Cas.  1 19,  41  Kan. 
661,  671,  21  Pac.  Rep.  770. — Alexander  v. 
Pennsylvania  Co.,  48  Ohio  St.  623,  30  A'. 
E.  Rep.  69.— Approving  Pittsburgh,  C.  & 
St.  L.  R.  Co.  V.  Ranney,  37  Ohio  St.  665. 
Following  Knowlton  v.  Erie  R.  Co.,  19 
Ohio  St.  260. 

An  action  will  not  lie  in  Wisconsin  (prior 
to  St.  1875,  ch.  173)  by  a  servant  against 
his  master  for  injuries  received  through  the 
negligence  of  a  fellow-servant;  and  where 
the  injury  is  received  in  Iowa,  where  by 
statute  a  right  of  action  is  granted  in  such 
case,  and  suit  is  brought  in  Wisconsin,  the 
right  of  recovery  is  governed  by  tie  lex  fori, 
and  not  according  to  the  Iowa  statute. 
Anderson  v.  Afihuaukce  &•  St.  P.  R.  Co., 
37  Wis.  321.— Following  Chamberlain  v. 
Milwaukee  &  M.  R.  Co.,  7  Wis.  425  ;  Moseley 
V.  Chamberlain,  18  Wis.  700;  Cooper  v. 
Milwaukee  &  P.  du  C.  R.  Co.,  23  Wis.  668.— 
Disapproved  in  Herrick  v.  Minneapolis  & 
St.  L.  R.  Co.,  11  Am.  &  Eng.  R.  Cas.  256,  31 
Minn.  11,  47  Am.  Rep.  771 ;  Knight  v.  West 
Jersey  R.  Co.,  26  Am.  &  Eng.  R.  Cas.  485, 
108  Pa.  St.  250.  D1STINGUI.SHEU  IN  liurns 
?/.  Grand  Rapids  &  I.  R.  Co.,  113  Ind.  169. 
Followed  in  Toner  7>.  Chicago,  M.  &  St. 
P.  R.  Co.,  28  Am.  &  Eng.  R.  Cas.  449,  31 
Am.  &  Eng.  R.  Cas.  320,  69  Wis.  18S,  33  N. 
W.  Rep.  433;  Bettys  7/.  Milwaukee  &  St.  P. 
R.  Co.  37  Wis;  323.  Not  fcjllowed  in 
Missouri  Pac.  R.  Co.  v.  Lewis,  24  Neb.  848. 

Plaintiff,  a  track  repairer,  was  injured 
through  the  negligence  of  his  superintend- 
ent, in  Iowa,  and  sued  in  a  federal  court 
sitting  in  Minnesota.  According  to  the 
Wisconsin  decisions  plaintiff  and  his  super- 
intendent were  fellow-servants,  and  a  recov- 
ery could  not  be  had;  but  according  to 
well-established  federal  decisions  they  were 
not  fellow-servants.  Held,  that  the  court 
would  not  follow  the  state  dQcisions,  as  the 
question  did  not  involve  the  construction 
of  a  state  statute.  Northern  Pac.  R.  Co.  v. 
Peterson,  51  Ft.i.  Rep.  182,  4  U.  S.  App.  574, 
2  CCA.  \-Si. 

165.  Contracts  in  contravention 
of  statutes.*— A  railroad  company  can- 
not contract  in  advance  with  its  employes 
for  the  waiver  and  release  of  the  statutory 
liability  imposed  upon  every  railroad  com- 
pany organized  or  doing  business  in  Kan- 

•  See  also  Release.  22-27. 
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sas  by  chapter  93,  Laws  1874;  and  a  con- 
tract in  contravention  of  this  statute  is  void 
and  no  defense  to  an  action  brought  by  an 
employe  for  damages  done  to  him  in  conse- 
quence of  the  negligence  or  mismanagement 
of  a  co-employe.  Kansas  Pac.  K.  Co.  v. 
Peavey,  1 1  Am.  <&>•  Eng.  R.  Cas.  260,  29  Kan. 
169.  44  Am.  Rep.  630.— Distinguishing 
Indianapolis,  P.  &  C.  R.Cc.z/.  Petty.  25  Ind. 
413. — Approved  in  Runt  z/.  Herring,  21  N. 
Y.  Supp.  244.  Followed  in  Kansas  Pac. 
R.  Co.  V.  Peavey,  34  Kan.  472. 

b.  Interpretation  and  EtTect  of  Particular 
Statutes.* 

166.  Alabama. —  The  act  approved 
February  15,  1885  (Sess.  Acts  1884-85,  p. 
115),  changed  the  rule  as  to  the  liability  of 
the  company  to  its  servant  injured  by  the 
negligence  of  a  fellow-servant.  Louisville 
&^  N.  R.  Co.  V.  Allen,  28  Am.  &•  Eng.  R. 
Cas.  514,  78/i/<i.  494. 

Under  the  Employers'  Liability  Act  the 
master  is  liable  for  injuries  to  a  servant 
which  result  from  the  negligence  of  another 
servant  who  has  superintendence  intrusted 
to  him,  or  who  has  in  his  charge  or  control 
signal  points,  cars,  etc.,  although  such  per- 
son, when  negligent,  is  voluntarily  assisting 
in  manual  labor.  Kansas  City,  M.  6->  B.  R. 
Co.  V.  Burton,  53  Am.  &*  Eng.  R.  Cas.  115, 
97  Ala.  240,  12  So.  Rep.  88. 

The  superintendence  contemplated  by'§ 
2590,  subd.  2,  of  the  code  is  not  necessarily 
that  of  superintendence  over  the  injured 
person;  but  if  the  negligence  of  such  super- 
intendent results  in  injury  to  any  other 
servant  of  the  common  master,  the  latter  is 
liable  by  the  terms  of  tlie  statute.  Kansas 
City,  M.  &*  B.  R.  Co.  v.  Burton,  53  Am.  <S>« 
Eng.  R.  Cas.  115,  97  Ala.  240,  12  So.  Rep. 
88.' 

One  charged  with  the  control  of  cars  for 
placing  them  in  proper  position  on  a  side 
track,  who  negligently  leaves  a  car  at  rest 
in  dangerous  proximity  to  the  main  track, 
from  which  injury  results,  is  guilty  of  ac- 
tionable negligence.  Kansas  City,  M.  &*  B. 
R.  Co.  V.  Burton,  53  Am.  &»  Eng.  R.  Cas. 
115,  97  Ala.  240,  12  So.  Rep.  88. 

The  liability  of  the  employer  under  sec- 
tion 2590  of  the  code  does  not  spring  from 

*  Construction  of  various  state  statutes, 
changing  common  law  rule  making  master 
liable  for  Injuries  between  fellow-servants,  see 
notes,  II  Am.  &  Enc.  R.  Cas.  272;  31  LI.  317; 
44  I'i.  635 ;  36  Am.  Dec.  289. 


the  contract  of  employment,  the  only  office 
of  which  is  to  establish  the  relation  of 
master  and  servant ;  and  it  is  alone  upon 
the  incidents  of  that  relation  that  the  stat- 
ute operates.  Hence  a  servant  injured  in 
another  state  by  the  negligence  of  a  fellow- 
servant,  under  such  circumstances  as  would 
create  no  right  of  action  against  the  master 
in  that  state,  cannot  recover  against  the 
latter  in  Alabama,  although  the  contract 
was  entered  into  and  the  services  partly 
performed  there.  Alabama  G.  S.  R.  Co.  v. 
Carroll,  97  Ala.  1 26,  11  So.  Rep.  803. 

When  the  action  is  not  founded  on  the 
statute  (code,  §§  2590-92),  but  seeks  to  hold 
the  master  liable  in  damages  for  injuries 
resulting  from  his  alleged  negligence  (i)  in 
not  providing  safe  machinery  and  appli- 
ances, (2)  in  not  employing  careful  and 
competent  workmen,  and  (3)  in  not  in- 
forming plaintiiT's  intestate,  who  was  in- 
jured, of  a  latent  peril  in  the  service 
which  he  was  directed  to  perform,  a  recov- 
ery cannot  be  had  for  injuries  resulting 
from  the  negligence  of  another  servant 
engaged  in  the  same  work,  in  direct  viola- 
tion of  the  orders  of  the  superintendent. 
Holland  v.  Tennessee  C,  I.  &•  R.  Co.,  91  Ala. 
444,  8  So.  Rep.  524. 

167. illustrations.— If  the  plain- 
tiff, a  switchman,  gave  proper  signals  to  the 
fireman,  whose  duty  it  was  to  receive  and 
transmit  them  to  the  engineer,  but  who 
failed  to  transmit  them  properly,  and  injury 
resulted  to  plaintiff,  the  railroad  company 
is,  under  statutory  provisions  (code,  §  2590), 
liable  for  such  negligence.  Richmond  &* 
D.  R.  Co.  \,  Jones,  92  Ala.  218,  9  So.  Rep. 
276. 

A  lever  car,  or  car  propelled  by  hand, 
such  as  is  in  general  use  on  railroads  by  the 
workmen  engaged  in  repairing  and  keeping 
up  the  track,  is  within  the  spirit  and  terms 
of  the  statute  which  gives  an  action  against 
the  employer  for  injuries  suffered  by  an 
employe  by  reason  of  the  negligence  of  any 
person  in  the  service  who  has  charge  of 
"  any  signal  points,  locomotive,  engine, 
switch,  car,  or  train  upon  a  railway."  Kan- 
sas City,  M.  6-  B.  R.  Co.  v.  Crocker,  95  Ala. 
412,  II  So.  Rep.  262. 

If  a  person  in  his  superintendence  of  the 
tracks  and  cars  in  the  yards  of  a  railroad 
either  directs  or  allows  a  car  to  be  placed 
too  near  another  track,  or,  it  being  there 
without  his  fault,  suffer*  it  to  remain,  this  is 
negligence  while  in  the  exercise  of  "super- 
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intendence  "  within  the  meaning  of  the  Em- 
ployers' Liability  Act.  Kansas  City,  M.  &* 
B.  R.  Co.  V.  Burton,  53  Am.  &^  Eng.  R.  Cas. 
115,  97  Ala.  240,  12  So.  Rep.  88. 

An  averment  that  such  yard  master  was 
intrusted  with  superintendence  "  in  the 
placing  and  position  of  cars,"  is  sufficient 
to  bring  the  action  within  the  Employers' 
Liability  Act.  To  bring  the  case  within 
this  act  it  is  not  necessary  that  the  super- 
intendence should  be  a  superintendence 
over  the  person  who  complains  of  the  neg- 
ligence of  the  person  intrusted  with  it. 
Kansas  City,  M.  Sf  B.  R.  Co.  v.  Burton,  53 
Am.  &•  Eng.  R.  Cas.  115,  97  Ala.  240,  12  So. 
Rep.  88.— Distinguishing  Georgia  Pac.  R. 
Co.  V.  Davis,  92  Ala.  300. 

168.  California.— The  law  respecting 
the  negligence  of  a  fellow-servant,  where 
there  is  no  want  of  ordinary  care  upon  the 
part  of  the  employer,  as  set  forth  in  section 
1970  of  the  civil  code,  recognizes  no  dis- 
tinction growing  out  of  the  grades  of  em- 
ployment of  the  respective  employes,  nor 
does  it  give  effect  to  the  circumstance  that 
the  fellow-servant  through  whose  negli- 
gence the  injury  was  received,  was  the  supe- 
rior of  the  plaintiff  in  the  general  service  in 
which  they  were  both  employed.  Daves  v. 
Southern  Pac.  Co.,  98  Cal.  19,  32  Pac.  Rep. 
708. 

A  conductor  and  the  brakeman  are  "  em- 
ployed by  the  same  employer  in  the  same 
general  business,"  within  the  meaning  of 
I  197'  ,  Civil  Code  1873,  providing  that  "an 
employer  is  not  bound  to  indemnify  his  em- 
ploye for  losses  suffered  in  consequence  of 
tlie  ordinary  risks  of  business  in  wliich  he 
is  employed,  nor  in  consequence  of  the  neg- 
ligence of  another  person  employed  by  the 
same  employer  in  the  same  general  busi- 
ness, unless  he  has  neglected  to  use  ordinary 
care  in  the  selection  of  the  culpable  em- 
ploye." Congrave  v.  Southern  Pac.  R.  Co., 
48  Am.  Sf  Eng.  R.  Cas.  337,  88  Cal.  360,  26 
Pac.  Rep.  175.— Distinguishing  Chicago, 
M.  &St.  P.  R.  Co.  w.  Ross,  112  U.  S.  377. 
Reviewing  McLean  v.  Blue  Point  Gravel 
Min.  Co.,  51  Cal,  255. — Reviewed  in  Daves 
V.  Southern  Pac.  Co.,  98  Cal.  19. 

109.  Colorado.— The  purpose  of  Gen. 
Laws,  p.  342,  is  to  provide  for  the  survival 
of  a  cause  of  action  after  death  of  a  person 
killed  by  wrongful  act;  and  the  statute  does 
not  abrogate  the  common  law  rule  that  an 
employer  is  not  liable  for  injuries  to  one 
employe,  caused  by  the  negligence  of  a  co- 


employe,  notwithstanding  that  the  statute 
provides  for  a  right  of  action  whenever 
"any  person  shall  die  from  an  injury"  re- 
sulting from  negligence,  unskilfulness,  etc., 
of  another  employe,  agent,  or  servant. 
Atchison,  T.  6^  S.  F.  R.  Co.  v.  Farro~v, 
II  Am.  &>  Eng.  R.  Cas.  239,  6  Colo.  498. — 
Followed  in  Atchison,  T.  &  S.  F.  K.  Co. 
V.  Headland,  18  Colo.  477. 

Engineers  employed  on  different  trains 
are  fellow-servants  under  the  Colorado 
laws,  and  the  company  is  not  liable  for  an 
injury  to  one  caused  by  the  negligence  of 
the  other.  Van  Avery  v.  Union  Pac.  R.  Co., 
35  Fed.  Rep.  40.— Following  Randall  v. 
Baltimore  &  O.  R.  Co.,  109  U.  S.  478,  3 
Sup.  Ct.  Rep.  322.  Reviewing  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Ross,  112  U.  S.  377,  5 
Sup.  Ct.  Rep.  184;  Northern  Pac.  R.  Co. 
V.  Herbert,  116  U.  S.  642,6  Sup.  Ct.  Rep. 
590.— Applied  in  Ell  v.  Northern  Pac.  R. 
Co.,  I  N.  Dak.  336. 

170.  Flori«la.— The  act  of  June  7. 
1887,  changing  the  common  law  rule  of  the 
liability  of  railroad  companies  for  an  injury 
resulting  to  one  employe  through  the  neg- 
ligence nf  another,  is  adopted  from  the 
statutes  of  Georgia,  and  according  to  the 
well-settled  rule,  any  known  and  settled 
construction  placed  upon  the  statute  by  the 
courts  of  that  state,  is  adopted  also,  so  far 
as  it  is  not  in  conflict  with  the  spirit  and 
policy  of  the  general  legislation  of  Florida 
on  the  same  subject.  Duval  v.  Hunt,  34 
Fla.  85,  IS  So.  Rep.  876. 

Section  2  of  the  above  statute  provides 
that  if  one  employe  is  injured  by  another 
employe,  "  and  without  fault  or  negligence 
on  the  part  of  the  person  injured,  his  em- 
ployment by  the  company  shall  be  no  bar  to 
the  recovery."  Held,  that  an  injured  em- 
ploye cannot  recover  unless  he  is  entirely 
free  from  fault  himself.  Duval  v.  Hunt,  34 
Fla.  85,  IS  So.  /V/.  876. 

Under  this  ptivision  of  the  statute  an 
employe  cannot  recover  damages  from  the 
company  for  injuries  sustained  by  him  on 
account  of  the  negligence  or  carelessness  of 
another  employe,  unless  wholly  without 
fault  himself,  even  though  in  performing 
the  act  that  results  in  the  injury  he  was 
acting  under  the  orders  of  a  superior. 
Dmialv.  Hunt,  l\Fla.  85,  15  So.  Rep.  876. 

Where  an  employe  uses  defective  and 
dangerous  tools  and  appliances,  with  knowl- 
edge of  their  defectiveness  and  dangerous- 
ness,  and  is  injured  thereby,  he  cannot  be 
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said  to  be  without  fault,  and  cannot  recover 
of  the  company,  under  this  statute,  even 
though  his  use  of  them  was  by  the  direct 
command  i^  ?.  superior  officer,  who  was 
also  an  employe  of  the  same  company. 
Duval  \.  Hunt,  34  Fla.  85,  15  So.  Rep.  876. 

171.  Georgia.— An  employe  of  a  rail- 
road is,  by  the  code,  §  3036,  only  entitled  to 
recover  for  an  injury  caused  by  the  neg- 
ligence of  a  co-employe  when  the  injured 
party  is  without  fault.  East  Teiiii.,  V.  &* 
G.  R.  Co.  v.  Dugi^^au,  51  Ga.  212,  6  Am.  Ry. 
Rip.  195.  Thotiipson  v.  Central R.  (S^•  B.  Co., 
54  Ga.  509.  McDaile  v.  Georgia  R.  Co.,  60 
Ga.  1 19.  Baker  v.  Western  Sf  A.  R.  Co.,  68 
Ga.  699. 

The  servant,  to  recover  damages  from 
the  company,  must  show  that  he  was  in  the 
exercise  of  ordinary  care  and  diligence  and 
without  fault  or  negligence;  that  he  did 
nothing  to  contribute  to  his  injury,  and  neg- 
lected to  do  nothing  to  prevent  the  con- 
sequence of  the  negligence  of  the  other  ser- 
vants. Central  R.  &•  B.  Co.  v.  Lanier,  83 
Ga.  587,  10  S.  E.  Rep.  279. 

Any  presumption  of  negligence  would 
apply  as  well  to  him  as  to  others  participat- 
ing in  the  common  act;  and  to  be  benefited 
by  a  presumption  against  them,  he  must  re- 
but it  as  to  himself.  Gassaway  v.  Georgia 
Southern  R.  Co.,  69  Ga.  347. 

The  question  of  negligence  belongs  pe- 
culiarly to  the  jury,  and  except  in  a  clear 
case,  where  there  is  no  conflicting  evidence 
as  to  whether  the  employe  was  in  fault  or 
was  negligent,  the  court  should  not  with- 
hold the  case  from  the  jury  by  awarding  a 
nonsuit.  Where  the  evidence  upon  this 
point  is  doubtful,  it  should  have  been  sub- 
mitted to  the  jury,  and  to  grant  a  nonsuit 
was  error.  Redding  v.  luist  Tenn.,  V.  Sr'  G. 
R.  Co.,  74  Ga.  385.  —  Distinguished  in 
Smith  V.  Central  R.  &  B.  Co.,  41  Am.  & 
Eng.  R.  Cas.  490,  8r  Ga.  Soi,  10  S.  E.  Rep. 
II  I. 

Under  the  provisions  of  the  code,  §§  3033, 
3036,  a  company  is  liable  to  one  servant  for 
injuries  received  through  the  negligence  or 
misconduct  of  a  fellow-servant,  if  the  in- 
jured servant  is  free  from  fault,  whether  the 
services  in  which  they  were  engaged  at  the 
time  were  connected  with  the  running  of 
trains  or  not.  Georgia  R.  Co.  v.  Ivey,  28 
Am.  &•  Eng.  R.  Cas.  392,  73  Ga.  499)— Ex- 
plaining Henderson  v.  Walker,  55  Ga.481. 
Following  Thompson  v.  Central  R.  &  B. 
Co.,  54  Ga.  509.— Adhered  to  in  Georgia 


R.  &  B.  Ccz-.  Brown,  86  Ga.  yiQ.— Thomp- 
son V.  Central  R.  6^  B.  Co.,  54  Ga.  509. — 
Adhered  to  in  Georgia  R.  <i  B.  Co.  v. 
Brown,  86  Ga.  320.  Distinguished  in 
Central  R.  Co.  v.  Gleason,  69  Ga.  200. 
Followed  in  Georgia  R.  Co.  v.  Ivey,  28 
Am.  &  Eng.  R.  Cas.  392,  73  Ga.  499 ;  Georgia 
R.  &  B.  Co.  V.  Miller,  90  Ga.  571.  Re- 
viewed IN  Lavallee  v.  St.  Paul,  iM.  &  M. 
R.  Co.,  38  Am.  cSc  Eng.  R.  Cas.  115,  40 
Minn.  249,  41  N.  W.  Rip.  974. 

That  a  rule  of  liability  not  applied  to 
other  classes  of  employers  is  thus  imposed 
upon  railroad  companies  docs  not  render 
those  statutes  obno.xious  to  the  fourteenth 
amendment  of  the  United  States,  as  deny- 
ing to  such  companies  the  equal  protection 
of  the  laws.  Georgia  R.  &^  B.  Co.  v.  Miller, 
90  Ga.  571,  16  5.  E.  Rep.  939. — Following 
Thompson  7'.  Central  R.  &  B.  Co.,  54  Ga.  509; 
Georgia  R.  Co.  v.  Ivey,  73  Ga.  499;  Georgia 
R.  &  B.  Co.  V.  Brown,  86  Ga.  320. — Applied 
IN  Savannah  &  W.  R.  Co.  v.  Phillips,  90  Ga. 
829. 

If  the  plainiifl  was  an  employe  of  the 
ro?.d,  and  was  injured  by  co-employes  en- 
gaged in  business  other  than  the  running  of 
trains,  it  does  not  matter  that  he  was  not 
connected  with  them  in  regard  to  the  pit 
where  the  injury  occurred.  Central  R.  Co. 
v.  Henderson,  69  Ga.  715. 

Though  one  may  be  a  train  hand  in  the 
employment  of  a  railroad,  if  he  is  injured 
without  fault  on  his  part  by  the  negligence 
and  carelessness  of  otiiei  agents  of  the  com- 
pany, he  may  recover.  Central  R.  Co.  v.  De 
Bray,']\  (7<?.  406.— FOLLOWING  Central  R. 
Co.  V.  Mitchell,  63  Ga.  181. 

By  act  of  1863  (acts,  p.  1S2)  the  Western 
&  Atlantic  R.  Co.  is  subject  to  the  same 
liability  for  injuries  by  fellow-servants  as 
other  railroads,  and  such  liability  extends 
back  before  the  passage  of  the  act,  so  as  to 
embrace  actions  brought  theretofore.  Can- 
non V.  Rowland,  34  Ga.  422. 

A  workman  employed  to  work  as  an  ordi- 
nary laborer  on  the  track,  who  is  injured 
while  being  carried  on  a  train,  comes  within 
the  provisions  of  sections  2083  and  3034  of 
the  code,  so  far  as  his  right  to  recover  dam- 
ages for  the  hijury  is  affected  by  the  ques- 
tion of  negligence  on  his  part.  Atlanta  &* 
R.  A.  L.  R.  Co.  V.  Avers,  53  Ga.  12. 

A  person  employed  by  the  receivers  of  a 
railroad  is  not  employed  by  the  railroad, 
within  the  contemplation  of  the  code,  ^§ 
2083,  3033,  3036,  rendering  railroads  liable 
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for  injuries  to  an  employe  sustained  through 
the  negligence  of  another  employe.  /An- 
dcrson  v.  IValkcr,  55  Ga.  481. — Explained 
IN  Georgia  R.  Co.  v.  Ivey,  28  Am.  &  Eng. 
R.  Cas.  392,  y^  Ga.  499.  Followed  in 
Thurman  n.  Cherokee  K.  Co.,  56  Ga.  376. 

Under  the  code,  ^^  2083,  2202,  3033,  and 
3036,  an  employe  who  is  free  from  fault  can 
recover  for  the  negligence- of  any  other  em- 
ploye, whether  the  two  are  engaged  in  the 
same  business  or  not.  Georgia  A'.  &•  B.Co, 
V.  Gohiwire,  56  Ga.  196. 

Although  the  contract  of  plaintiff  to  take 
all  risks  was,  in  its  letter,  contincd  to  the 
roadbed  of  the  Western  &  Atlantic  R.  Co., 
yet  when  he  voluntarily  accompanied  a 
train  run  by  the  company  which  employed 
hini,  on  the  track  of  another  company,  the 
spirit  of  his  contract  to  assume  all  risks  ac- 
companied him  there,  and  he  cannot  re- 
cover for  an  injury  by  the  company  or  his 
co-employes.  Galloway  v.  Western  &^  A. 
K.  Co.,  57  Ga.  512. 

Section  3033  of  the  code  makes  railroad 
companies  liable  for  damages  done  by,  not 
to,  any  person  in  their  employment.  IVesi- 
ern  &*  A.  A*.  Co.  v.  Vandhicr,  85  Ga.  470, 11 
S.  E.  Rep.  781. 

'''hese  statutes  are  not  special  laws,  and 
are  not  obnoxious  to  the  provision  in  the 
constitution  that  "  laws  of  a  general  nature 
shall  have  uniform  operation  throughout 
the  state,  and  no  special  law  shall  be  en- 
acted in  any  case  for  which  provision  has 
been  made  by  an  existing  general  law." 
Nor  is  this  a  special  law  affecting  private 
riijhts,  which  is  unconstitutional  as  varying 
the  general  law  without  the  "  free  consent 
in  writing  of  all  persons  to  be  affected 
thereby."  Georgia  R.  Co.  v.  Ivey,  28  Am. 
&>  Eng.  R.  Cas.  392,  73  Ga.  499.  —  Fol- 
lowed IN  Georgia  R.  &  B.  Co.  v.  Miller, 
90  Ga.  571. 

Plaintiff  was  running  as  an  extra  brake- 
man  on  a  train,  and  was  told  by  his  conduc- 
tor to  get  ofT  at  night,  while  the  train  was 
running  some  four  miles  an  hour,  and  in 
doing  so  was  injured  by  alighting  on  some 
timbers  that  train  hands  had  left  near  the 
track.  HeM,  that  the  company  was  liable 
for  the  injury;  and  it  was  no  defense  that 
the  conductor,  under  the  rules  of  the  com- 
pany, was  not  authorized  to  order  hinj 
to  get  off  the  moving  train.  The  test  is 
whether  he  did  order  ii"m  to  do  so,  and  he 
was  injured  in  attempting  to  obey.  Centra/ 
H.  Co.  V.  Lfe  Bray,  71  Ga.  406.— Applied  in 


Mason  v.  Richmond  &  D.  R.  Co.,  in  N. 
Car.  482. 

172.  Iowa  — Act  of  1853,  section 

14.— A  principal  is  not  liable  for  damages 
sustained  by  an  employe  from  the  negligence 
of  a  co-employe  in  the  same  general  service, 
and  the  act  entitled  "  An  act  to  grant  to 
railroad  companies  the  right  of  way,"  does 
not  change  the  general  rule  of  law  upon 
this  subject.  Sullivan  v.  Mississippi  6f  M. 
R.  Co.,  II  Io7i<a  421.— Following  Farwell 
V.  Boston  &  W.  R.  Corp.,  4  Mete.  (Mass.) 
49.  Not  following  Little  Miami  R.Co.t/. 
Stevens,  20  Ohio  415. — Distinguished  in 
McAunich  v.  Mississippi  &  M.  R.  Co.,  20 
Iowa  338.  Followed  in  Peterson  v. 
Whitebreast  C.  &  M.  Co.,  50  Iowa  673. 
Quoted  in  Houser  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  8  Am.  &  Eng.  R.  Cas.  500,  60  Iowa 
230,  46  Am-.  Rep.  65;  Philo  v.  Illinois  C.  R. 
Co.,  33  Iowa  47. 

173.  Iowa-Laws  1802,  cli.  169, 
section  7. — While  this  provision  gives  to 
an  employe  the  right  to  recover  of  a  com- 
pany for  injury  caused  by  the  negligence  of 
a  co-employe,  the  liability  of  the  company  is 
nevertheless  measured  by  a  different  stan- 
dard and  rule  as  to  negligence  from  what  it 
is  in  the  case  of  injuries  to  passengers. 
Hunt  v.  Chicago  iS^*  N.  IV.  R.  Co.,  26  lo^ca 

363- 

The  act  of  1862  provides  that  "every  rail- 
road company  shall  be  liable  for  all  damages 
sustained  by  any  person,  including  employes 
of  the  company,  in  consequence  of  any  neg- 
lect of  its  agents  or  by  any  mismanagement 
of  its  engineer  or  other  employes  of  the 
company."  Helil,  while  the  statute  should 
be  limited  to  employes  engaged  in  the  iiaz- 
ardous  business  of  operating  the  road,  that 
it  would,  nevertheless,  include  an  employe 
engaged  in  connection  with  the  dirt  train, 
and  who  was  injured  while  loading  a  car,  by 
the  falling  of  an  impending  bank.  Dcppe 
V.  Chicago,  R.  I.  ^^  P.  R.  Co.,  36  Iimui  52. 
— Distinguished  in  Malone  v.  Burling- 
ton, C.  R.  &  N.  R.  Co..  II  Am.  &  Eng.  H. 
Cas.  165,  61  Iowa  326,  47  Am.  Rep.  813; 
Malone  v,  Burlington,  C.  R.  &  N.  R.  Co., 
17  Am.  &  Eng.  R.  Cas.  644,  65  Iowa  417,  54 
Am.  Rep.  1 1  ;  Foley  v.  Chicago,  R.  I.  cS:  P.  R. 
Co.,  64  Iowa  644  ;  Smith  v.  Burlington,  C. 
R.  &  N.  R.  Co.,  6  Am.  &  Etig.  R.  Cas.  149, 
59  Iowa  73.  Followed  in  Handelun  v. 
Burlington,  C.  R.  tS:  N.  R.  Co.,  72  Iowa  709, 
32  N.  W.  Rep.4.  Not  followed  in  Union 
Pac.  R.  Co.  V.  Harris,  21    Am.  &  Eng.  R. 
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C  as.  384, 33  Kan.  416.  Quoted  in  Lavallee 
V.  St.  Paul,  M.  &  M.  R.  Co.,  38  Am.  &  Eng. 
K.  Cas.  115,  40  Minn.  249,  41  N.  W.  Rep. 

974- 

A   person   employed  as  a  section  hand, 

whose  duty  it  is  with  others  to  keep  a  cer- 
tain distance  of  the  railroad  in  repair,  and 
to  go  with  them  on  the  track  in  a  hand-car 
for  that  purpose,  is  within  the  statute. 
Framhen  v.  CIu  :go,  R.  I.  6-  P.  R.  Co.,  36 
Imua  372. — Followed  in  Raybum  v.  Cen- 
tral Iowa  R.  Co.,  74  Iowa  637,  38  N.  W. 
Rep.  520. 

17-4.  Iowa  Code,  section  1307— 
Applies  to  what  servants.*— Section 
1307,  rendering  railway  companies  liable  to 
their  employes  for  injuries  resulting  from 
the  negligence  of  their  co-employes,  applies 
only  to  accidents  growing  out  of  the  use 
and  operation  of  their  roads.  Whether 
or  not  the  character  of  plaintiffs  employ- 
ment brings  him  within  the  provisions  of 
that  section  is  a  question  of  fact  for  the  jury. 
Schroeder  v.  Chicago,  R.  I,  &*  P.  R.  Co.,  41 
Iowa  344. — Followed  in  Lane  v.  Burling- 
ton &  S.  W.  R.  Co.,  52  Iowa  18;  Smith  v. 
Burlington,  C.R.&  N.  R. Co.,  6  Am.  &  Eng. 
R.  Cas.  149,  59  Iowa  73. 

All  railroad  employes  who  are  engaged  in 
the  business  of  operating  railroads,  or  who 
by  the  nature  of  their  employment  are  ex- 
posed to  the  hazards  incident  to  moving 
trains,  though  they  are  not  engaged  in 
operating  them,  are  within  the  provisions  of 
section  1307,  making  railroads  liable  for  in- 
juries to  employes  caused  by  the  negligence 
or  mismanagement  of  co-employes.  Smith 
V.  Humeston  &*  S.  R.  Co.,  41  Am.  &*  F.tig.  R. 
Cas.  278,  78  /07i'a  583,  43  N.  IV.  Rep.  545. 

Plaintiff  was  not  precluded  from  bringing 
his  action  against  the  company  under  section 
1307,  on  the  ground  that  the  negligence 
complained  of  was  in  no  manner  connected 
with  the  use  and  operation  of  the  railroad. 
Raybum  v.  Central  Io7va  R.  Co.,  74  Iowa 
(>Z7.  35  ^-  W^-  J^ep.  606,  38  A^.  W.  Rep.  520, 
—Following  Schroeder  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  47  Iowa  375  ;  McKnight  v.  Iowa 
&  M.  R.  Conslr.  Co.,  43  Iowa  406;  Frandsen 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  36  Iowa  372; 


*  Construction  of  section  1307  Iowa  Code,  im- 
posing on  railroad  companies  liability  for  injuries 
to  their  employt-s,  see  notes,  38  Am.  &  Eng.  R. 
Cas.  146  ;  28  /</.  548. 

When  servants  are  engaged  in  "operating 
railway"  within  meaning  of  Iowa  statute,  see 
note,  17  Am.  &  Eng.  R.  Cas.  648. 


Pyiie  V.  Chicago,  B.  &  Q.  R.  Co.,  54  Iowa 
223 ;  Crowley  v.  Burlington,  C.  R.  &  N.  R. 
Co.,  65  Iowa  658 ;  Farley  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  56  Iowa  337. 

176.  illustrations.— An  employ^ 

who  stands  in  the  relation  of  vice-principal 
to  the  men  under  his  control  is  an  employe 
within  the  meaning  of  section  1307,  and  can 
recover  of  a  railroad  company  by  reason  of 
the  negligence  of  the  men  selected  by  him- 
self, and  whom  he  may  discharge  or  retain 
in  his  employment  (or  the  employment  of 
the  company)  as  he  sees  fit.  It  is  not  pro- 
vided that  the  negligent  and  the  injured 
employe  shall  be  co-employes  in  the  same 
general  employment,  in  the  sense  tliat  they 
must  be  equal  in  power  and  authority ;  all 
that  is  required  is  that  both  shall  be  em- 
ployes of  the  corporation.  Hoitser  v.  Chi- 
cago, R.  I.  &>  P.  R.  Co.,  8  Am.&^  Eng.  R. 
Cas.  500,  60  Io7(/a  230,  46  Am.  Rep.  65,  14 
A^.  IV.  Rep.  778.— Approving  McCosker  v. 
Long  Island  R.  Co.,  84  N.  Y.  77.  Quoting 
Sullivan  v.  Mississippi  &  M.  R.  Co.,  11  Iowa 
421. 

The  working  of  a  ditching  machine  on  a 
railroad,  which  is  operated  by  the  move- 
ment along  the  track  of  the  train  of  which 
it  forms  a  part,  is  an  employment  "con- 
nected with  the  use  and  operation  "  of  the 
railroad,  within  the  meaning  of  section  1307. 
Ne/son  v.  Chicago,  M.  <S-  St.  P.  R.  Co.,  73 
Iowa  576,  35  A^.  IV.  Rep.  611. 

Where  a  "  wiper "  has  temporary  charge 
of  an  engine  in  making  up  a  train,  the  com- 
pany is  liable  for  his  negligence  resulting 
in  injury  to  a  brakeman  in  coupling  cars. 
Whalcn  v.  Chicago,  R.  I.  Gr-  P.  R.  Co.,  38 
Am.  &>  Eng.  R.  Cas.  141,  75  Iowa  563, 39  A^. 
VV.  Rip.  894. 

Section  1 307  has  been  held  to  apply  to  the 
folloiving  servants,  so  as  to  render  the  com- 
pany  liable  for  injuries  received  by  them: 

A  section  hand  injured  through  the  neg- 
ligence of  a  section  foreman  in  the  manage- 
ment and  running  of  a  hand-car  upon  which 
they  are  riding.  Chicago,  M.  &^  St.  P.  R. 
Co.  v.  Artery,  44  Am.  &»  Eng.  R.  Cas.  573, 
137  U.  S.  507,  II  Sup.  a.  Rep.  129. 

An  employe  who  was  engaged  in  rearing 
down  and  removing  a  bridge,  and  was  re- 
quired to  ride  a  short  distance  on  a  train 
carrying  away  the  timbers  of  the  bridge  for 
the  purpose  of  unloading  them,  and  was  in- 
jured while  so  riding.  Schroeder  v.  Chicago, 
R.  I.  <&>•  P.  R.  Co.,  47  Iowa  375,  14  Am.  Ry. 
Rep.  359.  —  Distinguished    in  Smith  v. 
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Burlington,  C.  R.&  N.  R.  Co..  6  Am.  &  Eng. 
R.  Cas.  149,  59  'owa  73.  Followed  in 
Rayburn  v.  Central  Iowa  R,  Co.,  74  Iowa 
637.  38  N.  VV.  Rep.  520. 

One  employed  by  defendant  as  a  private 
detective,  and  who,  while  walking  upon  the 
track  in  the  performance  of  his  duties  as 
such  employe,  and  in  obedience  to  the 
orders  of  his  principal,  was  injured,  without 
negligence  on  his  part,  through  the  neg- 
ligence of  an  engineer  of  a  passing  train. 
P^/ie  V.  Chicago,  B.  Sf*  Q.  A\  Co.,  54  /ov/a 
223,  37  Am.  Kep.  198,  6  N.  W.  Kep.  281.— 
Reviewing  Potter  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  46  Iowa  399.— Followed  in  Ray- 
burn  V.  Central  Iowa  R.  Co.,  74  Iowa  637, 
38  N.  VV.  Rei).  520. 

One  who  was  engaged  in  shoveling  gravel 
from  a  construction  train,  and  had  nothing 
to  do  with  operating  it.  Mc Knight  v.  Iowa 
&*  M.  R.  Constr.  Ct>.,43  Iowa  406,  \\Am.  Ry. 
Rep.  465. — Followed  in  Rayburn  v.  Cen- 
tral Iowa  R.  Co.,  74  Iowa  637,  38  N.  W.  Rep. 
520. — Handelun  v.  Burlington,  C.  R.  <S-  N. 
R.  Co.,  72  Iu7oa  709,  32  N.  IV.  Rep.  4. — FOL- 
LOWING Deppe  V.  Chicago,  R.  I.  &  P.  R. 
Co.,  36  Iowa  52. 

An  employe  on  a  hand -car,  injured 
through  the  negligence  of  employes  on  an- 
other hand-car,  in  failing  to  apply  the 
brakes  and  colliding  with  his  car.  Lombard 
v.  Chicago,  R.  I.  (S~>  P.  R.  Co.,  47  hma  494.— 
Distinguished  in  Lake  Shore  &  M.  S.  R. 
Co.  V.  Parker,  41  Ani.  &  Eng.  R.  Cas.  339, 
131  111.  557,  23  N.  E.  Rep.  237. 

An  employe  of  car  shops,  injured  while 
removing  screens  from  car  windows,  through 
the  negligence  of  the  trainmen  in  starting 
the  train  while  he  is  so  engaged.  Pierce  v. 
Central  Iffiva  R.  Co.,  73  lo^oa  140,  34  A'^.  W. 
Rep.  783. 

A  person  who  is  engaged  to  remove  snow 
and  ice  from  the  track,  and  is  required  to 
ride  from  one  place  of  work  to  another  on  a 
caboose.  Smith  v.  Humeston  &>  S.  R.  Co., 
41  Am.  Sr'  Eng.  R.  Cas.  278,  78  Imva  583,  43 
A'.  W.  Rep.  545.— Distinguished  in  Ma- 
gee  V.  Chicago  &  N.  W.  R.  Co.,  82  Iowa 
249. 

A  "  clinkerman "  employed  in  a  round 
house.  Butler  v.  Chicago,  B.  <S-  Q.  R.  Co.,  87 
/o7tia  206,  54  A'.  JV.  Rep.  208.  And  see  also 
jy/us  V.  Chicago,  M.  &*  St.  P.  R.  Co.,  47 
Minn.  92,  49  A^.  W.  Rep.  527. 

1 70.  Iowa  Code,  section  1307,  docs 
not  apply  to  what  servants.— The  stat- 
ute does  not  extend  ..eyond  the  employes 


engaged  in  the  business  of  operating  rail- 
ways, and  is  not  intended  to  embrace  ail 
persons  who  are  employed  by  such  corpora- 
tions, without  regard  to  their  employment, 
such  as  workmen  in  their  machine  shops. 
Potter  V.  Chicago,  R.  I.  6-  P.  R.  Co..  46 
lo^va  399, 16  Am.  Ry.  Rep.  57.— Reviewed 
IN  Pyne  v.  Chicago,  B.  &  Q.  R.  Co.,  54 
Iowa  223,  37  Am.  Rep.  198. — Manning  v. 
Burlington,  C.  R.  iS-  A^.  A'.  Co.,  64  Iowa  240, 

20  iV.  IV.  Rep.  169. 

177.  Illustrations.— Section  1307 

does  not  apply  to  a  section  hand  engaged  at 
the  lime  in  loading  a  car.  Smith  v.  Bur- 
lington, C.  R.  Sr'  A".  R.  Co.,  6  Am.  &•  Eng. 
R.  Cas.  149,  59  Io7oa  73,  12  JV.  If.  Rep.  763. 
— Distinguishing  Deppe  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  36  Iowa  52  ;  Schroeder  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  47  Iowa  375.  Fol- 
lowing Schroeder  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  41  Iowa  344.— Distinguished  in 
Union  Pac.  R.  Co.  v.  Harris,  21  Am.  &  Eng. 
R.  Cas.  584,  33  Kan.  416. 

Nor  to  one  whose  duty  it  was  to  wipe  de- 
fendant's engines  and  do  other  work  about 
the  round  house,  and  to  open  the  doors  of 
the  round  house  so  as  to  allow  the  engines 
to  pass  in  and  out,  and  who,  while  endeav- 
oring to  shut  these  doors,  was  injured  by 
the  carelessness  of  his  co-employes,  who 
were  at  the  time  engaged  with  him  in  the 
same  effort.  Malone  v.  Burlington,  C.  R.  &^ 
JV.  R.  Co.,  M  Am.  &*  Eng.  R.  Cas.  165,  61 
Iowa  326,  47  Am.  Rep.  813,  16  A^.  IV.  Rep. 
203.— Distinguishing  Deppe  v.  Chicago, 
R.  I.  &  P.  R.  Co..  36  Iowa  52.— Distin- 
guished in  Union  Pac.  R.  Co.  v.  Harris, 

21  Am.  &  Eng.  R.  Cas.  584,  33  Kan.  416. 
Followed  in  Luce  v.  Chicago,  St.  P.,  M. 
&  O.  R.  Co.,  67  Iowa  75;  Matson  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  68  Iowa  22.  Quoted 
IN  Union  Pac.  R.  Co.  v.  Harris,  21  Am.  & 
Eng.  R.  Cas.  584,  33  Kan.  416. 

Nor  to  a  sweeper  engaged  in  a  round 
house  who  was  injured  by  falling  in  a  hole 
negligently  left  open  by  another  employe. 
Manning  v.  Burlington,  C.  R.  &^  N,  R.  Co., 
64  Ij7t>a  240,  20  JV.  fr.  Rep.  169. 

Nor  to  a  car  repairer,  whose  duty  it  was 
to  repair  cars  on  the  track,  but  who  had 
nothing  to  do  with  cars  in  motion,  except 
to  ride  on  passenger  or  freight  trains  to  and 
from  the  places  where  his  services  were  re- 
quired. Eoley  v.  Chicago,  R,  I.  &*  P.  R. 
Co.,  64  /o7va  644,  21  JV.  W.  Rep.  124. — Dis- 
tinguishing Deppe  V.  Chicago.  R.  I.  &  P. 
R.  Co.,  36  Iowa  52.— Followed  in  Luce  v. 
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Chicago,  St.  P.,  M.  &  O.  R.  Co.,  67  Iowa 
75;  Matson  v.  Chicago,  R.  I.  &  P.  R.  Co., 
68  Iowa  22. 

Nor  to  a  member  of  a  construction  gang 
injured  by  the  negligence  of  a  fellow-ser- 
vant in  allowing  a  heavy  stone  to  fall  upon 
his  hand.  Ma/sou  v.  Chicago,  R.  I.  Sr*  P. 
R.  Co.,  68  lo^ua  22,  25  N.  W.  Rep.  911.— 
Following  Malone  v.  Burlington,  C.  R.  & 
N.  R.  Co.,  65  Iowa  417,  21  N.  W.  Rep.  756; 
Foley  V.  Chicago,  R.  I.  &  P.  R.  Co.,  64 
Iowa  644,  21  N.  W.  Rep.  124. 

Nor  to  one  whose  sole  duty  is  to  elevate 
coal  to  a  platform  convenient  for  delivering 
it  to  the  tenders  of  engines.  Stroblc  v.  Chi- 
cago, M.  &^  St.  P.  R.  Co.,  28  Am.  6-  Etig. 
R.  Cas.  510,  70  Iowa  555,  31  A'^,  IV.  Rep.  63. 

178.  KaiiSiLS— Act  of  1874,  cli.  0«, 
sc<;tioii  1.— Negligence  is  not  to  be  pre- 
sumed, but  must  be  proven  ;  and  where  the 
evidence  in  an  action  against  a  railroad 
com[)any,i  under  the  statute  of  February 
26,  1874,  shows  that  ail  the  co-employes 
exercised  toward  the  injured  employe  that 
degree  of  care  and  diligence  which  prudent 
persons  would  ordinarily  exercise  under 
like  circumstances,  no  liability  is  established 
against  the  company.  Missouri  Pac.  R.  Co. 
V.  Haley,  5  Am.  &*  E'tg.  R.  Cas.  594,  25 
ICan.  35. 

Notwithstanding  the  statute  now  pro- 
vides that  every  railroad  company  shall  be 
liable  for  all  damages  done  to  any  employe 
in  consequence  of  any  negligence  of  its 
agents,  or  by  any  mismanagement  of  its 
engineers  or  other  employes,  the  knowledge 
or  notice,  act  or  omission,  for  which  the 
company  is  responsible  must  be  that  of 
some  agent  or  employe  having  authority  or 
duty  in  the  premises.  Solomon  R.  Co.  v. 
/ones,  15  Am.  (5~>  Eng.  R.  Cas.  201,  30  A'an. 
601,  2  Pac.  Rep.  657. 

The  act  of  1874,  ch.  93  (Comp.  Laws  of 
1879,  cli.  84,  •[4914),  making  railroad  com- 
panies liable  for  injuries  to  one  employe 
through  the  negligence  of  a  co-employe, 
does  not  change  the  rule  of  contributory 
negligence.  Kansas  Pac.  R.  Co.  v.  Peavey, 
34  Kan.  472,  8  Pac.  Rep.  780. 

1 79. applies  to  what  serTaiit.s, 

{generally. — A  person  employed  upon  a 
construction  train  to  carry  water  for  the 
men  working  with  the  train  and  to  gather 
up  tools  and  put  them  in  the  caboose  or 
tool  car  is  within  .the  statute  making  rail- 
road companies  liable  to  their  employes  for 
injuries  resulting  from  the  negligence  of 


co-employes.  Missouri  Pac.  R.  Co.  v.  Haley, 
5  Am.  (S-*  Eng.  R.  Cas.  594,  25  Kan.  35.— 
Distinguished  in  Beeson  v.  Busenbark, 
44  Kan.  669. 

K.  was  in  the  service  of  a  railroad  com- 
pany, engaged  on  the  track  and  in  the  yard 
of  the  company.  He  assisted  in  loading  a 
car  of  iron  rails  which  were  to  be  taken  to 
other  portions  of  the  company's  road.  The 
rails  to  be  loaded  were  in  a  pile  ten  feet 
high  and  ten  feet  from  the  track.  The 
manner  of  loading  was  to  place  rails  as 
skids,  one  end  on  the  top  of  the  rail  pile, 
and  the  other  on  the  middle  of  the  track 
below.  Two  employes  of  the  company  who 
were  on  top  of  the  pile  placed  tiie  rails  on 
the  skids  and  allowed  them  10  slide  down, 
until  ten  of  them  were  so  lowered.  They 
would  then  wait  until  eight  men  wlio  were 
on  the  ground  would  lift  the  rails  and  shove 
them  into  a  car  which  was  standing  on  the 
track  near  by,  and  also  until  these  men  had 
stepped  aside  out  of  danger,  when  those  on 
top  would  lower  a  like  liumber  of  rails, 
which  would  in  turn  be  placed  in  the  car  by 
the  eight  men  on  the  ground.  K.  was  one 
of  the  men  engaged  in  placing  the  rails  in 
the  car,  and  after  lifting  the  las',  rail  of  a 
certain  lot,  but  before  he  had  stepped  aside, 
and  without  waiting  the  usual  time  to  do 
so,  the  employes  on  top  lowered  another 
rail,  which  struck  him  with  great  force, 
crushing  his  leg,  and  from  the  effects  of 
which  he  died.  There  was  notliing  to  pre- 
vent those  on  top  from  seeing  that  K.  had 
not  reached  a  place  of  safety.  Held,  that 
he  had  a  right  to  expect  that  the  rail  would 
not  be  thrown  down  until  he  was  safely  out 
of  the  way,  or  at  least  until  he  had  sufficient 
time  to  get  away  after  warning  had  been 
given  ;  and  that  the  employes  on  top  of  the 
rail  pile  were  guilty  of  culpable  negligence 
in  lowering  the  rail  as  they  did.  Atchison, 
T.  &>  S.  F.  R.  Co.  v.  Koehler,  31  Am.  6- 
Eng.  R.  Cas.  312,  37  Kan.  463,  15  Pac.  Rep. 
567. — Following  Union  Pac.  R.  Co.  v. 
Harris,  33  Kan.  416. 

The  character  of  the  employment  and 
service  of  K.  at  the  time  of  the  injury 
places  him  within  the  provisions  of  the  act 
which  makes  railroad  companies  liable  to 
their  employes  for  damages  resulting  from 
the  negligent  acts  of  other  employes  (Laws 
1874,  ch.  93),  which  act  is  held  to  be 
valid.  Atchison,  T.  <&*  5".  F.  R.  Co.  v.  K'oeh- 
ler,  31  Am.  &^  Eng.  R.  Cas.  312,  37  Kan. 
463,  1 5  Pac.  Rep.  567. 
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180. section  iiieu.— Under  the  act 

of  February  26,  1874,  making  all  railroads 
of  Kansas  liable  "  for  all  damages  done  to 
an  employe  of  a  company  in  consequence 
of  any  negligence  of  its  agents,  or  by  any 
mismanagement  of  its  engineers  or  other 
employes,"  one  section  hand  who  is  injured 
wliile  riding  on  a  hand-car,  througli  the 
negligence  of  those  in  charge  of  another 
hand-car  carelessly  running  into  him,  may 
recover  from  the  company.  Union  Trust 
Co.  V.  Tliomason,  5  Am.  &•  Eng.  R.  Cas.  589, 
25  A'an.  I.  —  Approved  in  Hornsby  v. 
Eddy,  56  Fed.  Rep.  461. 

And  so  may  a  section  man,  employed  to 
repair  the  roadbed  and  to  take  up  old  rails 
out  of  its  track  and  put  in  new  ones,  who  is 
injured,  without  his  fault,  by  the  negligence 
of  his  co-employes  in  permitting  an  iron 
rail,  intended  to  be  placed  on  the  track,  to 
fall  upon  him  whil:  he  is  assisting  in  re- 
moving the  rail  from  a  push-car  on  the 
track.  Union  Pac.  R.  Co.  v.  Harris,  21  Am. 
&*  Eng.  R.  Cas.  5S4,  33  j\an.  416,  6  Pac. 
Kt'p.  571. — Distinguishing  Smith  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.,  59  Iowa  73; 
Malone  v.  Burlington,  C.  R.  &  N.  R.  Co..  61 
Iowa  326.  Not  following  Deppe  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  36  Iowa  52.  Quot- 
ing Malone  v.  Burlington,  C.  R.  &  N.  R. 
Co.,  65  Iowa  417.  —  Followed  in  Atch- 
ison, T.  &  S.  F.  R.  Co.  V.  Koehler,  31  Am. 
&  Eng.  R.  Cas.  312,  37  Kan.  463,  15  Pac. 
Rc'p.  567.  Reviewed  in  Lavallee  v.  St. 
Paul,  M.  &  M.  R.  Co.,  38  Am.  &  Eng.  R. 
Cas.  115,40  Minn.  249,41  N.  W.  Rep.  974. 

And  a  section  man  injured  while  unload- 
ing tics  from  a  car,  for  the  purpose  of  re- 
pairing the  company's  track.  Atchison,  T. 
&»  S .  E.  R.  Co.  v.  Brassficld,  51  Kan.  167, 
32  Pac.  Rep.  814. 

181.  tralnineii.— Under  the  act 

of  1874,  ch.  93,  a  fireman  in  charge  of  a 
switch  engine,  who  is  injured  by  the  engi- 
neer of  another  switch  engine  negligently 
running  his  engine  so  as  to  collide  with  the 
engine  on  which  the  fireman  is  employed, 
may  recover  from  the  company.  Missouri 
Pac.  R.  Co.  v.  Mackey,  22  Am.  <5~»  Eng.  R. 
Cas.  306,  33  Kan.  298,  6  Pac.  Rep.  291. 

It  was  the  duty  of  the  plaintiff,  a  brake- 
man,  when  his  train  was  backing  out  of  the 
station,  to  take  a  position  on  the  platform 
of  the  car  nearest  the  rftain  line,  and,  when 
he  nearcd  the  switch,  to  step  off  and  adjust 
the  switch  and  connect  the  main  line. 
While  performing  this  duty  he  received  in- 


juries in  the  following  manner:  The  ground 
on  the  west  side  of  the  switch  on  the  morn- 
ing of  the  injury  was  level  and  hard,  and 
had  been  in  that  condition  for  a  long  time. 
He  passed  the  station,  going  east,  at  8.21  in 
the  morning,  and  returned  to  the  station 
after  dark,  at  6.37  in  the  evening.  After 
his  trip  down  the  road,  atui  a  short  time 
before  his  return,  the  railroad  company 
caused  several  car-loads  of  cinders  to  be  un- 
loaded in  and  about  the  switch  for  ballast. 
They  were  thrown  up  in  heaps  and  piles  on 
either  side  of  the  track  and  not  properly 
smoothed  down,  and  were  so  thrown  that 
the  ground  on  either  side  of  the  track  was 
raised  to  the  height  of  several  inches,  and 
left  soft  and  spongy.  According  to  his 
usual  practice  the  plaintiff,  without  any 
notice  or  knowledge  of  the  changed  and 
unsafe  condition  of  the  track  or  roadbed, 
stepped  from  the  moving  train  for  the  pur- 
pose of  turning  the  switch,  when  his  feet 
struck  the  cinders  in  such  a  way  as  to  cause 
him  to  lose  his  balance  and  be  thrown  under 
the  train,  thereby  crushing  and  mangling  his 
left  foot  to  such  an  extent  that  amputation 
was  necessary.  Held,  that  in  the  absence 
of  contributory  negligence  on  his  part,  the 
plaintiff  was  entitled  to  recover  against  the 
railroad  company.  Kansas  City,  Et.  S.  <&* 
G.  K.  Co.  V.  Kicr,  38  Am.  Ss^  Eng.  R.  Cas. 
119,  41  Kan.  661,  671,  21  Pac.  Rep.  770. — 
Not  FOLLf)WiNG  Hathaway  v.  East  Tenn., 
V.  &  G.  R.  Co.,  29  Fed.  Rep.  489. 

182.  not  alfectort  by  receiver- 
ship.—The  right  of  a  railroad  employe  to 
recover  under  the  Kansas  statute  for  an 
injury  received  through  the  negligence  of  a 
co-employe  is  not  affected  by  the  fact  that 
the  railroad  is,  at  the  time,  in  the  hai.ds  of 
a  receiver  and  operated  by  hini.  Hornsby 
v.  Eddy,  56  Eed.  Rep.  461. — Approving 
Union  Trust  Co.  v.  Thomason.  25  Kan.  i. 
Distinguishing  Beeson  v.  Busenbark,  44 
Kan.  669,  25  Pac.  Rep.  48. 

183.  Keiituclty.— The  rule  that  where 
two  servants  are  in  the  same  field  of  labor 
and  in  the  same  grade  of  employment,  the 
one  not  superior  or  subordinate  to  the 
other,  neither  can  recover  of  his  master  for 
an  injury  caused  by  the  neglect  of  his  co- 
laborer,  applies  as  well  to  an  action  under 
the  statute  for  wilful  neglect  as  to  a  com- 
mon law  action  for  neglect.  Casey  v. 
Louisville  6-  N.  R.  Co.,  84  Ky.  79.— Quot- 
ing Louisville.  C.  &  L.  R.  Co.  v.  Cavens,  9 
Bush  (Ky.)  565. 
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Before  a  brakeman  can  recover  for  a  per- 
sonal injury,  under  the  statute,  caused  by 
the  negligent  manner  of  the  moving  of  a 
train,  it  must  appear  that  the  persons  oper- 
ating the  train  were  his  superiors  in  author- 
ity and  control,  and  that  they  were  guilty 
of  gross  negligence.  Greer  v.  I.oiiisriile  (S>» 
N.  A'.  Co.,  94  Ay.  169,  21  S.   IV.  Kep.  049. 

Where  a  brakeman  is  injured  while  going 
between  cars  to  uncouple  them,  through 
the  gross  negligence  of  the  conductor  and 
others  in  charge  of  the  train,  the  company 
will  not  be  relieved  of  liability  even  though 
the  jury  believe  from  the  evidence  that  the 
risk  and  danger  of  going  between  the  cars 
were  apparent  to  the  brakeman.  Greer  v. 
Louisville  &*  N.  li.  Co.,  94  Ky.  169,  21  5.  W. 
Rep.  649. 

It  is  wilful  negligence  in  a  conductor 
who  knows  that  a  car  is  loaded  with  pro- 
jecting lumber,  so  as  to  be  dangerous  to  one 
attempting  to  couple  it  to  a  moving  train, 
to  notify  a  brakeman  who  is  ignorant  of 
the  danger,  to  make  the  coupling,  without 
notifying  him  of  the  danger,  saying  that  he 
thought  the  brakeman  would  take  care  of 
himself.  Louisville  &*  N.  R,  Co.  v.  Robin- 
son, (A>.)  i6  5.   W.  Rep.  707. 

184.  Maine. — The  common  law  rule 
that  an  action  for  damages  for  an  injury 
occasioned  by  the  carelessness  of  a  fellow- 
servant  in  tb  same  service  cannot  be 
maintained  unless  there  be  some  contribut- 
ing fault  on  the  part  of  the  master,  is  not 
changed  in  its  application  to  railroad  cor- 
porations by  the  provision  of  Rev.  St.  1841, 
ch.  81,  §  21.  Carle  v.  Bangor  &»  P.  C.  &* 
R.  Co.,  43  Afe.  269. 

185.  Massachusetts.*— In  an  action 
on  the  Pub.  St.  ch.  112,  §  212,  as  amended 
by  the  St.  of  1883,  ch.  243,  for  causing  the 
death  of  an  employe  through  the  negligent 
employment  of  an  incompetent  engineer, 
there  was  no  evidence  of  the  engineer's  in- 
competency aside  from  the  single  act  of 
negligence  causing  the  death,  and  it  did 
not  appear  that  his  conduct  and  appearance 
as  a  witness  before  the  jury  were  such  as  to 
justify  such  an  inference.  Held,  that  the 
company  could  not  be  said  to  have  been 
negligent  in  employing  the  engineer  in  that 
capacity,  and  that  a  verdict  was  properly 
directed  for  the  defendant.  Peaslee  v. 
Fitchburg  R.   Co.,  152  Mass.  155,  25  N.  E. 

*  Massachusetts  act  changing  commun  law  rule 
as  to  fellow-servants,  construed,  see  note,  43 
Am.  &  Enu.  R.  Cas.  373. 


Rep.  71.— EXPLAIN'ING  Koith  v.  New  Ha- 
ven &  N.  Co.,  140  Mass.  175. 

Since  the  passage  of  St.  of  1S87,  ch.  270, 
g  2.  as  well  as  before,  an  action  cannot  be 
maintained,  under  the  Pub.  St.  ch.  112,  § 
212,  as  amended  by  the  St.  of  1883,  ch.  43, 
for  the  death  of  an  employe  caused  by  the 
negligence  of  a  fellow-servant.  Dixcey  v. 
Old  Colony  R.  Co.,  153  Mass.  112,  26  X.  E. 
Rep.  437. 

The  provisionsof  the  St.  of  1887,  ch.  270,  § 
i,cl.  3,  which  provide  for  recovery  in  case  of 
personal  injury  caused  to  an  employe  "  by 
reason  of  the  negligence  of  any  person  in 
the  service  of  the  employer  who  has  the 
charge  or  control  of  any  signal,  switch,  lo- 
comotive enj^ine,  or  train  upon  a  railroad," 
include,  in  the  case  of  a  railroad  corpora- 
tion, every  person,  and  must  be  deemed  to 
mean  any  person  in  the  service  of  the  com- 
pany who  has  charge  or  control  for  the  time 
being  of  the  train  by  which  the  eniplo3'e 
was  injured.  Steffe  v.  Old  Colony  R.  Co., 
156  Mass.  262,  30  A'.  E.  Rep.  1137. 

If  the  negligence  of  a  superintendent  is 
relied  on  in  an  action  under  the  St.  of  1887, 
ch.  270,  for  personal  injuries  sustained  by  a 
workman  while  in  the  defendant's  employ, 
such  negligence  must  be  shown  to  have 
occurred,  not  only  during  the  superintend- 
ence, but  substantially  in  the  exercise  of  it. 
Fitzgerald  v.  Boston  &•  A.  R.  Co.,  156  Mass. 
293,  31  A^.  E.  Rep.  7. 

A  track  repairer  who  is  requited  to  be 
stooping  while  about  his  work,  and  cannot 
observe  the  approach  of  trains,  has  a  right 
to  depend  upon  his  foreman  to  warn  him  of 
danger ;  and  if  he  fails  to  do  so,  and  the 
laborer  is  injured  by  an  approaching  train, 
he  may  maintain  an  action  against  the  com-  1 
pany,  under  the  Employers'  Liability  Act  of 
1887,  ch.  270.  Davis  v.  New  Yorl;  N.  H. 
Sf'  H.  R.  Co.,  159  Mass.  532,  34  A'.  E.  Rep. 
1070.— DiSTiNGUiSHixT  Tyler  v.  Old  Col- 
ony R.  Co.,  157  Mass.  336. 

186.  Miiiiiesota*-I.aws  1887,  eh. 
13. — Under  Gen.  Laws  1887,  ch.  13,  a  rail- 
road company  is  liable  for  injuries  to  an 
employe  caused  by  negligence  of  a  co-em- 
ploye. Northern  Pac.  R.  Co.  v.  Behling,  57 
Fed,  Rep.  1037. 

A  company  operating  a  line  composed  of 

*  Construction  of  Minnesota  statute  making 
railroad  companies  liable  to  an  employ^  for  in- 
juries caused  by  the  negligence  of  a  co-employ6, 
see  notes,  44  Am.  &  Eng.  R.  Cas.  590;  48  Id. 
366. 
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tlie  lines  or  tracks  of  several  different  com- 
panies comes  within  the  provisions  of  ch.  13, 
laws  1887;  but  work  done  in  constructing  a 
yard  with  tracks  i  1  it,  to  be  used  in  connec- 
tion with  and  as  a  p.irt  of  a  line  of  railroad 
already  open  to  the  public,  does  not  come 
within  the  proviso  to  that  act.  Moran  v. 
Eastern  K.  Co.,  48  Minn.  46.  50  A^.  W.  Kep. 
930.  Schneider  v.  Chicago,  B.  &•  N.  K.  Co., 
42  Minn.  68,  43  N.  IV.  Kep.  783. 

187. applies  to  what  Hcrvaiits, 

fjciicrally* — Chapter  13,  laws  1887,  applies 
only  to  employes  of  railway  corporations  ex- 
posed to  the  peculiar  hazards  connected  with 
the  use  and  operation  of  a  road.  Johnson  v. 
.St.  Pixul^'  D.  R.  Co.,  43  Minn.  222,  45  N. 
W.  Kep.  156.— FoLLO\V|N(i  Lavallee  v.  St. 
Paul.  M.  &  M.  R.  Co.,  40  Minn.  249,  41  N. 
W.  Rep.  C)T\.— Lavallee  v.  St.  Paul,  M.  &* 
M.  K.  Co.,  38  Am.  6^  lutj;.  K.  Cas.  115,  40 
Minn.  249,  41  A'.  IV.  Kep.  974. — Quoting 
Deppc  V.  Chicago,  R.  I.  &  P.  R.  Co.,  36 
Iowa  52;  Missouri  Pac.  R.  Co.  v.  Mackey, 
127  U.  S.  205.  Rk.viewing  Thompson  v. 
Central  R.  &  H.  Co.,  54  Ga.  509;  Ditberner 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  47  Wis. 
138;  Missouri  Pac.  R.  Co.  v.  Haley,  25 
Kan.  35;  Union  Pac.  R.  Co.  v.  Harris,  33 
Kan.  416;  Herrick  v.  Minneapolis  &  St.  L. 
R.  Co.,  31  Minn,  ir.— Followeu  in  John- 
son V.  St.  Paul  &  D.  R.  Co.,  43  Minn.  222. 

188.    section  meu.— St.  of  1887 

applies  to  the  alleged  negligence  of  a  loco- 
motive engineer  in  operating  his  engine,  re- 
sulting in  injury  to  a  section  hand  at  work 
on  the  road.  Smith  v.  St.  Paul  &*  D.  K. 
Co.,  44  Minn.  17,  46  A'.   W.  Kep.  149. 

A  railroad  section  hand  whose  duties  re- 
quire the  use  of  a  hand-car,  and  who  is 
injured  through  the  negligence  of  a  fellow- 
servant  in  operating  it,  may  recover  from 
the  company.  Steffenson  v.  Chicago,  M.  &• 
St.  P.  K.  Co.,  45  Afinn.  355,  47  A''.  IV.  Kep. 
1068;  further  appeal  \Z  Minn.  285,  51  A'; 
W.  Kep.  610. 

A  crew  of  section  men,  of  which  plaintiff 
was  one,  was  engaged  in  loading  railroad 
iron  from  the  ground  upon  a  flat  car,  when 
some  of  the  crew  negligently  let  one  of  the 
iron  rails  fall  upon  plaintiff's  arm.  Held, 
that  the  injury  was  not  the  result  of  any 
danger  peculiar  to,  or  directly  connected 
with,  the  use  and  operation  of  the  railroad, 
and  hence  not  within  the  provisions  of  laws 
1887,  ch.  13,  making  railroad  companies  lia- 
ble to  an  employ^  for  injuries  caused  by  the 
negligence   of  a  co-employ6.     Pearson  v. 


Chicago,  M.  5-  St.  P.  R.  Co.,  48  Am.  &*  Eng. 
K.  Cas.  364,  47  Minn.  9,  49  A'.  W.  Kep, 
302. 

181).  Mississippi-Codo  of  1857, 
article  43.— Code  1857,  art.  43,  does  not 
embrace,  nor  was  it  so  intended,  the  agents 
and  employes  of  a  railroad  company,  but 
they  stand  upon  their  common  law  rights. 
New  Orleans,  J.  «&-  G.  N.  K.  Co.  v.  Hughes, 
49  Miss.  258. 

1»0.  constitution  1800,  sec- 
tion 103.— A  fireman  on  an  engine  and  a 
telegraph  operator  at  one  of  the  company's 
stations  are  engaged  in  different  depart- 
ments of  labor,  or  "  about  a  diflerent  piece 
of  work,"  within  the  meaning  of  Const. 
1890,  §  193,  and  the  company  is  liable  for  an 
injury  to  or  death  of  the  fireman  by  a  col- 
lision resulting  from  the  negligence  of  tiie 
operator.  Illinois  C.  K.  Co.  v.  Hunter,  70 
Miss.  471,  12  So.  Kep.  482. 

A  company  is  not  liable  for  injury  to  a 
brakeman  resulting  from  negligence  of  the 
engineer,  who,  after  signaling  for  brakes, 
caused  a  sudden  start  of  the  train  while 
the  brakeman  was  applying  the  brakes  in 
obedience  to  the  signal.  While  thus  en- 
gaged in  their  routine  duties  in  the  opera- 
tion of  the  train,  the  engineer  is  not  "  the 
superior  agent  or  officer,"  or  "  person  hav- 
ing the  right  to  control  or  direct  tiie  ser- 
vices "  of  the  brakeman,  within  the  meaning 
of  Const.  1890,  §  193,  regulating  the  lia- 
bility of  railroad  companies  for  injuries  to 
employes.  Evans  v.  Louisville,  N.  O.  &>  T. 
K.  Co.,  70  Miss.  527,  12  So.  Kep.  581. 

IWl.  Missouri. —  A  section  man  was 
walking  along  the  track  of  the  master's 
railway  when  a  train  was  derailed  and  a  car 
fell  upon  him  and  killed  him.  Held,  that 
he  was  not  a  fellow-servant  of  the  engineer 
of  the  train,  and  the  master's  liability,  if 
any,  came  under  the  first  division  of  section 
4425.  McKenna  v.  Missouri  Pac.  R.  Co.,  54 
Mo.  App.  161. 

192.  Montana.— A  conductor  on  '.ne 
train  is  the  "superior  *  of  a  fireman  on  an- 
other train,  within  the  meaning  of  Comp. 
St.  §  697,  providing  that  "the  liability  of 
the  corporation  to  an  employe  acting  under 
the  orders  of  his  superior  shall  be  the  same 
in  the  case  of  injury  sustained  by  default  or 
wrongful  act  of  his  superior,  or  to  an  em- 
ploy6  not  appointed  or  controlled  by  him, 
as  if  such  servant  or  employe  were  a  pas- 
senger," so  as  to  make  the  company  liable 
for  the  negligence  of  the  superior.     Rags- 


FELLOW-SERVANTS,  103,  104. 


71d 


«.  &>•  Eug, 
W.  Rep. 

\   1857, 

does  not 
lie  agents 
pany,  but 
aw  rigl'ts, 
/.  Hughes, 

OO,    NCC- 

ine  and  a 
:ompany's 
It  depart- 
rcnt  piece 
of  Const, 
ble  for  an 
by  a  col- 
nce  of  tlie 
'{uttler,  70 

ijury  to  a 
ncc  of  the 
)r  brakes, 
rain  wliilc 
brakes  in 
thus  en- 
tile opcra- 
5  not  " the 
erson  hav- 
ct  tlie  scr- 
le  meaning 
g  the  Ha- 
injurics  to 
V^.  O.  &•  T. 
81. 

man  was 
e    master's 

1  and  a  cat 
Held,  that 
e  engineer 
liablHty,  if 
of  section 

.  R.  Co.,  54 

or  on  '.ne 
nan  on  an- 
of  Conip. 
liability  of 
ting  under 

2  the  same 
default  or 
to  an  em- 
!d  by  him, 
ere  a  pas- 
lany  liable 
ar.     Rags- 


dale  V.  Northern  Pac,  R.  Co.,  42  Fed.  Rep. 
383.— Reviewino  Chicago.  M.  &  St.  P.  R. 
Co.  V.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep. 

184. 
103.  PeiiiiHjivaiilft.  — Under  the  act 

of  April  4,  1868,  P.  L.  p.  58,  if  the  place  of  an 
accident  where  a  person  is  injured  is,  clearly 
and  for  general  purposes,  the  "  roads,  works, 
depots  or  premises  "  of  the  company,  the 
person  injured  is  a  fellow-servant  of  the 
employes  of  the  company  within  the  mean- 
ing of  the  act  if  he  is  lawfully  engaged  or 
employed  on  or  about  them,  and  is  not  a 
passenger.  Spisak  v.  lialtimorc  &*  O.  R. 
Co.,  152  Pa.  S/.  281,  25  All.  Rep.  497. 

If  the  accident  occurs  in  a  place  which  is 
not  exclusively,  but  only  within  a  limited 
and  statutory  sense,  the  premises  of  the 
company,  and  the  person  injured  is  engaged 
in  work  which  it  is  ordinarily  the  duty  of 
railroad  employes  to  do,  he  is  a  giutsl  em- 
ploye within  the  meaning  of  the  act.  FJut 
if  the  work  has  no  relation  to  railroad  work 
as  such,  and  is  connected  with  the  railroad 
only  by  irrelevant  and  immaterial  circum- 
stances of  locality,  the  case  is  not  within 
the  statute.  Spisak  v.  Daltiinore  S^  O.  R. 
Co.,  152  Pa.  St.  281.  25  Atl.  Rep.  497. 

Plaintiff  was  brakeman  of  a  locomotive 
belonging  to  a  steel  company  which  owned 
two  spur  tracks  connecting  its  works  with 
the  defendant's;  lines.  After  the  railroad 
company  had  delivered  a  car,  and  after  the 
car  had  been  unloaded,  plaintifl,  at  the  di- 
rection of  the  yard  boss  of  the  steel  com- 
pany, moved  the  car  from  the  receiving 
track  to  the  scales,  to  take  its  light  weight. 
While  doing  so  he  was  injured,  through  the 
negligence  of  one  of  defendant's  employes. 
Held,  that  the  intermediate  unloading,  shift- 
ing, and  weighing  of  the  car  was  the  work  of 
the  steel  company  on  its  own  land ;  that  the 
connection  of  the  railroad  company  with 
the  place  of  the  accident,  by  reason  of  its 
joint  use  of  the  tracks  for  other  purposes, 
was  immaterial ;  and  that  plaintifl  was  nei- 
ther ail  employe  in  fact,  nor  doing  work 
which  made  him  a  y^/aj/ employe  under  the 
statute.  Spisak  v.  Baltimore  &•  O.  R.  Co., 
152  Pa.  St.  281,  25  Atl.  Rep.  497.— Review- 
ing Richter  v.  Pennsylvania  Co.,  104  Pa. 
St.  51 1.— Quoted  in  Vannattav.  Central  R. 
Co.,  154  Pa.  St.  262. 

Plaintifl's  employers  were  owners  of  a 
private  side  track  running  into  their  yard 
from  the  tracks  of  the  defendant.     It  was 


part  of  plaintiff's  duty  to  separate  the  cars 
of  the  railroad  company  so  that  a  path 
across  the  track  might  be  used  by  other 
employes.  While  engaged  in  uncoupling 
the  cars  upon  the  track  for  the  purpose 
of  separating  them,  plaintifl  was  injured 
through  an  engine  belonging  to  the  de- 
fendant being  backed  against  the  cars. 
Held,  that  plaintilT  could  not  recover,  being 
within  the  provisions  of  the  act  of  April  4, 
1868,  §  I,  which  provides  that  whenever 
any  person  shall  be  injured  "while  law- 
fully engaged  or  employed  "  on  or  about  the 
road,  cars,  or  premises  of  a  railroad  com- 
pany of  which  he  is  not  an  employe,  the 
right  of  action  in  all  such  cases  against  the 
company  shall  be  such  as  would  exist  if 
such  person  were  an  employe.  Stone  v. 
Pennsylvania  R.  Co.,  41  Am.  6^  J-ng.  R. 
Cas.  522,  132  Pa.  St.  206,  19  Atl.  Rep.  67.— 
Distinguishing  Richter  v.  Pennsylvania 
Co.,  104  Pa.  St.  511.  Following  Niul- 
herrin  v.  Delaware,  L.  &  W.  R.  Co.,  81 
Pa.  St.  366;  Cummings  v.  Pittsburgh,  C. 
&  St.  L.  R.  Co.,  92  Pa.  St.  82;  Baltimore 
&  O.  R.  Co.  V.  Colvin.  118  Pa.  St.  230.— 
Distinguished  in  Christman  v.  Philadel- 
phia &  R.  R.  Co.,  141  Pa.  St.  604. 

104.  WiscoiiHiii.  —  St.  1875,  ch.  173, 
which  makes  each  railroad  company  in  the 
state  liable  for  damages  sustained  by  any 
agent  or  employe  thereof  while  in  the  line 
of  his  duty  as  such,  caused  by  the  negli- 
gence of  any  other  agent  or  employe  of 
such  company  in  respect  to  his  duty  as 
such,  where  the  negligence  of  the  person  so 
injured  does  not  materially  contribute  to 
the  result,  is  valid,  although  it  does  not 
impose  a  similar  liability  upon  other  corpo- 
rations or  persons.  Ditbcrner  v.  Chisago, 
M.  &-  St.  P.  R.  Co.,  47  iris.  138,  2  N.  U\ 
Rep.  69.  — Reviewing  Attorney-General  v. 
Chicago  i"fe  N.  W.  R.  Co.,  35  Wis.  425.— 
Reviewed  in  Lavallee  v.  St.  Paul,  M.  &  M. 
R.  Co.,  38  Am.  &  Eng.  R.  Cas.  115,  40 
Minn.  249,  41  N.  W.  Rep.  974. 

A  railroad  company  is  liable  for  injuries 
sififered  in  Wisconsin  by  one  of  its  agents  or 
servants  from  negligence  of  any  other  agent 
or  servant  thereof,  wiilimit  contributory 
negligence  on  his  part  (Rev.  St.  §  1S16), 
and  in  case  of  his  death  from  such  injury 
the  action  may  be  brought  by  his  personal 
representative.  Gums  v.  Chicago,  St.  P.  &* 
M.  R.  Co.,  5  Am.  6-  Eng.  R.  Cas.  583,  52 
Wis.  672,  10  A^.  W.  Rep.  11. 
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2.  /«  Eiiglaini. 

1U5.  Einployor.s'  Liability  Act  of 
18ttO.* — One  employed  by  a  railway  com- 
pany us  a  capstanman,  wIuj  propels  trucks 
againsi  another  employe  ciif^aged  in  simi- 
lar work,  by  the  application  of  hydraulic 
power,  is  a  person  in  control  of  a  train  upon 
a  railway  within  the  meaninj^  of  the  lim- 
ployers'  Liability  Act  of  i8So,  jj  i.  Co.v  v. 
Urtuit  ll'isiirn  A'.  Co.,(iAin.  &■• /iH^r,  A'.  Cas. 
485.  /-.  A".  9  <j.  Ji.  1).  io6. 

A  railroad  w(jrkman  who  was  employed 
to  clean,  oil,  and  adjust  the  points  and  wires 
of  the  company's  locking  a|)paratns,  but 
who  is  subject  to  the  orders  of  an  inspector, 
is  not  a  person  in  "char>;e  or  control,"  with- 
in the  meaning  <jf  the  Employers'  Liability 
Act  of  18S0,  S  ii  which  enables  a  workman 
to  recover  from  his  employer  for  an  injury 
inflicted  upon  him  "  by  reason  of  the  negli- 
gence of  any  person  in  the  service  of  the 
employer,  who  has  charge  or  control  of  any 
signal,  points,  locomotive  engine,  or  train 
upon  a  railway."  Gihbs  v.  Great  Western 
R.  Co.,  15  Atn.  <&*  Eng.  A'.  Cas.  336,  L.  A'. 
12  Q.  Ii.  D.  208. 

VI.  WHO  AXE  AND  WHO  ABE  NOT  FEILOW- 

SEBVANTS;  WHO  ABE  AND  WHO  ABE 

HOT  VICE-PBINCIPALS. 

I.  In  General. 

a.  Who  are  Fellow-scrvants.t 

100.  GtMicrully.  —  A  fellow-servant  is 
one  employed  about  the  same  work  with 
the  servant  injured,  and  whose  negligence 
caused  the  injury  to  the  servant  complain- 
ing. A'rotrg  v.  Atlanta  <5^  W.  P.  R.  Co.,  77 
Ga.  202,  4  Am.  St.  Rep.  79. 

Laborers  are  fellow-servants  where  they 
have  the  same  employer,  are  engaged  in  the 
accomplishment  of  the  same  general  object, 


*  Fellow-servants.  English  Employers'  Lia- 
bility Act  1880,  see  note,  15  Am.  &  Esr..  R. 
Cas.  339. 

\  Who  are  fellow-servants,  see  notes,  8  Am.  & 
Eno.  R.  Cas.  167;  2  /,/.  103;  28  Id.  549;  48  Id. 
293;  36  Am.  Dec.  287;  67  Id.  588;  53  Am.  Rep. 
45 ;  I  Am.  St.  Rep.  31 ;  4  L.  R.  A.  ^trs\  7  Id.  500; 
18  Id.  792.  See  also  33  Am.  &  Eng.  R.  Cas. 
264,  ahstr. 

Who  are  fellow-servants  and  who  vice-princi- 
pals, see  note,  16  Am.  Rep.  495. 

See  monographic  note  on  the  criterion  of  fel- 
low-servants, 25  Am.  &  Eng.  R.  Cas.  513. 

Test  of  co-service,  see  notes,  44  Am.  &  Eno. 
R.  Cas.  606;  54  Id.  364. 


arc  acting  in  one  common  service,  and  de- 
rive their  compensation  from  the  same 
source.  Su/h'van  v.  Ncm  ]'oil;.  A".  //.  ilj>» 
//.  R.  Co.,  62  Conn.  209.  25  .///.  /;'(/,  711. 

Persons  contracting  to  perfcjrm  work  for 
another,  none  of  whom  are  superior  or  sub- 
ordinate one  V)  another,  are  deemed  to  be 
fellow-servants.  I.0NtsT//lv  C.  &*  L.  R.  Co. 
v.  Catieus,  ()  Hush  (Ay.)  5.19. 

When  one  |)erson  lends  his  servant  to  an- 
other for  a  particular  employment,  the  ser- 
vant, lor  anything  done  in  that  [jarticular 
em[)loyment,  must  be  dealt  with  as  a  ser- 
vant of  the  man  to  whom  he  is  lent,  al- 
though he  remains  the  general  servant  of 
the  person  who  lent  him  ;  and  if  the  servant 
receives  inj\iries  in  such  employment  from 
the  negligence  of  a  servant  of  the  person  to 
whom  he  is  lent,  he  cannot  recover  there- 
for. Hasty  V.  Srars,  157  Mass.  123,  31  N. 
E.  Rep.  759.— (JUoTINfi  Rourke  v.  White 
Moss  Colliery  Co.,  2  C.  P.  I).  205. 

If  a  party  injured  was  lawfully  in  the 
building  where  the  injury  was  received,  in 
the  course  of  liis  employment,  he  was  a  fel- 
low-servant with  those  whose  negligence 
produced  the  injury.  Collyer  v.  Pennsyhia- 
nia  R.  Co.,  49  A'.  /.  L.  59,  6  Atl.  Rep.  437. 

Under  the  Alabama  law,  a  car  inspector, 
a  brake  repairer,  and  a  brakeman  are  fellow- 
servants,  and  one  cannot  recover  against  the 
company  for  injuries  resulting  from  the 
negligence  of  the  others.  Nashville,  C.  &^ 
St.  L.  R.  Co.  V.  Foster,  1 1  Am.  i5-»  E.ng.  R. 
Cas. lio,  10  Lea  (Tenn.)  351. — Quoting  Mo- 
bile &  O.  R.  Co.  V.  Thomas,  42  Ala.  672. 

Servants  of  the  same  master,  to  be  f'  How- 
servants,  must  be  such  as  are  di"'  ' 
operating  with  each  other  in  a  .,ar 

line  of  employment.  Wel>l)  v.  Det.  >-  R. 
G.  IV.  R.  Co.,  7  Utah  363,  26  Pac.  ,.       .;Si. 

The  fellow-servant  or  the  co-employ<'-  for 
whose  negligence  the  company  is  not  liable, 
is  one  employed  in  the  same  shop  or  place 
with,  and  having  no  authority  over,  the  one 
injured,  and  who  is  no  more  charged  with 
the  discretionary  exercise  of  powers  and 
duties  resting  on  the  company  than  is  the 
one  injured.  Moon  v.  Richmond  &^  A.  R. 
Co.,  17  Am.  (S-»  Eng.  R.  Cas.  531,  78  Va.  745. 

One  who  is  charged  with  keeping  ma- 
chinery in  a  safe  condition  is  not  a  fellow- 
servant  with  one  who  operates  it,  in  the 
sense  wliich  would  relieve  the  company 
from  liability  when  the  latter  is  injured  by 
the  negligent  performance  of  his  duties  by 
tlie  former.     Houston  &»   T.  C.  R.  Co.  v. 


FELLOW-SLKVANTS,  197-100. 


i' 


Marcelles,  13  Am.  &>  En^.  A',  C'as.  231,  59 
TV.r.  334. 

Defendant  company,  which  was  orjjanizcd 
as  a  common  currier,  rented  a  room  to  a 
certain  person,  in  whicii  liquors  and  ci- 
gars were  to  be  sold,  cliary;iMj{  a  stipulated 
price  therefor,  and  for  his  board  and  the 
privilege  of  riding  to  and  from  the  place 
where  lie  boarded.  //t/</,  that  he  was  not 
an  cni|)loy6,  so  as  to  exempt  the  company 
from  liability  for  injuries  received  through 
the  negligence  of  other  employes.  Ytoinans 
V.  Contra  Costa  Steam  Xav.  Co.,  44  Cal.  71. 

107.  Dupciids  upon  tlic  circiiiii- 
staneosot'ejiclica.'<e.—VVlK:ther  a  servant 
is  a  fellow-servant  or  not  depends  upon  the 
facts  and  circumstances  of  the  particular 
case.  McUridc  v.  Indianapolis,  F.  &>  S. 
Co.,  5  /«</.  ^///>.  482,  32  ^V.  J-:.  Kef).  579. 
Pittsburgh,  Ft.  W.  &^  C.  R.  Co.  v.  Lcxuis,  33 
Ohio  St.  196.  Wellman  v.  On-t^on  S.  L.  &* 
U.  N.R.  Co.,  21  <>/x'.  530,  28  i\ic.  Rep.  625. 

108.  l>e|iuii(lsoii  iiiitiire  ot'sei'viuo, 
n«»t  on  rank  ol'siM'vants.— It  is  not  the 
rank  of  an  cmi)loyc  or  his  authority  over 
other  employes,  but  the  nature  of  the  ser- 
vice he  performs  which  determines  whether 
.ic  is  a  vice-principal  or  a  fellow-servant. 
l.indvall  V.  Woods,  39  Am.  Gf*  Eui^.  R.  Cas. 
339,  41  Minn.  212,  4  L.  R.  A.  793.  42  A^.  ll\ 
Rep.  1020.  Mobile  Csr*  M.  R.  Co.  v.  Smith, 
y)  Ala.  245.— FoM.owKi)  in  Built/.  Mobile 
»V  M.  R.  Co.,  67  Ala.  206.  Limitkd  in 
Georgia  Pac.  R.  Co.  v.  Davis,  92  Ala.  300. — 
Chirai^o  i!r»  A.  R.  Co.  v.  May,  1 5  ,//;/.  &^  Eng. 
R.  Cas.  320,  108  ///.  283.  Hofnai^le  v.  New 
York  C.  &^/f.  R.  R.  Co.,  SS  M.  Y.  608;  re- 
7'ersint,'-  i  T.  Sf^  C.  346.  Krueqer  v.  Louis- 
ville, N.  A.  <S^  C.  R.  Co.,  31  Am.  i^  En^. 
R.  Cas.  329,  III  Ind.  51.9  West.  Rep.  247,  '. 
N.  E.  Rep.  957.  Hard  v.  Vermont  &^  C.  R. 
Co.,  32  Vt.  473.  Daves  v.  Southern  Pac. 
Co.,  08  Cal.  1 9,  32  Pac.  Rep.  708.  East  Tenn. , 
V.  .  G.  R.  Co.  V.  Rush,  15  Lea  (Tenn.)  145. 
Cincinnati,  If.  &•  D.  R.  Co.  v.  McMullen,  38 
Am.  i5-»  Eng.  R.  Cas.  165,  117  /nd.  439,  20  N. 
E.  Rep.  287.  Justice  v.  Pennsylvania  Co., 
53  A>n.  &•  Eng.  A'.  Cas.  604,  130  Ind.  321, 
30  \".  E.  Rep.  303.  Ell  V.  Northern  Pac.  R. 
Co..  48  Am.  &^  Eng.  R.  Cas.  318,  i  N.  Dak. 
336.— Applying  St.  Louis.  A.  &  T.  R.  Co. 
V.  Welch,  72  Tex.  298,  10  S.  W.  Rep.  529 ; 
Elliot  V.  Chicago,  M.  &  St.  P.  R.  Co.,  5 
Dak.  523,  41  N.  W.  Rep.  758 ;  Fagundes  v. 
Central  Pac.  R.  Co., 79  Cal.  97, 21  Pac.  Rep. 
437;  Randall  v.  Baltimore  &  O.  R.  Co.,  109 
U.  S.  478,  3  Sup,  Ct.  Rep.  322 ;  Van  Wickle 

5  D.  R.  D.— 46. 


V.  Manhattan  R.  Co.,  32  Fed.  Rep.  278; 
McMaster  v.  Illinois  C.  R.  Co.,  65  Miss. 
264,  4  So.  Rep.  59;  Naylor  7k  New  York  C. 
&  H.  R.  R.  Co.,  33  Fed.  Rep.  «oi  ;  Van 
Avery  v.  Union  Pac.  R.  Co.,  35  Fed.  Rep. 
40;  Connelly  7'.  Minneapolis  I'.astern  K.  Co., 
38  Minn.  80,  35  N.  W.  Kep.  5.S2 ;  Howard  v. 
Denver  &  R.  G.  R.  Co..  26  Fed.  Rep.  837; 
Houston  <i  T.  C.  R.  C(j.  v.  Rider,  62  Tex. 
267  ;  Gormley  v.  (Jliio  tS:  M.  R.  Co.,  72  Ind. 
31 ,  Collins  V.  St.  Paul  &  S.  C.  R.  Co.,  30 
Minn.  31,  14  N.  VV.  Rep.  60;  Clillord  v.  Old 
Colony  R.  Co.,  141  Mass.  564,  6  N.  E.  Rep. 
751  ;  Kcyes  v.  Pennsylvania  Co.,  (P.i.)  3  Atl. 
Rep.  15;  VVhaalan  v.  Mad  River  A  L.  E.  R. 
Co.,  8  Ohio  St.  249. 

If  an  act  done  or  omitted  is  in  the  execu- 
tion of  the  proper  details  of  the  i)riM('ipal 
work  which  lias  been  by  the  master  directed 
to  be  done,  such  execution  of  i>roper  details 
is  the  act  of  the  servant,  no  matter  how  high 
the  rank  of  the  subordinate  who  performs 
the  labor.  Shiner  v.  Russell,  6  N.  i '.  S.  R. 
78. 

The  relation  of  master  and  servant  is  not 
determined  by  gradation  of  rank  or  superi- 
ority, but  by  the  nature  of  the  aci  causing 
the  injury.  If  this  act  be  one  wliicli  de- 
volves upon  the  master,  the  delegation  of  it 
to  a  servant  does  not  dischaige  the  master 
from  liability  for  its  neglig('nt  [)crformance  ; 
but  if  the  act  be  one  within  the  duty  of  a 
servant,  its  negligent  performance  is  the 
negligence  of  a  fellow-servant,  and  the 
master  is  not  liable.  Geoghegun  v.  villas 
Steamship  Co.,  51  N.  V.  ^.A'.'sGS,  22  N.  Y. 
Supp.  74,cf. 

too.  for   servants    may   be  of 

dift'«rciit  {jrados.  —  The  law  rt^cognizes 
no  distinction  growing  out  of  gr.ides  of  em- 
ployment of  the  respective  servants  of  the 
same  employer;  and  a  foreman,  conductor, 
or  other  superior  servant,  who  is  not  clotiied 
with  the  authority  of  vice-principal  and  in 
whose  favor  the  principal  has  not  abdicated 
his  authority,  is  a  fellow-servant  nf  an  in- 
ferior employe,  under  the  law  applicable  to 
the  liability  of  a  master  for  the  negligence 
of  his  servants.  Congrave  v.  .Southern  Pac. 
R.  Co.,  48  Am.  &*  Eng.  R.  Cas.  337,  8S  Cal. 
360,  26  Pac.  Rep.  175.— CKiTici.siNd  Brown 
v.  Sennett,  68  Cal.  225,  58  Am.  Rep.  8  ;  Mc- 
Kune  V.  California  Southern  R.  Co.,  66  Cal. 
302.  D1.STINGUI.SHING  Beeson  v.  Green 
Mountain  Gold  Min.  Co.,  57  Cal.  20;  San- 
born V.  Madera  F.  &  T.  Co.,  70  Cal.  261. 

All  those  who  are  subject  to  the  same 
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general  control  and  are  co-operating  in  the 
prosecution  or  acconiplishnient  of  the  same 
general  end  and  purpose,  are,  while  engaged 
in  the  common  pursuit,  without  regard  to 
tlieir  relative  rank,  co-employes.  Cincinnati, 
H.  &*  D.  K.  Co.  V.  McMidUn,  3S  Am.  6- 
Eng.  K.  Cas.  165,  117  J  mi.  439,  20  iV.  E. 
Kep.  287.  Indiann  Car  Co.  v.  Parker,  100 
hid.  181.  —  Criticising  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Ross,  112  U.  S.  377,  31  Alb. 
L.  J.  8.  Distinguishing  Rogers  v.  Over- 
ton, 87  Ind.  410;  Indiana  Mfg.  Co.  v.  Mil- 
lican,  87  Ind.  87.  Reconciling  Uoyce  v. 
Fitzpatrick,  80  Ind.  526;  Mitchell  v.  Robin- 
son, 80  Ind.  281.  Reviewing  Hard  v. 
Vermont  &  C.  R.  Co.,  32  Vt.  473;  Brown  ta 
Winona  &  St.  P.  R.  Co.,  27  Minn.  162,  38 
Am.  Rep.  285 ;  Peterson  v.  Whitebreast  C. 
&  M.  Co.,  50  Iowa  673,  32  Am.  Rep.  143; 
Blake  v.  Maine  C.  R.  Co.,  70  Me.  60, 
35  Am.  Rep.  297 ;  McAndrews  v.  Burns,  39 
N.  J.  L.  117. — Higgins  v.  Missouri  Pac. 
K.  Co.,  104  Mo.  413,  16  S.  IV.  Kcp.  409. 
Kirk  V.  Atlanta  (&«•  C.  A.  L.  R.  Co.,  25  Am. 
&•  Eng.  R.  Cas.  507,  94  A'.  Car.  625,  55  Am. 
Rep.  621  East  Tenn.,  V.  <S-  G.  R.  Co.  v. 
Rush,  15  Lea  i^Tenn.)  145. 

A  superior  servant  is  not  a  vice-principa! 
when  he  orders  a  subordinate  to  perform  a 
service  which  results  in  an  injury  occasioned 
merely  from  an  ordinary  risk  of  the  latter's 
employment.  Davis  v.  Detroit  <S-  M.  R. 
Co.,  20  Mic/t.  105. 

200.  contrary  rule  in  Ten- 
nessee.— Two  servants  are  not  to  be  con- 
sidered as  fellow-servants  wlien  one  is  sub- 
ordinate to  the  other.  W^as/iburn  v.  Nash- 
villi  5-  C.  R.  Co..  3  Head  (Tenn.)  638. 

One  who  is  a  superior  servant  to  another, 
even  though  in  the  same  department,  is  not 
his  fellow-servant.  East  Tenn.,  V.  &*  G.  R. 
Co.  V.  De  Armond,  86  Tenn.  73,  6  Am.  St. 
Rep.  8 1 6,  5  5.    W.  Rep   600. 

201.  DistiiiKiiisIied  from  vice- 
prineipnls. — Where  a  servant  occupies 
the  position  both  of  vice-principal  and 
fellow-servant  to  other  servants  in  the  em- 
ploy of  the  same  master,  while  performing 
duty  merely  as  a  fellow-servant  he  must  not 
be  considered  in  any  way  a  vice-priicipal 
so  as  to  make  the  company  responsible  for 
his  negligence.  Chicago  &•  A.  R.  Co.  v. 
May,  15  Am.  &*  Eng.  R.  Cas.  320,  108  ///. 
288.  Hofnagle  v.  New  York  C.  &*  H.  R.  R. 
Co.,  55  A^.  V.  608;  reversing  i  T.  &*  C. 
346.  Fitsgerald  v,  Honkomp,  44  ///.  App. 
365.    Krueger    v.  Louisville,  N.  A.  &*  C. 


R.  Co.,  31  Am.  &"  Eng.  R.  Cas.  329,  11  r 
/nd.  51.  9  ireit.  Rep.  247,  II  .^V.  E.  Rep. 
957.  Ell  V.  Northern  Pac.  R.  Co.,  48  Am, 
»S-  Eng.  R.  Cas.  318,  i  A'.  Dak.  336.  Hard 
V.  Vermont  Sr'  C.  /.'.  Co.,  32  Vt.  473.  Daves 
V.  Southern  Pac.  Co.,  98  Cal.  19,  32  Pac. 
Rep.  708. 

If  the  offending  servant  is  in  the  dis- 
charge of  a  duty  which  he  owes  to  the 
master  he  is  a  fello»v-servant  with  others 
engaged  in  the  same  common  business. 
Justice  V.  Pennsylvania  Co.,  53  .,-/;//.  dr>  Eng, 
R.  Cas.  604,  130  Ind.  321,  30  N.  E.  Rep.  303. 

202.  In  common  .service  of  the 
same  company.— Fellow-servants  within 
the  rule  are  persons  engaged  in  the  same 
common  service  under  the  same  general 
control.  Gravelle  v.  Minneapolis  &•  St.  L. 
R.  Co.,  3  J}hCrary  (!/.  S.)  352,  10  Fed.  Rep. 
711,  Tot  ten  V.  Pennsylvania  R.  Co.,  1 1  Fed. 
Rep.  564.  Chicago  Qr^  N.  IV.  R.  Co.  v. 
Sckcuring,  4  HI.  App.  533.  Kranz  v.  White, 
8  ///.  App.  583.  Chicago  &^  E.  I.  R.  Co.  v. 
Hagar,  1 1  ///.  App.  498.  Chicago,  B.  &•  Q. 
R.  Co.  V.  Stajoid.  16  ///.  ////.  84.  LoiJs- 
ville  6»  A'.  R.  Co.  v.  Collins,  2  Dtm.  (Ay.) 
114.  New  Orleans,  J.  &-  G.  yV.  R,  Co.  v. 
Hughes,  49  Miss.  258.— Followed  in  Mc- 
M aster  i*.  Illinois  C.  R.  Co.,  41  Am.  &  Eng. 
R.  Cas.  486,  65  Miss.  264,  7  Am.  St.  Rep. 
653,  4  So.  Rep.  59;  Louisville,  N.  O.  &  T. 
R.  Co.  V.  Petty,  41  Am.  &  Eng.  R.  Cas.  444, 
67  M'-'5.  255,  7  So.  Rep.  351;  Lagrone  v. 
MoM  :  &  O.  R.  Co.,  67  Miss.  592,  7  So. 
Rep.  ^■^2.— Louisville,  N.  0.  &>  T.  R.  Co.  v. 
Conroy,  63  Miss.  562.  Foster  v.  Missouri 
Pac.  R.  Co.,  115  Mo.  165,  21  S.  IV.  Rep.  916. 
Coon  V.  Syracuse  &*  U.  R.  Co.,  6  Barb. 
(N.  K)  231.  Donnelly  v.  Brooklyn  City  R. 
Co.,  34  Am.  &>  Eng.  R.  Cas.  103,  109  A'.  Y. 
16,  15  N.  E.  Rep.  733,  14  N.  Y.  S.  R.  29,  if 
Cent.  Rep.  875;  reversing  y^  Hun  d^"],  mem. 
Warner  v.  Erie  R.  Co.,  29  N.  J'.  46S ;  re- 
versing 49  Bard.  558.  Loughlin  v.  State, 
105  A".  Y.  159,  II  A^.  E.  Rep.  371.  Dobbin 
v.  Richmond  <&-  D.  R.  Co.,  9,1  N.  Car.  446. 
Ponton  V.  Wilmington  &•  II '.  R.  Co. ,  6  Jones 
(A'.  Car.)  245.  Hardy  v.  Carolina  C.  R.  Co., 
76  A^.  Car.  5,  14  Am.  Ry.  Rep.  309.  Mad 
River  &•  L.  E.  R.  Co.  v.  Barber,  5  Ohio  St. 
541.  Clc7'eland,  C.  &*  C.  R.  Co.  v.  Keary.  3 
Ohio  St.  201.  Whaalan  v.  Alad  River  &*  L. 
E.  R.  Co.,  8  Ohio  St.  249.  Te.vas  &>  P.  R. 
Co.  V.  Scott,  64  Te.v.  549.  Waller  v.  South 
Eastern  R.  Co.,  9  Jur.  N.  S.  501,  32  L.  J. 
Ex.  205,  II  W.  R.  731,  8  L.  T.  325,  2  //. 
5*  C.  102.— Followed  unwillingly  in 
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Morgan  v.  Vale  of  Neath  R.  Co.,  33  L.  J. 
Q.  B.  260,  12  W.  R.  ioi2.—Swainson  v. 
Norih  Eastern  R.  Co.,  47  L.  J.  Ex.  372,  38 
L.  r.  201.  26  IV.  R.  413,  Z.  A'.  3  Ex.  D. 
341  ;  reversing  yj  L.  T.  102,  25  W.  R.  676. 

The  servants  must  have  been  in  the  same 
line  or  department  of  employment.  Buck- 
ley V.  Gould  &■•  C.  Silver  Min.  Co.,  8  Sawy. 
{U.  S.)  394,  14  Feil.  Rep.  833.  Chicago  &» 
N.  W.  R.  Co.  V.  Swett,  45  ///.  197.  Indian- 
apolis &*  St.  L.  R.  Co.  V.  Johnson,  102  Ind, 
352,  26  N.  E.  Rep.  200.  Bogard  v.  Louis- 
ville, E.  &•  St.  L.  R.  Co.,  1 00  Jnd.  491. 
Indiana  Car  Co.  v.  Parker,  100  /«</,  181. 
Sullivan  v.  7V/^^£>,  ^F.  6-  fT,  A'.  Co.,  58 
/«rtf.  26.  Cohtmbus  &»  I.  C.  R.  Co.  v.  Ar- 
nold, 31  /«^/.  174.  Wilson  V.  Madison,  etc., 
R.  Co.,  18  /«^/.  226.  Ohio  Sr*  M.  R.  Co.  v. 
Tindall,  13  /«</.  366.  Madison  &*  /.  ^.  Cb. 
V.  Bacon,  6  Ind.  205.  Earn/ell  v.  Boston  &» 
II'.  R.  Corp.,  4  Mete.  (Mass.)  49.  Hunn  v. 
.Michigan  C.  R.  Co.,  41  ^w.  <&*  Eng.  R.  Cas. 
452,  78  .Mich.  513,  7  Z.  A'.  A.  500,  44  iV.  W. 
Rep.  502.  Z/V/'/^  Miami  R.  Co.  v.  Fitzpat- 
rick,  42  (9//W  5/.  318.  Mensch  v.  Pennsyl- 
vania R.  Co.,  53  .^w.  (S-  ^»f.  ^.  taj.  198, 
150  Pa.  St.  598,  25  ^//.  /?^/.  31,  30  fF.  AT. 
C  548.  Dwyer  v.  American  Exp.  Co.,  53 
/i;«.  (S-  ^w^.  R-  Cas.  612,82  Wis.  307,  52 
A^.  rf.  /?(f/.  304.  Brabbils  v.  Chicago  &* 
N.  W.  R.  Co.,  38  rr/j.  289.  Moseley  v. 
Chamberlain,  18  TF/i.  700. 

The  servants,  to  be  fellow-servants,  must 
be  engaged  in  a  common  work  or  in  the 
same  general  undertaking.  Parrish  v.  Pen- 
sacola  &*  A.  R.  Co.,  28  Fla.  251,  9  So.  Rep. 
696. 

The  two  servantji  must  be  co-employ6s 
directly  operating  with  each  other  in  a  par- 
ticular business,  in  the  same  line  of  em- 
ployment, or  their  usual  duties  must  bring 
tiiem  habitually  together,  so  that  they  may 
exorcise  a  mutual  influence  upon  each  other 
promotive  of  proper  caution.  Chicago  &» 
N.  W.  R.  Co.  V.  Snyder,  28  Am.  <&-  Eng.  R. 
Cas.  61 1,  117  ///.  376,  7  //.  E.  Rep.  604;  re- 
versing 1 8  ///.  App.  640.  Chicago  &*  A.  R. 
Co.  V.  Hoyt,  31  Atn.  &*  Eng.  R.  Cas.  309, 12a 
///.  369,  12  N.E.  Rep.  225,  9  West.  Rep.  785. 

Fellow-workmen  are  in  a  common  em- 
ployment when  each  of  them  is  employed 
in  a  service  or  work  of  such  a  kind  that  all 
the  others,  in  the  exercise  of  ordinary  sa- 
gacity, ought  to  be  able  to  foresee,  when 
accepting  employment,  that  it  may  prob- 
ably expose  them  to  the  risk  of  injury  in 
case  he  is  negligent.    Lindvall  v.  Woods, 


44  Fed.  Rsp.  855.  Mc Andrews  v.  Burns, 
39  A'.  /.  Z.  117.— Reviewed  in  Indiana 
Car  Co.  V.  Parker,  100  Ind.  181. 

They  are  fellow-servants  who,  under  the 
direction  and  management  of  the  master 
himself,  or  of  some  servant  placed  by  the 
latter  over  them,  are  engaged  in  the  prose- 
cution of  the  same  common  work  without 
any  dependence  upon  or  relation  to  each 
other,  except  as  co-laborers  without  rank. 
Moore  v.  Wabash,  St.  Z.  &*  P.  R.  Co.,zi 
Am.  &*  Eng.  R.  Cas.  509,  85  Mo.  588.— 
Distinguished  in  Murray  v.  St.  Louis  C. 
&  W.  R.  Co.,  41  A  .  .  &  Eng.  R.  Cas.  446. 
98  Mo.  573.  F0LL..VED  IN  McDermottv. 
Hannibal  &  St.  J.  R.  Co.,  28  Am.  &  Eng.  R. 
Cas.  528,  87  Mo.  285.  Quoted  in  Sherrin 
V.  St.  Joseph  &  St.  L.  R.  Co.,  103  Mo.  378. 

Plaintiff  was  employed  as  a  yard  hand  to 
do  such  work  as  directed  by  a  foreman,  and 
was  directed  to  assist  in  the  removal  of  the 
parts  of  an  engine  which  had  been  taken  to 
pieces  by  another  employe,  called  a  "  strip- 
per," and  was  injured  through  the  negli- 
gence of  such  stripper  in  procuring  a 
defective  board  for  use.  Held,  that  they 
were  fellow-servants  and  the  company  was 
not  liable.  Chicago  S-  M.  W.  R.  Co.  v. 
Scheuring,  4  ///.  App.  533. 

Where  one  burning  a  brick  kiln  by 
means  of  crude  oil  burners  allowed  a  party 
having  a  different  burner  to  put  in  some  of 
his  burners  for  the  purpose  of  testing 
which  of  the  two  sets  of  burners  consumed 
the  least  oil  to  produce  the  same  heat  to 
burn  the  kiln,  the  latter  will  not  be  a  fellow- 
servant  with  an  employe  of  the  owner  of 
the  kiln  employed  by  him  in  the  work. 
Pullman  Palace  Car  Co.  v.  Laack,  143  ///. 
242,  32  N.  E.  Rep.  285. 

203.  Need  not  bo  working  to- 
gether at  the  time. — It  is  not  necessary, 
in  order  to  bring  a  case  within  the  rule  that 
an  employer  is  not  responsible  to  those  in 
his  employ  for  injuries  caused  by  the  negli- 
gence or  misconduct  of  a  fellow-servant, 
that  the  servant  who  causes  and  the  one 
who  suffers  the  injury  should  be  at  the 
time  working  together  in  the  same  particu- 
lar work;  it  is  sufficient  if  they  are  in  the 
employment  of  the  same  master,  engaged 
in  the  same  common  enterprise,  and  both 
employed  to  perform  duties  tending  to  ac- 
complish the  same  general  purpose.  South 
Fla.  R.  Co.  V.  Weese,  32  Fla.  212,  13  S'*;.  Rep. 
436.— Approving  Wright  v.  New  York  C. 
R.  Co..  25  N.  Y.  562 ;  Texas  &  P.  R.  Co.  v. 
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Harrington,  62  Tex.  597 ;  Holden  v.  Fitch- 
burg  R.  Co.,  129  Mass.  268;  Kirk  v.  Atlanta 
&  C.  A.  L.  R.  Co.,  94  N.  Car.  625 ;  Foster 
V.  Minnesota  C.  R.  Co.,  14  Minn.  360;  New 
York,  L.  E.  &  W.  R.  Co.  v.  Bell,  112  Pa.  St. 
400;  Slattery  v.  Toledo  &  W.  R.  Co.,  23 
Ind.  81 ;  Gormley  I/.  Ohio  &  M.  R.  Co.,  72 
Ind.  31.  Reviewing  Parrish  v.  Pensacola 
&  A.  R.  Co.,  28  Fla.  251,  9  So.  Rep.  696; 
Chicago  &  A.  R.  Co.  v.  Murphy,  53  111.  336; 
Richmond  &  D.  R.  Co.  v.  Norment,  84  Va. 
167. 

204. nor  en{;ae;ccl  in  the  same 

particular  work.— To  constitute  fellow- 
servants  within  the  rule,  employes  need  not 
be  at  the  same  time  engaged  in  the  same 
particular  work,  provided  they  are  in  the 
employment  of  the  same  master,  engaged 
in  the  same  common  work,  and  performing 
duties  and  services  for  the  same  general 
purpose;  and  this,  though  one  injured  may 
be  inferior  in  grade  and  subject  to  the  di- 
rection and  control  of  a  superior  wiiose  act 
has  caused  the  injury.  LeTvis  v.  Set/at,  1 16 
Pa.  St.  628,  9  Cent.  Rep.  751,  11  Atl.  Rep. 
514,  20  \V.  N.  C.  145. — Distinguished  in 
Spancake  v.  Philadelphia  &  R.  R.  Co.,  148 
Pa.  St.  184;  Reiser  v.  Pennsylvania  Co., 
152  Pa.  St.  38.  Quoted  in  Northern  Pac. 
R.  Co.  f.  Charless,  51  Am.  &  Eng.  R,  Cas. 
198,  51  Fed.  Rep.  562,  7  U.  S.  App.  359,  2  C. 
C.  A.  380.— .V«y  Vori;  L.  E.  ^  W.  R.  Co. 
V.  Bell,  28  Am.  &*  Eng.  R.  Cas.  338,  1 1 2  Pa. 
St.  400, 4  .///.  Rep.  50.— Following  Lehigh 
Valley  Coal  Co.  v.  Jones,  86  Pa.  St.  432 

205.  llalntiially  consociated.— To 
constitute  servants  of  the  same  master 
"  fellow-servants,"  within  the  rule  respon- 
deat superior,  it  is  not  enough  that  they  are 
engaged  in  doing  parts  of  the  same  work, 
or  in  the  promotion  of  the  same  enterprise 
carried  on  by  the  master,  not  requiring  co- 
operation or  bringing  them  together,  or  in 
such  relations  as  that  they  may  have  an 
influence  upon  each  other,  but  it  is  essential 
that  at  the  time  it  is  claimed  such  relation 
exists  they  shall  be  directly  co-operating 
with  each  other  in  the  particular  business  in 
hand.  Chicat^o  &'  N.  IV.  R.  Cr.  v.  Moranda, 
17  Am.  &*  Eng.  R.  Cas.  564,  108  ///.  576; 
explaining  93  ///,  302.— Quoted  in  Chi- 
cago &  A.  R.  Co.  V.  Kelly,  127  111.  637,  21  N. 
E.  Rep.  203 ;  Parker  v.  Hannibal  &  St.  J.  R. 
Co.,  109  Mo.  362.  Reviewed  and  applied 
IN  Chicago,  B.  &  Q.  R.  Co.  v.  Young,  26 
111.  App.  1 1 1.— Stafford  v.  Chicago,  B.  &»  Q. 
Ji.  Co.,  114  ///.  244.  3  N.  E.  Rep,  185.— Ap- 


proved IN  United  '  ates  Rolling  Stock 
Co.  V,  Wilder,  25  Am.  &  Eng.  R.  Cas.  414, 
116  111.  \oo.— Chicago  &*  A.  R.  Co.  v.  Kelly, 
127  ///.  637,  21  N.  E.  Rep.  203;  affirming 
28  ///.  App.  655.— Quoting  Chicago  &  N. 
W.  R.  Co.  V.  Moranda,  108  111.  5S0. — Fol- 
lowed IN  Lake  Erie  &  W.  R.  Co.  v.  Mid- 
dleton,  46  111.  App.  218.  Reviewed  in 
Di.xon  V.  Cliicago  <S  A.  R.  Co.,  109  Mo.  4t3. 
Chicago  &>  A.  R.  Co.  v.  O' Bryan,  1 5  ///.  App. 
134.  Lake  Erie  &*  IV.  R.  Co.  v.  MiddUton, 
46  ///.  App.  2 1 8.  Bier  v.  Jeffersonville,  M. 
<^  /.  R.  Co.,  132  Ind.  78,  31  A'.  E.  Rip.  471. 
306.  so  as  to  mutually  influ- 
ence each  other. — If  they  are  not  associ- 
ated together  in  the  performance  of  their 
duties,  or  their  employment  does  not  re- 
quire co-operation,  or  bring  them  together 
or  into  such  relations  that  they  can  exercise 
an  influence  upon  each  other  promotive  of 
proper  caution,  they  are  not  fellow-servants, 
within  the  rule  which  exempts  the  master 
from  liability  for  injury  to  one  through  the 
negligence  of  the  other.  Louisville,  E.  &* 
St.  L.  Con.  R.  Co.  v.  Haiuthorn,  147  ///.  226, 
35  N.  E.  Rep.  534.  Chicago  6-  A.  R.  Co.  v. 
Hoyt,  31  Am.  &>  Eng.  R.  Cas.  309,  122  ///. 
369,  12  A'^.  E.  Rep.  225,  9  JFest.  Rep.  785. 
Chicago  (S>»  A'^.  ir.  R.  Co.  v.  Snyder,  28  Aw. 
&>  Eng.  R.  Cas.  611,117///.  376,  7  A^.  E.  Rep. 
604;  reversing  18  III? App.  640.  Chicago  <S>» 
N.  W.  R.  Co.  V.  Moranda,  17  Am.  &^  Eng. 
R.  Cas.  564,  108  ///.  576;  explaining  93  ///. 
302.  North  Chicago  Rolling  Mill  Co.  v. 
Johnson,  114  ///.  57,  29  N.  E.  Rep.  186.— 
Followed  in  Lake  Erie  &  W.  R.  Co.  v. 
Middleton,  46  111.  App.  218.  Quoted  in 
Louisville,  E.  &  St.  L.  Con.  R.  Co.  v.  Haw- 
thorn, 45  111.  App.  635;  Peoria.  D.  &  E.  R. 
Co.  v.  Johns,  43  111.  App.  83. — Lake  Erie 
&-  W.  R.  Co.  V.  Middleton,  46  ///.  ////.  21 8. 
— Following  North  Chicago  Rolling  Mill 
Co.  V.  Johnson,  114  111.  57;  Chicago  & 
A.  R.  Co.  V.  Kelly,  127  111.  dyj.—Relyea  v. 
Kansas  City,  Et.  S.  &*  G.  R.  Co.,  53  //;«.  &* 
Eng.  R.  Cas.  578,  112  Mo.  86, 20  5.  W.  Rep. 
480.  Daniels  v.  Union  Pac.  R.  Co. ,  6  Utah 
357.  23  Pac.  Rep.  762.  Webb  v.  Denver  iS- 
R.  G.  IV.  R.  Co.,  7  Utah  363,  26  Pac.  Rep. 
981. 

207.  NcotI  not  bo  hired  or  subject 
to  dlscharere  by  same  person.— The 
fact  that  one  employe  upon  a  railroad  is 
hired  and  discharged  by  one  superior  agent, 
and  another  by  another,  does  not  affect  the 
relation  of  the  employes  to  each  other  as 
fellow-servants.    Slater  v.  Jewett,  5  Am.  &* 
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Eng.  R.  Cas.  515,  85  N.  V.  61,  39  Am.  Rep. 
627. — Distinguishing  Flike  v.  Boston  & 
A.  R.  Co.,  5-3  N.  Y.  549;  Fuller  v.  Jewett, 
80  N.  Y.  46,  Crispin  v.  Babbitt,  81  N.  Y. 
516. 

208.  Need  uot  receive  same  wages. 
— UilTercnces  in  wages  or  work  do  not  affect 
the  (luostion  of  fellow-service  if  the  general 
business  is  the  same.  New  Orleans,  J.  Sf 
(J.  A'.  R.  Co.  V.  Hughes,  49  Miss.  258. 

aOJ).  Volunteers.*— A  person  who  is 
injured  while  voluntarily  assisting  servants 
of  a  railway  company  in  tiieir  work  is  a  fel- 
low-servant of  the  company's  employes, 
wiiliin  the  meaninj-  of  the  rule  exempting 
the  master  from  responsibility.  Degg  v. 
Midland R.  Co.,  1  H.  <S-  A'.  773,  zjur.  N. 

.v.  395,  26  L.J.  Ex.  171.— DlSTINGUISHEU  IN 

Wright  z>.  London  &  N.  W.  R.  Co.,  33  L. 
T.  830.  L.  R.  I  Q.  B.  D.  252,  45  L.  J.  Q.  B. 
570. — .Maytonw  Texas&^  /'.  R.  Co.,  63  Te.v. 
77.  Ell  son  V.  Sabine  &*  E.  T.  R.  Co.,6^  Tex. 
577.  But  compare  ll'rig/it  v.  London  &* 
a:  J1'.  R.  Co.,  33  L.  T.  S30.  L.  R.  i  Q.  li.  D. 
252,  45  L.f.  Q.  B.  D.  570;  affirming  L.  R. 
lo  Q.  n.  298,  44  Z.  /.  <2.  B.  119,  32  L.  T. 

599- 

If  the  injured  person  is  not  a  volunteer, 
but  engaged  at  the  request  or  with  the  per- 
mission of  the  railroad's  agent  in  a  transac- 
tion of  interest  as  well  to  himself  or  his  mas- 
ter as  to  the  railroad  company,  lie  is  entitled 
to  the  same  protection  against  the  negli- 
gence of  the  company's  serv.i;:ts  as  if  he 
weie  at  the  time  attending  to  nis  own  pri- 
vate a  flairs.  Eason  v.  Sabine  &*  E.  T.  R. 
Co.,  65  Tex.  577.— OuuTKlJ  IN  Bonner  v, 
Bryant,  79  Tex.  540. 

b.  Who  are  Vice-principals. 

210.  Depends  upon  the  circiini- 
stanees  ufeacli  ease. — Whether  a  servant 
is  a  vice-priuci()al  or  a  feli(jw-servaiit  with 
ancjtlicr  servant  depends  upon  the  circum- 
stances of  the  particular  case.  Chiiago  &• 
A.  R.  Co.  v.  May,  15  .bn.  &^  Eng.  R.  Cas, 
320,  loS  ///.  288.  Me  Bride  v.  Indianapolis 
E.  ^  S.  Co.,  5  fnd.  App.  4S2,  32  N.  E.  Rep, 
579.  Riltslnirgh,  Ft,  W.  Sf  C.  R.  Co.  v. 
Le7ois,  33  O/tio  S/.  196. 

211.  Depends  not  upon  rank,  but 
upon  duties  Imposed  on  servant.— 
The  more  fact  that  one  of  a  number  of  ser- 

*  Liability  of  compimy  for  injuries  to  persons 
assisting  by  request  or  consent  of  those  in  au- 
thority, sec  notes,  32  L.  R.  A.  664;  07  Am.  Dec. 
597. 


vants  who  are  in  the  habit  of  working  to- 
gether in  the  same  line  of  employment  for 
a  common  master  has  power  to  control  and 
direct  the  actions  of  the  others  with  respect 
to  such  employment  will  not  of  itself  ren- 
der the  master  liable  for  the  negligence  ot 
the  governing  servant,  resulting  in  an  injury 
to  one  of  the  others,  without  regard  to  other 
circumstances.  Chicago  &>  A.  R.  Co.  v. 
May,  15  AnLSr*  Eng.  v\  Cas.  320,  108  ///. 
288. 

Whether  ir  a  given  case  one  is  acting  as 
the  representative  of  the  master,  or  merely 
as  a  co-employe  with  others  employed  by 
the  same  master,  depends  upon  the  charac- 
ter of  the  duties  imposed  upon  him,  and 
which  he  is  performing  at  the  time,  and  not 
upon  his  rank  or  title.  Nail  v.  Louisville, 
N.  A.  Sf  C.  R.  Co.,  48  Am.  &>  Eng.  R.  Cas. 
309,  129  Ind.  260,  28  A'.  E.  Rep.  183,  611. 
Elike  v.  Boston  &-  A.  R.  Co.,  53  N.  Y.  549,  5 
Am.  Ry.  Rep.  392.  Knahtla  v.  Oregon  S. 
L.  &•  U.  N.  R.  Co.,  21  Or  eg.  136,  27  Pac. 
Rep.  91.  AV.r  v.  Texas  Pac.  R.  Co.,  ^2  Tex. 
473,  18  .S".  W.  Rep.  571.  Core  v.  Ohio  Rii'er 
A'.  Co.,  38  II'.  I'a.  456,  18  .V.  E.  Rep.  596. 
See  also  Chicago  &^  A.  R.  Co.  v.  A/ay,  15 
Aw.  &^  Eng.  R.  Cas.  320,  108  ///.  2S8. 

He  may  be  a  sui)erintendent,  a  foreman, 
or  a  middleman,  and  yet  be  a  fellow-servant 
with  hands  working  under  him.  Anderson 
V.  Bennett,  38  Am.  iS^  Eng.  R.  Cas.  87,  16 
Or  eg.  515,  &  Am.  St.  Rep.  311,  19  J'ac.  Rep. 
765. 

Two  servants  of  a  common  master  may 
occupy  a  threefold  relation  toward  each 
other,  entirely  dependent  on  the  duties 
imposed  upon  them  by  their  employment ; 
to  wit,  that  of  (I)  superior  or  master;  (2) 
co-ordinate  or  fellow-servant  ;  (3)  inferior 
or  servant.  Core  v.  Ohio  Rii>er  A'.  Co.,  38 
IV.  Fa.  456,  18  5.  E.  Re/>.  596. 

212.  Servants  eliarj;>:ed  with  duty 
of  i'urnl.sliin$>'  proper  aKeneies  and 
providing  safe  w<H'king  plaee.*  -The 
master  is  chargeable  for  any  act  of  negli- 
gence in  so  far  as  the  negligent  servant  is 
charged  with  the  performance  of  tiic  mas- 
ter's duty  to  his  servants,  such  as  the  selec- 
tion of  competent  servants,  the  furnishing 
of  suitable  tools  and  instrumentalities,  t'le 
providing  of  a  reasonably  safe  place  .n 
which  to  work,  and  the  observance  of  such 
care  as  will  not  expose  the  servant  to  ha;:- 

*  Servant  performing  master's  duty  to  supply 
safe  plice  to  work,  see  note,  38  Am.  &  E.nc.  K. 
Cas.  105. 
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ards  and  perils  which  may  be  guarded 
against  by  proper  diligence,  etc.;  and  to 
the 'extent  of  the  discharge  of  these  duties 
which  tlie  muster  owes  to  his  servant  by 
the  middlcnum  or  vice-principal  the  hitter 
stands  in  tlie  place  of  the  master.  Aniiirson 
V.  lieniu'tt,  38  Atn.  &>  Eiti^.  A\  Cas.  87,  16 
Ufi\,'-.  515,  19  /'lu:  A'l-p.  765,  8  A)/i.  5/,  AV/. 
311.  Mac/^ty  V.  Baltimore  &•  P.  A'.  Co.,  8 
A/in/,-,-v  in.  C.)  282. 

213.  Servants  standing;  in  the 
place  of  or  representing  the  com- 
pany.*— A  servant  through  whose  negli- 
,i;t;nce  another  servant  is  injured  is  a  vice- 
principal,  provided  he  was  in  the  perform- 
ance of  the  duty  imposed  by  law  upon  the 
company.  Foiies  v.  Phillips,  39  Ark.  17. 
Pullin.in  Palace  Car  Co.  v.  Laack,  143  ///. 
242,  32  N.  E.  Rep.  285.  Capper  v.  Louis- 
vilL\  E.  ^S^•  St.  L.  R.  Co.,2\  Am.  &-  £\r,  A\ 
Cas.  525,  103  /mi.  305,  2  iV.  E.  Rep.  749. 
Lindvall  v.  Woods,  39  Am.  &"  Eng.  R.  Cas. 
339,  41  Minn.  212,  4  L.  R.  A.  793,  42  /V.  IV, 
Rep.  1020.  Flike  v.  Bos/on  &^  A.  R.  Co.,  53 
A',  v.  S49,  5  Am.  Ry.  Rep.  392.  IVooden  v. 
IVestern  N.  Y.  &•  P.  R.  Co.,  43  IV.  V.  S.  R. 
218,  16  iV.  V.  Sup  p.  840.  Fuller  v.  Jewett, 
I  Am.  Sf  Eng.  R.  Cas.  109,  80  N.  V.  46, 
Knahtla  v.  Oregon  S.  L.  &>  U.  N.  R.  Co.,  21 
Oreg.  136,  27  Pac.  Rep.  91.  Brabbits  v. 
Cliicago  &*  N.  IV.  R.  Co.,  38  IVis.  289. 
Pike  V.  Chicago  &*  A.  R.  Co.,  41  Fed.  Rep. 
95.  Stockmeyer  v.  Reed,  55  Fed.  Rep.  259. 
Madden  v.  Chesapeake  (S-  t?.  A*.  C^.,  28  H''. 
I^a.  610,  57  Am.  Rep.  695.  Lewis  v.  iV.  Zo/^w 
A-  /.  /J/.  A'.  Co.,  59  iJA>.  495.  Brickner  v. 
A^.w/ Fi;;-/t  C.  A\  Co.,  zLans.  {N.  Y.)  506;  af- 
firmed in  49  iV.  Y.  672,  >«^///. 

A  servant  who  can  be  said  to  take  the 
place  of  or  represent  the  company  in  the 
performance  of  its  duties  to  its  servants  is  a 
vice-principal.  Colorado  Midland  R.  Co.  v. 
Nay  Ion,  17  Colo,  sor,  30  Pac.  Rep.  249. 
Elledge  V.  National  City  &•  O.  R.  Co.,  100 
Cal.  282,  34/'rtc.  Rep.  720. — Quoting  Daves 
V.  Southern  Pac.  Co.,  98  Cal.  19,  35  Am.  St. 
Rep.  x^"^,— Justice  v.  Pennsylvania  Co.,  53 
Am.  &•  Eng,  R.  Cas.  604.  130  Ind.  321,  30 
N.  E.  Rep.  303.  Loughlin  v.  State,  105  A'. 
Y.  159,  II  N.  E.  Rep.  371. 

If  the  particular  act  done  is  one  that  the 
law  implies  a  contract  duty  of  the  employer 
to  perform,  so  that  the  person  performing 


*  Negligence  of  instructor  furnished  by  eni> 
ployer,  see  note,  41  Am.  &  Eng.  R.  Cas.  470. 


it  is  a  vice-principal  as  to  that  act,  then  he 
IS  not  a  fellow-servant  with  the  other  labor- 
ers Sullivan  v.  New  York,  N.  H.  &*H.  R. 
Co.,  62  Conn.  209,  25  All.  Rep.  711. 

A  co-laborer  is  not  a  fellow-servant  of 
those  under  his  charge,  when  he  stands  in 
the  relation  of  a  governing  servant  and  per- 
forms duties  in  the  exercise  of  authority 
conferred  upon  him  by  the  company.  Chi- 
cago &>  A.  R.  Co.  V.  May,  1 5  yliii.  &*  Eitg. 
R.  Cas.  320,  loS  ///.  288.  Mad  River  &-  L. 
E.  R.  Co.  V.  Barber,  5  Ohio  St.  541. 

214.  Servant.s  to  wlioni  company 
delejjates  performance  of  its  duties, 
{jcnorally.— Where  the  master  deUgates 
to  an  agent  the  performance  of  duties  which 
the  law  devolves  upon  him,  the  agent  stands 
as  the  represetUativc  of  the  master,  and  a 
servant  may  maintain  an  action  for  injuries 
caused  by  the  negligence  of  the  agent  in 
matters  in  which  he  performs  the  duties  of 
the  master  and  is  his  representative.  In- 
diana Car  Co.  v.  Parker,  100  Ind.  181.— Re- 
viewing Flike  V.  Roston  &  A.  R.  Co.,  53 
N.  Y.  549;  McCoskerz/.  Long  Island  R.Co., 
84  N.  Y.  "JT.— Justice  v.  Pennsylvania  Co.,  53 
Am.  6^  Eng.  R.  Cas.  604,  130  Ind.  321,  30 
A'.  /:.  Rep.  303.  Hannibal  &'  St.  J.  R.  Co. 
V.  Fo.v,  15  AnL^*  Eng.  R.  Cas.  325,  31  Kan. 
586,3  Arr./iV/i.  320.— Quoting  Kansas  Pac. 
R.  Co.  V.  Salmon,  14  Kan.  524. — Quoted  in 
Criswell  v.  Pittsburfih,  St.  L.  &  C.  R.  Co.,  30 
W.  Va.  7()?>.— Atchison,  T.  &>  S.  F.  R.  Co. 
V.  Mck'ee,  37  Kan.  592,  15  Pac.  Rep.  484. 
Daves  v.  Southern  Pac.  Co.,  98  Cal.  19,  32 
Pac.  /up.  708.  Pennsylvania  Co.  v.  ll'hit- 
comb,  31  Am.  &*  Ettg.  R.  Cas.  149,  iii 
Ind.  2.12,  9  West.  Rep.  823,  12  A'.  E. 
Rep.  380.  F^ is  her  v.  <f)regon  S.  L.  6^  U. 
N.  R.  Co.,  53  Am.  &0  Eng.  R.  Cas.  539,  22 
Of'%''-  533.  '6  L.  A'.  A.  519.  30  Pac.  Rep.  425. 
Brown  v.  Minneapolis  &^  St.  L.  R.  Co.,  31 
Minn.  553,  18  A^.  W.  Rep.  834.  Mobile  &• 
M.  R.  Co.  v.  Smith,  sgAla.  245.  Elledge  v. 
National  City  &>  O.  R.  Co.,  100  Cal.  282,  34 
Pac.  Rep.  720.  Mackey  v.  Baltimore  &'  P. 
R.  Co.,  8  Mackey  {D.  C.)  282.  Miller  w. 
Southern  Pac.  Co.,  48  Am.  <S^  Eng.  R.  Cas. 
294,  20  Oreg.  285.  26  Pac.  Rep.  70.  Moon  v. 
Richmond  &*  A.  R.  Co.,  17  Am.  <S-  Eng.  R. 
Cas,  531,  78  Va.  745.  Baltimore  &*  O.  R. 
Co.  V.  McKensie,  24  Am.  &•  Eng.  R.  Cas. 
395,81  Trt.  71.— Following  Moon  7'.  Rich- 
mond &  A.  R.  Co.,  78  Va.  745.  Quoting 
Chicago,  M.  &  St.  P.  R.  Co.  7/.  Ross,  112 
U.  S.  ^77.— Madden  v.  Che.iapeake  &•  O.  R. 
Co.,  aS  fV.  Va.  610,  57  Am.  Rep.  695.— Ap- 
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PLIED  IN  Parker  v.  Hannibal  &  St.  J.  R.  Co., 

109  Mo.  362. 

It  is  the  law,  in  the  absence  of  express 
contract,  that  establishes  the  relation  of  the 
parties,  creating  him  agent  or  representative 
uf  ilie  master  who  performs  duties  which 
the  law  itself  makes  it  incumbent  on  the 
master  to  perform,  and  not  the  rules  or  reg- 
ulations of  the  company  designed  for  the 
"uidance  of  its  servants,  and  to  secure  rea- 
suuiible  safety  in  the  conduct  of  its  business. 
Miller  V.  Southern  Pac.  Co.,  48  Am.  6^  Etig. 
K.  C11.S.  294,  20  Orej;.  285,  26  Pac.  Rep.  70. 

The  (|iicstion  in  such  cases  is  not  whether 
the  company  reserved  to  itself  any  over- 
sight or  discretion,  but  whether  it  did  in 
fact  clothe  the  middleman  with  power  to 
jjerform  its  duties  to  the  servant  injured. 
Riley  v.  West  Virginia  C.  &^  P.  R.  Co.,  27 
//'.  Va.  145. 

One  who  commands  an  act  to  be  done, 
ami  who  possesses  the,  authority  to  com- 
mand and  enforce  obedience  from  all  ser- 
vants employed  in  a  distinct  department,  by 
virtue  of  the  power  delegated  to  him  by  the 
master,  is  not  a  fellow-servant ;  for  in  the 
absence  of  the  master,  the  command,  if  en- 
titled to  obedience,  must  be  that  of  the 
master,  conveyed  through  the  medium  of 
the  agent.  Taylor  v.  Evansville  iS^  7".  H. 
R.  Co..  41  Am.  iS~>  Eng.  R.  Cas.  4^7 >  '2i  /nti. 
124,  22  A^.  E.  Rep.  876,  6  L.  R.  A.  5S4. 

215.  Dclej^ated  duty  tu  pruvido 
sjil«  track  and  roadbed.— An  employe 
engaged  in  the  performance  of  some  duty 
which  the  master  owes  to  the  servant — 
such  as  that  of  a  railroad  company  to  fur- 
nish a  reasonably  safe  track  and  roadbed 
whereon  its  trainmen  may  operate  its  cars 
— is  a  vice-principal  as  distinguished  from  a 
fellow-servant;  and  his  negligence  causing 
injury  to  such  servant  will  render  the  master 
liable.  PisAer  v.  Oregon  S.  L.  &*  U.  N.  A'. 
Co.,  53  Am.  &*  Eng.  R.  Cas.  539,  22  Oreg, 
533.  30  ^'(^^-  ^^I'P-  425.  16  L.  R.  A.  519.— 
Distinguishing  Carlson  v.  Oregon  S.  L. 
&  U.  N.  R.  Co.,  21  Oreg.  454. 

V/hen  duties  are  intrusted  by  a  corpora- 
tior  to  an  officer  which  are  such  as  cannot 
properly  be  performed  by  the  corporation 
itself,  the  negligence  of  the  officer  is  not 
that  of  the  corporation,  unless  it  has  been 
negligent  in  his  selection.  So  held,  where  a 
fireman  on  a  construction  train  sought  to 
recover  from  the  company  for  injuries  re- 
ceived through  the  alleged  negligence  of 
the  superintendent  of  the  road  in  sending 


him  out,  whereby  he  ran  into  a  section  of 
the  road  which  was  washed  out.  Mobile  &» 
M.  R.  Co.  V.  Smith.  59  Ala.  245. 

210.  Delegated  duty  tu  l'iiriii.sli 
and  keep  in  rei)air  isai'e  iiiac]iiii<>ry, 
etc. — The  duty  to  provide  employes  with 
safe  machinery  and  appliances  cannot  be 
so  delegated  by  the  master  as  to  relieve 
him  from  responsibility.  The  agent  to 
whom  it  is  intrusted,  whatever  his  rank 
may  be,  acts  as  the  master  in  discharging  it. 
Pennsylvania  Co.  v.  W'hitcomb.  31  Am.  &* 
Eng.  R.  Cas.  149,  III  Ind.  212,  9  West.  Rep. 
823,  \2  A'.  E.  Rep.  380.  ro\r,jn  v.  Minne- 
apolis <S~»  St.  L.  R.  Co.,  31  Minn.  553,  18  iV, 
VV.  Rep.  834. 

Where  a  company  employs  a  person  to 
inspect,  repair,  and  provide  machinery  for 
others  to  operate,  who  are  employed  by  the 
same  company,  he  stands  in  the  place  of 
master  to  those  who  operate  such  machin- 
ery, rather  than  that  of  a  fellow-servant. 
Atchison,  T.  &'  S.  F.  R.  Co.  v.  McK'ee,  37 
Kan.  592,  15  Pac.  Rep.  484.  Houston  &'  T. 
C.  R.  Co.  V.  Marcelles,  12  Am.  &^  Eng.  R. 
Cas.  231,  59  Tex.  334. 

217.  Servants  with  power  to  em- 
ploy and  diseliarfje  otliers.*— One  ser- 
vant of  a  corporation,  to  whom  is  delegated 
the  power  of  hiring  and  discliarging  other 
servants,  and  in  whom  the  corporation  vests 
the  sole  control  and  direction  of  such  other 
servants  in  and  about  the  work  which  they 
may  be  ordinarily  required  to  do,  is,  as  to 
such  servants  wiiom  he  so  hires,  discharges, 
and  controls,  the  representative  of  the  mas- 
ter when  exercising  such  power  or  control, 
and  is  not  a  fellow-servant,  nor  is  he  in  the 
same  line  of  employment  as  the  servants  he 
so  controls.  Chicago li}^  ^l.  R.  Co.  v.  May,  15 
Am.  <S-  Eftg.  R.  Cas.  320,  108///.  288.  — Nor 
FOLLOWED  IN  0'I?rien  v.  American  Dredg- 
ing Co.,  53  N.  J.  L.  291. —  Woods  V.  Lind- 
vail,  48  Fed.  Rep.  62.  4  U.  S.  App.  49,  i  C. 
C.  A.  37.  Colorado  Midland  R.  Co.  v. 
O'Brien,  48  Am.  &<•  Eng.  R.  Cas.  235,  16 
Colo.  219,  27  Pac.  Rep.  701.  Chicago,  li.  &» 
Q.  R.  Co.  V.  Blan/t;  24  ///.  App.  438.  Bald- 
win V.  St.  Louis,  A'.  &^A'.  W.  R.  Co.,7S  Iowa 
297.  39  A'-  "'.  AV/».  507.  .SV.  Louis,  A.  &*  T. 
R.  Co.  V.  Lemon.  83  'Pex.  143,  18  .V.  W.  Rep. 
331.  Kansas  Pac.  R.  Co.  v.  Little,  19  Kan. 
267,  17  Am.  Ry.  Kep.  455.  Ericsson  v.  Mil- 
•iOaukee,  L.  S.&^  W.  R.  Co.,  93  Mich.  414,  53 

*  Power  to  employ  and  discharge  servants  as 
test  uf  cu-service,  see  note,  17  Am.  &  Enu.  R. 
Cas.  560. 
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N.  W.  Rep.  393.  Cook  v.  Hannibal  iS^  St.  J. 
R.  Co.,  63  Mo.  397,  20  Am.  Ky.  Rep.  177. 
Di-nver,  S.  P.  5-  P.  R.  Co.  v.  Driscoil,  38 
Am.  &*  Eng.  R.  Cas.  105,  12  Colo.  520,  21 
P.ic.  Rep.  708.  Rhss  v.  Wabash  Wcsiern 
R.  Co.,  112  i)/(;.  45,  20  S.  IV.  Rep.  472. 
.V.'«////  V.  Sioux  City  Sf  P.  R.  Co.,  17  Am. 
ij-»  Eng.  R.  Cas.  561,  15  A'ed.  583,  19  A^. 
/r.  AV/>.  638.  ZV.ivjj  J/^.r.  /v".  Co.  V.  »7«/- 
w/(Vc,  II  //;/.  &*  /iV4f.  /v*.  C'iJj.  195,  58  Te.r. 
27(1.  Missouri  Pac.  R.  Co.  v.  Williams,  75 
Tex.  4.  12  .V.  /;'.  Rep.  835.  AV.r  v.  Texas 
Pac.  R.  Co.,  82  Tex.  473,  iS  6'.  [f.  Rep. 
571.  International  &^  G.  A',  /i'.  Co.  v.  ///«- 
sie,^2  Tex.  623,  18  5.  W.  Rep.  6Si.  Sweeney 
V.  t/'////",  f.  6-  .v.  /''.  R.  Co.,  84  Tex.  433. 
19  i'.  ff.  /'(■/.  555.  Missouri  J\tc.  R. 
Co.  V.  Sasse,  (7>.r.  CVr^  A/'p.)  22  i".  /f.  AV/. 
187.  Reddon  v.  6'^vVw  /'.rr.  A'.  C'.;.,  5  Utali 
344,  15  Pac.  Rep.  262.  Crisivell  v.  ^V/A- 
^/z^,--//,  67.  Z.  &•  C.  R.  Co.,  33  ./;//.  (5-  A'/z^'. 
A'.  Cm.  232.  30  W.  Va.  798.  6  S.  E.  Rep.  31. 

Ami  this,  alllioiijrli  lie  works  as  anyotlier 
servant,  and  llicre  is  nothliitj  in  tlie  nature 
of  tlic  employment  to  show  an  authority 
to  charge  the  common  master.  Patton  v. 
Western  X.  C.  R.  Co.,  31  Am.  &^  Eng.  R. 
Cas.  29S,  96  .\.  Car.  455,  1  .V.  E.  Rep.  863. 

Tiic  mere  fact  that  a  person  has  tiie  au- 
thority to  hire  and  discharge  liands  does 
not  of  itself  make  him  a  vice-principal  so 
as  to  render  tiie  company  liable  for  his  neg- 
ligence resulting  in  injurj'  to  such  hands. 
Hamilton  v.  Iron  Mountain  Co.,  4  Mo.  App. 
564.  Slater  v.  Jc'u'ett,  5  ,-/;;/.  &^  Eng.  R. 
Cas.  515,  85  A'.  J'.  61,  39  .Un.  Rep.  627. 
Webb  V,  Richmond  &>  D.  R.  Co.,  97  N.  Car. 
387,  2  .S",  E.  Rep.  440. 

The  question  whether  or  not  the  servant 
has  power  to  employ  and  discharge  other 
servants  is  important  in  determining  wheth» 
cr  or  not  he  is  deemed  to  be  a  superior  ser- 
vant for  whose  acts  the  master  is  held 
liable.  Palmer  v.  M/eliigan  C.  R.  Co.,  93 
Mich.  363,  53  A'.  W.  Rep.  397. —Quoting 
Harrison  v.  Detroit,  L.  &  N.  R.  Co.,  79 
Mich.  409. 

218.  Servants  in  full  chnrf^o  or 
control  of  others.— One  in  the  employ 
of  a  master,  but  having  full  control  and 
management  of  a  branch  or  department  of 
the  latter's  business,  including  the  servants 
employed  tlicrein,  occupies  the  position  of 
vice-principal,  and  the  master  is  liable  for 
injuries  to  a  servant  caused  by  the  negli- 
gence of  such  vice-principal.  Lantry  v. 
Silverman,  i  Colo.  App.  404,  29  Pac.  Rep. 


I  So.  Gravelle  v.  Minneapolis  &•  St.  L.  R. 
Co.,  3  McCrary  {U.  S.)  352,  10  Fed.  Rep.  71 1. 
Northern  Pac.  R.  Co.  v.  Peterson,  51  F'ed. 
Rep.  182,  4  U.  S.  App.  574,  2  C".  C.  A.  157. 
Libby  v.  Schervian,  146  ///.  540,  34  A^,  E. 
Rep.  801.  Hunn  v.  Michigan  C.  R.  Co.,  41 
Am.  &»  Eng.  R.  Cas.  452,  78  Mich.  513,  7  Z. 
R.  A.  500,  44  A^.  W.  Rep.  502.— yuoTiNG 
Quincy  Min.  Co.  v.  Kitts,  42  Mich.  39. — 
Cook  V.  St.  Paul,  M.  6-  M.  R.  Co.,  34  .Minn. 

45,    24    A'.     W.    Rep.    311.— DiSTINUUlSHKU 

IN  Cole  V.  Chicago  «&  N.  W,  K.  Co.,  33  Am. 
&  Eng.  R.  Cas.  274,  71  Wis.  114. — Chicago, 

B.  &»  Q.  R.  Co.  V.  Sullivan,  41  Am.  &*  Eng. 
R.  Cas.  463,  27  Neb.  673,  43  N.  W.  Rep.  415. 
— Following  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  190; 
Chicago.  St.  P.,  M.  &  O.  R.  Co.  ;'.  Lund- 
strom,  16  Neb.  254;  Siou.x  City  &  P.  R.  Co. 
V.  Smith,  22  Neb.  7S0;  Hurlington  &  M.  R. 
R.  Co.  V.  Crockett,  19  Neb.  \\i.— Dobbin 
V.  Richmond  <3-»  D.  R.  Co.,  81  A'.  Car.  446. 
Clrifcland,  C.  &^  C.  }\.  Co.  v.  Keary,  3  Ifhio 
St.  201.— DiSTlNCUISHKI)  IN  CoX  7'.  Kcalicy, 
36  Ala.  340. — Lewis  v.  Seifert,  116  J'a,  St. 
62S,  g  Cent.  Ju p.  751,   11   All.  Rep.   514,20 

W.  N.  C.  145.  //ftney  v.  Pittsburgh,  C,  C. 
&-  St.  L.  R.  Co.,  38  IV.  Va.  570",  18  6'.  E. 
Rep.  748. 

An  employe  of  a  comjiany  having  the 
charge  and  control  of  a  crew  or  gang  of 
men  engaged  in  a  particular  service,  who 
arc  bound  to  obey  his  orders,  is  not  a  fel- 
low-servant wiui  such  persons,  in  the  same 
line  of  em[iloymeni,  witliiii  the  meaning  of 
the  rule  that  prevents  a  recovery  by  a  ser- 
vant of  his  master  for  the  negligeme  of  a 
fellow-servant;  and  the  commands  of  such 
employe,  witliin  the  scope  of  his  aiilliority, 
are  to  be  repanled  as  those  of  the  niasier. 

Wabash,  St.  L.  &^  P.  R.  Co.  v.  J/awk,  31 
Am.  &>  Eng.  A\  Cas.  306,  121  ///.  259,  12  A' 
E.  Rep.  253,  10  West.  Rep.  137.  Kansas 
City,  M.  (S^  B.  R.  Co.  v.  liurton,  53  ^hn.  &* 
Eng.  R.  Cas.  115,  97  Ala.  240,  12  So.  Rep. 
88.  Chicago  <S-  A.  R.  Co.  v.  May,  15  ..-/;;/. 
&^  Eng.  R.  Cas.  320.  108  ///.  2!-.8.  — RixoN. 
CII.ING  Chicago  &  N.  W.  R.  Co.  v.  Moranda, 
93  III.  302.— Rf.fk.rreI)  to   in   Cleveland, 

C.  C.  &  St.  L.  R.  Co.  V.  Rrown.  56  Fed. 
Rep.  804.— Louin'ille,  C.  &•  I..  R.  Co.  v.  ' 
Cavens,  9  Hush  (Ay.)  559.  McLeod  v.  (7/;;- 
ther,  8  Am.  &»  Eng.  R.  Cas.  162,  80  A>.  399, 
Moore  v.  Wabash,  Si.  L.  6-'  P.  R.  Co.,  21 
Am.  5-  Eng.  R.  Cas.  509,  85  Mo.  588.^ 
Explained  in  Hutson  v.  Missouri  Pac.  R. 
Co.,  50   Mo.   App.  300.     Followed   in 
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Dowling  V.  Allen,  88  Mo.  293 ;  Hoke  v.  St. 
Louis,  K.  &  N.  R.  Co.,  88  Mo,  360;  Hutson 
V.  Missouri  Pac.  R.  Co.,  50  Mo.  App.  300. 
Reviewed  in  Smith  v.  Wabash,  St.  L.  & 
P.  R.  Co.,  31  Am.  &  Eng.  R.  Cas.  331,92 
Mo.  iij().— Stephens  v.  Hannibal  &*  St.  J.  R. 
Co.,  28  Am.  &*  Eng.  K,  Cas.  538,86  Mo.  221. 
—Followed  in  Ischer  ?'.  St.  Louis  Bridge 
Co.,  95  Mo.  261.— Jsc/ier  v.  St.  Louis  Bridge 
Co.,  95  Mo.  261,  8  S.  W.  Kep.  367.  Miller 
V.  Missouri  Vac.  K.  Co.,  53  Am.  &*  Eng.  R. 
Cas.  598,  io<)  Mo.  350,  19  5.  IV.  Rep.  58.— 
Distinguished  in  Parker  v.  Hannibal  & 
St.  J.  R.  Co.,  109  Mo.  362. 

Where  an  employe,  intrusted  with  the 
thity  of  saving  a  bridf-e  whose  destruction 
is  threatened  by  a  freshet,  in  pursuance  of 
the  iiutliority  conferred  upon  him,  calls  out 
the  employes  from  tile  various  dejiartments 
of  tlic  railroad  company's  service  to  unite 
in  saving  the  bridge,  cliooses  the  place 
where  they  should  work,  and  directs  what 
appliances  they  should  use,  he  is  not  a  fel- 
low-servant with  those  under  his  control. 
A'lill  V.  I.ouisxnlle,  N.  A.  &•  C.  R.  Co.,  48 
^Im.  (S-*  A;/;,^  R.  Cas.  309,  129  /nd.  260.  28  A'', 
E.  Rep.  183,  611.— Following  Taylor  r». 
Evansville  &  T.  11.  R.  Co.,  121  Ind.  124. 
(JuK.sTioNiNc  Columbus  &  \.  C.  R.  Co.  v. 
Arnold,  31  Ind.  174. 

It  is  immaterial  that  the  servants  are  en- 
ijaj^ed  in  the  same  common  employment, 
where  the  negligent  servant  is  superior  to 
or  in  control  of  the  injured  one,  if  the 
foinicr  is  deemed  to  l)e  acting  as  a  vice- 
principal.  Louisville  &*  N.  R.  Co.  v.  Moore, 
24  Am.  &j  Eiig.  R.  Cas.  443,  83  Ky.  675. 

To  constitute  a  servant  of  a  company  the 
vice-principal,  so  as  to  hold  the  company 
liable  for  his  negligence  toward  another 
servant,  it  is  not  sudicicnt  to  show  that  the 
duties  of  the  former  were  to  direct  and 
control  assistant  brakemcn  in  the  service  of 
till:  company  at  a  jiarticular  yard,  and  that 
the  latter  was  one  of  the  assistant  brake- 
men  at  that  yard.  Rains  v.  St.  Louis,  L  M, 
&*  S.  R.  Co.,  5  ./«/.  <S«»  Eng.  /i'.  Cas.  610, 
71  Mo.  164.  —  Foi.i.owiNC.  McGowan  v.  St. 
Louis  &  I.  M.  R.  Co.,  61  Mo.  1:28  ;  Marshall 
V.  Sriiricker.  63  Mr).  308. 

2I5>.  AiiKM-icaii  riil'Mli.stiiiKnislicd 
from  tlie  Miiglisli. — The  American  rule, 
as  ilistinguished  from  the  English,  is  that  a 
servant  intrusted  w  ith  the  general  manage- 
ment of  the  master's  business,  or  employes 
in  a  particular  'iepartment,  or  on  detached 
service  in  charge  of  the  train  or  body  of 


laborers,  is  not  a  fellow-servant  of  those 
who  are  employed  under  him  and  subject 
to  his  orders.  Mason  v.  Richmond  tS*  D. 
R.  Co.,  53  Am.  <3-  Eng.  R.  Cas.  183,  11 1  A'. 
Car.  482,  16  S.  E.  Rep.  698. 

220.  Toiii|iornry  vice-principal.— 
One  who  has  charge  of  the  timber  yard  of 
a  railroad  company,  and  employs  and  dis- 
charges men.  is  a  vice-principal;  and  one 
who  takes  his  place  when  absent  is  a  tem- 
porary vice-principal;  and  for  the  negli- 
gence of  such  persons,  resulting  in  jjcrsonal 
injury  to  a  subordinate  employe,  the  com- 
pany is  liable.  Baldwin  v.  St.  Louis,  K.  &^ 
N.  W.  R.  Co.,  75  /owa  297,  39  A'.  U'.  Rep. 
507. 

In  such  case  notice  to  the  temporary 
vice-principal,  when  he  was  acting  as  sudi, 
of  the  defective  piling  of  timbers  which 
caused  the  injury,  was  notice  to  the  com- 
pany, regardless  of  the  question  whetiier  or 
not  he  had  any  duty  to  perform  in  the  pil- 
ing of  the  timbers  or  in  connection  with 
the  piles.  Baldwin  v.  St.  Louis,  K.  &^  N, 
IV.  R.  Co.,  75  /o',va  297,  39  A',  ir.  Rep.  507. 

In  an  action  by  a  laborer  fcjr  injuries  sus- 
tained by  the  negligence  of  a  fellow-servant 
temporarily  put  in  charge  by  the  foreman  of 
the  gang,  where  the  evidence  conflit  is  as  to 
the  powers  of  the  regidar  foreman,  the  court 
should  clearly  charge  that  to  justify  a  re- 
covery the  evidence  must  show  that  the 
temporary  foreman  had  full  power  to  em- 
ploy and  discharge  men.  St.  Louis,  /I.  &* 
T.  R.  Co.  V.  Lemon,  83  Tex.  143,  18  .S'.  W. 
Rep.  331.— Foi.LowiNO  Rogers  v.  Galves- 
ton City  R.  Co.,76Te.\.  502,  International 
&  G.  N.  K.  Co.  V.  Hester,  72  Tex.  40;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Brentford,  79  Tex.  619. 

221.  May  be  both  vic<>-priiicipnl 
niid  lulIow-Hurvaiit.  —  A  servant  may 
stand  in  the  relation  both  of  vice-principal 
and  fellow-servant;  he  is  vice-principal  in 
so  far  as  he  represents  the  company,  and 
fellow-servant  in  all  other  matters.  Liud- 
vallv.  Woods,  39  ./;//.  &»  Eng.  R.  Cas.  339, 
41  Minn.  212,  4  L.  R.  A.  793,42  A'.  I]'.  Rep. 
1020.  Roivland  v.  Missouri  Pac.  R.  Co.,  20 
Mo.  App.  463.  Core  v.  Ohio  River  R.  Co., 
38  W.  \'a.  456.  18  .S".  E.  Rep.  596. 

One  may  be  a  fellow-servant  as  to  the  acts 
complained  of,  while  he  may  have  other 
duties  which  make  him  the  representative 
of  the  company.  Brick  v.  Rochester,  N.  Y. 
&•  P.  R.  Co.,  21  Am.  &*  Eng.  R.  Cas.  605, 
98  A'.  V.  211 ;  reversing  (f)  31  Hun  453. — 
Following  Crispin  v.  Babbitt,  81  N.  Y. 
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516;  McCosker  v.  Long  Island  R.  Co.,  84 
N.  Y,  77.— Applied  in  Monayhan  v.  New 
York  C.  A  H.  K.  R.  Co.,  45  Hun  113. 
9  M.  Y.  S.  R.  672.  Nor  followed  in 
Colorado  Miflland  R.  Co.  v.  O'Mrien,  48 
Am.  &  Eng.  R.  Cas.  235,  16  Colo.  219. 

2.  Particular  Strva/i/s. 
a.  Car  Inspector;  Car  Repairer. 

222.  Car  iiinpccf or,  t;«'»*'r"Hy»*  — 

A  car  inspector  in  tailing  to  inspect  and  re- 
p;iir  cars  represents  the  company  anfl  is  a 
vice  principal  to  that  extent.  Jolimon  v. 
LIusapeake  6»  O.  K.  Co.,  36  (r.  I'a.  73,  14 
S,  A'.  AV/>.  432.  Condon  v.  Missouri  Pac.  /v'. 
Co.,  7S  Mo.  567.  AV//1,'-  V.  U/iio  Ci"  .)/.  A'.  Co., 
8  y/;«.  &-  Jin-^r.  A'.  Cas.  luj.  11  /i/ss.  (U.  S.) 
362.  14  Fed.  kip.  277.  Litile  A'oci-  »3>«  Af.  A'. 
Co.  V.  Afosf/rv,  56  /V(/.  A'ffi.  1009.  Ctncin- 
itat:.  It.  Sf^  D.  R.  Co.  V.  AlcAlulUn,  38  ^////. 
tS-»  A>i,'.  A'.  Cas.  165,  117  ///(/.  439,  20  A^.  E. 
Pe/>.  287.  /irann  v.  C/ucaj;o,  A\  I.  Si*  P.  li. 
Co.,  53  Iowa  595,  21  ..-/w.  Ry.  Rtp.  184,  6  ^V. 
//'.  Rfp.  5.  C/ihajiO  &*  A'.  //'.  A'.  CV;.  v. 
/at /.son,  55  ///.  492.  Daniels  v.  Union  Pac. 
R.  Co.,  6  ^'AiA  357,  23  /'iff.  Rf/>.  762.  /.<^«i' 
V.  Pacific  R.  C'f.,65  J/c.  225.  Missouri  Pac. 
R,  Co.  V.  Divyer,  36  A'lf//.  58, 12  /'<if.  A'(/.  352. 
Tierney  v.  Alinneapolis  Ssr'  St.  L.  R.  Co.,  21 
Am.  Sf  Ettg.  R.  Cas.  545,  33  Minn.  311,  53 
Am.  Rep.  35.  23  A'.  W.  Rep.  229.  Dewey  v. 
Detroit,  G.  II.  &*  AT.  R.  Co.,  53  ^/;«.  (S-  Eng. 
R.  Cas.  550,  16  L.  R.  A.  342,  52  A^.  IV.  Rep. 
942  ;  reversed  on  rehearing  in  97  Alich.  329, 
56  A',  ff^.  Rep.  756.  Contra,  Alabama  G.  S. 
R.  Co.  V.  Carroll,  53  /4w.  &<  £■«<'•.  A'.  Cai. 
556,  97  ///a.  126,  II  So.  Rep.  803.  5/.  Louis, 
I.  A/.  <S-  5.  A'.  Ctf.  V.  Gaines,  46  /4r^'.  555. 
Seaver  v.  Host  on  &*  Af.  R.  Co.,  14  t^r^iy 
(ilAwi.)  466.  Gibson  v.  Northern  C.  R.  Co., 
22  //««  (iV.  K.)  289.  /,/•///(?  Miami  R. 
Co.  V.  Fitspatrick,  17  .<^;//.  <&-  ^w^"".  A'.  Cas. 
578,  42  0///<;  .S7.  318.  Columbus  &•  X.  R.  Co. 
V.  li'eb/i,  12  C>///<;  St.  475.  De'.oey  v.  Detroit, 
G.  II.  <S-  i»/.  A'.  G?.,  97  J//<://.  329,  56  ,"/. 
/('.  Rep.  756;  reversing  on  rehearing,  53 
.////.  A*  A,'//^.  A'.  Cas.  550,  16  Z,.  A'.  A.  342, 
5^  /V.  /r.  AV/>.  942. — Approving  Baltimore 
iV  O.  R.  Co.  V.  Haugh,  149  U.  S.  368,  13 
Snp.  Ct.  Rep.  914;  Ford  v.  Lake  Shore  & 
M.  S.  R.  Co.,  41   Am.  &  Rng.  R.  Cas.  369, 


*  Negligenrc  of  car  inspectors  anil  repairers, 
see  note,  38  Am.  &  Eno.  R.  Cas.  172. 

Car  inspectors  .iml  repairers  not  fellow-ser- 
vants, see  44  Am.  &  Enu.  R.  Gas.  609,  abstr. 

Car  inspectors  and  trainmen,  see  note,  17  Am. 
&  Eno.  R.  Gas.  589. 


117  N.  Y.  638;  Byrnes  v.  New  York,  L. 
E.  &  W.  R.  Co..  113  N.  Y.  251;  Toledo, 
W.  &  \V.  R.  Co.  V.  Black,  SS  111.  112; 
Louisville  &  N.  R.  Co.  v.  Gower,  85 
Tenn.  465;  Northern  C.  R.  Co.  v.  Hus- 
son,  loi  Ha.  St.  1.  DisilNouisHiNO  Smith 
V.  Potter,  2  Am.  &  Eng.  R.  Cas.  140,  46 
Mich.  21^.— Smith  v.  Potter,  2  Am.  &*  Eng. 
R.  Cas.  140,  46  Alidi.  258,  9  A'.  IV.  Rep.  273. 
—  Di.sriNGUisiiEU  IN  Uewey  7'.  Detroit,  G. 
H.  &  M.  R.  Co.,  97  Mich.  329,  56  N.  VV. 
Rep.  756. 

22.'t.  WIivii  (loenuMl  IVlhtw-siTvant 
of  hrakeinaii.— A  brakcnian  and  car  in- 
spector arc  fellow-servants,  so  as  to  prevent 
the  brakcman  from  recovering  from  the 
company  for  injnries  received  through  the 
negligence  of  the  inspector.  St.  Louis,  I. 
AI.  iSr*  S.  R.  Co.  V.  (jaines.  46  yhk.  555. — 
Api'LVING  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Wagner,  33  Kan.  660,  21  Cent.  L.J. 53;  Atch- 
ison. T.A  S.  F.  R.  Co.  7'.  Lcdbetter,  8  Pac. 
Rep.  411  ;  Skcllenger  v.  Chicago  A  N.  W. 
R.  Co.,  61  Iowa  714.  Disapproving  Tier- 
ney 7'.  Minneap(jlis  &  St.  L.  R.Co.,  33  Minn. 
311,  24  Am.  Law  Reg.  669;  Con|)cr  v.  Pitts- 
burgh, C.&  St.L.  R.Co.,  24  W.  Va.  37.-N0T 
Koi.i.owKi)  IN  Little  Rock  &  M.  R.  Co.  7'. 
Moselcy,  56  Fed.  Rep.  1009. — j-Uabama  G.  S. 
R.  Co.  V.  Carroll,  53  A>n.  &-•  Eng.  R.  Cas.  556, 
97  Ala.  126,  II  .So.  Rep.  803.  Smith  v.  Pot- 
ter, 2  Am.  &•  Ettg.  R.  Cas.  140.  46  Alich. 
258,  9  A'.  11'.  Rep.  273.— Not  followed  in 
Little  Rock  &  M.  R.  Co.  v.  Moselcy,  56  Fed. 
Rep.  1009.  Reviewed  in  Kelly  7a  Abbot, 
21  Am.  &  Eng.  R.  Cas.  633,  63  Wis.  307. — 
Columbus  &o  X.  R.  Co.  v.  Webb,  12  Ohio 
St.  475.  — -  Following  Manville  v.  Cleve- 
land &  T.  R.  Co.,  II  Ohio  St.  417.— Di.s- 
approved  in  Long  v.  Pacific  R.  Co.,  6; 
Mo.  225.  Followed  in  Little  Miami  R. 
Co.  V.  Fitzpatrick,  42  Ohio  St.  318.  Nor 
FOLLOWED  in  Little  Rock  &  M.  R.  Co.  v. 
Moselcy,  56  Fed.  Rep.  1009.  —  Little  Ali- 
ami  R.  Co.  v.  Fitzpatrick,  17  Am.  &*  Eng. 
R.  Cas.  578,  42  Ohio  St.  318.  —  Approving 
Mackin  v.  Boston  &  A.  R.  Co.,  135  Mass. 
201.  Following  Columbus  &  X.  R.  Co. 
V.  Webb,  12  Ohio  St.  475.  —  Nashville,  C. 
&*  St.  L.  R.  Co.  V.  Foster,  10  Lea  {'I'enn.) 

35'- 

224.  When  not  deemed  fellow- 
servant  of  brakeninn.  —  An  employe 
charged  with  the  duty  of  inspecting  cars, 
and  a  brakcman  using  such  cars,  are  not  co- 
employes  in  such  sense  that  the  latter  cannot 
recover  from  the  corporation,  by  the  com- 
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York,  L. 
Toledo, 

III.  112: 
iowcr,  85 

V.  Hus- 
Nii  Smith 

;.   140.  46 

.  <S-  A//-. 

AV/.  273. 
)cnroit,  G. 
56  N.  W. 


mon  law,  for  an  injury  received  tlitowgli  tiie 
neglifjence  of  tiic  former  in  failing  to  prop- 
erly perform  hTs  duties.  Ih  cnn  v.  Chicago, 
K.  I.  ^  P.  R.  Co.,  53  Imva  595,  6  X.  \V. 
J\\-f>.  5,  21  Am.  l\y.  J\i-p.  i8j.  Missouri  Pac. 
K.  Co.  V.  Divyer.  36  Kan.  jS,  12  Pac.  Rep. 
352.  Long  V.  Pacific  R.  Co,,  65  J/o.  225. — 
Approving  Snow  v.  Hoiisatonic  K.  Co.,  8, 
Allen  (Mass.)  441;  Ford;  Fitcliburg  R.  Co., 
no  Mass.  240;  Flike  t.  lioston  iSj  A.  R.  Co., 
53  N.  Y.  549.  Di.SAPPRoviNc;  Wunder  v. 
L;  'llimore  <S;  O.  R.  Co.,  j2  Md.  412  ;  Colum- 
bus &  X.  R.  Co.  V.  Webb.  12  Ol.io  St.  475  ; 
Waller  7/.  South  Eastern  R.  Co..  2  H.  &  C. 
102.  FoLLowiNc;  Gibson  7'.  Pacific  R.  Co., 
46  Mo.  163;  Lewis  v.  St.  Louis  &  L  ^L  R. 
Co.,  59  Mo.  495. —  Condon  v.  Missouri  Pac. 
R.  Co.,  78  Mo.  567.— Di.sTiNc;i;isHKD  in 
Murray  t.  St.  Louis  C.  &  W.  R.  Co.,  41  Am. 
&  ling.  R.  Cas.  446,  9'S  Mo.  573. 

A  car  inspector  is  not  a  fellow-servant  of 
a  brakeman  injured  while  rouplirg  cars, 
owing  to  the  negligence  of  the  inspector  in 
loading  a  flat  car  so  that  the  lumber  pro- 
jected over  the  end.  Dewiy  v.  Detroit,  G. 
//.  &*  M.  R.  Co.,  53  Am.  &*  Eng.  R.  Cas.  550, 
16  L.  R.  A.  342,  52  A'^,  IV.  Rep.  942.— Ovkr- 
Ri'MNO  Smith  -,i.  Potter,  2  Am.  &  Eny.  R. 
Cas.  MO,  46  Mich.  258. 

225.  ns  not  bein^  in  the  samn 

line  of  service.— .A  car  inspector,  upon 
whom  is  enjoined  the  duty  of  inspecting 
the  company's  cars,  is  not  a  co-employe  of 
a  brakeman  or  of  a  conductor  who  is,  in 
the  line  of  his  service,  dischargitig  the 
duties  of  a  brakeman,  within  the  meaning 
of  the  common  law  rule  which  exempts  a 
master  from  liability  for  injuries  to  a  ser- 
vant resulting  from  the  negligence  of  a 
fellow-servant.  Cincinnati,  H.  &•  D.  R.  Co. 
V.  AIcMnllen,  38  Am.  &*  I^>i^-  P-  Cas.  165, 
117  Ind.  439,  20  A''.  R.  Rep.  287. — Follow- 
ing Northern  Pac.  R.  Co.  v.  Herbert,  1 16 
U.  S.  642. 

A  car  inspector  is  not  a  fellow-servant 
with  a  train  brakeman,  since  they  are  not 
engaged  in  the  same  line  of  work,  or  under 
the  control  of  the  same  foreman,  or  do  not 
labor  together  in  such  relation  that  the  one 
can  exercise  an  influence  upon  the  other 
promotive  of  a  proper  caution  for  their 
mutual  safety.  Daniels  v.  Union  Pac.  R. 
Co.,  6  Utah  357,  23  Pac.  Rep.  762. 

220.  Wlien  deemed  vice-principnl 
of  itriilccinau.— A  car  inspector  stands  in 
the  relation  of  a  vice-principal  to  the  brake- 
man  in  so  far  as  he  represents  the  company 


in  the  inspection  and  repair  of  cars.  Cooper 
V.  Pittsburgh,  C.  Z-r^St.  L.  R.  Co.,  24  \V.  Va. 
yj.  Chicago  &•  i\'.  //'.  R.  Co.  v.  Jackson,  55 
/.'/.  492.  —  Rkvikwkd  in  Coo[)er  v.  Pitts- 
burgh, C.  &  St.  L.  R.  Co..  24  VV.  Va.  37.— 
King  V.  Ohio  &*  M.  R.  Co.,  8  Aw.  6^  /•:ng. 
R.  Cas.  119,  II  Piss.  {C.  S.)  362,  14  J-ni, 
Rep.  277.  Ohio^-  M.  R.  Co.  v.  Pearcy,  1 28 
Ind.  197,  27  A'.  E.  Rep.  479. 

227.  Fellow-servnnt  of  lirakc  re- 
pairer.— A  car  inspector  is  a  fellow-ier- 
vantof  abrake  repairer,  in  Alabama.  A'ash- 
ville,  C.  &*  St.  L.  R.  Co.  v.  Poster,  10  Lea 
{'I'enn.)  351. 

228.  Fellow-servant  of  carpenter 
bein;;  carried  to  w<»rk.— A  carpenter 
employed  by  the  day  by  a  railroad  corpora- 
tion to  work  on  the  line  of  its  road,  and 
carried  on  the  cars  to  the  place  of  such 
work  without  i)aying  fare,  cannot  maintain 
an  action  against  the  corporation  for  inju- 
ries occasioned  to  him  while  being  so  car- 
ried, by  a  hidden  defect  in  an  a.xle,  the  fail- 
ure to  discover  wliieli,  if  discoverable,  was 
occasioned  by  the  negligence  of  servants  of 
the  corporation  whose  duty  it  was  to  exam- 
ine and  kee])  in  repair  the  cars,  engine,  and 
axles.  ScoTcr  v.  Poston  &-•  M.  A'.  Co.,  14 
Gray  (Mass.)  466.r:rApPLlKi)  in  Vick  v. 
kVw  York  C.  cS:  H.  R.  R.  Co.,  17  Am.  & 
Eng.  R.  Cas.  609,  95  N.  Y.  267.  Approved 
in  Gibson  V.  Pacific  R.  Co..  46  Mo.  163. 
DiSTiNGULSHEn  IN  Hobson  7>.  New  Mexico 
&  A.  R.  Co.. (Ariz.)  28  Am.  &  Eng.  R.  Cas. 
360,  1 1  Pac.  Rep.  545 ;  State  '•>.  Western 
Md.  R.  Co.,  21  Am.  cN:  Eng.  R.  Cas.  503, 
63  Md.  433.  Reviewed  in  Ewald  v.  Chi- 
cago &  N.  W.  R.  Co..  33  Am.  &  Eng.  R. 
Cas.  326,  70  Wis.  420,  36  N.  W.  Rep. 
12. 

22{>.  Not  fellow-servant  of  car 
coupler.— A  railroad  car  inspector  and  a 
car  coupler  are  not  fellow-servants.  (Mitch- 
ell. J.,  dissenting.)  Tierney  v.  Minneapolis 
&•  St.  L.  R.  Co.,  21  Am.  5-  Eng.  R.  Cas. 
545.  33  Minn.  311.  53  Am.  Rep.  35.  23  N.  tV. 
Rep.  229.— Not  following  Columbus  & 
X.  R.  Co.  V.  Webb.  12  Oiiio  St.  475 ;  Little 
Miami  R.  Co.  v.  Fitzpatrick.  42  Ohio 
St.  318;  Smoot  V.  Mobile  &  M.  R.  Co., 
67  Ala.  13;  Smith  v.  Potter.  46  Mich. 
258;  Mackin  v.  Boston  &  A.  R.  Co..  135 
Mass.  201.— Disapproved  in  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Gaines,  46  Ark.  555. 
Reviewed  in  Lindvall  v.  Woods.  39  Am. 
&  Eng.  R.  Cas.  339,  41  Minn.  212,  4  L.  R. 
A.  793,  42  N.  W.  Rep.  1020. 
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B30.  Kot  follow-sprvnilt  of  swltcli- 
liiiiii. — A  company  is  lialile  to  a  switchman 
who  is  injured  throu(j;h  tlie  negligence  of  a 
car  inspector  in  failing  to  discover  and 
remedy  defects  in  a  coupling-link.  Z/V//<r 
/uui-  <S-  A/.  A'.  Cn.  V.  Mosehy,  56  Fed.  Ri'P. 
1019. —  FoM.owiNc;  Nortliern  I'ac.  R.  Co.  z/. 

I  IvrJjert,  !  16  U.  S.  042,  6  Sup.  Ct.  Rep.  590; 

II  .null  V.  Texas  &  P.  R.  Co.,  100  U.  S. 
-•13:  King  V.  Ohio  &  M.  R.  Co.,  14  Fed. 
Kep.  2-]-] ;  Carpenter  v.  Mexican  Nat.  R. 
(■'I.,  39  Fed.  Rep.  315;  Baltimore  &  O.  R. 
<■').  V.  Haugh.  149  U.  S.  368,  13  Sup.  Ct. 
U'-p.  914.  Not  fom.owino  Mackin  v. 
liostnn  &  A.  R.  Co.,  135  Mass.  201;  Keith 
7'.  Ni'w  Haven  &  N.  Co.,  140  Mass.  175; 
Hvrncs  v.  New  York,  L.  E.  &  VV.  R.  Co.,  113 
N.  V.  251,  21  N.  K.  Rep.  50;  Philadelphia 
it  R.  R.  Co,  V.  Hughes,  119  Pa.  St.  301,  13 
All.  Rep.  286;  Wonder  v.  Baltimore  &  O. 
R.  Co.  32  Md.411  ;  Columbus  &  X.  R.  Co. 
V.  Wel)l>.  12  Ohio  St.  475;  St.  Louis,  I.  M. 
»"t  S.  R.  Co.  V.  Gaines,  .v6  Ark.  555;  Smith 
7'.  I'otter,  46  Mich.  258,  9  N.  W.  Rep.  273; 
.SmcMt  T'.  Mobile  &  M.  R.  Co.,  67  Ala.  13. 

2.'J1.  F<'ll4MV-s<M'vaiit  «t  ji  yard 
.««wi(«'liiiiaii.— .A  yard  switchman  and  acar 
inspector  are  fellow-servants  engaged  in  a 
common  service,  and  a  railroad  company 
cannot  be  held  li.ible  for  neglect  of  the  car 
inspector  to  discover  that  the  bumper  of 
n  coal  car  was  out  of  repair.  Gibson  v. 
Northern  C.  R.  Co.,  22  //itft  (A'.  )'.)  2S9.— 
Ai'i'i.viNc;  Besel  v.  New  York  C.  &  H.  R. 
R.  Co..  70  N.  Y.  171. 

But  yard  switclimen  and  car  inspectors 
are  not  fellow-servants  under  the  Illinois 
<ierisions.  C/iuatfo  i5«»  /i.  /.  A\  Co.  v. 
Kneirim,  48  ///.  .,-///.  243. — (JUOTINO  Chi- 
cago tSc  A.  R.  Co,  V.  Hoyt,  122  III.  369. 

232.  Fellow-si'i'vaiit  of  yanl  iiia.s- 
t«*r.— The  car  inspector  is  a  fellow-s  vant 
with  the  assistant  yard  master.  Kiikuell  v. 
Houston  St*  G.  N.  R.  Co.,  3  IVoo./s  (U.  S.) 

3'3- 

233.  Car  ropairer,  wlicii  a  fi'llow- 
.sttrvaiit  and  when  not.*— A  brakeman 
on  a  train  of  cars  is  in  the  same  common 
employment  with  the  mechanics  in  the 
shops  to  repair  and  keep  in  order  the 
machinery,  with  the  inspector  of  the  ma- 
chinery and  rolling  stock  of  the  road,  and 
with  the  superintendent  of  the  movement 
of  trains.      IVonder  v.  liaitimore  &^  O.  R. 


*Car  repairers  and  other  servants  .ns  fellow- 
servants,  see  note,  31  Am.  &  Eng.  K.  Cas.  297. 


Co.,  32  Md.  411.— DlSAPPROVF.T)  IN  Long*. 
Pacific  R.  Co.,  65  Mo.  225.  Limited  in 
Riley  v.  West  Virginia  C.  &  P.  R.  Co.,  27 
W.  Va.  145. 

A  car  repairer  in  so  far  as  he  reprosents 
the  company  is  not  a  fellow-servant  of  a 
brakeman,  but  his  vice-principal.  Northern 
Pac.  R.  Co.  V.  Herbert,  24  Am.  &*  Eni;.  R, 
Ctis.  407,  116  I/.  S.  642,  6  Si//>.  Ct.  Rep.  590. 

A  car  repairer — held,  to  be  a  fellow-servant 
of  a  yard  master  who  was  acting  with  the 
former  in  the  same  general  scope  of  em- 
ployment voluntarily.  Kirk  v.  Atlanta  &* 
C.  A.  L.  R.  Co.,  25  Am.Sr^Eng.  R.  Cas.  507, 
94  N.  Car.  625,  55  Am.  Rep.  621. 

A  conductor  ordered  a  car  repairer  to  go 
under  a  car  while  the  train  was  in  a  yard 
and  repair  it,  and  while  he  was  under  it  it 
was  started  and  he  was  killed ;  but  the  evi- 
dence left  it  in  doubt  whether  the  conduc- 
tor or  the  yard  master  had  charge  of  the 
train  at  the  time  it  was  started.  Held,  ti)at 
the  repairer  and  the  yard  master  were  fel- 
low-servants, but  not  he  ;infl  the  conductor; 
and  the  liability  of  the  company  would  de- 
pend upon  which  tl.e  jury  determined  were 
in  charge.  Ritt  v.  I.vuis7'ille  &*  N.  R.  Co., 
{Ky.)  31  Am.  &*  Eni,\  R.  Cas.  z^i),  4  S.  IV. 
Rep.  796 

b.  Conductor. 

23-1.  Folio w-servant  of  bap-^agc 
niastt^r  on  another  train.— A  baggage 
master  on  one  train,  killed  thrcnigh  the 
negligence  of  a  conductor  on  another  train 
in  bringing  about  a  collision,  is  a  fellow-ser- 
vant of  such  conductor.  Kerlin  v.  Chiea^iio, 
P.  &>  St.  /,.  A'.  Co.,  53  Am.  &^  En);.  R.  Cas. 
530  50  Fed.  Rep.  185.  —  Rkvii.winc.  and 
MMiriNG  Chicago,  M.  iS:  St.  P.  R.  Co.  v. 
Ross,  1 12  U.  S.  377,  5  Sup.  Ct.  Rep.  184.— 
Foi.l.uwKD  IN  iieckcr  T'.  Baltimore  &  O. 
R.  Co.,  57  Fed.  Rep.  188. 

235.  Not  a  IVllow-st'rvant  of  Imir- 
{;aK4M)ian  and  cxprvsMnan  on  otlivr 
train.— One  who  acts  as  expressman  and 
baggageman  on  a  passenger  train  is  not  a 
fellow-servant  with  employes  on  a  freif;ht 
train.  Central  Trust  Co.  v.  Wabash.  St.  L. 
&*  P.  R.  Co.,  34  Fed.  Rep.  616.— Ari'LVlNG 
Corcoran  v.  Holbrook,  59  N.  Y.  517.  Fol- 
l.owiNO  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Ross,  113  U.  S.  377,  5  Sup.  Ct.  Rep.  184; 
Hough  V.  Texas  &  P.  R.  Co.,  100  U.  S.  213. 
Quoting  Flike  v.  Boston  h  A.  R.  Co.,  53 
N.  Y.  549;  Cleveland,  C.  &  C.  R.  Co.  v. 
Keary,  3  Ohio  St.  201. 
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12.'{0.  FeIlu\v-s4M'vuiit  ol' hrakviiiau. 

—  Conductors  and  brakenien  are  fellow-ser- 
vants whose  acts  arc  not  independent  in 
such  a  sense  as  to  separate  them  from  each 
other  in  the  line  of  dangers.  Smilh  v. 
rotter,  2  Am.  &*  Eng.  R.  Cas,  140,  46  Mich. 
258,  9  N.  W.  Kep.  273.  Lawless  v.  Connecti- 
cut River  R,  Co.,  18  Ant,  (^  ling.  R.  Cas, 
96,  136  Mass.  I.  S/ierinan  v.  Rochester  &* 
S.  R.  Co.,  17  N.  Y.  153;  ajftrmiiig  15  liarb. 
574.— FOLLOWINO  Coon  V.  Syracuse  &  U. 
R.  Co.,  5  N.  Y.  492  ;  Keegan  v.  Western  R. 
Co.,  8  N.  Y.  175. — Frasier  v.  Pennsylvania 
R.  Co.,  38  Pa.  St.  104.  Pease  v.  Chicago  &* 
A'.  IF.  R.  Co.,  17  Am.  &*  Eng.  R.  Cas.  527, 
61  Wis.  163,  20  JV.  IF.  Rep.  908.— Follow- 
ing Heine  v.  Chicago  &  N.  W.  R,  Co.,  58 
Wis.  528. 

A  dispatch  was  sent  to  the  conductor 
and  engineer  of  train  No.  3,  of  which  plain- 
tiil's  intestate  was  brakcman,  requiring 
them  to  "wildcat  to  N.  ahead  of  train  39 
and  report."  This  order  was  delivered  to 
conductor  of  train  No.  3,  at  J.,  before  leav- 
ing that  station.  The  conductor  of  train 
No.  3  testified  that  it  was  the  usual  custom 
to  signal  trains  approaching  from  behind  at 
the  place  where  this  accident  happened,  es- 
pecially on  foggy  nights,  by  going  back  on 
the  track  and  placing  caps  on  the  rails,  and 
that  plaintiff's  intestate  was  just  about  to  do 
this  when  the  collision  occurred,  but  waited 
a  few  minutes  to  fix  his  fires.  In  these  few 
minutes  the  collision  took  place  which 
killed  plaintiff's  intestate.  Jlel,l,  that  the 
accident  was  caused  either  by  the  failure  of 
the  brakeman  to  put  caps  on  the  rails  be- 
hind No.  3,  as  a  signal  to  No.  39,  or  by  the 
failure  of  fellow-servants,  the  conductor  and 
engineer,  either  to  side  track  No.  3,  or  to 
give  proper  signals,  and  that  in  either  case 
plaintiff  was  not  entitled  to  recover.  Hoover 
V.  lieech  Creek  R.  Co.,  154  Pa.  St.  362,  26 
At  I.  Rep.  315. 

I'Al,  —. —  of  brakeiiiaii  on  another 
train. — The  conductor  is  a  fellow-servant 
of  a  brakeman  on  another  train.  Baltimore 
&>  O,  R.  Co.  V.  Andrews,  53  Am.  &^  Eng.  R. 
Cas.  523,  50  Fed.  Rep.  728,  i  C.  C.  A.  636. 
JiecJter  v.  Baltimore  &*  O.  R.  Co.,  57  Fed. 
Rep.  188.— FoLLOWiNO  Kerlin  v.  Chicago, 
P.  &  St.  L.  R.  Co.,  50  Fed.  Rep.  \%r^.— Pitts- 
burg, Ft.  W.  (S-  C.  R.  Co.  V.  Devinney,  17 
Ohio  St.  197.— Approving  Hutchinson  v. 
York,  N.  &  B.  R.  Co.,  5  Ex.  343.  Disap- 
proving Chamberlain  v.  Milwaukee  &  M. 
R.  Co.,  II  Wis.  239.    Following  Whaaian 


V.  Mad  River  &  L.  E.  R.  Co.,  8  Ohio  St.  249. 
Revikwing  Little  Miami  R.  Co.  v.  Stevens, 
20  Ohio  415. — .Vi'Pl.iEU  in  Sunimerhays  v. 
Kansas  Pac.  R.  Co.,  2  Colo.  484.  (JuolED 
in  Baltimore  «&  O.  R.  Co.  v.  Andrews,  53 
Am.  &  Eng.  R.  Cas.  523,  50  Fed.  Rep.  728, 
I  C.  C.  A.  636. 

The  brakeman  of  a  freight  train  is  the 
fellow-servant  of  the  cc>nductor,  and  other 
employes  in  charge  of  and  operating  a  pas- 
senger train  of  the  same  company,  and  can- 
not recover  for  injuries  caused  by  the  negli- 
gence of  the  train  hands  on  the  ()assenger 
train.  McMaster  v.  Hlinois  C.  R.  Co.,  41 
Am.  &»  Eng.  R.  Cas.  486,65  Miss.  264,  7  Am. 
St.  Rep.  653,  4  So.  Kep.  59.— Ai'l-koviNG 
Randall  v.  Baltimore  &  O.  R.  Co.,  109  U.  S. 
478;  Murray  v.  South  Carolina  R.  Co.,  i 
McMull.  (So.  Car.)  385.36  Am.  Dec.  268; 
Chicago.  M.  &  St.  P.  R.  Co.  v.  Ross,  112  U. 
S.  377.  Following  New  Orleans,  J.  &  G. 
N.  R.  Co.  V.  Hughes,  49  Miss.  258;  Chi- 
cago, St.  L.  &  N.  O.  R.  Co.  7/.  Doyle,  Co  Miss. 
977  ;  Louisville,  N.  O.  h  T.  R.  Co.  v.  Conroy, 
63  Miss.  562.  Quoting  Farwcll  v.  Boston 
&  W.  R.  Corp.,  4  Mete.  (Mass.)  49.— Ap- 
plied IN  Ell  V.  Northern  Pac.  R.  Co.,  i  N. 
Dak.  336. 

I'AH.  Not  u  ftillow-scrvant  of  lirnkc- 
niaii.— The  conductor  is  not  a  fellow-ser- 
vant with  a  brakeman  on  the  same  train. 
Newport  A'ews  &•  M.  V.  Co.  v.  Dentael,  91 
A)'.  42,  14  i'.  IV.  Rep.  958.  Lake  Shore  5- 
M.  S.  R.  Co.  V.  Spangler,  28  Am.  (5-  Eng. 
R.  Cas.  319,  44  Ohio  St.  471, 8  A^.  E.  Rep.  467. 
Openshaw  v.  Utah  &>  N.  R.  Co. ,  6  Utah  1 32. 
Ayers  v.  Richmond  &*  D.  R.  Co.,  33  ///;/.  &* 
Eng,  R.  Cas.  269,  84  Fa.  679,  5  ..V.  E.  Rep. 
582. 

A  brakeman  may  recover  from  the  com- 
pany for  an  injury  caused  by  the  negligence 
of  the  conductor  and  engineer  on  the  same 
train  in  disobeying  the  train  dispatcher's 
orders,  thereby  causing  a  collision.  North- 
ern Pac.  R.  Co.  V.  Cavanaugh,  51  Fed.  Rep. 
517,  2  C.  C.  A.  358.— Following  Chicago, 
M.  &  St.  P.  R.Co.  V.  Ross,  112  U.  S.  377,  5 
Sup.  Ct.  Rep.  184. 

A  conductor  of  a  freight  train  is  not  a 
fellow-servant  of  a  brakeman  in  regard  to 
injuries  sustained  by  the  latter  while  obey- 
ing the  former's  orders  to  carry  goods  across 
the  track,  through  negligence  of  the  former 
in  ordering  a  portion  of  the  train  to  be 
backed  down  upon  such  track.  Richmond 
&*  D.  R.  Co.  V.  Drmvn,  89  l\a.  749,  17  S.  E. 
Rep.  132.    To  the  same  effect  see  Richmond 
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<S~>  /).  /\.  Co.  V.  ir/lfiiinis,  39  Am.  &^  Flrij^. 
J\'.  Ciis.  326,  ?/)  I'ii.  165,  ij  S.  E.  Kff>.  990.— 
Ari'i.lKlJ  IN  I'arkcr  7',  Hannibal  iV  St.  J.  K. 
(■|>.,  109  Mo.  362.  Foi.i.owKi)  IN  Kiclimond 
&  D.  H.  Co.  V.  Kudd,  88  Va.  648. 

A  conipany  left  tlu*  manner  of  ninninfj  a 
train  down  a  mountain  f;rade  to  the  judg- 
ment of  u  conductor,  and  lie  decicled  to  run 
it  down  l)y  gravity,  and  in  doing  so  a  Ijrake- 
man  w;is  injured.  Uild,  that  the  judgment 
of  the  conductor  was  that  of  tlie  company, 
and  if  the  manner  of  running  the  train  was 
ncghgcnt,  the  company  was  iiahle.  Wooden 
V.  West  em  N.  Y.  &*  /'.  A'.  Co.,  46  N.  V.  S. 
A\  77;  W43  iV.   1'.  >".  A'.  218. 

VVIiere  it  appeared  that  a  l)rakeman,  a 
minor,  on  his  first  trip,  was  couphng  freiglit 
cars  by  tlie  conductor's  order,  llie  latter 
being  so  situateil  that  In;  could  not  see  the 
opening  Ijetwcen  the  cars,  nor  the;  brake- 
man,  so  as  to  give  the  proper  signal  to 
slow  up,  and  thus  the  brakcman  was  killed 
by  the  cars  coming  together  with  great 
force — Ae/d,  the  rleath  was  caused  by  the 
conductor's  negligence,  and  the  defendant 
company  is  liable.  Johnson  v.  Rh/intond  ^ 
A.  A\  Co..  84  Va.  713,  5  .S-.  /•:.  A',/>.  707.— 
APPI.IKI)  IN  Parker  7'.  Hannibal  &  St.  J.  R. 
Co.,  109  Mo.  362. 

A  collision  occurred  and  injured  plaintiff, 
a  brakenian  on  one  of  the  trains.  Tiie  evi- 
dence showed  that  the  conductor  on  plain- 
tifl's  train  had  lieen  promoted  without  ex- 
amination, and  tended  to  show  that  the  col- 
lision resulted  from  his  unfamiliarity  with 
the  time  of  running  trains  and  the  meaning 
of  dispatches  directuig  the  movement  of 
trains.  Ne/d,  that  the  company  was  liable, 
if  the  jury  found  that  the  conductor  was  in- 
competent. F.vans7<ille  &•  T.  11.  R.  Co.  v. 
Guy  ion,  33  Am.  &•  F.ng.  K.  Cas.  311,  11; 
Ind.  450,  14  West.  Rep.  301,  17  A^.  E.  Rep. 
101. 

230.  of  braUunmii  on  aiiotlivr 

trnlii.— When  a  conductor  in  charge  of  a 
train,  with  a  riglit  to  command  and  to  con- 
trol its  movements,  leaves  his  engine  and 
train  standing  on  the  track  of  the  main 
line,  along  whicli  a  train  due  and  expected 
by  him  has  a  right  at  that  time  to  pass,  and 
fails  to  use  ordinary  rare  to  warn  or  notify 
in  any  way  the  expected  train  of  such  ob- 
struction in  its  way,  whereby  a  collision 
takes  place,  and  a  brakeman  on  the  coming 
train  is  injured,  and  such  negligence  of  the 
conductor  is  the  direct  and  proximate  cause 
of  such  injury,  such  brakenian,  being  with- 


out fault  or  the  means  of  preventing  .inch 
negligence,  or  of  avoiding  its  conse<|iii  iiccs, 
is  not  the  fellow-servant  of  the  conductor, 
and  the  company  will  be  held  res|)onsiblc 
for  the  injury  l(j  llie  brakeman,  caused  by 
the  negligence  of  the  conductor  in  such 
manner.  Daniel  \,  Chesapeake  &^0.  R.  Co., 
53  Am,  &*  lln^;,  R,  Cas.  503,  36  //'.  \'a.  397, 
16  A.  R.A.  383,  I5.S'  /•;.  Rep.  i<')2.  —  Ari'Kov- 
iNi;  Collins  V.  St.  Paul  iS:  S.  C.  H.  Co.,  30 
Minn.  31. 

A  yard  master  in  lawful  command  and 
contr<il  of  a  t-'ain  as  a  Cfjii'luctor  for  the  oc- 
casion, is  a  conductor  witiiin  the  niriiiiing 
of  the  rule.  Daniel  v.  Chesapeake  H-^  (>.  R. 
Co.,  53  Aw.  &^  Kntf.  R.  Cas.  503,  Y>  W.  I'a, 
397,  16  A.  A".  //.  383,  15  .S".  /•;.  Re/y.   \(>2. 

The  conductor  of  a  freight  ti.iiii  cut  the 
train  in  two  while  on  a  grade,  .iiul  left  a 
part  of  the  train,  on  which  a  brakenian  was 
asleep,  without  seeing  that  the  brakes  wore 
set,  and  it  ran  down  \\\v.  grade  and  cfdlided 
with  another  train,  killing  a  l)rakcinan 
thereon.  Jlelil,  that  the  company  was  liiible 
for  the  ncgligenc<' of  the  conductor.  ////  v. 
New  Vori,:  /..  E.  &<>  W.  R.  Co.,  29  Eed.  Rep. 
72.-  Following  Chicago,  M.  tt  St.  P.  R. 
Co.  7'.  R(jss,  112  U.  S.  377,  5  Sup.  Ct.  Rep. 
184. 

240.  YitM'-iiriiK'ipal  of  lirakciiinii. 
— The  conductor  is  vice-principal  ')f  a  brake- 
man  on  the  same  train.  Georgia  Vac.  K. 
Co.  V.  Propst,  83  Ala.  518,  3  So.  Rep.  764. 
Central  R.  Co.  v.  Deliray,  71  Ga.  406. 
Wooden  V.  Western  K.  V.  6-  /'.  A'.  Co.,  18 
A'.  I'.  Supp.  768.  Wooden  v.  Western  N. 
y.  &^  p.  R.  Co.,  25  A'.  )'.  Supp.  977.  5  Misc. 
537.  Cliieland,  C.  &^  C.  R.  Co.  v.  Keary,  3 
Ohio  St.  201.— FoLLowiNO  Little  Miami  R. 
Co.  V.  Stevens,  20  Ohio  415.  Limiting 
Hutchinson  v.  York,  N.  &  H.  R.  Co.,  5  Ex. 
343 ;  Murray  7'.  South  Carolina  R.  Co.,  i 
McMidl.  (So.  Car.)  385 ;  Farwcll  v.  Boston 
iS:  W.  R.  Corp.,  4  Mete.  (Mass.)  49;  Hayes 
V.  Western  R.  Corp..  3  Cush.  (Mass.)  270; 
Coon  T.  Syracuse  &  U.  R.  Co.,  5  N.  Y.  492. 
— Ai'i'RovKU  IN  Chicago,  M.&  St.  P.  R.  Co. 
7>.  Ross,  112  U.  S.  377;  Louisville  &  N.  R. 
Co.  V.  Bowler,  9  Heisk.  (Tenn.)  866.  DIS- 
TINGUISHED IN  Kroy  7>.  Chicago,  R.  I.  &  P. 
R.  Co.,  32  Iowa  357.  Followed  in  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  V.  Ranney,  37  Ohio 
St.  665.  Quoted  in  Parker  v.  Hannibal  & 
St.  J.  R.  Co.,  50  Am.  &  Eng.  R.  Cas.  521. 
109  Mo.  362,  19  S.  W.  Rep.  1 1 19;  Central 
Trust  Co.  V.  Wabash.  St.  L.  &  P.  R.  Co.,  34 
Fed.  Rep.  616;  Chicago.  St.  P.,  M.  &  O.  R. 
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Co.  V,  Liindstrom,  21  Am.  iSi  Knj;.  K.  Cas. 
528,  16  Neb.  254;  Dick  V.  In(liaiia|)ulis,  C. 
.'v  I.,.  K.  Co.,  8  Am.  it  liiii,'.  K.  Cas.  101,  38 
Ohio  St.  381^;  Amkrson  v.  IJeiiiicit.  38  Am. 
&  Kiij,'.  U.  Cas.  87,  16  C)ie>,'.  515.  Ki;kki<kki) 
To  IN  Newport  News  &  M.  V.  Co.  v.  Howe, 
53  Fed.  Uep.  362,  6  U.  S.  App.  172,  3  C.  C. 
A.  121. 

.\  comparly  is  liable  for  an  injury  to  a 
ii.ikeman  caused  by  tlic  wilful  or  gross 
M  i^lect  of  tlic  conductor  or  enjjinccr  in 
cliarj^e  of  the  train,  l.ouhvillc  &*  A'.  I\. 
L\i.  V.  Moore,  24  .////.  Sr'  /u{t,'.  A',  dis.  443, 
•''3  ''O'-  ^>''5.— Al'i'l,lKi>  IN  Parker  V.  Ilanni- 
b;il  iS;  St.  J.  K.  Co.,  109  Mo.  362.  Fol- 
i.MWKi)  IN  Louisville  iSr  N.  K.  Co.  f.  Sheets, 
(l\y.)  41  Am.  tt  Fn>i.  K.  Cas.  470,  13  S.  W. 
Rip.  248.  Nor  FOLi.owKK  IN  Newport 
Ni.'ws  A  M.  v.  Co.  7'.  IIouc,  52  Fed.  Kep. 
y>i,  6  U.  S.  /\pp.  172,  3  C.  C.  A.  121. 

The  conductor  (jf  a  ir.iin,  thou^rh  not 
authorized  to  make  repairs,  bears  the  rela- 
tion of  vice-princi|)al  to  the  brakemaii  on 
his  train,  and  his  knowledj^e  of  defects  in 
the  cars  composing;  his  train,  and  promise 
to  rejiair  them,  are  binding  upon  the  coni- 
fiaiiy.  Louisville  (jr*  N.  A'.  Co.  v.  AVwA j,  92 
7(7;//.  207,  21  .S".   //'.  A'e/>,  326. 

t!4t.  Fcllow-Mtti'vaiit  of  far  coil |>- 
li'i". — An  employe  whose  duties  arc  vari- 
ous, consistiii!,',  among  other  things,  (jf  coup- 
ling and  uncoupling  cars,  is,  while  engaged 
in  uncoupling,  a  fellow-servant  with  the 
conductor  anil  engineer  having  charge  of 
the  train.  il'ilson  v.  Madison,  tic.  A'.  Co., 
18  i/nl.  226.  — Kkvik.wini;  (jillshannon  v. 
Stony  Hrook  K.  Corp.,  10  Cush.  (Mass.) 
22S;  Wh.ialan  7/.  Mad  River  .V  L.  E.  R.  Co., 
8  Ohio  St.  249;  Russell  r.  Hudson  River 
R.  Co..  17  N.  Y.  134;  Holdt  V.  New  York  C. 
R.  Co.,  18  N.  Y.  432. 

And  the  fact  that  such  servant  had  other 
duties  to  perform  could  neither  cidarge  nor 
diminish  liis  rights  in  the  premises.  //'//- 
son  V.  Atadison,  etc.,  A\  Co.,  18  /«</.  226. 

Ii42.  uiiil  wlicii  iiot.—The  con- 
ductor is  not  a  fei^r.-.-acrvant  of  a  person 
employed  in  coupling  cars.  Afason  v.  A'ic/i- 
tnond  Sf*  D.  A'.  Co.,  53  Aw,  &*  Eni;;.  A'.  Cas. 
I  S3,  III  A^.  Ciir.  482.  16  .v.  K  Rep.  698.— 
Al'1'i.viNG  Boatwright  v.  Northeastern  R. 
Co.,  25  So.  Car.  129. 

243.  Fclluw-Norvant  of  car  inspec- 
tor.— It  was  the  habit  to  load  freight  cars 
on  a  wnarJ  and  then  "  kick "  them  down 
the  track  where  they  were  made  up  into  a 
train.     A  car  inspector,  who  was  familiar 


with  the  method  of  doing  business,  iiot<ified 
a  conductor  that  he  was  going  to  examine 
a  defe(  tive  car,  and  to  leave  a  space  between 
it  and  the  next  cars;  but  a  newly  loaded 
car  was  "  kicked  "  down  the  track,  so  as  to 
push  the  cars  upon  the  insijci  tor,  causing 
his  death.  Held,  that  the  tonipany  w;is  not 
liable,  as  the  accident  resulted  cither  from 
the  ncj^ligence  of  the  inspector  or  that  of 
his  fellow-servant.  M'/iitmoie  v.  Hostoii  «5- 
il/.  i\.  Co.,  150  Mass.  477,  23  A'.  A'.  J<ip.  220. 

244.  >'i<'('-|>i-iiH-i|>al  t-otisl ruc- 
tion liaiids  aii<l  Iracli  r«-|>airci'H.  — A 
conductor  of  a  (onstruction  train,  uith  a 
gang  of  men  engaged  to  work  as  chiy  labor- 
ers for  the  company,  but  under  the  iiiinie- 
diate  orders  of  such  conductor,  is,  as  to  such 
men,  the  vice-principal  of  the  company,  and 
not  a  fellow-servant.  Chicoi^o,  St.  J'.,  M.  &* 
O.  A'.  Co.  v.  Liindstrom,  21  .,-/;;/.  iS-»  Kit^.  A'. 
Cas.  528, 16  AV/'.  254,  49  //;//.  Kep.  718,  20  N. 
\V.  Kep.  198.— yuon.NO  Cleveland,  C.  &  C. 
R.  Co.  7'.  Keary,  3  Ohio  St.  201. — I'oi.i.owki) 
IN  Hurlingion  &  M.  R.  R.  Co.  v.  Crockett, 
24  Am.  Ik  Eng.  R.  Cas.  390,  19  Neb.  138; 
Sioux  City  &  I*.  R.  Co.  v.  Smith,  22  Neb. 
775  ;  Chicago,  B.  &  Q.  R.  Co.  v.  Sullivan,  27 
Neb.  673. 

A  conductor  of  a  material  train,  having 
control  of  it  and  its  movements,  and  the 
f(jrcman  over  a  crew  of  men  engaged  in  re- 
pairing a  railroad  track,  having  power  to 
direct  them,  are  vice-principals,  and  the 
company  is  liable  for  the  death  of  a  mem- 
ber of  the  crew  occasioned  by  their  negli- 
gence. Miller  v.  Missouri  Par.  A'.  Co.,  53 
Am.  iTt-  Knif^.  A'.  Cas.  598,  109  A/o.  350,  19  .V. 
IV.  Rep.  58. 

245.  Vice-principal  of'eii{>:inecr  on 
HUnie  train.— It  is  now  established  that  a 
conductor  of  a  train  represents  the  com- 
pany for  the  time  and  is  the  master  of  the 
engineer,  who  is  obl'ged  to  obey  his  orders. 
Van  Attiburfr  v.  Vichshurj^,  S.  &•  /'.  R.  Co., 
yj  La.  Ann.  650,  55  Am.  Rep.  517.— A  P- 
i>RoviN(;  Chicago,  M.  &  St,  P.  R.  Co.  v. 
Ross,  112  U.  S.  377. 

Where  the  rules  of  a  company  make  it 
the  duty  of  conductors  to  care  for  and  man- 
age switches,  it  makes  the  conductor  as  to 
such  duty  a  vice-principal,  and  renders  the 
company  liable  for  the  death  of  an  engineer 
caused  by  the  negligence  of  a  conductor  of 
another  train  in  leaving  n  switch  open. 
Alase  V.  Northern  Pac.  R.  Co.,  57  Fed.  Rep. 
283.— Following  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep, 


?3G 


KliLLOW-SKRVANTS,  B40. 


t  ■'■n 


>  > 


184.    Quoting  Garrahv  v.  Kansas  City  3t. 
J.  it  C.  H.  K.  Co..  25  Fed.  Kcp.  258. 

t!40.  and    not   hi.s  I'ellow-ser- 

vaiit. — A  conductor  who  has  full  luanaj^c- 
nicnt  of  a  train  is  not  a  fcllow-sei  vant  of  the 
enjjineer;  and  if  the  latter  is  injured  in  the 
discharge  uf  his  duties,  without  nej;li^ence 
0:1  his  part,  throuH'i  the  negligence  of  the 
conducLor.  the  company  is  liable.     Cliidif^o, 
M.  &^  Sf.  P.  K.  Co.  V.  Ross,  17  Am.  &>  Am;. 
A'.  Cm.    ,01.   i;  2    L/.  S.  377,  5  S»/).  Cl.  Rep. 
184.— Ai  I'l^'A'iNC.   Little   Miami  R.  Co.  v. 
Slev«2;.s,   20  Ohio  415;  Cleveland,  C.  &  C. 
W.  Co.  V.  Keary,  3  Ohio  St.  2or  ;  Louisville 
&  N.  \i.  Co.  V.  Collins,  2  Duv.  (Ky.)  114.— 
AlM'i.lKi)  IN  Hor!,'inan  7'.  ()maha&  St.  L.  H. 
Co.,  41  I'ed.  Kei).  667.     Ai'i'RoVKU  IN  Van 
Anihurj;  v.  Vicksburjj,  S.  &  P.   K.  Co.,  37 
La.  Atui.  650;  McNLister  v.   Illinois  C.  U. 
Co.,  41  Am.  »t  ICuti.   H.  Cas.  486,65  Miss. 
J64,  7   Am.    St.    Rep.  653,  4  So.    Rep.   5<;. 
DisAi'i'UDVr.i)  IN  Kll  V.   Northern  Par.  R. 
Co.,  I  N.  Dak.  336;  LouKhlin  v.  State,  105 
N.  Y.  159.  6  N.  Y.  S.  R.  826.  II   N.  l^.  lUp. 
371.     I)isriNi;LisiiK.i>  IN  Haltimore  iS:  O.  R. 
Co.  V.  Uauf^h,  149  IJ.  S.  368;  Anderson  v. 
Winston.  31  ['"eil.  Rep.  528;  Pike  7^.  Chii-;i^jo 
."v  A.  R.Co.,41  Fed.  Rep.  95;  l^altimoK  .S: 
().  R.  Co.  V.  Andrews,  53  .'.m.  it  ICtitj.   \K. 
Cas.  523,  50  Fed.   Rep.  728,  1  C.  C.  A.  636; 
New  York  &  N.  K.  R.  Co.  v.  Hyde,  56  Fed. 
Rc|).   188;   Conijrave  v.  Soutlnrn   I'ac.    R. 
Co.,  48  Am.  iSf   Knj,'.    R,  Cas.   337,  88  C.d. 
360;  Hrodeur  v.  Valley  Falls  Co.,  16   R.  L 
448.     Kxi'i.AiNKi)  IN  Klliot  T'.  Ciiicai,'o,  NL 
&  3t.   P.   R.  Co.,  38  Am.  .S:  Fiij,'.   R.   Cas. 
62,  5  Dak.  523.  3  L.   R.   A.  363,  41  N.  W. 
Rep.  758.     Foi.i.owKi)  IN  Garrahy  7'.  Kan- 
sas City.  St.  ).  it  C.  IV  R.  Co..  2;  Fed.  Rep. 
258:  Au  V.  N;w  York.  L.  K.  it  W.  R.  Co.. 
29  Fed.  Rep.  72;  Central  Trust  Co.  v.  Wa- 
bash. St.  L.  h  P.  R.  Co..  34  Fed.  Rep.  616; 
Howard  v.   Delaware  iSr   IL  Canal  Co..  40 
Fed.  Rep.  195;  Atchison.  T.  k  'r    F.  R.  Co. 
V.  Wilson.  48  Fed.  Rep.  57,  4  U.  S.  Ai)p.  25. 
I  C.  C.  A.  25;  Woods  V.  Lindv.dl.  48  Fed. 
Rep,  62.  4  U.  S.  App.  49.  I  C.  C.  A.  },T, 
Nortliern  Pac.  R.  Co.  7'.  Cavanauj,di.  51  Fi-d. 
Rep.  517,  2  C.  C.  A.  358;  Newport  News  k 
M.  "  Co.  V.  Howe.  52  Fed.  Rep.  362,  6  U. 
S.  App.  172,  3C.  C.  A.  121  ;  Clevelaml.  C. 
C.  &  St.  L.  R.  Co.  V.  Hrown,  56  Fed.  Rep. 
804;  Masc  7^  Northern  Pac.  R.  Co..  57  Fed. 
Rep.  283 ;  Palmer  v.  Utali  .S:  N.   R.  Co..  2 
Idaho  290.     Not  fom.owkd  in  F'ston  v. 
n.mston  &  T.  C.  R.  Co.,  32  Fed.  T  ep.  893; 
O'Rrien  v.  American  Drcdginj^  Co.,  53  N.  J. 


L.  291.  Quoted  in  Northern  Pac.  R.  Co. 
V.  Charlcss,  51  Am.  tS  Enj;.  R.  Cas.  198,  51 
Fed.  Rep.  562,  7  U.  S.  App.  359,  2  C.  C.  A. 
380 ;  St.  Louis,  A.  &  T.  R.  Co.  v.  Triplett,  48 
Am.  &  Ens,'.  R.  Cas.  283,  54  Ark.  289;  Dar- 
riyan  v.  New  York  <S  N.  E.  R.  Co..  23  Am. 
&  En^'.  R.  Cas.  438.  52  Conn.  285.  52  Am. 
Rep.  S9t>;  Mills  7'.  East  Teiin..  V.  &  G.  R. 
Co.,  87  Oa.  102;  Ciminnati,  IL  k  I.  R.  Co. 
V.  Carper,  31  Am.  iS:  Eii};.  R.  Cas.  36,  112 
Ind.  26,  II  West.  R>j).  223,  13  N.  E.  Rep. 
122;  Sherrin  v.  St.  joseiih  &  St.  L.  R.  Co., 
103  Mo.  378  ;  Schauh  7'.  Hainiibal  \'  St.  J. 
R.  Co..  106  Mo.  74:  Masiin  v.  Richmond 
iV  !).  R.  Co.,  Ill  N.  Car.  482  ;  Anderson  v. 
Pu-nnelt,  38  Am.  &  En^i;.  R.  Cas.  87,  i6  0rej;. 
515;  P  dtimore  \' O.  R.  Co.  7'.  McKenzie,  24 
Am.  k  Fuijj.  K.  Cas.  395.  81  Va.  71  ;  Noriiiern 
Pac.  R.  Co.  V.  O'Hrien.  1  Wash.  599;  Mad- 
flen  V.  Chesiipoake  iS:  O.  R.  Co..  28  W.  Va. 
610.  57  Am.  Rep.  695.  Ot;'>ri.i)  and  ap- 
I'l.lKI)  IN  I'arker  7-.  n.innib;d  it  Si.  J.  R. 
Co.,  109  Mo.  362.  Kll  I'.KKKi)  K)  IN  New- 
port News  &  M.  V.  Co.  V.  Howe.  52  Fed. 
Ri]).  362,  6  U.  S.  App.  172,  3  C.  C.  A.  121. 
Rkvikwki)  in  Van  Aveiy  v.  Union  Pac. 
R.  Co.,  35  Fed.  Rep.  40;  RaRsdalc  v. 
Northern  j'ac.  R.  Co..  42  Fed.  Rep.  383; 
Kerlin  v.  Chicago,  P.  &  St.  L.  R.  Co..  53 
Am.  it  Fnt;.  R.  Cas.  530,  50  Fed.  Rep.  185  ; 
Northern  Pac.  R.  Co.  v.  Peterson.  51  Fed. 
Rep.  182,  2  C.  C.  A.  157. 

When  a  railroail  company  places  the  en- 
fjineer  under  their  employ  under  the  con- 
trol of  the  conductor,  who  directs  when  the 
cars  are  to  start,  stop,  etc.,  the  company  are 
liable  to  the  engineer  for  an  injury  received, 
occasioned  by  the  nei;ligence  of  the  con- 
ductor, whilst  they  are  both  en.t;ai;ed  in 
their  respective  employments.  Ailtle  Mi- 
ami  h\  Co.    V.  .SliTCHS,  20   O/lio  415.— (^KIT- 

icisino  Farwell  t.  Hoston  &  W.  R.  Corp., 
4  Mete.  (Mass.)  49;  Murray  v.  South  Caro- 
lina R.  Co.,  1  McMiill.  (So.  Car.)  385.— 
AlM'Rovr.i)  IN  Chicaijo.  M.  it  St.  P.  R. 
Co.  7'.  Ross.  112  U.  S.  377.  Commkntkm 
ON  IN  New  Orleans,  J.  it  (J.  N.  R.  Co.  7/. 
Hughes.  49  Miss.  258.  Distinouisiikd  in 
Honner  7'.  Illinois  C.  R.  Co.,  ij  111.  550; 
Kroy  V.  ChicaRo,  R.  !,  it  P.  R.  Co.,  32  Iowa 
357;  VicksburjjA  M.  ,'<.  Co.  v.  Wilkins,  47 
Mi.ss.  404.  EXPI.AINK.)  IN  Madison  k  I.  R. 
Co.  V.  H.acon,  6  Ind.  205.  Fdi.i.owkii  in 
Cleveland,  C.  A  C.  R.  Ci>.  t.  Keary.  3  Ohio 
St.  201 ;  Mat'  River  it  L.  E,  R.  Co.  v.  Wat- 
her.  5  Ohio  'S.\.  541  ;  Wh  lalan  7'.  Mad  River 
it  L.  E.  R.  Co..  8  Ohio  St.  249;  Piitsburgh, 
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C.  &  St.  L.  R.  Co.  V.  R;iniicy.  ^7  Ohio  St. 
665;  Jenkins  z/.  Little  Miami  R.  Co.,  2  Dis- 
ney (Oliio)  49.  Nut  koi.i.owkh  in  Siim- 
nieriiays  v.  Kansas  Pac.  R.  Co.,  2  C<iIo.  4S4; 
Sullivan  t.  Mississii)pi  tt  M.  R.  Co.,  11 
Iowa  421;  P(jnton  7A  Wilminyton  &  W.  R. 
Co.,  6  Jones  (N.  Car.)  245.  (JforKD  IN 
Parker  7A  Hannibal  &  St.  J.  R.  Co.,  50  Am. 
«%  li.\ii.  R.  Cas.  521,  109  Mo.  362,  19  S.  \V. 
•Rep.  nig.  Rkkkrukd  10  in  Newport 
News  &  M.  V.  Co.  7>.  Howe,  52  Fed. 
Rep.  362.  6  U.  S.  A  pp.  172.  3  C.  C.  A. 
121.  Rkviewko  in  Mobile  iNt  ().  R.  Ci>,  ?'. 
Thomas,  42  AI;i.  672;  Pittsburj;.  Ft.  \V.  i\: 
C.  R.  Go.  7'.  Deviiincy,  17  Ohio  St.  197; 
Hard  7'.  Vermont  &  C.  R.  Co.,  32  Vt.  473  ; 
Madden  v.  Che.^apcakc  ^S;  O.  R.  Co.,  28  W. 
Va.  610,  57  \m.  Rep.  ^195. 

2-H.  Not  u  f«'l!«»w-.xorvniit  of  011- 
j^iiMMT  on  aiiodu'r  tr:iiii.  -A  (()mi)any 
is  liable  to  an  en!L;infer  who  is  iiijr.red 
throiiijh  the  nettlit^ence  of  a  CDndiiclor  of 
another  train,  or  of  a  lelcffrapii  oi)eralor 
who  is  chartjed  with  the  duly  of  dirertinj; 
the  rondii<:tf)r  how  to  run  his  train.  Mad- 
licit  V.  Cheaapi'akt'  &*  O.  R.  Co.,  28  W.  Va. 
(>\o,  57  /hit.  /\ff>.  f)95.— OinniNC,  Cliicatjo, 
M.  iSc  St,  P.  R.  Co.  V.  Ross,  112  IT.  S.  m. 
Rkvikwino  Little  Miami  R.  Co.  v.  Stevens, 
20  Ohio  415. 

24K.  l<'«'llow-srrvjiiit  ol'  (>ii(;iiH>. 
man  on  same  train.  — In  an  aciion  for 
killitifi  plaintitl's  intestate  in  a  collision  of 
trains  allfi^ed  to  have  been  caused  l)y  niis- 
k-adiiijc:  orders,  where  defendant  demurred 
to  evidenre  //.VY,  that  on  the  presented 
evidence  it  was  plain  that  defendant  com- 
jiany  was  fjuilly  of  no  ncylincnce  coniierted 
ii-mntelv  or  directly  with  the  death  of  the 
plaintilfs  intestate,  which  was  due  solely  to 
the  joint  i^ross  nepjlipcnce,  oversi};ht,  and 
disobetiience  of  its  orders  by  the  concluctnr 
and  the  deccase<l  who  was  cn<;inenian  on 
his  train,  //arris  v.  Xorfol/c  &*  //'.  A'.  Co., 
MS  \'o.  560,  14  S.I'..  /\i'p.  535.— yuoTINf, 
Dasracott  v.  Chesapeake  &  O.  R.  Co.,  83 
Va.  2SS. 

24<.>.  I'Vllow-Norvant  of  fireman 
«»n  sam«i  train.— The  conductor  is  a  fel- 
low servant  of  .1  fireman  upon  the  same 
train.  Slatfr  m.  /i-ii>itt.  5  Am  &^  /i"".!,'-  ^'• 
Crs.  t,\  5,  85  A'.   1'.  61,  39  Ain.  /\ff>.  627. 

'1M\. but  not  of  llrenian  on  an- 

oflx'r  train. — A  fireman  can  recover  frr  n 
lite  company  for  an  injury  cau.sed  by  the 
net;liRence  of  the  cond'ictor  of  another  train 
by  rca.son  of  which  the  trains  colUde.  AVi^jr- 
r  I)   R.  n.— 47. 


liaL-  V.  Nort/iern  Pac.  R.  Co.,  42  I'cd.  Kep. 
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251.  Follow-Hi'rvant  of  a  laborer 
liiriMl  to  r<>mi>ve  .snow  from  track. — 

A  laborer  emphiyed  to  remove  snow  and 
other  obstructions  from  a  railroad  track 
under  ti)e  directions  of  a  road  master,  is  a 
fellow  servant  with  a  track  walker  at)d  con- 
duct(jr.  and  cannot  recover  for  an  injury 
residtin^{  from  the  condjincd  ne};lii^cni  e  of 
the  two.  /•'a^.^uttili-i  v.  Crii/rtil  /'ac.  A'.  Co., 
79  Cii/.  97.  3  /..  A'.  ./.  S24,  21  /\ic.  Kcfi.  437. 
— Ai'i'MKi)  IN  \i\\  V.  Norihern  I'ac.  R.  Co., 
I  N.  Dak.  336.  Rkviiavk.I)  in  Daves  v. 
Souihern  i'ac.  Co.,  98  Cal.   19. 

I'laintilT,  while  i;oiiiij;  ;is  a  shoveler  of 
snow  for  the  defendant  comiiany  ujion  a 
train  eiif^aijfd  in  the  business  of  removing 
snow  from  the  track,  was  injured  by  the 
ovenurninj4  of  the  car  in  which  he  rndc.  by 
reason  of  an  unsuccessful  atleni|)i  of  the 
conductor 'to  renujve  a  snowbank  from  ilie 
track  by  means  of  the  snowplow  alone, 
aided  by  the  moinenluui  of  the  train.  /Icld, 
u[)on  all  the  fi'.cts  set  out  in  the  comijhiint, 
that  a  Tcovery  by  plainlilF  is  precluded  by 
the  facis  that  such  overt urnini;  of  his  car 
was  one  of  tht:  perils  o(  the  business  wiiich 
Ik;  assumed,  and  that  the  condmior  and 
others,  whose  nei^dineiice  is  allei^ed,  were 
fellow-servants  in  the  same  ciniiloymcnt. 
J/o-!i'huid  yj.  MihLhuif:fc,  /,.  S.  tS-  W.  A'.  Co., 
5  .-/..!.  t'"-  AV/(,^  A'.  Cas.  578,  54  7/V.r.  226,  11 
A'.  1  ■  !\'c/>.  529.  —  RiAllAVi.NC.  Navlor  v. 
Chicago  &  N.  \V.  R.  Co.,  53  Wis.  f/.i.-  Ap- 
lM<(ivi;i>  IN  Uryant  v.  PuriinKlon,  C.  \i.  &. 
N.  R.  Co.,  66  Iowa  305.  Foi.i.owi.d  in 
Toner  7'.  Chicaijo.  M.  \-  St.  P.  R.  Co.,  28 
.Am.  iSr  I'nij.  i^  C.is.  449,  31  Am.  »S:  Knt;.  R. 
Cas.  320,  69  Wis.  188,  33"  N.  W.  Rep. '433. 
Rkvikwki)  in  Dwyer  7'.  American  F.xp,  Co., 
82  Wis.  307. 

252.  Vi<'e-|>rin<i]iitl  of  si  porter.— 
A  conductor  having;  the  entire  con;ro|  aiul 
mana>;cmenl  of  a  railway  train  occu|iies  a 
very  dillerent  position  from  the  br.ikein.in. 
porters,  and  other  sidiordinates  employed. 
He  is  in  fact,  and  should  be  treated  as.  the 
vice-princii)al  of  the  corporation,  for  whose 
ncyliirencc  it  is  responsible  to  subordinate 
servants.  Hauey  v.  /''iltubiiri.^/i,  C,  C.  &^  Sf. 
L.  R.  Co.,  38  /»'.   Va.  570,  1 8  .v.  E.  Rep.  748. 

PlaintilT  was  employed  on  a  train  as  a 
porter,  whose  duty  it  was  to  set  brakes, 
fasten  bell-cords,  etc.  //./,/,  that  he  was  not 
a  fellow-servant  with  the  conductor  of  the 
train,  ami  might  recover  for  an  injury  caused 
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by  the  conductor  negligently  starting  the 
train  while  he  was  attem[iting  to  fasten  a 
bell-cord.  Missouri  I\u.  R.  Co.  v.  Texas  &^ 
r.  K.  Co.,  38  Fed.  Rep.  816. 

253.  Fcllow-Hervaiit  of  rond  mas- 
ter.—A  road  mister  was  injured  while  rid- 
ing on  a  train  in  discharge  of  his  duties, 
through  the  negligence  of  the  conductor 
and  engineer.  Hehi.  that  lie  was  a  fellow- 
servant,  and  could  not  recover  from  the 
company  without  alleging  and  proving  want 
of  care  in  their  selection.  Gulf,  \V.  T.  &* 
P.  R.  Co.  V.  Ryan,  69  Tex.  665.  7  S.  IV.  Rep. 

254.  Fcllow-sorvniit  of  a  section 
foreiiinu. — A  section  foreman  and  a  train 
conductor  are  co-employes  "engaged  in  the 
same  general  business  "  within  the  meaning 
of  a  statute  which  exempts  the  employer 
(nun  liability  for  injuries  caused  by  the 
negligence  of  such  fellow-servants.  E/Ziof 
V.  Chicago,  J\f.  Sf  St.  /'.  R.  Co.,  38  Atn. 
&^  AV-  A'.  Cas.  62.  5  DaJi-.  523,  41  X.  Jt'. 
Rep.  758,  3  L  R.A.  363.— Appkoving  Mur- 
ray?'. South  Carolina  R,  Co.,  i  McMull.fSo. 
Car.)  385  ;  Farwcll  7:  Fioston  A  \V.  R.  Corp., 
4  Mete.  (Mass.)  49;  Holden  7'.  Fitrliburg  R. 
Co..  129  Mass.  268;  Clifford  v.  Olc  Colony 
R.  Co.,  141  Mass.  564,  6  N.  E.  Rep.  751; 
Coon  V.  Syracuse  A  U.  R.  Co.,  5  N.  Y.  492 ; 
Roldt  V.  New  York  C.  R.  Cf)..  18  N.  Y.  432  : 
Hcnrv  v.  Staien  Island  R.  Co.,  81  N.  Y.  373; 
Harvey  v.  New  York  C.  &  H.  R.  R.  Co.  88 
N.  Y.  481  ;  Valtez  v.  Ohio  &  M.  R.  Co.,  85 
III.  500;  Keyes  7'.  Pennsylvania  Co.,  (Pa.)  3 
Atl.  Rep.  15;  Heine  ?'.  Chicago  A  N.  W.  R. 
Co.,  58  Wis.  525,  17  N.  W.  Rep.  420:  Brown 
7'.  Minneapolis  8i  St.  L.  R.  Co.,  31  Minn. 
553,  iR  N.  W.  Rrp.  R34  ;  r.ormley  7'.  Ohio* 
M.  R.  Co.,  72  Ind.  31  ;  Cajiper  7'.  Louisville, 
E.  .t  St.  L.  R.  Co.,  103  Ind.  305.  2  N.  E.  Rep. 
749;  Randall  :•.  lialtiniore  &  ().  R.  Co..  109 
U.  S  478,  3  Sup.  Ct.  Rep.  322.  DisTiN- 
otusHiNr,  Northern  Pac.  R.  Co.  7-.  Herbert. 
116  U.  S.  642.  Explaining  Chicago,  M.  A 
St.  P.  R.  Co.  V.  R  )ss.  112  U.  S.  377,  5  Sup. 
Ct.  Rep.  184.  QtroTiNO  Garraliy  ?'.  Kansas 
City,  St.  J  &  C.  B.  R.  Co..  25  Fed.  Rep. 
258;  Easton  v.  Houston  k  T.  C.  R.  Co.,  32 
Fed.  Rrp.  893 ;  Naylor  ?■.  New  York  C.  h 
H.  R.  R.  Co.,  33  Fed.  Rep.  80!.— Appi.ifd 
IN  Ell  V.  Northern  Pac.  R.  Co ,  i  N.  Dak. 

336- 

255.  niid  wlien  not.— A  section 

foreman  on  a  branch  line  was  directed  to 
take  his  men  and  assist  in  repairing  the 
ntain  line,  and  was  injured  through  the  neg- 


ligence of  a  conductor  on  a  repair  train  on 
the  main  line  while  going  to  the  place  of 
repairs.  Held,  that  they  were  not  fellow- 
servants,  and  he  might  recover  from  the 
company.  Union  Pac.  R.  Co.  v.  Callaghan, 
56  Fed.  Rep.  988. 

250.  Fellow-servant  of  a  section 
Iiand  ridiiiij;  on  train.— A  section  hand 
riding  on  a  work  train  from  one  place  of  his 
work  to  another,  under  the  charge  of  the 
road  master,  is  fellow-servant  of  the  con- 
ductor and  engineer  of  such  train.  Kitahtla 
V.  Oregon  S.  L.  6««  U.  N.  R.  Co.,2\  Oreg.  136, 
27  Pile.  Rep.  91. 

257.  Fellow-servant  of  sliovelers. 
—  A  shoveler  on  a  construction  train  is  a 
fellow-servant  ;vith  the  conductor  and  engi- 
neer of  the  train,  and  cannot  recover  from 
the  company  for  injuries  received  through 
the  nctjligcnce  of  such  conductor  and  engi- 
neer, or  either  of  them.  Cliicago  &~'  A.  R. 
Co.  v.  McDonald.  21  ///.  App.  409.  Heine  v. 
Chicago  6-  .V.  /f.  R.  Co..  58  /fV.v.  525,  17 
X.  rr'.  AV;».  420.— Oi'OTiNG  Hiabbiis7'.  Chi- 
cago &  N.  W.  R.  Co.,  38  Wis.  2S9;  Hoth  v. 
Peters,  55  Wis.  405.  Rkvif.wing  Chamber- 
lain 7'.  Milwaukee &M.  R.Co..  7  Wis.  425.  11 
Wis.  238;  Moseley  v.  Chamberlain,  18  Wis. 
700;  Cooper  7'.  Milwaukee  &  P.  du  C.  R. 
Co.,  23  Wis.  668.— Approved  in  Elliot  v. 
Chicago,  M.  &  St,  P.  R.  Co.,  38  Am.  A  Eng. 
R.  C.is.  62,  5  Dak.  523,  3  L.  R.  A.  363,  41  N. 
W.  Rep.  758.  For.LOWFD  in  Pease  7/.  Chi- 
cago &  N.  W.  R.Co..  17  'Vm.  k  Eng.  R.Cas. 
527.  61  Wis.  163 ;  Toner?..  Chicago,  M.  &  St. 
P.  R.  Co.,  28  Am.  &  Eng.  R.  Cas.  449,  31 
Am.  &  Eng.  R.  Cas.  320,  69  Wis.  188,  33  N. 
W.  Rep.  433. 

258.  Vice-principal  of  a  sub-boss. 
— A  conductor  is  a  vice-principal  of  a  sub- 
boss  who  is  under  his  contro'.  and  directions. 
Rurlington  Sr^  M-  R.  R.  Co.  v,  Crockett,  24 
Am.  &*  Eng.  R.  Cas.  390,  19  Xeb.  138,  26  X. 
W.  Rep.  921. 

25W.  Fellow-s«>rvant  of  surve.v«»r. 
— A  surveyor  in  the  employ  of  a  company, 
while  being  transported  on  a  train  free  of 
charge,  is  a  fellow-servant  with  the  conduc- 
tor of  the  train,  and  cannot  recover  from 
the  company  for  an  injury  caused  by  the 
conductor's  negligence,  in  the  absence  of 
evidence  that  he  was  incompetent,  or  that 
the  company  had  been  negligent  in  employ- 
ing him.  Ross  V.  A'rtf  York  C.  6m  II.  R.  R, 
Co.,  y  Nun  (X.  V.)  488  :  a  firmed  in  7.1  X.  Y. 
617.  »/<"«/.— QiMiiiNG  oilman  7A  F-'astcrn  R. 
Corp..  to  Allen    (Mass.)  238.     RKViKWtNO 
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Laning  v  New  York  C.  R.  Co.,  49  N.  Y.  521; 
Flike  V.  Boston  &  A.  R.  Co.,  53  N.  Y.  549; 
Wright  V.  New  York  C.  R.  Co.,  25  N.  Y.  564 ; 
Chapman  v.  Erie  R.  Co..  i  T.  &  C.  (N.  Y.) 
526.— Distinguished  in  Vick  v.  New  York 
C.  &  H.  R.  R.  Co.,  17  Am.  &  Eng.  R.  Cas. 
609,  95  N.  Y.  267. 

200.  Vicc-priiicfpal  of traiiiiiicii  on 
Niiiiio  train.— The  conductor  of  a  train  is 
the  representative  of  the  company,  and  not 
a  fellow-servant  with  o.ther  employes  operat- 
ing the  same  train,  under  his  orders.  L'otit- 
•wrig/it  V.  Northeastern  K.  Co.,  25  So.  Car. 
128. — Applying  Couch  v.  Charlotte,  C.  & 
A.  R.  Co.,  22  So.  Car.  557  ;  Calvo  7>.  Char- 
lotte, C.  &  A.  R.  Co.,  23  So.  Car.  526.— Ap- 
plied in  Parker  7>.  Hannibal  tStSt.  J.  R.  Co., 
109  Mo.  362;  Mason  t.  Richmond  &  D.  R. 
Co..  1 1 1  N.  Car.  482. 

The  conductor  of  a  material  train,  even 
in  the  matter  of  readjusting  a  switch,  is 
not  a  fellow-servant  with  a  lal)orer  on  his 
train,  but  is  a  representative  of  the  master. 
Coleman  v.  Wilmington.  C.  &*  A.  R.  Co.,  25 
So.  Car.  446. 

Where  it  is  the  province  of  the  conductor 
to  cf)ntrol  the  placing  and  assigning  to  duty 
of  trainmen,  and  tlie  coupling  and  make- 
up of  tlie  train,  and  the  train  is  not  made  up 
in  the  usual  and  proper  manner,  the  conduc- 
tor is  not  a  fellow-servant,  hut  the  superior 
of  the  trainmen,  where  an  accident  results 
whereby  one  of  said  trainmen  is  injured 
Afoon  V.  Kii/imond &*  A.  A\  Co.,  17  Am.  iV* 
/•.";/,'■.  A'.  Cas.  531.  78  Fa.  745.— .APPI.U'.I)  I W 
Parker  v.  Hannibal  A  St.  J.  R.  Co..  109  Mo, 
362.  DisTiNc.uism-.i)  IN  Millert'.  Southern 
I'.ic.  Co.,  20  Oreg.  285;  Hrodeur  v.  Valley 
falls  Co..  16  R.  I.  448.  Followed  :N  Bal- 
timore ik  O.  R.  Co.  7'.  McKen/.ic,  24  Am.  Si 
ling.  R.  Cas.  395,  Si  Va.  71  ;  Richmond  A 
1 V  U.  Co.  7'.  Norment.  84  Va.  167, 4  S.  E.  Rep. 
:m.  (Juotkd  in  Calvo  1:  Charlotte.  C.  & 
A.  R.  Co.  28  Am.  iSr  Eng.  R.  Cas.  327,  23 
So.  Car.  j:'i,  55  ,\m.  Rep.  28. 

'2«I.  r«'llo\v-sorvanf  of  traiiiincii 
oil  a  4'oiiN(ni(>f ion  train.*  — One  em- 
plc)\c(i  on  a  conslruction  train  in  repairing 
llic  track  is  a  fellow-servant  with  the  con- 
ductor and  enj^ineer  of  the  train.  St.  Louis, 
J.  M.  &'  S.  A'.  Co.  V.  Shackelford,  42  Ark. 
417.     Ryan  v.  Cumberland  Valley  R.  Co.,  23 


•  Conductor  as  (oH jn-serv.int  of  other  train 
hands,  sec  notes,  4!)  .\m.  \  Eno.  R.  Cas.  344  ;  17 
/(/.  536. 


Pa.  St.  384.— Quoted  in  Mullen  v.  Phila- 
delphia &S.  M.  Steamship  Co.,  9  l^hila.  (I^a.) 
16.  Reviewed  in  Waterbury  v.  New  York 
C.  &  H.  R.  R.  Co.,  21  Blatchf.  (U.  S.)  314. 
17  Fed.  Rep.  671;  Ewald  7/.  Chicago  &  N. 
W.  R.  Co..  33  Am.  &  Eng.  R.  Cas.  326,  70 
Wis.  420,  36  N.  W.  Rep.  12. 

And  this,  although  at  the  time  of  the  ac- 
cident the  train  was  moving  from  one  point 
to  another,  and  he  had  no  active  duty  to 
perform.  Prather  v.  Richmond  &*  D.  R. 
Co.,  80  Ga.  427,  9  S.  E.  Rep.  530.— Distin- 
guishing and  DOUiiTiNG  Atlanta  &  R.  A. 
L.  R.  Co.  V.  Ayers,  53  Ga.  12. 

Prima  facie  all  employes  on  a  train  of 
cars,  including  conductors,  are  fellow-ser- 
vants. McGowan  v.  St.  Louis  «S^  /.  M.  R. 
Co.,(i\  Mo.  528.— yuoTED  IN  Blessing  f.  St. 
Louis,  K.  C.  &  N.  R.  Co.,  15  Am.&  Eng.  R. 
Cas.  298,  •J7  Mo.  410. 

A  person  in  charge  of  a  railroad  con- 
struction train  ordereel  the  plaintilT's  intes- 
tate, an  etn()loye,  to  jump  upon  a  car  from 
a  station  platform,  while  the  train  was  in 
motion.  The  intestate  cauglit  liold  of  a 
stake  in  a  platform  car,  the  stake  not  being 
at  the  time  properly  secured  by  the  dog  or 
pawl  which  serves  to  keep  t!ie  stake  in  a 
firm  and  upright  position,  and  thereby  fell 
under  tlie  wheels  of  the  cars  and  was  in- 
jured. Held,  that  the  conductor  wlu)  gave 
the  order,  and  the  employe  who  iieglcctofl 
to  put  the  pawl  in  place,  were  fellow-servants 
with  the  employe  who  was  injured,  in  a  com- 
mon and  as.'iociated  service,  and  that  the 
injured  employe  could  not  maintain  an  ac- 
tion against  the  lailroad  company  for  the 
injury.  Cassidy  v.  Maine  C.  R.  Co.,  17  Am. 
&*}:ng.  R.  Cas.  519,  76  Me.  4S8. 

202.  aiul  when  not.*— Where  a 

laborer  on  a  gravel  train  was  injured  by  a 
collision  with  a  wild  train  wliich  failed  to 
obey  orders  to  flag  the  gravel  train,  and 
could  not  be  readily  stopped  owing  to  a  de- 
fect in  its  engine — held,  that  the  conductor 
and  engineer  of  the  wild  train  were  not  fel- 
low-servants of  the  workman  on  the  gravel 
train,  or  engaged  in  the  same  common  em- 
ployment. Northern  Vac.  R.  Co.  v.  O'Hrien, 
I  Wash.  599,  21  Pac.  Rep.  32.~QuoTlNG 
Chicago.  M.  Si  St.  P.  R.  Co.  v.  Ross,  112  U. 
S.  377.--Ai'Pi.ii;i)  in  Parker  v.  Hannibal 
&  St.  ].  R.  Co.,  109  Mo.  362.     Followed 

*  Cases  where  conduf  tor  and  trainmen  held  not 
to  be  fellow-servants,  see  note,  49  Am.  Rnr.  406. 
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IN  Pike  ?'.  Chicago  &  A.  R.  Co..  41  Fed. 
Kcp.  95.  Kkvikwki)  in  Dixon  7>.  Ciiicago 
cS:  A.  R.  Co.,  loy  .Mo.  413. 

24{:<.  Vi<-t>-|triiiei|KiI  of  trainmen 
on  lufravel  or  niaturial  train.— .\  },'ravcl- 
traiii  conductor  with  a  ganij  of  men  under 
Ills  immediate  control  in  tlio  emi)loy  (jf  the 
company  is,  as  to  such  men,  tiie  vice-piin- 
cipal  of  tile  company,  and  not  their  feliow- 
ser\'ant.  Bur/Zn^/oit  &•  M.  A\  A'.  Co.  v. 
trih/citt,  24  ^liii.  iHf  Ji/{if.  A'.  C'lis.  390,  19 
Ar/>.  138,  ;6  .V.  H".  AV/i.  931  —Fill. UAViNc; 
Chicago,  St.  P.,  M.  &  O.  R.  Co.  v.  Lund- 
strom,  16  Neb.  254.— FOLLOWED  IN  Chicago, 

B.  iS:  y.  R.  Co.  7'.  Sullivan,  27  Neb.  673. 
Tile  conductor  of  a  material  train,  having 

control  of  it  and  its  niovcnic.its,  is  a  vice- 
I)rincipal  as  to  the  men  niuler  him.  Miller 
V.  Missouri  J'ac.  A'.  Co.,  33  .h/t.  <5~»  /•."//<,'".  A\ 
Ciis.  598,  \0()  Mo.  350.  19. S".  /f.  /vV/.  58. 

'J<i-4-.  Not  a  i'cllow-sorvant  of  a 
\Yatclinnui.--A  waichman  at  a  railroad 
bridj^e  is  not  a  fellow-servant  with  the  con- 
ductor and  engineer  of  a  train.  Pi/ce  v.  C/ii- 
ciiifo  i2r-  A.  A\  Co.,  41  Ffi/.  Rep.  95. —  DIS- 
TINGUISHING Randall  v.  Baltimore  &  O.  R. 
Co.,  109  U.  S.  482,  3  Sup.  Ct.  Rep.  322; 
Chicago,  M.  &  St.  I'.  R.  Co.  v.  Ross,  1 12  U. 
S.  377,  5  Sup.  Ct.  Rep.  184.  Following 
Sullivan  v.  Missouri  Pac.  R.  Co.,  97  Mo. 
114,  10  S.  VV.  Rep.  852;  Murray  7/.  St.  Louis 

C.  &  W.  R.  Co.,  ;8  Mo.  573.  12  S.  W.  Rep. 
252 ;  Chicago  &  N.  W.  R.  Co.  ?'.  Moranda, 
93  111-  303;  Garrahy  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.,  25  Fed.  Rep.  258:  Howard?'. 
Delaware  &  H.  Canal  Co.,  40  Fed.  Rep.  195  ; 
Northern  Pac.  R.  Co.  v.  O'lirien,  1  Wash. 
599,  2!  Pac.  Rep.  32. — Revikwed  in  Dixon 
T'.  Chicago  &  A.  R.  Co.,  109  Mo.  413. 

205.  Not  a  fellow-servant  of  a 
\v«>nnin  hired  to  clean  ears.— A  con- 
ductor is  not.  a  fellow-servant,  so  as  to  ex- 
empt the  company  from  liability,  of  a  womfi.-' 
whose  employment  was  to  take  care  of  and 
cic.in  the  cars  at  a  station.  Devine  v.  Bos- 
ton &*  A.  R.  Co.,  159  Mass.  348,  34  A^.  E. 
Rep.  539. 

c.   Engineer. 

200.  Generally.*  —  A  workman  en- 
gaged on  a  steam  shovel  is  a  fellow-servant 
with  the  engineer  in  charge  of  the  shovel, 
and  cannot  recover  from  the  company  for 


*  Locomotive  engineer  as  fellow-scrvart  of 
other  employe's,  see  notes,  44  Am.  &  Eng.  R. 
Cas.  595;  53'/./.  576. 


an  injury  received  through  the  negligence 
of  such  engineer.  Thompson  v.  Cliica^o,  M. 
A-  St.  P.  R.  Co.,  5  McCrary  (U.  S.)  542,  18 
Fid.  Rep.  239. 

The  engineer  and  fireman  of  alocomotivo, 
and  a  common  laborer,  who  are  all  employed 
by  a  mill  owner  in  the  work  of  moving  lum- 
ber cars,  are  fellow-servants, and  for  injuries 
received  by  the  laborer  on  account  of  the 
engineer's  negligence  the  master  is  not 
liable.  Watts  v.  Hart,  7  Wash.  178,  34 
Pac.  Rep.  423,  771. 

A  married  woman  cooking  on  a  work 
train,  occupying  a  car,  boarding  work  hands 
in  employ  of  a  railway  conipany,  the  com- 
pany [laying  the  board  to  the  husband  and 
deducting  the  same  from  their  wages,  i.s  not 
a  fellow-servant  with  the  engineer  running 
the  train.  Pro-o;;  v.  iiiilli\nin,  71  Tex.  i,;o, 
10. v.  //'.  Rep.  288. 

2<''7.  Fello\v-.>«ervanl  of  a  black- 
sniitli  riding  to  work.— An  engineer, 
acting  also  as  conductor  on  a  train  which 
cirried  an  injured  person,  who  was  a  head 
blacksmith,  with  a  number  of  other  em- 
l^loyes,  on  a  wrecking  train  to  the  locality 
of  a  wreck,  was  a  fe  low-servant  of  such 
blacksmith,  being  engaged  in  a  common 
service  under  a  common  master.  Abend  v. 
Tcrrc  Haute  is*  I.  R.  Co.,  17  Am.  &*  ICr.i^. 
R.  Cas.  614,  III  ///.  202. 

208.  Fellow-servant  of  hrakeiuan. 
— An  engineer  is  a  fellow-servant  of  a  brake- 
man.  Ne'iiport  Ne^vs  &^  M.  V.  Co.  v.  Howe, 
52  Fed.  Rep.  362,  6  U.  S.  App.  172,  3  C.  C. 
A.  121.  IWil/is  v.  MorQ-an's  L.  &*  /'.  A'.  6f 
S.  Co.,  38  La.  Ann.  1 56.  Miller  v.  Chicago  (S~» 
G.  T.  R.  Co.,  90  Mich.  230,  51  A'.  \V.  Rep. 
370.  Hobbs  V.  Atlantic  &>  N.  C.  R.  Co.,  44 
Am.  &*  Fug.  R.  Cas.  592.  107  A'.  Car.  1,12 
S.  E.  Rep.  124.  Fast  Tenn.  &*  IV.  N.  C.  R. 
Co.  V.  Collins,  85  Tenn.  227,  i  .S".  \V.  Rep. 
883.  Louisville  &*  A'.  R.  Co.  v.  Kcnley,  02 
Tenn.  207,  21  S.  IV.  Rep.  326. 

An  engineer  is  a  fellow-servant  of  a  brake- 
man,  both  running  Ufion  the  same  train. 
Missouri  Pac.  R.  Co.  v.  'Pet as  &•  P.  A'.  Co. , 
31  Fed.  Rep.  527.  Illinois  C.  R.  Co.  v.  Keen, 
72  ///.  512.— Following  Illinois  C.  R.  Co. 
V.  Houck,  72  111.  2^!,.— Louisville,  N.  O.  &' 
T.  R.  Co.  V.  Petty,  41  Am.  6-  Fng.  R.  Cas. 
444,67  A/iss.  255,  7  So.  Rep.  351.  Moranv. 
jVeic  York  C.  &>  H.  R.  R.  Co.,  C7  Barb.  (A'. 
V.)  96,  3  7".  (S-»  C.  770.-  Applying  Warner 
V.  Fric  R.  Co.,  39  N.  Y.  j^^e^.— Pittsburgh,  C. 
&"  St.  L.  R.  Co.  V.  Ranney,  5  Atn.  &^  Fng. 
R.  Cas.  533,  37  Ohio  St.  C65.     A'askville,  C. 
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&*  St.  L.  R.  Co.  V.  U'/ulfss,  15  Am.  &-  Et^. 
R.  Cits.  315,  10  /.fti  (  Tenit.)  741,  43  .'{in.  Rep. 
317. — DisriNouisiiK.n  in  East  Tenn.  &  \V. 
N.  C.  K.  Co.  V.  Collins,  85  Tenn.  227,  i  S. 
\V.  Rep.  8.S3.  QuoTKD  IN  Nashville,  C.  & 
St.  L.  R.  Co.  V.  Handman,  13  Lea  423. 
RiviKWKi)  IN  Hradley  v.  Nashville,  C.  & 
St.  L.  R.  Co.,  14  Lea  374;  East  Tenn.,  V.  & 
(J.  R.  Co.  V.  Rush,  15  Lea  145. —  Texas  «S- 
.^■.  O.  R.  Co.  V.  lierry,  3!  Aiit.&^  ling.  R. 
Cas.  147,  67  Tex.  23S,  5  S.  W.  R.-f>.  817. 

A  hrakcman  in  a  switch  gang  is  a  fellow- 
si;rvant  with  the  engineer  in  charge  of  the 
switch  engine.  Warniini^ton  v.  Atchison,  T. 
il'-  -V.  /•'.  A'.  Co.,  46  .Mo.  A  pp.  159. 

An  engineer  is  fellow-servant,  not  the 
supi-rior,  of  a  brakctnan  on  his  train,  where, 
being  deprived  of  their  cond«ct<jr,  both 
pur.siie,  independently  of  each  other,  the 
duiies  prescribed  by  the  rules  of  the  com- 
pany in  such  emergency— the  engineer  not, 
in  fact,  assun>iiig  any  control  over  the 
lirakeman,  though  having  the  right  to  do 
so.  Louisville  &*  .V.  R.  Co.  v.  Martin,  87 
Tenn.  398,  3  L.  R.  A.  282,   10  S.  IV.  Rep. 

II-' 

Lender  the  rules  of  a  company,  where  a 
train  parted  and  the  conductor  was  on  the 
rear  portion,  the  engineer  became  the  con- 
ductor of  the  forward  |)ortion  ;  and  after  a 
train  had  parted  the  conductor  sent  a  brake- 
man  from  the  rear  portion  to  signal  the  for- 
ward portion.  Held,  that  he  was  a  fellow- 
servant  with  the  engineer  while  acting  as 
c<jn(luctor,  and  could  not  recover  from  the 
Company  for  the  engineer's  negligence. 
.Wuiport  AVr.'.v  &^  M.  V.  Co.  v.  //im>e,  52 
l\./.  Rep.  362,  6  U.  S.  A  pp.  172,  3  C.  C.  A. 
121.— Foi.i.owiNC.  Randall  v.  Baltimore  & 
0.  R.  Co..  104  U.S.  478,  3  Sup.  Ct.  Rep.  322; 
lialtiMiore  iV  ().  R.  Co.  v.  Andrews,  50  Fed. 
kep.  728,  I  C.  C.  A.  636.  Rill  r.KKiNc;  to 
l.itile  Mian  i  R.  Co.  v.  Stevens,  20  Ohio 
415;  Cleveland,  C,  &  C.  R.  Co.?'.  Keary,  3 
Ohio  St.  201 :  CMiCigo.  M.  &  St.  P.  R.  Co. 
-■.  Ross,  112  U.  S.  377.  5  Sup.  Ct.  Rep.  184. 

TlK.-re  was  no  proof  that  a  brakcrnan  was 
subordinate  to  an  engineer  on  the  same 
train,  except  a  rule  of  the  company  reciuir- 
ini:;  the  engineer  to  give  certain  signals  as  a 
notice  to  ap|)ly  or  loosen  the  brakes,  and 
requiring  the  brakeman  to  manage  the 
lir.ikes  "according  to  circumstances,  and 
tin;  signals  of  the  engineer,"  and  placing  the 
brakeman  while  on  the  train  in  subordina- 
tion t.)  the  conductor.  Held,  not  siillicient 
to  show  the  rcijlion  of  supcri(jr  and  sub- 


ordinate servant,  and  that  they  were  fellow- 
servants,  r ittsburgh.  Ft.  W.  &•  C.  R.  Co.  v. 
Lewis,  33  0/iio  Si.  196. 

*Jii\\i.  Felluw-Nvrvaiit  of  brakoninn 
oil  another  train.— An  engineer  on  one 
train  of  a  corporation  is  a  fellow-servant  of 
a  brakeman  working  the  switch  for  another 
train  of  the  same  company  on  an  adjacent 
track.  Randall  v.  1  nil  I  i more  &*  O.  R.  Co., 
15  y/w.  iS~»  A'//<,^  A".  Cas.  243,  109  I/.  S.  478,  3 
Si/p.  Ct.  Rep.  322. 

The  conductor  and  engineer  of  one  train, 
whose  negligence  causes  a  collision  result- 
ing in  the  death  of  a  brakeman  on  another 
train,  are  fellow-servants  of  such  brakeman. 
lialtitnorc  Ss^  O.  R.  Co.  v.  Andrfi^'s,  53  .tin. 
&^  J-'ng.  R.  Cas.  523,  50  Ted.  Rep.  72S,  I  C. 
C.  A.  636.— Di.sTiNOUi.siiiNC  Cliicaj.;o,  M.  .Sr 
St.  P.  R.  Co.  7'.  Ross,  112  U.  S.  377,  5  Sup. 
Ct.  Rep.  184;  Northern  Pac.  R.Co.t'.  Her- 
bert, 116  U.  S.  642,  6  Sup.  Ct.  Rep.  590; 
Hough  V.  Texas  it  P.  R.  Co.,  100  U.  S.  217; 
Grand  Trunk  R.  Co.  7'.  Cnmmings,  106  U. 
S.  700,  I  Sup.  Ct.  Rep.  493 ;  (Juebec  Steam- 
ship Co.  7>.  Merchant,  133  U.  S.  375,  10  Sup. 
Ct.  Rep.  397;  Union  Pac.  R.  Co.  v.  Ilots- 
ford,  141  U.  S.  250,  II  Sup.  Ct.  Rep.  looo. 
FoiJ.owiNc;  Randall  v.  Baltimore  .t  O.  R. 
Co.,  109  U.  S.  478,  3  Sup.  Ct.  Rep.  322. 
Quoting  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v. 
Devinney,  17  Ohio  St.  198.  —  Di.stin- 
(lUl.sHKi)  IN  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  7'.  Clark,  57  Fed.  Rep.  125.  Foi.i.owki) 
IN  Newport  News  iS:  M.  V.  Co.  r'.  Howe,  52 
Fed.  Rep.  362,  6  U,  S.  Api).  172,  3  C.  C.  A. 
121. 

Engineers  and  brakemen  are  held  if)  be 
in  the  same  class  or  line  of  service  ;  and  the 
fact  that  the  engineer  served  on  a  passenger 
and  the  brakeman  on  a  freii;lu  tr;iin  does 
not  alTect  the  reason  and  policy  ol  iinplving. 
as  between  themselves,  ?ach  association, 
knowledge,  and  trust  as  to  have  induceil  an 
undertaking  mutually  to  risk  all  the  contin- 
gencies wliicli  the  ordinary  skill  am",  care  of 
each  other  in  his  line  of  service  could  not 
avert.  Louisville  &^  A'.  A'.  Co.  v.  Robinson, 
4  Rus/i  (aV.»  507. 

An  engineer  on  a  moving  passenger 
train,  and  a  brakeman  on  a  freight  train  of 
the  same  company,  at  a  dejxit,  who  is  or- 
dered by  the  conductor  of  his  train  to  go 
along  the  line  of  the  road  to  display  danger 
signals  to  th-?  passenger  train,  are  feihjw- 
servants  for  he  purpose  of  bringing  the 
train  safely  im...  the  depot.  Tost  Tenn.,  /'. 
&»  G.  R.  Co.  V.  Rush,  15  Lea  {7\-nn.j  145. — 
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Revif.winc;  Nashville.  C.  &  St.  L.  R.  Co.  v. 
Whclcss.  lo  Lea  741  ;  East  Tcnii..  V.  &  G. 
R.  Co.  7'.  Giirlcy.  12  Lea  46. 

270.  Vi<'(>-priii(;i|ml  of  brnkcinaii. 

— Tlie  engineer  is  not  a  (ellowservant  of  a 
brakcman  upf)n  tiic  same  train.  Louisville 
fix  i\.  A'.  Co.  V.  Hrooks,  83  Ky.  129. 

An  engineer  in  charge  of  a  train  is  not 
the  fellow  servant  of  a  hrakenian  on  the 
same  train,  who  is  sut>jcct  to  his  orders. 
KiUt  Tetnt.  6-  ff.  A'.  C.  R.  Co.  v.  Collifis,  85 
7>;/«.  227.  I  S.  It".  A'efi.  883.— DisriN- 
GUlSHiNti  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Wheless.  10  Lea  (Tcnn.)  741. 

An  engineer  w  ho  puts  a  fireman  in 
charge  of  an  engine  is  a  vice-principal  of, 
and  not  a  fellow-servant  of,  r  brakem.iu 
coupling  the  engine  to  anotiier  engine. 
Jir,nv»  v.  SoHtlwrn  Pac.  A'.  Co.,  7  U/n/:  288, 
26  /'<!(•.  /\V/>.  579- 

Notice  10  an  engineer  of  defects  in 
wheels  which  throw  the  train  from  the 
track  and  kill  a  brakcman  is  not  notice  to 
the  brakcman  ;  and  the  doctrine  of  fellow- 
service  does  not  ai)ply  where  the  accirlcnt 
was  not  due  to  the  negligence  of  the  former 
in  running  the  train.  Illinois  C.  A*.  Co.  v. 
Pirtle,  47  ///■  --///  498- 

271.  r«'llow-s<'rvrtnt  of  car  oou|»> 
lor.* — The  engineer  and  the  coupler  of  a 
freight  train  are  fellow-servants,  and  for  in- 
jury to  the  one  caused  by  the  other's  nogli- 
gencc  the  master  is  not  liable.  liMtwrij.,  if 
v.  i\'or//n-ii.sl<rii  A'.  Co.,  25  So.  Ciir.  12S. 

In  the  absence  of  any  evidence  tending 
to  show  that  a  railroad  engineer  was  negli- 
gent in  allowing  the  tirt;man  to  operate  the 
engine  at  the  time  the  plaintilT  was  injured 
while  attempting  to  coujjIc  rars.  and  which 
alleged  negligence  is  the  gist  of  plaintitT's 
action,  a  verdict  should  be  rlirccted  for  the 
defendant.  7'lio»i/>si>n  v.  /.<iif  .S/iorc  ^'*  M. 
S.  A'.  Co.,  S4  Mirfi.  2S1,  47  A'.    H'.  AV/.  5.S4. 

272.  Not  fi'llow-HiTvant  of  rar  lii- 
spiM'tor. — An  engineer  and  a  car  inspector 
are  ni,l  fellow-sorvaniS,  and  a  raihoail  com- 
pany is  liable  for  an  injury  to  the  latter 
caused  by  the  iicgligence  of  the  former. 
Cliicaj^o  &'  A.  A*.  Co.  v.  Hoyl,  31  //;;/.  <r* 
Awe-  A'.  Cas.  309,  122  ///,  369,  12  A';  /t.  AV*. 
225,9  West  Rep.  785.— yuoTF.n  IN  Louis- 
ville. E.  &  St.  L.  Con.  R.  Co.  v.  Hawthorn 
45  111.  App.  635. 

27JI.  F«^Uow-H«rvaiit  of  f^i\,e  rfl- 
jialr^r. — The  driver  of  a  switch  cnirme  is 


*  Fellow-serv.-int*.     EiiKineer  and  car-coupler, 
see  note,  17  Am.  &  Enu,  R.  Cas.  538. 


a  fellow-servant  of  an  emf)loye  at  work  re» 
pairing  cars.  Valtez  v.  Ohio  &*  M.  A'.  Co., 
jjj  ///.  500.  Chicaiio  &^  A.  H.  Co.  v.  A/itr- 
phy,  53  ///.  336.— Rkvikwki)  in  Howd  v. 
Mississippi  C.  R.Co.,  50  Miss.  178.—  I  'iifried 
V.  lialtimore  &*  O.  A'.  Co.,  34  ll\  Va.  260,  I3 
S,  /•;.  AV/.  512. 

274.  and  when  not.— A  car  re- 
pairer assisting  in  making  a  coupling  is  tiot, 
as  a  matter  uf  law,  a  fellow-servant  of  an 
engineer  in  charge  of  a  switch  engine. 
IViM  V.  Dt'itvif  <3-  A'.  (/.  //'.  A",  ft;.,  7  I' I  alt 
363,  26  Piu.  Rep.  981.— yuoTiNd  Northern 
Pac.  R.  Co.  V.  Herbert,  1 16  U.  S.  642,  6  Sup. 
Ct.  Rep.  5(;o. 

275.  I'Vllow-Mcrvant  of  carpenter 
of  bridge  ffantj.— A  carpenter  employed 
in  a  bridge  gang,  after  his  day's  work  was 
done  was  sitting  in  a  car  writing  a  letter. 
He  slept  in  this  car.  While  so  eng.iged  a 
collision  occurred  with  a  switch  engine, 
through  the  negligence  of  an  employe  in 
charge  of  it.  In  the  collision  the  c:irpenter 
was  injured.  Held,  that  the  injury  was 
from  the  negligence  of  a  fellow-servimt. 
luteniatioHiil  Sf  G.  X.  R  Co.  v.  Ryan,  83 
Tc.x.  565,  18  .v.  W.  A',/.  219. 

270.  Fi'llow-sorvant  of  carpenter 
rldhifr  to  work.— .\  caipcnter  employed 
!)y  the  day  by  a  cvinipany  Kj  work  on  its 
road,  and  cairicd  to  the  working  place  on 
the  cars  free  ot  charge,  cannot  maintain  an 
action  for  injuiies  received  while  so  (ariiod 
hv  the  ncj.;ligence  of  the  rnt;incei  running 
ll>e  engine.  Scaver  v.  lioslon  &*  M.  R.  Co., 
14  Cray  (.Mass.)  466. 

277.  rello\v-.servunt  of  eouduelor 
on  same  I  rain. —An  engineer  is  a  feli(jw- 
servant  with  tlie  condnclor  of  the  ^ame 
train  and  running  the  train  subject  to  the 
order  of  the  latter.  .SV.  I  ouis,  I.  .M.  &^  S. 
R.  Co.  v.  .Mot^art,  45  Ark.  318.  Rn^sdaU  v. 
Memphis  &*  C.  R.  Co.,  3  Pa.xt.  (/'.•««.)  42O. 

,\n  engineer  is  a  fellow-servant  of  an  em- 
ploye on  the  same  train  whose  duties  were 
toad  asconduciorand  brakemar.  l.oUf^  v. 
Coronado  R.  C'i>  ,96  Cal.  269.  31  /'<?<.  Av/.  170. 

An  engineer  is  a  fellow  servant  with  the 
conductor  on  the  s.tme  freight  train.  Kn- 
riiiht  V.  Tol,-do.  A.  .1.  S^  A'.  M.  R.  Co.,  ^)l 
Mich.  409,  53  A'.  W.  Rep.  Si''- 

Engineer,  whether  a  fellow--?ervant  of  a 
conductor,  see  Rat;  iale  v.  .Miinphis  &•  C. 
R.  Co.,  3  liaxt.  (Tenii.)  4:6. 

27H.  Fellow-servant  «»f  eonstrne- 
tion  hantlH  and  Ki''tvel-train  liiinds. 
—  .\i;  engineer  and  a  laborer  upon  a  con- 
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struction train  arc  fellow-servants.     Miller 
V.  Ohio  St*  M.  R.  Co.,  24  ///.  y///.  326. 

An  engineer  and  laborer  on  a  railroad 
construction  train  are  fellow-servants  where 
they  work  under  the  same  conductor,  de- 
rive their  authority  and  compensation  from 
the  same  ommon  source,  and  are  engaged 
in  tlie  same  general  business,  though  in  a 
dilTerent  grade  of  the  common  service. 
llii,'i;i>is  V.  Missouri  I'ac.  A'.  Co.,  104  .Mo.  413. 
16  S.   W.  A',-/>.  409. 

An  >  ngineer  is  a  fellow-scrvai.t  with  em- 
ployt's  on  the  same  gravel  train.  Henry  v. 
Slaten  Island  A'.  Co.,  2  ^l»i.  &*  Eu);.  A\  Cas. 
60.  .Si  A'.  ]'.  373.  C/iio  &*  .)/.  A".  Co.  v.  '//'//■ 
(/.///.  13  /«</.  366.  -Distini.I'isiiim;  Fit/- 
patrick  7>.  New  Albany  .%  S.  K.  Co.,  7  Ind. 
43f).  nisriNCUisiiF.i)  IN  Dobbin  v.  Rich- 
mond .St  I).  R.  Co.,  Si   N.  Car.  446. 

.\  l.iborer  on  a  gravel  train  who,  by  ar 
rani^ement,  is  entitled  to  be  carried  to  and 
from  his  work  free  of  charge,  except  that 
he  may  be  recpiired  to  ap|>ly  the  brakes  if 
necessary,  is  a  fellow-servant  with  the  engi- 
neer of  the  train  while  so  riding.  Kiissill 
V.  lliulson  l\'iTfr  A'.  Co.,  17  .V.  J'.  134;  re- 
■7'rr:int^  5  lur  39.  — DisTl.NC.tMSlli.u  IN 
V=;:k"7'.  New  York  C.  A  H.  R.  R.  Co..  17 
.\m.  tSt  Kng.  R.  Cas.  doi),  95  N.  Y.  2i'>7. 
I'oi.l.oWK.K  IN  Moldt  V.  New  York  C.  R. 
Co.,  18  N.  Y.  432.  Rkviiwkii  in  Wilson 
7'.  .Madison,  etc.,  R.  Co..  iS  Iml.  i:(>;  Kwald 
;'.  Chicago  &  N.  W.  R.  Co.,  33  Am,  A  Mng. 
K.  Cas.  326,  70  Wis.  420,  36  N.  Vv.  Rep. 
12. 

ITS).  Not  a  r«'II«»w-srrvjiiit  ofaiiox- 
pro.ss  iiics.s«>ii$;('i'.  —  An  engineer  is  not 
deemed  to  be  a  fellow-servant  of  an  express 
messens;er  employed  by  the  snperiiiU'uderit 
of  ,'i  r'Kid  to  act  as  a  brakemaii  for  one  trip. 
Chamherlain  v.  Mihoaulee  &*  M.  A'.  Co.,  1 1 
/f'A.  23S. 

*2HO, iiiixt'd  <|ii4>stioa  oi'law  and 

liU'l.  —  Wlieie  a  railroad  company  does  its 
own  express  business,  but  as  a  separate  de- 
partmeni,  the  questiim  whether  an  exjiress 
messenger  .'iiid  the  engineer  of  a  train  arc 
fellow-servants  is  a  mixed  r;uestion  ot  law 
and  fact,  and  it  is  error  for  the  court  to  in- 
stinct the  jurv  as  a  matter  of  'aw  that  they 
arc  fellow-serv.mts.  luillimort  &^  O.  A'.  Co. 
V.  M.Kiii~ie,  24  ./»;;.  ''•"  Eni[.  A'.  Cas.  395.  81 
V-t.  71.— (JUu riNf.  McAnilrews  t.  Hums. 
39  N.  J,  L.  117;  Morgan  v.  Vale  of  Neath 
i<.  Co..  5  n  <"(r  .S.  570. 

'JSKl.  F<>|]ov-(i(>rvHiit  of  firnniiiii.— 
A  fireman  an<l  engineer  are  fellow-servants. 


and  a  recovery  cannot  be  had  against  tlic 
company  for  the  death  of  a  fireman  through 
the  negligence  of  the  engineer.  Illinois  C. 
A'.  Co.  V.  Hosier,  45  ///.  ,///.  205.  Hull  v. 
Mol'ile  &*  M.  A'.  Co.,  67  ^lla.  206.  J/ol>l>s  v. 
Atlanfii  &*  A'.  C.  A'.  Co.,  107  A'.  Car.  t,  13 
.S".  A'.  A'e/>.  124. 

file  engineer  is  a  fellow-servant  of  a  lire- 
man  running  upon  the  same  locomotive. 
lialtiwore  &*  O.  A'.  Co.  v.  //.»//;,'//.  54  Am.  &* 
EiifT.  A'.  Cas.  328,  149  r.  .s'.  31  )8,  13  Sup.  CI, 
K,/).  914.  Henry  v.  I.ale  .Sli,>re<^  M.  S,  A'. 
Co.,  8  ./«;.  tS-  A'«^'.  A'.  t'<».f.  no,  49  Mich, 
495.  13  A'.  W.  A'</."k32.  .Wishville,  C  c'W  St. 
/..  A'.  Co.  V.  Hanilniiiii,  13  l.ea  (  I'eiiii.)  423. 
-Fol.l.owi.Nt;  Jones  v.  Yeager,  2  Dill.  (U. 
S.)  64;  Caldwell  7>.  Hrown,  53  I'a.  St.  453. — 
Gulf.  C.  Sf*  S.  I'.  A*.  Co.  V.  niohn,  73  Tex. 
637,  4  A.  A'.  ./.  764.  II  S,  II'.  lu/>.  867. 

A  llnina!)  on  a  passenger  train,  and  an 
engineer  in  ch.irge  of  an  entjine  not  con- 
nected will)  such  train,  but  belonging  to  the 
same  railro.id  coinp.inv.  anr  fellow  servants, 
and  where  tlu;  fireman  is  killed  by  a  collision 
between  the  engine  ami  the  train,  caused  by 
the  negligence  of  the  engineer,  the  company 
will  not  be  liable.  //o7i-ar,l  v.  Ihiner  C-^  R. 
a.  R.  Co..  24  .h/i.  &^  Etitf.  R.  t'./f.  448,  26 
/•>(/.  AV/.  837.  -;\i'iM.ii;ii  IN  Kll  7'.  Northern 
I'ac.  R.  Co..  I  N.  IJak.336.  roi.i.dWKD  in 
Mealman  7'.  Utiion  I'.-ic.  R.  Co.,  37  Fed. 
Rei).  189.  2  L.  R.  A.  192. 

Whether  the  engineer  \n<l  (ir'-inan  of  a 
locomotive  engine  riinnin}.-  along  on  a  rail- 
road, and  vithont  any  tr.uii  .iitiirhed,  arc 
fellow-:,eivants,  so  as  to  preihnUr  the  latter 
from  recovering  from  the  company  for  in- 
juries ciused  by  the  negligence  of  the  for- 
mer, is  not  a  (piesiion  01  local  law,  in  be 
settled  by  the  decisions  of  tlie  hii^hest 
court  of  the  sf:Ue  in  whic  li  a  cause  of 
action  arises,  but  is  one  of  genera!  I'W.  to 
he  determined  I  y  a  refennre  to  a!!  the 
authorities,  ;n;d  ;.  consider.ition  o(  llu'  prin- 
ciples underlyii'g  the  clations  of  master 
and  servatit.  Haltiriore  S"  O.  R.  Co.  v. 
lUiUt^h,  54  .///.  i!"  Eiii,;.  /•'.  l'»f.  pS.  149  U. 
S.  368,  13. S///.  Ct  AV/.  914.— DisriNc.ii.ii- 
iNc;  Chicago.  M.  v*i  Si.  P.  R.  Co.  v.  Ross, 
112  r.  S.  377. 

2H2.  iiiiilcr  f 'alif'oriila  Ntatiito. 

—  .A  tirem.nn  and  oiler  and  an  engineer  .'ire 
engau'ed  in  the  same  general  business  and 
are  fellow-servanli  wiMiin  the  meaning  of 
the  ( ivil  <Mde,  .^  1970;  and  this  is  so  though 
it  ai)|)ear  that  the  engineer  has  authority  to 
employ  and  discharge  firemen.      .Stt-nens  v. 
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5rt«  Franct'sci)  &>  .X.  /'.  A',  C.'.,  iixj  t.//.  554, 
35  /W.  A"./.  1^)5. 
as.'l.  miller  Floritlu  Mtatiite.— 

The  engineer,  fireman,  and  hrakcnian  of  the 
same  freight  train  are  fellnw-scMvants;  anfl 
prior  to  the  passa^ji-  of  chapter  3744,  laws 
approved  June  7,  1.S87,  tin;  einiiloycr  com- 
pany Wiis  not  lial)Ii'  in  daniajjis  to  one  of 
siicli  fcllow-scrvanls  for  injnri-s  sustained 
in  the  hne  of  his  enii)loynient  in  ronsu- 
qiience  of  the  ne^hj^eiue  of  the  eti^ineer  in 
putting  liis  unskilled  or  careless  lirenian  in 
the  perfornian(:<;  of  his  dii'y  in  temporarily 
handlin}^  the  engine.  Si>iit/i  I'hu  A'.  Co.  v. 
/'/•/<<•,  33  /•■/</.  4^,  13  .S<».  A',/.  63.S.  Fi)l,- 
U)WIN(;  Parrisli  v.  I'ensacola  iS:  A.  K.  Co., 
28  Fla.  251.  y  So.  Kep.  6./) ;  South  i'la.  H. 
Co.  V.  Wcesc,  32  Fla.  212,  13  So.  Uep.  436. 

2H4.  Vi<-''-priii4'i|»al  ol'  (in>iiiaii.— 
A  firrnian  upion  a  locomotive,  while  in  the 
dis(liai\t;eof  his  duties  as  such,  may  properly 
be  found  to  have  Inren  actiiij^  under  the  im- 
mediate control  of  the  enji;iiieer.  Cooper  v. 
Central  R.  Co.,  44  /i/;i',j  134. 

An  enjjineer  whose  duties  are  to  inspect 
cnjiincs  upon  which  he  runs,  and  i)erform 
other  <luties,  bv  law  imposed  upon  the  com- 
pany, stands  in  relation  of  vice-jjrincipal  to 
a  fireman  on  his  enjjinc.  Sitbiiii-  &•  /•.'.  T. 
A'.  Cii.  v.  /Cu'/iii,'-,  I  V'lV.  Civ.  App.  531.  21 
.V.   W.  Rep.  7(X)." 

2H5.  F<>llo\v«sorv»nt  of'a  liaifiiiaii. 
—  A  locomotive  engineer  is  a  fellow-servant 
with  a  llagman,  and  the  company  is  not  lia- 
ble for  the  death  of  the  latter  through  the 
negligence  of  the  engineer  in  running  his 
engine  without  a  headlight,  Instead  of  send- 
ing It  to  the  shop  for  a  new  headlight, as  the 
rules  of  the  company  required.  McRtoiuihi 
V.  A'.'o  !',.;/■  C.  6^  if.  R.  R.  Co..  45  A'.  V. 
S.  A.  7ii,('i3  ////;/  587;  affirnicd  in  13S  A'.  )'. 
C/)3.  W('w.,  34  X.  /•'.  Rrp.  514,  W(W.,  53  A'. 
r.  .S".  A'.  ')33,  «/<•;;/.  — QuoriNC.  Miller  7'. 
Southern  I'ac.  Co.,  20  Oreg.  285,  26  I'ac. 
Rep.  70.  43  All).  L.  J.  354. 

28<(.  FoIlow-sfM-vaiit  of  foiiiidcr  in 
a  hlnHl  liiriiaro.  —  A  founder  in  a  blast 
furnace  for  the  manufacture  of  pig  iron, 
who  has  a  separate  department — the  inside 
Wf)rl<  of  the  furnaro  -;ind  who  has  nothing 
to  do  with  the  other  departments,  except 
when  acting  thniiigh  the  general  manage- 
ment or  the  foreman  or  boss  of  such  dei)art- 
ments,  is  a  fellow-servant  of  an  engineer 
whose  business  it  is  to  move  the  cars  1  in  the 
furnace  track  as  desired  in  tin'  business, 
and  he  assumes  the  risk  that  said  cars  might 


be  handled  mgligcnlly  by  said  ciigii.t;;r. 
Aifitnis  V.  Iron  Clijfs  Co.,  41  ^hn.  «1~  i-n^.  A". 
Cas.  414,  78  .1//.,/.  271,  44  A'.  //'.  Rtp.  270. 

287.  Not  a  I'd  low-servant  of  an 
"overlianlor  of  nirs."— I'laintitl,  who 
was  overhauling  a  car  on  a  side  track,  was 
injured  through  the  negligence  of  an  en- 
gineer in  running  a  train  against  the  car, 
while  engaged  in  sliiiiing  (  ars.  //c/./,  th;it 
plaintilT  and  tlie  negligcnl  engiiuir  were 
not  fellow-servants.  Rii/nnonii  &^  IK  R.  Co. 
V.  Xornunt,  84  I'li.  167,4  ^-  ^'■-  ^>'«"A  -"• — 
Foi.i.dWiNc;  Moon  ?'.  Richmond  &  A.  R. 
Co..  78  Va.  745- 

li88.  I'Vllow-srrvant  of  road  niiis- 
tiM*. — A  locomotive  engineer  and  a  road 
master  are  fellow  servants,  and  in  f)rder  to 
entitle  the  latter  to  recover  from  the  com- 
pany for  an  injury,  the  result  of  the  negli- 
gence of  the  former,  the  evidence  must 
show  that  the  negligence  of  the  engineer 
was  the  proximate  cau^e  of  the  injury,  and 
tiMt  the  engineer  was  incompetent,  and 
the  company  had  been  negligent  eithc  r  in 
employing  him  or  retaining  him.  Holhuiii 
V.  Soiit/urn  7'<ir.  Co.,  100  Ca/.  240.  34  /'itc. 
R,p.  (M. 

28t>.  Not  fcllow-Horvant  of  Heel  ion 
fori'nian.— The  fact  that  a  sec  tion  foreman 
engageil  in  the  repair  of  a  railway  briclge 
has  the  right  to  fl.ig  a  freight  tr.iin  aiiproach- 
ing  such  bridge,  and  it  is  the  duty  of  the 
engineer  to  obey  the  signal,  in  no  way  tends 
to  establish  the  relation  of  fellow-serv.int 
between  them.  Reori<i,  J).  &^  E.  R  'Co.  v. 
Riit\  144  ///.  227,  33  A'.  /•;.  Rip.  951. 

2)M>.  Fellow-.srrvant  of  Nootiitii 
IiaiMl.--.\n  engineer  in  charge  of  a  ir.iin 
which  ran  into  a  hand-car  and  injured  a 
section  hand  is  a  fellow-.-ervae:  with  the 
latter,  inasmuch  as  tlu'v  were  ii  the  same 
common  employme;U  and  \v  ere  res(>eclively 
charged  with  the  ordiNary  risks  of  each 
other's  negligence.  F.as/on  v.  Houston  &^ 
T.  C.  R.  Co.,  32  /•'<■(/.  R,p.  893.  CliJlorJ  v. 
Old  Colony  R.  Co.,  141  Mass.  564,  6  A'.  A. 
Ri-p.  751.  Connelly  \.  Minmapolii  l'.,iU,rn 
R.  Co.,  38  Minn.  80,  35  A'.  //'.  Rep.  582.— 
Applied  in  Fll  v.  Northern  I'ac  R.Co.,  i 
N.  Dak.  33C).-  Texan  fi^  /'.  R.  Co.  v.  tl\ii;ner, 
2  7"c.r.  A  pp.  (Civ.  Cas.)  291. 

A  section  hand  and  an  eiv^ineeroiicrating 
a  construction  train  are  fellow-servants. 
Trinity  ."-  S.  R.  Co.  v.  Mite/iell.  72  Tex. 
C109.  10  .\  /f.  Rep.  Cii).S, 

A  section  hand  cannot  recover  from  his 
company   for   injuries    receivcii    by  a  col- 
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liiion  between  a  hand-car  (jii  which  he  is  iit 
work  and  the  en^^inc  of  a  train,  where  the 
lu^iiKence  of  the  section  boss  and  the  en- 
gineer of  the  train  produced  the  collision. 
Cliffords.  Old  Colony  R.  Co.,  141  Miiss.  564, 
6  .V.  /■:.  Kep.  751.-- Al'Pi.iKiJ  IN  Kil  v. 
Norihcrn  I'ac.  R.  Co.,  i  N.  Dak.  336.  Ar- 
I'uiiVKM  IN  Klliot  V.  Chica.i{(),  M.  iSt  St.  V. 
U.  Co..  3S  Am.  .S:  Imij,'.  K."  Cas.  62.  5  Dak. 
523.  3  I..  U.  A.  363.  41  N.  W.  Kcp.  75S. 
Kkvikwki)  in  ("riswcli  V.  Pittsburgh,  St, 
L.  k  C.  R.  Co.,  30  \V.  Va.  798. 

201.  Ki>ll«>\v-N4>i*vtiiit  of  hIiovoUt. 
— 'I'iie  enj^ineer  is  a  fi-lldw-servaiu  of  the 
fircnian  and  l)rakenicn  and  shovelcrs  on  a 
gravel  train  i!n^a(>c(I  in  loading,  hauling, 
jind  unlnadiii;;  grave!  in  lepair  of  the  road- 
1)C(I.  P,nris/i  V.  l',its.i,ol<t  &^  .1.  A".  Co.,  28 
/■'III.  251,  9  .V,>.  A'f/>.  (}(/). 

.\i\(\  a  siiovolcr  who  is  injured  tiirougii 
tile  neglii;cii('e  of  llie  enj^incer  cannot  re- 
rover  from  tiieir  common  employer  for  such 
injury.  .SV.  Louis  iS-  S.  E.  R.  Co.  v.  liritz, 
72  ///.  256. 

IWl,  l<Vllow-sorvniit  of  Niipvriii- 
tiMiilciit  of  (rack  ri'piiirs. — Tiie  en- 
gineer of  a  train  and  a  person  employed  by 
the  owners  of  a  private  railroad  to  super- 
intend rcpiiirs  and  put  the  track  in  good 
condition  arc  fellow-servants,  and  the  lat- 
ter cannot  recover  for  injuries  received 
while  traveling  on  a  material  train  through 
the  negligence  of  the  former.  Wliite  v. 
h'eniton,  39  .//;/.  i5-  AV/j,"-.  A'.  Cas.  330,  83  Ga. 
343.  9  .S'.  A".  A'</.  1082. 

2J>:J.  I'VI low-servant  of  a  switdi- 
niaii.*— A  switchman  anrl  a  locomotive  en- 
gineer ;ire  fellow-servants.  Clitcii^o,  A'.  /. 
^-^  /'.  R.  Co.  V.  Toiiliy.  26  ///.  .*'///.  99. 
Toms  v.  lUiffiilo  Creek  R.  Co.,  70  I  fun  84, 
53  .\'.    I'.  .S'.  A'.  640.  23  X.   Y.  Siipp.  1 1 12. 

.•\u  engineer  running  a  switch  engine, and 
.1  switch  tender,  are  engaged  in  the  same 
ciiminon  employment  to  such  an  extent  as 
to  In;  considered  co-emploves.  C/iittit^o,  R. 
I.  6^  /'.  R.  Co.  v.  J/c>iry.  7  III.  ,-///..  322. 

An  (engineer  is  the  fellow-serv.int  of  a 
switcliMLin  who  was  ordered  to  ride  upon 
the  engine.  Smith  v.  .Memphis  &*  L.  R.  R. 
O  ,  18  /•></.  Rfp.  •^04. 

21>4.  Not  f(>IIo\v-s(>rvant  of  tcaiii- 
»tt*r  liaiiliiig'  ties.— An  engine  driver  is 
not  a  fellow-sirvant  with  a  teamster  whose 
liusiness  is  the  hauling  of  railro.nd  tics  for 

*  Fellow-scrv.ints  Fncinper  and  switchman, 
^cf  note,  41  .Am.  \  E.sc.  K.  Cas.  47-j. 


the  construction  of  a  road.     Ilobson  v.  Xdv 
Mexico  «S-  A.  R.  Co.,  {Arts.)  28  Am.  Sf'  Eng, 
R.  Ctis.  360,  1 1  /'tu-.  Rep.  545. 
2U5.  Fcllow-Hvrvuiit  of  trackiiinii. 

— An  engineer  running  a  train  backward  on 
a  track  is  a  fellow-servant  of  an  employe  at 
work  on  the  track.  Rohback  v.  Pacific  R. 
Co.,  43  Mo.  187. 

2JMI.  aiul  wIkmi  not.— Where  a 

servant  of  a  railway  employed  on  a  track 
was  injured  by  the  engine  through  the  care- 
lessness of  the  engineer  of  the  company — 
Add,  that  tile  servant  injured  was  not 
engaged  in  the  same  line  of  employment  as 
the  engineer,  and  he  might  recover  of  the 
company  for  the  injury  the  same  as  any 
other  person  not  in  its  service,  if  he  .'U'ted 
with  prudence  on  his  part.  Pittsburg,  /•'/. 
//'.  ^-  C.  R.  Co.  V.  P,y„urs.  74  ///.  341! 

207.  F«'llo\v-s<'rvant  of  track  re- 
pairer.— A  track  repairer  and  an  engineer 
and  others  engaged  in  running  a  train  are 
in  the  same  general  undertaking,  antl  are 
therefore  fellow-servants.  Gormlcy  v.  Ohio 
<r~  M.  R.  Co.,  5  ./;//.  (&-  Eiig.  R.  dis.  581,  72 
Ind.  31.— AiMM.iF.u  IN  KM  7'.  Northern  P.ic, 
R.  Co.,  I  N.  Dak.  336.  Ai'I'Rovkd  in  El- 
liot 7>.  Chicago,  M.  &  St.  P.  R.  Co.,  38  Am. 
&  Fng.  R.  Cas.  62.  5  Dak.  523,  3  L.  R.  A. 
363,  41  N.  \V.  Rep.  758. 

An  engineer  on  an  elevated  railroad  train 
is  a  fellow-servant  with  the  track  re()aircr 
on  a  structure  of  such  road.  /'<;;/  U'icklc  v, 
MiinhattiVi  R.  Co.,  23  liLUchf.  ((/.  S.)  422, 
32  /•■<•//.  Acp.  278. 

Ii1>8.  and    wlion    not.— A   track 

repairer  and  a  locomotive  engineer,  both 
employed  by  the  same  company, arc  not  en- 
gaged in  a  Cf)mm(5n  em|>loyment,  and  are 
therefore  not  fellow-servants.  Chiciigo  &• 
A'.  JI'.  R.  Co.  V.  n/iss,  6  ///.  .-///.  411. 
Schlcrcth  v.  Missouri  Pac.  R.  Co.,  1 1  5  Mo. 
87,  21  .V.  W.  Rep.  1 1 10. 

2J)S».  Not  n  fcllow-.servant  of  train- 
inon  of  his  train.— An  engineer,  with 
respect  to  the  movements  of  a  train  which 
is  wholly  under  his  own  control,  is  not  a 
fellow-servant  with  the  other  train  em- 
ployes, but  their  vice-iirincipal.  Ragsdolc 
V.  Northern  l\\c.  R.  Co. ,  42  Fed.  Rep.  383. 

.'too.  F(>lloAv-,s(>rvant  of  a  tunnel 
repairer.  — One  whose  business  it  is  to 
construct  and  repair  tunnels  is  a  fellow-ser- 
vant with  a  locomotive  engineer  and  other 
train  employes  while  being  carried  from  one 
place  of  work  to  another,  dipper  v.  f.oiiis- 
ville,  E.  dr^  St.  L.  R.  Co.,  21  Am.C"  Eng.  R. 
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Cis.  3:5.  103  /«(/.  305,  2  i\'.  A".  yiV/.  749.— 

ArruovEU  in  IJlliot  7/.  Chicago,  M.  &  St. 
I».  F<.  Co..  38  Am.  &  EiiK.  K.  Cas.  62.  5  Dak. 
5:13.  3  L.  U.  A.  363,  41  N.  W.  Hep.  758. 

:iOI.  Fi>llow-.survaiit  of  yard  iiiid 
ear  ricrk. — An  engineer  and  train  hands 
arc  fellow-servants  of  a  yard  or  car  clerk 
wiiose  duties  are  to  make  a  record  of  llie 
seals  of  the  cars  of  each  train  entering  the 
yard.  X.-w  VorA'  &•  A'.  E.  R.  Co.  v.  //>'./<?. 
56  /•></.  K.fi.  188. 

'AiVl.  Not  l*vll<>w-Hurvaiit  of  yard 
Hwitfliiiiaii.  —  A  locomotive  engineer  is 
not  the  fellow-servant  of  a  yard  switchman, 
and  the  employer  is  rcsponsihte  for  injuries 
caused  to  the  latter  by  the  negligence  of  the 
former.  l.oiiisvilU  Sr*  N.  A'.  Co.  v.  S/iects, 
(AV.)  41  Am.  6-  lutjf.  A'.  Cas.  470,  13  S.  W. 
lii-p.  248.— Foi,r,()WiNO  Louisville  &  N.  R. 
Co.  V.  Collins,  2  Duv.  (Ky.)  114;  Louisville 
&  N.  R.  Co.  V.  Rol)inson,  4  Hush  (Ky.)  507; 
Louisville  &  N.  R.  Co.  v.  Filbcrn,  6  Bush 
574;  Louisville  »St  N.  R.  Co.  v.  Moore,  24 
Am.  iSc  Eng.  R.  Cas.  443,  83  Ky.  675. 

'MY,\,  Not  fellow-Mcrvaiit  of  man 
liJriMl  to  «roct  feiifCH  aloii};  track.— 
PI  lintilT  was  employed  under  a  foreman  in 
erecting  a  fence  along  the  company's  track, 
anfl  was  injured  while  going  on  a  train  to 
unload  posts,  by  the  engineer  suddenly 
starting  the  train.  Held,  that  the  plaintill 
and  the  engineer  were  not  fellow-servants. 
Loum>illi\  E.  (So  .SV.  /..  Con.  R.  Co.  v.  Haw- 
thorn, 45  ///.  ////.  635.— yuoTiNG  North 
Chicago  Rolling  Mill  Co.  v.  Johnson,  114 
III.  57.  Ri'.viKWiNO  ANli  (^uoTIN'c.  Chicago 
&  A.  R.  Co.  V.  Hoyt,  122  111.  3^,9. 

:«>4.  I'Vllou-scrvaiit  of  iiioii  liirtMl 
to  load  and  unload  ears. — An  engineer 
of  a  1-  ./motive  engine  used  in  drawing  a 
train  of  Hat  cars,  and  a  laborer  employed  un- 
loading the  cars  of  the  stone  and  materials 
placed  upon  them  to  be  distributerl  along 
the  track,  arc  fellow-.iv.rvants.  Lake  Shore 
<S-  M.  S.  R.  Co.  V.  Stiifiak,  41  Am.  if-  Eitf^r. 
R.  Cas.  382,  123  /ltd.  210,  23  A'.  E.  Ref).  246. 
Kumler  v.  Junction  R.  Co.,  33  Ohio  St.  150. 

:I05. and  wIkmi  not.— A  locomo- 
tive engineer  and  a  laborer  unloading  rails 
are  not  fellow-servants.  Peoria,  I).  &>  E. 
R.  Co.  v.  Johns,  43  ///.  App.  83.— Qu(  iting 
North  Chicago  Rolling  Mil!  Co.  ta  Johnson, 
114  III.  57. 

One  employed  by  an  independent  con- 
tractor to  assist  in  loading  coal  into  the 
tenders  of  locomotives  fronj  coal  pockets 
alongside  the  track,  and  to  notify  engineers 


where  to  place  their  engines  to  receive  the 
coal— the  engineers  rendering  no  assistance 
in  the  loading  — is  not  a  fellow-servant  with 
an  engineer  for  whose  use  he  is  su|)plyini,' 
coal  at  the  time  of  receiving  an  injury  cuused 
by  the  negligence  of  the  engineer.  Union 
Pac.  R.  Co.  v.  lUlUtei,  41  Am.  &^  Eng.  R. 
Cas.  431,  2S  Xe/>.  422,  44.\'.  W.  Rep.  4S3. 

iUXI.  K4>llo\v-S4>rvan(  of  otiu-r  «>!i- 
glncvrs  (»f  HanM' company.— One  loco- 
motive engineer  is  the  fellow-servant  of 
another  working  for  the  .same  company. 
Van  ATery  v.  I 'nion  Pae.  R.  Co.,  35  /■'<</. 
Rep.  40.  Ohio  &-  J/.  A'.  Co.  v.  RoM,  t,(>  111. 
App.  627.  — Fm.i.owiNr,  Chicago  iSi  N.  W. 
R.  Co.  V.  Mor.inda,  93  HI.  2,02.— A'or/olk  G- 
It'.  R.  Co.  \-.  Donnelly.  53  Am.  »r~  A/y.  A". 
Cas.  571.  88  \'a.  853,  14  .S".  E.  Rep.  692. 

An  engineer  is  a  ffillowservant  of  .mother 
engineer  running  trains  for  the  same  com- 
pany on  the  same  truck.  Chit  ago,  St.  L.  is^ 
N.  O.  R.  Co.  V.  Doyle,  8  Am.  <^  Epig.  R.  Cas. 
171,  60  Miss.  977, 

Though  the  engineer  backing  an  engine 
had  lost  the  use  of  one  eye,  which  was 
bairhiged,  the  relation  of  fellow-servants 
existed  between  him  and  another  engineer 
standing  on  the  tnuk,  and  the  company 
was  not  liable.  Keyes  v.  Pennsylvania  Co  , 
(/•<f.)  lAtl.  Rep.  IS. 

JI07.  but   not   of  (>n{;iiio<>rH  of 

other  companies.— It  appeared  thai  the 
lilaiiirili  was  an  engineer  in  the  service  of 
another  railway  company  which  j(jintly  used 
a  certain  track  of  the  defendant  company; 
that  all  trains  when  on  such  joint  tiuck  were 
under  orders  of  the  defenclaiit's  train  dis- 
patcher; that  plaintill  was  operating  his 
employer's  train  on  such  joint  track  under 
directions  of  such  dispatcher  to  meet  one 
of  defendant's  trains  at  a  designated  point  ; 
that  the  engineer  of  defendant's  traiti,  in 
violation  of  his  f)rders,  ran  by  the  meeting 
point,  and  ])lainti(T  w.is  injureil  in  a  collision 
that  ensued.  Held,  that  i)laintilT  and  the 
engineer  of  defendant's  train  were  not  fel- 
low-servants. Te.xas  &^  P.  R.  Co  v.  I'.aston, 
2  Tex.  Civ.  App.  37S.  21  .V.  If.  Rep.  575.— 
DiSTiNOiMSHiNO  Gulf.  C.  A-  S.  V.  R.  Co.  V. 
Dorsey,  66  Tex.  148  ;  Missouri  P.ic.  R.  Co. 
V.  Jones,  75  Tex.  151. 

d.  Foreman. 
308.  Wlicn  dccnici*        fclIotv>Ncr- 
vnnt,  jfcncrally.*— A   foui     n   of    men 


*  Foreman  as  fellow-servant  of  laborers  uiuler 
him,  see  note,  17  Am.  &  Enc.  R.  Cas.  561.    See 
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employed  by  a  railroad  conjpany  to  make 
an  excavaliijii  is  a  fcllow-scrvant  with  the 
men  under  liim.  Chicago  ^  T.  A*.  Co.  v. 
Siiiniions,  II  ///.  App.  147. 

A  foreman  under  contractors,  who  has 
charge  of  men  engaged  in  excavating  a 
tunnel,  is  a  fellow-servant  with  such  men. 
Aiult>son  V.  Winston,  31  /"»•</.  /iV/.  528. — 
DisiiNcuiSHiNC.  Chicago,  M.  &  St.  I*.  K. 
Co.  V.  Koss.  112  U.  S.  377,  5  Sup.  Ct.  Rep. 
1S4. 

A  foreman,  standing  in  no  respect  in  the 
place  of  the  company,  is  not  a  vice-princi- 
pal (jf  those  engaijcd  under  him.  Capper 
v.  Louisvilli:,  E.  tr»  St.  L  A'.  Co.,  21  Am.  «S- 
Eng.  A',  Cas.  525,  103  Ind.  305,  2  A'.  E.  Kip. 
749.  Foley  V.  Chifago,  A'.  /.  &*  P.  R.  Co.,  64 
/i>:<'<j  644,  21  A'.  //'.  Rep.  124.  luilihoin  v. 
SI.  I. outs.  A'.  &•  N.  A'.  Co.,  68  /owa  37,  25  ;V. 
/f.  AV/.  918.  />uie  v.  /.tii'/ston,  83  J/r. 
211,  22  y///.  AV/i.  1 12. 

;MM>.  illiiNtratioiiH.  —  A  foreman 

whose  duty  it  was  to  close  a  switch,  in  fail- 
ing to  do  so  was  not  a  vice-principal,  but 
acting  as  a  fellow-servant  with  the  other 
servants  employed  in  the  same  general 
business  within  the  meaning  of  section  1970 
of  Cal.  Civ,  Code.  Jfti-YS  v.  Soiit/iern  J\tc. 
Co.,  98  Cal.  19,  32  Pac.  Rep.  708, 

The  foreman  of  a  gang  is  not  a  vice- 
jirincipal,  but  acts  merely  as  a  fellow-ser- 
vant, in  failing  to  block  a  pile  which  was 
sliovi-d  against  plaintilT,  who  was  working 
under  him.  Ell.\.  Xorthent  l\ii.  A'.  Cli.,48 
Am.  &^  Eiig.  R.  Cas.  318,  1  A'.  /A/X-.  336. 

A  railnvid  labtjrer,  injured  by  the  breaking 
of  a  chain  which  the  f(jreman  of  the  gang 
requiicd  them  to  use  when  he  knew  it  was 
dcfcciive,  cannot  recover  therefor  from  the 
company,  the  negligence  being  that  of  the 
foreman,  the  fellow-sorvant  of  plaintilT. 
Kintuy  v.  Co>/>iii,  132  J'a.  St.  341,  19  ^Itl. 
Rip.  141.  —  yuoliNd  Johnson  t.  Boston 
Tiiw  Moat  Co.,  135  Mass.  209. 

PlaintilT,  an  employe  of  riefendants,  was 
■  sent  by  the  foreman  of  the  works  to  excavate 
earth  from  a  bank  below,  wliile  others  were 
loosening  it  from  above.  While  so  engaged 
a  quantity  of  earth  fell  down  upon  him,  and 
broke  his  leg.  Held,  that  defendants  were 
not  liable,  and  a  nonsuit  was  ordered. 
O'SulltTan  V,  Vutoria  R.  Co.,  44  U.  C.  Q.  R. 
128.— Ai'iM.vlNG  Dcverilk'.  Grand  Trunk  R. 
Co.,  25  U.  C.  y.  B.  517. 

also  53  Am.  &  Eno.  R.  Cas.  608,  uhstr.;  48  /</. 

33().  (ih.ilr. 


The  defendatits,  tiie  pro;)rielors  of  ex- 
tensive mills,  constructed  a  tramway  to 
carry  lumber  from  one  end  of  their  yard  to 
the  other,  the  cars  used  being  drawn  by  a 
steam  engine.  There  was  no  passi-iigcr  car, 
but  the  emphjycs  were  permitted  to  bo 
carried  on  the  road.  The  track  was  laid  on 
tics  |)laccd  on  wet  ground,  very  little  bal- 
lasting was  done,  and  none  where  the  acci- 
dent ha  ,  Mied.and  there  was  other  evidence 
of  faidty  construction.  The  plaintilT  was 
going  to  his  work  on  one  of  the  cats,  when 
it  was  thrown  olT  the  track  by  reason  of  a 
misplaced  rail,  causefl  by  the  defective 
construction.  The  defendants  employed  a 
competent  foreman,  who  deles^ated  the  duty 
of  keeping  the  track  in  repair  to  one  H.,  a 
fcllowserv.int  of  the  plaintilT,  and  it  was 
shown  that  B.  neglected  to  replace  the  rail, 
though  he  was  aware  of  its  being  (Iis|jlaceil. 
Helil,  that  the  accident  having  been  caused 
by  the  negligence  of  a  fellow-servant,  the 
defendants  were  not  liable.  Mi  Rap  lane  v. 
Gilmour,  5  Ont.  302.— Rkvikwing  Tunney 
7'.  Midlan;!  R.  Co.,  L.  R.  1  C.  P.  291  ; 
Waller  v.  South  Kastcrn  R.  Co.,  2  II.  A  C. 
102  ;  Lovegrove  ?'.  London,  B.  &.  S.  C.  R. 
Co.,  \(>  C.  B.  N.  S.  669. 

3iO.  IVrt'oriiiiiiK  duties  ofNcrvniit 
iiiciMily. — A  foreman  tlnjugh  ordinarily  a 
vice-principal  may  be  deemed  to  be  a  fellow- 
servant  while  in  the  discharge  of  his  ordi- 
nary duties  in  the  course  (jf  his  employment, 
and  not  the  duties  delegated  to  him  which 
are  imiK)sed  by  law  upon  the  company. 
Olson  V.  .SV.  Raul,  M.  &^  M.  R.  Co.,  33  Am. 
&•  Enx'.  R.  Cas.  386,  38  M/nn.  1 17,  35  A'.  //'. 
Rep.  866.  FitZf^erald  v.  llonkotnp,  44  III. 
App.  365.  Capper  v.  Louisville,  E.  &-  .V/.  A. 
A'.  Co.,  21  Am.  (S-*  Eng.  R.  Cas.  525,  103  Ind. 
305,  2  A'.  E.  Rep.  749.  Ross  v.  W,il/:e/-,  139 
J'a.  ,St.  42,  21  .///.  Rep.  157.  Gulf,  C.  &-  S. 
F.  R.  Co.  V.  .S'c/r.^'al>l'e,  1  Tex.  Civ.  App.  573. 
21  .V.  ir.  Rep.  706. 

He  is  a  vice-principal  only  when  he  is 
performing  duties  imposed  by  law  upon  the 
company  itself.  Stockmeyer  v.  Reed,  55 
Fed.  Rep.  259. 

311.  Wlioro  conipany  retains  su- 
pervision of  the  worlt.— A  foreman  is 
not  a  vice-principal  of  those  working  under 
him  where  the  master  or  his  vice-principal 
retains  the  direction  and  supervision  of  the 
work.  O'lirien  v.  American  Dredgittg  Co., 
53  A'.  /.  L.  291,  21  All.  Rep.  324.— Not  fol- 
i.owiNC.  I?erea  Stone  Co.  t'.  Kraft,  31  Ohio 
St.  2S7  ;  Chicago  &  A.  R.  Co.  v.  May,  108 
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III.  288;  Cook  V.  Hcinnibal  &  St.  J.  R.  Co., 
63  Mo.  397 ;  Louisville  &  X.  R.  Co.  v.  Bow- 
ler, 9  Heisk.  (Tcnn.)  866;  Chicago  &  N.  W. 
R.  Co.  V.  Bayfield,  37  Mich.  205;  Cliicago, 
M.  &  St.  P.  R.  Co.  V.  Ross,  1 12  U.  S.  377.— 
M alone  v.  Hathaunxy,  64  N.  Y.  5. 

A  foreman  who  directs  the  work 'of  the 
(jilicr  servants  is  as  much  a  servant  as  those 
wiiose  work  he  superintends  ;  and  'f  the 
common  master  has  a  general  supervision 
of  the  work,  l:e  isnot  liable  for  the  forem.in's 
negligence,  although  the  injured  se  n  is 
obliged  to  obey  the  foreman's  ^^  ders. 
Kirk  V.  Allanta  &>  C.  A.  L.  R.  Co.,  25  Am. 
(5-  Eng.  R.  Cas.  507,  94  .V.  Car.  625,  55  i-r-i. 
Rep.  621.— Reviewing  Feltham  v.  Englc. 
L.  R.  2  Q.  B.  33 ;  Chicago  &  A.  R.  Co 
Murphy,  53  111.  336. — yuoTEU  in  Hobus 
V.  Atlantic  &  N.  C.  R.  Co.,  107  N.  Car.  i.      - 

312.  When  deoined  11  vice-princi- 
pal, Jjrenerally.*— A  foreman  of  a  crew  or 
gang  of  men  engaged  in  a  particular  service 
— //(■/(/,  to  be  not  a  fellow-servant,  but  a  vice- 
principal  of  the  members  of  his  c' -w.  IVa- 
hash,  St.  L.  &-  P.  R.  Co.  v.  Haiuk,  31  Avi.  &> 
Eii^.  R.  Cas.  306.  121  ///.  259,  12  A'.  E.  Rep, 
253,  ID  West.  Rep.  137.  Lindvall  v.  Woods, 
44  Fed.  Rep.  855. 

A  foreman  is  not  a  fellow-servant  of  a 
man  under  his  orders  in  respect  to  his  per- 
formance of  the  master's  duly  of  directing 
the  work  in  his  charge.  Schroeder  v.  Chi- 
caj^o  ij-»  A.  R.  Co.,  53  Am.  &>  Eiig.  R.  Cas. 
436,  loS  Mo.  322,  18  S.   IV.  Rep.  1094. 

A  foreman  intrusted  with  exclusive  con- 
trol of  work,  and  of  providing  a  safe  place 
for  employes  to  work,  acts  in  the  discharge 
of  such  duty  for  the  master,  and  is  not  a 
fellow-servant  of  one  injured  through  his 
negligence  in  failing  to  provide  a  safe  place 
for  him  to  work,  and  the  railroad  company 
is  liable.  Louisville,  N.  A.  &^  C.  R.  Co.  v. 
Grahixm,  124  Ind.  89,  24  N.  E.  Rep.  668. 
Jscher  v.  St.  Louis  Bridge  Co.,  95  J/^.  261,  8 
S.  IF.  Rep.  567.— Following  McDemiott 
V.  Hannibal  &  St.  J.  R.  Co.,  87  Mo.  298; 
Stephens  v.  Hannibal  &  St.  J.  R.  Co.,  86 
Mo.  228;  Dowling  v.  Allen,  88  Mo.  293; 
Hoke  V.  St.  Louis,  K.  &  N.  R.  Co.,  88  Mo. 
360. — Dube  V.  Le^^visto7i,  83  iJA.'.  211,  22  Atl. 
Rep.  112.  Foster  v.  Missouri  Pac.  R.  Co., 
115  Mo.  165.  21  S.  W.  Rep.  916.  Ro7i'land 
V.  Missouri  Pac.  R.  Co.,  20  Mo.  .4pp.  463. 

A  foreman  in  charge  of  machinery  is  a 

*  Foreman  as  vice-principal,  see  note,  15  Am. 
&  Eng.  R.  Cas.  325. 


vice-principal  of  an  infant  employe  under 
him  with  reference  to  orders  given  by  the 
former  within  the  scope  of  his  duties  con- 
cerning dangerous  machinery,  etc.  Fort  v. 
Union  Pac.  R.  Co.,  2  Dill.  {U.  S.)  259;  af- 
firmed in  17  IVall.  {U.  S.)  553. 

It  is  a  duty  which  devolves  upon  a  com- 
pany to  see  that  its  bridges  are  in  safe  con- 
dition ;  and  when  this  duty  is  intrusted  to  a 
foreman,  his  negligence  is  the  negligence  of 
the  company,  so  far  as  relates  to  injuries  to 
the  men  under  liim.  Boioen  v.  Chicago,  B. 
6-  A'.  C.  R.  Co.,  95  A/o.  268,  14  IVest.  Rep. 
744.  8  S.  IF.  Rep.  230. 

313.  Foreniaa  representing  tlie 
coini>any. — A  foreman  under  whom  plain- 
tiff was  employed  is  not  a  fellow-servant  of 
the  latter  in  so  far  as  he  represents  tlie  com- 
pany in  the  performance  of  duties  imposed 
upon  it  by  law.  Russ  v.  JFalmsh  IVestern 
R.  Co.,  112  Mo.  45,  20  S.  IV.  Rep.  472. 
Stephens  v.  Hannibal &*  ^t-J-  R-  Co.,  38  Am. 
&•  Eng.  R.  Cas.  no,  96  Mo.  207,  9  S.  PF. 
Rep.  5S9. 

A  foreman  is  the  vice-principal  of  those 
working  under  him  in  so  far  as  he  repre- 
sents the  master  in  furnishing  them  with  a 
safe  place  in  which  to  work.  Bunnell  v.  St. 
Pajil,  M.  Of  M.  R.  Co.,  29  Minn.  305,  13  N. 
W.  Rep.  129. 

When  a  foreman  of  a  gang  is  vested  with 
the  entire  management,  control,  and  super- 
vision of  a  particular  work  to  be  done,  so  as 
to  say  not  only  what  shall  be  done,  but  how 
it  shall  be  done,  and  lie  has  full  power  and 
authority  to  command  the  men  under  him 
in  the  work,  and  the  work  is  under  his  prac- 
tical direction  and  control,  save  and  except 
as  he  may  receive  directions  from  time  to 
time  from  his  employer,  and  ordinarily  there 
is  no  one  else  present  and  authorized  to 
superintend  and  direct  the  work  of  the  men, 
then  he  represents  the  employer.  Lindvall 
V.  Woods,  44  Fed.  Rep.  855.  Dobbin  v.  RiLi- 
mond &•  D.  R.  Co.,  Sr  N.  Car.  446. 

It  is  not  the  duty  of  an  employer,  after 
having  provided  materials  ample  in  quan- 
tity and  quality  for  the  work  his  employes 
are  engaged  in,  to  supervise  the  selection  of 
every  piece  of  material  for  every  (lurpose ; 
and  if  his  foreman  should  make  the  selec- 
tion he  does  not  represent  the  master  there- 
in as  a  vice-principal.  Ross  v.  Walker,  139 
Pa.  St.  42,  21  Atl.  Rep.  157. 

314.   and  prrforniinK'dnfioN  by 

law  imposed  upon  c«)nii)any.— Where 
a  company  puts  a  superintendent,  foreman, 
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or  other  employe  in  its  place  to  discharge 
some  duty  wliich  it  owes  to  its  employes,  as 
to  such  duty  such  foremim  or  other  employe 
is  not  a  co  servant,  but  the  representative  of 
tiie  company,  and  as  to  such  duty  the  corn- 
pan)-  is  bound  by  the  acts  or  commissions 
of  such  niiddleman  the  same  as  though 
the  acts  had  been  done  or  omitted  by  the 
company  itself.  A' tidy  v.  IVcst  Vir^uii'a  C. 
&^  P.  k.  Co.,  27  W.  Va.  145.  —  LiMiiiNG 
Wonder  v.  Baltimore  &  O.  R.  Co.,  32  Md. 
411  ;  Hard  7>.  Vermont  &  C.  R.  Co.,  32  Vt. 
473;  Farwell  v.  Boston  &  W.  R.  Corp.,  4 
Mete.  (Mass.)  ^g.—Fo/ies  v.  Phillips,  39  Ark. 
17.  Schroedcr  v.  Chicago  &•.■!.  A\  Co.,  53 
A'/i.  &>  E)ig.  R.  Cas.  436,  108  Mo.  322,  iS  S. 

IV.  Rep.  1094.  Ross  V.  Walker,  139  Pa.  St. 
42,  21  All.  Rep.  157. 

A  foreman  exercising  exclusive  control  of 
a  department  of  work,  and  performing  the 
duty  of  the  company  in  providing  a  safe 
place  for  the  employes  to  work,  is  their  vi-ce- 
principal.  Louisville,  A'.  A.  &•  C.  R.  Co.  v. 
Graham,  1 24  /ttif.  89,  24  A'.  E.  Rep.  668. 

315.  Foreman  with  power  to  liire 
aiMl  (lisoliarge  those  under  him.*— A 
foreman  of  railroad  laborers  who  has  power  to 
hire  and  discharge  the  men,  and  who  directs 
and  controls  their  work  and  keeps  their 
time,  is  not  a  fellow-servant,  but  the  repre- 
sentative of  the  company.  Cleveland,  C,  C. 
&^  SI.  L.  R.  Co.  V.  Brown,  56  Fed.  Rep.  804. 
Miller  v.  Union  Pac.  R.  Co.,  5  McCrary  ( U. 
S.)  300,  17  Fed.  Rep.  67.  Colorado  Midland 
R.  Co.  V.  O'Brien,  48  Am.  &=  Kng.  R.  Cas. 
235,  16  Colo.  219,  27  Pac.  Rep.  701. — NOT 
FOLLOWING  Brick  V.  Rochester,  N.  Y.  &  P. 
R.  Co.,  98  N.  Y.  211. — Erickson  v.  Milwaukee, 
L.  S.  &-  IV.  R.  Co.,  93  ^ric■h.  41. •„  53  jV.  IV. 
Rep.  393. — Following  Harrisor.  v.  Detroit, 
L.  &  N.  R.  Co.,  79  Mich.  \og.— Smith  v. 
Sioux  City  6m  P.  R.  Co.,  17  Am.  &*  Eng.  R. 
Cas.  561,  IS  Ne6.  583.  19  A'.  IV.  Rep'.  638. 
Douglas  V.  Texas  Mex.  R.  Co.,  63  Tex.  564. 
Missouri  Pac.  R.  Co.  v.  IVilliams,  75  Tex.  4, 
12  S.  IV.  Rep.  835.— Foi. LOWED  in  Sweeney 

V.  Gulf,  C.  &  S.  F.  R.  Co.,  84  Tex.  433.— 
Crisivell  v.  Pittsburgh,  St.  L.  <f-  C.  R.  Co.. 
33  Am.  &*  Eng.  R.  Cas.  232,  30  JF.  Va.  798,  6 
5.  E.  Rep.  31.  Schulta  v.  Chicago.  M.  &>  St. 
P.  R.  Co..  48   Wis.  375,  4  .V.   W.  Rep.  399. 

This  character  attaches  to  all  his  acts  af- 
fecting those   under   him.     He   represents 


•Foreman  having  power  to  employ  and  (lis- 
charge  hands,  see  note.  17  Am.  &  Eng.  R.  Cas. 
563.  See  also  41  Am.  &  Eno.  R.  Cas.  443,  abstr. 


the  company  in  the  performance  of  any  act, 
service,  or  duty  for  the  company  in  the  lire 
of  his  emi)loyment.  No  distinction  should 
be  drawn  between  his  acts  in  the  perform- 
ance of  the  higher  duties  intrusted  to  him 
specially,  and  those  of  an  ordinary  character 
which  both  he  and  the  subordinate  em- 
ployes may  be  in  the  habit  of  indiscrimi- 
nately performing.  Sweeney  v.  Gulf,  C.  iSw 
5.  F.  R.  Co.,  84  Tex.  433,  19  S.  W.  Rep.  555. 
3KJ.  Foreman  as  a  fellow-servant 
ofubrakeman.— A  foreman  and  a  brake- 
man  working  under  the  direction  and  super- 
vision of  the  same  yard  master  arc  fellow- 
servants.  Harley  v.  Louinu'lle  &^  A'.  R.  Co., 
57  Fed.  Rep.  144. 

317.  of  a  earpenter.— A  foreman 

is  not  a  vice-principal  of  a  carpenter  under 
his  control,  where  the  latter  is  injured  while 
performing  work  not  as  a  railroad  employe, 
but  in  his  own  personal  or  individual  ca- 
pacity. Louisville  £-<»  N.  R.  Co.  v.  Lahr,  86 
Tenn.  335,  6  S.  W.  Rep.  663. 

Plaiiitifl,  a  carpenter,  was  working  under 
a  foreman  who  had  no  general  authority  to 
employ  or  discharge  the  men  under  him, 
but  was  subordinate  to  a  master  carpenter, 
who  had  control  of  the  different  gangs  of 
men  and  gave  instructions  to  the  foreman 
as  to  what  they  were  to  do.  Held,  that 
plaintiff  and  such  foreman  were  fellow  ser- 
vants engaged  in  a  common  employment. 
Peschel  v.  Chicago,  M.  &^  St.  P.  R.  Co.,  17 
Am.  &>  Eng.  R.  Cas.  545,  62  Wis.  338,  21  A''. 
IV  Rep.  269.— Followed  in  Toner  i>. 
Chicago,  M.  &  St.  P.  R.  Co.,  28  Am.  &  Eng. 
R.  Cas.  449,  31  Am.  &  Eng.  R.  Cas.  320,  69 
Wis.  188,  33  N.  W.  Rep.  433. 

318.  if  a  derri<'k  man.— A  com- 
pany is  liable  .0  a  laborer  v.-orking  at  a  der- 
rick of  the  .ompany,  assisting  in  hoisting 
stone  and  giving  signals,  for  injuries  caused 
by  the  negligence  of  the  foreman,  whose 
duty  it  was  to  direct  rei)airs  and  keep  the 
derrick  in  'jafe  condition.  Union  Pac.  R. 
Co.  V.  Fray,  43  fCan.  750,  23  Pac.  Rep.  1039. 

310.    of  other  foreman.— Two 

foremen  of  gangs  of  section  men  working 
independent  of  each  other,  but  under  the 
same  road  master  of  the  railroad,  are  fellovv- 
sorvants;  and  where  a  collision  between 
their  hand-cars  is  caused  by  the  negligence 
of  one,  and  occasions  an  injury  to  the  other, 
the  company  is  not  liable.  Sherrin  v.  St. 
Joseph  &>  St.  L.  R.  Co.,  103  Mo.  378,  15  S. 
W.  Rep.  442. — Quoting  Moore  v.  Wal)ash, 
St.  L.  &  P.  R.  Co.,  85  Mo.  588 ;  Chicago, 
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M.  &  St.  P.  R.  Co.  V.  Ross,  112  U.  S.  390. 
Quoting  and  distinguishing  McDer- 
mott  V.  Hannibal  &  St.  J.  R.  Co.,  87  Mo. 
285. 

320.  of  a  iii{;lit  watchman.— A 

company  placed  a  night  crew,  who  had  the 
making  up  of  trains,  in  charge  of  a  foreman, 
:ind  then  appointed  a  watcher  to  note  and 
report  upon  the  conduct  of  the  foreman. 
From  the  nature  of  the  business  the  watcher 
and  foreman  were  constantly  in  association, 
so  that  one  could  observe  the  movements 
of  the  .other.  Held,  that  they  were  fellow- 
servants.  Chicago  &•  E.  I.  A'.  Co.  v.  Geary, 
17  Am.  <S-  Eng.  A\  Cas.  606,  no  ///.  383.— 
Followed  in  Joliet  Steel  Co.  v.  Shields, 
32  111.  App.  598. 

321.  of  a  switchman.— A  fore- 
man is  not  a  fellow-servant  of  a  switcliman. 
Ha/l  V.  Missouri  Pac.  R.  Co.,  8  Am.  &>  Eng. 
R.  Cas.  106,  74  Mo.  298. 

A  foreman  in  charge  of  a  train  is  not  a 
fellow-servant  with  a  switchman  who  is 
about  to  couple  it.  Louis-Jtlle  &•  N.  R.  Co. 
V.  Walliiigford,  {Ky.)  22  S.  IV.  Rep.  439. 

For  an  example  where  the  foreman  was 
held  to  be  a  fellow-servant  witli  a  switch- 
man, see  Chicago,  R.  I.  &*  P.  R.  Co.  v. 
Touhy,  26  ///.  App.  99. 

322.  of  trackmen.—  A  foreman 

in  charge  of  laborers  engaged  in  raising  a 
track,  who  are  subject  to  his  orders,  is  not 
their  fellow-servant,  but  a  representative  of 
the  company,  so  as  to  make  it  liable  for  his 
negligence.  Stephens  \.  Hannibal  &•  St.  J. 
R.  Co.,  38  Am.  &•  Eng.  R.  Cas.  no,  96  Mo. 
207,  9  .$•.  IV.  Rep.  589. 

32.*?.  Foreman  in  charge  of  gravel 
train. — A  foreman  having  full  charge  of  a 
gravel  train,  with  power  to  hire  and  dis- 
charge men  working  thereon,  to  whom 
alone  they  can  make  complaint,  is  a  vice- 
principal.  Erickson  v.  Milwaukee,  L.  S.  &• 
IV.  R.  Co..  93  Mich.  414,  53  N.  W.  Rep.  393. 

32-1:.  Foreman  of  a  blasting  :;rew. 
— The  mere  fact  that  a  foreman  has  the 
oversight  of  a  certain  business,  such  as 
handling  dynamite  cartridges  used  in  blast- 
ing, and  that  he  received  a  higher  compen- 
sation than  the  rest  of  the  gang,  does  not 
make  him  the  less  their  fellow-servant. 
Sullivan  V.  Ne^u  York,  N.  H.  &•  H.  R.  Co.. 
62  Conn.  209,  25  Afl.  Rep.  711. 

And  the  mere  fact  that  he  is  authorized 
to  hire  and  discharge  the  men  does  not  of 
itself  give  him  the  character  of  agent  or 
vice-principal,  so  as  to  make  the  company 


liable  for  his  negligence.  Hamilton  v.  /ran 
Mount ai7i  Co.,  4  Mo.  App.  564. 

325.  Foreman  of  bridge  or  slied 
building  crew.- The  foreman  of  bridge 
builders  is  a  fellow-servant  with  workmen 
under  him  where  he  in  no  sense  represents 
the  company  as  a  vice-principal.  Lindvall 
v.  Woods,  39  Avi.  &>  Eng.  R.  Cas.  339,  41 
Minn.  212,  4  L.  R.  A.  793,  42  N.  IV.  Rep. 
1020.  Yager  v.  Receivers,  4  Hughes  {U.  S.) 
192. 

A  foreman  of  a  construction  gang  en- 
gaged in  constructing  a  shed,  having  no 
authority  to  throw  away  an  old  scatTolding 
and  get  a  new  one,  is  a  fellow-servant  of 
the  r.  II  bers  of  the  gang  to  such  an  extent 
as  to  'xempt  the  company  from  liability  for 
an  injury  to  one  of  them  occasioned  by  a 
defect  in  a  board  of  the  scaffolding.  Willis 
V.  Oregon  R.  &>  N.  Co.,  17  Am.  &^  Eng.  R. 
Cas.  539,  II  Oreg.  2^,7,4  Pac.  Rep.  121. 

320.  Foreman  of  a  construction 
crew. — Where  railroad  contractors  employ 
a  foreman  of  a  gang  of  laborers  and  confer 
upon  him  the  authority  to  supervise,  direct, 
and  control  the  construction,  and  require  the 
laborers  to  obey  his  orders  and  directions, 
he  stands  in  the  place  of  the  contractors, 
and  he  and  the  men  under  him  ere  not  fel- 
low-servants, though  he  sometimes  assists 
with  the  work.  Woods  v.  Lindvall,  48  Fed. 
Rep.  62.  4  0'.  S.  App.  49,  I  C.  C.  A.  37 ; 
affirming  on  another  point  47  Fed.  Rep.  195. 
—Following  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  184; 
Northern  Pac.  R.  Co.  v.  Herbert,  1 16  U.  S. 
642,  6  Sup.  Ct.  Rep.  590;  Borgman  71. 
Omaha  &  St.  L.  R.  Co.,  41  Fed.  Rep.  667; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Wilson,  48 
Fed.  Rep.  57.  —  Followed  in  Northern 
Pac.  R.  Co.  w.  Peterson,  51  Fed.  Rep.  182, 
4  U.  S.  App.  574,  2  C.  C.  A.  157. 

327.  Foreman  of  laborers  moving 
building. — A  foreman  in  charge  of  labor- 
ers engaged  in  the  removal  of  a  railroad 
company's  building  is  the  vice-principal  of 
the  company.  Sullivan  v.  Hannibal  &»  St. 
J.  R.  Co.,  107  Mo.  66,  17  S.W.  Rep.  748.— 
Distinguishing  Armour  v.  Hahn,  11 1  U. 
S.  315. 

Where  such  foreman  directs  a  laborer  to 
use  a  defective  staging,  and  injury  results 
therefrom,  the  company  will  be  liable.  Sul- 
livan V.  Hannibal  &•  St.  J.  R.  Co.,  107  Mo. 
66,  \T  S.W.  Rep.  748. 

Though  the  employe  so  injured  knew  of 
the  defect  in  the  staging  on  which  he  was 
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working,  yet  where  he  did  not  know  the 
danger  to  which  it  subjected  him,  but  the 
foreman  did  know  it  or  could  have  known 
it  had  he  done  his  duty,  defendant  is  liable 
for  injuries  received  by  reason  of  the  fall  of 
the  staging.  Sullivan  v.  Hannibal  &*  St.  J. 
R.  Co.,  107  Mo.  66,  17  S.  IV.  Rep.  748. 

328.  Foreiuau  of  a  mine.— The  fore- 
man or  superintendent  of  a  mine  who  has 
general  and  entire  charge  of  the  work,  who 
employs  and  discharges  workmen  and  di- 
rects their  duties  and  employments,  is  not 
a  fellow-servant  with  a  common  laborer  in 
the  mine,  whose  duty  it  is  to  obey  the  or- 
ders of  the  superintendent.  Rcdilon  'v. 
Union  Pac.  R.  Co.,  5  Utah  344,  15  Pac.  Rep. 
262.  Cunningham  v.  Union  Pac.  R.  Co.,  4 
Utah  206,  7  Pac.  Rip.  795. — Reviewing 
Bowers  v.  Union  Pac.  R,  Co.,  4  Utah  215. 
— Compare  W/iat  Cheer  Coal  Co.  v.  Johnson, 
56  Fed.  Rep.  810. — FOLLOWING  Baltimore 
&  O.  R.  Co.  7/.  Baugh,  149  U.  S.  368,  13  Sup. 
Ct.  Rep.  914. 

329.  Foreman  of  paii'  shop.— A 
foreman  in  a  paint  shop  is  a  vice-principal 
of  those  working  under  him  therein.  In- 
iernational  iSn>  G.  N.  R.  Co.  v.  Hinsie,  82 
Tex.  623,  18  5.  \V.  Rep.  681. 

330.  Foreman  of  a  pile-driving 
crew. — A  foreman  who  has  charge  of  men 
engaged  in  driving  piles  for  different  tres- 
tles of  a  railroad  is  a  vice-principal,  making 
the  company  liable  for  an  injury  to  one  of 
his  men  caused  by  his  negligence.  Bloydv. 
St.  Louis  &-  S.  F.  R.  Co.,  58  Ar/c.  66,  22  .S'. 
ir.  Rep.  1089.  Schults  V.  Chicago,  M.  <S~» 
St.  P.  R.  Co.,  48  Wis.  375,  4  A'.  IV.  Rep.  399. 

331.  Foreman  of  repairmen.* — A 
foreman  to  whom  is  delegated  the  duty  of 
directing  and  overseeing  the  whole  work  of 
making  repairs  and  keeping  machinery  in  a 
safe  condition,  for  that  purpose  is  a  vice- 
principal.  Union  Pac.  R.  Co.  v.  Fray,  43 
Kan.  750,  23  Pac.  Rep.  1039. 

A  foreman  of  a  gang  of  repair  hands  can- 
not be  considered  a  fellow-servant  with  the 
latter.  Luehke  v.  Chicago,  M.  &*  St.  P.  R. 
Co.,  15  Am.  &•  Eng.  R.  Cas.  183,  59  Wis.  127, 
48  Am.  Rep.  483,  17  A^.  W.  Rep.  870. 

332.  Foreman  of  bridge  repairers. 
— A  foreman  charged  with  the  duty  of  keep- 
ing a  bridge  in  repair  performs  the  duty  im- 
posed by  law  upon  the  company,  and  to 
that  extent   is  a  vice-principal.    Bawen  v. 

*  Foreman  and  servant  under  him  making 
repairs,  see  note,  15  Am.  &  Eng.  R.  Cas.  330. 


Chicago,  B.  &*  K.  C.  R.  Co.,  95  Mo.  26S,  14 
West.  Rep.  744,  8  S.  W.  Rep.  230. 

A  company  of  men  under  the  control  of  a 
foreman  engaged  in  the  business  of  repair- 
ing bridges,  water  tanks,  and  telegraph  lines 
along  a  line  of  railway,  in  going  to  and  fi-om 
their  labor  on  a  hand-car  on  such  railway 
are  under  the  control  of  snch  foreman,  and 
his  principal  is  liable  for  his  negligence  oc- 
curring in  the  course  of  his  employment. 
Sioux  City  6«»  P.  R.  Co.  v.  Smith,  22  Neb. 
775,  36  N.  W.  Rep.  2S5.— Following  Chi- 
cago, St.  P.,  M.  &  O.  R.  Co.  V.  Lundstrom, 
16  Neb.  254;  Burlington  &  M.  R.  R.  Co.  v. 
Crockett,  19  Neb.  13S. — FoLLOWEt  in  Chi- 
cago, B.  &  Q.   R.  Co.  V.  Sullivan.  "-  Neb. 

673- 

333.  Foreman  of  car  repa../crs. — 

A  foreman  of  men  engaged  in  repairing 
cars,  who  has  no  authority  over  the  men 
except  to  direct  them  about  their  work,  is  a 
fellow-servant,  and  not  a  vice-principal. 
Foley  V.  Chicago,  R.  I.  Or'  P.  R.  Co. ,  64  Io7i'a 
644,  2 1  A^.  W.  Rep.  1 24.  Peterson  v.  Chicago 
(S-  A^.  W.  R.  Co.,  II  Atn.&r'  Eng.  R.  Cas.  292, 
67  Mich.  102,  34  A'^.  Pf.  Rep.  260,  10  J  Vest. 
Rep.  870. 

A  foreman  of  car  repairers  is  their  vice- 
principal  so  far  as  he  has  authority  to  order 
then,  to  go  under  cars  to  make  repairs,  and 
fails  to  prevent  the  cars  from  being  started. 
Hannibal  i3-»  St.  J.  R.  Co.  v.  Fox,  1 5  Am.  &> 
Eng.  R.  Cas.  325,  31  Kan.  5S6,  3  Pac.  Rep. 
320.  Missouri  Pac.  R.  Co.  v.  Williams,  75 
Tex.  4,  12  5.  W.  Rep.  835. 

A  foreman  in  charge  of  car  repairers, 
representing  the  company  in  the  perform- 
ance of  duties  imposed  upon  it  by  law,  is 
none  the  less  a  vice-principal  because  he 
assists  the  car  repairers  in  doing  their  work. 
Lake  Shore  &>  M.  S.  R.  Co.  v.  Lavalley,  5 
Am.  &•  Eng.  7\.  Cas.  549,  36  Ohio  St.  221. — 
Applied  in  Carr  v.  North  River  Constr. 
Co.,  17  N.  Y.  S.  R.  945.  Approved  in  Mr- 
Dermott  v.  Hannibal  &  St.  J.  R.  Co.,  28 
Am.  &  Eng.  R.  Cas.  528,  87  Mo.  285.  Fol- 
lowed in  PitLsburg,  C.  &  St.  L.  R.  Co. 
V.  Ranney,  37  Ohio  St.  665.  Quoted  in 
Criswell  t.  Pittsburgh,  St.  L.  &  C.  R.  Co.,  30 
W.  Va.  798.  Reviewed  in  Dick  v.  Indian- 
apolis, C.  &  L.  R.Co.,  8  Am.  &  Eng.  R.  Cas. 
loi,  38  Ohio  St.  389. 

334.  Foreman  of  trat'lt  repairers. 
— A  foreman  who  has  the  supervision  of 
repairs  on  a  section  of  a  railroad,  and  who 
is  authorized  to  hire  men  and  to  direct  their 
labor,  is  a  vice-principal,  and  not  a  fellow- 
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servant.  Xort/wrn  rac.  R.  Co.  v.  Peterson, 
SI  Fed.  Rep.  i«2,  4  U.  S.  App.  574,  2  C.  C. 
A.  157.— Following  Woods  v.  Lindvall, 
48  Fell.  Rep.  62,  4  U.  S.  App.  49.  Review- 
ing Chicago,  M.  &  St.  1'.  R.  Co.  v.  Ross, 
112  U.  S.  377,  5  Sup.  Ct.  Kep.  184. — Davis 
V.  New  York.  N.  //.&>//.  R.  Co.,  159.1/(^5. 
532,  34  .\'.  A".  R:p.  1070.  Miller  \.  Missouri 
Pac.  R.  Co.,  53  Am.  &^  J--n^\  R.  Cas.  598, 
109  Mo.  350,  19  S.  IV.  Rep.  58. 

A  track  foreman  controlling  half  a  dozen 
or  more  men,  engaged  in  tlie  repair  of  the 
track,  is  not  a  vice-principal  as  to  the  men 
nnder  his  direction,  and  for  alleged  neg- 
ligence on  his  part  tiiere  can  be  no  recovery 
against  the  employer.  Spanealce  v.  Phila- 
delphii  &->  R.  R.  Co.,  148  /',?.  .SV.  184,  23  .///. 
Rep.  1006. —  Di.sriNGUiSHiNG  Lewis  v.  Sei- 
fert,  116  Pa.  St.  628. 

The  company  is  not  liable  for  the  death 
of  one  of  a  gang  of  track  repairers,  who  was 
killed  by  the  negligence  of  the  one  in  charge 
of  the  gang  in  failing  to  give  notice  of  an 
approaching  train.  S/wiX  v.  Pennsylvania 
R.  Co.,  (Pa.)  13  ^l/l.  Rep.  193. 

8.'{5.  Forciuau  of  a  roiiiul  lioiise.— 
The  foreman  at  a  round  house  of  a  railroad 
is  a  fellow-servant  of  an  employe  working 
under  him.  Gonsior  v.  Minneapolis  i5-»  St. 
L.  R.  Co.,  36  Minn.  385,  31  .V.  ;/'.  Rep.  515. 
— Following  Brown  v.  Winona  &  St.  P. 
R.  Co.,  27  Minn.  162,  6  N.  W.  Rep.  4S4.— 
Reviewed  in  Lindvall  v.  Woods,  39  Am. 
&  Eng.  R.  Cas.  339,  41  Minn.  212,  4  L.  R.  A, 
793,  42  N.  \V.  Rep.  1020. 

The  foreman  of  a  round  house  charged 
with  the  safe  condition  of  engines  is  a  vice- 
principal  of  the  engineers  who  operate  them, 
and  others  working  under  him.  Hoii^/i  v. 
Te.vas  &^  P.  R.  Co.,  100  U.  .$'.213,  21  Am. 
Ry.  Rep.  451.  Day  harsh  v.  Hannibal  &->  St. 
J.  R.  Co.,  103  Mo.  570,  15  S.  IF.  Rep.  554. 
Missouri  Pac.  R.  Co.  v.  Sasse,  {Te.v.  Civ. 
App.)  22  S.  lV:Rep.  187. 

The  foreman  of  a  round  house  is  a  vice- 
principal  of  one  who  voluntarily  assists  a 
brakeman  by  direction  of  the  yard  master, 
without  pay.  So  //«•/</,  where  such  volunteer 
was  injured  by  a  defective  brake  which  had 
existed  several  months  in  a  defective  con- 
dition to  the  knowledge  of  the  foreman,  and 
unknown  to  the  plaintiff.  Central  Trust 
Co.  V.  Te.vas  &^  St.  L.  R.  Co.,  32  Fed.  Rep. 
448. 

3.30.  Foreman  of  switching  crew. 
— A  foreman  of  a  switching  crew  is  a  vice- 
principal  of  the  "  helpers  "  under  his  orders. 


Armstrong  v.  Oregon  S.  L.  >^~  L'.  A'.  R.  Co., 

8  Ctah  420,  32  J'<u-.  Rep.  693. 

The  foreman  of  a  crew  employed  in 
switching  cars  in  the  yards  of  a  railv>ay  com- 
pany, who  received  general  orders  from  the 
yard  master  before  commencing  work,  and 
afterwards  directed  his  crew  mi  their  execu- 
tion, is  not  a  fellow-servant  of  a  member  of 
another  crew  switching  in  the  same  yards 
under  the  direction  of  another  foreman,  nor 
a  fellow-servant  of  his  own  immediate  fore- 
man. ^Irmstronif  v.  Orei^on  S.  L.  iS^  U.  N. 
R.  Co. ,  S  Utah  420,  32  l\ic.  Rep.  693. 

337.  Foreman  of  inon  iinloadini*' 
car. — The  foreman  of  a  gang  engaged  in 
unloading  a  large  stone  from  a  flat  car,  who 
w;is  not  working  with  the  men,  I  :  was 
present  giving  orders  to  the  men  ii  .lation 
to  the  moving  of  the  stone,  is  the  repre- 
sentative or  \ice-principal  of  the  defendant. 
lliggins  V.  Missouri  Pac.R.  Co.,  43  Mo.  App. 

547. 

338.  Foreman  of  wrt'clviny  crew.* 

—  The  foreman  of  a  wrecking  crew  is  not  a 
fellow-servant  with  a  workman  in  his  crew, 
but  liis  vice-principal.  Wabash,  St.  L.  &^ 
P.  R.  Co.  v.  Haii'k,  31  Am.  <S-»  Eng.  R.  Cas. 
306,  121  ///.  259,  12  N.  E.  Rep.  253,  10  ]Fest. 
Rep.  137. — Rekerkei>  to  IX  Cleveland,  C, 
C.  &  St.  L.  R.  Co.  V.  Brown,  56  Fed.  Rep. 
804. 

A  wrecking  train  was  sent  out  in  charge 
of  one  who  superintended  this  part  of  the 
company's  business,  under  orders  from  those 
in  charge  of  the  company's  shops.  Held, 
that  such  superintendent  was  a  fellow- 
servant  with  the  men  upder  him.  Peilfus 
V.  Xe-di  York,  L.  E.  &^  IV.  R.  Co.,  29  I/un 
{A\  Y.)  556.  —  Distinguishing  Flike  ?-. 
Boston  cS:  A.  R.  Co.,  53  N.  Y.  549.— Dis- 
TiN(;uiSHKD  IN  Wooden  v.  Western  N.  Y. 
&  P.  R.  Co.,  43  N.  Y.  S.  R.  218. 

33!).  Foreman  of  a  j  ard.— PlaintitT, 
with  others,  was  employed  to  assist  in  hand- 
ling anfl  removing  cars  in  the  company's 
yard,  including  the  removal  of  damaged  or 
disabled  cars  to  the  place  of  repair.  They 
worked  under  a  foreman  who  was  subject  to 
the  orders  of  a  yard  master  and  a  di\ision 
superintendent.  Held,  that  plaintiff  and 
such  foreman  were  fellow-servants.  Fraker 
V.  St.  Paul,  M.  £-  M.  R.  Co.,  15  Am.  &- 
Eng.  R.  Cas.  256,  32  Minn.  54,  i<)N.  W.  Rep, 

*  Foreman  in  charge  of  wrecking  train  not 
fellow-servant  with  members  of  a  crew,  see  note, 

9  Am.  St.  Rep.  342. 
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349.— Quoted  in  Ande.son  v.  Bennett,  38 
Am.  &  Eng.  R.  Cas.  S7,  16  Orcg.  515. 
Reviewed  in  Lindvall  v.  Woods,  39  Am.  & 
Eng.  R.  Cas.  339,  41  Minn.  212,4  L.  R.  A. 
793,  42  N.  W.  Rep.  1020. 

340.  F«reiiiituofj'ravcl-pit  linntls. 
— The  foreman  of  the  defendant,  in  full 
charge  >f  a  gang  of  laborers  engaged  in  tak- 
ing grt.vel  from  a  gravel  pit,  and  using  cars 
and  moving  tracks  for  that  purpose,  is  not  a 
fellow-servant  with  the  laborers  so  engaged. 
Aiidreson  v.  Ogden  Union  R.  &•  D.  Co.,  8 
Utah  128,  30  PiXC.  Rep.  305. 

341.  Temporary  forciiinii. — A  mem- 
ber of  a  gang  of  men  who  labor  in  building 
and  repairing  bridges,  who  is  acting  tempo- 
rarily as  foreman,  but  also  assists  in  the 
labor,  is  a  fellow-servant  of  the  other  mem- 
bers of  the  gang.  Texas  5f*  P.  R.  Co.  v. 
Rogers,  $7  Fed.  Rep.  378.— Following  Bal- 
timore &  O.  I^.  Co.  V.  Baugh,  149  U.  S.  368, 
13  Sup.  Ct.  Rep.  914  ;  Dallas  v.  Guii,  C.  &  S. 
F.  R.  Co.,  61  Tex.  196;  Houston  <t  T.  C.  R. 
Co.  V.  Rider.  62  Te.x.  267;  Te.\as  ^  V.  R. 
Co.  V.  Harrington,  62  Tex.  597;  Missouri 
Pac.  R.  Co.  7'.  Watts,  63  Tex  549;  St.  Louis, 
A.  &  T.  R.  Co.  V.  Welch.  72  Te.x.  298.  10  S. 
W.  Rep.  529. 

A  foreman,  subject  to  the  direction  and 
superintendence  of  a  superior  servant  during 
his  presence,  but  who  has  absolute  control 
during  the  absence  of  such  superior,  is, 
during  such  absence,  the  vice-principal  and 
not  the  fellow-servant  of  the  employes  un- 
der him.  Colorado  Midland  R.  Co.  v.  Nay- 
Ion,  17  Colo.  501,  30  Pac.  Rep.  249. 

e.  Section  Master;  Section  Foreman. 

342.  Generally.— A  section  master  is 
a  vice-principal  with  reference  to  the  per- 
formance of  duties  imposed  by  law  upon  the 
company  for  the  safety  of  its  other  employes. 
Babcock  v.  Old  Colony  R.  Co.,  1 50  Mass.  467, 
23  A^.  E.  Rep.  325. 

The  negligence  of  a  section  foreman  is  im- 
putable to  the  company.  Hall  v.  Missouri 
Pac.  R.  Co.,  8  Am.  <5>»  Eng.  R.  Cas.  106,  74 
Mo.  298. 

343.  Fellow-servant  of  hands  un- 
der liiin. — A  section  boss  or  foreman  is  a 
fellow-servant  of  a  section  hand  under  him. 
Clifford  v.  Old  Colony  R.  Co.,  141  Mass.  564, 
6  N.  E.  Rep.  751.  Shepard  v.  Boston  &^  M. 
R.  Co.,  158  Mass.  174,  33  N.  E.  Rep.  508. 
Olson  v.  St.  Paul,  M.  &*  M.  R.  Co.,  33  Am, 
&*Eng.  R.  Cas.  386,  38  Minn.  1 17,  35  A^.  W-'. 

5  D.  R,  D.— 48. 


Rep.  866. — Approved  in  E>il  v.  Northern 
Pac.  R.  Co.,  I  N.  Dak.  336.  Reviewed  in 
Lindvall  v.  Woods,  39  Am.  &  Eng.  R,  Cas. 
339,41  Minn.  212,  4  L.  R.  A.  793,  42  N.  W. 
Rep.  1020. —  IVeger  v.  Pennsylvania  R.  Co., 
55  /'rt.  St.  460. 

A  track  foreman  is  not  a  vice-principal  as 
to  the  men  under  his  directions.  Spancake 
v.  Philadelphia  &>  R.  R.  Co.,  148  Pa.  St.  1S4, 
23  Atl.  Rep.  1006.  Kinney  v.  Corbin,  132 
Pa.  St.  341,  19  Atl.  Rep.  141.  Coyne  v. 
Union  Pac.  R.  Co.,  133  U.  S.  370, 10  Sup.  Ct. 
Rep.  382. 

A  section  master  is  not  a  vice-principal  of 
a  section  hand  while  they  are  botli  engaged 
together  in  performance  of  a  common  work, 
notwithstanding  the  fact  that  the  former 
has  authority  to  employ,  discharge,  and  di- 
rect the  latter  in  his  work  .  Lagrone  v. 
Mobile  &*  O.  R.  Co.,  67  Miss.  592,  7  .SV;.  Rep. 
432.— Approving  Murray  v.  South  Caro- 
lina R.  Co.,  I  McMull.  (So.  Car.)  385.  Fol- 
lowing New  Orleans,  J.  &  G.  N.  R.  Co.  7'. 
Hughes,  49  Miss.  258;  Louisville,  N.  O.  & 
T.  R.  Co.  V.  Petty,  67  Miss.  255. 

344.    inulor    California    Civil 

Code,  section  lf>70.— Whether  the  neg- 
ligent act  of  a  section  fc,  cm:in,  by  which  an 
accident  is  caused  to  a  section  hand,  is  a 
personal  duty  whic'.  the  company  owes  to 
the  section  hand  as  its  employe,  or  whether 
the  accident  is  "  in  consequence  of  the 
negligence  of  another  person  cmploved  bv 
the  same  employer  in  the  same  general 
business"  within  the  meaning  of  section 
1970  of  the  civil  code,  must  be  determined, 
not  from  the  grade  or  rank  of  the  sectiim 
foreman,  but  from  the  character  of  the  act 
causing  the  injury.  If  the  act  is  one  whicii 
it  is  the  duty  of  the  company  to  perform 
towards  the  section  hand,  the  section  f<5re- 
man,  in  the  performance  of  such  dntv,  act- 
as  the  agent  of  the  company,  for  which  tln> 
employer  is  responsible;  but  if  it  is  not  one; 
of  the  duties  of  the  company,  the  forcniam 
and  section  hand  are  fcllou-servants,  and 
the  foreman  is  alone  rcsponsilile  foi-  an  ac- 
cident to  the  section  hand  resulting  there 
from.  Daves  v.  Southern  Pac.  Co.,  98  CaL 
19,  32  Pac.  Rep.  708. 

345.  illustrations.  —  A  section 

boss  is  a  fellow-servant  of  a  section  hand. 
So  held,  where  the  latter  was  injured  by  a 
defect  in  a  hand-car,  known  to  the  former, 
but  not  by  him  reported  to  the  company. 
liarritiger  v.  Delaware  &^  H.  Canal  Co.,  19 
Hun  {N.  Y.)  216. 
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PlaintifT  allej^cfl  the  foll<jwiMg  :  A  section 
master,  having  authority  to  employ  and 
disctiarge  section  laborers  and  to  direct  their 
work,  in  track  repairing  discovered  a  bent 
and  defective  fish-bar,  and,  instead  of  apply- 
ing for  a  new  one,  as  was  his  duty,  directed 
plaintifl,  one  of  the  laborers  employed  by 
liiin,  who  was  inexperienced  and  not  aware 
of  any  danger,  to  hold  the  same  in  a  certain 
(lositioii  while  he  attempted  to  straighten  it 
by  blows  with  a  heavy  hammer.  By  reason 
of  his  negligence  and  want  of  skill  in  strik- 
ing tiie  fish-bar  the  hand  of  the  plaintiff 
was  severely  injured.  Held,  on  demurrer, 
that  the  company  was  not  liable.  Lagrone 
V.  Mobile  ^^  O.  R.  Co.,  67  M/ss.  592,  7  So. 
/vV/.  432. 

34G.  Vice-principal  of  Itaiids  un- 
der liiin,  fjciierally. — A  section  foreman 
who  is  intrusted  by  the  railroad  company 
with  power  to  superintend,  direct,  and  con- 
trol the  workmen  under  his  charge  is  not  a 
fellow-servant  of  such  workmen.  AfcDer- 
viott  v.  Hannibal  &^  St.  J.  R.  Co.,  28  Am.&' 
Eng.  R.  Cas.  52S,  87  Mo.  285.— Approving 
Lake  Shore  &  M.  S.  R.  Co.  v.  La  valley,  36 
Ohio  St.  221.  Following  Moore  v.  Wa- 
bash, St.  L.  &  P.  R.  Co..  85  Mo.  588.— FoL- 
LOWF.I)  IN  Dowling  V.  Allen,  88  Mo.  293; 
I-chcr  7^  St.  Louis  Bridge  Co.,  95  Mo.  261 ; 
Hutson  7'.  Missouri  Pac.  R.  Co.,  50  Mo. 
App.  300.  Quoted  and  distinguished  in 
Shcrrin  7>.  St.  Joseph  &  St.  L.  R.  Co.,  103 
Mo.  ^jS.—Roialanii  v.  Missouri  Pac.  R.  Co., 
20  Mo.  App.  463.  Hutson  v.  Missouri  Pac. 
R.  Co.,  50  Mo.  App.  300.  —  Following 
Moore  v.  Wabash,  St.  L.  &  P.  R.  ^o.,  85 
Mo.  588 ;  McDermott  v.  Hannibal  &  St.  J. 
R.  Co.,  87  Mo.  285. 

In  the  employment  and  control  of  his 
subordinates  a  "  section  boss  "  acts  as  the 
agent  of  the  common  superior.  When,  by 
reason  of  his  wrongful  act  or  negligence,  his 
subordinate  is  injured,  the  rule  respondeat 
superior  applies  and  the  corporation  is  liable 
for  damages.  Louisiiille  <&^  A'.  A'.  Co.  v. 
Bowler,  9  Heisk.  (  Tenn.)  866,  20  Am.  Ry. 
Rep.  65.— Approving  Cleveland,  C.  cS:  C.  R. 
Co.  V.  Keary,  3  Ohio  St.  201.  Disapprov- 
ing Gillshannon  v.  Stony  Brook  R.  Corp., 
10  Cush.  (Mass.)  231.  Following  Nashville 
&  C.  R.  Co.  V.  Carroll,  6  Heisk.  347.  Quot- 
ing Haynes  v.  East  Tenn.  &  G.  R.  Co.,  3 
Coldw.  (Tenn.)  222.  Reviewing  Hayes  v. 
Western  R.  Corp.,  3  Cush.  272.— Not  fol- 
lowed IN  O'Brien  v.  American  Dredging 
Co.,  53  N.  |.  L.  291.     Reviewed  in  East 


Tenn.,  V.  &  G.  R.  Co.  v.  Dulfield,  18  Am. 
&  Eng.  R.  Cas.  35,  12  Lea  (Tenn.)  63. 

The  offices  of  "  section  boss "  and  his 
subordinates  create  the  relation  of  master 
and  servant.  The  latter  have  no  authority 
to  control  or  resist  the  former  in  his  allotted 
sphere  of  service.  Education,  skill,  and  ex- 
perience are  essential  to  the  discharge  of 
his  duties,  whereas  they  are  merely  required 
to  have  sufficient  capacity  to  understand  an 
order  and  pliysical  strength  to  execute  it. 
It  would  be  absurd  to  hold  that,  as  a  rule, 
they  understand  the  management  of  such 
work,  its  proper  mode  of  execution,  and  the 
dangers  attending  it  equally  with  him  who 
assumes  to  oversee,  direct,  and  plan  it. 
Louisville  &'  A'.  A'.  Co.  v.  Bowler,  9  Heisk. 
{Tenn.)  866,  20  Am.  Ry.  Rep.  65. 

347.    illiistr.ations.  —  A  section 

foreman — /leld,  not  a  fellow-servant  with 
men  in  charge  of  a  freight  train  running 
over  the  track.  Peoria,  I).  6-»  E.  R.  Co.  v. 
Rice,  144  ///.  227,  33  iV.  E.  Rep.  951. 

A  foreman  of  a  section  gang — held,  a  vice- 
principal  with  reference  to  his  negligence 
in  respect  to  the  condition  of  the  handle  of 
a  hand-car.  Banks  v.  Wabash  Western  R. 
Co.,  40  Mo.  App.  45S. 

Three  or  four  section  men,  including  the 
plaintiff  and  his  foreman,  were  endeavoring 
to  pull  a  tie  from  under  the  rails.  The 
foreman's  pick  slipped  out  and  he  made  a 
quick  "  overhand  "  stroke  at  the  tie,  and 
in  so  doing  he  injured  [ilaintiff.  Plaintiff 
was  working  as  ordered  at  the  time.  He/d, 
tliat  the  stroke  was  negligence,  and  the 
section  foreman  was  not  the  feliow-servant 
of  plaintiff,  but  was  a  vice-principal.  Hut- 
son V.  Missouri  Pac.  R.  Co. ,  50  Afo.  App. 
300.— Explaining  Moore  v.  Wabash,  St.  L. 
&  P.  R.  Co.,  85  Mo.  588.  Following  Day- 
harsh  V.  Hannibal  &  St.  J.  R.  Co.,  103  Mo. 
570. 

348.  Kepreseiitinff  tliecoiupaiiy.-- 
A  section  foreman  may  be  both  a  vice- 
principal  £.nd  a  fellow-servant.  He  is  a 
vice-principal  when  representing  the  com- 
pany, but  a  fellow-servant  when  performing 
the  ordinary  duties,  of  a  servant  in  the 
course  of  his  employment.  Justice  w.  Penn- 
sylvania Co.,  53  Am.  &•  Eng.  R.  Cas.  604, 
1 30  Ind.  321,  30  A^.  E.  Rep.  303.  Rowland 
V.  Missouri  Pac.  R.  Co.,  20  Mo.  App.  463. 
Couch  v.  Charlotte,  C.  6»  A.  R.  Co.,  28  Am. 
&*  Eng.  R.  Cas.  331,  22  So.  Car.  557. — Re- 
viewing Gilmore  v.  Northern  Pac.  R.  Co., 
15  Am.  &  Eng.  R.  Cas.  304,  18  Fed.  Rep. 


FELLOW-SERVANTS,  lJ4»-35r>. 


755 


eld,  18  Am. 
n.)  63. 
s"  and  his 
n  of  master 
10  authority 
I  iiis allotted 
kill,  and  ex- 
iischarge  of 
ely  required 
iderstand  an 
I  execute  it. 
at,  as  a  rule, 
ent  of  such 
ion,  and  the 
th  him  who 
rid  plan  it. 
ler,  9  Heisk. 

—  A  section 
ervant  with 
ait)  runninfj 

E.  A'.  Co.  V. 

951. 

-/tcM,  a  vice- 
3  neglige nc:c 
he  handle  of 

Western  A\ 

ncluding  the 
endeavoring 
rails.  The 
d  he  made  a 
the  tie,  and 
ff.  PlaintilT 
time,  //e/t/, 
ce,  and  the 
;llow-servaiit 
icipal.  //ut- 
50  Afo.  A/>/>. 
abash,  St.  L. 
.OWING  Day- 
"o.,  103  Mo. 

;oinpaiiy.-- 

)oth  a  vice- 
t.  He  is  a 
ng  the  com- 
1  performing 
vant  in  the 
s/z'ce  V.  Penn- 

R.  Cas.  604, 
)3.  Rowland 
'0.  App.  463. 
,  Co.,  28  Am. 
ir.  557.— Re- 

Pac.  R.  Co., 
18  Fed.  Rep. 


't 


866. — Applif.d  in  Boatwright  v.  Northeast- 
ern R.  Co.,  25  So.  Car.  12S. 

{J4J). liuviii^  iM>wer  to  hire  and 

dischiirtye  liaiuls.— Where  a  section  fore- 
man has  the  immediate  and  almost  ex- 
clusive control  of  the  laborers  under  him, 
and  has  the  power  to  hire,  control,  and 
discharge  such  laborers,  he  is  to  be  regarded 
as  a  vice-principal,  and  not  a  fellow-servant. 
Clowet-s  V.  Wabash,  St.  L.  &•  P.  R.  Co.,  21 
Mo.  App.  213.  Riiss  V.  Wabash  Western  R. 
Co.,  112  Mo.  45,  20  5.  W.  Rip.  472.  Gulf, 
C.  &o  S.  F.  R.  Co.  V.  We//s,  (Tex.)  16  5.  W. 
Rep.  1025.  Sweeney  v.  Gulf,  C.  iSr^  S.  F.  R. 
Co.,  84  7V.f.  433,  19  5.  W.  Rep.  555.— Fol- 
lowing Missouri  Pac.  R.  Co.  v.  Williams, 
75  Tex.  4. 

A  section  foreman,  with  power  to  employ 
and  discharge'  section  hands,  is  a  vice- 
principal  when  employing  and  discharging 
servants ;  but  he  is  a  fellow-servant  in  his 
control  of  the  men  after  their  employment, 
and  for  an  injury  to  a  member  of  his  gang, 
occasioned  by  such  foreman's  negligence, 
the  company  is  not  liable.  Justice  v.  Penn- 
sylvania Co.,  53  Am.  &^  Ettjf.  R.  Cas.  604, 
130  /nd.  321,  30  7V^.  E.  Rep.  303. 

While  there  may  be  nothing  in  the  nature 
of  the  employment  of  a  section  master  to 
charge  the  company  with  responsibility  for 
his  acts  towards  his  co-laborers,  yet  if  the 
company  gives  him  authority  to  command, 
discharge,  and  employ  the  laborers,  it  is 
liable  for  his  misfeasance  towards  his  fellow- 
laborers  in  the  exercise  of  the  authority  so 
conferred.  Patton  v.  Western  N.  C.  R.  Co., 
31  Am.  &•  En^.  R.  Cas.  298,  96  N.  Car.  455, 
I  S.  E.  Rep.  863. 

350.  Fellow-servant  of  other  sec- 
tion foreman.— Two  section  foremen  of 
separate  gangs  of  section  men  working  in- 
dependently of  each  other,  but  under  the 
same  road  master,  are  fellow  -  servants. 
Sherrin  v.  St.  Joseph  &^  St.  L.  R.  Co.,  103 
Mo.  378,  155.  W.  Rep,  442. 

351.  Not  fellow-servant  of  brake- 
man.— The  negligence  of  a  section  fore- 
man in  failing  to  keep  the  track  in  repair  is 
the  negligence  of  the  company,  and  renders 
it  liable  to  a  brakeman  who  is  injured  by 
such  neglige  .ce.  Le^vis  v.  St.  Louis  &*  I. 
M.  R.  Co.,  59  Mo.  495,  8  Am.  Ry.  Rep. 
450.— Approving  Holmes  v.  Clarke,  6  H.  & 
N.  349.— Distinguished  in  Corbett  v.  St. 
Louis.  I.  M.  &  S.  R.  Co.,  26  Mo.  App.  621. 
Followed  in  Hall  v.  Missouri  Pac.  R.  Co., 
8  Am.  &  Eng.   R.  Cas.   106,  74  Mo.  298; 


Long  V.  Pacific  R.  Cj.,  65  Mo.  225.  Re- 
viEWF.D  in  Baltimore  &  O.  R.  Co.  v.  Mc- 
Kcnzie,  24  Am.  &  Eng.  R.  Cas.  395,  81  Va. 
71  ;  Calvo  V.  Charlotte,  C.  &  A.  R.  Co.,  28 
Am.  &  Eng.  R.  Cas.  327,  23  So.  Car.  526,  55 
Am.  Rep.  28. 

A  company  is  liable  to  a  brakeman  who 
is  injured  by  reason  of  its  section  boss  neg- 
ligently allowing  obstructions  on  the  track. 
Htilehan  v.  Green  Day,  W.  &^  .St.  P.  R.  Co., 
31  Am.  &•  Eng,  R.  Cas.  322,68  Wis.  5^0,  32 
jV.  JV.  Rep.  529.— Quoted  in  Pidcock  v. 
Union  Pac.  R.  Co.,  5  Utah  612.  1  L.  R.  A. 
131,  19  Pac.  Rep.  191. 

352.  Not  fellow-servant  of  engi- 
neer.— A  section  foreman  or  section  boss 
is  not  a  fellow-servant  with  an  engineer 
having  charge  of  a  locomotive  drawing  a 
train.  St.  Louis  &^  S.  F.  R.  Co.  v.  Weaver, 
28  Am.  (5^  Eng.  R.  Cas.  341,  35  Kan.  412,  11 
Pac.  Rep.  408.  Calvo  v.  Charlotte,  C.  &>  A. 
R.  Co.,  28  Am.  <S~»  Eng.  R.  Cas.  327,  23  So. 
Car.  526,  55  Am.  Rep.  28.— Quoting  Davis 
V.  Central  Vt.  R.  Co.,  55  Vt.  84,  45  Am. 
Rep.  590;  Moon  v.  Richmond  &  A.  R.  Co., 
78  Va.  745,  49  Am.  Rep.  401.  Reviewing 
Lewis  V.  St.  Louis  &  L  M.  R.  Co.,  59  Mo. 
495,  21  Am.  Rep.  385.— Applied  in  Boat- 
wright V.  Northeastern  R.  Co.,  25  So.  Car. 
128.  Distinguished  in  Miller  v.  South- 
ern Pac.  Co.,  20  Oreg.  285. 

353.  Not  fellow-servant  of  switch- 
man.—A  section  foreman,  whose  duty  is  to 
keep  the  track  in  lepair  and  free  from  ob- 
structions, in  this  particular  represents  the 
company,  and  is  not  a  fellow-servant  with 
the  switchman.  Hall  v.  Missouri  Pac.  R. 
Co.,  8  Am.  &^  Eng.  R.  Cas.  106,  74  Mo.  298. 
— Following  Lewis  v.  St.  Louis  &  L  M. 
R.  Co.,  59  Mo.  495. — Quoted  in  Murray  v. 
St.  Louis  C.  &  W.  R.  Co.,  41  Am.  &  Eng. 
R.  Cas.  446,  98  Mo.  573. 

354.  Not  fellow-servant  of  train 
hand.^ — A  section  master  is  not  a  fellow- 
servant  with  a  train  hand  on  a  construction , 
train,  injured  by  reason  of  a  washout.    Mo- 
bile &*  M.  R.  Co.  V.  Smith,  59  Ala.  245. 

/.  Superintendent. 

355.  Vice-principal  of  those  under 
him,  generally.— A  superintendent  is  a 
vice-principal  of  employes  under  him.  Gal- 
veston, H.  &•  S.  A.  R.  Co.  v.  Arispe,  48  Am. 

*  Fellow-servants.  Section  foreman  and  train 
hands,  see  note,  17  km.  &  Eng.  R.  Cas.  568. 
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&'Eng.  K.Cas.  350,  Si  Tex.  517,  17  S.  IV. 
J<ep.  47. 

The  superintendent  is  a  vice-principal,  not 
a  fellow-servant,  when  lie  lias  entire  charge 
of  a  branch  of  the  business  and  absolute 
coiuiol  of  those  working  under  him.  Dob- 
iin  V.  Richmond  &^  D.  R.  Co.,  Si  N.  Car. 
446.  Dcmier,  S.  P.  &^  /',  R.  Co.  v.  Driscoll, 
3S  //;//,  Cr'  Etii^.  R.Ciis.  105,  12  Co/o.  520,  21 
J 'tic.  Rep.  70S. 

A  superintendent  is  a  vice-principal  as  to 
those  subordinate  to  him  only  when  he  is 
performing  duties  imposed  by  law  upon  the 
company  itself.  Stocknicycr  v.  Reed,  55 
J'ed.  Rep.  259. 

JJ5<J.  illustrntioiis.--Thesuperin- 

tenticnt  of  a  railroad — held,  not  a  fellow- 
servant,  but  a  vice-principal,  of  a  section 
hand.  Galveston,  H.  <S^  .b'.  A.  R.  Co.  v. 
.Smith,  44  Am.  &>  Eng.  R.  Cas.  598,  76  Tex. 
611,  13  .S".  W.  Rep.  562. 

A  teamster  employed  by  a  subcontractor 
to  haul  rock  for  the  construction  of  a  rail- 
road was  told  by  the  company's  superin- 
vciideiit  to  drive  on  a  certain  place.  The 
teamster  expressed  some  apprehension  of 
the  safety  of  the  ground,  but  the  superin- 
tendent assured  him  that  there  was  no 
(iiiiiger;  but  the  earth  gave  way,  precipitat- 
ing the  team  into  a  river.  Held,  that  the 
driver  was  not  the  fellow-servant  of  the 
superintendent  so  as  to  prevent  the  sub- 
contractor from  recovering  against  the  com- 
pany. Cook  V.  Hannibal  &*  St.  J.  R.  Co.,  63 
Mo.  397,  20  Am.  Ry.  Rep.  177. — Not  fol- 
LOWKD  IN  O'Brien  v.  American  Dredging 
Co.,  53  N.  J.  L.  291. 

3o7.  Haviiii?  power  to  hire  and  <lis- 
cliarjfe  men.— A  superintendent  empow- 
ered to  select,  employ,  and  discharge  ser- 
vants under  him  is  a  vice-principal.  Doug- 
las V.  Texas  Mex.  R.  Co.,  63  Tex.  564. 
Wall  V.  Texas  6f  P.  R.  Co.,  2  Tex.  Unrep. 
Cas.  432. 

The  superintendent  who  employs  and 
discharges  those  under  him  at  pleasure,  and 
who  controls  the  cars,  tools,  and  machinery 
with  which  they  work,  is  a  vice-principal. 
Denver,  S.  P.  &•  P.  R.  Co.  v,  Driscoll,  38 
Am.  &>  Eng.  R.  Cas.  105,  12  Colo.  520,  21 
Pac.  Rep.  708.  Kansas  Pac.  R.  Co.  v.  Little, 
19  Kan.  267,  17  Am.  Ry.  Rep.  455. 

358.  Superintendent  of  repairs 
and  repair  sliop.— The  administratrix  of 
a  fireman  may  recover  from  the  company 
for  his  death  caused  by  the  explosion  of  a 
toiler  through  the  negligence  of  the  super- 


intendent of  the  repair  shop.  Stevenson  v. 
Jewell,  16  Hun  (A',  Y.)  210. — Aim'I.ving 
Booth  V.  13osion  &  A.  R.  Co.,  73  N.  Y.  3S. 

A  superintendent  charged  with  the  man- 
agement of  making  repairs  represents  the 
company,  and  any  negligence  on  his  jiart  is 
the  negligence  of  the  company.  Stevenso/t 
V.  Jeiuett,  16  Hun  {N.  Y.)  210. 

The  superintendent  of  the  hands  in  a 
railroad  shop  is  a  vice-principal  of  one  em- 
ployed as  a  helper  to  do  whatever  work  is 
assigned  him.  Missouri  Pac.  R.  Co.  v.  /////, 
3  Tex.  App.  {Civ.  Cas.)  454. 

35i>.  Superintendent  of  brid}?e 
building'. — A  superintendent  in  charge  of 
the  erection  of  a  railroad  bridge,  who  has 
exclusive  management  and  control  of  the 
men  engaged  in  the  work,  is  not  a  fellow- 
servant  with  a  carpenter  working  under 
him,  but  acts  as  a  vice-principal.  Galveston, 
H.  &->  S.  A.  R.  Co.  V.  Sullivan,  2  Tex.  Un- 
rep. Cas.  315. 

3GO.  Superintendent  of  eon.struc- 
tion. — The  superintendent  of  the  track 
laying  of  a  railroad,  who  has  charge  of  a 
number  of  men,  who  employs  and  dis- 
charges them  at  his  pleasure,  and  who  has 
control  of  the  cars,  tools,  and  machinery 
employed  in  the  work,  is  not  the  fellow- 
servant  of  a  workman  employed  under  him, 
but  is  the  vice-principal  of  the  company, 
and  the  latter  is  responsible  for  his  negli- 
gence. Denver,  S.  P.  dr^  P.  R.  Co.  v.  Dris- 
coll, 38  Am.  &^  Eng.  R.  Cas.  105,  12  Colo. 
520,  21  Pac.  Rep.  708. 

B.,  a  general  agent,  was  in  charge  of  the 
track  laying,  a  distinct  department  of  the 
railroad  construction.  He  had  under  him 
five  different  gangs  of  men,  employed  in 
different  branches  of  the  track-laying  de- 
partment, each  gang  having  its  particular 
foreman.  B.  had  authority  to  hire  and  dis- 
charge both  the  foremen  and  the  workmen  ; 
he  controlled  the  trains,  cars,  tools,  and 
other  implements  used  in  track  laying ;  he 
was  subject  to  the  superintending  direction 
of  N.  when  present,  but  during  N.'s  absence 
he  had  supreme  control  over  his  depart- 
ment. The  injurv  m-ipiained  of  by  plain- 
tiff was  caused  by  obedience  to  B.'s  direction 
concerning  the  manner  in  which  certain 
work  should  be  done ;  N  was  absent  at  the 
time.  Held,  that  B.  was  a  vice-principal, 
and  not  a  fellow-servant.  Colorado  Mid- 
land R.  Co.  V.  Nay  Ion,  17  Colo.  501,  30  Pac. 
Rep.  249. 

Plaintiff  was  injured  by  falling  from  a 
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derrick  while  engaged  as  a  laborer  in  build- 
ing a  culvert.  He  was  under  a  superin- 
lendciit,  who  had  power  to  hire  and  dis- 
charge men,  and  to  inspect  machinery  and 
appliances  used,  and  reject  anything  found 
defective.  Tlie  materials  had  been  fur- 
nished by  others,  which  the  superintendent 
knew  to  be  defective,  but  nevertheless  con- 
tinued their  use.  HM,  that  plaintiff  and 
the  superintendent  were  not  fellow-servants. 
A'li/isas  Pac.  K.  Co.  v.  Little,  H)Kaii.  267,  17 
Am.  Ry.  Rep.  455.  —  DiSTiNUUlSHKD  IN 
Kansas  City,  Ft.  S.  &  G.  K,  Co.  v.  Kicr,  41 
Kan.  671  ;  Peschel  v.  Chicago,  M.  cS:  St.  P. 
R.  Co.,  17  Am.  &  Eng.  R.  Cas.  545,  63  Wis. 

338. 

'M\\,  Siiperintciulcnt  of  extension 
of  road. — A  superintendent  of  the  work 
of  extending  a  line  of  railroaii,  who  has 
foremen  and  workmen  under  him,  whom  he 
employs  and  discharges  at  pleasure,  and 
who  has  entire  C(jnirol  of  the  cars,  tools, 
machinery,  and  men  employed,  is  not  a 
fellow-servant  with  the  workmen  so  as  to 
preclude  the  latter  from' recovering  damages 
against  the  railroad  company  for  injuries 
resulting  from  the  negligence  of  such  super- 
intendent. Denver,  S.  P.  &0  P.  R.  Co.  v, 
DriscoU,  38  Ant.  &•  Eng.  R.  Cas.  105,  12 
Colo.  520,  21  Pae.  Rep.  70S. 

302.  Superintendent  of  grain  ele- 
vator.— A  superintendent  of  a  grain  ele- 
vator operated  in  connection  with  a  railroad 
is  not  a  fellow-servant  of  those  over  whom 
he  has  complete  control.  AfcGimerit  v. 
Central  Vi.  R.  Co.,  123  ^V.  Y.  2S0,  25  A'.  E. 
Rep.  373,  33  A',  v.  S.  R.  416;  reiiersing  53 
Hun  635,  24  iV.  Y.  S.  R.  946,  6  N.  Y.  Sit^p. 
838.— Distinguished  in  Cullen  v.  Norton, 
126  N.  Y.  1. 

Such  superintendent  is  a  vice-principal 
in  so  far  as  he  represents  the  company  with 
ru'spect  to  those  employed  under  him.  Mc- 
Govern  v.  Central  Ft.  R.  Co.,  123  N.  Y.  280, 
25  .V.  E.  Rep.  373,  33  A'.  Y.  S.  R.  416;  re- 
versing 53  Hun  635,  24  N.  Y.  S.  R.  946,  6 
N.   Y.  Snpp.  83S. 

303.  Superintendent  of  {iravcl 
train. — Plaintiff  was  employed  as  a  train- 
man, and  was  injured  while  engaged  in  dig- 
ging gravel  under  the  direction  of  one  who 
was  engineer,  superintendent,  conductor, 
and  master  of  the  company's  gravel  train, 
and  whose  business  it  was  to  employ  and 
discharge  hands,  and  who  had  entire  charge 
of  this  part  of  the  company's  business. 
Held,  that  plaintiff  and  such  superintendent 


were  not  fellow-servants.  Dobbin  v.  Rieh^ 
mond  &*  D.  R.  Co.,  81  A'.  Car.  446.— DlS- 
Al'l'ROViNG  Sherman  v.  Rochester  «S:  S.  R. 
Co.,  17  N.  Y.  153.  DlSTiMJLisHiNG  Davis 
V.  Detroit  &  M.  R.  Co.,  20  Mich.  105  ;  Ohio 
&  M.  R.  Co.  V.  Tindall,  13  Ind.  366.  Re- 
VIKWING  Brickner  t/.  New  York  C.  R.  Co., 
2  Lans.  (N.  Y.)  506.  —  Quotkij  in  East 
Tenn.,  V.  &  G.  R.  Co.  v.  De  Armond,  86 
Tenn.  73,  6  Am.  St.  Rep.  816,  5  S.  W.  Rep. 
600. 

304.  Superintendent  of  tunnel 
work. — Where  one  employed  by  a  com- 
pany to  work  in  a  tunnel  was  ordered  by 
the  superintendent  of  the  work,  under  threat 
of  dismissal,  to  get  on  a  freight  train  for 
transportation  to  another  tunnel,  and  in  do- 
ing so  he  was  violently  cast  on  the  ground 
and  injured  by  the  negligence  of  the  en- 
gineer in  starting  the  train,  the  company  is 
not  liable.  Capper  v.  Louisville,  E.  (S-»  St. 
L.  R.  Co.,  21  Am.  &^  Eng.  R.  Cas.  525,  103 
/;/(/.  305,  2  A'.  /:.  Rep.  749. 

305.  Assistant  superintendent.  — 
As  between  the  conductor  and  tiie  com- 
pany, the  assistant  superintendent,  to  whose 
orders  all  trains  are  subject,  is  the  repre- 
sentative of  the  corporation,  and  his  orders 
to  the  conductor  of  a  train  are  essentially 
the  orders  of  tlie  company.  Chicago,  B.  iS-» 
Q.  R.  Co.  V.  McLallen,  84  ///.  109,  i6  Am. 
Ry.  Rep.  425.— ;\i'i'Lir,i)  IX  Smith  v.  Wa- 
bash. St.  L.  &  P.  R.  Co.,  31  Am.  &  Eng. 
R.  Cas.  331,  92  Mo.  359.  FoLi.owKi)  ix 
Chicago,  B.  &  Q.  R.  Co.  v.  Young,  26  111. 
App.  115. 

An  assistant  superintendent  is  not  a  fellow- 
servant  with  an  employe  whom  he  orders 
to  dig  down  a  telegraph  pole.  East  St, 
Lonis  Connecting  R.  Co.  v.  Enright,  47  ///. 
App.  494- 

g.  Various  Other  Servants. 

300.  Assistant  road  niast<«r.— An  as- 
sistant road  master,  having  general  charge 
of  one  division  and  absolute  control  of  the 
servants  under  him  so  far  as  their  employ- 
ment and  discha  '.e  are  concerned,  represents 
the  company  and  is  a  vice-principal.  Harri- 
son V.  Detroit,  L.  &>  N.  R.  Co.,  41  Am.  &* 
Eng.  R.  Cas.  398,  79  JlficA.  409,  44  A''.  lf\  Rep. 
1034.— QuoTiXG  Flike  v.  Boston  &  .A.  R.  Co., 
53  N.  Y.  553 ;  Quincy  Min.  Co.  7>.  Kitts,  42 
Mich.  39;  Ryan  v.  Bagaley,  50  Mich.  179. 
— Followed  in  Erickson  v.  Milwaukee,  L. 
S.  &  W.  R.  Co.,  93  Mich.  414.    Quoted  in 
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Palmerx^.  MiciiiganC.  R. Co,,93Mich,  363. — 
Sof  also  Galveston,  II.  &r'  S,  ^l.  /i'.  Co.  v. 
DcLihtinly,  \  Am.  &^  Eiig.  R.  Cas.  628,  53 
7'iA.  206. 

307.  IJayK'afJr<'  master.— When  a  fel- 
luw-scrvanl  of  the  coiidiictor, sec  Co/i<>atio  C. 
J\.  Co.  V.  .l/iirl/ii,  17  yhii.  &-  Ett^.  R.  Cas. 
592,  7  Co/o.  5y2,  4  J'ai.  Rip.  1 1 18. 

Wlu'ii  not  a  fellow-servant  under  cotiso- 
ctolion  rule  of  Illinois,  sec  In,/i\iiia/o/is  &* 
St.  I..  R.  Co.  V.  Morgcintcrn,  \zAm.  &*  Etii^. 
R.  Cas.  228,  106///.  216. 

3(J8.  ItlackHinith's  helper.  —Where 
a  ijlacksniitli  in  the  employ  of  a  railroad 
company  is  injured  hy  a  careless  blow  of  a 
helper,  he  cannot  recover  from  tlie  company 
if  the  helper  was  skilful  and  only  careless, 
unless  he  was  habitually  careless,  wliich  was 
known  to  the  con)pany  and  not  known  to 
the  blacksmith.  Melville  s.  Missouri  River 
Ft.  S.  &^  G.  R.  Co.,  48  I'etl.  Rep.  820. 

301>.  Blaster. — One  who  is  enj^aged  in 
hauling  rock  by  means  of  a  team,  and  those 
who  are  engaged  in  blasting  such  rock,  all 
employed  ny  a  common  master,  are  fellow- 
servants  ;  and  such  facts  being  shown  by  a 
complaint  to  recover  for  an  injury  to  the 
teamster,  an  averment  that  the  injured 
servant  "  had  no  connection  whatever  with 
any  of  the  employes  of  the  defendant  who 
were  engaged  in  blasting  rock"  is  a  mere 
conclusion,  and  the  facts  will  control.  Bo- 
gard  V.  Louisville,  E.  &*  St.  L.  R.  Co.,  100 
I  ml.  491. 

370.  Boiler  inaniifacturer.— A  boil- 
er manufacturer  in  the  employ  of  a  company 
furnished  a  defective  boiler,  which  exploded 
and  killed  a  fireman.  Held,  that  the  manu- 
facturer and  tijenian,  being  in  diflerent  de- 
partments, were  not  fellow-servants.  Nash- 
ville &>  D.  R.  Co.  V.Jones,  9  Heisk.  {Tenn.) 
27,  19  Am,  Ry.  Rep.  261.— Followed  in 
East  Tenn.,  V.  &  G.  R.  Co.  v.  Smith,  15  Am. 
&  Eng.  R.  Cas.  224,  9  Lea  (Tenn.)  685. — See 
also  Pennsylvatiia  &>  N.  Y.  C.  &^  R.  Co.  v. 
Mason,  109  Pa.  St.  296,  58  Am.  Rep.  722. 
Fuller  V.  Jexvett,  80  A^  V.  46,  36  Am.  Rep. 
575.  JMurphy  v.  Bos/on&'  A.  R.  Co.,  8  Am. 
6-  Enjr.  R.  Cas.  510,  88  N.  V.  146. 

371.  Boss. — The  boss  of  railroad  shops 
is  a  vice-principal  01  a  boy  employed  as  a 
helper.     Union  Pac.  R.  Co.  v.  Fort,  17  Wall. 

(l/.S.)SS3- 

The  boss  in  charge  of  railroad  employes 
engaged  in  loading  cars,  who  has  control 
over  them,  is  their  vice-principal.    Proctor 


V.  Missouri,  K.  &*  T.  R.  Co.,  42  Mo.  App. 
124. 

The  boss  in  charge  of  track-laying  gangs 
is  a  vice-principal  and  not  a  fellow-servant 
of  the  members  of  the  various  gan^s  of 
workmen.  Colorado  Midland  R.  Co.  v. 
Nay  Ion,  17  Colo.  501,  30  Pac.  Rep.  249. 

Where  several  einpi(jy<js  of  a  raiirc  ad 
company  are  traveling  on  a  hand-car,  uniier 
the  charge  of  a  conductor  or  "boss,"  em- 
ployed as  such  by  the  company,  such  em- 
ployes are  not  chargeable  with  the  negli- 
gence of  such  "boss"  in  the  management 
of  the  car.  Hoben  v.  r>urlington  &^  M.  R. 
R.  Co.,  20  Lr.i'a  562. 

37tJ.  Brake  repairer.— A  brake  re- 
pairer is  a  fellow-servant  of  a  brakeman 
and  of  a  car  inspector.  A\is/n'ille,  C.  &* 
St.  /,.  V.  Co.  V.  Foster,  10  Le<t  (Tenn.)  351. 

373.  Brakeitian,  y;«M>t>rall.v.*  —  A 
brakeman  is  in  the  same  common  cmi)loy- 
ment  with  one  who  has  the  superiiucndence 
of  the  movements  of  his  train.  Wonder  v. 
Baltimore  (S^•  O.  R.  Co.,  32  JA;'.  411.— Dis- 
approved IN  Long  V.  Pacific  R.  Co.,  65  Mo. 
22  f». 

Brakemen  are  fellow-servants  with  em- 
ployes on  the  same  gravel  train.  Henry 
v.  Staten  Island  R.  Co.,  2  Am.  &•  Eng.  R. 
Cas.  60,  81  A^.  V.  373, 

Appellee  was  in  the  employ  of  one  B., 
who  had  a  contract  with  appellants  to  fur- 
nish wood.  While  engaged  in  loading  ap- 
pellants' car  with  wood  appellee  was  re- 
quested by  a  brakeman  to  assist  him  in 
pushing  two  loaded  cars  to  the  caboose, 
and  was  directed  by  the  brakeman  to  get 
between  the  two  cars,  which  were  coupled 
together,  in  order  to  move  them  easily. 
He  did  so,  and  while  pushing  the  cars, 
which  were  slowly  moving,  the  brakeman 
mounted  one  of  them,  upon  which  was  a 
set  brake,  and,  without  warning  or  notice  10 
appellee,  unfixed  the  brake,  whereby  the 
cars  were  caused  to  move  suddenly  forward, 
and  caught  appellee's  foot  and  crushed  his 
leg.  Under  the  facts  appellee  was  not  a 
fellow-servant  of  the  brakeman  and  there- 
by precluded  from  recovery.  Bonner  v. 
Bryant,  i  Tex.  Civ.  App.  269,21  S.  W.  Rep. 
549- 

*A  brakeman  and  an  employfe  intrusted  with 
shifting  cars  on  tti-;  track  are  fellow-servants;  see 
48  Am.  &  Eng.  R.  Cas.  346,  ahstr. 

Brakeman  and  engineer,  see  note,  15  Am.  & 
Eno.  R.  Cas.  319. 
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374.  fcUow-sorvant  oC  car  lii- 

spertors  aii<l  repairers.*— A  hiakcrnan 
on  a  train  is  in  llic  sanu' coniinnii  cinjiliiv- 
mcnt  with  mechanics  in  tlie  repair  siiop. 
Wonder  v.  Ilaltimoyc  iS-  O.  A\  Co.,  32  .!/</. 
411.  L'a)iif>/it'i/  V.  PeiiHsylviDiia  R.  Cii.,{/'(i.) 
24  Aifi.  iT—  JC/ii;-.  A\  Ctis.  427,  2  .  ///.  /u/>.  4«9. 
/hse/  V.  A'fiv  ]\»A-  C.  &>  II.  R.  R.  Co..  70  X. 
V.  171  ;  revirsi\i^  9  lliin  457.— Ai'I'I.ikd  in 
Gibson  7>.  Northern  C.  K.  Co.,  22  Hun  289. 
Disiixc.uisnKD  IX  Wooden  v.  Western  N. 
V.  &  P.  R.  Co..  43  N.  Y.  S.  R.  21S. 

A  braUeman  and  one  wiiose  duty  it  is  to 
repair  cars  are  not  fellow-servants.  Xorth- 
an  l\ic.  R.  Co.  V.  HerKrt,  24  Atn.  &> Eiii;.  R. 
Cas.  407,  116  6''.  .S'.  042,  6  Si//>.  CI.  Rep.  590. 

37."». foIlow-Hervant    of  coii- 

duetor.— The  head  brai^cman  is  a  fellow- 
servant  with  the  conductor  on  a  freight 
train.  Dro'ivn  v.  Central  Pac.  R.  Co.,  72 
Cal.  523,  14  Pac.  Rep.  138  ;  reversent:^  on  re- 
hearint;  12  Par.  Rep.  512. 

o7<».  fellow-servant  of  fire- 
man.— A  fireman  and  brakeman  on  the 
same  train  are  fellow-servants,  and  the 
company  is  not  liable  where  one  is  injured 
ihrough  the  negligence  of  the  other,  unless 
it  appears  that  the  company  had  not  used 
proper  care  in  selecting  the  negligent  em- 
[)l()yc.  Galveston,  H.  &^  S.  A.  R.  Co.  v. 
Jui/ur.  63  Te.v.  344. 

A  brakeman  of  one  freight  train  is  the 
fellow-servant  of  the  fireman  of  another 
freight  train  where  they  are  engaged  in  the 
same  department  of  service  and  are  operat- 
ing the  trains  over  the  same  section  of  the 
road.  Relyea  v.  Kansas  City,  Ft.  S.  &•  G. 
R.  Co.,  53  Am.  &*  Eng.  R.  Cas.  578,  112  Mo. 
86,  20  .v.  IV.  Rep.  480. 

377. fellow-servant  of  switch- 
man.— A  brakeman  on  a  train  and  one 
whose  duty  and  business  is  to  attend  a 
switch  are  engaged  in  the  same  general 
undertaking,  and  the  company  is  not  liable 
to  one  for  an  injury  caused  by  the  negligence 
of  the  other.  Slattery  v.  Toledo  &•  IV.  R. 
Co.,  23  /«d.  81. — Doubting  Gillenwater  v. 
Madison  &  I.  R.  Co.,  5  Ind.  339;  Fitzpatrick 
V.  New  Albany  &  S.  R.  Co.,  7  Ind.  436. 

378. fellow-servant  of  track- 
men and  sliovelers.— -A  brakeman  of  a 
train  is  a  fellow-servant  of  section  hands  or 
trackmen.  Connelly  v.  Minneapolis  Eastern 
R.  Co.,  38  Minn.  80.  35  N.   W.  Rep.  582. 

*  Brakeman  and  car  inspector  as  fellow-ser- 
vants, see  note,  21  Am,  &  Eng.  R.  Cas.  564. 
See  also  53  Am.  &  Eng.  R.  Cas.  587,  ahstr. 


Hrakeman  ami  slioveleron  a  constiurtion 
train  ,in;  fellow-servants.  .SV,  Louis  &^  S. 
K.  /,'.  C,'.  v.  /.'///.:■.  72  ///.  256. 

37'.>.  IcMow-scrvant  of  <»tlier 

l>rak«'nu'M.— .\  raihoad  company  will  not 
be  responsible  for  injuries  to  a  brakeman 
caused  by  the  negligence  of  a  fellow-brake- 
man  operating  a  switch.  C/u'eoiio  &^  A. 
R.  Co.  V.  Riisli,  84  ///.  570. 

Laborer.-)  thai  work  on  ,1  railroad  in  trans- 
porting dirt  on  small  truck  a  short  distance, 
alternately  acting  as  b  akemen,  are  in,  the 
same  grade  of  empl  vmcnt.  and  no  re(  overy 
can  be  had  agaii..  '  ilie  company  for  an  in- 
jury to  one  b)  the  neglig'-rice  of  the  other, 
although  the  one  char^(,\!  ,^■lth  negligently 
causing  the  injury  w.us  at  the  time  acting  as 
brakeman.  Casey  v.  Louisville  &r^  X.  R.Co., 
84  k'y.  79.— Di.STiNculsiii.NG  Louisville  & 
N.  R.  Co.  V.  Collins,  2  Uuv.  (Ky.)  114. 

The  proprietors  of  a  railroad  are  not  re- 
sp<jnsible  to  a  brakeman  in  their  employment 
for  an  injury  sustained  by  him  in  ctnise- 
quence  of  llie  neglect  or  fault  of  another 
brakeman  engaged  in  the  same  sci  vice, even 
though  the  latter  is  at  the  same  time  the 
acting  conductor  of  a  train  of  freight  cars. 
.f/ayes  v.  J  Tester  n  R.  Corp.,  3  Cus//.  (.h'ass.) 
270.— Following  Farwell  v.  Boston  &  W. 
R.  Corp.,/;  Mete.  (Mass.) 49. — Followkdin 
Coon  V.  Syracuse  &  U.  R.  Co.,  5  N.  Y.  492. 
J  MiTKD  IN  Cleveland.  C.  &  C.  R.  Co.  v. 
Keary,  3  Ohio  St.  201.  Rkvik.wi'.o  in 
Louisville  «&  N.  R.  Co.  v.  Bowler,  9  Heisk. 
(Tenn.)  866. 

If  a  bri'.keman  employed  on  a  train  of  cars 
by  the  proprietors  of  a  railroad  sustains  an 
injury  in  consequence  of  the  carelessness  of 
another  brakeman  employed  in  the  same 
service,  and  the  injury  would  not  have 
happened  if  the  latter  had  performed  his 
duty,  it  is  immaterial, as  respects  the  liability 
of  the  proprietors  of  the  road,  whether  the 
train  was  short  of  hands  or  not.  Hayes  v. 
IVestern  R.  Corp.,  3  Cus/i.  (.Mass.)  270. 

380.  Bridge  l>nilder.  —  A  bridge 
builder  in  constructing  a  bridge  was  negli- 
gent to  such  an  extent  that  a  fireman  was 
injured  thereby.  Held,  that  the  negligence 
was  attributable  to  the  railroad  company, 
and  the  fireman  was  entitled  to  recover 
damages.  Davis  v.  Central  Ft.  R.  Co.,  11 
Am.  iS-  Eng.  /v'.  Cas.  173,  55  Ft.  84. 

38 1.  Bridge  repairers.— Members  of 
a  bridge  gang  employed  to  make  repairs 
upon  railroad  bridges  are  fellow-servants 
with  one  of  the  members  of  such  gang  to 
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whom  has  been  assigned  tlie  duty  of  pulling 
down  an  elevated  water  tank.  Easton  v, 
Houston  &^  T.  C.  A'.  Co.,  39  FnY.  Rep.  65. 

A  crew  of  men,  of  which  plaintiff  was  one, 
was  engaged  in  repairing  a  bridge  on  de- 
fendant's road,  and  in  performing  the  work 
it  was  necessary  to  leave  the  draw  partly 
(jjjen.  Through  the  negligence  of  one  of 
the  crow  the  draw  was  left  unfastened,  and 
was  blown  shut  by  the  wind,  and  injured  the 
plaintilT  while  at  work  between  the  station- 
ary part  of  the  bridge  and  the  draw.  }Icld, 
tiiat  defendant  was  not  liable.  Johnson  v. 
St.  Paul  &^  D.  R.  Co.,  43  Minn.  222,  45  iV. 
ir.  AV/.  156, 

382.  Coal  heaver.— Ccjal  heavers  are 
fellow-servants  of  a  track  walker.  Schultz 
V.  C/ul\tgo  Z-^  N.  IV., R.  Co.,  67  IVis.  616,  58 
Am.  Re}.  88 1,  31  A'.  JV.  Rep.  321. 

383.  Derrick  luiiid, — A  company  is 
not  liable  for  injuries  to  a  brakeman  through 
the  negligence  of  workmen  setting  up  a 
derrick  too  near  the  track.  Hohien  v.  Fitch- 
hurii  R.  Co.,  2  y/w.  ^S^»  Enj,^.  A'.  Cas.  94,  1 29 
J/(?.M.  26S. 

38-1.  Il'^ii.i'ino  builder. — Engine  build- 
ers arc  not  fellow-servants  of  a  locomotive 
engineer.  To/edo,  IV.  &^  IV.  R.  Co.  v. 
Moore,  TJ  III.  217. 

385.  Kiijjjine  repairer— "Wiper." 
— Engine  repairers  are  not  fellow-servants 
of  locomotive  engineer  and  fireman,  al- 
tlxnigh  under  the  same  general  superin- 
tendent. Pennsylvania  &^  N.  Y.  C.  iS^  A'. 
Co.  V.  Mason,  109  Pa.  St.  296.  Toledo,  W. 
&^  W.  R.  Co.  V.  Moore,  77  III.  2\7. 

A  "wijier"  who  has  temporary  charge  of 
an  engine  is  a  temporary  vice-principal  so 
long  as  he  takes  the  place  of  the  regular 
engineer.  W/talen  v.  Chicago,  R.  I.  &■'  P. 
R.  Co.,  38  Am.  &•  Enir.  R.  Cas.  141.  75  lo^va 
563,  39  A-.  IF.  Rep.  894. 

By  the  rules  of  the  company's  repair 
shop,  known  to  all  the  employes,  when  a 
locomotive  was  sent  in  for  repairs,  aside 
from  repairing  defects  reported,  a  thorough 
examination  was  required  to  discover  and 
repair  other  defects,  if  any.  The  ordinary 
course  was  to  put  the  locomotive  into  the 
hands  of  the  boiler  makers  for  examination 
qnd  repairs,  and  then  into  the  hands  of  ma- 
chinists, and  then  in  the  hands  of  mechan- 
ics to  set  the  safety  valve"  This  last  work 
was  intrusted  to  plaintiff's  intestate,  and 
while  he  was  setting  ihe  safety  valve  of  a 
locomotive  the  boiler  exploded  and  killed 
him.     The  explosion  was  caused  by  defects 


in  the  boiler,  which  would  have  been  dis- 
covered had  the  boiler  makers  penbrmed 
their  duty.  All  employed  in  the  shop  were 
competent  and  skilful.  Held,  that  the 
death  was  caused  by  the  negligence  of  co- 
servants,  and  a  nonsuit  was  properly  al- 
lowed. Mtnphy  v.  Boston  &>  A.  A'.  Co.,  8 
Am.  &^  Eng.  R.  Cas.  510,  88  A'.  J'.  146;  a/- 
firming  24  Hun  142,  59  Hinv.  Pr.  197,  8  Abb. 
N.  Cas.  41. —  Distinguishing  Fuller  v. 
Jewett,  So  N.  Y.  46. — Di.stinguished  in 
Kranz  v.  Long  Island  R.  Co.,  123  N.  Y.  i, 
33  N.  Y.  S.  R.  46 ;  Carlson  v.  Oregon  S,  L. 
&  U.  N.  R.  Co.,  21  Oreg.  450, 

38(».  Fireman,  generally.— A  fire- 
man in  charge  of  an  engine  is  a  fellow- 
servant  of  a  baggageman  and  car  coupler, 
or  a  switch  tender.  Hudson  v.  Charleston, 
C.  &'  C.  R.  Co.,  55  Fed.  Rep.  248. 

A  firemar  temporarily  in  charge  of  aii 
engine  while  coupling  a  switch  tram,  under 
the  custom  of  the  conipany,  represents  the 
engineer  and  is  a  temporary  vice-principal. 
Louisville  &^  X.  R.  Co.  v.  Moore,  24  Am.  &• 
En^.  R.  Cas.  443.  83  Ay.  675. 

A  fireman  is  a  fellow-servant  with  em- 
ployes on  the  same  gravel  train.  Henry  v. 
Staten  Island  R.  Co.,  2  ylm.  <S^  Eng.  R.  Cas. 
60,  81  A^  ]'.  373. 

A  fireman  is  not  a  fellow-servant  of  a 
section  iiand  working  upon  the  track.  Chi- 
cago  iS-~»  A'.  1/'.  A'.  Co.  v.  Morandu,  93  ///.  302. 

Where  a  i)arty  engaged  in  the  repair  of  a 
railroad  track  was  injured  by  being  struck 
in  tlie  face  by  a  stick  of  firewood  thrown 
from  a  passing  engine  by  its  fireman — held, 
in  an  action  by  the  track  hand  for  damages, 
that  they  were  fellow  servants  and  no  re- 
covery could  be  had.  IVhaalan  v.  Mad 
River  &•  A.  E.  R.  Co.,  8  Ohio  St.  249.— Dis- 
tinguishing Gillenwater  v.  Madison  &  I. 
R.  Co.,  5  Ind.  339;  Fitzpatrick  v.  New  Al- 
bany &  S.  R.  Co.,  7  Ind.  436.  Following 
Coon  T>.  Syracuse  &  U.  R.  Co.,  5  N.  Y.  492. 
Reviewing  i'arwell  v.  Boston  &  W.  R. 
Corp.,  4  Mete.  (Mass.)  49. — Reviewed  in 
Wilson  7/.  Madison,  etc.,  R.  Co.,  18  Ind. 
226;  Rohback  v.  Pacific  R.  Co..  43  Mo. 
187;  Manville  v.  Cleveland  &  T.  R.  Co.,  11 
Ohio  St.  /117. 

387.  fellow-servant  of  brake- 
man. — A  fireman  and  brakeman  on  the 
same  train  are  fellow-servants.  Kersey  v. 
Kansas  City,  St.  J.  &*  C.  B.  R.  Co.,  17  Am. 
Cf^  Eng.  R.  Cas.  638,  79  Mo.  363. 

A  boy  seventeen  years  old  was  employed 
as  a  brakeman  on  an  ore  train  ;  but  he  was 


FELLOW-SERVANTS,  388-393. 


761 


:  been  dis- 

penormed 

shop  were 

,   that    the 

3nce  of  co- 

loperly  al- 

1.  A'.  Co.,  8 

I'.  146;  a/- 

197,8  ^W. 

Fuller  V. 

UISHED   IN 

23  N.  Y.  I, 
egon  S.  L. 

y.—A  firfi- 
3  a  fellow- 
ar  coupler, 
Charleston, 

large  of  aii 
rain,  under 
resents  the 
e-principal. 
24  Am.  ^^ 

t  with  eni- 
,  Henry  v. 
Ing.  K.  Ciis. 

jrvant  of  a 

rack.    Chi- 

,  93  ///.  302. 

repair  of  a 

eing  struck 

3od  thrown 

man — /leld, 

)r  damages, 

and   no  re- 

.in   V.   Mad 

249.— D I  s- 

adison  &  I. 

V.  New  Al- 

01, LOWING 

5  N.  Y.  492. 
&  W.   R. 

VIEWED   IN 

o.,  18  Ind. 
o.,  43  Mo. 
'.  R.  Co.,  II 

of  brjike- 

lan  on  the 
Kersey  v. 
Co.,  17  Atn. 

s  employed 
but  he  was 


capable  and  experienced,  and  was  injured 
through  the  alleged  negligence  of  a  fireman 
in  backing  the  train  without  warning. 
Hchi,  that  the  brakeman  and  fireman  were 
fellow- servants  and  the  company  was  not 
liable.  Greenwald  v.  Marquette,  H.  &*  O. 
R.  Co.,  8  Am.  &»  Eng.  R,  Cas.  133,49  Mich. 
197,  13  A'.  W.  Rep.  513. 

Where  it  is  the  custom  of  a  railroad  com- 
pany 10  permit  the  fireman  upon  its  trains 
to  act  as  engineer  in  coupling  and  switching 
the  trains,  he  is,  when  so  acting,  to  all  in- 
tents and  purposes  the  engineer  of  the 
train,  and  not  the  common  equal  fellow- 
servant  of  the  brakeman;  and  the  rule  of 
respondeat  superior  applies  wliere  a  brake- 
man  is  injured  by  his  negligence.  Louis- 
ville &*  N.  R.  Co.  V.  Moore,  24  Am.  &^  Eng. 
R.  Cas.  443,  83  Ay.  675 

SHH.   fellow-servant  of  track 

Avalker. —  Firemen  who  load  coal  upon 
tenders  are  the  fellow-servants  of  a  track 
walker,  and  for  an  injury  to  the  latter 
caused  by  their  negligence  in  such  work 
the  railroad  company  is  not  liable.  Schults 
V.  Chicago  &*  N.  \V.  R.  Co.,  28  Am.  6f* 
Eng.  R.  Cas.  404,  67  Wis.  616,  31  iV.  W, 
Kcp.  321,  58  Am.  Rep.  881. 

IJ81).  Flajynian.— A  railroad  company 
is  not  liable  for  an  injury  to  a  braketnan, 
caused  by  other  employes  taking  up  the 
rails  of  a  track  while  making  repairs,  and 
not  flagging  or  giving  notice  to  the  ap- 
proaching train,  on  mere  proof  of  the 
injury,  without  showing  that  the  company 
was  negligent  in  employing  the  trackmen, 
or  that  they  were  unlit.  Cooper  v.  Mil- 
"a^aikee  6^  /'.  du  C.  R.  Co.,  23   Wis.  66?. 

Plaintiil,  a  carpenter  employed  by  defend- 
ant company,  was  injured  while  being  car- 
ried on  a  train  through  the  alleged  negli- 
gence or  incompetency  of  a  flagman.  The 
evidence  tended  to  show  that  the  flagman 
was  an  habitual  drunkard.  Held,  that  if 
these  facts  were  known  to  the  company,  or 
by  the  use  of  due  care  might  have  been 
known,  and  if  the  accident  resulted  from 
such  habits  of  intoxication,  tlie  company 
was  liable.  Gilman  v.  Eastern  R.  Co.,  13 
Allen  (Mass.)  433. 

ItWO.  tHaiiy:  boss.— A  track  repairer  or 
construction  hand  is  a  fellow-servant  with 
his  gang  boss,  and  cannot  recover  against 
the  railroad  for  an  injury  received  through 
the  latter's  negligence.  Coyne  v.  Union  Pac. 
R.  Co.,  133  U.  S.  370,  10  Sup.  Ct.  Rep.  382.— 
DiSTiNGUi.SHED  IN  Noithem  Pac.  R.  Co.  v. 
Behling,  57  Fed  Rep.  1037. 


Plaintiff  had  been  ordered  by  a  "gang 
boss"  to  assist  in  lowering  an  engine  in  the 
defendant's  shops.  The  engine  was  hoisted 
above  the  track,  and  was  resting  on  timbers, 
which  in  turn  were  resting  on  the  rails  and 
above  a  pit  two  or  three  feet  deep.  In 
removing  the  last  timber  but  three  men 
were  employed,  plaintifl  being  on  the  right- 
hand  side,  and  J.  and  E.  on  the  left.  By 
order  of  the  "boss"  J.  left  the  work,  and 
the  end  of  the  timber  held  by  E.  dropped 
into  the  pit,  causing  the  other  end  to  fly 
up  and  hit  plaintifT,  inflicting  the  injuries 
complained  of.  The  jury  found  that  the 
"  gang  boss  "  had  immediate  control  of  the 
work,  but  that  he  was  under  the  general  con- 
trol of  the  master  mechanic ;  that  the  latter 
was  not  in  the  shops  at  the  time,  but  that 
the  foreman,  who  superintended  the  work 
in  the  shops  under  the  general  directions 
of  the  master  mechanic,  was  present.  Held, 
i.nat  the  defendant  could  not  be  held  liable 
for  the  negligence  of  the  "gang  boss"  as  a 
vice-principal  in  exclusive  control  of  a 
department.  McBride  v.  Union  Pac.  R. 
Co.,  3  Wyom.  247,  21  Pac.  Rep.  687. 

391.  General  manager.— A  railroad 
manager  is  a  vice-principal  of  employes 
under  him.  Galveston,  H.  &>  S.  A.  R.  Co. 
V.  Arispe,  48  Am.  &•  Eng.  R.  Cas.  350,  81 
Tex.  517,  175.  W.  Rep.  47. 

General  manager,  train  dispatcher,  and 
brakeman— //(7(/,  not  co-servants.  Phillips 
V.  Chicago,  M.  &^  St.  P.  A\  Co.,  23  Am.  &^ 
Eng.R.  Cas.  453,  64  Wis.  475,  25  A^.  W.  Rep. 

544- 

302.  General  traffic  manager.— The 

general  traffic  manager  of  a  railway  com- 
pany is  a  fellow-servant  of  a  tuilesman,  and 
the  latter  is  not  entitled  to  recover  for 
injuries  caused  by  the  negligence  of  the 
former.  Conway  v.  Belfast  &•  N.  C.  R.  Co., 
II  /r.  R.,  C.  L.  345;  affirming  9  Ir.  R.,  C. 
L.  498. 

A  train  guard  is  a  fellow-servant  of  plate 
layers,  and  no  recovery  can  be  had  for  his 
death  caused  by  the  neglect  of  tlie  ganger 
of  the  plate  layers  to  renew  decayed  metals, 
whereby  the  train  was  derailed.  Waller  v. 
South-eastern  R.  Co.,  9jur.  N.  S.  501,  32  Z. 
/.  E.v.  205,  II  W.  R.  731,  8  Z.  T.  325,  2  H. 
a^  C.  102.— Followed  unwillingly  in 
Morgan  v.  Vale  of  Neath  R.  Co.,  33  L.  J.  Q. 
B.  260,  12  W.  R.  1032. 

303.  Guard.— A  servant  while  being 
carried  from  his  work  on  one  of  the  com- 
pany's trains  in  the  cou/se  of  his  contract 
of  service  is  a  fellow-servant  of  the  guard 
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of  such  train,  whose  negligence  causes  a 
collision,  and  the  master  is  not  liable  for 
injury  to  such  servant.  Tunncy\.  Midland 
K.  Co.,  L.  R.  I  C.  P.  291.  izjur.  N.  S.  691. 
394.  Inspector  and  repairer  of 
niafhiiiery.— One  who  is  charged  with  no 
other  duty  than  to  inspect  machinery  and 
keep  it  in  order  is  not  to  be  regarded  as  a 
co-employe  of  a  person  operati;!g  the  ma- 
ciiinery.  Theleman  v.  Moellcr,']'')  Icnva  108, 
34  A\  IV.  Hep.  765.  Houston  &^  T.  C.  A\ 
Co.  V.  Marcelles,  12  ylin.  &'  Eng.  K.  Cas.  231, 
59  Tex.  334. 

One  who,  besides  being  charged  with  the 
inspection  and  care  of  machinery,  is  also 
cliHrged  with  the  duty  of  operating  the  en- 
gine which  propels  the  machinery,  is  to  be 
regarded  as  a  co-employe  of  one  who  oper- 
ates the  machinery.  And  where  the  evi- 
dence tended  to  show  that  the  injury  was 
caused  by  tlie  negligence  of  such  a  co-em- 
ploye—//t/c/,  that  it  was  error  for  the  court 
not  to  submit  to  the  jury  the  question  of 
the  relationship  of  plaiiitifl  and  the  employe 
whose  negligence  occasioned  the  injury. 
Theleman  v.  Moeller,  73  Iowa  108,  34  A^.  W. 
Rep.  765. 

;{1)5.  Mail  catcher,  one  avIio  erects. 
—  A  fireman  on  a  locomotive  and  cne  em- 
ployed to  erect  "mail  catchers "  along  the 
line  are  not  fellow-servants  so  as  to  prevent 
a  recovery  by  the  former  against  the  com- 
pany for  an  injury  caused  by  a"ca'.cher" 
being  too  near  the  track.  Chicago,  B.  &^ 
0.  R.  Co.  v.  Gregory,  58  ///.  272,  1 1  Am.  Ry. 
Ref>.  75. 

;J0«.  Manager. —  Managers  and  fore- 
men are  not  fellow-servants  of  the  employes 
under  their  orders  in  respect  to  the  exercise 
by  the  former  of  their  directing  authority. 
Foster  V.  Missouri  Pac.  R.  Co.,  1 15  Mo.  165, 
21  S.   IV.  Rep.  916. 

397.  Master  mechanic,  generally. 
— A  master  mechanic  invested  with  full 
authority  over  those  in  a  shop  under  his 
control  stands  in  the  place  of  the  company, 
and  is  a  vice-principal.  Taylor  v.  Evans- 
ville  &^  T.  H.  R.  Co.,  41  Am.  &-  Eng.  R.  Cas. 
437,  121  Ind.  124,  22  N.  E.  Rep.  876,  6  L.  R. 
A.  584. 

A  m;ister  mechanic  is  a  vice-principal 
with  respect  to  a  brakeman  in  so  far  as  he 
represents  the  master  in  inspecting  and  re- 
pairing cars.  Cooper  v.  Pittsburgh,  C.  6r*  St. 
L.  R.  Co.,  24  IV.  Va.  37. 

A  railroad  company  is  not  liable  for  an 
injury  to  one  of  its  employes,  resulting  from 


the  negligence  of  a  car  inspector,  upon  proof 
of  notice  to  the  company's  master  mechanic 
of  the  habitual  negligence  and  general  bad 
habits  of  the  inspector,  unless  it  appears  also 
that  the  master  mechanic  had  the  power  to 
employ  and  discharge  men.  Kidivcll  v. 
Houston  &•  G.  N.  R.  Co.,  3  Woods  ( ^7. 5. )  31 3. 

It  does  not  follow,  because  the  master  of 
the  machinery  acted  in  a  distinct  and  spe- 
cial employment  in  making  the  selection  of 
an  engine,  that  therefore  he  was  not  a  fel- 
low-servant with  those  operating  it,  in  his 
ordinary  employment  as  master  of  machin- 
ery. Cumberland  &"  P.  R.  Co.  v.  State,  44 
Md.  283,  45  Md.  229. 

398.  I'd  low-servant  ol'  assist- 
ant yard  master.— The  master  mechanic 
is  a  fellow-servant  with  the  assistant  yard 
master.  Kidwell  v.  Houston  &>  G.  A'.  R.  Co., 
3  Woods  {U.  S.)  313. 

3{)9.  fellow-servant  of  engine 

wiper. — An  engine  wiper,  making  a  coup- 
ling with  a  road  engine  operated  temporarily 
by  a  foreman  machinist  who  l.pd  power  to 
employ  and  discharge  engine  wipers,  is  a 
fellow-servant  of  the  machinist  while  per- 
forming duties  as  fellow-servant,  assumes 
the  risk  of  making  the  coupling  with  an 
incompetent  engineer,  and  cannot  recover 
for  injuries  received  while  making  the  coup- 
ling. Gulf,  C.  &*  S.  F.  R.  Co.  V.  Schwabbe,  i 
Tex.  Civ.  App.  573,  21  S.  W.  Rep.  706. 

400.  fellow-servant  of  a  fire- 
man.— A  master  machinist  who  has  the 
immediate  charge,  control,  and  direction  of  . 
the  engines  and  other  machinery  of  a  rail- 
road company,  and  the  repairs  thereof,  and 
the  control  and  direction  of  the  engineers 
and  firemen  on  the  trains,  is  the  fellow-ser- 
vant of  such  a  fireman.  Columbus  &'  I.  C. 
R.  Co.  V.  Arnold,  31  Ind.  174.— Applied  in 
Summerhays  v.  Kansas  Pac.  R.  Co.,  2  CoIq. 

484. 

401.  not  fellow-servant  of  a 

brakeman.  —  A  brakeman  on  a  freight 
train,  and  a  car  inspector  or  a  master  me- 
chanic, charged  with  the  duty  of  keeping 
machinery,  cars,  and  appliances  in  repair, 
are  not  fellow-servants.  Cooper  v.  Pitts- 
burgh, C.  &•  St.  L.  R.  Co.,  24  W.  Va.  37.— 
Disapproved  in  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Gaines, 46  Ark.  555.  Distinguished 
IN  Williamson  v.  Newport  News  &  M.  V. 
Co.,  34  W.  Va.  657. 

402.  not  fellow-servant  of  en- 
gineer.— An  engineer  is  not  a  fellow- 
servant  with  a  master  mechanic  and  fore- 
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man of  a  railroad  round  house,  who  are 
charged  with  the  safe  condition  of  engines, 
so  as  to  prevent  a  recovery  for  the  death  of 
the  engineer  through  a  defect  in  his  engine. 
Houg/t  v.  Tc.vas  &^  P.  P.  Co.,  100  £/.  5.  213, 
21  Aw.  Ry.  Rep.  451.— Distinguished  in 
Hobson  V.  New  Mexico  &  A.  K.  Co.,  (Ariz.) 
28  Am.  &  Eng.  R.  Cas.  360,  11  Pac.  Rep. 
545 ;  Baltimore  &  O.  R.  Co.  v.  Andrews,  53 
Am.  &  Eng.  R.  Cas.  523,  50  Fed.  Rep.  728, 
I  C.  C.  A.  636 ;  Yager  %>.  I^eccivers,  4 
Hughes  (U.S.)  192;  Randall  v.  Bakimore 
&  6.  R.  Co.,  109  U.  S.  478.  Followed 
IN  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P. 
R.  Co.,  34  Fed.  Rep.  616;  Palmer  v.  Utah 
&  N.  R.  Co.,  2  Idaho  290.  Quoted  in 
Criswell  v.  Pittsburgh,  St.  L.  &  C.  R.  Co., 
30  W.  Va.  798. 

403.  not  fellow-servant   of  a 

nincliinist. — A  master  mechanic  who  is 
invested  with  full  authority  over  those  em- 
ployed in  a  shop  under  his  control  is  not 
fellow-servant  of  a  machinist  who  is  engaged 
under  his  direction  in  disconnecting  the 
equalizer  of  a  loccmiotive,  and  who  is  in- 
jured in  consequence  of  the  equalizer  being 
negligently  pulled  out  of  its  place  by  the 
master  mechanic.  Taylor  v.  Evansvillc  i5-» 
T.  H.  R.  Co.,  41  Am.  &^  Efijf.  R.  Cas.  437, 
121  /«</.  124,  22  JV.  E.  Rep.  876,  6  L.  R.  A. 
584. — Followed  in  Nail  v.  Louisville,  N. 
A.  &  C.  R.  Co.,  48  Am.  &  Eng.  R.  Cas.  309, 
129  Ind.  2C0. 

404.  not  a   fellow-servant   of 

plumber. — A  master  mechanic  is  a  vice, 
principal  standing  in  the  relation  of  the 
master  to  a  plumber  who  was  employed  in 
a  railroad  company's  shop  and  was  subject 
to  the  orders  of  such  master  mechanic. 
Douglas  V.  Texas  A/ex.  R.  Co.,  63  Tex.  564. 

405.  not    a   fellow-servant    of 

watelinian.— The  master  mechanic  of  a 
company's  shops,  to  whom  is  committed 
the  supervision  of  repairs  and  determining 
necessary  repairs,  and  how  the  work  shall 
be  done,  is  the  agent  or  representative  of 
the  company,  making  it  liable  for  his  negli- 
gence resulting  in  an  injury  to  a  watchman. 
SI.  Louis,  I.  M.  &*  S.  R.  Co.  v.  Harper,  44 
Ark.  524. 

400.  not   a  fellow-servant    of 

brhlfje  carpenter. — A  master  mechanic 
and  wreck  master — h.ld,  not  to  be  a  fellow- 
servant  with  a  bridge  carpenter.  Tabler  v. 
H,rn>iibal  &^  St.  J.  R.  Co.,  31  Am.  &•  Eng, 
R.  Cas.  185,  93  Mo.  79,  II  We^i..  Rep.  458,  $ 
S.  IV.  Rep.  810. 


407.  Porter.— A  carpenter  on  a  scaf- 
folding injured  thrpugh  the  negligence  of 
porters  carelessly  shifting  an  engine,  so  that 
it  strikes  a  ladder  supporting  the  scaffold, 
is  a  fellow-servant  of  such  porters,  and  can- 
not recover  for  tl>e  injury.  Mor-an  v.  Vale 
of  Neath  R.  Co.,  5  B.  &>  S.  730,'z.  /;'.  i  Q. 
B.  149.  35  L.  J.  Q.  B.  23,  13  Z.  T.  564,  34 
L.  J.  <2.  B.  23,  14  IV.  R.  144 ;  affirming  5 
B.  is^  S.  570,  10  Jtir.  N.  S.  1074,  33  L.J.  Q. 
B.  260,  13  W.  R.  1031.  —  Followed  in 
Warburton  v.  Great  Western  R.  Co.,  L.  R. 
2  Ex.  30,  36  L.  J.  E.\.  9,  15  L.  T.  361,  15  W. 
R.  108,  4  H.  &  C.  695. 

408.  PiirehasiiiK:  aj?cnt.— The  ser- 
vants or  agents  of  a  carrier,  intrusted  with 
the  duty  of  furnishing  proper  engines  and 
machinery  for  the  use  of  other  servants,  are 
not  fellow-servants  of  those  using  such 
engines  and  machinery.  Lawless  v.  Co;i- 
fiecticut  River  R.  Co.,  18  Am.  &>  Eng.  R.  Cas. 
96,  136  Mass.  I.  Cumberland  &^  P.  R.  Co. 
v.  State,  44  Md.  283,  45  Md.  229. 

409.  Koad  master.— A  road  master 
having  complete  superintendence  of  a  job 
represents  the  company  and  is  a  vice-prin- 
cipal of  an  employe  under  his  control. 
Harrison  v.  Detroit,  L.  &>  iV.  R.  Co.,  41  Am. 
<S~»  Eng.  R.  Cas.  398,  79  MicA.  409,  44  iV.  IV. 
Rep.  1034.  Atchison,  T.  &>  S.  F.  R.  Co.  v. 
Moore,  15  Am.  <.V  Eng.  R.  Cas.  312,  31  Kan. 
197,  I  Pac.  Rep.  644.  Hoke  v.  St.  Louis,  K. 
<S-  ;V.  R.  Co.,  25  Am.  &>  Eng.  R.  Cas.  463.  88 
A/o.  360. 

A  road  master,  upon  whom  is  imposed  the 
duty  of  directing  the  repairs  of  the  road 
and  keeping  the  road  in  safe  condition,  is, 
in  the  line  of  his  du»  •,  the  representative  of 
the  company.  Atchison,  T,  (S>>  S.  F.  R.  Co. 
V.Moore,  1$  Am.  &^  Eng.  R.  Cas.  312,  31 
Kan.  197,  I  Pac.  Rep.  644.  Hoke  v.  St. 
Louis,  K.  <S^  A'.  A'.  Co.,  25  Am.  &^  Eng.  R. 
Cas.  463,  88  Mo.  360. 

A  road  master  is  not  necessarily  a  vice- 
principal  of  a  section  hand  merely  because 
he  has  the  power  to  employ  and  discharge 
section  hands  working  on  his  train.  Gal- 
veston, H.  &*  S.  A.  R.  Co.  V.  Smith,  44  Am. 
<S-  Eng.  R.  Cas.  598,  76  Tex.  611,  13  5.  IV. 
Rep.  562. 

410.  illustrations.- A  road  mas- 
ter negligently  misplaced  a  switch,  causing 
an  engine  to  be  overturned,  which  injured 
the  engineer  and  firemim.  Held,  that  they 
were  fellow-servants  with  the  road  master, 
and  could  not  recover  against  the  company. 

Walker  v.  Boston  &'  M.  R.  Co.,  i  Am.  6* 
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Eng.  R.  Cas.  141,  128  Mtxss.  8.— Approved 
IN  Toner  v.  Chicago,  M.  &  St.  P.  R.  Co.,  28 
Am.  &  Eng.  U.  Cas.  449,  31  Am.  &  Eng.  R. 
Cas.  320,  69  Wis.  188,  33  N.  W.  Rep.  433. 

A  road  master — /wlil,  not  a  fellow-servant 
witli  a  laborer  engaged  under  him  in  remov- 
ing a  wrecked  car, and  the  company  is  liable 
for  his  negligence  by  which  such  laborer 
was,  while  so  emi)loyed,  injured.  Hoke  v. 
SL  Louis,  K.  &^  j\.  R.  Co.,  25  Am.  &•  Eng. 
R.  Cas.  463,  88  Mo.  360.  —  Following 
iMoore  v.  Wabash,  St.  L.  &  P.  R.  Co.,  85 
Mo.  588.— Followed  in  Ischer  v.  St.  Louis 
Bridge  Co.,  95  Mo.  261. 

Phiintiff  was  assisting  in  getting  a  car  on 
the  track,  and  was  injured  by  the  breaking 
of  ail  old  and  worn  rope  which  was  fur- 
nished for  his  use  by  the  company's  road 
master,  who  was  superintending  the  work. 
Held,  that  the  conip.my  was  liable.  Galves- 
ton, H.  &^  S.  A.  R.  Co.  V.  Dclahunty,  4  Am. 
<3^•  Eng.  R.  Cas.  628,  53  Tc.v.  206. 

A  road  master  in  charge  of  a  working 
train  and  a  working  party  moved  the  train 
so  negligently  that  he  brought  it  into  col- 
lision with  a  special  train,  and  a  section 
hand  riding  upon  the  working  train,  but  not 
employed  under  the  immediate  eye  of  the 
road  master,  was  injured.  Helti,  that  al- 
though the  road  master  had  the  power  to 
employ  and  discharge  the  men  on  his  train, 
yet  in  bringing  about  the  collision  he  acted 
as  a  fellow-servant  of  the  section  hand,  and 
his  negligence  should  not  be  considered  as 
the  negligence  of  the  company.  Gaheston, 
H,  &>  S.  A.  R.  Co.  v.  Smith,  44  Am.  &>  Eng. 
R.  Cas.  598,  76  Tex.  61 1,  13  5.  W.  Rep.  562. 

41 1.  Section  man.— A  section  hand  is 
a  fellow-servant  with  the  other  section 
hands.  Rose  v.  Gulf,  C.  &<•  S.  F.  R.  Co., 
{Tex.)  17  S.  IV.  Rep.  789. 

A  section  master  who  is  in  sole  command 
of  a  hand-car  and  of  the  other  employes 
cannot  recover  from  the  company  for  in- 
juries received,  by  a  co-employe  who  was 
turning  the  crank,  catching  it  in  his  clothes, 
which  threw  him  against  the  section  master. 
Kenney  \.  Central  R.  Co.,  61  Ga.  590. — Fol- 
low iNC,  Central  R.  &  B.  Co.  7^.  Kenney,  58 
Ga.  485. 

A  yard  switchman  is  a  fellow  servant  of 
section  men  whose  duty  it  is  to  keep  the 
track  and  adjoining  ground  clear,  and  can- 
not recover  from  the  company  for  injuries 
received  in  falling  over  lumps  of  coal  while 
making  a  coupling,  which  the  section  men 
have  negligently  left  on  the  track.    Cincin- 


nati, N.   O.  &^  T.  P.  K.  'io.  V.  Mealer,  50 
Fed.  Rep.  725,  6  U.  S.  App.  86,  i  C.  C.  A. 

633- 

A  member  of  one  "section  gang"  is  the 
fellow-servant  of  the  boss  of  another  "sec- 
tion gang  "  employed  by  the  same  railroad 
company,  they  being  engaged  in  the  same 
general  service  and  in  the  same  line  of  duty, 
and  he  cannot  recover  for  an  injury  oc- 
casioned by  the  negligent  running  of  the 
hand-car,  in  charge  of  said  boss,  into  the 
handcar  on  which  the  plaintiff  was  riding. 
Clarke  v.  Pennsylvania  Co.,  132  Ind.  199,  31 
A^.  E.  Rep.  808.— Distinguishing  Pitts- 
burgh, C.  t:  St.  L.  R.  Co.  V.  Kirk,  102  Ind, 

399- 

Where  it  is  a  part  of  the  duty  of  section 
men  to  help  unload  iron  rails  from  cars,  one 
cannot  recover  from  the  company  for  an 
injury  sustained  by  another  jostling  him, 
causing  him  to  drop  a  rail  on  his  foot, 
where  there  is  no  charge  of  negligence  in 
the  manner  of  unloading,  nor  of  the  em- 
ployment of  incompetent  servants.  Inter- 
national (S^  G.  N.  R.  Co.  v.  Tarver,  72  Tex. 
308,  u  S.  IV.  Rep.  1043. 

Section  hands  who  are  engaged  in  ballast- 
ing the  track  are  not  fellow-seryants  with 
the  trainmen.  Parker  v.  Hannibal  &■'  St. 
J.  R.  Co.,  109  Mo.  362,  19  S.  JV.  Rep.  1119. 

Section  hands  while  digging  around  a 
switch  negligently  left  the  hole  open,  and  a 
brakeman  stepped  into  it  while  uncoupling 
cars  and  was  injured.  Held,\.hi\\.  the  brake- 
man  and  section  hands  were  not  fellow- 
servants,  Vautrain  v.  St.  Louis,  I.  M.  &* 
S.  R.  Co.,  8  Mo.  App.  538  ;  affirmed  on  other 
grounds  in  78  JA;.  44. — Distingul'^hed  in 
Corbett  v.  St.  Louis,  L  M.  &  S.  R.  Co.,  26 
Mo.  App.  621. 

4l2.  Shopman. — Thequestion  whether 
the  ncjiligence  of  the  superintendent  of  re- 
pair shops  is  the  negligence  of  the  company 
is  a  mixed  question  of  law  and  fact,  to  be 
determined  i)y  the  jury  under  proper  in- 
structions. Potter  V.  Chicago,  R.  L  &=  P.  R. 
Co.  46  linca  399.  Compare  Hanratliy  v. 
Northern  C.  R.  Co.,  46  ]\Id.  280,  18  A)n.  Ry. 
Rep.  188. 

Where  the  works  of  a  railroad  are  carried 
on  in  dififerent  "shops,"  with  foremen  for 
each,  and  the  laborers  are  divided  into 
"  gangs,"  with  foremen,  a  laborer  in  one 
gang  is  a  fellow-servant  of  a  laborer  in  an- 
otlier,  so  as  to  prevent  a  recovery  by  one 
against  the  company  for  the  negligence  of 
the  other.    A'tw  York,  L.  E.  6-  \V.  R.  Co. 
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V.  Bell,  28  Atn.  &>  Eng.  R.  Cas.  33S,  wz  Pa. 
St.  400,  4  All.  Rep.  50.— Distinguishing 
Pennsylvania  &  N.  Y.  C.  &  R.  Co.  7'.  Leslie, 
16  W.  N.  C.  321. 

413.  Station  agent,  generally.— 
Where  it  is  made  the  duty  of  a  station  agent 
to  inspect  loaded  cars,  his  negligence  in 
permitting  an  improperly  loaded  car  to  go 
out,  which  caused  an  injury  to  a  brakeman, 
is  not  the  negligence  of  the  company,  but 
that  of  a  fellow-servant.  Byrnes  v.  New 
York,  L.  E.  &>  W.  R.  C^.,  113  A^.  K  251,  21 
N.  E.  Rep.  50,  22  N.  Y.  S.  R.  936,  4  L.  R. 
A.  151 ;  reversing  14  TV.  Y.  S.  R.  554.— Ap- 
plied IN  Ford  V.  Lake  Shore  &  M.  S.  R.  Co., 
117  N.  Y.  638.  Distinguished  in  LaCroy 
V.  New  York,  L.  E.  &  W.  R.  Co.,  132  N.  Y. 
570,  4  Silv.  App.  123  ;  Dougherty  v.  Rome, 
W.  &  O.  R.  Co.,  45  N.  Y.  S.  R.  154.  Not 
FOLLOWED  IN  Little  Rock  &  M.  R.  Co.  v. 
Moseley,  56  Fed.  Rep.  1009.  Reviewed  in 
Dewey  v.  Detroit,  G.  H.  &  M.  R.  Co.,  97 
Mich.  329. 

414. fellow-servant  of  brake- 
man. — A  station  agent  and  a  brakeman 
employed  by  the  same  railroad  company  are 
fellow-servants.  Gaffney  v.  New  York  <S^ 
N.  E.  R.  Co.,  31  Am.  <S-  Eng.  R.  Cas.  265, 
\<i  R.I.  456,  4  N.  Eng.  Rep.  33,  7  All.  Rep. 
284. 

A  station  agent  having  general  super- 
vision over  the  tracks  and  switches  at  his 
station,  and  a  brakeman  in  the  employ  of 
the  same  company,  are  fellow-servants,  and 
the  company  is  not  liable  for  an  injury  to 
the  latter  caused  by  the  negligence  of  the 
former.  Toner  v.  Chicago,  M.  &^  St.  P.  R. 
Co.,  28  Am.  &•  Eng.  R.  Cas.  449,  31  Am. 
<S-  En^.  A'.  Cas.  yj,  69  Wis.  188,  31  A^.  IV. 
Rep.  104,  33  N.  IV,  Rep.  433. 

The  brakeman  of  a  freight  train  is  the 
fellow-servant  of  a  station  agent  who  has 
control  over  the  company's  station,  includ- 
ing the  freight  business,  with  power  to  em- 
ploy and  discharge  hands  on  duty  at  the 
station,  but  without  any  power  to  employ 
or  discharge  the  servants  operating  trains 
upon  the  road.  Galveston,  H.  &•  S.  A.  R. 
Co.  V.  Farmer,  38  Am.  &*  Eng.  R.  Cas.  75, 
73  Tex.  85,  II  5.  JV.  Rep.  156.— Reviewing 
St.  Louis,  A.  &  T.  R.  Co.  v.  Welch,  72  Tex. 
298. — Quoted  in  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Smith,  44  Am.  &  Eng.  R.  Cas.  598, 
76  Tex.  611,  13  S.  W.  Rep.  562. 

A  station  agent  who,  by  the  rules  of  a 
railroad  company,  is  held  responsible  for 
the  safety  of  switches,  and  whose  express 


duty  it  is  to  see  that  the  main  track  is  kept 
cleiir  and  unobstructed  for  the  passage  of 
trains,  and  to  be  out  at  the  station,  and 
know  that  everything  is  right  when  trains 
are  passing,  is  a  fellow-servant  of  a  brake- 
man  in  the  employ  of  the  same  company, 
who  has  been  injured  by  a  collision  near 
such  agent's  station  ;  and  if  th^  agent  is  not 
shown  to  have  been  incompetent,  the  rail- 
road company  is  not  liable  to  the  brakeman 
for  an  accident  happening  tlirough  the  neg- 
ligence of  such  agent.  Toner  v.  Chicago,  M. 
<S-  St.  P.  R.  Co.,  28  Am.  6-  Eng.  R.  Cas. 
449,  31  Atn.  (S«»  Eng.  R.  Cas.  320,  69  Wis. 
188,  31  A^.  W.  Rep.  104,33  A^.  W.  Rep.  433.— 
Approving  Walker  v.  Boston  &  M.  R.  Co., 
128  Mass.  8;  Henry  v.  Lake  Shore  &  M.  S. 
R.  Co.,  49  Mich.  495 ;  Collins  v.  St.  Paul  & 
S.  C.  R.  Co.,  30  Minn.  31 ;  Randall  v.  Balti- 
more &  O.  R.  Co.,  109  U.  S.  478.  Follow- 
ing Cooperv.  Milwaukee  &  P.  du  C.  R.  Co., 
23  Wis.  668;  Anderson  v.  Milwaukee  &  St. 
P.  R.  Co.,  37  Wis.  322;  Howland  v.  Mil- 
waukee, L.  S.  &  W.  R.  Co.,  54  Wis.  230; 
Heine  v.  Chicago  &  N.  W.  R  Co.,  58  Wis. 
529  ;  Peschel  v.  Chicago,  M.  &  St.  P.  R.  Co., 
62  Wis.  349. 

415.  fellow-servant  of  engi- 
neer.—In  the  absence  of  evidence  to  the 
contrary,  an  ordinary  station  agent  is  pre- 
sumed to  have  general  charge  of  the  tracks 
in  and  about  his  station,  and  as  respects 
such  charge  he  is  the  fellow-servant  of  a 
locomotive  engineer.  Broiun  v.  Minneapo- 
lis (S-  St.  L.  R.  Co.,  31  Minn.  553,  18  N.  W. 
Rep.  834.  —  Distinguishing  Drymala  v. 
Thompson,  26  Minn.  40.  —  Approved  in 
Elliot  V.  Chicago.  M.  &  St.  P.  R.  Co.,  38 
Am.  &  Eng.  R.  Cas.  62,  5  Dak.  523,  3  L.  R. 
A.  363,  41  N.  W.  Rep.  758.  Reviewed  in 
Lindvall  v.  Woods,  39  Am.  &  Eng.  R.  Cas. 
339,  41  Minn.  212,  4  L.  R.  A.  793,  42  N.  W. 
Rep.  1020. 

A  station  master  who  is  charged  with  de- 
livering telegrams  to  engineers  of  passing 
trains,  notifying  them  of  the  condition  of 
the  track,  etc.,  is  a  fellow-servant  with  such 
engineers,  and  the  company  is  not  liable 
for  the  death  of  an  engineer  caused  by  the 
station  master  failing  to  deliver  a  telegram 
notifying  him  of  an  open  switch.  Dealey 
v.  Philadelphia  S-  R.  R.  Co.,  (Pa.)  4  Atl. 
Rep.  170. 

416.  fellow-servant  of  fire- 
man.— A  fireman  of  a  locomotive  and  a 
station  agent  who  is  also  a  telegraph  opera- 
tor are  fellow-servants  within  the  rule  that 
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an  employer  is  not  liable  to  an  employe  for 
an  injury  caused  by  the  negligence  of  a  fel- 
low-servant. Reiser  v.  Pennsylvania  Co., 
152  Pa.  St.  38,  25  Ail.  Rep.  175.— DlSTiN- 
guishim;  Lewis  7/.  Scifert,  116  Pa.  St.  628. 

417.  Station  hand.  —  Persons  who 
make  up  trains  under  the  direction  of  a 
station  master  are  fellow-servants  with  a 
brakeman  upon  such  trains.  Hodgkins  v. 
Eastern  R.  Co.,  119  RIass.  419,9  Am.  Ry. 
Rep.  271. 

418.  Switch  engineer.— A  switch  en- 
gineer is  a  fellow-servant  of  a  yard  repair 
hand^  where  bcjth  are  in  the  employ  of  the 
same  company  and  their  occupations  are 
such  that  the  carelessness  of  the  engineer 
endangered  the  safety  of  deceased  fellow- 
servant.  Chicago  &>  A.  R.  Co.  v.  Murphy, 
53  ///.  336. 

419.  Switchman,  generally.*  —  A 
switchman  is  a  fellow-servant  of  persons 
employed  to  run  passenger  cars  over  the 
road.  Farwcll  v.  Boston  &•  IV.  R.  Corp.,  4 
Mete.  (Mass.)  49. 

The  co-operation  of  the  switchman  is 
necessary  to  the  successful  management  of 
the  trains,  and  employes  upon  the  trains  in 
the  common  service  assume  the  risk  of  the 
negligent  discharge  of  his  duty.  Miller  v. 
Southern  Pac.  Co.,  48  Am.  6^  Eng.  R.  Cas. 
294,  20  Oreg.  285,  26  Pac.  Rep.  70.— DIS- 
TINGUISHING Ford  V.  Fitchburg  R.  Co., 
110  Mass.  260,  14  Am.  Rep.  598;  Davis  v. 
Central  Vt.  R.  Co.,  55  Vt.  84,  45  Am.  Rep. 
590;  Calvo  t/.  Charlotte,  C.  &  A.  R.  Co.,  23 
So.  Car.  526,  55  Am.  Rep.  28 ;  Moon  v. 
Richmond  &  A.  R.  Co.,  78  Va.  745,  49  Am. 
Rep.  401 ;  Brothers  z/.  Cartter,  52  Mo.  372, 14 
Am.  Rep.  424;  Flike  v.  Boston  &  A.  R.  Co., 
S3  N.  Y.  549,  13  Am.  Rep.  545;  Corcoran 
V.  Holbrook,  59  N.  Y.  517,  17  Am.  Rep. 
369;  Mullan  V.  Philadelphia  &  S.  M.  Steam- 
ship Co.,  78  Pa.  St.  25,  21  Am.  Rep.  2 ;  Ryan 
V.  Chicago  &  N.  W.  R.  Co.,  60  111.  171,  14 
Am.  Rep.  32  ;  O'Donnell  v.  Allegheny  Val- 
ley R.  Co.,  59  Pa.  St.  239,98  Am.  Dec.  336; 
Nashville  tSc  C.  R.  Co.  v.  Carroll,  6  Heisk. 
(Term.)  347  ;  Atchison.  T.  &  S.  F.  R.  Co.  v. 
Holt,  29  Kan.  149;  Slater  v.  Jewett,  85  N. 
Y.  61. 

A  switchman  signaling  to  an  engine  to 
come  on  towards  a  car  upon  which  men  are 
working,  whose  safety  will  be  endangered 
by  the  place   in  which   they  are  working 

*  Switchman  and  trainman,  see  note,  17  Am. 
&  Eng.  R.  Cas.  577. 


being  rendered  unsafe,  is  not  a  fellow-ser- 
vant with  the  men  repairing  the  car.  Pool 
v.  Southern  Pac.  R.  Co.,  7  Utah  303,  26  Pac. 
Rep.  654. 

Plaintiff's  ordinary  duties  were  those  of  a 
track  repairer,  and  he  was  injured  through 
the  negligence  of  one  whose  ordinary  duties 
were  those  of  a  switchman  ;  but  both  were 
liable  to  be  called  on  to  do  other  things, 
and  plaintiff  was  injured  while  both  were 
engaged  in  working  a  derrick  in  clearing 
away  a  wreck.  Helil,  that  they  were  fellow- 
servants  while  so  employed.  Slat/erly  v. 
New  York,  L.  E.  <S-  W.  R.  Co..  21  N.  V.  S. 
R.  552,  51  Hun  638.  4  N.  V.  Supp.  910. 

420.  fellow-servant  of  bag- 
gage master.— A  baggage  master  on  a 
passenger  train  and  a  switch  tender  are 
fellow-servants.  Roberts  v.  Chicago,  St.  P., 
M.  5-  O.  R.  Co.,  33  Minn.  218,  22  N.  W. 
Rep.  389. 

42 1 .  fellow-servant  of  carpen- 
ter.— A  carpenter  in  the  employ  of  a  com- 
pany while  being  transported  to  his  place  of 
work  free  of  charge  is  a  fellow-servant  of  a 
switchman,  and  cannot  recover  from  the 
company  for  an  injury  caused  by  the  latter's 
negligence,  if  the  company  has  exercised 
proper  care  in  employing  the  switchman. 
Gilman  v.  Eastern  R.  Corp.,  \o  Allen  (Mass.) 
233. — Distinguished  in  Hobson  v.  New 
Mexico  &  A.  R.  Co.,  (Ariz.)  28  Am.  &  Eng. 
R.  Cas.  360,  1 1  Pac.  Rep.  545.  Quoted  in 
Harper  v.  Indianapolis  &  St.  L.  R.  Co.,  47 
Mo.  567;  Brickner  v.  New  York  C.  R.  Co., 
2  Lans.  (N.  Y.)  506.  Reviewed  in  Ewald 
V.  Chicago  &  N.  W.  R.  Co.,  33  Am.  &  Eng. 
R.  Cas.  326,  70  Wis.  420,  36  N.  W.  Rep. 
12. 

422.  —  fellow-servant  of  an  en- 
gineer. —  A  locomotive  engineer  and  a 
switchman  are  fellow-servants.  Naylor  v. 
New  York  C.  &*  H.  R.  R.  Co.,  33  Fed.  Rep. 
801. — Following  Randall  v.  Baltimore  & 
O.  R.  Co.,  109  U.  S.  478,  3  Sup.  Ct.  Rep. 
322;  Quinn  v.  New  Jersey  Lighterage  Co., 
23  Blatchf.  (U.  S.)  209,  23  Fed.  Rep.  363. — 
Applied  in  Ell  v.  Northern  Pac.  R.  Co.,  i 
N.  Dak.  336.  Quoted  in  Elliot  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  38  Am.  &  Eng,  R.  Cas, 
62,  5  Dak.  523,  3  L.  R.  A.  363,  41  N.  W. 
Rep.  758. 

An  engineer  and  a  switchman  employed 
to  attend  to  a  semaphore  regulating  arrival 
of  freight  trains  are  fellow-servants.  Dev- 
erill  V.  Grand  Trunk  R.  Co.,  25  U.  C.  Q.  £. 
5'7. 
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-i2JJ.  lellow-servaiit  of  a  flag- 

iiiiiii. — A  switch  tender  is  a  fellow-servant 
of  a  flagman  who  was  killed  by  a  passing 
train,  caused  by  a  misplacing  of  the  switch. 
Sammon  v.  New  York  &*  H.  R.  Co.,  62 
N.  V.  251,  \i  Am.  Ky.  Rep.  150.— Distin- 
guished IN  Elmer  z/.  Locke,  15  Am.  &  Eng. 
R.  Cas.  300,  135  Mass.  575. 

424.  Telegrapli  operator.  —  A  sta- 
tion telegraph  operator  is  a  co-employe  of  a 
locomotive  engineer.  Dana  v.  New  York 
C.  Sf  H.  R.  R.  Co.,  23  //im  (N.  Y.)  473. 

A  telegraph  operator  who  is  charged 
with  the  duty  of  displaying  signals  to  regu- 
late the  movement  of  trains  is  a  fellow- 
servant  with  a  locomotive  engineer,  pre- 
venting the  latter  from  recovering  for  an 
injury  received  through  the  negligence  of 
the  other,  when  no  charge  of  incompetency 
is  made.  Monat^^/ian  v.  A^ew  York  C.  <3«»  H. 
R.  R.  Co.,  45  Hun  113,  9  TV.  Y.  S.  R.  672.— 
Applying  Brick  v.  Rochester,  N.  Y.  &  P. 
R.  Co.,  98  N.  Y.  211;  Hofnagle  v.  New 
York  C.  &  H.  R.  R.  Co.,  55  ^N.  Y.  608 ; 
McCosker  v.  Long  Island  R.  Co.,  84  N.  Y. 
77  ;  Loughlin  v.  State,  105  N.  Y.  159,  n  N. 
E.  Rep.  371,  7  Cent.  Rep.  70. 

A  telegraph  operator  who  is  intrusted 
with  the  receiving  and  delivering  messages 
from  the  company's  train  dispatcher  to  the 
persons  operating  trains  is  a  fellow-servant 
with  a  fireman  on  a  train.  McKaig  v. 
Northern  Pac.  R.  Co.,  42  Fed.  Rep.  288.— 
Explaining  Ross  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  8  Fed.  Rep.  544.  Quoting  Mc- 
Andrews  v.  Burns,  39  N.  J.  L.  117.  Re- 
viewing Garrahy  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co..  25  Fed.  Rep.  258.— Approved 
in  Cincinnati,  N.  O,  &  T.  P.  R.  Co.  v. 
Clark,  57  Fed.  Rep.  125. 

A  telegraph  operator  whose  duty  it  is  to 
display  signals  to  regulate  the  movement  of 
trains  is  a  fellow-servant  with  a  fireman  on 
a  locomotive  engine.  Cincinnati,  N.  O.  &> 
T.  P.  R.  Co.  v.  C/ark,  57  Fed.  Rep.  125.— 
Approving  McKaig  v.  Northern  Pac.  R. 
Co.,  42  Fed.  Rep.  288.  Distinguishing 
Northern  Pac.  R.  Co.  v.  Charless,  2  C.  C. 
A.  380,  51  Fed.  Rep.  567. 

A  telegraph  operator,  who  is  a1?o  the 
station  agent,  is  a  fellow-servant  of  a  fire- 
man on  a  locomotive.  /Reiser  v.  Pennsyl- 
vania Co.,  152  Pa.  St.  38,  25  At/.  Rep.  175. 

A  telegraph  operator  is  not  a  fellow-ser- 
vant of  a  fireman.  Illinois  C.  R.  Co,  v. 
Hunter,  70  Miss.  471,  12  5^;.  Rep.  482. 

A  telegraph  operator   is   not  a  fellow- 


servant  of  a  fireman  on  a  wildcat  train. 
Sheehan  v.  New  York  C.  &>  H.  R.  R.  Co.,  12 
Am.  (S«»  Ens;.  R.  Cas.  235,  91  A^.  Y.  332 ; 
reversing  25  Hun  310. 

A  telegraph  operator  is  not  the  fellow- 
servant  of  a  brakeman.  Hall  v.  Galveston, 
H.  &^  S.  A.  R.  Co.,  39  Fed.  Rep.  18. 

425.  Track  repairer.— A  track  re- 
pairer is  a  fellow-servant  with  a  trainman 
whose  duty  is  to  couple  cars.  Filbert  v. 
Delaware  &*  H.  Canal  Co.,  121  A^.  Y.  207,  23 
N.E.  Rep.  1 104,  30  N.  Y.  S.  R.  494,  re- 
versing 24/.  Sf  S.  170,  18  N.  Y.  S.  R,  964, 
2  N.  Y.  Supp.  623. 

An  employe  charged  with  the  duty  of 
keeping  in  repair  a  railway  track  is  not  a 
fellow-servant  with  the  employes  operating 
the  trains,  who  sustain  injuries  through  the 
negligence  of  such  track  repairer  in  the 
performance  of  his  duty.  Missouri  Pac.  R, 
Co.  V.  Bond,  2  Tex.  Civ.  App.  104,  20  S.  W. 
Rep.  930.— Following  Houston  &  T.  C.  R. 
Co.  V.  Dunham,  49  Tex.  181. 

The  plaintifT,  an  engineer,  was  injured  by 
the  overturning  of  his  engine.  It  was 
shown  that  a  rail  where  the  accident  oc- 
curred was  somewhat  worn,  and  that  the 
track  inspector  and  his  gang  went  over  the 
track  at  that  place  a  short  time  before  the 
accident.  Held,  that  it  was  proper  to  non- 
suit the  plaintiff.  Burrell  v.  Gowen,  44  Am. 
&>  Eng.  R.  Cas.  610,  134  Pa.  St.  527,  19  Ail. 
Rep.  678. 

Where  it  appeared,  in  an  action  for  the 
negligent  killing  of  the  plaintiff's  intestate 
while  employed  as  brakeman  on  a  material 
train,  that  the  immediate  cause  of  his  death 
was  the  rapid  running  of  the  train,  sud- 
denly accelerated  by  additional  steam,  over 
a  track  left  in  an  uneven  and  weakened 
condition  by  other  employes  of  the  com- 
pany, who  were  employed  to  repair  the  said 
track,  and  who  failed  to  give  warning  of  the 
condition  of  the  road  -//^/^/,  that  defendant 
company  is  liable  for  the  negligence  of  its 
employes,  whose  duty  it  wa3  to  repair  the 
road  and  give  notice  of  its  condition,  and 
those  employes  were  not  fellow-servants  of 
plaintiff's  intestate.  Torian  v.  Richmond 
6r-  A.  R.  Co.,  84  Va.  192,  4  S.  E.  Rep.  339. 

42G.  Trackman.*— A  laborer  engaged 
in  ballasting  is  a  fellow-servant  of  an  em- 

*  Track  hands  injured  through  negligence  of 
train  hands,  see  note,  41  Am.  &  Eng.  R.  Cas. 
477;  38  Id.  86, 

Members  of  crew  of  a  construction  company, 
see  39  Am.  &  Eng.  R.  Cas.  346,  abstr. 
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ploye  laying  tram-plates,  and  cannot  recover 
for  injuries  received  througli  such  employe's 
negligence.  Lcruegrove  v.  London,  B.  &'  S. 
C.  R.  Co.,  i6  C.  B.  N.  S.  669,  10  Jur.  N.  S. 
879.  33  L.J.  C.  P.  329,  12  IV.  R.  988.  10  L. 
T.  71S. 

The  relation  of  fellow-servant  does  not 
exist  between  a  brakeman  and  those  who 
are  charged  with  keeping  the  track  free 
from  obstructions,  so  as  to  prevent  the 
brakeman  recovering  from  his  company  for 
an  injury  received  in  falling  over  a  timber 
left  at  the  side  of  the  track,  while  going 
rapidly  on  a  dark  morning  to  close  a  switch. 
Southern  Pac.  R.  Co.  v.  Mar  key,  (^Tex.)  19 
S.  IV.  Rep.  392, 

Railroad  employes  negligently  left  a  pit 
between  the  tracks  uncovered  while  making 
repairs,  and  plaititiff  fell  in  it  and  was  in- 
jured while  coupling  cars.  Held,  that  he 
was  a  fellow-servant  with  the  laborers  and 
could  not  recover  from  the  company.  Fil- 
bert v.  Delaware  &>  //.  Canal  Co.,  121  N.  Y. 
207,  23  N.  E.  Rep.  1 104,  30  N.  V.  S.  R.  494; 
reversing  24  /.  &-  S.  1 70,  1 8  A^.  V.  S.  R.  964, 
2  A\  V.  Supp.  623.— Not  followed  in 
Southcrland  v.  Northern  Pac.  R.  Co.,  43 
Fed.  Rep.  646. 

437.  Train  dispatcher,  generally.* 
— A  train  dispatcher  is  a  fellow-servant  of 
those  engaged  in  the  operation  of  trains 
under  his  orders.  Slater  v.  Je-ivett,  5  Am. 
6^  Eng.  R.  tas.  515,  85  N.  K  61.  39  Am. 
Rep.  627. 

A  brakeman  and  a  train  dispatcher  are 
servants  in  the  accomplishment  of  the  same 
general  object,  and  are  therefore  fellow- 
servants,  though  situate  many  miles  apart, 
and  with  distinct  duties.  Robertson  v.  Terre 
Haute  &>  I.  R.  Co.,  8  Am.  5-  Eng.  R.  Cas. 
175,  78  Ind.  77.  41  Am.  Rep.  552.— Disap- 
proved IN  Lewis  V.  Seifert,  116  Pa.  St. 
628.  9  Cent.  Rep.  755,  11  Atl.  Rep.  514,  20 
W.  N.  C.  145. 

A  train  dispatcher  is  not,  by  virtue  of  his 
position,  a  representative  of  the  company, 
but  a  fellow-servant,  unless  from  the  e.xtent 
of  discretion  committed  to  him,  or  by  the 
rules  prescribed  forhisgovernment,  it  should 
appear  otherwise.  Hani-ins  v.  New  York, 
L.  E.  &•  W.  R.  Co.,  55  Hun  51.  28  N.  Y. 
S.  R.  59,  8  N.  Y.  Supp.  272.— Quoting 
Monaghan  v.  New  York  C.  &  H.  R.  R. 
Co.,  45  Hun  116;  Rose  v.  Boston  &  A.  R. 

*  Fellow-servants.  Position  of  train  dispatch- 
er, see  note,  15  Am.  &  Eng.  R.  Cas.  300. 


Co.,  58  N.  Y.  217;  Sheehan  v.  New  York 
C  &  H.  R.  R.  Co.,  91  N.  Y.  332  ;  Sutherland 
z/.  Troy&  B.  R.  Co.,  11  N.  Y.  S.  R.  841; 
Shiner  v.  Russell,  6  N.  Y.  S.  R.  78 ;  Ford 
V.  Lake  Shore  &  M.  S.  R.  Co.,  17  N,  Y.  S. 
R.  393.  Reviewing  Abel  v.  Delaware  & 
H.  Canal  Co..  103  N.  Y.  581. 

A  train  dispatcher  wielding  the  power 
and  authority  of  a  railroad  company  in  the 
moving  of  trains,  in  the  changing  of  sched- 
ules, or  the  making  of  new  ones,  as  exi- 
gencies require,  is  not  a  fellow-servant  with 
a  train  employe;  and  for  his  negligence, 
which  is  the  proximate  cause  of  an  injury 
to  such  employe,  the  company  is  liable  in 
damages.  Le^uis  v.  Seifert,  116  Pa.  St.  628, 
9  Cent.  Rep.  755.  11  AtL  Rep.  514,  20  IV.  N. 
C.  145.— Dis.\ppr()ving  Robertson  z/.  Terre 
Haute  &  L  R.  Co.,  8  Am.  &  Eng.  R.  Cas. 
175,  78  Ind.  77  ;  Blessing  v.  St.  Louis,  K.  C. 
&  N.  R.  Co.,  15  Am.  &  Eng.  R.  Cas.  298,  77 
Mo.  410.  Quoting  Slater  v.  Jewett,  85  N. 
Y.  61. — Mc Kline  \.  California  Southern  R. 
Co.,  17  Am.  &>  Eng.  R.  Cas.  5S9,  66  Cal.  302. 
Hiinn  v.  Michigan  C.  R.  Co.,^i  Am.  &*  Eng. 
R.  Cas.  452,  78  Mich.  513,  7  Z.  A'.  A.  500,  44 
N.  IV.  Rep.  502.  McChesney  v.  Panama  R. 
Co.,  66  Hun  627,  49  A^.  Y.  S.  R.  148,  21  N. 
Y.  Supp.  207. 

The  train  dispatcher  habitually  perform- 
ing the  duties  of  a  superintendent  of  the 
road  represents  the  company  in  the  same 
manner  as  it  was  represented  by  the  super- 
intendent, and  must  be  deemed  a  vice- 
principal,  although  subject  to  his  orders. 
Lasky  v.  Canadian  Pac.  R.  Co.,  83  J/^.461,  22 
Atl.  Rep.  367. 

The  train  dispatcher  having  determined 
that,  under  existing  circumstances,  a  writ- 
ten order  could  not  be  given,  and  having 
given  a  verbal  one,  his  act  was  that  of  the 
company,  and  binding  on  it.  Smith  v.  ! 
Wabash,  St.  L.  &•  P.  R.  Co.,  31  Aw.  &^  ' 
Eng.  R.  Cas.  331,  92  Afo.  359,  4  .S".  IV.  Rep. 
129, 

A  printed  rule  of  the  company,  under  the 
head  of  "  movement  of  trains  by  special 
orders,"  provided  that  all  orders  should  be 
given  by  a  superintendent,  or  by  a  dis- 
patcher appointed  for  that  purpose,  under  ^ 
direction  of  a  superintendent ;  and  another 
that  division  superintendents  were  supreme 
in  their  respective  divisions,  and  were  re- 
sponsible only  to  the  management  for  such 
orders  as  they  might  give.  Held,  that  the 
whole  power  of  the  company  as  to  the 
movement  of  th»se  trains  being  delegated 
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to  the  train  dispatcher,  he  was  to  be  regarded 
as  representiiig  the  company.  Darrigan 
V.  New  York  &*  N.  E.  K.  Co.,  23  Am.  6- 
E/ig.  A'.  Cas.  438,  52  Co/t>i.  285,  52  /Im.  Rep. 
590.— Criticising  Feltham  v.  England,  L. 
R.  2  Q.  B.  33 ;  Wilson  v.  Merry,  L.  R.  i  H.  I-. 
Cas.,  Sc.  326.  Explaining  Wilson  v.  Willi- 
miintic  Linen  Co.,  50 Conn.  433.  Quoiing 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Ros^,  112  U. 
S.  377 ;  Sheehan  v.  New  York  C.  &  H.  R. 
K.  Co.,  91  N.  Y.  332.  Quoting  anu 
criticising  Holden  v.  Fitchburg  R.  Co., 
129  Mass.  268. 

428.   not  fellow-servant  of  a 

bi'akeinan. — A  train  dispatcher  is  not  a 
fellow-servant  with  the  brakeman.  Pliil- 
lips  V.  Chicago,  M.  &>  St.  P.  R.  Co.,  23  .////. 
i5-  Eng.  R.  Cas.  453,  64  Wis.  475,  25  N.  IV. 
Rep.  544. 

42}>. not  fellow-.servaut  of  eu- 

f;:iiieei*. — A  train  dispatclier  is  not  the 
fellow-servant  of  a  locomotive  engineer. 
(Granger,  J.,  dissenting.)  Darrigan  v.  New 
Voric  &>  N.  E.  R.  Co.,  23  Am.  &>  Eng. 
R.  Cas.  438,  52  Conn.  285,  52  Am.  Rep.  590. 
—Quoted  in  Hunn  v.  Michigan  C.  R.  Co., 
78  Mich.  513. 

A  train  dispatcher  of  a  railroad,  who  has 
the  control  of  the  movement  of  its  trains, 
and  to  whose  orders  the  conductors  and  en- 
gineers are  subject,  is  the  representative 
of  the  company,  and  is  not  a  fellow-servant 
with  those  engaged  in  operating  and  mov- 
ing the  trains.  Smith  v.  IVabash,  St.  L.  &» 
P.  R.  Co.,  31  Am.  &•  Eng.  R.  Cas.  331,  92 
Mo.  359,  4  S.  IV.  Rep.  129. —  Applying 
Sheehan  v.  New  York  C.  &  H.  R.  R.  Co., 
91  N.  Y.  332;  Chicago,  B.  &  Q.  R.  Co.  v. 
McLallen,  84  111.  109;  Booth  v.  Boston  & 
A.  R.  Co.,  73  N.  Y.  38;  Pittsburgh,  C.  &  St. 
L.  R.  Co.  V.  Henderson,  37  Ohio  St.  552 ; 
Washburn  v.  Nashville  &  C.  R.  Co..  3  Head 
(Tenn.)  638  ;  Darrigan  v.  New  York  &  N.  E. 
R.  Co.,  52  Conn.  285,  24  Am.  Law  Reg.  (N.  S.) 
453. —  Chicago,  B.  &«  Q.  R.  Co.  v.  Young,  26 
///.  App.  115.— Following  Chicago,  B.  & 
Q.  R.  Co.  V.  McLallen,  84  111.  109.  Re- 
vikwing  and  applying  Chicago  &  N.  W. 
R.  Co.  V.  Moranda,  108  111.  576. 

A  train  dispatcher  and  a  locomotive  en- 
gineer are  prima  facie  fellow-servants,  and 
to  entitle  plaintifT  to  a  recovery  for  the 
death  of  the  engineer,  through  the  train 
dispatcher's  negligence,  he  must  prove  that 
they  were  not  fellow-servants.  Blessing  v. 
St.  Louis,  K.  C.  <S-  N.  R.  Co.,  15  Am.  &*  Eng. 
R.  Cas.  298,  77  Mo.  410;  affirmiftg  7  Mo. 
5  D.  R.  D.— 49. 


^{pp.  594. — Quoting  McGowan  v.  St.  Louis 
&  I.  M.  R.  C'\,6i  Mo.  52S.— Disapproved 
in  Lewis  V.  Seifert,  116  Pa.  St.  62S,  9  Cent. 
Rep.  755,  II  Atl.  Rep.  514,  20  W.  N.  C  ,45. 

430. not  fellow-servant  of  tlre- 

nian. — Train  dis[)aichers  and  train  masters 
are  not  the  fellow-servants  of  locomotive 
firemen.  Crew  v.  St.  Louis,  K.  6^  A'.  \V. 
R.  Co.,  20  E'c'l.  Rep.  87.  Contra,  Slater  v. 
Jc"iuett,  5  Am,  &•  Eng.  R.  Cas.  515.  85  N.  Y. 
61,  39  Am.  Rep.  627.  Millsaps  v.  Louisville, 
N.  O.  &'  T.  R.  Co.,  69  Miis.  423,  13  So.  Rep. 
696. 

The  company  is  liable  for  an  accident  oc- 
curring through  the  negligence  of  the  train 
dispatcher  in  orilering  the  movement  of  its 
engines,  whereby  a  fireman  on  one  of  the 
latter  is  killed.  Nor  does  it  make  any  dif- 
ference, as  regards  the  liability  of  the  com- 
pany, that  the  engine  was  on  the  road  when 
the  collision  occurred,  under  verbal  orders 
of  the  train  dispatcher,  instead  of  written 
orders,  as  required  by  the  comjjany's  rules. 
Smith  v.  IVabash,  St.  L.  tj^  /'.  R.  Co.,  31 
Am.  &*  Eng.  R.  Cas.  331,  92  Mo.  359,  4  S. 
IV.  Rep.  129. — Reviewing  Moore  v.  Wa- 
bash, St.  L.  &  P.  R.  Co.,  85  Mo.  588.— Dis- 
tinguished IN  Jackson  v.  Missouri  Pac. 
R.  Co.,  104  Mo.  448. 

431.  not  fellow-.servant   of  a 

track  laborer."— A  train  dispatcher  and 
material  agent  having  authority  to  emi)loy 
and  discharge  men,  and  direct  movements 
of  trains,  is  not  a  fellow-employe  with  an 
ordinary  track  laborer.  McKune  v.  Cali- 
fornia Southern  R.  Co.,  17  Am.  &^  Eng.  R. 

Cas.  589,  66  Cal.  302,  5  Pac.  Rep.  482.— 
Criticised  in  Congrave  v.  Southern  Pac. 
R.  Co.,  48  Am.  &  Eng.  R.  Cas.  337,  88  Cal. 
360. 

432.  Train  master.— A  train  master 
is  a  vice-principal  of  a  locomotive  fireman. 
Crew  v.  St.  Louis,  A'.  &>  N.  W.  R.  Co.,  20 
Eed.  Rep.  87. 

4.33.  Train  hand,  ffenerally.+  —  A 
train  hand  killed  in  a  collision  is  a  fellow- 
servant  of  the  employes  on  the  two  colliding 
trains,  and  no  recovery  can  be  had  for  liis 
death  caused  by  their  negligence.  Hutchin- 
son v.  York,  N.  <S->  B.  R.  Co.,  5  Ex.  343,  6 
Railw.  Cas.  580,  igL.f.  Ex.  296,  \^fur.  837. 


*  Train  dispatcher  and  track  laborer,  see  note, 
17  Am.  &  Eng.  R.  Cas.  591. 

f  Workman  going  to  work  on  train  as  fellow- 
servant  of  engineer  and  train  hands,  see  note,  17 
Am.  &  Eng.  R.  Cas.  620. 
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—Questioned  in  Morgan  v.  7ale  of  Neath 
R.  Co.,  33  L.  J.  Q.  n.  260.  12  W   R.  1032. 

A  servant  whose  duties  bring  him  into 
contact  with  the  traffic  of  the  line  accepts 
the  risk  of  injury  from  the  carelessness  of 
those  managing  such  traffic.  Morgan  v. 
Vale  of  Neath  R.  Co.,  5  B.  <S-  S.  736,  L.  R. 
I  (2.  n.  149.  35  I-J-  Q-  ^.  23.  i-iL.T.  564. 34 
L.f,  Q.  n.  23,  14  IV.  R.  144;  affirming  5  B. 
(1^  S.  570,  \oJnr.  N.  S.  1074,  33  L.J.  Q.  />'. 
260,  13  W.  R.  1031.— Followed  in  War- 
burton  V.  Great  Western  R.  Co.,  L.  R.  2  Ex. 
30,  36  L.  J.  Ex.  9,  15  L.  T.  361,  15  W.  R.  108, 
4  H.  &  C.  695. 

A  freight  hand  and  a  switch  tender  are 
not  fellow-servants.  Chicago,  R.  I.  &"  /'■ 
R.  Co.  V.  Henry,  7  III.  App.  322. 

Train  hands  operating  a  train  are  in  a 
different  department  from  a  mechanic  who 
is  working  for  the  company  and  is  merely 
being  carried  to  and  from  his  place  of  work. 
O  'Donncll  v.  Allegheny  Valley  R.  Co..  59  Pa. 
■Si.  239. 

434. fellow-servant  of  brake- 

iiian. — Trainmen  on  a  logging  train  are 
fellow-servants  with  the  brakenian  on  the 
same.  '  Conger  v.  Flint  &^  P.  M.  R.  Co.,  86 
Mich.  76,  48  N.  W.  Rep.  695. 

A  brakeman  assumes  the  risk  of  injury 
caused  by  the  negligence  of  the  company's 
trainmen  in  leaving  a  freight  car  on  a  side 
track  so  as  to  injure  the  brakeman  while 
riding  on  a  passing  train.  Schauh  v.  Han- 
nibal ^r-  St.  J.  R.  Co.,  106  Mo.  74,  16  S.  W. 
A'<-/.  924.— Quoting  Chicago,  M.  &  St.  P.  R. 

Co.  Z*.  Ross,  112  U.S.  377.— I^ISTINGUISHED 

IN  Henry  n.  Wabash  Western  R.  Co.,  109 
Mo.  488.     Quoted   in  Relvea  v.    Kansas 
City.  Ft.  S.  &  G.  R.  Co.,  11 2' Mo.  86. 
435. fcllow-s«>rvaiit   of  bridgre 

builder.*— Employes  engaged  in  operating 
a  train  are  fellow-servants  of  the  foreman  of 
a  bridge  gang  in  the  sense  that  it  precludes 
the  latter  from  a  recovery  of  the  company 
for  injuries  inflicted  by  reason  of  their  neg- 
ligence. St.  Louis,  A.  <S«  T.  R.  Co.  v.  IVclch, 
38  Am.  &=  Eng.  R.Cas.  81,  72  Tex.  29S,  2  /,. 
R.  A.  839,  10  S.  W.  Rep.  529.— Applying 
Dallas  V.  Gulf,  C.  &  S.  F.  R.  Co.,  61  Tex. 
196.  Quoting  Farwell  v.  Boston  &  W. 
R.  Corp.,  4  Mete.  (Mass.)  49.— Applied  in 
Ell  V.  Northern  Pac.  R.  Co.,  i  N.  Dak. 
336.    Followed  in  Texas  &  P.  R.  Co.  v. 


*  Train  hands  and  member  of  bridge  gang  as 
fellow-servants,  see  53  A.M.  &  Eng.  R.  Cas.  587, 
abstr. 


Rogers,  57  Fed.  Rep.  378.  Reviewed  in 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Farmer,  38 
Am.  &  Eng.  R.  Cas.  75,  73  Tex.  85,  11  S. 
W.  Rep.  156. 

430.  fellow-scrvnut  of  con- 
ductor.— Where  a  conductor  of  a  train  is 
killed  by  a  collision  of  two  trains  at  the  in- 
tersection of  two  railroads,  in  consequence 
of  the  negligence  of  the  station  agent  in 
giving  signals  when  the  several  trains  might 
pass  with  safety,  no  recovery  can  be  had  by 
his  personal  representative,  if  his  co-em- 
ployes in  charge  of  the  train  under  him  were 
guilty  of  negligence  which  contributed  to 
his  death.  Chicago  &>  N.  IV.  R.  Co.  v, 
Snyder,  28  Am.  &>  Eng.  R.  Cas.  611,  117  ///. 
376.  7  A^.  E.  Rep.  604;  reversing  18  ///.  App. 
640. 

437.  fellow-servant  of  en{j;:inc 

wiper. —  A  wiper  in  a  round  house  while 
going  to  his  work  along  a  path  across  the 
track  was  injured  by  the  jamming  together 
of  freight  cars  which  had  been  left  open  to 
allow  employes  to  pass.  Held,  that  the 
wiper  and  those  in  charge  of  the  train  were 
fellow-servants,  and  he  could  not  recover 
against  the  company  for  their  negligence. 
Eiaald  v.  Chicago  &>  N.  W.  R.  Co.,  33  Am. 
d"  Eng.  R.  Cas.  326,  70  Wis.  420,  36  A''.  IV. 
Rep.  12,  591.  — Quoting  Gillshannon  7>. 
Stony  Brook  R.  Corp.,  loCush.  (Mass.)  228. 
Reviewing  Gilman  v.  Eastern  R.  Corp.,  10 
Allen  (Mass.)  233  ;  Seaver  v.  Boston  &  M. 
R.  Co.,  14  Gray  (Mass.)  466;  Ryan  v.  Cum- 
berland Valley  R.  Co.,  23  Pa.  St.  384  ;  Tun- 
ney  z'.  Midland  R.  Co.,  L.  R.  i  C.  P.  291; 
Higgins  V.  Hannibal  &  St.  J.  R.  Co.,  36  Mo. 
418  ;  Kansas  Pac.  R.  Co.  v.  Salmon,  1 1  Kan. 
83;  Russell  71.  Hudson  River  R.  Co.,  17  N. 
Y.  134;  McQueen  v.  Central  Branch  U.  P. 
R.  Co.,  30  I<aii.  689;  Vick  v.  New  York  C. 
&  H.  R.  R   C0..9S  N.  Y.  267. 

438. fell«»w-servaiit  of  employe 

loading  or  unloading;  car. — A  laborer 
on  a  gravel  train  is  the  fellow-servant  of 
persons  employed  to  run  another  train  on 
the  same  road.  Sullivan  v.  Toledo,  IV.  &^ 
W.  R.  Co.,  58  Ind.  26. 

Whether  a  section  hand  engaged  in  load- 
ing and  unloading  cars,  who  is  killed  by  a 
construction  train,  is  a  fellow-servant  of 
those  in  charge  of  the  train  is  a  question  of 
fact,  and  not  one  of  law,  and  a  finding  by 
the  appellate  court  as  to  such  fact  is  con- 
clusive. Chicago  (3>»  A.  R.  Co.  v.  Kelly,  127 
///.  637,  21  N.  E.  Rep.  203;  affirming  28  ///. 
Afip.  655.— Applied  in  Lake  Erie  &  W.  R. 
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Co.  V.  Middleton,  46  111.  App.  218.  Fol- 
lowed IN  Joliet  Steel  Co.  v.  Shields,  32  111. 
App.  598. 

430.  fellow-sorvant  of  track- 

iiiaii.— Persons  in  charge  of  and  operating 
trains  are  not  fellow-servants  of  trackmen, 
and  the  latter  are  entitled  to  recover  for 
injuries  sustained  through  the  negligence  of 
tlie  former.  Harvard  v.  Delaware  &*  H. 
Canal  Co.,  41  Am.  &•  ling.  A'.  Cas.  473,  40 
/■'ed.  AV/).  195.— DiSTiNOULSHiNO  Randall  v. 
Baltimore  &  O.  R.  Co.,  109  U.  S.  478,  3  Sup. 
Ct.  Rep.  322.  Following  Davis  7'.  Central 
Vt.  R.  Co.,  55  Vt.  84;  Hard  v.  Vermont  & 
C.  R.  Co.,  32  Vt.  473;  Boycc  v.  Tabb,  18 
Wall.  (U.  S.)  546;  Chicago  v.  Robbins,  2 
Black  (U.  S.)  418;  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep. 
184. — Followed  in  Pike  v.  Chicago  &  A. 
R.  Co.,  41  Fed.  Rep.  95.  Quoted  in  Par- 
ker 7'.  Hannibal  &  St.  J.  R.  Co.,  109  Mo. 
362.  Reviewed  in  Dixon  v.  Chicago  &  A. 
R.  Co.,  109  Mo.  413. 

A  common  laborer  on  a  railroad,  while 
riding  on  a  gravel  train  to  his  place  of 
labor,  was  injured  by  a  collision  caused  by 
the  negligence  of  the  company's  servants  in 
charge  of  the  train.  Held,  that  no  action 
would  lie  against  the  company  therefor, 
although  both  servants  were  not  in  a  com- 
mon employment.  Gilhhannon  v.  Stony 
Brook  R.  Corp.,  10  Citsh.  {Mass.)  228.— Di.s- 
approved  in  Louisville  &  N.  R.  Co.  v. 
Bowler,  9  Heisk.  (Tenn.)  866.  Distin- 
guished in  State  V.  Western  Md.  R.  Co., 
21  Am.  &  Eng.  R.  Cas.  503,  63  Md.  433; 
O'Donnell  v.  Allegheny  Valley  R.  Co.,  59 
Pa.  St.  239.  Followed  in  Boldt  v.  New 
York  C.  R.  Co.,  18  N.  Y.  432  ;  Vick  v.  New 
York  C.  &  H.  R.  R.  Co.,  17  Am.  &  Eng.  R. 
Cas.  609, 95  N.  Y,  267.  Quoted  in  Ewald  v. 
Chicago  &  N.  W.  R.  Co.,  33  Am.  &  Eng.  R. 
Cas.  326,  70  Wis.  420,  36  N.  W.  Rep.  12. 
Reviewed  in  Watcrbury  v.  New  York  C.  & 
H.  R.  R.  Co.,  21  Blatchf.  (U.  S.)  314,  17 
Fed.  Rep.  671;  Wilson  v.  Madison,  etc.,  R. 
Co.,  18  Ind.  226 ;  Morris  v.  Brown,  19  N.  Y. 
S.  R.  355- 

A  section  hand  engaged  in  ballasting  a 
railroad  track  is  the  fellow-servant  of  the 
trainmen  on  a  construction  train  which 
hauls  the  ballast,  and  there  can  be  no  re- 
covery for  his  death  caused  by  the  negli- 
gence of  such  trainmt  in  backing  the  train 
without  warning,  so  as  to  run  over  and  kill 
him.  Parker  v.  Hannibal  &•  St.  J.  A.  Co., 
io  Am.  Gr'  Eng.  A'.  Cas.  521,  109  Afo.   362, 


195.  W.  Kep.  1119.— Quoting  Little  Miami 
R.  Co.  V.  Stevens,  20  Ohio  41 5;  Cleveland, 
C.  &C.  R.  Co.z/.  Keary,  3  0hioSt.  201.  Re- 
viEV.'iNG  Rohback  7'.  Pacific  R.  Co.,  43  Mo. 
187  ;  V\  naalan  v.  Mad  River  »&  L.  E.  R.  Co., 
8  Ohio  S'..  249;  Farwell  v.  Boston  &  W.  R. 
Corp.,  4  Mete.  (Mass.)  49;  Randall  v.  Balti- 
more «&  O.  R.  Co.,  15  Am.  &  Eng.  R.  Cas. 
243,  109  U.  S.  484;  Murray  v.  St.  Louis  C.& 
W.  R.  Co.,  98  Mo.  573. 

The  plaintiff  was  employed  as  a  trackman 
to  follow  passenger  trains,  in  a  hand-car, 
over  a  certain  part  of  the  defendants'  road 
track  to  keep  it  in  order  and  report  defects, 
and  while  engaged  in  this  duty,  in  the 
evening,  was  run  over,  and  was  severely  and 
permanently  injured,  by  a  ',rain  of  defend- 
ants' cars,  without  lights,  not  usually  pass- 
ing at  that  hour,  and  through  the  negli- 
gence, as  was  claimed,  of  its  managers. 
Held,  that  the  defendants  were  not  liable  to 
the  plaintiff  for  the. negligence  of  the  man- 
agers of  the  train.  Coon  v.  Syracuse  &*  U. 
R.  Co.,  5  yV.  y.  492;  affirming  6  Barb.  231. 
— Followed  in  Sherman  %>.  Rochester  & 
S.  R.  Co.,  17N.  Y.  153;  Whaalan  v.  Mad 
River  &  L.  E.  R.  Co.,  8  Ohiu  St.  249.  Lim- 
ited IN  Cleveland,  C.  &  C.  R.  Co.  v.  Keary, 
3  Ohio  St.  201. 

Plaintiff,  a  laborer  on  a  gravel  train  on  an 
unfinished  track  which  paralleled  an  old 
one,  was  injured  by  a  passenger  train  run- 
ning on  the  new  track  by  reason  of  the  old 
one  being  obstructed,  being  the  first  regular 
train  that  had  been  on  the  new  track.  Held, 
that  he  could  not  recover  against  the  com- 
pany for  injuries  received  from  the  negli- 
gence of  those  running  the  train.  Boldt  v. 
Neu>  York  C.  R.  Co.,  \Z  N.  V.  432.— Fol- 
lowing Sherman  7/.  Rochester  &  S.  R.  Co., 

17  N.  Y.  153;  Russell  v.  Hudson  River  R. 
Co.,  17  N.  Y.  134;  Gillshannon  v.  Stony 
Brook  R.  Corp.,  loCush.  (Mass.)  228. — Ap- 
proved IN  Elliot  V.  Chicago,  M.  &  St.  P. 
R.  Co.,  38  Am.  &  Eng.  R.  Cas.  62,  5  Dak. 
523,  3  L.  R.  A.  363,  41  N.  W.  Rep.  758. 
Followed  in  Mele  v.  Delaware  &  H. 
Canal  Co.,  27  J.  &  S.  (N.  Y.)  367.  Re- 
viewed in  Wilson  V.  Madison,  etc.,  R.  Co., 

18  Ind.  226. 

440.  fellow-servant  of  track 

repairer. — A  section  man  engaged  in  re- 
pairing the  track  of  a  railroad,  and  those 
engaged  in  running  trains  on  it,  are  fellow- 
servants  engaged  in  the  same  general  busi- 
ness. Foster  V.  Minnesota  C.  R.  Co.,  14 
Minn.  360  {Gil.  277). 
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A  track  repairer  was  run  over  after  night- 
fall by  a  locomotive  furnished  with  a  proper 
headlJHlit.  which,  however,  was  not  light- 
ed, y/c/i/,  that  while  the  failure  to  provide 
a  hcadlii{ht  would  have  made  tie  company 
liable,  it  was  not  liable  to  the  person  injured 
for  the  failure  to  light  the  one  provided, 
the  neglect  being  that  of  his  fellow-servant. 
Collins  V.  St.  Paul  &*  S.  C.  K.  Co.,  8  Am.  &* 
E»jf,  a.  Cijs.  150,  2,0  Minn.  31,  H^V.  IV.  Kep. 
60. — Aj'I'LIEd  in  Ell  V.  Northern  Pac.  K. 
Co.,  1  N.  Dak.  336.  Ai'i'ROVEU  in  Toner 
V.  Chicago,  M.  &  St.  P.  K.  Co.,  28  Am.  & 
Eng.  K.  Cas.  449,  31  Afn.  &  Eng.  R.  Cas. 
320,  69  Wis.  188,  33  N.  W.  Rep.  433;  Daniel 
V.  Chesapeake  &  O.  R.  Co.,  36  \V.  Va.  397. — 
Pennsylvania  K.  Co.  v.  IVac/itcr,  i^A»t.&* 
Eng,  li.  Cas.  187,  60  Jl/tl.  395. 

•441.    not    fellow-sorvnnt    of 

traek  walker.— A  track  walker  over  a 
section  of  a  railroad  is  not  fellow-servant 
with  those  in  charge  of  a  train  by  which  he 
is  struck  and  killed.  Sullivan  v.  Missouri 
Pac.  A\  Co.,  97  Mo.  113,  10  S.  IV.  A\p.  852. 
— Reviewing  Proctor  v.  Hannibal  &  St.  J. 
R.  Co.,  64  Mo.  112.— Followed  in  Pike  v. 
Chicago  &  A.  R.  Co.,  41  Fed.  Rep.  95.  Re- 
viewed IN  Murray  v.  St.  Louis  C.  &  W.  R. 
Co.,  41  Am.  &  Eng.  R.  Cas.  446,  98  Mo. 
573;  Dixon  V.  Chicago  &  A.  R.  Co.,  109 
Mo.  413. 

442.  Tunnel  hand.— A  laborer  whose 
duty  it  is  to  deliver  on  the  surface  at  the 
shafts,  or  there  use  or  keep  in  repair,  the 
instrumentalities  provided  for  the  safe  con- 
duct of  the  laborers  to  and  from,  a  tunnel, 
is  a  fellow-servant  of  one  whose  place  of 
labor  is  in  the  tunnel.  McAndrews  v. 
Burns,  39  N.  J.  L.  117. 

443.  Turntable  hand.— Where  sev- 
eral employes  are  operating  a  turntable, 
they  are  all  fellow-servants,  and  one  who 
may  be  injured  while  so  engaged  cannot 
recover  against  the  company  for  the  injury, 
where  the  accident  was  a  pure  casualty. 
Honner  v.  Illinois  C.  R.  Co.,  15  ///.  550. — 
Distinguishing  Little  Miami  R.  Co.  v. 
Stevens,  20  Ohio  415.— Distinguished  in 
Lalor  V.  Chicago,  B.  &  Q.  R.  Co.,  52  ill. 
401 ;  Chicago  &  N.  W.  R.  Co.  v.  Taylor,  69 
111.  461.  Followed  in  Chicago  &  A.  R. 
Co.  V.  Keefe,  47  111.  108. 

444.  Watchman. — A  person  employed 
by  a  cable  railway  company  to  guard  a 
crossing,  to  prevent  injuries  to  persons 
crossing  the  tracks,  and  to  signal  approach- 
ing cars  to  stop  and  start    so  that   they 


should  not  pass  eiich  other  upon  a  curve,  is 
a  fellow-servant  of  the  gripman  of  a  car. 
Murray  v.  St.  Louis  C.  e^  //'.  K.  Co.,  41 
^hn.  &^  Eng.  A'.  Cas.  446,  98  Mo.  573,  1 2  S. 
W.Kcp.  252,  5  /..  A".  A,  735.— Distin(;uish- 
ing  Moore  v.  Wabash,  St.  L.  &  P.  K.  Co., 
85  Mo.  588,  MoDirviNG  Farwell  v.  Hoslon 
iS:  W.  R.  Corp.,  4  Mete.  (Mass.)  49.  ycoiiNc; 
Hall  v.  Missouri  Pac.  R.  Co.,  74  Mo.  311  ; 
Condon  v.  Missouri  Pac.  R.  Co.,  78  Mo.  567. 
Reviewing  Sullivan  v.  Missouri  Pac.  R. 
Co.,  97  Mo.  114. —  Followed  in  Pike  v. 
Chicago  &  A.  R.  Co.,  41  Fed.  Rep.  95.  Rk- 
VIEWKI)  AND  RECONciLKl)  IN  Parkcrt'.  Han- 
nibal tSi  St.  J.  K.  Co.,  50  Am.  &  Eng.  R.  Cas. 
521,  109  Mo.  362,  19  S.  W\  Rep.  1 1 19. 

Where  a  company  has  provided  watchmen 
to  guard  an  employe  from  danger  while  at 
work  under  a  car,  it  is  not  liable  to  him  for 
an  injury  resulting  from  their  failure  to 
warn  him  of  an  approaching  train,  which 
caused  the  car  to  be  j-ushed  over  him. 
Lucbke  v.  Chicago,  M.  &^  St.  P.  K.  Co.,  63 
Wis.  91,  23  A\  IV.  Rep.  136,  S3  Am.  Rep. 
266. 

445.  Wreck  master.  — The  foreman 
of  repair  shops,  who  is  known  as  the  wreck 
master,  and  who  has  charge  of  wrecking 
trains,  with  a  crew  of  workmen  made  up  of 
men  both  from  the  shops  and  the  section 
hands,  is  a  vice-principal  when  in  charge  of 
a  wreck,  making  the  company  liable  for  his 
negligence  resulting  in  injury  to  an  emp!oy6 
under  him.  Borgman  v.  Oma/ia  &»  St.  L. 
R.  Co.,  41  Fed.  Rep.  667.— Ai'i'LYiNG  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Ross,  112  U.  S. 
377,  5  Sup.  Ct.  Rep.  1S4.  Followed  in 
Woods  V.  Lindvall,  48  Fed.  Rep.  62,  4  U.  S. 
App.  49.  I  C.  C.  A.  37. 

440.  Yard  hand.— Where  a  yard  in- 
spector and  yard  foreman  are  employed  at 
the  same  yard  by  the  same  company,  but 
their  separate  services  have  an  immediate 
and  common  object — the  moving  of  trains 
— and  neither  works  under  the  order  of  the 
other,  but  both  are  subject  to  the  control 
of  the  same  yard  master,  they  are  fellow- 
servants,  and  the  company  is  not  liable  to 
either  for  the  negligence  of  the  other  in  the 
performance  of  his  service.  St.  Louis,  I. 
M.  &>  S.  R.  Co.  V.  Rice,  51  Ari:  467,  4  Z. 
R.  A.  173,  II  S.  W.  Rep.  699.  Frakerv. 
St.  Paul,  M.  <S-  M.  R.  Co.,  1 5  Am.  &^  Eng. 
R.  Cas.  256,  32  JfiKn.  54,  ig  N.  IV.  Rep.  349. 

A  servant  in  charge  of  a  locomotive  in  a 
yard  and  mother  servant  engaged  in  clean- 
ing it  are  fellow-servants.     Spencer  v.  Ohio 
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<S-  M.  R,  Co.,   130  Ind,  181,  29  A".  E.  Rep. 

915. 

A  yard  man  placed  a  car  on  a  siding  on  a 
grade,  but  negligently  failed  to  set  the  brakes 
or  to  block  its  wheels,  and  in  some  way  it 
was  put  in  motion,  and  collided  with  an 
incoming  train,  causing  injury  to  the  con- 
ductor. Held,  that  the  yard  man  and  con- 
ductor were  fellow -servants.  Harvey  v. 
New  York  C.  <S-  //.  A'.  A'.  Co.,  32  A'.  V.  S. 
A'.  817,  57  //u/i  589,  ID  iV.  v.  Supp.  645. 
— Distinguishing  Lilly  v.  New  York  C. 
&  H.  R.  R.  Co.,  107  N.  Y.  566,  12  N.  Y.  S. 
R.  46S. 

4-1:7.  Yard  master.— The  superintend- 
ence of  the  yard  master  of  a  road  involves 
the  movement  of  cars,  and  as  a  consequence, 
the  control  and  direction  of  men  and  appli- 
ances necessary  to  place  the  cars  in  safe 
and  proper  positions.  Kansas  City,  M.  &* 
B.  R.  Co.  v.  Burton,  53  Am,  &*  Eng.  R.  Cas. 
115,  97  Ala.  240,  12  So.  Rep.  88. 

A  yard  master  who  has  full  charge  of  the 
yards  of  a  railroad  company,  and  hires  and 
discharges  the  men  employed  therein,  and 
assigns  them  to  their  labor,  is  the  agent  or 
vice-principal  of  the  company  in  this  respect, 
as  well  as  in  furnishing  proper,  suitable, 
and  safe  appliances  and  places  for  their 
labor;  and  notice  to  him  of  defects  in  the 
appliances  so  furnished  is  notice  to  the 
company,  which  is  chargeable  with  his 
negligence,  and  responsible  for  his  promise 
to  remedy  such  defects,  and  to  see  that  an 
incompetent  fireman  shall  not  handle  an 
engine  while  switching  is  being  done,  upon 
which  promise  the  switchman  complaining 
of  such  defects  and  incompetency  has  a 
right  to  rely  for  a  reasonable  lime  and  to 
a  reasonable  extent.  Lyttle  v.  Chicago  &• 
W.  M.  R.  Co.,  84  Mich.  289,  47  A^.  W.  Rep. 

57I. 

A  yard  master  is  a  vice-principal  of  those 
working  under  him  in  so  far  as  he  performs 
duties  owing  by  the  company  to  the  ser- 
vants. McCoskcr  v.  Long  Island  R.  Co.,  5 
Am.  &^  Eng.  R.  Cas.  564,  84  lY.  V.  77 ;  re- 
versing 21  Hun  500,  59  //o7i/.  Pr.  258.  St. 
Louis,  A.  (S-  T.  R.  Co.  v.  Triplctt,  48  Am. 
&>  Eng.  R.  Cas.  283,  54  Ark.  2S9,  1 5  S.  W. 
Rep.  831.  16  S.  W.  Rep.  266.  Tavlor  v. 
Missouri  Pac.  R.  Co.,  {Mo.)  16  S.  W.  Rep. 
206. 

A  yard  master  is  a  fellow-servant  with 
those  engaged  in  work  with  him,  in  all  re- 
spects, except  as  to  those  acts  which  are 
done  In  performance  of  some  duty  which 


the  company  owed  to  the  servants.  Mc- 
Coskcr v.  Long  Island  R.  Co.,  5  Am.  i3^»  Eng, 
R.  Ciis.  564,  84  A'.  1'.  77:  reversing  21  Hun 
500,  59  Him,  Pr.  258. 

A  yard  master  is  a  fellow-servant  with  a 
foreman  of  car  repairers.  Ritt  v.  Louisville 
&»  X,  R.  Co,,  {Ky.)  31  Am.  &*  Eng.  R.  Cas. 
289,  4  .v.    /['.  Rep.  796.  * 

Plaintill's  intestate,  a  lad  of  sixteen,  had 
been  engaged  to  perform  the  duties  of  a 
call-boy  in  defendant's  yards;  but  a  yard 
master  mounted  a  switch  engine,  and  while 
acting  as  engineer  directed  the  I'oy  to  un- 
couple certain  cars,  in  attempting  to  do 
which  he  was  run  over  and  killed.  Held, 
that  it  was  proper  to  refuse  to  instruct  the 
jury  that  while  the  yard  master  was  acting 
as  engineer  he  was  a  fellow-servant  of  the 
boy,  exempting  the  company  from  liability. 
He  was  none  the  less  a  yard  master  and  the 
representative  of  the  company  because  he 
was  acting  at  the  time  as  engineer.  Hardy 
v.  Minneapolis  &^  St.  L,  R.  Co.,  36  Eed.  Rep. 
657. 

448.  Yard  engineer.— A  yard  engi- 
neer or  "  hostler,"  whose  duty  it  is  to  sup- 
ply an  engine  with  fuel  and  water,  sand, 
etc.,  before  it  starts  on  its  trip,  is  a  fellow- 
servant  with  a  brakeman  on  the  train  it 
draws.  Louisville,  A'.  O.  &•  T.  R.  Co.  v. 
Petty,  41  Am.  iS-  Ettg.  R,  Cas.  444,  67  Miss. 
21^,7  So.  Rep.  ZS^.  t 

VII.  PROCEDUBE. 
I.  Pleading. 

440.  Complaint,  generally.*— Where 
an  employe  sues  his  company  for  a  personal 
injury,  the  complaint  is  demurrable  if  it 
shows  that  the  injury  complained  of  was 
the  act  of  co-employes.  Whitwam  v.  WiS' 
cousin  &>  M.  R.  Co.,  12  Am.  &*  Eng.  R, 
Cas,  214,  58  JVis,  408,  17  A^.  JV.  Rep,  124.— 
Reviewed  in  Peschel  v.  Chicago,  M.  &  St. 
P.  R.  Co..  17  Am.  &  Eng.  R.  Cas.  545.62 
Wis.  338- 

A  complaint  alleging  negligence  in  failing 
to  furnish  a  proper  caboose  is  demurrable 
where  the  negligence  which  caused  the  in- 
jury was  not  due  to  such  failure,  but  to  the 
negligence  of  fellow-servants  in  operating 
the  train  which  collided  with  the  train  upon 
which  the  servant  was  at  the  time  he  was 
killed.  Litfz  v.  Atlantic  £-  P,  R.  Co.,  (A^. 
Mex,)  S3  Am,  &^  Eng.  R.  Cas.  478,  30  Pac. 
Rep.  912. 

♦See  also  Employes,  Injuries  to,  539- 
541. 


m 


774 


FELLOW-SERVANTS,  450-453. 


An  averment  in  a  complaint  that  the  in- 
jured servant  "had  no  connection  whatever 
with  any  of  the  employes  of  the  defendant 
who  are  engaged  in  blasting  rock "  is  a 
mere  conclucion,  and  facts  appearing  to  the 
contrary  will  control.  Bogard  v.  Louisville, 
E.  &^  St.  L.  R.  Co.,  loo  /ml.  491. 

A  complaint  for  injury  to  plaintiff  while 
engaged  in  coupling  cars  showed  that  the 
injury  was  the  result  of  negligence  in  the 
loading  of  cars,  and  it  was  alleged  that  de- 
fendant suflered,  permitted,  and  directed 
the  cars  to  be  loaded  in  an  improper  man- 
ner described.  Held,  that  the  complaint 
showed  that  the  injury  was  caused  by 
plaintiff's  fellow-servants,  and  therefore  did 
not  state  a  cause  of  action.  Indianapolis 
(3^  St.  L.  R.  Co.  V.Johnson,  102  Ind.  352,  26 
N.  E.  Rep.  200. 

450.  Interpretation.  —  In  an  action 
against  an  express  company  for  injuries  re- 
ceived while  in  its  employment,  an  allega- 
tion that  such  injuries  were  caused  by  the 
negligence  of  one  who  was  the  "agent  and 
manager  of  the  said  company's  office"  in 
the  city  where  the  plaintiff  was  employed, 
does  not,  in  absence  of  further  allegations 
showing  what  the  duties  and  powers  of 
such  agents  were,  create  the  presumption 
that  he  was  a  vice-principal,  for  whose  neg- 
ligent acts,  resulting  in  injury  to  its  em- 
ployes, the  express  company  would  be  lia- 
ble. Dwycr  v.  American  Exp.  Co.,  8  Am. 
(S-  Eng.  R.  Cas.  159.  55  Wis.  453,  13  A'.  IV. 
Rep.  471. 

And  especially  does  not  such  presump- 
tion arise  where  the  complaint  further 
shows  that  the  acts  from  wh.ch  the  injury 
resulted  were  done  by  such  agent  while  en- 
gaged as  driver  of  the  team  drawing  goods 
between  the  company's  office  and  the  de- 
pots, and  while  plaintiff  was  riding  to  and 
fro  assisting  in  loading  and  unloading  such 
goods.  Diuycr  v.  American  Exp.  Co.,  8  Am. 
&-  Eng.  R.  Cas.  159,  55  IVis.  453.  '3  A^- 
IV.  Rep  471. 

Wh-ther,  if  the  complaint  had  alleged 
facts  showing  that  such  agent  was  in  fact 
the  vice-principal  of  the  company,  and  em- 
powered to  do  all  acts  at  a  certain  city 
which  the  company  was  authorized  to  do, 
the  company  would  be  liable  for  his  negli- 
gence while  engaged  in  the  same  work 
with  the  plaintiff  is  not  here  determined. 
Dxvyer  v.  Atfierican  Exp.  Co.,  8  Am.  &» 
Eng.  R.  Cas.  159,  55  Wis.  453,  13  A^.  W. 
Rep.  471. 


451.  Several  counts  — More  tlian 
one  cause  of  action  in  one  count.— 

An  action  for  the  negligence  of  a  fellow- 
servant  should  not  be  blended  in  the  same 
count  with  one  for  the  negligence  of  a  vice- 
principal.  McDermott  v.  Hannibal  &'  St. 
J.  R.  Co.,  28  Am.  &^  Eng.  R.  Cas.  528.  87 
Mo.  285. 

A  complaint  which  aver?  that  the  negli- 
gence causing  the  injury  was  that  of  an 
employe  of  defendant  who  had  control  of 
a  car,  and  to  whom  was  intrusted  superin- 
tendence of  moving  and  placing  the  car, 
alleges  the  same  and  not  different  causes  of 
action.  Kansas  City,  M.  &^  B.  R.  Co.  v. 
Burton,  53  Am.  <S^•  Eng.  R.  Cas.  115,  97 
Ala.  240,  12  So.  Rep.  88.— Distinguishing 
Highland  Ave.  &  B.  R.  Co.  v.  Dusenberry, 
94  Ala.  413. 

A  count  in  a  complaint  averring  that  the 
injuries  to  an  employe  were  caused  by  the 
negligence  of  defendant's  foreman  in  placing 
a  car  in  too  close  proximity  to  the  track,  pnd 
to  the  negligence  of  defendant's  engineer 
in  running  the  train,  is  not  objectionable. 
Kansas  City,  M.  &>  B.  R.  Co.  v.  Burton,  53 
Am.  &=  Eng.  R.  Cas.  115,  g7  Ala.  240,  12 
So.  Rep.  88."— Quoting  Louisville  &  N.  R. 
Co.  V.  Hall,  87  Ala.  708. 

452.  NoKativiuff  contributory  neg- 
ligence. —  Where  one  servant  sues  the 
master  for  injuries  received  through  the 
negligence  of  a  fellow-servant,  it  is  not 
necessary  that  the  complaint  should  nega- 
tive contributory  negligence  on  the  part  of 
plaintiff.  Coluhdms  &^  IV.  R.  Co.  v.  Brad- 
ford, 2^  Am.  &^  Eng.  R.  Cas.  214,  86  yl la. 

574,  6  So.  Rep.  90.— LiMiTKD  in  Louisville 
&  N.  R.  Co.  V.  Hawkins,  92  Ala.  241. 
Quoted  in  Mobile  &  O.  R.  Co.  v.  George, 
94  Ala.  199. 

In  an  action  for  injury  occasioned  through 
the  negligence  of  a  fellow-servant  the  com- 
plaint must  set  up  that  the  plaintiff  was 
free  from  contributory  negligence.  Evans- 
ville  &•  C.  R.  Co.  V.  Dexter,  24  Ind.  411. 
Indiana,  B.  &^  IV.  R.  Co.  v.  Dailey,  wo  Ind. 
75,  10  N.  E.  Rep.  631. 

In  such  case  an  averment  is  necessary 
that  the  injured  party  did  not  know,  or 
have  the  same  means  of  knowing  as  the 
defendant,  of  the  alleged  negligence  or  un- 
skilfulness  of  the  engineer.  Indiana,  B.  &* 
IV.  R.  Co.  V.  Dailey,  no  Ind.  75,  10  N.  E. 
Rep.  631.— Followed  in  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Sandford,  1 17  Ind.  265,  19  N, 
E.  Rep.  770. 
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The  clAim  of  the  plaintiff  being  that  the 
defendant  nad  negligently  employed  an 
incompetent  fellow-servant,  an  allegation 
in  the  declaration,  that  the  plaintiff  was  at 
the  time  of  the  injury  "  in  the  prudent 
and  careful  discharge  of  the  duties  of  his 
employment,"  is,  upon  general  demurrer,  a 
good  allegation  that  the  plaintiff  was,  with- 
out fault,  at  work  with  the  fellow-servant, 
and  hence  sufficiently  negates  the  idea,  if 
such  negation  be  necessa-y,  that  he  had 
knowledge  of  ^he  incompetency.  Henry  v. 
Fitchburg  R.  Co.,  65  Vt.  436,  26  Atl.  A'ep. 
4S5. 

453.  Negutiving  i>l:iiiitiil''.s  knowl- 
edge of  serva«t'.s  iucoinpetoney.— A 
complaint  by  ?  servant  against  a  master  to 
recover  for  an  injury  caused  by  the  negli- 
gence of  a  fellow-ser\ant,  to  be  good  on 
demurrer  for  want  of  facts,  must  not  only 
allege  that  the  master  knew  that  the  fellow- 
servant  was  negligent, but  it  must  also  show 
that  plaintiff  had  no  knowledge  of  that  fact 
when  he  entered  the  service ;  and  the  fail- 
ure to  make  the  latter  allegation  is  not 
cured  by  an  averment  that  plaintiff  was 
"wholly  unacquainted"  with  the  fellow- 
servant  when  he  took  the  employment. 
La/ce  S/tore  &•  M.  S.  R.  Co.  v.  Stiipak,  28 
Am.  &•  Euif.  A'.  Cas.  323,  108  /nd.  i,  8  yV.  E. 
Re/>.  630.— FOLLOWKD  IN  Louisvi.._,  N.  A. 
it  C.  R.  Co.  V.  Sandford,  1 17  Ind.  265,  19  N. 
E.  Rep.  770;  Becker?'.  Baumgartner,  5  Ind. 
App.  576.  QuoTEU  IN  Indiana,  B.  &  W.  R. 
Co.  V.  Dailey,  no  Ind.- 7  5. — Spencer  v.  Ohio 
&^  J/.  A'.  Co.,  130  Ind.  I  Si.  29  .V.  E.  Rep. 
915. 

Where  a  servant  remains  in  the  master's 
service  after  he  knows,  or  from  circum- 
stances ought  to  have  known,  of  the  neg- 
ligent habits  of  a  fellow-servant,  it  is 
necessary,  in  a  complaint  by  him  against 
the  master  to  recover  for  an  injury  caused 
by  the  negligence  of  the  fellow-servant,  to 
show  a  reasonable  excuse  for  remaining  in 
the  service  after  such  knowledge.  Lake 
Shore  <S-  M.  S.  R.  Co.  v.  S/iipa/c,  28  Am.  &• 
Eng.  R.  Cas.  323,  108  /nd.  i.  8  N.  E.  Rep. 
630. 

It  is  uiincf  esiary  for  the  plaintiff  to  aver 
that  she  had  no  knowledge  of  the  unfitness 
of  the  fellow  servant  by  reason  of  whose 
want  of  skill  she  was  injured.  The  plaintiff 
is  not  required  to  anticipate  and  negative 
a  charge  of  contributory  negligence  on  her 
part,  when  the  facts  stated  in  the  petition 
do  not  suggest  that  she   may  have  been 


guilty  of  it.  Galveston  R.  &•  T.  Co.  v. 
Burkett,  2  Tex.  Civ.  App.  308.  21  S.  IV. 
Rep.  958. 

454.  Allegfiiii;  iiej;Iig:eiice  in  selec- 
tion of  servants.— The  negligence  of  the 
company  in  selecting  or  retaining  in  its 
service  an  incompetent  employe  must  be 
averred  in  the  complaint.  Bogard  x.  I^uiiis- 
ville,  E.  &^  St.  L.  R.  Co..  100  /nd.  491.  /Joti.' 
V.  A'ansas  l^ac.  /y.  Co.,  8  A'an.  642,  5  Am. 
/iy.  /\ep.  401.— Followed  in  Union  Pac. 
R.  Co.  V.  M ill i ken,  8  Kan.  647. — Blake  v. 
Maine  C.  A'.  Co.,  70  ^/c.  60. 

And  the  declaration  should  allege  that 
the  injury  resulted  from  such  negligence. 
Lawler  v.  .rlndroscogi;;in  A'.  Co.,  62  Me.  463. 

455.  Alleging'  company's  knowl- 
eilge  of  servant's  incompetency. — A 
complaint  which  alleges  that  plaintiff  was 
an  employe  of  the  defendant  company,  and 
was  injured  by  the  negligence  of  the  engi- 
neer in  charge  of  the  locomotive,  without 
any  allegation  that  the  engineer  was  incom- 
petent, and  that  the  company,  with  knowl- 
edge of  that  fact,  retained  him  in  service, 
does  not  set  out  a  cause  of  action,  .iiid  the 
action  will  be  dismissed,  //agins  v.  Cape 
Fear  <S-  Y.  V.  R.  Co.,  106  A^  Car.  537,  wS.E. 
/^ep.  590.  //obbs  V.  Atlantic  6-  A'.  C.  R.  Co., 
44  Am.  (S^  Eng.  R.  Cas.  592,  107  A'.  Car.  i, 
12  .S'.  E.  AV/i.  124.— Quoting  Randall  v. 
Baltimore  &  O.  R.  Co.,  109  U.  S.  478. 

In  a  suit  for  damages  resulting  from  the 
employment  by  the  master  of  an  incompe- 
tent servant,  it  is  unnejessary  for  the  peti- 
tion to  allege  that  the  company  knew,  or  by 
the  use  of  ordinary  care  could  have  known, 
of  the  incompetency  of  the  servant.  Gal- 
veston  R.  &>  T.  Co.  v.  Burkett,  2  Tex.  Civ. 
App.  308,  21  J)-.  IV.  Rep.  95S.— Following 
Houston  &  T.  C.  R.  Co.  v.  Cowser,  57  Te.x. 
293-  Quoting  San  Antonio  &  A.  P.  R.  Co. 
V.  Bennett,  76  Tex.  151.  Rr.viEWiNO  Texas 
&  N.  O.  R.  Co.  T'.  Crowder,  63  Tex.  502  ; 
Murray  v.  Gulf.  C.  &  S.  F.  R.  Co.,  73  Tex.  2. 

45(i.  Alleging  negligence  of  vice- 
principal. — A  count  which  alleges  that 
plaintiff's  injuries  were  caused  by  the  negli- 
gence of  the  foreman  who  had  superintend- 
ence and  control  of  the  engines,  machinery, 
etc.,  and  who  knowingly  allowed  the  engine 
which  plaintiff  was  oiling  and  cleaning  to  be 
and  remain  in  a  defective  condition,  is  suf- 
ficient under  the  second  subdivision  of  the 
Ala.  statute.  Seaboard  Mfg.  Co.  v.  Wood- 
son, 94  Ala.  143,   10  So.  Rep.  87. 

A  complaint   alleging  that   the    injuries 
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were  received  in  consequence  of  the  negli- 
gence of  the  master  mechanic  having  sole 
control  of  the  switch  yard  where  tiie  acci- 
dent took  place,  but  without  stating  the  size 
of  the  yard,  the  amount  of  responsibility  or 
vastncss  of  the  business  intrusted  to  him,  or 
the  extent  of  his  control,  is  not  sufficient  to 
show  that  he  was  such  a  representative  of 
the  company  as  to  make  his  negligence  that 
of  the  company,  instead  of  that  of  a  fellow- 
servant.  M caiman  v.  Union  Pac.  A',  Co.,  37 
Fed.  Rep.  189,  2  L.  R.  A.  192.— Disapprov- 
ing Ross  V.  Chicago,  M.  &  St.  P.  R.  Co., 
8  Fed.  Rep.  544.  Following  Randall  v. 
Baltimore  &0.  R.  Co.,  109  U.  S.  478,  3  Sup. 
Ct.  Rep.  322  ;  Howard  v.  Denver  &  R.  G.  R. 
Co.,  26  Fed.  Rep.  837. 

457.  Evidence  admissible  under 
pleadings— Variance. — In  an  action  by 
an  employe  against  his  employer  for  injuries 
caused  by  the  negligence  of  a  fellow-servant, 
an  allegation  that  the  employer  knew  of  the 
latter's  incompetency  is  not  supported  by 
proof  simply  of  an  employment  without 
reasonable  inquiry  as  to  fitness.  Employ- 
ment without  reasonable  inquiry  is  a  differ- 
ent issue  from  continuance  in  service  after 
knowledge  of  incompetency,  though  they 
may  be  equal  in  their  results  so  far  as  fixing 
the  liability  of  the  employer.  Union  Pac. 
R.  Co.  V.  VouMo;  8  J^an.  658,  5  Ant.  Ry.  Rep. 

4'9- 

Where  a  brakeman  sues  for  injuries  which 
he  avers  were  sustained  by  reason  of  the 
negligence  of  the  engineer  acting  as  his  su- 
perior, there  can  be  no  recovery  for  want  of 
pleading,  upon  proof  of  injuries  inflicted 
upon  the  plaintifT  by  the  engineer  as  his 
negligent  fellow-servant.  East  Tenn.&'  W. 
N.  C.  R.  Co.  V.  Collins,  85  Tenn.  227,  i  5.  IV. 
Rep.  883. 

An  employe  suing  his  company  for  a  per- 
sonal injury  charged  that  the  injury  was  the 
result  of  a  defective  engine,  and  by  reason 
of  its  "  improper  and  unskilful  management 
by  incompetent  servants."  //('A/,  that  under 
such  allegation  it  was  competent  to  prove 
the  intemperate  habits  of  the  locomotive 
engineer.  Lyons  v.  A^e7ij  VorA-  C.  &->  H.  R. 
/.'.  Co.,  39  Ilnn  {N.  F.)  385.— Rkviewing 
Cone  V.  Delaware,  L.  &  W.  R.  Co.,  15  Hun 
172. 

458.  AnsAvrr.— The  company  cannot 
make  the  defense  that  the  injury  resulted 
from  the  negligence  of  a  co-employe,  unless 
the  fact  is  set  up  in  its  answer;  and  a  mere 
averment  that  the   injury   was  caused   by 


plainiilT's  own  negligence  is  not  sufficient. 
Conlin  v.  San  Francisco  &<»  S.  J.  R.  Co.,  36 
Cal.  404. 

Complaint  by  a  widow  to  recover  damages 
for  the  loss  of  her  husband,  who  was  killed, 
as  the  complaint  alleged,  while  traveling  as 
a  passenger  in  one  of  the  defendant's  cars. 
Answer,  that  the  husband  was  not  a  pas- 
senger, but  a  servant  of  the  company,  and 
that  the  accident  by  which  he  lost  his  life 
happened  through  the  negligence  of  his  fel- 
low-servants acting  with  him  in  the  man- 
agement of  the  train.  Held,  that  the  answer 
was  sufficient.  Madison  *S>»  /.  R.  Co.  v.  Ba- 
con, 6  Ind.  205. 

Where,  in  an  action  brought  in  Ohio 
against  a  master  by  a  servant,  for  an  injury 
sustained  in  another  state  through  the  neg- 
ligence of  a  superior  servant  while  engaged 
in  the  same  service,  the  answer  merely 
stated  that,  by  the  law  of  that  state,  the 
servant  has  no  action  against  the  master  for 
the  negligence  of  his  fellow-servant — iield, 
that  the  answer  fails  to  meet  the  case  in  not 
stating  what  the  law  of  that  state  was,  when 
the  negligence  complained  of  is  that  of  a 
superior  servant,  and  that  the  demurrer  to 
the  answer  may,  for  that  reason,  be  sus- 
tained. Pittsburgh,  Ft.  W.  6-  C.  R.  Co.  v. 
Leivis,  33  Ohio  St.  196. 

2.  Defenses  ;  Contributory  Negligence. 

45U.  In  general. — The  fact  that  a  sub- 
ordinate may  elect  to  disobey  his  superior, 
and  if  discharged  for  so  doing  apply  to  the 
common  superior,  and,  if  right  in  his  diso- 
bedience, be  restored  to  his  position,  can 
have  no  weight  with  the  courts  in  a  suit  for 
injuries  sustained  by  him.  Louisville  &-  N. 
R.  Co.  V.  Bozuler,  9  Heisk.  {Tenn.)  866,  20 
Am.  Ry.  Rep.  65. 

406.  stipulations  against  liability. 
—  It  is  not  competent  for  a  company  to 
stipulate  in  its  contract  of  employment  with 
the  servants,  such  as  a  brakeman,  that  the 
company  will  not  be  liable  for  the  negli- 
gence of  other  servants  standing  in  the 
relation  of  vice-principals  to  such  servants, 
as  such  a  contract  is  void  as  against  public 
policy.  Lalrc  Shore  6^  J/.  S.  R.  Co.  v. 
Spanglcr,  28  Am.  &^  Fng.  R.  Cas.  319,  44 
Ohio  St.  471,  8  A'.  E.  Rep.  467. 

Prior  to  the  act  of  the  twenty-second 
legislature,  approved  March  10,  1891  (Tex. 
Gen.  Laws  1891,  p.  25),  the  rule  was  that  the 
negligence  of  a  servant  of  one  grade  is  as 
much  one  of  the  risks  of  the  business  as  the 
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negligence  of  another ;  and  it  seems  impos- 
sible, therefore,  to  hold  that  the  servant  con- 
tracts to  run  the  risks  of  the  negligent  acts 
or  omissions  on  the  part  of  one  class  of  ser- 
vants and  not  those  of  another.  Interna- 
tional &r^  G.  N.  R.  Co.  V.  Ryan,  82  Tex.  565, 
1 8  6'.  W.  Rep.  219. 

40 1.  Negiiacnce  of  a  third  person. 
—Where  the  company's  concurrent  negli- 
gence was  the  proximate  cause,  the  fact  that 
a  third  person  was  guilty  of  some  negligence 
is  no  defense.  Grand  Trunk  R.  Co,  v. 
Cummings,  106  U.  S.  700,  i  Sup.  Ct.  Rep. 

493- 

403.  Plaiiitift''s  contributory  neg- 
ligence, generally.* — Though  in  case  of 
an  injury  to  an  employe  caused  by  the  neg- 
ligence of  a  fellow-servant  the  company  or 
iis  agents  may  be  guilty  of  negligence,  yet  if 
the  injured  party  could  have  avoided  the 
consequences  to  himself  of  that  negligence 
by  the  exercise  of  ordinary  diligence,  he  is 
not  entitled  to  recover.  Atlanta  &>  R.  A. 
L.  R.  Co.  V.  Ayers,  53  Ga.  12.— Following 
Macon  &  W.  R.  Co.  v.  Johnson,  38  Ga.  409. 
—Distinguished  and  doubted  in  Pra- 
ther  V.  Richmond  &  D.  R.  Co.,  80  Ga.  427, 
9  S.  E.  Rep.  530. — Alabama  &•  F.  R.  Co.  v. 
Waller,  48  Ala.  459.  Fitzpatrtck  v.  Neiv 
Albany  6-  S.  R.Co.,  7  Ind.  436.  Gillenwater 
V.  Madison  &*  I.  R.  Co.,  5  /nd.  339.  Hohen 
V.  Burlington  (5^  M.  R.  R,  Co.,  20 Iowa  562. 
Baltimore  <&*  O.  R.  Co.  v.  State,  33  Md.  542. 
Franklin  v.  Winona  &*  St.  P.  R.  Co.,  31 
Am.  6>»  Ettg.  R.  Cas.  211,  37  Minn.  409,  34 
N.  W.  Rep.  898,  5  Am.  St.  Rep.  856. 

Where  the  plaintiff  has  himself  been 
guilty  of  contributory  negligence  he  cannot 
recover  for  an  injury  occasioned  by  the 
concurring  negligence  of  the  company  and 
a  fellow-servant.  Stetler  v.  Chicago  iSf  A^. 
W.  R.  Co..  46'  Wis.  497,  21  Am.  Ry.  Rep. 
402. 

The  injured  servant,  to  recover  against 
tiie  company  for  the  negligent  act  of  the 
vice -principal,  must  have  been  without  con- 
tributory fault  on  his  own  part.  Gilmore  v. 
Northern  Pac.  R.  Co.,  15  Am.  S^  Eng.  R. 
Cas.  304.  9  Sawy.  (U.  S.)  558,  iS  Fed.  Rep. 
866.  Union  Pac.  R.  Co.  v.  Fray,  43  Kan 
750,  23  Pac.  Rep.  1039. 

403.  Degree  of  care  demanded  of 
plaintiff.— It  is  the  duty  of  a  person  en- 
gaged to  work  in  a  dangerous  place  to  ex- 


*  Contributory  negligence  of  servants  as  a  de- 
fense, see  note,  36  Am.  Dec  2S6. 


ercise  a  high  degree  of  care,  in  view  of  the 
dangers  to  which  he  may  be  exposed  ;  but 
the  law  does  not  require  that  he  shall  ex- 
ercise the  highest  degree  of  care  and  caution 
to  entitle  him  to  recover  for  an  injury 
received  from  the  negligence  of  other  ser- 
vants and  agents  of  his  employer.  Lake 
Shore  &•  M.  S.  R.  Co.  v.  O  'Conner,  1 1 5  ///. 
254,  3  N.  E.  Rep.  501. 

The  plaintilT  is  held  only  to  the  exercise 
of  ordinary  care  to  eiititle  him  to  recover — 
such  care  as  men  of  ordinary  judgment, 
intelligence,  and  prudence  would  exercise 
under  like  circumstances;  and  an  instruction 
that  any  negligence,  or  slight  negligence,  on 
the  part  of  the  plaintiff  would  prevent  a 
recovery  would  imply  and  hold  the  plaintiff 
to  a  higher  degree  of  care  than  is  by  the  law 
required  of  him,  and  was  properly  refused. 
Missouri  Pac.  R.  Co.  v.  Mackey,  22  Atn  &> 
Eng.  R.  Cas.  306,  33  Ran,  298,  6  Pac.  Rep. 
291.  ' 

404.  What  acts  constitute  con- 
tributory negligence.— Under  the  Iowa 
statute  a  trainman  recklessly  putting  himself 
in  a  dangerous  position  upon  a  train  moving 
with  unusual  speed  cannot  recover  for  in- 
juries on  the  ground  of  his  fellow-servants' 
negligence  in  running  the  train  too  fast. 
Bro7vn  v.  Chicago,  R.  I.  &>  P.  R.  Co.,  69 
Iowa  161,  28  N.  W.  Rep.  487. 

Where  a  servant  employed  in  operating  a 
derrick  is  charged  with  others  with  the  duty 
of  keeping  a  rope  about  the  derrick  wet,  and 
his  duty  is  not  attended  to,  in  consequence 
of  which  the  rope  breaks,  injuring  the  plain- 
tifl,  he  cannot  recover  damages  from  the 
company.  Union  Pac.  R.  Co.  v.  Fray,  15 
Atn.  (S>»  Eng.  R.  Cas.  158,  31  Kan.  739,  3  Pac. 
Rep.  550. 

Plaintiff",  a  brakeman,  was  injured  by  the 
negligence  of  the  engineer,  his  own  negli- 
gence contributing  thereto,  both  being  em- 
ployed on  the  same  train.  The  evidence 
showed  that  but  for  the  primary  negligence 
of  plaintiff  he  would  not  have  been  injured, 
although  the  engineer  was  negligent  in 
starting  the  train  without  a  proper  signal. 
Held,  that  they  were  fellow-servants,  and  the 
company  was  not  liable.  Missouri  Pac.  R. 
Co.  V.  Texas  &>  P.  R.  Co.,  31  Fed.  Rep.  527. 
—Following  Hough  v.  Texas  &  P.  R.Co., 
100  U.  S.  213. 

Where  a  flat  car,  pushed  along  a  track  in 
the  company's  yard  by  several  employes, 
was  about  to  collide  with  another  car.  the 
end  of  which  was  supported  on  "  jacks,"  and 
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one  of  the  men  engaged  in  pushing  the  car 
put  li/s  hand  in  the  bracket  under  the  car 
and  by  pulling  bacliward  endeavored  to  stop 
it,  and  at  the  same  time  one  of  the  men  on 
the  other  car  sprang  upon  the  flat  car  and 
applied  the  brakes,  thereby  crushing  the 
hand  of  the  man  under  the  car,  there  can  be 
no  recovery  for  the  injury,  notwithstanding 
the  fact  that  had  the  brake  been  better  con- 
structed his  hand  would  not  have  been 
crushed.  Richmond  iS^  D.  R.  Co.  v.  Dickey, 
90  Ga.  491,  16  S.  E.  Rep.  212. 

405.  and  what  do  not.— If  an 

employe  has  a  duty  to  perform  in  front  of  a 
train,  which  requires  his  presence  on  the 
track,  and  he  takes  the  usual  and  ordinary 
precautions  for  his  own  protection  before 
going  upon  the  track,  it  cannot  be  said  that 
he  is  necessarily  guilty  of  such  contributory 
negligence  as  will  prevent  his  recovering 
for  an  injury  inflicted  by  the  carelessness  of 
his  co-employes,  though  he  may  have  been 
informed  that  there  is  danger  in  so  doing. 
Buckleiv  V.  Central  Iowa  R.  Co.,  64  lofwa  603, 
z\  N.  W.  Rep.  103. 

The  evidence  tending  to  show  that  the 
employe  was  told  by  the  engineer  that  the 
engine  would  not  start  for  fifteen  minutes, 
but  it  actually  struck  him  within  seven 
minutes,  such  employe  is  not  guilty  of  neg- 
ligence in  failing  to  keep  a  vigilant  watch 
at  the  time  of  the  accident,  having  a  right 
to  repose  confidence  in  what  had  been  told 
him.  Hawlcy  v.  Chicago,  B.  &>  Q.  R.  Co., 
71  Io7i'a  717,  29  iV.   IV.  Rep.  787. 

406.  Doctrine  in  Kentucky.— Un- 
der the  rule  in  Kentucky  allowing  a  servant 
to  recover  of  the  master  for  injuries  re- 
ceived through  the  gross  or  extraordinary 
negligence  of  a  fellow-servant,  if  the  injured 

'  party  was  himself  negligent  he  cannot  re- 
cover unless  the  fellow-servant  could  have 
avoided  the  accident  by  the  observance  of 
ordinary  care,  notwithstanding  the  negli- 
gence of  the  injured  servant.  Louisville  &* 
N.  R.  Co.  V.  Robinson,  4  Jius/i  {Ky.)  507. 

4((7.  Kftect  to  niitli^ate  daniag:es. 
—Where  a  telegraph  operator  at  a  way  sta- 
tion negligently  delivers  to  a  conductor  a 
dispatch  that  was  intended  for  another 
train,  whereby  the  conductor  moved  his 
train  out  when  it  should  have  been  held, 
thereby  causing  a  collision  which  injured 
him,  it  was  contributory  negligence  in  the 
conductor  to  accept  and  act  upon  a  dispatch 
that  was  meaningless  when  applied  to  him 
or  his  train  ;  but  where  the  proximate  cause 


of  the  injury  was  the  negligence  of  the 
operator,  the  contributory  negligence  of  the 
conductor  should  only  go  in  mitigation  of 
damages  under  the  rule  in  Tennessee.  East 
Tenn.,  V.  Gt'  G.  R.  Co.  v.  De  Armond,  86 
Tenn.  73,  6  Am.  St.  Rep.  816,  5  S.  W.  Rep. 
600. 

408.  Imputed  negligence.  —  The 
negligence  of  a  locomotive  engineer  result- 
ing in  a  collision  with  another  train  cannot 
be  imputed  to  the  fireman  running  with 
such  engineer  as  contributory  negligence. 
Cincinnati,  N.  0.  &>  T.  P.  R.  Co.  v.  Clark, 
57  Fed.  Rep.  125.— Distingui.«;hing  Balii- 
more  &  O.  R.  Co.  v.  Andrews,  i  C.  C.  A. 
636,  50  Fed.  Rep.  728  ;  Newport  News  &  M. 
V.  Co.  V.  Howe,  3  C.  C.  A.  121,  52  Fed. 
Rep.  362. 

3.  Evidence, 
a.  In  General. 

469.  Evidence  adnii.ssible.— Where 

an  employe  sues  his  company  for  an  in- 
jury received  through  the  negligence  of 
other  employes,  and  it  becomes  a  ques- 
tion of  fact  whether  the  relation  of  fellow- 
servants  existed,  all  evidence  tending  to 
show  the  association  of  the  injured  ser- 
vant with  the  others  is  admissible.  Chi- 
cago, D.  <&^  Q.  R.  Co.  v.  Fitzgerald,  40  ///. 
App.  476.— Quoting  and  following  Chi- 
cago &  N.  W.  R.  Co.  V.  Moranda,  93  111.  315, 
In  an  action  brought  against  the  owner 
of  a  railroad  to  recover  for  an  injury  sus- 
tained by  reason  of  the  insufficiency  of  a 
brake  on  a  locomotive  engine,  whereby  tlie 
engine  ran  from  a  turntable  upon  the 
plaintiff,  who  was  in  the  employ  of  the 
defendant,  evidence  is  admissible  in  favor  of 
the  latter  to  show  that  the  person  who  had 
charge  for  him  of  all  his  engnnes  had  given 
instructions  before  the  accident  to  the  en- 
gineers to  have  the  wheels  of  their  engines 
"chocked  "  while  turning  on  the  turntable, 
and  that  the  accident  occurred  by  failure  of 
sonie  servant  of  the  defendant  to  obey  sucli 
instructions ;  notwithstanding  the  plaintiff 
did  not  know  that  they  had  been  given. 
Dtirgin  v.  Mttnson,  9  Allen  (Mass.)  396. 

470,  inadmissible.  —  Where  an 

employe  sues  his  employer  to  recover  for 
personal  injuries,  evidence  of  a  failure  to 
put  out  a  certain  signal  light,  as  was  cus- 
tomary, is  not  admissible,  inasmuch  as 
such  failure  only  tended  to  show  negligence 
on  the  part  of  fellow-servants,  for  which 
the  company  was   not   liable.     Aforan  v. 
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New  York  C.  &-  H.  R.  R.  Co.,  67  Barb. 
(A".  K)  96,  I  T.  &•  C.  770.  — Applying 
Warner  v.  Erie  R.  Co.,  39  N.  Y.  468. 

The  injury  involved  in  the  case  having 
been  received  by  the  subordinate  while  act- 
ing under  orders  from  his  superior,  his 
habit  to  act  hastily  and  needlessly  upon 
other  occasions  was  not  sufficiently  relevant 
to  be  admissible  in  evidence.  Central  R. 
(S-  B.  Co.  V.  Ryles,  84  Ga.  420,  1 1  S.  E.  Rep. 
499. 

471.  Evidence  improperly  re- 
jected.— Defendant  company  was  sued  for 
the  death  of  a  fireman,  and  a  recovery 
sought  on  the  ground  that  the  death  was 
caused  through  the  act  of  a  switchman  who 
was  known  by  the  company  to  be  incompe- 
tent. Held,  that  it  was  error  to  reject  evi- 
dence tending  to  show  that  the  misplaced 
switch  which  caused  the  accident  had  been 
changed  by  some  other  person  in  the  ab- 
sence of  the  switchman.  Baulec  v.  NrM 
York  (S-  H.  R.  Co.,  12  Abb.  Pr.  N.  S.  {N.  Y.) 
310,  62  Barb.  623,  5  Lans.  436. 

In  such  case  plaintifT  introduced  evidence 
showing  that  the  switchman  on  a  former 
occasion  had  misplaced  a  switch  which 
caused  an  accident.  Held,  that  it  was  error 
to  refuse  evidence  offered  by  the  company 
that  it  had  investigated  the  former  act, 
through  its  road  master,  who  reported  that 
the  switchman  was  free  from  negligence. 
Bauhc  V.  A'f.w  York  &•  H.  R.  Co.,  12  Abb. 
Pr.  N.  S.  (.V.  Y.)  310,  62  Barb.  623.  Lans. 
436.— Quoting  Ryan  v.  Fowler,  24  N.  Y. 
410. 

472.  Coinpetcucy  of  iiey:Hgeiit  fel- 
low-.scrvuiit. — In  a  suit  by  an  employe 
i^rainst  his  master  for  damages  alleged  to 
have  resulted  from  the  negligence  of  a  co- 
employe,  the  latter  is  competent  to  prove 
that  he  was  not  at  fault,  under  proper  ques- 
tions for  that  purpose.  Augusta  &•  S.  R. 
Co.  V.  Dorsey,  68  Ga.  228. 

47;i.  Presumptive  evidence.— In  a 
suit  against  a  company  by  one  of  its  ser- 
vants for  injuries  sustained  by  alleged  negli- 
gence of  others  of  its  servants  in  the  perform- 
ance of  an  act  with  which  the  plaintiff  was 
connected  at  the  time  of  the  injury,  the  pre- 
sumption of  negligence  is  not  against  the 
company  before  the  plaintiff  has  proved 
that  he  was  without  fault.  Western  &'  A. 
R.  Co.  V.  Vandt'ver,  85  (Jrt,  470, 1 1  5.  E.  Rep. 
781.— Quoting  Central  R.  &.  B.  Co.  v. 
Kelly,  58  Ga.  113;  Central  R.  &  B.  Co.  v. 
Sears.  59  Ga.  436. 

; 


Where  an  employe  is  so  grossly  and  no- 
toriously unfit  that  not  to  know  of  his  un- 
fitness is  negligence,  the  law  presumes  no- 
tice to  the  employer.  Chicago,  R.  I.  «S-»  /'.  R. 
Co.  V.  Doyle,  18  Kan.  58,  1 5  Am.  Ry.  Rep.  187. 

474.  Judicial  notice.— In  an  action 
by  a  conductor  of  a  street-car  to  recover 
damages  for  injuries  received  from  a  col- 
lision with  a  truck,  it  appeared  that  the 
conductor,  by  means  of  signals  to  the  driver, 
stopped  the  car  to  let  off  and  take  on  pas- 
sengers, but  the  record  did  not  otherwise 
show  that  the  driver  w<is  subject  to  the 
orders  of  the  conductor  or  in  any  way  un- 
der his  control.  The  court  charged  that 
negligence  on  the  part  of  the  driver  could 
not  be  imputed  to  the  plaintiff.  Held,  no 
error;  that  this  court  will  not  take  judicial 
notice  of  the  relations  between  conductor 
and  driver  for  the  purpose  of  reversing  a 
judgment.  Seaman  v.  Koehlcr,  122  N.  Y. 
646,  25  A^.  E.  Rep.  353,  33  A'.  Y.  S.  R.  729. 

475.  Sufficiency  of  the  proof.— 
Where  a  brakeman  sues  his  company  for 
injuries  received  through  the  negligence  of 
an  engineer,  he  makes  a  case  by  proving  the 
injury,  and  that  the  company  had  retained 
the  engineer  in  its  service  after  repeated 
acts  of  recklessness  and  unfitness,  which 
had  been  reported  to  the  company.  North- 
ern Pac.  R.  Co.  v.  Mares,  123  U.  S.  710,  8 
Sup.  Ct.  Rep.  321. 

Evidence  that  clinker  men  had  for  years 
assisted  in  moving  tanks,  where  it  does  not 
appear  that  there  was  any  one  else  whose 
duty  it  was  to  do  this  particular  work, 
coupled  with  the  fact  that  they  had  done  it 
with  the  knowledge  of,  as  well  as  under  the 
direction  of,  other  employes  of  the  defend- 
ant, is  sufficient  to  show  that  it  was  in  the 
line  of  their  employment.  Butler  \.  Chicago. 
B.  &-  Q.  R.  Co.,  87  Io7va  206,  54  A^.  W.  Rep. 
20S. 

In  an  action  for  injuries  caused  by  the 
negligence  of  a  fellow-servant,  an  allegation 
that  the  employer  knew  of  his  unfitness 
and  recklessness  is  sustained  by  proof  show- 
ing that  such  incompetency  ought  to  have 
been  known  by  the  defendant.  Chicago,  R. 
I.  6^  P.  R.  Co.  v.  Doyle,  i8  Kan.  58,  15  Am. 
Ry.  Rep.  187. 

Where  the  testimony  introduced  under 
the  pleadings  tends  to  prove  that  the  plain- 
tiff was  injured  through  the  negligence  of 
the  engineer;  that  said  engineer  was  an  in- 
competent and  unfit  person  to  be  a  locomo- 
tive engineer;  that  the  company  was  guilty 
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of  negligence  in  employing  him  and  retain- 
ing him  in  its  employ  after  his  unfitness  had 
become  known,  or  when,  by  the  exercise  of 
ordinary  care,  it  would  have  been  Icnown — 
and  thereon  the  jury  find  a  verdict  for  the 
plaintiff  against  the  railway  company,  and 
the  trial  court  approves  the  same,  and  suf- 
ficient evidence  is  oflered  to  sustain  the 
verdict,  an  appellate  court  will  not  disturb 
the  judgment  on  the  claim  of  the  railway 
company  that  the  preponderance  of  the  evi- 
dence proves  the  injury  to  the  plaintiff  was 
due  solely  to  his  own  fault  or  misfortune, 
growing  out  of  his  own  errors  of  judgment. 
Union  Pac.  R.  Co.  v.  Young,  1 9  Kan.  48S. 

Previous  negligence  on  the  part  of  a  rail- 
road engineer,  if  established,  is  not  import- 
ant, unless  he  is  also  shown  to  have  been 
negligent  at  the  time  of  the  injury  for  which 
suit  is  brought.  Thompson  v.  Lake  Shore 
&-  M.  S.  R.  Co.,  84  Mich.  281,  47  iV.  IV. 
Rep.  584. 

In  the  absence  of  any  testimony  tending 
to  show  that  the  engineer  when  hired  was 
not  a  completely  instructed  engineer  who 
understood  his  business,  or  of  any  evidence 
of  negligence  in  hiring  him.or  any  evidence 
tending  to  show  that  the  defendant  knew, 
or  might  with  reasonable  diligence  have 
known,  that  the  engineer  was  incompetent 
or  careless,  and  retained  the  cns4ineer  after 
they  knew,  or  might  with  proper  diligence 
have  known,  that  he  was  not  a  proper  man 
to  trust  with  an  engine— the  plaintifl  can- 
not recover,  and  it  was  error  to  submit  the 
cause  to  the  jury.  Cook  v.  St.  Louis,  I.  M. 
<5-  5.  R.  Co.,  8  Mo.  App.  573. 

PlaintilT  sues  for  injuries  received  by  be- 
ing struck  with  <-he  crank  of  a  windlass  used 
in  cr  '0  ■,  ■  i'itli  a  ditching  machine. 
Tlir  '  iji  ,tj-.'  .  '  "Hri-^ed  consisted  in  a  co- 
cr  rlra;!'.   '  j.\<'.  brake  without  warn- 

in";  .  iJi  ;.  riP  i  ";  apparent  that  if  he 
had  been  a  v  ■  .e  would  not  have  been 
injured.  There  was  evidence  tending  to 
show  due  care  on  plaintiff's  part  and  negli- 
gence on  the  part  of  the  co-employe,  so  that 
a  verdict  for  plaintiff  cannot  be  set  aside  in 
this  court.  Nelson  v.  Chicago,  M.  &»  St.  P. 
R.  Co.,  yj  lo^ua  405,  42  N.  W.  Rep.  335. 

For  facts  tending  to  show  that  the  negli- 
gence of  the  engineer  was  the  proximate 
cause  of  injury  to  the  switchman,  see  Chica- 
go, R.  I.  &^  P.  R.  Co.  v.  Toithy,  26  ///.  App. 

99- 

470.  Burden  of  proof.— The  burden 
is  on  the  plaintiff  to  show  that  the  com- 


pany's negligence  concurring  with  that  of 
the  fellow-servant  was  the  proximate  cause  of 
the  injury.  Union  Pac.  R.  Co.  v.  Callaghan, 
56  Fed.  Rep.  988. 

The  burden  of  proof  is  on  him  who  seel<s 
to  show  that  employes  stand  in  the  relation 
of  fellow-servants,  to  prove  such  fact.  Mc- 
Gowan  v.  St.  Louis  &^  I.  M.  R.  Co.,  61  Mo. 
528. 

The  burden  of  proof  is  on  the  plaintiff  to 
show  that  a  co-employe  of  a  common  mas- 
ter is  a  superior  and  not  a  fellow-servant, 
unless  the  nature  of  the  employment  shows 
the  extent  of  the  co-employe's  powers.  Pat- 
ton  v.  Western  N.  C.  R.  Co.,  3^/«/.  &^  Eng. 
R.  Cas.  298,  96  N.  Car.  455,  \S.E.  Rep.  863. 

The  burden  of  proving  affirmatively  that 
an  accident  did  not  result  from  the  negli- 
gence of  the  company,  or  some  person  rep- 
resenting it,  for  whose  conduct  it  was  re- 
sponsible, rests  upon  the  company.  Moon 
V.  Richmond  &'  A.  R.  Co.,  17  Am.  &*  Eng. 
R.  Cas.  531,78  Va.  745. 

l>.  As  to  the   Incompetency  of  Negligent 
Servant. 

477.  Admissibility,  generally.— As 

bearing  upon  the  question  of  negligence, 
the  master  may  show  the  competency  and 
character  of  workmen  employed  by  owners 
of  similar  works  and  businesses,  as  bearing 
upon  the  question  of  whether  any  special 
skill  or  experience  is  necessary  to  con- 
stitute reasonable  competency.  Holland  v. 
Tennessee  C,  I.  &*  R.  Co.,  91  Ala,  444,  '8  So. 
Rep.  524. 

The  complaint  alleged  negligence  in  the 
employment  of  plaintiff's  co-laborers.  Held, 
that  evidence  of  the  quality  of  such  co- 
laborers  was  admissible  as  a  link  in  the 
chain  of  evidence,  and  as  such  could  not 
be  objected  to  at  the  time  when  offered, 
even  though  it  afterwards  appeared  that 
the  injury  had  not  resulted  from  any  unfit- 
ness on  the  part  of  such  co-laborers.  Alice 
v.  South  Carolina  R.  Co.,  21  .S"^.  Car.  550,  53 
Ant.  Rep.  699,  n. 

478.  Prior  specific  acts  of  careless- 
iiess.- For  the  purpose  of  showing  that  the 
officers  of  a  railroad  corporation  did  not 
exercise  due  care,  prudence,  and  caution  in 
the  employment  of,  or  in  retaining  in  ser- 
vice, careful,  prudent,  and  skilful  persons 
to  manage  and  operate  its  road,  and  for  the 
purpose  of  charging  such  corporation  with 
notice  of  the  incompetency  of  its  employes, 
specific  acts  of  negligence  or  unskillulness 
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of  such  employes  may  be  proved,  and  it 
may  be  proved  that  sucii  acts  were  known 
to  such  r^lficers  prior  to  the  employment  of 
such  [leisons,  or  that  such  employes  were 
retained  in  service  after  nor.ice  of  such  acts. 
Pittsburgh,  Ft.  IV.  &*  C.  A'.  Co.  v.  Kiif>y.  38 
/ltd.  294,  10  Ant.  Ry.  Rep.  199.  —  Disap- 
proving Frazicr  v.  Pennsylvania  R.  Co., 
38  Pa.  St.  104.  Distinguishing  Pitts- 
burgh, Ft.  W.  &  C.  R.  Co.  V.  Evans,  53  Pa. 
St.  250;  Robinson  v.  Fitchburg  &  W.  R. 
Co.,  7  Gray  (Mass.)  92;  Mitchell  v.  Penn- 
sylvania R.  Co.,  I  Am.  Law  Reg.  717;  Bar- 
ton V.  State,  18  Ohio  221  ;  McDermott  v. 
State,  13  Ohio  St.  332;  Ellis  v.  Short,  21 
Pick.  (Mass.)  142;  True  ta  Sanborn,  27  N. 
H.  383.— Approved  in  Baulec?'.  New  York 
&  H.  R.  Co.,  59  N.  Y.  356.  Quotkd  in 
Oiiio  ct  M.  R.  Co.  f .  Collarn,  5  \m.  &  Eng. 
R.  Cas.  554,  73  Ind.  261,  38  Am.  Rep.  134. 
r<K.viEWED  in  Texas  &  P.  R.  Co.  v.  Kirk, 
62  Tex.  227. 

47J).  General  reputation  of  ser- 
vant.—General  reputation  of  a  servant  for 
competency  and  care  at  the  time  and  place 
of  employment,  of  such  character  as  to 
imply  information  to  the  employer,  is  ad- 
missible as  tending  to  disprove  alleged  neg- 
ligence in  employing  such  servant.  Illtiwis 
C.  R.  Co.  V.  Morrtssey,  45  ///. .///.  127. 

It  is  the  duty  of  a  railroad  company  to 
use  reasonable  care  in  selecting  tit  and  com- 
petent persons  to  discharge  the  duties  as- 
signed to  them.  To  show  a  want  of  such 
care,  either  in  employing  servants  or  in 
retaining  them  in  its  service,  it  is  competent, 
in  actions  for  the  wrongful  death  of  em- 
ployes resulting  from  the  negligence  of  co- 
employes,  to  put  in  evidence  the  general 
reputation  of  the  latter  for  unfitness  for  the 
duties  assigned  to  them,  and  al.-iO  specific 
acts  of  negligence  or  of  incompetency,  with 
evidence  of  knowledge  thereof  on  the  part 
of  the  master.  Griihe  v.  Missouri  Pac.  R. 
Co.,  41  Am.  iS-  Eng.  R.  Cas.  357.98  Mo.  330, 
1 1  5.  W.  Rep.  736,  4  /,.  R.  A.  776. 

If  the  question  be  whether  the  master 
exercised  due  care  to  inform  himself  as  to 
the  competency  of  a  servant,  evidence  show- 
ing what  inquiry  was  made,  and  what  knowl- 
edge he  had  or  obtained  through  inquiry,, 
should  be  considered  ;  and  it  would  seem, 
if  it  is  contended  that  a  master  knowingly 
employed  an  incompetent  servant,  that  it 
could  be  established  by  evidence  tending 
t0  show  that  the  master  liad  been  in  a 
position  to  know  that  the  servant  was  in- 


competent,or  to  know  his  general  reputation 
for  incompetency.  East  Line  i5»  R.  R.  A', 
Co.  v.  Scott,  71  Te.v.  703,  10  .!»'.  IV.  Rep.  99, 
298. 

In  an  action  for  injuries  to  a  fireman  re- 
sulting from  a  collision  of  trains  caused 
through  the  incompetency  of  a  drunken 
engineer,  it  was  permissible  for  a  witness  to 
testify  as  to  the  daily  amount  of  the  whiskey 
drunk  by  the  engineer  at  and  about  the  time 
of  the  collision,  though  the  witness  did  not 
know  the  engineer's  general  reputation  for 
temperance  or  intemperance,  and  though  it 
did  not  appear  that  the  facts  so  testified  to 
by  the  witness  were  communicated  or  known 
to  the  defendant  company.  Texas  C.  R.  Co. 
V.  Ro^t'land,  3   Tex.  Civ.  App.  1 58,  22  S.  W. 

Rep.  134. 

480.  Declarations  of  vice-princi- 
pal.—Where  it  issougiittohold  a  company 
liable  for  injuries  to  an  employe  resulting 
from  the  incompetency  of  his  foreman,  it  is 
competent  to  prove  knowledge  of  such 
incompetency  by  the  company's  general 
agent,  who  employed  the  foreman,  by  prov- 
ing declarations  of  the  agent  to  the  injured 
employe.  Laning  v.  Nciu  York  C.  R.  Co., 
49  N.  Y.  521. 

481.  Opinion  evidence.— A  locomo- 
tive engineer's  opinion  that  if  he  had 
obeyed  the  order  of  the  yard  master  to 
place  his  engine  on  the  main  track  when  a 
coming  train  was  past  due,  lie  would  have 
gotten  into  trouble— //t7</,  inadmissible  to 
show  that  the  company  was  negligent  in 
keeping  the  yard  master  in  its  employment, 
unless  the  case  had  been  brought  to  the 
knowledge  of  its  officers.  Mic/iigan  C.  R. 
Co.  v.  Gilbert,  2  Am.  &»  Eng.  R.  Cas.  230, 
46  Midi.  176,  9  A^.  IV.  Rep.  243. 

482.  Wei}?l»t  and  sufiiciency  of 
evidence  to  show  incompetency, 
generally. — In  an  action  for  personal  in- 
juries alleged  to  have  been  caused  by  the 
negligence  of  the  employer  in  retaining  tlie 
services  of  a  fellow-servant  who  was  careless, 
and  whose  carelessness  caused  the  injury,  a 
witness  testified  that  he  considered  the 
fellow-servant  slow  and  lazy  and  not  fit  for 
the  service,  he  was  so  slow,  and  witness  had 
so  informed  the  agent  of  the  employer; 
and  in  answer  to  a  question,  if  the  fellow- 
servant  was  competent  and  careful  in  the 
performance  of  his  duties,  witness  testified  : 
"  Yes,  he  was  always  careful  about  his 
work."  Held,  that  this  evidence  was  not 
sufficient  to  establish  the  negligence  of  the 
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employer.     Corson   v.   Maine  C.  A'.  Co.,  17 
A»t.  v3-  £"«^'-.  -A*.  Cas.  634,  76  J/^.  244. 

The  jury  are  not  authorized  to  decide  that 
a  person  is  unfit  to  be  employed  as  a  brake- 
man  on  a  railroad  on  account  of  what  they 
saw  or  supposed  they  saw,  or  could  read  in 
his  face  and  manner  while  testifying  before 
ihem  as  a  witness,  and  determine  from  that 
alone  that  the  railroad  company  was  negli- 
gent in  employing  such  a  person.  Corson 
V.  Maine  C.  A'.  Co.,  17  Am.  <S-  £n^.  li.  Cas. 
634,  76  Me.  244. 

A  company  was  charged  with  negligence 
in  retaining  in  its  employ  a  drunken  section 
foreman  through  whose  incompetency  plain- 
tiff, a  track  laborer  under  a  foreman,  was 
injured.  The  evidence  showed  that  the 
foreman  was  fit  for  his  position,  unless  ren- 
dered otherwise  by  intoxication,  and  there 
was  no  proof  that  he  was  intoxicated  at  the 
time  of  the  injury.  Held,  that  proof  of 
intoxication  on  other  occasions  would  not 
render  the  company  liable,  unless  it  caused 
or  contributed  to  the  injury.  Harrington 
V.  Neto  York  C.  &- H,  R.  R.  Co.,  19  A'.  Y. 
S.  R.  20,  50  Hun  602,  4  A'.  Y.  Siipp.  640. 

A  brakeman  sued  for  an  injury  alleged  to 
be  the  result  of  the  negligence  of  a  fireman 
who  was  iiandling  an  engine.  Two  wit- 
nesses testified  that  in  their  opinion  the 
fireman  was  not  competent  to  take  charge 
of  an  engine.  Another  witness  testified 
that  he  was  not  competent  to  do  so  some 
five  or  six  years  before,  when  they  were 
working  together  in  the  capacity  of  brake- 
men.  Held,  that  the  evidence  was  not  suffi- 
cient to  show  that  the  fireman  was  incom- 
petent. East  Tenn.,  V.  (S-*  G.  R.  Co.  v.  Afc- 
Keney,  {Tenn.)  i  S.  IV.  Rep.  500. 

483.  Siiiffle  or  specific  acts  of 
carelessness.  —  A  single  act  of  casual 
neglect,  in  one  who  has  previously  shown 
himself  to  be  competent,  careful,  and  trust- 
worthy, and  who  has  acquired  a  reputation 
therefor,  does  not,  per  se,  tend  to  prove 
him  careless,  imprudent,  or  unfitted  for  a 
position  requiring  care  and  prudence,  or 
render  the  corporation  liable  for  retaining 
him  in  such  position.  Baulec  v.  AVw  York 
&'  H.  R.  Co.,  59  A^.  Y.  356,  48  How.  Pr.  399, 
T  Am.  Ry.  Rep.  114;  affirming  tz  Barb.  623. 
—Following  Murphy  v.  Pollock,  15  Ir.  C. 
L.  224.— Applied  in  Sullivan  v.  New  York, 
N.  H.  &  H.  R.  Co.,  62  Conn.  209.  Applied 
AND  QUOTED  IN  Powers  V.  New  York  C.  & 
H.  R.  R.  Co.,  60  Hun  19,  14  N.  Y.  Snpp.  408. 
Quoted  in  Dwight  v.  Germania  Life  Ins. 


Co.,  3  N.  Y.  S.  R.  III.— Buckley  v.  Gould 
&>  C.  Silver  Min.  Co.,  8  Sa7vy.  { U.  S.)  394, 
14  Fed.  Rep.  833.  Holland  v.  Southern 
Pac.  Co.,  100  Cal.  240,  34  Pac.  Rep.  666. — 
Quoting  Baltimore  Elevator  Co.  v.  Neal, 
65  Md.  i,i^.- Sullivan  v.  Ntno  York,  N.  H. 
(Sx  H.  R.  Co.,  62  Conn.  209,  25  At  I.  Rep.  711. 
—Applying  Baulec  v.  New  York  &  H.  R. 
Co.,  59  N.  Y.  lid.— Cook  v.  St.  Louis,  I.  M. 
(S«  S.  R.  Co.,  8  Mo.  App.  573.  Hansen  v. 
New  York  &*  B.  Bridge,  9  N.  Y.  S.  R.  726, 45 
Hun  590. — Reviewing  Neubauer  v.  New 
York,  L.  E.  &  W.  R.  Co..  loi  N.  Y.  607.— 
Dallas  City  R.  Co.  v.  Beeman,  74  Tex.  291, 
II  .S".  W.  Rep.  1102.— Following  "Houston 
&  T.  C.  R.  Co.  V.  Myers,  55  Tex.  115. 

Whether  one  act  of  negligence  is  suffi- 
cient to  establish  incompetency  in  a  servant 
depends  upon  the  character  of  the  act. 
McDermott  v.  Hannibal &>  St./.  R.  Co.,  28 
Am.  <Sx  Eng.  R.  Cas.  528,  87  Mo.  285. 

When  it  is  sought  to  charge  an  employer 
by  reason  of  his  having  knowingly  em- 
ployed an  incompetent  servant,  such  incom- 
petency must  be  shown  by  general  reputa- 
tion, and  not  by  specific  acts.  East  Line  &> 
R.  R.  R.  Co.  V.  Scott,  68  Tex.  694,  5  S.  W. 
Rep.  501. 

The  bringing  of  two  railroad  trains  into 
collision  is  such  a  negligent  act  that  evi- 
dence of  that  act  alone  will  suffice  to  show 
the  incompetency  of  the  conductor  who 
caused  it.  Evansville  iS^  T.  H.  R.  Co.  v. 
Guyton,  33  Am.  &'  Eitg.  R.  Cas.  311,  115 
Ind.  450,  14  West.  Rep.  301,  17  N.  E.  Rep.' 

lOI. 

484.  Youth  of  servant.— A  jury  can- 
not ir.  fer  negligence  because  a  railroad  com- 
pany employs  a  telegraph  operator  who  is 
but  seventeen  years  of  age,  where  he  had  a 
year's  experience  and  for  three  months  had 
discharged  his  duties  intelligently,  and  was 
a  "first-class  operator."  Sutherland  v. 
Troy  &"  B.  R.  Co.,  35  N.  Y.  S.  R.  853,  125 
^-  y-  7yj<  4  Silv.  App.  596 ;  reversing  54 
Hun  639,  28  A'.  Y.  S.  R.  201,  8  A^.  Y.  Supp. 

83- 

485.  Habits  and  character  of  ser- 
vant.— The  habitual  intemperance  of  the 
conductor,  under  circumstances  bringing 
knowledge  thereof  to  his  employers,  is 
sufficient  to  render  them  liable  for  injury 
resulting  therefrom.  Chicago  <5>»  A.  R.  Co. 
V.  Sullivan,  63  ///.  293. 

Evidence  that  a  railroad  employe  was 
hasty,  passionate,  and  excitable  does  not  of 
itself  necessarily  show  that  he  is  unfit  for 
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the  post  of  yard  master ;  nor  does  the  mere 
fact  that  he  had  sent  an  engine  upon  the 
track  when  a  coming  train  was  overdue 
conclusively  show  that  the  company  was 
negligent  in  keeping  him  in  its  service, 
since  he  might  have  had  information  show- 
ing that  the  train  would  not  arrive  for  some 
time.  Michigan  C.  R.  Co.  v.  Gilbert,  2  Am. 
&*  Ettg.  R.  Cas.  230,  46  Mich.  176,  9  .V.  \V. 
Rep.  243. 

480.  Time  of  service,  experience, 
etc. — In  an  action  by  an  engineer  for  an 
injury  caused  by  the  negligence  of  a  freight 
conductor,  evidence  that  he  was  put  on  the 
list  of  conductors  some  eight  months  be- 
fore the  accident,  after  having  been  em- 
ployed as  brakeman  for  a  somewhat  longer 
period,  and  that  he  had  once  by  mistake 
carried  a  passenger  by  his  stopping  place, 
and  had  for  that  reason  spoken  disparag- 
ingly of  himself  to  his  employer,  where  it 
appears  that  he  had  nevertheless  main- 
tained a  good  standing,  and  that  no  fault 
had  been  found  with  him  except  by  himself 
for  this  single  blunder,  does  not  make  out 
a  case  of  incompetence.  Michigan  C.  R. 
Co.  V.  Dolan,  32  Mich.  510. 

The  fact  that  a  company  promoted  an 
employe  to  the  position  of  conductor  after 
he  had  served  seven  years  as  car  coupler 
and  shover  is  not  of  itself  sufficient  to 
show  negligence,  where  it  does  not  appear 
that  he  had  ever  shown  himself  incompe- 
tent or  unfaithful  prior  to  the  injury  sued 
for.  Haskin  v.  New  York  C.  &*  H.  R.  R. 
Co.,  65  Barb.  {N.  Y.)  129;  affirmed  in  56  A^. 
Y.  608,  mem. 

In  an  action  for  injuries  resulting  from 
the  negligence  of  a  switchman  in  raising  a 
semaphore  which  regulated  the  arrival  of 
freight  trains,  where  the  evidence  on  both 
sides  showed  that  he  was  an  intelligent 
man  and  that  his  duties  could  be  learned 
III  a  period  estimated  at  from  one  d  ly  to 
one  week,  that  he  had  performed  this  work 
regularly  for  two  weeks  without  a  com- 
plaint until  the  accident,  a  verdict  for  the 
plaintiflf  will  be  set  aside,  there  being  no 
evidence  to  go  to  the  jury  that  defendant 
company  negligently  employed  an  incompe- 
tent person.  Dei>erill  v.  Grand  Trunk  R. 
Co.,  25  U.  C.  Q.  B.  517.— Quoting  Toomey 
V.  London,  B.  &  S.  C.  R.  Co.,  3  C.  B.  N.  S. 
150;  Lovegrove  v.  London,  B.  &  S.  C.  R. 
Co.,  16  C.  B.  N.  S.  691.  —  Applied  in 
0*Sull:van  v.  Victoria  R.  Co.,  44  U.  C.  Q. 
B.  128. 


Plaintiff,  a  yard  switchman,  sought  to  re- 
cover for  an  injury  received  through  the 
alleged  incompetency  of  a  car  inspector. 
The  evidence  sliowed  that  the  latter  was  a 
native  of  Ireland  and  had  been  a  common 
laborer  there,  except  that  he  had  worked 
for  a  few  months  in  putting  brass  into 
freight  cars.  He  worked  in  defendant's 
sliops  from  one  to  two  years  doing  general 
carpenter  work  on  cars,  when  he  was  pro- 
moted to  car  inspector.  He  was  about 
thirty-five  years  old,  and  seemed  to  be 
sober  and  intelligent.  Held,  not  sufficient 
to  show  that  he  was  incompetent.  Gibson 
V.  Northern  C.  R.  Co.,  22  Hun  (A^.  I'.)  289. 

An  engine  was  thrown  from  the  track  by 
a  misplaced  switch  and  killed  plaintifl's  in- 
testate, a  fireman.  It  was  claimed  that  the 
switchman  was  inexperienced  and  incompe- 
tent. It  appeared  that  he  had  been  in  the 
company's  service  for  seven  years  as  a 
baggage  man,  until  three  months  before  the 
accident,  occasionally  acting  as  switchman  ; 
and  that  for  the  last  three  months  he  had 
performed  the  duties  of  switchman,  so  far 
as  appeared,  without  fault  or  neglect,  and 
was  a  man  of  ordinary  intelligence,  llchi, 
sufficient  to  show  that  he  was  competent  to 
perform  his  duties.  Harvey  v.  Nau  York 
C.  (S^  //.  R.  R.  Co.,  8  Am.  &-  Eng.  R.  Cas. 
515,  88. v.  K  481;  reversing  25  Hun  62.— 
Approved  in  Elliot  v.  Chica.go,  M.  &  St. 
P.  R.  Co.,  38  Am.  &  Eng.  R.  Cas.  62,  5  D;ik. 
523,  3  L-  R-  A.  363,  41  N.  W.  Rep.  758. 
-Quoted  in  Burke  v.  Syracuse,  B.  &  N.  Y. 
R.  Co.,  52  N.  Y.  S.  R.  813,  23  N.  Y.  Supp. 

458- 

487.  Suflficiciicy  of  evidence  to 
sliow  that  company  iieg:li$;eiitly  em- 
ployed incompetent   servant.  —  The 

mere  fact  of  the  incompetency  of  a  servant 
for  the  work  upon  which  he  was  employed 
is  not  enou.gh  to  warrant  a  jury  in  finding 
the  master  guilty  of  negligence  in  employ- 
ing him.  Murphy  v.  St.  Louis  &'  I.  M.  R. 
Co.,  2  Am.  &>  Eng.  R.  Cas.  83,  71  Mo.  202. 

In  the  absence  of  any  evidence  as  to  the 
exercise  of  care  in  his  selection,  proof  that 
a  ser\'ant  who  has  been  in  the  service  but 
two  or  three  weeks  was  incompetent  when 
employed  need  not  be  supplemented  by 
proof  of  the  master's  knowledge  of  his  in- 
competency. Lee  V.  Michigan  C.  R.  Co.,  48 
Am.  <S-»  Eng.  R.  Cas.  356,  87  Afich.  574,  49 
N.  W.  Rep.  909. 

A  switchman  went  out  from  liis  station 
to  signal  an  approaching  passenger  train, 
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and  was  sndrlcnly  imf  ressed  with  the  mis- 
taken belief  tliat  a  switch  was  set  wionj^, 
and  hurriedly  rushed  to  it  and  threw  the 
switch,  which  diverted  the  train  from  the 
main  track  to  a  side  track,  causing  it  to 
collide  with  a  freight  train  lying  on  the 
side  track,  which  killed  an  engineer  on 
the  freight  train.  The  switchman  was  but 
seventeen  years  old,  but  the  evidence  showed 
that  he  had  been  fully  instructed  as  to  his 
duties,  and  u!ulcrst(jod  them.  If  he  had 
left  the  switch  alone  no  accident  would 
have  happened.  /A'A/,  insulFicient  to  show 
that  the  company  was  negligent  in  employ- 
ing him,  and  a  nonsuit  \v;is  properly  granted. 
Bitr/ct;  V.  Symcuse,  B.  &•  X.  V.  R.  Co.,  23  A'. 
Y.  Supp.  458,  69  Hun  21,  52  N.  V.  S.  A'. 
813.— DisTiNCUi.sHiNG  Mann  7j.  Delaware 
&  H.  Canal  Co.,  91  N.  Y.  500.  Quoting 
Harvey  v.  New  York  C.  &  H.  R.  K.  Co.,  88 
N.  Y.  486 :  Sutherland  ?'.  Troy  &  B.  R.  Co., 
125  N.  Y.  739,  26  N.  E.  Rep.  609 ;  Forey  v. 
Syracuse.  B.  &  N.  Y.  R.  Co.,  12  N.  Y.  S. 
R.  201, 

A  brakeman  sued  for  injuries  received 
while  coupling  cars,  through  the  alleged 
negligence  of  the  engineer,  and  at  the  trial 
mtrodnced  evidence  that  the  engineer  had 
declared  that  he  would  "as  soon  run  over 
him  as  not."  Nc/d,  that  the  evidence  was 
admissible,  but  the  jury  should  have  been 
charged  only  to  consider  it  for  the  purpose 
of  determining  whether  the  company  had 
selected  an  unsuitable  engineer  ;  that  if  the 
injury  resulted  from  the  malice  of  the  en- 
gineer there  could  be  no  recovery.  Hous- 
ton &^  T.  C.  N.  Co.  V.  IVillie,  5  Am.  &•  En^. 
R.  Cas.  541,  53  Tex.  318,  37  Am.  Rep.  756.— 
F(M,L()WED  IN  International  &  G.  N.  R.  Co. 
V.  Telephone  &  T.  Co.,  69  Tex.  277. 

488.  Prcsiiinption  tliat  company 
ex«'r<'ise(l  du<i  care  in  employment 
of  s«*rvant. — Where  one  employe  seeks  to 
recover  from  the  master  for  an  injury  oc- 
casioned by  the  negligence  of  a  co-employe, 
the  law  presumes  that  the  master  exercised 
due  care  in  the  appointment  of  the  co- 
employe,  and  that  he  was  competent  for  the 
work  assigned  him,  which  must  be  met  by 
proper  averments  and  evidence  to  the  con- 
trary. Summcrhays  v.  Kansas  Pac.  R.  Co., 
2  Colo.  484,  20  Am.  Ry.  Rep.  359.  McDer- 
mott  V.  Hannibal  (S-»  St.  J.  R.  Co.,  28  Am. 
&■>  En^.  R.  Cas.  528,  87  Mo.  285.  Davis  v. 
Detroit  Sp'  M.  R.  Co.,  20  Mich.  105. 

489.  and  suiHciency  of  evi- 
dence to  rebut  the  prcsiiniptioii.— 
Evidence  that  a  brakeman  did  not  answer  a 


signal  to  remove  a  pin  from  a  coupling, and 
that  for  the  two  days  he  worked  with  plain 
till  he  bore  a  very  poor  reputation  as  a  il- 
road  man  among  the  train  hands,  is  wholly 
insufficient  to  overthrow  the  presumption 
that  the  company  exercised  reasonabk-  rare 
and  diligence  in  employing  him.  Van  l)u- 
scn  V.  Lake  Shore  iS~»  M.  S.  R.  Co.,  12  A.  ]  . 
S.  R.  351.  46  //«;;  678,  mem.;  ajjlrmeti  in 
122  A'.  Y.  666,  mem.,  26  A'.  E.  Rep.  754, 
num.,  i\N.   Y.  S.  R.  1015. 

41)0.  Presumption  of  4-oiiipctcncy 
of  si'rvant,  and  its  continuance.— 
The  law  presumes  tJia;  railroad  companies 
employ  persons  of  reasonable  competency 
and  fitness  for  duty,  and  this  presumption 
exists  until  the  company  is  notified  of  tiicir 
incompetency  or  unfitness.  Grai'elle  v. 
Minneapolis  &"  St.  L.  R.  Co.,  3  McCraiy 
{U.  S.)  352,  10  Eed.  Rep.  711. 

Proper  qualifications,  once  possessed,  may 
be  presumed  to  continue,  and  the  master 
may  rely  on  that  presumption  until  notice 
of  a  change.  Blake  v.  Maine  C,  R.  Co.,  70 
Me.  60. 

Where  an  employer  has  shown  due  care 
in  the  choice  of  his  serv.ints,  no  presump- 
tion of  the  larter's  unfitness  arises  after- 
wards; but  if  it  appears  that  a  servant  has 
been  repeatedly  guilty  of  carelessness  or  in- 
competency, it  is  for  tlie  jury  to  detormiiie 
whether  the  master  knew  of  it,  or  ivouid 
have  known  if  he  had  exercised  ordinarv 
care.  Michigan  C.  R.  Co.  v.  Gilbert,  2  ^hn. 
<S^  Enjf.  R.  Cas.  230,  46  Jlich.  176,  9  A'.  W. 
Rep.  243. 

401.  Burden  on  plaintiil'to  sliow 
ncfflifjcnce  in  employment  of  ser- 
vant.— The  mere  fact  that  a  fellow-servant 
is  incompetent  does  not  tend  even  prima 
facie  to  establish  negligence  on  the  part  of 
the  master;  but  the  burden  is  upon  the 
servant  seeking  to  recover  to  establish  the 
fact  that  the  injury  resulted  to  liim  because 
the  master  did  not  exercise  reasonable  and 
proper  care  in  selecting  such  servant.  This 
must  be  affirmatively  established  as  a  fact 
in  the  case,  and  cannot  result  as  the  in- 
ference from  the  circumstance  that  the  ser- 
vant causing  the  injury  was  in  fact  incom- 
petent. Negligence  is  not  to  be  presumed, 
but  must  be  proved.  Van  Dusen  v.  Lake 
Shore  Sf  M.  S.  R.  Co.,  12  N.  V.  S.  R.  351, 46 
Hun  678,  mem.  ;  affirmed  in  122  A^.  Y.  666, 
mem.,  26  N.  E.  Rep.  754,  mem.,  34  A'.  Y.  S. 
R.  1015.  Chicago  &•  E.  /.  R.  Co*  v.  Geary, 
I  ro  ///.  383.  Wonder  v.  Baltimore  &'  O.  R. 
Co.,  32  Md.  411.     McDermott  v.  Hannibal 
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,>  St.  J.  R.  Co.,  28  Am.  6-  Eng,  R.  Cas.  528, 
87  Mo,  285.  Summerhays  v.  Kansas  Pac. 
A'.  Co.,  2  Co/o.  484,  20  Am.  Ry.  Rep.  359. 

402.  to  Hliow  Msrvaiit's  iiicoiii- 

I»«?teiiey  and  the  coiuimiiy'M  kiiowl- 
vdiio  thereof.— Where  the  gravamen  of 
the  complaint  is  negligence  on  the  part  of 
the  employer  in  employing  incompetent 
servants,  the  burden  is  on  plaintill  to  show 
not  only  incompetency  of  the  servants,  but 
that  the  employer  knew,  or  had  reason  to 
believe,  them  to  be  incompetent.  Miirhliy 
V.  .S7.  Louis  (5-  /.  M.  R.  Co.,  4  Mo.  A  pp.  565  ; 
reversed  on  other  grounds  in  71  Mo.  202. 

General  reputation  of  unfitness  is  admis- 
sible, and  may  be  sufficient  to  ciiarge  the 
company  with  knowledge,  as  ignorance 
amounts  to  negligence  when  proper  inquiry 
would  have  brought  the  necessary  informa- 
tion, and  where  it  is  the  duty  of  the  com- 
pany to  make  inquiry;  but  the  burden  of 
proving  unfitness  and  knowledge  thereof  by 
the  company  is  upon  the  plaintiff.  Davis  v. 
Detroit  &*  M.  R.  Co.,  20  Mic/i.  105.— Fol- 
lowed IN  Michigan  C.  R.  Co.  v.  Dolan,  32 
Mich.  510;  Michigan  C.  R.  Co.  v.  Gilbert,  2 
Am.  it  Eng.  R.  Cas.  230,  46  Mich.  176. 

40;{.  to  show  lu^jjlijfoiu'e  in  re- 

tiihiiiig  iuooiiipetent  servant. —  In  a 
suit  by  a  servant  against  his  employer  to 
recover  damages  for  a  personal  injury  from 
negligence  of  a  fellow-servant,  if  it  is  claimed 
that  the  master  was  guilty  of  negligence  in 
retaining  incompetent  servants,  the  burden 
is  on  the  plaintiff  to  prove  it.  Stafford  v. 
Chica<!;o,  B.  &*  Q.  R.  Co.,  114  ///.  244,  2  TV. 
E.  Rep.  185.  .SV.  Louis,  A.  &•  T.  //.  A'.  Co. 
V.  Cor^an,  49  ///.  App.  229. 

404.  Burden  on  company  to  dis- 
prove prima  facie  case. — Where  a  ser- 
vant seeks  to  charge  his  master  for  negli- 
gence in  employing  an  unfit  fellow-servant, 
through  whose  unfitness  the  former  is  in- 
jured, the  proper  rule  of  proof  is  that  when 
the  unfitness  is  shown  to  have  existed  at  the 
time  of  employment  a  prima  facie  case  of 
negligence  is  made  out  against  the  master, 
and  the  burden  is  upon  him  to  disprove 
negligence.  Crandall  v.  Mcllrath,  24  Minn. 
127. 

4.  Instructions: 

405.  Generally.— An  instruction  which 
directed  in  effect  that  laborers  who  are  un- 
der the  control  of  a  superior,  trust  more  or 
less  to  his  care,  was  held  not  vulnerable  to 
the  objection  that   it  simply  enunciates  a 

5  D.  R.  D.— 50. 


proposition  of  fact.     Deppev.  Chicago,  R.  I. 
6*  P.  R.  Co.,  38  lo-wa  592. 

It  is  the  better  rule  for  the  court  to  state 
to  the  jury  the  particular  ground  of  negli- 
gence set  out  in  the  petition,  and  say  to 
them,  in  clear  and  explicit  terms,  tliat  to 
entitle  plaintitf  to  recover  he  must  e.itab- 
lish  the  pariicular  negligence  thus  stated. 
Rucklr^o  V.  Central  fowa  R.  Co.,  64  Iowa 
603,  21  .\'.  \V.  Rip.  103. 

400.  Proper,  {fcncrally.- Whether 
tlie  relation  of  fellow-servant  exists  or  not 
is  a  question  of  fact  to  be  determined  by 
the  jury  from  the  evidence  in  the  case,  un- 
der the  instruction  of  the  court;  and  an 
instruction  so  stating  is  not  o[)en  to  the 
(jbjection  that  the  jury  might  concluile  that 
they  were  the  arbitrary  and  linai  judges  of 
that  question.  Laf:e  Eric  &'  W.  R.  Co.  v. 
Middh-ton,  46  ///.  .///.  218. 

Where  a  petition  clain\ed  to  recover  for 
a  personal  injury  caused  l)y  the  nt;gligciit 
acts  of  the  co-employes,  which  acts  were  set 
out,  it  was  erroneous  to  refuse  to  instruct 
the  jury  that  negligence  must  be  proved  in 
the  mariner  alleged  to  authorize  a  recovery.- 
Manuel  v.  Chica;:o,  R.  /.  &^  P.  A'.  Co.,  5 
Am.  &^  Eut,''.  R.  Cas.  588,  56  /o'i'a  655,  10  A'. 
IV.  Rep.  237.— Foi.r.o\vKi)  in  Fisk  :>.  Chi- 
cago, M.  &  St.  P.  R.  Co..  74  lowii  424. 

Under  the  evidence  which  tends  to  show 
that  the  injury  was  due  to  a  latent  defect 
in  the  lever  of 'a  hand-car,  which  defect  was 
unknown  to  the  plaintitf,  but  was  known  to 
the  foreman  under  whose  immediate  and 
almost  exclusive  control  the  plaintiff  and 
the  hatid-car  were,  the  foreman  having  the 
power  to  hire,  control,  and  disciian,'e  the 
plaintiif,  it  is  proper  to  instruct  the  jury  on 
the  theory  that  the  defect  was  known  to  the 
defendant  and  unknown  to  the  plaintiff. 
Cloavers  v.  Wabash,  St.  L.  &"  P.  R.  Co.,  21 
Mo.  App.  2 1 3. 

In  an  action  for  the  death  of  a  yard  repair 
hand,  caused  by  the  negligence  of  a  switch- 
engine  driver,  the  following  instruction  — 
held,  correct :  "  If  the  jury  believe,  from  the 
evidence,  that  both  the  deceased  and  the 
engine  driver,  at  the  time  deceased  was  in- 
jured, were  in  the  employment  of  the  rail- 
road compan}',  and  that  their  ordinary  occu- 
pations in  such  service  bore  such  relations 
to  each  other  that  the  careless  or  negligent 
conduct  of  the  engine  driver  endangered  the 
safety  of  the  deceased,  then  such  danger  was 
incident  to  the  employment  of  the  deceased, 
and   the    plaintiff    cannot   recover  in   this 
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case."  Chicago  &*  A,  R.  Co.  v.  Murphy,  53 
///.  336.  — Kxi'i.AiNlNr.  Chica.t,'f)  &  A.  K.  Co, 
V.  Kecfc,  47  111.  108.— UisriXGUisiiKi)  in 
Chicago  &  N.  W.  R.  Co.  v.  Taylor.  69  111. 
46r.  Kkvikwp.d  in  Kirk  v.  Atlanta  it  C. 
A.  L.  K.  Co.,  25  Am.  &  Enj,'.  R.  Cas.  517, 
94  N.  Car.  625,  55  Am.  Rep.  621. 

407.  Ciivcn  with  other  iiistrnc- 
tiitiiH  or  iiKxlitlcatioilN.  —  An  error  in 
the  charge  as  to  who  are  fellow-servants  is 
not  fatal,  where  thi;  entire  charge  is  based 
on  the  assumption  that  the  deceased  engi- 
neer and  the  yard  master,  whose  negligence 
was  the  cause  of  damage,  were  fillow-ser- 
vants.  East  Tenii.,  V.  &^  G.  A'.  Co.  v.  Giir- 
ley,  17  Am.  5^  Eiig.  J\'.  Cas.  568,  12  Lea 
(7V;/«.)  46.— Rkvikwed  in  East  Tcnn.,  V. 
&  G.  R.  Co.  V.  Rush,  15  Lea  145. 

In  an  action  to  recover  for  the  death  of  a 
conductor,  caused  by  the  negligence  of  an- 
other servant  in  charge  of  a  semaphore,  the 
defendant  asked,  and  the  court  gave,  an  in- 
struclii)n  embodying  the  rule  as  to  the  lia- 
bility of  a  master  to  one  servant  for  an  injury 
caused  by  the  negligence  of  a  fellow-servant, 
which  was  numbered  i.  The  defendant 
asked  the  court  to  submit  this  question  : 
"At  the  time  of  the  accident  causing  S.'s 
death  did  the  usual  duties  of  S.  and  T.,  the 
semaphore  attendant,  bring  them  habitually 
together  so  that  they  could  exercise  a  mu- 
tual influence  upon  each  other  promotive  of 
proper  caution  ?  "  The  court  submitted  the 
same  with  this  addition:  "So  as  to  make 
them  co-employes  in  the  same  line  of  em- 
ployment, as  explained  in  defendant's  in- 
struction No.  I."  //e/(f,  no  error  in  the 
modification  of  the  question,  as  it  did  not 
require  the  jury  to  pass  upon  the  law.  C/u'- 
£ago  &*  N.  JV,  A'.  Co.  v.  Snyder,  38  Aw.  <S>» 
JCfij:-.  N.  Cas.  1 88.  128  ///.'655,  21  A'.  E. 
A'ep.  520;  former  appeal  W]  III,  376,  7  A^. 
E.  Kcp.  604. 

498.  Iniiiropcr,  generally.— It  is  er- 
ror for  the  court  to  give  to  the  jury  the 
unqualified  instruction  that  "  the  defendant 
is  not  liable  to  the  plaintiff  for  the  negli- 
gence of  its  other  servants  and  employes." 
Baldwin  v.  St.  Louis,  K.  &*  N.  W.  R.  Co., 
15  Am.  &*  Eng.  R.  Cas.  166,  63  Iowa  210,  18 
A^.  W.  Rep.  884. 

A  court  properly  refused  to  instruct  that 
"  if  the  jury  find  that  the  conductor  or  any 
person  in  charge  of  the  cars  at  the  time  di- 
rected the  coupling  of  an  engine  to  a  car, 
the  draw-bars  of  which  were  of  an  unequal 
height,  whereby  the  injury  was  caused,  the 


plaintifT  cannot  recover."  the  injury  being 
the  result  of  the  carelessness  of  a  fellow- 
servant.  Lawless  v.  Connceticiit  River  R. 
Co.,  18  ///;/.  &^  Eng.  R.  Cas.  96,  136  Mass.  r. 

Instructions  are  properly  refused  when 
asked  by  the  defendant  to  the  cllcct  that 
the  negligence  of  a  fellow-servant  of  the 
plaintitf  concurring  with  that  of  the  defend- 
ant, a  c(jmpany  whose  road  crossed  that  of 
the  company  in  whose  emp.,/y  the  servants 
were,  would  be  a  defense.  /"/.  Worth  &"  D. 
C.  A'.  Co.  V,  Mackney,  83  Tex,  410,  18  S.  If, 
R,p.  949. 

400.  Assiiiiiiiiy:  fju'ts  not  proved.— 
It  is  error  for  the  ccnirt  to  submit  a  case  to 
the  jury  on  the  theory  that  the  relation  of 
vice-principal  existed  between  the  defend- 
ant company  and  the  servant  whose  negli- 
gence produced  a  personal  injury  to  the 
plaintifT,  when  there  is  no  testimony  tend- 
ing to  show  that  such  relation  existed,  or 
that' the  negligent  servant  was  at  the  time 
performing  any  duties  devolving  upon  tin- 
principal.  South  Fla.  R.  Co.  v.  li'eese,  32 
Fla.  212,  13  So.  Rep.  436. 

Where  an  employe  sues  his  company  for 
a  personal  injury,  it  is  improper  to  instruct 
the  jury  as  to  the  liability  of  the  com])any 
for  injuries  to  one  employe  by  another, 
where  there  is  noevidence  that  aiiy  employe 
in  any  manner  caused  or  contributed  to  the 
injury.  Gul/,  C.  <Sr-  S.  F.  R.  Co.  v.  lUohn, 
73  Te.x.  637,  4  L.  R.  A.  764,  1 1  .S'.  W.  Re/>. 
867. —  FoM.<nviNG  Robinson  v.  Houston  & 
T.  C.  R.  Co..  46  Tex.  541. 

Where  an  employe  without  experience  is 
engaged  in  dangerous  work  under  a  fore- 
man who  is  experienced,  it  cannot  be  said 
that  the  danger  is  as  open  to  the  observa- 
tion of  the  employe  as  to  the  superintend- 
ent, and  a  court  is  justifiable  in  refusing  to 
so  charge.  Texas  &■'  P.  R.  Co.  v.  French, 
{Tex.  Civ.  A  pp.)  22  S.  IV.  Rep.  866. 

500.  AsHuniiiig  facts  not  pleaded. 
— It  is  error  to  instruct  the  jury  that  the 
company  is  liable  if  plaintifT  "was  hurt 
through  the  negligence  of  its  employes 
while  they  were  performing  services  within 
the  scope  of  their  employment."  The  right 
of  recovery  should  be  confined  to  the  spe- 
cific negligence's  and  causes  of  action  al- 
leged in  the  declaration.  Chicago  &*  A.  R 
Co:  v.  Lantmert,  12  ///.  App.  408. 

501.  Ignoring  nuiterial  issues.— 
PlaintifT, a  "car-catcher."  was  injured  while 
attempting  to  reach  the  top  of  a  freight 
car.    The  evidence  showed  that  the  car  in 
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question  was  furnished  with  ladders  at  the 
ends,  svhilst  otiier  cars  usually  had  ladders 
on  the  sides.  The  cars  collided  with  the 
rear  car  of  a  number  that  had  been  switched 
onto  the  next  track,  but  had  not  been  drawn 
far  enough  from  the  switch-stand  to  clear 
the  car  on  which  plaintifT  was.  The  night 
on  which  the  accident  took  place  was  very 
dark.  Held,  that  an  instruction  which  at- 
tributed plaintilT's  injuries  to  the  position 
of  the  ladder  wliich  lie  was  climbing,  and  to 
the  darkness,  was  properly  refused,  when  it 
ignored  the  fact  that  if  plaintifT  acted  with 
proper  care  on  his  part,  and  the  accident 
was  due  to  the  negligence  of  another  em- 
ploye which  caused  the  car  of  plaintill  to 
be  thrown  onto  a  track  which  was  not  clear, 
the  defendant  would  be  liable.  Chase  v. 
Burlinirton,  C.  R.  Sf  N.  R.  Co.,  38  A/>t.  &^ 
JCnjr.  R.  Cas.  148,  76  foica  675,  39  A^.  IV. 
Ri^.  196. 

In  an  action  by  the  widow  and  children 
of  an  engineer  killed  in  the  service,  by  the 
alleged  negligence  of  the  receivers  in  charge 
of  a  railway,  the  court  having  charged  fully 
upon  the  duties  of  employer  and  employe, 
and  upf)n  negligence  and  due  care,  tlie  de- 
fendants asked  the  charge  :  "  If  the  defend- 
ants had  proi)er  rules  and  gave  proper  in- 
structions to  employes,  and  the  accident 
happened  by  reason  of  the  violation  of  said 
rules  or  instructions  by  Whitcomb's  fellow- 
servants,  defendants  are  not  liable."  Tlie 
instruction  was  refused,  and  properly,  be- 
cause it  does  not  fully  announce  the  rule 
without  the  qualification  "  that  if  the  fellow- 
servant  or  servants  who  vi(jlated  such  rules 
and  instructions  of  the  master  were  unfit 
and  incompetent  within  the  knowledge  of 
the  master,  and  as  a  consequence  the  injury 
occurred,"  there  being  testimony  as  to  the 
unfitness,  etc.,  of  the  conductor  of  the  col- 
liding train.  Bonner  v.  Whitcomb,  80  Tex. 
178,  15.9.  W.  Rep.  899. 

502.  I{;ii(>riii{;  the  issue  of  contrib- 
utory negligence. — Where  there  is  some 
evidence  of  negligence  on  the  part  of  an 
employ^  injured  by  the  fault  of  fellow- 
servants  which  should  be  considered  as  les- 
sening the  amount  of  damages,  it  is  error 
in  the  trial  judge  to  say  in  the  hearing  of 
the  jury  that  the  doctrine  of  contributory 
negligence  does  not  apply  to  this  case. 
Atlanta  <S-  R.  A.  L.  R.  Co.  v.  Ayers,  53  Ga. 
12. 

An  instruction  which  in  effect  makes  the 
defendant  company  responsible  for  any  neg- 


ligence or  mismanagement  on  the  part  of 
any  agent  or  employe,  while  it  permits  the 
plaintifT,anotheremploye,  to  recover  against 
the  company,  although  he  may  have  been 
guilty  of  slight  negligence,  is  erroneous. 
Chicat^o,  K.  &^  N.  R.  Co,  v.  Brown,  44  Kan. 
384,  24  Pac.  Rep.  497. 

The  objection,  in  an  action  against  the 
master  for  the  wrongful  death  <>i  an  em- 
ploye resulting  from  the  negligence  of  a 
co-employe,  that  an  instruction  ignores  the 
question  of  contributory  negligence  of  the 
deceased  and  the  hitter's  knowledge  of  the 
incompetency  of  his  co-employe,  cannot  be 
sustained,  where  such  instruction  requires 
the  jury  to  find  that  deceased  was  injured 
"without  negligence  on  his  part  directly 
contributing  "  to  it,  and  other  instructions 
declare  that  plaintiff  cannot  recover  if  de- 
ceased was  guilty  of  negligence,  or  if  he 
knew,  or  by  the  exercise  of  reasonable  care 
might  have  known,  that  his  co-employe  was 
negligent  or  incompetent ,  and  th;it  deceased 
thereafter  remained  in  defendant's  employ. 
Grube  v.  Afimuri  Pac.  R.  Co.,  41  Am.  &• 
Enjr.  R.  Cas.  35/.  98  Mo.  330,  1 1  ,S:.  W.  Rep. 
736,  4  L.  R.  A.  773- 

503.  Incorrectly  stating  tlie  law.— 
Where  a  fireman  is  killed  through  the  ne.fjli- 
gence  of  an  engineer  and  it  is  sought  to  avoid 
the  rule  of  fellow-service  and  make  the  com- 
pany liable,  an  instr.iction  to  the  effect  that 
though  the  enginee-  was  competent  and 
skilful  in  other  respects,  yet  the  company 
would  be  liable  if  he  was  rendered  incom- 
petent by  reason  of  intoxication,  is  prop- 
erly refused  unless  it  appear  that  the  com- 
pany knew  of  such  intoxication.  Sterens  v. 
San  Francisco  <&>•  A^.  P.  R.  Co.,  loo  Ca/.  554, 
35  Pac.  Rep.  165. 

The  injury  sued  for  having  been  caused 
by  the  falling  of  a  piece  of  timber  upon  the 
foot  of  plaintiff  in  the  shop  of  a  company, 
where  he  was  employed,  by  the  alleged  neg- 
ligence of  a  co-employe,  it  was  not  error  to 
refuse  the  charge,  "  If  the  injury  to  the 
plaintiff  would  not  have  resulted  except  by 
the  negligence  of  a  fellow-servant,  and  such 
negligence  of  the  fellow-servant  caused  the 
injury,  he  cannot  recover."  Georgia  R.  &* 
B.  Co.  V.  Brown,  48  Am.  &•  Eng.  R.  Cas. 
368,  86  Ga.  320,  \2  S.E.  Rep.  812.— Adher- 
ing TO  Georgia  R.  Co.  v.  Ivey,  73  Ga.  499  ; 
Thompson  v.  Central  R,  &  B.  Co.,  54  Ga. 
509.— Followed  in  Georgia  R.  &  B.  Co.  v. 
Miller,  90  Ga.  571. 

A  switchman  suing  for  an  injury  charged 
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the  company  with  negliirence  both  in  em- 
ploying fellow-servants  and  in  failing  to 
properly  block  its  guard  rails.  Held,  that 
It  was  error  to  instruct  the"  jury  so  as  to 
make  the  con  pany  liable  for  the  negligence 
of  a  fellow-sei  vant  regardless  of  his  gen- 
eral competency  or  fitness,  and  of  the  neg- 
ligence of  the  company  in  employing  him, 
and  that  the  law  makes  the  comjjany  abso- 
lutely liable  for  the  condition  of  its  track, 
regardless  of  the  fact  that  the  switchnum 
had  Vnowledge  of  how  it  was  constructed, 
and  continued  to  work  without  complaint, 
and  without  promise  or  expectation  of 
change.  Illinois  C  Vv'.  Co.  v.  iMorrissty,  45 
///.  App.  127. 

While  it  may  be  conceded  that  a  mere 
foreman,  as  the  word  "  foreman  "  is  gener- 
ally understood  —  that  is,  as  a  laborer  with 
power  to  superintend  the  labor  of  those 
working  with  him  —  is  a  co-employe  so  far 
as  his  own  mere  labor  is  concerned,  for 
whose  negligence  in  that  capacity,  resulting 
in  injury  to  a  co-employe,  the  master  is  i.ot 
liable,  yet  an  instruction  asked,  to  the  effect 
that  the  master  would  not  be  liable  for  any 
negligence  of  the  foreman,  unless  it  was  in 
the  employment  of  incompetent  men,  or  in 
the  use  of  unfit  machinery  or  appliances, 
was  properly  refused.  Baldwin  v.  St.  Louis, 
K.  &*  X.  Ji.  Co.,  68  loim  37,  25  N.  IV.  Rep. 
918. 

The  court  having  defined  the  relations  of 
fellow-servants,  added  the  following :  "  Pro- 
vided there  is  a  natural  or  necessary  con- 
nection between  t'^"  different  classes  of 
service,  such  as  net,  :.iarily  brings  the  ser- 
'aiiis  in  contact  with  each  other  in  the 
prosecution  of  their  work,  however  dissim- 
ilar their  occupations  may  be."  This  qual- 
ification was  error,  and  its  correction  having 
been  refused  is  ground  for  reversal.  Inter- 
natioiuil  6-  G.  N.  R.  Co.  v.  Ryan,  82  Tex. 
565,  18  S.   IV.  Rep.  219. 

*»04.  MisUvuliii;?  iiistructloiis. — In 
a  case  where  it  is  clear  that  a  conductor 
was  in  charge  of  the  train,  and  the  engineer 
and  brakeman  therefore  fellow-servants,  it 
is  misleading  and  erroneous  for  the  court, 
in  his  charge,  to  state  imaginary  cases  in 
which  the  engineer  might  become  the  su- 
perior of  the  brakeman.  East  Tenn.,  V.  &* 
G.  R.  Co.  V.  Smith,  89  Tenn.  114,  14  5.  W. 
Rep,  1077. 

Where  the  plaintifl  voluntarily  placed 
himself  in  a  position  of  danger,  and  was 
injured  by  the  alleged  negligence  of  a  sin- 


gle co-employe,  and  the  court  instructed  the 
jury  that  "  If  he  [the  plaintiff]  did  all  that  a 
prudent  and  careful  man  could  or  should  do 
in  the  situation  in  which  he  was  placed,  and 
his  calamity  was  brought  upon  him  by  the 
negligence  of  other  employes,  he  is  entitled 
to  recover  " — /icld,  that  such  instruction  is 
inexact  and  erroneous  ;  and  where  the  court 
immediately  afterwards,  and  in  the  same 
connection,  instructed  the  jury  that  their 
verdic  should  i)c  their  conscientious  jtidg- 
mert  o\\  the  facts  of  the  case,  "applying  the 
law  as  h(!re  given  " — /uid,  that  these  two  in- 
structions may  have  misled  the  jury.  K'trn- 
sas  Pac.  R.  Co.  v.  Peavey,  34  Kan.  472,  8 
Pac.  Rep.  780. 

r)05.  l>irocting  verdict.— Wliere  it 
is  doubtful  v.'hether  a  train,  which  caused 
an  injury  to  a  servant,  was  in  charge  of  the 
regular  conductor  or  of  the  yard  master,  it 
is  error  for  the  court  to  order  a  verdict  for 
the  company  on  the  ground  that  the  train 
was  in  charge  of  the  yard  master,  who  was 
a  fellow-servant  of  tl.e  injured  employe. 
Ritt  V.  Louisville  &^  N.  R.  Co.,  (Ky.)  31  Am. 
&*  Eng.  R.  Cas.  289,  4  S.  W.  Rep.  796. 

Where  the  engineer  upon  a  passenger 
train  seeks  to  recover  for  injuries  received 
in  a  cf)lliHion  of  his  triiin  with  a  freight 
train,  and  there  is  evidence  tending  to  show 
that  the  injury  was  ciiused  by  the  wilful 
neglect  of  not  only  the  engineer  but  the 
conductor  of  the  freight  train,  who  had  the 
power  to  direct  its  movements,  the  court  did 
not  err  in  refusing  a  peremptory  instruc- 
tion. Kentucky  C.  R.  Co.  v.  Ackley,  87  Ky. 
278,  12  Am.  St.  Rep.  480,  8  S.  W.  Rep  691, 
10  Ky.  L.  Rep.  170. 

5.   Questions  of  Law  and  Fact. 

500.  Plsiiiitilfs  c>oiitril>iitory  iicg- 
lijyeiice. — The  question  of  contributory 
negligence  on  the  part  of  an  injured  em- 
ploye is  one  of  fact  for  the  determination 
of  the  jury.  McGovern  v.  Central  Vt.  R. 
Co.,  123  Al.  V.  280,  25  A'.  E.  Rep.  373,  33  iV. 

V.  S.  R.  416  ;  reversing  53  Hun  635,  24  A'. 

Y.  S.  R.  946,  6  iV.  iKsupp.  838.  Puten  v. 
Central  R.  &'  B.  Co.,  88  Ga.  228,  14  .V.  p:. 
Rep.  185. 

Whether  the  master  of  the  machinery 
was  unskilful  or  otherwise  incompetent  for 
his  position,  or  whether  the  injury  sued  for 
was  in  any  manner  the  result  of  his  unskil- 
fulness  or  other  incompetency,  and  not  of 
the  want  of  care  on  the  part  of  the  de- 
ceased, were  questions  for  the  jury  to  deter- 
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mine upon  the  facts  of  the  case.  Cumber- 
html  &^  P.  R.  Co.  V.  State.  44  Mti.  283,  45 
Md.  229. 

5<)7.  Company's  negligence,  gen- 
erally.— Whether  or  not  the  company  pre- 
scriljes  the  proper  rules  and  conditions 
under  which  its  servants  should  be  required 
or  permitted  to  enter  bins  of  an  elevator  at 
the  bottom  is  a  question  for  the  considera- 
li  jm  of  the  jury.  McGovcrn  v.  Central  Vt. 
R.  Co..  I  23  A'.  Y.  2S0,  25  A^.  E.  Rep.  373,  ^ 
X.  V.  S.  R.  416;  reversing  53  //un  635,  24 
X.   )'.  .V.  A'.  946,  6  A^.   }'.  'Sit/>p.  838. 

PiaintifT,  a  switchman  in  the  employ  of 
dcfenckuit,  was  directed  by  the  foreman  of 
I  lie  switching  crew  to  assist  him  in  coup- 
ling an  engine  to  a  flat  car.  According  to 
isiMue  of  the  evidence  the  draw-head  of  the 
car  sunk  flush  with  the  end  of  the  car 
wiicn  the  engine  struck  the  car,  and  plain- 
tilt  was  caught  between  the  car  and  engine, 
and  injuied.  The  evidence  showed  that 
the  play  of  a  draw-bar  was  from  i  to  4 
inches,  and  that  this  draw-bar  was  10  to  12 
iiijijos  long.  Held,  sufficient  evidence  of 
defendant's  negligence  to  require  the  sub- 
mission of  that  question  to  a  jury.  Bennett 
V.  Xorthern  Pac.  R.  Co.,  3  N.  Dak.  91,  54 
A".  IV .  Rep.  314. 

PiaintifT,  who  was  an  employe,  claimed 
that  the  accident  was  caused  either  by  a 
d'^fective  guard  rail,  or  by  the  excessive 
s|)ee(i  of  the  train  around  a  curve.  The 
plaintifl  did  not  describe  the  position  of  the 
rail  on  the  day  of  the  accident,  but  as  it 
was  "a  few  days,"  or  "  several  days,"  or  "  a 
couple  of  days"  before  that  time;  while 
the  testimony  of  defendant's  witnesses  was 
jjositive  and  uncontradicted  that  a  new  rail 
had  been  put  in  proper  position  on  the  day 
before  the  accident.  Held,  that  the  evi- 
dence as  to  the  defect  in  the  rail  was  insuf- 
ficient, and  that  if  the  accident  was  caused 
by  excessive  speet  .t  was  due  to  the  rtegli- 
gence  of  a  fellow-servant,  and  that  on 
neither  of  the  grounds  alleged  was  it 
jjroper  to  submit  the  case  to  the  jury.  Mil- 
ler V.  Cornwall  R.  Co.,  154  Pa.  St.  473,  26 
////.  Rep.  TJC). 

508.  Nejiligence  in  selecting  in- 
competent servants.— A  brakcman  from 
a  standing  freight  train  was  sent  forward 
on  a  flark  night  to  signal  an  approaching 
train,  but  he  failed  to  give  the  proper  signal, 
and  there  was  a  collision,  which  killed  the 
engineer  of  the  standing  train.  The  brake- 
man  had  only  been  employed  a  few  days, 


and  had  only  made  two  or  three  trips,  and 
had  only  signaled  one  train  at  night  before, 
and  then  the  conductor  found  fault  with 
the  manner  of  doing  it.  The  usual  way  to 
signal  trains  was  by  the  use  of  a  red  light, 
and  on  dark  nights  to  also  use  tor|)edoes, 
but  the  brakeman  did  not  know  this,  and 
only  took  the  lantern.  Held,  sullicient  to 
justify  a  submission  to  the  jury  of  the  ques- 
tion whether  the  company  had  exercised 
due  care  in  the  selection  of  tlie  brakeman. 
Mann  v.  Delaware  6-»  //.  Canal  Co.,  \i 
yhn.  £»  Enj^'-.  R.  Cas.  199,  91  A'.  V.  495.— 
DisrixGUisiUNG  Laning  v.  New  York  C. 
R.  Co.,  49  N.  Y.  521,  10  Am.  Rep.  417. 
Reviewing  Flike  v.  Boston  &  A.  R.  Co., 
53  N.  Y.  549,  13  Am.  Rep.  545  ;  Booth  7'. 
Boston  &  A.  R.  Co.,  73  N.  Y.  38,  29  Am.  Rep. 
97  ;  Fuller  7/.  Jewett,  80  N.  Y.  46,  36  Am. 
Rep.  575.— Distinguished  in  Burke  7'. 
.Syracuse,  B.  &  N.  Y.  R.  Co.,  52  N.  Y.  S.  R. 
S13,  23  N.  Y.  Supp.  45S.  Quoted  in  Newell 
V.  Ryan,  40  Hun  (N.  Y.)  2'S6. 

A  yard  master  directed  the  plaintifl  to  go 
under  a  car  on  a  track  to  repair  it,  and 
assured  him  that  he  would  be  notified  if 
any  other  cars  were  seen  approaching;  but 
no  notice  was  given,  and  a  car  with  a  broken 
brake  was  run  down  the  track  against  the 
one  under  which  the  plaiiitift  was  working. 
The  evidence  showed  previous  similar  acts 
of  negligence  on  the  part  of  the  yard  master, 
which  had  been  reported  to  the  superintend- 
ent, and  that  he  had  promised  to  discharge 
him.  Held,  that  the  question  of  the  com- 
pany's negligence  in  not  employing  a  com- 
petent yard  master  was  properly  submitted 
to  liic  jury.  Sutton  v.  .Xew  York,  L.  E.  tS^» 
\V.  R.  Co.,  50  h\  Y.  S.  R.  514,  66  Hun  632, 
21  N.  Y.  Supp.  312.— Applying  Baulec  7-. 
New  York  &  H.  R.  Co.,  59  N.  Y.  356; 
Cop[iins  7'.  New  York  C.  »t  H.  R.  R.  Co., 
122  N.  Y.  557,  34  N.  Y.  S.  R.  214. 

50i>.  Servant's  incompetency.— The 
yard  master  himself  may,  if  competent,  act 
as  brakeman  on  a  car  being  moved  ;  but  if 
he  has  only  one  arm,  and  the  evidc'iice 
shows  that  he  failed  to  control  and  check 
the  speed  of  the  moving  car,  though  no 
defect  in  the  brake  was  di.-.covererl  before 
or  after  the  accident,  it  is  a  question  for  the 
jury  whether  he  was  a  coni[ietent  brakeman. 
LouisTille  &^  A".  R.  Co.  v.  DaT'Li,  91  ^Ua.  487, 
8  So.  Rep.  552. 

Where  an  employesues  for  injuries  alleged 
to  have  resulted  from  the  neglig'^nce  of  a 
co-employe,  and  evidence  is  introduced  on 
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the  trial  tending  to  show  the  habitual  negli- 
gence of  such  co-employe,  and  that  the 
plaintifT  had  knowledge  thereof,  and  the 
defendant  attempted,  by  asking  the  court 
to  give  certain  instructions,  to  submit  the 
question  of  tlie  co-employe's  incompetency 
and  habitual  negligence  and  the  plaintifl's 
knowledge  thereof  to  the  jury,  but  the 
court  refused — //M,  error.  A'a/isas  I\xc.  R. 
Co.  V.  l\\ivcy,  34  Kan.  472,  8  Pac.  Rep.  780. 

It  appeared  that  a  train  dispatcher  tel- 
egraphed to  a  local  operator  to  flag  and 
hold  a  certain  train.  He  flagged  it  and 
stopped  it  for  another  train  to  pass,  but 
instead  of  holding  it,  allowed  it  to  proceed, 
and  it  collided  with  another  train  and  killed 
plaintiff's  intestate,  an  engineer.  It  was 
sought  to  hold  the  company  liable  on  the 
ground  that  the  operator  was  inexperienced 
and  incompetent.  The  evidence  showed 
that  he  was  seventeen  years  old,  intelligent, 
and  had  performed  his  duties  for  three  or 
four  months  in  a  satisfactory  manner.  Held, 
that  the  question  of  his  competency  was  for 
the  jury.  Sutherland  v.  Troy  &^  B.  R.  Co., 
8  A^.   V.  Supp.  83. 

Plaintiff,  a  fireman,  was  injured  in  a  colli- 
sion at  night  witli  a  partially  disabled  engine 
which  was  running  "  wild"  to  repair  shops 
in  charge  of  an  engineer  of  but  little  experi- 
ence. HcU,  that  it  was  a  question  for  the 
jury  whether  the  engineer  was  competent 
to  run  such  an  engine  at  night.  O' Lattghlin 
V.  New  York  C.  &*  H.  R.  R.  Co.,  9  iv.  V. 
S.  R.  384,45  //itn  588;  ixffirmed  in  113  A'.  Y. 
623,  num.,  20  N.  E.  Rep.  876,  22  N.  Y.  S.  R. 
992. 

Plaintiff,  a  brakeman  on  a  passenger  train, 
was  injured  by  a  collision  with  a  freight 
train  at  a  station.  It  was  the  duty  of  the 
company's  flagman  to  signal  the  freight 
train  to  stop  to  allow  the  passenger  train  to 
take  a  siding,  but  at  the  time  of  the  collision 
he  gave  a  signal  which  was  understood  by 
the  men  on  both  trains  to  move  on.  Held, 
that  the  case  should  have  been  submitted 
to  the  jury  on  the  question  of  the  company's 
negligence  in  employing  a  negligent  or 
incompetent  flagman.  (Martin,  J.,  dissent- 
ing.) Bossoutv.  Rome,  IV.  &•  O.  R.  Co.,  10 
N.-  Y.  Supp.  602,  32  N.  Y.  S.  R.  884 ;  af- 
firmed in  126  N.  Y.  646,  27  A^.  E.  Rep.  853. 
— Reviewing  Purdy  t/.  Rome,  W.  &  O.  R. 
Co.,  5  N.  Y.  Supp.  217. 

510.  Coinpaii,v'8  knowledfi^e  of  iu- 
coinpetciicy.  —  Plaintiff's  intestate  was 
killed  while  shoveling  snow  from  the  track 


on  a  city  street,  on  a  stormy  morning,  by  a 
backing  engine.  Plaintiff's  evidence  showed 
that  the  engineer  in  charge  had  previously 
and  frequently  run  engines  through  the  yard 
and  across  the  streets  without  giving  notice, 
which  had  been  brouglit  to  the  knowledge 
of  the  company's  superintendent  and  train 
dispatcher.  Held,  suHicient  to  warrant  a 
submission  to  the  jury  whether  the  company 
knew,  or  ought  to  have  kncnvii,  of  the  neg- 
ligent habits  of  the  engineer.  II 'till  v.  Dela- 
ware, L.  &^  IV.  R.  Co.,  7  A'.  }'.  Supp.  709. 

511.  Who  arc  fellow-servants — 
Question  of  fact.— The  definition  of  fel- 
low-servants may  be  a  question  of  law,  but 
it  is  always  a  question  of  fact,  to  be  deter- 
mined from  the  evidence,  whether  a  given 
case  falls  within  the  definition.  Chicago,  B. 
<&-  Q.  R.  Co.  V.  Bell,  112  ///.  360.— Fol- 
lowing Indianapolis  &  St.  L.  R.  Co.  v. 
Morgenstern,  106  111.  216. — Chicago  &^  ^1. 
R.  Co.  V.  Kelly,  127  ///.  637,  21  N.  E.  Rep. 
203;  affirming  28  ///.  App.  655.  Lake  Eric 
&>  IV.  R.  Co.  V.  Middleton,  142  ///.  550,  32 
A^.  E.  Rep,  453.  Pullman  Palace  Car  Co.  v. 
Laack,  143  ///.  242,  32  A'.  E.  Rep.  285. — AP- 
PLYING Indianapolis  &  St.  L.  R.  Co.  v. 
Morgenstern,  106  III.  216;  Chicago  &  N.W. 
R.  Co.  V.  Moranda,  108  111.  576. — Louisville, 
E.  (S^  St.  L.  Con.  R.  Co.  v.  Haivthorn,  147  III. 
226,  35  N.  E.  Rep.  534. — Following  Chi- 
cago &  N.W.  R.Co.  V.  Moranda,  93  111.  302. 
—  Wabash,  St.  L.  &^  P.  R.  Co.  v.  Deardorff, 
14  ///.  App.  401.  Chicago  *$-•  A.  R.  Co.  v. 
Hoyt,  16  ///.  App.  zyj.  Wabash,  St.  L.  &» 
P.  R.  Co.  V.  Mahaffee,  16  ///.  App.  290.— 
Quoting  Chicago  &  N.  W.  R.  Co.  v.  Mo- 
randa, 108  111.  ^^76.— Chicago  &^  A.  R.  Co.  v. 
Kelly,  25  ///.  App.  17.  Joliet  Steel  Co.  v. 
Shields,  32  ///.  App.  598.— FOLLOWING  Chi- 
cago &  N.  W.  R.  Co.  V.  Moranda,  108  111. 
576;  Chicago*  A.  R.Co.  7'.  Kelly,  127  III. 
637,  21  N.  E.  Rep.  203;  Chicago  &  E.  I.  R. 
Co.  t'.  Geary,  no  III.  383.  —  Hobbold  v.  Chi- 
cago Sugar  Refining  Co.,  44  ///.  App.  418. — 
Quoting  Chicago  &  A.  R.  Co.  v.  May,  108 
111.  288  ;  Abend  v.  Terre  Haute  &  I.  R.  Co., 
1 1 1  111.  202  ;  Chicago  &  N.  W.  R.  Co.  v.  Mo- 
randa, 93  111.  302;  Indianajiolis  &  St.  L.  R. 
Co.  V.  M  irgenstern,  106  111.  216. — Chicago 
&>  N.  W.  R.  Co.  V.   Tuite,  44  ///.  App.  535. 

Theleman  v.  Moeller,  73  Io7va  108,  34  A'.  W. 
Rep.  765.  McGowan  v.  St.  Louis  &•  I.  M. 
R.  Co..  61  Mo.  528.  Baltimore  (S^•  O.  R.  Co. 
v.  .yfcKemie,  24  .,'////.  iS~*  Eng.  R.  Cas.  395,  81 

Va.  71. 
As  to  whether  negligence  in  fact  is  shown. 
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and  whether  the  party  killed  thereby  was  a 
fellow-servant  and  received  the  injury  from 
another  servant  of  the  same  master  in  the 
same  line  of  duty,  bringing  them  often  to- 
gether, co-operating  in  the  same  work,  tins 
court  is  precluded  from  determining.  /«- 
dianapolis  &»  St.  L.  A'.  Co.  v,  Morgenstern, 
12  Am.  &•  Eng.  R.  Cas.  228,  io5  ///.  216. — 
Applied  in  Pullman  Palace  Car  Co.  v, 
Ln  ;  k,  143  111.  242;  Lake  Erie  &  W.  R.  Co. 
V.  Middleton,  46  111.  App.  218.  FoLLOWEU 
IN  Chicago,  B.  &  Q.  R.  Co.  v.  Bell,  H2  111. 
360.  Followed  and  quoted  in  Lake 
Eric  &  W.  R.  Co.  v.  Middleton,  142  III.  550, 
QuoiEi)  IN  Hobbold  v.  Chicago  Sugar  Re- 
fining Co.,  44  111.  App.  418. 

In  a  suit  to  recover  for  negligence  re- 
sulting in  the  death  of  a  section  f(jreman 
having  charge  and  oversight  of  repairs  upon 
a  certain  part  of  the  road  track,  it  is  error  to 
instruct  the  jury  thai  such  foreman  is  not 
engaged  in  the  same  line  of  duty  with  an  en- 
gineer and  fireman  running  with  the  de- 
fendant's locomotive  engines,  and  therefore 
not  within  the  rule  which  exempts  the 
common  employer  from  liability  to  one  of 
its  employes  for  damages  resulting  from  the 
fault,  etc.,  of  a  fellow-servant.  Whether 
such  persons  were  so  operating  and  con- 
sociating  is  a  question  of  fact  for  the  jury, 
and  not  of  law.  Chicago  &»  N.  IV.  R.  Co. 
V.  Moraiida,  17  Am.  &'  Eng.  R.  Cas.  564, 
loS  ///.  576.— Applied  in  Pullman  Palace 
Car  Co.  V.  Laack,  143  III.  242.  Followed 
IN  Joliet  Steel  Co.  7'.  Shields,  32  111.  App. 
598.  Quoted  in  Wabash,  St.  L.  &  P.  R. 
Co.  7'.  Mahaffee,  16  111.  App.  290. 

The  employment  of  one  as  a  member  of  a 
fence  gang  does  not,  as  a  matter  of  law, 
bring  him  into  co-operation  with  a  loco- 
motive engineer,  or  into  such  association  or 
personal  relation  with  the  latter  as  that  the 
i  rmer  can  exercise  an  influence  over  him 
promotive  of  proper  caution  in  respect  to 
their  mutual  safety.  Louisville,  E.  &>  St.  L. 
Con.  R.  Co.  v.  Hawthorn,  147  ///.  226,  35 
A'.  E.  Rep.  534. 

Where  a  person  employed  to  unload  fence 
posts  from  a  freight  car  attached  to  a  loco- 
motive is  injured  by  the  engineer  starting 
the  train  suddenly  and  without  notice  or 
warning,  the  servant  so  injured  and  the  en- 
gineer cannot  be  held,  as  a  matter  of  law,  to 
be  fellow-servants,  or  as  co-operating  in  a 
particular  business.  Louisville,  E.  iS-*  St.  L. 
Con.  R.  Co.  V.  Hawthorn,  147  ///,  226,  35  A'. 
E.  Rep.  534. — Distinguishing  Abend  v. 
Terre  Haute  &  I.  R.  Co.,  m  111.  202, 


512.  Who  arc  feIlow-servant.s,  a 
question  of  law.— Whether  or  not  an  em- 
ploye occupies  tile  position  of  a  fellow-ser- 
vant to  another  employe  de[)ends  upon, 
whether  the  person  whose  status  is  in  ques- 
tion is  charged  with  the  performance  of  a 
duty  which  projjcrly  belongs  to  the  master. 
What  he  is  employed  to  do  is  a  question  of 
fact;  in  what  capacity  an  employe  acts  is  an 
inference  of  law.  Where  the  facts  are  not 
disputed  the  question  is  one  of  pure  law. 
Duhe  V.  Lciuiston,  83  Me.  211,  22  ^Itl.  Rep. 
112. 

Where  the  facts  are  undisputed  as  to  the 
duties  of  fellow-servants  it  is  fur  the  court 
to  say  whether  they  come  within  the  rule 
which  exempts  the  master  from  liability  for 
injuries  suffered  by  one  from  the  negligence 
of  the  other  servant.  Dealcy  v.  Philadelphia 
&^  A\  R.  Co.,  16  Rhila.  (J'a.)  122.  -Ouoting 
Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  St. 
43S.  Reviewing  MuUan  t'.  Philadelphia  cS: 
S.  M.  Steamship  Co.,  78  Pa.  St.  25  ;  Haas  v. 
Philadelphia  k  S.  M.  Steamship  Co.,  88  Pa. 
St.  269. 

5i;5.    mixed  question    of  law 

and  fact. — Whether  two  servants  of  the 
same  master,  in  any  ^iven  case,  are  fellow- 
servants  is  a  mixed  question  of  law  and  of 
fact,  and  in  the  trial  court  it  should  be  con- 
sidered in  both  aspects.  It  is  for  the  court, 
by  proper  instruction,  to  explain  and  define 
the  relation  of  fellow-servants,  so  far  as  it  is 
capable  of  legal  definition,  and  for  the  jury, 
in  considering  the  evidence,  to  determine 
whether  the  relation  thus  defined  In  fact  ex- 
isted. L^ake  Erie  &>  IF.  R.  Co.  v.  Middle- 
ton,  142  ///.  550,  32  X.  E.  Rep.  453.— Fol- 
lowing and  quoting  Indianapolis  &  St.  L. 
R.  Co.  V.  Morgenstern,  106  111.  216. — Chicago. 
B.  &^  Q.  R.  Co.  V.  Eitagerald.  40  ///.  .  ///. 
476.  Lake  Erie  &>  II'.  A\  Co.  v.  Middleton, 
46  ///.  App.  218. — Applying  Indianapolis 
&  St.  L.  R.  Co.  V.  Morgenstern,  106  111.  216 ; 
Chicago  .t  A.  R.  Co.  v.  Kelly.  127  III.  637. 

514.  AVIu>  is  a  viee-prineipal.  —A 
brakeman  on  a  freight  train,  while  getting 
on  an  engine  from  a  freight  yard,  was  in- 
jured by  striking  ties  that  had  been  piled 
about  a  foot  and  a  half  from  the  track.  The 
evidence  showed  that  the  section  master, 
who  was  charged,  with  others,  with  the 
supervision  of  the  place,  had  received 
printed  instructions  from  the  company's 
general  manager  to  see  that  nothing  was 
piled  within  six  feet  of  the  track;  notwith- 
standing he  had  been  on  the  ground  and 
knew  how  the  ties  were  piled.    Held,  that 
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the  question  whether  the  section  master  was 
so  far  intrusted  with  tlie  supervision  of  the 
tracks  as  to  maiie  the  company  liable  was  a 
question  for  tiie  jury.  BaiiOcA'V.  Old  Colony 
/v'.  Co.,  150  Mass.  467,  23  N.  E.  Rep.  325. 

515.  AVIiellier  injury  was  caused 
by  ncsIiytMicc  of  company  or  of  fel- 
low-servant.—  The  injury  in  this  case 
havint(  been  received  in  the  state  of  Illinois, 
tlie  court  erred  in  taking  from  the  jury  the 
question  whether  the  injury  was  caused  by 
negligence  of  the  defendant  company  or  by 
that  of  plaintiff's  co-employe,  tiie  conductor 
of  the  train,  liiere  being  evidence  for  the 
jury  on  that  question.  Stctlcr  v.  Chicago  &> 
N.  ]V.  R.  Co.,  46  IVls.  497,  21  Aw.  Ry.  Rep. 
402. 

510.  Whether  a  vice-principal's 
iicKiiffcnce  was  cause  of  injury.— A 
section  foreman  in -charge  of  men  on  a  hand- 
car knew  thai  a  train  was  approaching  from 
behind,  but  directed  the  men  to  go  on  until 
he  told  them  to  stop.  He  did  not  give  tiie 
order  to  stop  in  sufficient  time  to  allow  the 
car  to  be  removed  from  the  track  without 
great  haste,  and  in  the  excitement  and  hurry 
of  getting  it  oil  the  track,  one  of  the  men 
was  injured.  Held,  that  tlie  question  as  to 
whether  the  injury  was  due  to  the  negli- 
g(Mu:e  of  the  foreman  was  properly  left  to 
the  jury,  and  it  was  not  error  to  refuse  to 
direct  a  verdict  for  the  company.  Northern 
R'tc.  R.  Co.  V.  iiehliiig,  57  Fed.  Rep.  1037. — 
Distinguishing  Coyne  v.  Union  Pac.  R. 
Co.,  133  U.  S.  370,  !o  Sup.  Ct.  Rep.  382. 

A  section  liand  was  struck  and  injured  by 
a  train  while  working  on  the  track  near  a 
curve  on  a  city  street,  where  he  coidd  sec 
but  a  short  distance,  though  he  might  have 
known  that  it  was  about  train  time.  The 
train  was  racing  with  another,  and  therefore 
running  at  unusual  speed  without  bell  or 
whistle.  Held,  that  it  was  error  to  grant  a 
nonsuit  on  the  ground  that  tiie  injury  was 
caused  by  the  negligence  of  the  engineer, 
who  was  a  fellow-servant.  The  case  should 
have  been  left  to  the  jury,  as  there  was  evi- 
dence from  which  the  jury  might  have  found 
that  the  manner  of  running  was  authorized 
by  the  conductor,  which  would  render  the 
company  liable.  Di'rh  v.  Indianapolis,  C. 
&>  /..  R.  Co.,  8  Am.  &^  Eng.  R.  Cas.  loi,  38 
Ohio  St.  389.— Ouo  TING  Cleveland,  C.  »V  C. 
R.  Co.  7'.  Keary,  3  Ohio  St.  201.  Rk.view- 
ING  Pittsburgi),  C,  iS;  St.  L.  R.  Co.  v.  Hen- 
derson, 37  Ohio  St.  552  ;  Lake  Shore  &  M. 
S.  R.  Co.  V.  Lavalley,  36  Ohio  St.  221. 
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Arrest  of,  see  Arrest,  2. 

Duty  of  carrier  to  protect  female  passengers 

from  assaults  by  employes,  see  Carriage 

or  Passengi:ks,  308. 
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Alleging  company's  failure  to  build,  see  Ani- 
mals, I. N  J  UK  IKS  TO,  ;J4«-353. 

Along  embankments,  duty  to  build,  see 
Stkeei'  Railways,   IJJl, 

Assumption  of  risk  as  to  patent  defects  in, 

see  E.MI'LOYES,   l.NjrRlES  TO,   UjO. 

At  parks  and  public  places,  ordinance  re- 
quiring, see  Strkets  and  Highways, 
312. 

Burden  of  proof  to  show  duty  to  construct, 
see  Animals,  Inji^ries  td,  518-521, 
523. 

failure  to  build  or  keep  in  re- 
pair, see  Animals,  Injuries  to,  505- 
500. 

sufficiency  of,  see  Animals,  In- 
juries to,  517. 

Conditions  in  municipal  grants  of  right  of 
way  respecting,  see  Streets  and  IIkjh- 
ways,  03. 

Constitutionality  offence  laws,  see  Ani.mai.s, 
Injuries  TO,  1-11  ;  Statutes,  20. 

Contributory  negligence  of  employe  struck 
by,  see  Employes,  Injuuies  to,  3t>8. 

Cost  of,  as  an  element  of  land  damages,  see 
Eminent  Domain,  0{»1-0{)7. 

Covenant  to  maintain,  when  runs  with  the 
land,  see  Covenants,  4,  {>. 

Duty  to  build,  as  affecting  liability  for  kill- 
ing stock,  see  Animals,  Injuries  to,  85- 
212. 

at  crossings,  see  Animals,  Injuries 

TO,    lOO. 

farm  crossings,  -see  Animals,  In- 
juries TO,  172. 

construct  as  againsi  children,  sec  Chil- 
dren, Injuries  TO,   10. 

fence  as  a  protection  to  employes,  see 

Emtloves,  Injukm.s  to,  77-70. 

track    as   towards  passengers,    sec 

Carriage  ok  Passengers,  17l>. 

guard  excavations  by  fences,  see  Exca- 
vations, 2. 

keep  in  repair,   see   Animals,    Injuries 

to.  140-151. 

Effect  of  breach  of  agreement  to  build  see 
Eminent  Domain,  210. 

notice  of  defects  in,  or  absence  of,  see 

Employes,  Injuries  to,  *233,  234. 

Evidence  of  cost  of,  on  assessment  of  land 
damages,  see  Eminent  Domain,  OlO. 
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Inconvenience  from  absence  of,  as  an  ele- 
ment of  land  damages,  see  Eminent  Do- 
main. 090. 

Instructions  relating  to  duty  to  build,  see 
Animals,  Injuries  to,  S04. 

Interpretation  of  statutes  requiring,  see  Ani- 
mals, Injuries  to,  87  ;  Statutes,  t>2. 

Liability  for  killing  stock,  irrespective  of 
duty  to  build,  see  Animals,  Injuries  to, 

—  of  lessee  road  for  defects  in,  see  Leases, 

Err.,  Oo. 

Measure  of  damages  for  failure  to  build,  see 
Damages,  51). 

to,  by  fire,  see  Fikes,  S4:2. 

Necessity  of  building,  to  perfect  title  by  ad- 
verse possession,  see  .Adverse  Posses- 
sn>:,,  <>. 

Presumption  of  performance  of  duty  to  build, 
see  .Animals.  Injuries  to,  470. 

Prosecution  for  destruction  of,  see  Criminal 
Law,    1  5. 

—  —  failure  to  erect,  see  Criminal  Law,  18. 
Sufficiency    of,    see    Animals,    Injuries    to, 

lOD-l  1J$. 
evidence  to   show  duty    to  build,    see 

Animals,  Injuries  to,  4-58. 
Whether  possible  to  build,  a  question  of  fact, 

.SCO  .Animals,  Injuries  fo,  5u3. 

I.  FENCE   LAWS 793 

1.  Const itiitioiiality 793 

2.  IrJi-yprctation  and  h'ffi-ct 795 

II.  DUTY   TO  BUILD   AND   MAINTAIN..  797 

1 .  'Giiu-rally 797 

2.  By  StiXtitic 799 

3.  By  Contract S04 

4.  nuildini^  ly  Adjoining  Oivney, 

lulu-rv     Company    Fails    to 
Build. S07 

5.  Tinu-witltin  ll'/iich  to  Fence. .   S08 

6.  U'/.'cyc  Fences  must  be  Built.   810 

7.  Against  Whom  must  Fence. . .  S20 

8.  Sufficiency  of  Fences S22 

9.  Against  WJiat  must  Fence  .    .  825 
10.  7)uty  to  Repair  and  Kelniild. .  S25 

III.  LIABILITY  FOR  FAILURE  TO  BUILD 

AND  MAINTAIN S29 

1 .  Generally S29 

2.  /•"(';    Injury  to    Crops,   Pas- 
turage, etc 832 

I.  FENCE    LAWS. 
I .   Constitutionality.* 
1.  Power  ol"  tlio  I«*}»i.,lnturc  to  011- 
xwX,  IVmk'c  laws,    yon  era  11. v.  —  In  what 

*  Consiiiutionality  of  fence  laws,  sec  notes, 
23  Am.  &  Eng.  R.  Cas.  564;  34  Am.  Rei'.  115. 
See  also  45  .Am.  &  Enc.  R.  Cas.  4O0,  abstr.; 
Animals,  Injuries  to,  1-11, 


maimer  and  to  what  extent  railway  corpo- 
rations shall  be  required  by  law  to  in- 
close their  tracks,  and  where  it  shall  be 
done,  would  seem  to  be  ordinarily  within 
legislative  discretion.  Chicago,  M.  Of  St. 
P.  R.  Co.  V.  Dumscr,  19  Am.  &^  Eng.  R.  Cas. 
545,  109  ///.  402. 

The  power  of  the  legislature  to  require 
railways  to  fence  their  track  lias  been  uni- 
versally upheld,  and  has  been  expressly 
affirmed  by  this  court.  Gulf,  C.  &>  S.  F.  R. 
Co.  V.  Rowland,  35  Am.  &=  Fng.  R.  Cas.  2S6, 
70  Te.v.  298,  7  S.  jr.  Rep.  718. 

The  Missouri  statute  requiring  companies 
to  fence  their  tracks  is  not  unconstitutional 
on  the  ground  that  the  legislature  has  no 
power  to  subject  one  person  to  expense  for 
the  sole  benefit  of  another,  as  the  supposed 
protection  of  the  property  of  adjoining 
landowners  is  but  an  incidental  object  of 
the  statute,  its  leading  object  being  the  pro- 
tection of  the  public.  'Price  v.  Hannibal 
&>  St.  J.  R.  Co.,  .19  Mo.  438,  2  Am.  Ry.  Rep. 
445.— Quoted  in  Barnett  v.  Atlantic  &  P. 
R.  Co.,  68  Mo.  56;  Kaes  v.  Missouri  Pac. 
R.  Co.,  6  Mo.  App.  397. 

2.  Siit'li  laws  a  valid  exercise  of 
tlie  police  power  ol'  the  state.— 
Under  the  police  power  the  state  has  the 
undoubted  right  to  require  all  railway  cor- 
porations to  inclose  their  roads  with  a  suit- 
able and  sufficient  fence,  as  a  matter  of 
public  safety.  Such  regulations  tend  to  the 
safety  of  persons  and  property,  and  are  for 
that  reason  lawful.  Chicago,  M.  &^  St.  P. 
R.  Co.  V.  Dumscr,  19  Am.  tS^  P'ng.  R.  Cas. 
545,  109  111.  402.  Peoria,  D.  &>  E.  R.  Co.  v. 
JJugj^'an,  20  A>n.  (S--»  PJng.  R.  Cas.  489,  109 
^^^-  537-  50  ■^^"'-  ^*'^'/-  *J'9-  Chicago  d'-^  A'. 
ir.  R.  Co.  V.  Chicago,  50  Am.  &"  Fng.  R. 
Cas.  150,  140  ///.  309,  29  A'.  E.  Rep.  1109. 
Kansas  Pac.  R.  Co.  v.  Mo7oer,  16  Kan.  573.  9 
Am.  Ry.  Rep.  400.  Emmons  v.  Minneap^  lis 
&^  St.  L.  R.  Co.,  35  Minn.  503,  29  ^\'.  ]]'. 
Rep.  202.  Gorman  v.  Pacif-  R.  Co.,  26  Mo. 
441.— Approving  Thorpe  t/.  Rutland  &  R. 
R.  Co.,  27  Vt.  141.— Dlstingulshki)  in 
Wallace  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  74 
Mo.  594.  FoLLowKD  in  Apitz  t^  Missouri 
Pac.  R.  Co.,  17  Mo.  App.  419.  Qu(ri  ed  in 
Stanley  v.  Missouri  Pac.  R.  Co,  84  Mo.  625  ; 
Kaes  t'.  Missouri  Pac.  R.  Co.,  6  Mo.  App. 
397.  Ri-.fi;rkei)  -io  ix  Hannibal  &  St.  J. 
R.  Co.  7'.  Kenney,  41  Mo.  271. — Pennsyl- 
vania R.  Co.  V.  Riblet,  66  Pa.  St.  164. 

The  lej;islature  cannot  dcleg;'.te  to  the 
citizen  the  police  power  of  the  state.  There- 
fore while  the  legislature  may,  as  a  police 
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regulation,  require  a  railroad  company  to 
fence  all  or  a  part  of  its  track  for  the  pro- 
tection of  the  public,  it  cannot  leave  to  the 
owner  of  the  adjoining  land  the  determina- 
tion of  the  question  as  to  the  necessity  for 
a  fence,  and  thus  require  the  company  to 
fence  its  track  at  the  mere  will  of  tlie  land- 
owner.    Owt-mt'Ofo  &*  N.  R.  Co.  v.  Todd,  91 

A>.  175.  15  ■S'-  "'■  J^^-fi-  56. 

The  statute  requiring  a  railway  r"--      i,y 
within  a  certain  lime  to  feni-     its  -     . 

way  is  a  police  regulation  of  tiie;  f  a  ' 

it  is  not  within  the  jurisdiction  oi  any 
court,  either  state  or  federal,  to  arrest  its 
operation.  Ohio  &^  M.  R.  Co.  v.  Kus^cll,  23 
Am.  li^  Eng.  R.  Cas.  149,  115  ///.  j^.  3  -  • 
E.  Rep.  561. 

;j.  Eltect  of  provisioiLS  in,  or  .si- 
lence of  charter. — An  act  of  the  legis- 
hiture  requiring  a  railroad  company,  its 
charter  being  silent  on  the  subject,  to  con- 
struct fences  along  its  line,  is  within  the 
police  power  of  tiie  legislature  and  valid. 
Winona  ^^  St.  P.  R.  Co.  v.  ]ViUdron,  11 
Minn.  515  (Gil.  392).  Compare  New  Albany 
&»  S.  R.  Co.  V.  McXainara,  1 1  Ind.  543. 

A  clause  in  a  railroad  charter  providing 
what  fences  and  other  structures  required 
for  protection  of  life  and  property  the  com- 
pany shall  maintain,  and  when  it  shall  pro- 
vide them,  is  not  sufficient  to  conclude  the 
state  from  a  future  exercise  of  the  police 
power  which  it  has  in  such  cases.  Gillani 
V.  Sioux  City  <S-  St.  P.  R.  Co.,  26  Minn.  268, 
3  iV.  W.  Rep.  353. 

The  Ind.  Act  of  1853,  p.  113,  regulating 
the  fencing  of  railroads,  is  not  so  much  a 
measure  of  protection  to  the  owners  of 
animals  as  it  is  a  regulation  for  the  safety 
of  passengers;  and  it  is  competent  for  the 
legislature  to  enact  such  a  law  after  a  road 
has  been  constructed,  even  where  the  com- 
pany's charter  is  not  amendable,  without 
interfering  with  vested  rights,  or  violating 
the  obligation  of  a  contract.  New  Albany 
&>  S.  R.  Co.  v.  Tilton,  12  Ind.  3.— FoL- 
LOWKD  IN  New  Albany  &  S.  R.  Co.  v. 
Mead,  13  Ind.  258. — Blair  v.  Milwaukee  &* 
P.  du  C.  R.  Co.,  20  JVis.  254.  Chicago  &^ 
N.  IV.  R.  Co.  v.  Chicago,  50  Am.  &•  Eng. 
R.  Cas.  150,  140  ///.  309,  29  A'.  E.  Rep.  1 109. 
4.  Wlisit  statutes  are  valid. — 111.  Act 
of  February  14,  1855,  requiring  completed 
railroads  to  be  fenced  within  six  months, and 
making  the  companies  liable  for  damages 
resulting  to  stock  by  a  failure  to  do  so,  is 
not  unconstitutional  as  being  an  ex  post 


facto  law,  or  as  impairing  the  obligation  of 
contracts.  0/tio  &*  M.  R.  Co.  v.  McClelland, 
25  ///.  140. — Distinguished  in  Hielenberg 
V.  Montana  Union  R.  Co.,  38  Am.  &  Eng. 
R.  Cas.  275,  8  Mont.  271.  Followed  in 
Galena  &  C.  U.  R.  Co.  v.  Crawford,  25  111. 
529.  Reviewed  in  Rodemacher  v.  Mil- 
waukee &  St.  P.  R.  Co.,  41  Iowa  297. 

The  amendment  of  1879,  §  25,  of  the  III. 
Act  of  1874,  in  relation  to  fencing  and 
operating  railroads,  was  passed  in  ac- 
cordance with  the  constitution,  and  is  a 
valid  law.  Illinois  C  R.  Co.  v.  People,  143 
///.  434,  33iV.  A-.  Rep.  173. 

T!)e  fifth  section  of  the  Ind.  Act  of  April 
i  J,  ,  „o5,  which  provides  for  the  fencing  of 
.•igbvi  v'.  way  by  railroad  companies,  the 
construction  of  cattle-guards,  etc.,  is  valid 
and  constitutional,  being  sufficiently  con- 
nected with  the  subject  as  expressed  in  the 
title.  /lunt  V.  Lal,-e  Shore  &«  M.  S.  A'.  Co., 
35  Am.  &>  Eng.  R.  Cas.  176,  112  Ind.  69,  u 
J  Test.  Rep.  107,  13  N.  E.  Rep.  263. 

Chapter  154  of  the  Kan.  Laws  of  1885, 
"  An  act  to  compel  railroad  companies  to 
fence  their  roads  by  and  through  lands  in- 
closed with  a  lawful  fence,"  is  constitutional 
and  valid.  Missouri  Pac.  R.  Co.  v.  Harrel- 
son,  45  Am.  (S-»  Eng.  R.  Cas.  457,  44  Kan. 
253,  24  Pac.  Rep.  465. 

Minn.  General  Laws  of  1876,  ch.  24,  as 
amended  in  1877,  ch.  73,  regulating  the  fenc- 
ing of  railroads,  is  not  in  conflict  with  that 
provision  of  the  constitution  of  the  United 
States  which  guarantees  equal  protection  of 
the  law.  Minneapolis  iS-»  St.  L.  R.  Co.  v. 
Emmons,  149  U.  S.  364,  13  Sup.  Ct.  Rep.  870. 
— Followed  in  Minneapolis  &  St.  L.  R. 
Co.  V.  Nelson,  149  U.  S.  368. 

A  law  requiring  a  railroad  company  to 
fence  lands  adjoining  the  track  is  not  invalid 
because  it  imposes  a  duty  not  required  by 
contract,  common  law,  or  its  charter.  The 
states  are  not  limited  by  the  road's  charter 
in  creating  new  duties.  Minneapolis  6r*  St. 
L.  R.  Co.  V.  Emmons,  149  If.  S.  364,  it,  Sup. 
Ct.  Rep.  870. 

Wis.  Rev.  St.  §  iSio,  as  amended  in  1881, 
ch.  193,  making  railroad  companies  abso- 
lutely liable  for  all  damages  occasioned  by 
the  failure  to  erect  fences  along  their  roads, 
and  excluding  the  defense  of  contributory 
negligence,  is  not  unconstitutional.  Qitack- 
enbush  v.  Wisconsin  &*  M.  R.  Co.,  71  Wis. 
472,  37  A'.   W.  Rep.  834. 

5.  What  statutes  are  invalid.— 
While  the  Kansas  legislature,  by  enacting 
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certain  fence  laws  and  laws  regulating  the 
running  at  large  of  stock,  have  impliedly 
declared  that  reasonable  care  and  diligence 
with  regard  to  real  estate  shall  be  to  fence 
it  with  a  lawful  fence,  and  that  no  action 
shall  lie  for  injuries  done  to  real  estate  by 
roaming  cattle,  unless  such  lawful  fence  is 
made,  yet  they  have  nowhere  attempted  to 
enact  any  law  giving  to  any  person  any 
rights  upon  another's  land,  whether  it  is 
fenced  or  not.  An  act  of  that  kiiu'  would 
tend  to  disturb  vested  rights  and  be  uncon- 
stitutional and  void.  Union  Pac.  K.  Co.  v. 
Rollins,  S  k'an.  167. 

A  statute  (Gen.  St.  Ky.  ch.  55,  art.  i,§  12) 
re(iuiring  railroad  companies,  to  which  a 
right  of  way  has  been  donated,  to  fence 
their  tracks  after  notice  from  the  adjoining 
landowner  that  the  fence  must  be  built,  is 
unconstitutional,  since  it  amounts  to  a  dele- 
gation by  the  state  of  its  ptjlice  power  to 
the  citizen,  and  also  because  it  constitutes 
an  unwarranted  discrimination  in  favor  of 
the  landowner.  Owensboro  &•  A\  R.  Co.  v. 
Todd,  45  yhn.  &^  En^.  R.  Cas.  461,  91  Ky. 
175.  is.S'.  IV.  Rep.  56. 

(>.  Validity  <>f  double  damage  laws. 
— It  is  competent  for  the  legislature  to 
make  railroads  liable  to  owners  of  stock 
killed  by  reason  of  the  company's  failure  to 
fence,  in  damages  double  the  value  of  the 
stock.  Missouri  Pac.  R.  Co.  v.  Humes,  22 
Am.  &>  Eng.  R.  Cas.  557,  115  U.S.  512,6 
Sup.  Ct.  Rep.  1 10.  Minneapolis  &>>  St.  L.  R. 
Co.  V.  Beckwith,  38  Am.  cS-  Eng.  R.  Cas. 
267,  129  U.  S.  26,  9  Sup.  Ct.  Rep.  207. 
Cairo  &*  St.  L.  R.  Co.  v.  Warrington,  92  ///. 

157. 

Such  a  statute  does  not  deprive  the  com- 
pany of  its  property  without  due  process  of 
law,  nor  deny  it  the  usual  protection  of  the 
law  within  the  meatiing  of  the  fourteenth 
amendment  of  the  United  States  constitu- 
tion. Missouri  Pac.  R.  Co.  v.  Humes,  22 
Am.  &*  Eng.  R.  Cas.  557.  115  U.  S.  l\i, 
6  Sup.  Ct.  Rep.  1 10.  Cairo  &^  St.  L.  R. 
Co.  V.  Peoples,  92  ///.  97.— Di.STiNGUiSHiNO 
Atchison  &  N.  R.  Co.  v.  Batv,  6  Neb.  37.— 
Minneapolis  <S-»  St.  L.  R.  Co.  v.  Recktvit/i, 
38  //;//.  (S-  Eng.  R.  Cas.  267.  1 29  U.  S.  26, 
9  Sup.  Ct.  Rep.  207, — Approvf:d  in  School- 
craft t'.  Louisville  &  N.  R.  Co.,  92  Ky.  233. 

2.  Interpretation  and  Effect. 
7.    How    construed,    freiierally.* — 

The  act  of  April  8  (Ind.  Acts  1885,  p.  148) 

•  Laws  requiring  company  lo  maintain  fences 
'tVi<l  Rates,  see  note,  11  L.  R.  A.  427. 


making  a  railroad  company  liable  for  injury 
to  stock,  does  not  apply  in  cases  where  land 
separated  by  its  right  of  way  is  not  owned  by 
the  same  person.  Louisville,  A^.  A.  <5»  C.  R. 
Co.  V.  Consolidated  Tank  Line  Co.,  4  Ind. 
App.  40,  30  A'.  E.  Rep.  1 59. 

The  Michigan  statutory  regulations  con- 
cerning the  fencing  of  railways  apply  north 
of  the  Saginaw  river,  e.xccpt  that  the  statu- 
tory penalty  for  neglecting  to  build  them  is 
not  in  force  (act  98  of  1875).  Marcott  v. 
Marijiiette.  H.  ^^  O.  R.  Co.,  4  .liii.  &^  Eng. 
R.  Cas.  54S,  47  Mic/i.  1,10  A'.  IV.  Rep.  53. 

Nevada  statute  of  1S64-65,  providing  that 
companies  shall  maintain  a  goiKJ  and  suf- 
ficient fence  on  either  or  both  sides  of  their 
property,  requires  companies  to  fence  their 
roads  where  they  may  run  through  or  along- 
side of  the  land  of  private  individuals,  on 
either  or  both  sides,  as  occasion  may  de- 
mand. IVals/i  V.  Virginia  (3~»  T.  R.  Co.,  8 
Ne~'.  1 10. 

The  New  York  Act  of  1854,  ch.  2S2,  §  8, 
requiring  companies  to  erect  and  maintain 
fences  on  either  side  of  their  tracks,  only 
enjoins  a  new  duty  upon  the  company;  but 
the  right  which  corresponds  to  that  duty  is 
left  to  be  enforced  by  old  remedies.  Gra- 
ham V.  Delaware  &'  II.  Canal  Co.,  46  Hun 
386,  1 2  A'.   Y.  S.  R.  390. 

Under  the  provision  of  the  above  statute 
to  the  effect  that  so  long  as  the  road  shall 
not  be  fenced  or  a  fence  not  in  good  repair 
"such  railroad  corporation  and  its  agents 
shall  be  liable  for  damages  which  shall  be 
done  by  the  agents  or  engines  of  such  cor- 
poration to  any  cattle  or  horses  thereon," 
the  liability  of  the  company  is  not  limited 
to  the  damages  done  by  its  agents  or  en- 
gines. Graham  \.  Delaware  &•  H.  Canal 
Co.,  46  Hun  386,  12  A'.  V.  S.  R.  390.— Dis- 
tinguishing Knight  V.  New  York,  L.  E.  & 
W.  R.  Co.,99N.  Y.  25. 

An  act  induced  by  public  considerations, 
the  purpose  of  which  is  to  protect  the 
traveling  public  and  the  owners  of  domestic 
animals  along  the  line  of  a  railroad,  should 
receive  a  liberal  construction  to  effectuate 
the  benign  purpose  of  its  framers.  Tracy 
v.  Troy  &-  B.  R.  Co.,  38  A'^,  Y.  433 ;  affirm- 
ing  55  I^i^^b.  529. 

Ohio  Rev.  St.  §  3324,  requiring  compa- 
nies to  fence  their  tracks,  and  providing 
that  they  shall  be  liable  for  damages  sus- 
tained by  reason  of  the  want  or  insufficiency 
of  such  fences,  is  to  be  reasonably  construed  ; 
and  where  such  damage  results  from  defects 
occurring  without  the  fault  or  neglect  of 
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such  companies,  in  an  otherwise  sufllcicnt 
fence,  there  is  no  liability.  Ihiltimore  <&^ 
O.  R.  Co.  V.  Schults,  22  Am.  &^  Eng.  R.  Cas. 
579,  23  y/w.  &^  I'-ug.  R.  Cas.  211,  43  Ohio  St. 
270,  54.  Am.  Rip.  S05,  I  N.  E.  Rep.  324. — 
Rfxonciling  Pittsburgh,  C.  &  St.  L.  R. 
Co.  7'.  Smith,  38  Ohio  St.  410. 

The  Railways  Clausos  Act  of  1845,  *  68, 
iniposL'S  upon  railway  companies  the  same 
liability  to  fence  as  tiuit  which  is  imposed 
on  an  adjoining  owner  at  common  law. 
Wiseman  v.  Booker,  L.  R.  3  C.  F.  D.  184,38 
L.  T.  292,  26  IV.  R.  634. 

8.  Object  <>f  the  .statutes.*— The  II- 
lin(.)is  statute  is  only  intended  for  the  pro- 
tection of  the  owners  of  live  stock,  and  does 
not  create  a  new  right  in  favor  of  railroad 
employes.  Wabash  R.  Co.  v.  Bro'cun,  5  ///. 
App.  590. 

Nor  is  it  intended  to  protect  adjoining 
landowners  from  damage  that  might  be 
done  by  stock  getting  on  the  right  of  way 
and  thence  to  the  adjacent  crops.  The  ob- 
ject of  the  statute  was  to  prevent  stock 
from  coming  on  the  railroad  and  being 
injured,  and  to  prevent  accidents  which 
would  likely  occur  if  stock  were  not  fenced 
away  from  the  track,  thereby  promoting  the 
safety  of  passengers  and  employes  on  the 
trains.  Peoria,  D.  iS^  E.  R.  Co.  v.  Schiller, 
12  ///.  App.  443.— OuoTKD  IN  Cannon  v. 
Louisville.  E.  &  Sjt^L.  Con.  R.  Co.,  34  III. 
App.  640. 

The  plain  object  of  the  statute  is  to  pre- 
vent stock  from  getting  on  the  track  ;  and 
for  a  failure  to  comply  with  it,  a  special 
liability  is  provided  in  respect  to  one  par- 
ticular thing — viz.,  the  damages  which  may 
be  done  by  the  agents,  engines,  or  cars  of 
the  corporation  to  such  stock  so  getting  on 
the  road,  and  providing  that  when  this  re- 
quirement is  complied  with,  liability  in  re- 
spect to  such  (laiiiaLiCS  shall  be  dependent 
upon  negligent  or  wilful  conduct.  The 
manifest  purpose  of  the  law  is  to  enforce 
this  special  duty  by  attaching  this  special 
liability;  and  had  there  been  a  purpose  to 
create  a  liability  beyond  that  specified,  very 
different  terms  would  have  been  employed. 
Peoria,  D.  6-  E.  R.  Co.  w  Schiller,  12  ///. 
App.  443.— Distinguished  in  Ohio  &  M. 
R.  Co.  7'.  McGehec,  47  111.  App.  348. 

The  Indiana  statute  is  not  intended  to 
change  the  common  law  rule  as  to  the  duty 

*  Object  of  fence  laws,  see  note,  42  Am.  «& 
Eng.  R.  Cas.  582. 


of  the  owners  of  cattle,  nor  marely  to  give 
them  compensation  for  animals  killed  or 
injured  on  the  track  where  the  road  is  not 
fenced,  but  chiefly  as  a  police  regulatit)n,  for 
the  benefit  of  the  public,  to  secure  safety 
and  freedom  from  obstructions  to  the  pas- 
sage of  carriages  along  the  track.  Toledo 
&^  W.  R.  Co.  V.  Foivlcr,  22  Iiid.  316. 

i>.  To  what  companies  applicable. 
— The  liability  imposed  by  the  statute  upon 
railroad  companies  for  injuries  to  animals, 
without  proof  of  negligence,  where  the 
roads  are  not  fenced,  is  in  the  nature  of  a 
police  regulation,  for  the  safety  of  passen- 
gers, and  applies  as  well  to  companies  or- 
ganized under  special  charters,  as  to  those 
organized  under  the  general  law.  Indian- 
apolis, P.  (S-  C.  R.  Co.  V.  Marshall,  27  hid. 
300. 

The  Maine  Act  of  1853,  cli.  41,  requiring 
companies  to  fence  their  tracks,  and  pro- 
viding a  forfeiture  of  §100  per  month  for  a 
failure  to  do  so,  is  a  remedial  statute,  de- 
signed for  the  protection  of  property,  and 
applies  to  corporations  existing  before  its 
passage.  Nor r is  v.  Androscoggin  R.  Co.,  39 
Me.  273.— Quoted  in  Kansas  Pac.  R.  Co. 
V.  Mower,  16  Kan.  573.  Reviewed  in  Gor- 
man V.  Pacific  R.  Cix,  26  Mo.  441. —  Wilder 
V.  Maine  C.  R.  Co.,  65  Me.  332,  9  Am.  Ry. 
Rep.  289.  S.  P.,  Shurley  v.  Ne'v  York,  L. 
E.  &-  W.  R.  Co.,  121  Pa.  St.  511,  15  Atl. 
Rep.  567. 

Mass.  St.  of  1846,  ch.  271,  requiring  com- 
panies to  fence  their  tracks,  applies  to  a 
railroad  chartered  and  partly  constructed 
before  the  passage  of  the  act.  Sa^iyer  v. 
Vermont  &=  M.  R.  Co.,  105  Mass.  196,  2  Am. 
Ry.  Rep.  459. 

Minn.  Act  of  1872,  ch.  25,  §§  i,  2,  to  com- 
pel companies  to  build  proper  fences  and 
cattle-guards,  is  presumed  to  apply  to  a 
railway  company  operating  under  a  special 
charter,  wliicii  is  not  a  public  act,  in  the  ab- 
sence of  any  charter  provision  by  which  the 
company  is  taken  out  of  the  provisions  of 
such  sections.  Whittier  v.  Chicago,  M.  e-^ 
St.  P.  R.  Co  ,  24  Minn.  394. 

Minn.  Gen.  St.  ch.  34,  g  57,  makes  the  ob- 
ligation to  construct  fences,  etc.,  provided 
by  laws  1876,  ch.  24,  §  i,  applicable  to  all 
railroad  companies  in  the  state.  Gillam  v. 
Sioux  City  &-  St.  P.  R.  Co.,  26  J/inn.  268,  3 
A\  W.  Rep.  353.— Followed  in  Finch  7'. 
Chicago,  M.  &  St.  P.  R.  Co.,  46  Minn.  250. 
—  Fleming  v.  St.  Paul  &^  D.  R.  Co.,  27 
Minu.  \\\,(>  N.  W.  Rep.  448. 
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A  company  was  chartered  in  1S45,  the 
powers  and  privileges  of  which  passed  to 
several  companies  in  succession,  until  the 
bondholders  of  the  last  conipiiny  were  in- 
corporated in  1873  with  the  powers  and 
privileges  of  the  first  company.  Tlie  last 
company  purchased  the  locus  in  quo  in  1868, 
but  the  road  was  not  built  until  1S75. 
Held,  that  the  road  must  be  regarded  as 
constructed  under  the  last  act,  so  as  to  be 
amenable  to  the  statutes  imposing  upon 
railroad  companies,  constructed  after  May, 
1S50,  the  duty  of  fencing  their  tracks. 
Rochiuell  V.  New  York  <3-  N.  E.  R.  Co.,  51 
Conn.  401. 

10.  When  not  applicable.— The  gen- 
era] statute  of  Illinois  relating  to  the  build- 
ing and  maintaining  of  fences  between  the 
lands  of  adjoining  proprietors,  does  not 
apply  to  railroad  companies.  Cannon  v. 
Louisville,  E.  &^  Si.  L.  Con.  R,  Co.,  34  ///. 
/Ifip.  640. 

Mass.  statutes,  imposing  upon  railroads 
the  burden  of  maintaining  fences  by  the 
side  of  their  railroads,  do  not  apply  to 
railroads  constructed  before  their  passage. 
Bronson  v.  Coffin,  108  Mass,  175.  Stearns  v. 
Old  Colony  &^  F.  R.  R.  Corp.,  i  Allen  {Mass.) 
493. — Distinguished  in  White  v.  Quincy, 
97  Mass.  430. 

In  Tennessee  neither  the  common  law 
nor  any  statute  imposes  upon  railroad  com- 
panies the  duty  of  fencing  or  constructing 
cattle-guards  for  the  protection  of  crops  on 
lands  adjacent  to  the  track,  as  the  ordinary 
fence  laws  regulatingthe  rights  of  adjoining 
proprietors  do  not  apply ;  neither  does  the 
act  of  1875,  ch.  64.  IFard  v.  Paducak  &^ 
M.  R.  Co.,  4  Fed.  Rep.  862. 

The  defendant  company,  a  sublessee  of 
a  railroad  company  under  the  Canada  Rail- 
way Act  (Consol.  St.  ch.  66),  was  not  liable 
for  neglecting  to  maintain  a  fence,  by  which 
plaintiff's  cattle  had  been  killed.  Bennett 
V.  Covert,  24  U.  C.  Q.  B.  38. 

1 1 .  Effect  to  repeal  or  modify  pre- 
viously existing  laws.— The  Illinois  law 
prohibiting  animals  from  running  at  large, 
in  force  O:tober  i,  1872,  does  not,  by  im- 
plication, repeal  any  of  the  provisions  of 
the  act  of  February  14,  1855,  requiring  rail- 
road companies  to  fence  their  roads;  and 
the  same  is  true  with  regard  to  the  law  pre- 
venting male  animals  from  running  at 
large.  Rockford,  R.  I.  <S-  St.  L.  R.  Co.  v. 
Irish,  72  ///.  404.  —  Following  Ewing  v. 
Chicago  &  A.  R.  Co.,  72  111.  25. 


The  Indiana  acts  of  April  8  and  April  13, 
18S5,  relating  to  the  fencing  of  railroad 
rights  of  way,  do  not  repeal  the  prior  stat- 
ute (§  4025,  Rev.  St.  Ind.  1881)  making  com- 
panies liable  for  injury  to  stock  within  the 
corporate  limits  of  a  city.  Jeffersonville,  M. 
&•  I.  R.  Co.  V.  Peters,  1  Ind.  App.  69,  27  N. 
E.  Rep.  299.  —  Followed  in  Stewart  v. 
Pennsylvania  Co.,  2  Ind.  App.  142. 

The  obligation  of  a  company  to  fence  its 
track  where  it  passes  through  cultivated 
lands,  under  Mo.  Rev.  St.  of  1879,  g  809,  is 
not  changed  by  the  act  of  1879,  ch.  159,  pre- 
venting swine  from  running  at  large.  Mor- 
row V.  Missouri  I'ac.  R.  Co.,  17  Mo.  App. 
103. — Following  Stanley  v,  Missouri  Pac. 
R.  Co.,  84  Mo.  625.— Applied  in  Cole  v. 
Chicago,  B.  &  Q.  R.  Co.,  47  Mo.  App.  624. 

Missouri  Act  of  1879,  preventing  hogs 
from  running  at  large,  was  repealed  by  the 
Act  of  1883,  p.  26,  that  act  being  intended 
to  regulate  the  whole  subject  of  restraining 
domestic  animals;  and  the  previous  adop- 
tion of  the  law  of  1879  in  any  county  fell 
with  its  repeal,  and  left  the  county  as  it  was 
before  the  adoption  of  the  law.  Crumley  v. 
Kansas  City,  C.  &^  S.  R.  Co.,  32  Mo.  App. 
505.— Quoting  Berkshire  v.  Missouri  Pac. 
R.  Co.,  28  Mo.  App.  225. 

New  York  Act  of  1854,  ch.  282,  §  8,  requir- 
ing companies  to  erect  and  maintain  fences 
on  each  side  of  their  tracks,  is  not  a  mere 
modification  of  the  law  respecting  division 
fences.  Graham  v.  Delaware  &•  H.  Canal 
Co.,  46  Hun  386,  12  A^.  Y.  S.  R.  390.— Fol- 
lowing Corwin  v.  New  York  &  E.  R.  Co., 
13N.  Y.  42. 

The  68th  section  of  the  Railways  Clauses 
Act  of  1845,  relating  to  the  duty  of  a  com- 
pany to  maintain  sufficient  fences  along  its 
line,  is  a  substitution  for  the  loth  section  of 
5  &  6  Vict.  c.  55.  Manchester,  S.  &^  L. 
R.  Co.  V.  Wallis,  7  Railw.  Cas.  -jq^,  2  C.  L. 
R.  573,  14  C,  B.  213,  \Z  Jur.  268,  23  L.  J. 
C.  P.  85. 

n.  DTTTT  TO  BUILD  AND  MAINTAIN. 

I.  Generally. 

12.  At  common  law.*  —  A  railway 
company  is  under  no  common  law  obliga- 

*  Obligations  of  railways  to  fence,  see  note, 
5  L.  R.  A.  737. 

No  obligation  to  fence  at  common  law,  see 
note,  13  Am.  &  Eng.  R.  Cas.  590. 

Duty  and  liability  of  company  in  fencing 
tracks,  see  note,  7  Am.  &  Eng.  R.  Cas.  577. 
See  also  56  Am.  &  Eng.  R.  Cas.  166,  abstr. 
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tion  to  fence  its  track  at  the  peril  of  re- 
spondiiif;  In  daimif^es  for  injuries  arising 
from  its  nefjlect  to  do  so.  Continental  Imp. 
Co.  V.  Pkt-lps,  47  Mich.  299,  11  A'.  //'.  Kcp. 
167.  Cowan  V.  Union  Pac.  A\  Co.,  35  Ju</. 
Rep.  43.  Ore^oii  C.  A'.  Co.  v.  Wait,  3  Oret,^. 
91,  6  Am.  Ay.  Rep.  517.  Bu.vton  v.  North 
Eastern  R.  Co.,  L.  R.  3  O-  !'■  549-  9  -/''•  <S« 
.S'.  824,  37  L.  J.  (J.  /)".  25S.  18  /..  T.  795,  16 
//''.  R.  1 1 24.  West  bourne  Cattle  Co.  v. 
Manitoba  &*  N.  W.  R.  Co.,  6  Man.  553. 

At  common  law  ])roi)rictors  of  land  arc 
not  l)ound  to  fence  against  each  other,  but 
each  is  bound  to  keep  his  cattle  on  his  own 
land.  Indianapolis  &^  C,  R.  Co.  v.  Kinney, 
8  /;/(/.  402. 

Kailroad  companies,  like  other  propri- 
etors, are  not  bound  to  inclose  their  lands  to 
keep  ofl  cattle.  They  are  to  be  considered 
as  proprietors  of  property,  using  it  for  their 
private  gain,  but  not  to  be  permitted  so  to* 
use  it  as  to  harm  or  Injure  others  unneces- 
sarily, or  if  to  be  avoidcil.  New  Orleans,  J. 
^r'  G.  N.  R.  Co.  V.  Field,  46  Miss.  573,  2  Am. 
Ry.  Rep.  439. 

The  court  cannot  say  that  it  is  a  common 
law  duty  owed  by  a  railroad  company  to  its 
employes  to  keep  its  road  so  fenced  that 
cattle  may  be  prevented  from  straying 
thereon ;  and  if  this  be  so,  even  a  wilful 
neglect  to  fence  the  road  would  not  of  it- 
self constitute  guilty  negligence.  Wabash 
R.  Co.  V.  Brown,  5  ///.  App.  590. 

The  location  of  a  railroad  track  near  a 
higliway  does  not  make  it  the  duty  of  the 
town  to  build  a  fence  to  prevent  animals 
that  maybe  frightened  by  trains  from  escap- 
ing into  adjoining  fields;  but  the  necessity 
of  a  fence  to  make  a  highway  safe  and  con- 
venient is  to  be  determined  without  consid- 
eration o.'  its  proximity  to  the  railroad. 
Adams  v.  Natick,  13  Allen  (Mass.)  429. 

Though  as  a  proprietor  a  railroad  com- 
pany is  under  no  greater  obligation  to  fence 
its  road  than  any  other  owner  of  land  is  to 
fence  the  same,  if  the  road  be  not  fenced  that 
fact  should  be  considered  in  estimating  the 
degree  of  care  to  be  exercised  by  the  com- 
pany. Gorman  v.  Pacific  R.  Co.,  26  Mo.  441. 

Owners  of  lands  which  adjoin  a  railroad 
cannot  compel  the  company  to  put  up  a 
fence  along  such  road,  nor  require  them  to 
contribute  thereto.  What  are  called  "  cat- 
tle guards"  at  eacli  end  are  all  that  can  be 
required.  In  re  Long  Island  R.  Co.,  3  Edw. 
Ch.  iN.  V.)  487. — Reviewing  In  re  Rensse- 
laer &  S.  R.  Co.,  4  Paige  (N.  Y.)  553. 


As  a  railroad  company  is  not  advantaged 
by  having  fences  along  its  road,  there  does 
not  exist  that  mutuality  of  benefit  between 
the  company  and  owners  of  adjoining  lands 
which  can  compel  such  company  to  make 
or  contribute  to  the  making  of  the  fences. 
In  re  Long  Island  R.  Co.,  3  Edw.  Ch.  {N, 
V.)  487. 

]•').  Ill  tlic  abseiicu  of  u  Ntutiitc  or 
<'oiitract.— The  matter  of  tiie  fencing  of 
their  lines  by  railroad  companies  is  wholly 
one  of  statute  regulation.  In  the  absence 
of  a  statute  requiring  it  there  is  no  duty  to 
maintain  fences.  Campbell  v.  Ne7V  Vork  &* 
N.  E.  R.  Co.,  13  Am.  iS-  Eng.  R.  Cas.  5S9, 
50  Conn.  1 28.  Richmond  v.  Sacramento 
Valley  R.  Co.,  18  Cal.  351.  Vandei^rift  v. 
Delaware  R.  Co.,  2  Iloiist.  (Del.)  287.— 
Criticisini;  In  re  Rensselaer  &  S.  R.  Co.,  4 
Paige  (N.  Y.)  553;  Quimby  ?'.  Vermont  C. 
R.  Co.,  23  Vt.  1%-].— Henry  v.  Dtibi/<///e  &> 
P.  R.  Co.,  2  Io7ua  288.  Day  v.  AVw  Orleans 
Pac.  R..  Co.,  36  La.  Ann.  244.— Disrix- 
GUiSHiNfi  Mathews  v.  St.  Paul  &  S.  C.  R. 
Co.,  18  Minn.  434. —  Tillotson  v.  Texas  &* 
P.  R.  Co.,  53  Am.  ^S^•  Eng.  R.  Cas.  104,  44 
La.  Ann.  95,  10  So.  Rep.  400.— F<jllu\vi.ng 
Stevenson  7/.  New  Orleans  Pac.  R.  Co.,  35 
La.  Ann.  498. — Memphis  &'  C.  R.  Co.  v. 
Orr,  43  Miss.  279. — Fom.owing  Raiford  7'. 
Mississippi  C.  R.  Co.,  43  Miss.  233;  Mem- 
phis &  C.  R.  Co.  V.  Blakeney,  43  Miss.  218  ; 
Vicksburg  &  J.  R.  Co.  7/.  Patton,  31  Miss.  . 
190;  Mississippi  C.  R.  Co.  v.  Miller,  40 
Miss.  48;  New  Orleans,  J.  &  G.  N.  Co.  v. 
Enochs,  42  Miss.  6oy—IInrd  v.  Rutland  <S-» 
P.  R.  Co..  2$  Vt.  116.— Quoting  V^andegrift 
7'.  Rediker,  22  N.  J.  L.  185. — L^tyne  v.  Ohio 
River  R.  Co.,  35  W.  Va.  438,  14  .S".  E.  Rep. 
123.  Timm  v.  Northern  Pac.  R.  Co..  3 
Wash.  T.  299,  x-},  Pac.  Rep.  415.  Shoebrink 
v.  Canada  All.  R.  Co.,  37  Am.  &*  Eng.  R. 
Cas.  462,  16  Ont.  515. — Quoting  Conway 
7).  Canadian  Pac.  R.  Co.,  12  Ont.  App.  721. 

A  railway  company  which  has  acquired 
the  right  to  construct  its  road  through  a 
farm  owes  no  duty  to  keep  up  the  fencing 
on  the  right  of  way  unless  it  has  bound  it- 
self to  do  so.  St.  Louis,  A.  (S-  T.  R.  Co.  v. 
Knott,  54  Ark.  424,  16  5.  W.  Rep.  9. 

While  it  is  true  that  fences  along  rail- 
roads, protecting  the  track  from  cattle  on 
adjoining  lands,  are  an  important  measure 
of  security,  both  to  the  agents  and  servants 
of  the  companies,  and  to  the  public,  yet,  in 
the  absence  of  a  legislative  provision  mak- 
ing their  erection  an  absolute  duty  to  the 
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public,  the  courts  cannot  properly  ini[)ose  it 
as  a  duty,  and  hold  its  non-performance  to 
be  negligence  per  sc,  disregarding  all  other 
circumstances.  Lauglois  v.  Ihiffiih  &•  A', 
/v*.  Co.,  19  Juird.  (A'.  V.)  364;  ajjirmcd  in  19 
Jhirb.  370,  «. 

Independent  of  a  statute,  it  is  lawful  for 
a  railroad  company  to  inclose  its  right  of 
way  and  to  construct  gates  at  farm  cross- 
ings ;  but  in  the  exercise  of  this  right  it 
must  so  act  as  not  to  negligently  injure  an- 
other. So  held,  where  a  company  was  sued 
for  damages  to  live  stock,  ciiused  by  their 
trying  to  pass  a  barbed  wire  fence  which 
the  company,  under  the  statute,  was  not 
bound  to  maintain.  Louisville  iS^  ^V.  R.  Co. 
V.  Shell  on,  43  ///.  App.  220. 

Independently  of  any  statutory  require- 
ment, a  railroad  company  is  chargeable 
with  the  duly  to  fence  its  track  if  required 
by  reas<jnable  prudence  and  care  to  keep 
the  track  free  from  obstructions,  animate 
and  inanimate.  Donnegan  v.  Erhardt,  42 
Am.  Sf'  Eng.  R.  Cas.  5S0,  119  A'.  1'.  468,  23 
A'.  E.  Rep.  105 1,  29  N.  V.  S.  R.  589,  7  L.  R. 
A.  527;  reversing  16  A'.  V.  S.  R.  579,  23/. 
&^  S.  502,  3  A'.  1'.  Sitpp.  820. 

The  rights,  duties,  and  obligations  of  the 
New  Orleans,  O.  &  G.  W.  R.  Co.  are  cre- 
ated by  express  law,  and  until  the  legislature 
requires  them  to  inclose  their  road,  or  dele- 
gates the  power  to  do  so  to  parochial  au- 
thorities and  the  latter  exercise  the  same, 
the  company  will  Le  under  no  obligation  to 
fence  any  part  of  its  road.  Knight  v.  Ne^o 
Orleans,  O.  <S-  G.  IV.  R.  Co.,  15  La.  Ann. 
105. 

In  Louisiana  there  are  no  general  statutes 
compelling  railroad  companies  to  fence 
their  tracks ;  hence  a  plaintiff  suing  for 
stock  killed  must  make  his  case  certain,  as 
in  other  suits  for  damages;  that  is,  he  must 
allege  and  prove  that  the  injury  to  his 
property  was  the  result  of  culpable  negli- 
gence on  the  part  of  the  corporation  or  its 
employes.  (Manning,  J.,  dissenting.)  Ste- 
venson  v.  Ne^u  Orleans  Pac.  R.  Co.,  35  La. 
y4««.  498. — Followed  in  Tillotson  v.  Tex- 
as &  P.  R.  Co.,  44  La.  Ann.  95. 

The  charter  of  the  Vermont  Central  R. 
Co.  provides  that  the  company,  upon  com- 
plying with  the  conditions  upon  which  they 
may  take  land  for  the  use  of  their  road, 
shall  be  "  seised  and. possessed  of  the  land." 
This  does  not  make  them  owners  of  the 
fee,  but  gives  them  a  right  of  way  merely. 
Hence,  although  the  charter  makes  no  pro- 


vision in  reference  to  the  obligation  to 
maintain  fences  upon  the  line  of  the  road, 
the  general  law  of  the  slate  in  reference  to 
the  obligation  of  adjoining  landowners  to 
maintain  the  division  fences  between  them 
does  not  apply,  but  the  obligation  to  main- 
tain the  fences  rests  primarily  iij)on  the 
company;  and  until  they  have  cither  built 
;  i  fences,  or  paid  the  hmdowner  for  doing 
it,  a  sutficient  length  of  time  to  enable  him 
to  do  it,  the  men:  fact  that  the  cattle  get 
upon  the  road  from  the  land  adjoining  is 
no  ground  for  imputing  negligence  to  the 
owners  of  the  cattle.  (Ji/imfy  v.  Vermont 
C.  R.  Co.,  23  /'/.  3S7.— CKiTici.SF.n  IN  Van- 
degrift  v.  Delaware  R.  Co.,  2  Houst,  (Del.) 
287.  Follow KU  in  Trow  ?'.  Vermont  C.  R. 
Co.,  24  Vt.  487.  QuoTKD  IN  Congdon  v. 
Central  Vt.  R.  Co.,  56  Vt.  390.  Rkvikwed 
IN  Waldron  v.  Portland,  S.  &  P.  R.  Co.,  35 
Me.  422 ;  Kerwliacker  v.  Cleveland,  C.  &  C, 
R.  Co.,  3  Ohio  St.  172. 

14.  V«»Iuiitary  !iuil(1iii{;  of  fence 
imposes  no  duty  t«»  fence.— Where  a 
railroad  company  voluntarily  fences  a  part 
of  its  track,  this  will  not  impose  upon  it  the 
obligation  to  fence  its  entire  track.  Tillot- 
son v.  Te.ras  &*  P.  A'.  Co.,  53  Am.  &•  Eng, 
R.  Cas.  104,  44  La.  Ann.  95,  10  So.  Rep. 
400. 

The  fact  that  the  proprietors  of  a  railroad 
have  erected  fences  along  the  line  of  their 
road,  against  the  land  of  a  particular  indi- 
vidual, is  not  of  itself  evidence  of  any  ob- 
ligation on  the  part  of  the  proprietors  to 
make  or  maintain  fences  for  the  benefit  of 
such  person.  Aforss  v.  Boston  &«  .11.  V.  Co., 
2  Cush.  (Mass.)  536. 

2.  By  Statute. 

15.  In  {jeneraL*— Under  the  common 
law  railroad  companies  are  not  obliged  to 
fence  their  tracks.  Where  a  company  is 
obliged  by  statute,  enacted  subsequent  to 
the  construction  of  the  railroad,  to  fence  its 
tracks,  it  cannot  recover  the  cost  of  build- 
ing the  fence  from  the  owners  of  land  ad- 
joining its  right  of  way.  Boston  <S-  A.  R. 
Co.  v.  Briggs,  7  Am.  &*  Ettg.  R.  Cas.  541, 
132  Mass.  24. 

1«.  Where  claniage.s  for  fencing^ 
have  been  as.ses8e<l  and  paid.— After 
a  company  has  condemned  a  right  of  way 
and  the  damages  have  been  assessed  and 

♦Obligation  of  company  to  fence  under  dif- 
ferent Slate  statutes,  see  full  collection  of  au- 
thorities in  note,  5  L.  R.  A.  737. 
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[Kiid,  it  is  nol  bound  to  fence  on  cithet  side 
<jf  the  tiacli.     ^l//0fi  &^  S.  A'.  Co,  v.  J}aut;/i, 

14  ///.   211. 

The  statute  imposes  a  duty  upon  railroads 
to  fence  ihcir  tracks  witliin  a  given  time; 
i)Ut  where,  in  proceedings  to  accjuire  the 
ligiii  of  way,  danuiges  are  assessed  against 
tlie  company  f(jr  fencing  the  road,  and  the 
assessment  is  forma!  and  regular  and  is 
made  a  matter  of  record,  then  the  land  is 
thereafter  charged  with  the  fencing,  and  the 
company  and  its  legal  successors  discharged 
from  the  duty.  Rockford,  R.  I.  iS^"  St.  I.. 
R.  Co.  V.  Lynch,  67  ///.  149. 

Where  a  railroad  was  located  and  dam- 
ages assessed  to  a  pritjr  propcity  owner  be- 
fore the  passage  of  the  Pa.  local  act  of 
March  28,  1868,  P.  L.  p.  514,  wliich  requires 
railroad  companies  in  certain  counties  to 
construct  and  licep  in  repair  fences  along 
their  tracks,  in  such  case  the  railroad  com- 
pany is  not  subject  to  the  burden  of  fencing, 
as  the  presumption  is  the  assessment  of 
damages  included  that  burden.  Welles  v. 
Xortlu-nt  C.  R.  Co.,  150  R<i.  St.  620,  25  ^Ul. 
Rt-p.  5.. 

If  that  act  was  intetided  to  require  a  r.iil- 
road  ('■  nipany  to  bear  the  burden  of  fencing 
on  land  where  damages  have  been  assessed, 
it  is  open  to  the  constitutional  (/bjectioii  of 
requiring  one  to  pay  the  private  debt  of 
another.  Welles  v.  Xortliern  C.  R.  Co.,  150 
P,j.  SI.  620,  25  All.  Rep.  51. 

A  company  cannot  defend  an  action  for 
killing  stock,  where  its  road  should  have 
been  fenced,  by  setting  up  tliat  in  awarding 
damages  for  the  taking  of  the  right  of  way 
through  plaintitl's  land  a  sum  had  been  al- 
lowed for  the  fencing  of  the  track.  Such 
an  award  leaves  it  to  the  option  of  the  land- 
owner to  fence  liis  land,  but  at  his  own  con- 
venience; and  it  is  still  the  duty  of  the 
company  to  the  public  to  keep  its  road 
fenced.  Baltimore,  P.  &^  C.  R.  Co.  v.  John- 
son, 59  Ind.  188. — Following  New  Albany 
&  S.  R.  Co.  V.  Maiden,  12  Ind.  10. 

17.  Relative  duties  of  lessor  .tiid 
lessee  roads.* — A  lessee  company  in  pos- 
session and  operating  a  railroad  is  deemed 
the  agent  of  the  lessor,  within  the  meaning 
of  Mich.  General  Railroad  Act,  §  43 ;  and  a 
failure  of  the  lessee  to  fence  as  required  by 
the  statute  will  render  the  lessor  liable. 
Bay  City  &*  E.  S.  R.  Co.  v.  Austin,  21  Mich. 

*  Duty  of  lessee  to  fence,  see  note,  19  Am.  & 
Eng.  R.  Cas.  632. 


390.  CleiKcnt  V.  Canfield,  28  Vt.  302.  — 
FoiIlowki)  i.v  Tracy  v.  Troy  &  n.  R.  Co., 
38  N.  Y.  433 ;  Dolan  v.  Newburgh,  D.  &  C. 
R.  Co.,  42  \m.  &  Eng.  R.  Cas.  611,  120  N. 
Y.  571,  24  N.  E.  Rep.  S24,  31  N,  Y.  S.  R.  852. 
Rkvii.\vkij  in  St.  Johnsbury  &  L.  C.  R.  Co. 
V.  Hunt,  59  V't.  294. 

W'iiere  twocom|)anics  form  an  agreement, 
sanctioned  by  statute,  whereby  one  is  oj). 
erated  and  controlled  by  the  other,  the  com- 
pany (jperating  .ind  in  possession  is  bound 
to  see  that  the  recpiisite  fences  are  main- 
tained by  the  company  operated,  and  is 
lial)le  in  damages  \w  an  accident  resulting 
from  their  absence.  Wui  Xatter  v.  Biijfalo 
(.'^  /..  H.  R.  Co.,  27  U.  C.  O.  />'.  581.— F(JL. 
i.oWKi)  IN  Holmes  t-.  Grand  Trunk  R.  Co., 
27  U.  C.  Q.  U.  sys- 

A  railnxul  company,  whether  as  owner  or 
lessee,  is  not  bound  to  fence  its  own  land, 
lying  alongside  of  its  track  but  not  used 
for  a  right  of  way,  from  the  track  itself;  and 
a  failure  to  do  so  will  not  render  it  liable  to 
its  own  tenants  for  loss  of  cattle  straying 
from  such  land  onto  the  track.  Potter  v. 
A'c7o  i'orH-  C.  <3-  //.  R.  R.  Co.,  38  N.  V.  S. 
R.  79S,  60  l/i/n  213,  15  A'.   I'.  Snpp.  12. 

18.  Deoisioiis  niider  statutes  of 
California. — The  proviso  in  section  30  of 
the  railroad  act  of  May  20,  1S61,  simply  pro- 
vides that  a  railroad  company  shall  not  be 
compelled  to  perform  the  ofTer  or  agree- 
ment (referred  to  in  the  preceding  part  of 
the  section)  to  fence  on  the  sides  of  its  road, 
where  it  runs  through  iminclosed  lands, 
until  the  owner  of  the  land  has  built  fences 
abutting  on  the  railroad.  It  does  not 
exempt  the  company  from  the  liability  cre- 
ated by  section  40,  for  the  value  of  animals 
killed  by  its  locomotives  on  unfenced  por- 
tions of  the  road.  Fontaine  v.  Southern 
Pac.  R.  Co.,  I  Am.  <S-  Eng.  R.  Cas.  1 59,  54 
Cal.  645.— Ouo  TING  Tracy  v.  Troy  &  B.  R. 
Co.,  38  N.  Y.  437. 

19.  Colorado.— Under  the  stock- 
killing  act  as  amended  in  18S5,  before  a  per- 
son could  claim  that  a  mil  way  company  owed 
him  any  duty  in  respect  to  fencing  its  rail- 
way it  was  necessary  for  him  to  allege  that 
he  was  the  owner  or  holder  of  land  adjacent 
to  such  railway,  and  that  he  had  requested 
the  railway  company  to  fence  its  line  and 
put  in  cattle-guards  and  gateways.  And 
moreover,  according  to  said  act,  the  railway 
company  could  not,  by  complying  with  such 
request,  exempt  itself  from  the  uncondi- 
tional   liability  otherwise  imposed,  except 
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as  Against  the  party  making  the  request. 
Wdiisn'ort/i  V.  Union  Pac.  R.  Co.,  iS  Colo, 
too,  II  Pac.  Kep,  515.  — Reviewino  Union 
P;ir.  U.  Co.  V.  r>v  Husk,  1:!  Colo.  294. 

:iO.  Coiiiuiflifiu.      riiciiciof  1873 

reci'jircd  railmad  coiiii);iiiiL's  to  make  fences 
ai<jng  their  roatis  wiien  ordered  hy  tiie  rail- 
road coniiuissidners.  Tlie  coiniiiissioiRrs 
under  it  nunU- an  order  that  the  defendant 
cc.'iipany  should  nuilie  a  fence.  The  act  wns 
repealed  in  1874,  and  was  re-enacied  in  1875. 
//<■/,(',  that  tiic  duty  of  the  defendants  to 
make  the  fence  under  the  order  of  the  com- 
niissioners  terminaicd  with  tlu;  repeal  of  the 
act  in  1S74,  and  was  not  revived  with  the 
re-enactment  of  the  act  in  1875.  Kdnr  v. 
jWti'  \'or/c  &*  A'.  E.  J\.  Co.,  11  ^Ini.  C-'  /■-'//j,''. 
P.  Cits.  467,  49  Conn.  139. 

Land  was  taken  for  a  rij;ht  of  way  wiien 
a  statute  was  in  force  recpdiing  companies 
to  fence  their  tracks  e.xccpt  where  the  rail- 
road coniniissioners  should  deternunc  that 
a  fence  was  not  necessary,  and  in  awarding; 
damages  to  liie  landowner  nothing  was  al- 
lowed for  the  fence.  The  statute  was  after- 
wards repealed  and  a  new  one  enacted 
requiring;  companies  to  fence  only  where 
the  conimissi(jners  should  order  it.  //<■/(/, 
that  the  company  was  not  hound  to  fence 
in  the  absence  of  an  order  from  the  railroad 
commissioners.  (Carpenter,  J., dissenting.) 
Ciinipbcll  V.  AVti'  York  &>  A'.  E.  R.  Co.,  13 
.■4w.  &*  I'liK-  ^^-  ^"■*'-  5^9-  5"  Conn.  128. 

31.  Illinois. — The  constitutional 

lirovision  providing  that  the  fee  to  lands 
taken  for  right  of  way  shall  not  pass,  but  re- 
main in  the  landowner,  has  no  application  to 
proceedings  completed  before  the  adoption  of 
the  constitution,  and  the  duty  of  companies 
to  fence  their  track  is  not  afTected  by  the 
fact  whether  they  own  the  fee  or  have  only 
an  easement  in  their  right  of  way.  Toledo, 
/'.  iS-  W.  R.  Co.  V.  Pence,  68  ///.  524. 

Where  a  company,  on  notice  to  build  a 
fence  along  its  right  of  way  by  the  owner  of 
T.he  land  over  which  the  road  runs,  erects  a 
fence  several  feet  inside  its  right  of  way, 
and  refuses  to  let  the  landowner  join  his 
fences  with  the  same,  so  as  to  inclose  his 
land,  mandamus  will  lie  to  compel  the  com- 
pany to  erect  a  fence  along  the  line  of  its 
right  of  way.  Ohio  &^  M.  R.  Co.  v.  People 
ix  rel.,  30  Am.  &^  Eng.  R.  Cas.  427,  121  ///. 
483,  13  N.  E.  Rep.  236,  II    West.  Rep.  375. 

//  seems  that  an   action    to  recover  the 
penalty  from  a  company  for  failing  to  fence 
after  notice,  as  required  by  III.  Rev.  St.  of 
5  D.  R.  D.-51*. 


1887,  ch.  114,  §  66,  should  he  in  debt  and 
;i  It  in  case.  Indiana  ii^  I.  >'.  R.  Co.  v, 
:^anipson,  31  ///.  .///.  513. 

Dut  tlie  notice  recpiiied  to  be  given  be- 
f'  (!  bringing  such  suit  is  suliicieni  if  it  is 
addle  *sed  to  tiie  corporation  by  its  initials, 
and  niiiy  be  served  on  its  agent,  and  need 
ncil  refjuire  tlie  fence  to  be  erected  within 
the  time  [/ic^cribed  by  the  st.itnte  ;  neitlur 
need  it  be  iqgned  by  the  laniluu  iicr,  it  iieiu- 
ally  authori/.ed  by  him.  Indiana  &•>  I.  S.  R. 
Co.  V.  Saiiipso/i,  31  ///.  .Ipp.  313. 

The  duly  im[)osed  upon  railroad  com- 
panies by  St.  1883,  eh.  114,  ^  48,  to  fence 
their  tracks  only  implies  to  damagesdone  on 
the  right  of  wa\ .  and  does  not  make  them 
liable  f('r  destruction  of  ci'o|)s  on  lands  iid- 
joining  the  right  oi  way.  Cannon  v.  Louis- 
vi/le,  E.  vl'-  St.  /,.  Con.  R.  Co.,  34  ///.  .  ///. 
640.  -Ui  "iiNC.  I'coria,  D.  iS;  E.  U.  Co.  v. 
Schiller,  12  111.  App.  443;  Clark  t'.  Hanni- 
bal &  St.  J.  R.  Co.,  36  Mo.  215. 

In  an  action  under  the  statute  for  failing 
to  fence  a  track  in  si,\  months,  the  declara- 
tion charged  thai  011  January  i,  1867,  and 
thenceforth  to  the  commencement  of  suit, 
defenci.iiu  had  charge  of  the  railroad,  and 
that  defendant,  more  than  si.\  months  after 
said  road  was  in  use,  and  continuously  to 
the  time  of  committing  of  the  gr;e\ances, 
neglected  to  fence.  //<■/</,  that  it  «as  not 
alleged  with  sufficient  certainly  that  the 
company  had,  for  si.v  mcjnths  after  the  road 
was  "opened  for  use,"  failed  to  fence,  as  re- 
quired by  statute.  Toledo,  P.  <S-»  IV.  R.  Co. 
V.  Pool-lss,  55  ///.  230,  2  .hn.  Ry.  Rep.  454. 

22.  Indiana. —Although  caitle-piis 

are  not  expressly  required  to  be  constructed 
at  road  crossings,  they  are  embraced  under 
the  genei'al  term  "  fences."  x\e7i)  Allntny  (S~» 
5.  A".  Co.  v.  Pace,  13  ///(/.  411. 

23.  Iowa.  —  Section    12S9  of  the 

code,  providing  that "  any  corporation  oper- 
.iting  a  railway  that  fails  to  fence  the  same 
aijainst  live  stock  running  at  large,  at  all 
points  where  such  right  to  fence  exists, shall 
be  liable  to  the  owner  of  any  such  stock  in- 
jured or  killed  by  reason  of  the  want  of  such 
fence,  or  for  the  value  of  the  property  or  in- 
jury caused,  unless  the  same  was  caused  by 
the  wilful  act  of  the  owner  or  his  agent," 
imposes  no  absolute  duty  upon  a  railway 
company  to  fence  its  track,  and  it  cannot 
be  held  liable  thereunder  for  an  injury  to 
an  infant  child  caused  by  the  absence  of 
such  fence  alone.  lValkenhauer\.  Chicago, 
B.&-  Q.  R.   Co.,  15  Am.  &^  Eng.  R.   Cas. 
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490,   3  A/cCrarv  {U.  S.)  "553,  17   Fed,  Rcf>. 

24.  Kiuisns.— The  net  of  1874,  ch. 

94,  requires  not  merely  that  a  company 
should  fence  parallel  witli  its  road,  but  also 
that,  where  its  track  crosses  a  hi[;h\vay  or 
a  place  where  a  side  fi.-iicc  is  impi(;pi.-!-,  it 
should  protect  its  track  and  riylit  of  way  by 
cattle-guards  and  an  end  fence.  Union  Pac. 
R.  Co.  V.  Harris,  11  Am.  &•  Eii^.  J\.  Lets. 
431,  28  A'an.  206. 

No  private  interest  or  convenience  or  in- 
convenience on  the  part  of  a  company  will 
alone  be  sufficient  to  absolve  it  from  fenc- 
ing its  road  where  the  statute,  in  express 
terms,  requires  that  the  road  shall  be  fenced. 
Nor  will  any  private  interest  or  convenience 
on  the  part  of  individuals  be  sutficient  to 
absolve  a  railroad  company  from  fencing  its 
road.  Atchison,  T.  &=  S.  F.  R.  Co.  v.  Sliaft, 
19  Am.  (S>»  Eni;.  R.  di.:,  529,  33  A'an.  521,  6 
P,7C.  Rrp.  90S.' 

2o.  ]>Iaiiie.— By  the  eleventh  sec- 
tion of  their  charter  the  Atlantic  &  St. 
Lawrence  R.  Co.  are  obliged  to  erect  and 
maintain  substantial,  legal,  and  sufficient 
fences  on  each  side  of  the  land  taken  by 
them  for  their  railroad,  where  the  same 
passes  through  inclosed  and  improved  lands, 
and  in  default  of  which  they  are  liable  for  in- 
juries occasioned  thereby.  JV/ti/my  v.  At- 
lantic &>  St.  L.  R.  Co.,  44  Me.  362.— Rk- 
viKWiNG  Norris  v.  Androscoggin  R.  Co.,  39 
Me.  273. 

2<».  3Iassacliusctfs.— The  duty  of 

maintaining  a  fence  at  a  place  where  one  is 
required  to  be  built  by  St.  1S79,  ch.  205,  §  i, 
is  not  imposed  by  law  upon  the  owner  of 
land  adjoining  a  railroad  constructed  prior 
to  St.  1S41,  ch.  125.  Boston  &^  A.  R.  Co.  v. 
Bri,:;<j;s,  7  An:.  &^  Eng.  R.  Cas.  541,  132 
Mass.  24. 

27.  Micliigan.— The  act  of   1847, 

providing  that  "  no  person  shall  recover  for 
damages  done  upon  lands  by  beasts,  unless 
in  cases  where,  by  the  by-laws  of  the  town- 
ship, such  beasts  are  running  at  large,  except 
where  such  lands  are  inclosed,"  does  not 
change  the  common  law  relating  to  fences, 
and  does  not  require  landowners  to  fence, 
but  merely  prevents  a  recovery  unless  the 
land  is  fenced.  Williar.is  v.  Michigan  C. 
R.  Co.,  2  Mich.  259. 

By  Mich,  statute  of  1867,  p.  221,  the  duty 
of  maintaining  a  fence  is  imposed  upon  the 
owners  or  occupants  of  a  railroad,  as  well  as 
upon  the  company  first  organized,  without 


confining  it  to  either.  Bay  City  &*  E.  S.  R, 
Co.  v.  Austi/i,  2  .Mic/i.  X.  P.  \_Supp.\  2. 

28.  3IiiiiiOKota. — It  is  the  duty  of 

railroad  companies  to  build  the  fences  and 
cattle-guards  mentioned  in  Gen.  St.  ch.  34, 
§§  54'  55-  although  no  rules  therefor  are 
prescribed  by  the  county  commissioners. 
Goajan  V.  St.  Paul,  S.  &•  T.  F.  R.  Co.,  25 
Minn.  328. 

Such  statute  does  not  make  companies 
liable  for  damages  done  by  cattle  trespass- 
ing upon  their  lands,  and  passing  thence,  by 
reason  of  a  failure  to  build  fences,  to  the 
lands  of  adjoining  owners.  The  liability  in 
such  case  is  upon  the  owner  of  the  cattle. 
Gowan  v.  St.  Paul,  S.  &*  T.  F.  R.  Co.,  25 
Minn.  328. 

Gen.  St.  187S,  ch.  34,  §  57,  creating  a  liabil- 
ity for  companies  neglecting  to  fence  their 
roads,  applies  to  all  railroads  in  the  state. 
l''inch  V.  Chicago,  M.  &>  St.  P.  R.  Co.,  46 
Minn.  250,  48  X.  IV.  Rep.  91 5.— Follow- 
ing Gillam  v.  Sioux  City  &  St.  P.  R.  Co., 
26  Minn.  268. 

29.  Missouri.— The  fact   that   the 

proprietor  of  land  adjoining  a  railroad  has 
failed  to  fence  up  to  his  line  does  not  free 
the  company  from  its  duty  to  fence  where 
its  road  passes  through  unincloscd  lands. 
Hamilton  v.  Missouri  Pac.  R.  Co.,  87  Mo. 
85. 

30.  Nebra.ska.— The  provisions  of 

Comp.  St.  art.  2,  ch.  2,  §  18,  defining  a 
"  lawful  fence,"  apply  alone  to  the  inclosing 
of  lands,  and  do  not  apply  to  the  fencing  of 
a  railway.  That  matter  is  governed  by 
Comp.  St.  ch.  72,  art.  i,  §  i.  Chicago,  B.  &^ 
Q.  R.  Co.  v.  James,  26  Neb.  188,  41  X.  11'. 
Rep.  992. 

31.  New  Haini»sliire.--Railroad 

corporations  are  required  by  statute  to 
maintain  fences  on  the  sides  of  their  roads 
for  the  protection  of  all  whose  land  adjoins 
the  railways,  and  all  who  are  rightfully 
upon  the  lands,  except  where  the  corpora- 
tions have  settled  with  and  paid  the  owners 
of  the  adjoining  lands  for  building  and 
maintaining  the  fence.  Cornivall\.  Sulli- 
van R.  Co.,  28  X.  H.  161. — Rf.viewki)  in 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Chapman,  39 
Ark.  \fii.~Dean  v.  Sullivan  R.  Co.,  22  A'. 
H.  316.  Smith  /.  Eastern  R.  Co.,  35  X.  H. 
356.  —  Following  White  v.  Concord  R. 
Co.,  30  N.  H.  207;  Horn  v.  Atlantic  &  St. 
L.  R.  Co.,  35  N.  H.  169. 

32.   New  York.— A  railroad  cor- 
poration is  bound  to  maintain  one  half  of  a 
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fence  between  the  land  taken  for  a  road  and 
tlie  adjoining  land.  In  re  RensseUicr  &>  S, 
K.  Co.,  4  Paij^e  (A'.  V.)  553. 

Section  44  of  the  general  railroad  fict  of 
1850,  as  amended  by  section  8  of  the  act 
of  April  15,  1854  (laws  of  1850,  ch.  140.  § 
44;  laws  of  1S54,  ch.  282,  §  8j,  imposes  the 
duty  upon  railroad  companies  to  fence  both 
sides  of  their  track ;  and  they  are  liable  for 
damages  done  to  cattle  so  long  as  such 
fences  are  not  made  and  kept  in  good  order. 
Triuy  V.  Troy  <S-  B.  K.  Co.,  38  iV.  Y.  433 ; 
affirming  55  Barb.  529.— Following  Shep- 
a'-d  V.  liullalo,  N.  Y.  &  E.  R.  Co..  35  N. 
Y.  tJ4i. — QuoTEU  IN  Fontaine  v.  Southern 
Pac.  R.  Co.,  I  Am.  &  Eng.  R.  Cas.  159,  54 
Cal.  645. 

The  statute  requiring  companies  to  fence 
(section  8)  only  requires  it  when  needful  to 
prevent  animals  from  straying  upon  the 
track,  and  not  to  keep  children  off  the  track. 
Prenihgast  v.  Nnu  York  C.  &>  H.  R.  R.  Co.. 
58  A'.  Y.  652. — Reviewku  in  Fisselmayer 
T'.Third  Ave.  R.  Co.,  2  N.  Y.  S.  R.  75. 

Defendant  company  was  chartered  by  a 
special  act  in  1846,  with  a  provision  to  the 
effect  that  it  should  erect  and  maintain 
fences  upon  the  sides  of  its  track,  and 
should  maintain  suitable  guards  to  prevent 
Cciltle  from  going  on  the  track,  bui  pro- 
viding that  adjoining  landowners  should 
not  be  prevented  from  erecting  and  keep- 
ing in  repair  suitable  gates  at  farm  cross- 
ings. The  general  railroad  act  of  1S50,  as 
amended  in  1854,  ?  49,  after  making  it  the 
duly  of  railroad  companies  to  fence  and  to 
make  suitable  gates  or  bars,  provides  that 
the  act  should  apply  to  all'  existing  rail- 
roads, where  "  not  inconsistent  with  the 
provisions  of  their  charters."  /Mtl,  that 
the  general  act  was  not  inconsistent  with 
defendant's  charter,  and  it  was  bound  to 
maintain  such  fences,  gates,  or  bars  as  re- 
quired by  the  general  act.  S/aals  v.  Hudson 
River  R.  Co.,  33  Ho7v.  Pr.  (N.  1'.)  139,  3 
Ktycs  196,  4  .\bh.  App.  Dec.  2S7  ;  rcoersint; 
39  Barb.  298,  23  How.  Pr.  463.— Quoting 
Corwin  V.  New  York  &  E.  I^.  Co.,  13  N. 
Y.  53.  Reconciling  Visscher  v.  Hudson 
River  R.  Co.,  15  Barb.  37;  Clarkson  v. 
Hudson  River  R.  Co.,  12  N.  Y.  304. 

33. Oliio. — The  obligation  to  con- 
struct and  maintain  fences  upon  both  sides 
of  railroads,  imposed  upon  railroad  com- 
panies, is  not  limited  to  owners  and  occu- 
piers of  adjoining  lands,  but  extends  to  the 
public  generally.     Marietta  &*  C.  R.  Co.  v. 


Stephenson,  24  Ohio  St.  48,  6  Am.  Ry.  Rep. 
428. 

34. West  Virginia.— Tlie  duty  to 

fence  its  road  on  the  part  ot  a  railway  com- 
pany is  purely  of  statutory  creation,  and  is 
confined  to  cases  coming  under  the  pro- 
visions of  the  statute.  Clark  v.  Ohio  River 
R.  Co.,  4.5  Atn.  (S«  Eng.  R.  Cas.  475,  34  lY. 
Va.  200,  12  i.  E.  Rep.  505. 

35. Kiij^laiid. — Under  the  Railways 

Clauses  Act  1845,  the  duty  of  the  compi.ny 
to  fence  against  the  owners  and  occupiers 
of  adjoining  land  is  co-extensive  only  with 
the  common  law  prescriptive  obligation  to 
repair  fences.  Manchester,  S.  &-»  L.  R.  Co. 
V.  lYallis,  7  Railiu.  Cas.  709,  2  C.  L.  R.  573, 
14  C.  B.  213,  iSy«;-.  268,  23  L.J.  C.  P.  85. 

An  arrangement  by  a  company  with  an 
owner  of  land,  part  of  which  is  taken,  re- 
lieving the  company  of  the  duty  to  fence, 
does  not  ex(jncrate  the  company  from  its 
liability  under  the  Railways  Clauses  Act  of 
iS45,§  68,  to  maintain  a  fence  for  the  benefit 
of  the  occupier  of  such  land,  1,0  as  to  pre- 
vent his  cattle  from  straying.  Corry  v. 
Great  Western  R.  Co.,  L.  R.  7  Q.  B.  D.  322. 
50  /..  J.  O.  B.  386,  44  L.  T.  701,  29  \V.  R. 
623 ;  affirming  L.  R.  6  (2.  B.  D.  237,  50  L. 

J-  Q-  /'•  31 3. 

:»<$. Caiiatla.— The  Grand  Trunk  R. 

Co.,  under  tiie  agreement  with  the  Huffalo 
&  Lake  Huron  R.  Co.,  confirmed  by  29  & 
30  Vict.  c.  92,  is  liable  for  not  keeping  up 
the  fences  along  the  latter  railway.  Holmes 
v.  Grand  Trunk  R.  Co.,  rj  U.  C.  Q.  B.  595. 
—  F(M. LOWING  Van  Natter  v.  Buffalo  &  L. 
H.  R.  Co.,  27  U.  e.g.  B.  581. 

The  New  Brunswick  R.  Co.  was  incorpo- 
rated before  the  union  of  the  provinces 
under  the  British  North  America  Act,  by 
the  provincial  statute  33  Vict.  c.  49,  the 
14111  section  of  which  required  the  company 
to  erect  and  maintain  substantial  fences  on 
each  side  of  the  land  taken  by  them  for  the 
railway  where  it  passed  through  improved 
land.  The  92d  section  of  the  British  North 
America  Act  having  excluded  from  the  pro- 
vincial legislature  power  over  local  works 
which,  though  wholly  within  the  province 
of  the  Dominion,  were  flecl.ircd  by  the  par- 
liament of  C;inada  to  he  for  the  general  ad- 
vantage of  Canada,  and  the  Df)minion  Act 
44  Vict.  c.  42  having  declared  the  work  of 
the  New  Brunswick  R.  Cn,  to  be  a  work 
for  the  general  advantage  of  Canada,  and 
the  provisions  of  the  Consolidated  R.  Co., 
so  far  as  they  were  applicable  to  the  under- 
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taking,  and  not  inconsistent  with  several 
acts  of  the  company — held,  tliat  section  13 
of  "The  Railway  Act"  (Rev.  St.  Can.  c. 
109),  relating  to  fencing,  was  inconsistent 
with  section  14  of  tiie  New  Brunswick 
Railway  Act,  and  therefore  that  the  com- 
pany was  bound  under  the  act  of  incorpo- 
raiion  to  erect  tiic  fences  without  any 
written  request  from  the  occupant  of  the 
land,  tis  provided  by  section  13  of  "  Tlie 
Railway  Act."  Levesque  v.  New  Brunswick 
N.  Co.,  29  Nl-m  Briin.  5S8. 

Parliament,  having  the  exclusive  right  to 
legislate  on  the  subject  of  railways,  had,  as 
incident  thereto,  power  to  limit  the  time 
witliiii  wliich  the  actions  could  be  brought 
for  damages  sustained  by  reason  of  the  rail- 
way ;  and  therefore  section  27  of  c.  109, 
wliich  limited  the  right  of  action  to  six 
months  after  the  alleged  damage  was  sus- 
tained, was  not  ultra  vires.  Lcvesque  v. 
A'e7U  Brunswick  R.  Co.,  29  New  Brun.  588. 

The  words  of  section  27,  "  Injury  sus- 
tained by  reason  of  the  railway,"  were  not 
confined  to  neglect  in  running  the  trains, 
nor  to  improper  construction  of  the  rail- 
way, but  extended  to  damage  arising  from 
the  improper  construction  of  cattle-guards, 
and  from  neglect  to  fence  the  railway,  as 
directed.  Lcvesque  v.  New  Bruns^i/ick  R. 
Co.,  29  N^cw  Brun.  588. 

If  damages  are  sustained  by  a  person  in 
consequence  of  the  1  eglect  of  the  railway 
company  to  erect  fences  on  each  side  of  the 
railway,  as  directed  by  act  33  Vict.  c.  49, 
^  14,  an  action  will  lie  therefor.  Le7>esquev. 
Nc-o  Brunswick  R.  Co.,  29  New  Brun.  588. 
—Following  Couch  v.  Steel,  3  El.  &  Bl. 
402. 

3.  By  Contract. 

37.  In  general.* — Where  a  company 
and  a  landowner  enter  into  a  conveyance 
under  seal,  granting  the  company  a  right  of 
way,  and  defining  the  duty  of  the  company 
as  to  fencing  the  track,  it  is  error  to  admit 
oral  evidence  tending  to  show  a  separate 
verbal  agreement  between  the  parties  at  the 
time  of  delivering  the  deed,  which  is  incon- 
sistent therewith.  Kankakee  &-  S.  IV.  R. 
Co.  V.  Fitzgerald,  17  ///.  App.  525. 

In  such  case,  if  the  deed  fails  to  definitely 
fix  the  time  when  the  fences  are  to  be  built, 
the  law  will  imply  that  they  are  to  be  built 


*  Conditions  in  conveyances  as  to  fences,  etc., 
see  note,  20  Am.  &  Enc.  R.  Cas.  344. 


within  a  reasonable  time.     Kankakee  &*  S. 
W.R.  Co.  v.  Fitzgerald,  17  ///.  A  pp.  525 

A  c(jmpany  and  a  landowner  entered  into 
an  agreement  by  which  tlie  conqiany  agreed 
to  fence  its  track,  in  consideration  that  the 
landowner  would  give  a  right  of  way,  but 
which  he  subsequently  refused  to  do,  and 
the  company  had  to  buy  the  right  of  way. 
Held,  thiit  a  court  of  equity  would  not  tie 
cree  the  specific  performance  of  the  contract 
to  fence  ;  nor  would  it  direct  a  fence  under 
the  general  railroad  law,  which  only  apfiiies 
to  corporations  formed  thereunder;  nor  un- 
der the  gener;d  fence  law,  which  provides 
its  own  remedy  for  a  viohition  thereof. 
Vandorn  v.  AVtc  Jersey  Southern  R.  Co. ,  42 
N.  J.  Fq.  463,  8  At  I.  Rep.  99. 

Tlie  Grand  Trunk  railway  and  the  Wes- 
ton plank  road  crossed  the  plaintiff's  land 
not  far  apart  on  parallel  lines.  The  rail- 
way company,  it  was  alleged,  found  it  neces- 
sary to  change  the  course  of  a  stream  over 
which  the  road  company  had  built  a  bridge, 
to  which  the  latter  consented  on  the  rail- 
way company  agreeing  to  make  and  main- 
tain a  bridge  for  them  over  the  new  chan- 
nel. Held,  that  such  agreement  could  not 
impose  upon  defendants  any  obligation  to 
fence  at  this  latter  bridge,  or  make  them 
liable  to  the  plaintiff  for  omitting  to  do  so. 
Bro7i'n  V.  Grand  Trunk  R.  Co.,  24  U.  C.  (J. 
B.  350.— Quoted  in  Davis  v.  Canadian 
Pac.  R.  Co.,  12  Out.  App.  724.  Revik.wf.d 
TN  Zimmcr  .-'.  Grand  Trunk  R.  Co.,  19  Ont. 
App.  693. 

38.  Eflfoot  of  coiitraot  witli  laixl- 
OAvner  to  roliove  company  of  duty  to 
fence. — The  li:;bility  of  a  railroad  company 
for  failure  to  erect  fences  on  the  sides  f)f  its 
road  under  a  statute  cannot  be  defeated  by 
its  contract  with  another  person  to  erect 
such  fences.  Silver  w  Kansas  City,  St.  L. 
(5-  C.  R.  Co.,  19  A>n.  &>  Fng.  R.  Cas.  642,  78 
Afo.  528,  47  Am.  Rep.  118.  Ne^o  AJbany  &' 
S.  R.  Co.  V.  Maiden,  12  Ind.  10. 

A  company  cannot  make  contracts  with 
private  persons  to  make  openings  in  its 
fence  for  private  piirposcs.  and  thereby  re- 
lieve itself  from  the  duty  it  owes  to  the 
general  public  to  keep  the  road  securely 
fenced,  except  at  private  farm  crossings 
where  the  railroad  right  of  way  separates 
tracts  of  land  into  two  parcels,  and  to  en- 
able the  owner  to  go  from  one  piece  of  land  to 
another  thus  separated.  Wabash  R.  Co.  v. 
Williamson,  3  Ind.  App.  190,  29  A'.  E.  Rep. 
455- 
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Where  a  company  permits  or  contracts 
with  an  individual  to  put  gates  in  its  riglit 
of  way  fence  or  to  make  openings  therein, 
when  it  could  not  be  compelled  to  do  so 
under  the  law,  it  is  liable  for  damages  re- 
sulting to  all  except  the  contracting  parties. 
IVabash  A'.  Co.  v.  Williamson,  3  hid.  App. 
190,  29  N.  E.  Rep.  455. 

An  agreement  between  a  railroad  corpo- 
ration and  an  adJDining  proprietor,  not  to 
require  them  to  fence  but  one  side  of  their 
road  across  liis  land  until  notified  by  hini, 
will  not  relieve  them  from  any  liability  they 
may  thereby  incur  to  any  i)erson  not  cog- 
nizant of  or  assenting  to  it.  Giliiian  v.  Eu- 
ropean iS-  iV.  A.  A'.  Co.,  60  J/t'.  235. 

The  duty  to  fence  is  a  statutory  one  im- 
posed on  railroads,  especially  toward  the 
adjacent  landowner.  Such  owner  and  the 
railroad  may  agree  as  between  themselves  to 
dispense  with  sucli  fence,  or  that  the  owner 
should  build  and  maintain  it,  or  to  maintain 
it  in  common,  and  in  such  cases  the  land- 
owner cannot  maintain  an  action  against 
the  railroad  for  any  injury  resulting  from 
the  absence  or  bad  condition  of  the  fence  ; 
but  the  fact  that  the  fence  belonged  to  the 
company,  and  that  the  fence  inclosing  the 
landowner's  field  was  joined  to  the  former's 
fence  with  its  consent,  creates  no  legal  im- 
})lication  that  such  owner  of  the  land  as- 
sumed any  obligation  to  aid  in  l<ecping  up 
tiie  fence.  Busby  v.  St.  Louis,  K.  C.  <5-»  A''. 
/v'.  Co.,  22  Am.  &>  Eng.  R.  Cas.  5S9,  81  Mo. 
43.— Quoted  in  Davis  v.  Hannibal  &  St. 
J.  R.Co.,  19  Mo.  App.  425. 

Where  a  company  and  a  landowner  enter 
into  a  written  agreement  binding  the  com- 
pany to  fence  on  each  side  of  its  track  and 
to  make  crossings,  a  failure  to  provide  for 
gates  or  bars  will  not  exempt  the  company 
from  its  duty  to  erect  and  maintain  them, 
as  provided  by  N.  Y.  Gen.  Railroad  Act  of 
1850,  §  54.  Poh-r  V.  New  York  C.  R.  Co.,  16 
N.  V.  476.— For.r.owKD  in  Shepard  7/.  Buf- 
falo. N.  Y.  &  E.  R.  Co.,  35  N.  Y.  641. 

A  written  agreement  by  the  grantor  of 
the  right  of  way  to  a  railroad  com|)any  to 
fence  it  on  eacii  side  through  his  lands  will 
not  affect  tlie  riglit  of  a  subsequent  pur- 
chaser to  require  the  company  to  fence  its 
road,  under  the  provisions  of  sections  3324 
and  3325,  Oliio  Rev.  St.,  where  the  purchase 
was  made  without  actu.il  or  constructive 
notice  of  the  existence  of  such  agreement. 
Surh  agreement  not  being  recorded,  the 
mere  use  and  occupation  of  the  right  of 


way  by  the  company  and  its  successors  for 
the  purpose  of  a  railroad  will  not  constitute 
constructive  notice  of  the  existence  of  such 
agreement.  Pittsburg,  C.  &^  St.  L.  R.  Co. 
v.  Bosu'orth,  38  Am.  &»  Eitg.  R.  Cas.  290, 
46  Ohio  St.  81,2/,.  R.  A.  199,  1 8  N.  E.  Rep. 
533.— Quoting  Easter  v.  Little  Miami  R. 
Co.,  14  Ohio  St.  48  ;  Whitney  v.  Union  R. 
Co.,  II  Gray  (Mass.)  364. 

31).  Waiver  of  .statutory  roquire- 
incut  by  laiulowiier.— Statutes  requir- 
ing railroads  to  maintain  fences  on  thesitics 
of  their  track  are  designed  for  the  protec- 
tion of  adjoining  owners,  and  their  require- 
ments may  be  waived  by  sucli  owners.  En- 
right  V.  San  Erancisco  iS-»  S.  J.  R.  Co..  33 
Cal.  230.  Thomas  v.  Hannibal  &*  St.  J.  R. 
Co.,  23  .Im.  &^ Eng.  R.  Cas.  183,  82  Mo.  53S. 

A  railroad  company  cannot  relieve  itself 
from  the  obligation  to  erect  and  maintain 
fences  by  a  contract  with  abutting  owners. 
Missouri  Pac.  R.  Co.  v.  Ilarrclson,  45  Am. 
&>  Eng.  R.  Cas.  457,  44  Kan.  253,  24  Pac. 
Rep.  465. 

An  arrangement  with  the  owner  of  land 
abutting  on  the  railroad  will  not  exonerate 
the  company  from  their  liability  under  the 
Railway  Clauses  Act  1845  (8  &  9  Vict.  c.  20), 
§  68,  to  maintain  a  fence  for  tlie  benefit  of 
the  occupier,  so  as  to  prevent  his  cattle 
from  straying  from  his  land.  Corry  v.  Great, 
Western  R.  Co.,  2  Am.  &^  Eng.  R.  Cas.  612, 
Z.  R.  7  Q.  B.  D.  322  ;  affirming  L.  R.  6  Q.  B. 
D.  237. 

A  conveyance  of  a  right  of  way  contained 
a  reservation  of  "  a  right  of  way  for  carts, 
teams,  and  cattle  within  the  location  afcjre- 
said,  where  the  said  way  now  exists,  the  same 
to  be  made  and  kept  by  the  grantors  in  a  con- 
venient state  of  use  for  the  purposes  afore- 
said." At  the  time  there  existed  a  path  or 
crossing  over  the  land,  the  limits  of  which 
were  well  marked  and  defined,  whi('h  was 
intended  to  be  reserved  as  a  crossing  over 
the  track.  Held,  that  the  company  was  re- 
quired to  keep  the  crossing  open  and  unob- 
structed by  gates,  bars,  or  other  barriers ; 
and  the  fact  that  it  was  a  private  way  would 
not  create  the  obligation  to  erect  gates  or 
bars,  as  provided  by  Mass.  Act  of  1846,  ch. 
271.  Eamesv.  Worcester  &^  X.  R.  Co.,  105 
Afass.  193,  2  Am.  Ry.  Rep.  462. 

40.  UcMinironuMits  of  tlio  statute 
of  frauds. — A  parol  agreement  between  a 
railroad  company  and  a  landowner,  based 
on  a  sufficient  consideration,  that  the  land- 
owner will    erect    and    maintain    suitable 
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fences,  is  not  within  that  provision  of  the 
statute  of  frauds  which  makes  contracts 
void  which  are  not  to  be  performed  within 
a  year.  Talmadge  v.  Rensselaer  Sf*  S.  R, 
Co.,  \iDarb.  {N.  F.)  493.— Distinguishing 
Pitkin  V.  Long  Island  R.  Co.,  2  Barb.  Ch. 
22 1 . 

Where  railroads  are  required  to  fence 
their  tracks,  an  agreement  with  a  land- 
owner to  accept  a  fence  with  gates  is  not  an 
agreement  in  relation  to  land  coming  within 
t  he  statute  of  frauds.  Great  Western  R.  Co. 
V.    I't'/aire,  11   U.  C.  C.  P.  509. 

41.  Such  contract,  when  runs  with 
the  land.* — Where  a  railroad  company 
takes  a  conveyance  of  a  right  of  way  in 
which  it  covenants  to  erect  and  maintain 
fences  on  either  side  of  its  track,  the  cove- 
nant is  one  running  with  the  land,  and  may 
be  enforced  by  a  subsequent  owner.  Mox- 
ley  V.  Xao  Jersey  6-  A'.  Y.  R.  Co.,  49  A'.  V. 
S.  R.  363,  66  Hun  632,  21  A^.  V.  Stipp.  347. 

A  special  agreement,  made  by  an  agent 
of  a  railroad  company  authorized  to  make 
it,  with  a  landowner  to  erect  and  keep  up 
good  and  substantial  fences  on  both  sides 
of  their  railroad  upon  his  land,  will  bind  the 
company,  although  neither  the  agreement 
n  )r  the  appointment  of  the  agent  is  under 
liie  corporate  seal  of  the  company.  Van- 
de^rift  v.  Delaiuare  R.  Co.,  2  //oust.  (Dei.) 
2A7. 

In  such  case  the  remedy  must  be  on  the 
contract  itself  for  a  breach  of  it  by  the 
p.irty  with  whom  it  is  made,  or  his  legal 
representatives,  and  not  by  action  of  tres- 
pass at  the  suit  of  a  stranger.  It  does  not 
enure  to  the  benefit  of  another,  such  as  the 
t2nant  of  the  premises  in  relation  to  which 
it  was  made  ;  for  such  a  contract  cannot  be 
treated  as  a  covenant  running  with  the 
land,  which  it  undoubtedly  is  not.  Vande- 
grift  v.  Delaware  A'.  Co.,  2  //oust.  {Del.) 
287. 

A  parol  agreement  for  the  removal  and 
discontinuance  of  a  fence  on  the  line  of  a 
railroad,  between  the  owner  of  the  land  and 
the  railroad  company,  does  not  run  with  the 
land  and  cannot  bind  the  grantee.  Thomas 
V.  //annibal &*  St./.  A'.  Co.,  23  Am.  6^  /^ng. 
R.  Cas.  183,  82  Mo.  538.  St.  Louis,  A.  Z-- 
T.  //.  A\  Co.  V.  Todd,  36  ///.  409.  Guilfoos  v. 
iXeiv  York  C.  &>  H.  R.  R.  Co.,  23  A^.  V. 
Supp.  925. 

*  When  covenants  to  build  and  maint.\in 
fences  run  with  the  land,  see  note,  38  Am.  & 
Eng.  R.  Cas.  296. 


Where  a  landowner  contracts  with  a  rail- 
road company  to  fence  its  right  of  way 
through  his  lands,  and  subsequently  leases 
the  land  for  a  year  for  farming  purposes,  at 
the  date  of  which  lease  the  fence  is  in  bad 
condition,  the  tenant  cannot  maintain  an 
action  for  damages  on  the  contract,  /loyle- 
iiian  v.  Kanawha  6^  O.  R.  Co.,  33  W.  Fa. 
489,  10  S.  E.  /iep.  8 1 6. 

Where,  in  a  proceeding  by  a  railroad 
company  in  the  probate  court  to  apprcjpri- 
ate  private  property,  after  the  jury  had 
viewed  the  premises  described  in  the  com- 
pany's statement,  the  r'^cord  recited  that 
in  consideration  of  the  defendant  having 
withdrawn  from  the  jury  all  claim  for  dam- 
ages for  the  necessity  of  erecting  fences 
and  crossings,  the  company  agreed  to  erect 
them,  and  the  verdict  denominated  the 
damages  as  sustained  by  reason  of  the  ap- 
propriation— held:  (i)  that  the  agreement 
ran  with  the  land,  and  was  binding  on  the 
assignees  of  both  the  parties  thereto;  (2) 
that  in  an  action  by  the  vendee  of  the  orig- 
inal owner  against  the  vendee  of  the  com- 
pany for  failure  to  build  said  fences  ancl 
crossings,  the  rule  of  damages  was  the 
amount  of  injury  to  the  use  and  enjoyment 
of  the  adjoining  land  occasioned  by  the 
want  of  such  fences  and  crossings  during 
the  time  the  railroad  or  right  of  way  was 
owned  by  the  defendant,  //uston  v.  Cincin- 
nati &^  /..  R.  Co.,  21  Ohio  St.  235. 

A  husbiind  and  wife  who  were  joint  ten- 
ants of  a  parcel  of  land,  having  deeded  a 
portion  of  it  to  a  railroad  company  for  its 
roadbed  prior  to  the  Mass.  St.  of  1S41,  rh. 
125,  delivered  to  the  company,  as  a  part  of 
the  same  transaction,  a  receipt  not  under 
seal,  signed  by  the  husband  alone,  and  not 
recorded,  purporting  to  be  a  rinplicate 
receipt  for  the  consideration  of  the  deed, 
and  to  be  in  full  "  for  land  and  land  dam- 
ages for  the  track  of  the  road,  and  for 
fencing  the  same."  The  husband  having 
died,  the  wife  deeded  the  remainder  of  the 
land,  making  no  reference  to  fences,  //eld, 
that  there  was  no  contract  to  fence  running 
with  the  land  which  the  company  could  en- 
force against  the  purchaser  under  the  stat- 
ute of  1879,  ch.  205,  §  2.  Boston  &~'  A.  R. 
Co.  v.  Rrii^^i^s,  7  Am.  &*  Eng.  A'.  Cas.  541, 
132  Mass.  24. 

43.  Bond  to  fence.— Where  a  bond  is 
given  in  accordance  with  Cal.  Code  of  Civ. 
Pro.  §  1248.  binding  a  railway  company  to 
build  a  fence  along  its  track,  it  is  not  nee- 
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essary for  an  abutting  owner  to  build  the 
fence  before  instituting  an  action  on  the 
bond.     Farley  v.  Moran,  {Cal.)  31  Pac.Rcp. 

158. 

Where  a  company  gives  such  a  bond 
binding  itself  to  complete  a  fence  along 
that  portion  of  its  track  which  ran  through 
plaintiff's  land,  the  taking  of  plaintifi's  land 
and  devoting  it  to  the  pub:!''  use  by  build- 
ing a  railroad  is  sufficient  consideration  to 
support  the  contract  contained  in  the  bond. 
Farley  v.  Moran,  {Cal.)  31  I'ac.  Rep.  15S. 

4.  Building  by  Adjoining  Owner,  ivhcre 
Company  Fails  to  Build. 

43.  I>oos  not  vxciise  coiiipniiy  iroiii 
ol>li};atiuii  to  fence.*— The  tact  tiiat  ad- 
joining landowners  may  have  erected  fences 
along  a  railroad  does  not  relieve  the  com- 
pany from  the  duty  of  keeping  its  track 
securely  fenced.  Louimille,  N.  A.  i3^>  C.  R. 
Co.  v.  White,  20  Am.  &*  Eng.  R.  Cas.  449,  94 
Ind.  257.— DiSTiNGUlSHi.N'G  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Francis,  5S  Ind.  389. — 
Distinguished  in  Croy  v.  Louisville,  N. 
A.  &  C.  R.  Co..  19  Am.  &  Eng.  R.  Cas.  60S, 
97  Ind.  126. 

44.  LaiMlowiier's  rifjlit  to  recover 
cost  of  fence  from  company.— Where 
a  railroad  company  refuses  to  fence  as 
required  by  the  statute,  after  notice  from 
tile  landowner,  the  landowner  may  build  it 
himself  and  recover  the  prici'  from  the  com- 
pany;  and  where  he  builds  half  of  the  fence 
he  may  bring  his  action  and  recover  for  that 
portion.  Toledo.  P.  &^  W.  R.  Co.  v.  Sie- 
fierns,  63  ///.  217,  7  ^hn.  Ry.  Rep.  163. 

Under  ch.  154,  Kan.  Laws  of  1885,  com- 
pelling railroad  companies  to  fence  their 
roads  through  lands  inclosed  with  a  lawful 
fence,  before  the  owner  of  the  lands  can 
recover  the  value  from  a  railroad  com[)any 
of  a  fence  built  by  him  in  accordance  with 
the  provisions  of  the  statute  he  must  prove 
that  his  latuis,  or  a  part  thereof,  which  are 
claimefl  to  be  inclosed  have  a  lawful  fence 
— that  is,  such  a  fence  as  is  dehncd  by  the 
statute  to  be  a  legal  or  lawful  fence.  Mis- 
souri Pae.  R.  Co.  v.  Youugstrom,  47  Kan. 
349,  27  Pac.  Rep.  982. 

Independently  of  statutes  and  of  any 
agreement,  the  taking  of  land  by  a  company 
for  its  road  impose."  upon  the  takers   no 

*Fact  that  abutting  owner  fences  land  d<ies 
not  excuse  company,  see  note,  20  Am.  &  Eng. 
R.  Cas.  451. 


obligation  to  fence,  but  leaves  the  burden 
upon  the  landowner,  with  the  right  to  re- 
cover the  reasonable  expenses  thereof  as 
part  of  his  damages.  Bronson  v.  CoJJin,  108 
Mass.  175. 

Under  the  act  touching  railroad  com- 
panies (Wagn.  Mo.  St.  310,  §  43)  a  corpo- 
ration is  liable  to  an  adjoining  owner  for 
fences  erected  by  him  in  pursuance  of  that 
section,  notwithstanding  the  fact  that  such 
fences  were  erected  nearer  the  track  than 
the  outer  boundary  of  the  land  belonging  to 
the  road.  Such  an  erection  without  other 
acts  amounting  to  a  claim  of  ownership 
would  not  constitute  an  approiiriation  of  the 
company's  land  outside  the  fence.  Marshal 
V.  St.  Louis  &>  1.  M.  R.  Co.,  51  Mo.  13S. 

If  a  company  whose  njad  runs  throu^^h  an 
inclosed  field  fails  to  fence  the  sides  of  its 
road,  as  required  by  the  statute  (acts  1875, 
pp.  131,  132;  Mo.  Rev.  St.  1879,  §  S09),  the 
owner  of  the  field  may  erect  a  fence  along 
either  side  of  the  road,  and  will  then  be 
entitled  under  the  statute  to  recover  from 
the  company  the  vahie  of  the  fence  so 
erected,  without  fencing  the  other  side  also. 
Fletcher  v.  St.  Louis,  K.  C.  Sr"  N.  R.  Co. ,  7 
Ant.  &~'  Eng.  R.  Cas.  556,  -j},  Mo.  142. 

Mo.  Rev,  St.  18S9,  §  261 1,  does  not  con- 
template a  notice  to  the  company  of  the 
lanilowncr's  intention  to  erect  a  fence,  where 
nciue  has  been  built,  and  such  notice  is  not 
necessary  to  recover  the  cost  of  the  fence 
from  the  company.  MeXear  v.  Wal.ash  R. 
Co.,  42  J/i>.  A  pp.  14. 

Hut  as  there  is  no  obligation  on  the  com- 
pany to  fence  until  after  the  roarl  is  com- 
pleted, a  landowner  cannot  recover  the  cost 
of  erecting  the  fence  himself  without  sliow- 
ing  that  the  road  was  completed,  so  as  to 
make  the  company  liable  to  build.  ^[eXear 
V.   W'ahash  R.  Co.,  42  Mo.  App.  14. 

Hut  as  the  above  statute  is  penal  and 
must  be  strictly  followed, a  provision  making 
it  tlie  duty  of  the  company  to  fence  on  the 
"sides  of  the  road"  will  not  autiiorize  the 
landowner  to  recover  the  cost  of  building  a 
fence  inside  the  right  of  way.  Me  War  v. 
Wabash  R.  Co.,  42  Mo.  App.  14. — QiroTiNG 
Wabash,  St.  L.  &  P.   R.  Co.  v.  Zcigler,  108 

111.  304. 

Under  the  Ohio  Act  of  April  18,  1874  (71 
Laws  85),  an  action  will  not  lie  in  favor  of  a 
landowner  against  a  company  to  recover  the 
Cost  of  building  a  fence  along  tlie  line  of  a 
railroad,  where  a  former  owner  of  the  land, 
for  a  consideration,  released   the   right  of 
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way  for  the  railroad  over  the  lands,  and 
agreed  to  build  and  keep  up  fences  on  both 
sides  of  the  line  <<f  the  road.  11  iirucr  v. 
Juillt'inore  dr'  O.  A".  Co.,  31  O/iio  St.  265. 

45.  Kecovory  of  double  the  value 
of  Hie  leiiec. —  Where  a  comi)aiiy  neglects 
or  refuses  to  build  a  fence  along  its  right  of 
way,  so  as  to  i)rcve!it  stock  from  geiting 
upon  its  track,  after  notice  by  the  owner  of 
afijoining  land,  the  owner  or  occupant  of 
such  adjoining  land  may  build  the  fence, 
and  bring  his  action  to  recover  double  the 
value  thereof,  against  either  the  corpor.ition 
owning  the  road,  or  any  other  party  actually 
occni)ying  or  using  such  railroad,  at  his 
election.  O/ii'o  ^^  M.  R.  Co.  v.  Russell,  23 
Am.  &^  Eiig.  R.  Cas.  149,  1 1 5  ///.  52,  3  A'.  E. 
Rep.  56  r. 

To  entitle  an  owner  of  land  in  such  a  case 
to  recover  of  the  company  double  the  value 
of  the  fence  built  by  him,  the  statute  must 
be  strictly  followed,  and  the  fence  must  be 
such  as  the  statute  requires,  and  be  built  in 
the  mode  the  statute  contemplates.  The 
fence  must  be  built  on  the  sides  of  the  rail- 
road. If  built  two  feet  inside  of  the  right 
of  way  this  penalty  cannot  be  recovered. 
It  is  not  held,  however,  that  the  fence  may 
not  be  built  entirely  on  the  company's  right 
of  way,  but  in  doing  so  it  must  be  on  the 
sides  of  the  road.  Wabash,  St.  L.  &>  P.  R. 
Co.  V.  Zeigler,  15  Am,  &»  En^.  R.  Cas.  519, 
108  ///.  304.— Quoted  in  People  ex  rel.  v. 
Ohio  &  M.  R.  Co.,  21  111.  App.  23;  McNear 
7'.  Wabash  R.  Co.,  42  Mo.  App.  14.  Re- 
viewed IN  Ohio  &  M.  R.  Co.  V.  People,  30 
Am.  iS:  Eng.  R.  Cas.  427,  121  111.  4S3,  13  N. 
E.  Rep.  236.  1 1  West.  Rci).  375. 

In  such  an  action  it  is  no  defense,  so  far 
;is  tiie  corporation  is  concerned,  that  its 
property,  etc.,  is  in  the  hands  of  a  receiver, 
'or  is  used  by  another  party.  OA/o  i?~>  J/.  R, 
Co.  V.  Riissfll,  23  Am.  &•  Etig.  R.  Cas.  149, 
115///.  52,  3  A'  /:.  Re/>.  561. 

5.    Tinu-  witltin    Which  to  Fen<e. 

40.  When  the  obligation  to  fence 
attaches,  generally.  —  The  liability  to 
maintain  tences  under  the  statutes  attaches 
as  soon  as  the  company  takes  possession  for 
puiposcs  of  construction.  CoNtiiicnta'  Imp. 
Co.  V.  /tu's,  30  lU/cl/.  44S. —  Following 
Gardner?'.  Smith,  7  Mich.  410. 

Although  one  of  the  objects  of  the  statute 
be  the  security  of  passengers  and  emtiloyes  ' 
in  transit,  its  primary  object  is  to  prevent 
the    killing  of   stock   and    their  trespasses 


upon  adjoining  fields  ;  and  when  the  neces- 
sity for  such  protection  to  the  owners  of 
land  and  stock  begins,  then  tlie  obligation 
to  fence  attaches,  and  the  company  will  be 
liable  for  the  damages  caused  by  its  failure 
to  ft-nce,  after  a  reasonable  time  for  the 
erection  of  fences  has  elapsed.  Sih'c'r  v. 
KaiiSiis  City,  St.  L.  &-  C.  R.  Co.,  19  ^li//.  &^ 
Eng.  R.  Cas.  642,  78  Mo.  52S,  47  Am.  Rep. 
1  iS.— Reconciling  Comings  v.  Hannibal 
&  C.  M.  R.  Co.,  48  Mo.  512.— Reconciled 
A.Ni)  KOLLOWED  IN  Gordon  v.  Ciucag(j,  S. 
F.  &  C.  R.  Co.,  44  Mo.  App.  201.  Reviewed 
IN  Stanley  v.  Missouri  Pac.  R.  Co.,  84  Mo. 
625. 

The  company  is  not  entitled  to  postpone 
the  building  of  fences  until  its  road  is  so  far 
constructed  as  to  enable  it  to  obtain  material 
from  a  distance,  Gordon  v.  Chicago,  S.  F. 
&^  C.  R.  Co.,  44  A/o.  .Ipp.  201. — Recon- 
ciling Silver  v.  Kansas  City,  St.  L.  &  C.  R. 
Co..  78  Mo.  528. 

All  trains  permitted  by  a  railroad  cor- 
poration to  run  upon  its  road,  while  it  is  in 
full  possession,  are  to  be  treated  as  its 
trains  for  the  purpose  of  enforcing  the  stat- 
utory penalty  for  operating  the  road  before 
it  is  properly  fenced.  Accordingly  the  fact 
that  defendant  had  granted  to  another  rail- 
road company  the  right  to  run  trains  upon 
its  road,  and  that  the  engine  which  did  the 
injury  belonged  to  such  other  companv, 
was  no  defense.  Dolan  v.  Ni-7vbmglt,  D. 
&•  C.  R.  Co.,  42  Am.  &^  Eng.  R.  Cas.  611, 
120  A^.  V.  571,  24  N.  E.  /w/.'824,  31  A'.  ]'. 
.v.  R.  852;  rcTi'rsing  46  Hini  681,  vu-m. — 
Distinguishing  Ditchett  7'.  S!>uyten  Duy- 
vil  &  P.  M.  R.  Co.,  67  N.  Y.  425;  Knight  v. 
New  York,  L.  E.  &  W.  R.  Co.,  99  N.  Y.  25. 
Following  Fontaine  ?'.  Southern  Pac.  R. 
Co.,  54  Cal.  ('145;  Illinois  C.  R.  Co.  7>. 
Kanouse,  39  III.  272  ;  Toledo,  P.  &  W.  R. 
Co.  V.  Rumbold,  40  111.  143;  East  St.  Louis 
&  C.  R.  Co.  7'.  Gerbor,  82  111.  fJ32 :  Clement 
z>.  Canfield,  28  Vt.  302.— Distinguished  ix 
Kelver  v.  New  York,  C.  &  St.  L.  R.  Co.,  126 
N.  Y.  365. 

The  provision  in  the  charter  of  the  Ver^ 
mont  &  Canada  R.  Co.,  reciuiring  them  to 
build  and  maintain  fences  on  each  sifle  of 
their  road,  requires  them  to  have  such 
fences  at  least  as  soon  as  they  commence 
running  their  road.  Clark  v.  I'rrmont  &> 
C.  R.  Co.,  28  I't.  103. 

47.  l>nri!ij>:  eonstrnetlon.— Under  4 
Wm.  IV.  r.  ?9,  §  9,  the  Great  Western  R. 
Co.  are  bound  to  put  up  sufTicient  fences 
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along  their  line  of  road  while  the  work  is 
ill  progress.  Bradley  v.  Great  Western  R. 
Co.,  II  U.  C.  Q.  B,  220. — Approvkd  in  Mc- 
Dowell V.  Great  Western  R.  Co.,  6  U.  C.  C. 
P.  i8o. 

The  reasonable  construction  of  Wagn. 
Mo.  St.  310,  §  43,  is  that  it  requires  cor- 
porations to  liave  their  fences  built  at  least 
as  soon  as  ihey  commence  running  their 
roads;  and  although,  as  a  matter  of  law,  it 
may  not  be  that  they  are  bound  to  erect 
fences  before  or  while  they  are  constructing 
their  road  through  any  particular  land- 
holder's premises,  yet  they  must  act  with  a 
prudent  regard  to  tlie  rights  of  others,  and 
if  lacking  in  this  duty  they  are  chargeable 
with  negligence  and  must  answer  for  the 
consequences.  Thus  tliey  are  bound  while 
laying  their  road  to  use  reasonable  care  to 
prevent  the  cattle  of  oiliets  from  coming  on 
the  adjoining  owner's  fields  and  injuring 
him.  Comings  v.  Hannibal  &■•  C.  M.  A*.  Co., 
48  Mo.  512.— Rkconciled  in  Silver  v. 
Kansas  Citv,  St.  L.  &  C.  R.  Co.,  78  Mo. 
528. 

48.  Six  iiioiitlis  alter  takiiijr  pos- 
session.— The  failure  of  a  company  to 
perform  the  statutory  duty  to  fence  its 
roadway  after  the  expiration  of  six  months 
renders  the  corporation  \\M\c, prima  facie, 
for  stock  killed  or  injured  by  its  agents,  en- 
gines, or  cars.  The  company  may,  however, 
avail  itself  of  the  whole  six  months  in 
which  to  perform  the  duty  ;  and  if,  prior  to 
the  expiration  of  that  time,  stock  gets  upon 
the  railroad  and  is  killed  or  injured,  the 
owner  cannot  recover  without  proving  neg- 
ligence on  the  part  of  the  company.  Cen- 
tralia  &>  C.  K.  Co.  v.  Brake,  125  ill.  393,  15 
West.  Rep.  149,  17  N.  E.  Rep.  820. 

A  company  who  take  possession  of  land 
iMider  the  comjiulsory  powers  conferred  by 
tlic  statute  arc  bound  to  erect  fences  fortiie 
proper  separation  of  the  railway  Jrom  the 
remainder  of  the  land  witliin  six  months 
from  the  time  of  possession  being  taken, 
not  from  the  time  of  notice  being  given,  re- 
quiring such  fences  to  be  constructed,  which 
need  unly  be  a  reasonat)le  notice  to  fence; 
and  if  they  neglect  to  do  so  they  may  be 
enjoined  from  further  using  the  line  of  rail- 
way. In  such  a  case  the  owner  is  not  rc- 
quiied  to  erect  the  fences  at  his  own  ex- 
pense and  depend  on  his  recovering  dam- 
ages from  tiie  company.  Masson  v.  Grand 
Junction  R.  Co.,  26  Grant's  C/i.  (U.  C.) 
'286. 


49.  Six  months  after  road  is  open. 

— In  a  proceeding  under  tlie  Illinois  statute 
to  recover  for  stock  injured  by  reason  of  a 
■allure  of  the  company  to  fence,  it  should 
appear  tiiat  the  road  has  been  opened  for 
six  months  or  more  prior  to  the  injury  sued 
for.  O/iio  &•  M.  R.  Co.  v.  Jones,  27  ///.  41. 
Rockford,  R.  I.  &•  St.  L.  R.  Co.  v.  Lynch, 
67  ///.  149.  Wabash,  St.  L.  iS-  P.  R.  Co.  v. 
Neikirk,  13  ///.  ApJ>.  387. 

When  tlie  road  has  been  open  and  nper- 
ated  for  more  than  six  months,  and  a  change 
of  ownership  in  the  road  then  occurs,  the 
purchasing  company  cannot  escape  liabiliiy 
for  damages  resulting  from  tlie  ".eglect  nf 
such  duty,  on  the  <.;round  that  six  months 
had  not  elapsed  since  the  road  came  into 
its  possession.  Toledo.  I'.  (S~»  W.  R.  Co.  v. 
Arnold,  51  ///.  241. 

By  a  proper  construction  of  the  statute 
the  companies  are  liable,  under  the  statute, 
if  they  fail  to  fence  within  six  months  after 
they  begin  to  run  trains  on  tlie  track  for 
construction  purposes.  Nor  does  the  fact 
that  the  road  is  .still  under  the  control  of 
the  contractors  change  the  liability  of  tlie 
company.  Rockford,  R.  I.  tS-  St.  L.  R.  Co. 
V.  Hef/n,  65  ///.  366. 

Neb.  Act  1867,  §  I,  requires  every  com- 
pany within  six  months  after  its  line  of 
railroad  or  any  part  thereof  is  open,  to 
erect  and  thereafter  maintain  fences  on  the 
sides  of  said  railway,  or  the  part  thereof 
open  for  use,  suitably  and  amply  sufficient 
to  prevent  cattle,  horses,  sheep,  and  hogs 
from  getting  on  tiie  track,  except  at  the 
crossings  of  public  roads  and  higiiways,  and 
within  the  limits  of  towns,  cities,  and  vil- 
lages, etc.  Chicai^o,  B.  <&>•  O.  R.  Co.  v. 
James,  26  Neb.  1S8,  41  N.   W.~Rep.  992. 

Under  the  statute,  where  a  railway  has 
been  in  operation  in  anycounty  of  the  state 
for  six  months,  it  is  its  duty  to  erect  and 
maintain  on  the  sides  of  its  road,  except  at 
crossings  of  public  roads  and  within  the 
limits  of  cities  and  villages,  suitable  and 
amply  sufficient  fences  to  prevent  cattle, 
horses,  etc.,  from  getting  on  the  railrw;id. 
Gates  at  farm  crossings  are  a  part  of  the  iii- 
closure  of  the  railroad,  and  must  be  suitable 
and  amply  sufficient  to  prevent  stock  from 
getting  on  the  track.  Fremont,  E.  &^  M. 
r.  R.  Co,  V.  Bounder,  36  A'eb.  247,  54  A'.  W. 
Rep.  509. 

Piaintiflf  sued  the  defendants  for  neglect  to 
fence  off  their  railway  from  his  adjoinhig 
land  when  requested.     Defendants  pleaded 
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not  guilty  by  statute,  Cons.  St.  U.  C.  c.  66, 
spccifyinti  section  Z^,  among  others;  but 
at  tlie  trial  tlicy  raised  no  question  under 
that  clause  as  to  the  plaintilFs  damages 
being  confined  to  six  months,  and  it  was 
not  shown  clearly  how  much  of  the  damage 
accrued  beyond  that  time.  It  seemed 
Ijnjbable,  however,  that  only  eight  or  ten 
weeks  would  be  excluded  if  the  clause  ap- 
plied, and  the  court  refused  to  interfere  on 
this  ground.  Xic/iol  v.  Ctinada  Southern 
A\  Co.,  40  U.  C.  (2.  B.  5S3. 

50.  One  your  alter  completion.— 
In  an  action  under  the  Indiana  Act  of  April 
13,  1885,  which  provides  that  companies 
must  fence  their  rights  of  way  within  twelve 
months  after  the  taking  elTect  of  the  act,  or, 
ill  case  of  roads  completed  subsequently  to 
its  taking  effect,  within  twelve  months  of 
their  completion,  and  that  upon  their  fail- 
ure to  do  so  the  adjacent  owner  ..lay,  after 
giving  thirty  days'  notice,  build  the  fence 
and  recover  for  the  cost,  a  complaint  \vhi"h 
fails  to  aver  that  the  road  had  been  com- 
pleted and  operated  twelve  months  before 
the  giving  of  the  notice,  and  that  the  road 
was  not  fenced  at  the  time  the  notice  was 
given,  is  demurrable.  Lake  Erie  &>  IV.  /v'. 
Ct>,  v.  Laituerty  i  Ind.  App.  102,  27  iV.  E. 
Rep.  324. 

Ti  I .  Two  year.s  after  completion.— 
The  ciiarter  of  the  St.  Paul  &  Sioux  CityR. 
Co.  provides  that  the  company,  "within  two 
years  afier  the  completion  of  their  road 
tlinjugh  any  improved  land,  shall  build, 
keep,  and  maintain  a  legal  fence  on  each 
side  of  their  road,  through  such  improved 
land."  Held :  (i)  that  defendant  is  one  of 
the  corporations  referred  to  in  Minn.  Laws 
1872,  ch.  25,  §  4,  so  that  its  duty  to  fence  is 
governed  by  the  charter  provision  above  re- 
ferred to  ;  and  so  that  laws  1872,  ch.  25,  f§ 
I,  2,  3,  providing  that  "all  railroad  compa- 
nies in  this  state"  sliall,  within  six  months 
after  the  passage  of  said  chapter,  build,  or 
cause  to  be  built,  good  and  sub?t!intial 
fences  on  each  side  of  their  roads,  are  not 
applicable  to  defendant;  (2)  that  the  duty 
of  fencing,  imposed  by  the  charter  provision 
aforesaid,  is  a  duty  imposed  only  with  ref- 
erence to  the  owner  of  the  improvefl  land 
required  to  be  fenced,  or  to  those  who 
rightfully  occupy  or  use  the  same.  Devine 
V.  St.  Paul  Ss^  S.  C.  R.  Co.,  22  Minn.  8,  19 
Am.  Ky.  Kep.  353. — Followed  in  Winger 
V.  First  Div.  St,  P.  &  P.  R.  Co.,  22  Minn. 
II. 


6.    Where  Fences  must  be  Ihtilt. 

52.  Ill  {jeiierul."* — Railroad  companies 
are  required  to  erect  and  maintain  fences 
wherever  they  may  be  built,  except  in  towns 
and  cities.  iMcIntosh  \.  Hannibal  ^^  St.  J. 
R.  Co.,  26  Mo.  App.  yn. 

The  provisions  of  the  statute  dtj  not  ap- 
ply to  such  places  as  [)ublic  necessity  o\ 
convenience  require  should  be  left  unfenced, 
as  the  streets  of  a  city  or  town,  depots  and 
contiguous  grounds,  the  crossing  of  higii- 
ways,  etc.  International  &^  G.  A',  R.  Co.  v. 
Cocke,  23  ^Im.  &•  Eng.  R.  Cas.  226,  64  7<-.i . 
151.— Followed  in  International  &  G.  X. 
R.  Co.  V.  Dunham,  31  Am.  &  Eng.  R.  Cas. 
530,  68  Tex.  231,  4  S.  W.  Rep. 472.  Ouori;!) 
IN  Gulf,  C.  &  S.  F.  R.  Co.  v.  Wallac'e,  2  Tex. 
Civ.  App.  270. 

Ind.  Rev.  St.  i88i,§  4031,  does  not  require 
companies  to  fence  their  tracks  wliere  it 
would  interfere  with  the  company's  free  use 
of  its  property,  or  the  free  use  by  individ- 
uals of  their  property,  or  with  the  rights  of 
the  public.  Cincinnati,  R.  &•  Ft.  IV.  R.  Co. 
V.  Wood,  82  Ind.  593.— Quoting  Ohio  & 
M.  R.  Co.  V.  Rowland,  50  Ind.  349. 

If  the  place  is  one  that  cannot  be  fenced 
without  interfering  with  the  business  of  the 
company  in  the  discharge  of  its  duty  to  the 
public,  or  is  one  whicii  cannot  be  fenced 
without  interfering  with  the  use  of  a  high- 
way, or  where  a  fence  would  endanger  the 
safety  of  employes  in  the  management  and 
running  of  its  locomotives  and  trains,  the 
company  is  not  required  to  fence.  Ft. 
Wayne,  C.  Sr'  L.  R.  Co.  v.  Herbold,  23  Am. 
&^  Eng.  R.  Cas.  221,  99  Ind.  91.  Indianapo- 
lis, D.  (S^  W.  R.  Co.  V.  Clay,  4  Ind.  App. 
282,  28  A'.  E.  Rep.  567.  30  A'  F.  Rep.  916. 
Pennsylvania  Co.  v.  Lindley,  2  Ind  App. 
Ill,  28  A'.  E.  Rep.  106. 

Still,  where  the  fencing  would  probably  hut 
slightly  increase  the  dangers  to  trainmen,  it 
cannot  be  said  as  a  proposition  of  law  that 
the  company  was  relieved  from  the  obliga- 
tion of  fencing.  The  burden  of  showing 
that  a  railroad  is  not  required  co  be  fenced 
at  a  given  point  is  with  the  company.  To- 
ledo, St.  L.  &>  K.  C.  R.  Co.  V.  Woody,  5  Ind. 
^PP-  33'.  30  ■'V.  E.  Rep.  1099. 

■*  Where  railroad  company  is  obliged  to  fence, 
see  notes,  11  Am.  &  Eng.  R.  Cas.  496;  ig  hi. 
649.  . 

Points  where  companies  are  not  bound  to 
fence,  see  note,  19  Am.  &  Enc  R.  Cas.  539. 

Company  not  bound  to  fence  where  there  is 
public  user,  see  note,  13  A.M.  «&  Eno.  R.  Cas. 
533- 
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A  company  is  not  absolved  from  comply- 
ing with  the  express  terms  of  the  statute, 
except  where  some  paramount  interest  of 
tlie  public  intervenes,  or  some  paramount 
obligation  or  duty  to  the  public  rests  upon 
the  railroad  company,  rendering  it  improper 
for  the  company  to  fence  its  road.  Atchi- 
son, T.  &*  S.  F.  R.  Co.  V.  Shaft,  19  Am.  tS- 
Eng.  R.  Cas.  529,  33  A'an.  521,  6  Pac.  Rep. 
908. 

No  private  interest,  convenience,  or  in- 
convenience on  the  part  of  the  company 
will  alone  be  sulficient  to  absolve  it  from 
fencing  its  road,  where  the  statute  in  ex- 
press terms  requires  that  the  road  shall  be 
fenced.  Prickctt  v.  Atchison,  T.  iS-  5.  F,  R. 
Co.,  23  Am.  &•  Eng.  R.  Cas.  232,  33  Kan. 
748,  7  I'ac.  Rep.  611. 

Where  a  company  is,  for  any  reason,  re- 
lieved from  fencing  its  road  at  some  partic- 
ular place  or  places,  tl'.en  it  must  construct 
fences  or  otlier  barriers  as  near  thereto  as  is 
reasonably  practicable.  And  it  devolves 
upon  the  railroad  company  to  show  that  it 
is  so  relieved.  Atchison,  T.  &•  S.  F.  R.  Co. 
V.  S.'ia/t,  19  Am.  &^  l^ng-  1^-  Cas.  529,  33 
A'an.  521,  6  J'ac.  Rep.  908. 

The  neglect  to  fence  a  railway  right  of 
way  is  not  excused  by  the  fact  that  the  con- 
struction of  cattle-guards  -o  as  to  com- 
pletely inclose  the  track  is  impracticable. 
A'elson  v.  Great  Northern  R.  Co.,  52  Minn. 
276,  53  .y.  If.  Rep.  1 1 29. 

5M.  Cities  and  towns —Company 
cannot  lenec.*— Where  a  railroad  occu- 
pies a  public  street  in  a  city  or  village,  sub- 
ject to  the  public  easement,  it  is  not  entitled 
to  fence  its  track,  and  thereby  obstruct  the 
street  and  interfere  with  its  use.  Rippe  v. 
Chicago,  J/.  &•  St.  P.  R.  Co.,  40  Am.  &' 
Eng.  A'.  Cas.  231,  42  Minn.  34,  5  L.  R.  A. 
S64,  43  S.  W.  Rep.  652.  Russell  v.  Hanni- 
Ihil  &>  St.  J.  R.  Co.,  83  Mo.  507.— Quoting 
Tiarks  v.  St.  Louis  &  I.  M.  R.  Co.,  58  Mo. 

45- 

And  it  makes  no  difference  whether  the 
town  is  incorporated  or  not,  or  whether  the 
streets  are  in  use  or  opened  across  the  track 
or  not.  Vandenoorker  v.  Missouri  Pac.  R. 
Co.,  j,d,  Mo.  App.  654.— Following  Elliott 
V.  Hannibal  &  St.  J.  R.  Co.,  66  Mo.  683; 
Wymore  v.  Hannibal  &  St.  J.  R.  Co.,  79 
Mo.  247.    Quoting  Ells  v.  Pacific  R.  Co., 

*  Duty  of  railroad  companies   as  to   fencinff 
their  tracks  in  cities  and  towns,  see  notes,  45  Am. 
&  Eng.  R.  Cas.  470;  19  Id.  561;  13  Id.  528. 
t 


48  Mo.  231.  Ukcoxcii.ing  Lane  v.  Chi- 
cago, R.  L  &  P.  R,  Co  ,  18  Mo.  App.  559. — 
Lathrop  v.  Cenlral  Iowa  R,  Co.,  69  Io7va 
105,  28  iV.  IV.  Rep.  465. 

A  corporation  has  not  the  right  U)  fence 
its  track  in  cities  and  towns  where  it  is  in- 
tersected by  streets  and  alleys,  n(jtwith- 
standing  the  language  of  the  statute  (Code 
Iowa,  §§  1268,  128S)  recjuiring  fencing  where 
the  road  passes  through  unimproved  land, 
or  where  the  same  person  owns  the  land  on 
both  sides  of  the  track,  (Beck  and  Reed, 
JJ.,  dissenting.)  Blanford  v.  Minneapolis 
&>  St.  L.  R.  Co.,  29  Am.  &^  Eng.  R.  Cas. 
289,  7!  loiua  310,  32  A'.  //'.  Rep.  357.— 
Quoting  Davis  v.  Burlington  &  M.  R.  R. 
Co.,  26  Iowa  549.  Rkvii'.wing  Rogers  v. 
Cliicago  &  N.  W.  R.  Co.,  26  Iowa  558. 

Under  the  Texas  statute  which  provides 
that  if  a  railroad  company  fence  in  its  road  it 
shall  only  be  liable  in  cases  of  injury  result- 
ing from  the  want  of  ordinary  care,  the 
converse  of  the  proposition  is  also  law,  to 
wit:  that  if  a  company  fails  to  fence  its 
track  it  is  liable  for  any  injury  occasioned 
by  it.  This  rule  of  fencing  or  failing  to 
fence  cannot,  however,  be  applied  to  the 
streets  of  an  incorporated  city,  for  a  rail- 
road could  not  legally  exercise  the  right  to 
fence  such  streets,  and  if  it  did  so  would 
not  only  violate  the  law  against  road  ob- 
structions, but  would  create  a  public  nui- 
sance for  which  it  would  also  be  liable  in 
damages.  International  &>  G.  A'.  R.  Co.  v. 
Smith,  I   Tex.  App.  (Civ.  Cas.)  484. 

54.  coinpany  need  not  leiiee.— 

Railroads  arc  not  required  by  the  statutes 
to  fence  their  roads  within  the  cor[)orate 
limits  of  a  town.  Chicago  &•  /I.  R.  Co.  v. 
Engle,  58  ///.  381.  Edwards  v.  Hannibal 
iS^  St.  J.  R.  Co.,  66  Mo.  567. — Following 
Lloyd  "'.  Pacific  R.  Co.,  49  Mo.  199.  Quot- 
ing Ells  V.  Pacific  R.  Co.,  48  Mo.  231.— 
Followed  in  Rhea  v.  St.  Louis  &  S.  F.  R. 
Co.,  84  Mo.  345-— /v'// ((8  v.  .SV.  Louis &•  S.  F. 
R.  Co.,^j^  Mo.  345. —  Following  Edwards 
V.  Hannibal  Si  St.  J.  R.  Co.,  66  Mo.  567. 

But  they  may  lawfully  so  fence  at  any 
place  within  the  limits  of  a  town  where  the 
railroad  is  not  crossed  by  streets  or  alleys 
already  opened  or  dedicated  to  the  public, 
and  where,  by  so  fencing  the  railroad,  the 
public  would  not  be  inconvenienced.  Lane 
V.  Chicago,  R.  I.  &>  P.  R.  Co.,  18  Mo.  App. 
555.— F(jllo\ving  Wymore  v.  Hannibal  & 
St.  J.  R.  Co.,  79  Mo.  247;  Young  v.  Hanni- 
bal &  St.  J.  R.  Co.,  79  Mo.  336.    Quoting 
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Ells  7>.  Pacific  R.  Co.,  4S  Mo.  232.— Recon- 
ciled IN  Viindcrworker  v.  Missouri  Pac. 
R.  Co,,  48  Mo.  App.  654. 

Provided  lliat  an  ordinance  of  tlie  town 
does  not  prohibit.  Coj/c-  v.  Cliicago,  M.  &* 
St.  P.  R.  Co.,  13  A»i.  C''  Eiig.  R.  Cixs.  526, 
62  loiva  518,  17  iV.  W.  Rep.  771. 

A  small  assemblage  of  houses  for  dwell- 
iiif^s  or  businci-s,  or  both,  in  the  country 
coiisiitutes  a  village,  whetlier  they  are  situ- 
ated upon  regularly  laid  out  streets  and 
alleys  or  not,  within  the  meaning  of  the 
statute  requiring  railroad  companies  to 
fence ;  and  it  is  not  necessary  that  there  be 
a  plat  of  the  same  dedicating  streets  and 
alleys,  as  prescribed  by  statute.  Illinois  C. 
R.  Co.  V.  Williams,  27  ///.  48.— QucriKU  in 
Toledo,  W.  &  W.  R.  Co.  v.  Spangler.  71  111, 
^d'i.— Toledo,  W.  &>  W.  R.  Co.  v.  Sp.vi^hr, 
71  ///.  568.— Quoting  Illinois  C.  R.  Co.  v. 
Williams,  27  III.  49. 

A  company  is  not  required  to  fence  its 
right  of  way  within  the  limits  of  a  city, 
town,  or  village.  And  where  the  larger 
portion  of  its  depot  and  station  grounds  is 
within  such  limits  the  company  is  not  re- 
quired to  fence  that  part  of  such  ground 
extending  outside  of  the  city  limits,  and 
upo.i  which  abuts  a  platted  addition  to 
such  city,  when  it  appears  that  such  grounds 
are  constantly  used  and  are  necessary  for 
the  proper  transaction  of  its  business  as  a 
common  carrier.  C/iicat^o,  B.  &>  Q.  A'.  Co. 
V.  Hoi^an,  30  X:b.  686,  46  ^\'.  IV.  Rep.  1015. 

o.l.  coinpniiy  iiiiist  loueo. —  A 

railroad  company  is  not  excused  from  fenc- 
ing its  track  merely  because  it  is  within  the 
limits  of  a  town,  unless  it  be  a  place  where 
a  fence  would  be  unreasonable  or  improper. 
li'nbash  R.  Co.  v.  Forshce,  77  Iiid.  158. 
C'liiUi^o,  M.  vS^  .SV.  /'.  A'.  Co.  V.  Diimscr,  19 
,////.  ^-^  -fi'/Zi,'-.  A'.  Cas.  545,  109  ///.  402.  In- 
dianapolis vS~»  C.  R.  Co.  V.  Parker.  29  Ind. 
471.  Ells  v.  Pacif.c  R.  Co.,  48  .Uo.  231.— 
Explaining  Meyer  v.  North  Mo.  R.  Co., 
35  Mo.  352  ;  Iba  v.  Hannibal  &  St.  J.  R.  Co., 
45  Mo.  469.—  Followed  in  Edwards  ?/. 
Hannibal  &  St.  J.  R.  Co.,  66  Mo.  567. 
QuoTLD  IN  Lane  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  18  Mo.  .App.  555  ;  Vanderworker  v. 
Missouri  Pac.  R.  Co.,  48  Mo.  App.  654. 

The  fact  that  it  is  necessary  to  leave  the 
track  uninclosed  at  a  particular  place  does 
not  justify  the  neglect  to  inclose  it  beyond 
that  place.  La  Paul  v.  Truesdale,  45  Am. 
&*  Enif.  R.  Cas.  468,  44  Minn.  275,  46  A\ 
W.  Rep.  363. 


The  statute  applies  where  the  railroad  is 
located  along  the  edge  of  a  town,  but 
neither  streets  nor  the  limits  of  the  town 
extend  beyond  it.  Brandenburg  v.  St. 
Louis  <3--»  i".  F.  R.  Co.,  44  Mo.  ylpp.  224.— 
FoLI,OWiN(;  Kirkland  v.  Missouri  Pac.  R. 
Co.,  82  Mo.  466. — Kirkland  v.  Missouri 
Pac.  R.  Co.,  82  Mo.  406.  — FoLLowKD  in 
Brandenburg  v.  St.  Louis  &  S.  F.  R.  Co., 
44  Mo.  Ajjp.  224. 

Where  the  streets  and  alleys  of  a  town 
end  at  a  railroad  track,  and  terminate  at  a 
high  bank,  which  cannot  be  used  for  load- 
ing or  unloading  cars,  it  is  the  duty  of  the 
company  to  fence ;  and  it  is  liable  for  injury 
to  cattle  vvlien  it  does  not  fence,  without 
regard  to  the  negligence  of  the  owner  of 
the  animals.  Toledo,  U'.  &•  IV.  R.  Co.  v. 
Gary,  37  Ind.  172,  5  ./;//.  Ry.  Rep.  557. 

no.  street  and  liii^liway  er«>,ssiii{j;>>.^ 
— It  is  not  the  duty  of  a  company  to  fence  at 
public  crossings.  Miller  v.  IVabas/i  R.  Co., 
47  Mo.  App.  630.— Applying  Sullivan  v. 
Hannibal  «&  St.  J.  R.  Co.,  72  Mo.  197  ;  Mc- 
Pheeters  v.  Hannibal  &  St.  J.  R.  Co.,  45 
Mo.  22  ;  Meyer  v.  North  Mo.  R.  Co.,  35  Mo. 
352;  Ehret  v.  Kansas  City,  St.  J.  cS:  C,  B. 
R.  Co.,  20  Mo.  App.  251. 

The  statutory  rule  that  railroads  need 
not  fence  at  public  crossings  applies  both  to 
highways  de/aclo-d.n(\  dejure.  Luelcie  v.  CIti- 
caj^o  &*  yl.  R.  Co.,  76  AIo.  639. — Follow- 
ing Soward  v.  Chicago  &  N.  W.  R.  Co.,  33 
Iowa 387. —Followed  in  Roberts?/.  Quincy, 
O.  &  K.  C.  R.  Co.,  43  Mo.  App.  287.— Broken 
v.  A'ansas  City,  St.  J.  &*  C.  B.  R.  Co.,  20  Mo. 
App.  427.— Al'PUOViNG  Soward  v.  Chicago 
&  N.  W.  R.  Co.,  33  Iowa  387. — Fdllowkd 
IN  Roberts  v.  Quincy,  O.  &  K.  C.  R.  Co., 
43  Mo.  App.  2%"].— Jenkins  v.  CIticago  &•  A. 
R.  Co.,  27  Mo.  App.  578. 

The  statute  does  not  apply  to  crossings 
of  streets  and  alleys  of  a  city  or  town,  or 
ship[)ing  places  in  front  of  mills,  etc.,  or 
depot  grounds,  etc.,  for  reasons  of  public 
convenience.  Flint  <&«*  P.  M.  R.  Co.  v.  Lull, 
28  Mic/i.  510,  12  Am.  Ry.  Rep.  296. 

Where  a  company  sets  up  the  defense 
that  it  failed  to  fence  its  track  at  a  partic- 
ular place  because  a  highway  crossed  there, 
it  is  proper  to  instruct  the  jury  that  if  the 
highway  had  been  abandoned,  as  the  evi- 
dence intended  to  show,  for  over  thirty 
years,  it  was  the  same  as  if  it  had   never 

*  Street  and  hiRhway  rrossinfjs;  duty  to  fenre, 
see  notes,  35  Am.  &  Eno.  R.  Cas.  173;  19  Id. 
542. 
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existpc'.  Louhvillc,  S\  A.  &*  C.  R.  Co.  v. 
Slum kl in,  ly  Am.  \s*  Eit^.  /i'.  Cas.  552,  94 
///(/.  297. 

Cliiipicr  94.  Kan.  Laws  1874,  requires  not 
merely  tliat  the  company  should  build  a 
fence  parallel  with  its  road,  but  also  that 
•.vlicre  its  track  crosses  a  higliway  or  other 
()lace  where  a  sirie  fence  is  improper,  it 
should  protect  its  track  and  right  of  way 
by  cattle-yuards  and  an  end  fence.  Union 
I'iXC.  R.  Co.  V.  Ilartis,  11  Am.  Sr*  En^^.  R. 
Cas.  431,  28  A'tin,  206. 

Midi.  Stat.  3  How.  §  3377,  which  requires 
railroad  companies  to  jirovide  their  rigiit 
of  way  fences  with  suitable  connecting 
fences  and  cattle-guards  at  all  highway  and 
street  crossings,  and  to  keep  them  in  elTec- 
tive  repair,  and  sullicient  to  prevent  stock 
of  all  kinds  from  passing  upon  the  tracks 
at  such  crossings,  contemplates  that  the 
tracks  shall  be  exposed  within  the  limits  of 
the    highway   only.     Parker  v.  Lake  Shore 

&•  J/,  .v.  A'.  Co.,  93  j/ic/i.  607.  53  a:  ir. 

Rep.  S34. 

Minn.  Gen.  St.  1870,  ch.  34,  §  54.  requir- 
ing companies  to  fence  their  roads  and  to 
build  cattle-guards  at  wagon  crossings,  ap- 
plies as  well  to  tlie  limits  of  incorporated 
cities  and  villages  as  to  the  country.  This 
statute  is  to  be  construed  as  allowing  an  ex- 
ception where  the  company  has  no  legal 
right  to  do  the  act,  as  where  it  would  ob- 
struct public  streets  or  other  public  grounds. 
There  is  also  an  implied  exception  as  to 
places  required  to  be  left  open  by  public 
necessity  or  convenience,  such  as  station  or 
depot  grounds  used  for  tlie  exit  or  entrance 
of  passengers,  or  the  receipt  and  delivery  of 
freight.  But  this  public  convenience  is  the 
limit  of  the  exception.  Mere  difficulty  or 
'  inconvenience  to  the  company  creates  no 
exception,  and  will  not  relieve  it  from  com- 
plying with  the  law.  Grechy  v.  .SV.  Paul,  M. 
<^-  M.  R.  Co.,  \gAin.  &»  Enjr.  R.  Cas.  559, 
33  Minn.  136,  53  Am.  Rep.  16,  22  X.  W. 
Rep.  179.— Rkvifaving  Davis  7'.  Burlington 
&  M.  R.  R.  Co.,  26  Iowa  549. — Fom.owed  in 
Hooper  %>.  Chicago.  St.  P.,  M.  &  O.  R.  Co., 
37  Minn.  52,  33  N.  W.  Rep.  314.  Revif.weu 
IN  K' '  e  T'.  Northern  Pac.  R.  Co.,  31  Am.  & 
Eng.  R.  Cas.  528,  36  Minn.  518,  32  N.  W. 
Rep.  783. 

The  Great  Western  railway  company  are 
bound  under  the  statute,  4  Wm.  IV.,  c.  29, 
to  fence  along  the  line  of  the  route  of  their 
railroad  where  it  crosses  public  highways, 
either  by  gates  or  fences  across  the  highway 


or  across  their  road,  and  are  liable  f<jr  ac- 
cidents occasioned  by  the  want  of  such 
gates  or  fences.  Parnells.  Great  Western 
R.  Co.,  4  U.  C.  C.  P.  517.— Fdi.i.owkI)  IN 
McDowell  V.  Great  Western  R.  Co.,  6  U.  C. 
C.  P.  \^o.— McDowell  V.  Great  Western  R. 
Co.,  6  U.  C.  C.  P.  \^Q. — Al'i'KoviNc,  Brad- 
ley V.  Great  Western  R.  Co.,  11  U.  C.  (J.  B. 
220.  F(Ji.i,i)WiNU  Parnell  v.  Great  Wcnicni 
R.  Co.,  4  U.  C.  C.  P.  517. 

57.  Farm  aiul  priviitc  fros.siii}>s.*— 
A  railroad  company  is  bounii  to  fence 
across  a  mere  private  road  which  the  public 
is  not  actually  using  as  a  highway,  and 
which  it  has  not  the  right  to  use.  Jenkins 
v.  C/iieOi^'-o  &'  A.  R.  Co.,  27  Mo.  App.  57S.— 
Quotim;  Walton  %>.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  67  Mo.  t<Q.~Terre  I/ante  &->  I.  R. 
Co.  V.  Elain,  20  ///.  App.  603.  Jialtimore, 
O.  &•  C.  R.  Co.  V.  Krei^er,  1 3  .Im.  &->  Enj^. 
R.  Cas.  602,  90  I;:,/.  3S0.— OVKURUMNC;  In- 
dianapolis iS:  C.  R.  Co.  7'.  Adkins,  23  Ind. 
340.- QucrKi)  IN  Banister  7'.  Peimsylvania 
Co.,  yS  Ind.  220. 

Railroad  companies  are  bound  to  main- 
tain fences  at  private  crossings,  as  to  ani- 
mals entering  them,  except  that  the  duty  is 
not  owing  to  one  who  has  undertaken  to 
maintain  the  fence,  nor  to  one  for  whose 
benefit  the  private  crossing  is  maintained. 
Lonisville,  X.  A.  &^  C.  R.  Co.  v.  Consolidated 
Tank  Line  Co.,  4  Ind.  App.  40,  30  A'.  E. 
Rep.  159.  Evansville  &>  'P.  U.  R.  Co.  v. 
Mosier,  22  y/w.  o-*  En^i^.  R.  Cas.  569,  101 
///(/.  597. 

Where  a  company  has  no  right  by  fencing 
in  its  track  to  exclude  proprietors  from 
their  private  |)assage  to  tlic  highway,  it  is 
not  liable  under  the  statute  for  injury  to 
cattle.  Croy  v.  Louisi'ille,  A'.  A.  iS-  C.  R. 
Co.,  19  .Im.  &->  Eni:.  R.  Cas.  60 ',  gj Ind.  126. 
—  DlsiiNdn.siiiM;  Louisville,  N.  A.  &  C. 
R.  Co.  V.  White.  94  Ind.  257  ;  Louisville,  N. 
A.  cS:  C.  R.  Co.  7'.  Shanklin,  94  Ind.  297. 

In  the  New  York  General  Raihoad  Law, 
requiring  every  corporation  formed  under 
it  to  erect  and  maintain  fences  on  the  sides 
of  its  road,  no  exception  is  made  or  permis- 
sion given  for  openings  or  gates  for  the  use 
of  the  corooration,  or  its  customers,  or  tlie 
public  generally,  but  only  for  the  use  of  ad- 
joining proprietors.  Spinner  v.  i\e7v  i'orA 
C.  &-  H.  R.  R.  Co.,  67  A',  v.  1  S3, 1 5  Am.  Ry. 
Rep.  1 26 ;  ajpirmint;  6  Hun  600. 

*  Private  rrossinjj;s,  li.'ibility  <f  company  to 
fence  at,  see  note,  35  Am.  &  Eng.  R.  Cas.  184. 
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Where  a  private  road  extends  across  the 
track  and  right  of  way,  and  connects  with  a 
public  highway,  the  company  is  required  to 
maintain  across  such  private  road  suitable 
fences,  or  provide  other  protection  ai,'ainst 
injuries  wiiich  may  result  from  animals  pass- 
ing from  such  liigliway  tlirough  the  private 
road  on  or  along  the  railroad  track.  /V/A- 
fiufj^'^  &^  L.  E.  R.  Co.  V.  Cunnin^ton,  13  Am. 
&*  Kn^.  A'.  Cas.  529,  yj  Ohio  St.  327.— Ap- 
I'KOVI.NO  Indianapolis.  P.  &  C.  R.  Co.  v. 
ThoHKis,  84  Ind.  194.  Reviewing  Cleve- 
1  uul,  C,  C.  &  I.  R.  Co.  V.  Newbrander,  40 
Oliio  St.  15. 

riS.  Hfiitiun  and  <leput  groiiiHla— 
roiiiiKiiiy  need  not  fence.*— A  company 
is  not  required  to  fence  its  track  upon  depot 
grounds  in  an  incorporated  town  or  village. 
Gixlcnu  &^  C.  U.  R.  Co.  v.  Griffin.  31  ///.  303. 
—Rkvikwei)  in  Davis  v.  Burlington  «S  M. 
R.  R.  Co.,  26  Iowa  549. 

A  company  need  not  fence  in  its  tracks  at 
a  statii>n  in  a  hamlet  laid  oti  in  lots  and 
blocks,  but  not  incorporated.  Louisville,  E. 
iSx  .SV.  L.  Con.  R.  Co.  v.  Sco//,  34  ///.  .ipp. 
635.—  Foi.i.owKi)  IN  Cleveland,  C,  C.  &  St. 
L.  R.  Co.  V.  Roper,  47  111.  App.  320. 

Railroad  companies  are  under  no  obliga- 
tion to  fence  their  depot  grounds  so  as  to 
exclude  cattle.  Smith  v.  Chicago,  R.  I.  &• 
P.  R.  Co.,  34  /o7Vti  506,  5  Am.  Ry.  Rep.  535. 
— Explained  in  Kuhn  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  42  Iowa  420. — Kyser  v.  A'ansas 
City,  St.  /.  <Sr'  C.  IS.  R.  Co.,  56  /o'mi  207,  9  JV. 
IV.  Rep.  133.  Chicago  &*  G.  T.  R.  Co.  v. 
Campbell,  7  Am.  &*  Em:;.  R.  Cas.  545,  47 
Mich.  265,  II  N.  IV.  Rep.  152. — Quoted  in 
Chicago.  B.  &  Q.  R.  Co.  v.  Hans,  in  111. 
1 14. — Lehey  v.  Hudson  River  R.  Co.,  4  Robt. 
(N.  y.)  204. 

A  company  is  not  bound  to  fence  its 
depot  grounds,  and  the  tracks  and  switches 
adjacent  thereto,  in  towns  and  villages,  so 
far  as  their  proper  use  and  convenience  re- 
quire that  they  should  be  left  open  for  the 
transaction  of  its  business  with  the  public. 
7'oletlo.  St.  /,.  (T-  A'.  C.  R.  Co.  v.  Thompson, 
48  III.  App.  36.— Quoting  Chicago,  B.  & 

*  Depot  and  shop  gronnds;  duty  to  fence,  see 
notes,  35  A.M.  &  Enc.  R.  Cas.  132.  172;  13/./. 
537;  23  Id.  234.  See  also  42  Am.  &  Eng.  R. 
Cas.  578,  abslr. 

Companv  not  liable  for  failure  to  fence  depot 
grounds,  but  extent  of  grounds  is  for  the  jury, 
see  38  Am.  &  Eng.  R.  Cas.  2go.  ahstr. 

What  are  depot  grounds,  where  fence  not  re- 
quired, see  49  .Am.  &  Eng.  R.  Cas.  554,  abstr. 


Q.  R.  Co,  7'.  Hans,  in  111.  \\r).—  Clin>eland, 
C,  C.  &*  St.  L.  R.  Co.  V.  Myers,  43  ///.  App. 
251.  — Followed  in  Cleveland,  C..  C.  &  St, 
L.  R.  Co.z^.  Roper,  47  111.  App.  ^20.— Prick' 
ett  V.  Atchison,  T.  <&>•  >'.  /•".  R.  Co.,  23  ./;//. 
(3-  Eftg.  R.  Cas.  232,  33  Kan.  748,  7  Pae.  Rep. 
61 1.  McCrath  v.  Detroit,  M.  6-  M.  R.  Co., 
22  Aw.  &*  Eng.  R,  Cas.  574,  57  Mich.  555, 
24  N.  IV.  Rep.  854.  Smith  v.  Minneapolis 
&'  St.  L.  A'.  Co.,  37  Minn.  103,  33  A'.  IV. 
Rep.  316.  Pearson  v.  Chicago,  B.  &^  I\,  C. 
R.  Co.,  33  Mo.  App.  543.— Distinguishing 
Morris  v.  St.  Louis,  K.  C.  tS:  N.  R.  Co..  58 
Mo.  78.  Following  Lloyd  v.  Pacific  R. 
Co.,  49  Mo.  199. — Crenshaw  v.  St.  Louis,  A'. 
<S-  A'.  IV.  R.  Co. ,  54  Mo.  App.  233.  Dixon  v. 
Aew  York  C.  &>  II.  R.  R.  Co.,  22  A'.  V.  S.  R. 
61,  51  Hun  644,  4  A',  y.  Siipp.  296. 

Fences  are  not  required  at  stations  and 
side  tracks,  where  freight  and  passengers 
are  received  and  discharged.  Indiana,  U, 
<S»  IV.  R.  Co.  V.  (Juick,  109  Ind.  295,  9  A'. 
E.  Rep.  788,925.  Bechdolt  v.  Grand  Rapids 
&^  I.  R.  Co.,  35  Am.  &•  Eng.  R.  Cas.  lOS, 
113  Ind.  343,  15  N.  E.  Rep.  086,  13  West. 
Rep.  53.  Stewart  v.  Pennsylvania  Co.,  2 
Ind.  App.  142,  28  A'.  E.  Rep.  211,  Plunkeit 
v.  Minneapolis,  S.  St.  M.  &>  A.  R.  Co.,  79 
Wis.  222,  48  .V.  W.  Rep.  519.  Houston  &• 
T.  C.  R.  Co.  V.  Boozer,  2  Tex.  Unrep.  Cas. 

452. 

Although  a  station  is  used  as  such  only  at 
irregular  intervals,  by  picnic  parties  and  for 
camp  meetings,  it  is  still  a  station  within  the 
meaning  of  the  law,  and  the  company  is  not 
required  to  fence  its  track.  Stewart  v.  Penn- 
sylvania Co.,  2  Ind.  App.  142,  28  A'.  E.  I\\-p. 
211. 

A  company  is  not  guilty  of  negligence  in 
failing  to  place  fences  or  screens  along  its 
tracks  in  its  station  grounds  for  the  [)tirpose 
of  preventing  the  frightening  of  horses  ap- 
proaching its  station.  Flagg  v.  Chicago,  D. 
(S-  C.  G.  T.J.  R.  Co.,  96  Mich.  30.  55  A'.  JV. 
Rep.  444. —  DiSTiNOUiSHiNG  Hurlbert  v. 
New  York  C.  R.  Co.,  40  N.  Y.  145 ;  Cross  v. 
Lake  Shore  &  M.  S.  R.Co.,  69  Mich.  363. 

A  company  is  not  required  by  statute  to 
fence  its  road,  where  such  fencing  would  re- 
sult in  cutting  itself  from  the  use  of  its  own 
lands,  or  leased  property  or  buildings,  or 
woodsheds,  although  the  buildings  and  the 
sheds  may  not  be  in  present  use.  Jcffcrson- 
ville,  M.  &•  I.  R.  Co.  v.  Bcatty,  36  Ind.  15,  5 
Am.  Ry.  Rep.  543. 

If  the  circumstances  are  such  as  to  justify 
a  failure  to  fence  one  side  of  a  railroad  track, 
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none  is  required  on  the  other  side,  where 
similar  conditions  exist ;  as  wliere  on  one 
side  freight  is  loaded  and  discharged,  and 
there  is  on  the  other  side  a  grain  elevator 
from  which  grain  is  loaded  on  the  cars  for 
shipment.  IVabas/i,  St.  L.  &*  P.  A".  Co.  v. 
Nice,  23  Am.  &•'  Eitg,  R.  Cas,  168,  99  Imi. 
152. 

Station  grounds  need  not  be  fenced,  but 
their  extent  is  not  fixed  according  to  the 
continuous  actual  use  of  every  part  of  them ; 
nor  can  their  proper  limits  be  collaterally 
determined  by  a  jury  in  an  action  brought 
against  the  company  for  the  loss  of  a  cow 
that  came  upon  the  track  near  the  station, 
where  there  was  no  fence,  McGrath  v.  De- 
troit, M.  ^  M.  R.  Co.,  22  Am.  &^  Eii^^.  R. 
Cits.  574.  57  Mich.  555,  24  N.  W.  Rep.  854. 
— FOLLOWKIJ  IN  Rinear  v.  Grand  Rapids  & 
I.  R.  Co.,  70  Mich.  620. 

The  survey,  allotment,  and  use  of  station 
grounds  constitute  very  strong,  if  not  con- 
clusive, evidence  that  their  boundaries  and 
extent  are  such  as,  and  no  more  than,  are 
necessary  -^id  proper.  Cole  v.  Chicago  &• 
N.  jr.  R.  Co..  7,8  /02ua  311. 

In  determining  what  are  depot  grounds 
within  the  meaning  of  the  statute,  the 
criterion  is  not  whether  all  the  grounds  set 
apart  by  the  company  for  depot  and  station 
purposes  have  been  actually  used  as  such, 
but  whether,  in  view  of  the  present  or  pro- 
ctivtr  needs  of  such  grounds  for  station  or 
depot  purposes,  the  company  has  used  rea- 
so«i.ible  discretion  in  throwing  them  open 
f  hat  purpose.  Rinear  v.  Grami  Rapids 
&•  1.  R.  Co.,  35  Am.  6-  Eng.  R.  Cas.  166,  70 
Mich.  620,  14  West.  Rep.  90S,  38  A^.  W.  Rep. 
599. — AprROVED  IN  Denver  &  R.  G.  R.  Co. 
V.  Outcalt,  2  Colo.  App.  395. 

Tlie  extent  (  tation  grounds  is  a  matter 
of  discretion,  t!.c  reasonableness  of  which  is 
the  subject  of  review  by  the  courts.  Straub 
v.  Eddy,  i,-]  Mo.  App.  1 89.— APPLYING  Jen- 
ninths  V.  St.  Joseph  &  St,  L.  R.  Co.,  37  Mo. 
App.  651. 

The  discrel  n  exercised  by  a  company  in 
establishing  station  grounds  and  switch 
limits  to  be  kept  unfenced  must  be  a  reason- 
able discretion,  subject  to  contradiction  by 
competent  evidence  and  to  review  by  the 
courts.  Johnson  v.  Chicago,  R.  &■*  K.  C.  R. 
Co.,  27  Mo.  App.  379.— Quoting  Russell  v. 
Hannibal  &  St.  J.  R.  Co..  26  Mo.  App.  368; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Shaft,  33 
Kap.  521.  6  Pac.  Rep.  908. 

Grounds  along  a  main  track,  on  which  are 


also  a  side  track,  a  water  t;mk,  and  a 
building  containing  a  telegraph  oflice,  a 
ticket  oflice,  and  eating  and  sleepir)g  rooms 
occupied  by  the  station  agents,  with  a  plat- 
form iti  front,  where  passengers  arc  received 
and  discliarged,  are  depot  grounds,  within 
the  meaning  of  the  Wis.  Rev.  St.  §  iSio,  as 
amended  in  1881,  cli,  193,  and  need  not  be 
fenced.  Peters  v.  Stewart,  35  ^Im.  &-  Eng. 
R.  Cas.  174,  72  JFis.  133,  39  A'.  //'.  R,p.  380. 

The  Minnesota  statute  requiring  railways 
to  be  fenced  is  not  a  law  fo.  line  or  partition 
fences,  but  a  police  regulation,  the  object  of 
which  is  to  inclose  the  roads  so  tliat  cattle 
cannot  get  upon  them;  and  when  station 
grounds  are  required  by  public  necessity  or 
convenience  to  be  left  uninclf)sc{i,  a  railway 
company  owes  no  duty  to  the  owner  of 
abutting  land  to  build  a  fence  between  his 
land  and  such  station  grounds.  Smith  v. 
Minnea/tolis  i5-»  .SV.  L.  R.  Co.,  37  Mi/m.  103, 
33  X.  ir.  Rep.  316. 

r>0.  station  nnd  depot  t>:i'oiiiuls— 
Coinimiiy  iinist  fence— Where  station 
grounds  are  not  necessary  for  the  opera- 
tion of  the  road,  and  are  not  so  used,  they 
should  be  fenced.  Atchison,  T.  &<■  S.  F. 
R.  Co.  v.  Shaft,  19  Am.  Sr'  Eng.  R.  Cas. 
5-9.  33  Art//.  521,  6  Pac.  Rep.  908.  Latty  r. 
Burlington,  C.  R.  &«  M.  R.  Co.,  38  Io7i'a  250. 

And  whether  the  public  use  or  conven- 
ience requires  grounds  at  a  particular  place 
to  be  left  open  is  a  question  of  fact  for  the 
jury.  Toledo,  St.  L.  &"  K.  C.  R.  Co.  v. 
Thompson,  48  ///.  App.  36. 

The  provision  of  111.  Act  of  1874,  §  i,  as 
amended  in  1879,  making  it  the  duty  of 
companies  to  fence  their  tracks,  "  except  at 
crossings  of  public  roads  and  highways, and 
within  such  portions  of  cities  and  incorpo- 
rated towns  and  villages  as  are,  or  may 
hereafter  be,  laid  out  and  platted  into  lots 
and  blocks,"  requires  a  company  to  fence  a 
station  not  within  the  limits  of  an  incorpo- 
rated town.  Chicago,  M.  S-*  St.  P.  R.  Co.  v. 
Dumser,  19  Am.  6>«  Eng.  R.  Cas.    545,  109 

///.  402. — E.XPLAINED  AND    OVKRRULED   IN 

Chicago,  B.  &  Q.  R.  Co.  v.  Hans,  1 1 1  III. 
114. 

Where  a  station  in  an  incorporated  vil- 
lage is  in  a  public  highway,  and  around  the 
station  are  yards,  cribs,  and  grain  dumps, 
the  company  is  not  relieved  from  a  duty  of 
fencing  the  track  for  a  space  of  eighty  rods 
on  either  side  of  the  station.  lenva  C.  R. 
Co.  V.  Gnshee,  49  ///.  App.  6og. 

The   implied    exception    to  the   statute. 
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wiiicli  allows  places  to  be  left  open  to  afford 
niccssary  and  suitable  access  to  station  and 
depot  ^'rounds,  siniiily  modifies  the  general 
oblij^aiion  lo  fence,  so  far  as  the  necessity 
npoii  wliich  the  exception  rests  requires.  It 
is,  nevertlieless,  tiie  duty  of  a  company  to 
erect  and  maintain  suitable  fences  and 
guanis  t')  [)revent  domestic  ani;nals  from 
passini;  over  or  throui^di  the  depot  grounds, 
onto  tlie  track,  beyond  the  limits  of  such 
jirmmds.  AWv  v.  Xort/urn  Pac.  R.  Co.,  31 
y/w.  &>  Eii}^.  A'.  C\is.  52S.  36  A///1/1.  51S,  32 
A',  ir.  Rip.  783.  — Rkv  11; WIN c,  Greeley  7'.  St. 
I'aul,  M.  iS:  M.  R.  Co.,  t,^  Minn.  136,  22  N. 
\V.  Rep.  179. 

Failure  to  fence  a  railroafl  track  at  a  point 
some  distance  from  the  de|)ot  is  ncjt  excused 
by  proof  men  ly  that  some  freiyht  w.is  re- 
ceived anrl  disch;iri;ed  at  that  place.  Moscr 
V.  ^V.  Paul  &>  I).  A'.  Co.,  42  .Ui'n/i.  4S0,  44  .V. 

ir.  Rep.  530.  J'^'X'^*'  V.  C/iicai^o,  M.  &'  St. 
/'.  A'.  Co.,  43  .////.  e-*  En^.  R.  Cas.   194,  75 

//'A.  130,  43  N.  IV.  Rip.  732.  —  DlsiiN- 
c.uisHiNO  t)it)W')odie  v.  Chicas^o,  M.  iS:  St. 
i^.  K.  Co.,  70  Wis.  160.  Ri:viKWix(;  Mc- 
Donou<;h  v.  Milwaukee  &  N.  R.  Co.,  Ti  Wis. 
223.  — Revif.wku  in  Anderson  v.  Stewart, 
76  Wis.  45. 

Tlie  fact  that  it  would  be  inconvenient  for 
a  Company  to  construct  a  fence  near  a  depot 
docs  not  relieve  it  from  liability  for  failing 
to  fence,  as  required  by  X.  Y.  Ai:t  of  1854, 
ch.  282,  ^  8,  requiring  railroafl  companies  10 
fence  their  roads  and  to  erect  cattle-guards 
at  crossings  sull'icient  to  keep  ordinary  do- 
mestic animals  o!Y  the  track.  liradlcy  v. 
PuJ^i/o.  A'.   1'.  vl-  E.  R.  Co..  34  A'.  F.  427. 

Wlien  it  is  fairly  debatable  under  the  evi- 
dence whether  it  was  necessary  for  the  rail- 
way Company  to  leave  unfenced  a  part  of  its 
mad  near  a  depot  in  a  town,  in  orrier  to 
avoid  danger  to  its  em|)l()yes,  and  foi  the 
purposes  of  the  s;\fe  and  convenient  trans- 
action of  its  ijusiness  with  the  public,  it 
cannot  be  held  as  a  matter  of  law  that  the 
radway  company  is  relieved  from  its  obliga- 
tion to  fence  that  part  of  its  road.  Jiiuui- 
licnbuy^  v.  .SV.  Louis  iS^  .S'.  /•".  A'.  Co.,  44  Mo. 
App.  224. — Following  Hcan  t*.  St.  Louis, 
I.  M.  &  S.  R.  Co.,  20  Mo.  App.  641. 

In  an  action  for  the  killing  of  iiorses  upon 
a  trac:k,  the  evidence  showed,  among  other 
things,  that  they  came  upon  the  track  at  a 
point  where  a  town  plat  had  recently  been 
laid  out;  that  a  side  track  and  platform  had 
been  maintained  tlierc  for  a  long  time,  but 
there  were  no  depot  buildings  and  no  agent 


or  employe  of  the  company  ;  that  no  tickets 
were  sold  or  freight  billed  to  or  from  the 
place,  and  iliat  trains  stopjjed  o.ily  when 
flagged  ;  that  there  wer  hut  two  houses 
and  a  store  on  the  plat,  and  that  since  ii  was 
laid  out  nothing  had  been  done  touar  is 
making  depot  grounds  except  to  remove  t'(.' 
fences  :  )r  about  400  feet  along  ill  tr.u:.. 
and  *.o  put  in  catileguards.  HclJ,  that  t!:^ 
trial  court  was  wtirranied  in  liolding  tlia:  lii 
place  was  not  "depot  grounds"  within  the 
meaning  of  Wis.  Rev.  St.  >  1810.  .Indcison 
v.  Sti-.i'ivt,  y(i  Wis.  43.44  A',  ir.  Rip.  1091.— 
Rkvikwing  Jaeger?'.  Chicago,  M.  ii  St.  P.- 
R.  Co.,  75  Wis.  130;  Diiiwuodic  v.  Ciii'-ago, 
M.  &  St.  P.  R.  Co.,  70  Wis.  100;  MlDou- 
ough  V.  Milwaukee  &  N  R.  Co.,  73  Wis. 
223.  —  Mcl)ono:igh  V.  Milwixulccc  &~'  A'.  A'. 
Co.,  J I  Wis.  223,  40  X.  W.  Rip.  S06.  —  Ki;- 
vii:\vi;i)  IN  Jae.!;er  i'.  Chicago,  M.  &  St.  V. 
R.  Co.,  40  Am.  &  Fng.  R.  Cas.  194,  75  Wis. 
130,  43  X.  W.  Rep.  732  ;  Anderst>n  v.  Stew- 
art, 76  Wis.  43. 

00.  Switcln's  and  ^*i(ling'.s. — A  com- 
pany is  not  required,  under  Ind.  Rev.  St. 
iSSi,  §  4031,  to  feiKC  i's  track  at  places 
where  it  would  interfere  witli  the  o|)i.'riition 
of  the  roud  or  the  trans.iction  of  its  busi- 
ness, or  where  it  woidd  interfere  with  tin.- 
public  in  doing  business  with  il;e  compaii} , 
or  where  it  would  imiieril  the  lives  of  the 
company's  employe-,  iach  as  at  switches 
where  freight  is  lo;ificd  and  unloaded.  /:"r'- 
lUisvillc  <r-  T.  H.  R.  Co.  v.  Willis,  19  Aw.  &^ 
Eitg.  R.  Cas.  565,  93  //.',/.  507. 

Or  where  a  side  trai  k  is  laid  alongside  of 
a  grain  elevator.  Lahc  Eric  Z'^  W.  R.  Co.  v. 
Kiicaiili',  19  .Im.  &^  E/i^s;.  R.  Cas.  5C18,  94 
Iiiil.  454.— Following  '^vansville  k  T.  II. 
R.  Co.  7'.  Willis,  93  liui.  507.— Ol'otki)  in 
Indianapolis,  I).  &  W.  R.  Co.  t'.  Clay, 4  Ind. 
App.  2S2. 

But  side  tracks  not  at  static^tn  or  depots, 
and  such  parts  of  side  tracks  as  do  not  con- 
stitute a  part  of  the  depot  yard,  may  well 
be  held  to  be  within  the  statute.  C/iiiOi^^o, 
/>'.  iS-^  (J.  R.  Co.  v.  /fa/is,  1 1 1  ///.  1 14— F\- 
PLAINING  .and  ovkrkuling  IN  I'.AKT  Chi- 
cago, M.  &  St.  P.  R.  Co.  7'.  Dumser,  109  111. 
402.— QuoTKD  IN  Cleveland,  C,  C.  &  St. 
L.  R.Co.  7'.  Abney,  43  111.  App.  92.  Rk- 
viEWK.i)  IN  Terre  Haute  &  1.  H.  Co.  7'. 
Bowles,  16  111.  App.  261. 

A  company  i?  not  required  to  fence  so 
much  of  its  swit  h  groniuls  as  are  necessary 
to  remain  open  for  the  use  of  the  public 
and  the  necessary  transaction  of  business 
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at  its  depot ;  and  as  to  what  is  necessary  is 
not  left  to  the  arbitrary  judgment  of  the 
company  but  is  a  question  fi)r  the  courts. 
Vandcru'orker  v.  Missouri  Pac.  R.  Co.,  51 
Mo.  App.  166. 

Where,  from  the  agreed  statement  of 
facts  in  a  case,  it  is  made  to  appear  that  the 
corporate  limits  of  a  city,  with  buildings 
thereon,  extend  along  one  side  i>f  the  vari- 
ous side  tracks  of  a  railway,  tlie  land  on 
the  other  side  not  being  platted;  that  tiie 
side  tracks  thus  established  were  necessary 
»iiid  proper  for  the  transaction  of  tlie  busi- 
ness of  the  railway;  and  that  it  would  be 
inconvenient  and  unsafe  to  the  employes  of 
the  company  if  a  cattle-guard  and  fence 
were  erected — the  company  is  not  requircil 
to  fence  its  tracks  at  that  point,  and  will 
not  be  liable  for  stock  killed  by  its  engines 
and  cars  at  tiiat  place  unless  guilty  of  neg- 
ligence. Chicago,  li.  i&o  Q.  R.  Co.  v.  Ilogan, 
27  Xeb.  801,  43  X.  IV.  Rep.  1148. 

Where  a  comoany  had  a  switch  outside 
the  limits  of  an  unincorporated  village,  but 
adjacent  to  the  same,  and  in  this  locality 
there  was  a  warehouse  and  a  store,  and  it 
was  used  by  the  public  as  much  as  any  por- 
tion of  the  village,  and  the  switch  was  so 
located  that  it  could  not  be  reached  by 
teams  for  loading  and  unloading  if  there 
was  a  fence  erected  there,  the  facts  were 
sufficient  to  justify  the  inference  that  the 
place  was  grounri  open  to  the  public,  where 
a  fence  was  not  required.     Toledo,  W.  &• 

IV.  R.  Co.  V.  C/iapin,  66  ///.  504. 

While  a  railroad  company  is  under  no 
obligation  to  fence  its  depot  and  station 
grounds  in  order  to  protect  itself  from  lia- 
bility for  stock  killed,  such  is  not  the  case 
where  it  has  a  switch  merely,  -unless  the 
same  is  upon  or  a  part  of  a  station  ground; 
and  the  onus  is  upon  the  company  to  show 
this.  Comstock  v.  Dts  A^foints  ValUy  R.Co., 
32  [o7ua  376,  10  Am.  Ry.  Rep.  23. 

The  exception  cannot  be  extended  to  a 
siding  used  merely  for  the  loading  of  ties, 
wood,  and  piling  purchased  by  the  company 
(there  being  no  testimony  tending  to  show 
the  amount  of  such  business),  and  for  the 
passing  of  trains,  at  a  point  where  no  depot 
is  maintained,  no  employe  stationed,  and 
where  persons  desiring  to  take  passage  are 
obliged  to  flag  the  trains  themselves.   Hurt 

V.  St.  Paul,  M.  <S-  M.  R.  Co.,  39  Mi/iti.  4S5, 
40  JV.  W.  Rep.  613.— QuoTiisv-;  Fowler  v. 
Farmers'  L.  &  T.  Co.,  2r  Wis.  77. 

Where  a  switch  extends  along  khe  main 
5  D.  R   D.— sa. 


track  through  an  open  prairie,  it  is  as  nec- 
essary and  practicable  to  have  tliL-  road 
fenced  as  at  any  other  point.  Rnsstll  v. 
Hiinnibal  &>  St.  J.  R.  Co.,  26  Mo.  App.  368, 
—Quoted  in  Johnson  v.  Chicago,  B.  &  K. 
C.  K.  Co.,  27  ^Io  App.  379. 

The  duty  of  a  comi)any  to  fence,  under 
Mo.  Kev.  St.  §  S09,  applies  to  grounds  used 
for  switching  purposes,  useii  in  connecti(jn 
with  the  dopot  or  station,  if  the  company 
could  maintain  fences  and  cattle-guards 
without  interference  with  its  'usiness  or 
inconvenience  to  the  public.  Chouleau  v. 
Ilainiibal&^St.J.  R.  Co.,  28  Mo.  App.  556. 

01.  Mill  a4l,J4>iiiiiij>:  ruilwji.y.— The 
open  space  in  front  of  a  mill,  necessary  for 
the  convenience  of  shipment,  is  such  a 
place  as  the  company  need  not  fence.  In- 
dianapolis &*  C.  R.  Co.  v.  h'iiniev,  8  Ind. 
402.  Dolan  V.  Xciobingh,  D.  &^  C.  R.  Co., 
42  Am.  vj^»  Eiu;.  R.  Cos.  611,  120  A'.  V.  571, 
24  X.  E.  /vV/.  824.  31  ;V.  V.  S.  R.  S52  ;  ;-,•- 
versing  46  Hun  681,  mem. — DlsriN(.;ui.SHEl> 
IN  Klock  '.'.  New  York  C.  &  H.  R.  R.  Co.. 
42  N.  Y.  S.  R.  200. 

02.  WIktc  tliorc  is  iiiiotlu>r  paral- 
lel railway.— Under  the  Conn.  Gen.  St.  § 
3505,  making  it  the  duty  of  railroad  com- 
panies to  fence,  "e.\ccpt  at  such  place  oi- 
places  as  the  railroad  commissioners  shall 
judge  them  unnecessary,"  one  com|)any  is 
not  required  to  fence  where  its  track  runs 
nearly  iiarallel  with  that  of  another  com- 
pany, although  the  latter  company  has  not 
fenced  on  either  side  of  its  track.  Galla- 
gher V.  New  York  &*  N.  E.  R.  Co.,  40  Am. 
«5»  Eng.  R.  Cas.  197,  57  Conn.  442,  18  At  I. 
Rep.  786.  5  L.  R.  A.  737- 

0:i.  Along  or  parallel  with  higli- 
Avaj'.* — Where  a  railroad  and  a  highway 
parallel  each  other,  the  railroad  com()any 
must  fence  between  the  two  if  there  is 
room  to  do  so.  Loiiis-i'ille,  A'.  A.  &*  C.  R. 
Co.  V.  Shonklin,  19  .//«.  &'  Kng.  R.  Cas. 
552,  94  ///(/.  297— DisriNGUisuEU  IN  Croy 
V.  Louisville,  N.  .A.  &  C.  R.  Co.,  19  Am.  & 
Eng.  K.  Cas.  60S,  97  Ind.  126. — Missouri 
Pac.  R.  Co.  V.  Eckel,  49  A'an.  794,  31  Pac. 
Rep.  693. 

In  such  cases  damages  may  be  recovered 
for  injury  to  horses  being  driven  with  due 
care  on  the  highway,  which  results  from 
failure  to  fence.  Illinois  C.  R.  Co.  v.  Trow- 
bridge, 3!  ///.  App.  190.— Quoting  Rock- 

*  Fences  at  points  used  by  the  public  and 
where  highways  run  parallel  with  track  see 
notes,  19  Am.  &  E.ng.  R.  Cas.  ssS,  674. 
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ford,  R.  I.  &  St.  L.  R.  Co.  v.  Lynch,  67  111. 
149. 

A  railroad  company  is  not  relieved  from 
the  duty  to  fence,  as  required  by  Mo.  Rev. 
St.  1879,  §  809,  by  the  fact  that  a  public 
highway  runs  alongside  of  the  railroad  and 
joins  it.  Mom's  v.  Hannibal  &•  St.  J,  K. 
Co.,  19  Am.  Sf  Eng.  R.  Cas.  666,  79  AIo. 
367.— Distinguishing  Walton  v.  St.  Louis, 
L  M.  &  S.  R.  Co.,  67  Mo.  58.— Followed 
IN  Kinion  v.  Kansas  City,  Ft.  S.  &  M,  R. 
Co.,  39  Mo.  App.  382. 

The  fact  that  a  public  highway  runs 
along  the  side  of  a  railroad  track  does  not 
of  itself  show  a  valid  reason  why  a  fence 
could  not  be  maintained  between  the  high- 
way and  the  track,  but  rather  shows  the 
stronger  reason  why  the  railroad  sliould  be 
fenced.  Indianapolis  &*  C.  A'.  Co.  v.  Mc- 
A'innev,  24  Intl.  283.  Louisville,  A^.  A.  &■» 
C.  R.  Co.  V.  Shanklin,  19  Am.  <S-»  Eng.  R.  Cas. 
555,  98  Ind.  573.  Rut  ledge  v.  Hannibal  <&^ 
St.  J.  R.  Co.,  19  Am.  &•  Eng.  R.  Cas.  669. 
78  J/o.  286.— Following  Robinson  v.  Chi- 
cago &  A.  R.  Co.,  57  Mo.  494.  Reconcil- 
ing Walton  V.  St.  Louis.  1.  M.  &  S.  R.  Co., 
67  Mo.  56.  —  Followed  in  Rozzelle  v. 
Hannibal  &  St.  J.  R.  Co.,  19  Am.  &  Eng.  R. 
Ciis.  591,  79  Mo.  349. 

The  statute  requires  companies  to  fence 
tlieir  roads  except  at  the  crossing  of  public 
roads  and  highways ;  and  a  company  must 
fence  where  its  road  is  constructed  parallel 
with  a  highway,  but  partially  on  it,  as  such 
a  place  is  not  a  crossing.  Illinois  C.  If.  Co. 
V.  Trowbridge,  31  ///.  A/>/>.  190.  Jefferson- 
ville,  M.  &•  I.  R.  Co.  v.  Sweeney,  32  Ind.  430. 

Where  there  was  a  highway  on  each  side 
of  a  railroad,  and  the  track  was  in  one  of 
them,  such  place  is  not  excepted  by  the 
terms  of  the  statute,  and  there  was  no  ex- 
emption on  account  of  public  interest,  as 
the  usefulness  of  the  highway  would  not  be 
impaired  by  the  fence,  and  public  accommo- 
dation and  convenience  in  their  use  did  not 
require  that  the  railroad  should  not  be 
fenced.  Io7va  C.  R.  Co.  v.  Gushee,  49  ///. 
App.  609. 

Where  a  highway  has  not  been  in  a  con- 
dition for  use  by  the  public,  and  has  not 
been  used  for  thirty-six  years,  the  presump- 
tion of  its  abandonment  is  justified,  and  the 
right  to  its  full  use  by  the  owner  is  restored, 
and  the  duty  to  fence  is  imposeil  on  a  rail- 
road company  using  a  portion  of  it  for  its 
track.  Jeffersonville,  M.  &*  I.  R.  Co.  v. 
O'Connor,  37  Ind.  95,  5  Am.  Ry.  Rep,  566. 


Where  with  the  permission  of  the  proper 
board  of  commissioners  a  railroad  is  located 
upon  part  of  tiie  public  highway,  the  re- 
mainder of  which  is  still  used  by  the  public, 
the  company  is  not  bound  to  fence  its  right 
of  way.  Louisville,  I\l.  A.  &*  C.  R.  Co,  v. 
Francis,  58  Ind.  389. 

Where  a  railroad  is  constructed  for  some 
distance  alongside  of  and  very  near  to  a 
higliway  before  it  crosses  it,  the  company 
should  fence  to  the  place  of  crossing,  and 
there  put  in  cattle-guards,  to  relieve  itself 
from  liability  under  Iowa  Act  of  1862,  ch. 
'69,  §  9.  Andre  v.  Chicago  <S-  N.  W,  R.  Co., 
30  Iowa  107, — Distinguishing  Davis  v. 
Burlington  &  M.  R.  R.  Co.,  26  Iowa  549. 

0-4.  Along  or  over  watereour,ses.— 
Where  a  railroad  passes  upon  an  embank- 
ment erected  in  the  bed  of  a  canal,  such 
embankment  must  be  guarded  by  fences. 
White  Water  Valley  R.  Co.  v.  (luick,  31  Ind. 
127. 

A  company  is  bound  to  fence  at  a  place 
where  its  road  is  situate  on  the  tow  path  of 
a  canal  abandoned  as  a  thoroughfare.  While 
Water  Valley  R.  Co.  v.  Quick,  30  Ind.  384. 

A  company  is  not  excused  from  building 
and  maintaining  a  fence  because  its  right  of 
way  runs  along  a  stream  in  such  a  manner 
as  to  cause  the  fence  to  be  erected  inside 
the  boundary  of  the  right  of  way.  Wabash 
R.  Co.  V.  Forshee,  77  Ind.  1 58. 

It  is  not  negligence  to  fail  to  fence  a 
trestle  over  a  small  canal  in  an  open  field 
where  there  is  no  public  road  or  general 
thoroughlare.  Tillotson  v.  Texas  &•  P.  R. 
Co.,  53  /////.  &»  Eng.  R.  Cas.  104,  44  La. 
Ann.  95,  10  So.  Rep.  400. 

The  channels  or  creeks  flowing  around 
islands  in  the  Hudson  river  are  a  part  of 
the  river,  within  the  meaning  of  a  provision 
in  a  railroad  charter  exempting  the  com- 
pany from  the  duty  to  fence  "  in  the  river." 
Schermerhorn  v.  Hudson  River  R.  Co.,  38  N. 
y.  103.— Distinguished  in  Klock  v.  New 
York  C.  &  H.  R.  R.  Co.,  42  N.  Y.  S.  R.  200. 

A  railroad  was  laid  some  distance  back 
from  a  navigable  river,  and  the  company 
owned  all  the  land  between  the  track  and 
the  river  bank,  over  which  plaintiff  had  a 
right  of  way  for  passage  from  his  land  on 
the  opposite  side  of  the  track  to  the  river. 
Held,  that  under  the  N.  Y.  General  Railroad 
Act  of  1850,  as  amended  in  1854,  the  com- 
pany was  bound  to  maintain  a  fence  be- 
tween its  track  and  its  lands  on  the  river 
side  of  the  road.    Klock  v.  New  York  C.  &* 
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&  E.  R.  Co..  35 


H.  R.  R,  Co.,  42  N.  V.  S.  R.  200,  62  Nun 
291,  17  A'.  V.  Supp.  120. — Distinguishing 
Schermerhorn  v.  Hudson  River  R.  Co.,  38 
N.  Y.  103;  Dolaii  V.  Newburgh,  D.  &  C.  R. 
Co.,  120  N.  Y.  571,  31  N.  Y.  S.  R.  852; 
Potter  V.  New  York  C.  &  H.  R.  R.  Co.,  60 
Hun  314,  38  N.  Y.  S.  R.  798.  Reviewing 
Kelver  v.  New  York,  C.  &  St.  L.  R.  Co.,  35 
N.  Y.  S.  R.  673,  126  N.  Y.  365,  37  N,  Y.  S. 

R.  485- 

In  such  case  the  fact  that  the  river  was 
navigable  would  not  justify  the  court  in 
saying,  as  a  matter  of  law,  that  it  was  such 
a  natural  barrier  as  to  relieve  the  company 
from  the  duty  to  fence.  Klock  v.  New  York 
C.  &>  H.  R.  R.  Co.,  42  .A^  v.  S.  R.  200,  62 
NuH  291,  17  N.  y.  Supp. 
Sliepard  v.  Buffalo,  N.  Y. 
N.  Y.  646. 

05.  luclosert  or  cultlvatert  flchls.— 
There  is  no  principle  of  the  common  law 
which  obliges  a  railroad  corporation  to  fence 
its  track  or  to  provide  cattle-guards,  where 
the  line  traverses  improved  land.  5/.  Louis, 
I.  M.  (S-  S.  R.  Co.  v.  Walbrink,  26  Am.  <S- 
Eng.  R.  Cas.  604,  47  Ark.  330,  i  S.  IV.  Rep. 

545- 

The  51st  section  of  the  Mo.  General  Rail- 
road Act  of  February  24,  1853  (Sess.  Acts 
1853,  pp.  121,  143),  requiring  railroad  corpo- 
rations to  erect  and  maintain  fences  along 
the  lines  of  their  roads  where  they  pass 
through  inclosed  fields,  and  cattle-guards  at 
all  road  crossings,  was  applicable  to  and 
binding  upon  the  Pacific  R.  Co.  whether 
the  provisions  of  said  act  were  accepted  or 
not  by  said  corporation.  Gorman  v.  Pacific 
R.  Co.,  26  Mo.  441.— Approving  VValdron 
V.  Rensselaer  &  S.  R.  Co.,  8  Barb.  (N.  Y.) 
390.  Rj-VIEWING  Norris  v.  Androscoggin 
R.  Co.,  39  Me.  273  ;  Lyman  v.  Boston  &  W. 
R.  Corp.,  4  Cash.  (Mass.)  288. 

Ti'o  statute  concerning  railroad  corpora- 
tions (W.'ign.  Stat.  310,  §  43)  intended  that 
railroad  companies  should  fence  in  the  line 
of  their  roads  adjoining  all  inclosed  lands, 
whether  timbered  or  otherwise.  Slattery  v. 
Si.  Louis.  K.  C.  &*  N.  R.  Co.,  $$  ^fo.  362.— 
Followed  in  Saunders  v.  St.  Louis,  K.  C. 
&  N.  R.  Co.,  57  Mo.  117;  Sparr7'.  St.  Louis, 
K.  C.  &  N.  R.  Co.,  57  Mo.  152.  Reviewed 
in  Tiarks  v.  St.  Louis  &  I.  M.  R.  Co..  58  Mo. 
^'i.—Saumiers  v.  St.  I^ouis,  K.  C.  &*  N.  R. 
Co.,  57  Mo.  117.— Following  Hudson  v. 
St.  Louis,  K.  C.  &  N.  R.  Co..  53  .Mo.  525  ; 
Slattery  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  55 
Mo.  362;  Seaton  v,  Chicago,  R.  L  &  P.  R. 


Co..  55  Mo.  416. — Sparr  v.  St.  Louis,  K.  C. 
«S-  N.  R.  Co., 57  Mo.  152.— Following  Hud  • 
son  V.  St.  Louis,  K.C.  &  N.  R.  Co.,  53  Mo.  525 ; 
Slattery  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  55 
Mo.  362 ;  Fickle  v.  St.  Louis,  K.  C.  &  N. 
R.  Co.,  54  Mo.  220 ;  Seaton  v.  Chicago,  R.  L 
&  P.  R.  Co.,  55  Mo.  416. 

The  spirit  of  the  statute  (Wagn.  St.  310, 
311,  §  43)  contemplates  that  all  railroad 
corporations  shall  fence  the  line  of  their 
roads  along  an  inclosed  field,  although  a 
public  highway  abuts  upon  the  road  and 
intervenes  between  it  and  the  field.  Robin- 
son v.  Chicago  &*  A.  R.  Co.,  57  Mo.  494. — 

DlSTINGULSHED  AND  CRITICISED  IN  Wal- 
ton V.  St.  Louis,  L  M.  &  S.  R.  Co.,  67  Mo. 
56.  Followed  in  Rutledge  v.  Hannibal 
&  S:.  J.  R.  Co.,  78  Mo.  286. 

The  fact  that  a  railroad  track  runs  paral- 
lel with  and  adjoining  a  public  highway  or 
another  railroad  track  does  not  exempt  the 
company  from  the  duty  of  fencing  when  it 
passes  through  inclosed  and  cultivated 
fields  or  uninclosed  lands.  Rozzelle  v. 
Hannibal  &>  St.  J.  R.  Co.,  19  Am.&t^  Eng.  R. 
Cas.  591,  79  Mo.  349. — Following  Rut- 
ledge  V.  Hannibal  &  St.  J.  R.  Co.,  78  Mo. 
286.— Followed  in  Kinion  v.  Kansas  Citv, 
Ft.  S.  &  M.  R.  Co..  39  Mo.  App.  382 ;  Jack- 
son 7/.  St.  Louis.  L  M.  &  S.  R.  Co..  43  Mo. 
App.  324. 

A  company  is  bound  to  fence  its  track 
t.irough  lands  which,  though  not  under 
actual  cultivation  in  the  immediate  vicinity 
of  the  track,  form  portions  of  a  tract  under 
cultiv<ition,and  which  are  cultivated  within 
a  quarter  of  a  mile  of  the  track,  under  Utah 
Sess.  Laws  of  1890,  p.  78,  requiring  railroad 
companies  to  maintain  fences  on  each  side 
of  their  roads  where  they  pass  through 
lands  owned  and  settled  or  occupied  by 
private  owners.  Stimpson  v.  Union  Pac. 
R.  Co.,  8  Utah  349,  31  Pac.  Rep.  449. 

00.  Uninclosed  and  unimproved 
lands. — .•X  company  is  not  bound  to  main- 
tain fences  on  the  line  of  their  road  except 
when  the  same  passes  through  inclosed  or 
improved  land.  Perkins  v.  Eastern  R.  Co., 
29  Me.  yyj. 

Railroad  companies  cannot  be  required 
to  erect  and  maintain  fences  along  unin- 
closed and  unimproved  lands,  nor  in  the 
platted  portions  of  cities,  towns,  and  vil- 
lages; but  they  are,  nevertheless,  liable  for 
injury  to  animals  that  enter  upon  their 
tracks  at  such  places  in  case  the  track  was 
not,  but  might  have  been,  securely  fenced 
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without  inierfcring  with  the  (iisGliargc  of 
their  duty  to  tlie  public,  or  without  increas- 
ing the  danger  to  tlieir  employes  in  the  dis- 
charge of  tlieir  duties.  Peintsylvaiita  Co.  v. 
MiU/ull,  \2\  I  mi.  473,  24  N.  E.  l\ep.  1065. 

The  43d  section  of  tlie  Mo.  railroad  law, 
as  it  has  stood  since  the  amendment  of  1875 
(Scss.  Acts,  p.  131).  requires  railroad  com- 
panies to  fence  the  sides  of  their  roads 
where  they  run  through  uninclosed  lands, 
whether  prairie  or  timber,  as  well  as  where 
they  pass  through,  along,  or  adjoining  in- 
closed and  cultivated  fields.  Snider  v.  St. 
Louis,  I.  M.  £-  S.  K.  Co.,  7  Am.  (S-  Eiig.  A'. 
C<is.  558,  73  A/o.  465.  Kazor  v.  St.  I.ouis,  I. 
M.  (S-  S.  R.  Co.,  7  Am.  <S-  Etig.  R.  Cas.  562, 
73i1/tf.  471. 

Tlie  duty  of  a  railway  company  to  fence 
where  its  road  passes  through  uninclosed 
lands  is  imposed  upon  it  for  the  benefit  of 
the  general  public,  and  not  for  adjoining 
owners  only.  Jackson  v.  St.  Louis,  I.  A/. 
(5«»  S.  R.  Co.,  43  Mo.  App.  324.— Following 
Rozzelle  v.  Hannibal  &  St.  J.  R.  Co.,  79 
Mo.  349;  Kinion  v.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.,  39  Mo.  App.  382. 

The  power  of  the  Mo.  legislature  of  i860 
to  contract  the  territorial  limits  of  a  town 
was  absolute  ;  and  when  the  limits  were  so 
abridged  a  railroad  company  was  bound  to 
fence  that  portion  of  its  road  which  ran 
through  uninclosed  fields  thus  thrown  out- 
side the  new  limits.  McCormick  v.  St. 
Louis,  I.  M.  &^  S.  R.  Co.,  20  Mo.  App.  640. 

The  charter  of  the  North  Missouri  R. 
Co.  made  it  the  duty  of  that  company  to 
fence  its  road  where  it  passes  through  lands 
which  might  be  improved  at  any  time  after 
the  statute  should  go  into  effect,  and  with 
reference  o  «he  road  to  be  constructed  in 
future,  lioberts  v.  Wabtish,  St.  L.  &^  P.  R. 
Co.,  {Mo.)  25  Am.  &*  Eng.  R.  Cas.  298,  3 
IVest.  R,p.  783. 

07.  Nuturnl  barriers,  bliifi^,  cuts, 
etc.— There  is  no  duty  or  obligation  on 
railroad  companies  to  fence  in  or  place 
guards  along  their  roads  where  there  may 
be  cuts  or  embankments,  notwithstanding 
a  public  road  may  run  parallel  with  such  rail- 
roads.    Collier  v.  Georgia  R.  Co.,y6  Ga.  611. 

The  fact  that  a  railroad  is  constructed  on 
an  embanlcment  from  twelve  to  twenty  feet 
high  does  not  relieve  the  company  from  the 
duty  to  fence,  where  it  appears  that  the 
embankment  is  so  gradual  that  cattle  might 
descend  it.  Toledo,  P.  &•  W  R.  Co.  v. 
SwetHty,  41  ///.  226. 


A  steep  blufl,  a  hedge,  a  ditch,  or  the 
lil<e,  wliich  furnishes  as  effectual  security  to 
the  inclosure  as  the  fence  prescribed  by 
statute,  may  be  regarded  as  a  lawful  fence. 
Hilliard  v.  Chicago  &>  N.  W.  R.  Co.,  37 
loiua  442. 

The  provision  of  the  N.  Y.  General  Rail- 
road Act  (§  44,  ch.  140,  Laws  of  1850,  as 
amended  by  §  8,  ch.  282,  Laws  of  1854)  im- 
poses a  several  obligation  upon  every  rail- 
road company  to  fence  its  road  unless  a 
natural  or  ariiticial  barrier  exists  which  will 
prevent  animals  from  reaching  the  track. 
Kelver  v.  New  York,  C.  &*  St.  L.  R.  Co.,  49 
Am.  &*  Eng.  R.  Cas.  551,  126  N.  Y.  365,  27 
N.  E.  Rep.  553,  37  N.  Y.  S.  R.  485;  ajirm- 
ing  35  A'.  Y.  S.  R.  673,  12  N.  Y.  Supp.  723. 
— Reviewed  in  Klocli  v.  New  Yorii  C.  & 
H.  R.  R.  Co..  42  N.  Y.  S.  R.  200. 

08.  Obli{;ntioii  to  tviive,  whether  u 
qiicstioii  of  hiw  or  fact.— The  question 
whether  a  compa^iy  should  fence  its  track 
at  a  particular  place  is  one  of  law,  and  it  is 
error  to  leave  it  to  the  jury.  Illinois  C.  R. 
Co.  V.  IV/talen,  42  ///.  396.  Jejfersonville, 
M.  iS-  /.  A*.  Co.  V.  Peters,  i  Ind.  App.  69,  27 
A^.  E.  Rep.  299. 

Under  the  statute  depot  grounds  maybe 
left  unfenced  when  the  interests  of  the  road 
and  the  public  require  it ;  but  whether  a 
place  where  the  freight  business  of  a  single 
shipper  is  transacted  should  be  left  unfenced 
is  a  question  of  fact  for  the  jury.  R/iines  v. 
Chicago  &*  N.  IV.  R.  Co.,  35  Am.  C-^  Eng. 
R.  Cas.  123,  75  /o7i'a  597,  39  A'.  11'.  Rep.  913. 

Where  it  is  in  question  whether  a  railroad 
could  properly  be  fenced  at  a  certain  place, 
it  is  not  competent  to  take  the  opinion  of 
witnesses  upon  the  question,  but  the  jury 
must  be  left  to  decide  that  question  upon 
the  facts  proved.  Indiana.  B.  &^  IT.  R.  Co. 
V.  Hale,  19  Am.  6-  Eng.  R.  Cas.  562,  93 
Ind.  79.— Quoting  Com.  7>.  Sturtivant,  117 
Mass.  122,  19  Am.  Rep.  40T. 

7.  Against   Whom  must  Fence. 

00.  A<1.joiiiiiiK  owners   uiid   oceti- 

piers.— The  duty  of  fencing  the  sides  of  its 
road  is  imposed  by  the  statute  upon  the 
company  for  the  benefit  of  adjoining  pro- 
prietors, and  not  for  the  benefit  of  strangers. 
Berry  v.  St.  Louis.  S.  &-  L.  R.  R.  Co.,  65 
Mo.  172. — ArpRoviNO  Jackson  v.  Rutland 
&  B.  R.  Co.,  25  Vt.  150;  Morse  v.  Rutland 
&  B.  R.  Co.,  27  Vt.  49.  Quoting  Brooks 
V.  New  York  &  E.  R.  Co..  13  Barb.  (N.  Y.) 
594. — Summers  v.  Hannibal &*  St.  J,  R.  Co., 
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29  Mo.  App.  41.  Ryan  v.  Rochester  &*  S.  R. 
Co.,  9  How.  Pr.  (A'.  F.)  453.  Jackson  v. 
Rutland  (S-  /.'.  R.  Co.,  25  Vt.  150.— D is- 
TiNGUiSHED  IN  Alabama  G.  S.  R.  Co.  v. 
Powers,  19  Am.  &  Eng.  R.  Cas.  502,  73  Ala. 
244 ;  Busby  v.  St.  Louis,  K.  C.  &  N.  R.  Co., 
Si  Mo.  43  ;  Kaes  v.  Missouri  Pac.  R.  Co.,  6 
Mo.  App.  397.  Followed  in  Morse  v. 
Rutland  &  B.  R.  Co.,  27  Vt.  49.  Limited 
IN  Kansas  C.  R.  Co.  v.  Allen,  22  Kan.  285. 
Quoted  in  New  York  &  N.  E.  R.  Co.  v. 
Comstock,  60  Conn.  200 ;  Connecticut  &  P. 
R.  R.  Co.  V.  Holton,  32  Vt.  43. —  IVestbourne 
Cattle  Co.  V.  'iManitoha  tS-*  N.  IV.  R.  Co.,  6 
Man.  553. 

But  the  duty  to  fence  exists  in  favor  of 
any  lessee,  occupier,  or  licensee  of  the  owner 
of  land  whose  cattle  are  running  upon  the 
land  with  his  consent,  express  or  implied. 
Summers  v.  Hannibal  &^  St.  J.  R.  Co.,  29 
Mo.  App.  41.  Br 010 n  v.  Grand  Trunk  R, 
Co..  24  U.  C.  Q.  B.  350. 

The  obligation  to  fence  the  tracks  where 
they  pass  through  un inclosed  lands  is  for 
the  benefit  of  the  general  public,  and  not 
for  tlie  owners  of  such  lands.  Kinion  v. 
Kansas  City,  Ft.  S.  <S-  M.  R.  Co.,  39  A/o. 
App.  382.— Following  Rozzelle  v.  Hanni- 
bal &  St.  J.  R.  Co.,  79  Mo.  349;  Morris  v. 
Hannibal  &  St.  J.  R.  Co.,  79  Mo.  367.— Fol- 
lowed in  Jackson  v.  St.  Louis.  \.  M.  &  S. 
R.  Co.,  43  Mo.  App.  324. — Kinion  v.  Kan- 
sas City,  Ft.  S.  &•  M.  R.  Co.,  39  Mo.  App. 

574- 

The  duty  of  railroad  companies  to  fence 
on  both  sides  of  their  tracks,  under  N.  Y. 
.Act  of  1854,  ch.  282,  §  8,  is  one  enjoined 
both  for  the  benefit  of  adjoining  landown- 
ers and  the  public ;  to  the  landowner  for 
the  protection  of  his  live  stock,  and  to  the 
public  that  thoy  may  have  a  clear  track. 
Graham  v.  Delaware  &*  H.  Canal  Co.,  46 
//////  386.  12  A'.  Y.  S.  R.  390  —Following 
Corwin  v.  New  York  &  E,  R.  Cc,  13  N.  Y. 

53- 

No  action  will  lie  against  a  railroad  for 
damages  arising  'roni  injuries  done  to  a 
person  while  at  work  on  their  land,  where 
the  injury  happened  by  reason  of  the  neg- 
ligence of  the  company  in  not  building  a 
fence  on  the  line  of  their  land  upon  a  preci- 
pice, whereby  a  horse,  wliich  belonged  to 
the  owner  of  the  land  adjoining  the  com- 
pany's land,  escaped  from  the  field  on  the 
company's  land  and  fell  down  the  precipice 
onto  the  plaintifT  and  broke  his  lei;.  Ryan 
V.  Rochester  &•  S.  R.  Co.,  9  How.  Pr.  (A'il'.) 


453.— Distinguished  in  Hazman  v.  Ho- 
boken  L.  &  L  Co.,  50  N.  Y.  53. 

Section  68  of  the  Railways  Clauses  Act 
1S45,  requiring  railway  companies  to  fence 
against  adjoining  landowners,  does  not  ap- 
ply where  the  adjoining  land  belongs  to  the 
company.  Marfell  v.  South  Wales  R.  Co., 
8  C.  B.  N.  S.  525,  7  Jur.  N.  S.  240,  29  L.J. 
C.  P.  315.  8  W.  R.  765,  2  L.  r.  629. 

By  Act  41  Vict.  c.  92,  §  22,  a  railway 
company  were  bound  to  erect  and  maintain 
sufficient  fences  on  each  side  of  their  line 
where  it  passed  through  inclosed  or  im- 
proved land,  and  were  made  liable  for  all 
damages  sustained  by  reason  of  neglc<  i  to 
tuaintain  such  fences.  Piaintifl'scovvsiiav' 
from  his  land  into  the  highway,  and  ihuni... 
into  land  belonging  to  H.  adjoining  the 
railway,  and  from  thence  out  upon  the  rail- 
way track  through  a  defective  fence,  and  was 
killed  by  a  train,  but  without  any  negli- 
gence in  the  management  of  the  train. 
Held,  that  the  obligation  to  fence  was  gen- 
eral, and  not  merely  as  against  the  occu- 
piers of  land  adjoining  the  railway,  and 
that  the  company  were  liable  for  killing  the 
cow.  St.  John  &^  M.  R.  Co.  v.  Montgomery, 
21  Neiu  Brun.  441. 

70.  Passengers  and  persons  on  the 
line.— A  company  is  not  obliged  to  fence 
its  line  as  to  passengers  and  persons  already 
on  the  line.  The  duty  to  fence  is  toward 
persons  off  the  line,  to  prevent  them  from 
getting  or  straying  upon  it.  Harrold  v. 
Great  Western  R.  Co.,  14  L.  T.  440. 

No  duty  is  imposed  upon  companies  by 
section  68  of  the  Railways  Clauses  Act  i8'45, 
toward  their  passengers,  to  keep  up  fences, 
nor  are  companies  bound  at  common  law 
to  maintain  fences  sufficient  to  keep  cattle 
ofl  the  track  under  all  circumstances.  They 
are  obliged  only  to  use  reasonable  care. 
Buxton  V.  North  Eastern  R.  Co.,  L.  R.  3  Q. 
B.  549.  9  /'•  ^5-  .^.  824,  37  L.J.  Q.  B.  25S, 
18  Z.  T.  795,  16  W.  R.  II 24. 

71.  Children.*— In  Michigan  the  rail- 
road is  required  to  be  fenced  for  the  protec- 
tion of  children  as  well  as  to  protect  cattle 
and  other  animals.  Keyser  v.  Chicago  &* 
G.  T.  R.  Co.,  31  Am.  Sf  Eng.  R.  Cas.  399, 
66  Mich.  390,  10  West.  Rep.  646,  33  A'.  //'. 
R,p.  867. 

The  Minn,  statutes  of  1876  and  1877,  re- 
quiring railroad  companies  to  fence  their 
roads,  and  making  them  liable  for  damages 

^See  Childkkn,  Injuries  to,  84-41. 
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sustained  in  consequence  of  negirct  to  do 
so,  are  inapplicable  to  the  case  of  an  infant 
straying  on  an  unfenced  track.  Fitzgerald 
V.  .SV.  Paul,  M.  6-  J/,  /v'.  Co.,SAin.&'  L'/ij;. 
J\.  Cas.  310,  29  Minn.  336,  43  Atn.  Rep.  212, 
13  i\.  IV.Kep.  168. 

72.  Employes. —  The  duty  imposed 
up«n  railroad  companies  by  the  N.  Y.  Gen. 
Railroad  Act,  §  44,  to  erect  and  maintain 
fences  upon  the  sides  of  their  roads,  and 
making  them  liable  for  all  damages  done  to 
live  stock  thereon,  is  a  duty  imposed  for  the 
benefit  of  the  owners  of  live  stock  only; 
and  companies  are  not  liable  to  their  own 
servants  for  injuries  caused  by  a  failure  to 
fence.  Langlois  v.  Buffalo  &'  K.  A\  Co.,  19 
Bari.  (N.  V.)  364;  affirmed  in  \<)  Bard.  370, 
n. — Disapproved  in  Donnegan  v.  Erhardt, 
42  Am.  &  Eng.  R.  Cas.  580,  119  N.  Y.  468, 
23  N.  E.  Rep.  1051,  29  N.  Y.  S.  R.  589,  7  L. 
R.  A.  527. 

73.  'Travelers  011  tlie  highway.— 
The  provision  of  the  N.  Y.  General  Rail- 
road Act,  as  amended  in  1854  (ch.  2S2,  Laws 
of  1854),  imposing  upon  corporations  formed 
under  it  the  duty  of  erecting  and  maintain- 
ing fences  on  the  sides  of  their  roads,  does 
not  apply  to  fences  for  the  protection  of 
travelers  upon  a  highway.  Ditchett  v. 
Spuyten  Duyvil  &>  P.  M.  K.  Co.,  67  A'.  V. 
425,  15  Am.  Ay.  Rep.  109;  reversing  5  Hun 
165. 

Whether  the  lessor  of  a  railroad  who  has 
parted  with  possession  can  be  held  liable  for 
the  negligence  of  the  lessee,  under  the  stat- 
ute in  question,  in  a  case  where  it  does  ap- 
ply, quirre.  Ditchett  v.  Spuyten  Duyvil  &* 
P.  M.  R.  Co.,  67  A^.  Y.  425,  15  Am.  Ry.  Rep. 
109;  riTersing  5  Hun  165. 

74.  Trespassers.* — A  company  is  not 
required  to  fence  its  tracks  against  trespass- 
ers. Fences  are  required  along  its  tracks 
to  protect  animals,  not  rational,  intelligent 
beings.  Nolan  v.  AVw  York,  A'.  H.  &^  H. 
R.  Co.,  25  Ant.&*  Eng.  R.  Cas.  342,  53  Co:  n. 
461,  4  Ail.  Rep.  106.  Corntvall  v.  Sullivan 
R.  Co.,  28  A^.  H.  161.— FoLl.owiNO  Towns 
V.  Ciieshire  R.  Co,,  21  N.  H.  363.  — Fol- 
lowed IN  Taylor  v.  Grand  Trunk  R.  Co.,  48 
N.  H.  304. 

The  obligation  upon  companies  to  build 
a  fence  along  their  roads  only  extends  to 
the  owner  or  rightful  occupier  of  the  adjoin- 
ing fields,  and  not  to  mere  trespassers  there- 

*  Failure  tn  fence  track  as  afTectioK  trespass- 
ers, see  note,  31  Am.  &  Enq.  R.  Cas.  433. 


in,     Bemis  v.  Connecticut  &*  P.  R.  R.Co.,42 
rt.  375- 

8.  Sufficiency  of  Fences. 

75.  What  is  a  siillicient  fence,  greii- 
erally.*— A  railroad  company  is  only  re- 
quired to  make  and  keep  up  a  legal  fence — 
such  a  one  as  good  husbandmen  generally 
keep.  Toledo  &*  W.  R.  Co.  v.  Thomas,  iS 
Ind.  215. 

TheCal.  Act  of  1861,  requiring  companies 
to  make  and  maintain  a  good  and  sutliciint 
fence  on  both  sides  of  their  property,  not 
prescribing  any  standard  of  sufficiency,  must 
be  considered  as  adopting  the  standard  es- 
tablished by  the  act  of  1855,  providing  what 
is  a  lawful  fence  generally.  Enright  v.  San 
Francisco  6-  .S".  /.  R.  Co.,  33  Cal.  230. 

A  steep  bluff,  a  hedge,  or  a  ditch  which 
furnishes  as  effectual  security  to  lands  as  a 
fence  prescribed  by  the  st.itut.e,  is  a  lawful 
fence  within  the  meaning  of  the  Iowa  Rev. 
i860,  §  1544,  which  defines  a  lawful  fence 
and  then  further  provides  for  "  such  other 
construction  or  fence  as  may,  in  the  opinion 
of  the  fence  viewers,  be  of  equal  strength 
and  security."  Hilliard  v.  Chicago  &^  A'. 
IV.  R.  Co.,  37  /(Koa  442. 

A  company  is  not  liable  for  injury  to  do- 
mestic animals  which  get  upon  the  track  by 
breaking  through  a  fence  which  is  reason- 
ably sufficient  to  turn  live  stock.  Shella- 
barger  v.  Chicago,  R.  I.  &•  P.  R.  Co.,  19//;//. 
&''Eng.  R.  Cas.  527.  66  /o7i'a  18.  23  A'.  Jr. 
R.p.  158.  Tallman  v.  .'Syracuse.  B.  &•>  X. 
Y.  R.  Co.,  4  AM.  Afp.  Dec.  (A\  Y.)  351.  4 
h'eyes  128. —  Fol.l.owiNO  Corwin  v.  New 
York  &  E.  R.  Co.,  13  N.  Y.  42. 

It  is  not  negligence  for  a  companv  to 
allow  snowdrifts  to  remain  over  its  fences 
so  that  they  do  not  serve  the  purpose  of  re- 
straining stock  from  crossing  over  into  their 
right  of  way.  Tatten  v.  Chicago,  M.  6^  St. 
P.  R.  Co.,  75  ro'uut  459.  39  A'.  \r.  Rep.  70S, 

Mass.  Gen.  St.  ch.  63,5  43,  requiring  com- 
panies to  erect  and  maintain  on  both  sides 
of  their  roads  "suitable  fences,"  does  not 
necessarily  mean  such  fence  as  is  required 
by  general  law  between  lands  of  adjoining 
owners.  Fames  v.  Siilem  &*  L.  R.  Co.,  98 
J/rt.u.  560.  —  DISTINGUISHINO  Rrownc  v. 
Providence,  H.  fi  F.  R.  Co.,  12  Gray  (Mass.) 
55;  Corwin  ?'.  New  York  &  E.  R.  Co.,  i» 
N.  Y.  42.— Di.STlNGUlSHED  IN  Bostwick  V. 

*  What  is  a  suflicient  fence,  see  4a  Am.  &  Eng. 
R.  Cas.  579,  adstr. 
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Mimieaijolis  &  P.  R.  Co.,  2  N.  Dak.  440; 
Kclihcr  V.  Connecticut  River  R.  Co.,  107 
Mass.  41 1  ;  Oilman  v,  European  &  N.  A.  R. 
Co.,  60  Me.  235;  Maynard  v.  Boston  &  M. 
R.  Co..  115  Mass.  458.  FoLKOWF.D  in  Mc- 
Donnell V.  Pittstield  &  N.  A.  R.  Corp.,  115 
Mass.  564. 

The  Mich,  law  (act  189  of  1873,  art.  4,  § 
15),  in  requiring  companies  to  fence  their 
tracks,  only  required  reasonable  partition 
fences  f'>ur  and  a  half  feet  high,  and  fairly 
adapted,  so  far  as  their  strength  and  mode 
of  construction  were  concerned,  to  keep 
animals  from  getting  on  the  track.  But  act 
175  of  1881  leaves  them  to  be  approved  and 
regulated  by  the  commissioner  of  railroads. 
Daviiison  v.  Michigan  C.  A'.  Co.,  49  Mich. 
428,  1 3  \'.  IV.  Kep.  804. 

A  fence  erected  by  the  owner  of  land  ad- 
joining a  railroad  meets  the  statutory  re- 
quirement of  the  company  to  fence.  Hovor- 
X'lJ  v.  Minneapolis  &»  St.  L,  A'.  Co.,  13  Ani. 
&•  Ens,-^.  A'.  Cas.  605,  31  Minn.  221,  17  A'.  II'. 
Alp.  376.— FoLLOWKl)  IN  Hovorka  ?'.  Min- 
neapolis &  St.  L.  R.  Co.,  34  Minn.  281. 

A  post  and  plank  fence  four  and  one  half 
feet  high  is  a  lawful  fence  within  the  mean- 
ing of  the  43d  section  of  the  Mo.  railroad 
law.  AVwi'-  V.  Chicago,  A.  I.  &^  P.  A.  Co., 
79  Mo.  328. 

The  provision  of  the  N.  Y.  Gen.  Railroad 
Act  of  1850.  §  44,  is  sufficiently  complied 
with  by  orerting  what  is  known  as  a  worm 
01  Virginia  fence,  the  centre  of  which  is  on 
the  line  between  the  right  of  way  and  ad- 
joining land,  with  the  corners  alternately 
lapping  over  nn  the  right  of  way  or  the  ad- 
joining land.  Ferris  v.  Van  Buskirk,  18 
liarh.  (.V.  I'.)  397. 

Section  44  requires  railroad  corporations 
to  erect  and  maintain  fences  "  of  the  height 
and  strength  of  a  division  fence  required  by 
law";  but  there  is  no  law  providing  for  the 
height  or  strength  of  division  fences.  //(/</, 
that  this  did  not  rentier  the  statute  ino(>era- 
tivc,  but  required  a  sufTicient  fence.  Tall- 
man  V.  Syracuse,  />'.  &^  tV.  V.  A.  Co.,  4  .Ui. 
App.  Dec.  {.\.  I'.)  351.  4  A'eye^  128. 

li\.  Wlint  f(>iit*«  iM  insufficient.— 
The  si.-itutory  requirement  that  railway 
compani'.s  shall  erect  a  fence  on  "both 
sides  of  the  road,"  is  not  complied  with  by 
constructing  a  fence  several  feet  within 
the.  .  ight  of  way.  The  statute  contemplates 
that  the  fences  sliall  embrace  the  entire 
right  of  way.  Ohio  &*  M.  A.  Co.  v.  People 
ex  rel.,  30  Aw.  &*  Eng,  A,  Cas.  427,  1 2 1  ///. 


483.  13  A'.  E.  AV/.  236,  u  !l\st.  Aep.  375.— 
Rkviewino  Wabiish,  St.  L.  &  P.  R.  Co.  v. 
Zeigler,  108  111.  304. — People  e.v  rel.  v.  Ohio 
&>  M.  A.  Co.,  21  ///.  App.  23.— Quoting 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Zeigler,  108 
111.  306. 

When-,  in  the  absence  of  a  showing  that  it 
is  reasonably  impracticable  to  do  otherwise, 
a  company  niaiiuains  a  bridgi;  in  suili  a 
condition  that  animals  may  enter  upon  it 
from  a  public  highway,  thus  putting  in 
jeopardy  the  safety  of  trains  as  well  as  the 
lives  of  the  animals,  he  railroad  is  not 
securely  fenced.  Cinciniiiiti,  //.  (&*  /.  A. 
Co.  V.Jones,  31  .hii.  &^  Eng.  A'.  Cas.  491,  ill 
Inii.z^C),^)  West.  Aep.doz,  12  X.  E.  l^ep.  113. 

A  company,  being  obliged  by  their  char- 
ter to  fence  their  road,  commenced  to  plant 
willow  trees  on  each  side  of  their  track 
within  three  feet  of  the  division  line  be- 
tween the  railroad  and  the  orator's  land, 
which  was  meadow  land,  liable  to  oveiflow, 
with  the  intention  of  having  them  remain 
and  grow,  and  of  using  them  to  attach 
boards  to, and  thus  make  a  fence  which  was 
alleged  to  be  more  beneficial  and  economi- 
cal than  one  nuule  in  any  other  manner.  It 
having  been  proved  that  such  trees,  by 
spreading  their  roots  and  branches  into  and 
over  the  orator's  land,  would  be  a  serious 
injury  theretcj,  aiul  that  there  was  no  con- 
trolling necessity  for  this  method  of  fencing 
—//t'/./,  that  the  corporation  might  projierly 
be  enjoined  by  a  court  of  chancery  from 
planting  such  trees.  Prock  v.  Connecticut 
&•>  P.  A.  A.  Co ,  35  fV.  373.--l)isi  iNf.uisH- 
INO  Brainanl  7-.  Clapp.  10  Cush.  (Mass.)  6. 

77.  Wire  fV'nees.— A  wire  feme  con- 
structed in  accordance  with  the  provisions 
of  Minn.  Gen.  St.  187S,  ch.  18,  ?  2,  would  be 
a  compliance  with  Gen.  St.  1878,  ch.  34,  § 
54,  requiring  railroad  companies  to  fence 
their  roads.  Halverson  v.  Minneapolis  &^ 
St.  L.  R.  Co.,  19  .hn.  t^->  A//^'.  A'.  Cas.  526, 
32  Minn.  88,  19  A'.  \V.  Rep.  392.— Fol.i.oWKO 
IN  Wessbechcr  v.  Minneapolis  &  St.  L.  R. 
Co.,  32  Minn.  89,  n. 

.\  company  has  no  right  to  erect  on  its 
line  a  barbed-wire  fence  which  is  a  source  of 
danger  and  probable  cause  of  injury  to  cattle 
running  in  an  adjoining  field;  and  it  is  a 
question  for  the  jury  whether  a  barbed-wire 
fence  between  a  railroad  and  adjoining  pas- 
ture held  is  dangerous  to  cattle  running  in 
the  field.  Reliler  v.  Western  X.  Y.  Sf  P. 
R.  Co.,  28  A'.  ]'.  5.  A'.  311,  8  A'.  Y.Supp. 
286. 
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At  the  time  of  the  erection  of  a  barbed- 
wire  fence,  the  old  bed  of  a  creek  was  full  of 
water,  and  such  was  the  case  for  some  time 
afterwards ;  but  when  the  water  by  absorp- 
tion  and  evaporation  disappeared,  a  space 
between  the  bottom  wire  and  the  bed  of  the 
Creole  occurred,  leaving  an  opening  sufficient 
to  admit  cattle.  //M,  that  under  the  facts 
tiiere  was  a  failure  to  erect,  rather  than  to 
tii.iintain,  a  lawful  fence  at  that  point. 
Si-/ift-rs  V.  A'dusijs  City,  Ft.  S.  &*  G.  R.  Co. , 

19  ^1A'.  ^l/>/>.  334. 

78.  Caltlc-jfuards.— Building  fences 
along  the  sides  of  a  railroad  is  not  alone 
sutlicient.  The  railroad  must  be  "  inclosed  " 
with  fences  or  other  barriers ;  and  wiien- 
ever,  for  that  purpf)se,  cattle-guards  are 
necessary  at  the  crossing  of  public  iiigh- 
ways  or  other  public  places,  cattle-guards 
must  be  put  in.  Atchison,  T.  &*  S.  F.  R. 
Co.  V.  Shiift,  19  Am.  «S-  Eiig.  R.  Cas.  529,  33 
A'i«.  521,  6  7'<7C.  Rep.  908.--QUOTED  IN 
Johnson  v.  Chicago,  B.  &  K.  C.  R.  Co.,  27 
Mo.  App.  y]^.— Wabash,  St.  L.  &>  P.  R. 
Co.  V.  Tretts,  19  Am.  &*  E)tg.  R,  Cas.  601,  • 
96  Ind.  450.  Pittsburgh,  C.  &*  St.  L.  R. 
Co.  V.  Ehrhart,  36  Ind.  118.  5  Am.  Ry.  Rep. 
54i.~APPR(n'ED  IN  Cleveland,  C,  C.  &  I. 
R.  Co.  V.  Scudder,  13  Am.  &  Eng.  R.  Cas. 
5f)i,4o  Ohio  St.  173. 

If  a  company  makes  gates  in  its  fences  at 
a  farm  crossing  and  does  not  protect  the 
crossing  by  cattle-guards,  the  road  is  not 
"  securely  fenced,"  within  the  meaning  of 
Ind.  Rev.  St.  18S1,  §  4031.  Grand  Rapids 
&*  I.  R.  Co.  V.  Jones,  81  Ind.  523.— Ex- 
plained IN  Wabash  R.  Co.  v.  Williamson, 
23  .Am.  &  Eng.  R.  Cas.  203,  104  Ind.  154. 

Although  tliere  are  sufficient  fences  run- 
ning parallel  with  the  track,  at  the  point 
where  animals  entered  upon  it,  yet  if  there 
are  no  wing  fences  connecting  the  parallel 
fences  with  the  cattle-guards,  the  road, 
beyond  such  cattle-guards  at  least,  is  not 
securely  fenced.  Lotiisiiille,  E.  &*  St.  L.  R. 
Co.  V.  Thomas,  106  Ind.  10,  5  X.  E.  Rep.  198. 

70.  Gjit«*.s. — A  gate  in  a  fence  which 
railroad  companies  are  required  to  erect 
and  maintain,  under  Me.  Rev.  St.  ch.  51, 
g  23,  is  a  part  of  the  fence.  Esfes  v.  Atlantic 
&*  St.  L.  R.  Co..  63  Jfe.  308.  ~  F<)LLO\VED 
IN  Farwell  7>.  Atlantic  k  St.  L.  R.  Co.,  63 
Me.  31 1. — Morrison  v.  Kansas  City,  St.  /.  &• 
C.  D.  R.  Co.,  27  Mo.  App.  41 8. 

If  a  company  permits  or  acquiesces  in  the 
use,  in  its  busines'"  by  its  customers,  of  a 
gate  constructed  by  it  at  a  farm  crossing,  so 


that  the  gate  does  not  serve  the  end  of  a 
fence,  it  is  in  default.  Spinner  v.  Ncm  York 
C.  Sf  //.  R.  R.  Co.,  67  X.  Y.  153,  15  Am. 
Ry.  Rep.  126;  affirming  6  Hun  Ooo.— Ai'- 
I'l.lED  IN  Hungerford  v.  Syracuse,  H.  &  N. 
Y.  R.  Co.,  46  Hun  339,  12  N.  Y.  S.  R.  204. 
Reviewed  in  Diamond  Brick  Co.?'.  New 
York  C.  &  H.  R.  R.  Co.,  28  N.  Y.  S.  R.  95, 
7  N.  Y.  Supp.  868,  5  Silv.  Sup.  Ct.  321,  55 
Hun  605,  mem. 

A  company  is  not  required  to  fasten  gates 
in  its  fences  so  that  it  is  impossible  for 
stock  to  open  them  under  any  and  all 
circumstances.  It  lias  a  right  to  use  fasten- 
ings commonly  adopted  in  the  country  by 
persons  reasonably  prudent  and  careful, and 
regarded  by  them  as  safe  for  the  purpose. 
Chicago  (S«  A.  R.  Co.  v.  Buck,  14  ///.  .///. 

394- 

80.  Evidence  (»ii  question  of  siif- 
firieiit'j— Opinions.— Where  it  is  sought 
to  show  tliat  a  gate  in  a  railroad  fence  is  in- 
suilicient,  it  is  not  competent  for  the  com- 
pany to  prove  that  the  foreman  of  the  sec- 
tion hands  erecting  the  gate  was  a  competent 
and  careful  man.  Such  evidence  is  too  re- 
mote. Chicago  &>  A.  R.  Co.  v.  O'Brien.  34 
///.  ////.  155. 

Where  one  of  the  issues  in  an  action  is 
whether  a  fence  is  sufficient  to  turn  stock,  it 
is  error  to  permit  witnesses,  who  show  iiu 
other  qualification  ilian  that  they  had  seen 
the  fence,  to  give  to  the  jury  their  opinions 
as  to  the  sufficiency  of  the  fence  to  turn 
stock.  Baltimore  &*  O.  R.  Co.  v.  Schults, 
22  Am.  &*  Eng.  R.  Cas.  579,  23  Am.  iS^"  Eng. 
R.  Cas.  211,  43  Ohio  St.  270,  54  Am.  Refi. 
805,  I  A\  E.  Rep.  324. — Quoting  V'eerhusen 
7'.  Chicago  &  N.  W.  R.  Co..  53  Wis.  689; 
Enright  v.  San  Francisco  &  S.  J.  R.  Co.,  33 
Cal.  230;  Sowers  v.  Dukes,  8  Minn.  23. — 
Chicago  (S-  A.  R.  Co.  v.  O'Brien.  34  ///.  -■///. 

'55- 

81.  Question  of  suflieieney  is  for 
tlie  jury. — The  question  whether  the  rail- 
road company  has  securely  fenced  tiie  track 
is  a  question  of  fact,  to  be  determined  by 
the  jury.  Toledo,  W.  «S»-  II'.  R.  Co.  v.  Cory, 
39  Ind.  218,  10  Am.  Ry.  Rep.  277- 

It  is  a  question  for  the  jury  whether  a 
barbed-wire  fence  was  so  negligently  and 
improperly  constructed  and  maintained  as  to 
be  more  dangerous  to  stock  not  breachy  or 
unruly  than  it  would  have  been  if  reasonable 
care  had  been  used  in  building  and  main- 
taining it,  and  whether  or  not  these  acts  of 
negligence  were  the  proximate  causes  of  the 
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Injury.  Louisville  &*  A'.  A".  Co.  v.  S/icl/on, 
43  ///.  App.  220.— Applying  Headcn  v. 
Rust,  39  111.  i86;  Great  Western  R.  Co.  v. 
Morthland,  30  III.  451 ;  Illinois  C.  R.  Co.  v. 
Phelps.  29  III.  447. 

It  is  (or  the  jury  to  determine  whether  or 
not  the  defendants  were  guilty  of  negligence 
in  the  matter  of  keeping  their  fences  in  re- 
pair. /Cs/is  V.  Atlantic  &*  St.  L.  A',  Co.,  63 
Ah:  308. 

Where  the  proof  shows  that  a  railroad 
fence  had  become  broken  down  until  it  was 
only  two  feel  and  eight  inches  high,  the 
jury  may  decide  from  their  own  knowledge, 
that  it  was  insufficient  to  turn  cattle ;  and  it 
is  not  necessary  to  prove  its  insufficiency  by 
expert  witnesses.  Leyden  v.  A'evj  York  C. 
&"  H.  A'.  A\  Co.,  5-  //««  114,  28  A^.  r.  s.  /e. 
72.  8  A'.  V.  Siipp.  187. 

9.  Against  What  must  Fence. 

82.  In  {reucrul.  —  The  liability  of  a 
company  for  defect  (jf  fences  extends  to  all 
kinds  of  animals  that  would  be  kept  from 
the  track  by  an  ordinary  fence,  without  ref- 
erence to  the  question  whether  they  are 
large  enough  to  throw  a  train  off  the  track 
when  run  over  by  it.  Indianapolis,  P.  &»  C. 
Ji.  Co.  V.  Marshall,  27  Ind.  300.  Missouri 
Pac.  R.  Co.  V.  Baxter,  45  Am.  &*  ling.  K. 
Cas.  471,  45  A'<»«.  520,  26  I'ac.  Rep,  49.  Mis- 
souri Pac.  R.  Co,  V.  Jiradshaw,  33  A'an.  533, 
6  Pac.  Rep.  917.  Smith  v.  liarre  R.  Co.,  64 
It.  21,  23  Atl.  Rip.  632. 

The  Illinois  statute  makes  it  the  duty  of 
railroad  companies  to  erect  and  maintain 
fences  suitable  and  sufficient  to  prevent 
cattle,  horses,  sheep,  and  hogs  from  getting 
upon  their  roads.  Chirago  &*  A.  R.  Co.  v. 
Umphenour,  69  ///.  1 98. 

That  statute  being  a  remedial  statute, 
intended  for  tlie  protection  of  domestic 
animals,  should  receive  a  liberal  construc- 
tion ;  and  under  such  construction  the 
terms  "  horses  "  and  "  cattle  "  include  mules 
a!id  asses.  Ohio  Sf  M.  R.  Co.  v.  Prubaker, 
47  ///.  462.— Followed  in  Toledo,  W.  & 
W.  R.  Co.  V.  Cole.  50  111.  184. 

83.  Unruly  niul  troHitnMsiii;;  Htook. 
— "  A  good  and  sufficient  fence,"  under  the 
Illinois  statute  requiring  railroad  companies 
to  fence  against  cattle,  must  not  be  one 
which  will  turn  ordinary  stock,  but  one  that 
will  turn  stock  even  though  to  some  extent 
unruly,  (^hicago,  />'.  &•  Q.  R.  Co.  v.  Bryant. 
29  ///.  App.  17,— Quoting  and  follow- 


ing Chicago  &  A.  R.  Co.  v.  Utiey,  38  III. 

4>3-  • 

A  railroad  company  is  not  bound  to 
maintain  a  fence  against  cattle  unlawfully 
in  an  adjoining  pasture.  Mayberry  v.  Con- 
cord R.  Co.,  47  A'.  H.  391.  —  Following 
Chapin  v.  Sullivan  R.  Co.,  39  N.  H.  53. 

84.  Hwiiic  and  slu'Cii,*— The  local 
regulation  in  force  in  Linn  county,  under 
section  1545  of  the  Iowa  Revision  jf  i860, 
prohibiting  swine  and  sleep  from  running 
at  large,  and  defining  what  shall  constitute 
a  legal  fence,  does  not  apply  to  a  fence 
along  a  railway.  And  though  it  may  admit 
of  some  doubt  whether  companies  would 
be  liable  for  swine  or  shwL-p  improperly  at 
large,  they  are  clearly  liable  if  tiie  slock 
pass  the  owner's  inclosure  directly  to  the 
unfenced  track  of  the  road  whi(  li  |)asscs 
through  the  same,  where  they  are  killed. 
Ferno7o  v.  Dubuque  &>  S.  IV.  R.  Co.,  22 
Iowa  528. 

The  Kansas  Railroad  Stock  Law  of  1874 
imposes  an  obligation  upon  companies  to 
fence  their  tracks  againsi  all  animals,  in- 
cludinjj  hogs,  against  which  a  good  and 
lawful  fence  would  be  a  protection.  Mis- 
souri I'ac.  R.  C".  v.  Roads,  23  ./;;/.  &*  Eng. 
R.  Cas.  165,  33  A'an.  640,  7  I'ac.  Rep.  213. — 
Following  Missouri  Pac.  R.  Co.  z>.  Brad- 
shaw,  33  Kan.  533.— Distinguishkd  in 
Heller  v.  Abbot,  79  Wis.  409.  Followkd 
IN  Missouri  Pac.  R.  Co.  f.  Johnston,  35 
Kan.  58. 

Tiie  fence  law  makes  a  distinction  as  to 
animals  and  lawful  fences.  Where  hogs  are 
permitted  to  run  at  large  a  certain  fence  is 
a  lawful  one  ;  where  they  are  not  allowed  to 
run  at  large  another  standard  is  adopted. 
Missouri  Pac.  R.  Co.  v.  Baxter,  45  ^Iw.  &>• 
Eng.  R.  Cas.  471.  45  Kan.  520,  26  Pac.  Rip. 
49. 

The  word  "  cattle  "  in  section  68  of  the 
Railways  Clauses  Act  1845,  relating  to  rail- 
way fences,  includes  pigs;  and  a  fence  which 
allows  a  pig  to  crawl  through  is  insufhcient. 
Child  V.  Hearn,  L.  R.  9  Ex.  176,  43  L.J. 
Ex.  100,  22  W.  R.  864. 

10.  Duty  to  Repair  and  Rebuild. 

85.  Stntntory  requlrcnionts.— It  is 

not  only  the  duty  of  the  company  to  fence 
its  track,  but  also  to  maintain    the  fence. 

*  Diuv  to  maintain  hofj-tight  fences,  see  note. 
23  Am.  '&  E.NG.  R.  Cas.  168. 
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CoH^ilon  V.  Central  VI.  R.  Co.,  20  ^/;/.  iS- 
/i'/z^f.  A'.  C'<»J.  460.  56  I't.  390,48  .1)11.  Kip. 
793.— QuoTiNO  Qiiimby  7'.  Vermont  C.  K. 
Co..  23  Vt.  3S7;  Huid  V.  Rutland  &  B.  R. 
Co.,  25  Vt.  1 16. — Davis  v.  Hannibal  &^  St.  J. 
A'.  Co.,  \c)  Mo.  App.  425- 

But  the  more  building  of  a  fence  does 
not  require  the  company  to  keep  it  in  re- 
pair unless  the  railroad  has  been  in  opera- 
lion  for  six  months.  Du^gan  v.  Peoria,  I). 
&•  E.  />'.  Co.,  42  ///,  App.  536.  Toledo,  1\  (3- 
«'.  R.  Co.  V.  Miller,  45  ///.  42. 

The  duty  enjoined  on  railroads  to  erect 
and  keep  fences  in  repair  includes  the  duty 
of  keepinjj  gates  closed.  West  v.  Missouri 
Pac.  R.  Co.,  26  Mo.  App.  344. 

Under  Mo.  Rev.  St.  §  809,  the  duty  of  a 
company  to  maintain  a  gate  is  the  same  as 
to  erect  it  in  the  first  instance.  Morrison  v. 
Kansas  City,  St./.  &•  C.  /,.  A'.  Co.,  27  .]/o. 
.ipp.4^ii. 

Section  68  of  the  Railways  Clauses  Act 
1843,  relating  to  the  making  and  repairing 
of  fences,  does  not  impose  upon  railway 
companies  any  duty  more  extensive  than 
that  imposed  on  ordinary  tenants  by  the 
common  law.  Ricketts  v.  East  &*  IV.  I. 
Docks  Co.,  7  Railw.  Cas.  295,  12  C.  />'.  160,  16 
/nr.  1072,  21  L./.  C.  /'.  201. 

80.  C]ir«  niul  (lili{;<>iicu  riMiuircd 
ill  lookiiif;  iiHcr  luiiccs.'* — .\  company 
is  required  to  us<:  only  ordinary  and  reason- 
able care  and  diligence  in  maintaining  and 
keeping  in  repair  a  lence  constructed  along 
its  line  of  road.  Lemmon  v.  Chicago  &*  W 
IV.  R.  Co.,  32  foim  151,  10  A»t.  Ry.  Rep. 
32.  Chicago  i5-  .V.  \V.  R.  Co.  v.  Uarrie,  55 
///.  226,  2  Am.  Ry,  Rep.  451.  Carey  v.  Chi- 
cago, M.  &»  St.  P.  R.  Co.,  20  Am.  &•  Eng. 
R.  Cas.  469.  61    tVis.  71.  20  iV.  IV.  Rep.  648. 

•Any  evidence  tending  to  establish  the 
exercise  of  such  care  in  respect  to  the 
maintaining  and  keeping  in  repair  of  the 
fence  is  admissible  on  the  part  of  the  com- 
pany. Lemmon  v.  Chicago  &-  JV.  IV,  R.  Co., 
32  lorva  151.  10  Am.  Ry.  Rep.  32. 

Ordinary  care,  however,  is  a  relative 
term,  to  be  measured  by  the  nature  of  the 
case,  the  hazard,  and  the  situation.  In 
keeping  up  its  fences,  the  care  required  by 
a  railroad  company  is  not  limited  to  such 
as  would  be  used  and  exercised  by  an  or- 
dinarily careful  farmer.  Rutletigew.  Hanni- 
bal^ St.  J.  R,  Co.,  19  Am.  &*  Eng.  R.  Cas. 

*  Duty  of  company  to  repair,  see  notes,  19 
AM.  &  Eng.  R.  Cas.  674;  13  let.  561. 


669,  78  Mo.  286.— Follow F.n  in  Rozzelle 
V.  Hannibal  &  St.  J.  R.  Co.,  19  Am.  &  Eng. 
R.  Cas.  591,79  Mo.  349.  yuoiKD  IN  Jones 
V.  Wabash,  St.  L.  &  P.  R.  Co.,  17  Mo.  App. 
.58. 

The  duty  to  fence  imposed  by  the  statute 
is  in  the  nature  of  a  police  regulation,  and 
is  designed  as  a  means  of  greater  sciiiriiy 
to  the  lives  and  limbs  of  passeng»'rs  on  tin. 
trains,  and  also  for  the  prevention  of  in- 
juries to  animals  liable  to  be  about  tiie 
track.  Therefore,  as  the  corporation  must 
maintain  the  fence  to  such  an  imponant 
end,  the  law  exacts  of  it  a  degree  of  care 
and  vigilance  in  looking  after  its  fences 
commensurate  with  the  peril  to  life  and 
properly.  Davis  v.  Hannibal  &^  St.  J.  R. 
Co.,  19  Mo.  App.  425.— yuoTi.vd  Hubby -'. 
St.  Louis.  K.  C.  &  N.  R.  Co..  81  Mo.  43.' 

Where  u  company  has  erected  a  suli'i- 
cient  fence,  it  is  only  bound  to  reasonable 
diligence  in  keeping  it  up,  and  js  not  bound 
to  patrol  the  track'at  night.  Illinois  C.  R. 
Co.  V.  Dickerson,  27  ///.  55. 

While  a  company  is  nut  oblij^ed  to  con- 
struct farm  crossings  and  necessary  g.iles, 
fences,  and  cattle-guards  pertaining  thcrcio, 
unless  requested  so  ^o  do  by  the  lanrlowner, 
yet  if  it  does  construct  them,  whether  by 
request  or  not.  it  is  bound  to  keep  ihem 
in  sufficient  repair.  Miller  v.  Chicago,  R.  I. 
Gr'  P.  R.  Co.,  23  Am.  &>  Eng.  R.  Cas.  235. 
66  I(Ki.hi  546,  24  A',   ff.  Rep.  36. 

Railroads  in  Indiana  are  bound  to  fence 
their  roads  and  keep  the  fences  in  repair;  if 
the  fences  are  not  in  repair  the  roads  will 
be  held  to  tlie  common  law  liability,  simply 
for  negligence.  A'dO  Albany  Sr*  S.  R.  Co. 
V.  Pace,  13  Ind.  411. 

A  company  must  be  as  w.'itchful  to  keep 
its  fences  in  repair  as  any  prudent  person 
would  be  in  maintaining  fences  to  protect 
his  own  jiroperty.  Crosby  v.  Detroit.  G.  11. 
<S-  .]/.  A*.  Co.,  58  Mich.  458,  25  A'.  W.  Rep. 

463. 

Whether  an  inspection  of  fencesby  a  com- 
pany every  two  days  is  a  sufficient  exercise 
of  diligence  is  a  question  of  fact  to  be  de- 
termined by  jury,  with  reference  to  the  cir- 
cumstances of  the  case.  Evans  v.  .SV.  Paul 
&*  S.  C.  R.  Co.,  30  Minn.  489,  16  A'.  \V.  Rep. 
271. 

Where  railroad  fences  get  out  of  repair 
by  some  accident  or  event  beyond  the  con- 
trol of  the  company,  it  is  not  responsible,  if 
those  patrolling  the  track  report  the  matter, 
and  repairs  are  made  with  reasonable  dili- 
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gence.  Antisdel  v.  Chicago  &*  X.  11'.  A". 
Co.,  26  li'/'s.  145,  2  ^/w.  Ay.  A'i/>.  467.  lirtKiiii 
V.  Mihvaukee  Sr'  /'.  </«  C.  /\'.  Co.,  2t  Wis.  39. 

But  rciisonalilc  diligence  in  such  a  case 
means  a  high  degree  of  diligence,  exceeding 
that  which  men  in  general  exercise  in  their 
own  affairs  ;  hence  it  is  proper  to  refuse  an 
instruction  that  a  company  is  only  recjuired 
"  to  exorcise  ordinary  care  and  diligence  in 
maintaining  fences."  Antisdel  v.  Cliicago 
Sm  X.  W.  A'.  Co.,  26  iris.  145,  3  Am.  Ry. 
Kip.  467.— Applying  Ward  v.  Jefferson,  34 
Wis.  343. 

The  obligation  of  a  railway  company, 
under  section  13  of  "The  Railway  Act,"  to 
maintain  fences  on  each  si«le  of  their  track 
involves  the  duty  of  a  continuous  watchful 
inspection,  and  they  must  take  notice  of  its 
state  at  all  tinies.  Stiulvr  v.  JJtijfalo  &*  L, 
H.  A'.  Co.,  25  (/.  C.  Q.  n.  160. 

87.  UiMiMoiiuble  time  within  wliieli 
to  repair.*— Where  a  company  haserccted 
a  sufficient  fence  and  it  has  become  broken 
down  by  accident,  it  is  entitled  to  a  reason- 
able time  within  wliich  to  repair  it.  Illinois 
C.  A'.  Co.  V.  S70c'iiriiigi'ii,  33  ///.  2S9.— Re- 
VII  \vi  i>  IN  Chicago,  H.  &  Q.  R.  Co.  v. 
Kennedy,  22  111.  Ajip.  id&.-McConiiick  v. 
Cliic,v.;o,  A\  /.  &*  P.  A'.  Co..  41  iorra  193. 
— Foi.i.cnvF.n  IN  Rrentner  7>.  Cliic;igo,  M. 
cSr  St.  P.  R.  Co..  7  Am.  &  Eng.  R.  Cas.  574. 
58  Iowa  625.— AV//!,'^  v.  C/tifiii^o,  A'.  /.  &•  P. 
A'.  Co.,  90  JA).  520*,  3  S.  ir.  A'.fi.  217.— Ap- 
plying Clardy  v.  St.  Louis,  I.  M.  &  S.  R. 
Co,  73  Mo.  577. — MutuJi  x.Xl-w  York  C. 
A'.  Co.,  29  Pari).  (.V.  ]'.)  647.  — ApPRf)Vl\G 
Corwin  v.  New  York  &  E.  R,  Co.,  13  N.  V. 

42. 

And  proof  that  such  fence  was  torn  down 
by  a  trespasser,  but  allowed  to  rCmain  so  for 
several  weeks,  is  sufficient  to  justify  a  jury 
in  fiiuling  that  the  company  was  negligent. 
Minuh  V.  AWi/  Vori  C.  A'.  Co..  29  P.iri.  {X. 

r.)r,47. 

The  excuse  that  a  reasonable  time  has 
not  elapsed  within  which  to  repair  a  fence 
must  be  alleged  and  proved.  Jcffersoitvilk, 
M.  <r-  /.  A".  Co.  V.  Sullivan,  38  ///</.  262,  10 
Am.  AV.  AV/.  279. 

The  doctrine  that  a  reasonable  time  must 
elapse  after  a  gate  or  a  fence  gets  out  of  re- 
pair, in  which  a  railroad  company  may  dis- 
cover its  condition,  does  not  apply  where 

*  Company  bound  to  repair  only  within  rea- 
sonable time,  see  note,  13  Am.  &  Esr,.  R.  Cas. 
56T. 


the  gate  nev'jr  had  such  a  fastening  as  tlic 
law  required.  Diiiuan  v.  Sf.  Louis,  1.  M. 
&>  .V.  A'.  Co.,  91  .1/0.  67.  3  S.  ir.  A',/>.  S35. 

It  cannot  i)e  said  as  a  matter  of  law  that 
from  Friday  evening  to  Sunday  evening  vas 
not  a  reasonable  time  for  a  railway  company 
to  rebuilil  thirty  rods  o(  fence  destroyed  by 
fire.  It  was  a  proper  question  to  submit  to 
tlie  jury  with  all  tlie  facts.  Jitll  \.  C//iiaxo, 
li.  &»  (J.  A'.  Co.,  64  ftmui  321,  30  X.  IV.  AV/. 
456.— Foi.i.owKl)  IN  Wait  V.  Hurlington, 
C.  R.  &  N.  R.  Co..  35  Am.  &  Eng.  R.  Cas. 
194,  74  Iowa  207.  37  N.  W.  Rop.  159. 

A  railroad  fence  being  discovered  on  fire 
about  six  or  seven  o'clock  in  the  evening, 
the  section  foreman,  getting  notice  thereof 
at  about  eight  o'chjck  that  evening,  pro- 
ceeded the  next  morning,  before  six  o'clock, 
to  repair  the  same,  as  soon  as  practicable, 
from  the  nearest  materials  belonging  to  tlie 
company,  which  were  about  half  a  mile  dis- 
tant, /hill,  that  the  company  were  not 
guilty  of  a  breach  of  their  duty,  under  the 
statute,  to  repair  the  same  without  unrea- 
sonable delay.    Stip/icnson  v.  Grand  Trunk 

A'.  Co.,    34   Mich.    323.  — DlSIINGUIRHEI)    IN 

Crosby  V.  Detroit,  G.  11.  &  M.  R.  Co.,  58 
Mich.  458. 

Under  such  circumstances  it  is  no  error 
to  exclude  evidence  that  the  repairs  might 
have  been  more  quickly  made  of  suitable 
materials  which  were  near  at  hand,  but 
which  it  is  conceded  did  not  belong  to  the 
comi)any,  and  which  were  not  siiown  to 
have  been  available  to  it  for  that  jjurpose. 
Stephenson  \.  Grand  Trunk  A'.  Co.,  34  Mich. 

323- 

Toward  night  a  fence  was  found  burned. 
Held,  in  an  action  to  recover  for  an  animal 
killed  on  that  night,  that  the  question  as  to 
whether  it  was  negligence  to  postpone  the 
repair  of  the  fence  until  morning  was  for 
the  jury.  Croahy  v.  Detroit,  G.  II.  &^  M.  A'. 
Co.,  5S  Mich.  458,  35  X.  W.  Rep.  4C3. 

88.  Notion  ofil<'r«M'ts— Kiiowh'djyc* 
— Where  a  railroad  company  knows,  or  by 
the  exercise  of  reasonable  diligence  might 
have  known,  of  defects  in  its  fences,  re- 
qtiired  to  be  kept  in  repairs,  and  fails  to 
make  the  necessary  repairs  within  a  reason- 
able time  after  the  acquisition  of  such 
knowledge,  or  after  such  knowledge  should 
have  been  acquired,  it  is  liable  for  damages 
resulting  from  such  failure  or  neglect.    Wil- 

*N(itiie  of  (Icftcts  in  fences,  see  note,  19  AM 
&  E.NO.  R.  Cas,  674. 
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son  V  -SV.  /,<;««,  /.  .]/.  &^  S.  A".*  Co.,  87  J/<;. 
431.— Fni.KowKl)  IN  FoHUrr  v.  St,  Louis,  I. 
M.  it  S.  K.  Co.,  44  Mo.  .App.  II. 

A  company  inaintainiiifj  an  apparently 
({'lofl  fence  will  not  be  lialile  for  injuries  on 
account  of  defect  therein,  unless  it  has  no- 
tice of  tile  same.  Llikago,  li,  &*  Q.  A'.  Co, 
V.  .SV/nr,  60  ///.  295,  13  ^hn.  Ay.  AV/.  315. 
C/iiiiit;;o  &*  A.  A'.  Co,  v.  Umphenour,  69  ///. 
iy8. 

Wliere  a  conipany  has  once  erected  a 
fence  alonj;  its  track  as  re(|uired  by  law, 
which  has  since  been  br<jken  down,  the  bur- 
den of  pro<jf  is  upon  plaintifT  to  show  that 
the  company  knew  of  the  damage  to  the 
fence  or  that  it  had  been  down  for  such  a 
length  of  time  as  to  enable  it  by  the  ex- 
ercise of  due  care  to  have  obtained  knowl- 
edge of  the  defect.  Young  v.  Hannibal  &• 
St.  J.  R,  Co.,  82  Mo.  427. 

Where  ;;  lence  has  been  out  of  repair  for 
a  considerable  period,  a  railroad  company 
will  be  presumed  to  have  had  notice 
through  its  agent  of  said  defective  condi- 
tion, and  is  chargeable  with  constructive 
notice.  McGuire  v.  Ogdensburgh  <S«»  L.  C, 
R.  Co..  44  N.  Y.  S.  A'.  348,  63  ////«  632,  18 
A'.  Y.  Supp.  313.— AiM'LviNO  Hodge  v.  New 
York  C.  &  H.  K.  R.  Co.,  27  Hun  395 ;  Hun- 
gerford  %>.  Syracuse,  B.  &  N.  Y,  R.  Co.,  46 
Hun  340,  12  N.  Y.  S.  R.  204.  DisriN- 
ciiJi.siiiNf;  Wheeler  v.  Erie  R.  Co.,  2  T.  &  C. 
(N.  Y.)  636 ;  Murray  v.  New  York  C.  R,  Co., 
i,  Keyes  (N.  Y.)  278. 

Plaintifl's  action  being  based  upon  the 
unsafe  condition  of  the  fence  as  f)riginally 
constructed,  proof  that  the  defendant  had 
knowledge  of  its  defective  condition  was 
uii necessary.  Morrison  v.  liurlini^ton,  C.  R. 
&*  A'.  A'.  Co..  84  Iowa  663,  51  A'.  W.  Rep. 

A  company  bound  by  law  to  erect  and 
maintain  a  fence  is  liable  to  adjoining  land- 
owners for  damages  to  their  stock,  where 
the  fence  is  allowed  to  remain  down  for 
several  days  after  constructive  notice  of  the 
fact;  and  proof  that  there  was  no  negli- 
gence in  the  manner  of  running  the  train 
doing  the  damage,  and  that  the  landowner 
had  taken  the  contract  from  the  company 
to  erect  the  fence  and  had  erected  it  imper- 
fectly, will  not  relieve  the  comp.iny  from 
liability.  Norris  v.  Ar.droscogj^in  R.  Co.,  39 
Me.  273.— Quoting  Trow  v.  Vermont  C. 
R.  Co.,  24  Vt,  488.— Revikweh  in  Whitney 
V.  Atlantic  tS:  St.  L.  R.  Co.,  44  Me.  362  ;  Iba 
f.  H.'.nniii.,!  iS:  St.  J.  R.  Co.,  45  Mo.  469. 


Under  the  statute  the  primary  duty  of 
erecting  and  maintaining  fences  along  a 
track  rests  upon  the  company,  yet  adjoining 
proprietors,  when  defects  have  come  to 
their  knowledge,  must  make  suitable  ellort 
to  notify  the  company  thereof ;  and  where 
both  are  chargefl  witli  negligence  in  this 
regard,  the  question  must  be  left  to  the  jury 
to  decide  whicli  was  negligent.  /Wtr  v. 
Nno  Yorl:  C.  A\  Co.,  16  A'.   )'.  476. 

H1>.  ProHiiiiiptioii  of  IH'Iclif^CtU'O 
from  tiiiiv  of  cxiNttMK'o  of  Ucfect.*  — 
Where  a  fence  has  been  wiished  aw.iy,  the 
company  is  entitled  to  a  reasonable  time  in 
which  to  rebuild  ;  but  proof  of  a  failure  to 
rebuild  for  two  months  will  justify  a  finding 
that  the  company  was  negligent.  J-'ritz  v. 
K'anuis  City,  St.  J.  &*  C.  Ji.  R,  Co.,  13  Am. 
&*  Eng.  R.  Cas.  558,  61  lo^aia  323,  16  A'.  \\\ 
Rep.  144. 

The  proof  showed  that  plaintiff's  horses 
escaped  from  his  field  to  defendant's  track 
over  bars  that  the  company  was  bound  to 
maintain  ;  and  that  they  had  been  erected 
six  years  before,  of  small  poplar  poles,  and 
were  found  broken  down  and  half  rotten 
after  the  accident.  HeU,  sufficient  to  show 
negligence  on  the  part  of  the  company. 
Hot'orka  v.  Minneapolis  &*  St.  L.  R.  i  'o..  34 
Minn.  281,  25  ^'V.  /F.  Rep.  595.  — Following 
Hovorka  v.  Minneapolis  &  St.  L.  R.  Co.,  31 
Minn.  221. 

The  evidence  showed  that  a  fence  whicli 
defendant  company  was  bound  to  maintain 
was  broken  down  by  ice  and  high  water 
about  the  middle  of  April,  of  wliirh  the 
company  had  notice,  but  mad'*  no  elTort  to 
repair  it  until  the  22d  of  the  i  liowing  May, 
when  plaintiff's  cattle  went  upon  the  track 
and  were  killed.  The  evidence  also  tended 
to  show  that  for  a  considerable  time  before 
the  accident  there  were  but  a  few  inches  of 
water  at  the  place,  and  that  the  accident 
might  have  been  prevented  by  setting  posts 
and  stringing  wires  thereon,  /le/if,  snlll- 
cient  to  sustain  a  verdict  linding  the  conj- 
pany  guilty  of  negligence  in  failing  to  sea- 
sonably repair  the  fence,  drai/es  v.  Cliicago, 
M.  &^'st.  1\  R.  Co.,  47  Minn.  429,  50  A'.  W. 
Rep.  474. 

The  opening  at  the  end  of  a  gate  had 
existed  at  least  two  months,  and  the  section 
men  had  repeatedly  been  asked  to  repair  it. 
The  section  boss  had  refused  to  allow  the 

•Inference  of  nenlifieiiic  fiom  lapse  ol  time 
during  which  fence  is  in  bad  repair,  fcce  note,  13 
Am.  &  Eno.  R.  Cas.  561. 
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plaintilT  to  fix  it,  and  liad  prnmiscd  that  lie 
would  iittciid  to  it.  Held,  tiiat  the  defend- 
ant was  guilty  of  neglipeiicc.  Stmtti^en  v. 
U'hioiisin  C.  Co.,  80  ll'/s.  49S,  50  .V.  jr. 
I\ip.  407. 

t>0.  Duty  ol'lniidowiiorto  ropnir.— 
Under  111.  Act  of  1855,  rcqiiiiing  railroad 
companies  to  fence,  but  providing  that  they 
may  be  released  by  adjoining  lanriowncrs, 
the  c(jmpany  is  only  released  when  the  duty 
to  fence  is  assumed  by  the  landowner;  and 
a  mere  contract,  by  which  the  landowner 
undertakes  to  build  a  fence  for  the  com- 
pany, docs  not  relieve  the  latter.  Illinois 
C.  A'.  Co.  V.  S7(iearifij;i'fi,  33  ///.  289. 

The  duty  of  keeping  railroad  fences,  gates, 
and  bars  in  repair  cannot  be  shifted  from 
the  company  to  the  owner  of  the  stock  in- 
jured merely  bec.iuse,  through  the  com- 
pany's neglect,  such  owner  has  found  it 
necessary  to  make  some  temporary  repairs 
thereon.  Peoria,  D.  &»  E.  A'.  Co.  v.  Uabbs, 
23  ///.  --;//.  454. 

A  landowner  who  joins  his  fence  with  that 
erected  by  a  railroad  company,  with  its  con- 
sent, is  under  no  obligation  to  aid  in  keep- 
ing the  company's  fence  in  repair.  Dmhy  v. 
.SV.  Louis,  K.  C.  &*  A'.  A\  Co.,  22  Am.  &^ 
Ell};.  K.  Ciis.  589,  8t  Mo.  43. 

A  landowner  whose  stock  has  been  killed 
is  not  prevented  from  recovering  by  proof 
that  he  knew  the  railroad  fence  was  defec- 
tive, and  did  not  repair  it.  Jl'ilson  v.  St, 
Louis,  /.  Af.  <S-  S.  R.  Co.,  87  Mo.  431. 

The  right  given  to  a  landowner  to  repair 
or  build  fences  and  cattle-guards  at  the  ex- 
pense of  the  railway  cotiipany  is  a  cumu- 
lative right.  He  is  not  bound  to  avail  him- 
self of  it,  and  if  he  does  not  do  so,  the 
company's  liability  for  its  failure  to  erect 
fences  is  not  lessened  thereby.  Buttles  v. 
Chicago,  S.  F.  &>  C.  7\\  Co.,  43  A/o.  App. 
280.— Following  Carpenter  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  20  Mo.  App.  644. 

As  between  a  tenant  and  his  landlord,  in 
tiie  absence  of  any  special  covenant  requir- 
ing the  landlord  to  maintain  fences  along  a 
railroad,  which  the  landlord  has  agreed  with 
the  company  to  maintain,  it  is  incumbent  on 
the  tenant  to  keep  such  fences  in  repair, 
Hoyleinan  v.  Kanawha  &*  O.  A*.  Co.,  33  IV. 
frt.  489,  10  .S".  E.  Rep.  816, 

«1.  Matters  of  ilefeiise.  —  Where  a 
company  has  erected,  and  for  a  number  of 
years  maintained,  a  fence  along  the  side  of 
,uul  near  its  right  of  way,  and  near  a  station, 
but  suflered  it  to  become  defective,  whereby 


stock  got  upon  its  track  and  were  killed,  it 
cannot  exonerate  itself  from  liability  on  the 
ground  of  its  higher  duty  to  the  ptihlic  of 
kec;.iiig  its  depot,  grounds  open  for  the  coii- 
veiiiciicc  of  those  having  business  with  tlic 
road.  So  long  as  it  permits  such  fence  to 
stand  and  be  relied  on  by  others  as  a  fence 
required  by  statute,  it  will  be  cstop|)ed  fmm 
denying  its  duty  to  keep  it  in  proper  repiiii. 
Chicaj^o  &•  E.  /.  R,  Co.  v.  Guertin,  24  Am. 
&*  Eiifi.  R.  Cas.  385,  115  ///.  466,  4  \.  E. 
Rep.  507, 

As  to  third  persons  it  is  the  duty  of  com- 
panies not  only  to  fence  their  roads,  but  to 
keep  the  gates  at  private  crossings  in  repair 
and  closed ;  but  where  a  road  is  properly 
fenced  and  the  company  uses  the  necessary 
care  and  caution  in  keeping  it  up  or  in  good 
condition,  and  it  is  thrown  and  left  down  or 
oi)cii  by  the  a  t  of  a  third  person,  without 
the  fault  of  the  comi)any,  the  liability  for 
the  injury  is  upon  the  party  thus  throwing 
down  or  leaving  open  the  fence,  and  not 
upon  the  company.  Russell  v.  llanlcy,  20 
Iowa  219.  —  Di.STiNCUlsHKi)  4N  Tyson  v. 
Keokuk  &  D.  M.  K.  Co.,  43  Iowa  207;  Gill 
V.  Atlantic  &  G.  W.  K.  Cf).,  27  Ohio  St.  240. 
FoLLowKi>  IN  Evans  v.  IJuilington  &  M. 
R.  R.  Co.,  21  Iowa  374, 

m.  LIABILITY  FOR  FAILURE  TO  BUILD 
AHD  MAINTAIN. 

I.  Generally. 

02.  LaiulowiiorN  right  of  action, 
fjciiorally. —  Where  a  cotnpany  fails  to 
fence  its  track  as  required  by  statute,  it 
takes  the  hazard  of  injuries  that  may  result 
therefrom,  and  must  respond  in  damages  to 
one  injured.  Toledo.  P.  Jr*  //'.  R.  Co.  v. 
La7iery,  71  ///.  522.  Ri^£S  v.  Missouri  Pac. 
K.  Co.,  18  Mo.  App.  274. 

Where  a  company  takes  a  deed  of  a  right 
of  way  on  condition  that  it  will  fence  its 
track  within  a  reasonable  time,  an  action 
on  the  case  will  lie  against  the  company  for 
a  failure  to  do  so  Conger  v.  Chicago  &*  R. 
I.R.  Co.,  \^Ill.  366. 

Where  a  company,  in  part  consideration 
for  the  right  of  way  over  land,  promises  the 
landowner  to  erect  fences  cm  each  side  of 
its  railroad  through  the  land,  and  to  make 
cattle-guards  and  farm  crossings,  the  com- 
pany is  liable,  upon  its  failure  to  levfonn  such 
ppjmise,  for  the  cost  of  constructing  such 
fences,  etc.,  and  it  is  not  necessary,  in  order 
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to  recover  such  damages,  lliat  the  l\  nces, 
etc.,  should  have  been  constructed  by  ilie 
plaiiitiil  before  bringing  suit,  Lo^ansport, 
C.  &*  S.  VV.  A'.  Co.  V.  H'nij',  52  /mi.  578.— 
Explaining  Indiana  C.  R.  Co,  v.  Moore, 
23  liid.  14. 

VVagn.  Mo.  St.  309,  311 — providing  that 
the  penalties  against  railroads,  of  double 
damages  for  a  failure  tn  maintain  fences, 
tihall  be  recovered  in  the  name  of  ihc  state, 
so  far  as  the  rights  of  individuals  to  recover 
damages  are  concer'ied — is  remedial  and  not 
penal ;  or,  at  most,  gives  only  an  additional 
method  of  prosecuting  (or  damages.  The 
parly  injured  is  the  proper  plaintiff.  //W- 
son  V.  .SV.  Louts,  A'.  C.  &-  ;V.  A".  Co.,  53  A/o. 
525. —  Followed  in  Saunders  1/.  St.  Louis, 
K.  r  &  N.  R.  Co.,  57  Mo.  117;  Sparr  7'. 
St.  L-^.iis,  K.  C.  &  N.  R.  Co..  57  Mo.  152; 
Fickle  V.  Si.  Louis,  K.  C.  &  N.  R.  Co.,  54 
Ml).  219. 

A  company  which  faiL  to  fence  as  re- 
quired by  statute  becomes  amenable  to  the 
penalties,  whether  guilty  of  negligence  or 
not.  .S'«/////  V.  .sV.  Louis,  /.  J/.  &*  S.  R.  Co., 
91  Mo.  58,  3.S".    IV.  A'</.  836. 

A  laiidovvner  executed  to  a  compary  an 
irrevocable  license  to  enter  and  occupy  cer- 
tain land  as  a  right  of  way,  the  deed  thereof 
to  be  made  w  lien  the  road  was  finally  lo- 
cated and  built.  I/elii,  that  the  failure  of 
tlie  company  to  perform  conditions  subse- 
quent, sudi  as  fencing,  coiistitutetl  no 
ground  for  revoking  the  license,  and  would 
not  enable  the  landowner  to  recover  the 
right  of  way  in  ejectment.  Morris  v.  /«- 
dianapolh,  B.  &>  M'.  N.  Co.,  76  ///.  522. 

1>JJ.  Injiirk\s  to  euttle.*— A  company 
which  is  bound  to  erect  and  maiitain  fences 
and  cattle-guards  at  a  crossing  near  where 
a  cow  was  run  over,  having  failed  to  do  so, 
is  liable  to  the  owner  for  damages.  Hrmiy 
V.  Af>is.u-/ii,r  &•  S.  A'.  Co.,  i  //««  (A^.  V.) 
37S,  3  T.  &^  C.  537. 

The  fact  that  the  owner  of  stock  permits 
■t  10  run  at  large  in  violation  of  the  law 
does  not  relieve  the  company  from  its  duty 
to  fence,  or  its  liahilit"  to  slock  injured  in 
consequence  of  failure  to  do  so.  E'vini;  v. 
Cfinoxo  H"  A.  K.  Co.,  72  ///.  25. 
Under  the  provision  of  the  N.  Y.  General 

*Sec  iiiiportnnt  note  on  injuries  to  animals  on 
railroad  iraik,  31  Am.  &  E:ng.  R.  Cas.  496. 

Trcspassinn  animals  injured,  caused  by  failure 
to  fence.  Liability  of  company,  see  note,  33 
Am.  &  Eno.  R.  Cas.  614.     See  also   title  AnI' 
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Railror.d  Act  (§  44,  ch.  140,  laws  1850,  as 
amended  by  j  8,  ch.  282,  laws  1854),  requiring 
corporations  to  erect  fences  along  their  roads 
and  making  them  liable  for  damages  whlcii 
shall  be  done  by  agents  or  engines  of  the 
corporation  to  animals  thereon,  to  create  the 
liability  there  must  be  so.ne  action  on  the 
part  of  the  corporation,  by  its  mechanical  or 
other  agents,  producing  the  injury.  Kiitt,'/it 
V.  A'<w  I'(W-,  /-.  E.  &*  IV.  A'.  Co.,  23  ./;;/. 
6-  Eng.  A\  Ots.  188,  99  A'.  )'.  25,  I  X.  E. 
Kep.  108;  rmersinf^  3o////«4i5. 

In  a  suit  brought  since  the  passage  of  the 
Tenn.  Act  of  1S91,  to  enforce  the  liability 
of  a  company  for  injury  to  live  stock  by  iis 
moving  trains  U|)on  an  unfenc^d  track,  evi- 
dence tending  to  show  observance  of  siat- 
utor}'  precautions  is  irrelevant  and  properly 
excluded.  Ciuiiiuuiti,  A'.  O.  «5~»  T.  /'.  A'. 
Co.  V.  Russell,  92   Tenn.  loS,  20  >'.  W.  Rep. 

784. 

Under  the  provisions  of  the  statute,  a 
failure  to  fence  the  railway  is  conclusive 
evidence  of  the  want  of  due  care.  If,  how- 
ever, the  road  be  fenccfl,  then  the  burden  of 
proving  the  want  of  due  care  rests  upon  the 
plaintilT  who  L^ecks  to  recover  for  injuries 
done  to  his  stock.  International  &^  (»'.  .X. 
R.  Co.  V.  CiWv,  23  Am.  &*  Enj[.  R.  Cas.  226, 
64  7'e.v.  151. 

Under  the  Tex.  Rev.  St.  art.  4245,  pro- 
viding thai  every  railroad  shall  be  liabl  j  fur 
stock  killed  on  its  track,  but  that  if  a  com- 
pany fence  its  road  it  shall  be  only  liable 
for  want  of  ordinary  care,  a  company  whirli 
has  not  fenced  its  road  has  no  right  toeiiUr 
into  an  iiupiiry  as  to  whether  the  injmy 
would  have  occurred  had  it  been  propnl) 
fenced.  (Ju//,  C,  iS**  .V.  /•'.  A".  Co.  v.  Huihon. 
77  r<'.r.  494,  14  .V.    \V.  Kep.  158. 

04.  Fuiliir«>  to  hiiilii  cattU'-Kiiiinls 
i»  l'»iliir<' to  I'oiH'o.— The  failure  to  con- 
struct cattle-guards,  where  it  is  the  duty  of 
the  railroad  company  to  construct  them,  is 
regarded  as  a  failure  to  fence.  W'elty  v. 
Indianapolis  i^  V.  R.  Co.,  24  Am.  tS"  I'.nt;;. 
R.  Cas.  371,  105  /nd.  55.  4  A'.  E.  Rep.  410. 

J)5.  Llablllt.v  ol'  l<>sNor  com  pa  ny.— A 
company  owning  a  track  and  permiltmg 
another  company  to  u.sc  it  is  liable  for  stork 
killed  by  the  lauer's  cars  by  reason  of  the 
track  not  being  fenced.  Toledo,  I'.  &*  W. 
R.  Co.  V.  Rumbold,  40  ///.  143.— Foi.l.owiNO 
Illinoi;  C.  R.  Co.  v.  Kanouse,  39  III.  274:.— 
Distinguished  in  West  v.  St.  Louis.  V. 
&  T.  H.  R.  Co.,  63  III.  545.  Followed  in 
Dolan  7>.  Ncrtburgh,  D.  &  C.  R.  Co..  42  Am. 
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c%  Eng.  R.  Cas.  6ii,  120  N.  Y.  571.  24  N.  E. 
Rep.  824,  31  N.  Y.  S.  R.  852.  Quoted  in 
Ftintiiine  v.  Southern  Pac.  R.  Co.,  1  Am.  & 
Eng.  R.  Cas.  159,  54  Cal.  645. 

0«.  Pleiullii}?.*— The  declaration  should 
show  that  the  accident  sued  for  happened 
at  a  place  where  tiie  company,  under  the 
statute,  is  bound  to  maintain  a  fence.  Illi- 
nois C.  A*.  Co.  V.  WiliiaMis,  27  ///.  48. 

A  failure  to  state  that  it  was  the  duty  of 
the  company  to  fence  at  the  place  of  the 
accident  must  he  taken  advantage  of  by 
demurrer,  and  not  by  instruction  to  the 
jury ;  but  such  defect  in  the  declaration  is 
cured  by  going  to  trial  and  proof  showing 
that  a  fence  was  necessary  at  the  place  of 
the  accident.  Tolfdo,  /'.  &^  IV.  A'.  Co.  v. 
McCliui/toti,  41  ///.  238. 

As  the  statute  does  not  require  compa- 
nies to  fence  until  the  road  lias  been  opened 
for  use  for  si.x  months,  a  declaration  in  an 
action  for  a  failure  to  fence  must  allege  that 
the  roafl  has  been  opened  for  six  months  or 
more  prior  to  the  injury  sued  for.  Cannon 
V.  Louisville,  E.  »!>-  St.  L.  Con.  A'.  Co.,  34  ///. 
-■///.  640. 

A  complaint  which  alleges  tiiat  the  com- 
pany failed  to  maintain  lawful  fences, cattle- 
guards,  gates,  and  openings  along  the  sides 
of  its  road,  states,  and  attempts  to  state,  but 
one  cause  of  action,  and  proof  of  failure  to 
maintain  any  one,  with  i)roof  of  the  other 
necessary  avermeiUs,  will  entitle  plaiiuitT 
to  recover.  J)iini\tn  v.  .SV.  Louis,  I.  M.  &* 
S.  R.  Co.,  91  Mo.  67,  3  .V.  //'.  A'ff).  835, 

An  allegation  that  defendant,  a  consoli- 
dated comi)any,  neglected  to  erect  a  fence 
as  re<juired  by  statute  is  sulhcient.  If  its 
predecessor  had  erected  a  fence  at  the 
|ioint  in  question,  that  was  matter  of  de- 
fonse.  Ao/u-rts  v.  U'al>as/t,  St.  /..  &>  P.  A. 
Co..  i.llo.)  25  .////.  <3-  Jui^^.  A.  Cas.  298,  3 
n\-st.  Aep.  783. 

pKxjf  of  conditions  which  would  release 
a  company  from  the  duty  of  fencing  its 
track  at  a  particular  point  may  be  given 
under  the  general  denial.  Indianapolis,  I). 
&^  \V.  A.  Co.  V.  Clay,  4  /«</.  A/>/>.  2S2.  28  X. 
i:.  Aep.  567,  30  A'.  E.  Aep.  916. 

07.  nolViiMCH— Coiitiilmtory  iit>K:li- 
ifeiicc— Kiirdoii  of  proof. f — In  actions 
to  recover  damages  for  injuries  sustained 

•  PUMdinn;  as  tn  duty  of  fencing,  see  noir,  19 
Am.  iS:  Kno,  R.  Cas.  580. 

t  Hurilen  of  proof  on  company  to  show  no 
obligaiion  tu  fence,  see  note,  19  Am.  &  Eng.  R. 
Cas.  694. 


through  the  omission  of  a  corporation  to 
fence  its  road,  as  required  liy  section  51  of 
the  Mo.  General  Railroad  Act  of  February 
24,  1853,  the  question  of  care  and  diligence 
on  the  part  of  the  corporation,  through  its 
agents  and  servants,  cannot  arise.  Ii  the 
toad  be  not  fenced  as  required  by  law,  it 
matters  not  that  the  highest  care  is  exer- 
cised by  the  agents  of  the  corporation, 
Gorinan  v.  Pacific  A.  Co.,  26  Mo.  441. 

Contributory  negligence  is  not  a  defense 
to  an  action  based  upon  the  statute  impos- 
ing upon  companies  the  duty  of  fencing 
their  tracks.  U'elty  v.  Inilianapolis  &^  I'. 
A.  Co.,  24  .,-//;/.  &^  I"'"}^-  A.  Cas.  371,  105  fnd. 
55,  4  A'.  E.  Alp.  410.  — Di.sriN(;LisniNG 
Cincinnati,  W.  cS:  M.  R.  Co.  v.  Ililtzliauer, 
99  Ind.  486. 

New  York  Acts  of  184S.  cli.  140.  ?'  42,  and 
of  1850,  cli.  140,  g  42,  requiring  railroad 
companies  to  fence  tlieir  roads,  render  the 
companies  responsible  wlien  they  omit  to 
make  the  fences  if  the  damages  are  caused 
by  them,  whether  from  carelessness,  mis- 
managenu-nt,  wilfulness,  or  inevitable  acci- 
dent. Hut  they  <io  not  make  tlicm  answer- 
able for  the  carelessness  or  wilful  misconduct 
of  those  who,  from  such  causes,  sustain 
injuries  from  tlieni.  Mars/i  v.  AVji'  I '<>;/•  &• 
E.  A.  Co.,  14  liarl).  (A'.  \')  364.  -  Di.stin- 
GUisiiiNt;  Suydam  7:  Moore,  S  Barb.  358; 
Waldron  v.  Rei  -.n>.:cr&  S.  R.  Co.,  8  Barb. 
390.— .XlMM.lKlJ  1"-:  Terry  ?'.  New  York  C.  R. 
Co.,.  22  Barb.  574.  Distinciisiikd  in  L.i- 
faycite  i^'  I.  R.  Co.  7'.  Shriner,  6  Ind.  141. 

The  omission  of  a  company,  under  Minn. 
Act  of  1872,  ch.  25,  to  fence  its  road  is  neg- 
ligence per  Si' ;  but  where  such  omission 
has  been  assented  to  by  the  landowner,  the 
rule  of  contri'.jutory  negligence  applies,  and 
he  cannot  recover  for  cattle  killed  in  conse- 
quence of  it.  Wliittier  v.  Cliico^o.  M.  kt' 
St.  P.  A.  Co.,  .'4  Minn.  394. 

Where  the  location  of  the  road  has  been 
fded  and  its  construction  begun  prior  to 
Mass.  Act  of  1S46,  ch.  271,  ?  3,  the  coiupany 
is  not  bound  to  erect  and  maintain  fences; 
and  where  a  company  is  sued  for  failing  to 
maintain  suthcient  fences  the  liuulen  is 
upon  the  plaintifT  to  prove  all  the  fans  nec- 
essary to  bring  the  coujpany  ultlnn  the 
provisions  of  the  statute.  Ha.xtii  v.  Jukk/oh 
&^  Ii  .  A'.  Cor/).,  102  i)/i/.vj-.  }^^. 

OK.  IiiHtriictioiiN  to  tli<>  jiir.v. — 
Where  there  is  no  statute  refpiiring  a  rail- 
road company  to  fence  its  track  for  the  pr»!- 
vcntion  of  personal  injuries,  a  charge  th:'*  if 
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a  fence  would  have  prevented  such  injury  it 
was  nej^lij^ent  not  to  have  had  it,  is  all  that 
can  lie  asked  in  an  action  therefor  against 
tile  company.  Marcott  v.  Mitrquftif,  H.  &* 
O.  A'.  Co.,  ^  Am.  &*  Kn^.  A'.  Las.  306,49 
Mh/i.  99,  1 3  X.  IV.  Rip.  374- 

1M>.  3l«*asHreol'daiii!ijf«'.s  generally. 
—  For  tJic  breach  of  a  ctintract  by  a  company 
witii  a  Ianfl(jwner  to  fence  its  rigiit  of  way, 
the  cost  of  erecting  the  fence  and  also 
special  damas^es  for  animals  killed,  for  dam- 
age done  by  ticspassing  animals,  and  for 
the  loss  of  pastuiagi',  may  be  recovered. 
Lotiisvill,-.  X.  A.  ijr'  C.  A'.  Co.  v.  Sttiiniir,  24 
A  til.  &•  Eiig.  A'.  Cits.  641,  106  /;/(/.  55.  5  X. 
E.  I\fp.  404. — Foi.KowKD  IN  Louisville,  N. 
A.  iS:  C.  K.  Co.  V.  Moore,  106  Ind.  600 ;  Louis- 
ville, N.  A.  &  C.  K.  Co.?'.  I'ower,  119  Ind. 
2(-i(),—LoiihvilU\  X.  A.  &*  C.  K.  Co.  v.  rower, 
119  IiuL  269,  21  X.  E.  Rep.  751.  — Foi.l.ow- 
iNt;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Sum- 
ner, 106  Ind.  55. 

Where  a  company  agrees  to  build  and 
maintain  a  fence  on  both  sides  of  their  right 
of  way  through  a  certain  farm,  after  having 
built  it,  the  measure  of  daniJiges  for  the 
breach  of  the  remainder  of  their  contract  is 
the  annual  cost  of  keeping  and  maintaining 
the  fence.  Ett'e  &^  P.  K.  Co.  v.  Johnson, 
loi  Pa.  St.  555. 

100.  Deprivation  of  use  of  land.— 
A  landowner  cannot  be  deprived  of  the  use 
of  his  lands  because  of  the  neglect  of  the 
railroad  to  construct  fences  according  to 
law.  McCoy  v.  California  Pac.  R.  Co.,  40 
Cal.  532.  Donovan  v.  Hannibal  &^  St.  J.  R. 
Co.,  26  Am.  &•  Ell):;.  R.  Cas.  5S8,  89  Mo.  147. 
I  S.  \V.  Rip.  232.' 

The  neglect  of  the  company  to  build  the 
fence  does  not  operate  to  dispossess  the  oc- 
cupant of  his  entire  field,  or  prcvnit  him 
from  making  a  lawful  use  of  it.  McCoy  v. 
California  Pac.  R.  Co.,  i,o  Cal.  532.— A I'- 
rKovr.i)  IN  Cleveland,  C,  C.  &  I.  H.  Co.  v. 
Scudder,  13  Am.  &  Eng.  R.  Cas.  56J,  40 
Ohio  St.  173.  QuoTKii  IN  Atchison,  T.  & 
S.  F.  R.  Co,  7/.  Walton,  3  N.  Mex.  319. 

101.  l><'<*r<»aH«»  ill  vjtine  of  land.*— 
For  the  neglect  of  a  company  to  fence  its 
track  as  required  by  statute,  the  landowner 
over  wlinsf;  farm  the  same  is  laid  may  re- 
cover, i\:,  damages,  diminution  of  the  rental 
value  f)f  the  farm  caused  thereby.  Such 
damages  are  not  necessarily  limited  to  what 

*  I.iibiliiy  of  company  for  decrease  in  value 
of  land  on  iiccount  of  failure  to  fence,  sec  56 
A.M.  &  E.NO.  R.  Cas.  173,  uhstr. 


it  would  cost  to  build  a  fence.  Emmons  v. 
Minneapolis  &•  St.  L.  R.  Co.,  35  Am.  &*  Eng. 
R.  Cas.  126,  38  Minn.  215,  36  A'.  //'.  Rep. 
340. —  RcviKWiNO  Emmons  v.  Mini. eapi, lis 
&  St.  L.  R.  Co.,  35  Minn.  503,  29  N.  W. 
Ri'p.  202. — FoM,(jWEn  IN  Emmons  z/.  Min- 
neapolis &  St.  L.  R.  Co.,  40  Am.  cS:  Eng.  R. 
Cas.  236.41  Minn.  133,  42  N.  W.  Rep.  7S9. 
Rkvikwku  IN  Nelson  ?A  Minneapolis  &  St. 
L.  R.  Co.,  40  Am.  \'  Eng.  R.  Cas.  234,  41 
Minn.  131,  42  N.  W.  Rep.  7S8.— /'///f//  v. 
Chiciigo,  M.  &'  Si.  P.  R.  Co.,  46  Minn.  250, 
48  A'.  //'.  Rep.  915. 

Tiie  measure  of  damages  in  such  a  case  is 
the  depreciation  in  the  reiiial  value  of  the 
farm,  which  means  the  value  of  its  use  for 
any  purpose  for  which  it  is  adapted  in  the 
hands  of  a  prudent  and  discreet  farmer  upon 
a  judicious  system  of  husbandry:  and  e\  i- 
dence  of  any  fact  tenrling  to  show  how  and 
to  what  extent  the  absence  of  a  railway 
fence  injuriously  allected  the  value  of  such 
use  is  ccjinpetent.  X'elson  v.  Minneapolis 
&^  St.  L.  R.  Co.,  40  .////.  c^*  Eng.  R.  Cas. 
234,  41  Minn.  131.  42  X.  ir.  Rep.  788.— Ri:- 
viKWiNc;  Emmons  7'.  Minneapolis  it  St.  L. 
R.  Co.,  38  Minn.  215.  36  N.  W.  Rep.  340.— 
Follow I'.iJ  in  Emmons  z>.  Minneapolis  »'t 
St.  L.  R.  Co.,  40  Am.  iS:  Eng.  R.  Cas.  236,  41 
Minn.  133,  42  N.  W.  Rej).  7.S9. 

102.  InJiirioH  to  passeiiKrers.*— One 
of  the  objects  of  a  statute  requiring  railroad 
C(}mpanies  to  fence  their  tracks  is  for  the 
safety  of  passengers.  So  pioof  that  a  pas- 
senger was  injured  !)y  reason  of  a  failure  to 
fence,  as  the  statute  required,  is  sulFicietit 
proof  of  negligence  to  render  the  company 
liiible.  /)•/,//;•"  v.  Mikoaiikec  Z"  P.  du  C.  R. 
Co.,  20  Wis.  254.  Donnei;an  v.  Er/iari/t,  .\2 
Am.  &^  Eng.  R.  Cas.  580,  1 19  A'.  1'.  468,  23 
A'.  E.  Rep.  1051. 

2.   E'or  Injury  to  Crops,  Pastiiritgc,  etc. 

\iV,i.  InJiirieH  to  crops,  Hren<>rally.f 

— Tiie  liability  of  a  company  under  W.ign. 
Mo.  St.  310,  311,  jJ  43,  extends  not  otdy  to 
cases  where  tlie  traveling  |)ul)lic  would  be 
endangered  by  the  act  which  caused  the 
damage  to  the  adjoining  owner,  but  to 
those  where,  by  reason  of  the  failure  to 
fence,  cattle  stray  from  the  track  onto  the 
land  bordering  the  roa.L  and   destroy  the 

*  Injury  to  prissrnRers  owlt;K  to  failure  to 
fence,  sec  note.  42  Am.  iS:  jCn(;.  R.  ('as.  i;S2. 

f  Injuries  to  crops  from  failure  to  fence,  sec 
note,  19  Am.  &  E.N(i.  U.  Cas.  633. 
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crops.  Trice  v.  Hannibal  &-  St.  J,  K.  Co., 
49  Mo.  438,  2  yf /«.  y^'.  Kep.  445.  AckUy  v. 
iV,  Zoww,  /.  J/.  tS-  i".  A'.  Co.,  30  il/<;.  W//. 
657.  Baker  v.  Chicago,  M.  &*  Si.  P.  K.  Co., 
41  AIo,  App.  260,  Cordon  v.  Chicago,  S.  F. 
(S-  C.  A".  ci;.,44  iI/(^.  .(•///.  201. — Following 
Silver  v.  Kansas  City,  St.  L.  &  C.  R.  Co.,  78 
M..  52>S. 
1  ■  lor  to  the  passage  of  Miss.  Act  of  March 

I  J,  1084,  making  it  the  duty  of  companies 
to  erect  stocit  gaps  and  guards  wliercvcr 
their  roads  intersect  inclosure  fences,  a 
company  removing  such  feni:e  fronj  its 
riglit  ol  w;i.  did  not  incur  ti>e  penalty  pro- 
vided by  the  coile  of  1880,  jf  989,  against  any 
person  throwing  down  any  fence  inclosing 
land  not  his  own.  FairchilU  v.  .\'nu  Or- 
leans &*  N.  /•;.  A".  Co.,  62  Miss.  177. 

H>4.  riiJiirivM  to  pa-stiire  land.— 
L  i  1.  :  '0  Minn.  Gen.  St.  1S78,  cli.  34,  j  57, 
damages  may  be  recovered  against  a  rail- 
road company  for  injury  done  lo  a  farm  by 
rendering  it  less  lit  for  pasturing  cattle,  in 
consequence  o(  failure  to  fence  the  road  as 
required  by  the  siatute.  Emmons  v.  Min- 
neapolis &*  St.  L.  A'.  Co.,  35  Minn.  503,  29 
N.  ir.  Hep.  202.— QuoTiNC,  Winona  &  St. 
P.  R.  Co.  V.  VValdron,  ir  Minn.  515.— Fol- 
lowed IN  Nelson  v.  Minneapolis.^  Si.  L. 
K.  Co.,  40  Am.  &  Eng.  R.  Cas.  234,41  Minn. 
131,42  N.  \V.  Rep.  788;  Elmmons  7'.  Minnc- 
a()oIis  Si.  St.  L.  R.  Co.,  40  Am.  N.  Eng.  R. 
Cas.  236,  41  Minn.  133,  42  N.  W.  Re|).  789. 
Rkvikwki)  in  Emmons  v.  Minneapolis  & 
St.  !,.  R.  Co.,  35  Am.&  Eng.  R.  Cas.  126, 
38  Minn.  215,  36  N.  W.  Rop.  340. 

The  stat'i'ory  obligation  imposed  upon 
railroad  ompanies  to  erect  and  maintain 
suitable  fences  on  each  side  of  ihcir  tracks 
is  'ir.perative, and  a  failure  to  do  so  renders 
a  company  liable  to  an  adjoining  landowner 
for  the  loss  of  the  use  of  [lasture  lands  by 
reason  of  an  insufficient  fence.  I.eggett  v. 
Rome,  \V.  &*  O.  A'.  Co..  41  //itn  80,  2  A'.  V. 
S.  A'.  312. — DlSTlNCUiSiiiNC.  Kniglit-'.  New 
York,  L.  E.  &  W.  R.  Co.,  99  N.  Y.  25.  Rk- 
vir.wiNT.  Corwin  t.  New  York  i^'  K.  R.  Co., 

II  N.  Y.  42;  Thomas  7'.  Utica  &  H.  R.  R. 
C  .,  97  N.  Y.  245. 

lOrt.  Who  limy  Kiie.  —  In  order  to 
maintain  trespass  for  damage  fione  by  stock, 
the  owner  of  the  close  musi  have  it  sur- 
rounded by  a  good  and  suirit-'.nt  fciice. 
Headen  v.  Rust,  39  ///.  iS6,~FoLi.()WiNf; 
Seeley  %>.  Peters,  10  III.  130.— .Aim'LIED  in 
Louisville  &  N.  R  Co.  v.  Sliclton,  43  111. 
App.  220. 

5  D.  R.  D.  -53. 


lOG.  Bi{;Iit8  of  teiiaiitH,  licciisecM, 
etc.  —  A  company  which  has  purchased 
from  the  owner  of  land  a  right  of  way 
through  the  same  is  liable  to  the  tenant  of 
that  owner  for  any  damage  sustained  by  its 
having  thrown  down  the  fence  inclosing 
and  protecting  his  growing  crops,  in  con- 
sequence of  which  cattle  entered  and  de- 
stroyed those  crops,  irrespective  of  whether 
or  not  the  landlord  would  be  liable  (or  fail- 
ure to  keep  up  the  fence.  Chattanooga,  A'. 
&*  C.  A'.  Co.  V.  lirown,  43  Am.  &•  Eng.  K. 
Cas.  611,  84  Ca.  256,  10  S.  E.  AV/.  730. 

A  company  which  has  condemned  and 
paid  for  land  for  its  right  of  way  is  liable 
in  damages  to  the  tenants  of  the  prior 
owner  for  injuries  to  their  crops  by  invad- 
ing cattle  which  were  allowed  entrance  by 
the  right  of  way  condemned — the  crojjs 
having  been  protected  by  stock  gaps  before 
the  condemnation,  and  these  stock  gaps 
having  been  filled  up  by  the  company  after- 
wards. A'onie  iS^  C.  Constr.  Co.  v.  Jennings, 
85  Ga.  444,  1 1  S.  E.  A'ep.  839. 

In  a  suit  brought  by  a  tenant  against  a 
company  for  damage  to  a  growing  ciop.  the 
tenant  is  entitled  to  recover  all  the  damages, 
incurred,  and  not  a  share  proporiion.iie  to 
his  ultimate  interest  in  the  crop.  Texas  &• 
P.  K.  Co.  V.  Paj'liss,  62  '/'ex.  570. 

One  having  a  license  to  graze  c.ittlcupon 
land  adjoi  ing  a  track  may  maintain  an  ac- 
tion for  injury  to  the  cattle,  owing  to  the 
neglect  ol  the  company  to  construct  a  fence 
re(piircd  by-statute.  Da^nsonw.  Midland R. 
Co.,\:  I.. J.  E.X-.  49,  L.  R.  8  /•;.i.  8,  21  //'.  R.  50. 

107.  AVIio  llabli'.— The  h.w  does  not 
impose  upon  a  railroad  company  the  duly 
of  making  and  keeping  up  stock  yaps  wiiere 
its  tracks  enter  inclosed  lands,  and  it  is 
not  liable  for  a  failure  to  do  so,  in  the  ab- 
sence of  a  special  contract;  nor  can  iho 
duty  to  do  so  be  inferred  from  tlie  fact  that 
the  plaintiff  has  voluntarily  cotiveyed  the 
right  of  way.  Rossignoll  v.  I\'ortheaslern  R. 
Co.,  75  Ga.  354. 

\  company  is  liable  for  injuries  to  crop."* 
fron>  defective  fences,  though  the  road  is 
being  built  by  a  contractor,  he  having  noth- 
ing to  do  with  the  fencing.  Pound  v.  Port 
Huron  &>  S.  U\  R.  Co.,  19  Am.  &^  Eng.  R. 
Cas.  6.;o,  54  Mich.  13,  19  A\  W.  Rep.  570. 

Where  a  company  had  acquired  a  right 
of  way  across  a  farm  and  had  taken  dovvn 
the  fences  already  on  the  premises,  it  was 
liable  for  injuries  fione  to  the  crops  by  cat- 
tle which  had  come  upon  the  right  o'  way 
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and  had  escaped  thercfron'.  upon  the  farm. 
J'vHfit/  V.  Port  Huron  &•  S.  W.  R.  Co.,  19 
Am.  &*  Eiif^.  R.  Ciis.  640,  54  Mich.  13,  19  A^. 
W.  Ri-p.  570. 

The  Misoouri  statute  I.nying  on  railroad 
companies  tlie  obligaiion  of  fencing  llieir 
tracks  along  "  inclosed  or  cultivated  fields  " 
(Wagn.  St.  310,  311,  .!!  43)  does  not  re(iiiirc 
that  the  fields  should  he  protected  by  the 
owner  with  a  lawful  fence  on  other  sides,  in 
order  to  hold  the  r<jad  for  failure  to  fence 
the  side  adjacent  to  the  roadbed.  IJut  the 
incursion  of  stock  and  injuries  to  crops 
must  result  from  the  failure  of  the  com- 
pany to  erect  such  fence.  Where  caused 
by  iiisufTiciency  of  the  fence  put  up  by  the 
owner,  the  company  will  not  be  responsible. 
RifiX^'stiiff  V.  St.  Louis,  A'.  C.  &*  X.  A.  Co., 
()0  Mo.  567. 

Wiiere  a  company  has  operated  its  road 
for  years  tiinjugh  a  field,  and  lias  never 
built  fences  along  the  sides  of  its  right  of 
way,  but  only  placed  a  cattle-guard  at  its 
entry  into  such  field,  and  in  repairing  and 
iini)roving  its  roadbed  ami  track  it  removes 
saiti  cattle-guard  for  a  week  or  more,  and 
•^  .)ck  passes  into  said  field  and  destroys  the 
c.  ip,  it  is  liable  under  Mo.  Kev.  St.  1S79,  § 
t->}.  and  cannot  defend  by  the  fact  that  it 
ke;>.  '.  watchman  there,  or  on  the  theory 
th.it  it  is  entitled  to  a  reason;'  le  time  after 
till  .liscovery  of  defects  to  repair  fences 
aijiig  the  right  of  way.  S/io/nu-// v.  .SV.  /o- 
sr/i/i  &'  S/.  L.  R.  Co.,  37  Mo.  App.  654.- 
Foi.LowKi)  IN  Gordon  v.  St.  Joseph  &  St. 
L.  R.  Co.,  37  Mo.  App.  662. 

The  owner  of  land  adjoining  a  railway  is 
not  liable  to  one  who  hires  from  the  com- 
pany surplus  land,  for  damage  caused  by  his 
horses  passing  their  heads  over  a  low  fence 
and  injuring  the  tenant's  crops,  since  the 
statute  imposes  the  duty  of  fencing  upon 
the  railway  company.  Wisemtin  v.  Hooker, 
I..  R.  3  C.  P.  I).  184,  38  L.  T.  292,  26  W,  R. 

634. 

108.  l»loinIlii}f»— The  owner  of  prop- 
erty on  which  repeated  acts  of  depredation 
have  been  cotnuiitted  by  cattle,  owing  to 
the  failure  of  an  adjoining  railroad  to  main- 
tain a  sulficient  fence,  may  sue  for  the  entire 
damage  in  one  count,  and  cannot  be  com- 
pelled to  elect  as  to  which  trespass  or  neg- 
lect he  will  proceed  upon.  Roy  v.  St,  Louis, 
/.  J/.  &-  S.  R.  Co.,  25  J/o.  Apf>.  104. 

Where  an  action  is  commenced  before  a 
justice  6f  tiic  peace  to  recover  damages 
from  a  railroad  company,  caused  by  stock 


going  upon  plaintifl's  lands  and  destrnyinf; 
iiib  crops  for  a  want  of  proper  cattle-guards, 
the  action  is  not  one  of  trespass  on  real  es- 
tate, within  the  meaning  of  Kan.  Comp. 
Laws  ^879,  ch.  81,  j!  6,  but  is  an  action  for  an 
omission  of  a  statutory  duty  ;  and  the  plain- 
tiff may  include  a  claim  for  the  value  of 
services  in  driving  out  and  herding  the 
stock,  and  in  preventing  further  damages. 
.SV.  Louis  (S-  ,S'.  /■.  R.  Co.  v.  Sharp,  1 3  .Int. 
&*  Ki{t:;.  R.  Ctis,  S9S'  -7  •^''"''  '34-  ~  1"^'*'- 
l.owKi)  IN  St.  Louis  &  S.  r.  K.  Co.  i'.  Kd- 
wanls,  27  Kan.  137;  St.  Louis  &  S.  V.  R. 
Co.  V.  Ritz,  19  Am.  &  Eng.  R.  Cas.  611,  33 
Kan.  404 ;  Missouri  Pac.  R.  Co.  v.  Ricketts, 
45  Kan.  617. 

In  a  suit  against  a  railroad  company  for 
damages  to  :rops,  caused  by  the  failure  of 
defen(lii..t  '.o  fence  its  line  of  road  through 
piaiiitill's  pr(  niise.',,  where  it  appeared  from 
the  petition  thi'.L  the  company  had  con- 
structed its  "  toadi)ed,"  but  no  allegation 
showed  that  tlic  road  was  completed — ht'A/. 
that  tliough  the  petition  was  not  good  iis 
a  pleading  friined  on  the  statute  (Wagn. 
St.  310,  jl  43),  it  set  forth  a  good  1  ause  of 
action  at  common  law,  and  shouhl  oe  pro- 
ceeded with;  and  as  a  common  law  action 
it  was  not  demurrable  because  ii  asked  (or 
a  judgment  for  double  damages.  The  char- 
acter of  the  petition  is  not  always  deter- 
mined by  the  relief  it  pi  ays  for.  The  curt 
may  grant  any  relief  consistent  with  the 
case  iind  embraced  in  the  issues.  Covtint^s 
V.  Hamti/uil  &•  C.  .U.  R.  Co.,  48  JA'.  512. 

A  con)plaint  in  pii  action  under  the  h)rty- 
third  section  of  the  Missouri  railroad  law, 
to  recover  double  damages  for  injury  to 
crops,  alleged  that  "at  a  point  on  defend- 
ant's railroad  where  defendant  had  failed  to 
erect  and  maintain  lawful  fiances  on  the 
sides  of  i':  road,  as  reqiiired  by  the  said 
forty-third  section,  where  the  same  jiassed 
through,  along,  or  adjoining  inclosed  or 
cultivated  fields  or  uniiulosefl  lands,  and  by 
reason  of  said  failure,"  certain  hogs  broke 
into  and  dest.oyed  plaintilT's  corn.  Hrhi : 
(1)  that  even  had  it  been  neces.sary  so  to 
do,  this  complaint  negatived  the  possibility 
of  the  hf)gs  having  entered  at  the  crossing 
of  a  public  highway  ;  (2)  that  in  actions  for 
damages  to  crops  there  is  no  necessitv  for 
negativing  this  possibility.  Chirc  v.  Chi- 
iiigo,  R.  /  &^  P.  R.  Co.,  19  Aph.  &'  Ln^',  R. 
Cas.  621,  79  Mo.  39. 

]0{>.  MciiNiin!  of  (luiiinKCH  for  in- 
jury to  crops,— In  estimating  the  dam- 
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ages to  a  landowner  for  a  breach  of  cove- 
nant by  a  company  to  erect  and  maintain 
fences,  it  is  proper  to  show  how  much  the 
land  would  have  yielded,  and  the  market 
value  of  the  crops  at  harvest,  less  the  cost 
of  tilling,  harvesting,  and  marketing.  Chi- 
cago &>  R.  I.  R.  Co.  V.  U'uni,  16  ///.  522.— 
OvKKRULKU  IN  Chicago  z/.  Huenerbein,  85 

111.  594. 

In  estimating  such  damages  it  is  proper 
to  prove  what  the  crops  w(juld  have  been 
worth  at  maturity  had  the  track  been 
fenced,  by  taking  the  rel,  live  value  of 
growing  crops  for  a  scries  of  preceding 
years.  Chicago  &*  R.  I.  R.  Co.  v.  Ward,  16 
///.  522. 

Where  a  landowt  cr  suffers  injury  by  rea- 
son of  a  company  failing  to  maintain  proper 
cattle-guards,  he  is  entitled  not  only  to  com- 
pensation for  the  crops  actually  destroyed, 
but  also  to  reasonable  compensation  for  the 
time  and  labor  necessarily  expended  in  an 
effort  to  protect  his  crops  and  to  prevent 
further  damages ;  but  in  any  event  the  dam- 
age must  be  limited  to  the  injury  that  might 
have  occurred  had  no  such  cflort  been 
•nade.  .SV.  Loins  &*  S.  F.  R.  Co.  v.  Rits,  19 
A  V.  &»  Kitg.  R.  Cas.  61 1 ,  33  Kan.  404. 6  Pac. 
^'t-  533.— Following  St.  Louis  &  S.  F.  R. 
Co.  7'.  Sharp,  27  Kan.  134. 

A  company  is  liable  for  double  damages, 
under  Mo.  Rev.  St.  1879,  ?  809,  where  cat- 
tle pass  through  a  space  under  its  bridge  on 
cither  side  of  a  stream,  which  might  prop- 
erly have  been  fenced  »vithout  obstruction 
to  the  stream,  and  enter  cultivated  lands 
and  injure  the  crops.  The  true  interpreta- 
tion of  the  statute  is  that  animals  shall  not 
only  be  fencetl  off  the  track,  but  shall  be 
prevented  also  from  trespassing  on  adjoin- 
ing lands.  JiakiT  v.  Chicago,  M.  &*  St.  P. 
R.  Co.,  41  .1/0.  App.  260. 

1  10.  M<Mtsiire  of  dniniifrcs  for  in- 
jury t«»  i»asturajf<*.— Wheie  plaintiff  sues 
for  damages  occasioned  by  permitting  stock 
to  enter  his  pasture  and  depredate  thereon, 
the  measure  of  his  damages,  as  to  the  grass 
consumed,  is  its  value  at  the  time  of  its  con- 
sumption, with  legal  interest  thereon  to  be 
computed  to  the  time  of  trial.  Gulf,  C. 
&•  .S".  /•'.  A'.  Co.  V.  Joiifs,  I  7V.r.  Civ,  App. 
372,  21  S.    If.  Rep.  145. 

In  an  action  for  the  destruction  of  grow- 
ing grass  through  the  incursions  of  stock — 
hf/i/,  th.it  the  damages  could  be  established 
by  evidence  tending  to  show  how  many  cat- 
tle could  be  grazed  upon  the  land  during  the 


period  of  time  in  question,  and  what  such 
pasturage  was  reasonably  worth.  The  rule 
of  damages  in  such  case  distinguished  from 
that  in  the  case  of  the  wrongful  destruction 
of  growing  crops,  wherein  a  deduction  for 
future  cultivation  and  the  cost  of  gathering 
the  crop  would  be  necessary.  Rut  ties  v. 
Chicago,  S.  F.  &*  C.  R.  Co.,  43  ,Uo.  App. 
280. 


FERRIES. 

Damages  for  diversion  of  traffic  from,    see 

Eminknt  Domain,  11U3. 
Impairment  of  franchise  of,  as  an  element  of 

land    damages,    see    Eminknt    Domain, 

OK8. 
Jurisdiction  over  ferries,  see  Admiuai.tv,  1. 
Right  to  maintain,  see  Eastkkn  R.  Co..  <{. 

1.  Cioiivral  iiaturo.  —  A  ferry  forms 
part  of,  and  can  only  exist  in  connection 
with,  a  public  highway,  or  as  a  connecting 
link  between  places  in  which  the  jniblic  has 
rights,  on  paying  the  tolls  prescribed  by 
public  authority.  Hackett  v.  Wilson,  12 
Oreg.  25,  6  Pac.  Rep.  652. 

2.  Power  to  cstabliNli  and  lieonsc. 
—  It  is  within  the  power  of  a  railroad  to 
own  and  operate  a  steam  ferry,  necessary 
for  transporting  its  goods  and  passengers 
across  any  rivers,  bays,  or  arms  of  the  sea, 
and  such  ferry  is  a  part  of  the  railroad. 
Wheeler  v.  San  Francisco  &*  A.  R.  Co.,  31 
Cal.  46.— QtioriNC.  Wilby  v.  West  Corn- 
wall R.  Co.,  30  L.  T.  261 ;  Noycs  v.  Rutland 
&  B.  R.  Co.,  27  Vt.  III. 

The  various  acts  of  the  legislature  relat- 
ing to  the  Southern  Minnesota  railroad 
give  it  the  right  to  operate  a  ferry  on  the 
Mississippi  river  from  any  point  not  already 
occupied, where,  in  following  the  line  pf)inted 
out  in  its  charter,  the  road  would  or  might 
run  to  or  connect  with  such  river,  provided 
portions  of  the  road  were  completed  in 
the  time  specified.  McRoherts  v.  Southern 
Minn.  R.  Co.,  18  Minn.  108  {Gil.  91). 

Under  what  is  known  as  the  Montgom- 
erie  charter  of  1730,  New  York  city,  as  a 
corporation,  owns  the  exclusive  right  to  all 
ferry  franchises  in  and  about  Manhattan 
island  ;  and  said  right  is  not  limited  to  such 
ferries  as  existed  at  that  time,  but  extends 
to  all  other  ferries  which  the  city  might  at 
any  time  sstablish  from  "^  point  on  said 
island  to  any  opposite  shore.  Mayor,  etc., 
of  N.  Y.  V.  Neui  York  &^  S.  I.  Ferry  Co., 
8  /.  &>  S.  {N.  V.)  232.  49  NvTv.  Pr.  250: 
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ajftrmed  in  64  A'.  Y.  622,  w/rw/.— Foi.LDWixi". 
Benson  v.  Mayor,  etc.,  of  N.  Y.,  10  Harb. 
223 ;  People  v.  Mayor,  etc.,  of  N.  Y.,  32 
Barb.  102;  Milhau  t^.  Sharp,  27  N.  Y.  619. 

And  the  ferry  operated  from  a  point  on 
said  island  to  a  point  on  any  opposite  shore 
is  unlawful  unless  licensed  by  tiie  said  city. 
Mayor,  etc.,  of  N.  Y.y.  Xciu  York  &*  S.  I. 
I'crry  Co.,  8  /.  &•  S.  (X.  Y.)  232,  49  //o7ii. 
J'r.  250;  iij/ir»ii-<f  in  64  A'.  Y.  622,  mem. 

New  York  Act  of  1871,  ch.  574,  among 
other  things  creating  the  depaitnient  of 
ducks  as  one  of  the  departments  of  the 
city  govcrn-nent  of  New  York,  and  the  sub- 
M'(|iieiit  amendments  thereto,  have  not  coii- 
fi  iTrfd  iip(5n  said  department  tlic  puwer  to 
-r.iiit  a  ferry  license.  Mayor,  etc.,  of  W  Y. 
V.  .y,u'  l'.'//(-  iS-  ,V.  /.  /Wry  Co.,  8/.  &•  .S". 
(A".  J'.)  232,  49  //o7i>.  J'r.  250;  ajjirmtd  in  64 
.\'.  J'.  622,  num. 

In  1874  part  of  another  county  was  an- 
nexed i)y  the  legislature  of  New  York  to  the 
city  of  New  York,  and  declared  10  be  a  part 
if  the  city  as  if  it  had  always  been  so,  and 
tlie  like  powers  were  given  to  the  corpora- 
tion over  the  annexed  territory  as  if  it  had 
.ilways  been  a  part  of  the  city.  Attorwards 
a  ferry  boat,  fitted  up  to  transport  railroad 
cars  only,  was  run  to  and  (ro  between  a 
jilace  in  such  anne.xed  territory  and  a  place 
in  New  Jersey  opposite  the  city  of  New 
York,  connecting  with  railroads  running 
irom  the  termini  of  the  ferry.  The  boat 
was  provided  with  two  railroad  tracks, 
which  prevented  the  entrance  of  ordinary 
vehicles  and  of  foot  passengers,  except  as 
transported  in  the  cars.  .Held,  that  such 
ferry  was  not  such  a  ferry  as  the  charter 
contemplated,  and  did  not  invade  the  ex- 
clusive franchise  of  the  corporation.  Mayor, 
lie,  of  X.  Y.  V.  A't?7</  Ettgland  Transfer  Co., 
14  Blatchf.  (U.S.)  159.— DiSTiN(;uisiiiNi; 
Aikiii  V.  Western  H.  Corp.,  20  N.  Y.  370. 
Kkconcii.inc;  Fit-h  v.  New  Havii,  N.  L. 
&  S.  R.  Co.,  30  Conn.  38. 

The  primary  object  of  the  Oregon  statute 
conferring  jurisdiction  upo.i  county  courts 
to  license  ferries  is  to  secure  the  public  ac- 
commodation ;  the  right  to  take  tolls  is 
conferred  as  an  equivalent  for  the  obliga- 
tion to  accommodate  the  traveling  public. 
.Mthoui^h  the  right  to  take  toll  is  jtri-nati 
juris  and  incident  to  the  franchise,  a  ferry 
is  publiii  juris  and  cannot  be  created  with- 
out a  license.  Hackett'^.  Wilson,  12  Oreg. 
25,  6  Pac.  Rep.  652. 


When  the  county  court  has  exercised  its 
authority  by  granting  a  license  at  the  sug- 
gestion of  the  public  convenience,  and  a 
ferry  is  established  connecting  certain  high- 
ways or  places,  it  has  exhausted  its  juris- 
diction as  to  such  highways  or  places  while 
such  franchise  exists,  and  cannot  license 
another  ferry  at  substantially  the  same 
place.  Ilackett  v.  Wilson,  12  Oreg,  25,  6 
Pac.  Hep.  652. 

A  railroad  corporation  may  be  a  joint 
owner  of  a  ferry  where  not  inconsisteiit  with 
its  constitution,  and  as  such  entitled  to 
share  in  its  earnings,  and  to  that  end  may 
have  an  accounting.  Uackctt\.  Multnomah 
A\  Co.,  12  Orei;.  124,  6  Pac.  I\tf>.  659. 

The  power  conferred  on  a  municipal  cor- 
porati<jn  to  establish  ferries  carries  with  it 
authority  to  do  such  acts  as  may  be  neces- 
sary to  construct  permanent  ferries,  and  to 
operate  them,  either  through  the  agents  of 
the  cor|)oration,  or  any  other  agencies  the 
corporation  loay  provide.  Macdonells.  In- 
ternational i-"  <J.  A'.  A',  Co.,  60  7'c.i.  590. 

:i.  Fruiu-liisv,  gi'iii'rally.— A  railroad 
was  chartered  across  a  harbor,  and  the  com- 
pany was  specially  authorized  to  establish  a 
ferry  froiq  the  ttrinination  of  its  road  on 
one  side  of  the  harbor  to  some  conveniint 
point  on  the  other  side,  "as  a  jiart  of  their 
railroad  or  route,  to  connect  the  same  with 
the  saiti  railroad  "  on  the  other  side.  //<ltl, 
that  a  general  ferry  was  not  granted,  and 
the  company  might  he  enjoined  from  using 
it  as  a  ferry,  except .' -r  the  transportation  of 
its  passengers  aiul  freight.  /Vtcli  v.  New 
Haven,  X.  /,.  Sr^  .S'.  A',  t'*^,  30  Conn.  38.— 
F(^.i.owiN(;  Hartford  Bridge  Co.  7 .  Union 
Ferry  Co.,  29  Conn.  210. —  Rkconcii.I'.d  in 
Mayor,  etc.,  of  N.  Y.  v.  New  England  Trans- 
fer Co.,  14  RIatchf.  (U.  S.)  159. 

A  railroad  company  w:is  rlmrtered  so  as 
to  cross  a  river  near  an  existing  ferry.  The 
company  bridged  the  river,  but  the  bridge 
was  afterward  burned,  and  until  it  was  re- 
built the  company  ferried  its  passengers  and 
freight  across  the  river.  I  hid,  that  the 
company  was  not  liable  to  the  juiiaUy,  pro- 
vided by  N.  Car.  F<ev.  Code,  cli.  lor,  §  30, 
providing  a  penalty  "if  any  unauthorized 
person  "  should  operate  a  ferry  within  a  cer- 
tain distance  of  an  existing  feri\  I'ng^  '<■ 
Ra!,igh  &^  G.  R.  Co.,  Phil.  (A'.  Lar.)  359. 

\'issels  which  a  railway  company  has 
au  I'ority  to  keep  for  the  purposeu  of  a 
ferry,  may,  when  otherwise  unemployed,  be 
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used  by  the  comp<iny  for  excursion  trips  to 
llie  sea.  Forrest  v.  Mancluster,  S.  &•  L.  R. 
Co.,  30  /ieav.  40. 

4. Nulc  «r  lease.— Under  the  New 

York  City  Consolidation  Act  of  1882,  ch.  410, 
§§  170, 180,  tiic  cumniissioncrsof  the  sinl<ing 
fund,  when  about  to  lease  tiic  franchise  of  a 
ferry,  are  authorized  to  lease,  along  with 
tlie  franciiisc,  wliarvcs  or  piers  used  or 
acquiri'd  for  the  purpose  of  the  ferry,  such 
lease  to  be  for  the  iiighest  marketable  price 
or  rental,  at  public  auction  or  by  sealed  bids, 
and  tlie  wharf  or  pier  to  be  leased  with  the 
ferry  francliise  as  a  part  thereof,  and  as  one 
entire  piece  of  property.  Slariit  v.  Eilson, 
112  .V.  J'.  206.  19  A'.  E.  Rip.  670.  20  X.  Y. 
.S".  A'.  898  ;  riTirsi'iif^  42  Hun  549,  4  A'.  V.  S. 
R.  588,  iiHil  iij/irviinx  1  A'.    1'.  .S'.  A'.  544. 

In  making  such  lease  the  city  has  (Kiwer 
to  include  in  one  leasing,  or  sale,  two  ferry 
franchises,  with  the  wharves  or  piers  used  in 
connection  therewith,  in  the  discretion  of 
the  coniinissioners ;  and  in  the  absence  of 
evidence  of  an  abuse  of  that  discretion,  the 
ciiurts  will  not  interfere.  .'<lnn'it  v.  /u/sofi, 
112  A',  r.  206,  19  A'.  /•;.  AV/.  670,  20  A'.  )'.  .V. 
A".  89S ;  rrvirsiiif^  42  Hun  549,  4  A'.  )'.  .S'.  A'. 
5X8,  iiiitl  ajVniniii^  i  .\'.  )'.  .!>'.  A'.  544. 

Tilt!  successful  bidder  for  a  ferry  franchise 
itase  was  a  railroad  coiporation.  In  an 
action  brouniit  by  a  taxpayer,  under  the 
\.  Y.  Act  of  1881,  "for  the  |)rotcction  of 
taxpayeis"  flaws  of  j8Si,  ch.  sv),  to  set 
aside  the  lease — lu-ld,  that  ciiucdin;;  tlie 
action  wa  maintainable  under  said  act, 
plaintiff  coidd  not  raise  the  cpiestion  as  to 
the  lack  of  power  of  said  corporation  to 
make  the  coiitiact.  Star  in  \\  /uhon,  1 12  .V. 
)'.  JO*'..  19  .X.  /■:.  /\,/>.  r.70,  20  .\'.  }'.  .v.  A*. 
8<;8  ;  n-j'i'/s/nL,'  42  /inn  549,  4  A'.  J '.  .V.  A'. 
58,S.  ami  tiffi)  niin-i  i  A'.  )'.  .S".  A'.  544. 

The  leas;!  of  a  ferry  proviiled  that  the 
lessor  siiould  bo  entitled  to  a  jiercentage  of 
the  gross  re<'ei|)ts.  The  only  i)rovision  as 
to  the  rat(!  f)f  fare  was  that  it  should  not  be 
less  than  five  iTiits,  The  lessee  also  owned 
a  railro.id  whirh  connected  witli  the  ferry. 
The  same  charge  wa.s  made  for  tr.insportiiig 
persons  who  siinplv  desired  to  cross  the 
ferry  as  for  transporting  those  who  also 
trnvi'led  by  the  railroad.  //(/.<',  that  the 
le8S(ir  was  not  entiileil  to  a  percentage  of 
the  whole  fare  (Charged  for  iraiisportation 
o\'er  both  the  fi-rrv  and  the  lailroiid,  but 
o:;lv  to  a  per('eni.ii;e  ii|)on  such  sum  as 
fairly  represented  the  proportionate  earnings 
of  tlie  ferry.     Staten  hlunU  R.  7",  A'.  Co.    . 


Mayor,  etc.,  of  N.  Y.,  40  Afn.  &*  Eng.  R, 
Ciis.  607,  1 19  A'.  Y.  96,  23  A'.  E.  Rep.  175,  28 
A'.  }'.  S.  R.  805  ;  affirming  53  Hun  C30,  mem., 
25  A'.  )'.  S.  R.  1034,  mem.,  5  A'.  )'.  Supp. 
575,  7v/iic/t  affirms  2  A".  1'.  Supp.  680. 

The  power  conferred  on  a  city  to  fix  the 
rates,  fees,  and  rents  of  a  ferry  is  broad 
enough  to  authorize  the  city  to  rent  the 
ferry  to  another,  to  be  operated  by  him. 
Maciioncll  v.  International  Sf  G.  N.  R.  Co., 
60  7\:v.  590. 

A  city  owning  a  ferry  landing,  with  boats 
and  appurtenances  to  operate  a  ferry,  and 
having  a  charter  power  to  operate  the  ferry 
and  to  fix  the  rates,  fees,  and  rents  thereof, 
may  do  with  such  property  whatever  a  pri- 
vate person  could  do  if  he  were  the  owner, 
except  that,  holding  it  as  an  agent  fcjr  the 
slate,  lor  a  public  purjiosc.  it  could  not  sur- 
render its  Control  and  supervision  to  the 
unrestricted  management  and  control  of 
another  person.  It  may  lease  to  another, 
retaining  by  orflinance  supervisory  control. 
Maciionell  v.  International  Sr*  G.  A'.  A'.  Co. , 
60  /'('.v.  590. 

n.  ItniKMlioH  for  4listiirhaiiets;;«Mi- 
i'rall.V.— Kquity  will  protect  by  injunction 
the  owner  of  a  ferry  franchise  on  the  lliu'- 
son  river,  against  the  infringement  of  a  riva' 
ferry  without  a  license  from  New  jerrcy  or 
isew  York,  such  infringenuMit  consisting  of 
regular  hourly  trips  bj  a  ferry-boat,  and  the 
solicitation  of  passengt-rs  on  their  way  to 
complainants'  ferry.  Midland  T.  &^  F.  Co. 
V.  Wilson,  28  X.J.  Eq.  537. 

The  light  of  a  ferryman  to  his  toll  is  by 
the  common  law;  and  every  subtraction 
from  his  profits,  by  carrying  his  customers 
over  tht-  same  stream,  whether  for  pay  v)r 
not.  is  an  injury  for  which  he  may  recover 
damages.  Taylor  v.  U'ltniiiij^lon  &^  M.  R. 
Co.,  j^  Jones  {X.  Car.)  277. 

An  action  for  a  loss  of  tralhc  cannot  be 
maintained  by  the  owner  of  a  ferry,  wh';rc 
such  loss  is  caused  by  a  new  highway,  or  by 
a  bridge  or  ferry  made  t<j  provi<le  for  a  new 
t rathe,     lliphins  v.  Great  Xortliern  A',  cc, 

/-.  R.  2  Q.  n.  n.  224,  ^G  I.  J.  (J.  n.  d.  265, 

36  /..  7'.  S98.- OvKRKfi.iNo  Reg.  V.  Cam- 
brian K.  Co..  L.  K.  6  (J.  n.  4-:^  19  W.  K. 
1138,  40  L.  J.  Q.  H.  169,  25  I,.  T.  84.— CoN- 
siDKKKii  IN  (Jreat  Western  R.  Co.  f.  Swin- 
don iS:  C.  K.  K.  Co.,  L.  K.  g  App.  Cas.  7S7, 
53  L.  ].  Ch.  D.  IC75.  3-^  W.  K.  957. 

The  mere  fact  that  p.irties  claiming  and 
using  a  ferry  right  have  not  regularly  paid 
the  license  thereof,  is  not  available  as  a  de» 
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(ense  to  one  disturbing  those  who  possess 
tlie  rigiit,  or  who  is  aitempting  to  destroy 
or  injure  the  same,  but  niij;lit  perliaps  be 
jjround  fir  proceedings  to  declare  Uie  same 
forieiii;d.  AVw  Allmiiy  &•  S.  K.  Co.  v.  Huff, 
19  I  lid.  315. 

<(.  (listiii'liaiicu  by  u  niilroiul 

<M»in|Miiiy. — A  complaint  by  the  owner  of 
a  ferry  right  granted  under  the  Arkansas 
statutis,  seeking  damages  b'-cause  of  ihc 
erection  by  flefendant  oi  a  bridge  witliin 
plainiilT's  ferry  linuts,  must  allege  that  the 
plainliil  is  authorized  to  receive  tolls  by 
reason  of  a  license  duly  granted  to  him,  that 
his  franchise  has  been  damaged  by  the 
building  of  the  bridge,  and  that  defendant 
has  collected  tolls  without  lawful  authority. 
Jhvi^i-r  V.  Li'ltlf  Rock  Juiiition  R.  Co.,  52 
.//-/{•.  61,  II  .v.  //'.  AV/.  965. 

Where  a  railroad  company  is  authorized 
to  bridge  a  river  so  as  to  connect  its  road 
with  a  city,  its  rights  of  ferrying  across  the 
river  are  limited  to  the  transportation  of  its 
own  servants,  passengers,  and  freight  on  its 
road  ;  and  running  a  ferry  on  which  no  tolls 
are  taken,  is  a  violation  of  an  existing  ferry 
franchise,  and  subjects  the  company  to 
damages.  .Itit/t  v.  IVfshin  A'.  Corp.,  20 
N.  1'.  370;  rcx'crsin)^  yi  Barb.  }pi. — Al'i'i.Y- 
lN(i  Charles  River  Ihidger/.  Warren  Hridge, 

II    Pet.   (U.    S.)   4.20.  —  DlSTINUUISHKl)   IX 

Mavor,  etc.,  of  N.  Y.  v.  New  England 
Transfer  Co.,  14  Hlatchf.  (U.  S.)  159. 

Where  a  railroad  is  so  constructed  as  to 
interfere  with  a  ferry  landing,  in  which  the 
owner  of  a  ferry  franchise  only  has  a  lease- 
hold estate,  the  measure  of  damages  is  the 
depreciation  in  value  of  the  landing  for  the 
term  of  the  lease,  and  it  is  error  to  allow 
daniages  for  a  depreciation  of  the  value  of 
the  franchise  unconnected  with  the  lease- 
hold. Pittsburt^h  &^  L.  E.  R.  Co.  v.  Jones, 
23  Am.  &•  Enir.  R.  Cas.  77,  in  Pa.  St.  204, 
2  Ad.  Rep.  410. 

Where  the  legislature  granted  the  right 
to  navigate  a  river  with  a  public  ferry,  to- 
gether with  tlie  use  of  part  of  a  public 
street  for  a  hmding,  the  owner  of  the  fran- 
chise was  not  entitled  to  maintain  a  private 
action  to  recover  damages  for  the  subse- 
quent tiiking  of  such  street  by  a  railroad 
company,  the  legislature  having  no  power 
to  give  the  right  to  take  land  for  such  pur- 
pose without  the  owner's  consent,  or  with- 
out tirst  making  compensation  or  giving 
security  for  payment  of  its  value  to  the 
owner.    Pittsburgh  ^^  L,  E.  R.  Co.  v.  Jones, 


23  Am.  6f^  Etig.  R.  Cas.  77,  1 1 1  Pa.  St.  204, 
2  ////.  Rep.  410. 

Where  a  ferry  is  attached  to  a  person's 
land  as  a  private  right,  and  injury  thereto 
is  caused  by  tlie  works  of  a  railwaiy  com- 
pany on  the  other  side  of  the  river  by  cut- 
ting olT  communication,  the  owner  of  such 
land  may  claim  compensation.  In  re  Cool- 
ing,(i  R,iiiu>.  Ciis.  246,  /..  R.  14  O.  />'.  25,  14 
Jur.  1 28,  Kj  L.  J.  <J.  />'.  25. 

The  owner  of  a  ferry  may  maintain  an 
action,  without  any  allegation  of  special 
damage,  against  a  railway  company  violat- 
ing a  statutory  prohibition  against  making 
a  line  to  another  ferry  until  a  branch  rail- 
way should  be  made  from  the  main  line  to 
the  plaintilT's  ferry,  since  such  prohibition 
is  oliviously  inieiuleil  for  his  special  pro- 
tection. Cltamberliiin  v.  C/iester  6-»  I!.  R. 
Co.,  I  Ex.  870,  iS  L.J.  E.\.  494. 

The  complainants,  under  license  granted 
them  by  the  Clierc^kee  Nation,  occupied  a 
tract  of  land  in  the  Indian  TtTritory  front- 
ing on  the  .Arkansas  river  opposite  the  city 
of  I'ort  Smitii,  and  were  engaged  in  operat- 
ing a  ferry  at  that  point.  The  Kansas  i^  \. 
V.  U.  Co.  in  18SS,  under  act  of  Congress  of 
June  I,  1886,  which  authorized  it  to  build  a 
railroad  through  the  Indian  Territory,  and 
to  condemn  lands  to  be  used  for  railway, 
telegra|)h,and  telephone  purposes  oidy,  con- 
demned a  right  of  way  through  said  tract 
of  land  to  the  river.  On  March  15,  1890, 
by  act  of  congress  the  railway  company  was 
authorized  to  build  a  bridge  across  the 
Arkansas  river  to  be  used  as  a  raihv.'iy,  pas- 
senger, and  wagon  bridge.  Said  act  recited 
that  the  building  of  the  railway,  as  au 
thorized  by  the  act  of  June  i,  1886,  involved 
the  necessity  of  constructing  the  bridge. 
Held :  (1)  that  the  railway  company,  by  the 
act  of  March  15,  1S90,  was  impliedly  au- 
thorized by  congress  to  use  its  right  of  way 
as  a  roadway  for  ordinary  travel,  so  fir  as 
might  be  found  necessary  to  give  vehicles 
and  foot  pas.sengers  access  to  the  bridge, 
and  that  the  grant  of  the  right  to  build  a 
bridge  for  the  purposes  of  general  travel 
did  not  infringe  the  ferry  franchise,  and  that 
the  complainants  were  not  entitled  to  com- 
pensation for  the  loss  of  ferry  patronage, 
since  the  building  of  the  bridge  had  iK)t  cut 
ofl  access  to  the  ferry  landing  or  rendered  it 
any  less  feasible  than  before  to  operate  the 
ferry;  (2)  that  a  court  f>f  equity  would  not 
enjoin  the  railway  company  from  permitting 
foot  passengers  and  vehicles  to  travel  over 
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its  riglit  of  way  to  such  extent  as  might  be 
necessary  to  reach  tlie  bridge,  since  the 
damages,  if  any,  incident  to  such  use  iniglit 
be  recovered  in  an  action  at  law,  inasmuch 
as  the  railway  company  did  not  propose  lo 
iniru(ic  u|)on  the  possession  of  ;uiy  lands 
occuiiied  by  complainants.  A'idisiis  &*  A, 
I'.  A".  Co.  V.  Payne,  51  Am,  &>  Kuj^'.  A'.  Cits. 
51.S.  49  y-V//.  A'i'/>.  1 14,  4  [/.  S.  App.  77,  I  C. 
C.  A.  183.— Foi.l-owKi)  IN  Kansas  it  A.  V. 
R.  Co.  V.  Le  Flore,  49  Fed.  Rep.  119,  4  U. 
S.  .\pp.  93,  I  C.  C.  A.  192. 

7.  Coiitrarts  of  lVrriap:o.— A  railroad 
coiii[)any  whose  line  terminated  on  the 
bank  of  a  river  entered  into  an  agreement 
wiih  the  owner  of  a  ferry,  by  wiiich  the 
latter  aurecd  lo  transport  all  |)assengers, 
In-ight,  baggage,  etc.,  presented  for  fer- 
riage by  the  railroad  com|)any.  The  rail- 
road company  agreed  to  pay  the  ferryman 
"one  fifth  of  the  actual  gross  earnings" 
of  the  railway  on  all  passengers,  freight, 
etc.,  carried  across  the  river.  The  company 
let  ihe  contract  to  haul  its  [lassengers  to  a 
transfer  company,  which  ostensibly  ch.-irged 
25  cents  for  transporting  each  passenger  to 
or  from  the  terminus  of  the  track  and  points 
in  the  town  across  the  river.  The  fare 
from  one  termirius  of  the  railroad  to  the 
other  was  50  cents,  wiiich  sum  added  to  the 
hack  fare  made  75  cents  for  the  complete 
trip.  Passengers  were  not  required  to  pur- 
chase hack  tickets,  and  the  railway  fare 
entitled  them  to  free  ferriage.  Ilf/if,  that 
under  the  agreement  the  ferryman  was  en- 
titled to  one  fifth  of  the  gniss  receipts  for 
the  carriage  of  the  passengers  in  the  hack, 
and  not  merely  to  one  fifth  of  the  sum  re- 
tained by  tile  railroad  company  after  de- 
ducting the  compensation  of  the  transfer 
company.  Dardtinflle&'  R.  1\.  Co.  v.  Sltinn, 
40  Am.  &•  Eug.  R.  Cas.  570,  52  Ark.  93,  12 
S.  I!'.  Rep.  183.— Qltotlnt,  Union  Pac.  R. 
Co.  V.  United  States,  99  U.  S.  419. 

.\  contract  between  a  railway  company 
aiifl  a  ferry  company  bound  the  railway 
company  to  employ  the  ferry  company  to 
transport  for  it,  across  the  Mississippi  river, 
.1'  St.  Louis,  alt  persons  and  property  which 
sh()uld  be  taken  across  the  river,  cither  way, 
!)'.■  the  railway  comjiany,  to  or  from  Bloody 
island,  either  for  the  purpose  of  being  trans- 
ported on  the  road  eastward,  or  whicli  had 
been  brought  to  the  river  over  the  road, 
destined  to  St.  Louis  or  points  beyond. 
Hi  1,1,  that  the  operation  of  the  contract  was 
confined  to  the  territorial  limits  of  Bloody 


island,  and  that  the  railway  company  was 
not  prohibited  from  extending  its  track  to 
another  point  i>n  the  river,  and  then  em- 
ploying another  ferry  to  transport  passen- 
gers and  freight  acioss  the  river,  from  such 
point  to  St.  Louis,  and  fr<jm  St.  Louis  to 
such  point.  Il'/^'i;/iis  i'criy  Co.  v.  O/ii'o  &* 
A/.  R.  Co.,  72  ///.  3'.o. 

A  ferry  co.npany  which  had  an  exclusive 
charter  right  of  firri;  ge  across  a  river,  ant! 
which  owned  considi-rabli;  land  on  one  side, 
entered  into  a  contrait  with  a  railroad  com- 
[>aiiy  wiiich  had  built  to  the  opposite  side, 
by  which  it  was  to  allow  the  railroad  com- 
pany to  lay  tracks  on  the  land  and  maintain 
a  depot,  in  consideration  that  the  ferry  com- 
pany have  the  exclusive  ferri.'ige  of  all  the 
travel  and  traflkof  the  railroad.  //(■/,(',  that 
the  contract  was  not  void  as  against  public 
policy,  nor  in  restraint  of  trade;  and  that 
the  ferry  company  could  recover  damages 
from  the  railroad  for aftervvaril  ilivcrting  its 
business  to  another  ferry,  ll'/^xi/is  Firry 
Co.  V.  C/iiCitjio  &^  .-l.  R.  Co.,  5  .h/i.  (S^  E>iff. 
R.  Cti.s.  I,  73  J/o.  3S9,  39  ^Im.  Rip.  519;  re- 
vcrsiiiti;  5  Mo.  App.  347. 

8.  Far<*.s  niul  tolls.— The  transporta- 
tion of  freight  ironi  various  points  on  the 
line  of  a  railroad,  and  delivery  thereof  over 
a  wharf  leased  from  the  hariior  commis- 
sioners of  San  Francioco,  for  the  benefit  of 
the  railroad,  is  not  ferriage  within  the  mean- 
ing i)f  the  Ci'.l.  St.  1863  64,  p.  140,  §  4 — pro- 
viding for  ferriage  by  the  company  leasing 
such  wharf,  free  of  any  toll  or  charge — so 
as  to  exempt  the  railroad  from  the  payment 
of  tolls  upon  the  merchandise  so  landed. 
People  V.  San  Francisco  &*  A,  R.  Co.,  35 
Col.  606. 

The  provision  of  the  Mass.  St.  iS6ji,  229, 
?  26,  limiting  rates  of  toll  to  be  charged  by 
ferry  companies  for  passengers  transi)orte<l 
on  the  cars  of  street  railway  companies,  is 
constitutional,  iind  binds  a  ferry  company, 
although  incor])orated  before  its  passage, 
whose  c'.arter  is  liable  to  idteration  or  re- 
peal. Parker  v.  Metropolitan  I\.  Co  ,  109 
iMass.  506,7  Am.Ry.  Rep.  521.— QuoTKl)  IN 
Montdair  v.  New  York  &  G.  L.  R.  Co.,  45 
N.  J.  Eq.  43'"'. 

The  ]K)wer  given  by  the  New  Jersey  Act 
of  1799,  to  tlie  boards  of  chosen  freehold- 
ers, to  regulate  rates  of  ferriage,  af)plie3 
to  ferries  of  which  only  one  l.-iiuling  is  in 
the  county,  and  the  other  landing  in  an- 
other county  or  state.  Each  County  may 
regulate  the  fare  to  be  taken  at  the  landing 
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within  it.  Cliown  Fxtholilirs  of  Ifiiiison 
Comity  V.  Stiih',  24  A'.  /.  /..  718;  ii_ffii»tint^ 
23  .V. /. /,.  206. 

Wiioii  the  law  making  power  undertaitcs 
to  so  regulate  the  tolls  e)f  a  ferry  as  to  rc- 
»liiiri'  its  operation  at  less  than  tiie  actual 
i'].iTaiini|;  expenses,  it  is  a  tatiinf;  of  private 
!>•  )piTty  for  pul)lic  nsc  without  conipensa- 
i:  I'l.  an  1  the  courts  should  interfere,  t'l'in. 
y.  C<>vi>i,;ton  S--'  C.  lUi.l^e  Ci>.,  (A^.)  54  ./w. 
.;'•■•  A'//.,'.  />'.  Ciis,  461,  31  S,  //',  /»'<•/.  1042. 

New  York  Act  of  uSSS.  eh.  260,  provides 
tlial  ferry  I'onipani  'S  opor.iiini;  at  cities  of 
So.o-KJ  inhihit.ints  or  over,  sliall  post  a 
schedule  of  rates  at  a  conspicuous  placo  out- 
side of  the  ferry  entrance  and  in  at  least 
four  acccssihlo  places  upon  each  of  the 
hnats.  and  in  ilcfauit  thereof  to  he  liable  to 
a  penalty  of  §50.  /A-/,/,  tiiat  in  an  aclioei  to 
recover  the  penalty  a  company  is  entitled  to 
be  informeii  as  to  the  precise  viol, it  ions 
with  which  it  is  cliargtid,  whether  a  failure 
to  post  tlte  schedule  at  the  ferry  entrance 
or  in  the  I>  jats.  //'/</>'  v,  l\>tiisy/viiiiii  J\. 
Co.,  M)  X.   y.  S.  A'.  53,  4  .V.   J'.  Sufr/i.  354. 

.And  where  the  company,  under  the  above 
statute,  is  charijed  with  failini;  to  post  the 
schedule  .if  rates  in  its  l)oats,  it  is  entitli;d 
to  a  hill  of  particulars  ^ivin;,'  the  names  of 
tile  boats  on  wiiich  it  is  claimed  such  schcd- 
idcs  had  not  heen  posted.  It'/iiy  v,  .Wri' 
]'or/i   C.   v-^   //.   A',  A'.  Co.,  4  .\'.  )'.  .S////. 

355. 

I>.  Ijfiibilit.v  of  fiM'i'y  owiMTs,  k:«'I>- 
i»riill.\.*  — A  railroad  compaity  oper.itinii  ^i 
feriy  must  furnish  safe  pa-saj,'eways  and 
appro.iches  to  and  from  the  feny.  not  only 
for  those  who  are  Ta-'iliar  with  it,  hut  for 
all  others  who  may  have  occasion  to  use  it. 
whetiicr  in  the  daytime  or  at  ninht.  .U,i- 
■:<»n-  V.  /./7//i;  2 J  lihilihf.  (C.  .V.)  390,  25 
/•■<•./.  /u-/>.  (>27. 

i'l.iintilT,  a  hoy,  with  others,  was  injured 
by  the  nivin.m  way  of  certain  attachments  r>f 
defendant's  ferry  bridge  at  a  landin^,^  which 
was  shown  to  be  so  defective  ;is  to  he  emi- 
nently danj^erons.  The  place  was  ojien  to 
tiic  pid)lic,  which  had  been  accustomed  to 
use  it  for  a  lon>^  time,  hut  plainiilT  had  re- 
sorted to  the  placer  without  any  l)usiness 
connected  with  the  ferry  company.  /A'/,/, 
that  the  company  was  liable.  Fitap,\lriik 
V.  iJiuriioiis  J"  f/'.  /'.  J'lTty  C"  ,  4')  //«;/ 
-?86,  17  A'.  J'.  .S-,  A'.  736,  I  A'.  1'.  Siif>p.  794. 

*  Du'.icK  and  li.ihilitics  of  keepers  nf  piiMic 
ferries,  see  note,  87  Am.  Dkc.  720. 


10. HH  carrlt'Ps  of  inorcliaiidiso 

or  live  Htork.  — Ferrymen,  like  all  other 
common  carriers,  are  renardefl  in  law  as  in- 
surers of  tile  |)roperty  lommittcd  to  their 
caic,  and  are  responsible  for  all  losses  and 
damages  to  it  which  do  not  come  within 
the  excepted  cases  of  the  acts  of  (Jod  and 
the  public  enemy.  Uan>iy  v.  Rose,  26 
Ark.  3. 

As  a  common  carrier  a  ferryman  is  < oni- 
pelled  to  receive  all  goods  and  properly 
ojlered  for  traiisi)ortiition,  and  irt  such  ca- 
pacity he  is  presumed  to  have  ( harge  of  ii ; 
and  the  hurdcn  is  upon  him  to  show  that 
he  had  not  such  control  over  it  as  to  in- 
vest him  with  that  character  in  res|)ect  to 
it.     /Ar;  ;•<•)'  v.  A'cv.',  2f)  Ark.  3. 

Where  it  airirmatively  ai)p«ars  that  the 
own(;r  retains  tin-  exclusive  control  of  ilie 
jiroperty.  tlu'  ferrynum  is  not  diaigeable,  if 
loss  occur,  as  a  common  carrier  or  insurer, 
but  is  only  answ«'rahle  for  actual  negli- 
gence; and  if  in  such  case  the  loss  be  occa- 
sioned by  the  wilful  wnmg  or  negligence  of 
the  owner,  so  that  but  for  it  the  hiss  would 
not  have  occurred,  the  owner  cannot  re- 
cover, exce|)l  where  the  direct  cause  of  the 
l(»ss  is  the  omission  of  tlie  ferryman,  after 
becoming  .iware  of  the  own«'r's  negligeiic', 
to  use  a  proper  degree  of  care  to  avoid 
the  consetpience  of  such  negligence.  I  lor 
v>y\.  J\osi\  2f>  Ark.  3.  — Rk.vii avinc  White 
7'.  Winni-innnel  Co.,  7  Cu'-h.  (Mass.)  155. 

The  owner  of  a  private  ferry  may  so  use 
it,  although  on  a  road  not  opened  by  public 
authority  or  repaired  by  public  labor,  as  to 
siihiect  himself  to  the  liabilities  of  a  <'oin- 
moii  carrier.    Ilolls.  Kfitfro.  3  .\liti  .{h'y.  i  51. 

l-'errymcn  are  iiehl  to  extreme  dilig(n(c 
and  care,  and  to  a  stringent  liability  for  any 
neglect  or  omission  of  duty,  but  they  do 
not  assume  all  the  liability  of  common  (ar- 
riers.  They  are  nrd  chargi'able  as  such  for 
the  absf)lute  safety  of  property  retained  liy 
a  |)assenger  in  his  own  rustorly  and  under 
his  own  control,  ll'vikojfx.  (Jinuns  Coiiiilv 
Firry  Co.,  52  A'.  1".  32. 

The  property  in  such  case  is  not  at  the 
.sole  risk  of  either  party.  The  ferryman 
undertakes  for  its  safety  as  against  defects 
nnil  insntrnicncies  oi  his  boat  and  other 
ap|)liances  for  the  performance  of  tlic  ser- 
vices, and  for  the  neglect  or  want  of  skill 
of  himself  and  his  servants;  but  the  owner 
is  bound  to  use  ordinary  care  ;ind  diligence 
to  prevent  loss  or  injurv.  Wyikojf  v.  Queens 
County  Ferry  Co.,  52  ,\'.  J',  32, 
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But  in  such  case,  where  u  loss  u(  goods 
occurs  tliroujjii  tlie  upimreiu  ne){li({ciice  of 
tlie  ferry  owner,  ihiouyh  ;i  (iiilurc  to  prt)- 
vide  safe  means  of  carriage,  the  burden  is 
cast  u|)on  liiui  of  showing  that  tlie  loss  did 
not  residt  from  his  fault.  lljiiDj/'v.  (Juecns 
County  I'crry  Co.,  52  A'.  )'.  }2. 

A  ffrrynum  who  has  not  given  a  valid 
Ixiiid  in  conformity  to  the  statute  is  liable 
as  a  coniinon  carrier.    Johnson  v.  Etskine, 

9    '/>!.    I. 

The  rule  as  to  the  elTert  of  mutual  negli- 
gence in  cases  of  accidental  injury  has  no 
application  to  a  U)ss  sustained  in  attein|>ting 
to  cro-s  a  ferry,  for  wliicli  the  fcrrynian,  as 
a  common  carrier,  is  ordinarily  liable.  -•//• 
/'//;,'/// V.  /'<•;/;/,  14  T,.\\  2<>o.- DlsiiNciisii- 
ivc  Williams  v.  Ilollaiiil',  6  C,  iV  I*.  23; 
IMiickwcll  7/.  Wilson.  5C.  \-  P.  375;  ll.iw- 
kins  ?'.  Coopi.T,  H  C,  iS:  P.  473;  Duies  v. 
M.mn,  10  M.  iV  W.  54C» ;  Smith  -'.  Smith,  2 
I'iciv.  (Mass.)  Ui\. 

I  1. jis  fiirrirrs  of  imsMciif^crM. 

— (I)  Cii-ncriil niU's. — The  duly  a  ferry  com- 
piiny  owes  to  passengers  going  on  and  oil 
its  Ixiats,  is  simply  to  conduct  its  bii-iincss 
with  such  c:tre  and  skill  .is  will  make  the 
eiiiranco  upon  its  boats  safe  for  persons  of 
ordinary  prudence;  and  if  a  passenger  is 
injured  because  of  failure  to  exercise  such 
prudence!  the  c-ompany  is  ixit  liai)le.  Racf 
V.  Union  I-Wry  Co.,  138  A'.  )'.  644,  34  .\.  K. 
h'i-/>.  2S0;  rn'irsin:^  19  X.  V.  Siip/>.'<^'j^. 

While  a  ferry  company  is  bound  to  use 
the  strictest  dilig('nce  in  providing  suitable 
and  safe  accommodation  for  landing  |)as- 
sengers  from  its  boats,  it  is  not  bound  to  so 
l)rovide  against  any  possibility  of  danger 
tli.it  they  can  meet  with  no  f-asualty.  Loflua 
V.  I'niou  lurry  Co.,  84  A'.  )'.  455.— Foi,- 
I  iiwiNi;  Dougan  v.  Champlain  Transp.  Co., 
;o  N.  Y.  I  ;  Crocheron  v.  Noith  Shore  S.  I. 
iM-rry  Co.,  Sf>  N.  V.  656;  Cleveland  v.  New 
Jersey  Steaniboat  Co.,  (')8  N.  Y.  506. — 1<K- 
viKWKi)  i,\  Lafllin  v.  HulTalo  & '.S.  W.  R. 
Co.,  106  N.  Y.  \i('>. 

If  the  employes  of  a  ferry  company  let 
down  the  chain  which  guards  the  f)assage 
from  the'  boat  to  the  landing  before  the 
boat  is  propel  ly  secured,  and  a  passenger 
sustain',  an  injury  in  consequence,  the  com- 
pany is  liable.  I'l-rrin  v.  Union  Ferry  Co., 
36  .\'.  V.  ^\^.  Xtu<  Jcrsty  A'.  Co.  v.  Piilmer, 
.j.V.y.  A.  00. 

Where  a  passenger  attempts  to  si  p  from 
u  bridge  to  a  ferry  in  a  storm,  while  there  is 
yet  considerable  S|)acc  between  the  bridge 


and  the  boat,  and  while  they  are  being 
brought  together,  and  slips  and  falls  be* 
twecn  them,  he  is  guilty  of  such  contribu- 
tory negligence  as  to  bar  a  recovery  for  any 
injury  received.  McKenna  v.  East  Hiver 
l-'trry  Co.,  8  A'.  J'.  S.  A'.  S02,  44  Hun  628; 
ajjirmed  in  113  A'.  Y.  d^d,  mcnt,,  21  A'.  K, 
AV/.  413.  22  A'.  Y,  S.  A',  997. 

Where  a  passenger  on  a  ferry-boat  is  in- 
jured through  alleged  negligence  of  those 
in  charge  in  striking  the  wharf  with  too 
great  force,  the  company  is  not  relieved  of 
liability  by  the  fact  that  such  persons  in 
charge  of  the  boat  possessed  |)roper  skill 
and  knowledge,  unless  they  exercised  the 
same  in  the  management  of  the  boat, 
luirtlttt  V.  AVw  York  v>  S.  li.  F.  C'*  S. 
7'r.i/is/>.  Co.,  25/.  e^  .V.  348.  29  .\'.  )'.  .V.  A'. 
357,  8. \'.  r.  .S"///'/.  yxj;  ojllrmcti  in  130  .\'. 
Y.  659,  ///,;//.,  41  A',  r.  S.  A'.  951,  29  iV.  A". 
AV/.  1033. 

(2)  ////M/;(f//i'«i-.— The  defendant's  steam 
ferry-boat  crossed  the  Wallamet  river  to 
Portland  on  a  d.irk  night,  with  passengers 
from  its  lailwiiy,  aiul  P..  in  stepping  from 
the  t)oat  to  the  i)Oiitoon  at  the  landing, 
stumbled  and  fell  into  the  river,  and  was 
diowned.  Ufld,  that  the  want  of  a  guard 
to  prevent  the  |)asseiigers  from  allein|)iing 
to  go  ashore  before  the  landing  was  safely 
maile,  and  some  siilhcient  signal  to  warn 
passiMigers  when  it  was  proper  to  go  ashore, 
and  particularly  the  want  of  sulficic  iit  lii^^Iil 
upon  the  boat  and  ponto(jn  to  enable  pas- 
sengers to  readily  observe  the  same,  and 
their  relative  situation,  was  negligence,  and 
caused  the  death  of  P.  Holhies  v.  Orcf^cit 
<S-  C.  A'.  Co.,  6  .V.jTi'i'.  (U.  S.)  262. 

Defendant  owned  and  ran  a  ferry-boat 
between  Hudson  and  Athens,  on  opposite 
sides  of  the  Hudson  river.  On  a  regular 
trip  the  |>iloi  took  on  a  boatman  without 
lonipensation,  agreeing  to  put  him  on  his 
boat  in  a  tow  passing  up  the  river.  Similar 
acts  ha<l  occasionally  been  done  before,  but 
not  to  defendant's  knowledge.  The  ferry- 
boat diverged  from  its  regular  course,  and 
negligently  colliding  with  a  can.il  boat, 
killed  the  i)UiiiitilT's  intestate.  /A7</.  that 
the  defend.'int  was  liable.  On  inn  v.  Ptnorr, 
87  X.  Y.  535,  41  .Ini.  AV'/.  392.-  Arri.viNU 
Philadelphia's;  U.  K.  Co.  ?'.  Derby,  14  How. 
(D.  S.)  486.— ytoTKli  IN  Pittsburgh,  C.  fi 
St.  I..  \\.  Co.  T'.  Kirk,  102  Ind.  399,  52  Am. 
Kep,  Oy^.  UrviKWKit  i.\  Tinker  7'.  New 
York.  ().'  &  W.  R.  Co.,  71    Hun  (N.  Y.)  431. 

PlaintilT's  intestate  stood  in  the  midst  o( 
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FERRIES,  11. 
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a  crowd  awaiting  tlie  arrival  of  a  ferry-boat, 
and  when  the  door  or  ^ate  was  opened, 
teams  were  going  oil  tlie  boat  rapidly  up 
the  roadway,  and  the  crowd  pressed  forward 
and  the  intestate  either  walked  or  was 
pushed  under  a  wagon  and  killed.  The 
evidence  showed  that  every  ferry  house 
in  the  city  was  constructed  in  the  same 
manner,  and  that  no  similar  accident  had 
occurred  before ;  but  tiiere  was  evidence 
showing  that  it  was  a  matter  of  frequent 
occurrence,  upon  the  opening  il.f  doors, 
that  men  would  be  forced  over  into  the 
roadway.  Held,  under  these  circiun'vtcinces 
it  was  clearly  negligent  to  open  t'.-  i)' ors 
when  heavy  trucks  were  passing.  '  'is 
V.  i^'t^ri'  York  Ferry  Co.,  i  i,  X.  Y.  .>.  ■  .'.74  ; 
affirmed  in  113  A^  Y.  653,  mem.,  2!  /■.  E. 
Rep.  414,  mem.,  22  N.   Y.  S.  A'.  998,  mem. 

As  a  ferry-boat  \ns  entering  a  slip  in  ap- 
proaching a  wharf,  and  after  the  side  of  the 
boat  had  struck,  plaintiff,  a  passenger,  arose 
to  be  ready  to  leave  the  boat,  and  was 
thrown  down  by  a  second  stiike  against  the 
dock.  The  evidence  showed  that  it  struck 
with  unusual  violence,  without  anything  to 
make  a  landing  diflicult  in  the  way  of 
weather  or  tides.  Ne/d,  sufficient  evidence 
of  negligence  to  justify  a  submission  to  the 
jury,  SiielliHg  v.  Brooklyn  &*  lY.  Y.  Ferry 
Co. ,  1 3  A'.  Y.  Supp.  398  ;  affirmed  in  1 28  A'. 
]'.  579,  mem.,  28  A^.  E.  Rep.  250,  mem.,  38 
A^   Y.  S.  R.  loio,  mem. 

And  the  fact  that  plaintiflf  did  not  retain 
his  seat  until  after  the  boat  struck  the  dock 
is  not  evidence  of  such  contributory  negli- 
gence as  to  justify  withdrawing  the  case 
from  the  jury.  Snelling  v.  Brooklyn  &^  N. 
Y.  Ferry  Co.,  1 3  A^.  Y.  Supp.  39S ;  affirmed 
in  128  N.  Y.  579,  viem.,  28  A^.  E.  Rep.  250, 
mem.,  2,^  N.  Y.  S.  R.  loio,  mem. 

Plaintiff  was  a  passenger  on  the  upper 
deck  of  a.  ferry-boat,  which,  upon  landing, 
struck  the  wharf  with  such  force  as  to  re- 
bound and  throw  plaintifT,  who  was  standing 
near  the  head  of  the  stairway,  or  probably 
descending,  down  stairs.  Held:  (i)  that 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence in  standing  where  she  did,  where  it 
appears  tiiat  the  position  was  not  danger- 
ous if  the  boat  had  landed  in  the  ordinary 
way;  (2)  nor  in  attempting  to  descend  with- 
out holding  to  the  stair  rail,  where  it  did 
not  appear  that  such  was  dangerous  under 
ordinary  circumstances ;  (3)  nor  did  the  fact 
of  plaintiff's  impaired  sight  or  other  phys- 
ical weakness  make  her  conduct  contrib- 


utory negligence  as  a  matter  of  law.  Bart- 
litt  V.  Ne^M  York  &^  S.  B.  F.  &•  S.  Transp. 
Co.,  25/.  o-  S.  348,  29  A'.  Y.  S.  R.  357,  8  N. 
Y.  Supp.  309;  affirmed  in  130  A^.  Y.  659, 
mem.,  41  i\\  Y.  S.  R.  951,  mem.,  29  A'.  E. 
Rep.  1033,  )nem. 

In  such  case  it  was  proper  to  refuse  an 
instruction  that  the  company  was  not  liable, 
if  the  pilot  brought  the  boat  into  the  slip  at 
a  speed  which  he  believed  to  be  necessary, 
as  what  he  believed  to  be  necessary  was  not 
tiie  test,  but  whether  he  exercised  ordinary 
diligence  under  the  circumstances.  Barthtt 
V.  New  York  &«  S.  B.  F.  d-»  S.  Transp.  Co., 
25/.  (S-  S.  34S,  29  A^.  Y.  S.  R.  357.  8  A^.  Y. 
Supp.  309  ;  affirmed  in  130  A'.  Y.  659,  mem,, 
41  A'.  Y.  S.  R.  951,  mem.,  29  A^  E.  Rep. 
1033,  mem. 

The  mere  fact  that  plaintifT  had  not  paid 
her  fare  would  not  prevent  a  recovery,  where 
there  was  nothing  to  show  that  it  had  been 
demanded,  or  that  she  intended  to  evade 
payment.  Bart  lei  t  v.  AVrc  York  &^  S.  B.  F, 
&>  S.  Transp.  Co.,  25/.  iS^«  S.  348,  29  A^.  Y. 
S.  R.  357,  8  A'.  }'.  Supp.  309 ;  affirmed  in 
130  A'.  Y.  659, ///d'w.,  41  A'.  Y.  S.  R.  951, 
mem.,  29  A'.  E.  Rep.  1033,  mem. 

The  ticket  issued  to  M.,  a  traveler  by 
rail,  entitled  him  to  cross  the  St.  John  liar- 
bor  by  ferry,  and  the  coupon  attached  to 
the  ticket  was  accepted  in  payment  of  his 
fare.  The  ferry  was  under  the  control  and 
management  of  the  corporation  of  St.  John. 
Held,  that  an  action  would  lie  against  the 
corporation  for  injuries  to  M.,  caused  by  the 
negligence  of  the  officers  of  the  boat  during 
the  passage.  St.  John  v.  AlacDonald,  14  Can. 
Sup.  Ct.  I  ;  affirmint;  25  Nexu  Brun.  318. 

The  approaches  of  the  ferry  to  the  wharf 
were  guarded  by  a  chain  extending  from 
side  to  side  of  the  boat,  at  a  distance  of 
about  \\  feet  from  the  end.  On  approach- 
ing the  wharf  the  man  whose  duty  it  was 
to  moor  the  boat  unloosed  the  chain  at  one 
side,  and  when  near  enough  jumped  on  the 
floats  to  bring  the  mooring  chain  aboard. 
A  number  of  the  passenge.  s  rushed  toward 
the  floats,  and  M.,  seeing  the  chain  down, 
and  thinking  it  safe  to  land,  followed  them 
and  fell  tljrough  a  space  between  the  boat 
and  the  wharf  and  was  injured.  When  this 
happened  the  boat  was  not  moored.  Held, 
that  the  corporation  of  the  city  were  liable 
to  M.  for  the  injuries  sustained  by  the  neg- 
ligent manner  of  mooring  the  boat,  and  that 
he  was  not  guilty  of  such  contributory  neg- 
ligence as  would  avoid  that  liability.    St. 
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/o/tn  V.  Mac  Donald,  14  Can.  Sup.  CI.  i  ;  af- 
firming 25  Ncio  Brun.  31 8. 

113.  Sale  «f  I'crrj-boiits. — The  title  t.o 
ferry-boats  running  in  the  harbor  of  St. 
John  must  be  transferred  accordin;^  to  t..e 
provisions  of  the  Merchant  Shippintf  Act, 
and  cannot  pass  by  an  (Ordinary  railroad 
mortgage.  Lloyd  v.  European  &>  N.  A.  li. 
Co.,  1 2  New  Brun.  194. 

i;j.  Wlijvrl'ag:c  for  ferry  ptirpu.scs. 
— Under  Cal.  St.  1S63-64,  p.  140,  g  4,  provid- 
ing for  the  leasing  of  city  wharfage  to  ferry 
companies,  for  the  purpose  of  ferriage,  no 
lease  is  authorized  to  be  made  to  railroads 
as  such.  People  v.  San  Francisco  &»  A.  J\. 
Co.,  35  Cal.  606. 

California  Act  of  March  4,  1S64,  §  4,  pro- 
viding that  the  state  liarbor  commissioners 
for  the  city  of  San  Francisco  shall  grant 
certain  wharves  to  the  owners  of  ferry- 
boats, free  of  rent  or  charge,  on  condition 
that  the  lessees  keep  tiie  same  in  repair, 
construed  to  mean  that  they  shall  make  no 
charge  for  the  use  of  the  same  by  ferry 
passengers,  and  that  the  wharves  shall  not 
be  used  by  the  ferry  companies  for  any 
other  purpose  than  that  of  ferriage.  Feo- 
ple  V.  San  Francisco  <S~»  A.  R.  Co.,  35  Cal. 
606. 

And  the  above  section  further  construed 
to  grant  to  ferry  companies  the  use  of 
wharves  free  of  charge  only  so  far  as  they 
may  require  their  use  as  a  landing  for  their 
boats,  and  that  the  leasing  of  the  entire  es- 
tate in  the  wharves  would  not  secure  any 
greater  right.  People  v.  San  Francisco  &■* 
A.  R.  G;.,  35  Cal.  606. 

14.  Tiixatioii. — A  ferry  company  ex- 
isting under  the  laws  of  or,e  state,  and  en- 
gaged in  carrying  persons  and  property 
aiiross  a  river  into  another  state,  is  engaged 
in  interstate  commerce,  within  the  mean- 
ing of  the  constitution,  and  catmot  be  taxed 
in  the  latter  state.  Gloucester  Ferry  Co,  v. 
Pennsylvania,  114  U.  S.  196,  5  Sup.  Ct. 
Rep.  826.— Followed  in  People  ex  rel.  v. 
Wemple,  138  N.  Y.  i.  Quoted  in  Com. 
V.  Smith,  92  Ky.  38. 

Ferry-boats  owned  by  a  foreign  corpora- 
tion, enrolled  in  the  New  York  custom 
house,  used  for  carryitig  freight  and  passen- 
gers between  Jersey  City  and  New  York, 
and  having  no  permanent  location  in  Jersey 
City,  are  not  liable  to  he  taxed  there;  such 
property  cannot  be  said  to,i)e  situate  in  any 
township  or  ward.  State  v.  Haight,  30  N.J. 
i,.  428. 


FIDUCIARY  RELATION. 

Of  directors  to  company,  see  Directors,  etc, 
44-o4  ;  Offickrs.  3. 

—  station  agent  with  the  company,  see  Sta- 
tion Agents,  2. 


FILING. 

Of  articles  of  association,  maps,  plats,  etc., 
sec  Puui.ic  Lands,  4i2,  43. 

—  award  for  land   damages,  interest    from 

time  of,    see    Eminent    Domain,    404, 
7«4. 

—  bond  on  appeal  in  condemnation  proceed- 

ings, see  Eminint  Domain,  i)43. 

—  bond  to  secure  land  damages,  see  Eminent 

Domain,  404-4  1  1. 

—  charters,  see  Chartkks,  lO. 

—  consent  of  city  to  use  of  street,  see  Street 

Raiiavavs,  101. 

—  exceptions  in  condemnation  proceedings, 

see  Eminknt  Domain,  034. 

—  freight  and  passenger  schedules,  see  In- 

terstate Commerce,  1;J1-141. 

—  garnishee's    answer,    see     Attachment, 

ETC.,  57. 

—  interrogatories  in  foreclosure,  see  Mort- 

gages, 205. 

—  map  of  land  grant,   effect  of,   see  Land 

Grants,  «i7,  78,  87,  »4. 

—  maps,   plans,    profiles,   and    surveys,   see 

Eminent  Domain,  332-340. 

—  mortgages,  see  Mortgages,  07,  68. 

—  mortgages  of  rolling  stock,  see  Mortgages, 

51. 

—  petition,  estimating  land  damages  from 

time  of,  see  Eminen  r  Domain,  4(>0. 
in  condemnation  proceedings,  see  Emi- 
nent Domain,  310. 

—  plans    r'd  book  of  reference  under  Can- 

adian   statutes,    see    Eminent    Domain, 
1221. 

—  proceedings   for  consolidation,   see  Con- 

solidation, 18. 

—  report  of  referee,  see  Reference,  5. 

—  statement  of  claim  for  laborer's  lien,  see 

Liens,  49. 

—  subscription    papers    with    secretary    of 

state,  see  Siibsckiptions  to  Stock,  10. 

—  written  location,  maps,  plans,  etc.,  see  Lo- 

cation OF  Route,  14-16. 


FILLING  BLANKS. 
In  corporate  bonds,  see  Bonds,  28. 


FILLING  VACANCIES. 

Among  mortgage  trustees,  see  Mortgages, 
134. 
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FINAL  CARRIER. 

Duty  of,  to  receive  from  connecting  lines, 

see  Carriage  of  Merciiandisk,  OOO. 
intermediate  carrier  to  deliver  to,  see 

Carriage  of  Merchandise,  OSi7. 
Liability  of,  see  Express  Companies,  70. 
—  —  for  baggage,  sec  Bagoace,  2J},  24, 
Lien  of,  for  charges,  see  Carriage  ok  Mkr- 

niANDisE,  <{84:. 
Right  of,  to  demand  charges,  see  Charges, 

7J>-82. 
Rights,  duties,  and  liabilities  of,  see  Carriage 

OK  Merchandise.  <>4'1— <>(>4;   Carriage 

OK  PASSENfJKRS,  512-«>Hi. 

See  also  Con.necting  Lines. 


FINALITY 

Of  award  of  arbitrators  in  Canadian  expro- 
priation proceedings,  see  Eminent  Do- 
main, 13<JJ5. 

—  decision  of  lower  court  by  statute,  see 

Eminent  Domain,  888. 

—  judgments  and  orders,    see    Appeal    and 

Ekkor,  7-12;   Eminent  Domain,  847, 
884,  885. 

—  surveys  of  public  lands,  see  Public  Lands, 

23. 


FINDINGS. 

As  to  contributory  negligence,  see  Crossings, 

Injuuiks,  etc.,  at,  228. 
By  the  court,  generally,  see  Trial,  201. 

—  court  or  referee  in  suits  against  elevated 

railway  company,  see  Elevated  Rail- 
ways, 174-180. 

review  of,   on  appeal,   see  Appeal  and 

Error,  123;   Eminent  Domain,  1)00. 

In  actions  for  injuries  to  children,  see  Chil- 
dren, Injuries 'lo,  10J>. 

killing  stock,  interpretation  of,  see 

Animals,  Injuries  to,  555,  5.58. 

on    construction    contracts,    see    Con- 

sTuuci'ioN  OK  Railways,  117. 

Of  fact,  objections  to,  how  to  be  taken,  see 
Appeal  and  Error,  102. 

—  interstate  commerce    co:  mission,   effect 

and  force  of,  see  Interstate  Commerce, 
147-149. 

—  referees,  review  of,  see   Elevated  Rail- 

ways. 188. 
On  trial  of  ejectment  suits,  see  Ejectment, 

ai. 

See  also  Special  Findings. 


FINES. 

For  contempt,  see  Contempt,  10. 

~  failure  to  construct  highway  crossings, 

see  Crossing  of  Streets  and  Highways, 

14. 


FIREARMS. 
When  may  be  carried  as  baggage,  see  Bag- 

GAGK,  33. 


HRE  INSURANCE. 

Cost  of,  as  an  element  in  land  damages,  see 
Eminent  Domain,  614,  704. 
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in.  ACTIONS 850 

I.  IN  GENERAL. 

1.  Insurable  interest  of  carriers. — 

A  common  carrier  has  an  insurable  interest 
in  the  goods  carried  by  him,  wliich  he  may 
insure  to  their  full  value,  without  regard  to 
his  liability  to  the  owi^er  of  tlie  goods. 
Eastern  J\'.  Co.  v.  Relief  F.  Ins.  Co.,  98  Mass. 
420.  Fire  Ins.  Assoc,  v.  Merchants'  i&-»  M. 
Transp.  Co.,  28  Am.  <S~»  Eng.  R.  Cas.  43,  66 
Md.  339,  7  .///.  Rep.  905. 

A  common  carrier,  being  bound  to  make 
safe  delivery  of  goods  at  the  place  of  desti- 
nation, such  obligation,  together  with  his 
claim  for  advances  and  freight,  gives  him  an 
insurable  interest  to  the  extent  of  the  fair 
value  of  the  property  insured.  The  meas- 
ure of  the  damage  is  the  true  value  of  tiie 
goods  at  the  time  and  place  where  the  loss 
occurred.  Sa7>cjge  v.  Corn  Exchange  Ins. 
Co.,  36  A^   y.  655  ;  affirming  4  Bosw.  I. 

A  carrier  has  such  insurable  interest  in 
goods  intrusted  to  him  for  carriage  that  he 
may  insure  not  only  his  interest  or  his  lia- 
bility, but  tlie  whole  value  of  the  goods. 
And  in  such  case  he  may  collect  the  whole 
value,  and,  reimbursing  himself  for  his  spe- 
cial loss,  he  will  hold  the  surplus  in  trust 
for  the  owners.  Lancaster  Mills  v.  Mer- 
chants' C.  (&~»  .S'.  Co.,  45  Am.  (5~»  Eng.  R.  Cas. 
423,  89  Tenn.  1,14  .V.  li\  Rep.  317.  British 
(S-  F.  M.  Ins.  Co.  V.  Gulf,  C.  &>  S.  F.  R.  Co., 
21  Am.  (S-*  Eng.  R.  Cas.  112,  63  Te.r.  475. 
London  &<•  A'.  W.  R.  Co.  v.  Glyn,  i  El.  &^  El. 
652,  5/«r.  N.  S.  1004,  28  Z.  /.  (9.  />'.  188. 

2.  of  eunipresK  nnrt  Avnrelioiise 

conipanles.— Where  a  compress  company 
receives  cotton  and  gives  a  receipt  therefor, 
which  is  exchanged  with  a  railroad  com- 
pany for  a  bill  of  lading,  the  railroad  com- 
pany has  an  insurable  interest  in  the  cotton, 
which  may  be  covered  by  a  policy  issued  to 
the  compress  company.  California  Ins, 
Co.  v.  Union  Compress  Co.,  133  U.  S.  387,  10 
Su/>.  Ct.  Rep.  365. 

In  such  case  the  railroad  company  only 
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acquires  constructive  possession  by  taking 
up  the  receipt  and  giving  a  bill  of  lading, 
while  the  actual  possession  remained  with 
the  compress  company,  which  enabled  it  to 
procure  insurance  for  the  benefit  of  itself 
and  the  railroad  company.  California  Ins. 
Co.  v.  Union  Compress  Co.,  133  U.  S.  387,  10 
Sup.  a.  Rep.  365. 

a. of  mortgage  trustees.— Plain- 
tiffs, second  mortgage  trustees  of  the  rail- 
road, in  possession,  insured  a  freiglit  depot 
witli  a  condition  in  the  policy  that  it  should 
become  void  "  if  any  change  shall  take 
place  in  the  title  or  possession  of  the  prop- 
erty, whether  by  legal  process,  judicial  de- 
cree, or  voluntary  transfer."  Subsequently 
the  trustee  in  a  first  mortgage  obtained  a 
foreclosure  decree,  which  became  final,  and 
he  took  possession  of  the  road,  but  ap- 
pointed plaintiffs  his  agents  to  operate  it, 
and  the  property  was  soon  after  conveyed 
to  a  new  company  composed  of  the  first 
mortgage  bondholders,  who  took  posses- 
sion of  the  road.  Held,  that  the  foreclos- 
ure of  the  first  mortgage  and  the  subse- 
quent transfer  to  the  new  company  termi- 
nated the  insurance.  Bishop  v.  Clay  F.  Gr* 
M.  Ins.  Co.,  45  Conn.  430. 

At  the  time  such  insurance  was  effected 
the  plaintiffs  had  advanced  large  sums  of 
money,  for  which  they  were  personally  lia- 
ble, which  remained  unpaid  at  the  time  of 
the  fire  destroying  the  depot,  and  which  by 
the  foreclosure  decree  was  made  a  first  lien 
on  the  road  and  was  directed  to  be  dis- 
charged out  of  the  first  earnings.  Held, 
that  the  interest  that  plaintiffs  held  in  the 
road  by  virtue  of  this  lien  was  not  sufficient 
to  prevent  the  policy  from  becoming  void. 
Bishop  v.  Clay  F.  &*  M.  Ins.  Co.,  4$  Conn. 
430. 

And  in  such  case  parol  evidence  was  not 
admissible  to  show  that  the  insurance  was 
intended  to  apply  to  the  interest  which 
plaintiffs  held  in  the  property  by  virtue  of 
such  advancements,  and  the  lien  on  the 
road  to  secure  the  same.  Bishop  v.  Clay 
F.  &*  M.  Ins.  Co. ,  45  Conn.  430. 

4.  Construction  of  the  policy,  gen- 
erally.- Insurance  for  the  benefit  of  the 
carrier  upon  the  goods  in  his  custody,  not 
limited  to  an  insurance  of  his  liability  or 
his  interest,  is  an  insurance  of  the  whole 
value  of  the  goods,  and  one  in  which  the 
owner  has  an  interest.  And  parol  evidence 
is  not  admissible,  in  the  absence  of  am- 
biguity, to  show  that  such  insurance  was 


intended  to  cover  less  than  the  whole  value 
(jf  the  goods.  Lancaster  Mills  v.  Mer- 
chants' C.  &"  S.  Co.,  45  Am.  &=  £"g-  A'.  Cas. 
423,  89  Tenn.  i,  14  S.  IV.  Rep.  317. 

Under  a  condition  in  a  fire  policy  that 
goods  held  in  trust  are  to  be  insured  as 
such,  a  carrier  covers  the  whole  value  of 
goods  sent  to  it  for  carriage,  and  also  any 
interest  it  may  have  in  them  for  its  lien,  by 
describing  them  as  "goods  in  trust  as  cr.r- 
riers."  London  &^  M.  IV.  R.  Co.  v.  Glyn,  i 
El.  iS^  El.  652,  s/«r.  N.  S.  1004,  28  L./.  Q. 
B.  188,  7  IV.  R.  238.  33  L.  T.  199. 

5.  What  property  is  covered  hy  the 
risk. — A  policy  against  loss  by  fire  on  cer- 
tain carsand  locomotives,  describing  them  as 
"contained  in  "  a  certain  engii  louse  and 
car  house,  is  limited  to  risk^  luring  the 
time  that  the  cars  and  engines  are  actually 
in  the  houses,  and  no  recovery  can  be  had 
for  an  injury  occurring  elsewhere.  Annap' 
olis  &'  E.  R.  Co.  v.  Baltimore  F.  Ins.  Co.,  32 
Md.  37. 

A  policy  to  a  railroad  corporation  "on 
their  road  furniture,  consisting  of  locomo- 
tive engines,  cars  of  all  descriptions,  and 
snowplows,  on  the  line  of  their  road  and 
in  actual  use,  but  not  in  machine  or  repair 
shops,"  covers  cars  left  in  the  ordinary  course 
<l  the  business  upon  an, iron  track  con- 
nected with  the  railroad,  though  not  owned 
nor  controlled  by  the  corporation.  Fitch- 
burg  R.  Co.  V.  Charlestown  M.  F.  Ins.  Co.,  7 
Gray  {Mass.)  64. 

A  policy  issued  to  a  railroad  corporation 
upon  "  any  property  "  upon  which  it  "  may 
be  liable  in  freight  buildings  or  yards  "  of 
the  corporation  covers  merchandise  belong-"' 
ing  to  other  parties  for  which  the  corpora- 
tion is  liable  as  a  common  carrier,  although 
other  common  carriers  are  by  contract 
bound  to  indemnify  the  corporation  for  all 
loss  upon  such  merchandise.  Com.  v.  Hide 
&*  L,  Ins.  Co.,  1 1 2  Mass.  1 36. 

A  policy  which  insures  "  freight  cars 
owned  or  used  "  by  a  railroad  corporation 
covers  cars  belonging  to  another  corpora- 
tion, but  in  the  possession  of  the  first  cor- 
poration and  used  by  them  as  common  car- 
riers. Com.  V.  Hide  &*  L.  Ins.  Co.,  U2 
Mass.  136. 

A  warehouseman's  policy  covering  "all 
the  cotton  in  bales  received  by  them  as 
agents  for  the  benefit  of  railroads,  transpor- 
tation lines,  or  owners,"  effects  insurance  of 
the  cotton  itself,  and,  though  intended  pri- 
marily  for  the  carrier,  will  enure  to  the 
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benefit  of  the  owner  also.  Lancaster  Mills 
V.  Merchants'  C.  i5~»  .V.  Co.,  45  A/n.  &^  ling. 
J\.  Cas.  423,  89  J'enii.  i,  14  S.  IV.  Rep.  317. 

A  policy  insuring  "goods  on  shore  prior 
to  shipment"  covers  C(jtton  in  a  warehouse 
for  compression  for  shipment  by  a  railway 
carrier.  Lancaster  Mills  v.  Merchants'  C. 
&^  S.  Co.,  45  Am.  iS-»  Lni,^.  A'.  Cas.  423,  89 
Te.in.  I,  14  .S".  //'.  A'e/).  317. 

A  railroad  company  obtained  a  policy 
against  loss  or  damage  by  fire  upon  "all  the 
wood  and  logs  cut  and  piled  along  the  line 
of  their  road  "  between  designated  places, 
and  while  it  was  in  force,  wood  which  was 
piled  by  an  individual  on  land  adjoining  the 
company's  right  of  way  was  burned  by  the 
siiarks  from  a  locomotive,  which  the  com- 
pany was  compelled  to  pay  for.  Helti,  that 
the  contingent  interest  of  the  railroad  com- 
pany in  such  property  was  not  covered  by 
the  policy,  and  it  could  not  recover  from 
the  insurance  company.  Monadnock  R.  Co. 
V.  Manufacturer::'  Ins.  Co.,  113  Mass.  yj. 

O.  Wliat  losses  arc  not  within  tlic 
policy. — A  fire  policy  on  express  goods 
while  on  board  the  cars  provided  that  "  no 
loss  is  to  be  paid  arising  from  petroleum  or 
other  explosive  oils."  The  train  on  which 
the  goods  were  being  carried  collided  with 
a  petroleum  train,  causing  the  oil  to  ignite 
and  burn  the  goods.  Held,  that  the  loss  was 
within  the  condition,  and  the  insurance 
company  was  not  liable.  Imperial  F.  Ins, 
,  Co.  V.  American  Merchants'  Union  Exp.  Co., 
95  U.  S.  227. 

A  railroad  company  procured  insurance 
on  all  of  its  property  in  two  designated 
states,  which  was  described  as  being  the 
property  "  on  premises  owned  or  occupied  " 
by  the  company.  Held,  that  the  insurance 
was  limited  to  losses  occurring  on  premises 
owned  or  occupied  by  the  company  at  the 
time  the  insurance  was  effected,  and  did  not 
extend  to  other  places  owned  or  occupied 
at  the  time  of  the  loss.  Providence  da^  W. 
R.  Co.  V.  Yonkers  F.  Ins.  Co.,  10  R.  I.  74,  6 
Am.  Ry.  Rep.  134. 

7.  Xotice,an<l  preliminary  proof  of 
loss. — When  loss  has  occurred  under  a 
policy  taken  out  by  a  warehouseman  cover- 
ing goods  of  his  depositors,  he  becomes 
trustee  for  the  owners,  and  must  make 
proofs  of  loss  and  institute  necessary  pro- 
ceedings for  collection.  Lancaster  Mills  v. 
Merchants'  C.  (S-  S.  Co.,  45  Am.  &*  Eng.  R. 
Cas.  423,  89  Tenn.  i,  14  5.  IV.  Rep.  317. 

A  railroad  corporation  was  insured  against 


loss  or  damage  by  fire,  by  a  policy  the  writ- 
ten clause  in  which  desc."ibed  the  subject 
insured  as  "their  liability  for  loss  and  dam- 
age by  fire  occasioned  by  sparks  from  loco- 
motives to  property  of  others  situated  on 
lands  not  owned  or  occupied  by  assured"; 
and  by  the  printed  .clauses  of  which  it  was 
agreed  to  make  good  to  them  "  all  such  loss 
or  damage,  not  exceeding  in  amount  the 
sum  insured,  as  shall  happen  by  fire  to  the 
property  as  above  specified  during  one 
year  "  from  its  date,  "the  said  loss  or  dam- 
age to  be  estimated  according  to  the  actual 
cash  value  of  the  said  property  at  the  time 
the  same  shall  happen,  and  to  be  paid  with- 
in sixty  days  after  due  notice  and  proof 
thereof  made  by  the  insure"  in  conformity 
to  the  conditions  annexed  .his  policy,  un- 
less the  property  be  replaced  or  the  com- 
pany have  given  notice  of  their  intention  to 
rebuild  or  repair  the  damaged  premises." 
One  of  the  conditions  annexed  required  jjer- 
sons  sustaining  Iosg  or  damage  by  fire  forth- 
with to  give  written  notice  thereof  to  the 
company,  and  within  sixty  days  deliver  as 
particular  an  account  thereof  as  the  nature 
of  the  case  would  admit,  verified  in  a  certain 
manner.  Held,  that  the  railroad  corpora- 
tion must,  within  sixty  days  after  a  fire, 
give  notice  and  proof  of  loss  in  accordance 
with  this  condition.  Eastern  R.  Co.  v.  Re- 
lie/  F.  Ins.  Co. ,  98  Mass.  420. 

8.  Waiver  of  proofs  of  loss.— A  gen- 
eral agent  of  a  foreign  insurance  company, 
appointed  under  Mass.  Gen.  St.  ch.  58,  §§ 
66-78,  has  authority  to  waive  a  provision  in 
a  policy  held  by  a  railroad  company  secur- 
ing it  against  loss  by  having  to  pay  dam- 
ages to  persons  along  the  line  of  the  rail- 
road for  property  destroyed  by  fire  from  its 
engines,  providing  that  in  case  of  such  loss 
the  railroad  company  shall  forthwith  give 
notice  in  writing,  and  shall  give  a  particular 
account  of  the  loss  within  sixty  days;  and 
where  such  agent  is  informed  that  such 
fires  have  occurred  and  that  the  company 
is  investigating  them,  and  the  agent  answers 
that  the  course  is  satisfactory  and  that  the 
company  could  hand  in  a  schedule  after  it 
had  paid  the  individuals  suffering  the  loss, 
this  is  a  waiver  of  the  condition  of  the 
policy.  Eastern  R,  Co.  v.  Relief  F.  Itts.  Co., 
105  Mass.  570. 

In  such  case  letters  from  the  insurance 
company  to  such  agent,  which  had  not  been 
communicated  to  the  railroad  company,  are 
not  admissible  for  the  purpose  of  showing  a 
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limitation  of  the  agent's  authority  to  waive 
such  condition  in  the  policy.  Eastern  R, 
Co.  V.  Kelief  F.  Ins.  Co.,  105  A/ass.  570. 

9.  Breach  of  contract  to  iiLsiire.— 
A  compress  company  agreed  to  insure 
iigainst  loss  by  fire,  for  benefit  of  carriers 
and  owners,  all  cotton  delivered  at  its  ware- 
house for  compression  and  shipment,  Cot- 
ujn  worth  $700,000  was  thus  delivered. 
Insurance  was  procured  for  only  S301.750 
by  the  compress  company  under  its  con- 
tract. A  total  loss  of  the  cotton  by  fire 
occurred  without  negligence  of  the  com- 
press company.  IIf/<i,  that  the  compress 
company  was  not  liable  absolutely  as  in- 
surer, but  only  for  such  damages  as  resulted 
from  breach  of  its  contract  to  carry  insur- 
ance. Deming  v.  Merchants'  C.  P.  (3^  S.  Co., 
90  Tenn.  306,  17  S.  W.  Rep.  89. 

The  compress  company,  though  in  de- 
fault, was  not  liable  in  such  case  for  any 
damages  if  the  owner,  declining  to  rely 
upon  the  company's  contract,  had  obtained 
adequate  insurance  forhiniaclf  upon  his  cot- 
ton. A  fortiori,  there  could  lie  no  liability 
if  the  owner  had  been  paid  his  loss  in  full 
by  his  own  insurer.  Dcining  v.  Merchants' 
C.  P.  &^  S.  Co.,  90  Tenn.  306,  17  S.  IV.  Rep. 
89. 

10.  Keforiuatioii  of  policy.— B.  and 
C,  trustees  under  a  second  railroad  mort- 
gage, and  who  were  in  possession  of  and  run- 
ning the  road  as  such  trustees,  with  a  lien 
upon  the  property  in  their  favor  individu- 
ally for  advances  made  for  the  road,  ap- 
plied to  an  agent  of  an  insurance  company 
for  insurance  upon  a  depot  building  belong- 
ing to  the  road.  A  policy  was  issued  to 
them  as  trustees,  insuring  their  interest  as 
such.  The  building  was  burned,  and  a  suit 
on  tl»e  policy  brought  by  them  as  trustees 
was  successfully  defended  against  on  the 
ground  that  before  the  fire  the  first  mort- 
gage had  been  foreclosed  and  the  property  of 
the  road  transferred  to  a  new  corporation. 
B.  and  C.  then  brought  a  bill  in  equity  for 
tlie  reformation  of  the  policy,  alleging  that 
they  asked  for,  and  tiiat  the  agent  agreed  to 
give  them,  a  policy  insuring  their  lien  as  in- 
dividuals for  money  advanced  for  the  road  ; 
and  it  was  found  that  they  made  such  a 
proposition  to  the  agent  and  that  he  as- 
sented to  it.  But  it  further  appeared  that 
the  policy  was  drawn  by  the  agent  the  same 
day,  that  the  petitioners  received  it  the  same 
day  without  objection,  and  after  the  burn- 
ing of  the  building  they  gave  notice  to  the 


insurance  company  of  their  loss  as  trustees, 
and  that  they  brought  the  suit  upon  the 
policy  as  trustees.  Held,  that  these  facts 
were  important  as  indicative  of  the  under- 
standing of  both  parties  at  the  time,  and 
that,  as  there  was  nothing  to  break  their 
force  except  the  words  which  passed  be- 
tween them  as  recollected  by  witnesses  after 
more  than  six  years,  and  after  a  controversy 
had  aiisen,  the  parol  contract  claimed  was 
not  established  with  such  certainty  as  would 
warrant  the  court  in  amending  the  policy 
in  accordance  with  it.  Bishop  v.  Clay  F.  &• 
M.  Ins.  Co.,  49  Conn.  167. 

II.  SUBSOQATION. 

11.  Of  insurer,  to  insured's  right 
of  action  a^aiust  carrier.* — Where  in- 
sured goods  are  destroyed  while  in  the 
hands  of  a  carrier,  the  insurance  company, 
after  paying  the  loss  to  the  owner,  may 
bring  suit  in  the  name  of  the  owner  atid  re- 
cover against  the  carrier.  Hall  v.  A'ash- 
ville  &-  C.  R.  Co.,  13  Wall.  {U.  S.)  367,  3 
Am.  Ry.  Rep.  409.  —  Quoted  in  Phoenix 
Ins,  Co.  V.  Eric  «&  W.  Transp.  Co.,  10  Riss. 
(U.  S.)  18 ;  Rintoul  v.  New  York  C.  &  H.  R. 
R.  Co.,  20  Fed.  Rep.  313.  Reviewed  in 
Regan  v.  New  York  &  N.  E.  R.  Co.,  60 
Conn.  124. — Louisville  Sr'  N.  R.  Co.  v.  Man- 
chester Mills,  88  Tenn.  653,  14  S.  W.  Rep. 
314.  Deming  v.  Merchants'  C.  P.  &'  S.  Co., 
90  Tenn.  306,  175.  W.  Rep.^g. — Referred 
TO  IN  Insurance  Co.'s  v.  Carrier  Co.'s,  91 
Tenn.  537. 

And  the  owner  of  the  property  burned 
cannot  release  such  action.  Brighthope  R. 
Co.  V.  Rogers,  8  Am.  tS^  Eng.  R.  Cas.  710,  76 
Va.  443. 

Where  cotton  is  insured  in  two  companies 
and  is  destroyed  while  in  the  hands  of  a 
carrier,  and  the  insurance  companies  pay 
the  loss,  any  claim  that  the  owner  has 
against  the  carrier  for  causing  the  loss,  by 
subrogation,  vests  in  the  insurance  com- 
panies ;  and  a  subsequent  assignment  by  the 
owner  to  one  of  the  companies  is  not  valid. 
Piatt  v.  Pennsylvania  R.  Co.,  1 1  A'.  Y.  Stipp. 
632. 

In  Wisconsin  the  insurance  company  may 
sue  in  its  own  name.  Sivarthotit  v.  Chicago 
Sr'  N.  IV.  R.  Co.,  49  JVis.  625,  6  A^.  JV.  Rep. 
314,  21  Am.  Ry.  Rep.  153. 

An  insurance  company,  upon  payment  of 

*  Subrogation  of  insurer  to  insured's  right  of 
action,  see  note,  42  Am.  &  Enc  R.  Cas.  340. 
See  also  Fires,  138. 
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a  total  loss  of  goods  while  in  the  hands  of  a 
carrier,  is  only  subrogated  to  such  right  of 
action  as  the  owner  had  against  the  car- 
rier. Phwnix  Ins,  Co.  v.  Erie  S^  IV.  Transp, 
Co.,  117  U.  S.  312,  6  Sup.  Ct.  Rep.  750;  af- 
firming 10  Biss.  18.— Rkviewed  in  Insur- 
ance Co.  of  N.  A.  V.  Easton,  37  Am.  &  Eng. 
R.  Cas.  671,  73  Tex.  167. 

In  Georgia  an  insurance  company,  after 
havinj;  paid  insurance  money,  cannot  sue  a 
railroad  company  for  having  negligently 
burned  the  insured  property.  The  owner 
of  the  destroyed  properly  may,  however, 
sue  the  railroad  company  for  the  use  and 
benefit  of  the  insurance  company.  Hol- 
combe  v.  Kichmond Sr'  D.  R.  Co.,  78  Ga.  776, 
3  S.  E.  Rep.  755- 

In  Louisiana  there  is  no  subrogation  by 
operation  of  law  in  such  a  case,  and  in  the 
absence  of  a  contract  between  the  two  com- 
panies the  insurance  company  cannot  re- 
cover from  the  railway  company.  Carroll 
V.  Neiv  Orleans,  J.  Or'  G.  N.  R.  Co.,  26  La. 
Ann.  447. 

The  right  of  an  insurance  company  insur- 
ing a  property  in  transitu,  to  be  substituted 
to  the  rights  of  the  insured  as  against  the 
common  carrier  upon  paying  a  loss,  is  sub- 
ject to  the  owner's  contract  of  carriage  with 
the  railroad  company,  provided  there  is  no 
fraudulent  concealment  from  the  insurer. 
An  insurance  company  insuring  property 
in  transitu,  and  making  no  provisions  in 
regard  to  the  nature  of  tl.e  contract  of  car- 
riage, must  be  held  to  have  insured  subject 
to  the  actual  contract  of  carriage,  so  far  as 
it  was  a  lawful  contract.  Jackson  Co.  v. 
Boyhton  Mitt.  Ins.  Co.,  21  Am.  &^  Ent^.  R. 
Cas.  117,  139  A/ass.  508,  2  .V.  E.  Rep.  103. — 
Distinguishing  Carstalrs  v.  Mechanics' 
.%  T.  Ins.  Co.,  18  Fed.  Rep.  473-  Re- 
ferring TO  Hart  V.  Western  R.  Corp.,  13 
Mctc.  (Mass.)  99.— Distinguished  in  Fay- 
enveather  7'.  Phenix  Ins.  Co.,  118  N.  Y.  324. 
Reviewed  in  Insurance  Co.  of  N.  A.  v. 
Easton,  37  Am.  &  Eng.  R.  Cas.  671,  73  Tex. 
167. 

Where  an  insurance  company  pays  the 
insured  for  a  loss  by  fire  occasioned  by  the 
negligence  of  a  railroad  company,  and  the 
insured  afterwards  receives  the  amount  of 
his  damages  from  the  railroad  company,  he 
holds  such  damages  In  trust  for  the  insur- 
ance company,  which  may  be  recovered  in 
a  suit  in  equity.  Monmouth  County  M.  F. 
Ins.  Co.  V.  Hutchinson,  21  N.  J,  Eq.  107. 
Weber  v.  Morris  &*  E.  R.  Co.,  35  .^V.  /.  L.  409, 


But  if  the  railroad  company  does  not  pay 
such  damages,  or  pays  them  knowing  that 
the  insured  has  received  the  amount  in- 
sured from  the  insurance  company,  then  the 
railroad  company  is  liable  to  the  insurance 
company  in  a  suit  at  law,  which  may  be 
brought  in  the  name  of  the  insured  without 
his  consent;  and  a  release  by  the  insured 
to  the  railroad  company  is  no  defense, 
Monmouth  County  M.  F.  Ins.  Co.  v.  Hutch- 
inson, 21  A',  y.  Eq.  107. 

Rut  these  two  remedies  cannot  be  pur- 
sued in  one  suit;  neither  the  insured  nor 
the  railroad  company  is  a  proper  or  neces- 
sary parly  to  a  suit  against  t!ie  other,  and 
in  no  way  are  they  jointly  liable  so  that  a 
decree  could  be  made,  or  a  judgment  given 
against  both.  IMunmouth  County  M.F.I ns. 
Co.  V.  Hutchinson,  21  A'.  J.  Eq.  107. 

12.  or  wroiiff-doer.— An  insur- 
ance company  which  has  been  compelled  to 
pay  for  goods  destroyed  by  fire  is  entiilcd, 
by  way  of  subrogation  from  the  assured  and 
in  his  right^nly,  to  recover  from  the  person 
who  wrongfully  caused  the  loss  or  damages 
sustained,  to  the  extent  of  the  amount  paid. 
St.  Louis,  A.  &'  T.  R.  Co.  v.  Fire  Assoc.  0/ 
Phila.,  55  Ark.  163,  i3  S.  IV.  Rep.  43.— 
Distinguishing  Mobile  L.  Ins.  Co.  ■?'. 
Brame,  95  U.  S.  754. — Home  Mut.  Ins.  Co. 
V.  Oregon  R.  &*  A'.  Co.,  20  Or  eg'.  569,  26  Pac. 
Rep.  857. 

Such  an  action  is  founded  not  upon  as- 
signment, but  upon  the  doctrine  of  subro- 
gation ;  and  the  insured  need  not  be  joined 
as  a  party  plaintiff  under  the  provisions  of 
Mansf.  Ark.  Dig.  g  4934,  that  "where  the 
assignment  of  a  thing  in  action  is  not  au- 
thorized by  statute,  the  assignor  must  be  a 
party  as  plaintiff  or  defendant."  Marine 
Ins.  Co.  V.  St.  Louis,  I.  M.  &•  S.  R.  Co.,  43 
Am.  &*  Eng.  R.  Cas.  79,  41  Fed.  Rep.di,-},. 

Where  plaintiff  had  insurance  upon  a 
building  destroyed  by  fire,  and  upon  pay- 
ment of  the  amount  of  the  debt  for  which 
he  held  the  property  as  security  by  the  in- 
surers, he  assigned  to  them  the  statute 
claim,  with  a  stipulation  on  their  part  that 
any  excess  recovered  by  the  insurers  be- 
yond the  amount  paid  to  him  by  them 
should  belong  to  him — held,  that  the  in- 
surers might  recover,  in  the  name  of  the 
plaintiff,  for  the  whole  injury.  Bean  v.  At- 
lantic &'  St.  L.  R.  Co.,  58  Me.  82. 

Where  the  value  of  the  property  de- 
stroyed exceeds  the  amount  of  insurance 
paid,  the  insurer  paying  the  loss  only  ac- 
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quires  thereby  to  the  extent  of  the  payment 
a  joint  interest  with  the  owner  in  the  cause 
of  action  against  the  wrong-doer ;  hence, 
in  prosecuting  such  cause  of  action  t'le  own- 
er of  the  property  destroyed  must  bj  joined 
witli  the  insurer  paying  the  loss  as  a  co- 
phiintifT.  Home  Mut.  Ins.  Co.  v.  Orf^nn  K. 
&>  A'.  Co.,  2o  Orf^.  569,  26  Pac.  Rep.  857. — 
Distinguishing  Connecticut  F.  Ins.  Co. 
V.  Erie  R.  Co.,  73  N.  Y.  399,  29  Am.  Rep. 
171  ;  Marine  Ins.  Co.  v.  St,  Louis,  I,  M.  & 
S.  R.  Co.,  41  Fed.  Rep.  645. 

A  warehouse  was  erected  on  a  right  of 
way  of  a  railroad  company  under  lease,  one 
of  the  terms  of  wiiich  released  the  railroad 
company  from  liability  for  any  damage  oc- 
casioned by  fire  from  its  locomotives  to 
property  in  the  warehouse.  Held,  that  a 
failure  on  the  part  of  the  warehousemen  to 
state  this  fact  in  obtaining  insurance  on 
cotton  stored  with  tlieni  is  immaterial, 
where  it  appears  that  the  insurance  com- 
panies made  no  difference  in  rates  with  or 
without  the  right  of  subrogation  to  any 
claim  against  the  railroad,  and  where  there 
is  no  usage  or  custom  among  insurance 
companies  making  any  discrimination  in 
such  cases.  Peher  Mfg.  Co.  v.  St.  Paul  F. 
&> M.  Ins,  Co.,  41  Fed.  Rep.  271,  19  Ins.  L. 

/•  372. 

i;j.  Of  carrier,  l»y  contract  with 
owner,  to  lutter's  ria'lits  as  against 
insurer.*— The  owner  of  goods,  and  a  rail- 
road, may  contract  at  the  time  goods  aie 
shiijpcd,  atid  before  insurance  thereon  is 
effected,  that  the  insurance  shall  enure  to 
the  benefit  of  the  carrier,  where  there  is  no 
fraud  or  concealment.  Rintoid  v.  iVevf  York 
C.  (S-  H.  R.  R.  Co.,  20  Fed.  Rep.  313.— 
Quoting  Hall  v.  Nashville  &  C.  R.  Co.,  13 
Wall.  (U.  S.)  367. 

A  common  carrier  may  contract  with  a 
shipper  of  insured  goods  for  the  benefit  of 
any  insurance  thereon,  so  that  a  payment 
by  the  insurers  to  the  shipper  of  any  loss 
while  in  the  carrier's  hands  will  not  give 
the  insurers  a  right  of  action  against  the 
carrier.  Pha'ntx  Ins.  Co.  v.  Erie  &*  IF. 
Tramp.  Co. ,10  Biss.  (U.  S.)  iS;  affirmed  in 
117  t/.  5.  312,  6  Slip.  Ct.  Rep.  750. 

The  fi  t  that  the  carrier  had  no  notice  of 
a  clause  in  an  insurance  policy  providing 
that  the  ihsurance  should  not  enure  to  his 

*  Subrogation  of  carrier  to  rights  of  insured 
in  goods  lost  or  damaged,  see  note,  3  L.  R.  A. 
426. 

5  D.  R.  D.— 54. 


benefit  does  not  render  it  contrary  to  pub- 
lic policy  to  permit  the  insurance  company 
to  rely  upon  the  clause  as  a  warranty,  even 
though  the  carrier  has  stipulated  that  lie 
shall  have  the  benefit  of  any  insurance  ef- 
fected by  the  shipper.  Insiiranee  Co.  of  X. 
A.  v.  Easton,  37  Am.  &^  Eng.  R,  Cas.  671, 
73  7V.V.  1C7.  u  S.  IV.  Rep.  iSo. 

14.  by  i>roT'isi«»n  in  hill  ol"  lad- 
ing.— A  condition  in  a  bill  ot  lading  pio-  \ 
viding  that  the  carrier  should  have  the 
benefit  of  any  insurance  on  the  goods  held 
by  the  owner  is  valid  as  betvveen  the  par- 
ties, though  a  loss  occurs  through  the  neg 
ligence  of  t'.,,  carrier.  Phoenix  Ins.  Co.  v. 
Erie  &>  W.  Transp.  Co.,  117  U.  S.  312.  6 
Sup.  Ct.  Rep.  750;  affirvting  10  Biss.  18. — 
Followed  in  Piatt  z/.  Riclimond,  Y.  R.  cS: 
C.  R.  Co.,  32  Am.&  Eng.  R.  Cas.  517, 108  N. 
Y.  358,  II  Cent.  Rep.  loi,  15  N.  E.  Rep.  393, 
13  N.  Y.  S.  R.  660.— Rintoul  v.  Ae-u>  York 
C.  &•  H.  R.  R.  Co.,  21  Blatchf.  {U.  S.)  439. 
17  Fed.  Rep.  905. — Revikwkd  in  Insurance 
Co.  of  N.  A.  V.  Easton,  37  Am.  &  Eug.  R. 
Cas.  671,  73  Tex.  167. 

Where  a  bill  of  lading  |)rovidcs  that  any 
insurance  on  the  goods  shall  be  for  the 
benefit  of  the  carrier,  payment  of  the  insur- 
ance to  the  shipper  discharges  the  carrier, 
and  prevents  the  insurance  company  from 
maintaining  an  action  against  the  carrier 
for  causing  the  loss.  Plait  v.  Richmond,  1 '. 
R.  &^  C.  R.  Co.,  32  Am.  &^  Eng.  R.  Cas.  517, 
108  yV.  F.  358,  II  Cent.  Rep.  loi,  15  X.  E. 
-^"■/-  393.  13  ^V.  Y.  S.  R.  660;  affirm  ing  20 
/.  &=  S.  496.  — Following  Connecticut  F. 
Ins.  Co.  V.  Erie  R.  Co.,  73  N.  Y.  399;  Plioe- 
nix  Ins.  Co.  z/.  Erie  &  W.  Transp.  Co.,  117 
U.  S.  312.— Reviewed  in  Insurance  Co.  of 
N.  A.  V.  Easton,  37  Am.  &  Eng.  R.  Cas. 
671,  73  Tex.  167. 

In  an  action  to  recover  for  goods  lost  i^i 
transit,  the  defendant  cannot  take  adva;-.- 
tage  of  a  clause  in  a  bill  of  lading  th:it  in 
the  event  of  a  loss  or  damage  whilst  the 
goods  are  in  course  of  transportation  by 
any  of  the  contracting  companies,  "the 
company  incurring  such  liability  shall  have 
the  benefit  of  any  insurance "  which  may 
have  been  effected,  unless  it  appears  that 
the  owner  of  the  goods  wrongfully  refused 
to  allow  the  carrier  the  benefit  of  an  insur- 
ance which  he  had  at  the  time  of  the  loss, 
and  which  could  be  made  available  to  the 
carrier,  or  which,  before  bringing  a  suit 
against  the  company,  the  defendant  col- 
lected without  condition.     Inman  v.  South 
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Carolina  />'.  Co.,  37  Am.  Sr'  Eii^.  K.  Cas.  663, 
129  U.  S.  128,  9  Sup.  Ct.  Rip.  249, 

A  policy  of  insurance  issued  to  a  cotton 
morcliant  provided  that  the  insurance  com- 
pany should  be  subrof^aled  to  the  claim  of 
the  insured  ai;ainst  tlic  carrier  to  tiie  extent 
of  any  loss  or  d;iniay;c,  paid  or  incurred  by 
the  insurance  company.  The  cotton  mer- 
chant shipped  a  quantity  of  cotton  for  car- 
riage by  dillerent  connecting  carriers  under 
a  bill  of  hiding  which  stipulated  that  any 
carrier  incurring  liability  fr>r  loss  or  damage 
should  have  the  benefit  of  any  insurance 
upon  the  goods.  After  a  loss  had  been  in- 
curred, the  insurance  company  signed  a 
memorandum  by  which  the  face  of  the  in- 
surance was  reinstated,  proofs  of  loss  waived, 
and  provision  made  for  postponing  the 
question  of  indemnity  until  the  owner,  if 
the  carrier,  refused  to  pay,  had  used  efforts 
to  collect,  without  prejudice  to  the  own- 
er's claim  against  the  insurance  company. 
Hchi,  in  an  action  by  the  owner  against  the 
carrier,  that  the  carrier  was  not  entitled  to 
plead  in  bar  that  it  iiad  not  received  the 
benefit  of  the  insurance.  Inman  v.  South 
Carolina  R.  Co.,  37  Am.  «S-*  Eng.  R.  Cas.  663, 
129  U.  S.  128,  9  Sup.  Ct.  Rep.  249.— Distin- 
guished IN  Fayerweather  v.  Phenix  It)s. 
Co.,  118  N.  Y.  324. 

15.  W]icii  such  provision  avoids 
tlic  policy. — A  warranty  in  a  policy  of 
insurance  which  provides  that  the  insur- 
ance shall  not  enure  to  the  benefit  of  any  car- 
rier, is  a  valid  and  lawful  stipulation,  and  is 
not  in  restraint  of  trade  or  contrary  to  pub- 
lic policy ;  and  a  subsequent  agreement  be- 
tween the  insured  and  the  carrier  that  the 
latter  shall  be  subrogated  to  the  right  of 
the  insured  avoids  the  policy.  Insurance 
Co.  of  N.  A.  v.  Easton,  yj  Am.  &>  Eng.  R. 
Cas.  671,  73  TV.r.  167,  11  5.  JV.  Rep.  180.— 
Reviewing  British  &  F.  M.  Ins.  Co.  v. 
Gulf,  C.  &  S.  F.  R.  Co..  63  Tex.  475:  Phoe- 
nix !ns.  Co.  V.  Erie  &  W.  Transp.  Co.,  117 
U.  S.  312 ;  Rintoul  v.  New  York  C.  &  H.  R. 
R.  Co.,  16  Am.  &  Eng.  R.  Cas.  144,  17  Fed. 
Rep.  905 ;  Piatt  v.  Richmond,  Y.  R.  &  C.  R. 
Co.,  32  Am.  &  Eng.  R.  Cas.  519,  loS  N.  Y. 
358;  Jackson  Co.  v.  Boylston  Mut.  Ins.  Co., 
139  Mass.  508. — Car  stairs  v.  Mechanics'  5^ 
T.  Ins.  Co.,  16  Am.  &'  Eng.  R.  Cas.  142,  18 
Fed.  Rep.  473.— Approving  Phoenix  Ins. 
Co.  V.  Erie  &  W.  Transp.  Co.,  10  Biss.  (U. 
S.)  18.— Distinguished  in  Jackson  Co. 
V.  Boylston  Mut.  Ins.  Co.,  21  Am.  &  Eng. 
R.  Cas.  117,  139  Mass.  ^oi.— Fayerweather 


V.  Phenix  Ins.  Co..  42  Am.  iS-*  Eng.  R.  Cas. 
337,  I  iS  X.  ]-.  324,  23  .\.  E.  Rep.  192,  28  A'. 
]'.  .S'.  A'.  6S9;  ajjirming  22  J.  c»j  S.  545.— 
DisiiNGUisHiXG  Jackson  Co.  v.  Boylston 
Mut.  Ins.  Co.,  139  Mass.  50S ;  Inman  7'. 
South  Carolina  R.  Co.,  129  U.  S.  128. — Mis- 
souri Pac.  R.  Co.  V.  International  M.  Ins, 
Co.,  84  Tex,  149,  19  S.  IV.  Rep.\i^. 

In  case  of  such  inconsistent  stipulations 
a  payment  by  the  insurance  company 
would  be  merely  voluntary.  No  subroga- 
tion would  follow  from  such  payment 
against  the  carrier.  Missouri  Pac.  R.  Co.  v. 
International  M.  Ins.  Co.,  84  Tex.  149,  19  .S". 
IV.  Rep.  459. 

When  a  bill  of  lading  and  an  insurance 
policy  covering  any  loss  of  the  goods 
named  in  the  former  are  signed  at  tiie  same 
time,  but  the  policy  describes  the  property 
as  having  been  already  shipped  by  the  car- 
rier, the  insurance  company  will  be  held  to 
be  affected  with  notice  of  any  reservation 
in  the  bill  of  lading,  and  chargeable  with 
notice  of  the  circumstances  of  the  contract 
for  its  transportation,  entered  into  betweiMi 
the  shipper  and  the  carrier.  British  &^  /■'. 
M.  Ins.  Co.  V.  Gulf,  C.  &-  S.  F.  R.  Co.,  21 
Am.  &>  Eng.  R.  Cas.  112,  63  Tex.  475. — 
Reviewed  in  Insurance  Co.  of  N.  A.  7>. 
Easton,  37  Am.  &  Eng.  R.  Cas.  671,  75  Tex. 
167. 

III.  ACTIONS. 

10.  Jurisdiction— Proper  county. 

— Tlie  New  York  statute  requiring  actions  to 
recover  for  injuries  to  real  property  to  be 
tried  in  the  county  where  the  jiroperty  is 
situate  only  applies  where  the  cause  of  ac- 
tion arises  within  the  state,  and  does  not 
apply  where  the  action  is  brought  in  tiie 
state  by  an  insurance  company  against  a 
railroad  company  for  burning  a  barn  in  an- 
other state,  on  which  it  had  paid  the  insur- 
ance. Home  Ins.  Co.  v.  Pennsylvania  K. 
Co.,  II  Hun{N.V.)  182. 

17.  Who  may  sue,  {jrencrnlly.— Wiiere 
an  insurance  had  been  effected  on  goods 
shipped,  tiie  shipper  may  maintain  an  ac- 
tion against  the  carrier  for  damage  done  to 
the  goodo,  r,\)twiihstanding  the  liability  of 
the  msurer  to  him.  Such  is  not  like  a  case 
of  double  insurance ;  the  carrier  is  prima- 
rily liable,  and  may  be  sued  by  the  shipper, 
for  the  benefit  of  the  insurer,  even  though 
the  insurer  has  advanced  the  amount  of 
damage.  Ihtrnside  v.  Union  Steam  Boat 
Co.,  xoRich.  (So.  Car.)  113. 
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Where  a  carrier  insures  goods  held  by  it 
in  trust  as  carrier,  it  may  recover  for  goods 
destroyed  by  lire  for  the  loss  of  which  it 
was  not  liable  under  11  Geo.  IV.  &  i  Wm. 
IV..  c.  68.  London  ^~  .\'.  W.  A'.  Co.  v.  Glyn, 
I  Kl.  &^  El.  652,  5  ///;•.  X.  S.  1004,  28  L.  J. 
Q.  IS.  1 88,  7  IV.  A'.  238,  33  /..  r.  199. 

18.  ICij^iit  oi'  insurer  to  hu(>  wrong- 
doer.—The  insurer  of  goods  which  have 
been  destroyed  by  the  wrongful  act  of  an- 
other may,  as  the  real  parly  in  interest,  main- 
tain an  action  in  his  own  name  against  the 
wrong-doer,  under  the  provision  of  Mansf. 
Ark.  Dig.  ?  4933,  that  "  every  action  must 
be  j)rosccuted  in  the  name  of  the  real  party 
in  interest."  Marine  Ins.  Co.  v.  S/.  Louis,  I. 
M.  &•  S.  R.  Co.,  43  Am.  &•  En^'.  R  Cas.  79, 
41  Fed.  Rep.  643.  ~  Distingui.shiuj  in 
Home  Mnt.  Ins.  Co.  v.  Oregon  R.  &N.C0., 
20  Oreg.  569. 

Where  insured  property  is  destroyed 
through  the  negligence  of  a  railroad  com- 
pany and  the  insurance  company  has  paid 
the  owner  less  than  the  value  of  the  loss 
and  taken  a  pariial  assignment  of  his  right, 
it  cannot  sue  the  railroad  company  in  its 
own  name,  either  at  common  law  or  under 
the  Missouri  statutes,  but  the  action  must 
be  in  the  name  of  the  owner.  ^-Etna  Ins. 
Co.  V.  Hannibal  &'  St.  J.  R.  Co.,  3  Dill. 
{U.  S.)  I. 

Where  the  value  of  property  destroyed 
by  fire  occasioned  by  the  act  of  a  wrong- 
doer is  in  excess  of  the  amount  of  insurance 
money  paid  thereon,  and  the  owner  assigns 
his  claim  against  the  wrong-doer  to  the  ex- 
tent of  the  insurance  money  paid,  to  the 
insurer,  the  latter  has  only  a  joint  interest 
with  the  owner  in  a  single  cause  of  action 
and  cannot  sue  at  law  thereon  alone.  State 
Ins.  Co.  V.  Oregon  R.  6^  A'.  Co.,  20  Oreg.  563, 
26  Pac.  Rep.  838. 

A  town  insurance  company,  organized 
under  chapter  103,  Wis.  Laws  1872,  which 
iias  been  compelled  to  pay  a  loss  caused 
by  a  fire  started  through  the  negligence  of 
a  railroad  company,  may  take  an  assign- 
ment from  the  assured  of  the  whole  claim 
for  damages,  exceeding  the  amount  paid  by 
it,  and  recover  tiie  full  amount  thereof 
from  the  raihoad  company.  Hustisford F. 
M.  Ins.  Co.  V.  Chicago,  M.  &•  St.  P.  R.  Co., 
66  IVis.  58,  28  N.  W.  Rep.  64.— Distinguish- 
ing Dietrich  v.  Madison  Relief  Assoc,  45 
Wis.  79. 

19.  Matters  of  defense.— Where  grain 
was  insured  while  in  the  custody  of  a  rail- 


road company,  but  owned  by  commission 
merchants  doing  business  as  a  firm,  and 
neither  the  insurance  company  nor  its 
agents  made  any  inquiry  as  to  who  owned 
the  grain,  a  failure  to  notify  the  insurance 
company  of  a  subsequent  dissolution  of  the 
firm  would  not  defeat  the  policy.  P/iani.v 
Ins-  Co.  \.  Hamilton,  14    f/'fj//.  (d/.  6'.)  504. 


FIRE  LIMITS. 
Ordinances    forbidding   wooden    structures 
within,  see  Strkets  anu  Highways,  ^tOU. 


FIRE  REGISTERS. 
Patents  for,   see   Patents  kok  Inventions, 
37. 


FIREMEN. 
As  fellow-servants  with  other  employes,  see 
Fki.i.owskkvants,    24»,     250,    281- 
'.284,  370,880-388,400,410. 

—  experts,  see  Witnkssks,  183. 

Contributory  negligence  of  deceased,  in  ac- 
tions for  causing  death,  see  Death  uv 
VVkongfui,  Act,  217. 

When  may  be  sued  for  killing  stock,  see 
Animals,  Injuries  to,  324. 


FIRES. 


Action  for  destruction  of  wife's  properly  by, 
see  HusHANii  and  Wife,  12. 

spread  of,  when  barred    by    lapse  of 

time,  see  Limitations  of  Actions,  57. 

Constitutionality  of  statutes  imposing  lia- 
bility for  injuries  caused  by,  see  Stat- 
utes, 29. 

Costs  in  actions  for  causing,  see  Costs,  9. 

Evidence  of  danger  from,  on  assessment  of 
land  damages,  see  Eminent  Domain, 
01.3. 

Increased  danger  from,  as  an  element  of 
land  damages,  see  Eminent  Domain, 
701-704,  1193,  1239. 

Liability  of  lessor  road  for,  see  Leases,  etc, 
48. 

warehousemen  for  loss  by,  see  Express 

Companies,  58  ;  Warehousemen,  lO. 

Limitation  of  liability  against  loss  by,  see 
Bills  of  Lading,  73-80  ;  Carriage  of 
Merchandise,  684;  Limitation  of  Lia- 
bility, 18. 

Loss  of  goods  by,  liability  of  carrier  for,  see 
Carriage  of  Merchandise,  149. 

Presumption  arising  from  setting  out,  see 
Evidence,  127. 

Priority  of  mortgage  over  claims  for  loss  o£ 
goods  by,  see  Mortgages,    111. 
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Cet  by  independent  contractor,  liability  for, 
see  lM)Ki'i.NL)KNr  Contractors,  ii*2. 

Statement  of  cause  of  action  in  actions  for 
injuries  to  property  by,  see  Plkaoing, 
21). 

I,  STATUTES  COKSTBUED 852 

II.  COMPANY'S  NEOLIOENCE.   857 

1.  /«  Giiiera/ 857 

2.  Defective  Engines  and  Appli- 

ances     863 

a.  In  General 863 

b.  Spark  Arresters S65 

3.  Careless   Management   of  En- 

gine     867 

4.  Permitting  Combustible  Mate- 

rials on  Right  of  Way 869 

5.  Failure   to  Extinguish    Fires 

Once  Started 873 

6.  Allo7ving  Fire  to  Spread;  Prox- 

imate and  Remote  Cause ....   874 

7.  Negligence  Resulting  in   Ptr- 

sonal  Injury  or  Death  ;  Loss 

of  Cattle 883 

III.  CONTKIBUTORT  NEGLIGENCE S83 

1.  In  General 883 

2.  Allowing  the  Accumulation  of 

Combustible  Materials   890 

a.  Nearthe  Ripihtof  Way.  890 

b.  On  the  Right  of  Way..  892 
IV.  REMEDIES ;   PROCEDURE 893 

1.  In  General 893 

2.  Complaint ;  Declaration ;  Bill.  899 

a.  In  General 899 

b.  Alleging       Company's 

Negligence 902 

€.  Alleging  Absence  of 
Negligence  on  Plain- 
tiff's Part 906 

3.  Defenses  907 

4.  Evidence 908 

a.  Admissibility  on    Part 

of  Plaintiff,  General- 
ly   908 

b.  Admissibility  on    Part 

of  Company,  Gener- 
ally   912 

c.  Proof  of   Similar  Acts 

of      Negligence     on 
Part    of    Company ; 

Other  Fires 914 

^,  Weight  and  Sufficiency.  921 

e.  Presumptive  Evidence ; 

Rebuttal 930 

f.  Burden  of  Proof 938 

5.  Instructions 942 

6.  Questions  of  Law  and  Fact ., ,  949 


a.  In  General 949 

b.  Company's  Negligence.  950 

c.  Piainiid's  Contriljutory 

Negligence.  ...  957 

7.  Damages 959 

a.  In  General 959 

b.  Elements  and  Measure 

of  D;i mages  for  Prop- 
erty Destroyed  .-r  In- 
jured. . . 960 

c.  Interest 964 

d.  Evidence  on  Question 

of  Damages 964 

e.  Matters    in    Mitigation 

or  Reduction 966 

8.  Verdict ;  Judgment 967 

I.  STATUTES  CONSTRUED. « 

1.  Colorjulo.— The  act  of  1874  (Gen. 
St.  812,  §  2798),  niaiving  railroad  corporations 
liable  for  all  damages  by  fire  set  out  or 
caused  by  operating  their  roads,  is  constitu- 
tional. Union  Pac.  R.  Co.  v.  De  Busk,  38 
Am.  &*  Eng.  R.  Cas.  321,  12  Colo.  294,  20 
Pac.  Rep.  752,  3  L.  R.  A.  350.— Distin- 
GUISHEO  IN  Denver  &  R.  G.  R.  Co.  ■?'.  Out- 
calt,  2  Colo.  App.  395.  FoLi-owiiu  in 
Union  Pac.  R.  Co.  v.  Arthur,  2  Colo.  Apf). 
159.  Revikwed  in  Wadsworth  v.  Union 
Pac.  R.  Co.,  1 8  Colo.  600. —  Union  Pac.  A. 
Co.  V.  Artbur,  2  Colo.  App.  1 59,  29  I'ac.  Rep. 
1031. — Following  Union  Pac,  R.  Co.z/.  De 
Busk,  12  Colo.  296. 

Such  statutes  are  not  penal,  but  purely 
remedial  in  their  nature  ;  they  apply  to  cor- 
porations which  obtairred  their  charters  be- 
fore as  well  as  since  their  passage,  and  they 
should  receive  a  liberal  construction  such  as 
will  justly  promote  their  object.  Union 
Pac.  R.  Co.  V.  De  Bush,  38  Am.  &^  Eng.  R. 
Cas.  321,  12  Colo.  294,  20  Pac.  Rep.  752,  3  L. 
R.  A.  350. 

The  object  of  the  amendment  of  the  stat- 
ute (Sess.  Laws  1887,  p.  368)  was  to  facilitate 
adjustment  of  the  losses  and pri/na  facie  es- 
tablish  the  amount  of  damages  sustained  by 
reason  of  the  fire.  Denver,  T.  &"  G.  R.  Co. 
V.  De  Graff,  2  Colo.  App.  42, 29  Pac.  Rep.  664. 

*  Statutory  liability  of  railroad  companies  for 
destroying  property  by  fire,  see  note,  38  Am. 
Dec.  77. 

Constitutionality  of  statutes  imposing  liability 
for  fires,  see  38  Am.  &  Eno.  R.  Cas.  332,  abstr. 

Statutes  regulatinfi;  prairie  fires,  timber  fires, 
and  fire;  from  engine,  or  escaping  fires'  while 
burning  01  right  of  way,  see  note.  21  L.  R.  A. 
26t.  See  also  tost,  2'8,  33,  42,  59,  80, 
103,  188. 
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Gen.  St.  §  2798,  as  afTocting  doctrine  of 
contributory  nej,'ligence,  construed  Union 
Pac.  R.  Co.  V.  Art/iiir,  2  Colo.  App.  1 59,  29 
Pac.  Rip.  1031. 

2.  Connecticut.— The  act  of  18S1,  ch. 
92,  making  railroad  companies  responsible 
for  injuries  to  "  buildings  or  other  property  " 
by  tire  corninunicated  by  their  locomotives, 
and  giving  companies  an  insurable  interest 
in  such  property,  is  not  unconstitutional, 
cither  as  denying  railroad  companies  the 
e(pial  i)roiection  of  the  law,  or  in  taking 
their  property  without  due  process  of  law; 
nor  as  imp.iirii  l,  the  obligation  of  their 
cliarter  contracts  allowing  them  to  use  tire 
in  o;  iatiiig  their  engines,  especially  when 
applied  to  a  company  whose  charter  makes 
it  subject  to  all  general  laws  thereafter 
passecJ.  Grissfll  v.  llousatonic  R.  Co.,  33 
.lin.  Sr'  F.Uj^.  R.  Cas.  349,  54  Conn.  447,  4  jV. 
Jintf.  Ri-p.  85,  9  ^///.  Rip.  137.  — Criticis- 
ing AND  DISTINGUISHING  Zciglcr  Z'.  South 
.S:  N.  Ala.  R.  Co.. -58  Ala.  594.  Distin- 
GtMSlllNG  Durkee  7'.  Janesvillc,  28  Wis.  464; 
Ohio  &  M.  R.  Co.  7'.  Lackey,  78  111.  55. 
QuoriNG  Lyman  v.  Boston  &  W.  R.  Corp., 
4  Cush.  (Mass.)  290.  Rkvikwing  Rode- 
macher  v.  Milwaukee  &  St.  P.  R.  Co.,  41 
Iowa  297. 

The  words  "  buildings  or  other  property," 
used  in  the  above  statute,  include  fences  anv 
forest  trees.     Crissill  v.  llousatonic  R.  Co., 
32  Am.  &^  Eng.  R.  Cas.  349,  54  Conn.  447,  4 
A'.  E/ij;.  Rep.  85,  9  Ail.  Rep.  137. 

The  liability  of  a  company,  under  the 
above  statute,  does  not  depend  upon  its 
aijility  to  obtain  insurance  u,  in  such  "  build- 
ings or  other  property."  Grisscll  v.  Housa- 
tonic  R.  Co.,  32  Am.  &^  /-"«<•  A'.  Cas.  349,  54 
Conn.  447,  4  A'.  Eni;;.  Rep.  85,  9  Atl.  Rep. 
137. 

Under  act  of  1881,  ch.  92  (Gen.  St.  §  3581), 
making  railroads  liable  for  injury  to  prop- 
erty by  fire  communicated  by  locomotives, 
a  recovery  may  be  had  without  showing 
negligence,  if  the  property  owner  be  free 
fnjin  contributorj'  negligence.  Martin  v. 
AVtc  York  Gr^  A^  E.  R.  Co. ,  56  Am.  &^  Eng. 
R.  Cas.  79,  62  Conn.  331,  25  Ail  Rep.  239. 

A  statute  making  railroads  liable  "  when 
any  injury  is  done  to  a  building  or  other 
property"  by  fire  communicated  from  a 
locomotive,  includes  an  injury  to  personal 
property  as  well  as  real  estate.  The  statute 
is  remedial,  and  should  be  construed  with 
reference  to  the  evil  the  legislature  intended 
to  suppress.    Martin  v.  A'ew  York  &•  N.  E. 


R.  Co.,  56  Am.  &*  Eng.  R.  Cas.  79,  62  Coitn. 
331,  25  ,///.  Rep.  239.  See  also  SiminonJs  v. 
AVw  York  &*  A'.  E.  R.  Co.,  23  Atn.  &•  Eng. 
R,  Cas.  369,  52  Conn.  264,  52  ^Im.  Rip.  587. 

J{.  Illinois.— Under  the  act  of  i«74,  ;;  2, 
with  respect  to  the  duty  of  comijanies  to 
keep  their  rights  of  way  clear  of  C(jmbiisti- 
ble  materials,  alloAiii,'^  the  accumulation  of 
material  other  than  li-ad  grass  is  not  neg- 
ligence,  unless  it  be  dangerous.  Chicago  iS>» 
E.  I.  R.  Co.  V.  Gcyctte,  43  Am.  &*  Eng.  R. 
Cas.  36,  133  .21,  24  N.  E.  /,</.  549;  af- 
Jinning  32  ///.  App.  574. 

Starr  &  Curtis  .St.  .  h.  114,  §  53,  respect- 
ing the  duly  of  niilnxid  companies  to  keep 
tlieir  rights  of  way  clear  of  dead  grass,  etc., 
applies  to  the  winter  as  well  as  summer 
time.  Indiana,  B.  &^  IV.  R.  Co.  v.  AVtv- 
wander,  2 1  ///.  .,'///.  305. 

4.  lowu.— Iowa  Code,  §  12S9,  rendering 
companies  liable  for  all  damages  by  tire  oc- 
casioned by  the  operation  of  their  roads,  is 
not  unconstitutional.  Rodemacher  v.  Mil- 
7vaiikce  &>  St.  P.  R.  Co.,  41  Io7iia  297.  — 
QUfJTiNG  Thorpe  v.  Rutland  &  B.  K.  Co., 
27  Vt.  140.  Rkvikwing  Ohio  &  M.  R.  Co. 
V.  McClelland,  25  111,  140;  Gorman  v.  Paci- 
fic R.  Co.,  26  Mo.  441.— D1.STINGUISIIKD  IN 
Bielenberg  v.  Montana  Union  R.  Co.,  8 
Mont.  271.  Revikwki)  in  Grissell  v.  Hou- 
satonic  R.  Co.,  32  Am.  &  Eng.  R.  Cas.  349, 
54  Conn.  447,  4  N.  Eng.  Rep.  85,  9  Atl.  Rep. 
137  ;  Small  t^.  Chicago,  R.  I.  &  P.  R.  Co.,  50 
Iowa  338. 

Where  fire  was  communicated  from  an 
engine  owned  by  a  railroad  to  an  elevator, 
and  thence  to  plaintiff's  mill,  proof  that  the 
mill  was  on  tiie  company's  land  is  in;ma- 
terial,  since  under  the  code,  §^  1976-1981. 
where  an  occapant  of  land  has  color  of  title 
thereto,  and  in  good  faith  has  made  valu- 
able improvements  thereon,  he  is  entitled 
to  pay  therefor,  where  it  is  determined  he  is 
not  the  rightful  owner.  Mihuaukee  &>  S/. 
P.  R.  Co.  V.  Kellogg,  94  U.  S.  469,  17  Am. 
Ry.  Rep.  309. 

Neither  would  proof  of  such  ownership 
change  the  degree  of  care  and  prudence  the 
company  was  bound  to  exercise  to  prevent 
the  fire;  nor  would  it  tend  to  show  C(jn- 
tributory  negligence  on  the  part  of  plainiili. 
Mihoankee  &^  St.  P.  R.  Co.  v.  Kellogg,  94  L . 
S.  469,  17  Am.  Ry.  Rep.  309. — QuuiKij  ix 
Georgetown,  B.  &  L.  R.  Co.  v.  Eagles,  9 
Colo.  544;  Liming  v.  Illinois  C.  R.  Co.,  bi 
Iowa  246. 

6.  Kansas. —  Where  the  company  lia.o 
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used  proper  care  and  skill  in  the  construc- 
tion and  operation  of  its  locorMotive,  it  is 
not  responsible  for  a  prairie  tire,  ciiused 
witliout  its  ne^^liyence  in  other  respects, 
under  Kan.  Gen.  St.  1122.  cli.  18.  Missouri, 
K.  &^  T.  K.  Co.  V.  Davidson,  14  Kan.  349. 

Comp.  Laws  1S85,  cli.  iiS,  §  2,  does  not 
auihorize  a  recovery  against  a  company  [or 
a  fire  caused  by  burning  dry  grass  and 
weeds  on  its  right  of  way,  in  the  perform- 
ance of  its  duty  to  prevent  an  accumulation 
thereof,  when  there  is  no  negligence  or 
carelessness  on  the  part  of  the  company, 
and  when  the  damages  claimed  are  the  re- 
sult of  unavoidable  accident  only.  Atchi- 
soii,  T.  &-=  S.  F.  R.  Co.  V.  Dennis,  32  Am.  &^ 
E>ig.  R.  Cas.  318,  38  Kan.  424,  17  Pac.  Rep. 

I53- 

The  act  of  1885.  ch.  155,  e-itiiled  "An 
act  relating  to  the  liability  of  railroads  for 
damages  by  fire,"  and  making  the  occur- 
rence of  fire,  caused  by  the  operation  of  a 
railroad, /r?;«rt/rtiriV?  evidence  of  negligence, 
is  not  void  for  failing  to  clearly  express  the 
s'lbject-malter  of  the  act  in  the  title,  nor 
because  it  is  partial  and  unequal  in  its  oper- 
ation. Missouri  Pac.  R.  Co.  v.  Merrill,  40 
Kan.  404,  19  Pac.  Rep.  793.— Quoted  in 
Ft.  Scott.  W.  &  W.  R.  Co.  V.  Karracker,  46 
Kan.  511.  See  also  Missouri  Pac.  R.  Co.  v. 
Cady,  44  Kan.  633,  24  Pac.  Rep.  10S8. 

In  actions  for  damages  caused  by  fire,  un- 
der the  Comp.  Laws  1888,  ch.  84,  §  loi,  it  is 
only  necessary  for  the  plaintiff  to  establish 
the  fact  that  fire  was  caused  by  the  opera- 
tion of  the  defendant's  road,  and  to  prove 
the  amount  of  damages.  Atchison,  T.  &j> 
S.  F.  R.  Co.  V.  Gibson,  42  Kan.  34,  21  Pac. 
Rep.  788. 

The  statute  allowing  recovery  of  attor- 
ney's fee,  construed.  Ft.  Scott,  IV.  (S^  IV. 
R.  Co.  V.  Tubbs,  49  Am.  &>  Eng.  R.  Cas.  685, 
47  Kan.  630,  28  Pac.  Rep.  612.  Ft.  Scott, 
W.  &*  W.  R.  Co.  V.  Karrac':er,  46  Kan. 
511,  26  Pac.  Rep.  1027. 

O.  Kentucky.— The  act  of  January  30, 
1S74,  as  to  the  use  of  spark  arresters,  does 
not  require  the  use  of  absolutely  spark-proof 
appliances,  but  only  the  most  effectual 
known  preventives  of  practical  use.  Louis- 
ville Sr'  X.  R.  Co.  V.  Taylor,  92  Ky.  55,  175. 
PV.  Rep.  1 98. 

7.  Maine.— The  act  of  1842,  ch.  9,  §  5, 
making  companies  liable  for  damages  to 
buildings  or  other  property  along  the  route 
of  the  road,  by  sparks  from  locomotives,  and 
giving  companies  an  insurable  interest  in 


such  property,  applies  to  both  real  and  per- 
sonal property,  but  is  limited  to  property 
permanently  located  near  the  road  ;  and  it 
\v  5uld  not  include  posts  deposited  near  the 
track,  but  intended  to  be  moved  to  some 
other  place  for  use.  Chapman  v.  Atlantic 
&•  St.  L.  R.  Co.,  37  J/a  92.  —  DiSAPPUCJVED 
IN  Ross  V.  Boston  &  W.  R.  Co.,  6  Allen 
(Mass.)  87.  Distinguished  in  Pratt  v. 
Atlantic  &  St.  L.  R.  Co.,  42  Me.  579.  Fol- 
lowed in  Hooksett  V.  Concord  R.  Co.,  38 
N.  H.  242.  Reviewed  in  Thatcher  v. 
Maine  C.  R.  Co.,  85  Me.  502. 

But  the  statute  is  sufficiently  broad  to 
comprehend  growing  trees,  as  a  company 
may  have  an  insurable  interest  therein, 
though  they  are  not  extensively  insured. 
Pratt  V.  Atlantic  &>  St.  L.  R.  Co.,  42  Me. 
579.  -  Distinguishing  Chapman  v.  At- 
lantic &  St.  L.  W.  Co..  37  Me.  92.— Dis.vp- 
PROVED  IN  Ross  V.  Bosion  cS:  W.  R.  Co., 
6  Allen  (Mass.) 87.  Reviewed  in  Thatcher 
V.  Maine  C.  R.  Co.,  85  Me.  502. 

The  language  of  the  statute,  "along  the 
route,"  applies  to  buildings  near  and  adja- 
cent to  the  railroad  so  as  to  be  exposed  to 
the  danger  of  lire  from  the  engines.  Pratt 
V.  Atlantic  &^  St.  L.  R.  Co.,  42  Me.  579. 

A  building  separated  by  a  street  from 
that  upon  which  the  fire  from  the  engine 
fell,  and  growing  timber  three  hundred  feet 
from  the  track, are  "along  the  route"  with- 
in the  purview  of  the  statute.  Pratt  v.  At- 
lantic &^  St.  L.  R.  Co.,  42  Me.  579. 

A  company  is  not  liable  under  Rev.  St. 
ch.  51,  §  64,  for  damages  to  a  pile  of  sleepers 
deposited  near  its  track,  caused  by  fire  com- 
municated from  one  of  its  locomotives. 
Lotvney  v.  New  Brunswick  R.  Co.,  29  Am. 
&>  Eug.  R.  Cas.  1 16,  78  Me.  479,  7  All.  Rep. 
381.  —  Reviewed  in  Thatchers.  Maine  C. 
R.  Co.,  85  Me.  502. 

But  it  is  liable  for  damage  to  lumber  piled 
in  a  permanent  lumber  yard  near  its  track, 
caused  by  fire  communicated  from  its  loco- 
motives. Thatcher  v.  Maine  C.  R.  Co.,  8-i 
Me.  502,  27  Atl.  Rep.  519.  —  Reviewing 
Chapman  v.  Atlantic  &  St.  L.  R.  Co.,  37 
Ma.  92;  Pratt  v.  Atlantic  &  St.  L.  R.  Co., 
42  Me.  579 ;  Stearns  v.  Atlantic  &  St.  L.  R. 
Co.,  46  Me.  95;  Bean  v.  Atlantic  &  St.  L. 
R.  Co.,  63  Me.  294 ;  Lowney  v.  New  Bruns- 
wick R.  Co.,  78  Me.  479. 

8.  Marjiaiid.— The  act  of  1837,  ch.  309, 
made  a  company  liable  for  damages  caused 
by  fire  communicated  from  its  engine, 
whether  or  not  there  was  negligence  on  the 
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part  of  the  company,  and  the  act  of  1S3S, 
ch.  244,  declared  that  the  company  should 
be  responsible,  unless  it  was  shown  that  it 
was  "  without  any  negligence."  Held,  that 
the  latter  act  repealed  the  former  in  regard 
to  negligence,  z.\\6.  restored  the  common 
law  rules,  except  that  the  onus  of  showing 
the  absence  of  negligence  wa.">  upon  the 
company;  and  that  the  phrase  "without 
any  negligence"  nie;int  "  without  anv  negli- 
gence occasioned  by  the  want  of  reasonable 
diligence,"  which  reasonable  diligence  con- 
sists in  using  upon  the  road  engines  properly 
constructed,  in  good  order,  and  having  such 
means  of  preventing  fires  by  sparks  as  are 
known  to  be  usual  and  consistent  with  the 
production  of  proper  speed,  the  engines  be- 
ing managed  by  skilful,  prudent,  and  dis- 
creet persons.  Biiltimorc  &^  S.  R.  Co.  v. 
U'oodrujf.  4  Mil.  242.— Followed  in  Bal- 
timore &  O.  R.  Co.  7/.  Lamborn,  12  Md.  257. 
—Iniltiiiwrc  &o  O.  R.  Co.  V.  Shipley,  39  j^ld. 
251,   II  Am.  Ry.  Rep.  269. 

By  the  act  of  1838,  when  the  fire  is 
proved,  the  law  raises  the  presumption  of 
negligence,  and  therefore  the  charge  of  neg- 
ligence in  the  declaration  is  proved  by 
showing  that  the  fire  was  occasioned  by  the 
defendant.  Ballimore  iS~»  S.  R.  Co.  v.  Wood- 
riijr,  4  -lA/.  242. 

Section  i ,  art.  77,  of  the  Code  of  Pub.  Gen. 
Laws,  making  con. panics  responsiblfe  for 
fires  occasioned  by  tlieir  engines  upon  any 
of  their  roads,  applies  not  only  to  a  case 
where  a  party  had  suffered  damage  by  fire 
communicated  by  sparks  flying  from  the 
smoke-stack,  or  by  sparks,  coa's,  or  fire 
dropping  from  or  flying  out  of  the  furnace  or 
ash  pan  of  the  engine,  but  also  to  a  case 
where  the  fire  was  communicated  from  coals 
or  cinders  thrown  from  the  engine  by  the 
servants  of  the  company  having  charge  of  it. 
Baltimore  ^  0.  R  Co.  v.  Dorsey,  Z7  Md.  19. 

1>.  Massaclmsetts.— The  act  of  1S40, 
ch.  85,  §  I,  with  reference  to  the  spread  of 
fire  communicated  by  an  engine,  allows  the 
owner  of  a  house  si.xty  feet  away  from  the 
place  where  the  fire  originated  to  recver, 
where  sparks  were  blown  upon  it  from  a 
building  nearer  the  track  which  was  set  on 
fire  by  the  engine.  Hart  v.  li'estern  R, 
Corp.,  13  Mete.  {Mass.)  99. 

The  act  of  1840,  ch.  85,  applies  to  rail- 
roads established  before  as  well  as  since  its 
passage ;  and  extends  as  well  to  estates  a 
part  of  which  is  conveyed  by  tiie  owner,  as 
to  those  of  which  a  part  is  taken  by  author- 


ity of  law,  for  the  purposes  of  a  railroad. 
Lyman  v.  Boston  &«  W.  R.  Corp.,  4  Ciish. 
(Mass.)  2SS.— OuoTED  IN  Grissell  :'.  Hou- 
saiouic  K.  Co.,  32  Am.  &  Eng.  R.  Cas.  349, 
54  Conn.  447,  4  N.  Eng.  Rep.  85,  9  Atl.  Rep. 
137  ;  Kansas  Pac.  R.  Co.  7/.  Mower,  16  Kan. 
573.  Rev'ewed  in  Gorman  v.  Pacific  R. 
Co.,  26  Mo.  441. 

The  act  of  1840,  ch.  85,  extends  to  such 
things  as  tools,  patterns,  lumber  in  shop, 
and  fences.  Tras/c  v.  Hartford  €^  N.  H. 
R.  Co.,  16  Gray  (Mass.)  71. 

The  act  of  1840  extends  to  personal  prop- 
e.  ty,  although  a  railroad  corporation  had  no 
knowledge  or  reasonable  cause  to  believe 
that  such  property  was  situated  where  i-t 
might  be  so  injured.  Ross  v.  Boston  &>  JV. 
R.  Co.,  6  Allen  (.Uass.)  87. — Dis.vi'PRoving 
Chapman  v.  Atlantic  &  St.  L.  R.  Co.,  37  Me. 
92 ;  Pratt  v.  Atlantic  &  St.  L.  R.  Co.,  43 
Me.  579. 

The  provision  of  the  Gen.  St.  ch.  63,  § 
loi,  by  which  every  railroad  orjioration  is 
made  responsible  to  any  person  or  corpora- 
lion  whose  property  or  buildings  are  injured 
by  fire  communicated  by  its  engines,  is  not 
penal,  but  remedial,  giving  all  the  damages 
to  the  party  injured.  Daniels  \.  Hart,  118 
Jllass.  543. 

Gen.  St.  ch.  63,  §  loi,  makes  the  com- 
pany liable  for  the  destruction  of  timber 
half  a  mile  away,  where  the  fire  spreads 
from  grass  burning  near  the  track  in  a  di- 
rect line  to  sncii  timber,  Perley  v.  Eastern 
R.  Co.,  98  Ma.y\.  414. 

10.  Micliisaii.— How.  St.  §  3378,  mak- 
ing comi)anies  liable  for  all  loss  or  d.image 
to  property  by  fire  originating  from  en- 
gines, unless  proof  is  madi;  to  the  satisfac- 
tion of  the  jury  that  the  machinery,  smoke- 
stack, or  fire-boxes  of  such  engines  were  in 
good  order  and  properly  managed,  contem- 
plates the  communication  of  fire,  and  con- 
sequent loss  and  damage,  notwithstanding 
the  exercise  of  prudence  and  care  in  the 
selection  of  appliances  and  in  the  manage- 
ment and  operation  of  trains ;  and  it  fixes 
the  standard  of  condition  and  management, 
but  docs  not  attempt  to  establish  a  standard 
of  kind  or  quality  of  appliances.  Hainan  v. 
Chicago,  D.  &^  C.  G.  T.  J.  R.  Co.,  49  Am. 
(S~»  Eng.  R.  Cas.  670,  S6  Mich.  615,  49  A'.  IV. 
Rep.  509. 

11.  3Ilssis8ipi>i.— Section  1054  of  the 
code  of  1 8S0,  which  provides  that  a  company 
shall  be  liable  for  damages  reeulting  from 
the   negligence  or  mismanagement  of   its 
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agents,  engineers,  or  clerks,  is  but  declara- 
tory of  a  principle  of  the  common  law.  Mo- 
bile &•  O.  R.  Co.  V.  Gray,  2^  A//i.  &^  E'ljf-  •^• 
Cas.  373,  62  Miss.  3S3. 

12.  Montana.— Laws  of  i88i,p.  71,  §  7, 
with  respect  to  tlie  duty  of  companies  to 
keep  their  tracks  free  from  combustible  ma- 
terial, makes  it  as  much  the  duty  of  the 
company  to  so  ki^ep  the  right  of  way,  as  to 
use  means  to  prevent  the  emission  of  sparks ; 
;ind  such  statute  does  not  trench  upon  the 
chartered  rights  of  a  company  chartered  by 
act  of  congress.  Diamond  v.  Nortluin  Pac. 
K.  Co.,  2()  Am.  G^  i''>ig-  /»'•  Cas.  W],  (3  Mont. 
5S0,  13  Vac.  Rep.  367. 

i;j.  New  Hampshire.— Railroads  en- 
gaged in  interstate  commerce  are  not  ex- 
empt by  their  federal  constiiutional  riglits 
from  the  o[ieration  of  Gen.  laws,  ch.  162,  § 
8,  which  makes  the  proprietors  of  every 
railroad  liable  as  insurers  for  damage  done 
by  fire  from  a  locomotive  on  their  road. 
Smith  V.  Boston  &^  M.  R.  Co.,  63  N.  H.  25. 

Rev.  St.  cli.  142.  ^  8,  respecting  the  abso- 
lute liability  of  railroad  companies  for  fires 
set  out  by  any  locomotive  on  the  road,  in- 
terpreted and  construed.  Hooksctt  v.  Con- 
cord R.  Co.,  38  a;  H.  242.  RowcU  V.  Rail- 
road Co.,  57  A'.  //.  132.  S*e  also  Hascltine 
V.  Concord  R.  Co.,  35  Am.  &>  Eng.  R.  Cas. 
236,  64  jY.  H.  545,  15  Atl.  Ri-p.  143. 

14.  South  Carolina.— Under  Gen.  St. 
§  1511,  the  liability  of  a  company  for  lire 
comnmiiicated  by  its  engines,  or  having 
ori.tjinated  within  its  right  of  way,  attaches 
without  regard  to  the  question  of  negli- 
gence or  pro.ximate  cause.  Tlioinpson  v. 
Richmond  &»  D.  R.  Co.,  24  So.  Car.  366. 

An  act  of  the  legislature,  making  railroad 
corporations  responsible  to  others  ior  fires 
caused  by  sparks  from  engines,  wittiout  re- 
gard to  negligence,  is  not  an  exercise  of  the 
police  power.  McCandless  v.  Richmond  &• 
D.  R.  Co.,  38  So.  Car.  103,  16  S.  E.  Rep.  429. 

The  provision  as  to  damages  from  com- 
municated (ires  along  the  right  of  way  of  a 
railroad  does  not  abridge  the  privileges  or 
immunities  of  the  railroad  corporation,  nor 
deprive  it  of  property  without  due  process 
of  law,  nor  deny  to  it  the  equal  protection 
of  the  laws,  within  the  meaning  of  the  four- 
teenth amendment  to  the  United  States 
constitution.  AfcCa>idli\<:s  v.  Richmond  &* 
D.  R.  Co.,  38  So.  Car.  103,  16  5.  E.  Rep. 
429. —  RKVir.wiNG  Danner  v.  South  Caro- 
lina li.  Co.,  4  Rich.  (So.  Car.)  329. 

Nor  is  the  obligation  of  any  contract  im- 


paired by  such  an  enactment,  nor  (the  lessee 
being  the  corporation  of  another  state)  is 
there  any  interference  with  the  control  of 
congress  over  interstate  commerce.  Mc- 
Candless  v.  Richmond  &^  D.  R,  Co.,  38  So. 
Car.  103,  16  S.  E.  Rep.  429, 

Nor  is  it  in  violation  of  those  provisions 
of  the  state  constitution  which  prohibit 
discriminations  and  unequal  restraints  and 
disqualifications,  the  dispcjssession  of  prop- 
erty otherwise  than  by  the  law  of  the  land, 
and  the  taking  of  private  property  without 
consent  or  compensation.  McCandless  v. 
Richmond  &>  J}.  R.  Co.,  38  So.  Car.  103,  16 
S.  E.  Rep.  429. 

15.  Utah.— The  statute  relating  to  the 
communication  and  spread  of  lire  (C.  L.  § 
503)  casts  the  burden  on  the  company  to 
show  that  the  fire  was  not  the  result  of  its 
negligence.  Anderson  v.  Wasatch  &»/.  V. 
R.  Co.,  2  Utah  518. 

1«.  Vermont. -Gen.  St.  ch.  28,  ?g  78. 
79,  making  companies  liable  for  damages  to 
any  building  or  other  property  along  the 
route  of  a  railroad,  by  sparks  communicated 
from  a  locomotive, and  giving  the  companies 
an  insurable  interest  in  snch  property,  in- 
cludes all  property  in  proximity  to  the  rail- 
road, whether  such  property  is  outside  of 
the  company's  right  of  way  or  lawfully  on 
the  same.  Grand  Trunk  R.  Co.  v.  Richard- 
son, 91  U.  S.  454.— OuoTKD  IN  Laird  7A 
Connecticut  &  P.  R.  R.  Co.,  43  Am.&  Eng. 
R.  Cas.  63,  62  N.  H.  254. 

And  the  above  statute  applies  to  build- 
ings and  property  destroyed  by  a  fire 
spreading  from  other  buildings  or  property 
to  which  it  is  first  communicated.  Grand 
Trunk  R.  Co.  v.  Richardson,  91  [7.  S.  454. 

17.  Canadian.— Plaintiff  sued  defend- 
ants for  having  negligently  allowed  dry 
wood  and  leaves  to  accumulate  on  their 
track,  which  became  ignitrd  by  their  engine 
and  extended  to  plaintiff's  huul,  destroying 
his  trees,  etc.  He/d,  that  this  was  an  injury 
sustained  "  by  reason  of  the  railway  "within 
section  S3  of  Consol.  St.  C.  c.  66,  and  that 
the  plaintiff,  suing  more  than  six  months 
after  such  injury,  was  therefore  barred. 
McCallum  v.  Grand  Trunk  R.  Co.,  30  U.  C. 
Q.  B.  122.— Quoting  Hammersmith  &  C. 
R.  Co.  7'.  Brand,  L.  R.  4  H.  L.  Cas.  220, 
Reviewing  Browner/.  Brockville  &  O.  R. 
Co.,  20  U.  C.  Q  B.  202.— Followed  in 
May  7A  Ontario  &  Q.  R.  Co.,  10  Ont.  70. 
Reviewed  in  Anderson  v.  Canadian  Pac. 
R.  Co.,  17  Ont.  74.7. 
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18.  English.— A  fire  arising  from  neg- 
ligence is  not  a  fire  "  accidentally  begun" 
within  the  meaning  of  the  act  of  Anne  (6 
Anne,  ch.  31,  §  67),  as  amended  by  the  act 
of  George  III.  (14  Geo.  III.,  ch.  78,  §  -jG), 
providing  for  exemption  of  liability  for  fires 
accidentally  begun.  Wckb  v.  Ko>iic,  IV.  iSr* 
O.  A\  Co.,  49  iV.  I'.  420,  4  Am.  Ry.  Rep. 
547  ;  affirming  3  Lans.  453. 

Those  statutes  are  not  excluded  in  all 
cases  where  the  lire  is  caused  by  negligence, 
but  tliey  do  not  apply  where  it  has  been 
intentionally  lighted  by  defendant.  Jaffrcy 
V.  Toronto,  G.  &^B.  R.  Co.,  24  U.  C.  C.  P. 
271. 

n.  COMPANY'S    NEOLIOENCE. 

1.  In  General.* 

10.  Uiglitto  use  lire.— The  exercise, 
employment,  and  use  by  the  railroad  of  the 
dangerous  and  destructive  element  of  fire, 
to  which  it  had  a  right,  should  be  carefully 
limited  with  just  regard  to  the  rights  of 
others.  Lont^abaiigh  v.  Virginia  CitySr^  T. 
R.  Co.,  9  Ncv.  271. 

Authority  to  use  a  steam  engine  for  the 
purpose  of  propelling  cars  is  authority  to 
emit  sparks  therefrom;  and  if  the  most 
approved  means  which  science  and  skill 
have  invented  are  applied  to  prevent  sparks 
from  causing  injuries,  the  radroad  company 
is  not  liable  in  case  damage  is  occasioned 
by  a  tire  cominunicaied  in  that  miinner. 
Rood  V.  Nc7i>  York  (S~»  E.  R.  Co.,  i8  Rarb.  (X. 
Y.)  80. — RliVlKWF.i)  IN  Gerke  v.  California 
Steam  Nav.  Co.,  9  Cal.  251  ;  Small  v.  Clii- 
cago,  R.  I.  &  P.  R.  Co.,  50  Iowa  338. 

Where  the  legislature  has  sanctioned  and 
authorized  the  use  of  a  particular  thing,  as 
an  engine,  and  it  is  used  for  the  purpose  for 
which  it  was  authorized,  and  every  pre- 
caution had  been  observed  to  prevent  the 
injury,  the  sanction  of  the  legislature  car- 
ries with  it  its  consequence  that  if  the 
damages  result  from  the  use  of  such  thing, 
independently  of  negligence,  the  party  using 
it  is  not  responsible.     Hoiislon  iS~»  7",  C.  R. 

*  Liability  of  r.iilroad  company  for  fires  started 
from  enifines,  see  notes,  2  Am.  cS:  Eno.  R.  Cas. 
275;  7  i'i.  534;  13  ''f-  4S7;  2<)  Id.  129;  35  Id. 
242;  38  Am.  Dec  70;  6  Am.  Rki>.  597;  3  L.  R. 
A.  639:  9  Id.  750. 

What  is  negligence  as  applied  to  setting  out 
fires,  sec  note,  21  L.  R.   \.  256. 

Liability  of  company  for  fires  communicated 
while  burning  off  right  of  wai-  or  from  sparks 
from  engine,  see  note.  1 1  L.  R.  A.  506.  See  also 
/>oj/,17C-18J),  313-323. 


Co.  V.  McDonough,  I  Tex.  App.  {Civ.  Cas^ 

354- 

Railroad  companies  have  a  right  to  run 
steam  engines  on  their  roads,  but  they  have 
no  right  to  scatter  fire  along  the  tracks ;  and 
when  it  is  found  that  this  '.^  done  and  the 
property  of  others  destroyed,  with  no  ex- 
planation of  the  cause,  tlie  jury  are  warranted 
in  inferring  that  there  has  been  some  neg- 
lect. Houston  &^  T.  C.R.Co.v.McDonough, 
I  Tex.  App.  {Civ.  Cas.)  354.  See  also  Bur- 
lington &•  M.  R.  Co.  V.  IVistover,  4  A'<7^268. 

20.  Uislis  assumed  I>>  tlie  iittjiicent 
landowner.— If  in  the  necessary  use  of 
fire  for  the  production  of  Steam,  by  the 
usual  and  best  approved  appliances,  with- 
out negligence,  sparks  esca[)e  from  a  loco- 
motive engine,  and  set  on  fire  the  premises 
of  adjacent  owners  of  property,  such  loss 
must  be  borne  by  the  owner  as  one  of  the 
incidents  of  the  operation  of  railroads. 
U'/iite  V.  Chicago,  M.  &^  St.  P.  R.  Co.,  1  S. 

Dak.  326,  47  N.  IV.  Rep.  146.  Burlington 
£-.!/.  R.  Co.  V.  Westo^'cr,  4  Neb.  268.  Pliil- 
adelphia  (S->  R.  R.  Co.  v.  Hcndrickson,  80  Pa. 
5/.  182. 

Where  one  conveys  a  right  of  way  for  a 
railroad,  he  takes  the  risk  of  injuries  from 
fire  occasioned  without  negligence  on  the 
part  <.>{  the  company,  due  to  the  lawful  and 
legitimate  use  and  operation  of  its  road. 
Rood  V.  Nciu  York  &*  E.  R.  Co.,  iS  Inirl>.  {A'. 
Y.)  So. 

Every  adjacent  owner  may  lawfully  de- 
posit personalty  or  erect  buildings  up(Mi  his 
own  premises  near  a  track,  yet  in  so  doing 
he  takes  upon  himself  the  additional  risk  of 
danger  from  fire  •:aused  by  the  operation  of 
clie  railroad.  Indianapolis  &>  C.  R.  Co.  v. 
Parainore,  31  Ind.  143. 

21.  Rule  of  liability  (leiieiident 
upon  neglifyeiico.— The  liability  <jf  a  rail- 
road company  for  setting  fire  to  a  building 
by  sparks  from  a  locomotive,  depends  upon 
whether  there  was  negligence,  which  means 
some  wrongful  or  unauthorized  act,  or  the 
omission  of  some  duty.  Sheldon  v.  Hud- 
son River  R.  t'^.,  14  X.  Y.  218;  revers- 
ing 29  narb.zid. — F()(,L<)VVING  Holbrof)k7'. 
Utica  &  S.  R.  Co..  12  N.  Y.  236.— Nor  fol- 
lowed IN  Koontz  V.  Oregon  R.  &  N.  Co., 
20  Oreg.  3. — Macon  S^  W.  R.  Co.  v.  Mc- 
Connell,  31  Ga.  133.  Ft.  Worth  <S-  D.  C. 
R.  Co.  V.  Hogsett,  67  Tex.  685,  4  S.   IV.  Rep. 

365- 

Companies  must  take  proper  precautions 
to   prevent   injuries  by  reason   of   fires  to 


m 


858 


FIRES,  122. 


:/^i- 


t    :!.?■ 


,,\f 


>•: 


KM 


lands   through   which  they  pass.    Ba//  v. 
CrrtwrjT  TrunA  Ji.  Co.,  i6  d/.  C.  C.  T'.  252. 

The  company  cannot,  because  of  the  exi- 
gencies of  its  business,  inflict  loss  upon  the 
owners  of  adjacent  property  by  fire  which 
could  have  been  avoided  by  tlie  use  of  care 
and  precaution.  Forest  Glen  B.  &•  T.  Co. 
V.  Chicago,  M.  &^  Si.  P.  K.  Co.,  33  ///.  App. 
565. 

The  company  cannot  impose  conditions 
on  otlicrs  in  order  to  sliicid  itself  from 
its  own  negligence  in  the  use  of  fire  in  the 
operation  of  its  engines  and  road.  />'«;•- 
Huston  &>  M.  A'.  Co.  v.  IVeslover,  4  Neb. 
26S. 

In  order  to  charge  the  company  when  the 
allegation  is  that  the  fire  was  caused  by 
sparks  from  the  engine,  the  jury  must  afiir- 
niatively  find  that  this  was  true,  and  that 
the  damage  was  caused  by  the  negligence 
of  the  servants  or  agents  of  the  company. 
International  5^  G.  A'.  K.  Co.  v,  Tiinincr- 
inann,  61  Tex.  660. 

Railroad  companies  are  required  to  make 
full  restitution  for  property  that  may  be 
negligently  destroyed  by  fire.  Texas  &•  P. 
R.  Co.  V.  Hos/;ins,2  Te.x.App.  {Civ.Cas.)  55. 

22.  Not  liable  when  ire6  from 
fault. — A  railroad  company  free  from  neg- 
ligence is  not  liable  for  damages  from  fire 
kindled  by  the  sparks  from  locomotives. 
Ne^i'ton  V.  New  York  &^  N.  E.  R.  Co.,  32 
Ant.  &*  Eng.  R.  Cas.  347,  56  Conn.  21,  5  A''. 
Eng.  Rep.  615,  12  At  I.  Rep.  644.  Georgia 
R.  Co.  V.  Lawrence,  74  Ga.  534.  Lo^wney  v. 
Ne^o  Brunswick  R.  Co.,  29  Ant.  &•  Eng.  R. 
Cas.  116,  78  Me.  479,  7  Atl.  Rep.  381.  Ball 
V.  Grand  Trunk  R.  Co.,  16  U.  C.  C.  P.  252. 
— FoLLOWiNO  Hill  7A  Ontario,  S.  &  H.  R. 
U.  Co.,  13  U.  C.  Q.  B.  503;  Piggot  V.  Ea^> 
ern  Counties  R.  Co.,  3  C.  B.  229;  Vaughan 
V.  Taff  Vale  R.  Co..  5  H.  &  N.  679. 

In  the  absence  of  negligence  on  the  part 
of  a  company  or  its  servants,  the  company 
•  is  not  responsible  for  property  or  buildings 
burned,  which  has  been  deposited  or  have 
been  erected  by  the  owner  on  his  own  prem- 
ises in  close  proximity  to  the  track.  /;> 
dianapolis  &*  C.  R.  Co.  v.  Par  amor  e,  31  Ind. 

143. 

Where  a  landowner  conveys  a  right  of 
way  over  his  land,  the  grant  is  subject  to 
all  the  consequences  necessarily  attendant 
upon  the  use  of  the  same  for  railroad  pur- 
poses, and  the  company  is  only  held  to  or- 
dinary care  and  diligence  in  using  its  road  ; 
and  if  fire  is  communicated  from  an  engine 


to  the  grantor's  remaining  lands,  it  is  dant- 
niini  absque  injuria,  and  the  company  is  not 
liable  unless  upon  proof  of  its  negligence. 
Rood  v.  Nc-a  York  <S^•  E.  R.  Co..  iS  Barb.  {N. 
Y.)  80. — Reviewing  Moshier  v.  Utica  &  S. 
R.  Co.,  8  Barb.  427. 

Where  the  owner  of  land,  who  has  re- 
ceived damages  from  a  railroad  for  a  right 
of  way,  brings  an  action  for  injury  by  sparks 
from  the  company's  engines,  he  cannot  re- 
cover, unless  on  proof  of  negligence,  un- 
skilfulness,  or  malice,  Philadelphia  (&-»  R. 
R.  Co.  V.   Yeiser,  8  Pa.  St.  366. 

A  company  is  not  liable  for  injury  re- 
sulting from  the  escape  of  sjiarks  from  its 
locomotives,  unless  it  has  failed  to  use  the 
appliances  required  by  the  statute  for  pre- 
venting the  escape  of  sparks,  or  I'.as  been 
negligent  in  their  use.  Kentucky  C.  R.  Co. 
V.  Harrow,  89  A'y.  638,  20  i'.  JF.  Rep.  165. 
Biillw  Grand  Trunk  R.  Co.,  16  U.  C.  C.  P. 
252. — Following  Vaughan  v.  TafI  Vale  R. 
Co.,  5  H.  &N.  679. 

A  company  setting  a  fire  on  its  own 
premises  for  a  lawful  purpose,  and  guilty  of 
no  negligence  in  permitting  it  to  escape,  is 
not  liable  for  damages  resulting  therefrom 
to  the  property  of  an  adjacent  proprietor. 
Pittsburgh,  C.  <S-  St.  L.  R.  Co.  v.  Culver,  60 
Ind.  469. 

Kan.  Gen.  St.  11 22,  ch.  18,  does  not  au- 
thorize a  recovery  against  a  railroad  cor- 
poration for  a  prairie  fire  caused  by  a  loco- 
motive running  on  the  track  of  a  company, 
where  there  is  no  want  of  care  and  skill  in 
the  construction  of  the  locomotive,  or  in 
operating  it.  Missouri,  A'.  &^  T.  R.  Co.  v. 
Davidson,  14  A'an.  349. 

There  must  be  some  proof  of  negligence 
to  make  a  company  liable  for  setting  fire  to 
adjoining  property  by  sparks  from  a  passing 
train;  but  the  amount  of  care  to  be  exer- 
cised depends  upon  the  facts  of  the  case. 
Fero  V.  BttJ'alo  <S^»  5.  L.  R.  Co..  22  A'.  Y. 
209. — Applying  Rood  v.  New  York  &  E.  R. 
Co.,  18  Barb.  80.  Following  Sheldon  v. 
Hudson  River  R.  Co.,  14N.  Y.  218.  Quot- 
ing Cook  V.  Champlain  Transp.  Co.,  i  Den. 
91. — Applied  in  Kalbfleisch  r*.  Long  Island 
R.  Co.,  29  Am.  &  Eng.  R.  Cas.  179,  102  N. 
Y.  520,  7  N.  E.  Rep.  557,  2  N.  Y.  S.  R.  473, 
55  Am.  Rep.  832  ;  Dlabola  7a  Manhattan  R. 
Co.,  29  N.  Y.  S.  R.  149,  8  N.  Y.  Supp.  334. 
Followed  in  Hinds  v.  Barton,  25  N.  Y. 
544.  Quoted  in  Rowell  v.  Railroad  Co.,  57 
N.  H.  132.  Reviewed  in  Ernst  v.  Hudson 
River  R.  Co.,  35  N.  Y.  9.  33  How.  Pr.  61. 
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Companies  are  held  to  no  greater  degree 
of  care  to  prevent  sparks  from  escaping 
fr.iiii  tlieir  buildings  and  injuring  their 
neiglibors  than  any  other  owner  of  prop- 
erty ;  and  where  sparks  escape  from  a  com- 
pany's switch-house  and  burn  a  building 
near  by,  it  is  not  liable,  where  it  appears 
that  the  switch-house  was  being  used  for  a 
lawful  purpose  and  in  a  careful  manner. 
Br/^'^^s  V.  iVtw  i'ori  C.  &^  H.  R.  R.  Co.,  i 
S/ii-U.  (iV.  }'.)  402. 

23.  us  where  all  due  prccau- 

ti<nis  have  been  taken  aj^aiiiMt  lire.— 
Where  it  is  shown  that  the  company  took 
all  due  precautions  against  the  spread  of  fire, 
in  the  absence  of  other  negligence  it  will 
not  be  liable.  Kansas  Rac.  A'.  Co.  v.  Butts, 
7  Kan.  308,  2  Am.  Ry.  Rep.  477.  Morris  &^ 
E.  R.  Co.  V.  State,  36  N.J.  L.  553,  12  Am. 
Ry.  Rep.  470.— Quoting  Vauglian  v.  Taflf 
Vale  R.  Co.,5  H.&N.  679.  Rkvikwing  Rex 
V.  Pease,  4  H.  &  Ad.  30.— Distinguished  in 
Elizabeth  v.  Central  R.  Co.,  53  N.  J.  L.  491. 

A  railroad  company  is  not  liable  for  an 
accidental  fire  caused  by  sparks  escaping 
from  its  locomotive,  where  the  evidence 
shows  that  the  locomotive  was  equipped  in 
the  best  and  most  approved  manner,  and 
was  properly  and  prudently  managed  at  the 
time.  Chicago  (S~»  A.  R.  Co.  v.  Smith,  1 1  ///. 
App.  348.  Jefferis  v.  Philadelphia,  JF.  &> 
B.  R.  Co.,  3  //oust.  {/Jel.)  447.  —  DISTIN- 
GUISHED IN  Jacksonville,  T.  &  K.  W.  R.  Co. 
V.  Peninsular  L.,  T.  &  M.  Co.,  27  Fla.  i.— 
Kenney  v.  //annihal  &^  St.  J.  A'.  Co.,  So  ^To. 
573.  White  V.  Chicago,  M.  &>  St.  P.  R.  Co., 
45  Am.  <3-  Eng.  R.  Cas.  565,  i  S.  Dai:  326, 
47  iV.  IV.  Jlep.  146.  Vaiighan  v.  Taff  Vale 
R.  Co.,  5  //.  6^  A".  679.  6/ur.  N.  S.  899,  29 
£./.  Ex.  247,  8  IV.  A\  594,  2  L.  T.  394.— 
Approved  in  Hammersmith  &C.  R.Co.  7>. 
Brand,  L.  R.  4  H.  L.  Cas.  171,  38  L.  J.  Q. 
B.  265,  21  L.  T.  238,  18  W.  R.  12.  Dis.vp- 
PROVED  IN  Powell  V.  Fall,  L.  R.  5  Q.  B.  D. 
597,  49  L.  J.  p.  B.  428 ;  Reg.  v.  Essex,  L.  R. 
14  Q.  B.  D.  753,  33  W.  R.  214. 54  L.  J.  Q.  B. 
459,  52  L.  T.  <)26. —//ewitt  v.  Ontario,  S.  &* 
//.  A'.  U.  Co.,  II  U.  C.  Q.  B.  604.— APPROV- 
ING Piggot  V.  Eastern  Counties  R.  Co.,  3  C. 
B.  229  ,  Aldridge  v.  Great  Western  R.  Co.,  3 
M.  &  G.  ^\t).—Spence  v.  Windsor &^  A.  R. 
Co  ,  10  Nov.  Sc,  106. 

In  an  action  for  damages  by  fire,  experts 
testified  that  an  engine  was  new,  of  the  best 
make  and  with  the  best  appliances,  and  the 
spark  arrester  the  best  in  use.  It  was  also 
proved  that  there  were  no  combustible  sub- 


stances on  the  right  of  way,  and  that  the 
fire  did  not  start  thereon,  but  on  adjoining 
land,  //eld,  plaintifl  was  not  entitled  to  re- 
cover. /Bernard  v.  /Richmond,  /•',  &•  /".  A'. 
Co.,  85  Va.  792,  8  S.  E.  Rep.  785. 

24.  Deyree  of  rare  deniaiuled  of 
coMipaiiy,  yeuerally.— It  is  the  duty  of  a 
railroad  company,  in  the  use  of  an  engine, 
to  u.se  such  preciiution  as  might  rcas(jnably 
prevent  datnage  to  (jtliers,  and  failure  to  do 
so  is  negligence.  Lackawanna  6-»  B.  7v'. 
Co.  v.  Doak,  52  Pa.  St.  379. 

As  a  person  employing  a  dangerous  agent 
is  obliged  to  use  care  in  proportion  to  the 
danger  of  such  agent,  a  railroad  is  required 
to  use  a  greater  amount  of  care  where  prop- 
erty near  its  track  is  from  its  nature  more 
likely  to  be  destroyed  by  fire  from  its  engine. 
Longabaugh  v.  Virginia  City  &^  T.  /\.'.  Co., 
9  A'ev.  271. 

A  railroad  company  is  bound  to  consider 
the  nature  of  the  surface  of  the  country 
through  which  its  line  runs,  the  combustible 
character  of  the  moss  and  grass,  the  dryness 
of  the  season,  the  strength  of  the  wind  and 
its  liability  to  drive  a  fire,  once  started,  over 
the  adjoining  country,  and  to  take  effectual 
means  to  guard  against  the  origin  of  such  a 
fire  on  its  right  of  way.  Marvin  v.  Chicago, 
M.  &^  St.  P.  R.  Co.,'7<)  Wis.  140,47  N.  W. 
AV/.  1 1 23. 

A  person  building  and  operating  what 
is  known  as  a  "logging"  railro;id,  where 
steam  is  used  as  a  motive  power,  is  re- 
quired to  exercise  special  caution  against 
injury  to  the  property  of  others;  and  the 
care  and  caution  required  must  be  com- 
mensurate with,  and  in  proportion  to,  the 
risks  assumed.  Anything  less  than  this  is 
negligence,  and  renders  the  owner  liable. 
Kendrick  v.  Toivle,  60  Mich.  363,  27  N.  W. 
Rep.  567,  I  Am.  St.  AV/.  526. 

Proof  of  the  fact  that  plaintiff  was  an  oc- 
cupant of  land  upon  which  he  owned  a  mill 
under  color  of  title  would  not  change  the 
degree  of  care  and  prudence  required  of  the 
company  to  prevent  setting  out  fire,  not- 
withstanding the  mill  was  located  upon  the 
company's  right  of  way.  i}fihvaukee  &^  St. 
P.  A'.  Co.  v.  Kellcgg,  94  U.  S.  469,  17  Am. 
Ry.  AV/.  309. 

25.  Kea.soiiahle  and  ordinary  eare. 
— it  is  the  duty  of  railroad  companies  to  use 
properly  cotistructed  machinery  to  prevent 
fire  from  I  eing  communicated,  and  the  en- 
gines must  be  operated  with  reasonable  care 
and  skill  for  the  same  purpose,  /ndianapolis 


I; 


€60 


FIRES,  20-28. 


; 


■  m.. 


<5^  C.  K.  Co.  V.  Paramore,  31  Ind.  143. — 
Distinguished  in  Wabasli,  St.  L.  &  P.  R. 
Co.  7'.  Johnson,  96  Ind.  40.  Followed  in 
Indianapolis  &  C.  R.  Co.  v.  Stark,  31  Ind. 
149. —  Tyler  V.  Kicamore,  87  Frt.  466,  12  5. 
E.  Kcp.  799.  y\'f(^</  V.  New  York  &•  E.  R. 
Co.,  iS  Barb.  {N.Y.)  80. 

Tiic  fact  that  a  season  is  unusually  dry 
makes  it  necessary  for  a  company  to  use 
more  than  ordinary  care,  proportioned  to 
the  increased  danger  of  fire.  Pittsburgh,  C. 
&'  St.  L.  R.  Co.  V.  A'oel,  7  Am.  &^  Eng.  R. 
Cas.  524,  77  //nf.  no. 

The  de<.jree  of  negligence  requisite  to  ren- 
der a  railroad  company  liable  in  damages 
for  fire  occasioned  by  its  locomotives  to 
property  on  the  line  of  the  road  is  that 
which  results  from  a  want  of  reasonable 
care  and  diligence,  and  not  that  arising 
from  the  absence  of  the  slightest  or  least 
care  or  caution.  Baltimore  &^  S.  R.  Co.  v. 
IVootlri/JT,  4  il/tl.  242. 

Railroad  companies  must  use  reasonable 
precautions  to  prevent  fire  from  being  car- 
ried from  their  locomotives  by  such  winds 
as  are  usual  and  ordinary  at  the  season  and 
the  place,  and  are  only  relieved  from  making 
provision  against  extraordinary  and  unusual 
winds.  Palmer  v.  Missouri  Pac.  R.  Co.,  76 
il/£>.  217.— Followed  in  Wise  i^.  Joplin  R, 
Co.,  85  Mo.  178. 

20.  Such  care  as  exercised  by  prii- 
tleiit  ner.sons. — A  company  is  only  re- 
quired to  use  reasonable  or  ordinary  care, 
sucii  as  prudent  men,  skilled  in  the  business, 
would  ordinarily  use  in  the  particular  case 
in  question,  t<i  protect  property  on  the  line 
of  their  road  from  damage  by  reason  of 
sparks  escaping  from  their  locomotives. 
Smit/i  V.  Old  Colony  ^  A^.  A*.  Co.,  10  R.  I.  22, 
6  Am.  Ry.  Rep.  144. 

Whether  a  company  was  negligent  in 
communicating  fire  from  a  locomotive  to 
adjoining  property  is  not  determined  by 
measuring  its  conduct  with  other  railroads 
in  the  vicinity,  but  by  the  degree  of  care 
ordinarily  exercised  by  prudent  men ;  but 
this  varies  greatly  according  to  the  circum- 
stances of  the  case.  During  very  dry  times, 
or  when  there  is  a  high  wind,  greater  vigi- 
lance is  demanded  than  might  otherwise  be 
required.  Grand  Trunk  R.  Co.  v.  Richard- 
son. 91  U.  S.  454. — Quoted  in  International 
&  G.  N.  R.  Co.  7'.  Kuehn.  2  Tex.  Civ.  App. 
210. — Cronk  v.  Chicago.  M.  &>  St.  P.  R.  Co., 
54  Am.  &•  Eng.  R.  Cas.  525,  3  5.  Dak.  93, 
52  A^.  IV.  Rep,  420.— Quoting  Wabash  R. 


Co.  V.  McDaniels,  11  Am.  &  Eng.  R.  Cas. 
159,  107  U.  S.  460.  Reviewing  Toledo  & 
W.  R.  Co.  V.  Goddard,  25  Ind.  185. 

27.  Utmost  care.— A  charge  that  a 
railroad  company  is  required  to  exercise  the 
utmost  care  ui  running  through  a  town  or 
village  where  buildings  are  constructed  of 
wood  and  situated  so  near  to  a  railroad  as 
to  be  exposed  to  fire  that  may  come  in 
large  quantities  from  the  locomotive,  and 
especially  so  if  at  the  time  the  wind  is  blow- 
ing in  the  direction  from  the  engine  toward 
the  buildings  ;  and  that  under  such  circum- 
stances the  company  is  bound  to  exercise  a 
greater  degree  of  care  than  when  running 
trains  in  the  coutitry,  where  there  is  nc 
property  near  tiie  track  e.\])(>sed  to  fire  ;  am 
that  the  degree  of  care  which  is  required  is 
proportioned  to  the  danger  to  be  appre- 
hended of  inflicting  injury  on  the  person  or 
property  of  others — does  not  prescril)e  a 
greater  degree  of  care  than  the  circum- 
stances stated  in  it  call  for.  Jacksonville, 
T.  &^  A'.  W.  R.  Co.  V.  Pe?iinsular  L.,  T.  (S- 
M.  Co.,  49  Am.  (S>»  Eng.  R.  Cas.  603,  27  Fla. 
1 ,  9  So.  Rep.  G61  .—Applying  Fero  71.  Buffalo 
&  S.  L.  R.  Co.,  22  N.  Y.  209.  Expl.mnixg 
Frankford  &  B.  Turnpike  Co.  v.  Philadel- 
phia &  T.  R.  Co.,  54  Pa.  St.  345;  Michi- 
gan C.  R.  Co.  7/.,  Anderson,  20  Mich.  244 > 
Kansas  Pac.  R.  Co.  v.  Butts,  7  Kan.  30S. 

An  engine  was  stopped  on  a  side  track  in 
a  viila<;e,  al)out  thirty  feet  from  plaintiff's 
frame  building  in  process  of  construction, 
and,  while  a  strong  wind  was  blowii-;.!, 
emitted  large  quantities  of  coals  and  sparl  !■-, 
which  were  driven  by  the  wind  to  the  hon.se 
and  caught  in  tlie  shavings  and  consumed  it. 
The  court  instructed  the  jury  that  under 
such  circumstances  the  company  was  bound 
to  use  "the  utmost  care."  Held,  under  the 
circumstances  of  the  case,  that  the  instruc- 
tion was  not  error.  Fero  v.  Buffalo  &'  S.  /.. 
R.  Co.,  22  A',  y.  209.— Applying  Johnson 
V.  Hudson  River  R.  Co.,  20  N.  Y.  65.— Ap- 
plied IN  Jacksonville,  T.  &  K.  W.  R.  Co.  v. 
Peninsular  L.,T.  &  M.  Co.,  27  Fla.  i. 

28.  Decree  of  care  as  aflecte«l  by 
statute.  — Under  Me.  Art  of  1842,  cli.  9,  i;  5, 
making  railroad  companies  liable  for  dam- 
age to  buildings  or  property  along  the  road 
injured  by  fire  from  locomotives,  and  giv- 
ing them  an  insurable  interest  in  such  prop- 
erty, the  liability  of  a  company  does  not  de- 
pend upon  the  degree  of  care  which  was  re- 
quired by  the  common  law;  but  the  degree 
of  care  required  to  protect  the  railroad  is 
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such  as  will  prevent  all  such  injury.  Less 
than  this  makes  at  least  a  legal  fault,  and 
renders  a  company  liable.  Stearns  v.  At- 
lantic C-r'  St.  L,  R.  Co.,  46  Me.  95. 

Under  the  Md.  Act  of  1838,  ch.  244  (code, 
art.  77,  §  I),  the  company  must  use  reason- 
able diligence  to  prevent  fires  along  its  line 
of  road.  Baltimore  <S«»  S.  R.  Co.  v.  Wood- 
ruff, 4  Md.  242.  Baltimore  &*  0.  R.  Co.  v. 
Shipley,  39  Md,  251,  11  Am.  Ry.  Rep.  269. 

20.  Wlint  acts  constitute  iicifli- 
gence. — What  constitutes  negligence  upon 
the  part  of  the  company  with  Reference  to 
a  fire  set  out  by  sparks  from  its  engines  de- 
pends upon  the  circumstances  of  each  par- 
ticular case.  Fero  v.  Buffalo  &•  S.  L.  R. 
Co.,  22  N.  V.  209. 

The  mere  fact  of  dropping  coals  on  the 
track  did  not  constitute  negligence,  but  that 
fact  together  with  the  dryness  of  the  atmos- 
phere, the  direction  of  a  strong  wind,  and 
permitting  an  accumulation  of  rubbish  on 
the  right  of  way,  through  wiiich  the  fire 
burned,  would  constitute  negligence.  IVeid 
v.  Rome,  IV.  &*  O.  R.  Co.,  49  N.  Y.  420,  4 
Am.  Ry.  Rep.  547 ;  affirming  3  Lans.  453. 
Bradshaw  v.  Rome,  JV.  iS-  O.  R.  Co.,  17  N. 
V.  S.  R.  307, 49  Hun  60s,  I  A'.  V.  Supp.  691. 

Where  the  servants  of  a  company  left,  in 
a  house  where  the  oil  used  by  the  company 
was  kept,  a  stove  red  hot,  or  so  adjusted  that 
it  would  speedily  become  red  hot,  around 
which  was  scattered  inflammable  waste,  and 
upon  which  was  a  can  of  oil,  the  jury  were 
warranted  in  finding  that  the  conduct  of  the 
defendant's  servants  was  negligent.  J^ead 
v.  Pennsylvania  R.  Co.,  44  N.  J.  L.  280. 

30.  and  what  do  not.— When  a 

company  is  authorized  to  operate  its  line 
with  locomotives  propelled  by  steam,  gener- 
ated by  fire,  and  uses  a  locomotive  provided 
with  all  the  most  approved  appliances  in 
use  for  preventing  injuries  by  the  escape 
and  communication  of  fire  therefrom  in 
good  order,  and  operated  by  competent  and 
careful  servants  of  the  company,  and  owing 
to  a  high  wind  fire  escapes,  and,  spreading, 
burns  the  property  of  another,  this  is  not 
negligence  on  the  part  of  the  company. 
Kansas  Pac.  R.  Co.  v.  Butts,  7  Kan.  308,  2 
Am.  Ry.  Rep.  ^77. — Explained  in  Jack- 
sonville, T.  &  K.  W.  R.  Co.  V.  Peninsular 
L.,  T.  &  M.  Co.,  27  Fla.  \.— Burroughs  v. 
Housatonic  R.  Co.,  15  Conn.  124. — DISTIN- 
GUISHING Hooker  v.  New  Haven  &  N.  Co., 
14  Conn.  146.— Distinguished  in  Eaion  v. 
Boston,  C.  &  M.  R.  Co.,  51   N.  H.   504. 


Followed  in  Weber  v.  Morris  &  E.  R.  Co., 
35  N.  J.  L.  409. 

The  company  is  not  bound  to  provide  a 
watchman  for  cotton  left  upon  a  platform 
near  the  track  of  the  railroad  upon  which 
the  owner  intended  to  ship  it,  the  cotton 
never  having  been  delivered  to  the  com- 
pany for  transportation.  Brown  v.  Atlanta 
Sf*  C.  A.  L.  R.  Co.,  13  Am.  &*  Eng.  R.  Cas. 
479,  19  So.  Car.  39. 

Defendant  company  ran  a  boat  alongside 
of  its  elevator,  which  was  built  on  a  river 
bank,  and,  as  the  plaintifl  claimed,  allowed 
sparks  to  escape  from  the  smoke-stack  of 
the  boat  and  fire  the  elevator,  which  in  turn 
caused  the  plaintiff's  mill  and  lumber  yard, 
some  little  distance  away,  to  burn.  Held, 
that  the  question  of  the  company's  liability 
depended  upon  whether  the  officers  of  the 
boat  were  negligent  in  its  management,  and 
whether  there  was  negligence  in  not  using 
a  spark  arrester  on  the  chimney  of  the  boat; 
but  it  was  not  negligence  in  the  company  to 
emit  steam  through  the  chimney,  nor  to 
leave  the  spouts  of  the  elevator  open,  which 
was  not  being  used  at  the  time,  nor  to  leave 
the  building  without  a  watchman.  Kellogg 
V.  Milwaukee  &*  St.  P.  R.  Co.,  5  Dill.  {U. 

S.)  SZ7- 

In  an  action  against  a  company  for  set- 
ling  fire  to  a  building,  the  evidence  showed 
that  the  fire  occurred  about  noon,  soon  after 
a  train  had  passed,  drawn  by  an  engine  in 
first-class  condition.  There  was  no  evidence 
that  any  one  saw  sparks  emitted,  and  while 
it  appeared  that  plaintiff's  husband  and  a 
hired  man  were  in  the  building,  neither 
was  examined  to  show  that  the  fire  did  not 
originate  through  any  act  of  theirs,  nor  that 
it  did  not  originate  through  the  act  of  chil- 
dren or  others  about  the  house.  Held,  not 
sufficient  to  show  negligence,  and  the  com- 
plaint was  properly  dismissed.  Wheeler  v. 
New  York  C.  &•  H.  R.  R.  Co.,  51  A^.  Y.  S. 
R.  4.71,  67  Hun  639,  22  N.  Y.  Supp.  561. 

A  wooden  bridge  over  a  railroad  was  sit- 
uated a  short  distance  from  a  station.  If 
trains  did  not  stop  at  the  station  they  conld 
pass  the  bridge  with  steam  shut  off,  which 
lessened  the  danger  of  fire  from  sparks  ;  but 
if  they  stopped  it  was  necessary  to  pass  the 
bridge  with  steam  on.  Held,  in  an  action 
for  burning  the  bridge  by  emitted  sparks 
from  the  engine,  that  the  company  was  not 
liable  because  of  the  proximity  of  the  station 
to  the  bridge;  that  in  the  absence  of  proof 
to  the  contrary,  it  must  be  presumed  that 
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the  location  of  the  station  was   made  for 
propcreiuis  and  not  to  do  niisciiief.    Frank- 
ford  LT-  li.  'rurnpiki'  Co.  v.  l''hiladelphia  &» 
T.  R.  Co.,  54  Pa.  Sr  345. 

31.  Liability  for  piiroly  accidciitnl 
lires.— Tlie  company  is  not  rcsponsihle  for 
an  unavoidable  accident  caused  by  fire  from 
one  of  its  engines.  Indianapolis  iS-*  C.  R.  Co. 
V.  Paraviore.  31  Ind.  143.  Leavenworth,  L, 
Or*  G.  R.  Co.  V.  Cook,  18  A'an.  261,  15  A/n. 
Ry.  Rip.  350.     Atchison,  T.  G^  S.  F.  R.  Co. 

V.  /i'<i,';v.^.  '5  ^'"-  '^  ^'^".<-  ^^'-  ('''^-  S3''  3' 
A'an.  622,  3  Pac.  Rep.  305.  Atchison,  T.  &^ 
S.  F.  R.  Co.  V.  Dennis,  32  Am.  Sf  Eng.  R, 
Cas.  318,  38  Kan.  424,  17  Pac.  Rep.  153. 

An  unusually  hi<;li  wind  as  an  element  of 
unavoidable  accident.  Kansas  Pac.  R.  Co. 
V.  Putts,  7  Kan.  308,  2  Ami.  Ry.  Rep.  477. 

The  ignition  of  combustible  material  ly- 
ing along  the  track  by  sjjarks  from  an  en- 
gine is  not  an  unavoidable  accident.  Flynn 
V.  San  Francisco  6-»  S.J.  R.  Co.,  40  Cal.  14. 

A  fire  caused  by  negligence  cannot  be 
said  to  be  a  fire  accidentally  begun.  Webb 
V.  Rome,  W.  &>  O.  R.  Co.,  49  N.  Y.  420,  4 
Am.  Ry.  Rep.  547  ;  affirming  3  Lans.  453. 

In  taking  the  land  for  the  right  of  way,  it 
is  to  be  assumed  that  the  owner  was  com- 
pensated for  the  enhanced  danger  from  fire 
caused  by  the  location  of  the  track.  This 
includes  the  danger  of  fires  accidentally, 
but  not  negligently,  set  out.  Therefore,  in 
an  action  by  such  owner  for  the  value  of 
property  destroyed  by  fire  through  the  al- 
leged negligence  of  the  defendant,  it  is 
proper  to  refuse  to  instruct  that  defendant 
is  required  to  exercise  the  utmost  care  to 
prevent  the  escape  of  fire,  and  that  the  care 
should  be  determined  by  the  situation  and 
condition  of  plaintiff's  property  and  the 
method  of  conducting  his  business  thereon. 
Mississippi  Home  Ins.  Co.  v.  Louisville,  N, 
O.  &>  T.  R.  Co.,  54  Am.  6^  Eng.  R.  Cas.  512, 
70  Miss.  1 1 9, 1 2  So.  Rep.  1 56. 

32.  Rule  ofnb.soliitc  liability,  grcu- 
erally.— A  railway  company  not  authorized 
by  its  act  to  use  locomotive  engines  uses 
them  at  its  peril,  and  is  liable  for  fires 
caused  by  the  emission  of  sparks,  although 
it  has  taken  all  reasonable  precautions  to 
prevent  injurv.  Jones  v.  Festiniog  R.  Co.,  9 
li.  &-  S.  835.  37  L.  J.  Q.  P.  2t4.  L.  R.  3  Q. 
B.  733,  17  W.  R.  28,  18  Z.  T.  902. 

A  railway  company  is  liable  for  damage 
caused  by  fire  by  sparks  from  its  engine, 
even  though  the  latter  is  used  with  proper 
care  and  supplied  with  the  best  apparatus 


and  most  modern  appliances  to  prevent  the 
escape  of  sparks.  Leonard  v.  Canadian 
Pac.  R.  Co.,  15  (2iii-bec  A.  A'.  93.— DiSTi.v- 
ouiSHiNG  New  Brunswick  R.  Co.  v.  Robir.- 
son,  II  Can.  Sup.  Ct.  688. — Grand  Trunk 
R.  Co.  V.  Mcegan,  i  Montr.  L.  R.  364.  North 
Shore  R.  Co.  v.  Mc  Willie,  5  Montr.  L.  R. 
122.— FoLi.cnviNG  Grand  Trunk  R.  Co.  2'. 
Meegan,  i  Montr.  L.  R.  364. 

A  railway  company  is  bound  by  a  custom 
acquiesced  in  by  it,  under  which  timber  is 
piled  up  on  its  right  of  way  for  shipment. 
If  it  is  destroyed  by  fire  originating  from 
one  of  the  'company's  trains,  and  without 
the  contributory  negligence  of  the  owner  of 
the  timber,  the  railway  company  is  liable  in 
damages.  Gul/,  C.  6-  S.  F.  R.  Co.  v.  Mc- 
Lean, 74  Tex.  646.  12  S.  W.  Rep.  843. 

33.  Absolute  liability  umler  va- 
rious statutes.— It  is  not  necessary,  in  an 
action  under  section  2798,  Colo.  Gen.  St., 
to  show  negligence  on  the  part  of  the  rail- 
road company  in  causing  the  fire.  Union 
Pac.  R.  Co.  V.  Arthur,  2  Colo.  App.  159,  29 
Pac.  Rep.  1031.— Revikwing  Denver,  T.  & 
G.  R.  Co.  V.  De  Graff,  2  Colo.  App.  42. — 
Denver,  T.  &^  G.  R.  Co.  v.  De  Grajf,  2  Colo. 
App.  42,  29  Pac.  Rep.  664.— Following 
Union  Pac.  R.  Co.  v.  De  Busk,  12  Colo. 
296. — Reviewf.d  in  Union  Pac.  R.  Co.  v, 
Arthur,  2  Colo.  App.  159. 

N.  H.  Rev.  St.  ch.  142,  §  8,  provides  that 
"every  railroad  corporation  shall  be  liable 
for  all  damages  which  shall  accrue  to  any 
person  or  property  within  this  state  by  fire 
or  steam  from  any  locomotive  or  other  en- 
gine on  said  road."  A  statute  also  provides 
that  every  such  corporation  shall  have  an 
insurable  interest  in  all  property  situated 
on  the  line.  Held,  that  by  these  provisions 
railroad  corporations  are  liable  for  the  de- 
struction of  property  caused  by  fire  from 
their  locomotives,  although  not  directly 
and  immediately  communicated  from  them. 
Hookseit  v.  Concord  R.  Co.,  38  N.  H.  242. 
— Following  Hart  v.  Western  R.  Corp., 
13  Mete.  (Mass.)  99 ;  Chapman  v.  Atlantic  & 
St.  L.  R.  Co,,  37  Me.  92.— Quoted  in  Gris- 
seir  V.  Housatonic  R.  Co.,  32  Am.  &  Eng. 
R.  Cas.  349,  54  Conn.  447,  4  N.  Eng.  Rep.  85, 
9  Atl.  Rep.  137. 

Under  that  statute  the  liability  imposed 
is  that  of  insurers,  and  the  doctrine  of  con- 
tributory negligence  by  the  plaintiff  does 
not  apply.  Rowellv.  Railroad  Co.,  57  A'^,  H. 
132,— Explaining  Ross  v.  Boston  &  W.  R. 
Co.,  6  Allen  (Mass.)  87.    Quoting  Cook  v. 
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Champlain  Transp.  Co.,  i  Den.  (N.  Y.)  91 ; 
Fero  V.  Buffalo  &  S.  L.  R.  Co..  22  N.  Y. 
215;  Vaughan  v.  Taff  Vale  R.  Co.,  3  H.  & 
N.  750;  Ulyth  7/.  Birmingham  Waterworks 
Co.,  II  Ex.  781  ;  Kellogg  v.  Chicago  &  N. 
W.  R.  Co.,  26  Wis.  223  ;  Shaw  v.  Robberds, 
6  Ad.  &  El.  83.— Quoted  in  Laird  v.  Con- 
necticut &  P.  R.  R.  Co.,  43  Am.  &  Eng.  R. 
Cas.  63,  62  N.  H.  254.  Reviewed  in  Mur- 
phy V.  Chicago  &  N.  W.  R.  Co.,  45  Wis. 
222. 

A  railroad  corporation  is  liable  under  the 
statute  for  the  destruction  by  fire  from  a 
locomotive,  of  wood,  coal,  etc.,  deposited 
on  land  adjoining  its  line,  and  there  used  by 
a  dealer  as  his  slock  in  trade.  Haseltine  v. 
Concord  N.  Co.,  35  Am.  &^  En^.  A'.  Cas. 
236,  64  A^.  //.  545,  15  A/i.  Rep.  143,  6  N. 
Eng.  Rep.  897. 

Under  section  1511  of  So.  Car.  Gen.  St. 
a  railroad  company  is  liable  for  property 
destroyed  by  fire  beyond  its  right  of  way, 
communicated  by  its  locomotive  engines 
or  originjfting  within  the  limits  of  its  right 
of  way,  in  consequence  of  any  act  of  an  au- 
thorized agent;  and  this  liability  attaches 
without  regard  to  the  question  of  the  com- 
pany's negligence,  or  pro.ximate  or  remote 
cause.  Thompson  v.  Richmond  &*  D.  R. 
Co.,  24  So.  Car.  366. 

2.  Defective  Engines  and  Appliances. 
a.  In  General. 

34.  Duty  to  use  properly  construct- 
ed engines.* — It  is  the  settled  law  in  this 
country  that  railroad  companies  are  liable 
for  damages  caused  by  fire  to  adjoining 
property  owners  in  consequence  of  the  neg- 
ligent construction  of  their  engines.  Spauld- 
ihg  V.  Chicago  Sr^  N.  W.  R.  Co.,  30  Wis.  1 10, 
7  Am.  Ry.  Rep.  507. — NOT  FOLLOWED  IN 
Laird  v.  Connecticut  &  P.  R.  R.  Co.,  43  Am. 
&  Eng.  R.  Cas.  63,  62  N.  H.  2l\.—Do)'scher 
V.  Chicago,  M.  &>  St.  P.  R.  Co.,  43  Afinn. 
427,  45  A^.  jy.  Rep.  719. 

It  is  ordinarily  negligence  for  a  company 
to  run  engines  which  habitually  scatter 
fire  to  such  extent  as  to  endanger  combusti- 
ble property  along  the  line  of  the  road. 
Such  engines  are  not  deemed  of  proper  con- 
struction and  repair.  Cleavelandv.  Grand 
Trunk  R.  Co.,  42  Vt.  449.  —  Approving 
Sheldon  v.  Hudson  River  R.  Co.,  14  N.  Y. 

*  Duty  of  company  tr.  equip  its  engines  so  as 
tu  prevent  escape  of  sparlcs,  see  note,  38  Am. 
Dkc.  72. 


218;  Field  V.  New  York  C.  R.  Co.,  32  N.  Y. 
339;  Frankford  &  B.  Turnpike  Co.  v.  Phila- 
delphia S  T.  R.  Co.,  54  Pa.  St.  345.— Fol- 
lowed IN  Grand  Trunk  R.  Ct .  v.  Richard- 
son, 91  U.  S.  454. 

35.  an<l  proper  appliances.*— 

A  railroad  company  is  liable  for  damages 
resulting  from  fire  comnmnicated  from 
sparks  emitted  from  a  locomotive  engine 
on  its  road,  occasioned  by  its  failure  to  use 
the  safest  engines  in  use,  equipped  with  the 
best  approved  appliances  to  prevent  the 
escape  of  sparks.  St.  Louis,  A.  &*  T.  R,  Co. 
v.  Eire  Assoc,  of  Phila.,  55  Ark.  163,  18  S.  IV. 
Rep.  43.  fackson  v.  Chicago  &^  A'.  IV.  R. 
Co.,  31  lo^ua  176,  Longabaugh  v.  Virginia 
City  &*  T.  R.  Co.,  9  Nev.  271.  Tyler  v.  Rica- 
more,  87  Va.  466,  1 2  S.  E.  Rep.  799. 

In  order  to  hold  a  company  liable  for  in- 
jury to  property  by  fire  communicated  by 
sparks  from  a  locomotive,  the  evidence 
must  show  that  the  sjiarks  were  the  cause 
of  the  fire,  and  that,  to  all  probability,  it  re- 
sulted from  the  carelessness  and  negligence 
of  the  company  in  not  using  such  scientific 
contrivances  and  appliances  as  to  most 
effectually  arrest  the  escape  of  sparks.  Ed- 
ring  ton  V.  Louisville,  N.  O.  &*  T.  R.  Co.,  41 
La.  Ann.  96,  6  So.  Rep.  19. 

Before  a  company  can  be  made  liable  by 
reason  of  its  failure  to  adopt  other  appli- 
ances, they  must  be  shown  to  have  been 
well  and  popularly  known,  and  their  effi- 
ciency must  have  been  demonstrated  by 
actual  use.  Hagan  v.  Chicago,  D.  &•  C. 
G.  T.  J.  R.  Co.,  49  Am.  &-  Eng.  R.  Cas.  670. 
86  Mich.  615,  49  A'.  JV.  Rep.  509. 

30.  Extent  nn<l  limits  of  this  duty, 
generally. — It  is  not  a  defense  to  an  ac- 
tion for  injury  caused  by  fire  communicated 
from  a  passing  locomotive,  that  the  com- 
pany used  on  its  locomotives  such  machin- 
ery as  was  in  common  and  general  use,  and 
appro'.ed  by  experience,  to  prevent  fire 
from  being  communicated  ;  for  though  the 
law  does  not  require  absolute  scientific  per- 
fection in  the  construction  of  engines,  it 
does  require  the  exercise  of  a  high  degree 
of  care  and  skill  to  ascertain,  as  near  as  may 
be,  the  best  plan  for  their  construction  ;  and 
it  also  requires  not  only  that  skilled  and  ex- 
perienced workmen  shall  be  employed  in 
their  construction,  but  that  due  skill  shall 
be  exercised  in  the  particular  instance  where 

*  Liability  of  company  for  flres  started  through 
defects  in  appliances.  When  should  be  left  to 
jury,  see  43  Am.  &  Eng.  R.  Cas.  42,  adstr. 
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injury  has  resulted  fron'  the  use  of  a  par- 
ticular engine-  Pit/sdurt;',  C  &■•  S/,  L,  K. 
Co.  V.  Nelson,  51  Inii.  150. 

Tiiough  a  railroad  company  must  use  the 
best  appliances  to  prevent  the  scattering  of 
fire,  such  ai)pliances  are  not  required  to  the 
extent  of  materially  impairing  the  reasona- 
ble use  of  a  locomotive  engine.  Lon^a' 
baugh  V.  Virginia  City  &•  T.  A'.  Co.,  9  AVf. 
271. 

A  court  was  asked  to  instruct  a  jury  that 
so  long  as  a  company  might  reasonably  use 
a  single  engine  with  a  diamond  stack,  neg- 
ligence could  not  be  predicated  on  the  fact 
that  the  engine  that  started  the  tire  was  a 
diamond  stack  instead  of  a  front-end  exten- 
sion. //<•/(/,  properly  refused,  as  it  ignored 
the  fact  that  such  an  engine  might  properly 
be  used  at  one  place  or  season  and  not  at 
an(ither.  Mctsgar  v.  Chicago,  M.  iSf*  St.  P. 
R.  Co.,  76  lo^i/a  387,  41  A'.   IV.  Rep.  49. 

.'t7.  3Iust  a<l<»i>t  new  iinprove- 
iiKMits  and  inventions.— Railway  com- 
panies in  the  construction  of  their  engines 
are  bound  not  only  to  employ  all  due  c;ire 
and  skill  for  the  prevention  of  mischief  to 
the  property  of  others  by  the  emission  of 
sparks,  but  they  are  also  bound  to  avail 
themselves  of  all  discoveries  which  science 
has  put  within  reach  for  that  purpose,  pro- 
vided they  are  such  that,  under  the  cir- 
cumstances, it  is  reasonable  to  require  the 
com  panics  to  adopt  tliem.  Houston  Sr*  T.C. 
R.  Co.  V.  IMcDonough,  i  Tex.  App.  (Civ.  Cas.) 
354.  Spaulding  v.  Chicago  &^  A'.  W.  R. 
Co.,  30  Wis.  no,  7  Am.  Ry.  Rep.  507 —Fol- 
lowing Galpin  v.  Chicago  &  N.  W.  R. 
Co.,  19  Wis.  608.— Quoted  in  Loui'-ville  & 
N.  R.  Co.  V.  Reese,  38  Am.  &  Eng.  R.  Cas. 
342,  85  Ala.  497,  5  So.  Rep.  283,  7  Am.  St. 
Rep.  66;  Burlington  &  M.  R.  v.  Westover,  4 
Neb.  268. 

It  is  the  duty  of  railroads  to  use  every 
possible  precaution  to  prevent  loss  to  others 
through  the  escape  of  fire  or  sparks  from 
their  engines,  by  the  higlest  degree  of  dili- 
gence in  ascertaining  anrj  .ndopting  tlie  best 
or  most  approved  mechanical  inventions  and 
appliances  to  prevent  the  escape  of  fire. 
Chicago  <S-  A.  R.  Co.  v.  Hunt,  24  ///.  App. 
644.— Quoting  Toledo,  W.  &  W.  R.  Co.  v. 
Corn,  71  111.  i,<fo.— Forest  Glen  B.  &>  T.  Co. 
V.  Chicago,  M.  &»  Si.  P.  R.  Co.,  33  ///. 
App.  565. 

A  company  is  not  bound  to  purchase  the 
patent  for  every  invention  claimed  to  be  an 
improvement  on  machinery, and  test  it;  but 


when  such  an  invention  has  been  tested  and 
approved  as  better  than  it  is  using,  it  is  re- 
quired to  adopt  and  use  the  better  machin- 
ery. Toledo,  \V.  fs*  IV.  /»'.  Co.  V.  Corn,  71 
///.  493.— Quoted  in  Chicago  &  A.  R.  Co. 
V.  Hunt,  24  III.  Api>.  644.—Flinn  v.  A'e^c 
}'('/■/{•  C.  &^  //.  R.  R.  Co.,  51  A'.  V.  S.  R. 
103,  67  ////«  631,  22  A'.  )'.  .Si/pp.  473.— Dis 
TINOIMSHINO  Seark's  v.  Manhattan  R.  Co., 
loi  N.  V.  661;  McDermott  t.  New  York 
C.  A  H.  R.  R.  Co.,  8  Wkly.  Dig.  531,  Quot- 
ing Smith  7K  New  Vcjrk  &  H,  R.  Co.,  19 
N.  V.  127;  Field  V.  New  York  C.  R.  Co,  32 
N,  Y.  346. 

JJ8.  Must  use  in«ist  approved  ap- 
paratus and  salVfiuards.— A  company 
is  bound  to  employ  the  most  approved  safe- 
guards cigainst  the  escajie  of  fire  from  loco- 
motives, and  the  jury  may  find  that  the 
company  did  not  do  its  full  duty  in  using  a 
certain  make  of  screen  or  stack.  Wiley  v. 
West  Jersey  R.  Co.,  44  X.  J.  L.  247. 

It  is  immaterial  that  other  companies  used 
the  same  appliances  as  defendant.  Metzgar 
V.  Chicago.  M.  &^  St.  P.  R.  Co.,  76  Iokhi  387, 
41  A'.    W.  Rep.\c). 

Where  a  court  has  charged,  at  the  request 
of  counsel,  that  a  company  is  not  bound  to 
use  any  other  appliances  than  such  as  are 
known  in  practical  use,  it  is  proper  for  the 
court  to  add,  "  that  is,  the  known  and  recog- 
nized means  for  preventing  the  escape  of 
sparks  from  a  locomotive,  and  such  as  are 
best  adapted  to  that  purpose."  Rerier  v. 
Delcivare  &>  H.  Canal  Co.,  13  Hun  (A/.  V.) 
254. — Quoting  Steinweg  7'.  Erie  R.  Co., 
43  N.  Y.  126. 

The  company  must  use  the  most  approved 
and  best  mechanical  appliances  and  safe- 
guards, in  the  nature  of  asli  pans  and  spark 
arresters,  such  as  are  generally  adopted  by 
and  used  upon  modern  railroads  in  this 
country  ;  and  a  failure  t<>  do  so  is  negligence, 
and  will  render  it  liable  in  damages  for  a 
fire  consequent  thereupon.  Brighthope  R. 
Co.  V.  Rogers,  8  Am.  &>  Eng.  R.  Cas.  710, 
76  Va.  443. — Followed  in  Richmond  &  D. 
R.  Co.  V.  Medley,  75  Va.  499. 

The  evidence  showed  that  a  certain  device 
for  the  prevention  of  the  escape  of  fire  was 
the  best,  and  defendant  asked  the  following 
instruction :  "  If  you  find  that  no  railroad 
has  yet  adopted  and  is  using  the  said  im- 
provement exclusively,  then  you  are  war- 
ranted in  concluding  that  the  defendant  is 
not  negligent  in  failing  to  have  adopted 
and  placed  the  same  in  use  exclusively  upon 
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its  engines."  Held,  tliat  it  was  properly 
refused.  A^Msifur  v.  Cliicat^o,  M.  &^  S/.  P. 
A'.  Co.,  76  /o7t'it  3S7,  41  X.   W.  Rtp.  4y. 

The  court  charged  that  tiie  company  had 
the  right  to  use  steam  and  would  not  be 
liable  for  unavoidable  injuries,  but  would  be 
responsible  for  injuries  resulting  from  a 
defective  engine  or  smoke-stack  not  coming 
up  to  the  improvement  generally  tested  and 
used  according  to  the  present  state  of  art, 
or  for  the  want  of  all  necessary  [jrecautions 
to  avoid  the  mischief;  that  the  engine 
and  sm<jke-stack  must  liave  been  go(j(l  and 
su.Ticient  according  to  the  present  stale  of 
the  art,  and  must  have  been  under  ilic 
charge  of  skilful  and  competent  employes. 
Held,  tliat  this  instruction  was  correct. 
Nashville  i5^  C.  R.  Co.  v.  Tyne,  ( Tenn.)  7  .,•/;//. 
iS-«  Eu^.  R.  Cas.  515. 

:ti>.  Not  ail  iiLsiircr  a$;uiii.st  firt's.— 
Railroad  companies  are  not  insurers  against 
los3  of  property  by  fire  from  the  smoke- 
stack or  engine,  but  all  that  is  required  of 
them  is  tliat  tiiey  shall  use  the  best  known 
spark  arresters  and  keep  them  in  good  or- 
der, and  operate  their  engines  and  appli- 
ances without  negligence.  Rost  v.  Missouri 
Poc.  R.  Co.,  76  Tex.  168,  12  5.  W.  Rep.  H31. 
Toledo,  W.  A-  \V.  R.  Co.  v.  I.armon,  67^111. 
68.  Kentucky  C.  R.  Co.  v.  Barrow,  89  Ky. 
638,  20  S.   IF.  Rep.  165. 

40.  Doffrec  ol'  carp  rtuiiiaiidcrt. — 
Railrf)ad  companies  are  bound  to  use  all 
the  appliances  of  science,  and  the  highest 
degree  of  diligence,  to  prevent  the  destruc- 
tion of  property  by  fire  from  their  engines. 
.SV.  Louis,  A.  &•   T.  H.  R.  Co.  v.  Gilliam,  39 

///.  455- 

The  company  must  use  every  possible 
precaution  witn  eference  to  adopting  fit 
engines  and  appliances.  Forest  Glen  B.  &* 
T.Co.  V.  Chicago,  M.  &>  Si.  P.  R.  Co.,  33  ///. 
A  pp.  565. 

It  is  the  duty  of  companies  running  their 
engines  close  to  buildings  to  use  the  ut- 
most vigilance  and  foresight  to  avoid  in- 
jury and  to  control  their  engines  carefully ; 
to  adopt  every  known  safeguard,  and  to 
avail  themselves  from  time  to  time  of  every 
approved  invention  to  lessen  their  danger. 
Frank/ord  &*  B.  Turnpike  Co.  v.  Philadel- 
phia &■'  T.  R.  Co.,  54  Pa.  St.  345. 

It  is  error  to  instruct  a  jury  that  it  is  the 
fluty  of  a  railro  A  company  to  use  "  all  the 
best  and  most  approved  mechanical  inven- 
tions" to  prevent  the  escape  of  fire  or 
sparks  from  its  locomotives.  The  "  best " 
5  D.  R.  D.-55. 


is  enough,  without  their  being  "approved." 
Chicago  &■•  .1.  R.  Co.  v.  Hunt,  24  ///.  ^ipp. 
644.^ 

While  companies  are  not  bound  to  u«e 
evc-y  possible  precaution  which  the  liiuhest 
si;ien  ific  skill  might  have  suggested  to  pre- 
vet'c  the  escape  of  lire  fruin  their  locomo- 
tives, yet  lliey  are  reeiiiired  to  e.xercise  a 
degree  of  care  reasonably  proportionate  to 
the  risks  t(j  be  api/rehciuled  ;  and  in  view 
of  the  great  danger  to  property  irom  tires 
comniunicateil  fimn  jjassinf;  locomotives, 
reasonable  care  lecpiires  that  they  should 
avail  themselves  of  the  best  approved  prac- 
tical api)li.uices  for  the  prevention  of  such 
fires.  Jloye  w  Chirago.  M.  <S-  St.  P.  R.  Co., 
46  Minn.  269,  48  A'.  W  Rep.  1117. 

There  is  no  reason  for  holding  a  railroad 
company  to  a  greater  degree  of  care  in  fur- 
nishing safeguards  a.t;ainst  the  escape  of  fire 
to  the  injury  of  its  patrons,  than  it  should 
e.xercise  toward  the  public.  Babcock  v. 
Fitchbuiglt' R.  Co.,l\  X.  V.  S.  R.  115,67 
Hun  469,  22  A',  y.  Supp.  449.  See  als(} 
Chicago  iS-^  ^l.  R.  Co.  v.  Hunt,  24  ///.  App. 
644.  Houston  &^  T.  C.  R.  Co.  v.  McDonough, 
1   Tex.  .rlpp.  {Civ.  Cas.)  354. 

b.  S|jark  Arresters. 

41.  Diit.v  to  provirtc  aiirt  wsv, 
proiMT  spark  arresters.  —  A  charge 
that  railroad  companies  are  required  to 
furnish  their  locomotives  with  S|)ark  arrest- 
ers of  the  best  mechanical  invention  and 
construction  in  general  use  at  the  time  is 
not  erroneous.  Jacksom>ille,  T.  iS-»  K.  IF, 
R.  Co.  v.  Peninsular  L.,  T.  &^  M.  Co.,  49 
Ant.  <S^  Eii.ii-  A'-  Cas.  603,  27  Fla.  i,  9  So. 
Rep.  661.— DiSTlNC.L'l.Sili.vc;  Frankford  & 
R.  Turnpike  Co.  v.  Pliiladelpiiia  &  T.  R. 
Co.,  54  Pa.  St.  345  ;  Steinweg  v.  Erie  R.  Co., 
43  N.  V.  123;  JelTeris  v.  Pliiladelpiiia,  W.  & 
R.  R.  Co.,  3  Houst.  (Del.)  447- 

In  a  suit  against  a  railroad  company  for 
negligently  setting  fire  to  fences,  etc.,  ad- 
joining the  track,  by  sparks  of  fire  from  a 
locomotive,  it  is  not  error  to  instruct  the 
jury  that  the  railroad  company  must  use 
their  property  so  as  not  to  injure  others, 
and  if  such  precaution  is  used  it  will  not  be 
liable ;  and  to  use  such  precaution,  the  rail- 
road company  must  provide  proper  spark 
arresters,  the  best  of  such  as  arc  approved 
by  use.  Toledo,  IV.  &•  IF.  R.  Co.  v.  Wand, 
48  Hid.  476.  Louisville.  E.  &»  St.  L.  Con.  R. 
Co.  V.  Spencer.  47  ///.  App.  503.  Missouri 
Pac.  R.  Co.  V.  Bar t let t.  Si    Tex.  42,   16  5. 
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W.  Kep.  638.-  Distinguished  in  Martin  v. 
Missouri  I'ac.  R.  Co.,  3  Tex.  Civ.  App.  133. 

It  is  not  iic};li>;once  per  sc  on  the  p.irt  of 
tlie  company  to  all(jw  .sj)ariis  to  escape  from 
a  moving  engine.  Tixas  »S-  /'.  A'.  Co,  v. 
Medaris,  2y  Am.  (^  I^'V>  ^^-  t'"-  '59.  64 
Tex.  92. 

Wliere  tiie  liability  of  a  company  for  the 
escape  of  fire  flepcnds  upon  the  condition 
of  an  engine,  it  is  determined  by  its  condi- 
tion at  the  time  the  fire  esca|)ed ;  hence  it 
is  error  to  instruct  the  jury  that  the  com- 
pany must  show  that  tiie  engine  was  sup- 
plied with  the  most  a[)proved  api)liances  to 
prevent  the  escape  of  sparks  at  the  time  of 
the  fire  in  question,  and  also  that  it  was 
originally  so  constructed.  Chicago  ^5^•  N, 
jr.  A'.  Co.  v.  y.W/,r,  7  ///.  App.  625. 

Wliere  the  eviflence  shows  tiiat  an  engine 
could  not  be  safely  used  without  a  screen 
to  prevent  the  escape  of  sparks,  it  is  negli- 
gence to  remove  the  screen  and  run  the  en- 
gine witiiout  it,  though  it  may  not  be 
common  to  use  a  screen  on  such  an  engine. 
liedcll  V.  Lonjr  Island  A'.  Co.,  44  A'.  V.  367. 

42.  as   iiU'crtiMl   by   stsitiitory 

provisioiiH.* — The  Ky.  Act  of  January  30, 
1874,  as  to  the  use  of  spark  arresters,  does 
not  require  the  use  by  railroad  companies 
of  appliances  that  will  certaiidy  prevent  un- 
der all  circumstances  the  escape  of  sparks 
from  the  chimneys  of  locomotives.  They 
are  only  required  to  use  the  most  effectual 
known  preventives  of  practical  use.  Loitis- 
7iille  <3>»  A^.  R.  Co.  v.  Taylor,  92  Ky.  55,  17  S. 

IV.  Rep.  198. 

Although  the  statute  provides  that  the 
device  used  for  the  purpose  of  preventing 
the  escape  of  sparks  shall  be  placed  "on  or 
around  the  top  of  the  chimney,"  a  company 
is  not  precluded  from  attaching  the  device 
to  any  other  part  of  the  chimney  or  ma- 
chinery that  is  equally  as  effectual  to  pre- 
vent the  escape  of  sparks.  But  as  the 
spark  arrester  used  by  defendant,  of  which 
complaint  is  made,  was  placed  around  the 
top  of  the  chimney,  the  defendant  was  not 
prejudiced  by  an  instruction  telling  the 
jury  that  it  was  defendant's  duty  to  have  a 
spark  arrester  thus  attached.  Louisville  &* 
N.  R.  Co.  V.  Taylor,  92  KJ.  55,  17  5".  IV.  Rep. 
198. 

43.  Duty  to  keep  spnrk  arresters 
in  proper  condition  nnd  repair. — It 

*  Use  of  spark  arresters  which  will  altogether 
prsvent  fire  from  escaping,  see  note,  32  Am.  & 
Eng.  R.  Cas.  317. 


is  the  duty  of  railroads  to  use  spark  arrest- 
ers of  the  most  approved  kind,  and  to  keep 
them  in  good  repair.  Louisville,  E.  C-^  .SV. 
L.  Con.  R.  Co.  v.  .Speueer,  47  ///.  App.  §03. — 
Foi.LowiNii  Toledo,  \V.  cS:  \V.  K.  Co.  v. 
Larmon,  67  111,  68;  Chicago  &  A.  K.  Co.  v. 
yuaintance,  58  HI.  389. — Ryan  v.  Gross,  68 
Md.  yj7,  II  Cent.  Rep.  502,  12  Atl.  Rep.  115, 

16  ^///.  Rep.  302. 

Although  a  company  may  use  a  proper 
spark  arrester  on  its  locomotive,  yet  if 
through  negligence  or  want  of  skill  it  fails 
to  have  the  spark  arrester  properly  ad- 
justed or  in  proper  order,  it  is  responsible 
for  losses  by  lire  rcbulting  from  such  failure. 
Loiiisrille  &^  A'.  R.  Co.  v.  Taylor,  92  Ay.  55, 

17  i'.  IV.  Rep.  198. 

Continuing  tlie  use  of  a  spark-throwing 
locomotive,  the  company  having  knowledge 
thereof,  near  a  depot  which  has  been  fre- 
quently ignited  by  sparks  thrown  from  such 
locomotive,  is  negligence,  Cineinnali,  X. 
O.  &>  T.  P.  R.  Co.  V.  Barker,  56  Am.  &• 
Eng.  R.  Cas.   106,  94  A'y.  71,  21  S.  fV.  Rep 

347. 

44.  Degree    oi   care    demanded.— 

Ill  an  action  against  a  railroad  for  burning 
a  bridge  the  court  charged  the  jury  that  "  if 
defendants  used  ordinary  skill  in  procuring 
a  good  and  safe  spark  catcher,  such  as  are 
most  in  use  in  the  country,  and  approved 
by  experienced  railroad  f)perators  and  me- 
chanics," it  was  sufficient.  J/eld,  to  be  the 
law.  Frank  ford  iS~»  B.  Turnpike  Co.  v. 
r/iiladeip/iia  &-  T.  R.  Co.,  54  Pa.  5/.  345.— 
Quoting  Fremantle  v.  London  &  N.  W. 
R.  Co.,  10  C.  R.  N.  S.  95.— Approved  in 
Clcaveland  ?/.  Grand  Trunk  R.  Co.,  42  Vt. 

449.      DlSTINGUlSHI'.n    AND    EXPLAINED    IN 

Jacksonville,  T.  tS:  K.  W.  R.  Co.  v.  Penin 
snlar  L..  T.  &  M.  Co.,  27  Fla.  i.—Eddvv. 
Lafayette,  49  Fed.  Rep.  807,  4  U.  S.  App. 
247,  I  C.  C.  A.  441. 

45.  Kflfeot  of  use  of  proper  spark 
arresters  upon  company's  liability. 
— If  a  company  use  upon  its  engine  a  sfiark 
arrester  of  an  approved  pattern  in  general 
use,  and  which,  upon  a  careful  inspection 
by  a  skilled  mechanic,  appeared  to  be  in 
good  condition,  such  company  will  not  be 
responsible  for  damage  done  by  a  fire  occa- 
sioned by  sparks  escaping  through  such 
'5park  arrester.  Hoffv.  West  Jersey  R.  Co., 
13  Am.  &•  "ng.  R.  Cas.  476.  45  A'./.  L.  201. 
Gou'en  v.  Glaser,  {Pa.)  10  Atl.  Rep.  417. 

If  ti  <;  most  approved  apparatus  which 
skill  and  science  have  invented  and  made 
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have  been  applied  to  prevent  escape  of 
sparks,  so  as  tu  avoid  fire  along  the  line  of 
a  lailroad,  a  company  is  not  liable  without 
proof  of  iH'j{li);ciice  in  some  other  respect. 
KooU\.Xcw  York  &*  E.  K.  Co.,  18  Hath. 
(.\.  J'.)  80.  Houston  &*  T.  C.  A'.  Co.  v.  Ah- 
Donouf^li,  I  Tex.  App.  (Civ.  Cas.)  354.  Smyth 
V.  Stockton  &*  C.  R.  Co.,  (Cat.)  4  I'ac.  Rep. 
505.  Philiidelphia  Sr*  R.  R.  Co.  v.  Hen- 
drickson.  So /'a.  St.  182.  W/iite  v.  Chuago, 
M.  &*  St.  /'.  R.  Co.,  I  S.  Dak.  326,  47  A:  IV 
Re/>.  146. 

Where  the  evidence  shows  that  a  com- 
pany had  placed  the  most  appnjved  spar'c 
arresters  on  their  engines;  that  the  engines 
were  as  well  secured  and  arranged  as  the 
engines  on  any  other  railroad ;  and  that  a 
sutllcient  police  had  been  provided  for  the 
road,  and  all  needful  rules  for  their  guid- 
ance had  been  adopted,  it  is  not  liable  for 
the  escape  of  sparks.  Rood  v.  aW-^o  1  'ork  &* 
K.  R.  Co.,  i8  r,arl>.  {A\  Y.)  80.  — Rkvif.wing 
Philadelphia  &  R.  K.  Co.  v.  Yeiser,  8  Pa, 
St.  466.— Ai'i'i.iKU  IN  Fero  v.  Bullalo  &  S. 
L.  R.  Co.,  22  N.  Y.  209.  RkviI'.wkd  in  Re 
New  York  C.&H.  R.  R.Co.,15  Hun(N.Y.) 

63- 

40.  Liability  for  nbHciicv  of  spark 
arrester  on  eiiK'iiio  of  another  eoin- 

pany.— By  a  provision  in  the  charter  of  a 
railroad  company,  its  road  was  declared  to 
be  a  public  highway  for  the  use  of  steam 
engines,  and  cars  propelled  by  steam  en- 
gines only.  Held,  that  the  company  was 
liable  for  injuries  from  fire  thrown  by  the 
locomotive  of  another  company,  which  the 
defendants  permitted  to  be  run  on  the  road 
witliout  any  spark  arrester  on  it,  its  de- 
fective condition  being  known  to  the  de- 
fendants' train  dispatcher,  who  exercised  no 
supervision  over  it.  Delaivare,  L.  &•  IV.  R. 
Co.  v.  Salmon,  39  A'.  /.  L.  299,  14  Am.  Ry. 
Rep.  226. 

3.  Careless  Management  of  Engine, 

47.  Generally. — Where  a  company  is 
sued  for  burning  cotton  by  escaping  sparks 
from  a  locomotive,  proof  that  the  company 
used  the  most  approved  machinery  to  pre- 
vent the  escape  of  sparks,  and  employed 
competent  and  careful  persons  to  run  their 
locomotives,  is  not  a  complete  defense,  un- 
less it  further  appears  that  the  employes 
were  not  guilty  of  negligence  at  the  time  of 
the  injury  sued  for.  IVilson  v.  Atlanta  &• 
C.  A.  L.  R.  Co.,  16  So.  Car.  587.  Jackson 
v.  Chicago  &*  N.  IV.  R.  Co.,  31  Iowa  176. 


St.  Louis,  A,  &*  T.  R.  Co.  v,  F/re  Assoc, 
of  Phila.,  55  Ark.  163,  lo  S.  //'.  Rep.  43. 
Hinds  V.  Rarton,  23  A'.  Y.  544.—  I'iii,i,(jw- 
INO  Fero  7'.  HutTaio  &  S.  L.  R.  Co.,  22  N.  Y. 
209. — Spaiilding  v.  Chicago  &^  A'.  II'.  R. 
Co,  30  Wis.  110,  7  ./;//.  Ry.  Rep.  507. 
l.ongabaugh  \.  I'irginia  City  &'  T.  R.  Co., 
9  A'ev.  271.  Missouri  J'ac.  R,  Co.  v.  7'e.vas 
<5^  J'.  R.  Co.,  41  Eed.  Rep.  917.— yi'oriNU 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Benson,  69  Tex. 
407,  5  S.  VV.  Rep.  822. 

It  is  impossible  for  a  railroad  company  to 
operate  its  trains  without  some  danger  from 
fire.  Ohio  &^  M.  R.  Co.  v.  7'rapp,  4  J/:d. 
App.  6y,  30  A'.  E.  Rep.  812. 

The  road  must  be  operated  and  the  en- 
gines managed  in  such  a  way  as  to  cause  the 
least  danger  to  property  of  adjoining  and 
adjacent  owners.  Ring  v.  Morris  ijm  E.  R. 
Co.,  iSA'.f.  E>/.307. 

When  a  company  is  cliartcrcd  with  the 
1  ight  to  propel  its  trains  by  steam  engines, 
the  company  is  liable  in  damages  for  fire 
started  by  sparks  emitted  from  the  enj^ines, 
only  in  case  in  using  its  engines  it  fails  in 
the  diligence  that  good  specialists  .'.re  ac- 
customed to  exercise.  Houston  &^  T.  C.  R. 
Co.  V.  McDonough,   \  Tex.  App.  {Civ.  Cas.) 

354. 

If  a  railway  company  are  guilty  of  default 
in  the  discharge  of  the  duty  of  runnini^ 
their  locomotives  in  a  proper  and  reason- 
able manner,  they  are  responsible  for  all 
damage  which  is  the  natural  consequence  of 
such  default,  whether  such  damage  is  occa- 
sioned by  fire  escaping  from  the  engine 
coming  directly  in  contact  with  and  con- 
suming the  property  of  third  persons,  or  is 
caused  to  tlie  property  of  such  third  [jer- 
sons  by  a  fire  communicating  thereto  from 
the  property  of  the  railway  company  tliem- 
selves,  which  had  been  ignited  by  fire  es- 
caping from  the  engine  coming  directly  in 
contact  therewith.  Canada  Southern  R.  Co. 
v.  Phelps,  35  Am.  £•-•  Eng.  R.  Cas.  207,  14 
Can.  Sup.  Ct.  132.— Rkvikwing  Jones  v. 
Festiniog  R.  Co.,  L.  R.  3  Q.  B.  733. 

48.  Failure  to  properly  equip  en- 
gine.— Where  a  company  is  sued  for  de- 
stroying property  by  fire  from  a  locomotive, 
the  jury  should  n,;t  find  for  the  defendant 
unless  they  find  that  the  engine  was  prop- 
erly equipped  and  operated,  and  that  the 
employes  in  charge  of  the  engine  were  com- 
petent and  skilful.  Pulliss  v.  Chicago,  M . 
&^  St.  P.  R.  Co.,  76  Iowa  680,  39  N.  IV.  Rep. 
245- 
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49.  Usin^  dangerous  fuel,  gener- 
ally.— A  company  is  not  guilty  of  negli- 
gence in  using  such  fuel  on  its  engines  as  is 
in  ordinary  use,  unless  the  fuel  is  (jf  such  a 
quality  as  to  be  dangerous  or  hazardous. 
Collins  V.  New  York  C.  &^  H.  R.  R.  Co.,  5 
//««  (.V.  V.)  499;  affirmcdin  71  yV.  Y.  609. 

50.  Burning  Avoud  instead  of  coal.* 
—  It  is  gross  negligence  in  a  railroad  to  use 
wood  in  a  coal-burning  engine  in  a  dry  time 
and  on  a  windy  day.  Chicago  iS~«  A.  R.  Co. 
V.  (Jiiaintance,   58  ///.  389,  12  Am.  Ry.  Rep. 

234. 

Where  the  fact  that  the  use  of  wood  in 
a  coal-burning  engine  materially  increases 
the  danger  of  setting  fire  to  and  burning  ad- 
jacent property  is  indisputably  established, 
the  court  may  properly  instruct  the  jury 
that  such  use  constitutes  negligence.  Chi- 
cago &»  E.  I.  R.  Co.  V.  Ostrandcr,  38  Am.  &^ 
Eng.  R.  Cas.  346,  116  /uif.  259,  266,  19  A'.  £. 
Rep.  no,  15  A\  El.  Rep.  227. 

In  an  action  for  the  loss  of  a  barn  and  its 
contents  by  fire,  caused  by  sparks  from  a 
locomotive,  it  appeared  that  the  fuel  used 
by  the  company  was  wood.land  evidence  was 
given  to  the  effect  that  coal  was  less  apt  to 
throw  out.  sparks.  It  also  appeared  that  at 
the  place  where  the  fire  occurred  there  was 
a  heavy  up-grade,  necessitating  a  full  head 
of  steam,  and  therefore  increasing  the  dan- 
ger to  surrounding  property.  The  jury 
found  that  the  defendants  did  not  use  rea- 
sonable care  in  running  the  engine,  but  in 
what  the  want  of  such  care  consisted  did 
not  appear  by  their  finding.  Held,  that  the 
company  were  under  no  obligation  to  use 
coal  for  fuel,  and  the  use  of  wood  was  not 
in  itself  evidence  of  negligence;  that  the 
finding  of  the  jury  on  the  question  of  negli- 
gence was  not  satisfactory,  and  that  there 
should  be  a  new  trial.  New  Brunswick  R. 
Co.  v.  Robinson,  29  Am.  <5-»  Eng.  R.  Cas. 
132,  II  Can.  Sup.  Ct.  688;  reversing  Z'})  New 
Brim.  323. — Quoting  Collins  v.  New  York 
C.  &  H.  R.  R.  Co.,  5  Hun  (N.  Y.)  502;  Fal- 
coners. European  &  N.  A.  R.  Co.,  14  New 
Brun.  183. 

51.  Throwing  burning  wood  from 
engine.— In  an  action  for  starting  a  fire 
whic.i  extended  to  plaintiflf's  woodland, there 
was  evidence  tending  to  show  that  either 
the  fireman  or  engineer  threw  a  burning 
piece  of  wood  from  the  locomotive,  which 

*  Negligence  in  the  use  of  wood  as  fuel  in  en- 
gines, se£  note,  38  Am.  &  Eng.  R.  Cas.  348. 


fell  on  dry  grass  and  leaves,  and  that  it  was 
usual  orcustotnary  for  firemen  to  throw  ofT 
wood  that  was  found  too  large  for  the  fur- 
nace. Held,  that  the  act  was  within  the 
scope  of  employment  of  such  employes,  and 
would  render  the  company  liable  if  the  jury 
found  that  the  fire  was  causer!  tlicreb}-. 
Spaulding  v.  Chicago  &>  A'.  IV.  R.  Co..  33 
iris.  582". 

52.  Throwing  live  coals  from  en- 
gine.— The  grant  of  a  franchise  to  oi)crate 
a  railroad  does  not  confer  the  right  to  u.^e 
upon  it  locomotives  so  constructed  as  to 
throw  out  burning  coals  that  may  set  fire 
to  buildings  along  the  line;  but  the  roi|d 
must  be  operated  with  engines  so  con- 
structed as  to  cause  the  least  danger.  A'ing 
V.  A  f orris  &•  E.  R.  Co.,  iS  N.J.  Eg.  397. 

5J?.  Failure  to  empty  ash  pan.— The 
evidence  showed  that  the  engine  had  run 
ninety  miles  without  the  ash  pan  havi,.g 
been  emptied  ;  that  ignited  substances  were 
found  upon  a  manure  heap,  which  were  too 
large  to  pass  through  the  net  of  the  smoke- 
stack, and,  it  was  alleged,  must  therefore 
have  come  from  the  ash  pan  ;  that  the  ash 
pan  was  perfectly  good  and  so  constructed 
that  it  was  difficult  for  ashes  to  escape  from 
it;  and  that  the  possibility  of  any  escape 
would  be  prevented  by  emptying  or  partly 
emptying  the  pan.  Held,  that  the  jury 
might  have  found  as  legitimate  inferences 
of  fact  that  the  fire  escaped  because  the  pan 
was  full.  McGibbon  v.  N'ort/iern  R.  Co.,  14 
Ont.  Ap/'.  91  ;  reversing  1 1  Ont.  307. 

54.  Fsiiig  excessive  amount  of 
steam. — The  use  of  an  unnecessary  amount 
of  steam  on  a  locomotive,  by  reason  of  which 
an  unusual  quantity  of  sparks  is  emitted, 
is  such  negligence  as  to  render  the  com- 
pany liable  for  a  fire  which  results  there- 
from. Great  Western  R.  Co.  v.  Haworth,  39 
///.  346. 

The  excessive  use  of  steam  by  a  company 
is  not  negligence  per  se.  So  held,  where  a 
company  was  sued  for  damages  resulting 
from  a  fire  alleged  to  have  resulted  from  the 
management  of  a  locomotive.  McCormick 
v.  Chicago,  R.  I.  <S-»  P.  R.  Co.,  41  Iowa  193. 

55.  Running  burning  cars  upon 
siding. — A  company  has  the  right  to  de- 
tach burning  cars  from  the  train  and  tun 
them  off  on  a  spur  of  the  track  so  as  to 
save  the  train  and  main  track,  unless  dam- 
ages to  the  property  of  others  are  apparent, 
and  the  probable  result ;  but  if  in  doing  so 
they  stop  them  near  the  property  of  another 
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and  it  is  consumed,  they  are  liable  for  the 
injury,  ii  oy  proper  care,  under  all  the  cir- 
cumstances, it  could  have  been  avoided. 
St.  Louis,  I.  M.  &*  S.  Ii.  Co.  V.  Hec/it,  9  Am. 
<S»  F.'ig.  R.  Cas.  222,  38  Ark.  357. 

rti\.  Uiinuiii{;  heavily  ludeu  train 
lip  {jracle. — Running  a  train  too  heavily 
laden  on  an  up  grade,  when  there  was  a 
strong  wind,  caused  an  unusual  quantity  of 
sparks  to  escape  from  the  locomotive,  where- 
by the  respondents'  barn,  situated  in  close 
proximity  to  the  railway  track,  was  set  on 
fire  and  destroyed.  Held,  that  there  was 
sufficient  evidence  of  negligence  to  make 
the  company  liable  for  the  damage  caused 
by  the  fire.  iXort/i  Shore  R.  Co.  v.  Mc  Wil- 
lie, 17  Can.  Flip.  Ct.  511. 

rtl.  I>e{»Tee  of  care  deniaiidert.— In 
ope.'ating  its  trains  and  engines  the  com- 
pany is  required  to  exercise  that  degree  of 
prudence  which,  under  like  circumstances, 
reasonably  cautious  and  prudent  persons 
would  exercise.  Texas  &^  P.  R.  Co.  v.  Me- 
daris,  29  Am.  &r*  Eng.  R.  Cas.  1 59,  64  Tex. 
92. 

Railway  companies,  in  the  management 
of  their  engines,  are  bound  only  to  use  the 
ordinary  and  regular  care  and  appliances  to 
prevent  the  escape  of  sparks.  Hill  v.  On- 
tario, S.  ^  il  R.  U.  Co.,  \iU.C.  Q.  B.  503. 
—  Followed  in  Ball  v.  Granr'  >unk  R. 
Co.,  16  U.  C.  C.  P.  252. 

Any  property  so  near  the  track  as  to  be  in 
danger,  notwithstanding  such  precautions, 
remains  there  at  the  owners'  risk ;  and  they 
are  not  obliged  to  shjt  off  steam  or  take 
extraordinary  car"  in  passing  it.  Hill  v. 
Ontario,  S.  &*  H.  V.  U.  Co.,  13  U.  C.  Q.  B. 
503. 

4.  Permitting  Combustible   Materials  on 
Right  of  Way. 

58.  Duty  to  keep  rijifht  of  way 
clear  of  eoinbustibles.* — It  is  impos- 
sible to  operate  a  railroad  without  danger 
from  fire ;  and  prudence  requires  railroad 
companies  to  keep  the  property  under  their 
control  reasonably  clear  and  free  from  com- 
bustible material,  which  might  serve  as  a 
medium  to  communicate  fire  to  adjoining 
properly.      Ohio  (S<»  &L  R.  Co.  v.  Trapp,  4 

*  Negligence  of  company  in  leaving  combus- 
tible matter  on  right  of  way,  see  note,  49  Am  & 
KN(i.  R.  Cas.  O84. 

Clearing  combustible  material  from  right  of 
way  ;  liability  for  acts  of  contractors,  see  note, 
45  Am.  &  Eng.  R.  Cas.  5S1. 


Ind.  App.  69,  30  N.  E.  Rep.  812.  Jones  v. 
Michigan  C.  R.  Co.,  2$  Ant.  &^  Eng.  R.  Cas. 
4S2,  59  Mich.  437,  26  A'.  W.  Rep.  662. 
Salmon  v.  Delaware,  L.  &^  W.  R.  Co.,  38  A'. 
/.  Z.  5,  13  Am.  Ry.  Rep.  14.  —  Reviewing 
Vaughan  v.  Taff  Vale  R.  Co.,  5  H.  &  X.  679; 
Smith  V.  London  &  S.  VV.  R.  Co.,  L.  R.  5 
C.  P.  98.  —Delaware,  L.  &*  W.  R.  Co.  v. 
Salmon,  39  A^  /.  L.  ^99,  14  Am.  Ry.  Rep. 
226.  Tyler  v.  Ricainore,  87  Va.  466,  12  i'. 
E.  Rep.  799- 

A  company  must  be  diligent  in  keeping 
its  track  clear  of  such  combustible  matter 
as  is  liable  to  be  easily  ignited,  and  espe- 
cially diligent  to  prevent  the  escape  of  fire 
when  in  the  immediate  neighborhood  of 
combustible  property.  Longabaugh  v.  Vir- 
ginia City  <3-  T.  R.  Co.,  9  Nev.  271. 

The  company  is  not  bound  to  move  its 
track  and  right  of  way.  Ohio  iS-»  M.  R.  Co. 
v.  Shanefelt,  47  ///.  497. 

59.  as  atteeted  by  statute.  — 

Under  Starr  &  C.  111.  St.  ch.  114,  §  63,  it 
is  the  duty  of  railroad  companies  to  keep 
their  right  of  way  clear  from  dead  grass, 
dry  weeds,  and  other  dangerous-  combus- 
tibles at  all  times ;  and  where  a  company  is 
sued  for  a  fire  in  January  it  is  not  a  suf- 
ficient compliance  with  the  statute  to  con- 
stitute a  defense,  to  show  that  it  burned  the 
grass  on  its  right  of  way  in  the  preceding 
October.  Indiana,  B.  &*  W.  R.  Co.  v.  Nice- 
wauder,  21  ///.  App.  305. 

Under  III.  Act  of  187^,  §  2,  making  it  the 
duty  of  all  railroad  corporations  to  keep 
their  right  of  way  clear  from  all  dead  grass 
dry  weeds,  and  other  dangerous  combustible 
material,  a  failure  to  keep  the  right  of  way 
clear  of  combustible  material  other  than 
dead  grass  and  dry  weeds  cannot  be  held  to 
be  negligence /dr  ji",  unless  such  material  is 
dangerous ;  but  a  failure  to  perform  a  duty 
commanded  by  statute  may  be  properly  de- 
nominated negligence  per  se.  Chicago  iS>» 
E.  I.  R.  Co.  V.  Goyette,  43  Am.  &^  Eng.  R.  Cas. 
36,  1 33  ///.  2 1 ,  24  N.  E.  Rep.  549 ;  affit  ming 
32  ///.  App.  574. 

Under  Mont.  Laws  of  i88i,p.  71,  §7.  enact- 
ing that  roads  running  through  the  territory 
should  keep  their  tracks  free  from  dead  grass, 
weeds,  or  any  dangerous  or  combustible 
material,  it  was  as  much  the  duty  of  the 
Northern  Pacific  R.  Co.  to  keep  its  track 
in  such  a  condition  as  it  was  for  it  to  use 
proper  means  to  prevent  the  emission  of 
sparks  of  fire  from  its  engines  ;  and  the  said 
law   did   not   trench    upon    the    chartered 
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rights  of  the  said  company  under  the  act  of 
congress  creating  it.  Diamond  v.  Northern 
Pac.  R.  Co.,  29  Am.  &^  £n^.  R.  Cas.  117, 
6  Mont.  580,  13  Pac.  Rep.  367.— Distin- 
GUiSHEU  IN  Bielenberg  v.  Montana  Union 
K.  Co.,  38  Am.  &  Eng.  R.  Cas.  275,  8  Mont. 
271. 

00.   where  company  docs  not 

own  the  riji^ht  of  way.  —  The  railroad 
(lid  not  own  the  ground  where  a  side  track 
was  laid,  it  being  laid  under  a  mere  license. 
There  was  evidence  that  part  of  the  inflam- 
mable material  was  placed  on  and  about  the 
side  track  by  the  railroad  employes.  Held, 
that  the  company  was  under  the  same  obli- 
gation to  keep  the  track  clean  as  if  it  owned 
the  ground,  and  that  it  should  have  been 
left  to  the  jury  whether  such  material  was 
negligently  left  there,  and  whether  the  fire 
might  have  originated  in  it.  Kiirs  >3^  H. 
Ice  Co.  V.  Mihvaul'ce  &*  N.  R.  Co.,  56  Am. 
dr'  Eng.  R.  Cas.  94,  84  PVis.  171,  53  iV.  IV. 
Rep.  850. 

61.  Degree  of  care  deinanded.— 
The  company  must  use  all  practical  and 
reasonable  precautions  to  prevent  fire  by 
keeping  its  road  and  right  of  way  clear  of 
all  combustible  materials.  Brighthope  R. 
Co.  V.  Rogers,  8  Am.  Sr'  Eng.  R.  Cas.  710,  76 
Va.  443.  Eddy  V.  Lafayette,  49  Fed.  Rep. 
807,  4  U.  S.  App.  247,  I  C  C.  A.  441.  To- 
ledo, W.  &^  IV.  R.  Co.  V.  Wand,  48  Ind.  476. 
Although  it  had  merely  a  license  to  lay 
its  track  and  has  no  interest  in  the  land 
over  which  it  is  laid.  Kitrs  6^  H.  Ice  Co. 
V.  Milivaukee  &*  N.  R.  Co.,  84  Wis.  171,  53 
A'.  W.  Rep.  850. 

A  company  is  bound  to  use  the  same  dili- 
gence in  removing  dry  weeds  and  grass  and 
all  other  combustible  materials  from  ex- 
posure to  fire  frftm  passing  locomotives, 
that  a  cautious  and  prudent  man  would  use 
in  reference  to  such  combustible  materials 
upon  his  own  premises,  if  exposed  to  the 
same  hazard  from  fire.  Illinois  C.  R.  Co.  v. 
Mills,  42  ///.  407.  —  Not  followed  in 
Gandy  v.  Chicago  &  N.  W.  R.  Co.,  30  Iowa 
420. — Snyder  v.  Pittsburgh,  C.  Sf  St.  L.  R. 
Co.,  II   iv.  Va.  14,  18  Am.  Ry.  Rep.  154. 

A  company  is  held  to  the  same,  but  no 
higher,  duty  to  keep  tlieir  right  of  way  free 
from  grass  and  weeds  that  the  adjoining 
landowners  and  proprietors  are  to  keep 
the  adjoining  lands  free  from  grass  and 
weeds.  Illinois  C.  R.  Co.  v.  Frasier,  47  ///. 
505.— Following  Ohio  &  M.  R.  Co.  v. 
Shanefelt,  47  111.  497.      Not  following 


Bass  V.  Chicago,  B.  &  Q.  R.  Co.,  28  III.  9.— 
Disapproved  in  Salmon  v.  Delaware,  L.  & 
W.  R.  Co.,  38  N.  J.  L.  5. 

62.  Liability  for  allowing  accumu- 
lation of  coiabustihlcs  on  right  of 
way,  generally.*— Negligence  may  be  im- 
puted to  a  railroad  company  if  it  allows 
combustible  material  to  accumulate  on  its 
right  of  way  in  such  quantity,  at  such 
places,  and  at  such  seasons  as  render  it 
liable  to  become  ignited  and  cause  damage 
to  adjacent  property.  Eddy  v.  Lafayette^ 
49  Fed.  Rep.  807,  4  U.  S.  App.  247,  i  C.  C. 
A.  441.  Indiana,  B.  i5->  W.  R.  Co.  v.  Over- 
man, 29  Am.  (S^  Eng.  R.  Cas.  161,  no  Ind. 
538,  10  N.  E.  Rep.  575.  Jones  v.  Michigan 
C.  R.  Co.,  25  Am.  <S-  Eng.  R.  Cas.  482,  59 
Mich.  437,  26  N.  W.  Rep.  662.  Delaware, 
L.  &>  W.  R.  Co.  V.  Salmon,  39  A^.  /.  L.  299, 
14  Am.  Ry.  Rep.  226,  Aycock  v.  Raleigh  tS" 
A.  A.  L.  R.  Co.,  89  N.  Car.  321.  Ft. 
Worth  &'  D.  C.  R.  Co.  v.  Hogsett,  67  Tex. 
685,  4  5'.  W.  Rep.  365,— ArrROViNO  Trox- 
ler  V.  Richmond  &  D.  R.  Co.,  74  N.  Car. 
377  ;  St.  Joseph  &  D.  C.  R.  Co.  v.  Chase, 
II  Kan.  47  ;  Flynn  7k  San  Francisco  &  S.  J. 
R.  Co.,  40  Cal.  \\.—Gulf,  C.  &-S.  F.  R.  Co. 
V.  Kliige,  4  Tex  App.  {Civ.  Cas.)  577,  17  .^'. 
W.  Rep.  944.  Jaffrey  v.  Toronto,  G.  (S~»  B. 
R.  Co.,  23  U,  C.  C.  P.  553.— Following 
Smith  V.  London  &  S.  W.  R.  Co.,  L.  R.  6 
C,  P.  14. 

The  ignition  of  combustible  substances 
lying  along  the  track  of  a  railroad  by  sparks 
dropped  by  a  passing  engine  is  not  an  un- 
avoidable accident,  Flynn  v.  San  Fran- 
cisco&^  S.J.  R.  Co.,  40  Cal.  14. — Approved 
IN  Ft.  Worth  &  D.  C.  R.  Co.  v.  Hogsett, 
67  Tex.  685. 

A  railroad  company  may  be  supplied  with 
the  best  engines  and  the  most  approved 
apparatus  for  preventing  the  emission  of 
sparks,  and  be  operated  by  the  most  sl<ilful 
engineers ;  it  may  do  all  that  skill  and 
science  can  suggest  in  the  management  of 
its  locomotives;  and  still  it  may  be  guilty 
of  gross  negligence  in  allowing  the  accumu- 
lation of  dangerously  combustible  matter 
along  its  track,  easily  to  be  ignited  by  its 
furnaces,  and  thence  communicated  to  the 
property  of  adjacent  proprietors.  Richmond 
&^  D.  R.  Co.  V.  Medley,  7  Am.  &^  Eng.  R. 


*  Negligence  of  railroad  company  in  leaving 
combustible  material  on  right  of  way,  see  notes, 
32  Am.  &  Eng.  R.  Cas.  373;  13  Id.  475  ;  5  L.  R. 
A.  591- 
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Cas.  493,  75  Va.  499.  Gram  v.  Northern 
J'ac.  R.  Co.,  45  Am.  &•  Eng.  R.  Cas.  544,  i 
.\'.  BaJi:  252,  46  N.  JV.  Rep.  972.  Toledo, 
IF.  &>  IV.  R.  Co.  V.    IVaml,  48  /nd.  476. 

A  railroad  company,  iiaving  only  acquired 
a  nesv  track  a  few  days,  is  liable  for  fire 
started  by  sparks  from  its  locomotives  in 
inflammable  matter  on  the  right  of  way,  to 
the  same  extent  as  if  it  had  operated  the 
road  any  length  of  time.  La^-e  Erie  &>  IF. 
R.  Co.  V.  Crusen,  29  ///.  Af>p.  212.— FOL- 
LOWING Illinois  C.  R.  Co.  v.  Kanouse,  39 
111.  272. 

03.  Kubbisli.  — It  is  negligence  in  a 
company  to  place  near  its  track  rubbish, 
such  as  old,  dry  ties,  which,  being  fired  by 
sparks  from  a  locomotive,  communicate 
the  fire  to  plaintiff's  property.  Troxier  v. 
Richmond  <S-«  D.  R.  Co.,  74  N.  Car.  377,  13 
Am.  Ry.  Rep.  389.  —  Appkoved  in  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Hogsett,  67  Tex. 
68s.— Aycoch  v.  Raleigh  &-  A.  A.  L.  R.  Co., 
89  A'.  Car.  321. 

O-A.  Bark.— An  instruction  to  the  jury 
that  they  must  consider  whether  there  was 
any  negligence  on  the  part  of  the  defend- 
ant in  leaving  bark  and  grass  and  other 
combustible  material,  if  there  was  any  such, 
within  its  right  of  way  is  not  open  to  the 
objection  that  the  jury  must  infer  that  by 
so  leaving  bark  and  grass  within  the  right 
of  way  the  defendant  was  guilty  of  negli- 
gence per  se.  Abbot  v.  Gore,  40  Am.  &> 
Eng.  R.   Cas.   244,  74  Wis.  509,  43  lY.  IV. 

R'p.  365- 
05.  Dry  liedfjc  triimniiigs.— Where 

a  company  leaves  dry  hedge  trimmings 
along  its  right  of  way,  which  either  origi- 
nate or  increase  a  fire  caused  by  sparks 
from  its  locomotive,  and  cause  such  fire  to 
spread  to  a  stubble  field,  the  company  is 
guilty  of  negligence.  Smith  v.  London  &» 
•  S.  IV.  R.  Co.,  L.  R.  6  C.  P.  14.  40  L.J.  C. 
P.2i,2T,  L.  T.678,  19  JV.  R.  230;  afTirming 
L.  R.  5  C.  P.  98,  39  Z.  /.  C.  P.  68,  21  Z,.  T. 
668,  18  JV.  R.  343. 

«0.  Dry  grass.— It  is  not  negligence 
per  se  for  a  railroad  to  suffer  dry  grass  and 
weeds  to  accumulate  on  its  right  of  way; 
the  fact,  however,  is  proper  evidence  for  the 
jury,  who  may  find  negligence  from  it. 
Ohio  (S~»  il/.  R.  Co.  V.  Shanefelt,  47  ///.  497. 
— Followed  in  Illinois  C.  R.  Co.  v.  Fra- 
zier,  47  111.  505;  Kesee  ?'.  Chicago  &  N.  W. 
R.  Co.,  30  Iowa  78. — Perry  v.  Southern  Pac. 
R,  Co.,  50  Cal.  578,  12  Am.  Ry.  Rep.  1S7. 
/i'esee  v.  Chicago  &•  JV.  W.  R,  Co.,  30  Iowa 


78.  —  Following  Ohio  &  M.  R.  Co.  v. 
Shanefelt,  47  III.  497. — Kansas  Pac.  R.  Co, 
V.  Butts,  7  Kan.  30S,  2  Am.  Ry.  Rep.  477. 
Jl'hite  v.  Missouri  Pac.  R.  Co.,  13  .Im.  &* 
Eng.  R.  Cas.  473,  31  Kan.  280,  i  Pac.  Rep. 
611.  Burlington  &^  M.  R.  Co.  \.  Jl'estin'cr, 
4  Xel>.  268.     Gram  v.  Northern  J\tc.  R.  Co., 

45  j-lm.  &-=  Eng.  A'.  Cas.  544,  i  \.  Dale.  252, 

46  X.  JJ'.  Rep.  972. — Approving  Delaware, 
L.  &  W.  R.  Co.  V.  Salmon,  39  N.  J.  L.  299; 
Atchison,  T.  &  S.  F.  R.  Co.  i:  Stanford,  12 
Kan.  354;  Webb  v.  Rome,  W.  ci  O.  R.  Co., 
49  N.  Y.  420;  Cleveland,  C.  &  C.  R.  Co.  v. 
Crawford,  24  Ohio  St.  C^i.—A'elsey  v.  Chi- 
cago &^  A'.  Jf.  R.  Co.,  43  .flm.  &^  Eng.  R. 
Cas.  43,  I  S.  Dak.  80,  45  A'.  JJ'.  Rep.  204. 
Texas  &>  P.  R.  Co.  v.  Medaris,  29  Am.  &' 
Eng.  R.  Cas.  1 59,  64  Tex.  92. 

It  is  negligence  in  a  company  to  leave 
grass  and  other  combustible  material  liable 
to  be  ignited  by  sparks  from  an  engine  on 
its  right  of  way.  Et.  JJ'orth  &^ D.  C.  R.  Co. 
V.  Hogsett,  67  Tex.  6S5,  4  5.  JJ\  Rep.  365. 
Et.  JJ'orth  <&-  D.  C.  R.  Co.  v.  Ratlijfe,  2  Tex. 
App.  {Civ.  Cas.)  600. 

Where  a  company  sets  fire  to  the  dry 
grass  and  other  combustible  materials  which 
it  has  negligently  suffered  to  accumulate  on 
its  track  and  right  of  way,  and,  withoui 
fault  of  the  adjoining  landowner,  permits 
such  fire  to  escape  to  his  lands  and  burn 
his  property,  the  company  is  liable,  whether 
such  fire  was  started  negligently  or  other- 
wise. Indiana,  B.  &•  JJ'.  R.  Co. \. Overman, 
2g  Am.  &^  ^"g-  -/''•  ^''•»'-  161.  wo  I nd.  538, 
10  A'.  E.  Rep.  575.  Chicago.  .V/.  /,.  (S-  P.  R. 
Co.  v.  Burger,  124  Ind.  275,  24  A'.  E.  Rep. 
981.  Louiyiiille,  N.  A.  &>  C.  R.  Co.  v.  Hart, 
119  Ind.  273,  21  A'.  E.  Rep.  753. 

Where  a  company  permits  dry  grass  or 
leaves  or  other  combustible  rubbish  to  re- 
main near  its  track,  and  the  same  takes  fire 
from  ignited  sparks  emitted  from  one  of  its 
locomotives,  which  had  no  spark  arrester, 
and  the  fire  is  thereby  comnuinicated  to 
plaintiff's  adjoining  land,  destroying  tim- 
ber, etc.,  the  injury  results  from  the  negli- 
gence of  the  company.  Aycock  v.  Raleigh 
&•  A.  A.  L.  R.  Co.,  89  A".  Grr.  .321.— Dis- 
TiNGUiSHED  IN  Emry  z*.  Raleigh  &  G.  R. 
Co.,  109  N.  Car.  589. 

A  railroad  is  liable  for  damages  from  fire 
escaping  from  an  engine,  caused  by  a  heavy 
growth  of  dry  grass  on  the  right  of  way, 
where  it  had  been  left  for  a  considerable 
time  after  it  might  have  been  burned  off, 
although  the  company  used  the  best  appli- 
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ances  to  prevent  tlie  escape  of  sparks.    Illi- 
nois C.  R.  Co.  V.  Frasier,  64  ///.  28. 

Where  a  company  is  charged  with  negli- 
gence in  starting  a  fire  on  its  right  of  way, 
which  spreads  to  plaintifl's  adjoining  lands, 
the  company's  negligence  is  to  be  deter- 
mined from  all  tiie  circumstances  and  sur- 
roundings, including  the  dryness  of  the  sea- 
son, and  whether  the  company  iierniitted 
such  an  accumulation  of  the  grass,  weeds,  or 
leaves  of  a  combustible  nature  on  its  right 
of  way,  at  the  place  of  the  fire,  as  would  not 
be  permitted  or  done  by  a  cautious  and  pru- 
dent man  upon  his  own  premises  if  exposed 
to  the  same  hazard  from  fire.  Snyder  v. 
Piltslmrj^r/i^  C.  &^  SI.  L.  A\  Co..  11  IV.  'Va.  14, 
i8  Am.  Ry.  Rep.  154.— Quoting  Kellogg  t/. 
Chicago  &  N.  W.  R.  Co.,  26  Wis.  223;  Sal- 
mon V.  Delaware,  L.  &  W.  R.  Co.,  38  N.  J. 

L.  5. 

Where  a  company  is  sued  for  starting  a 
file  which  spreads  to  plaintiff's  lands,  a 
s,iecial  finding  that  the  company  exercised 
reasonable  care  is  inconsistent  with  a  gen- 
eral finding  for  the  plaintiff,  as  such  a  find- 
ing necessarily  presupposes  negligence  on 
the  part  of  the  company.  Manhaitan,  A. 
(£>■  /».  R.  Co.  v.  Keeler,  32  Kan.  163,  \  Pac. 
Rep.  143. 

A  railroad  company  suffered  a  lieavy 
growth  of  dry  grass  to  remain  on  its  right 
of  way  through  plaintiff's  preniises,  and  fire 
was  communicated  from  the  locomotive  of 
a  freight  train,  while  laboring  to  ascend  a 
heavy  grade,  to  the  grass  and  weeds  in  the 
right  of  way,  and  from  thence  communi- 
cated to  the  fences  and  grass  of  jilaintiff, 
which  were  destroyed.  Held,  that  the  com- 
pany was  guilty  of  negligence,  and  that  the 
plaintiff  was  entitled  to  recover.  Rockford, 
/  .  /.  iS>»  St.  L.  R.  Co.  V.  Roarers,  62  ///.  346. 

Daring  a  very  dry  summer,  little  rain  hav- 
ing fallen,  and  none  for  some  time  prior  to 
the  fire  in  question,  fires  also  having  been 
frequent  in  that  section  of  the  c  nmtry,  the 
defendants  allowed  brush  and  long,  dry  grass 
which  had  been  growing  for  two  or  three 
years,  to  remain  uncut  on  the  side  of  the 
track,  adjoining  the  plaintiff's  farm,  while 
they  iiad  tlie  day  previous  to  the  fire,  for 
tiie  protection  of  their  own  property  on  the 
other  side  of  the  track,  burned  up  the  dry 
grass,  etc.,  there.  A  spark  from  defendants' 
engine  having  set  fire  to  the  dry  grass,  etc., 
adjoining  the  plaintiff's  land,  the  fire  ex- 
tended and  destroyed  his  fences,  growing 
crops,  etc.     In  an  action  against  defendants 


therefor,  all  these  circumstances  were  laid 
before  the  jury,  who  found  for  the  plaintiff. 
J/eld,  that  the  case  having  been  properly 
submitted  to  the  jury,  their  verdict  could 
not  be  interfered  with.  Fhmni^^an  v.  Cana- 
dian Pac.  R.  Co.,  38  Am.  6^  1^"S-  J^-  ^'"• 
362,  17  Ont.  6. 

(>7.  Prairie  grii.ss. — From  the  fact  that 
a  railroad  runs  through  a  prairie  country, 
with  wild  grass  growing  upon  its  right  of 
way  and  adjacent  thereto,  it  cannot  be  said, 
as  a  matter  of  law,  ttiat  it  is  not  incumbent 
upon  the  railroad  company  to  cut  or  destroy 
the  wild  grass  upon  its  right  of  way  and  out- 
side its  roadbed.  Sibilmd  v.  Minneapolis 
&'  St.  L.  R.  Co.,  7  Am.  (S-  Eng.  R.  Cas.  499, 
29  Minn.  58,  1 1  A'.  IV.  Rep.  146. 

G8.  Dry  Avecds. — It  is  negligence  on 
the  part  of  a  railroad  company  to  permit 
dry  grass  and  weeds  in  considerable  quan- 
tities to  accumulate  on  its  right  of  way,  and 
it  will  be  liable  for  starting  a  fire  in  such 
weeds  and  grass  which  was  communicated 
to  plaintiff's  property  adjoining.  Gulf,  C. 
&>  S.  P:  R.  Co.  v.  Fields,  2  Tex.  A  pp.  {Civ. 
Cas.)  700.  Flynn  v.  San  pyancisco  (3~»  S.J. 
R.  Co.,  40  Cal.  14.  Pittsburgh,  C.  &^  St.  L. 
R.  Co.  V.  Nelsoti,  51  Ind.  150.  Keseev.  Chi- 
cago &^  N.  W.  R.  Co.,  30  Io7ua  78.  White 
V.  Missouri  Pac.  R.  Co.,  13  Am.  iS>»  Fng.  R. 
Cas.  473,  31  A'an.  2S0,  i  Pac.  Rep.  61 1.  Kan- 
sas Pac.  R.  Co.  V.  Butts,  7  Kan.  308,  2  Am. 
Ry.  Rep.  Xll-  Ohio  &>  M.  R.  Co.  v.  Shane- 
felt,  47  ///.  497. 

A  railroad  company  is  not  negligent  ir 
failing  to  cut  down  bushes  or  weeds  on 
the  right  of  way  beyond  the  portion  over 
which  it  is  exercising  actual  control  for  cor- 
porate purposes,  but  is  required  to  keep 
the  right  of  way  clear  of  such  growth  to  the 
outside  of  the  side  ditches  on  either  side  of 
the  track.  Ward  v.  Wilmington  &>  W.  R. 
Co.,  4gAm.  &>  Eng.  R.  Cas.  540,  109  7\^  Car. 
358,  13  5.  E.  Rep.  926. 

OJ>.  Peat. — A  company  is  guilty  of  negli- 
gence amounting  to  a  positive  wrong,  if,  in 
a  dry  season,  it  starts  a  fire  on  a  bed  of  peat 
on  which  its  track  is  laid;  and  if  injury  re- 
sults to  adjacent  property  owners,  it  is 
liable.  Louisville,  A".  A.  d^  C.  R.  Co.  v. 
Nitsche,  45  Am.  &^  Eng.  R.  Cas.  532,  126 
Ind.  229,  26  A'.  E.  Rep.  51. 

70.  Wood  pile.— A  railroad  has  a  right 
to  keep  a  supply  of  wood  for  its  engines,  and 
is  itself  the  judge  of  the  amount  necessary 
to  have  on  hand  ;  and  it  will  not  be  lial)le 
for  a  fire  communicated  from  its  wood  pile 
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by  reason  of  the  large  quantity  kept  near 
plaintiff's  house,  or  because  of  its  proximity 
thereto,  provided  the  company  has  a  right 
to  put  the  wood  at  such  place.  Afacon  &* 
IF.  A'.  Co.  V.  McConnell,  31  Ga.  133. 

71.  Chips,  lo^jT.s,  etc. — Where  a  rail- 
road is  recently  built  through  a  forest,  and 
the  adjoining  lands  are  still  in  a  state  of 
nature,  leaving  chips,  logs,  and  dry  grass  on 
the  right  of  way  is  not  sufficient  negligence 
to  render  the  company  liable  for  fires  set 
out  by  passing  locomotives.  Jaff>'f}'  v.  To- 
ronto, G.  <S-  B.  A\  Co.,  24  (7.  C.  C.  P.27\. 

72.  Iiiflaniiiiablu  buil(liiig:s.— Using 
a  shingle  roof  on  a  depot  is  not  in  itself 
negligence  ;  but  where  it  has  been  fi^^,^ently 
fired  by  sparks  from  passing  trains,  of  which 
fact  the  company  has  knowledge,  continu- 
ing the  use  of  a  spark-throwing  locomotive 
near  such  depot,  thereby  firing  it,  becomes 
negligence.  Cincinnati,  N.  O.  &>  T.  P.  K. 
Co.  V.  Barber,  56  Am.  &'  Eng.  R.  Cas.  106, 
94  Ky.  71,21  S.  IV.  Rep.  347. 

A  company  constructed  a  flag  shanty  of 
pine  boards  adjoining  plaintiff's  building,  in 
which  were  kept  waste  and  oil,  which  burned 
at  night,  causing  plaintiff's  building  to  burn. 
Ne/t/,  that  the  question  of  the  company's 
negligence  was  for  the  jury.  Fan  Fleet  v. 
Ne-M  York  C.  &>  H.  R.  R.  Co.,  27  N.  Y.  S. 
R.  76,  7  A^.  Y.  Supp.  636.— Quoting  Webb 
V.  Rome,  W.  &  O.  R.  Co.,  49  N.  Y.  425. 

In  such  case  it  was  sufficiently  definite  to 
show  that  such  waste  and  oil  were  kept  in 
the  shanty,  without  showing  that  tucy  were 
kept  there  at  the  time  of  the  fire.  Fan 
Fleet  V.  New  York  C.  6^  H.  R.  R.  Co.,  27  N. 
Y.  S.R.  76,  7  A^.  Y  Supp.  636. 

5.  Failure  to  Extinguish   Fires  Once 
Started. 

73.  Generally.* — Where  a  fire  is  started 
i)y  a  passing  train  in  inflammable  matter 
which  has  negligently  been  permitted  to  ac- 
cumulate on  the  right  of  way,  which  is  soon 
afterward  discovered  by  the  company's  sta- 
tion agent,  the  company  is  liable  for  his 
negligence  in  not  extinguishing  it  before  it 
spreads  to  plaintiff's  premises  adjoining. 
Eighme  v.  Rome,  JV.  &^  O.  R.  Co.,  32  A^.  1'. 
-S'.'a'.  757.  10  iV.  Y.  Supp.  600,  57  Hun  586, 
—  Reviewing  O'Neill  v.  New  York,  O.  & 
W.  R.  Co.,  115  N.  Y.  579,  26  N.  Y.  S.  R.269; 
Webb  V.  Rome,  W.  &  O.   R.  Co.,  49  N.  Y. 

*  Negligence  of  company  in  not  extinguishing 
a  fire,  see  38  Am.  &  Eng.  R.  Cas.  372,  a/islr. 


420;  Coolidge  V.  Rome,  W.  &  O.  R.  Co.,  23 
N.  Y.  S.  R.  4S9;  E)ouglass  v.  Rome,  W.  & 
O.  R.  Go.,  23  N.  Y.  S.  R.  456;  Tannery/. 
New  York  C.  &  H.  R.  R.  Co.,  108  N.  Y. 
623,  13  N.  Y.  S.  R.  501. 

Where  fire  is  communicated  from  an  en- 
gine to  dry  grass  on  the  right  of  way,  and 
thence  to  an  adjoining  field,  and  twenty  em- 
ployes of  the  company  are  at  hand,  knowing 
the  origin  of  the  fire,  it  is  their  duty  to  ex- 
tinguish it,  and  the  company  cannot  justify 
their  refusal  to  do  so  on  the  ground  that 
they  had  no  right  to  enter  the  premises  for 
such  a  purpose.  Bass  v.  Chicago,  B.  li'-^  O. 
R.  Co.,  28  ///.  9.— Quoted  in  Rolke  v.  ClH- 
cago  &  N.  W.  R.  Co.,  26  Wis.  537. 

The  jury  are  not  at  liberty  to  infer  negli- 
gence on  the  part  of  the  defendant  from  the 
absence,  at  the  time  of  the  fire,  of  the  hands 
employed  for  the  purpose  of  repairs  on  the 
section  of  the  road  where  the  fire  occurred, 
and  the  failure  by  the  company  to  assist  in 
extinguishing  tlie  fire.  Baltimore  &^  O.  R. 
Co.  V.  Shipley,  39  Mil.  251,  11  Am.  Ry.  Rep. 
269.— Reviewed  in  Missouri  Pac.  R.  Co.  t'. 
Platzer,  38  Am.  &  Eng.  R.  Cas.  366,  73  Tex. 
117,  3  L.  R.  A.  639,  II  S.  W.  Rep.  160. 

74.  Degree  of  care  deiiiandetl.  — 
Though  a  company  may  not  be  chargeable 
with  negligence  in  starting  a  fire,  whether 
on  its  own  land  or  not,  yet  it  is  bound  to 
exercise  the  care  of  a  prudent  man,  under 
the  circumstances,  to  extinguish  it  before  it 
spreads.  Missouri  Pac.  R.  Co.  v.  Platcer,  38 
Am.  (S-»  Eng.  R.  Cas.  366,  73  Tex.  117.  11 
S.  JV  Rep.  160,  3  L.R.A.  639. — Followed 
IN  Missouri  Pac.  R.  Co.  v.  Donaldson,  73 
Tex.  124,  II  S.  W.  Rep.  163. 

75.  Failure  tukeepwatclinieii  sta- 
tioned along  track. — A  company  is  not 
under  obligations  to  keep  watchmen  sta- 
tioned along  its  track  to  protect  adjoining 
property  from  catching  fire,  or  to  extinguish 
fire  kindled  by  unavoidable  accident.  In- 
dianapolis &*  C.  R.  Co.  v.  Paramorc.  3 1  Ind. 
143.  Baltimore  &*  O.  R.  Co.  v.  Shipley,  39 
A/d.  251,  II  Am.  Ry.  Rep.  269, 

76.  Failure  to  stop  train  and  loave 
men  to  put  out  Are. — A  company  is  un- 
der no  duty  to  contiguous  owners  to  stop 
its  train  to  extinguish  fires  which,  without 
its  fault  or  negligence,  are  set  out  by  the 
locomotive.  Mississippi  Home  Ins.  Co.  v. 
Louisville,  N.  O.  &>  T.  R.  Co.,  54  Am.  &•  Eng. 
R.  Cas.  512,  70  Miss.  119,  12  So.  Rep.  156.— 
Quoting  Michigan  C.  R.  Co.  v.  Anderson, 
20  Mich.  250. 
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Where  a  fire  is  started  by  the  engine  of  a 
gravel  train,  it  is  negligence  rendering  the 
company  liable,  to  fail  to  stop  the  train 
and  have  the  workmen  extinguish  ihe  fire 
before  it  readies  the  adjoining  lands;  but  it 
might  be  otherwise  in  case  of  a  regular  pas- 
senger train.  Koike  v.  Chicago  &>  N,  JV,  Ji. 
Co.,  26  Wis.  537,  3  Am.  Ky.  Rep.  548.  — 
Quoting  IJass  v.  Chicago,  B.  &  Q.  R.  Co., 
28  111.  9. 

A  hose  was  stretched  across  a  railroad 
track  in  a  city,  at  night,  which  was  run  over 
by  a  train  and  cut  in  two,  causing  the  build- 
ings to  burn.  The  evidence  showed  that 
the  fire  was  some  distance  from  the  track, 
but  the  lis;ht  of  it  could  be  plainly  seen,  and 
that  a  red  lantern  was  h.anging  near  the 
track,  and  as  the  train  approached  a  fire- 
man waved  and  called  to  the  engineer  to 
stop;  but  he  did  not  give  reasons  why. 
Held,  that  this  did  not  render  the  company 
liable  to  the  owner  of  the  burned  buildings, 
as  it  was  not  the  duty  of  the  train  hands  to 
stop  the  train  upon  warning  from  strangers, 
vnliout  a  reason  being  given.  RFott  v. 
Hudson  River  R.  Co.,  1  R06I.  {N.  V.)  585. 
But  compare  A/e/allic  Compression  Casting 
Co.  V.  Fitchbjirg  R.  Co.,  109  Mass.  277,  6  Am. 
Ry.  Rep.  264. 

77.  Failure  of  scotinii  liniids  to 
extinguish  tire.— Evidence  that  section 
hands  were  absent,  and  failed  to  assist  in 
extinguishing  fire  started  by  a  passing  train 
is  not  evidence  of  negligence  on  the  part  of 
the  company,  as  it  is  not  the  duty  of  the 
company  to  keep  men  along  the  road  for 
that  purpose.  Baltimore  &*  O.  R.  Co,  v. 
Shipley,  39  Md.  251. 

^Vhi  r  ,1  passing  train  starts  a  fire  on  the 
iji  .'  ny  the  company  is  not  liable  for 
V  f  its  section  hands  who  were 
•  .  Jtop  the  fire  before  it  extends  to 
u:.  '  ;  lands,  unless  the  company 
■■.'■••  in  starting  the  fire.  The 
stopping  of  fires  is  not  within  the  line  of 
employment  of  section  hands,  and  it  is  no 
more  their  duty  to  extinguish  fire  than  any 
other  person's  who  might  see  it.  Kenncy  v. 
Hannibal  &>  St.  J.  R.  Co.,  70  Mo.  252.— 
Overruling  on  this  point  Kenney  v. 
Hannibal  &  St.  J.  R.  Co.,  63  Mo.  99. 

78.  Liiability  iiotwitlistan(Iin{;care 
in  all  other  respects.— Although  a  rail- 
way company  may  not  have  been  guilty  of 
negligence  in  setting  out  fire,  it  is  subject  to 
the  duty  of  using  such  means  to  extinguish 
it  as  the  circumstances  would  indicate  to  a 
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prudent  man  were  proper;  and  for  a  failure 
to  use  such  means  it  is  liable  to  an  action 
for  damages.  Missouri  I'ac.  R.  Co.  v.  Rlat- 
ser,  38  Am.  &^  Eng.  R.  Cas.  366,  "Ji  Tex.  117, 
3  L.  R.  A.  639,  II  S.  W.  Rep.  160.— Quot- 
ing Huyett  V.  Philadelphia  S  R.  R.  Co.,  23 
Pa.  St.  374.  Rk.viewing  Kenney  v.  Han- 
nibal &  St.  J.  R.  Co.,  63  Mo.  99;  Baltimore 
&  O.  R.  Co.  V.  Shipley,  39  Md.  254. 

Where  fire  escaped  from  a  locomotive  to 
the  company's  right  of  way,  where  it  was 
seen  by  their  road  hands  in  time  to  extin- 
guish it,  but  they  negligently  failed  to  do  so 
until  it  extended  to  plaintiff's  premises  and 
greatly  damaged  them,  he  may  recover,  not- 
withstanding the  locomotive  was  provided 
with  the  most  approved  safeguards  against 
the  escape  of  fire  and  the  engineer  in  charge 
was  competent  and  careful.  Kenney  v.  Han- 
nibal (S~>  St.  J.  R.  Co. ,  63  Mo.  99,  20  Am.  Ry. 
Rep.  275.— Rkvikweu  in  Missouri  Pac,  R. 
Co.  V.  Platzer,  38  Am.  &  Eng.  R.  Cas.  366, 
73  Tex.  117,  3  L.  R.  A.  639,  ii  S.  W.  Rep. 
160. 

6.    Allowitig    Fire  to  Spread;    Proximate 
and  Remote  Cause. 

79.  Generally.*— He  who  by  his  negli- 
gence or  misadventure  creates  or  suffers  a 
fire  upon  his  own  premises,  which,  burning 
his  property,  spreads  thence  onto  the  adja- 
cent premises  of  another,  and  there  de- 
stroys the  property  of  the  latter,  is  liable  to 
him  in  an  action  for  the  damage  sustained. 
Webb  V.  Rome,  IV.  (5-  O.  R.  Co.,  49  A^  V. 
420,  4  Am.  Ry.  Rep.  547 ;  affirming  3  Lans. 
453.— Following  Field  v.  New  York  C.  R. 
Co.,  32  N.  Y.  339;  Smith  v.  London  &  S. 
W.  R.  Co.,  L.  R.  5  C.  P.  98.— Approved  in 
Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  469.  Followed  in  O'Neill  v.  Nrw 
York,  O.  &  W.  R.  Co.,  115  N.  Y.  5>9,  22  N. 
E.  Rep.  217,  26  N.  Y.  S.  R.  269.  Reviewed 
IN  Billman  v.  Indianapolis,  C.  &  L.  R.  Co., 
6  Am.  &  Eng.  R.  Cas.  41.76  Ind.  166,40 
Am.  Rep.  230. 

A  company  has  a  right  to  burn  off  dry 
grass  and  weeds  from  its  right  of  way,  and 
is  not  responsible  for  fire  which  results 
therefrom,  caused  by  no  negligence  or  care- 
lessness on  the  part  of  the  company. 
Atchison,  T.  <S>»  S.  F.  R.  Co.  v.  Dennis,  32 
Am.  &-  Eng,  R.  Cas.  318,  38  Kan.  424,  17 
Pac.  Rep.  1 53. 

*  Liability  of  company  for  starting  fires  which 
spread  to  property  of  others,  see  note,  21  L.  R. 
A.  355. 
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80.  Liability  uuilcr  certain  stat- 
utes.— In  an  action  under  the  Md.  Code 
for  injury  done  to  certain  cord-wood  and 
growing  timber  of  the  plaintiff,  by  fire  oc- 
casioned by  the  engine  of  the  defendant, 
tlie  fact  that  the  fire  began  on  the  track  of 
the  railroad  and  spread  tlience  to  the  plain- 
tiff's land  adjoining,  causing  the  injury  to 
his  property,  will  not  avoid  the  liability  of 
the  company,  the  evidence  showing  that  the 
injury  was  the  direct  consequence  of  the 
lire  occasioned  by  the  defendant's  engine. 
Annapolis  &•  E.  A'.  Co.  v.  Gan//,  39  ,Uii. 
115,  M  Am.  Ry.  Rep.  210.— Approved  in 
Atkinson  v.  Goodrich  Transp.  Co.,  60  Wis. 
141.  Followed  in  Baltimore  &  P.  R.  Co. 
V.  Reaney,  42  Md.  117.  Quoted  in  Pielke 
V.  Chicago.  M.  &  St.  P.  R.  Co.,  38  Am.  & 
Eng.  R.  Cas.  349,  5  Dak.  444,  41  N.  W.  Rep. 
669. 

Under  Mass.  Gen.  St.  ch.  63,  §  loi,  if  the 
sparks  from  a  locomotive  start  a  fire  in  the 
grass  near  the  track,  and  it  burns  in  a  di- 
rect line,  without  a  break,  to  plaintiff's  lands 
half  a  mile  distant,  the  company  is  respon- 
sible for  the  damage  done,  though  in  reach- 
ing plaintiff's  lands  the  fiie  crossed  a  high- 
way and  the  lands  of  several  intervening 
owners.  Perley  v.  Eastern  R.  Co.,  98  Mass. 
414. — Commenting  on  Ryan  v.  New  York 
C.  R.  Co.,  35  N.  Y.  210. ^-Approved  in 
Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  469;  Atkinson  v.  Goodrich  Transp. 
Co.,  60  Wis.  141.  Followed  in  Safford  7a 
Boston  &  M.  R.Co.,  103  Mass.  5S3;  Kellogg 
V.  Chicago  &  N.  W.  R.  Co.,  26  Wis.  223. 
Quoted  in  Jucker  v.  Chicago  &  N.  W, 
R.  Co.,  2  Am.  &  Eng.  R.  Cas.  41,  52  Wis. 
150.  Reviewed  in  Simmonds?-'.  New  York 
&  N.  E.  R.  Co.,  23  Am,  &  Eng.  R.  Cas.  369, 
52  Conn.  264,  52  Am.  Rep.  587;  Knowlton 
V.  New  York  &  N.  E.  R.  Co.,  40  Am.  & 
Eng.  R.  Cas.  237,  147  Mass.  606. 

Ill  shell  case  it  is  competent  for  the  jury 
to  find  that  back-fires  kindled  in  a  vain 
effort  to  stop  the  fire  started  by  the  com- 
pany, but  which  were  swallowed  up  by  the 
advance  of  the  latter,  did  not  contribute  to 
plaintiff's  loss.  Perley  v.  Eastern  R.  Co.,  98 
Mass.  414. 

Where  fire  is  carried  from  an  engine  to 
weeds  and  grass,  and  spreads  thence  to 
plaintiff's  property,  there  is  a  "communica- 
tion" of  the  fire  within  the  meaning  of  the 
Utah  Com  p.  Laws,  §  ^03,  providing  that 
any  company  constructing  or  operating  rail- 
roads shall  be  liable  for  all  damages  to  prop- 


erty caused  "by  fire  communicated  from 
theii  locomotives."  ^Inderson  v.  Wasatch 
&^J.  V.  R.  Co.,  2  Utalt  5 1 8. 

81.  Application  uf  the  rule  of 
pi'u.\iniate  caiiMc,  {fenerally.*— To  ren- 
der a  defendant  liable,  the  injury  suffered 
by  the  plaintiff  mu.st  be  the  natural  and 
probable  consequence  of  defendant's  negli- 
gence ;  such  a  consequence  as,  under  the  sur- 
roundingcircumstances  of  the  case,  might  or 
ought  to  have  been  foreseen  by  the  wrong- 
doer as  likely  to  result  from  his  action. 
Doggetl  V.  Richmond  &*  D.  R.  Co.,  78  N.  Car. 
305,  16  Am.  Ry.  Rep.  193. 

An  act  is  the  pro.\imate  cause  of  an  event, 
when  in  the  natural  order  of  things  and  un- 
der the  particular  circumstances  surrounding 
it,  such  act  would  necessarily  produce  that 
event.  Houston  &^  T.  C.  R.  Co.  v.  McDon- 
ough,  I  Te.v.  App.  {Civ.  Cas.)  354. 

By  proximate  cause,  as  applied  to  injuries 
resulting  from  fires  started  by  engines,  is 
meant  tliat  the  damage  must  be  the  direct 
and  natural  consequence  of  the  company's 
negligence,  without  any  intervening  force  or 
power  operating  as  a  cause  of  the  injury. 
Ryan  v.  Gross,  68  Md.  yjj,  12  At  I.  Rep.  115, 
16  Atl.  Rep.  302,  1 1  Cent.  Rep.  502.  I'hila- 
delphia,  \V.  &*  B.  R.  Co.  v.  Constable,  39 
Md.  149,  n  Am.  Ry.  Rep.  276.— Followed 
IN  Baltimore  &  P.  R.  Co.  v.  Reaney.  42  Md. 
\ij.— Martin  v.  New  York  Sr'  N.  E.  R.  Co., 
62  Conn.  331,  25  Atl.  Rep.  239. — Approving 
Billman  v.  Indianapolis,  C.  &  L.  R.  Co.,  76 
Ind.  166.  Disapproving  Pennsylvania  R. 
Co.  V.  Kerr,  62  Pa.  St.  353 ;  Ryan  v.  New 
York  C.  R.  Co.,  35  N.  Y.  210.  Following 
Simmonds  v.  New  York  &  N.  E.  R.  Co., 
52  Conn.  264. 

Where  a  fire  originates  in  the  careless- 
ness of  a  defendant,  and  is  carried  directly 
by  a  material  force,  whether  it  be  the  wind, 
the  law  of  gravitation,  combustible  matter 
existing  m  a  state  of  nature,  or  a  running 
stream,  to  the  plaintiff's  property,  and  de- 
stroys it,  the  defendant  is  legally  answerable 
for  the  loss.  Kiihn  v.  Jewett,  32  N.  J.  Eq, 
647. 

Where  plaintiff's  woods  caught  fire  from 
fire  started  by  sparks  from  the  defendant's 
engine,  the  burning  of  plaintiff's  woods  was 
the  proximate  effect  of  defendant's  negli- 
gence, although  plaintiff's  tenant  may  not 
have  used  due  diligence  to  extinguish  the 


*What  is  and  what  is  not  proximate  cause, 
see  notes,  8  Am.  &  Eng.  R.  Cas.  62;  38  Am. 
Dec  77;  35  A.M.  Rki'.  643. 
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fire,  and  so  it  spread  to  the  woods.  IVilty 
V.  ll'esl  Jersey  A'.  Co.,  44  -A'.  /.  L.  247. 
Compare  A'ciui  v.  Missouri  Pac.  R.  Co.,  50 
Mo.  App.  504. 

Train  employes  ran  an  engine  over  a  hose 
across  the  track  for  tiie  purpose  of  extin- 
guishing a  fire  in  a  burning  building,  and  by 
cutting  it  in  two  shut  off  the  only  water 
supply  accessible,  and  by  reason  thereof  the 
building  burned.  The  train  hands  had  no- 
tice that  the  hose  was  across  the  track, 
and  they  might  have  stopped  the  train,  so 
it  could  have  been  temporarily  removed. 
Held,  that  the  severing  of  the  hose  was  the 
proximate  cause  of  the  destruction  of  the 
building,  and  rendered  the  company  liable; 
and  it  was  immaterial  that  the  hose  belonged 
to  a  volunteer  company  of  another  town,  as 
they  had  a  common  law  right  to  stretch  it 
across  the  railroad.  Metallic  Compression 
Casting  Co.  v.  Fitchburg  R.  Co.,  109  Mass. 
277,  6  Am.  Ry.  Rep.  264.— Reviewed  in 
Bosch  V.  Burlington  &  M.  R.  Co.,  44  Iowa 
402  ;  Hall  V.  Brown,  45  N.  H.  495. — But 
compare  Mott  v.  Hudson  River  R.  Co.,  i 
Robt.  {N.   y.)  585. 

But  in  such  case  the  fact  that  defendant's 
track  crossed  another  track  a  few  hundred 
feet  away,  where  by  law  approaching  trains 
are  bound  to  stop,  would  not  affect  the  com- 
pany's liability.  Metallic  Compression  Cast- 
ing Co.  V.  Fitchburg  R.  Co.,  log  Mass.  277, 
6  Am.  Ry.  Rep.  264. 

82.  Kciiiutc  cause.*— The  safe  rule  as 
to  the  liability  of  railroad  companies  for 
damages  by  fire  occasioned  by  their  engines 
or  carriages,  is  that  when  their  liability 
arises,  it  extends  to  all  the  near  and  natural 
consequences  of  their  wrongful  act,  and  not 
to  those  which  are  reniote,  incidental,  or 
exceptional.  Annapolis  &>  E.  R.  Co.  v. 
Canlt.  ig  Md.  115,  II  Am.  Ry.  Rep.  210.— 
Distinguishing  Ryan  v.  New  York  C.  R. 
Co.,  35  N.  Y.  2'o;  Pennsylvania  R.  Co.  v. 
Kerr,  62  Pa.  St.  353.  Revi'ewing  Baltimore 
&  O.  R.  Co.  V.  Dorsey,  37  Md.  19.— Fol- 
lowed IN  Philadelphia,  W.  &  B.  R.  Co.  v. 
Constable,  39  Md.  149;  Baltimore  &  O.  R. 
Co.  V.  Shipley,  39  Md.  251. 

Where  one,  by  negligence  or  misconduct, 
occasions  a  fire  on  his  own  premises  or  the 
premises  of  a  third  person,  which  spreads 
from  thence  to  the  plaintiff's  property,  and 
causes  an  injury,  the  injury  is  not,  as  a  legal 

*  Remote  fires  caused  by  the  spreading  of  fire 
started  by  a  negligent  act,  see  note,  22  Am.  & 
Eno.  R,  Cas.  637. 


proposition,  too  far  removed  from  his  neg- 
ligent act  to  involve  him  in  legal  liability. 
Delaware,  L.  &•  W.  R.  Co.  v.  Salmon,  39 
N.  J.  L.  299,  14  Am.  Ry.  Rep.  226.— Di.s.M'- 
PRoviNG  Ryan  v.  New  York  C.  R.  Co.,  35 
N.  Y.  210;  Pennsylvania  R.  Co.  v.  Kerr,  6^ 
Pa.  St.  353. 

Wliere  a  fire  is  negligently  kindled  and 
by  reason  of  some  intervening  cause  is  car- 
ried or  driven  to  objects  which  it  would 
not  otherwise  have  reached,  the  destruction 
of  such  objects  is  a  remote  consequence  of 
the  negligence.  Doggettw.  Richmond ^'D. 
R.  Co.,  78  N.  Car.  305,  16  Am.  Ry.Rcp.  193. 

The  fact  that  the  plaintiff's  property  was 
some  65  to  100  rods  distant  from  defendant's 
road,  and  that  the  fire  reached  it  only  by 
passing  through  intervening  fields,  does  not 
render  the  damage  remote,  or  prevent  a 
recovery,  where  the  fire  burned  without  in- 
terruption. Kellogg  v.  Chicago  iS^"  A'.  W.  R. 
Co.,  26  Wis.  223,  2  Am.  Ry.  Rep.  483. 

A  car  was  loaded  with  oil  and  then  neg- 
ligently permitted  to  run  down  a  grade,  and 
in  doing  so  collided  with  a  locomotive, 
which  set  the  oil  on  fire,  the  burning  of 
which  caused  a  neighboring  house  to  burn. 
Held,  that  the  cause  of  the  burning  of  the 
house  was  not  too  remote  to  relieve  the 
company  from  liability.  Oil  Creek  6-»  A.  R. 
R.  Co.  V.  Keighron,  74  Pa.  St.  316,  6  Am.  Ry. 
Rep.  192. 

Where  it  appeared  that  the  fire  caught 
between  10  and  11  a.m.,  but  had  been  extin- 
guished in  the  opinion  of  those  contending 
with  it,  who  had  left  it,  and  thereafter  it 
broke  out  afresh  and  was  carried  to  plain- 
tiff's premises — held,  that  the  injury  was 
remote,  and  that  plaintiff  cannot  recover. 
Doggett  V.  Richmond  &^  D.  R.  Co.,  78  N. 
Car.  305,  16  Am.  Ry.  Rep.  193. 

83.  Spread  of  lire  from  rij>'ht  of 
way,  {jeiierally. — In  an  action  for  the  de- 
struction of  plaintiff's  property  by  fire  from 
the  engines  of  defendant,  the  fact  that  the 
fire  began  on  the  roadbed  of  defendant, 
and  thence  spread  to  the  property  of  plain- 
tiff, is  no  bar  to  the  right  of  plaintiff  to  re- 
cover, the  destruction  of  his  property  being 
the  natural  and  necessary  consequence  of 
the  fire  kindled  on  the  roadbed  of  defend- 
ant. Baltimore  &=  O.  R.  Co.  v.  Shipley,  39 
Md.  251,  II  Am.  Ry.  Rep.  269.— Follow- 
ing Annapolis  &  E.  R.Co.  v.  Gantt,  39  Md. 
115. — Missouri  Pac.  R.  Co.  v.  Cady,  44  A'an. 
633,  24  Pac.  Rep.  1088.— Following  Mis- 
souri Pac.  R.  Co.  7'.  Merrill,  40  Kan.  404. — 
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Toledo,  W.  (Sx  W,  R.  Co.  v.  IVand,  48  Iiid. 
476. 

While  there  may  be  no  ncgIigcr.,;o  in  a 
railway  company  dropping  liie  f:uni  iis 
locomotives  on  the  track,  yet  if  it  knowingly 
and  negligently  permits  it  to  kindle  there 
and  spread  to  ilic  adjoining  property,  the 
company  will  be  liable  fur  tlie  damage. 
Ball  V.  Grand  Trun/c  A'.  Co.,  16  U.  C.  C.  P. 
252. 

A  company  is  not  liable  for  the  spread  of 
a  lire  which  section  hands  build  on  the 
riglit  of  way  to  warm  their  coflee  and  neg- 
ligently leave,  where  there  is  no  evidence 
tii.it  tiie  company  boarded  their  men  or 
UMS  under  any  duty  to  prepare  their  meals, 
or  iliat  it  knew  of  or  authorized  the  kindling 
of  the  fire.  Morier  v.  St.  Paul,  M.  &*  M. 
R.  Co.,  15  Am.  i^En^r,  A'.  Cas.  135,  31  Minn. 
351,  47  Am.  Rep.  793,  17  A'.  \V.  Rep.  952,— 
DiSTlNGUiSHlNO  Chapman  v.  New  York 
C.  R.  Co.,  33  N.  Y.  369.— Reconciled  in 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Kirk,  102 
Ind.  399,  52  Am.  Rep.  675. 

A  tire  was  started  at  the  side  of  a  track 
and  burned  three  miles  and  consumed  plain- 
till's  hay  stacks,  which  had  been  plowed 
around,  as  was  usual.  The  evidence  showed 
that  a  high  wind  was  blowing  at  the  time 
toward  plaintiff's  premises,  with  dry  grass 
and  stubble  all  the  way  from  the  track  to 
the  hay  stacks.  Held,  that  such  a  result 
might  have  reasonably  been  anticipated  by 
starting  a  fire  at  such  a  time,  and  a  special 
finding  by  the  jury  that  it  could  not  have 
been  anticipated  was  against  the  evidence. 
Man/iattan,  A.  &-  B.  R.  Co.  v.  Keeler,  32 
Kan.  163,  4  Pac.  Rep.  143. 

84.  Spread  IVoiii  burning  ji^rass, 
etc.,  oil  riji^Iit  of  way.*— A  company  has 
tlie  right  to  set  (ire  to  and  burn  the  dry  grass 
and  other  combustible  material  on  its  right 
of  way ;  but  it  is  bound  at  its  peril  to  keep 
such  lire  within  its  own  limits.  Indiana,  B. 
<3^  W.  R.  Co.  v.  Overman,  29  Am.  &^  £ng. 
R.  Cas.  161,  no  Ind.  538,  10  JV.  E.  Rep.  575. 

Kansas  Act  of  1885,  ch.  118,  §  2,  does  not 
authorize  a  recovery  against  a  company  for 
a  fire  caused  by  burning  grass  and  weeds 
on  its  right  of  way,  when  there  is  no  negli- 
gence or  carelessness  on  its  part,  and  when 
the  fire  is  the  result  of  unavoidable  acci- 
dent.    Atchison,  T.  <S-  5.  F.  R.  Co.  v.  Den- 


*  Liability  of  railroads  in  Kansas  for  allow- 
ing fire  to  escape  while  burning  off  riglit  of  way, 
see  45  Am.  &  Eng.  R.  Cas.  577,  abstr. 


nis.  32  Am.  &»  Eut^.  R.   Cas.  318,  38  Kan. 
424,  \i  Pac.  Rep.  153. 

.viiLie  fire  is  negligently  permitted  to 
et;cape  from  a  locomotive  engine,  and  is 
communicated  from  dry  material  on  the 
right  of  way  of  the  company  to  plaintiff's 
fence,  and  destroys  the  same,  in  conse- 
quence of  which  plaintiff's  crops  are  de- 
stroyed by  stock  ranging  near  his  lands, 
notwithstanding  reasonable  efforts  to  keep 
them  out,  the  railroad  company  is  liable  for 
the  destruction  of  botli  the  fence  and  the 
crops.  It  is  sufficient,  in  sucli  case,  that  the 
injury  is  the  natural,  though  not  necessary 
or  inevitable,  result  (jf  the  negligent  fault, 
MilUr  V.  St.  Louis,  I.  M.  i3^»  S.  R,  Co.,  29 
Am.  &*  Eng.  R.  Cas.  254,  90  Mo.  389,  2  S.  W. 
Rep.  439.— RiiviLWiNG  Kellogg  v,  Chicago 
&  N.  VV.  R.  Co.,  26  Wis.  223. 

Where  evidence  shows  that  a  company's 
locomotive  negligently  dropped  fire,  which 
kindled  in  a  tie  during  a  very  dry  time,  when 
a  strong  wind  was  blowing  toward  plaintiff's 
land,  and  burned  thence  through  rubbish 
on  the  right  of  way  to  plaintiff's  fence,  and 
thence  to  his  W(jodland,  the  damages  to 
plaintiff's  land  are  not  too  remote  to  be  re- 
covered against  the  company.  Webb  v. 
Rome,  IV.  <3«»  O.  R.  Co.,  49  A'.  V.  420, 4. hn. 
Ry.  Rep.  547  ;  affirming  3  I.ans.  453. 

Fire  was  set  to  stubble  and  grass  near  the 
track  by  sparks  and  coals  from  a  locomo- 
tive, and  passed  over  plaintiff's  land,  de- 
stroying his  property  thirty  rods  distant. 
Held,  that  the  damage  was  not  too  remote 
to  constitute  a  right  of  recovery  against  the 
company.  St.  Joseph  &»  D.  C.  R.  Co.  v. 
Chase,  1 1  Kan.  47.— .Approved  in  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Hogsett,  67  Tex.  685. 

Where  grass  and  herbage  on  the  right  of 
way  of  a  railroad  were  set  burning  by  fire 
from  an  engine,  the  fire  spreading  rapidly 
and  burning  continuously  until  it  reached 
the  farm  of  plaintiff,  situated  a  half  mile 
from  tlie  railroad  track,  destroying  straw, 
timber,  etc. — held,  that  the  damage  was  not 
too  remote  to  be  recovered.  Burlington  «S^ 
M.  R.  Co.  v.  Westiroer.  4  Neb.  268. 

A  locomotive  started  a  fire  on  the  right  of 
way  where  the  grass  was  very  rank  and  dry, 
when  there  was  a  high  wind.  The  fire  ex- 
tended about  three  miles  before  night  and 
continued  to  burn  all  night,  but  slowly, 
there  being  but  little  wind ;  but  the  follow- 
ing morning  the  wind  blew  with  great  vio- 
lence and  soon  carried  the  fire  five  miles  far- 
ther to  plaintiff's  farm,  and  after  crossing 
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sixteen  feet  of  plowed  ground  burned  tlic 
plaintifl's  property.  The  evidence  sliowed 
that  such  winds  were  not  unfrequent.  J/M, 
that  the  wind  could  not  be  regarded  as  the 
interveiuion  of  a  new  agency,  so  as  to  re- 
lieve tiic  company  from  liability,  as  it  might 
reascmably  have  been  anticipated  by  a  pru- 
dent man.  Poeppers  v.  Missouri,  K.  &^  T, 
K.  Co.,  67  Mo.  715.— Followed  in  High- 
tower  V.  Missouri,  K.  &  T.  K.  Co.,  67  Mo. 
726. 

85.  on  adjacent  lantlM.  —  In  an 

action  against  a  railroad  company  the  de- 
fendant proved  that  a  fire,  for  which  dam- 
ages were  claimed,  began  on  a  lot  owned  by 
f)ne  H.,  immediately  adjoining  the  railroad, 
and  covered  with  broom-sedge  and  dried 
grass;  that  the  fire  burned  across  this  lot, 
about  one  hundred  and  fifty  yards,  to  the 
lands  of  the  plaintiffs,  where  it  encountered 
a  fence  and  dry  grass,  and,  spreading  from 
these  destroyed  certain  young  timber  and 
fences  and  fence  rails  on  saiii  land.  Held, 
that  the  fact  that  tlie  fire  was  first  communi- 
cated to  the  material  on  the  land  of  the  ad- 
jacent proprietor,  H.,  did  not  afTect  defend- 
ant's responsibility  to  plaintitTs.  Philadel- 
phia,  W.  5r>  n.  K.  Co.  v.  Constable,  39  JA/. 
149,  II  Am.  Ay.  Rep.  276.  —  Following 
Annapolis  k  E.  R.Co.  7'.Gantt,  39  Md.  115. 

80.  Spread  from  peat  beds.— Where 
a  railroad  company,  in  a  season  of  great 
drouth,  sets  out  fire  on  the  right  of  way, 
which  extends  over  beds  of  turf  or  peat,  the 
same  material  forming  the  surface  of  the 
body  of  adjoining  lands,  it  is  guilty  of  a 
positive  wrong,  and  not  of  mere  passive 
negligence,  and  is  liable  for  loss  resulting  to 
adjacent  owners.  Louisville,  N.  A.  &'  C. 
R.  Co.  V.  iWilsc/ie,  126  Irtd.  229,  26  N.  E. 
Rep.  51. 

By  Conn.  Scss.  Laws  1881,  ch.  92,  railroad 
companies  are  made  liable  for  damage  done 
to  property  along  their  roads  by  fire  com- 
municated from  their  locomotives,  where 
there  is  no  contributory  negligence  on  the 
part  of  the  owner.  A  fire  caught  from  the 
sparks  of  the  locomotive  on  the  land  of  D. 
The  track  foreman  and  his  men  came  upon 
the  ground  and  were  putting  out  the  fire, 
which  they  could  easily  have  done,  when  D. 
requested  them  to  let  it  burn,  as  he  wished 
to  burn  up  the  bogs.  They  accordingly 
left  it  burning.  The  fire,  however,  penetrat- 
ed to  some  peat  beneath  the  surface,  and 
thus  extended  to  the  adjoining  land  of  S. 
and  did  damage  there.    Held,  that  the  rail- 


road company  was  liable  to  S.  for  this 
damage.  S.  could  not  be  aflecicd  '  y  any 
arrangement  between  the  agent  of  lue  rail- 
road company  and  D.,  to  which  he  did  not 
give  his  assent.  The  intervention  of  I),  in 
the  matter  was  not  the  intervention  of  an 
independent  power  operating  to  produce 
the  result.  He  merely  requested  the  track 
foreman  to  leave  the  fire  burning,  and  the 
latter  voluntarily  did  so.  Simmondsv.  A'e^v 
York  <S-  N.  E.  R.  Co.,  23  Aw.  6-  E>ij,r.  R. 
Cits.  369,  52  Con/t.  264,  52  A»t.  Rep.  587.  — 
Reviewinc;  Perley  ?'.  Eastern  K.  Co.,  98 
Mass.  414.— Followed  in  Martin  v.  New 
York  &  N.  E.  R.  Co.,  62  Conn.  331. 

87. iMirnin^hriiNli  and  old  ties. 

— Sparks  from  a  locomotive  started  a  fire  in 
brush  and  old  tics  near  the  tr.ick  during  a 
very  dry  time,  and  a  strong  wind  carried  it 
thence  for  a  mile  over  the  adjoining  lands, 
across  a  river  ninety-seven  feet  wide,  along 
whose  banks  timber  grew,  a^id  to  the  plain- 
tifl's lands  2400  feet  beyond,  //elil,  that  the 
company  was  liable,  as  the  injury  to  plain- 
tifl's property  was  the  natural  and  direct 
elTect  of  starting  the  fire.  Martin  V.  New 
York,  O.  &'  IV.  R.  Co.,  41  A^.  Y.  S.  R.  217. 
62  Jlun  181,  16  A'.  Y.  Supp.  4cjg. — DisriN- 
OUKSHING  Ryan  7'.  New  York  C.  R.  Co.,  35 
N.  Y.  210.  Reviewing  O'Neill  v.  New 
York.  O.  &  W.  R.  Co..  1 15  N.  Y.  5.35,  26  N. 
Y.  S.  R.  269. 

88.   pile   of  burning   slils.  — 

Although  there  was  an  intervening  fence 
between  a  pile  of  burning  sills  and  the 
plaintiff's  fence,  to  which  it  was  joined, 
which  intervening  fence  caught  and  ,w:.s 
burned,  and  from  which  the  plaintiff's  fence 
was  directly  fired,  still,  if  the  burning  of  the 
sills  w;is  the  cause  of  the  intervening  fence 
catching  fire,  and  the  same  was  directly  set 
on  fire  by  the  engine  itself,  the  plaintifl  is 
entitled  to  recover.  Tro.xler  v.  Richmond 
&*  D.  R.  Co.,  74  A'.  Car.  377,  13  Am.  Ry. 
Rep.  389. 

8!>.  Spread  from  luirnlnji^  build- 
ings.—A  railroad  station  was  set  on  fire  by 
sparks  from  a  locomotive,  and  heat  and 
sparks  from  the  burning  building  set  fire  to 
the  plaintifl's  property  near  by,  and  it  was 
destroyed.  Held,  that  the  railroad  com- 
pany was  liable  under  Conn.  Gen.  St.  §  358. 
Martin  v.  Ne^v  York  (S-  N.  E.  R.  Co.,  62 
Conn.  331,  25  Atl.  Rep.  239. 

The  liability  of  a  company  in  such  a  case 
is  a  statutory  liability,  and  does  not  depend 
on  the  existence  of  negligence.    Martin  v. 
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fftw  York  &*  N.  E.  R.  Co.,  62  Conn.  331,  25 
Atl.  Rep.  239. 

A  company  built  a  flag  shanty  so  close  to 
the  plaintitT's  building  that  a  person  could 
not  pass  between  tlicni,  wiiich  burned  and 
caused  pUiintili's  building  to  burn.  Held, 
that  the  burning  of  the  shanty  was  the 
(liiect  and  proximate  cause  of  the  burning 
of  plaintill's  buildinj,'.  Van  Fleet  v.  Neio 
York  C.  &*  H.  R.  R.  Co.,  27  A'.  Y.  S.  R.  76, 
7  A'.  Y.  Supp.  636. 

00. biiilUiugs  of  third  pcrsuuH. 

—In  cases  where  fire  is  negligently  started, 
but  is  not  immediately  communicated  to 
the  property  destroyed,  but  is  communicated 
from  one  building  to  another  until  it  reaches 
the  property  liesiroyed,  causal  connection 
will  only  cease  when,  between  the  negli- 
gence and  the  damage,  an  object  is  inter- 
posed which  would  have  prevented  the 
damage  if  due  care  had  been  taken.  Knlin 
V.  Jewell,  32  N.J.  Eq.  647. 

In  an  action  against  a  railroad  to  recover 
for  the  loss  of  plaintill's  house  by  fire,  it  ap- 
peared that  a  locomotive,  in  passing  through 
:.  v'illage,  threw  out  great  quantities  of  un- 
usually large  cinders,  and  set  on  lire  two 
buildings  and  a  lumber  yard.  The  weather 
at  the  time  was  very  dry,  and  the  wind 
blowing  freely.  One  of  the  buildings  ig- 
nited was  a  warehouse.  The  flames  from 
this  structure  set  on  tire  the  building  of 
plaintiff,  situated  about  two  hundred  feet 
from  the  warehouse,  and  destroyed  it.  Held, 
that  the  company  was  not  exonerated  from 
liability  merely  because  plaintiff's  house 
was  set  on  fire,  not  immedii»tely  by  cinders 
thrown  from  the  locomotive,  but  by  the 
burning  of  another  house,  the  liability  of 
the  company  depending  upon  whether 
the  second  house  was  so  near  the  first  that, 
in  the  then  state  of  the  wind  and  weathen 
its  destruction  was  a  natural  consequence  of 
the  burning  of  the  first.  Fent  v.  Toledo,  P. 
(S^•  W.  R.  Co.,  yj  III.  349,  II  Ani.Ry.  Rep. 
167.— Disapproving  Ryan  v.  New  York  C. 
R.  Co.,  35  N.  Y.  214;  Pennsylvania  R.  Co. 
V.  Kerr,  62  Pa.  St.  353.  Distingukshing 
Marble  v.  Worcester,  4  Gray  (Mass.)  395. — 
DlSilNGUlSHKD  IN  Lewis  V.  Flint  &  P.  M. 
R.  Co.,  54  Mich.  55.  Foli-owed  in  Jack- 
sonville, T.  &  K.  W.  R.  Co.  V.  Peninsular 
L.,  T.  &  M.  Co.,  27  Fla.  i.  Rkviewed  in 
Pennsylvania  Co.  v.  Whitlock,  22  Am.  & 
Eng.  R.  Cas.  629,  99  Ind.  16. 

The  negligent  burning  of  a  house,  and 
the  spreading  of  the  fire  to  a  neighboring 


house,  and  the  burning  thereof,  do  not  give 
the  owner  of  the  last  house  a  cause  of 
action  against  the  owner  of  the  house  in 
which  the  fire  originated.  The  (l.nnages 
arc  too  remote.  Ryan  v.  A'<w  )  <»/  k  C.  R. 
t'".,  35  iV.  K.210.— DisTiNciuisiiiNG  Lynch 
V.  Nurdin,  1  y.  B.  29;  Illidge  v.  Goodwin,  5 
C.  &  P.  190. 

An  engine  on  a  railroad  negligently  set 
fire  to  a  house,  and  the  liie  from  the  house 
communicated  to  ancjther  at  some  distance 
from  it,  which  was  consumed  with  all  its 
contents.  Held,  that  the  railroad  comjiany 
was  not  liable  for  damages  for  the  last 
building  and  its  contents.  Peunsyhania  R. 
Co.  V.  A'err,  62  J'a.  .SV.  353.  — Kiao.NCii.i.Nd 
Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7  Wall. 
(U.  S.)  45.  Rkvi i:\vi N(;  Piggot  71.  Lastern 
Counties  R.  Co.,  3  C.  U.  229,  54  Kng.  C.  L. 
228;  Smith  V.  London  &  S.  W.  R.  Co.,  L. 
R.  5  C.  P.  98.— CKrncisi'.i)  in  Louisville, 
N.  .\.  &  C.  R.  Co.  7'.  Niischc,  126  Ind.  229. 
DiSAPi'RovED  IN  Grand  Trunk  R,  Co.  7>. 
Richardson,  91  U.  S.  454;  Martin  v.  New 
York  &  N.  E.  R.  Co.,  62  Conn.  331;  Mil- 
waukee &  St.  P.  R.  Co.  7'.  »ellogg,  94  U.  S. 
469;  Hillman  t'.  Indianapolis,  C.  &  L.  R. 
Co.,  6  Am.  &  Eng.  R,  Cas.  41,  76  Ind.  166, 
40  Am.  Rep.  230;  Pennsylvania  Co.  r. 
Whitlock,  22  Am.  &  Eng.  R.  Cas.  629,  (j>j 
Ind.  16;  Clemens  7>.  Hannibal  &  St.  J.  k. 
Co.,  53  Mo.  366 ;  Kuhn  7'.  Jewett,  32  N.  J. 
Eq.  647  ;  Delaware,  L.  &  W.  R.  Co.  7>.  Siil 
mon,  39  N.  J.  L.  299;  Kellogg  v.  Chicago 
&  N,  W.  R.  Co.,  26  Wis.  223;  Atkinson  v. 
Goodrich  Transp.  Co.,  60  Wis.  141.  Dis- 
tinguished IN  Annapolis  &  E.  R.  Co.  v. 
Gantt,  39  Md.  115;  Lowery  ?'.  Manhattan 
R.  Co.,  23  Am.  &  Eng.  R.  Cas.  276,  99  N.  Y. 
158,  1  N.  E.  Rep.  60S,  52  Am.  Rep.  12; 
Pennsylvania  R.   Co.  v.    Hope,  80  Pa.  St. 

373.       D0UI1']'7.D     AND     DI.STINGUISHKD     IN 

Atchison,  T.  &  S.  F.  R.  Co.  7/.  Stanford,  12 
Kan.  354.  Explained  in  Pielke  7'.  Clii- 
cago,  M.  &  St.  P.  R.  Co.,  38  Am.  &  Eng.  R. 
Cas.  349,  5  Dak.  444,  41  N.  W.  Rep.  669; 
Webb  V.  Rome,  W.  &  O.  R.  Co.,  49  N.  Y. 
420 ;  Lehigh  Valley  R.  Co.  v.  McKeen,  90 
Pa.  St.  122. 

91. depot  or  stsitioii  house. — 

If  a  railroad  negligently  permits  sparks 
from  its  locomotive  to  set  fire  to  its  depot, 
whence  it  spreads  to  plaintiff's  building,  the 
company  is  liable.  The  cause  of  the  burn- 
ing is  sufficiently  proximate.  Cincinnati.  N. 
O.  6-  T.  P.  R.  Co.  V.  Barker.  56  Am.  &-  Eng. 
R.  Cas.  1 06,  94  Ky.  71,21  S.W.  Rep.  347. 
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Where  fire  is  communicatcrl  from  a  rail- 
road cnKiiif  to  the  company's  depot,  and 
burns  continuously  without  any  intervening 
cause,  to  plainiill's  property,  the  injury  is 
directly  traceable  to  the  first  fire,  and  the 
company  is  iiahle.  Martin  v.  Xrio  York&'* 
A',  I'..  l\.  Co.,  56  Am.  <!'-'  /■.'//(,'•.  R.  Las.  79,  62 
Loiiii.  331,  25  All.  Kip    239. 

A  tire,  set  by  sparks  from  a  locomotive 
eii};ine  to  wood  piled  against  a  freight  house 
in  a  village,  consumed  the  freiyht  house, 
an<l  spread  to  and  injured  the  st.ition 
liouse,  which  was  thirty  feet  distant  from 
the  freit^iil  house.  A  dwelling  house  ahout 
sixteen  hundred  feet  distant  from  the  sta- 
tion Ikjusc,  and  seven  luindrcd  and  forty 
feet  frcjin  the  railroad  track,  caught  fire 
from  sparks  wafted  tlirough  the  air  by  the 
wind  to  its  roof,  from  this  conflaj;ratif)n, 
and  was  injured.  llt-Ui,  that  the  railroad 
corporation  was  liable  for  the  injury,  under 
Mass.  Gen.  St.  ch.  63,  ij  101.  Siifford  v.  Uos- 
ton  &*  M.  K.  Co.,  103  Mdss.  5S3.  —  Follow- 
ing Hart  V.  Western  R.  Corp.,  13  Mete. 
(Mass.)  99;  Perley  v.  Eastern  R.  Co.,  98 
Mass.  414, 

J>U. sImmI.— The  defendant,  by  the 

negligent  manner  of  conducting  an  engine, 
or  by  the  defective  condition  of  tlic  engine, 
set  lire  to  a  quantity  of  wood  in  one  of  its 
sheds.  The  lire  consumed  the  woodshed,  and 
spread  to  and  consumed  the  house  of  plain- 
till,  situated  about  one  hundred  and  thirty 
feet  distant  from  tiie  shed.  //<•/</,  that  no 
cause  of  action  existed  in  favor  of  the  plaintiff 
against  the  railroad  company  by  reason  of 
such  loss.  Ryan  v.  iWio  Yor/c  C.  R.Co.,^$ 
A'.  )'.  210. — Criticisi  NO  Scott  7'.  Shepherd, 
2  \V.  Ml.  S93, 3  Wils.  403.  Distinguishing 
Guide  7'.  Swan,  19  Johns.  (N.  Y.)  3S1.  E.\- 
I'LAINING  Vandenburgh  ?'.  Trua.x.4  Den.  (N. 
Y.)  464.— .AiM'Lli.DiN  Williams 7'.  Delaware, 
L.  iSr  W.  R.  Co.,  39  Hun  (N.  Y.)  430;  Mars 
V.  Delaware  &  H.  Canal  Co.,  54  Hun 
625.  Criticised  in  Louisville,  N.  A.  &  C. 
R.  Co.  7A  Nitsche,  126  Ind.  229;  O'Neill  7/. 
New  York.  O.  &  W.  R.  Co.,  115  N.  Y.  579, 
22  N.  E.  Rep.  217,  26  N.  V.  S.  R.  269;  Nary 
V.  New  York.  O.  it  W.  R.  Co.,  9  N.  Y.  Siipp. 
153.  DiSAPPRovK.n  in  Grand  Trunk  R.  Co. 
7'.  Richardson.  91  U.  S.  454;  Martin  7'.  New 
York  &  N.  E.  R.  Co.,  62  Conn.  331 ;  Pent  v. 
Toledo,  P.  &  W.  R.  Co..  59  111.  349:  Mil- 
waukee it  St.  P.  R.  Co.  7>.  Kellogg,  94  U.  S. 
469;  Pullman  Palace  Car  Co.  7'.  Laack,  143 
III.  242;  Rillman  v.  Indianapolis,  C.  &  L.  R. 
Co..  6  Am.  &  Eng.  R.  Cas.  41,  76  Ind.  166, 


40  .Am.  Rep.  230;  Tcrre  Haute  \'  I.  K.  Co. 
T.  Muck.  iS  Am.  iS:  Eng.  R.  C.is.  234,  96  Iml. 
346,  49  Am.  Rep.  16S  ;  Peiiiisylvania  Co.  7'. 
Whitlock,  22  Am.  &  Eng.  R.  Cas,  629,  99 
Ind.  16;  Clemens  7'.  Hannibal  <S:  St.  I.  R. 
Co.,  53  Mo.  366;  Delaware.  L,  iS:  W.  R.  Co. 
7'.  Salmon,  39  N.  J.  L.  299;  Kiihn  ?'.  jewett, 
32  N.  J.  Etj.  647  ;  Kellogg  7'.  Chicago  it  N. 
W.  R.  Co.,  26  Wis.  223:  Atkinson  7'.  Gofid 
rich  Traiisj).  Co.,  do  Wis.  141.  Disiin- 
Gt;isiiKi)  in  Annap(jlis  it  E.  R.  C!o.  7'. 
Gantt,  39  Md.  115;  Lowery  7'.  Manhattan 
R.  Co.,  23  Am.  it  Eng.  R.  Cas.  276,  99  N.  V. 
158,  I  N.  E.  i'Jcp.  f)o8,  52  Am.  Rep.  12; 
Munger7'.  Haker,  65  P.arb.  (N.  Y.)  539  ;  Nar) 
V.  New  York.  O.  &  W.  R.  Co.,  29  N.  Y.  S. 
R.  630;  Martin  v.  New  York,  ().  it  W.  R. 
Co.,  41  N.  Y.  S.  R.  217,  r.2  Hun  181.  16  N.  Y. 

Supp.499.       DiillHKIl  AND  DIsriNC.l'ISIlID 

IN  Atchison,  T.  it  S.  I".  R.  Co.  7'.  Stanford, 
12  Kan.  354.  Exi'l.AlNKD  IN  I'ielkc  7'.  Chi- 
cago, M.  it  St.  P.  R.  Co.,  38  Am.  &  Eng.  R. 
Cas.  349,  5  Dak.  444,  41  N.  W.  Rep.  C/,9 ; 
Webb  V.  Rome.  W.  it  O.  R.  Co..  49  N.  Y. 
420.  Rk.vii;\vi;d  in  Henry  7>.  Southern  Pac. 
R,  Co..  50  Cal.  176. 

Uii.  h1io|>.  —  A    shop   adjoining   a 

railroad  track  was  destroyed  by  fiie  com- 
municated by  a  locomotive,  and  while  the 
shop  was  burning,  the  wind  wafted  sparks 
from  it  across  a  street  si.xty  feet  upon  a 
house  and  set  it  on  fire,  whereby  it  was  in- 
jured. //M,  that  the  owner  of  the  house 
was  entitled  to  recover  of  the  railroad  cor- 
poration the  damages  causefl  by  the  fire, 
under  Mass.  Act  of  1S40,  ch.  82,  J  i,  which 
provides  thai  when  any  injury  is  done  to  the 
building  of  any  person  "by  fire  communi- 
cated "  by  a  locomotive  engine  <jf  a  railroad 
corporation,  the  said  corporation  shall  be 
responsible  in  damages  to  the  person  so  in- 
jured, //itr/  V.  Wistent  R.  Corp.,  13  Mfh\ 
(iJ/cf.v.)  99. -Foi.l.oWKi)  IN  Sallord  7'.  Hos- 
ton  &  M.  R.  Co..  103  Mass.  583;  Hooksett 
7'.  Concord  R.  Co.,  38  N.  II.  242.  Quotkd 
IN  Pierce  v.  Worcester  it  N.  R.  Co.,  103 
Mass.  199.  Rki-krred  to  in  Jackson  Co. 
V.  Boylston  Mut.  Ins.  Co..  21  Am.  &  Eng. 
R.  Qis.  117,  139  Mass.  508. 

04.  Spreart  from  lniriiiii{j  bridge.— 
Where  a  train  fires  a  bridge  in  passing  over 
it,  and  the  fire  is  communicated  thence  to 
plaint iflf's  mill  and  property  near  by,  the 
burning  of  the  bridge  is  the  proximate  cause 
of  the  destruction  of  plaintiff's  property. 
Grand  Trunk  R.  Co.  v.  Richardson,  91  U.  S. 
454.— Disapproving  Ryan  v.  New  York  C. 
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R,  Co.,  35  N,  Y.  210;  Pennsylvania  R,  Co. 
V.  Kerr,  62  I'a.  St.  353. 

The  plaintills'  bridge  was  situated  tlirec 
and  a  half  rods  from  a  bridge  of  the  defend- 
ants. The  latter  was  burned  by  tire  com- 
municated fr(jm  the  defendants'  engine,  and 
while  burning  the  lire  therefrom  commu- 
nicated to  the  plaintiffs'  bridge  and  it  was 
thereby  deslroyed.  //fA/,  that  under  the 
sl.itute  the  railroad  corporation  was  liable 
for  the  damages  caused  by  the  destruction 
of  the  plaintilTs'  bridge.  Ilooksctt  v.  Con- 
tonlK.  Co..  38  N.  II.  242. 

i>5.  Hprciul  I'i'oiii  iMiriiiiit;  oil  in  u 
riiiiiiiiiK:  Htrt'aiii.  —  When  the  burning 
matter  is  oil,  a  running  stream  may  form  a 
natural  link  in  the  chain  of  causation. 
Kultn  V. /<rw//,  32  N.J.  Eq.  647.  — DisAP- 
PKOviNd  Iloag  V.  Lake  Shore  iSt  M.  S.  R. 
Co.,  85  Pa.  St.  293  ;  Ryan  v.  New  York  C.  R. 
Co.,  35  N.  Y.  210;  Pennsylvania  R.  Co.  v. 
Kerr,  62  Va.  St.  353.  I'oLi.owiNt;  Dela- 
ware, L.  &  \V.  R.  Co.  V.  Salmon,  39  N.  J.  L. 
308. 

00.  Bpread  from  pmiiiHcs  of  tliird 
I»wr«oil.s.* — A  landowner  is  not  jjrevented 
from  recovering  damages  for  a  lire  started 
by  sparks  from  a  locomotive  by  the  fact 
that  it  has  burned  across  intervening  lands 
before  reaching  plaint  ill's,  if  the  injury  is 
the  direct  consequence  of  original  negli- 
gence of  the  conipany  in  starting  the  lire; 
and  whether  it  is,  is  a  cpiestion  for  the  jury. 
Henry  v.  Soul  her  it  l\ic.  R.  Co..  50  Col.  176, 
12  Am.  Ny.  Rep.  168.— Rkvikwinu  Fiyan  v. 
New  York  C.  R.  Co.,  35  N.  Y.  210. — Henry 
\.  Southern  I'ac.  R.  Co..  50  Cal.  176,  12  Am. 
Ry.  Rep.  168.— yuoiKU  IN  Hillman  v.  In- 
dianapolis, C.  «&  L.  R.  Co.,  6  Am.  &  Eng.  R. 
Cas.  41,  76  Ind.  166,  40  Am.  Rep.  230. — 
Loithville.  N.  A.  &^  C.  A'.  Co.  v.  A' Use  he,  45 
Am.  &»  Kng.  R.  Cas.  532,  126  Ind.  229,  26 
N.  E.  Rep.  51.— DisTiNGUlSHlNC.  Pennsyl- 
vania Co.  V.  Whitlock,  22  Am.  Si  Eng.  R. 
Cas.  629.  99  Ind.  16. — Chicago,  St.  L.  &'  P. 
R.  Co.  v.  Williams,  131  Ind.  30,  30  N.  E. 
Rep.  696.— Disapproving  Pennsylvania  Co. 
V.  Whitlock,  99  Ind.  16.  Foli.owino  Lou- 
isville, N.  A.&  C.  R.  Co.  V.  Nitsche,  126  Ind. 
22<).— Pratt  V.  Atlantic  &•  St.  L.  R.  Co.,  42 
Me.  579- 

Although  the  land  of  a  third  party  inter- 
vened between  the  lands  of  plaintiff  which 

*  General  liability  for  setting  out  fires,  includ- 
ing liability  where  intervening  property  is  first 
burned.  Effect  of  distance,  see  note,  21  L.  R. 
A.  260. 

5  D.  R.  D.— 56. 


were  damaged  by  fire,  and  llic  defendant's 
ruad,  the  injury  to  plainiill's  land  is  not  too 
remote  to  warrant  a  recovery  if  it  can  be 
shown  that  tlie  result  might  have  been  an- 
ticipated from  the  dropping  of  lire  on  de- 
fendant's premises,  and  that  the  destruction 
which  happened  to  pKiintill's  property  was 
the  natural  and  direct  ellect  of  the  lirst  lin-. 
O'A'eill  V.  A'tw  York,  O.  &^  II'.  R.  Co.,  40 
ylm.  i5m  Eng.  R.  Cas.  240,  115  ,\.  J'.  579,  J2 
A'.  E.  Rep.  217,  26  .v.  ]'.  S.  R.  2O9;  ajliim- 
ing  10  A'.  )'.  ^S'.  A'.  147,  45  lliin  458.— Ckl  r- 
icisiNU  Ryan  v.  New  York  C.  R.  Co.,  35  N. 
Y.  210.  Foi.i.oWiNC,  Vandenburgli  7'.  Truax, 
4  Den.  (N.  Y.)  464;  Polleti  v.  Long,  56  N. 
Y.  200 ;  Webb  v.  Rome,  W.  &  ( ).  R.  Co. ,  49 
N.  Y.  420,  — Rkvikwkd  in  Martin  v.  New 
York,  {).  &  VV.  R.  Co.,  41  N.  Y.  S.  R.  217, 
63  Hun  181,  16  N.  Y.  Sup|).  499. 

Where  two  lires  are  causuil  by  sparks 
emitted  from  one  of  the  defendant's  en- 
gines, and  neither  of  said  lires  is  kindled 
on  the  land  of  the  plaintill,  but  each  is  kin- 
dled on  the  land  of  a  dillerent  owner,  and 
these  two  lires  spread,  liiiaily  uniting,  and 
then  pass  over  tlic  properly  of  sevi'ral 
landed  proi)rietors,  and  linally  reach  tlie 
plaintill's  property  three  and  a  half  to  four 
miles  distant  fioni  where  the  lires  were  lirst 
kindled,  and  there  do  the  damage  of  which 
the  plaintilT  complains  -  held,  thai  the  dam- 
age is  not  too  remote  to  be  recovered. 
Atchison,  T.  &*  S.  E.  R.  Co.  v.  Stanfo)  d.  1  2 
Kan.  354,8  Am.  Ry.  Rep.  230.  —  Doi'iiiiNc; 
AND  DIstinc.UISHING  Pennsylvania  R.  Co. 
V.  Kerr,  62  Pa.  St.  353;  Ryan  v.  New  York 
C.  R.  Co..  35  N.  Y.  210;  Macon  &  W.  R.  Co. 
V.  McConnell,  27  Ga.  4S1.— Foi.l.oWKD  IN 
Atchison,  T.  &  S.  F.  R.  Co.  v  Males.  16 
Kan.  252.  QuoTKl)  IN  Wright  v.  Cliic:igo 
&  N.  W.  R.  Co.,  27  III.  App!  200. 

The  fire  was  first  set  to  the  propert\'  of 
one  N.,  thence  to  a  neighboring  barn,  and 
thence  to  the  property  of  plaintilT.  about 
sixty  feet  from  the  point  where  the  fire  was 
first  set.  Held :  (i)  that  the  injury  was  not 
remote,  as  a  matter  of  law;  (2)  that  the 
negligence  of  N.  in  leaving  combustible 
matter  exposed  to  the  danger  of  fire  from 
the  railroad  was  not  an  intervening  cause 
interrupting  the  legal  relation  of  cause  and 
eflfect,  as  between  the  negligence  of  the  de- 
fendant and  the  burning  of  plaintilT's  proj)- 
erty,  but  rather  that  N.'s  negligence  was 
concurrent  with  that  of  the  defendant, 
either  one  of  the  wrong-doers  being  answer- 
able for  the  consequences.    Johnson  v.  Chi- 
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caj;o,  M.  (S-  St.  P.  Ji.  Co.,  iz  Aw.  &>  Eng. 
K.  Cas.  460,  31  MiUH.  57,  16  A'.  PV.  Kep. 
488. 

1)7.  Wind,  when  deemed  an  inter- 
veninjj;  cause.*— Where  A.  nejjligently, 
but  acLidentally,  sets  his  own  building  on 
fire,  and  while  it  is  burning  the  fire  is,  by 
force  of  the  wind,  carried  to  B.'s  building, 
which  is  thereby  destroyed,  A.  is  not  liable 
to  B.,  the  wind  being  an  independent  inter- 
vening cause,  and  therefore  A.'s  negligence 
is  not  the  proximate  cause  of  the  injury. 
PcHnsylvama  Co.  v.  Whitlock,  22  Am.  &<> 
Eng.  R.  Cas.  629,  99  //></.  16.— Disapprov- 
ing Ryan  v.  New  York  C.  R.  Co.,  35  N.  Y. 
210;  Pennsylvania  R,  Co.  v.  Kerr,  62  Pa. 
St.  353,  I  Am.  Rep.  431.  Distinguishing 
Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7  Wall. 
(U.  S.)  44,  Kkviewing  Milwaukee  &  St. 
P.  R.  Co.  V.  Kellogg,  94  U.  S.  469;  Pent  v. 
Toledo,  P.  &  W.  R.  Co.,  59  111.  349,  14  Am. 
Rep.  13;  Billman  v.  Indianapolis,  C.  &  L. 
R.  Co.,  76  Ind.  166,  40  Am.  Rep.  230. — 
DisAi'PKovKD  IN  Chicago,  St.  L.  &  P.  R. 
Co.  V.  Williams,  131  Ind.  30.  Distin- 
GUisHKU  IN  Louisville,  N.  A.  &  C.  R.  Co. 
v.  Nitsche,  126  Ind.  229. 

The  rise  of  a  heavy  wind  after  fire  was 
started,  whereby  a  brand  of  fire  was  carried 
across  an  intervening  ridge  of  land,  and 
plaintiff's  property  thereby  destroyed,  re- 
leases the  defendant  from  liability,  such 
wind  constitutii.g  an  independent  interven- 
ing cause.  Marvin  v.  C/ncago,  M.  iS^  St.  P. 
K.  Co.,  45  Am.  &'  Eng.  R.  Cas.  540,  79  IVts. 
140,  47  A^.  IV.  Rep.  II 23. 

A  warehoi  •  standing  near  the  railroad 
track  was  set  - )  1  fire  by  the  sparks  escaping 
from  an  engine  at  a  time  when  there  was  a 
strong  wind  blowing  in  the  direction  of 
plaintiff's  stable,  .vhich  was  situated  loi 
rods  from  the  warehouse.  There  was  no 
combustible  material  intervening,  but  the 
high  wind  carried  brands  from  the  burning 
warehouse  to  the  stable  of  plaintiff,  which 
caused  it  to  take  fire  and  burn  up.  Held, 
that  the  burning  of  the  stable  was  not  the 
natural  and  proximate  consequence  of  the 
burning  of  the  warehouse,  and  that  the  com- 
pany was  not  liable  for  the  burning  of  the 
stable.  Toledo,  W.  (S-  W.  R.  Co.  v.  Muthers- 
hatigh,  71  ///.  572.— Di.STiNGUiSHED  IN  At- 
kinson w.  Goodrich  Transp.  Co.,  60  Wis.  141. 

*  Wind  as  an  intervening  cause  in  spreadinij 
fire  started  by  sparks  from  an  engine.  Proxi- 
mate and  remote  cause,  see  45  Am.  &  Eng.  R. 
C;>s.  539,  abstr. 


Followed  in  Pullman  Palace  Car  Co.  v. 
Laack,  143  III.  242.  Quoted  and  distin- 
guished IN  Wright  V.  Chicago  «&  N.  W.  R. 
Co.,  27  111.  App.  200. 

Extraordinary  and  unusual  wind,  when 
considered  as  an  element  of  unavoidable  ac- 
cident, see  Palmer  v.  Missouri  Pac.  R.  Co., 
76  Mo.  217. 

OS.  and  when   not.  —  Where  a 

company  negligently  allows  the  accumula- 
tion of  combustible  material  on  its  riglit  of 
vay,  which  it  fires  by  sparks  from  a  loco- 
motive, which  spreads  and  burns  adjoining 
property,  the  fact  that  the  fire  would  not 
have  spread  unless  the  weather  had  been 
very  dry  and  the  wind  strong  docs  not  affect 
the  company's  liability.  Kellogg  v.  Chicago 
(S-  A^.  W.  R.  Co.,  26  li'is.  223,  2  Am.  Rj. 
Rep.  483- 

A  high  wind,  unless  shown  to  be  extraor- 
dinary, would  not  be  considered  as  an  in- 
tervening cause.  East  Tenn.,  V.  &'  G.  R. 
Co.  V.  Hesters,  90  Ga.  II,  15  5.  E.  Rep.  S2S. 

—  FOLLOWKU  IN  East  Tenn.,  V.  &  G.  R.  Co. 
V.  Hall,  90  Ga.  ly.— Louisiana  Mut.  Ins.  Co. 
V.  T-weed,  7  Wall.  {[/.  S.)  44.—  Distin- 
guished IN  Pennsylvania  Co.  v.  Whitlock, 
22  Am.  &  Eng.  R.  Cas.  629,  99  Ind.  16. 
Quoted  in  Selleck  7'.  Lake  Shore  &  M.  S. 
R.  Co.,  93  Mich.  375.  Reconciled  in 
Pennsylvania  R.  Co.  t.  Kerr,  62  Pa.  St.  353. 

—  Tj'ler  V.  Rieamore,  87  Va.  466, 1 2  S.  E.  Rep. 
799.  Smith  V.  London  <S>»  5.  IV,  R.  Co.,  L. 
R.  6  C.  P.  14,40  L.  J.  C.  P.  21,  23  L.  T.  678, 
19  IV.  R.  230;  affirming  L.  R.  5  C.  P.  98,  39 
L./.  C.  P.  68,  21  L.  r.  668.  iS  IV.  R.  343. 

Where  the  fire  set  out,  although  the  blaze 
and  flames  were  extinguished,  remained 
smouldering  in  the  turf,  and,  kindled  again 
into  flames  by  an  ordinary  wind,  spread  10 
the  land  of  an  adjoining  owner,  thence  to 
that  of  his  neighbor,  and,  still  smouldering 
in  the  turf,  was  carried  by  an  ordinarily 
strong  wind  to  the  land  of  another,  the 
company  is  liable  for  the  loss  suffered  by 
such  person.  Louis7'ille,  A'.  A.  &>  C.  R.  Co. 
V.  Nitsche,  126  Ind.  229,  26  N.  E.  Rep.  51.— 
Approving  Milwaukee  &  St.  P.  R.  Co.  %>. 
Kellogg,  94  U.  S.  469.  Criticising  Ryan 
V.  New  York  C.  R.  Co.,  35  N.  Y.  210;  Penn- 
sylvania R.  Co.  V.  Kerr.  62  Pa.  St.  353. 
Distinguishing  Pennsylvania  Co.  f.  Whit- 
lock, 99  Ind.  16.— Followed  in  Chicago, 
St.  L.  &  P.  R.  Co.  V.  Williams,  131  Ind.  30. 

A  change  in  the  direction  of  the  wino 
after  such  a  fire  had  been  set,  without  a 
change  in  its  intensity,  is  not  such  an  inter- 
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vening cause  as  to  aflect  the  liability  of  the 
railroad.  Northern  Pac.  R.  Co.  v.  Lc7vis,  56 
Am.  <S^  Eng.  R.  Cas.  86,  7  (7.  S.  App.  254,  51 
Fed.  Rep.  658,  2  C.  C.  A.  446. 

7,  Negligence  Resulting  in  Personal  Injury 
or  Death  ;  Loss  of  Cattle. 

99.  Personal  injuries.*— Where  tlie 
complaint  charges  a  company  with  negli- 
gence, in  allowing  sparks  to  enter  his  house 
and  there  start  a  fire,  there  can  be  no  re- 
covery for  injuries  caused  by  plaintiff  burn- 
ing liis  hands  in  an  effort  to  stop  the  fire,  as 
such  damages  are  too  remote.  Hinchy  v. 
Manhattan  R.  Co.,  17  J.  Q^  S.  {N.  Y.)  406. 

One  of  the  defendant's  engines  having  set 
fire  to  grass  and  weeds  on  its  right  of  way 
opposite  the  premises  of  O.,  with  whom  the 
plaintiff  resided,  the  plaintiff  and  O-  sought 
to  extinguish  tlie  flames,  but  were  unsuc- 
cessful ;  and  a  liigh  wind  having  carried 
liic  fire  toward  O.'s  barn,  which  contained 
some  horses  owned  by  the  latter,  the  plain- 
tiff entered  the  barn  to  save  some  prop- 
erty, but  before  returning  therefrom  the 
fire  had  encompassed  the  doorway  of  the 
barn,  and  the  plaintiff,  in  making  liis  es- 
cape tlierefrom,  was  badly  burned,  and  his 
health  and  sight  seriously  impaired.  Held, 
I'pon  demurrer  to  plaintiff's  petition,  which 
alleged  the  above  facts,  and  further,  that  the 
fire  was  caused  by  defendant's  negligence, 
and  that  the  plaintiff  was  free  from  negli- 
gence; that  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  injury  to 
the  plaintiff.  Liming  v.  Illinois  C.  R.  Co., 
45  Am,  &>  Eiig.  R.  Cas.  581,81  Iowa  246,47 
N.  IV.  Rep.  66. — EXPLAINING  Scale  w.  Gulf, 
C.  &  S.  F.  R.  Co.,  65  Tex.  274,  57  Am.  Rep. 
602.  Quoting  Milwaukee  &  St.  P.  R.  Co. 
V.  Kellogg,  94  U.  S.  469. 

100.  Deatli.-  -If  a  company  negligently 
allows  sparks  to  escape  from  a  locomotive 
and  set  fire  to  a  house,  it  is  liable  for  any 
loss  of  life  w  ich  results  from  the  same 
cause.  Rajnojvski  v.  Detroit,  li.  C.  &^A.  R, 
Co.,  78  Mich.  681,  44  7V.  IV.  Rep.  335:  ad- 
hering to  74  Mich,  20,  41  A^.  ^F,  Hep.  847. 

An  engine  was  iiauling  a  heavy  train  up  a 
grade  near  a  powder  mill,  and  immediately 

*  Personal  injuries  resulting  from  fires,  liabil- 
ity of  company  for,  see  note,  45  Am.  &  Eng.  R. 
Cas.  585. 

Proximate  and  remote  cause.  Company  not 
liable  for  one  who  is  burned  while  attempting 
to  put  out  a  fire  it  has  negligently  started,  see 
note,  25  Am.  &  Eng.  R.  Cas.  333. 


after  it  passed  an  explosion  occurred,  killing 
plaintiff's  intestate,  who  was  employed  :.i 
the  mill.  The  evidence  showed  that  a 
heavy  smoke  settled  over  the  mill,  and  tend- 
ed to  show  that  the  explosion  was  caused 
by  sparks  from  the  locomotive.  There  was 
a  conflict  of  evidence  as  to  whether  the 
stack  used  on  the  engine  was  of  the  most 
approved  type.  Held,  that  the  question  of 
the  company's  liability  should  liave  been 
left  to  the  jury,  and  it  was  error  to  dismiss 
the  complaint.  Babcock  v.  Fitchburg  R.  Co., 
46  N.  Y.  S.  R.  796,  64  Him  636,  19  N.  Y, 
Supp.  774. — Quoting  Steinweg  v.  Erie  R. 
Co.,43N.  ¥."123. 

101.  Loss  of  live  stock.— Where  fire 
is  negligently  permitted  to  escape  from  the 
right  of  way,  and  it  spreads  over  the  land  of 
an  adjacent  owner,  and  his  cattle  pasturing 
thereon  wander  into  the  fire,  tiie  company 
is  liable  for  the  resulting  injury.  In  such 
case  the  escape  of  the  fire  is  the  proximate 
cause  of  the  injury.  Chicago,  St.  L.  &•  P. 
R.  Co.  V.  Barnes,  2  Ind.  App.  213,  28  N.  E. 
Rep.  328.— Quoting  Baltimore  &  P.  R.  Co. 
V.  Reaney,  42  Md.  117. 

It  should  be  presumed  that  the  owner  of 
a  pasture  would  use  it  for  all  purposes  to 
which  such  inclosure  is  adapted.  A  railway 
company  by  negligence  burning  a  pasture 
fence  would  be  liable  for  the  value  of  horses 
escaping  from  the  pasture  from  such  de- 
struction of  the  fence  and  lost  to  the  own- 
er; nor  would  the  liability  be  lessened  or 
avoided  by  its  ignorance  of  the  fact  that  the 
horses  had  been  brought  recently  from  a 
distance  and  were  likely  to  stray  off.  St. 
Louis,  A.  &*  T.  R.  Co.  v.  McKinsey,  78  Tex. 
-98, 14  S.  W.  Rep.  645. 

III.  C0NTBIBI7T0BT  NEGLIGENCE. 

I.  In  General, 

102.  Plaintiff's  uegli{;ence  as  a  de- 
fense.*—The  property  owner  must  be  free 
from  contributory  negligence.  Martin  v, 
A-tw  York  &-  N.  E.  R.  Co.,  56  Am.  (S-  Eng. 
R.  Cas.  79,  62  Conn.  331,  25  Atl.  Rep.  239. 

The  fact  that  a  person's  property  is  ex- 
posed to  the  reach  of  sparks  of  a  locomotive 
engine  is  no  defense  to  an  action  for  an  in- 
jury occasioned  by  the  railroad  company's 

*  Contributory  negliRence  as  a  defense,  where 
company  is  sued  for  destroyinc;  property  by  fire, 
see  note.  38  Am.  Dec  74.  See  also  35  Am.  & 
Eng.  R.  Cas.  245,  abstr. 

Contributory  negligence  in  failing  to  protect 
property,  see  note,  49  Am.  &  Eng.  R.  Cas.  691. 
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negligence  in  setting  out  fire.  Jacksonville, 
T.  (S-  K.  IV.  R.  Co.  V.  Peninsular  L.,  T.  &» 
M.  Co.,  49  Am.  <S>»  £"«y.  K,  Cas.  603,  27  Fla. 
I,  g  So.  Rep.  661.  Philadelphia  &*  A'.  R. 
Co,  V.  Hendrickson,  80  Pa.  St.  1 82. 

103.  under  certain  statutes.— 

In  an  action  under  Colo.  Gen.  St.  §  2798  the 
doctrine  of  contributory  negligence  cannot 
be  invoked  by  the  defendant.  Union  Pac. 
R.  Co.  V.  Arthur,  2  Colo.  App.  1 59,  29  Pac. 
Rep.  1 03 1. 

Under  Iowa  Code,  §  12S9,  a  railroad  com- 
pany cannot  escape  liability  for  negligently 
setting  out  a  fire  on  its  right  of  way,  where- 
by an  adjoining  owner  sustains  damage,  by 
showing  that  the  plaintiff  was  guiliy  of  con- 
tributory negligence  in  exposing  his  prop- 
erty. West  V.  Chicago  &-  N.  JV.  R.  Co.,  38 
Am.  &^Eni,\  R.  Cas.  340,  77  Iowa  654,  35  A''. 
IV.  Rep.  479,  42  N.  JV.  Rep.  512.— Rkcon- 
CILING  Small  V.  Chicago,  R.  I.  &  P.  R.  Co., 
50  Iowa  338. — Referred  to  in  Miller  v. 
Chicago.  M.  &  St.  P.  R.  Co.,  76  Iowa  318, 
41  N.  W.  Rep.  2S. —/ohnson  v.  Chicago  &* 
N.  IV.  R.  Co.,  77  Iowa  666,  42  N.   W.  Rep. 

512. 

In  an  action  to  recover  for  an  injury 
caused  by  a  fire  set  out  by  a  locomotive  the 
court  instructed  as  follows :  "  If  plaintiff's 
own  negligence  directly  and  pro.ximately 
contributed  to  his  own  injuries,  then  he  can- 
not recover;  but  in  order  to  defeat  his  right 
of  recovery,  there  must  be  such  contributory 
negligence  on  his  part  as  directly  and  proxi- 
mately contributed  to  produce  the  injuries, 
and  without  which  his  loss  would  not  have 
been  sustained."  Held,  that  while  the  last 
cl  ;use  of  the  instruction  may  not  express 
the  ruie  as  settled  by  the  holdings  of  this 
court,  it  could  not  have  prejudiced  defend- 
ant, since  it  was  held  in  West?/.  Railway 
Co.  (yj  Iowa  654),  that  under  section  12S9 
of  tl.e  code,  the  right  of  recovery  in  a  case 
of  this  kind  would  not  be  defeated  by  the 
mere  contributory  negligence  of  the  injured 
party.  Engle  v.  Chicago,  M.  <£~  St.  P.  R. 
Co.,  77  Iowa  661,  37  N.  IV.  Rep.  6,  42  A'.  IV. 
Rep.  512.— Reconciled  in  McKelvyt^  Bur- 
lington. C.  R.  &  N.  R.  Co.,  84  Iowa  455. 

The  Vermont  statute,  which  provides 
that  "  when  any  injury  is  done  to  a  building 
or  other  property  by  fire  communicated  by  a 
locomotive  engine  of  any  railroad  corpora- 
tion, the  said  corporation  shall  be  responsi- 
ble in  damages  for  such  injury,  unless  they 
shall  show  that  they  have  used  all  due  cau- 
tion and  diligence,  and  employed  suitable 


expedients  to  prevent  such  injury,"  imposes 
a  more  stringent  liability  tiian  the  common 
law;  and  in  an  action  brought  in  New 
Hampshire  to  recover  dam;iges  for  injury 
caused  to  personal  property  by  fire  from  a 
railroad  locomotive  in  Verniont.  the  liabil- 
ity of  the  railroad  is  determined  by  the  law 
of  Vermont,  and  the  doctrine  of  contribu- 
tory negligence  does  not  apply.  Laird  v. 
Connecticut  &^  P.  R.  R.  Co.,  43  Am.  &^  E'ig- 
R.  Cas.  63,  62  N.  H.  254,  13  Am.  St.  Rep. 
564.— Distinguishing  White  v.  Concord 
R.  Co.,  30  N.  H.  188;  Smith  v.  Eastern  R. 
Co.,  35  N.  H.  356.  Not  following  Clem- 
ens V.  Hannibal  &  St.  J.  R.  Co.,  53  Mo. 
366;  Burke  v.  Louisville  &  N.  R.  Co.,  7 
Heisk.  (Tenn.)  451  ;  Atchison,  T.  &  S.  F.  R. 
Co.  r/.  Stanford,  12  Kan.  354;  Spaulding  v. 
Chicago  &  N.  W.  R.  Co.,  30  Wis.  no. 
Quoting  Grand  Trunk  R.  Co.  v.  Richard- 
son. 91  U.  S.  454.  Reviewing  Cleaveland 
V.  Grand  Trunk  R.  Co.,  42  Vt.  449. 

104.  Plaintiff's  duty  to  guard 
against  fires,  generally.— No  obliga- 
tion rests  upon  the  owners  of  property 
along  a  track  to  keep  it  in  a  condition  to 
be  always  safe  from  fires  thrown  from  pass- 
ing engines.  Richmond  iS^  D.  R.  Co.  v. 
Medley,  7  Am.  (3^  Eng.  R.  Cas.  493,  75  Va. 
499.  Delaware,  L.  <&~»  W.  R.  Co.  v.  Salmon, 
39  ^'  J-  J^-  299,  14  Am.  Ry.  Rep.  226. 

Farmers  may  cultivate  and  use  their 
farms  and  improvements  as  is  customary 
among  farmers,  and  are  not  bound  to  ex- 
ercise unusual  means  to  guard  against  fires 
by  railroad  companies.  Philadelphia  &'  R. 
R.  Co.  V.  Hendrickson,  80  Pa.  St.  182. 

105.  Degree  of  care  required  of 
liiin.— One  who  builds  a  hotel  near  a  rail- 
road track  assumes  the  hazards  connectetl 
with  the  use  of  the  railroad,  and  must  use 
a  higher  degree  of  care  in  providing  means 
to  protect  his  property  from  fire  than  a 
person  in  a  less  exposed  position.  Chicago 
<S-  A.  R.  Co.  V.  Pennell,  94  III.  448. 

Where  property  is  situate  near  a  railroad 
track  so  as  to  be  constantly  exposed  to  fire 
from  passing  trains,  the  owner  must  use 
such  care  for  its  protection  as  prudence 
would  dictate  under  the  circumstances. 
Collins  V.  New  York  C.  &-  H.  R.  R.  Co..  5 
Hun  {N.  Y.)  499;  affirmed  in  71  N,  Y.  609. 
— Quoted  in  New  Brunswick  R.  Co.  v. 
Robinson,  11  Can.  Sup.  Ct.  688. 

A  person  maintaining  a  warehouse  near  a 
railroad  track  is  only  bound  to  exercise  or- 
dinary care  and  prudence  under  the  circum- 
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stances  to  avoid  fire;  hence  it  is  error  to 
instruct  the  jury  that  lie  must  keep  the 
warehouse  in  such  condition  as  very  pru- 
dent and  cautious  men  would  generally 
keep  their  own  property  under  like  circum- 
stances. IVanl  V.  Milwaukee  &>  St.  P.  R. 
Co.,  29  Wis.  144,  12  Am.  Ry.  Rep.  193. — 
Modifying  Potter  v.  Chicago  &  N.  W.  R. 
Co.,  21  Wis.  372;  Dreher  v.  Fitchburg,  22 
Wis,  675. — Quoted  in  Murphy  v.  Chicago 
&  N.  W.  R-to.,  45  Wis.  222. 

It  is  error  to  refuse  to  instruct  that  a  per- 
son owning  property  contiguous  to  a  rail- 
road has  a  right  to  continue  to  use  the 
property  after  the  railroad  has  been  built,  in 
the  same  manner  as  before,  if  he  takes  rea- 
sonable care  to  prevent  or  extinguish  fires. 
Mississippi  Home  Ins.  Co.  v.  Loi4is7iille,  A^.  O. 
&^  T.  R.  Co.,  54  A»t.  <S»  J^«4^  A'.  Cas.  512,  70 
Miss.  119,  12  So.  Rep.  156. 

A  plaintiff  is  only  bound  to  use  ordinary 
care  to  extinguish  or  prevent  the  spread  of 
a  fire  started  by  a  railroad  company,  and  he 
is  not  bound  to  use  extraordinary  means  to 
do  so.  Bevier  v.  Delaware  i5-»  //.  Canal  Co., 
13  Hun  (,Y.  Y.)  254. — Applied  in  Hogle  v. 
New  York  C.  &  H.  R.  R.  Co.,  28  Hun  363. 

A  landowner  near  a  railroad  track  is  only 
chargeable  with  contributory  negligence 
where  the  danger  of  fire  from  locomotives 
is  seen — that  is,  where  a  fire  has  already 
been  started — and  he  fails  to  do  what  pru- 
dence requires  to  stop  the  fire,  or  what  is 
Some  act  inconsistent  with  the  preservation 
of  his  property ;  but  he  is  not  chargeable 
with  contributory  negligence  for  a  danger 
that  is  unseen,  but  which  miglit  be  antici- 
pated, in  which  case  he  is  not  bound  to  pro- 
vide against  probable  fires,  or  refrain  from 
using  his  property  in  the  ordinary  way,  if 
tiiat  be  prudent.  Snyder  v.  Pi/tslmrg/t,  C. 
&0  St.  L.  R.  Co.,  II  IV.  Va.  14.  K'ello^g  v. 
Chicago  &>  N.  W.  R.  Co.,  26  Wis.  223,  2 
Am.  Ry.  Rep.  4S3.~Approvkd  IN  Pullman 
Palace  Car  Co.  ?'.  Laack,  143  111.  242. 

lOtt.  (Joiitrlbiitory  11  o^l  if^cii  cc 
must  lisiv«  been  proximate  cause. — 
In  order  to  hold  a  landowner  for  contribu- 
tory negligence  where  injury  is  done  to  his 
pro])erty  by  fire  from  an  engine,  he  must 
have  done  some  act  or  omitted  some  duty 
which  is  the  proximate  cause  of  the  injury, 
concurring  with  the  negligence  of  the  com- 
pany. Philadelphia  &^  R.  R.  Co.  v.  Hen- 
drickson,  80  Pa.  St.  1S2. 

Where  the  direct  cause  of  a  loss  is  the 
negligence  of   the  company   in   starting  a 


fire,  the  owner  is  not  prevented  from  recov- 
ering by  remote  contributory  negligence  on 
his  part,  such  as  leaving  dry  grass  along  the 
fence  way,  which  may  aid  in  spreading  the 
fire.  Fitch  v.  Pacific  R.  Co.,  45  Mo.  322. — 
Quoting  Morrissey  v.  Wiggins  Ferry  Co., 
43  Mo.  380.  Reviewing  Huelsenkamp  v. 
Citizens'  R.  Co.,  37  Mo.  537.— Followed 
IN  Patton  V.  St.  Louis  &  S.  F.  R.  Co.,  23 
Am.  &  Eng.  R.  Cas.  364,  87  Mo.  117. 

Where,  in  an  action  for  the  destruction 
of  plaintiff's  fence  by  fire,  it  appeared  that 
the  plaintiff's  fence  was  three  fourths  of  a 
mile  from  the  fence  which  was  first  ignited 
by  sparks  emitted  from  an  engine  of  de- 
fendant, but  was  connected  with  it  by  a 
continuous  line  of  fence  joined  together 
by  intermediate  landowners,  and  that  the 
owner  of  the  fence  which  originally  caught 
on  fire  was  guilty  of  contributory  negli- 
gence— held,  that  the  negligence  of  plain- 
tiff in  connecting  with  such  fence  was  re- 
mote, and  did  not  affect  his  right  to  main- 
tain the  action.  Doggett  v.  Richmond  >S~» 
D.  R.  Co.,  78  :V.  Car.  305,  16  Am.  Ry.  Rep. 
193. — Applied  in  Pielke  7/.  Chicago,  M.  & 
St.  P.  R.  Co.,  38  A  ■..  &  Eng.  R.  Cas.  349,  5 
Dak.  444,  41  N.  W.  Rep.  669.  Quoted  in 
Gunter  7'.  Wicker,  85  N.  Car.  310;  Cornwall 
V.  Charlotte,  C.  &  A,  R.  Co.,  97  N.  Car.  11, 
2  S.  E.  Rep.  659. 

107.  What  acts  constitute  con- 
tributory neglijfence,  jjenerally.* — 
If  the  plaintiff  was  in  a  position  to  have 
prevented  any  damage  from  fire  to  his 
property  without  incurring  unusual  danger, 
and  made  no  effort  to  do  so,  it  was  negli- 
gence on  his  part,  and  precludes  his  right 
of  recovery.  Eaton  v.  Oregon  R.  iS^  .V.  Co., 
43  Aw.  i5^  Eng.  R.  Cas.  57,  19  Ore^-.  391,  24 
Pac.  Rep.  415. 

The  owners  of  a  warehouse  owned  a  rail- 
road track  running  on  their  own  premises 
near  it,  and  employed  a  railroad  company 
to  send  an  engine  to  draw  cars  over  it  for 
their  accommodation.  The  engine  threw 
off  sparks  badly,  and  this  they  observed 
and  complained  of,  but  nevertheless  cnn- 
tinued  to  make  use  of  it  for  a  long  time. 
At  last  the  warehouse  was  set  on  fire  and 
burned  by  sparks  emitted  by  it.  Held,  that 
tiie  owners  had  no  redress  against  the  rail- 
road company  for  the  burning.     ]\Iarqiiette, 


*  What  is  and  what  is  not  contribulory  ncRJI- 
gence,  as  applied  to  fires  started  by  sp;uks  from 
locomotive,  see  note,  32  Am.  Rep.  98. 


fyv 


■Mf, 


.  1*  ■ 


I't 


# 


v*^'' 

rS 


m&\ 


V'sSl 


88G 


FIRES,  108-110. 


^';' 

:1-.«i 


//.  <Sr-  O.  /a.  Co.  V.  S/>e,ir,  7  Am.  G^  Eng.  R. 
Cas.  4S6,  44  A/ic/i.  169,  6  N.  IK  Rep.  202. 

It  is  immaterial  that  the  railroad  com- 
pany, oil  repeated  ap()licaiions  made  that  it 
should  repair  llie  engine,  had  promised  to 
d(j  so  "  some  time,"  the  use  continuing 
thereafter  witli  the  knowledge  of  plaintiffs, 
and  on  their  own  application.  Marquette, 
H.  &^  O.  R.  Co.  V.  Spear,  7  Am.  ^S^'  Eng.  R. 
Cas.  406,  44  Mie/t.  169,  6  A'.  W.  Rep.  202. 

108. and  wliat  do  not.— Where 

a  company  negligently  runs  its  train  at  an 
unlawful  speed,  causing  an  unusual  emis- 
sion of  sparks,  the  fact  that  a  pane  of  glass 
was  out  of  the  window  in  plaintiff's  house, 
which  allowed  such  sparks  to  enter,  will 
not  relieve  the  company  of  liability.  Mar- 
tin V.  Western  Union  R.  Co.,  23  Wis.  437. — 
Quoted  in  Murphy  t/.  Chicago  «i  N.  \V.  R. 
Co.,  45  Wis.  222. 

100.  Failure  to  anticipate  an<l 
lifuard  against  tiic  company's  ncj^li- 
{•eiice.  —  A  person  having  property  ad- 
jacent to  a  railroad  is  not  bound  to  keep 
his  property  in  such  a  condition  as  to  guard 
against  the  negligence  of  the  railroad  com- 
pany, but  every  person  has  the  right  to  en- 
joy his  property  in  the  ordinary  manner; 
and  while  one  is  charged  with  the  duty  of 
saving  his  property  when  he  can  do  so,  he 
is  under  no  obligation  to  stand  guard  over 
it,  continually  watching  it,  to  protect  it 
from  the  negligence  of  a  railroad  company. 
Jacksonville,  T.  &>  K.  IV.  R.  Co.  v.  Penin- 
sular L.,  T.  &*  M.  Co.,  49  Am.  &•  Eng.  R. 
Cas.  603,  27  Ela.  i,  g  So.  Rep.  661.— DIS- 
TINGUISHING Coatesf.  Missouri,  K.  &T.  R. 
Co.,  61  Mo.  38 ;  Ohio  &  M.  R.  Co.  v.  Shane- 
felt,  47  III.  497  ;  Chicago  &  N.  W.  R.  Co.  v. 
Simonson,  54  111.  504;  Murphy  z^.  Chicago 

6  N.  W.  R.  Co.,  45  Wis.  222;  Kesee  7.'. 
Chicago  &  N.  W.  R.  Co.,  30  Iowa  78 ;  Kan- 
sas Pac.  R.  Co.  V.  Brady,  17  Kan.  3S0. — Ft. 
Scott,  JV.  &>  IV.  R.  Co.  v.  Tubl's,  49  Am.  &• 
Eng.  R.  Cas.  685,  47  A'an.  630,  28  Pac.  Rep. 
612.     Lindsay  V.  Winona  &*  St.  P.  R.  Co., 

7  Am.  &^  Eng.  R.  Cas.  488,  29  Minn.  411, 
43  Am.  iVt'A  228,  13  N.  W.  Rep.  191.— Dis- 
tinguished IN  Carner  v.  Chicago,  St.  P., 
M.  &  O.  R.  Co.,  43  Minn,  yj^.— Clarke  v. 
Chicago,  St.  P.,  M.  &'  O.  R.  Co..  33  Minn. 
359,  23  A'.  W.  Rep.  536.  Mississippi  Home 
Ins.  Co.  V.  Louisville,  N.  O.  &*  T.  R.  Co.,  54 
Am.  5~»  Eng.  R.  Cas.  512,  70  Miss.  119,  12 
So.  Rep.  156.— Quoting  Salmon  v,  Dela- 
ware. L.  &  W.  R.  Co.,  38  N.  J.  L.  5. 

Under  III.   Starr  &  C.  St.  ch.  114.  par. 


104,  the  owner  of  property  is  not  chargeable 
with  contributory  negligence  because  he 
uses  the  same  in  the  manner  he  would  if  no 
railroad  passed  through  or  near  it.  Lake 
Erie  &^  W.  R.  Co.  v.  K'irts,  29  ///.  App.  175. 

110.  Alakinjip  no  attempt  to  ex- 
tiiij;ui.sli  five.  —  A  properly  owner  can- 
not recover  for  a  loss  by  fire  where  he  could 
have  prevented  the  injury,  yet  made  no 
effort  to  do  so;  but  a  failure  to  make  the 
attempt  is  not  contributory  negligence  where 
the  evidence  shows  that  an  attempt  to  sup- 
press the  fire  would  have  been  fruitless. 
Tillcy  v.  St.  Louis  &>  S.  F.  R.  Co.,  32  Am. 
&>  Eng.  R.  Cas.  324,  49  Ark.  535,  6  5.  W. 
Rep.  8. 

If  it  be  in  the  power  of  a  plaintiff  by  rea- 
sonable efforts  to  prevent  the  increase  of  a 
fire,  he  should  use  that  power ;  otherwise  he 
cannot  recover,  the  origin  of  the  fire  being 
unintentional.  Hogle  v.  New  York  C.  &^ 
H.  R.  R.  Co.,  28  liun  (;V.  1'.)  363.— Apply- 
ing Bevier  7/.  Delaware  &  H.  Canal  Co.,  13 
Hun  254;  Milton  v.  Hudson  River  Steam- 
boat  Co.,  37  N.  y.  214. 

If  there  was  any  intervening  negligence 
in  the  effort  to  extinguish  the  fire,  eitiier  by 
the  intermediate  landowners  or  their  neigii- 
bors  who  assembled  for  that  purpose,  wiien 
their  endeavors  properly  executed  might 
have  been  successful,  the  plaintiff  cannot 
recover.  Daggett  v.  Richmond  <&*  D.  R, 
Co.,  78  A^.  Car.  305,  16  Am.  Ry.  Rep.  193. 

A  plaintiff  cannot  recover  for  a  loss  by 
fire  started  by  a  passing  train,  where  the 
evidence  shows  that  his  son,  who  at  the 
time  was  in  his  service,  saw  the  fire  and  was 
in  a  position  to  have  prevented  it,  but  made 
no  effort  to  do  so.  Illinois  C.  R.  Co.  v.  Mc- 
Clelland, 42  ///.  355.  —  Reviewed  in  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Hecht,  9  Am.  & 
Eng.  R.  Cas.  222,  38  Ark.  357. 

The  owner  of  growing  crops  destroyed 
by  fire  negligently  communicated  from  a 
locomotive  cannot  recover  of  the  company 
if  his  servant,  intrusted  with  the  care  of  the 
premises,  was  able,  when  he  discovered  the 
fire,  to  extinguish  it  or  prevent  its  spread- 
ing, and  wilfully  or  negligently  failed  to  do 
either.  Illinois  C.  R.  Co.  v.  McKay,  69 
Miss.  1 39,  12  So.  Rep.  447. 

In  an  action  to  recover  the  value  of  a 
mill  destroyed  by  fire  alleged  to  have  been 
negligently  set  out  by  a  locomotive,  where 
it  is  sliown  that  the  employes  of  the  mill 
were  charged  with  the  duty  of  extinguish- 
ing fires,  it  is  not  error  to  instruct  that  if. 
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after  discovering  the  fire,  they  could  have 
extinguished  it,  but  failed  to  use  ordinary 
(iilii'ence  in  doing  so,  the  plaintiff  cannot 
recover.  Mississippi  Home  Ins.  Co.  v.  Lou- 
isvilU;  N.  O.  Of'  T.  R.  Co.,  54  Am.  &^  Eu^.  R. 
Ctis.  512,  70  Miss.  119,  12  So.  Rep.  156. 

Where  a  landowner  is  working  in  his  field, 
the  fact  that  he  knew  that  a  fire  had  been 
burning  on  the  company's  right  of  way,  and 
was  still  smouldering  in  old  stumps  and 
logs,  does  not  m;ike  him  guilty  of  contribu- 
tory negligence,  as  a  matter  of  law,  in  fail- 
ing to  lea',  e  his  work  and  extinguish  the 
lire.  Chine  v.  M ilwaukce  &-•  N.  R.  Co.,  75 
Wis.  532,  44  A'.  \V.  Rip.  S43. 

Though  a  burning  railroad  car  which  is 
run  off  on  a  switch  to  save  the  tral.i  and 
main  track  is  negligently  stopped  so  near 
another's  property  as  to  ignite  and  consume 
it,  the  company  is  not  liable  for  the  injury, 
if  the  owner  of  the  pri^perty,  or  his  agents 
or  emphjyes  having  charge  of  it,  are  pres- 
ent and  can  save  it,  but  refuse  to  do  so  ;  or 
if  ihey  arrive  after  the  property  is  on  fire 
they  must  save  what  they  can,  or  that 
omitted  to  be  saved  will  go  in  mitigation  of 
the  damages;  but  agents  or  employes  of 
the  owner  in  other  business  not  connected 
with  the  property  are  under  no  legal  obli- 
gation to  protect  it,  and  their  omission  to 
do  so  is  not  contributory  negligence  on  the 
part  of  the  owner.  ^7.  Louis,  /.  M.  &>  S. 
R.  Co.  V.  Hecht,  9  Am.  iS--»  Eiig.  R.  Cas.  222, 
38  Ari:  357,— Ri'.vi i:\viNG  Illinois  C.  R.  Co. 
7A  McClelland,  42  111.  356. — Distinguished 
IN  Northern  Pac.  R.  Co.  7'.  Lewis,  51  Fed. 
Rep.  658,  7  U.  S.  App.  254,  2  C.  C.  A.  446. 

111.  Delay  in  attciiiptiiii;  to  put 
Gilt  tire.* — An  unnecessary  delay  of  ten 
or  fifteen  minutes  by  a  landowner  in  at- 
tempting to  extinguish  a  fire  set  by  a  pass- 
ing locomotive,  and  which  destroyed  his 
property,  will  not  defeat  a  recovery  if  he 
could  not  have  prevented  the  injury  even  if 
he  had  acted  with  tlie  utmost  promptness. 
Mi/Is  v.  Cliiaiiio,  M.  ^^  St.  P.  R.  Co.,  76 
Wis.  422,  4c  A^.  W.  Rep.  225. 

113.  Pallure  to  plow  around  prop- 
erty.—Where  hay  is  cut  from  lands  adjoin- 
ing a  railroad,  but  stacked  250  yards  away, 
the  owner  is  not  bound  to  plow  around  it 
or  make  other  guards  j  prevent  its  burn- 
ing from  fires  started  h\  locomotives; 
neither    is    it   contributory   negligence    to 

*  Contributory  negligence  in  unnecossary  de- 
lay in  extinguishing  fires,  see  43  Am.  &  Eng.  R. 
Cas.  61,  abstr. 


leave  tiic  land  between  the  track  and  the 
hay  stacks  in  its  natural  condition  as  it  was 
mowed  over.  Gulf,  C.  (S-»  S.  F.  R.  Co.  v. 
Johnson,  54  Fed.  Rep.  474,  10  U.  S.  App. 
629,  4  C.  C.  A.  447. 

Whether  the  failure  of  a  landowner  to 
protect  his  stacks  of  wheat  by  plowing 
around  them  is  cimtributory  negligence  is 
largely  a  question  for  the  jury.  Slosscn  v. 
Burlington,  C.  R.  &>  A'.  R.  Co.,  1 1  Ai/i.  <5^ 
Eng.  R.  Cas.  67,  60  Icwa  215,  14  A".  W.Rep. 
244.  A'arsen  v.  Milinhiukec  &>  St.  P.  R.  Co., 
7  Am.  ^  Eng.  R.  Cas.  501,  29  Minn.  12,  11 
A'.  W.  Rep.  122. 

A  person  who  stacks  his  hay  on  the  open 
prairie  near  a  railroad  track,  with  dry  grass 
all  around  th.e  hay  and  dry  j>rass  interven- 
ing all  tile  way  from  the  stack  to  the  rail- 
road track,  without  taking  any  means  for 
the  protection  of  his  hay  from  fire,  may  be 
guilty  of  negligence  in  not  taking  better 
care  of  his  property  so  as  to  protect  the 
same  from  fiie.  Kansas  J\ie.  R.  Co.  v. 
Brady,  17  Kan.  380.— Distinguished  in 
Behrens  7'.  Kansas  Pac.  R.  Co.,  8  Am.  & 
Eng.  R.  Cas.  184,  5  Colo.  400;  Jacksonville, 
T.  &  K.  W.  R.  Co.  .'.  Peninsular  L.,  T.  &  M. 
Co.,  27  Fla.  I. — Kesee  v.  Cliieago  &•  A'.  //'. 
R.  Co.,  30  Io7va  78.  —  Distinguished  in 
Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Penin- 
sular L.,  T.  &  M.  Co.,  27  Fla.  i  ;  Ormond  v. 
Central  Iowa  R.  Co.,  58  Iowa  742.  Ex- 
I'LAiNED  IN  Garrett  v.  Chicago  &  N.  W.  R. 
Co.,  36  Iowa  121.  Reviewed  in  Small  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  50  Iowa  338. 

A  plaintiff  is  not  necessarily  guilty  of 
contributory  negligence  in  not  having  fire 
breaks  plowed  around  his  straw,  timber, 
etc.  Burlington  <S^  M.  R.  Co.  v.  Westover, 
4  Neb.  268. 

Where  fire  is  communicated  to  plaintiff's 
lands  through  combustible  matter  on  the 
company's  right  of  way,  it  is  not  error  to 
refuse  to  submit  to  the  jury  the  question  of 
plaintiff's  contributory  n  gligencc  in  failing 
to  plow  a  strip  along  the  right  of  way, 
and  in  allowing  dry  stubble  and  grass  to 
remain  on  his  land.  Kellogg  v.  Cliieago  &• 
A'.  JV.  R.  Co.,  26  Wis.  223,  2  Am.  Ry.  Rep. 

483. 
113.  Failure  to  remove  movable 

propert.v.— Where   fire   is  communicated 

to  a  building  through  the  negligence  of  a 

railroad,  the  owner  cannot  recover  for  the 

loss  of  such  of  the  p'operty  as  he  could 

easily  and  without  dangrr  have  saved  from 

destruction.     Toledo,  P.  &*  IV.  R.  Co.   v. 
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Pimlar,  53  ///.  447.     Chicago  &*  A.  li.   Co, 
V.  Pcnncll,  94  ///.  448. 

114.  Ercctin^JT  l>iiil<li"$?  iu  an  ex- 
posed place  «»r  position.  —  A  person 
has  the  rii^lit  to  construct  buildings  on  any 
pait  of  liis  properly,  and  to  enjoy  the  same, 
witiiout  rendering  himself  liable  to  the  neg- 
ligence of  a  railroad  company.  Jackson- 
ville. T.  &>!<.  W.  R.  Co.  wl'cHinsuhir  L.,  T. 
&^  M.  Co.,  49  y/w.  6^  E>.^'.  I?  Vj3,  27 

J''la.  I,  9  So.  Kcp.  661. 

A  person  who,  after  the  c  <  ■  r  n  of 
a  r.iilroad,  builds  in  an  exposed  position,  is 
not  lliereby  precluded  from  'covering  for 
the  destruction  of  his  premises  thp  Mi;h  tb  • 
want  of  proper  caution  on  the  part  ot  the 
railr(5ad  company.  Burke  v.  Louisville  (s^ 
X.  A".  Co.,  7  Heisk.  {Tcnn.)  451,  12  Am.  Ay. 
Kep.  497. 

llo.  ill  close  proxiniitj  to  the 

traclv.— One  is  not  guilty  of  negligence  in 
building  a  house  neara  railroad  track,  so  as 
to  prevent  a  recovery  if  burned  through 
the  negligence  of  the  company,  though  he 
knew  that  the  danger  of  fire  was  thereby 
increased.  Ciiicinnali,  A'.  O.  &*  T.  P.  R. 
Co.  V.  Barker,  56  Am.  &^  Eitg,  R.  Cas.  106, 
94  A)'.  71,21  S.  IV.  Rep.  347. 

Whilst  a  party  who  erects  his  buildings 
on  or  near  a  railroad  track  is  presumed  to 
know  the  dangers  incident  to  the  use  of 
steam  as  a  motive  power,  and  assumes  some 
of  the  hazards  to  which  his  property  is  e.\- 
pnscd,  yet  where  a  party  erects  his  build- 
ing at  a  reasonably  safe  distance  from  the 
railroad  track,  he  cannot  be  held  guilty  of 
negligence  because  his  building  is  so  sit- 
uated as  to  be  liable  to  be  set  on  fire  by 
another  subsequently  erected  in  dangerous 
proximity  to  the  track.  Toledo,  Jl'.  &•  IJ'. 
R.  Co.  V.  Miixfielil.  72  ///.  95. 

A  person  who  builds  in  proximity  to  the 
wood  yard  of  a  railroad  must  do  so  with 
reference  to  the  right  of  the  company  to 
])ile  their  wood,  when  necessary,  in  all  por- 
tions of  such  yard,  and  will  not  be  liable  by 
reason  of  so  df)ing,  for  a  fire  communicated 
to  the  plaintiflT's  property  from  the  wood. 
Macov  (S-    W.  R.  Co.  v.  McConnell.  27  Ga. 

481. — DoUniF.n     AND     DISTINGUISHED     IN 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Stanford,  12 
Kan.  354. 

Proof  that  the  owner  of  a  mill  located 
upon  the  company's  right  of  way  was  the 
occupant  of  the  land  undercolor  of  title,  does 
not  show  contributory  negligence  on  the 
part  of  the  plaintifl.     Miliuaukee  &•  St.  P. 


R.  Co.  V.  Kellogg,  94   U.  S.  469,  17  Am.  Ry. 
Rep.  309. 

Where  the  plaintiff's  barn  was  burned  by 
the  negligence  of  the  defendants,  a  rail- 
road corporation,  although  the  plaintifl  was 
guilty  of  negligence  in  constructing  his  barn 
in  such  a  way  that  hay  in  it  would  be  exposed 
to  sparks  blown  against  or  falling  upon  the 
barn,  that  will  not  disentitle  him  to  recover 
if  the  defendants  might,  by  the  exercise  of 
ordinary  care  and  caution  on  their  i>art, 
have  avoided  the  consequences  of  plaintifT's 
carelessncbS  or  neglect.  Robinson  v.  A'eio 
lirunsii'ick  R.  Co.,  23  Ae^o  lirun.  323. — 
\l'l'iu)VlNU  TufT  V.  Warman,  2  C.  B.  N.  S. 
740:  Radley  v.  London  &  N.  W.  R.  Co.,  L. 
R.  I  App.  Cas.  754. 

110.  Not  removing  biiildini?  niter 
road  bnilt.  —  Where  a  railroad  is  con- 
structed one  hundred  feet  from  a  building, 
it  is  not  likely  to  be  fired  by  sparks  from 
locomotives  tiiat  are  properly  constructed 
and  managed,  and  it  is  not  contributory 
negligence  on  the  part  of  the  owner  to  fail 
to  move  such  building  farther  from  the 
track.  Caswell  x .  C/iieago  &■»  A'.  W.  K.  Co., 
42   Jf'is.  193,  15  Am.  Ry.  Rep.  i62> 

In  such  case  it  is  not  competent  for  the 
company  to  show  by  parol  evidence  that  in 
condemning  a  right  of  way  over  the  land, 
the  cost  of  removing  the  building  was 
as>essed  as  a  part  of  the  damages.  Cas^cell 
V.  C/iieago  &>  A'.  W.  R.  Co.,  42  Wis.  193, 
15  Am.  Ry.  Rep.  162. 

Where  a  railroad  is  condemning  a  right 
of  way  over  the  lands  of  a  minor,  and  there 
is  assessed  and  paid  a  sum  of  money  to  the 
minor's  guardian  to  remove  a  barn  out  of 
the  danger  of  fire  from  passing  locomotives, 
the  fact  that  the  barn  is  not  removed  is  not 
such  contributory  negligence  as  will  bar  the 
owner's  right  to  recover  for  the  subsequent 
destruction  of  the  barn  through  the  negli- 
gence of  the  company  in  starting  a  fire. 
Jefferis  v.  Philadelphia,  W.  &^  />'.  R.  Co., 
3  Housf.  (Del.)  447. 
f  And  the  fact  that  the  owner  of  the  barn 
suffered  the  shingle  roof  thereon  to  become 
decayed  and  peculiarly  liable  to  take  fire, 
is  not  such  contributory  negligence  as  would 
bar  a  recovery,  but  may  be  considered  by 
the  jurv  in  assessing  the  damages,  /ef- 
feris  \.  Philadelphia,  W.  &^  B.  R.  Co.,  3 
Houst.  (Del.)  447. 

117.  Allowing;  building;  to  remain 
in  lii$;lily  {inilnnimable  condition.— 
Where   a   barn   quite  near  the   track  was 
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negligently  burned  by  sparks  from  a  loco- 
motive—/it-A/,  not  evidence  of  contributory 
negligence  that  the  owner  suffered  the  roof 
to  be  in  such  a  condition  that  it  was  more 
liable  to  take  fire  than  if  it  had  a  secure  and 
safe  roof.  Philiuiflphta  &>  K.  R.  Co,  v. 
Ilendiickson,  So /\i.  Sf.  1S2. — Followed  in 
Lehigh  Valley  R.  Co.  ?'.  McKeen,  90  Pa.  St. 
122. 

In  an  action  to  recover  for  buildings  ad- 
joining the  railroad,  burned  by  defendant's 
ne,i;ligence,  the  contributory  negligence  of 
I>laintifT  in  the  manner  of  constructing  such 
buildings,  and  the  manner  of  using  them 
after  construction,  may  be  set  up  in  defense. 
If  the  jury  find  that  the  fire  would  not  have 
occurred  if  the  plaintiff  had  used  such  care 
in  the  construction  and  use  of  his  property 
as  a  man  of  ordinary  prudence  would  have 
used  under  like  circumstances,  the  plaintiff 
cannot  recover.  Thus,  where  there  is  evi- 
dence tiiat  the  plaintiff  permitted  an  accu- 
mulation of  hay  and  shavings  under  the 
buildings  destroyed,  and  with  the  side  next 
the  railroad  left,  open  below  the  sills,  the 
question  of  contributory  negligence  should 
be  submitted  to  the  jury.  Murphy  v.  Chi- 
cago &^  i\.  n\  A'.  Co.,  45  11  Vs.  222,  iS  Am. 
Ay.  A'ep.  17.— DisTiNHiuiSHiNG  Kellogg  7j. 
Chicago  &  N.  W.  R.  Co.,  26  Wis.  223  ;  Erd  v. 
Chicago  &  N.  W.  R.  Co.,41  Wis.  65.  Quot- 
ing Ingersoll  7>.  Stockbridge  (S:  P.  R.  Co.,  S 
Allen  (Mass.)  438  ;  Vanghan  7'.  Taff  Vale  R. 
Co.,  3  H.  &  N.  743 ;  Curry  ?/.  Chicago  &  N. 
W.  R.  Co.,  43  Wis.  665  ;  Ward  v.  Milwaukee 
&  St.  P.  R.  Co,,  29  Wis.  144  ;  Martin  v.  West- 
ern Union  R.  Co.,  23  Wis.  437  ;  Lawrence 
V.  Milwaukee,  L.  S.  &  W.  R.  Co.,  42  Wis. 
322.  Reviewing  Cook  v.  Cliamphun  Transp. 
Co.,  I  Den.  (N.  Y.)  91  ;  RowcU  v.  Railroad 
Co.,  57  N.  H.  132  ;  Fero  v.  Buffalo  &  S.  L 
R.  Co.,  22  N.  Y.  214;  Salmon  7>.  Delaware, 
L.  &  W.  R.  C6.,  38  N.  J.  L.  5  ;  Jones  7'.  She- 
boygan &  F.  du  L.  R.  Co.,  42  Wis.  306; 
Ross  7/.  Boston  &  W.  R.  Co.,  6  Allen  87. 
—  DisTiNGUiSHr.n  in  Gibbons  7>.  Wiscon- 
sin Valley  R.  Co.,  25  Am.  &  Eng.  R.  Cas. 
479.  66  Wis.  161  ;  Jacksonville,  f.  &  K.  W. 
R.  Co.  7/.  Peninsular  L.,  T.  &  M.  Co.,  27 
Fla.  I.  ExPLAiNKi)  IN  Gram  v.  Northern 
Pac.  R.  Co.,  I  N.  Dak.  2S2. 

118.  Neslifteiice  of  bnilf'c  Inipiit- 
ert  to  owner.— The  contributory  negli- 
gence of  a  bailee  of  cotton,  whereby  it  was 
consumed  by  fire  proceeding  from  an  engine, 
is  imputable  to  the  owner  thereof.  If,  in  a 
suit  against  a  railway  company,  in  which  a 


judgment  is  obtained  against  it,  in  such 
case,  a  charge  embodying  the  above  doc- 
trine is  refused,  it  will  constitute  cause  for 
reversal,  unless  it  clearly  appear  that  the 
company  was  not  injured  by  the  refusal  to 
give  the  charge.  'I'cxas  G^  J'.  A.  Co.  v. 
Tankcrslcy,  63  Te.x.  57. 

1 IJ).  Nealigciice  of  owner  of  «»t1icr 
biiildiuiir  not  imputed  to  plaint itt'.— 
In  an  action  to  recover  the  value  of  an  ele- 
vator, alleged  to  have  been  burned  by  fire 
communicated  to  it  from  tlie  building  of 
another  which  was  set  on  fire  by  sparks  from 
a  locomotive  on  defendant's  railroad— //^-A/, 
that  the  contributory  negligence  of  the 
owner  of  the  building  first  burned  would  not 
constitute  a  defense.  Small  v.  C/iicnj^o,  K. 
I.  <S-  /'.  />'.  Co..  55  Ama  582,  8  A'.  IV.  Aep. 
437.— Rkkkrkkd  to  in  Ormond  v.  Central 
Iowa  R.  Co.,  58  Iowa  742. 

120.  C<»niparative  negligence— Il- 
linois <l«K'trine.* — Where  fire  is  ignited 
on  the  right  of  way  by  reason  of  dry  grass 
and  weeds  thereon,  and  comniunicaied  to 
the  adjoining  fields  by  the  negligence  of  the 
owner  in  not  keeping  them  free  from  com- 
bustible materials,  the  owner  cannot  re- 
cover, unless  the  negligence  of  the  com- 
pany is  greater  than  liis  own.  But  where 
the  adjoining  land  is  woodland,  tliat  fact 
should  be  considered  as  abating  the  degree 
of  diligence  required  of  tlie  landowner,  on 
account  of  the  greater  difTiculty  of  keeping 
such  land  clear  of  inflammable  matter. 
C/ii'cai^o  &^  N.  11'.  A'.  Co.  v.  Simonson,  54 
///.  504.  — D1STINGUI.SHED  IN  Jacksonville, 
T.  &  K.  W.  R.  Co.  V.  Peninsular  L.,  T.  & 
M.  Co.,  27  Fla.  I. 

The  following  instructions — /ii'lti,  correct : 
If  the  jury  believed  from  the  evidence  that 
plaintiffs  had  been  guilty  of  negligence  in 
leaving  their  property  in  an  exposed  con- 
dition, in  a  warehouse  near  to  the  railroad, 
with  combustible  matter  in  it  likely  to  take 
fire  from  sparks  emitted  from  the  engine  of 
the  defendant,  and  in  carelessly  leaving  the 
building  in  such  a  condition  that  the  sparks 
might  enter  and  come  in  contact  with  the 
combustible  matter,  then  they  should  find 
for  the  defendant,  unless  the  further  proof 
showed  that  the  defendant  was  guilty  of 
gross  negligence  in  not  having  used  the 
precaution  in  applying  to  its  engine  the  best 
known  means  of  preventing  the  escape   of 

*  Illinois  (loctrint-  of  comparative  negligence 
in  actions  for  dp.stroying  property  by  fire,  see 
note,  3S  Am.  Dec.  76. 
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fire,  or  in  the  manner  of  running  its  engine. 
Great  U'cs/trn  A'.  Co.  v,  Haworth,  39  ///. 
346.  Ohio  6-  M.  R.  Co.  V.  Shunefclt,  47  ///. 
497.— DiSAPrkovED  IN  Salmon  v.  Delaware, 
L.  &  \V.  R.  Co.,  38  N.  J.  L.  5.  Distin- 
guish KD  IN  Jacksonville,  T.  &  K.  W.  R, 
Co.  V.  Peninsular  L..T. &  M.  Co.,  27  Fla.  i. 

2.  Alloiviug  the  Acctimtilation  of  Combusti- 
ble Materials. 

a.  Near  the  Rigiit  of  Way. 

121.  Generally.*— A  landowner  is  not 
guilty  of  contrihutory  negligence  where  he 
fails  to  keep  his  adjoining  land  and  right 
of  way  free  from  combustible  materials,  as 
it  is  not  his  duty  to  do  so.  Pittsburgh,  C. 
&*  St.  L.  R.  Co.  V.  Jones,  1 1  Avi.  &'  Eng. 
R.  Cas.  76,  86  hid.  496,  44  Am.  Rep.  334. 
Richmond  (S-*  D.  R.  Co.  v.  Medley,  7  Am.  Sir* 
Eng.R.Cas.\f)i,']^  Hz.  499.  Erdv.  Chicago 
&*  X.  W.  R.  C(7.,4i  Wis.  65.— Following 
Kellogg  V.  Ciiicago  &  N.  W.  R.  Co.,  26  Wis. 
223. — Approved  in  Gr;im  v.  Northern  Pac. 
R.  Co.,  I  N.  Dak.  252.  Disiingulshed  in 
Murphy  v.  Chicago  «i  N.  W.  R.  Co.,  45 
Wis.  222. 

He  may  cultivate,  build  upon,  and  use  his 
lands,  or  leave  them  i«  a  state  of  nature,  as 
he  may  see  proper,  and  will  take  upon  him- 
self no  other  risks  than  such  as  are  incident 
to  the  operation  of  the  road  with  proper 
care  by  the  company,  and  will,  nevertheless, 
be  entitled  to  damages  for  injuries  by  fires 
arising  from  the  negligence  of  the  company 
m  the  construction  or  management  of  its 
locomotives,  or  in  the  condition  in  which 
its  track  is  suffered  to  remain.  Delaware, 
L,  &*  IV.  R.  Co.  V.  Salmon,  39  ..V.  J.  L.  299, 
14  Am.  Ry.  Rep.  226. 

Acquisition  of  land  for  the  purposes  of  a 
railroad  does  not  embarrass  the  right  of  the 
owner  of  adjoining  lands  not  taken,  in  the 
freest  use  of  tliem  in  any  lawful  business, 
nor  expose  him  to  be  charged  with  contrib- 
utory negligence  if  his  property  of  an  in- 
flammable nature,  necessarily  and  carefully 
used  in  the  course  of  such  business,  is  set 
afire  by  sparks  from  a  defective  or  unskil- 
fully managed  locomotive.  Kalbfleisch  v. 
Long  Island  R.  Co.,  29  Am.  &*  Eng.  R.  Cas. 
179,  102  A'.  Y.  520,  7  N.  E.  Rep.  557,  2  N. 
Y.  S.  R.  473,  55  Am.  Rep.  832.— Applying 
Fero  V.  Buflfalo  &  S.  L.  R.  Co.,  22  N.  Y. 
209. 

*  Stacking  hay  near  track  is  not  contributory 
negligence,  sc  note,  23  Am.  &  Eng.  R.  Cas.  369. 


PlaintifT  is  not  bound  to  clear  the  ground 
around  his  wood  pile,  of  combustible  mate- 
rial. Northern  Pac.  R.  Co.  v.  Lewis,  51  Fed. 
Rep.  658,  7  U.  S.  App.  254,  2  C.  C,  A.  446. 

The  duty  of  a  company  is  only  to  run  its 
trains  with  reference  to  property  along  its 
line  providently  used  by  the  owners  there- 
of. It  is  not  bound  to  shut  ofl  steam, 
or  to  otherwise  increase  precautions  while 
running,  because  the  adjacent  property 
owner  carelessly  e.xposes  his  property  to 
fire.  Mississifipi Home  Ins.  Co.  v.  Louis-'ille, 
N.  O.  &>  T.  R.  Co.,  54  Am.  ^^  Eng.  R.  Cas. 
^12,  JO  Miss.  119,  12  So.  Re/).  156. 

It22.  UriLshwood,  tUUeu  timber, 
etc.— It  is  not  necessarily  contributory  neg- 
ligence, as  a  matter  of  law,  for  tiie  plaintiff 
to  allow  dry  limbs,  brush,  grass,  and  other 
combustible  matter  to  accumulate  on  his 
premises  adjacent  to  a  railroad,  so  as  to  bar 
him  of  a  recovery  if  such  accumulation  con- 
tributes to  a  fire  started  by  the  company; 
but  whether  it  is  contributory  ncghgence  is 
a  question  for  the  jury.  Bcuier  v.  Delaware 
&»  H.  Canal  Co.,  13  Hun  (X.  Y.)  254.  Pitts- 
burgh, C.  &^  St.  L.  R.  Co.  V.  Hi.von,  8  .////, 
<S-  Eng.  R.  Cas.  717,  79  Ind.  in.  Philadel- 
phia <&*  A*.  A'.  Co.  v.  Schultz,  2  Am.  &•  Eng. 
R.  Cas.  271,  93  I'a.  St.  341.  Jaffrey\.  To- 
ronto, G.  &^  />'.  A'.  Co.,  21  U.  C.  C.  P.  553. 

In  an  action  against  a  railway  company 
for  negligently  allowing  their  land  adjoin- 
ing the  track  to  remain  covered  with  brush- 
wood, etc.,  whereby  cinders  from  the  loco- 
motive fell  thereon  and  caused  a  fire,  which 
extended  to  the  plaintiff's  land,  it  was  shown 
that  the  railway  fence  in  which  the  fire 
originated  was  a  brush  fence,  the  line  hav- 
ing been  recently  built  through  a  new  coun- 
try. The  plaintiff  had  been  employed  by 
the  defendants  to  cut  down  the  trees  on  his 
own  land  within  100  feet  of  the  centre  of 
the  track,  under  the  C.  S.  C.  c.  66,  §  4, 
and  he  had  felled  them  lengthwise  with  the 
track  and  left  them  there.  Held,  that  un- 
der the  circumstances  the  plaintiff  was  not 
guilty  of  contributory  negligence  in  having 
left  the  trees  felled  by  him  on  his  own  land. 
Holmes  v.  Midland  R.  Co.,  35  U.  C.  Q.  13. 
253.— Quoting  Vaughan  v.  Taff  Vale  R. 
Co.,  3  H.  &  N.  743. 

123.  CottMii. — In  an  action  to  recc  er 
damages  for  cotton  destroyed  by  fire  from  a 
railway  engine,  the  cotton  being  in  plain- 
tiff's cotton  yard  near  the  railway,  a  charge 
to  the  effect  that  "  plaintiffs  had  a  right  to 
place  their  cotton  upon  their  cotton  yard, 
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and  in  so  doing  they  would  not,  on  iliat  ac- 
count alone,  be  guilty  of  negligence,  al- 
tliuugh  tlie  cotton  yard  was  in  close  prux- 
iniiiy  to  defendant's  roadbed,"  was  error,  it 
being  a  question  for  the  jury.  Texas  &^ 
P.  K,  Co.  V.  Levi,  13  Am.  iS^  Eii^.  A'.  Cus. 
464,  59  Tex.  674.  —  FOLLOWKU  IN  Martin 
V.   Missouri  Pac.  R.  Co.,  3  Tex.  Civ.  App. 

I33- 

124:.  Dry  grass. — Tiic  owner  of  land 
through  which' a  railroad  runs  is  not  under 
any  obligation  to  keep  the  grass  cut  on  the 
rigiit  of  way,  nor  to  remove  dry  grass  and 
other  combustibles  from  the  right  of  way  or 
from  his  adjoining  land.  Pittsburgh,  C.  &* 
St.  L.  R.  Co.  V.  Jones,  1 1  Am.  &»  Eii^r.  R. 
Cits.  76,  86  //lit.  496,  44  Am.  Rep.  334.  Pat- 
ton  V.  St.  Louis  (So  S.  F.  R.  Co.,  23  Am.  &> 
Eitg.  R.  Cas.  364,  87  Mo.  117.— Ai'i'KuviNG 
Lester  v.  Kansas  City,  St.  J.  &  C.  B.  H.  Co,, 
60  Mo.  265  ;  Coates  v.  Missouri,  K.  «&  T.  K. 
Co.,  6i  Mo.  38  ;  Flynn  v.  San  Francisco  & 
S.J.  R.  Co.,4oCal.  14;  Vaughan  z/.  TalT  Vale 
R.  C(j.,  3  H.  &  N.  743  ;  Salmon  v.  Delaware, 
L.  &  W.  R.  Co.,  38  N.  J.  L.  5,  39  N.  J.  L. 
299.  Following  Fitch  v.  Pacific  R.  Co., 
45  Mo.  322.  Quoting  Smith  v.  Hannibal 
&  St.  J.  R.  Co.,  37  Mo.  2S7.  Rkconciling 
Palmer  v.  Missouri  Pac.  R.  Co.,  76  Mo.  217. 
— Houston  (S^»  T.  C.  R.  Co.  v.  McDonough,  i 
Tex.  App.  (Civ.  Cas.)  354. 

Where  a  landowner  stacks  hay  near  a 
railroad  track  it  is  not  contributory  negli- 
gence for  him  to  fail  to  burn  the  grass  from 
the  land  between  the  hay  and  the  track. 
Louisville,  N.  A.  6-  C.  R.  Co.  v.  Hart,  119 
Ind.  273,  21  N.  E.  Rep.  753. 

Where  a  fire  is  started  on  acompany's  right 
of  way.  and  is  driven  by  a  high  wind  across 
an  intervening  farm  before  it  reaches  plain- 
tifl's,  he  is  not  prevented  from  recovering 
by  having  suffered  dry  grass  and  other  com- 
bustible matter  to  remain  on  his  land. 
Palmer  v.  Missouri  Pac.  R.  Co.,  76  Mo.  217. 
—  Reconciled  in  Patton  v.  St.  Louis  & 
S.  F.  R.  Co.,  23  Am.  &  Eng.  R.  Cas.  364,  87 
Mo.  117. 

Persons  occupying  farms  along  railroads 
are  entitled  to  cultivate  and  use  them  in  the 
manner  customary  among  farmers,  and  may 
recover  for  damages  caused  by  fire  result- 
ing from  the  negligence  of  a  railway  compa- 
ny, although  they  have  not  plowed  the  dry 
grown  grass,  or  taken  other  like  unusual 
means  to  guard  against  such  ncgl-iyence. 
Snyder  v.  Pittsburgh,  C.  &>  St.  L.  R.  Co.,  1 1 
IV.  Va.  14,  18  Am.  Ky.  Rep.  154.— Quoting 


Vaughan  v.  Taflf  Vale  R.  Co.,  5  H.  &  N.679  ; 
Kellogg  V.  Chicago  &  N.  W.  R.  Co.,  26  Wis. 
223. 

The  abutting  landowner  has  an  equal  duty 
with  the  company  to  keep  combustibles, 
such  as  dry  grass,  etc.,  cleared  away  from 
his  lands  adjoining  a  right  of  way.  OhioSr' 
M.  R.  Co.  v.  Siianefelt,  47  ///.  497.  Coates 
V.  Missouri,  K.  iS^  7'.  A'.  Co.,  61  Afo.  38,  8 
Am.  Ry.  Rep.  60. — Followinc.  Fitch  7'.  Pa- 
cific R.  Co.,  45  Mo.  324.  —  Api'uovei)  in 
Patton  z>.  St.  Louis  &  S.  F.  R.  Co.,  23  Am. 
&  Eng.  R.  Cas.  364,  87  M<>.  117;  Louisville 
&  N.  R.  Co.  V.  Reese,  38  Am.  &  Eng.  R. 
Cas.  342,  85  Ala.  497,  5  S(j.  Rep.  283,  7  Am. 
St.  Rep.  66.  Ckiticiski)  in  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Bales,  16  Kan.  252.  Dis- 
TlNGUlSHiiD  IN  Jacksonville,  T.  &  K.  W.  R. 
Co.  V.  Peninsular  L.,T.  it  M.  Co.,  27  Fla.  i. 

125.    and    stubble. — To   permit 

dry  grass  and  stubble  to  accumulate  on 
plaintiff's  land,  or  on  land  between  his  and 
a  railroad,  is  not  negligence  per  se.  Louis- 
ville, N.  A.  &*  C.  R.  Co.  V.  A'rinning,  87 
/nd.  351.  Chicago,  St.  L.  &•  P.  R.  Co.  v. 
Burger,  124  Ind.  275,  24  A'.  E.  Rep.  98 1. 
I'lynn  v.  San  Francisco  &^  S.  J.  R.  Co.,  40 
Cal.  14.— Approved  in  Patton  v.  St.  Louis 
&  S.  F.  R.  Co.,  23  Am.  &  Eng.  R.  Cas.  364, 
87  Mo.  117. 

Persons  occupying  farms  along  a  railroad 
may  cultivate  and  use  them  in  the  manner 
customary  among  farmers,  and  may  recover 
for  damages  by  fire  resulting  from  the  neg- 
ligence of  the  railway  company,  although 
they  have  not  plowed  up  stubble  or  taken 
other  like  unusual  means  to  guard  against 
the  negligence  of  the  company.  Houston 
&^  T.  C.  R.  Co.  V.  McDonough.  i  Tex.  App. 
(Civ.  Cas.)  354.  Kellogg  v.  Chicago  &^  N. 
W.  R.  Co.,  26  Wis.  223,2  Am.  Ry.  Rep.  483. 
—Quoted  in  Snyder  v.  Pittsburgh,  C.  & 
St.  L.  R.  Co..  II  W.  Va.  14. 

120.  Fallen  leaves.— A  person  own- 
ing land  contiguous  to  a  railroad  is  not 
obliged  to  keep  the  leaves  falling  from  his 
trees  from  being  carried  by  the  wind  to 
such  railroad,  nor  to  keep  his  lands  clear 
of  leaves  and  combustible  matter ;  nor,  on 
failure  to  perform  such  acts,  does  he  be- 
come contributory  to  the  production  of  a 
fire  originating  in  the  carelessness,  on  its 
own  land,  of  the  railroad  company.  Salmon 
v.  Delaware,  L.  «S-  W.  R.  Co.,  38  N.J.  L.  5, 
39  ^'J-  ^"  299.  '3  ^^'"-  ^y-  ^^^P- 14.— Disap- 
proving Ohio  &  M.  R.  Co.  V.  Shanefelt,  47 
111.  497  ;  Illinois  C.  R.  Co.  v,  Frazier,  47  III. 
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505 ;  Illinois  C.  R.  Co.  v.  Nunn,  51  111.  78. — 
Ai'rR<JVKi)  IN  Patton  7k  St.  Louis  &  S.  F. 
R.  Co.,  23  Am.  &  Kng.  R.  Cas.  364,  87  Mo. 
117;  Gram  v.  Northern  Pac.  K.  Co.,  i  N. 
lOak.  252 ;  Boss  v.  Noriiiern  Fac.  R.  Co.,  2 
N.  Dak.  128.  F(JLi,()\vi;i)  in  Kiiliii  v.  Jew- 
(•tt,32  N'.J.  Eq. 6.^7;  Snyder  ?'.  Pittsburgh,  C. 
it  St.  L.  R.  Co.,  II  W.  Va.  14.  yuoiKiJ  IN 
Mississippi  Home  Ins.  Co.  v.  L<juisville,  N. 
().  A  T.  R.  Co.,  7.0  Miss.  1 19.  Rkvikwku  in 
Mur|)hy  t.  Cliica<;o  iS:  N.  W.  R.  Co.,  45 
Wis.  222.— .V/yv/tv  V.  nttdmrgh,  C.  &^  S/.  L. 
R.  Co.,  II    W.  Va.  14,  18  Am.  h'y.  Rfp.  154. 

127.  Itef'iiNr  iiiiittrr  fVoiii  mill.— 
The  fact  that  jjl.iintill  allowed  refuse  com- 
bustible material  to  accumulate  arourid  his 
saw  mill  in  near  pro.ximity  to  a  logging 
railroad  is  not  contributory  negligence. 
He  hail  a  right  to  use  such  material  to  fill 
up  waste  and  low  places  about  the  mill,  just 
as  he  was  accustomed  to  do  before  the 
railroad  was  built.  Kendrick  v.  Toju/t\  60 
Mic/i.  363,  I  Am.  St.  Ri-/>.  526,  27  A'.  IV. 
Kip.  567. 

128.  Stable  bedding  niul  iiiniiiiro. 
— Plaintiff  stabled  liis  horses  very  near  the 
line  of  a  company's  r'ght  of  way,  and  threw 
out  the  bedding  and  manure,  during  a  hot 
and  dry  season  from  spring  till  late  in  July, 
near  the  track,  where  it  caught  fire.  Hchi,  suf- 
ficient evidence  of  contributory  negligence 
to  rccjuire  a  submission  of  the  question  to 
the  jury.  Collins  v.  AV7C  York  C.  <S~»  //.  A'. 
A'.  Co.,  S  //an  (.V.  1'.)  499;  affirmed  in  71 
.^V.  J'.  609.— guOTiNf;  Ross  V.  Boston  &  W. 
R.  Co.,  6  Allen  (Mass.)  92.  Rkvikwing 
Smith  V.  Hannibal  &  St.  J.  R.  Co.,  37  Mo. 
287. 

1 2{).  Stacks  of  oatH.— The  owner  of 
land  adjacent  to  a  railroad  track  having 
stacks  of  straw  and  oats  upon  his  premises 
is  not  guilty  of  contributory  negligence  be- 
cause he  permits  grass  to  grow  up  around 
the  stacks,  which  may,  when  dry,  communi- 
cate lire.  Gulf,  C.  i5-  S.  F.  R.  Co.  v.  Fields, 
2  Tex.  App.  (Civ.  Cas.)  700. 

l.'JO. or  wheat.— .A  farmer  is  not 

guilty  c)f  negligence  in  stacking  wheat  in  a 
field  abutting  on  a  railroad,  and  leaving  the 
stubble  on  the  ground,  where  it  is  destroyed 
by  fire,  communicated  from  a  passing  en- 
gine to  dry  grass  on  the  right  of  way,  and 
thence  through  the  stubble  to  the  wheat. 
Bass  V.  Chicago,  B.  &^  Q.  R.  Co.,  28  ///.  9.— 
Not  followed  in  Illinois  C.  R.  Co.  v. 
Frazicr,  47  III.  505. 

131.  Wood.— Plaintiff  piled   his  wood 


near  a  railroad,  and  cleared  the  brush  and 
other  combustible  maieri;d  away  between 
his  wood  and  the  track.  Sparks  from  a 
locomotive  set  fire  to  dead  grass  along  the 
track,  and  burned  beyond  plaintitT's  wood, 
and  then  back  to  it  through  unflcrbrush. 
Held,  that  the  plaintiff  was  not  guilty  of 
contributory  negligence  in  not  clearing  the 
grounds  back  of  the  wo<j(l.  Northern  Pac. 
R.  Co.  v.  l.iU'is,  56  Am.  &»  Fn^.  R.  Cas.  S6, 
7  I/.  S.  App.  254,  51  Fed.  Rep.  658,  2  C.  C. 
A.  446. 

b.  On  the  Right  of  Way. 

i;i2.  Cord-wood.— It  is  not  contribu- 
tory negligence,  where  one  has  a  contract  to 
sell  wood  to  a  railroad  company,  to  haul  it 
in  and  pile  it  along  the  track,  with  the  con- 
sent of  the  ccjiiipany,  preparatory  to  meas- 
urement, and  to  receiving  the  jjay  there- 
for. Pittsburgh,  C.  &>  St.  L.  R.  Co.' v.  A'oel, 
7  Am.  &"  Fit);.  R.  Cas.  524,  T]  hid.  110. — 
DiSTlNC.uisiiKl)  IN  Indiana.  P..  &  W.  R.  Co. 
V.  Greene,  25  Am.  &  Kng.  R.  Cas.  322,  106 
Ind.  279.  55  Am.  Rep.  7^6.—J'ittsl>iir_i;h.  C. 
&^  St.  I..  R.  Co.  v.  Nelson,  5 1  hid.  "1 50.— 
DisTiNGiiisni-.i)  IN  Wabash,  St.  L.  &  P.  R. 
Co.  V.  Johnson.  96  Ind.  40. 

13.'J.  Cotton.— It  is  contributory  negli- 
gence for  one  to  haul  cotton  in  bales  and 
place  it  on  a  platform,  piCi)aratory  to  shi])- 
mcnt,  so  near  the  track  as  to  incur  the  dan- 
ger of  being  l)urned  by  sparks  from  passing 
locomotives  Missouri  Pac.  R.  Co.  v.  Part' 
lett.  32  Am.  Sr-  Fng.  R.  Cas.  343.  69  ZV.r.  79, 
6  .S'.  \V.  Rep.  549.  Allihoiie  v.  Texas  <S-  P. 
R.  Co.,  2  Tex.  App.  (Civ.  Cas.)  52.— Quot- 
ing Texas  &  P.  R.  Co.  -n.  Levi,  59  Te.x.  674. 

1  JJ-i.  LuiuImm*.- It  is  contributory  negli- 
gence for  one  to  haul  lumber  and  stack  it 
up  partly  on  and  partly  adjoining  the  com- 
pany's right  of  way,  with  full  knowledge  of 
the  flanger,  for  his  own  convenience  for 
storage  until  ready  to  ship  it,  and  to  let  it 
dry  out;  and  he  cannot  recover  from  the 
company  for  its  destruction  by  fire,  though 
the  company  was  guilty  of  negligence  in 
starting  the  fire.  Post  v.  Buffalo,  P.  &^  II'. 
R.  Co.,  108  7'a.  St.  585. 

The  burning  of  lumber  placed  on  the 
property  of  a  railway  company  close  to  their 
track,  without  any  permission,  express  or 
implied,  gives  the  owner  no  right  of  action 
against  the  company.  Goodhue  v.  Grand 
Trunk  R.  Co.,  3  Montr.  L.  R.  1 14. 

lo5.  Wheat  stubble.— Sowing  wheat 
on  a  company's  right  of  way,  and  failing  to 
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remove  the  stubble  therefrom  after  harvest- 
ing, is  not  contributory  neg^gence  per  se. 
Slossen  v.  Burlington,  C.  A'.  &*  N.  A'.  Co., 
(Iowa)  7  Am,  &-  Eng,  Ji,  Cas.  509,  10  A^.  IV. 
Rep.  860. 

IV.  BEUKDIES;  PBOOEDVBE. 
I.  In  General. 

130.  Jiirisdictioiinl   iimttcrH.  —  An 

action  against  a  company  to  recover  for  the 
burning  of  fences  and  growing  pasture  is  an 
action  for  an  injury  to  real  estate,  within 
the  meaning  of  Ind.  Rev.  St.  1881,  §  307,  and 
is  properly  brought  in  the  county  where  the 
real  estate  is  situate,  though  the  company 
may  have  no  office  or  agent  in  the  county ; 
and  the  joining  of  a  claim  for  damage  to 
personal  property  will  not  oust  the  jurisdic- 
tion. Indiana,  li.  &*  IV.  A'.  Co.  v.  Foster, 
107  Iml.  430,  8  N.  E.  Rep.  264. 

A  New  York  court  has  no  jurisdiction  of 
an  action  against  a  company  for  negligently 
setting  fire  to  and  burning  and  damaging 
trees  and  plants  growing  on  lands  in 
New  Jersey.  Huenermtind  v.  Erie  R.  Co., 
48  How.  Pr.  (N.  y.)  ss. 

Where  a  justice  of  the  peace  in  Carroll 
county,  Tenn.,  issued  a  civil  warrant  charg- 
ing the  defendant,  a  railroad  corporation, 
with  "  wilfully  and  negligently  burning  three 
hundred  pannels  of  rail  fence,  fifty  apple 
trees,  twenty-five  acres  of  timber  and  forest 
trees,  and  two  acres  of  corn  in  a  field,"  and 
the  defendant  pleaded  in  abatement  that 
the  land  on  which  the  rails  were  built,  and 
the  trees,  timber,  and  corn  were  growing, 
was  wholly  in  Benton  county — /lel/l,  by  a 
majority  of  the  court,  that  a  demurrer  to  the 
plea  was  properly  sustained.  Nashville,  C. 
&*  St.  L.  R.  Co.  V.  Weaks,  13  Lea  {Tenn.) 
148. 

Where  a  railroad  is  sued  for  setting  out 
fires  which  destroyed  plaintiff's  house,  in  a 
court  having  no  jurisdiction  to  try  matters 
where  the  title  to  real  estate  is  in  dispute, 
the  court  will  not  be  deprived  of  jurisdic- 
tion by  a  plea  under  which  the  company 
may  introduce  evidence  to  show  that  plain- 
tiff did  not  have  title  to  the  premises,  with- 
out putting  in  the  evidence  or  tendering  it. 
Rallv.  Grand  Trunk  R.  Co.,  16  U.  C.  C.  P. 
252. 

137.  Bigrlit  of  action,  generally.— 
A  party  injured  by  fires  set  out  by  the  oper- 
ating of  a  line  of  railroad  has  an  action  for 
his  damages,  and  is  not  required  to  avail 


himself  of  the  provision  of  Colo.  Act  of 
March  31,  1887,  providing  for  appraisement 
of  the  damages  in  such  cases.  Denver,  T. 
&*  G.  R.  Co.  v.  De  Graff,  2  Colo.  App.  42,  29 
Pac.  Rep.  664. 

Under  Me.  Act  of  1842,  ch.  9,  §  5,  making 
railroad  corporations  liable  for  pro|)orty  that 
las  bucn  injured  by  fire  from  locomotives,  a 
party  may  have  his  riglit  of  action  though 
the  statute  docs  not  provide  a  remedy  or 
prescribe  a  form  of  action.  The  party  may 
declare  specially  on  his  own  case.  Stearns 
V.  Atlantic  (S^  St.  L.  R.  Co.,  46  Me.  95.— Kk- 
VIKWKIJ  IN  Thatcher  v.  Maine  C.  K.  Co..  85 
Me.  502. 

138.  WluTc  the  property  was 
insured  —  Siihrotjatioii.*  — A.'s  house, 
which  was  insured,  was  injured  by  ;>.  fire 
communicated  by  a  locomotive,  and  the 
underwriters  paid  to  A.  the  amount  of  his 
loss,  for  which  the  railroad  corporation  was 
also  by  law  responsible  to  liim.  Held,  that 
such  payment  did  not  bar  A.'s  right  to  re- 
cover also  of  the  railroad  corporation,  and 
that  A.,  by  receiving  payment  of  the  under- 
writers, became  trustee  for  them,  and,  by 
necessary  implication,  made  an  equitable 
assignment  to  them  of  his  right  to  recover 
of  the  railroad  corporation ;  and  that  the 
underwriters,  on  indemnifying  A.,  might 
bring  an  action  in  his  name  for  their  own 
benefit  against  the  railroad  corporation, 
and  that  A.  could  not  legally  release  such 
action.  Hart  v.  Western  R.  Corp.,  \-},Metc. 
(Mass.)  99.— Approved  in  Regan  v.  New 
York  &  N.  E.  R.  Co.,  60  Conn.  1  - ,  Quot- 
ed IN  Phoenix  Ins.  Co.  v.  Erie  &  W.  Transp. 
Co.,  10  Diss.  (U.  S.)  18.— C/iicajfo,  B.  &•  Q. 
R.  Co.  V.  Emmons,  42  ///.  App.  13S. 

Plaintiff  insurancecompany  insured  build- 
ings in  the  sum  of  $1500,  worth  more  than 
double  that  sum,  which  were  afterward  de- 
stroyed through  the  negligence  of  a  rail- 
road company,  and  the  railroad  company 
paid  the  owner  $1800  damages.  The  owner 
executed  a  release,  containing  a  statement 
that  the  settlement  was  not  intended  to 
discharge  the  insurance  company  from  any 
claim  he  had  against  it,  but  as  a  full  settle- 
ment and  discharge  of  the  railroad  com- 
pany. The  insurance  company  afterward 
paid  the  amount  of  the  insurance,  and  sued 
the  railroad  company  to  recover  the  amount 
paid.  Held,  that  the  clause  in  the  release 
was  in  the  nature  of  a  proviso  limiting  the 

*  See  also  Fire  Insurance,  11,  12. 
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efTcct  to  a  release  of  the  balance,  retaining 
the  claim  against  the  insurance  company  ; 
and  tiicrcfure  its  ri^iit  of  subro^^alioii  was 
not  alTc-xtcil  Ijy  the  release.  Con>teiWiut  /•". 
Ins.  Co.  V.  /:'//<•  A".  Co.,  73  A',  1',  y)(.),  29 
Am.  Rip.  171  ;  rt-iursiiv.;  10  Hun  59.— UlS- 
•iiN<;uisiii;i)  IN  Home  Mut.  Ins.  Co.  v. 
Oregon  K.  ^  N.  Co.,  20  ()te>,'.  569.  FoL- 
l.DWiU)  IN  Piatt  V.  Kicliiiiond,  Y.  K.  AC. 
K.  Co.,  32  Am.  «&  V.n^.  R.  Cas.  517,  108  N. 
Y.  358,  11  Cent.  Uep.  roi,  15  N.  li.  Kep. 
393,  13  N.  Y.  S.  K.  r/,o. 

I.m  Liiiiitati«>ii  of  time  within 
wliii-li  to  sue.*  -Conn.  Act  18S1,  cii.  92, 
making  companies  liable  for  fire  conniuini- 
cated  by  their  locomolives,  is  not  a  penal 
stiitutc,  so  as  to  limit  an  action  thereon  to 
one  year.  Xnvton  v.  .\Wf  York  &^  X.  K. 
J\\  Co.,  32  .liii.  il^  A";/!,'-.  A'.  Cos.  347,  56  Conn. 
21,12  Atl.  A'(/>.  644,  5  A'.  /Cftj,^.  Rep.  614. 

An  aciion  on  the  case  is  the  proper  rem- 
edy at  Common  law  for  an  injury,  under  the 
above  statute,  which  would  require  the  ac- 
tion to  be  brouj^du  within  six  years ;  and 
the  same  rule  would  follow  under  Conn. 
Prac.  Act,  providing,  among  other  things, 
that  the  statute  of  limitations  available  in 
common  law  forms  of  action  should  be 
available  in  a  complaint  founded  on  the 
same  subject-matter  under  the  act.  Nnu- 
ton  V.  New  York  &>  N.  E.  R.  Co.,  32  //;//. 
&^  Etijr.  R.  Cas.  347,  56  Conn.  21,  12  ////. 
J'iep.  644,  5  N.  Ehx-  /^<-'P-  614. 

In  an  action  under  section  83  of  the  Con- 
solidated Statutes  of  Canada,  c.  66,  for  dam- 
ages caused  by  fire  through  the  negligence 
of  allowing  dry  weeds  and  leaves  to  accu- 
mulate on  the  company's  track,  the  plainiifl 
must  sue  within  six  months  after  the  injury, 
McCalltun  v.  Grand  Trunk  R.  Co.,  30  U.  C. 
Q.  />'.  122. 

The  damage  referred  to  in  section  27  of 
c.  109,  R.  S.  C,  and  section  287  of  51  Vict, 
c.  29,  is  "  damage "  done  by  the  railway  it- 
self, and  not  by  reason  of  the  default  or 
neglect  of  the  company  running  the  rail- 
way, or  of  a  company  having  running 
powers  over  it ;  and  therefore  the  prescrip- 
tion of  six  months  referred  to  in  said  sec- 
tions is  not  available  in  an  action  for  damage 
caused  by  fire  from  a  locomotive.  North 
Shore  R.  Co.  v.  Mc  Willie,  17  Can.  Sup.  Ct. 
511. 

140.  Form  of  action.— At  common 
law  an  action  on  the  case,  and  not  trespass, 

*  See  also  Li  iiTATiONs  OF  Actions,  57. 


is  the  proper  remedy  against  a  railroad 
company  for  negligently  burning  property 
by  sparks  from  a  loc<jmotive.  Nnuton  v. 
Ntto  York  &*  N.  E.  R.  Co.,  32  Am.  H-^  Enf;. 
R.  Cas.  347,  56  Conn,  21,12  Atl.  Rep.  644,  5 
A'.  /i//c.  Rip.  614. 

Where  trees,  either  growing  (jr  mature, 
are  destroyed  by  the  wrongful  act  of  an- 
othc-r,  the  owner  may  bring  his  action  fitiuT 
f(jr  the  Viihie  of  the  trees  so  destr(iyL'(i  or 
for  the  injury  t(j  the  real  estate  or  his  in- 
terest in  it.  liailey  v.  C/iicaj^o,  M.  &*  St.  I'. 
R.  Co.,  3  .S".  Dak.  531,  54  A".  ]\\  AV/.  59G. 
Ulii  V.  Lhica^o,  M.  &>  St.  J'.  R.  Co.,  3  S.  Dak. 
503,  54  A'.  W.  Rep.  601, 

141.  Splitting  i-siiLses  of  acti«>ii.— 
Wliere  the  owner  of  two  lots  brings  a  suit 
against  a  company  to  recover  damages 
thereto  by  lire  set  by  one  of  the  defendant's 
locomolives,  and  recovers  a  judgment  there- 
in, he  cannot,  if  in  such  action  he  claims 
damages  for  the  injury  to  both  lots,  bring  a 
subsequent  suit  for  the  injury  to  one  of  the 
lots,  on  the  ground  that  the  recovery  in  the 
first  action  was  in  fact  limited  to  the  other 
lot.  Knoxvlton  v.  New  York  &»  A'.  E.  R, 
Co.,  40  .Im.  dr-  Eng.  R.  Cas.  237,  147  Mass. 
606.  iS  A".  E.  Rep.  580.— Following  Trask 
V.  Hartford  &  N.  H.  R.  Co.,  2  Allen  (Mass.) 
331.  Reviewing  Perley  v.  Eastern  R.  Co., 
98  Mass.  414. 

142.  Xotice  and  deniniid.— The  ser- 
vice of  a  written  notice  is  not  necessary  to 
the  validity  of  a  claim  for  damages  for  losses 
by  fire.  Rodemacher  v.  Mihvaukee  &*  St.  P. 
R.  Co.,  41  lo^ua  297. 

Neither  prior  notice  nor  demand  is  neces- 
sary before  bringing  suit  under  the  Me.  Act 
of  1842,  ch.  9,  §  5,  making  railroad  com- 
panies liable  for  injuries  to  property  by  fire 
communicated  by  their  locomotives.  Stearns 
V.  At/antic  &>  St.  L.  R.  Co.,  46  Me.  95. 

14.'<.  Parties  plaintift'— Who  may 
sue,  generally.* — A  person  without  title 
to  unoccupied  lands  and  without  the  own- 
er's consent,  who  had  intended  to  use  the 
land  for  gr;izing,  cannot  recover  the  value 
of  the  grass  thereon  against  the  railroad 
that  negligently  destroys  it  by  fire.  Texas 
&*  P.  R.  Co.  v.  Torrey,  4  Tex.  App.  {Civ. 
Gm.)  445,  16  S.  W.  Rep.  547.— Quoting 
International  &  G.  N.  R.  Co.  v.  Ragsdale, 
67  Tex.  28,  2  S.  W.  Rep.  515. 

After  a  suit  had  been  brought  against  a 

*  Title  to  property  destroyed  which  will  ena- 
ble party  to  maintain  suit,  see  35  Am.  &  Eng. 
R.  Cas.  337,  abstr. 
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a  fence  and  crops  by  lire,  and  apjiealed  to 
the  county  court,  tlie  owner  of  the  land 
lik'd  a  com|>laii\v  alleging  that  the  plainlilF 
was  her  tenant,  that  she  had  a  joint  inter- 
est in  the  crops  destroyed,  and  asked  to  be 
made  a  co-plamiifl.  //<■/</,  that  such  peli- 
tioner  was  a  necessary  party,  that  slie  ought 
1(1  have  bi'eii  joined  as  a  co-plaintifl  before 
tile  justice,  but  could  not  be  jcjincd  in  the 
county  c(jurt.  <Jii//,  C.  &»  S.  F.  A'.  Co.  v. 
I'ord.  3  Tex.  Afifo.  (C'/i'.  Cas.)  187. 

144.  . I oliit  owners.  —  Where  hay  is 
liarvested  by  the  occupant  of  land  under  a 
c(jiUra(;i  with  another,  whereby  he  agrees 
t(j  adv  ance  the  requisite  funds  and  receive 
one  third  of  the  proceeds,  the  two  may 
mainUilii  a  joint  action  for  its  loss  by  fire 
from  a  locomotive.  Eddy  v.  Lafayette,  49 
I'ed.  Refo.  807,  4  U.  S.  Afop.  247,  i  C.  C.  A. 

441. 

One  of  two  joint  owners  cannot  maintain 
an  action  against  a  railroad  company  to 
recover  for  prt)perty  destroyed  by  fire. 
Iloustoti  (t'  T.  C.  K.  Co.  v.  tlollingsworth,  2 
Tex.  Afop.  (Civ.  Cas.)  149. 

When,  by  agreement  between  tenants  in 
comin(;n,  one  has  the  exclusive  use  and 
possession  of  a  part  of  the  common  prop- 
erty, while  the  other  has  like  use  of  other 
lands  thus  owned,  either  may  recover  for 
an  injury  fione  to  the  property  to  which  he 
has  right  of  such  exclusive  use  or  occupa- 
tion. So  held,  where  an  action  was  brought 
to  recover  for  injuries  to  pasture  by  fire 
from  an  engine.  Gulf,  C.  &*  S.  F.  R.  Co. 
V.  Wheat,  68  Tex.  133,  3  S.  W.  Refo.  455- 

A  widow  and  four  children,. all  of  full 
age,  sued  a  railroad  company  for  burning 
certain  hay  stacks,  charging  in  the  com- 
plaint a  joint  ownership  therein  in  plaintiffs. 
The  evidence  showed  that  the  land  on 
which  the  hay  had  grown  had  descended  to 
the  plaintiffs,  as  widow  and  children,  from 
the  former  owner,  who  had  died  intestate. 
Held,  that  this  did  not  necessarily  show  a 
variance  between  the  allegations  of  the 
complaint  and  the  proofs,  as  they  might  be 
joint  owners  in  the  hay  and  not  in  the  land. 
Toledo,  St.  L.  &>  K.  C.  R.  Co.  v.  Harnsber- 
ger,  41  III.  Apfo.  494. 

145.  Pcivsoii  in  possession  of  per- 
sonalty.—One  who  cuts  wood  from  public 
lands  of  the  United  States  without  permis- 
sion, for  his  own  benefit,  may  recover  its  full 
value  if  negligently  destroyed  by  fire  from  a 


locomotive  while  he  is  in  actual  possession. 
Northern  Tac.  R.  Co.  v.  I.tt^'is,  51  Fed.  Refo. 
658,  7  U.  S.  Afofo.  254.  2  C.  C.  A.  446.  — Dis- 
■||N(iuisiiiN(;  Turky  v.  Tiu  ktr,  6  Mo.  583; 
Murpiiy  V.  Sioux  City  &  1'.  K.  Co.,  55  Iowa 
-;r3,  8  N.  W.  Rep.  320  ;  St.  Louis,  I.  M.  &  S. 
K.  Co.  v.  Ileclit,  38  Ark.  357. 

Tiie  owner  (jf  a  saw  mill  may  maintain 
an  acU(in  against  a  railroad  for  his  interest 
in  lumber  burned  by  llie  negligence  of  the 
company  while  in  his  p<jssessii>n,  which 
had  been  sawed  under  an  agreement  with 
one  furnishing  logs,  that  the  mill  owner 
should  have  part  of  the  lumber  for  sawing, 
but  title  to  tlio  whole  to  remain  in  the 
owner  of  the  iDgs  until  divided.  Ilaverly 
v.  State  Liiu  &>  S.  R.  Co.,  125  J'a.  St.  \\G, 
17  Atl.  Refo.  224. 

140.   aHsf|;iien  subsequent  to 

fins— Even  if  plaintiff  did  not  own  the 
projK  iiy  burned,  at  the  time  of  the  fire, 
a  subsequent  assignment  thereof  by  the 
owner  to  him  transferred  to  him  the  claim 
of  the  owner,  and  the  assignment  not  hav- 
ing been  objected  to  on  the  ground  of  a 
defect  in  the  complaint,  in  that  plaintiff  had 
not  brought  his  action  thereon,  but  only  as 
owner,  the  complaint  must  be  considered 
sufiTicient  on  appeal.  Ridell  v.  New  York 
C.  &'  If.  R.  R.  Co.,  73  A'.  F.  618. 

147.  niortfjajfor  in  po.ssessi(>n 

of  ehattcl. — A  mortgagor  in  the  posses- 
sion of  the  mortgaged  property  can  recover 
its  value  if  it  be  destroyed  by  fire  throiigli 
the  negligence  of  a  railway  company.  And 
this  is  true  as  to  personalty  which  is  sub- 
ject to  a  chattel  mortgage,  the  condition  of 
which  was  broken  at  the  time  of  the  de- 
struction of  the  property.  Logan  v.  Wa- 
bash Western  R.  Co.,  43  Mo.  Afofo.  71. 

148.  Occupant  of  tlic  premises.— 
The  person  who  is  in  actual  possession  and 
occupancy  of  land  may  recover  for  dam- 
ages to  the  land  itself,  and  such  things  as 
growing  crops,  fences,  etc.,  without  proof 
of  paper  title,  unless  the  defendant  shows 
an  outstanding  adverse  title  to  the  land 
higher  than  a  mere  possessory  one.  Mc- 
Narra  v.  Chicago  &•  N.  W.  R.  Co.,  41  Wis, 
69. 

The  owner  of  a  mill  located  upon  the 
company's  right  of  way  is  a  proper  party 
plaintiff  in  an  action  for  damages  occa- 
sioned by  fire  communicated  from  an  engine 
to  an  elevator  and  thence  to  the  mill,  where 
he  was  the  occupant  of  the  land  under  color 
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of  title  (§§  1976-1981,  Iowa  Code).  Mil- 
waukee &-  St.  P.  A\  Co.  V.  Kellogg,  94  U.  S. 
469.  1 7  Am.  Ay.  Kep.  309. 

14:1>.  under  contract  of  pur- 
chase.— One  who  is  in  the  possession  of 
land  under  a  contract  to  purchase  it  from 
the  owner  of  the  fee  has  an  equitable  inter- 
est therein,  and  may  maintain  an  action 
against  a  company  for  negligently  setting 
fire  to  his  fences  and  woodland.  Rood  v. 
New  York  &^  E.  R.  Co.,  i8  narb.  {N.  Y.)  So. 

150.  under  a    contract  with 

Indian  owner. — Occupancy  and  posses- 
sion are  sufficient  to  enable  one  to  maintain 
an  action  against  a  company  for  negligently 
burning  the  crops  on  land;  therefore  one 
occupying  lands  in  the  Indian  Territory, 
under  a  contract  with  a  member  of  tiie 
Chickasaw  Nation  to  hold  for  eight  years, 
may  maintain  such  action,  notwithstanding 
a  law  of  the  nation  proiiibits  the  granting 
of  land  for  more  than  one  year.  Gulf,  C. 
(S-  S.  F.  R.  Co.  V.  Johnson,  54  Fed.  Rep.  474, 
10  U.  S.  App.  629.  4  C.  C.  A.  447. 

151.  under  a  parol  license.— 

One  who  enters  upon  land  under  a  mere 
parol  license  and  expends  labor  in  making 
liay  tlicreon  is  not  a  trespasser,  and  may 
recover  against  a  company  for  the  destruc- 
tion of  the  hay  by  fire.  Bulliss  v.  Chkai^o, 
M.  &-  St.  P.  R.  Co.,  76  loii>a  6S0,  39  iV.  W. 
Rep.  245.  But  compare  Murphy  v.  Sioux 
City  (S->  P.  R.  Co.,  55  lo'^ua  473. 

152.  Widow  occupying;:  homestead. 
— A  widow  in  possession  of  land  as  head  of 
a  family,  which  she  lias  a  right  to  occupy 
for  life  as  a  homestead,  under  the  Texas 
statutov  may  maintain  an  action  against  a 
company  to  recover  damages  for  her  own 
benefit  for  tlie  destruction  of  her  grass  or 
timber  by  fire.  International  &>  G.  A'.  R. 
Co.  V.  Timmermann,  6t  Tex.  660. — Recon- 
ciling May  V.  Slade,  24  Tex.  205;  Milic-r 
V.  Brownson,  50  Tex.  592. 

But  she  cannot  recover  where  she  alleges 
that  the  property  injured  was  Iters  at  the 
time  of  the  fire,  if  the  proofs  siiow  that  at  the 
time  of  the  fire  it  was  occupied  by  her  and 
her  husband  as  a  homestead,  the  husband 
having  since  died,  leaving  surviving  him 
plaintifl  and  two  children,  who  still  occupy 
the  land  as  a  homestead.  Missouri  Pac.  R, 
Co.  V.  Teague,  2  Tex.  App.  {Civ.  Cas.)  685. 

1 5:t.  One  holdkng  title  with  cove- 
nant to  reconvey.— Where,  in  an  action 
under  Me.  Rev.  St.  ch.  51,  §31,  to  recover  for 
property  injured  by  fire  caught  from  a  loco- 


motive, the  plaintiff  has  an  absolute  title 
to  the  whole  property  destroyed,  he  may 
recover  for  the  whole  injury,  although  he 
held  the  title  as  security  for  a  debt,  and  had 
agreed  that  upon  payment  of  the  debt  he 
would  reconvey.  Bean  v.  Atlantic  &>  St.  L. 
R.  Co.,  58  Me.  82. 

154.  Mort^ag:or  in  possession  of 
the  land.— Where  cord-wood  and  growing 
timber  have  been  destroyed  by  fire  com- 
municated from  an  engine,  the  owner  of  the 
land  where  the  fire  occurred,  being  in  pos- 
session at  the  time,  is  entitled  under  Md. 
Code,  art.  77,  §  2,  to  sue  the  railroad  com- 
pany for  the  injury  done  his  property  by 
the  fire,  although  at  the  time  of  its  occur- 
rence the  land  was  encumbered  with  a 
mortgage.  Annapolis  &>  E.  R.  Co.  v.  Gantt, 
20  Md.  115,  II  Aw.  Ay.  Rep.  210. 

155.  Landlord.— If  the  fire  resulted 
from  the  negligence  of  the  company,  it 
would  be  liable  to  the  owner  of  the  land 
for  any  damage  done  to  the  fences  by  its 
negligence,  altliougli  the  lessee  is  under  ob- 
ligation to  make  repairs.  Such  obligation 
docs  not  require  the  tenant  to  replace  im- 
provements which  have  been  destroyed  by 
the  act  of  a  stranger  without  fault  of  the 
tenant.  Gul/,  C.  &^  S.  F.  R.  Co.  v.  Smith, 
3  Tex.  Civ.  App.  483,  23  S.   IV.  Rep.  89. 

The  lessor  cannot  sue  for  the  destruction 
of  grass  on  the  leased  land,  caused  by  the 
escape  of  sparks  from  passing  locomotives. 
Tiie  person  who  is  rightfully  in  the  actual 
and  exclusive  possession  of  the  land  is 
alone  authorized  to  sue  for  trespasses  upon 
his  possession.  Gulf,  C.  t^  S.  F.  R.  Co.  v. 
Smith,  3  Tex.  Civ.  App.  483,  23  S.  W.  Rep. 
89. 

150.  Tenant.— A  tenant  at  will  or  by 
sufferance  is  not  liable  to  his  landlord  for 
waste  committed  by  a  stranger,  and  will 
have  no  action  against  a  railroad  for  fires 
communicated  by  sparks  from  one  of  its 
engines.  Coale  v.  Hannibal  &*  St.  J.  R. 
Co.,  60  .}fo.  227,  9  Am.  Ry.  Rep.  210. 

In  an  action  for  damages  to  oats  by  fire 
from  an  engine,  evidence  that  the  plaintiff 
raised  the  oats  on  rented  land  on  shares, 
was  admissible  to  sliow  the  ownership  of 
the  grain  destroyed.  The  plaintiff  should 
not  ecover  the  value  of  all  the  grain  if  he 
did  not  own  it  all.  Ortnondv.  Central  Iowa 
R.  Co.,  58  Iowa  742,  13  X.   It'.  Rep.  54. 

In  an  action  for  injury  to  premises  by  fire 
from  an  engine,  where  the  land  on  which 
hay  was  growing,  and  on  which  fences  were 
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located,  was  land  left  by  the  plaintiff's  in- 
testate husband,  and  occupied  by  her  under 
a  parol  agreement  with  her  children,  one 
being  a  minor,  that  she  should  have  a  life 
lease  therein,  she  is  entitled  to  recover  for 
the  entire  loss  of  the  hay  crop  averred  in 
the  complaint,  as  one  in  actual  possession 
of  real  estate  may  sue  a  wrong  doer  for  an 
injury  thereto;  and  this  right  cannot  be  de- 
feated by  proof  that  the  title  is  in  another. 
The  agreement  between  the  plaintitT  and 
her  children,  thongli  within  the  statute  of 
frauds,  is  not  absolutely  void,  and  a  stipula- 
tion tlierein  that  she  should  keep  up  the 
improvements  is  binding  upon  her.  The 
destruction  of  the  fences  is  an  injury  to  lier 
primarily  and  individually,  for  which  she 
can  recover  without  uniting  the  children 
with  her  as  co-plainiifls.  Ohio  &'  M.  R. 
Co.  V.  Trapp,  4  Ind.  App.  69,  30  A'.  E.  Rep. 
812. 

157.  Trespasser  oil  the  premises. — 
One  who  goes  upon  the  public  lands  of  the 
United  States  and  cuts  wood  therefrom 
without  permission,  and  for  his  own  benefit, 
may  recover  iis  value  from  a  railroad  that 
negligently  permits  fire  to  escape  from  its 
locomotive  to  dry  grass  along  its  track,  and 
thence  to  the  wood.  Northern  Pac.  R.  Co. 
V.  Le^ois,  56  Ant.  &•  Eng.  R.  Cas.  86,  7  U. 
S.  App.  254,  51  Fed.  Rep.  e^&,  2  C.  C.  A. 
446. 

One  who  cuts  and  stacks  hay  on  unin- 
closed  prairie  owned  by  others,  without  au- 
thority, acquires  no  property  in  such,  liay, 
and,  having  neither  ownership  nor  posses- 
sion, cannot  maintain  an  action  for  its  de- 
struction. Murphy  v.  Sioux  City  &*  P.  R. 
Co..  55  /fWrt  473,  39  Ant.  Rep.  175,  S  A\  W. 
Rep.  320. — Distinguished  in  Northern  Pac. 
R.  Co.  V.  Lewis,  51  Fed.  Rep.  658,  7  U.  S. 
App.  254,  2  C.  C.  A.  446;  Welcli  V.  Jenks, 
58  Iowa  694;  Comes  7/.  Chicago,  M.  &  St. 

P.     R.     Co..    78     Iowa     391.      FOLLOWFT)    IN 

Lewis  V.  Chicago,  M.  &  St.  P.  R.  Co.,  57 
Iowa  127;  Bulliss  7/.  Chicago,  M.  &  St.  P. 
R.  Co.,  76  Iowa  680,  39  N.  \V.  Rep.  245. 

158.  Parties  defendant— Who  nia.y 
be  sued,  Konorally.  —  A  contract  for 
grading  a  railroad  provided  that  the  work 
should  be  done  subject  to  the  approval  of 
the  chief  engineer  and  under  the  direction 
of  an  assistant  engineer ;  that  the  contrac- 
tor should  increase  his  force,  and  should 
discharge  negligent,  unskilful,  and  disor- 
derly employes  when  required  by  the  engi- 
neer :  that  the  company  might  complete  the 

5  D.  R.  D.— 57. 


work  at  the  contractor's  expense  in  case  he 
failed  to  do  so  within  t^ie  contr.ict  t'nu;; 
and  that  the  contractor  should  be  resi)onsi- 
ble  for  all  damages  as  between  himself  and 
the  company.  JJeld,  that  tlie  contractor 
was  not  an  "agent  or  employe  "  of  the  com- 
pany within  the  meaning  of  a  statute  sub- 
jecting railroad  companies  to  liability  ior 
fires  set  by  "agents  or  employes,"  but  that 
he  was  an  independent  contractor,  and  the 
company  was  not  liable  under  the  statute.* 
Rogers  v.  l-'Lrcncc  R.  Co.,  39  .■■////.  &•  Eng. 
J\.  Ciis.  34S,  31  .S',;.  Car.  378,  9  S.  E.  Rep. 
1059.— Rkvikwing  New  Orleans.  M.  &  C. 
R.  Co.  V.  Hanning,  15  Wall.  (U.  S.)  649. 

15{>.  Lessor  eonipuny. — A  company 
owning  a  railroad  is  not  relieved  from  lia- 
bility imposed  by  Me.  Act  of  1842,  ch.  9,  § 
5,  (or  injuring  property  by  fire  communi- 
cated by  its  locomotives,  by  reason  of  having 
leased  its  road  to  another  company  which 
is  in  possession  and  operating  the  road  and 
which  furnished  the  engine  starting  the  fire 
complained  of.  Stearns  v.  Allantic  <S>»  St. 
L.  R.  Co.,  46  Me.  95.— Followed  in  Bean 
V.  Atlantic  &  St.  L.  R.  Co.,  63  Me.  293. 
Quoted  in  McCoy  v.  Kansas  City,  St.  J. 
&  C.  B.  R.  Co.,  36  Mo.  App.  445.  Rk- 
viewed  in  Mahoney  v.  Atlantic  &  St.  L.  R. 
Co.,  63  Me.  68. — Bean  v.  Atlantic  &>  St.  L. 
R.  Co.,  63  Me.  293. — Following  Stearns  v. 
Atlantic  &  St.  L.  R.  Co.,  46  Me.  95.— Re- 
viewed IN  Thatcher  v.  Maine  C.  R.  Co.,  85 
Me.  502. 

And  the  same  rule  follows  under  Me.  Act 
of  1S53,  ch.  150,  authorizing  a  lease  of  the 
road,  but  expressly  providing  that  nothing 
in  the  lease  should  exonerate  the  lessor 
company  from  any  duty  or  liability  imposed 
by  its  charter  or  the  general  law  of  the 
state;  and  the  verbal  change  made  in  the 
statute  by  the  revision  of  1S57  does  not 
change  the  signification.  Bean  v.  Atlantic 
(5-  St.  L.  R.  Co.,  63  Me.  293. 

Under  the  statutes  of  Massachusetts  a 
railroad  company  which  has  leased  its  rail- 
road to  another  company,  with  stipulations 
that  the  whole  transportation  of  passengers 
and  freight  upon  the  railroad  shall  be  done 
by  the  lessees,  is  responsible  in  damages 
for  buildings  upon  its  route,  which  are  de- 
stroyed by  fire  communicated  by  a  locomo- 
tive engine  owned  and  used  upon  the  rail- 
road  by  the   latter  company.      And    it  is 

*  Liability  for  fires  caused  by  contractors,  sec 
note,  39  Am.  &  Eng.  R.  Cas.  354. 
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immaterial  that  one  of  the  buildings  was 
destroyed  by  the  spreading  of  the  fire  from 
other  buildings,  and  that  by  consent  of  the 
railroad  company  it  stood  partly  within  tlio 
location  of  the  railroad.  Jngcrsoll  \.  Stock- 
bridge  &*  P.  R.  Co.,  8  Allen  {Mass.)  438.— 
Quoted  in  Murphy  v.  Chicago  &  N.  VV.  R. 
Co.,  45  Wis.  222. 

A  railroad  company  without  express  au- 
thority in  its  charter  cannot  make  a  lease  of 
any  portion  of  its  grounds  in  such  a  manner 
as  to  protect  itself  from  liability  from  fires 
kindled  negligently  by  its  engines,  as  by 
leasing  a  portion  of  its  grounds  for  the  pur- 
pose of  erecting  platforms  thereon  from 
which  to  receive  and  discharge  freights. 
Texas  &»  P.  A\  Co.  v.  Hoskins,  2  Te.v.  App. 
(Civ.  Cas.)  55. 

A  company  whose  road  is  leased  to  and 
under  the  complete  control  of  the  lessees, 
is  not  liable  for  damages  resulting  from  a 
fire  set  out  by  sparks  from  the  lessees'  en- 
gine, which  is  operated  by  the  latter's  em- 
ployes, and  a  complete  defense  can  be  made 
under  the  plea  of  not  guilty.  McCallum  v. 
Buffalo  (S^•  L.  H.  R.  Co.,  19  U.  C.  C  P.  117. 
— Distinguishing  Cayley  s;.  Cobourg,  P. 
&  M.  R.  &  M.  Co.,  14  Grant's  Ch.  (U.  C.) 

571. 

Because  defendants  were  to  receive  a  por- 
tion of  the  net  profits,  they  were  not  to  be 
considered  partners  and  liable  as  such.  Mc- 
Callum V.  Bujalo  &•  L.  H.  R.  Co.,  19  U.  C. 
C.  P.  117. 

ICO.  Lessee  coiiipnii)'.  —  Under  111. 
[Railroad  and  Warehouse  Act,  a  company  in 
possession  of  a  road,  and  operating  it  as 
lessee  or  otherwise,  is  required  to  keep  its 
right  of  way  clear  of  dead  grass,  weeds,  or 
other  dangerous  combustibles,  and  is  liable 
to  persons  who  may  be  injured  by  its  fail- 
ure to  do  so.  Pittsburgh,  C.  &■»  St.  L.  R.  Co. 
V.  Campbell,  S6  ///.  443. 

The  lessee  of  a  railroad,  in  possession 
and  operating  the  same,  is  liable  for  fires 
kindled  by  its  engines  the  same  as  if  it 
owned  the  road.  Slossen  v.  Burlington,  C. 
R.  <S-  N.  R.  Co.,  (Iinua)  7  Am.  <S-  Eng.  R. 
Cas.  509,  10  A'.  IV.  Rep.  860.  Davis  v. 
Pro~c'idcnce  <&*  \V.  R.  Co.,  121  Mass.  134. 
Caution  V.  Eastern  R.  Co.,  45  Minn.  481,  48 
yV.   W.  Rep.  22. 

Where  one  railroad  corporation  operates 
and  controls  the  railroad  of  another  cor- 
poration under  a  lease  or  a  contract  which 
is  equivalent  to  a  lease,  the  lessee  corpora- 
•jon  becomes  the  "  proprietor  "  of  the  leased 


railroad,  by  virtue  of  N.  H.  Gen.  St.  ch.  145, 
§  I,  and  is  liable  under  Gen.  St.  ch.  148,  §  8, 
for  damage  accruing  by  fire  or  steam  from 
a  locomotive  run  by  said  lessee  corpora- 
tion upon  the  track  of  the  leased  railroad. 
Pierce  v.  Concord  R.  Co.,  51  A^.  H.  590.— 
Quoting  Murch  v.  Concord  R.  Corp.,  29  N. 
H.  35.  Reviewing  Linfield  v.  Old  Colony 
R.  Corp.,  10  Cush.  (Mass.)  562;  Webb  v. 
Portland  &K.  R.  Co.,  57  Me.  128;  McCluer 
V.  Manchester  &  L.  R.  Co.,  13  Gray  (Mass.) 
124.— Approved  in  Mahoney  v.  Atlantic  & 
St.  L.  R.  Co..  63  Me.  68.  Not  followed 
IN  Nugent  V.  Boston.  C.  &  M.  R.  Co.,  38 
Am.  &  Eng.  R.  Cas.  52.  80  Me.  62,  12  Atl. 
Rep.  797.  Reviewed  in  Turner  71.  Cross, 
83  Te.x.  21S. 

101.  Coiiipaiiy  operating'  road.— 
A  company  is  responsible  for  any  act  of 
negligence  committed  by  it  on  the  right  of 
way  which  it  was  in  possession  of,  and 
actually  using  for  right  ot  way  purposes, 
whether  it  was  or  w'as  not  at  the  time  sei.sed 
of  the  title  of  such  right  of  way,  or  whether 
it  had  or  had  not  the  right  to  possession 
thereof.  Gram  v.  Northern  Pac.  R.  Co.,  45 
Am.  &^  Eng.  R.  Cas.  544,  i  A'.  Dai:  252,  46 
A^.   W.  Rep.  972. 

102.  Receiver.— A  claim  for  property 
destroyed  by  fire  from  defective  locomo- 
tives, occurring  after  a  receiver  has  been  ap- 
pointed in  foreclosure  proceedings,  but  sub- 
sequent to  a  default  of  the  mortgage  debt, 
cannot  be  allowed,  as  such  a  claim  does  not 
come  under  the  head  of  "operating  ex- 
penses" to  be  paid  from  the  earnings  of  the 
road  in  the  hands  of  the  receiver.  Jiiles  v. 
Case,  9  Piss.  {U.  S.)  549,  14  Fed.  Rep.  141. 

KJ3.  Trustees  in  possession.  — 
Trustees  operating  a  railroad  for  bond- 
holders cannot  be  made  personally  liable 
in  an  action  at  law  for  a  fire  occurring 
during  their  possession,  nor  can  the  cor- 
poration afterwards  organized  in  the  stead 
of  a  former  corporation.  Strutton  v.  Euro- 
pean <S-  A^.  A.  R.  Co.,  74  Me.  422. 

Where  trustees  of  the  bondholders  are  in 
possession  and  operating  a  railroad,  under  a 
mortgage  for  the  security  of  bondholders, 
they  are  liable,  in  equity,  to  the  extent  of 
funds  received  by  them  in  operating  the 
road,  to  keep  the  road,  buildings,  and  equip- 
ments in  repair,  furnish  such  new  roUinp 
stock  as  is  necessary,  pay  the  running  ex 
penses,  and  apply  the  balance  to  the  pay- 
ment of  any  damages  arising  from  misfea- 
sance in  the  management  of  the  road,  and 
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after  that  to  the  mortgage,  as  the  rights  of 
the  parties  may  require.  A  claim  for  damage 
to  the  property  by  fire,  communicated  by  a 
locomotive  while  passing  along  its  track  at 
a  time  when  the  road  was  in  the  possession 
of  and  oper.ued  by  such  trustees,  does  not 
depend  upon  proof  of  malfeasance  or  negli- 
gence, but  is  an  incident  to  the  running  of 
the  road,  and  may  be  considered  a  part  of 
the  running  expenses,  and  is  therefore  an 
equitable  lien  upon  the  funds  liable  in  the 
hands  of  the  trustees.  Stratton  v.  European 
(St*  A'.  A.  R.  Co.,  17  Am.  6>«  Ettg.  R.  Cas.  z-j-j, 
76  Me.  269. 

Where  such  trustees  have  paid  and  con- 
veyed to  a  new  corporation,  formed  by  the 
bondholders,  any  such  funds  upon  which 
there  was  such  a  lien,  to  that  extent  the 
new  corporation  would  be  liable  in  equity 
to  the  person  suffering  the  damage.  Strat- 
ton V.  European  <&-»  A'.  A.  R.  Co.,  17  Am.  6-* 
Ettg.  R.  Cas.  21T,  76  Me.  269. 

Mortgage  trustees  in  possession  of  a  rail- 
road for  the  benefit  of  the  bondholders,  are 
liable  under  Mass.  Gen.  St.  ch.  63,  §  loi,  for 
injuries  to  land,  caused  by  sparks  from  a 
locomotive  belonging  to  another  company, 
but  running  upoti  the  road  by  agreement 
with  the  trustees.  Daniels  v.  Hart,  118 
Mass.  543. 

2.   Complaint ;  Declaration  ;  Bill, 
a.  In  General. 

104.  Interpretation. —  Where  plain- 
tiff sues  for  the  destruction  by  fire  of  wheat 
and  oats  unthrcshed  and  in  the  stack,  and 
corn  upon  the  stalk,  the  petition  covers  not 
onlv  the  grain,  but  the  straw  and  stalks. 
Patton  V.  .S7.  Louis  6->  5".  F.  R.  Co.,  23  Am. 
&^  Eng.  R.  Cas.  364,  87  Mo.  117. 

A  plaintiff  alleged  the  negligence  as  fol- 
lows :  "  The  servants,  agents,  and  employes 
of  said  defendant,  in  operating  and  running 
its  engine  over  said  line  of  road  near  the 
premises  of  plaintiff,  in  said  county,  negli- 
gently and  carelessly  permitted  said  engine 
to  cast  out  sparks  and  coals  of  fire  tliere- 
from  into  the  dry  grass,  and  other  com- 
bustible materia!  on  defendant's  right  of 
way,  and  set  fire  thereto,  which  spread  onto 
and  over  the  said  land  of  plaintiff."  The 
defendant  filed  a  motion  to  require  the 
plaintiff  to  make  his  petition  more  definite 
and  certain,  which  motion  was  overruled  by 
the  court.  Held,  that  the  foregoing  allega- 
tions of  negligence  cannot  be  construed  as 


including  an  allegation  that  the  railway 
company's  engine  was  defective.  St.  Louis 
&'  S.  F.  R.  Co.  V.  Fudge,  35  Am.  0^  Eng.  R. 
Cas.  246,  39  /Can.  543,  18  Rae.  Rep.  720. 

For  the  interpretation  of  a  complaint  for 
personal  injuries  occasioned  by  one  in  his 
efforts  to  extinguish  fire  negligently  allowed 
to  be  started  by  a  railroad  company,  see 
Hinchy  v.  Manhattan  R.  Co.,  17  /.  &>  S.  (N. 
y.)  406.  See  also  Liming  v.  Illinois  C, 
R.  Co.,  45  Am.  (&-  Eng.  R.  Cas.  581,  Si  lozua 
246,  47  A',  W.  Rep.  66. 

105.  Avennciit  of  ownersliip  of 
burned  property.— The  complaint  de- 
scribed the  land  on  which  the  property  was 
situated,  and  alleged  that  the  plaintiff  was 
the  owner  thereof,  together  with  "all  the 
improvements  thereon  and  appurtenances 
thereto";  that  defendant  in  operating  its 
"  railroad  in  the  vicinity  of  said  land,  negli- 
gently scattered  fire  on  its  right  of  way, 
which  ignited  and  burned  rubbish,  grass, 
etc.,  and  said  fire  was  by  defendant  negli- 
gently permitted  to  spread  to  and  burn  and 
destroy  plaintiff's  said  property."  Held,lhat 
the  averments  of  ownership  of  the  property 
destroyed,  and  that  the  fire  reached  and  de- 
stroyed the  property  by  continuous  burning, 
were  sufficient.  Chicago,  St.  L.  &>  P.  R.  Co. 
V.  Williams,  131  Ind.  30,  30  A'.  E.  Rep.  696. 

100.  Averrir.ff  that  engine  wn.s 
oi)eratert  by  defeiulant  or  its  lesse*'. 
— In  an  action  against  a  company  owning  a 
railroad,  to  recover  for  a  building  burned  by 
fire  communicated  from  an  engine  running 
on  the  road,  it  is  necessary  to  allege  that 
the  engine  causing  the  fire  was  in  the  use 
either  of  the  defendant -company  or  of  its 
lessees.     Fiye  v.  Atlantic  &>  St.  L.  R.  Co., 

A7  ^'/''-  5-3- 

107.  Demanding:  attorney's  fee.— 

Under  Kan.  Laws  of  1S85,  ch.  155,  where  a 
plaintiff  desires  to  recover  a  reasonable  at- 
torney's fee,  in  an  action  for  damages  by  fire 
caused  by  the  operation  of  the  railroad,  it  is 
necessary  that  he  should  demand  such  at- 
torney's fee  in  his  petition,  and  then  submit 
the  question  to  the  court  or  jury  trying  the 
case  upon  its  merits.  Ft.  Scott,  W.  &^  Jf  .  R. 
Co.  V.  Karracker,  46  Kan,  511,  26  Pac.  Rep. 
1027. — Quoting  Missouri  Pac.  R.  Co.  v. 
Merrill,  40  Kan.  \o\.—Ft.  Scott,  I!'.  <5^  ff. 
R.  Co.  V.  7uMs,  49  Am.  <S-  Eng.  R.  Cas.  685. 
47  Kan.  630,  28  Pac.  Rep.  612. 

108.  Surplusage.— An  action  against 
a  railroad  for  burning  buildings  by  careless 
use  of  engines  will  not  be  defeated  by  the 
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statement  in  the  declaration  of  a  contract 
of  insurance  and  payment  of  the  loss  by  the 
insurer,  although  sucli  statement  is  unnec- 
essary, and  may  be  rejected  as  surplusage. 
r/Wvr  V.  A/orr/s  &^  E.  R.  Co.,  35  A'.  /.  L. 
409. 

109.  Mii.st  conclude  "  to  the  daiii" 
iifjc  of  the  plaiiititt*.  " — The  declaration 
sliould  conclude  to  the  damage  of  the 
plaintiff,  and  not  to  the  damage  of  an  in- 
surance company  which  had  insured  the 
properly.  If  it  concludes  to  the  damage  of 
the  latter,  it  must  be  treated  as  a  declaration 
without  the  conclusion  ad  damnum,  and 
nominal  damages  only  can  be  recovered. 
Weber  v.  Morns  &*  E.  R.  Co.,  ^  N.J.  L. 
409. 

170.  Ameiirtnients.— Where  the  ac- 
tion is  under  Me.  Act  of  1842,  ch.  9,  ?  5,  for 
the  loss  of  property  by  fire  communicated 
from  a  locomotive,  if  an  allegation  that  the 
injury  resulted  from  the  fault  or  negligence 
of  the  company  be  necessary,  it  is  matter  of 
amendment  on  motion.  But  it  seems  that 
a  declaration  is  sufficient  after  verdict  with- 
out such  averment.  Stearns  v.  Atlantic  &* 
St.  L.  R.  Co.,  46  Me.  95. 

A  'iclaration  is  insufficient  on  demurrer, 
unless  it  states  that  the  engine  causing  the 
fire  was  in  the  use  of  the  defendant  com- 
pany or  its  lessees ;  but  such  insufficiency 
may  be  supplied  by  an  amended  count  on 
payment  of  costs.  Frye  v.  Atlantic  &*  St. 
L.  R.  Co.,  47  Me.  523. 

Under  Tex.  Rev.  St.  art.  1192,  providing 
that  pleadings  may  be  amended  before  trial 
and  not  afterwards,  it  is  error  to  allow  a 
plaintiff  who  sues  for  damage  to  his  crops 
by  fire,  where  it  has  developed  after  the 
evidence  closes  that  only  a  portion  of  the 
crop  belongs  to  plaintiff,  to  amend  his 
pleadings  so  as  to  show  that  before  suit  he 
had  bought  the  portion  that  did  not  belong 
to  him  at  the  time  of  the  fire.  Missouri 
Pac.  R.  Co.  V.  Hffiue,  4  Te.v.  App.  {Civ.  Cas.) 
296,  15  S.  IV.  Rep.  198. 

171.  Specifying  particular  train, 
etc. — Where  the  language  is  that  "an 
engine  "  of  the  defendant  company  at  the 
time  and  place  specified,  etc.,  by  reason  of 
negligence,  caused  the  destruction  of  plain- 
tiff's property,  the  allegation  does  not  iden- 
tify the  particular  engine  which  caused  the 
mischief.  It  is  the  duty  o*  the  plaintiff  to 
state  as  definitely  as  possible  what  train 
caused  the  injury,  and  the  time,  so  that  the 
company  may  be  able  to  identify  the  engine 


and  investigate  what  its  condition  was.  and 
the  conduct  of  its  agents  and  servants  at 
that  time.  Koonts  v.  Oregon  R.  &•  A^.  Co., 
43  A»i.  &■>  Enj,"-.  R.  Cas.  11,  20  Ore^i^.  3,  23 
Pac.  Rep.  820.— QuoTK.u  in  Henderson  v. 
Philadelphia  &  K.  R.  Co.,  144  Pa.  St.  461. 
— Missouri  I'ac.  R.  Co.  v.  Merrill,  40  Kan. 
404,  19  I'ac.  Rep.  793. 

17t2.  Kvidence  admissible  under 
the  pleadings,  generally.— (i )..'/(//«««'- 
blc. — Where  the  declaration  is  amended  so 
as  to  show  the  loss  of  a  shed  instead  of  a 
barn,  and  the  amendment  is  properly  made, 
it  will  be  competent  for  plaintiff  to  support 
his  amendment  by  proof  of  the  loss  as 
alleged.  Chicago  &^  E.  I.  R.  Co.  v.  Goyettc, 
4i  Am.  &^  Eng.  R.  Cas.  36,  133  ///.  21,  24 
A'.  E.  Rep.  549;  affirming  32  ///.  App.  574. 

The  petition  need  only  aver  the  substan- 
tive facts  that  the  fire  was  negligently  per- 
mitted to  escape  and  burn  the  plaintiff's 
property.  Under  such  averments  the  plain- 
tiff can  show  the  negligence  of  the  railroad 
in  providing  safe  engines  and  also  in  oper- 
ating them.  IVise  \.  Joplin  R.  Co.,  29  Am. 
iS-  Eng.  R.  Cas.  164,85  Mo.  17S.— Follow- 
ing Palmer  v.  Missouri  Pac,  R.  Co.,  76  Mo. 
217. 

Although  the  petition  in  an  action  for 
the  burning  of  grass  contains  no  averment 
as  to  the  particular  manner  in  which  the 
plaintiff  desired  to  use  the  grass,  the  jury 
may  consider  its  market  value  for  pasturage 
or  hay  purposes,  if  there  is  evidence  as  to 
the  value  for  cither  purpose.  Ft.  Worth 
&•  N.  0.  R.  Co.  V.  Wallace,  40  Am.  &-  Eng. 
R.  Cas.  248,  74  Tex.  581,  12  S.  W.  Rep.  227. 

A  complaint  which  alleges  that  the  com- 
pany negligently  allowed  dry  grass,  rubbish, 
and  other  combustible  material  to  accumu- 
late on  its  right  of  way,  and  that  the  f;re 
originnted  there  from  a  spark  that  escaped 
from  its  locomotive,  and  ran  across  the  in- 
tervening country  some  two  and  one  half 
miles  to  the  plaintiff's  cranberry  marsh,  and 
destroyed  the  vines  growing  thereon,  states 
the  circumstances  attending  the  fire  with 
sufficient  particularity  to  render  admissible 
evidence  of  the  strength  and  direction  of 
the  wind,  the  dryness  of  the  season,  and  the 
connection  of  the  various  marshes  with  that 
of  the  plaintiff,  in  order  to  show  that  the 
burning  of  the  latter  was  the  natural  and 
probable  result  of  such  fire.  Marvin  v. 
Chicago.  M.  <S-  St.  P.  R.  Co.,  79  Wis.  140, 
47  iV.  W.  Rep.  II 23. 

(2)  Inadmissible. — The  plaintiff  claiming 
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intifT  claiming 


damages  caused  by  fire  emitted  by  a  loco- 
motive, for  ilie  destruction  of  rails,  wood, 
and  growing  timber,  tlie  number  and  amount 
of  wliich  lie  specifies,  will  be  confined  in  his 
proof  to  the  specific  items  alleged,  and  will 
not  be  i)erniiited  to  prove  general  damages. 
Stewart  v.  Baltimore  &•  O.  K,  Co.,  33  W. 
I'a.  88.  10  S.  }■:.  Kep.  2t  -QUOTING  Whit- 
beck  V.  New  York  C.  R.  Co.,  36  Barb.  (N. 
Y.)  644. 

In  an  action  for  burning  a  house,  it  was 
alleged  that  the  fire  was  communicated  by 
engine  No.  458,  which  was  not  in  a  proper 
condition,  llcldy  that  the  condition  of  that 
engine,  and  its  management,  were  all  that 
were  to  be  consideicd.  If  that  engine  was 
properly  constructed,  the  company  would 
not  be  liable,  although  the  burning  was  oc- 
casioned by  a  fire  accidentally  issuing  from 
it.  Evidence  to  prove  defects  in  other  en- 
gines was  irrelevant.  Erie  R.  Co.  v.  Decker, 
78  Pa.  St.  293.— Followed  in  Jennings  z/. 
Pennsylvania  R.  Co.,  93  Pa.  St.  337  ;  Albert 
V.  Northern  C.  R.  Co.,  98  Pa.  St.  316. 

173.  Material  variances.— Where  a 
plaintiff  avers  negligence  of  one  kind,  as  in 
the  negligent  management  of  a  train,  it  is 
error  to  permit  him  to  introduce  evidence 
as  to  negligence  of  a  different  kind,  as  that 
the  company  allowed  combustible  matter  to 
accumulate  on  its  right  of  way.  Carter  v. 
Kansas  City,  St.  J.  6-  C.  B.  K.  Co.,  65  loxva 
287,  21  A'.  ]V.  Rep.  607.— Followed  in  Mil- 
ler V.  Chicago  &  N.  W.  R.  Co.,  66  Iowa  364. 

When  a  declaration,  in  a  suit  for  burning 
wheat  stacks,  alleges  that  the  stacks  were 
set  on  fire  by  sparks  from  a  locomotive 
belonging  to  the  company,  evidence  that 
the  stacks  were  destroyed  by  a  fire  which 
originated  in  another  field,  even  tliough 
sucli  fire  was  occasioned  by  sparks  from 
tlie  defendant's  engine,  will  not  sustain  the 
jivetment  in  the  declaration.  Toledo,  JV. 
&>  ir.  A\  Co.  V.  Morgan,  72  ///.  155. 

A  party  cannot  depart  from  the  issues,  in 
introducing  evidence  in  rebuttal,  in  order 
to  overcome  evidence  introduced  by  the 
other  party  pertinent  to  the  issues.  And 
so,  where  the  petition  alleged  that  the  fire 
complained  of  was  set  out  "solely  through 
the  negligence  of  the  defendant  in  operating 
its  said  railway,"  it  was  error  to  permit 
plaintiff,  in  rebuttal,  to  show  that  there  was 
dry  grass  upon  the  right  o{  way,  nearly  up  to 
the  track.  Miller  v.  Chicago  &*  A'.  H'.  A*. 
Co.,  66  /(W<i  364,  23  JV.  IV.  Rep.  756.— Fol- 


lowing Carter  v.  Kansas  City,  St.  J.  &  C. 
B.  R.  Co.,  65  Iowa  287. 

An  allegation  that  defendant  permitted 
the  engine  to  be  out  of  repair  and  to  be  care- 
lessly and  negligently  used  will  not  allow 
the  submission  to  the  jury  of  the  issue  as  to 
the  competency  and  skill  of  the  engineer 
and  fireman.  Babcock  v.  Chicago  &^  A'.  \V. 
R.  Co.,  72  lo^va  197,  28  N.  IV.  Rep.  644,  33 
A'.  f/'./iV/.  628.— Distinguished  IN  Uulliss 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  76  Iowa6So, 
39  N.  W.  Rep.  245. 

The  alleged  acts  of  negligence  being  fail- 
ure to  provide  proper  appliances,  etc.,  for 
preventing  escape  of  sparks,  etc.,  from  the 
smokestack  and  furnace,  the  inefficiency  of 
the  employes  operating  the  train,  and  the 
negligence  of  the  company  in  permitting 
the  accumulation  of  dry  grass,  weeds,  and 
decayed  ties  along  the  track — /leld,  that  it 
was  not  relevant  to  prove,  nor  was  it  proper 
to  submit  as  a  gro^und  of  liability,  that  the 
employes  of  the  company  failed  to  extin- 
guish the  fire.  Rost  v.  Missouri  Pac.  R. 
Co.,  76  Te.v.  168,  12  5.  IV.  Rep.  1131. 

1 74.  Iiuiiiaterial  variaiice.s.— Where 
the  complaint  alleges  that  the  fire  from  the 
defendant's  locomotive  "  was  suftercd  to  es- 
cape, and  did  escape,  and  by  reason  thereof 
came  upon  the  land  of  the  plaintiff,"  proof 
that  such  fire  originated  on  land  adjoining 
that  of  the  plaintiff  is  not  a  fatal  variance. 
Butcher  v.  Vaca  Valley  &>  C.  L.  R.  Co., 
(Cal.)  22  Aw.  «S-  /iftg.  R.  Cas.  644,  5  Pac. 
i^^P-  359-  Butcher  v.  Vaca  Valley  <5-  C.  L. 
R.  Co.,  23  Am.  «&-  Eng.  R.  Cas.  356,  67  Cal. 
518,  Z  Pac.  Rep.  174. 

A  plaintiff  is  only  required  to  make  a  case 
by  proof  to  substantially  fit  that  made  by 
the  pleadings.  So  where  the  gravamen  of 
the  action  is  a  loss  by  fire  through  the  negli- 
gence of  the  defendant,  the  plaintiff  is  not 
confined  to  proof  of  the  precise  place  wliere 
the  fire  originated,  or  whether  tlie  fire  com- 
menced on  the  right  of  way  in  the  first  in- 
stance and  then  spread  to  plaintiff's  land,  as 
such  matters  are  immaterial.  Illinoi'  C.  R. 
Co.  v.  McClelland,  42  ///.  355. 

Where  the  petition  charges  a  company  with 
carelessly  permitting  fire  to  escape  from  its 
locomotive,  proof  that  fire  was  thrown  out, 
would  amount  only  to  a  variance  which,  at 
most,  would  require  an  amendment  of  plain- 
tiff's petition.  Lester  v.  A'ansas  City,  St.  J 
6-  C.  B.  R.  Co.,  60  Mo.  265,  9  Am.  Ry.  Rep. 
219. 
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175.  Bill  inequity  against  trustees. 

— The  bill  should  contain  averments  that  at 
the  time  of  the  alleged  injury  and  demand 
for  payment,  the  trustees  had  in  their  hands 
or  under  their  control  funds  for  current  ex- 
penses, or  that  they  subsequently  conveyed 
any  such  funds  to  the  new  corporation. 
Stratton  v.  European  &*  N.  A.  J\.  Co.,  ij 
Am.  &^  Eng.  R.  Cas.  277,  76  J/e.  269. 

d.  Alleging  Company's  Negligence. 

170.  Necessity  of  alleging  negli- 
gence, generally. — A  complaint  alleging 
that  the  defendant,  without  license  from  the 
plaintifl,  had  unlawfully  burned  up  personal 
property  belonging  to  the  plaintiff,  is  suf- 
ficient. Negligence  in  starting  a  fire  need 
not  be  averred  ;  but  where  the  damage  is 
done  by  the  spreading  of  the  fire  negligence 
as  to  that  must  be  alleged  and  proved. 
Pittsburgh,  C.  &>  St.  L.  R.  Co.  v.  Culver,  60 
Ind.  469.— Quoted  in  Indiana,  B.  &  W.  R. 
Co.  V.  McBroom,  13  Am.  &  Eng.  R.  Cas. 
45S,  91  Ind.  in. 

177. particular  acts  of  negli- 
gence.— Where  a  complaint  is  otherwise 
sufficient  it  is  not  defective  for  failing  to 
state  how  near  plaintiff's  land  is  to  the  rail- 
road; in  what  particular  the  engine  causing 
the  fire  was  defective;  what  the  negligent 
acts  on  the  part  of  the  company  were ;  or 
that  the  injury  was  the  natural  and  proxi- 
mate result  of  the  negligent  acts  of  the 
company.  If  the  complaint  is  not  specific 
enough  in  these  particulars,  the  way  to 
reach  it  is  by  motion  to  have  it  made  more 
specific,  and  not  by  demurrer.  Louisznlle, 
N.  A.  &>  C.  R.  Co.  V.  Krinning,  87  Ind.  351. 
— D1STINGUI.SHED  IN  Indiana,  B.  &  W.  R. 
Co.  V.  Adamson,  13  Am.  &  Eng.  R.  Cas.  456, 
90  Ind.  60;  Wabash.  St.  L.  &  P.  R.  Co.  z/. 
Johnson,  96  Ind.  40.  Followed  in  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Hanmann,  87 
Ind.  422 ;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Hagen,  87  Ind.  602. 

178.  Sufficiency  of  allegations  of 
negligence,  generally.— A  charge  in  a 
complaint  in  general  terms  that  plaintiflf's 
property  was  destroyed  by  fire  which  es- 
caped from  defendant's  locomotive  through 
its  neglect  and  carelessness  is  sufficient  on 
demurrer.  Ohio  &*  AT.  R.  Co.  v.  McCartney, 
121  Tnd.  385,  23  A^.  E.  Rep.  258. 

A  complaint  sufficientl"  charges  an  injury 
to  have  been  caused  by  luC  negligence  of  a 
Railroad   company,  which  alleges  that  the 


plaintifl  placed  cord-wood  on  tht  right  of 
way  and  line  of  the  railroad  under  a  con- 
tract of  the  company  to  purchase  it;  that 
the  agents  of  the  company  unreasonably  de- 
layed measuring  and  accepting  the  wood ; 
that  the  company  negligently  permitted  an 
accumulation  of  grass,  weeds,  and  other 
combustible  material  along  the  railroad 
track  and  the  right  of  way;  that  coals  of 
fire  were  negligently  dropped,  and  sparl;s 
emitted,  from  the  locomotive  of  the  com- 
pany, which  set  fire  to  said  accumulation  of 
grass,  etc.,  and  the  fire  was  thereby  com- 
municated to  the  wood,  and  destroyed  it. 
Pittsburgh,  C.  &>  St.  L.  R.  Co.  v.  Nelson,  5 1 
Ind.  150.— Distinguished  in  Pennsylvania 
Co.  V.  Gallentine,  7  Am.  &  Eng.  R.  Cas.  517, 
77  Ind.  322.  Followed  in  Indianapolis, 
B.  &  W.  R.  Co.  V.  Clem.  51  Ind.  591. 

A  complaint  charging  that  defendant's 
locomotive  emitted  sparks  which  communi- 
cated with  plaintiff's  wood  while  near  the 
track,  and  destroyed  it  "  through  the  care- 
lessness of  the  defendant  and  its  agents  and 
employes,  without  the  fault  of  the  plaintiff," 
is  a  sufficient  allegation  of  negligence  aft^ r 
verdict.  Pittsburgh,  C.  &-  St.  L.  R.  Co.  v. 
Noel,  7  Am.  6-  Eng.  R.  Cas.  524,  77  Ind. 
no. 

An  allegation,  "that  by  reason  and  in 
consequence  of  the  unsafeness,  defective- 
ness, and  insecurity  of  said  locomotive,  and 
the  reckless,  negligent,  careless,  and  unskil- 
ful running,  operating,  and  management  of 
said  locomotive  by  said  Smith  as  such  en- 
gineer, as  aforesaid,  the  smoke-stack  of  said 
locomotive  became  and  then  and  there  was 
choked,  clogged,  and  stopped  up,  anfl  by 
reason  thereof  the  fire,  smoke,  and  steam  in 
said  locomotive  were  violently  and  in  great 
quantities  forced  and  thrown  into  the  cab  of 
the  said  locomotive,"  is  sufficiently  defmito. 
Orth  v.  Si.  Paul,  J/.  &•  J\I.  R.  Co.',.^t,  Minn. 
208,45  A'.  ]V.  Rep.  151. 

170.  Xecessity  of  alleging  defects 
in  engine  and  appliances.— Negligence 
in  sufT'.'ring  combustible  matter  to  accumu- 
late o-.i  its  right  of  way,  so  as  to  make  it 
dangerous  to  adjoining  property  to  run  its 
locomotives  through  it,  will  make  the  com- 
pany liable  for  injuries  from  fires  originating 
in  such  combustible  matter  fmm  coals 
dropped  or  thiown  from  its  locomotives, 
and  carried  thereby  to  adjoining  property, 
though  there  be  no  allegation  that  the  en- 
gine from  which  the  coals  were  dnpped  or 
thrown  was  improperly  constructed  or  driv- 
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en. Delainare,  L.  <S>»  W.  R.  Co.  v.  Sal- 
mon, 39  .'■.  /.  L.  299,  14  Am.  Ry.  Rep.  226. 
— Quo  riNG  Kellogg  v.  Chicago  &  N.  \V.  R. 
Co.,  26  Wis.  223. 

1 80.   and  sufllfleiicy  of  the  al- 

lejjatioHS.— A  complaint  averring  that  the 
engine  in  question  had  no  spark  arrester; 
that  the  sparks  emitted  from  the  smoke- 
stack were  carried  therefrom  "  into  the  ad- 
joining fields  of  the  plaintiff,  and  by  whijh 
the  same  became  ignited,"  is  a  sufficient 
averment  of  negligence  on  the  part  of  the 
defendant  in  permitting  the  fire  to  escape. 
Loiiinnlle,  N.  A.  &*  C.  R.  Co.  v.  Parks,  ij-j 
Iiul.  307. 

An  allegation  that  the  defendant's  engine 
"was  so  negligently,  carelessly,  and  insuf- 
ficiently constructed  and  equipped  "  as  to 
emit  and  throw  out  large  sparks  of  fire, 
properly  included  the  condition  of  such  cn- 
c^ine  for  arresting  sparks,  whether  its  defects 
in  that  respect  resulted  from  its  original 
construction  or  from  defects  caused  by 
use,  wear,  or  injury  to  its  parts.  Smith  v. 
Chicago.  M.  £-»  St.  P.  R.  Co.,\S.  Dak.  71,  55 
N.  IV.  Rep.  717. 

181.  SufilcieiH'y  of  allegation  of 
nejfliffenee  in  management  of  en- 
gine.—An  averment  that  it  was  the  duty 
of  defendant  to  keep  its  right  of  way  free 
from  dry  grass  and  weeds,  and  to  so  con- 
struct and  operate  its  locomotives  as  to 
prevent  the  escape  of  fire,  is  substantially 
an  averment  that  it  was  the  duty  of  tlie 
company  to  provide  its  locomotives  wit 
the  best  appliances  to  prevent  the  escaj  • 
of  fire,  and  to  so  use  them  that  it  would 
not  be  liable  to  escape;  and  the  perform- 
ance of  this  duty  is  sufficiently  negatived 
by  an  averment  that  the  engine  was  so  neg- 
ligently used  that  fire  did,  by  reason  of  such 
negligence,  escape  and  produce  the  injury 
coini>ln.ined  of.  Toledo,  W.  &>  11'.  R.  Co. 
V.  Com,  7 1  ///.  493. 

An  averment  that  "the  defendants  so 
carelessly,  negligently,  improperly,  and  un- 
skilfully managed,  directed,  and  controlled 
said  locomotive  engines,  and  the  fire  therein 
contained,  that  by  and  through  the  care- 
lessness, recklesstiess,  and  improper  man- 
agement and  conduct  of  the  defendants, 
sparks  of  fire  and  igneous  matter  flew  out  of 
said  engines  into  and  upon  the  plaintifl's 
house,  and  caused  the  same  to  be  con- 
sumed," expresses  with  reaspnable  certainty 
the  tortious  acts  which  are  the  gravamen  of 
the  suit.     Weber  v.  Morris  &*  E.  R.  C"    M, 


X.  J.  L.  409.— DiSTiNOL'isHixu  Stephens  & 
C.  Tninsp.  Co.  v.  Central  R.  Co.,  33  N.  J.  L. 
229.  F()i-U)WiN(;  Burroughs  z'.  Housaton- 
ic  R.  Co.,  15  Conn.  124. 

S.  alleged  in  his  declaration  that  the  de- 
fendants, wiiiJe  using  their  locomotive  en- 
gine anil  otiier  rolling  stoik  on  their  road,  so 
carelessly  and  negligently  managed  the  same 
that  his  cotton  mill  was  set  on  tire  by  sparks 
from  said  locomotive  engine.  Held,  that 
the  injury  complained  of,  altliough,  if  caused 
by  careless  management  at  all,  it  was  cau.sed 
by  the  careless  management,  not  of  the  en- 
gine, but  of  the  fire  in  the  engine,  was 
stated  with  sufficient  accuracy  in  tiie  decla- 
ration, the  management  of  an  engine  con- 
sisting in  part  of  the  management  of  the  fire 
which  generates  the  motive  force  thereof. 
Smith  V.  Old  Colony  &^  A'.  R.  Co.,  10  R.  I. 
22,  6  Am.  Ry,  Re/>.  144. 

A  complaint  alleging  that  the  defendant 
company  so  carelessly  and  negligently  man- 
aged its  engines  as  to  set  tire  to  dry  grass 
on  land  adjoining  its  right  of  way,  which 
without  negligence  on  plaintiff's  part  spread 
and  caused  damage  complained  of,  charges 
actionable  negligence  against  the  company. 
Haiigen  v.  Chicago,  JM.  &*  St.  P.  R.  Co.,  3  S. 
Dak.  394.  53  A'.  W.  Rep.  769. 

Where  the  declaration  averred  that  the 
plaintiff  conveyed  a  strip  of  land  to  the 
railroad  company,  describing  it,  and  setting 
forth  the  conditions  in  tlie  deed,  one  of 
which  was  that  the  plaint  iff  assumed  no 
risk  of  fires  happening  by  reason  of  the  rail- 
road passing  through  said  land,  and  averring 
that  the  railroad  company  accepted  the  deed, 
and  thereby  assumed  responsibility  f(jr fires, 
and  built  and  operated  the  road,  and  by 
carelessly  managing  their  engines,  etc.,  the 
plaintilfs  timber  land  was  set  on  fire,  etc. — 
held,  sufficient  on  special  demurrer.  Sar- 
gciitw  Rii chiu-d,J^T,  I't.  570. 

182.  in  allowing'  «-onilM(stil)les 

on  the  right  of  way. —  A.  filed  a  C(jm- 
plaint  averring  that  defendant  carelessly 
and  negligently  permitted  long  and  dry 
grass  to  accumulate  upon  the  right  of  way 
adjoining  plaintiff's  land,  which  grass  was 
very  combustible,  and  that  defendant  per- 
mitted sparks  to  escape  from  its  engine, 
which  communicated  to  the  grass  on  plain- 
tiff's land  and  burned  the  same,  which  said 
fire  and  injury  were  not  caused  by  any  fault 
or  neglect  of  plaintiil,  but  solely  by  the  neg- 
lect and  carelessness  of  defendant.  Held, 
that  the  negligence  of  the  defendant  was 
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sufTiciently  averred,  and  that  ii  demurrer 
to  the  complaint  was  properly  overruled. 
nttshurgh,  C.  &>  St.  L.  R.  Co.  v.  Jones,  1 1 
Am.  &*  Zf«^.  A'.  Cas.  76,  86  lud.  496, 44  Am. 

^v/-  334. 

A  declaration  that  defendants  were  pos- 
sessed of  a  strip  of  land,  being  tlie  bank  and 
sideoftherailwav  separating  their  track  from 
plaintiff's  land;  that  they  ncgligenily,  and 
contrary  to  their  duty,  allowed  dry  wood, 
leaves,  etc.,  to  accumulate  there,  on  which 
red-hot  ashes,  etc.,  fell  from  the  engine,  and 
there  was  in  consequence  great  danger,  as 
they  knew  that  tlie  leaves,  etc.,  would  be  ig- 
nited and  the  fire  extend  to  plaintiff's  land, 
unless  the  leaves,  etc.,  were  removed  or  care 
taken  to  prevent  any  fire  so  occasioned  from 
extending;  but  that  they  so  negligently 
kept  such  strip  of  land  t!.  .t  in  consequence 
the  leaves,  etc.,  took  fire  from  their  engine, 
and  thereby,  and  by  want  of  due  precaution 
by  them  to  prevent  such  fire  extending,  the 
fire  spread  to  plaintiff's  land  and  burned  iiis 
trees,  etc.,  disclosed  a  good  cause  of  action, 
and  it  was  for  an  injury  sustained  "  by  rea- 
son of  the  railway"  within  the  Consol.  St. 
C.  c.  66,  §  S3 ;  and  the  plaintiff,  therefore, 
suing  more  than  six  months  after  such 
injury,  was  barred.  McCallum  v.  Grand 
Trunk  R.  Co..  31  U.  C.  Q.  B.  527.— DISTIN- 
GUISHING Prendergast  v.  Grand  Trunk  R. 
Co.,  25  U.  C.  Q.  B.  193.  —  Reviewed  in 
Zimmer  v.  Grand  Trunk  R.  Co.,  19  Ont. 
App.  693. 

183.  Necessity  of  alleging'  negli- 
gence in  allowing  fire  to  spread. — 
In  an  action  for  permitting  a  fire  caused  by 
the  sparks  of  engines  to  escape  into  the 
land  of  an  adjacent  proprietor,  it  is  necessary 
that  the  complaint  should  aver  that  the 
company  has  negligently  permitted  the  fire 
started  on  its  own  right  of  way  to  extend  to 
the  plaintiff's  land.  The  negligent  permit- 
ting of  ihe  fire  to  escape  constitutes  the  gist 
of  the  action.  It  is  not  sufficient  in  such 
cases  to  aver  negligence  in  causing  the  first 
fire.  Loussville,  X.  A.  <S-  C.  R.  Co.  v.RhJcrt, 
II  Am.  &*  En^-  R-  Cas.  61,  87  Ind.  339. — 
AiM'LiED  IN  Indiana,  B.  &  W.  R.  Co.  v. 
McHroom,  13  Am.  &  Eng.  R.  Cas.  458.  91 
Ind.  III.  Followed  in  Loui.sville, N.  A.& 
C.  R.  Co.  V.  Spenn,  1 1  Am.  &  Eng.  R.  Cas. 
60.  87  Ind.  2,22.— I'ittshirj^/i,  C.  &^  St.  L.  R. 
Co.  v.  Hixon.  S  Am.  &>  Eng.  R.  Cas.  717,  79 
Ind,  iii.-^Appr  lED  IN  Indiana,  R.  &  W.  R. 
Co.  V.  McRroom.  13  Am.  &  Eng.  R.  Cas.  458, 
91   Ind.  in.    CKiiKisri)  in  Chicago  &  E. 


I.  R.  Co.  t'.  Ostrander,  32  Am.  &  Eng.  R.Cas. 
361,  116  Ind.   259,  12  West.  Rep.  71S,  15  N. 

E.  Rep.  227.       OUOIED    AND    CRITICISED  IN 

Pittsburgh,  C.  &  St.  L.  K.  Co.  v.  Hixon,  32 
Am.  &  Eng.  R.  Cas.  374,  iio  Ind.  225. — 
Pitlsbitr^^h,  C.  c^  .SV.  L.  R.  Co.  v.  Culver,  60 
///(/.  469.  Louisville,  N.  A.  &*  C.  R.  Co.  v. 
Spenn,  1 1  Am*  &*  Eng.  R.  Cas.  60,  87  Ind. 
322.  — Fdllowing  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Ehlert,  87  Ind.  lyj.— Indiana,  B. 
&*  W.  R.  Co.  V.  Ada/nson,  12  Am.  &>  Eng. 
R.  Cas.  456,  go  Ind.  60.  — Distinguishing 
Louisville,  N,  A.  &  C.  R.Co.  v.  Krinning,  87 
Ind.  351  ;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Hanmann,  87  Ind.  422. — Indiana,  B.  6^^  U'. 
Ii.  Co,  V.  McRroom,  13  Am.  &»  Eng.  R. 
Cas.  458,  91  Ind.  III.  —  Applying  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  7>.  Hixon,  79  Ind. 
Ill;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Ehlert, 
87  Ind.  339.  Quoting  Pittsburgh,  C.  & 
St.  L.  R.  Co.  V.  Culver,  60  Ind.  469. — Louis- 
ville, N.  A.  6-  C.  R.  Co.  V.  Parks,  97  Ind. 

307. 

In  a  suit  against  a  railroad  company  for 
injury  caused  by  fire,  where  the  complaint 
alleges  negligence  in  managing  an  engine, 
whereby  combustibles  on  its  right  of  way 
and  on  lands  adjacent  were  set  on  fire,  from 
which  the  fire,  without  negligence  of  the 
plaintiff  or  the  intervening  owner,  spread 
to  the  plaintiff's  lands,  whereby  the  plain- 
tiff's property  was  destroyed,  and  that  the 
fire  was  wholly  the  result  of  the  negligence 
of  the  defendant,  it  is  not  necessary  to  aver 
negligence  of  the  defendant  in  permitting 
the  fire  to  escape  from  its  right  of  way. 
Louisville,  N.  A.  &»  C.  R.  Co.  v.  Hanmann, 
87  Ind.  422.— Following  Louisville,  N.  A. 
&  C.  R.  Co.  7/.  Stevens,  87  Ind.  198;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Krinning,  87  Ind. 
351.— Distinguished  in  Indiana,  B.  &  W. 
R.  Co.  V.  Adamson,  13  Am.  &  Eng.  R.  Cas. 
456,  90  Ind.  60. — Haugen  v.  Cliieago,  j\l.  &■' 
St.  P.  R.  Co.,  3  S.  Dak.  394,  53  A^.  IV.  Rep. 
769. 

1 84. and  sufficiency  of  the  alle- 
gations.— A  complaint  alleging  that  coals 
negligently  dropped  and  sparks  emitted 
from  the  engine  of  the  defendant  set  fire 
to  an  accumulation  of  dry  grass,  weeds, 
rubbish,  and  other  combustibles  negligently 
suffered  to  gather  beside  the  defendant's 
track,  and  on  its  right  of  way,  which  fire, 
through  the  medium  of  said  combustibles, 
was  negligently  allowed  by  the  defendant 
to  escape  from  its  right  of  way  and  com- 
municate to  plaintiff's  land  and  to  the  roots 
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of  growing  grass  and  to  the  hay  in  his  field, 
thereby  burning  and  consuming  it,  is  sufli- 
cient  to  show  that  the  fire  was  permitted  to 
escape  by  the  negligence  of  the  defendant. 
Pittsbur^ih,  C.  &•  iV.  L.  Jx.  Co.  v.  ///.vo/i.  32 
.,1m.  &•  £>ig.  /i'.  Cits.  374,  no  Iiiti.  225,  II 
X.  E.  lii-p.  285.— (JuuTiNG  Pittsburgh,  C.  & 
Si.  L.  R.  Co.v.  Hi.\on,79  Ind.  iii. — Ckiti- 
cisKU  IN  Chicago  &  E.  I.  R.  Co.  7'.  Ostran- 
(ler,  32  Am.  &  Eng.  R.  Cas.  361,  116  Ind. 
259,  12  West.  Rep.  718,  15  N.  E.  Rep.  227. 

A  complaint  against  a  railroad  company 
alleged  tliat  coals  and  sparks  from  the  de- 
fendant's locomotive  engine  set  fire  to  com- 
bustible materials  negligently  allowed  to 
accumulate  on  its  right  of  way;  that  such 
fire  was  negligently  permitted  by  the  de- 
fendant to  escape  and  communicate  to  the 
plaintiff's  land,  and  burn  his  growing  grass 
and  his  fences,  and,  without  fault  or  negli- 
gence on  the  part  of  the  plaintiff,  said  fire, 
by  the  negligence  of  the  defendant  suffered 
to  escape  from  its  premises  to  the  plaintiff's 
'"nd,  did  burn  and  destroy  his  barn,  etc. 
Held,  that  the  complaint  shows,  with  suffi- 
cient certainty  to  withstand  a  demurrer, 
that  the  escape  of  the  fire  from  the  right  of 
way  and  tlie  destructio  •  of  the  plaintiff's 
property  both  occurred  through  the  negli- 
gence of  the  defendant  and  without  the 
fault  of  tiie  plaintiff.  Indiana,  B.  6^  \V. 
R.  Co.  V.  Overman,  29  Am.  &*  Eng.  R.  Cas. 
161.  110  Ind.  538,  10  A'^,  E.  Rep.  575.— Di.s- 
TINOUISHING  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Johnson,  96  Ind.  40. 

185.  3Iiist  allege  that  negligence 
was  proximate  cause. — Plaintiff  filed  a 
complaint  averring  that  he  had  contracted 
to  deliver  wood  to  the  defendant,  and  that 
he  had  delivered  it  at  a  point  on  defendant's 
tiack,  and  that  the  same  had  been  set  on 
firo  by  passing  trains,  negligently  run  and 
Iterated  on  said  road  by  defendant.  Held, 
tiiat  the  complaint  was  demurrable  because 
( I )  it  did  not  allege  that  the  wood  had  been 
placed  on  the  track  by  the  permission  of 
the  defendant;  and  (2)  it  did  not  distinctly 
allege  that  the  negligence  of  the  defendant 
in  running  its  trains  had  caused  the  fire. 
Pennsylvania  Co.  v.  Gallentine,  7  Am.  &' 
Eihr.  R.  Cas.  517,  77  Ind.  322. 

Plrfintiff  alleged  that  he  had  contracted 
with  defendant  to  deliver  said  wood  on  de- 
fendant's track,  and  that  he  had  delivered  it 
there  accordingly;  that  the  defendant  had 
cut  down  the  grass  and  inflammable  mate- 
rials near  that  spot,  and  allowed  the  same 


to  accumulate  until  they  became  very  dry  ; 
that  said  accumulation  was  set  on  fire  by 
the  passing  trains,  negligently  run  and  op- 
erated on  defendant's  road  by  defendant, 
and  that  said  fire  was  communicated  to  said 
wood,  burning  the  same.  Held,  that  the 
complaint  was  demurrable  because  (i)  it 
did  not  aver  when  the  grass  and  other  in- 
flammable material  had  been  cut  anil  al- 
lowed to  accumulate,  whether  before  or 
after  the  delivery  of  the  wood  ,  and  (2)  it 
did  not  distinctly  allege  that  the  negligence 
of  the  defendant  was  the  cause  of  the  fire. 
Fennsylvania  Co.  v.  Gallentine,  yAm.  &•  Eiig. 
R.  Cas.  517,  77  Ind.  322. 

Had  the  grass,  etc.,  been  cut  and  allowed 
to  accumulate  prior  to  the  delivery  of  the 
wood,  the  company  defendant  would  not 
have  been  liable  for  tlie  loss  of  such  wood, 
Pennsylvania  Co.  v.  Gallentine,  7  Am.  6-» 
Eng.  R.  Cas.  517,  77  Ind.  322. 

186.  Suflicicncy  <»1"  allegations  as 
against  motion  to  make  more 
specific.— A  complaint  which  states  "that 
defendant,  in  the  said  month  of  May, 
through  its  agents  and  servants  negligently 
permitted  fire  to  escape  from  defendant's 
engines  upon  said  road,  whereby  fire  was 
communicated  to  plaintiff's  fence,"  etc.,  is 
too  indefinite  as  to  time,  and  upon  motion 
should  be  made  more  specific  in  that  par- 
ticular. Melvin  v.  St.  Louis  &•  S.  F.  R. 
Co..  89  Mo.  106,  I  S.  JV.  Rep.  286. 

Where  the  company  alleged  that  defend- 
ant negligently  permitted  combustible  mate- 
rial to  accumulate  on  its  right  of  way,  that 
in  operating  its  locomotives  the  rubbish 
was  ignited,  and  that  defendant  negligeritly 
permitted  the  fire  to  escape  without  any 
fault  of  plaintiff  and  to  enter  on  plaintiff's 
land,  where  it  injured  and  killed  a  large 
number  of  trees,  a  motion  requiring  the 
plaintiff  to  state  more  specifically  the  acts 
of  negligence  and  the  number  of  trees  in- 
jured and  destroyed,  etc.,  was  properly 
overruled.  0/iio  &*  M.  R.  Co.  v.  Wra/ie,  4 
Ind.  A  pp.  100,  30  N.  E.  Rep.  428.  —  FOL- 
LOWING Chicago,  St.  L.  &  P.  R.  Co.  v. 
Barnes,  2  Ind.  App.  213. — Ohio  (S«»  Al.  R.  Co. 
v.   Trapp.  4  Ind.  App.  69,  30  N.  E.  Rep.  812. 

187. to  support  special  finding 

of  negligence  not  directly  alleged.— 
Where  the  plaintiff  alleged  in  his  petition 
that  the  negligence  of  defendant  consisted 
in  the  omission  to  keep  its  roadway  clean, 
and  that  it  negligently  allowed  dry  grass  to 
accumulate  and  remain  on  the  line  of  its 
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rii,'lit  of  way.  and  the  jury  returned  a  special 
lliulin^;  that  the  fire  was  caused  by  a  defec- 
tive engine,  in  allowing  coals  of  fire  to  drop 
from  the  lire  box  and  ignite  the  dry  grass 
•  III  the  right  of  way,  the  special  finding  and 
general  verdict  of  tile  jury  were  in  accord 
with  the  allegations  of  the  petition,  not- 
withstanding the  fact  that  the  petition  con- 
tained no  statement  charging  that  the  en- 
gine was  defective.  /V.  Sco//,  W.  &*  IV. 
A'.  Co.  V.  Tiibbs,  49  Am.  (&>•  Eiij;.  R.  Cas.  6S5, 
47  A'li/t.  630,  28  J'ac.  Kep.  612.— DiSTiN- 
(ji;isniN(;  St.  Louis  &  S.  F.  K.  Co.  v. 
Fud.ue.  39  Kan.  543. 

188.  Necessity  of  alloffiii;;  iie{;li- 
jjeiioe  as  nffccttMl  by  .statute.— Where 
the  action  is  under  Iowa  Cotle,  ^  1289,  neg- 
ligence is  presumed  fr(jm  ])roof  that  dam- 
age was  done  to  plaintifl's  property  by  fire 
from  defendant's  locomotive ;  and  it  is  not 
necessary  to  allege  that  the  company  was 
negligent.  Rose  v.  Chicago  &•  N.  II'.  R. 
Co..  72  /cnoa  625,  34  A'.  IV.  Rep.  450. — Fol- 
lowing Small  V.  Chicago,  R.  I.  &  P.  R. 
Co.,  50  Iowa  341. — Seska  v.  Chicago.  M.  &• 
^t.  r.  R.  Co.,  77  Iowa  137,  41  A^.  IV.  Rep. 
396. 

Under  par.  1321,  Kan.  Gen.  St.  1SS9,  it  is 
only  necessary  to  allege  and  prove  that  the 
fire  complained  of  was  caused  by  the  op- 
eration of  the  defendant's  railway  to  make 
out  a /;vV//(7/<z(r/Vcase.  Ft.  .Scott,  U'.&'IV. 
R.  Co.  V.  Tubbs,  49  Am.  &*  I'-'ig'  ^^-  Cas.  685, 
47  Kan.  630,  28  Pac.  Rep.  612.  .SV.  Louis  &^ 
S.  F.  R.  Co.  V.  Snaveley,  47  Kan.  637,  28 
J^ac.  Rep.  615. 

18)>.  Siillicieiiey  of  declaration  in 
action  lor  causing:  death.— The  count 
in  plaintifl's  declaration  to  the  effect  "  il.at 
it  was  tlie  duty  of  the  defendant  to  keep 
his  locomotives  in  such  condition  that  they 
would  not  permit  sparks  to  escape  from 
them  and  burn  up  and  injure  the  property 
of  the  plaintiff  and  said  intestate,  or  de- 
stroy the  life  of  said  plaintiff  or  said  intes- 
tate, or  cause  the  death  of  either  of  them ; 
yet  the  defendant,  not  regarding  its  said 
duty,  did  not  keep  its  said  locomotives  in 
such  condition  and  repair  that  sparks  would 
not  escape  therefrom,  but  negligently  suf- 
fered one  of  its  locomotives  to  be  so  out  of 
repair,  etc.,  by  means  whereof  sparks  were 
thrown  from  a  locomotive  engine,  etc.,  then 
and  there  igniting  the  said  dwelling  house 
in  which  the  said  plaintiff  and  the  said 
Thomas  Rajnowski  were  living,  and  the 
said  dwelling  house  was  entirely  consumed 


by  fire ;  and  when  said  house  was  so  con- 
sumed the  intestate  was  sleeping  in  said 
dwelling  house,  and  was  consumed,  etc., 
causing  his  instant  death;  and  the  deatli  of 
said  intestate  was  so  caused  without  any 
negligence  done  by  him  or  said  plaintill, 
etc."— states  a  suthcient  cause  of  action. 
Rajmnoski  s.  Detroit,  li.  C.  &*  A,  R.  Co.,  ~.\ 
Mich.  20,  41  A\  W.  Rep.  847.       ^ 

c.  Alleging  Absence  of  Negligence  on 
Plaintiff's  Part. 

lUO.  Indiana— Necessity  of  the  al- 
le{;ation.  -  In  an  action  by  an  adjoining 
proprietor  f<jr  damages  to  plaintiff's  prop- 
erty caused  by  fire  escajiing  from  the  de- 
fendant's locomotives,  the  complaint  should 
not  only  allege  negligence  on  the  part  of 
the  defendant,  but  alscj  that  the  plaintiff 
was  without  negligence.  Wabash,  St.  L. 
&•  I'.  R.  Co.  v.  Johnson,  96  /mi.  44. 

A  complaint  charging  that  defendant 
negligently  and  without  fault  of  the  plain- 
tiff allowed  fire  to  escape  from  its  loco- 
motive, whereby  plaintiff's  property  was 
burned,  is  bad  on  demurrer,  because  it  does 
not  show  that  the  plaintiff's  negligence  <iid 
not  contribute  to  the  burning,  though  it 
does  show  that  it  did  not  contribute  to  the 
escape  of  the  fire.  IVabash,  St.  L.  iS-»  P.  R. 
Co.  v.  Johnson.  96  Ind.  62. 

11>1. and   its  sulliciency.— In   a 

suit  to  recover  for  projierty  destroyed  by 
fire,  the  complaint  must  show  by  direct  aver- 
ment that  there  was  no  negligence  by  the 
plaintiff  contributing  to  the  injury,  and  the 
allegation  that  tlie  fire  was  snffeicd  to  es- 
cape without  the  fault  of  the  plaintiff  is 
not  sufficient.  Wabash,  St.  I..  6-  /'.  R.  Co. 
V.  Johnson.  96  Imt.  40.  — DisriNntJisniNC, 
Louisville,  N.  A.  &  C.  R.  Co.  -,'.  Krinning, 
87  Ind.  351  ;  Indianapolis  k  C.  R.  Co.  'v. 
Paramorc,  31  Ind.  143;  Pittsburgh,  C.  \' 
St.  L.  R.  Co.  V.  Nelson,  51  Ind.  150. — Dis- 
TINGUISHKI)  IN  Indiana,  R.  k  \V.  R.  Co.  v. 
Overman,  29  Am.  &  Eng.  R.  Cas.  161,  no 
Ind.  ^i^.— Louisville,  M.  A.  &^  C.  R.  Co.  v. 
I^ockridge,  22  Am.  &»  Eng.  R.  Cas.  649,  93 
/«(/.  191. 

An  averment  in  the  complaint  that  the 
fire  and  damage  were  not  caused  by  any 
negligence  on  the  part  of  the  plaintiff  suffi- 
ciently negatives  contributory  negligence. 
Pittsburgh,  C.  <?-  .SV.  L.  R.  Co'  v.  /lixon,  32 
Am.  &^  Fng.  R.  Cas.  374,  no  /mi.  225.  11 
.V.  E.  Rep.  285. 
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In  an  action  against  a  railroad  company 
for  injuries  occasioned  by  its  negligently 
permitting  fire  to  escape  from  its  right  of 
way  to  plaintitl's  land,  the  complain:  need 
not  allege  what  precaution  was  taken  by  the 
plaintill  to  avoid  the  injuries,  but  it  is  sulli- 
cient  to  aver  that  the  plaiiilifT  was  without 
fault.  C/iicai(o,  St.  L.  &*  P.  R.  Co.  v. 
Partus,  2  Ind.  App.  213,  28  A'.  A".  Rep.  328. 
—  FoLLowKU  IN  Ohio  &  M.  K.  Co.  V. 
Wrape,  4  Ind.  App.  100. 

lO'J.  Nci'tl  not  lio  ulh'Kud  in  North 
Dakota.— In  an  action  for  damages  caused 
by  lire  set  out  by  defendant's  engine,  the 
want  of  contribut(jry  negligence  on  plain- 
till's  part  need  not  be  alleged  and  proved 
by  him  to  make  out  his  case.  (Jraiii  v. 
Northern  Pac.  R.  Co.,  45  Am.  &•  Eii^.  R. 
Cas.  544,  I  A'.  Dak.  252.  46  N.  IV.  Rep.  972. 
— AiM'KuviNc;  Washington  «S  G.  R.  Co.  v. 
Gladinon,  15  Wall.  (U.  S.)  401  ;  Indianajiolis 
&  St.  L.  R.  Co.  V.  Horst,  93  U.  S.  291 ;  Wil- 
son V.  Northern  Pac.  R.  Co.,  26  Minn.  278, 
3  N.  W.  Rei>.  333 ;  Robinson  i>.  Western 
Pac.  R.  Co.,  48  Cal.  409;  Potter  v.  Chicago 
&  N.  W.  R.  Co.,  20  Wis.  533;  Mares  v. 
Northern  Pac.  R.  Co.,  3  Dak.  336,  21  N.  W. 
Rep.  5;  Hickman  v.  Kansas  City,  M.  &  H. 
R.  Co.,  66  Miss.  154,  5  So.  Rej).  225; 
Thoni[)son  v.  North  Mo.  R.  Co.,  51  Mo,  190. 

1»3. nor  ill  AVost  Virginia.— It 

is  not  necessary  for  phiintilTs  to  aver  in  the 
declaration  that  they  were  not  guilty  of 
negligence  which  contributed  to  the  burning 
of  their  property— or  in  other  words,  that 
they  were  not  guilty  of  contributory  negli- 
gence. .'>iiyder  v.  Pittshiir^^h,  C.  &•  St.  I..  R. 
Co.,  II  W.  Va.  14.— Fni.i.owF.l)  IN  Unfried 
V.  Baltimore  &  O.  R.  Co.,  34  W.  Va.  260. 

3.  Defenses.* 

104.  Ooncrally.  —  Persons  who  have 
authorized  the  !isc  of  a  locomotive  on  their 
premises,  and  have  known  of  its  use  and 
acquiesced  in  it,  have  no  right  f)f  action  for 
damage  done  to  their  property  by  fire  set 
by  sparks  from  such  locomotive.  Spear  v. 
ilarquette,  //.  ^-  O.  R.  Co.,  8  .////.  iS-  Eni^. 
R.  Cas.  722,  49  Afnh.  246,  13  A^.  IV.  Re}. 
610. 

Where  a  married  woman  and  another  sue 
jointly  f(jr  the  destruction  of  hay  grown 
and  cut  on  the  married  woman's  land,  the 


*  For  Contributory  negligence  as  a  defense, 
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company  cannot  defend  (jn  the  ground  tiiat 
the  contract  between  the  two  plainiilis  was 
invalid  because  one  was  a  married  woman. 
Eddy  V.  Lafayette,  49  Eed.  Rep.  <So7,  4  U.  S, 
App.  247.  I  C.  C.  A.  441. 

The  defense  being  that  the  fire  was  .set 
out  by  a  contractor  not  under  the  control 
of  the  defendant,  and  this  ([ue.^tion  having 
been,  on  sufficient  evidence,  under  proper 
in.structions,  submitted  to  the  jury  and 
found  against  the  defendant,  the  judgment 
should  be  affirmed,  /'c  /./\s,i  v.  M/sioin i 
Pac.  R.  Co.,  36  Mo.  App.  706. 

105.  insiiranc«>  ol'tlu'  property.*— 
Where,  by  the  actionable  lugligence  of  a 
company,  fiie  from  its  locomotive  is  com- 
municated to  adjoining  proijcrty,  which  is 
thereby  consumed,  the  owner  of  such  prop- 
erty can  recover  his  entire  loss  from  sujli 
company  without  regard  to  any  insurance 
thereon.  In  such  case,  the  fact  that  such 
property  at  the  time  of  its  destruction  was 
insured,  and  that  the  insurance  companies 
had  since  paid  the  owner  the  amount  of  the 
insurance,  is  not  available  to  the  railroad 
company  as  a  defense.  Ciinnint^ha/n  v. 
Evansvitle  &^  T.  II.  R.  Co.,  23  Aw.  i?--'  AV/j,--. 
R.  Cas.  347,  102  Ind.  47S,  52  Am.  Rep.  683, 
I  A'.  E.  Rep.  800. — Rkvikwinc,  Siierlock  v. 
Ailing,  44  Ind.  1S4;  Ohio  &  M.  R.  Co.  v. 
Dickerson,  59  Ind.  317.— AW// oA- v.  Cliieago, 
St.  P.,  M.  &>  ().  R.  Co.,  29  Am.  &--  En^if.  R. 
Cas.  175,  36  J//;/;/.  452,  32  A'.  //'.  AV/.  176. 
Roliinson  v.  ,^V^i'  lirtinsioick  R.  Co.,  23  Xcw 
linin.  323.  — Foi.i.owi.si;  Hradhurn  7'.  Great 
Western   R.  Co.,  L.  R.  10  K.k.  i. 

\\M\,  Ni'gii^'onoc  ol'  aiiollM'r  com- 
pany.— Where  twocompanies  use  the  same 
track  one  cannot  escape  liabilitv  on  the 
ground  that  the  accuiiiulation  of  grass  and 
rubbish  causing  the  fire  was  the  result  of 
carelessness  of  the  other,  where  it  appears 
there  woukl  have  been  no  fire  but  for  its 
own  negligence,  which  was,  therefore,  the 
primary  cause.  Genum^  s.  Xeu<  ^'orlc  &^  N. 
E.  R.  Co.,  50  A'.  J'.  S.  R.  511,  66  J/„n  632. 
21  A'.  I'.  Supp.  97.  Slossen  v.  Piir/aif^ton, 
C.  R.  (T^  A'.  A'.  Co.,  1 1  Am.  &*  En^;..  R.  Cas. 
67,  60  lo-iiui  215,  14  A'.  W.  Rep.  244. 

li>7.  I*roliihit<><l  by  owner  (Voni 
oxtin^-nisliin^-  fin;.— In  making  railroad 
cr)rporatij)ns  insurers  against  the  conse- 
quences of  fire  communicated  by  engines, 
the  law  implies  the  right  and  duty  on  their 


*See  also  ,/«/<•,  138;  post,  301;  Fire  I.n- 
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part  to  put  it  out  when  communicated. 
How  tlicy  would  be  aflected  by  a  pro- 
liibition  froni  the  owner  to  enter  upon  the 
land  for  the  purpose,  (juarc.  Siiinnonds  v. 
i\tw  York  is*  N.  E.  K.  Co.,  23  .liii.  &*  Eng. 
l\.  C(/y.  3f>y,  52  Conn.  264,  52  //;//.  Rep.  5S7. 

11)8.  S<>(tltMii«>iit  with  piirt  owner 
of  property. — Wnerclhc  landowner  and 
plaintifl,  ihc  owner  of  a  saw  mill,  were  jointly 
•I'.t'jrcsted  in  lof^s  cut  and  sawed  by  plaintilT, 
and  wliicli  were  burned  by  defendani's  ne(;- 
lii^ence.a  selllcnient  between  the  landowner 
and  the  railroad  did  tiot  bar  plaintitT's  suit 
to  recover  (or  his  interest,  and  i)arol  evi- 
dence was  admissible  to  show  tiiat  a  settle- 
ment receipt  was  only  for  the  interest  of  the 
land(jwncr.  Haverly  v.  State  Line  &*  S.  R. 
Co.,  125  /'<!.  St.  116,  17  .///.  Rt/>.  224. 

IIMK  Violation  of  law  by  itlaintifF. 
—  When  stacks  of  grain,  etc.,  placed  within 
ihc  1  rohibited  distance  of  a  railroad  right 
of  way  arc  destroyed  by  fire  resulting  from 
the  negligence  of  the  railroad,  it  cannot,  in 
an  action  against  it,  grounded  on  such  neg- 
ligence, be  permitted  to  plead  sucli  unlaw- 
ful act  as  a  defense.  Reeti  v.  A/Zs-iotirt  Pac. 
R.  Co.,  50  Mo.  App.  504.— Reviewing  Sut- 
ton V.  Wauwatosa,  29  Wis.  21. 

1200.  Contract  exempting:  com- 
pany from  liability. — .A  contract  which 
e.xempts  a  company  from  liability  for  dam- 
ages by  reason  of  fire  communicated  to 
buildings  placed  on  the  company's  right  of 
way  with  its  consent,  is  not  void  as  against 
public  policy.  Griswold  v.  Illinois  C.  R. 
Co.,  {lo7va)  57  Am.  &*  Entf.  R.  Cas.  59,  57 
iV.  IV.  Rep.  844 ;  reverxinir  56  Am.  &*  Eng. 
R.  Cas.  100,  53  N.  \V.  Rep.  295. 

Section  1289  of  the  Code  of  Iowa,  making 
comi):inies  absolutely  liable  for  negligently 
setting  out  fires,  does  not  aflect  the  validity 
of  a  contract  between  the  Cf)mpany  and  one 
who  places  buildings  upon  its  right  of  way, 
e.xempting  the  comi)any  from  liability  for 
damages  by  reason  of  fires  negligently  or 
o'herwise  communicated  to  such  buildings. 
Griswold  V.  Illinois  C.  R.  Co.,  (/imui)  57  ///;/. 
<S-  Eng.  R.  Cas.  59,  57  A'.  W.  Rep.  844 ;  re- 
versing 56  Am.  &*  Ettg.  R.  Cas.  100,  53  A'. 
IV.  Rep.  295. 

4.   Evidence. 

a.  Admissibility  on  Part  of  Plaintiff,  Gen- 
erally. 

201.  To  show  p1aintilf'.s  title  or 
o^YnerMllip. — Where  two  persons  sue  for 


the  burning  of  a  mill,  one  ('(  tla;  plaintifTs 
may  testify  that  the  building  behjuged  to 
himself  and  his  co-plaintitT,  instead  of  iti- 
troducing  the  deed  or  other  evidence  of 
title.  Where  no  issue  is  made  as  to  plain- 
tifl's  title,  it  is  not  necessary  to  prove  the 
same  by  the  best  evidence.  Cl/iid^o,  St.  /'., 
M.  <r-  O.  R.  Co.  V.  Ciill'crt.  52  led.  Rip.  711, 
10  U.  S.  App.  375,  3  C.  C.  A.  264, 

In  an  action  (or  the  <lestruction  of  a 
house'  by  the  cidpable  negligence  of  an  em- 
ploye o(  ilefenclant  it  was  competent  Iv) 
prove  ownership  by  parol,  by  showing  e.\- 
clusivc  possession  of  the  premises.  Racific 
Exp.  Co.  \.  Dunn,  81  lex.  85,  16  .V.  //•.  AV/. 
792.  — Al'Pi.li;i)  IN  Dallas,  P.  &  S.  E.  K.  Co. 
V.  Day,  3  Te.x.  Civ.  App.  353. 

In  an  action  for  destroying  hay  cut  on 
another's  land,  it  was  proper  to  allow  plain- 
tilTs  to  show  that  the  hay  was  cut  on  land 
which  they  leased  of  E.,  and  to  show  by  E.'s 
own  testimony  that  he  had  controlled  atid 
had  paid  taxes  <yti  tiie  land,  as  agent  of  the 
owner,  for  about  fifteen  years;  that  he  had 
leased  it  for  the  owner,  and  thai  he  had 
sold  the  hay  on  it  to  one  of  the  [)laituifTs. 
This  was  relevant  and  competent  to  show 
their  title  to  the  hay.  Metsgar  v.  Cliicago, 
M.  &*  St.  P.  R.  Co.,  76  Io7i>a  387,  41  A'.  IT. 
Rep.  49. 

In  an  action  to  recover  damages  for  in- 
juries to  land  caused  by  fire,  the  evidence 
showed  that  ])laintifl's  husband  bought  the 
land  and  received  a  deed  therefor ;  tli.nt 
part  of  the  purchase  money  was  paid  bef 
her  husband's  death,  and  the  balance  by  . 
afterwards;  that  by  the  husband's  will,  du 
probated,  whatever  title  he  had  passed  to 
her,  and  that  she  or  her  husband  had  been 
in  the  exclusive  possession  and  control  of 
the  land  (or  about  eleven  years.  Held,  that 
the  evidence,  if  unrebutted,  was  sufTicient 
to  establish  the  plaintiff's  right  to  maintain 
the  action.  Ft.  JVort/t  &^  N.  O.  R.  Co.  v. 
Jf'allaee,  40  Am.  &•  Eng.  R.  Cas.  24S,  74 
Tex.  58 1,  12  .S".  W.  Rep.  227. 

202.  To  sliow  al>seiice  of  <*ontrib- 
iitory  nofjliyenco. —  In  an  action  for 
burning  a  building  which  was  within  the 
lines  of  the  right  of  way,  evidence  is  ad- 
missible to  show  that  it  was  so  erected  by 
the  consent  of  the  company  for  convenience 
in  handling  freights.  Grand  Trunk  R.  Co. 
V.  Rii/iardson,  91   U.  S.  454. 

Where  a  company  is  sued  for  burning  an 
elevator  situate  near  llie  track,  it  is  proper 
to  admit  evidence  on  behalf  of  plaintiff  to 
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show  ihut  the  coinpuny  had  otTcrcil  to  haul 
hiinl>er  at  lialf  rates  to  build  another  ele- 
vator on  the  site  of  the  one  burned,  as  it 
tciuls  to  sliow  that  both  the  company  and 
plaiiuilf  regarded  the  place  as  reasonably 
suitable  and  safe.  Toledo,  St.  L.  <S>»  A',  C, 
K.  Co.  V.  Oswald,  41  ///.  ////.  5yo. 

A  plaititill  is  not  chargeable  with  con- 
trilniiory  negligence  for  not  doing  an  act 
which,  if  done,  would  have  alTordcd  no  i)ro- 
tection.  So  where  the  action  is  to  recover 
for  hay  burned  in  stacks,  sonic  of  which 
were  plowed  around  and  others  not,  it  is 
competent  for  him  to  prove  that  plowing 
would  not  stop  the  f)rogress  of  such  a  fire. 
I.tuiis  V.  Cliici\i;o,  M.  i5-»  St.  I\  R.  Co.,  57 
Imcii  127,  10  N.  ir.  l\t'f>.  336.  —  DisiiN- 
i;uisiiKiJ  IN  Comes  v.  Chicago,  M.  iS:  St.  I'. 
R.  Co.,  78  Iowa  391.  KKKEKkr.D  lo  in 
Ormond  v.  Central  Iowa  R.  Co.,  58  Iowa 

IV- 

Hut  in  such  a  case,  evidence  tiiat  it  was 
the  custom  of  the  neighborhood  not  to  plow 
around  tlic  stacks  is  not  competent  for  the 
p'-[)osc  of  showing  a  want  of  contributory 
negligence.  Plaintiff  was  bound  to  exer- 
cise ordinary  care,  regardless  of  what  others 
did.  Ormond  v.  Central  lo^ua  R.  Co.,  58 
hnoa  742,  13  N.  W.  Rep.  54.  —  DisriN- 
(iUiSHiNG  Kesec  v,  Chicago  k  N.  VV.  K. 
Co.,  30  Iowa  78.  Rekkuring  to  Small  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  55  Iowa  582; 
Lewis  V.  Chicago,  M.  &  St.  P.  R.  Co.,  57 
Iowa  127. 

20n.  To  hIiow  coiii|miiy*.s  iiofrli- 
{foiu'O.*— It  is  competent  for  a  {JaintilT  to 
prove  by  a  witness  who  was  on  the  track  fif- 
teen minutes  after  a  train  passed,  tliat  lie 
noticed  coals  on  and  near  the  track  as  big 
as  his  thumb;  tliat  the  wind  was  from  tlie 
west,  fi  that  he  saw  coals  fifty  feet  east  of 
the  ti.ick,  and  that  he  saw  several  stumps 
on  fire  several  feet  from  the  track,  and  that 
these  were  not  more  than  forty  to  sixty  rods 
from  plaintiff's  building,  which  was  burned. 
/;,-//f/„  r^r  V.  Milwaukee,  L.  S.  iS-  W.  R.  Co., 
7  A,  &•  Enj^.  R.  Cas.  505,  55  ]]'ts.  106,  12 
N.  W.  Rep.  416.— Rfxcnciled  in  Gibbons 
V.  Wisconsin  Valley  R.  Co.,  13  Am.  &  Eng. 
R.  Cas.  469,  58  Wis.  335.  Reviewed  in 
Cummings  v.  National  Furnace  Co.,  60  Wis. 
603. 

In  an  action  for  firing  plaintiff's  woods. 


*  Admissibility  of  evidence  of  negligence, 
where  property  is  destroyed  by  (ire,  see  note,  38 
Am.  Dec  73. 


proof  that  defendant  did  not  give  notice  to 
every  person  living  within  a  mile  of  the 
place  intended  to  be  fired  is  not  com|)etent 
if  plaintifl  wjis  notified.  Saussy  v.  South 
Fla,  R.  Co.,  22  Fla.  327. 

The  plaintiff  exhibited  to  the  jury  an  old 
worn  and  torn  spark  arrester  as  one  of  the 
defendant's.  The  evidence  showerl  that  it 
was  found  (jn  defendant's  road  a  nionili  be- 
fore the  fire  compl.iiiird  of  took  jjlace,  and 
could  not  have  been  in  use  at  tlu;  time  of 
the  fire.  Held,  that  its  admission  c<ndd 
have  scrvcfl  no  purpose  but  to  innaine  and 
prejudice  the  minrls  of  the  jury,  and  was 
therefore  error.  Keniiry  v.  Hannibal  &* 
St.  J.  R.  Co.,  70  Mo.  243. -Follow i;i)  in 
Hull  V.  Missouri   Pac.  R.  Co.,  17  Mo. -App. 

t^04.  To  show  iM'j;Ilf;<'ii<-(>  in  n'- 
N|MM't  to  tlM!  const riirt  ion  ot°  IIm>  <>n- 
iu;in<^ — Proof  of  the  dcfefitivc  condition  of 
the  grate  allachfd  to  the  smoke-stack  of  the 
engine  as  a  spark  arrester,  by  a  witness  who 
was  on  the  engine  at  the  time  the  fire  hap- 
pened, and  who  shf)rtly  afterwards  saw  the 
grate,  but  did  not  st;e  it  either  before  or  on 
the  day  of  tiie  fire,  although  not  conclusive 
as  to  the  condition  of  the  grate  at  the  time 
of  the  fire,  was  evidence,  and  proper  to  go 
to  the  jury.  Ryan  v.  Gross.  68  Md.  377,  11 
Cent.  Rep.  502,  12  Atl.  Rep.  115,  16  ////.  Rep. 
302. 

When  the  fire  is  shown  to  have  been 
caused,  or  in  the  nature  of  the  case  coulfl 
only  have  been  caused,  by  sparks  from  an 
engine  which  is  known  and  identified,  the 
evidence  should  be  confined  to  the  con- 
dition, management,  and  practicd  operati<in 
of  that  engine;  and  testimf)ny  tending  to 
prove  d(;fects  in  other  engines  of  the  com- 
pany is  irrelevant  and  inadmissible.  Hen- 
derson v.  Pliiladelpliia  (S-^  /'.  /\'.  Co.,  48  Am. 
&^  Eni;.  R.  Cas.  16,  144  Pa.  St.  461,  22  Atl. 
Rep.  851. 

20R.  To  show  Iial>itiial  noi;;li{;eneu 
ill  use  of  dt'ffftive  on{>in«\s.— When  a 
fire  is  started  by  a  locomotive  which  cannot 
be  identified,  the  plaintiff  may  introduce 
evidence  showing  the  habitual  use  by  the 
company  of  improper  spark  arresters.  Go^ven 
V.  Glaser,  {Pa.)  10  Atl.  Rep.  417. 

But  the  evidence  is  properly  confined  to 
such  as  tends  to  show  the  prevalence  of 
such  "habit"  at  or  about  the  time  of  the 
fire  complained  of.  Davidson  v.  St.  Paul, 
M.  <S-  M.  R.  Co.,  23  Am.  .S^  Enj^.  R.  Cas. 
352,  34  Minn.  51,  24  N.  IV.  Rep.  324. 
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The  court  admitted  evidence  that  defend- 
ant was  in  the  liabit  of  refusing  to  adopt 
certain  apijlianccs  to  modify  the  discharge 
of  snjoivc  from  its  locomotives,  on  account 
of  tiic  cost,  until  after  the  patents  on  them 
had  expired,  tteld,  that  such  evidence 
could  not  explain  whether  the  spark  ar- 
resters used  by  defendant  were  up  to  the 
standard  required, and  was  error.as  tending 
t)  create  a  prejudice  against  defendant. 
l\>vnylviiniii  R.  Co.  v.  Pa^e,  {/'a.)  32  Am. 
C-  /i;a,'.  A".  Cas.  386,  1 2  A//.  Kep.  662. 

200.  T<>  8I10W  iio{>:ligeiice  in  the 
I'MiisurcnuMit  of  oiigi  lie. —  Evidence  is 
adniissihie  that  defendant  habitually  burned 
^•  >o(i  in  coal-burning  engines,  and  that 
birning  wood  increases  the  chances  of  set- 
tin;.;  oat  tires.  St.  Joseph  &*  D.  C.  A\  Co.  v. 
C/iiisi',  1 1  A'i«.  47. 

The  use  of  an  e.xcessive  amount  of  steam, 
or  other  facts  connected  with  the  operation 
of  a  triiin,  are  conipineiit  evidence  in  an  ac- 
tion for  damages  for  fires  alleged  to  have 
been  set  by  a  locomotive,  to  determine 
whether  or  not  the  company  has  failed  to 
exercise  due  diligence  in  the  operation  of  its 
train.  McConnuk  v.  C/iicaj^o,  K.  I.  &-  P. 
K.  Co.,  41  loavii  193. 

Where  plaintiff  oflers  to  prove  that  other 
engines  had  frequently  passed  the  same 
place  under  similar  conditions  of  wind  and 
weather  without  causing  fires,  it  is  not  nec- 
essary that  all  the  conditions  of  wind, 
weather,  and  everything  else  connected 
with  the  passage  of  each  of  the  engines  pre- 
viously passing  shall  be  exactly  like  all  the 
conditions  of  wind,  weather,  and  everything 
else  connected  with  the  passage  of  the  en- 
gine which  caused  the  fire  in  order  that 
Slid  proof  may  be  admitted  in  evidence. 
Atchison,  T.  5-  S.  F.  P.  Co.  v.  Stavfoni,  12 
A'f«.  354,  8  .Int.  Py.  Rep.  230. 

207.  To  show  ne{{ll|foiice  in  por- 
inittint;  coinlnistibh's  on  riju^ht  of 
way.— If  a  company  permits  dry  grass  to 
remain  standing  between  the  railroad  track 
an<l  the  fence,  in  such  quantities  as  to  show 
negligence,  evidence  of  the  fact  is  admis- 
sible. Henry  v.  Southern  Pac.  P.  Co.,  50 
Cixl.  176,  12  Am.  Ky.  Pep.  168.  Toledo,  W. 
&^  ir.  P.  Co.  V.  Wand.  48  Ind.  476.— Fol- 
lowed IN  Indianapolis,  B.  &  W,  R.  Co.  v. 
Clem,  ;i  Ind.  591. 

Such  evidence  is  admissible  as  bearing 
upon  the  degree  of  care  necessary  in  oper- 
ating the  locomotives.  Cantlon  v.  Eastern 
P.  Co.,  45  Minn.  481,  48  A'.  W.  Pep.  22. 


Such  evidence  is  admissible  in  a  statutory 
action  without  proving  where  the  e.\terit)r 
lines  of  the  locati'  are.  Thatcher  \.  Maine 
C.  P.  Co.,  85  Me.  502,  27  At  I.  Rip.  519. 

Where  a  company  is  charged  with  gross 
negligence  in  burning  plaintitT's  warehouse! 
and  there  is  evidence  that  the  trainmen  took 
burning  packing  from  a  hot  box  and  left  it 
a  foot  or  two  from  a  raised  platform  that 
extended  to  the  warehouse  at  the  time  a 
strong  wind  was  blowing  in  the  direction  of 
the  house,  further  evidence  is  admissible  to 
show  that  there  were  combustible  materials 
under  the  platform  near  where  the  burning 
packing  was  left.  Whiting  v.  Chicago.  M. 
&^  St.  P.  P.  Co.,  5  Dak.  90,  37  A'.  U '.  Pep. 

208.  To  show  proxiinntc  cniise  of 
fire. — In  an  action  to  recover  for  loss  by 
fire  oi  certain  household  goods  situated  in 
a  house  located  four  hu.idred  and  twenty- 
one  feet  from  defendant's  right  of  way,  after 
proof  that  shortly  before  the  fire  one  of 
the  defendant's  engines  had  passed  along  its 
road,  that  a  pile  of  lumber  on  its  right  of 
way  h:.d  been  set  on  fire,  and  that  a  liard 
wind  was  blowing  at  the  lime  from  the  lum- 
ber pile  toward  the  plaintiff's  house,  the 
plainiifl  introduced  evidence,  against  de- 
fendant's objection,  that  charred  shingles, 
after  the  fire  d  on  the  same  day,  were 
found  a  quar'tt  of  a  mile  beyond  plaintiff's 
house,  and  in  the  direction  the  wind  was 
blowing.  Held,  that  the  evidence  was  ad- 
missible as  tending  to  show  ilie  source  of 
the  fire  whereby  plaintiff's  projjerly  was  de- 
stroyed, and  that  an  instruction,  asked  by 
the  defendant,  that  from  the  facts  proven 
no  inference  could  be  drawn  as  to  the 
source  of  the  fire,  was  rightly  rejected. 
Knight  v.   Chicago,  P.  I.  &>  P.  P.    Co.,  Si 

Ii'7k-:1  310.  46  X.    W.    Rep.    I  I  12. 

20!>.  liCtfrrs  of  |n-esi<lent  ndinit- 
tiiiR-  liaMlify.— Letters  from  the  preside  nt 
of  a  railroad  company,  written  after  the  de- 
struction of  goods  by  fire,  admitting  the 
liability  of  his  company  therefor,  arc  not 
evidence  against  the  corporation  in  an  action 
brought  to  recover  for  such  loss.  Piidvicnt 
Mfg.  Co.  v.  Coliiml'ia  (T—  G.  P.  Co.,  16  Art. 
(S-*  Eng.  I\.  Cas.  194,  19  .So.  Car.  353. 

210.  Itor.ivs  of  <'oiiiimii.v— DrposJ- 
tioiiH  of  eniployes.  —  The  Incomotive 
superintendent  and  loco|rotivc  foreman  of 
a  company  arc  "  cfTicers  <  f  the  cnriHuatinn  " 
who  may  be  cximiined  ;is  provided  in  H.  S. 
O.  (1877),  c.  50,  §  136  (1),  and  the  evidence 
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of  such  officers  as  to  the  conditions  of  the 
respective  engines  and  the  difference  as  to 
danjje  from  fire  between  a  wood-burning 
and  a  coal-burning  engine,  taicen  under  said 
section,  was  properly  admitted  on  the  trial. 
And  certain  books  of  the  company  contain- 
ing statements  of  repairs  required,  on  these 
engines  among  others,  were  also  properly 
admitted  in  evidence  without  calling  the 
persons  by  whom  the  entries  were  made. 
Ca/iada  All.  A'.  Co.  v.  Moxley,  1 5  Can.  Sup. 
Ct.  145;  affirming  14  Ont.  App.  309. 

211.  Company's  subsequent  acts  ns 
ndiiiissioiis  of  liability.— In  an  action 
under  So.  Car.  Gen.  St.  §  1511,  to  recover 
damages  for  personal  property  destroyed  by 
fire  beyond  defendant's  right  of  way,  testi- 
mony is  inadmissible  to  prove  that  defend- 
ant had  paid  for  cotton  burned  at  the  same 
time,  which  had  been  received  by  the  com- 
pany for  carriage.  T/ionipson  v.  likliinond 
&•  D.  R.  Co.,  24  So.  Car.  366. 

212.  Iiicrcas4Ml  precaiit  ions  of  eoiii- 
paiiy  alter  tlic  lire.* — Where  a  company 
is  sued  for  burning  plaintiff's  pjroperty  by 
sparks  from  a  locomotive,  it  is  proper  to  ad- 
mit evidence  that  the  company  cmjiloyed 
more  men  along  the  track  after  the  fire,  as 
tending  to  show  negligence  in  not  employ- 
ing enough  men  before  the  fire.  W'tstfall 
v.  Erie  R.  Co..  5  Hun  (N.  K)  75.— Distin- 
GUISHINO  Dougan  v.  Champlain  Transp. 
Co.,  56  N.  Y.  I.  Reviewing  Sheldon  v. 
Hudson  River  R.  Co.,  14  N.  Y.  218;  Field 
7'.  New  York  C.  R.  Co..  32  N.  Y.  339. 

21.1.  Cireiimstniitial  evideiiee.— In 
an  action  for  the  burning  of  plaintiff's  barn 
by  sparks  emitted  from  an  engine,  proof  of 
tiie  burning  may  be  made  by  circumstantial 
evidence,  and  where  the  evidence  is  conflict- 
ing it  is  the  province  of  the  jury  to  pass 
upon  the  conflict.  Gulf,  C.  &*  S.  F.  R.  Co. 
V.  //,>//.  1 1  A»r.  &>  Eng.  R.  Cas.  72,  i  Tex. 
.l/'/>.  {Civ.  C.Ki.)  477. 

Kvidcnre  that  smoke  was  seen  along  de- 
fendant's railroad  just  after  a  train  passed 
is  not  objectionable  on  the  ground  that  it  is 
not  the  best  evidence  of  afire:  that  proof 
of  the  fire  itself  should  have  been  introduced, 
where  there  is  no  evidence  that  any  wit- 
nesses saw  the  fire  itself.  Litii-  /•>.•'<•  vT'--  If. 
R.  Co.  V.  Hfhtierick,  29  ///.  .  ///.  270. 

The  complaint  nlleged  that  the  fito  was 
first  communicated  to  rubbish  negligently 
permitted    to    accumulate    un    defendant's 

•See  also  EvinF.Ncc,  84-HH. 


right  of  way,  two  and  a  half  miles  from 
plaintiff's  land.  Held,  that  evidence  of  tlie 
dryness  of  the  season,  the  strength  and 
direction  of  the  wind,  and  the  character  of 
the  intervening  country,  was  admissible  on 
behalf  of  plaintiff.  Marvin  v.  Cliicago,  M. 
6-5/.  P.  R.  Co.,  45^/;//.  &- Eng.  R.  Cos. 
540,  79  Wis.  140,  47  A'.  IV.  Rep.  1 123.  Jom-s 
V.  Micliigan  C.  R.  Co.,  25  Am.  iS^  Eng.  R. 
Cas.  482,  59  Mich.  437,  26  N.  \V.  Rip.  662. 

214.  Opinion  evidenee.— In  an  ac- 
tion to  recover  for  damage  •  ;  fire  to  grass 
and  a  grove,  plaintiff,  after  :-vaiing  that  he 
liad  examined  them  since  the  fire,  was  per- 
mitted to  testify  how  he  found  them,  and 
what  effect  the  fire  had  upon  them.  Held, 
not  vulnerable  to  the  olDJection  that  the 
witness  did  not  state  facts,  but  only  his 
opinion.  Jirooks  v.  Chicfigo,  M.  &>  St.  P. 
R.  Co.,  32  Am.  &•  Eng.  R.  Cas.  383,  73  AfTid 
179.  34  A'-  "'•  R<^P-  fios. 

Where  it  becomes  material  to  prove  in 
what  part  of  a  building  a  fire  originated,  it 
is  error  to  perm  it  a  witness,  who  did  not 
see  the  beginning  of  the  fire,  to  state  in 
what  part  it  originated,  basing  his  conclu- 
sion upon  circumstances  and  appearances 
when  he  first  saw  the  fire.  Wood  v.  Chi- 
cago, M.  &0  St.  P.  R.  Co.,  40  Wis.  58  2. 

215.  Violati<»n  of  ordinance  l>y 
company.  —  Where  a  railroad  company's 
switch  house  burns,  which  causes  plaintiff's 
ice  house  near  by  to  burn,  a  municipal  or- 
dinance prohibiting  the  ])Utiing  up  of  any 
stovepipe,  unless  conducted  into  a  brick  or 
stone  chimney,  is  proper  as  affecting  the 
company's  negligence,  where  the  evidence 
shows  that  a  stovepipe  in  the  switch  house 
was  not  put  up  in  conff)rmity  with  the  or- 
dinance. Rriggs\.  Ncio  York  C.  C"^  //.  R. 
R.  Co.,  72  X.  Y.  26.— F(M.U)WFi)  IN  Olden- 
burg V.  New  York  C.  &  H.  R.  R.  Co.,  29  N. 
Y.  S.  R.  S3r). 

Hut  violation  of  the  ordinance  is  not  evi- 
dence of  negligence  which  would  of  itself 
render  the  company  liable,  where  it  appears 
that  it  did  not  contribute  to  the  injury,  or 
where  it  could  not  reasonably  be  inferred 
that  it  did.  Rriggs  v.  Ntio  York  C.  &•  H. 
R.  R.  Co..  72  .\'.    i'.  26. 

210.  W  id  til  of  rii;ht  of  way  as  used 
!>y  company.— Where  the  answer  admits 
that  the  defendant  at  the  time  in  (piestion 
owned  and  operated  the  road  in  question, 
and  where  the  only  question  at  issue  was 
as  to  the  width  of  the  right  of  way  of  such 
railroad— //f/r/,  that  evidence  was  properly 
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introduced  by  plaintiff  to  show  the  widih 
of  the  strip  of  land  upon  each  side  of  the 
track  which  defendant  was  occupying  and 
using  for  right  of  way  purposes,  at  or  just 
prior  to  the  date  of  the  fire  in  question. 
Gram  v.  Northern  Pac.  R.  Co.,  45  A>».  &- 
Eitif.  /\\  Ctis.  544,  I  A'.  DaL  252,  46  /,'.  IV. 
A\/>.  972. 

217.  Ill  rolMittal.  —  The  defendant 
cmnpany  having  introduced  evidence  to 
show  tliat  the  fire  started  outside  of  its 
right  of  way,  it  was  competent  for  plaintiff, 
in  rebuttal,  to  show  the  contrary.  Lanniih.; 
V.  Cliicago,  B.  &*  Q.  R.  Co.,  25  /-Im.  Gr^  ling-  • 
R.  Cas.  493,  68  lowii  502,  27  N.  IV.  Rip. 
47S. 

.After  evidence  by  defendant  of  a  prop- 
er equipment  and  careful  management  of 
the  engine  causing  the  fire,  it  was  error  to 
permiH)roof,  in  rebuttal,  of  other  fires  pro- 
duced by  sparks  escaping  from  othc  en- 
gines of  defendant.  The  sufficiency  of  the 
equipment  and  management  of  the  engine 
occasioning  the  fire  was  the  only  matter 
then  in  issue.  Lester  v.  Kansas  City,  St.  J. 
<&-  C.  li.  R.  Co.,  60  J/o.  265,  9  Am.  Ry.  Rrfi. 
219.— Following  Coale  v.  Hannibal  &  St. 
J.  R.  Co..  60  Mo.  227.— Approved  ix  Pat- 
ton  V,  St.  Louis  &  S.  F.  R.  Co.,  23  .Am.  & 
Eng.  R.  Cas.  364,87  Mo.  WT.—Allard  m. 
Chicago  &*  N.  \V.  R.  Co.,  73  Wis.  165,  40  i\\ 
ir.  Re/>.  6S5. 

218.  Erroneous  ndmissioii,  when 
linriiilesM  error.  —  In  an  action  under 
Mass.  Gen.  St.  ch.  63,  §  loi,  for  fire  kindled 
from  a  locomotive,  no  exception  lies  to 
proof  by  plaintiff  of  the  direction  of  the 
wind  at  a  point  five  miles  distant,  unless 
the  jury  were  misled  as  to  the  direction  at 
the  time  and  jjlace  of  the  fire.  Pierce  v. 
Worcester  &^  A'.  R.  Co.,    105  Afass.    199,  3 

Am.  Ry.  /.V/.  557.  —  Olotixg  Hart  v. 
Western  R.  Corp.,  13  Mete.  (Mass.)  99. 

Testimony  for  plaintitT  to  the  effect  that 
it  was  the  custom  to  break  trains  ;it  that 
point  and  haul  them  up  an  ascending  grade 
in  sections,  which  was  not  done  with  the 
train  in  question,  is.  even  if  erroneously 
admitted,  immaterial,  wliere  the  jury  find 
that  the  engine  was  properly  managed  and 
operated.  Ahbot  v.  Gore,  40  //;//.  &^  /Cn/i: 
R.  Cas.   244.  74  Wis.    509,  43  X.   If.  Rep. 

365- 

Where  the  company  attempted  to  show 
its  diligence  as  to  the  condition  of  the  par- 
ticular locomotive,  by  evidence  tending  to 
prove  that  all  its  locomotives  run  over  its 


road  were  kept  in  substantially  the  same 
condition,  and  that  such  condition  was 
good,  this  evidence  might  be  rebutted  by 
evidence  that  on  previous  (occasions  ami  at 
different  places  the  company's  locomotives 
had  emitted  sparks  which  caused,  or  were 
capable  of  causing,  similar  fires.  Admit- 
ting the  rebutting  evidence  as  a  part  of  the 
plaintiff's  evidence  in  chief,  the  company 
afterwards  having  adduced  evidence  which 
would  have  made  the  plaintiff's  evidence 
admissible  in  rebuttal,  was  only  an  irregu- 
larity, and  not  reversible  error.  East  Tenn., 
V.  (S>»  G.  R.  Co.  v.  Hesters,  90  Ga.  11,  15  5. 
E.  Re/>.  82S.— Foi.LowKu  I.N  East  Tenn.,  V. 
&  G.  R.  Co.  V.  Holt,  90  Ga.  17. 

6.  Admissibility  on  Part  of  Company,  Gen- 
erally. 

210.  To  sliow  tlint  fire  was  of  iii- 
oeiullary  orijflii.— Where  the  origin  of 
the  fire  is  problematical,  and  depends  upon 
inferences  to  be  drawn  from  facts  proved,  it 
is  competent  for  the  defendant  to  introduce 
testimony  having  a  tendency  to  prove  that 
the  fire  was  of  incendiary  origin.  Ireiand 
v.  Cincinnati,  W.  «S«  .)/.  A'.  Co.,  79  Mich. 
163.  44  X.  W.  Rep.  426. 

220. or  eaiiseil  liy  siiioke-stnok 

of  neitrliboriiiiir  factory.— Wheie  the 
question  whether  a  fire  was  communicated 
to  plaintiff's  factory  by  defendant's  engine 
was  sought  to  be  established  from  infer- 
ences drawn  from  the  facts  and  circum- 
stances introduced  in  evidence  tending  to 
prove  it,  the  defendant,  for  the  purpose  of 
placing  all  of  such  facts  and  circumstances 
before  the  jury,  may  show  that  a  station;  rv 
boiler,  with  a  smoke-stack  having  no  spark 
arresters,  was  located  within  a  short  dis- 
tance of  the  factory,  and  was  in  use  at  tlic 
time  of  the  fire;  and  to  show  that  live 
sparks  were  emitted  from  this  smoke-stack, 
a  witness  may  testify  that  some  time  after 
the  fire  a  spark  from  this  smoke-stack,  fell 
upon  and  burned  the  witness's  clothing. 
Ire/and  v.  Cincinnati,  W.  <S-  M.  R.  Co.,  79 
Mich.  163.  44  A^.  W.  Rep.  426. 

221.  To  disprove  plaiiitJft's  owii- 
ersliip— Keeord  of  jiidKiiiciit.— In  an 
action  for  the  destruction  of  the  plaintiff's 
house  by  fire,  where  the  defense  is  that  the 
plaintiff  does  not  own  the  house,  evidence 
is  admissible  to  show  that  the  house  stood 
upon  the  land  granted  by  congress  to  the 
railroad  company,  and  plaintiff  could  have 
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no  interest  in  the  house,  as  a  house  built  by 
one  person  upon  the  land  of  another  with- 
out any  authority  or  agreement  in  respect 
thereto  becomes  a  part  of  the  realty,  and 
tiie  property  in  the  building  rests  in  the 
owner  of  the  soil.  Prescott  &^  A.  C.  R.  Co. 
V.  Rees,  {.ins.)  28  Pdc.  Rep.  1134. 

Defendant  may,  in  order  to  contradict  the 
allegations  of  ownershii),  put  in  evidence 
the  record  of  the  judgment  recovered  by 
another  party  against  an  insurance  com- 
pany for  the  loss.  This  is  some  evidence, 
though  not  strong  or  important,  that  plain- 
titl  was  not  the  owner.  Albert  v.  Nortiiern 
C.  R.  Co..  98  Pa.  SI.  316. 

222.  To  di.sprove  iiwfflijjonet;  — 
Custom  not  to  ciiiploy  watcliiiieii. — 
Some  time  after  a  train  passed  over  a  bridge 
the  bridge  was  found  burning.  It  was  a  dry 
time,  wit!)  a  strong  wind  blowing,  and  the 
fire  soon  spread  to  plaintilT's  property  near 
by.  It  was  claimed  that  if  the  comixmy  had 
kept  a  watchman  at  the  bridge  the  lire  could 
have  been  extinguished,  //eld,  that  evi- 
dence on  behalf  of  the  company  that  it 
was  not  usual  for  roads  in  that  section  of 
the  country  to  employ  watchmen,  was  inad- 
missible. Grand  Triin/i  R.  Co.  v.  /UcJuud- 
son,  91  U.  S.  454. 

22.'t.  To  show  proper  eoiistriK-tioii, 
ooiiditioii,  aiul  iiianaKftMiiciit  of  par- 
ticular enffin*'.— Where  defendan  was 
charged  with  negligence  in  the  construrf.ion 
and  use  of  a  locomotive,  whereby  damage  by 
fire  resulted  to  plaintilT,  it  should  be  al- 
lowed to  show  why  a  netting  finer  than  the 
one  actually  used  by  it  to  prevent  tlie  es- 
cape of  sparks  could  not  be  used  without 
interfering  with  the  working  capacity  of 
the  locomotive.  Carter  v.  A'an.ias  City,  St. 
J.  &^  C.  />'.  R.  Co.,  65  loxm  287,  21  .V.  \V. 
Rep.  Coy. 

Evidence  that  the  company's  employes  in 
charge  of  a  train  were  careful  and  skilfid  is 
not  sufficient  in  itself  to  rebut  a  presump- 
tion of  negligence,  but  it  is  competent  to  go 
to  the  jury,  with  other  facts,  to  aid  the  jury 
in  determining  whether  or  not  thev  were 
negligent  in  the  management  of  the  engine 
at  the  time  of  the  fire  sued  for.  Kenney  v. 
f/aiinibal  &*  St.  J.  R.  Co.,  70  Mo.  243. 

In  an  action  for  negligently  suffering  the 
right  of  way  to  become  covered  with  dry 
grass,  etc.,  and  negligently  permitting  fire 
to  escape  from  passing  locomotives,  which 
fire  was  communicated  to  plaintiff's  prem- 
ises, and  his  property  thereby  destroyed, 
5  D.  R.  D.-58. 


after  plaintiff  has  offered  evidence  tending 
to  support  the  allegations  of  the  petition,  it 
is  permissible  for  the  defendant  to  ulTer  tes- 
timony going  to  show  that  the  engineer  and 
fireman  were  competent  and  careful,  and 
that  the  locomotive  was  of  a  new  and  ap- 
proved make,  was  supplied  with  a  good 
spark  arrester,  and  had  been  properly  in- 
spected. Pat  ton  V.  St.  Louis  &•  S.  F.  1\. 
Co.,  23  .Im.  &*  Eni\  /\.  Ca.i.  364.  S7  ,'/<>. 
117. — RiiCONCii.iNC,  Kenney  7'.  Hannibal  lC 
St.  J.  R.  Co.,  70  .Mo.  244. 

Where  it  appeared  that  the  company's 
negligence  consisted  in  the  accumulation  of 
combustible  materials  negligently  along  its 
right  of  way,  the  court  may  propeily  ex- 
clude testimony  tending  to  show  what  kind 
of  stack,  fire  box,  or  ash  pan  was  in  use  on 
the  engine  at  the  time.  Indiana,  B.  &>  II'. 
R,  Co.  V.  Overman,  29  Am.  &>  Eng.  R.  C'ij.v. 
i6i,  no  /;/(/.  53S,  10  .V.  E.  /up.  575. 

224.  To  show  o(|ui|»iiK>ut  uimI  in- 
spection of  «>ther  engines— C'li'toin. 
— In  an  action  for  a  loss  caused  by  sparks 
from  an  engine,  the  evidence  of  the  master 
mechanic  of  the  company,  showing  the 
custom  of  inspecting  engines,  was  admissi- 
ble as  tending  to  show  that  the  engine  was 
provided  with  proper  fire  escaper  when  it 
left  the  place  of  inspection.  Chicago  &^  A. 
R.  Co.  v.  (2naintauce,  58  ///.  3S9,  1 2  .Im.  Ay. 
Rep.  234. 

Wliere  a  company  is  charged  with  burn- 
ing property  by  sparks  from  a  locomotive, 
but  plaintilT's  evidence  fails  to  show  tliiit 
the  sparks  were  emitted  from  any  particular 
engine,  it  is  competent  for  the  company  to 
show  that  all  its  engines  that  passed  on  the 
day  of  the  fire  were  provided  with  the  most 
approved  apparatus  for  the  prevention  of 
the  escape  of  sparks,  and  that  they  wei  e  in 
good  condition.     Haley  v.  .V/.  I.onis,  R.  C. 

&*  A'.   A'.  C0.,6<)   J/(».   614.  — DlSTINT.llSHKI) 

IN  Redmond  7-.  Chicago,  R.  I.  &  P.  R.  Co.. 
'  76  Mo.  550.— />'/<; ///j^  V.  Gitl/,  C.  iSr-  S.  /•".  R, 
Co.,  79  7'e.v.  5S4,  15  S.  IV.  Rep.  576. 

In  an  action  for  injury  done  by  fire  from 
its  engines,  evidence  as  to  tiie  usage  of  tlie 
defendant  in  regard  to  the  construction  and 
condition  of  its  engines  is  inadmissible;  the 
defendant  must  prove  that  its  engines  were 
properly  constructed  and  in  good  condition, 
but  such  proof  is  not  to  be  restricted  to 
their  condition  on  the  day  of  the  fire.  Bal- 
timore &•  O.  R.  Co.  V.  S/iipley,  39  Md.  251, 
1 1  ./;/;.  Ry.  /iep.  269. 

Evidence  to  show  that  other  companies 
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used  the  same  appliances  as  were  used  by 
the  defendant  is  properly  excluded  from  the 
consideration  of  the  jury.  Mctsgar  v.  Chi- 
cago, M.  &•  St.  P.  K.  Co.,  76  lo^ioa  387,  41 
A'.  \V.  Kcp.  49. 

Evidence  offered  by  defendants  to  show 
what  kind  of  fuel  was  used  on  other  rail- 
ways in  the  province  is  irrelevant.  Robin- 
son V.  AVrc  Brunswick  R.  Co ,  23  h'ew  Brim, 

323- 

225.  To  nIiow  nc{;Iigciice  011  part 
of  plaintiff.— Where  an  adjoining  land- 
owner sues  for  the  destruction  of  his  prop- 
erty by  fire,  evidence  that  he  had  built  his 
fence  on  the  company's  right  of  way  is  ad- 
missible as  tending  to  show  contributory 
negligence,  where  the  evidence  tends  to 
show  that  the  position  of  the  fence  caused  or 
contributed  to  the  loss.  Philadelphia  iS-»  R. 
R.  Co.  V.  Yeiser,  8  Pa.  St.  366. 

In  an  action  for  negligently  setting  fire  to 
tan-bark,  etc.,  by  sparks  from  the  engine, 
evidence  of  a  custom  of  farmers  in  the 
vicinity  to  set  fire  to  leaves  and  underbrush, 
in  order  to  improve  pasturage,  is  not  ad- 
missible on  the  part  of  the  defendant. 
Green  Ridge  R.  Co.  v.  Drinkman,  23  Avi.  &^ 
Eng.  R.  i'as.  342,  64  Md.  52,  20  Atl.  Rep. 
1024,  54  Am.  Rep.  755. 

220.  Kxpert  testimony.— Fire  from 
an  engine  was  communicated  to  a  tall  ele- 
vator belonging  to  the  railroad  company, 
and  thence  to  plaintiff's  mill,  situate  a 
considerable  distance  away.  Hetd,  that  the 
company  could  not  prove  by  expert  fire 
insurance  men  that,  owing  to  the  distance 
between  the  elevator  and  the  mill,  the  ele- 
vator would  not  be  considered  as  an  ex- 
pcsure  to  the  mill.  Milwaukee  &^  St.  P. 
R.  Co.  V.  Kellogg,  94  U.  S.  469,  17  Am.  Ry. 
Ae/>.Z09. 

In  an  action  for  damages  caused  by  fires 
communicated  by  engines,  the  testimony  of 
the  road  master,  as  an  expert,  was  not  ad- 
missible to  prove  that  the  section  man 
who  had  charge  of  the  section  where  the 
fire  originated  was  "  a  careful,  prudent,  and 
attentive  man  "  in  the  discharge  of  his  du- 
ties. Bryant  v.  Central  Vt.  R.  Co.,  56  Vt. 
710. 

Nor  is  evidence  admissible  in  such  a  case 
as  to  the  manner  of  cutting  and  manage- 
ment of  the  weeds  and  veget.iblc  growth 
on  the  margin  of  the  road  in  other  years, 
and  as  to  the  proper  time  for  burning  the 
same.  Bryant  v.  Central  Vt.  R.  Co.,  56  Vt. 
710. 


c.  Proof  of  Similar  Acts  of  Negligence  on 
Part  of  Company ;  Other  Fires. 

227.  Generally.— When  the  statute  of 
the  state  requires  railroads  to  keep  their 
right  of  way  clear  of  dead  grass  and  other 
combustibles,  it  is  competent  to  prove  that 
the  right  of  way  at  other  points  in  the 
neighborhood  was  not  so  cleared.  Such 
evidence  is  also  competent  as  tending  to 
show  contributory  negligence  where  it  ap- 
pears that  the  same  engine  started  a  second 
fire  a  half  mile  away,  and  plaintiff's  servant 
ceased  fighting  the  former  and  went  to  the 
second,  whicli  allowed  the  fire  doing  the  in- 
jury to  spread.  Northern  Pac.  R.  Co.  v. 
Lewis,  56  Am.  &^  Eng.  R.  Cas.  86,  7  U.  S. 
App.  254,  51  Fed.  Rep.  658.  2  C.  C.  A.  446. 

Where  all  the  engines  belonging  to  the 
defendant  are  coal  burners,  and  where  it  can 
be  shown  that  it  is  more  dangerous  to  burn 
wood  in  a  coal  burner  than  to  burn  coal 
therein,  it  is  competent  for  the  plaintiff  (a 
stranger  to  the  company)  to  show  that  the 
defendant  was  burning  wood  in  all  its  en- 
gines in  general,  without  showing  more  par- 
ticularly that  wood  was  burned  in  the  par- 
ticular engine  which  caused  the  fire ;  for 
such  evidence  would  clearly  tend  to  show 
that  the  defendant  was  burning  wood  in 
this  particular  engine.  St.  Joseph  &•  D.  C. 
R.  Co.  V.  Chase,  1 1  Kan.  47. 

228.  Sparks  emitted  at  otlicrtinies, 
geniirally.— Evidence  that  at  other  times 
sparks  and  fire  had  been  thrown  from  lo- 
comotives to  a  greater  distance  from  the 
track  than  the  building  destroyed,  such  as 
were  liable  to  set  fire  to  objects,  is  admissi- 
ble.    Sheldon  v.  Hudson  River  R.  Co. ,  1 4  A'. 

V.  218;  rniersing  29  Barh.  226. — APPROV- 
INO  Piggot  7'.  "Eastern  Counties  R.  Co.,  10 
Jur.  571  ;  Aldridge  v.  Great  Western  R.  Co.. 
3  M.&G.  515.— Appmki)  in  Home  Ins.  Co. 
V.  Pennsylvania  R.  Co.,ii  Hun  (N.Y.)  182; 
McNaier  v.  Manhattan  R.  Co.,  46  Hun  502, 
12  N.  Y.  S.  R.  562.  Approved  in  Cleave- 
land  V.  Grand  Trunk  R.  "Co.,  42  Vt.  449. 
Distinguished  in  Eskridge  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.,  89  Ky.  367.  Fol- 
lowed IN  Grand  Trunk  R.  Co.  v.  Richard- 
son, 91  U.  S.  454;  Kentucky  C.  R.  Co.  v. 
Barrow,  89  Ky.  638  ;  Fero  v.  Buffalo  &  S.  L. 
R.  Co.,  22  N.  Y.  209 ;  Field  v.  New  York  C. 
R.  Co.,  32  N.  Y.  339.  Not  followed  in 
Savannah,  F.  &  W.  R.  Co.  v.  Flannagan,  3c> 
Am.  &  Eng.  R.  Cas.  661.82  Ga.  579,9  S.  E. 
Rep.  471.    Quoted  in  Longabaugh  v.  Vir- 
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ginia  City  &  T.  R.  Co.,  9  Nev.  271 ;  Hender- 
son V.  Pliiladelphia  &  K.  R.  Co.,  144  Pa.  St. 
461.  Rkviewed  in  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Stanford,  12  Kan.  354;  Westfall  v. 
Erie  R.  Co.,  5  Hun  75. 

Wlicre  tlie  action  is  for  burning  property 
by  sparks  from  a  locomotive,  proof  need  not 
be  confined  to  the  fire  that  was  scattered  at 
the  particular  time  when  the  injury  was 
done,  nor  to  defects  in  a  single  engine. 
lies/fall  V.  Eru-  A'.  Co.,  5  Htoi  (A\  1'.)  75. 

220.  SimrkH  emitted  by  the  same 
eiiifiiie.— If  in  an  action  against  a  railroad 
corporation  to  recover  damages  for  the  de- 
struction of  property  by  fire  communicated 
by  a  locomotive  engine,  it  is  relied  upon  as 
a  ground  of  defense  that  no  burning  sparks 
could  reach  so  far  as  to  set  fire  to  the  proj)- 
erty,  evidence  is  competent  to  show  that  the 
same  engine,  using  simdar  fuel,  has  etnitted 
burning  sparks  which  have  fallen  at  as  great 
a  distance;  and  if  evidence  has  been  intro- 
duced in  defense  to  sh(jw  that  other  similar 
engines  upon  other  roads  did  not  emit 
sparks  that  would  set  fire  to  buildings,  evi- 
dence is  competent  in  reply  to  show  that 
such  engines  upon  one  of  said  roads  have 
emitted  sparks  which  set  fire  to  objects. 
A'oss  V.  Uostoii  Sr^  jr.  R.  Co.,  6  Alh-n  {Mass.) 
87. — Reviewed  in  Gibbons  v.  Wisconsin 
Valley  R.  Co.,  13  Am.  &  Eng.  R.  Cas.  469, 58 
^^'•s-  335-  —  f^'ooHta  v.  Oregon  R.  &>  X.  Co., 
43  Am.  &■*  lutg.  R.  Cas.  11,  20  Ong.  3,  23 
P,i,-.  Rep.  820. 

2.'{0.  formerly.  — Where  there  is 

no  dispute  as  to  the  identity  of  the  loco- 
motive from  which  fire  escaped  and  was 
communicated  to  plaintiff's  premises,  it  is 
competent  to  show  that  fire  escaped  from 
the  same  locomotive  earlier  on  the  same 
trip,  setting  out  other  fires  in  its  passage,  as 
raising  an  inference  of  some  weight  that 
there  was  something  unsuitable  in  its  con- 
struction or  management.  Patton  v.  5^/. 
Louis  (S-  S.  F.  R.  Co.,  23  Am.  &•  Eng.  R. 
Cas.  364,  S  7  J/(J.  117.  S.Wu-n  v.  liur ling- 
ion,  C.  R.  <>•  .V.  R.  Co.,  1 1  Am.  iT^  Eng.  R. 
Cas.  67,  60  hm<a  215,  14  .V.  W.  Rep.  244. 

2;J1.  siihseqiieiitly.  —  It  is  com- 
petent for  plaintiff  to  prove  that  two  weeks 
after  the  fire  the  same  engine  was  seen  to 
emit  such  sparks  at  the  point  where  the  fire 
occurred  as  would  have  been  suflicient  to 
occasion  it.  Nashville  ^  C.  R.  Co.  v.  Tyne, 
(Tenn.)  7  Am.  &•  Eng.  R.  Cas.  515. 

To  render  evidence  admissible  that  an 
engine  emitted  large  sparks  some  consider- 


able time  after  the  fire  complained  of,  it  is 
necessary  to  biiow  that  sparks  of  that  size 
could  be  emitted  only  througii  fault  of  con- 
struction, or  that  the  engine  was  in  the 
same  condition  as  when  the  fire  occurred 
Collins  v.  A'e7i>  Y'ork  C.  &*  H.  R.  R.  Co.,  32 
Am.  &-  Eng.  R.  Cas.  366,  109  K.  Y.  243,  16 
A^.  E.  Rep.  50,  14  N.  Y.  S.  R.  783,  12  Cent. 
Rep.  196;  reversing  39  Hun  651,  mem. 

232.  Siiarks  emitted  l>y  otiier  cn- 
tll^iueH.'*' — Evidence  of  emission  of  sparks 
by  defendants'  engines,  both  prior  and  sub- 
sequent to  the  time  of  the  fire  sued  for,  is 
admissible.  Home  Ins.  Co.  v.  Pennsylvania 
R.  Co.,  II  Hun  {N.  Y.)  182.— Ai'I'EVING 
Sheldon  v.  Hudson  River  R.  Co.,  14  N.  Y. 
218;  Field  V.  New  York  C.  R.  Co.,  32  N. 
Y.  339;  Webb  V.  Rome,  W.  cS:  O.  R.  Co.,  49 
N.  Y.  420.— Piggot  V.  Eastern  Counties  R. 
Co.,  3  C.  L\  229,  10  /ur.  571,  15  L.  y.  C.  P. 
225. 

Without  showing  they  were  under  the 
ch;jrge  of  the  same  engineer  or  of  tiie  same 
construction  as  the  engine  causing  the  fire. 
Diamond  v.  Northern  Pac.  R.  Co.,  29  Am. 
&^  Eng.  R.  Cas.  117,  d  Mont.  580,  13 /'rtc. 
Rep.  367.— Quoting  Longabaugh  v.  Virginia 
City  &  T.  R.  Co.,  9  Nev.  271  ;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Stanford,  12  Kan.  354. 
Reviewing  Grand  Trunk  R.Co.t'.  Richard- 
son. 91  U.  S.  454. 

It  is  proper  to  prove  that  the  company's 
engines  had,  about  the  time  of  the  fire  in 
question,  and  at  other  places,  some  as  much 
as  twenty  miles  distant,  emitted  sparks,  the 
proof  being  proper  both  for  the  purpose  of 
showing  negligence  and  for  tlie  purpose  of 
showing  that  the  fire  in  question  originated 
from  the  company's  engine.  Texas  (S~»  /'. 
R.  Co.  v.  Land,  3  Tex.  App.  (Civ.  Cas.)  74. 
Gulf,  C.  &^  S.  F.  R.  Co.  V.  Holt,  1 1  Am.  6- 
Eng.  R.  Cas.  72,  i  Tex.  App.  {Civ.  Cas.)  477. 

Where  a  company  has  given  evidence 
tending  to  show  that  its  engines  were  pro- 
vided with  the  most  approved  apparatus  for 
the  arrest  of  sparks,  it  is  competent  for  the 
plaintiff  to  show  in  rebuttal  that  some  of 
its  engines  had,  about  the  same  time  as  the 
fire  complained  of,  thrown  sparks  a  hundred 
feet  from  the  track.  Illinois  C.  R.  Co.  v. 
McClelland.  42  ///.  355. 

In  an  action  to  recover  for  buildings  de- 
stroyed by  coals  from  defendant's  engine, 
after  testimony  has  been  given  tending  to 

*  Evidence  of  escape  of  sparks  from  other 
enf^ines,  and  01  other  fires,  see  56  Am.  &  Enu. 
R,  Cas.  91,  a'istr. 
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exclufle  the  probability  that  the  fire  origi- 
nated from  another  source,  evidence  that 
defendant's  engines  passing  on  other  occa- 
sions emitted  sparks  and  coals,  which  fell 
further  from  the  track  than  tlie  building 
destroyed,  is  proper.  Crist  v.  Erie  R.  Co., 
58  ^V.  Y.  63S,  litem.;  affirming  1  T.  iSr*  C.  435. 

Upon  the  question  whether  fire  was  com- 
municated to  a  building  by  sparks  from  par- 
ticular engines  running  at  a  particular  time, 
evidence  that  sparks  were  thrown  from 
other  engines  running  upon  the  same  road 
on  otiier  occasions  will  be  competent, //// 
be  conceded  that  tliosc  other  engines  were  of 
the  same  construction,  used  in  the  same 
manner,  and  in  the  same  state  of  repair. 
Boyee  v.  Cheshire  R.  Co.,  43  Af.  H.  627. 
Boyce  v.  Cheshire  R.  Co.,  42  N.  H.  97. 

Whether  the  same  evidence  would  not  be 
equally  competent  if  those  other  engines 
which  threw  sparks  on  other  occasions  Tii'trf 
proved  to  have  been  of  the  same  construc- 
tion, used  in  the  same  manner,  and  in  the 
same  state  of  repair,  qiucre.  lioyce  v. 
Cheshire  R.  Co.,  43  i\.  H.  627.  Coale  v. 
Hannibal  &^  Si.  J.  R.  Co.,  60  Mo.  227,  9 
Am.  Ry.  Rep.  210.  —  DiSTINGUlSHKD  IN 
Chicago,  St.  P.,  M.  &  O.  R.  Co.  v.  Gilbert, 
52  Fed.  Rep.  711,  10  U.  S.  App.  375,  3  C.  C. 
A.  264.  FoM.owED  IN  Lester  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.,  60  Mo.  265. 

It  being  alleged  that  the  burning  was 
caused  by  sparks  which  escaped  from  one  of 
two  engines  described  in  the  declaration, 
by  reason  of  the  defective  condition  of  the 
engine  and  the  negligent  manner  in  which 
it  was  operated,  the  refusal  of  the  court  to 
admit  evidence  that  other  engines  of  the 
defendant  besides  these  two,  and  not  shown 
to  be  of  like  construction,  had  at  other 
times  emitted  sparks  at  or  near  the  same 
place  is  not  ground  fur  a  new  trial.  Ininan 
v.  Elhcrton  Air  Line  R.  Co.,  90  Ga.  663, 
16  S.  E.  Rep,  958.— DisriXGUiSHiNO  East 
Tenn,,  V.  «&  G.  R.  Co.  v.  Hesters,  ^o  Ga.  11. 

!'  the  particular  engine  which  is  supposed 
to  have  caused  the  fire  is  known,  no  evi- 
dence respecting  the  condition  of  any  other 
should  be  received.  Glaser  v.  Lewis,  17 
Phi/a.  {Pa.)  345- 

If,  however,  the  offending  engine  is  not 
clearly  or  satisfactorily  identified,  it  is  com- 
petent for  the  plaintiff  to  prove,  in  support 
of  the  allegation  that  the  fire  was  caused  by 
defendant's  negligence,  that  the  defendant's 
locomotives  generally,  or  many  of  them,  at 
or  about  the  time  of  the  occurrence,  threw 


sparks  of  unusual  size,  causing  numerous 
fires  on  that  part  of  the  road.  Henderson 
V.  Philadelphia  .S»  R.  R.  Co.,  48  Am.  &> 
E)ig.  R.  Cas.  16,  144  Pa.  St.  461,  22  ////. 
Rep.  851.  —  ExiM.Ai.N'iNG  Pennsylvania  K. 
Co.  V.  Page,  21  W.  N.  C.  52.  Following 
Pennsylvania  R.  Co.  v.  Stranahan,  79  Pa.  St. 
405;  Gowen  v,  Glaser,  (Pa.)  3  Cent,  Rc]). 
109,  10  Atl.  Rep.  417.  QuoTi.N'G  Gnmd 
Trunk  R.  Co.  f.  Richardson,  91  U.  S.  454  ; 
Sheldon  71.  Hudson  River  R.  Co.,  14  N.  V. 
218;  Koont/i/.  Oregon  R.  &  N.  Co.,  43  Am. 
&  Eng.  R.  Cas.  11,  20  Oreg.  3,  23  Pac.  Rep. 
820;  Field  7'.  New  York  C.  R.  Co..  32  N. 
Y.  339.— Api'ROvku  in  Thatclier  7/.  Maine 
C.  R.  Co.,  85  Me.  502. 

This  class  of  testimony  is  exceptional  in 
character  at  the  best,  and  is  admissible  only 
because  direct  evidence  is  impracticable; 
the  e.xamination,  tlierefoie,  should  be  con- 
fined to  the  negligent  operation  of  the  en- 
gines at  and  about  the  time  of  the  fire,  with 
such  reasonable  latitude,  before  and  after 
the  occurrence,  as  is  sufficient  to  make  such 
proofs  practicable.  Henderson  v.  Philadel-, 
phia  &*  R.  R.  Co.,  48  Am.  &>  Eng.  R.  Cas. 
16,  144  Pa.  St.  461,  22  Atl.  Rep.  851. 

Wherefore,  it  was  error  in  this  case  to 
admit  an  offer  to  show  the  repeated  emis- 
sion of  sparks  of  unusual  size  by  defend- 
ant's engines  during  a  period  of  six  months 
preceding  the  fire,  and  also  a  similar  otter, 
unlimited  as  to  time,  under  which  testimony 
was  received  covering  periods  of  two,  three, 
and  six  months,  and  other  testimony  not 
indicating  the  time  to  which  it  referred. 
Henderson  v.  Philadelphia  <S^  R.  R.  Co.,  48 
Am.  &o  Eng.  R.  Cas.  16  144  J'a.  St.  461,  22 
Atl.  Rep.  851. 

233.  on  former  «>ct'asl«ni»,— Evi- 
dence that  defendant's  locomotives  had 
scat'ered  fire  when  rassiiig  plaintilT's  prop- 
erty at  various  tinv.s  during  the  same  sum- 
mer before  the  fire  occurred  is  admissible 
as  tending  to  show  negligence, and  that  the 
fire  was  communicated  from  a  locomotive. 
Grand  Trunl!  R.-  Co.  v.  Richardson,  91  U.  S. 
454.— Following  Piggot  ?'.  Eastern  Coun- 
ties R.  Co.,  3  C.  B.  229,  54  Eng.  C.  L.  228 ; 
Sheldon  v.  Hudson  River  R.  Co..  14  N.  Y. 
218 ;  Field  v.  New  York  C.  R.  Co.,  32  N.  Y. 
339  ;  Webb  v.  Rome.  W.  &  O.  R.  Co.,  49  N. 
Y.  430;  Cleavelanii  v.  Grand  Trunk  R.  Co., 
42  Vt.  449;  Chicago  &  N.  W.  R.  Qn.v.  Will- 
iams, 44  111.  176 ;  Smith  v.  Old  Colony  &  N. 
R.  Co..  10  R,  I.  22  ;  Longabaugh  v.  Virginia 
City&T.  R.Co.,9  Nev.  271.— Followed  in 
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Thatcher  v.  Maine  C.  R.  Co.,  85  Me.  502; 
Chicago,  St.  P.,  M.  &  O.  R.  Co.  v.  Gilbert,  52 
Furl.  Rep.  71 1,  10  U.  S.  App.  375,  3  C.  C.  A. 
264;  Gulf,  C.  &  S.  F.  R.  Co.  V.  Johnson.  54 
Fed.  Rep.  474,  10  U.  S.  App.  629,  4  C.  C.  A. 
447.  yuoTKU  IN  Henderson  v.  Philadelphia 
&  R.  R.  Co.,  144  Pa.  St.  461.  Revif.wki)  in 
Brightliope  R.  Co.  v.  Rogers,  8  Am.  &  Eng. 
R.  Cas.  710,  76  Va.  443  ;  Gibbons  v.  Wiscon- 
sin Valley  R.  Co.,  13  Am.  &  Eng.  R.  Cas. 
469,  58  Wis.  335  ;  Diamond  v.  Northern 
Pac.  R.  Co.,  6  Mont,  t^^o.— Chicago,  Si.  P., 
M.  &*  O.  A'.  Co.  V.  Gilbtrt,  52  Fed.  Rep.  711. 
10  U.  S.  A  ftp.  375,  3  C.  C.A.  264.— D  1ST  I N- 
GUisHiNO  Gibbons  v.  Wisconsin  Valley  R. 
Co.,  58  Wis.  335,  17  N.  W.  Rep.  132;  Penn- 
sylvania R.  Co.  V.  Stranahan,  79  Pa.  St. 
405  ;  Allard  v.  Chicago  &  N.  W.  R.  Co.,  73 
Wis.  165,  40  N.  W.  Rep.  685  ;  Ireland  v, 
Cincinnati,  W.&  M.  R.  Co.,  79  Mich.  163,44 
N.  W.  Rej).  426  ;  Coale  v.  Hannibal  &  St.  J. 
R.  Co.,  60  Mo.  227.  Fui.LowiNd  Grand 
Trunk  R.  Co.  v.  Richardson,  91  U.  S.  454. 
-Followed  in  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Johnson,  54  Fod.  Rep.  474,  10  U.  S.  App. 
i)29,  4  C.  C.  A.  447. 

The  plaintiff,  for  the  purpose  of  proving 
that  the  fire  in  question  was  occasioned  by 
the  defendant's  engine,  and  as  tending  to 
prove  negligence  on  the  part  of  the  defend- 
ant in  the  construction  and  r.inagement  of 
its  engines,  may  show  that  within  a  week  be- 
fore the  tire  in  question  the  engines  of  the 
defendant  in  passing  had  scattered  large 
uparks  which  were  capable  of  setting  fire  to 
combustible  articles  along  the  road,  and 
that  frequent  fires  occasioned  by  such 
<parks  had  been  put  out  within  that  time. 
AniiiXpolis  Sf  E.  A\  Co.  v.  G,i>i//,  39  JA/. 
115,  II  Ai)i.  Ky.  Kcp.  210. —  Approving 
Pigi^ot  V.  Eastern  Counties  R.  Co.,  3  C.  B. 
22<;,  54  Eng.  C.  L.  228.— Foi.LowF.n  in 
(Jreen  Ridge  R.  Co.  v.  Hrinkman,  23  .Am.  & 
Eng.  R,  Cas.  342,  64  Md.  52,  54  Am.  Rep. 
755.     Rkvikwku  in  Ryan  v.  Gross,  68  Md. 

377- 

Where  the  engine  that  caused  the  lire 
cannot  be  fully  identified,  evidence  that 
the  defendant's  engines  frequently  emitted 
sparks  on  former  occasions  near  the  time  of 
the  fire  in  question  is  generally  held  relevant 
and  competent  to  show  habitual  negligence, 
and  to  make  it  probable  that  plainiifT's  in- 
jury proceeded  from  the  same  quarter  ;  but 
when  the  engine  is  identified  the  same  rea- 
son does  not  operate,  and  evidence  as  to  the 
condition   of  other   engines  and  of    their 


causing  fires  is  clearly  irrelevant.  Inman 
V.  lilberton  Air  Line  A".  Co.,  90  Ga.  663,  16  .S'. 
E.  Rep.  95S.— Reviewing  Gibbons  v.  Wis- 
consin Valley  R.  Co.,  13  Am.  tS:  Eng.  R.  Cas. 
469,  58  Wis.  III.— Albert  v.  Norlliern  C.  R. 
Co.,  98  Pa.  at.  316.— Following  Erie  R. 
Co.  V.  Decker,  78  Pa.  St.  293;  Huyett  %>. 
Philadelphia  &  R.  R.  Co.,  23  Pa.  St.  373 ; 
Lehigh  Valley  R.  Co.  v.  McKeen.  90  Pa.  St. 
123. 

Evidence  of  the  distance  to  which  sparks 
had  been  borne  on  previous  occasions  was 
admissible  to  show  the  force  with  which 
engines  e.xpel  sparks,  thr-reby  illustrating 
the  character  and  degree  of  the  danger  to 
be  guarded  against.  Burke  v.  Lotiisiiillc  6~» 
N.  R.  Co.,  7  Heisk.  (Tenn.)  451,  12  Am.  Ry. 
Rep,  497. —Followed  in  Nashville  A;  C.  R. 
Co.  V.  Tyne,  (Tenn.)  7  Am.  &  Eng.  R.  Cas. 

5'5- 

234.  alter  tlie  lire  ill  question. 

— It  was  competent  to  show  the  manner  in 
which  the  defendant's  engines  emitted  fire 
shortly  after  the  time  of  the  fire  in  ques- 
tion. Pill.sbiirg/i,  C.  &*  St.  L.  R.  Co.  v. 
Noel,  7  Am.  &*  Eng.  R.  Cas.  524,  77  Ind.  1 10. 

235.  Coals  dropiuMl  at  otlicr  times. 
— In  an  action  for  damages  occasioned  by  a 
fire  apparently  originating  from  coals  on 
the  track  of  the  road  over  which  defendant's 
locomotives  had  been  passing  just  previous- 
ly to  the  fire,  it  is  competent  to  prove  that 
its  locomotives,  in  passing  over  said  road, 
have  on  former  occasions  dropped  coals  at 
or  near  such  place.  Field  v.  AVw  York  C. 
R.  Co.,  32  N.  Y.  339 ;  affirming  29  Harb. 
176.— Following  Sheldon  v.  Hudson  River 
R.  Co.,  14  N.  Y.  218.— Applied  in  Home 
Ins.  Co.  7'.  Pennsylvania  R.  Co.,  11  Hun 
(N.  Y.)  1S2.  Followed  in  Grand  Trunk 
R.  Co. 7'.  Richardson, 91  U.  S. 454;  Webb  t. 
Rome,  W.  &  O.  R.  Co.,  49  N.  Y.  420 ;  O'Neill 
V.  New  York,  O.  &  W.  R.  Co.,  115  N.  Y. 
579,  22  N.  E.  Rep.  217,  26  N.  Y.  S.  R.  269 ; 
McCoun  V.  New  York  C.  h  H.  R.  R.  Co., 
66  Barb.  338.  Quoted  in  Henderson  v. 
Philadelphia  &  R.  R.  Co.,  144  Pa.  St.  461. 
Reviewed  in  Coolidge  v.  Rome,  W.  cS:  O. 
R.  Co.,  23  N.  Y.  S.  R.459;  Westfall  v.  Erie 
R.  Co.,  5  Hun  7;.—  Webb  v.  Rome,  W.  &•  O. 
R.  Co.,  49  A'.  )'.  420,  ^  Am.  Ry.  Rep.  547; 
affirmim;  3  Lans.  453. 

In  such  a  case  proof  of  dropping  coals  and 
scattering  sparks  is  not  confined  to  the  oc- 
casion when  the  injury  was  done,  nor  to  the 
defects  of  a  single  engine  of  the  Cfimpany. 
Westfall  V.  Erie  R.  Co.,  5  Hun  {X.   Y.)  75. 
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Evidence  tending  to  show  how  coals  emit- 
ted from  the  engine  at  the  time  of  the  fire 
in  question,  compared  with  coals  emitted 
by  other  engines  of  the  same  company  on 
tlic  same  road  at  other  times  is  admissible. 
Jtriisbir^v.  Milwaukee,  L.  S.  &•  11'.  A'.  Co., 
7  ylm.  &•  En^.  R.  Ots.  505,  55  IVts.  106,  12 
N.  jr.  Rep.  416. 

230.  Other  fircH,  geiiernlly.  —  In 
consequence  of  the  difficulty  in  identifying 
a  passing  engine,  so  as  to  malte  direct  proof 
of  negligence,  and  for  the  reason  tliat  the 
business  o{  running  railroads  supposes  a 
unity  of  management  and  a  similarity  in 
construction  of  the  engines,  tlie  admission 
of  evidence  as  to  other  and  distinct  fires 
from  tlie  one  alleged,  is  permitted.  Koonts 
V.  Oregon  R.  &•  uV.  Co.,  43  ^h/t.  &*  Eng.  R. 
Cits.  1 1 ,  20  Oreg.  3,  23  Pac.  Rep.  820. 

Where  it  appeared  that  the  fire  did  not 
have  its  origin  in  sparks  from  defendant's 
locomotive,  it  was  not  prejudicial  error  to 
exclude  evidence  that  cotton  similarly  stored 
had  previously  caught  fire  from  such  sparks. 
Martin  v.  Si.  Louis,  I.  M.  &*  S.  R.  Co.,  56 
Am.  &*  Eng.  R.  Cas.  112,  55  Ark\  510,  19  S. 
ir.  Rep.  314. 

In  an  action  for  negligence  in  setting  fire 
to  cord-wood,  the  fact  of  a  fire  having  oc- 
curred in  the  wood  yard  previous  to  the 
building  of  the  railroad  was  entirely  irrele- 
vant. Longabang/i  v.  Virginia  City  <S^  T. 
R.  Co.,  9  A'(7'.  271. 

A  witness  was  asked  if  he  knew  of  any 
other  fires  prior  to  the  one  sued  for,  to 
which  the  company  objected  on  the  ground 
that  it  was  irrelevant  and  immaterial  and 
too  remote.  //<?/</,  that  the  objection  was 
not  good,  because  the  witness  answered 
that  he  knew  of  another  fire  about  two 
years  before.  If  the  question  was  objection- 
able, the  objection  should  have  been  made 
specific  that  it  did  not  limit  the  time  to  a 
recent  period.  Steele  v.  Pacific  Coast  R. 
Co.,  32  Am.  C"  Eng.  R.  Cas.  333,  74  Cal.  323, 
15  Pac.  Rep.  851. 

A  complaint  charged  that  the  company 
negligently  set  fire,  by  sparks  and  coals 
from  its  locomotive,  to  the  depot,  which 
was  dangerously  combustible,  as  was  known 
to  the  company,  and  that  the  fire  extended 
to  and  consumed  plaintiff's  storehouse.  The 
court  struck  out  the  charge  that  the  depot 
was  dangerously  combustible  as  was  known 
to  the  company.  Held,  nevertheless,  that 
evidence  that  the  depot  had  a  shingle  roof 
and  open  eaves  where  the  birds  built  nests 


of  straw,  and  that  it  had  often  been  fired 
before,  was  admissible.  Cincinnati,  N.  O. 
i5^  T.  P.  R.  Co.  v.  JlarA-er,  56  Atn.  &•  Eng. 
R.  Cas.  106,  94  Ay.  7\,  21  S.  //'.  Rep.  347. 

237.  Otli«r  fires  c-uiiHed  by  same 
CUkIiic.— Where  the  particular  engine  is 
known  and  designated,  it  is  not  competent 
to  show  generally  that  the  defendant's  en- 
gines have  caused  fires,  at  other  times  am) 
places,  but  such  particular  engine  may  be 
shown  to  have  done  so,  by  means  of  escaping 
sparks,  to  show  its  deft-ctive  construction. 
Ireland  v.  Cincinnati,  W.  iS>»  Af.  R.  Co.,  79 
Mic/i.  163,  44  .V.  W.  Rep.  426.  —  DisriN- 
GUlsHEii  IN  Chicago,  St.  P.,  M.  &  O.  R. 
Co.  V.  Gilbert,  52  Fed.  Rep.  711,  10  U.  S. 
App.  375,  3  C.  C.  A.  264.— //cw-v  V.  Sout/iern 
Pac.  R.  Co.,  50  Cal.  176,  12  Am.  Ry.  Rep. 
168.— Not  For.LowKD  in  Savannah,  F.  & 
W.  R.  Co.  V.  Flannagan,  39  Am.  &  Eng.  K. 
Cas.  661,  82  Ga.  579,  9  S.  E.  Rep.  471.  — 
Jacksonville,  T.  <S«  A'.  \V.  R.  Co.  v.  Penin- 
sular L.,  T.  &•  M.  Co.,  49  ///«.  <S-  Eng.  R. 
Cas.  603,  27  Fla.  i,  ^  So.  Rep.  661,  A'elson 
V.  C/iicago,  M.  &•  St.  P.  R.  Co.,  35  Minn. 
170,  28  A'.  ]V.  Rep.  215.  Lester  v.  Kansas 
City,  St.  J.  &>  C.  n.  R.  Co.,  60  Mo.  265.  9 
Am.  Ry.  /up.  219.  Haseltine  v.  Concord  R. 
Corp.,  35  Am.  &*  Eng.  R.  Cas.  236,  64  A'.  //. 
545,  15  Atl.  Rep.  143,  6  A'.  Eng.  Rep.  897. 

Whether  or  not  evidence  tending  to  prove 
the  setting  of  two  other  fires  about  the 
same  time  by  the  engine  that  caused  the  de- 
struction of  plaintilT's  property  is  aiimissit)le 
as  tending  to  prove  negligence  on  the  part 
of  the  defendant,  Is  a  matter  of  law  for  tlic 
court;  and  an  instruction  by  the  court  to 
the  jury  that  such  evidence  was  admissible 
for  the  purpose  stated  is  proper;  and  the 
fact  that  this  instruction  is  repi'aled  in  an 
instruction  given  upon  the  retpiest  of  jjlain- 
tifl's  counsel,  does  not  constitute  error. 
Smit/t  V.  C/iicago,  M.  &*  St.  P.  R.  Co.,  4  S. 
Dak.  71.  55  A^.'/f.  Rep.  717. 

2:i8.  |>rior  to  tlie  date  of  the 

fire  ill  question.— With  a  view  to  show- 
ing that  engine  No.  5  was  defectively  con- 
structed, evidence  was  given  that  on  previous 
occasions,  when  it  was  in  the  same  or  an  im- 
proved condition,  it  had  thrown  out  sjiarks 
causing  fires.  (Per  Spraggc,  C.J.O.,  and 
Hagarty,  C.J.,  such  evidence  <vas  properly 
receivable.)  Canada  C.  R.  Co.  v.  McLaren, 
8  Ont.  App.  564;  disniissiitg  appeal  from  32 
U.  C.  C.  P.  324. 

A  plaintiff  is  entitled  to  give  (Evidence  of 
the  distance  at  which  sparks  emitted  by  the 
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engine  had  kindled  fires.  Hinds  v.  Barton. 
2S  .V.  V.  544. 

Proof  that  a  locomotive  did,  on  October 
12,  1 87 1,  cause  two  or  more  fires  by  the 
emission  of  sparks,  and  that  other  engines 
of  the  same  company  passed  over  tlie  same 
road  at  the  same  place  all  that  fall,  prior  to 
the  said  day,  under  like  conditions  of  wind, 
weathci'.  etc.,  without  causing  any  fire  at  or 
near  the  place,  is  some  proof  of  negligence 
on  the  part  of  the  railnxid  company  with 
regard  to  the  particular  engine  which  caused 
the  fires — e"  lier  that  it  was  not  in  good  con- 
dition, or  that  it  was  not  properly  matiagetl. 
Atchison,  T.  &*  S.  F.  K.  Co.  v.  Stanford, 
12  A'an.  354,  8  ^1/n.  Ry.  Rep.  230.— Dis- 
tinguishing Gandy  v.  Chicago  <i  N.  \V. 
R.  Co.,  30  Iowa  420;  Smith  v.  Hannibal  & 
St.  J.  R.  Co.,  37  Mo.  287.  Rf.vikwing 
Sheldon  v.  Hudson  River  R.  Co.,  14  N.  Y. 
218;  Field  V.  New  York  C.  R.  Co.,  32  N.  Y. 
339;  Huyett  V.  Philadelphia  &  R.  R.  Co., 
23  Pa.  St.  373.— Apprgvko  in  Gram  v. 
Northern  Pac.  R.  Co.,  i  N.  Dak.  252.  Not 
FOLLOWED  IN  Laird  ?'.  Connecticut  &  P.  R. 
R.  Co.,  43  Am.  &  Eng.  R.  Cas.  63,  62  N.  H. 
254.  QuoTKD  IN  Diamond  T'.  Nurthcrn  Pac. 
K.  Co.,  6  Mont.  5S0. 

It  is  not  com[)etent  lor  a  plaintilT  X.o  sImw 
that  before  the  occurrence  of  the  lircs  (jn 
his  farm,  given  in  evidence,  fire  had  been 
communicated  to  the  property  <>f  other  per- 
sons on  the  road  by  the  comiiany's  engine. 
either  to  establish  the  fact  that  ikfendants' 
engine  caused  the  fire  in  controversy  or  to 
rebut  the  defi'iulants'  proof  of  care  and  dili- 
gence. /la//iinore&^  S.  R.  Co.w  JJ'oihb'ufJ'.^ 
Md.  242.  — Not  FOI.I.OWKD  IN  Loili;ab;nigh 
V.  V^irginia  City  &  T.  R.  Co.,  9  Nev.  271. 

2;JS>.  after  llie   <M'curr<>iK'«?   of 

tlif  lire  ill  question.— Where  a  defend- 
ant company  iias  introduced  evidence  that 
its  engine  was  provided  with  ordinary  ap- 
pliances for  the  prevention  of  the  escape  of 
sparks,  which  were  examined  the  day  be- 
fore the  fire  on  the  return  trip  and  found  to 
be  in  good  condition,  as  well  as  the  engine, 
and  that  the  same  kind  of  fuel  was  used  as 
on  the  outward  trip,  it  is  competent  for 
plaintilT  to  show  in  rebuttal  that  the  engine 
on  the  return  trip  threw  out  sparks  which 
set  fire  to  other  property  in  the  neighbor- 
hood of    plaintiff's.      Loring  v.    Worcester 

«S-  ..V.  R.  Co.,  131  J/<?W.  469.— FOLLOWK.l)  IN 

Thatcher  v.  Maine  C.  R.  Co.,  85  Me.  502. 

240.  Other  flres  caiLsed  by  other 
eiid^incs,  ifeucrally.— Where  the  plaintiff 


sues  to  recover  for  property  destroyed  by 
fires  started  by  sparks,  without  designating 
any  particular  locomotive,  evidence  tiiat  the 
fire  originated  from  one  of  two  locomotives, 
and  that  these  and  other  locomotives  had 
set  other  tires,  both  before  and  after  the  in- 
jury complained  of,  in  tlie  same  viciniiy,  is 
admissible,  as  tending  to  prove  possibility, 
and  conseipieiit  probability,  tiiat  some  loco- 
motive caused  lliii  fire,  and  that  there  was 
negligence  in  the  management  of  trains. 
A'ortltcrn  Pac,  R.  Co.  v.  Lfwis,  56  Am.  iS^ 
Jing.  R.  Cas.  86,  7  U.  .V.  .Ifp.  254,  51  Fed. 
Rep.  658,  2  C.  C.  A.  446.  Cii/f,  C.  «3-  S.  F. 
R.  Co.  v.  fohnson,  54  Fed.  Rep.  474,  10  i', 
S.  App.  629,  4  C.  C.  ./.  447.— Following 
Grand  Trunk  R.  Co.  i'.  Richardson.  91  U.  S. 
454;  Chicago,  St.  P.,  M.  ('v  (J.  K.  Co.  v. 
Gilbert,  52  Fed.  Rep.  711. —  TJiatclur  v. 
Maine  C.  R.  Co.,  85  Me.  502,  27  Atl.  Rep. 
519.  — AlM'KoviNG  Henderson  v.  Philadel- 
phia &  R.  R.  Co.,  144  Pa.  St.  461.  Fol- 
lowing Grand  Trunk  R.  Co.  v.  Richard- 
son, 91  U.  S.  454;  Crocker  t'.  McGregor,  76 
Me.  284;  Lnring  7'.  Worcester  iS:  N.  R.  Co., 
131  Mass.  469.  Smith  v.  lioston  ^  M.  R. 
Co.,  63  y.  //.  25/  Ri'/iinson  v.  Xeui  Uruns 
■wick  R.  Co..  23  Xew  limn.  323. 

Such  evidence  would  clearly  tend  to 
prove  that  the  defendant's  engines  were 
not  in  a  [)ro{)er  condition  for  arresting 
sparks;  either  that  they  were  not  properly 
constructed,  or  that  they  were  out  of  re- 
pair. St.foseph  6-  I).  C.  R.  Co.  v.  Chase,  11 
Kan.  47. 

In  considering  defendant's  negligence  in 
starting  lires.  it  is  com|)etcnt  for  the  jury 
to  consider  cvidenc;  that  its  engines  had 
dropped  fire  at  other  times  before  or  after 
the  fire  sued  for,  but  near  the  same  time 
and  place;  but  a  general  objection  to  an 
instruction  that  does  not  confine  the  jury 
to  approximately  the  same  time  and  place 
is  not  good.  Steele  v.  Pacific  Ccjst  R.  Co.. 
32  Am.  &^  Fnjr.  R.  Cas.  333,  74  Cal.  323,  15 
Pac.   Rep.  85 1. 

It  was  competent  for  plaintilT  to  prove, 
in  the  absence  of  direct  evidence  as  to  the 
condition  of  the  particular  locomotive,  that 
trains  frequently  set  fire  to  fences  and  grass 
along  the  line  of  that  road,  in  the  viciniiy 
of  plaintilT,  and  that  trains  usually  passed 
witii  the  screen  or  fender  laid  hack.  AV«- 
tuckv  C  A'.  Co.  V.  Ilarrinc,  89  Ky.  638,  20 
S.  W.  Rep.  165— FoLLOwiNc;  Sheldon  7'. 
Hudson  River  R.  Co..  14  N.  Y.  218. 

Evidence  th<a  witnesses  saw  other  fires 
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after  engines  passed  is  not  adniissihic,  un- 
less it  be  shown  that  they  resulted  from 
spaiks  which  escaped  fron>  defeiuiant's  cmi- 
giiies.  Missouri  J\u.  A'.  Co.  v.  DonaUsct, 
73  Tix,  124.  II  S.  //'.  Rip.  163. 

Where  it  appcais  that  the  fire  must  have 
been  caused  by  one  or  the  nther  of  two  lo- 
comotives, evidence  of  other  fires  kindled 
by  different  locomotives  before  and  after 
the  fire  com|>laiiied  of  is  not  admissible. 
(jt'Mons  \.  U'tsioiisiit  Valley  R.  Co.,  13  .lin. 
&^  /u/jt;,  K.  Cds,  46y,  58  ll't's.  335,  17  X.  W. 
Kcp.  132. — Ouc)TlN(;  Pennsylvania  R.  Co. 7'. 
Stranahan,  79  Pa.  St.  405.  Kkco.ncii.ing 
Urusberg  v.  Milwaukee,  L.  S.  &  \V.  K.  Co., 
55  Wis.  106.  Kkvikwi.nc  Grand  Trunk  R. 
Co.  V.  Richardson,  91  U.  S.  454;  Ross  v. 
Poston  &  W.  R.  Co.,  6  Allen  (.Mass.)  87.— 
DisTlNOUlsiiKi)  !.\  Chicago,  St.  P.,  M.  & 
O.  K.  Co.  V.  Gilbert,  52  Fed.  Rep.  711,  10 
U.  S.  App.  375,  3  C.  C.  A.  264.  Rkvif.wki) 
i.\  Inman  v.  Elberton  Aii  Line  R.  Co.,  yo 
Ga.  C63. 

In  an  action  for  the  negligent  burning  of 
a  building  alleged  to  have  been  fired  by 
sparks  from  a  locomotive,  the  testimony  of 
(!  ■Iciiiliini's  inspector  that  the  screen  on  the 
engine  was  the  same  as  on  the  defendant's 
other  engines  does  not  entitle  the  plaintiff 
to  show  in  rebuttal  that  other  fires  had 
been  set  by  the  other  engines.  AlUxrd  v. 
ChiCii)^o&'N.  jr.  A\  Co.,  T^li'is.  165,  40  A'. 
W.  Kep.  685.— DiSTlNGUlSHF.n  in  Chicago, 
St.  P.,  M.  &  O.  R.  Co.  V.  Gilbert,  52  Fed. 
Rep.  711,  10  U.  S.  App.  375,  3  C.  C.  A.  264. 

In  an  action  for  burning  a  barn  by  sparks 
from  a  locomotive,  there  was  evidence  that 
the  fire  commenced  at  or  near  the  railroad 
track,  and  that  engines  had  passed  shortly 
before  the  barn  was  fired,  raising  the  pre- 
sumption that  it  was  fired  by  sparks  from 
an  engine,  the  particular  one  not  being 
known.  Held,  that  evidence  by  a  witness 
living  nineteen  miles  from  the  barn  that  it 
was  a  common  occurrence  for  engines 
about  where  he  lived  to  set  fire  for  rods 
from  the  track,  was  admissible.  Pennsyl- 
7>ania  R.  Co.  v.  Stranahan,  79  Pa.  Si.  405.— 
DlsriNr.ui.siiF.n  in  Chicago,  St.  P.,  M.  & 
O.  R.  Co.  7'.  Gilbert,  52  Fed.  Rep.  711.  10 
U.  S.  App.  375,  3  C.  C.  A.  264.  Fol- 
lowed IN  Henderson  7'.  Philadelphia  &  R. 
R.  Co.,  144  Pa.  St.  461.  QuoTKi)  in  Gib- 
bons V.  Wisconsin  Vallev  R.  Co.,  13  Am. 
&  Eng.  R.  Cas.  460.  58  Wis.  335. 

241.  P<n*iiuT  tiros  cniistMl  l>y  oilier 
engine!*.— Where  a  railroad   is  sued  for 


setting  fire  by  sparks  from  a  passing  engine, 
and  the  proof  of  the  origin  of  the  fire  is  not 
direct.  Inn  it  is  discovered  a  few  minutes 
after  a  train  has  passed,  which  was  throw- 
ing (jut  large  sparks,  it  is  competent  to 
prove  that  fcjrmer  fires  were  started  by  the 
negligent  manner  in  which  the  company's 
trains  were  run.  J/oin'cr  v.  Missouri  Pac. 
J\.  Co.,  {Mo.)  16  J>'.  //'.  Rtp.  4S0  — (JVKKRUL- 
iNt;  Coale  7/.  Hannibal  &  St.  J.  R.  Co.,  60 
Mo.  227  ;  Lester  7'.  Kansas  City,  St.  J.  &  C. 
n.  R.  Co..  60  Mo.  265. 

In  a  suit  for  damages  occasioned  by  set- 
ting fire  to  cord  wood  by  a  locomotive, 
testimony  of  previous  fires  in  the  same 
plate  caused  by  coals  dropped  from  flefend- 
ant's  locomotives,  and  also  of  the  emission 
at  the  same  place  of  sparks  (jf  sufficient 
size  to  set  fire  to  cord-wood,  is  admissible. 
Loni^abau^h  v.  I'lrt^iiiia  City  «S^  T.  K.  Co., 
9  AVr-.  271.— Not  KoI.I.owinm;  Hidtimore  «S 
S.  R.  Co.  7'.  Woodruff,  4  Md.  242.  yuoT- 
IN(;  Sheldon  xi.  Hudson  River  R.  Co.,  14 
N.  Y.  221.  RKViKWiNt;  Webb  v.  Rome.  W. 
&  O.  R.  Co.,  49  N.  Y.  424.— Foi.i.DWiii)  IN 
Grand  TrunI--  R.  Co.  v.  Richardson,  91  U. 
S.  454.  QuoTKi)  IN  Diamond  v.  Northern 
Pac.  R.  Co.,  6  Mont.  i^o.—J!r(i:/it/iope  R. 
Co.  V.  Rogers,  8  Aw.  &*  Kng.  >\'.  Cas.  710,  76 
/'<».  443.— Rkvikwing  Grand  Trunk  R.  Co. 
V.  Richardson,  91  U.  S.  454. 

In  an  action  for  loss  by  fire  set  by  a  loco- 
motive, the  fact  that  other  fires  had  caught 
on  the  right  of  way  (jf  defendant  will  not 
justify  the  inference  that  the  fire  in  ques- 
tion was  communicated  from  that  point, 
and  the  admission  of  such  evidence  is 
erroneous.  Palhock  v.  Chicago  &>  j\.  II'. 
R.  Co.,  II  Am.  &^  /•-//(,'.  A'.  Cas.  63,  62  Ani'a 
593.  13  A'.  n\  Rep.  740,  17  N.  ;/'.  Rep.  909. 
—  DisTlNCLisilKi)  IN  Lanning  v.  Chicago, 
n.  iS:  Q.  R.  Co.,  68  Iowa  502.— />'<•// v.  Clii- 
cago,  />'.  &^  Q.  R.  Co.,  64  hn^hi  321,  20  A'.  // '. 
Rep.  456.— DlsTiN(UMsiiKi)  IN  Lanning  v. 
Chicago,  n.  &  Q.  R.  Co..  68  Iowa  502. 

242.  Later  tires  eaiistMl  b.v  otlier 
eiig^incs. — Evidence  that  a  fire  occurred  in 
the  same  place  shortly  after  the  fire  com 
plained  of,  and  immediately  subsc(pient  to 
the  passage  of  one  of  the  <lefendant's  trains, 
is  admissible.  Ihitcher  v.  I'aea  Valley  &* 
C.  L.  R.  Co.,  (Cal.)  22  Am.  &^  Eng.  R.  Cas. 
644,  5  Pac.  Rep.  359.  l.ongabaugh  v.  /'/>'- 
giiiia  City  Sr'  T.  R.  Co  ,  9  AV7'.  271. 

Evidence  that  fires  on  tiie  line  have  orig- 
inated from  sparks  escaping  from  defend- 
ant's locomotives,  before  the  occurrence  of 
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the  one  in  question,  is  admissible  to  enable 
the  jury  to  judge  whether  the  defendants, 
in  view  of  the  previous  occurrence  of  such 
fires,  exercised  reasonable  care  at  the  time 
this  one  happened  ;  but  evidence  of  tires  oc- 
currinj,'  from  this  cause  subsequently  to  tiie 
one  in  question  is  inadmissible,  unless  the 
possibility  of  communicating  lire  by  sparks 
from  a  locomotive  is  disputed  by  ihe  de- 
fendants, in  which  case  it  is  admissible 
solely  for  the  purpose  of  proving  such  possi- 
bility. Smith  V.  Old  Colony  &•  X.  K.  Co.,  lo 
A*.  /.  22,  6  Ain.  Ry.  Rep.  144.— Foi.i.oWKU 
IN  Grand  Trunk  K.  Co.  v.  Richardson,  91  U. 
S.  454- 

d.  Weight  and  Sufficiency.* 

243.  To  sliowtitli^  or<>\vii(;rNliip  of 
I»ro|»ert.v  by  plaint itt'. — In  an  acti(m  to 
recover  for  the  burning  of  hay  made  on 
leased  land,  plaintifT's  title  to  the  hay  is 
shown,  prima  facie,  when  he  has  shown 
that  he  leased  tlie  land  and  made  the  hay, 
and  was  in  possession  of  it  at  the  time  it 
was  destroyed.  He  is  not  required,  in  the 
absence  of  an  adverse  claim  to  the  hay,  to 
prove  the  title  of  his  landlord.  Johnson  v. 
Chicago  &*  N.  IV.  A'.  Co.,  77  /07oit  666,  42 
N.  IV.  Rep.  512. 

So  proof  that  plaintifl  had  been  in  the 
possession  of  the  premises  burned  (wood- 
land) for  a  number  of  years  next  before  and 
at  the  time  of  the  injury  was  siitficicnt  evi- 
dence of  title  prima  facie,  liurlington  &* 
M.  R.  R.  Co.  v.  Beebe,  \^Neb.  463,  \6A\  IV. 
Rep.  747. 

Plaintiff  proved  that  he  had  built  the 
house,  and  that  at  the  time  it  was  destroyed 
by  fire  two  rooms  were  occupied  by  his  ten- 
ants, two  were  vacant,  and  another  occupied 
bv  himself  as  an  office.  /Md,  that  this  was 
siilficient  evidence  of  exclusive  possession. 
/'iic/;fic  Exp.  Co.  V.  Dunn,  81  Tex.  85,  16  S. 
IV.  Rep.  792. 

A  quitclaim  deed  under  which  plaintilT 
held,  coupled  with  oral  proof,  unobjected  to, 
of  ownership,  shows  a  prima  facie  title  upon 
which  he  can  maintain  an  action  for  an  in- 
jury by  fire.  Reed  v.  Chicago,  M.  &•  St.  P. 
R.  Co..  32  Am.  &*  Entf.  R.  Cas.  320,  71  IVis. 
399,  37  A'.  IK  Rep.  225. 

Evidence  that  plaintifl  was  in  the  quiet 
and  peaceable  possession  of  all  the  lands  for 

*  As  to  amount  of  pri'of  necessary  to  recover 
for  property  destroyed  by  sparks  from  engine, 
see  35  Am.  &  Eng.  R.  Cas.  244,  a/'str. 


the  injury  to  which  the  action  was  brought, 
using  them  in  various  ways  in  connection 
with  the  raising  of  cranberries  llicreon,  was 
sufficient /y/wij/.ic/V  evidence  of  his  title 
as  against  the  (lefciid.iiit  not  claiming  title. 
J/oore  V.  Chicago,  M.  &^  St.  P.  R.  Co.,  78 
IVis.  120,  47  X.  W.  Rep.  273. 

Where  a  plaiiititi  sues  for  the  burning  of 
stacks  of  hay,  and  the  evidence  is  conllict- 
ing  as  to  wi>«;ther  he  is  the  sole  owner  of  it, 
it  is  the  duty  of  the  jury  to  dcternine  the 
conflict  and  render  a  verdict,  though  there 
migiit  Lie  some  d(;ubl  about  it ;  and  ;in  in- 
struction that  plaintifl  could  not  recover  if 
the  evidence  left  the  (luestioii  of  ownersiiip 
in  doubt,  is  properly  refused.  West  v.  Chi- 
cago (J-  N.  \V.  R.  Co.,  3S  Am.  <>  Eng.  R. 
Cas.  340,  77  fo'u'a  654,  35  A',  l!',  A'ep.  479, 
42  A',  ir.  Rep.  51.:.  — RiX'ONCii.El)  IN  Mc- 
Kelvy  7'.  Burlington,  C.  R.  iV  N.  R.  Co.,  84 
Iowa  43y  —  J>nlliss  v.  Chicago,  M.  &•  St.  P. 
R.  Co.,  76  /ou'a  680,  39  A'.    //'.  Rep.  245. 

244.  To  show  owiierisliipor  opera- 
tion of  road  by  di'lVntljiiit.— Where  a 
company  denies  it  was  opcra'-in;^  the  rail- 
road at  the  place  of  the  fire,  tlie  uncontro- 
verted  evidence  of  a  station  agent  that  the 
com|)any  ran  its  trains  over  the  road  at  the 
place  of  the  fire,  though  not  coming  down 
clearly  to  the  date  of  the  fire,  and  that  soon 
after  the  fire  the  company  sent  him  to  see 
plaintiff  about  it,  and  to  report  to  the  com- 
pany concerning  it,  is  sufficient  to  establish 
the  fact  that  the  defendant  was  operating 
the  road.  Union  Pac.  R.  Co.  v.  Jones,  9  Colo. 
379,  12  Pac.  Rip.  516. 

Tiie  company  exercising  the  rights  and 
franchises  of  a  corporation  is  ordinarily  pre- 
sumed to  be  the  owner;  and  where  a  com- 
pany has  been  operating  a  railroad  for  years  it 
will  be  presumed  that  it  is  the  owner,  so  as  to 
sustain  an  averment  in  a  complaint  charging 
it  with  setting  out  fire,  as  the  owner.  ////- 
uois  C.  R.  Co.  V.  Mills,  42  ///.  407. 

245.  Nood  ii«»l  sbow  .joint  liability 
inaction  aj^aiiist  two  ronipanios.— In 
a  joint  action  against  two  railroads  to  re- 
cover for  damage  caused  by  fire  from  an 
engine,  it  is  not  necessary  that  the  proofs 
show  a  joint  liability.  Indianapolis  &^  St. 
L.  R.  Co.  V.  llackcthal,  72  ///.  612. 

240.  To  show  coinpaicy's  iie{;li- 
genre,  generally.* — To  warrant  a  recov- 

*  .Sufficiency  of  evidence  of  negligence  tu  sup- 
port a  verdict  against  company  for  damages 
caused  by  fires,  see  43  Am.  «  Eng.  R.  Cas.  35, 
rtbstr. 
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cry  a(,'ainst  a  company  for  fires  occasioned 
in  '.he  operation  of  its  road,  causing;  damage 
to  ;)ri)|KTty  in  the  neigiiborliood  of  its  track, 
piuiiitilT  must  show  ne^li^encu  on  the  part 
of  tlic  company.  Pltilaiiilf)ltia  &*  A'.  A',  to. 
V.  )'</sfr,  8  /'.I.  S/.  366.  /Wo  V.  liuJj'iiloZ-  S. 
L.  R.  Ci>.,  22  A'.  )'.  209.  Lo'.i'iuy  v.  Xcw 
liniiiswiik  li.  Co.,  29  Am.  vS-»  Etti:;,  R.  Cas. 
116,  78  JA'.  479,  7  .///.  Rep.  381.  Kentucky 
C.  R.  Co.  V.  Riirrini.',  89  A>.  C3S,  20  .V.  //'. 
Rep.  165.  /t<i//v.  U/;i/iif  Trunk  R.Co.,  16  U. 
C.  C.  J'.  252.  Rooii  V.  Xe:c>  York  &•  E.  R. 
Co.,  18  Hard.  (A\  K)  80. 

Tiiere  is  no  necessity  for  showing  negli- 
gence on  the  part  of  a  company  under  llie 
Conn.  Act  of  1S81,  ch.  92  (Gen.  bt.  ^  3581). 
Martin  v.  A'do  York  H^  A'.  E.  R.  Co.,  56 
^/;«.  iS"  Eni;.  R.  Cas.  79,  62  Conn.  331,  25 
J//.  Rep.  239. 

So  also  in  linj^iand.  Gtl'son  v.  South' 
Eastern  R.  Co..  i  /•'.  <S-  /•".  23. 

The  orij^in  and  cause  of  tlic  fire  may  be 
proved  t>y  circumstantial  evidence  of  nej^li- 
gencc,  which,  if  not  rebutted,  and  satis- 
factory to  till!  jury,  will  sustain  the  verdict. 
U'o/Jf  V.  Chii,igo,  M.  &•  St.  J'.  R.  C<;.,  34 
Mt'iin.  215.  25  A'.  W.  Rep.  63.  Ailson  v. 
Chici\y;o.  M.  ^  St.  P.  R.  Co..  35  M/nn.  170. 
28  A".  IF.  Rep.  215.  //ayes  v.  C/iiea^u).  M. 
^^  St.  P.  R.  Co..  45  Minn.  17,  47  A'.  U'.  Rep. 
260. 

Wiicrc  the  evidence  plainly  shows  that 
fires  were  started  by  defendant's  servants, 
acting  within  the  scope  of  their  employ- 
ment, and  under  such  circumstances  as  to 
be  culpable  negligence,  a  verdict  for  plain- 
tiflf  will  not  be  disturbc  Gould  v.  A'ort/i' 
em  Pac.  R.  Co.,  50  J/:nn.  516,  52  A'.  It'. 
Rep.  924. 

Where  a  complaint  charges  a  company 
with  negligence  in  starting  a  fire,  both  in 
running  the  train  at  an  unlawful  speed  and 
by  opening  the  engine  grates  and  flues  so  as 
to  allow  sparks  and  cinders  to  escape,  pnjof 
(jf  negligence  in  either  of  the  matters 
charged  is  sufllcient  to  authorize  a  recovery. 
Martin  v.  JYestern  Union  R.  Co.,  23  Wis. 
437.— Distinguished  in  Brusberg  v.  Mil- 
waukee. L.  S.  &  W.  R.  Co..  2  Am.  &  Eng. 
R.  Cas.  2^)4,  50  Wis.  231.  F<)LLOwi.r>  in 
Haas  V.  Chicago  &  N.  W.  R.  Co.,  41  Wis.  44. 

247.  T4»  show  iio^lif^oiicf'  in  tlic 
i'oiiNtriiotioii  and  condition  of  cii- 
;;inos,  etc.— Evidence  that  the  locomotive 
at  the  time  the  fire  originated  was  emitting 
an  unusual  volume  of  sparks  is  suflicient  to 
o\ercome  direct  evidence  tliat  tlie  locomo- 


tive was  in  good  repair.  Chicago  &*  N.  It'. 
R.  Co.  V.  McLahill,  56  ///.  28,  4  .//;/.  Ry.  Rep. 
561.  Wabash  R.  Co.  v. Smith. 42  ///. .///.  527. 
Louisville  Cr*  A'.  R.  Co,  v.  Taylor,  92  Ky .  jj, 
17  S.  W.  Rep.  198.  Pennsylvania  Co.  \. 
Watson,  Si"  Pa.  SI  293.  Canaila  C.  R.  Co. 
v.  McLaren.  8  Ont.  A  pp.  564  ;  ilismi\siiie;  ap 
peal  from  32  U.  C.  C.  P.  324.  Lannini;  \ . 
Chicago,  /{.  &*  (J.  R.  Co.,  25  ^Im.  &>  I'.jig.  ,  . 
Cas.  493,  68  lo^va  502,  27  iV.  //'.  Rep.  47.'-'. 
DisilNdUIsiiiNd  Hell  7'.  Chicago.  W.  k  <.'. 
K.  Co..  64  Iowa  321  ;  Uabcock  v.  Chicago  >» 
N.  W.  R.  C(j..  62  Iowa  593.— /0'<»«  V.  Ciros.u 
68  Md.  377.  II  Cent.  Rep.  502,  12  All.  Rep. 
115,  16  .///.  Rep.  302. 

Wliere  it  is  in  evidence  that  engines  prop- 
erly constructefl  and  in  good  order  will  not 
dro|)  coals  upon  the  track,  the  dropping  oi 
coals  from  defendants'  engines  upon  the 
track  is  of  itself  evidence  of  negligence  suf- 
ficient to  charge  the  defendants.  Field  v. 
AV-c  York  C.  R.  Co.,  32  A'.  )'.  339;  ajjirni- 
trn^  2C)  Jiarh.  176.— AlM'MKI)  IN  McNaier  r'. 
Manhattan  R.  Co.,  46  Hun  502,  12  N.  Y.  S. 
R.  562.  Api'Kovri)  IN  Cleaveland  7'.  (Irand 
Trunk  R.  Co.,  42  Vt.  449.  (JudTKI)  IN 
Ruppel  7'.  Manhattan  R.  Co.,  13  Dalv  (N. 
Y.)  II  ;  Flinn  v.  New  York  C.  iSj  W.  N.  R. 
Co.,  51  N.  Y.  S.  R.  103.  Rkviiwi  It  in 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Stanford,  u 
Kan.  354. 

When  one  of  <lefcndant's  witnesses  testi- 
fied that  an  engine  in  g(jod  repair  coiild 
not  thrcnv  fire  the  distance  from  the  tia(  k 
to  the  place  the  fire  caiiglit  in  the  gnis.-, 
and  the  fires  could  have  originated  from  no 
other  source,  the  jury  were  warranted  in 
finding  that  the  engines  which  passed  jii:^t 
before  the  fire  were  out  of  repair.  Johnsof 
V.  Chicago  &^  A'.  //'.  A'.  Co.,  77  Iowa  666,  42 
A'.  //'  Rep.  512. 

Evidence  admitted  without  objection,  to 
show  thai  the  grass  on  the  right  of  way  was 
set  on  fire  by  sparks  from  the  engines,  :iii>l 
that  from  this  the  fences  of  the  ijlaintilt 
were  burned,  tends  to  show  negligi-nce  on 
the  part  of  the  railroad.  Georgia  R.  Co.  v. 
Lawrence.  74  Ga.  534. 

Where  a  company  is  charged  with  negli- 
gence in  the  manner  of  running  its  train  so 
that  sparks  escaped  ;  that  tiie  engine  '\as 
not  in  proper  condition,  and  that  the  fire 
was  started  on  the  company's  right  of  way. 
and  negligently  permitted  to  spread,  a  gen- 
eral verdict  for  the  plaintiff  will  nf)t  be  dis- 
turbed because  there  is  no  evidence  that 
the  engine  was  out  of  order.     Louis^nlle,  N. 
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A.  i5-  C.  R.  Co.  V.  Stevens,  87  /;/</.  iy8.— 
Foi.i.uWEiJ  IN  Louisville,  N.  A.  A  C.  K.  Co. 
V.  lluiiiiiiinn,  87  Iiul.  423. 

KvidiMicc  of  u  witness  who  was  on  an  en- 
^\\\v  at  tliu  tiniu  of  a  fire,  and  wlio  sliortly 
afterwards  saw  the  spark  arrester,  atladied 
to  the  smoke-stack,  tiiat  it  was  full  of  "h\\* 
holes,"  and  that  "  it  was  in  fact  worn  out," 
is  not  conclusive  as  to  the  condition  of  the 
cn>;ine  at  tiie  time  of  the  (ire,  hut  is  sulU- 
cicnt  to  justify  a  lindiiif;  that  the  company 
was  nc!4lij4cnt,  Ryan  v.  (Jross,  68  .!/</.  377, 
II  Ci/U.  /u-/>.  S02,  12  ,///.  /;•<•/.  115,  16  ////. 
AV/.  302.  — Kkvikwim;  Annapolis  it  E.  H, 
0>.  V.  (Jaiitt,  y)  Md.  115. 

If  a  plaiutill  cannot  identify  the  enjjinc 
that  set  the  fire,  by  name,  numhcr,  or  other 
flesiijnatioii,  he  must  show  cither  by  the 
manner  in  which  it  was  operated,  or  by  the 
extiMit  to  which  it  scattered  (ire,  that  it  was 
so  far  out  of  repair  as  to  charge  the  com- 
jjiny  with  ncf^li^ence.  liivier  v.  Delaware 
&'  if.  Canal  Co.,  13  I  fun  (A'.  V.)  254. 

Kvidence  tendinj^  to  prove  that  a  locomo- 
tive which  caused  a  (ire  also  set  two  other 
lires  al)out  the  same  time  is  not  necessarily 
overcome  by  evidence  that  the  engine  was 
jiroperly  equipped  with  the  best  knowti  aj)- 
iiliatices  for  arrestinf^  sparks,  was  Iti  tj[ood 
condition,  and  maiiaj;ed  l)y  a  competent 
and  trustworthy  engineer,  as  a  matter  of 
law.  Such  evidence  tends  to  raise  a  con- 
flict in  the  evidetice  as  to  the  negligence  of 
the  d'fi-ndant,  which  must  be  determined 
l)y  t!ie  jury;  and  this  court  cannot  say  that 
the  jury,  from  such  evidence,  were  not  jus- 
tified in  linding  that  the  engine  was  not  in 
good  condition.  Smith  v.  Clticai^o,  M.  l3^• 
St.  P.    A'.  C','.,  45.  Dak.  71,  55  \.   If.  AV/>. 

717. 

Iwidence  that  a  short  time  before  a  fire 
was  discovered  several  of  defendant's  cn- 
giiu's  passed,  and  that  tl::-  ;^r.ico  within  a  few 
feet  of  the  tr.ick  was  burning,  does  not  jus- 
tify a  verdict  against  the  company  when 
they  prove  that  at  the  time  of  the  fire  the 
country  was  very  dry,  that  a  furious  gale 
was  t)lowirig,  and  that  their  engines  were 
equi[)ped  with  the  best  and  latest  spark 
arresters  and  at  the  place  where  the  fire  oc- 
curred were  proi)elled  by  the  force  of  gravity, 
steam  having  been  shut  off.  Missouri  Pac. 
A'.  Co.  V.  Cullers,  81  Tex.  382.  17  S.  W.  Rep. 
19. 

It  was  error  in  such  a  case  to  instruct  the 
jury  that  if  plaintiff's  house  was  burned  by 
prairie  fires,  which  having  previously  burned 


had  gone  out,  and  were  revived  by  the 
strong  wind,  it  is  immaterial  wlieilier  such 
fires  were  caused  by  c!e(i-n<lant's  engines. 
Missouri  I'ac.  R.  Co.  v.  Culuis,  81  Pi.i.  382, 
17  .V.  //'.  Re/>.  19. 

Tlie  evidence  showed  that  large  cinders 
(if  the  size  of  a  liickory  nut  were  thrown 
from  the  smoke-stack  of  defendant's  en- 
gine, and  that  the  spark  arrester  (jf  such 
engine  to  permit  the  escape  of  such  <inder.s 
must  liave  been  out  of  rei)air.  //cA/,  that 
the  evidence  warranted  the  iiifereiuc  lliat 
defendant's  employes  wlio  operated  the  en- 
gine had  knowledge  that  the  sp.irk  arrester 
was  out  of  repair,  and  th.il  audi  kiio\,  ledge 
would  support  a  finding  that  the  ilefendant 
was  negligent.  A'n/^/it  v.  C/iinij^o,  A'.  /.  <^ 
/'.  A".  (,'('.,  8!  loioa  310,  4<>  A'.  //'.  A'</.  1112. 

Proof  tliat  an  engine  threw  oil  a  piece  of 
burning  C(jal,  at  least  as  large  as  a  half-dol- 
lar silver  piece,  and  whii  h  may  liavt;  been 
six  inches  in  diameter,  judging  from  the 
ashes  tliat  were  afterward  found  around  it, 
which  started  a  fire  in  pKiiiililT's  field,  and 
that  the  conductor  telegraphed  to  the 
proper  authorities  that  liic  engine  was  set- 
ting the  cf)nntry  on  fire,  is  sullicient  to  sus- 
tain a  verdict  against  the  <;oinpany,  thougli 
the  company  introduced  eviilence  that  a 
strong  wind  was  blowing  at  the  time,  and 
that  witnesses  testified  to  having  examined 
tlie  engine  soon  after  the  fire,  and  (omul  it 
supplied  with  the  best  o(  appliances,  in 
good  order,  and  operated  ()y  a  com|)etent 
and  careful  engineer.  Atchison,  T.  &^  .S'. 
/'".  A".  Co.  V.  Camplull,  16  Kan.  200. 

The  fact  that  large  cinders  were  found  on 
defendant's  track  and  on  |>!ainlilT's  prem- 
ises, twenty-five  paces  therefrom,  at  or 
about  the  time  of  the  fire,  docs  not  show 
that  the  engine  was  not  in  good  ri'i>air, 
when  it  is  not  proven  that  they  came  there- 
from. Wheeler  v.  Xeiv  York  C.  &^  Jf.  A'.  A'. 
Co.,  51  A'.  ]'.  S.  R.  471,07  ffnnCyj,  22  .V.  V. 
Supp.  561. 

On  the  qucsti(jn  of  the  safety  of  an  en- 
gine, and  the  employment  of  the  most  aj)- 
provcd  appliances  to  prevent  the  escape  of 
fire  from  the  smoke-stack,  the  testimony  of 
.  a  master  mechanic  who  examined  the  same 
directly  after  a  loss  by  fire,  as  to  its  safe  and 
sound  condition,  whose  testimonv  ir,  n<.t 
impeached,  cannot  be  overcome  by  evi- 
dence of  rumors  among  the  employes  of 
the  road  that  the  engine  was  -soxn  out  and 
not  safe.  Chicago  (3««  A.  R.  Co.  v.  Pennell, 
94  //'/.  448. 
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Where  the  wcijjlit  of  evidence  clearly 
shows  that  the  engines  were  properly  con- 
strucied  to  prevent  the  escape  of  sparks,  a 
verdict  aj;ainst  tiie  company,  based  upon 
neijlii-encc  by  allowing  sparks  to  escape, 
should  be  sei  iisldc.  Speiicr  v.  U'tHiisor  &* 
A.  A'.  Co.,  lo  A'o7>.  Sc.  loO.  Sec  also  Hnvitt 
V.  Ontario,  S.  Csi^  //.  J\.  U.  Co.,  ii  U.  C.  Q. 
J>.  f)04. 

I'roof  th::t  engines  were  properly  con- 
structed, and  were  carefully  inspected  by  a 
cuiiipetent  person  as  often  as  once  in  two 
days,  and  found  to  be  in  proper  order,  is 
sullkicnt,  althou>;h  tiierc  is  no  evidence 
that  at  the  very  time  of  the  tire  there  was 
no  (li'fcct  in  the  engine.  Spatt/tiin^i;  v.  C/ii- 
c<ij;o  <S^•  TV.  W.  A'.  Co.,  30  ll'/s.  no,  7  .i/n. 
Ay.  l\fp.  507.— Di.siiNiiUisiiKU  IN  Hrus- 
Lv-TK  V.  Milwaukee,  L.  S.  &  VV.  R.  Co.,  7 
Am.  li  Kng.  H.  Cas.  505,  55  Wis.  Ifj6; 
Kurtz  &  II.  Ice  Co.  v.  Milwaukee  &  N.  R, 
Co.,  84  Wis.  171. 

ti48.  To  mIiow  iie{;li(;eiii'c  in  tlio 
niunaKi'iiieiit  ul'  ciiKinvN.*'—  Evidence 
of  negligence,  to  render  the  company  liable 
for  burning  a  house  by  ti>e  escaping  from 
its  engine,  must  show  the  ai)sence  of  such 
care  as  was  sufhcient  under  the  circum- 
stances to  have  avoided  the  accident.  /V;/«- 
sylvania  Co.  v.   Watson,  81*  Pa.  St.  293. 

The  mere  fact  of  a  company  emitting 
sparks  from  its  engine  is  not  negligence  un- 
less it  is  proved  that  the  sparks  were  negli- 
gently emitted.  Houston  &>  T.  C.  A'.  Co.  v. 
AtcDonough,  \   Tc.x.  App.  {Civ.  Cas.)  354. 

Where  all  the  evidence  points  to  the  fact 
that  a  fire  originated  from  escaping  sparks 
or  coals  from  a  ccrta.n  engine,  and  isstr.ng 
enough  to  make  it  rcas(inal)ly  certain  that 
tliere  was  negligence  in  the  operation  of 
ilu!  iMiginc,  evidence  for  the  tlefense  Miat 
the  engine  was  examined  on  the  morning 
of  the  day  that  the  fire  occurred,  and  again 
four  days  afterward,  and  everything  found 
in  good  conditioii,  does  not  render  a  ver- 
dict for  the  plaintilT  error,  where  it  further 
a[)piMrs  tli.'>»  the  engine  had  traveled  190 
miles  after  the  examination.  Missouri  Par. 
A'.  Co.  V.  'IV.vas  &^  />.  A'.  Co.,  31  /".v/.  AVp. 
526. 

f'roof  tint  fire  was  communicated  from 
defendant's  engine  to  plaiiitilT's  i>roperty 
and  destroyed  it,  and  that  this  result  was  m  t 


*  As  to  what  evltlcncc  of  tict^liKPOcc  of  tin 
enpincrr  ami  a  fireman  will  support  a  (\m\u\i! 
at;ainst  ii  rmapany  ("f  ilcslrdviiiK  [Topcriy  by 
fire,  see  45  Am.  &  Enc,  R.  Cas.  575,  at'str. 


probable  from  the  ordinary  working  of  the 
engine,  is  sufficient  evidence  of  negligence 
lo  sustain  a  verdict.  //////  v.  Sacranunto 
Valiiy  iW  Co.,  14  Cat.  387.— yuoTiNG  Ellis  v. 
Portsmouth  «i  K.  K.  Co.,  2  Ired.  (N.  Car.) 
140;  Herring?'.  Wilmington  &  K.  R.  Co., 
10  Ired.  402.  Rkvikwinc.  I*iggf)t  ?'.  East- 
ern Counties  R.  Co.,  3  C.  H.  2:9.  54  Eng. 
C.  L.  233;  Iluyeit  V.  Piiiladelphia  .V  R.  R. 
Co.,  33  Va.  St.  373.  — Not  KOI. lowed  in 
Gandy  v.  Chicago  &  N.  W.  R.  Co.,  30  Iowa 
420.  Rkvikwkd  in  Smith  v,  Hannibal  & 
St.  J.  R.  Co.,  37  Mo.  287. 

Where  tlu  same  evidence  which  sliowed 
the  fire  to  ha\e  caught  from  the  engine 
tends  also  to  show  the  negligence  alleged, 
it  is  unnecessary  for  plaintiti  to  show  af- 
firmatively, by  direct  evidence,  any  t'efect 
in  the  construction  or  condition,  or  any 
negligence  in  the  maiuigement,  of  the  en- 
gine. Woodson  V.  A/i/waiti-iY  if^  St.  P.  A'. 
Co.,  21  Minn.  60,  19  .////.  I\y.  Jup.  293. 

The  unexplained  fact  that  an  unusual 
number  of  sparks  were  tlsrown  from  an  en- 
gine, wliereby  lire  was  set  to  adjoining  prop- 
erty, is  evidence  of  negligence,  not  rebutted 
by  the  statement  of  the  engineer  that  he 
'•handled  the  engine  very  carefully,  *  *  * 
not  any  dilTerenily  from  what  I  generally 
did."  Johnson  v.  Chiia;j:o,  .1/.  &^  St.  P.  A'. 
Co.,  13  ^hn.  &•  Eng.  A'.  Cim.  460,  31  Minn, 
57,  16  X.  W.  A'//.  488. 

The  defective  construction  or  improper 
management  of  a  locomotive,  owing  lo 
which  it  emits  sparks,  may,  in  the  absence 
of  other  evidence,  be  inferred  by  a  jury  from 
evidence  to  show  the  fire  originated  from 
one  of  defcndanl's  engines,  and  evidrnce 
given  by  the  defendant  in  respect  to  an- 
other engine  which  leads  to  the  inference 
that  |)ropi'r  precautions  in  constnution  and 
management  would  prevent  the  emission 
of  sparks.  Tanner  v.  A'.Ti'  York  C.  &^  //. 
A'.  A".  Co.,  32  ./«/.  iS"  /■."//(,'•.  A'.  Cas.  3S0,  loS 
iV.  1'.  623.  I  Si/v.  App.' sf'9.  IS  A'.  /;.  A'./. 
379.  '3  A',  r.  .S".  A".  50;.  Rkvikwkh  in 
Eighmc  r.  Rome.  W.  &  O.  R.  Co.,  32  N, 
Y.  S.  R.  757,  10  N.  V.  Sui)p  600,  57  Hun 
58(1. 

Testimony  having  been  p:oducedof  prop- 
er care  as  to  all  the  e.igines  passing  on  the 
two  days  during  wl'icli  the  fire  otcurred,  it 
tended  to  prove  iropcr  care  a*  to  ll:i'  jiar- 
ticidar  engine  .-r  en^'iies  fr.un  which  the 
fire  e-'caj-ed.  The  elfect  of  the  lestiuiony 
was  for  the  jury.  IHrriiii;  v.  (/////',  ( '.  C^  S, 
!•;  A\  Co.,  79  />.«■.  584.  "5  '^■'  "'•  ''>''•/•  S7(>' 
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Evidence  showing,  among  otlicr  tilings, 
tli;it  at  the  lime  and  place  of  ihc  selling  of 
till'  lire,  one  of  the  defendants"  engines  was 
passing  along  tlieir  railroad  tr.uk,  at  a 
speed  of  from  forty-live  to  fifty  miles  an 
hour;  that  it  was  an  exceedingly  dry  time, 
and  sparks  and  cinders  which  kindled  other 
lires  a'ong  the  track  were  issuing  from  such 
engine-  //(•/</,  to  sn;)port  a  verdict  tliat  llic 
tire  was  set  through  the  negligence  of  de- 
fendants' employes  in  running  such  engine. 
>'/£■;/-  v.  Sle-.iHirt,  74  ll'i's.  160,  42  X.  IV, 
Rep.  214. 

While  evidence  of  the  single  lire  nuiy  not 
l)i;  suthcient  to  warrant  a  lindmg  cj|  negli- 
gence against  t'le  comi)any,  yet  when  it  ap- 
pt;ars  that  at  or  about  the  same  lime  sev- 
eral lires  arc  hy  the  same  engine  thus 
caused,  and  tliat  only  at  or  about  that  time 
vveri!  any  fires  caused  by  such  engine,  al- 
thoiigli  used  continuously  for  months;  and 
also  that  an  engine  in  good  order  and  prop- 
erly managed  does  not  ordinarily  cause  fires 
— Iielii.  that  a  jury  arc  justified  in  fin<liiig 
negligence,  and  this  notwithst.mding  tiny 
are  unable  to  point  out  specili'  ally  where- 
in the  negligence  consists.  Misuuni  J'tu. 
A'.  Co.  V.  Kitittlil,  1 1  .-Im.  »Ii>*  A'"/,''-  ■'*'■  ^''•>"- 
S3.  2()  Kan.  654. 

241).  To  hIiow  ii<'K:lii;(>ii('<>  in  allow- 
ing i-oinliUNtil>i«>H  on  ri);lit  of  way.— 
Negligence  may  be  imputed  to  a  company 
from  evidence  that  combustible  materials 
have  been  allowed  to  accumidate  ami  re- 
main upon  its  land,  liable  to  be  ignited  by 
sparks  from  its  engines,  and  to  commmu- 
catc  fire  to  adjoining  lands.  Claiki'  v.  C/ii- 
ut^'o,  St.  J'.,  A/.  &*  O.  J\'.  Co..  33  J////«.  559, 
23  .\'.  ir.  A',-/>.  536. 

Evidence  tending  to  show  that  defendant 
had  permitted  refuse  an<l  inll.unmable  mate- 
rials to  accumulate  on  its  right  of  way  and 
to  remain  there  for  years,  and  that  fires 
had  previously  been  set  therein  by  passing 
locomotives,  is  suiricient  to  warrant  tin- 
jury  in  finding  that  the  difendant  wms  guilty 
of  negligence.  Mootf  v.  C/iicii^o,  M.  &*  St. 
/'.  A'.  Co.,  78  Wis.  120.  47  .\'.  W.  R,f>.  273. 

Tin;  apptdlate  court  will  not  reverse  their 
judgment  in  such  a  case  unless  there  is  a 
phiin  deviation  from  the  evidence,  or  it  is 
palpable  the  jury  liavc  not  drawn  a  correct 
inference  from  the  facts,  Riihmoiui  i»*  i>. 
R.  Co.  V.  .Medley.  7  Am.  iT-  Etit;.  R.  Ciis. 
493.  75  ''<«•  499-  -Foi.i.riwiNt;  Urighthope 
R,  Co.  V.  i*ogcrs,  76  Va.  443,  yiroilNC. 
Carrington  ->,  Ficklin,33  Gratl.  (Va.)  670. 


Where  a  sliar.ty  \v;:s  burned,  due  to  the 
kei'iiing  of  oil  and  waste  and  other  inflam- 
i.nible  materials  therein,  whence  the  fire 
spiiT.d  ai.d  burned  plaintilT's  house,  testi- 
nii',ny  tl'at  oil.  etc.,  were  kept  in  the  shanty 
is  sntricicntly  definite  as  to  the  time,  espe- 
cially where  there  is  no  evidence  to  show 
that  it  was  not  so  kept  at  the  time  of  ilio 
fire.  Perry  v.  Southern  I\ic.  R.  Co.,  50  Co/. 
578,  12  ^liii.  Ry.  Rep.  1S7.  Van  I'leet  v. 
Ne^i>  York  C.  &-  //,  A'.  A'.  Co.,  27  .\'.  J'. 
S.  R.  76,  7  X.   V.  Siipp.  636. 

Proof  that  a  lire  o(  curred  in  April  where 
large  (piantitiesof  brush,  weeds,  and  bushes 
two  feet  iliyh  fmm  the  y«ar  before,  and 
clip[)ings  of  dry  [)ine  were  on  the  right  of 
way,  is  sulVicient  to  aulhori/e  the  jury  to 
find  that  defendant  ne;;ligently  permitted 
an  aci-umulation  of  (ombuslible  material 
which  caused  the  lire,  and  that  it  washable. 
Jlt'/l lilies  V.  l-'iS/i/i/ri;  R.  Co.,  34  X.  )'.  S. 
R.  3.S2.  5.S  //////  605.  niriii.,  II  A'.  )'.  .'^iipp. 
837;  ajfirnhul  [/)  1 28  X.  V.  644.  mem.,  40 
X.  V.  S.  R.  978. 

The  evidence  teinled  to  show  that  on  the 
defendant's  lii^ht  of  way,  at  the  [loinl  where 
it  was  claimed  the  fire  started,  dry  grass 
and  weeds,  both  standing  ;ind  cut,  lying  in 
swaths,  e.vttMideil  up  <  lose  to  the  line  of  ihe 
rails;  that  ])assing  locomotives  frecpiently 
droppc'  -(^als  of  fire  which  .sometimes  set 
fire  li  '  c  lies;  that  the  weather  was  dry, 
and  the  wind  wiis  blf)wing  in  a  direction 
which  would  carry  fire  toward  the  plain- 
tilT's land,  and  that  a  line  of  fire  extended 
from  that  point  to  plaintilT's  land.  Held. 
sullicicnt  to  sustain  a  verdict  for  plaintiff. 
Cliho^o,  St.  I..  &*  r.  R.  Co.  V.  Williams,  131 
hid.  30.  30  X.  li.  Rep.  (<(/>. 

If  tlu!  place  where  tlie  lire  started,  and 
from  whenire  it  spreiid,  was  a  place  where 
fire  had  ofti-n  caught  from  sparks  from  Ic^ro- 
motives  in  their  ordinary  use  in  running,  it 
tends  to  shown  neijtigi'iit  habit  on  the  jjart 
f)f  'Kfendant  in  sulleiinL;  combu-tihle  mate- 
rial  to  accunndate  on  its  land  at  that  |>lace, 
instead  of  amounting  to  a  reason  wliv  tin; 
plainlil's  should  not  recover,  alth<iui;h  the 
plaintilTs  knew  of  such  lires,  Snvi/er  v. 
y/tts/mrt;/',  C.  Cf  ."^Y.  /..  R.  Co..  11  // '.  I  'a. 
!4,  18  „■////.  Ry.  Rep.  154. 

Immediately  after  the  passage  of  a  train 
smoke  was  sc'ii  rising  from  pi. ices  on  the 
land  of  the  comi)any  close  to  the  track. 
My  the  si<le  of  the  track  cut  brush  and 
leaves  and  old  ties  were  piled  up.  There 
was  evidence  tending  to  show    hat  sparks 
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were  seen  coming  from  the  locoinoiive. 
Tliere  was  no  evidence  that  the  engine 
which  was  said  to  liave  caused  the  tire  was 
out  of  repair  or  irni)roperiy  constructed,  or 
that  the  spark  arrester  was  not  siiiriricnt. 
/A/ii,  that  the  evidence  shcjwing  tiiat  refuse 
material  had  been  allowed  to  remain  on  the 
tra(  k  was  sulhcient  l'>  justify  a  verdict  find- 
ing tht;  company  guilty  f)f  negligence  in 
causing  the  lire.  O'Xii/l  v.  Xck'  \'o»k,0. 
&^  II'.  A'.  Co.,  40  /////.  (S-*  Eftjf.  A'.  Ctis.  240, 
115  .V.  1'.  579.  23  X.  /■:.  A',/>.  217,  26  .\'.  )'. 
.v.  A'.  269;  •ij/irmt/itf  10  A'.  I'.  S.  A'.  147,  45 
////;/ 458,  /;/£•«;.- Foi.KowiNC.  Field  t/.  New 
York  C.  R.  Co.,  32  N.  Y.  346.  — Rkvikwkd 
IN  Eighme  t.  Rome,  W.  &  O.  K.  Co.,  32  N. 
Y.  S.  K.  757,  10  N.  Y.  Supp.  600,  57  Ilun 

5.sr.. 

250.  To  show  ii«>f;livr«>ii<M>  in  allow- 
iii{;;  lire  to  sprnwl.— To  recover  against 
the  company  for  destroying  a  fence  and 
grass  l)V  lin;  plaintiff  must  jirove  not  only 
that  the  lire  originated  from  the  company's 
engine,  hut  that  its  escape  by  spreading  to 
his  propeity  was  tlie  result  of  negligence. 
Cu//,  C.  &*  S.  J-\  A'.  Co.  V.  Johinoii.  3  7'c.t . 
App.  {Civ.  Cas.)   151.     /•//<//   V.   I\uific  A\ 

Co.,  45  ^'^"^  322. 

To  avoid  liability  for  damages  occasioned 
by  lire  which  spread  from  the  right  of  way 
where  combustible  materials  were  ignited 
by  sparks  from  a  passing  engine,  it  is  not 
sulFicient  a!oiie  to  show  that  the  best  ma- 
chinerv  to  |)revent  the  escajie  of  lire  was 
used,  but  it  must  be  shown  that  tlie  com- 
pany fully  excrci-^ed  all  duo  care  to  avoirl 
causing  iniury  by  lire.  G/t//.  C.  &^  .S'.  /•'.  A". 
tV>.  V.  II '///,■,  ('8  V'lV.  295.  4  .s'.  ir.  A',  p.  4(p. 

251.  To  hIiow  coiiiimiiy's  ii<>);li- 
};«'n«'o  was  iiroxiinatr  «*aiiHt>.— It  is  not 
necessary  for  the  plaintiff  to  show  that  his 
j)remises  were  fust  ignited  ;  it  is  sutncient 
if  combustible  material  on  the  railroad 
track  .vas  first  ignited,  the  natur;il  tendency 
of  V,  nich  was  to  coiuluct  the  lire  to  the 
adjoining  premises  of  the  plaintiff.  Toledo, 
//',  <.'■-  W.  A".  Co.  \.  U'aitil,  4X  hi<i.  476. 

Where  a  company,  through  negligence, 
by  tlie  escape  of  lire  from  its  locomotive 
set .  fire  to  a  dei)ot,  from  which  a  hotel  in 
Itie  vicinity  is  destroyed,  to  make  the  com- 
pany liable  it  is  not  necessary  th.it  the 
burning  of  the  hotel  should  be  so  certain  to 
result  from  the  burning  of  the  depot  that  a 
reasonable  person  could  have  foreseen  that 
the  hotel  would  burn,  or  that  it  prob.ibly 
would.     It  is  enough  if  it  be  a  consequence 


so  natural  and  direct  that  a  reasonable  per- 
son might,  and  naturally  would,  see  that  it 
was  liable  to  result  from  the  burning  of  the 
depot.  (Craig,  J.,  dissenting.)  C/i/iinjo  c~ 
yl.  A'.  Co.  V.  rcnttell,  1 10  IN.  435. 

Sparks  from  a  locomotive  fired  a  large 
wooden  barn  full  of  combustibles,  ;iik! 
through  it  a  wooden  hotel  ihirty-iiine  feet 
distant  burned.  //<•/</,  tiiat  the  jury  were 
justified  in  finding  that  the  burning  of  the 
barn  was  the  proximate  and  natural  cause 
of  the  burning  of  the  hotel.  I'racc  v.  Xcm 
York,  I..  K.  <S-  II'.  R.  Co.,  52  X.  V.  S.  A\ 
102,  22  A'.  )'.  .Supp.  958. 

Where  the  property  burned  (a  cranberry 
marsh)  is  a  long  way  from  the  track,  <;vi- 
fleiice  is  necessary  to  cleaily  connect  the 
negligent  acts  of  the  <nm|)any  and  the  lire 
(jriginatiug  on  the  rigiit  of  way  with  the  liie 
which  caused  the  injury  to  pl.iintilT, as  l)cing 
the  proximate  cause  thereof,  esiiecially 
where  back  fires  were  in  th.e  mean  time  set 
upon  ditlerent  parts  of  adjoining  marshes. 
Marvin  v.  C/iira^o,  M.  &^  .S/.  J\  A'.  Co.,  45 
.■I III.  iS^  ^-'/i,'-  ■'''•  ^''"'  54°'  79  '^'.f.  140,  47 
X.  II'.  A'ip.  1 123.  — (Jldli.vc.  Kellogg  t'. 
Chicago  Si  N.  W.  K.  Co.,  26  Wis.  25S.' 

252.  Cireiiiiislaiitial  «'\  idriuM*  to 
show  «-oiiipaii,v's  iieglig'viu'<>,  (>4>n4>i'- 
all.V. — To  entitle  a  piaintilT  to  recover  of 
a  comijany  d. images  on  account  of  fir^  re- 
sulting from  sparks  emitted  fron  o:;e  of  its 
engines,  the  negligence  of  the  c;:!v.jiany  in 
the  premises  must  be  shown,  either  directly 
or  by  circumsianci's  lending  to  establish  it 
—  such  as  the  absence  or  imperfect  condi- 
tion of  a  s])ark  arrester,  the  use  of  lui  ex(  es- 
sive  amount  of  steam,  an  iiiii  iwful  rate  of 
speed,  or  the  likf.  li\t/ii(y  v.  C//irtr:;o  &->  X. 
ir.  A'.  Co..  30  Ati',;  420.  -  Nor  KOI. LOWING 
Hull  7'.  Sacramento  Vallev  K.  Co.,  14  Cal. 
3S7:  Illinois  C.  H.  Co.  7:  Mills.  42  III.  407; 
ilas.s  7'.  Cliicago,  n.  .S:  (J.  U.  Co.,  28  III.  9; 
Kllis  7'.  Portsmouth  .S:  R.  R.  Co.,  2  Intl. 
(N.  Car.)  138;  I'iggot  7>.  I'3astern  Counties 
R.  Co.,  3  C.  M.  229.  54  Euii.  C.  L.  228.— 
AlM'l.lKl)  IN  Habcock  7\  Chicago  ct  N.  W. 
R.  Co.,  1 1  Am.  \-  ICiig.  R.  Cas.  63,  6j  Iowa 
593.  Dl.sAPi'RovKi)  IN  Louisville  \'  N.  R. 
Co.  7'.  Reese,  38  .^m.  Si  Kn^,.  I'..  Cas.  342, 
85  Ala.  497.  nisTiM.iMsiii-.K  IN  All  bison, 
T.  it  S.  F.  R.  Co.  V.  Stanford  12  Kan.  354. 
Foi.i.owKU  IN  McCummons  7/.  Chic.ig.o  tS: 
N.  W.  R.  Co.,  33  Iowa  187;  (jarrett  7-. 
C!hic.ngo  &  N.  W.  R.  Co.,  36  Iowa  12:, 

Negligence  of  a  conip.my  in  setting  out  a 
fire  may  be  shown   by  circumstantial  evi- 
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dence ;  direct  proof  of  a  particular  act  of 
negligence  is  not  required,  i'l///,  C.  &*  S. 
F.  1\.  Co.  V.  JIol/,  1 1  .Iw.&'Juijf.  A'.  Cas.  7 J. 
I   7V'.«.  .///.  (C/v.  Ctis.)  477. 

Hotli  the  loss  by  tire  and  the  negligence 
of  the  company  may  be  established  by  cir- 
cumstantial evidence.  /V.  Worth  &*  D.  C. 
A\  Co.  V.  Kiillijc,  2  Tex.  A  pp.  (Civ.  Cas.) 
600.— F<)l,t,<)\viN(;  Internalioni.l  &  G.  N.  R. 
C('.  7A  Timmermann,  61  Te.x.  660. 

As  defects  in  an  engine  and  negligence 
in  its  management  are  matters  peculiarly 
witlu.i  the  knowledge  of  the  conipany,  it  is 
not  reasonable  to  e.xpect  of  a  stranger  di- 
rect evidence  of  the  spccilic  defects  or  neg- 
ligence, and  it  is  not  error  to  charge  the 
ti'ry  to  that  effect.  Missouri  I\ic.  A'.  Co.  v. 
,>  iiicaiil,  1 1  .Im.  &~'  lui^i^.  A'.  Cas.  83,  29 
a'i/«.  654.  — Foi.i.owinm;  Atchison,  T.  it  S. 
F.  R.  Co.  V.  Stanford,  12  Kan.  354. 

An  inference  of  negii.:;fiice  is  warranted 
upon  proof  that  the  company  left  ir.  the 
house  where  oil  used  by  the  rompatiy  was 
kept,  a  red-hot  stove,  around  which  was  in- 
flanimablc  waste  material,  etc.  Acad  v. 
/'tHiisyh'ania  A.  Co.,  44  .X.  J.  I..  280. 

Tlie  jury  are  warranted  in  inferring  neg- 
ligence on  the  part  of  the  comp;iny  where 
it  is  shown  that  fire  had  been  scattered 
along  the  track.  I/oNston  i5~*  T.  C.  A'.  Co. 
V.  .Ut/hnoitx/i,  I  Ttv.  A  pp.  (Civ.  Cas.)  354. 

The  doctrine  that  the  fact  of  negligence 
on  the  part  of  a  company  in  setting  out  a 
fire  by  sparks  from  an  engine  may  be  estab- 
lished by  circumstantial  evidence  will  apply 
as  ..'tU  where  the  testimony  is  olTered  !)'• 
way  of  rebuttal  as  wlu-re  it  is  produced  in 
making  out  the  case  in  ciiief.  Inii'koik  v. 
C/iiiOf^o  5-  A'.  /('.  A'.  Co.,  1 1  Ain.  vL~  /-.//v.  A". 
Cas.  63,  62  Iimui  593,  13  X.  11'.  /'<•/.  740,  17 
A'.  ;/'.  /w/i.  (/>,<. -.Al'lM, VINT.  Gaudy  T/.  Chi- 
cago &  N.  \V.  H.  Co.,  30  Iowa  420. 

Negligence  cannot  be  inferred  from  ilie 
fact  alone  that  fire  was  comniiiiiicited  to 
adiarent  properly  by  sp.irks  from  an  engine. 
I'iUsbuti^h.  C.  C'^  St.  L.  A.  Co.  v.  Hi.xoii,  32 
Am.  i5~»  Env;.  A'.  Cas.  374,  no  /«</.  225,  11 
A'.  /■:.  A't-p.  285. 

The  mere  fact  of  the  escape  of  burning 
coal  from  the  engine  is  not  sullicicnt  evi- 
dence of  the  comi)an)'s  'legligcnce,  but  in 
connection  with  othc-  circninstances  may 
tend  to  show  s\irli  negligence.  IWoilshaw 
V.  Rowi:  U:  &^0.  A.  Co.,  17  A',  l".  .S'.  R. 
307,  49  Huh  605,  I  A'.   J'.  Supp.  C)9i. 

Proof  of  the  setting  out  of  fire  to  wood 
upon  sevcnd  occasions  is  not  of  it-elf  suf- 


ficient evidence  from  which  to  infer  negli- 
gence on  the  company's  p.irt.  J'/ii/adelpiiia 
&•  A.  A'.  Co.  V.  i'l-isir,  8  /'a.  St.  366. 

The  fact  that  on  a  dry,  windy  day  fire  is 
discovered  in  a  field  upon  the  line  of  a  rail- 
road shortly  after  tl'e  o.i.s  age  of  a  train  is 
not  of  itself  evicience  of  negligence  on  the 
part  of  the  company.  Aeaih\^  &*  C.  A.  Co. 
v.  I.atslui'u',  1  Am.  <S-  /;/(»,'.  A'.  Cas.  267,  93 
I'a.  St.  449. 

25:).  'I'o  nIiow  Iiow  tlio  lilro  orlg- 
iiiateil.*— Juries  should  lyji  be  allowed  to 
infer  or  presume,  ft)r  want  of  positive  proof 
to  the  contrary,  that  a  fire  was  communi- 
cated by  the  operating  of  a  railroad.  The 
proof  required  upon  this  point  must  be  suf- 
ficient to  exclude  the  probability  of  a  fire 
having  been  caused  by  some  other  means. 
Di'iivfr,  T.  e'i-  (/'.  A'.  Co.  v.  Jh-  ilrojf,  2  Co.'o. 
App.  42,  29  Pac.  Alp.  664, 

I5ut  it  is  not  required  that  phiintifl's  pre- 
liminary evidence  should  exclude  all  possi- 
bility of  anr)tlier  oris^dn,  f)r  that  it  be  undis- 
puted. It  is  sufTicient  if  it  presents  a  fiues- 
tion  for  the  jury.  Crist  v.  /;>/<•  A.  Co.,  58 
A'.   V.  63S,  num.;  ajfirmiiiii  '    /•  ^'^  C.  435. 

That  a  railroad  company  aided  in  ])utting 
out  a  fire  burning  along  its  trJick  does  not 
tend  to  establish  the  fact  iliat  it  caused  the 
fire.  l^i-n:>cr  Sr^  R.  G.  A.  Co.  v.  Morton.  3 
Colo.  App.  155,  32  Rac.  R,p.  345. 

In  an  action  for  burning  a  barn  during  a 
very  dry  time,  evidence  tbat  a  very  strong 
wind  was  blowing  from  defendant's  tipcks 
toward  the  barn  aboui  thirty  feet  away; 
that  the  fire  caught  on  the  side  of  the  b;irn 
ne.xt  to  the  track;  that  a  streak  had  been 
burned  in  the  dry  grass  from  the  track  to  the 
barn  ;  that  passing  engines  h.id  deposited 
live  coals  and  cinders  on  the  track  shortly 
before  the  fire — is  sufFuient  to  sustain  a 
verdict  for  plaintiff,  where  no  other  c;iiise 
for  the  fire  is  shown.     />'.,v.C  v.  CZ/iiii^o.  11'. 

<r-  J/.  A.  Co.,  75  Wis.  444.  44  A".  ;/'.  a; p. 

The  evidence  showed  that  soon  after  a 
freight  train  passed,  a  large  sho|i  that  siond 
near  the  track  was  on  fire  (the  fire  having 
started  in  the  upper  story  inside,  near  a 
window  in  which  a  [lart  of  a  [ane  ol  glass 
was  broken,  being  the  oidy  onening  in  the 
building),  as  plaintilT  claimr.l.  by  a  spiirk 
from  the  engine.    The  engine  was  in  good 


*SufTiciency  f  ovidetKP  10  show  iirii;iri  of 
(ires  to  pmvr  iienlii;cine  oit  part  of  iumpaio, 
see  4c)  Am    &  I£nc,.  R.  Cas.  !■•-.  iirstr. 
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condition  and  there  was  no  proof  of  negli- 
gence in  its  inanaf;;enient.  There  were  no 
fires  b'jrnii'g  in  the  building  at  the  time, 
and  no  other  theory  was  set  up  as  to  the 
origin  of  the  fire.  ILLi :  (i)  that  tiie  evi- 
dence was  too  uncertain  to  justify  a  finding 
for  plaintilT;  (2)  that  fven  if  it  was  sutfi- 
cient  t'>  justify  a  fin(li;)g  tliat  the  fire  started 
from  sparks  from  tlic  iucomotive,  tiie  com- 
pany could  not  be  held  liable  without  pro(jf 
of  negligence.  Musst'kvliile  v.  At  hint  ic,  M. 
&-  O.  K.  Co.,  4  Huiihes  (  U.  S.)  166. 

It  was  charged  that  the  lire  was  com- 
municated first  to  dry  grass,  etc.,  on  the 
right  of  way,  and  from  thence  to  plaiiuifT's 
premises;  and  in  another  count,  that  the 
fire  CfjMimunicatcd  fro:n  tiic  locomotive  to 
tile  phiintill's  premises.  The  proof  showed 
clearly  iliat  the  fiie  originated  in  one  or  the 
other  of  these  ways,  but  left  it  in  floubt, 
there  being  evidence  supporting  each  count. 
//</</,  that  the  jury  were  justified  in  return- 
ing a  verdict  for  the  plaintill,  without  deter- 
mining decisively  whetiier  the  fire  oiiginated 
in  one  or  the  other  of  these  places.  In  such 
case  it  is  immaterial  whether  the  fire  started 
on  the  right  of  way  (jr  on  the  plaintilT's 
land.  Chicago  v3~»  E.  I.  R.  Co.  v.  Goyvtte,  43 
Am.  &^  Eui;.  R.  Cas  36,  133  ///.  21,  24  A'. 
E.  Rip.  549;  affirming;  32  ///.  .,'///.  574. 

In  an  action  for  destroying  property  by 
two  fires,  one  caused  by  s[)arks  from  a  com- 
pany's engine  upon  plaintilT's  premises,  the 
other  upon  combustibles  on  the  right  of 
way,  it  was  shown  that  soon  after  a  train 
])asscd  smoke  was  seen  in  plainiilVs  or- 
chard ;  that  the  fire  startcfl  on  the  line  be- 
tween plaintiff  and  defendant  and  was  go- 
ing from  the  track,  and  that  engines  on 
that  road  sometimes  threw  sparks  forty  feet 
beyond  the  right  of  way.  Held,  tliat  the 
evidence  warranted  the  finding  that  each 
fire  originated  as  laid  in  the  declaration. 
Nor  J  oil;  \i'^  ir.  R.  Co.  v.  lio/ianiwii,  85  Va. 
293,  7  .V.  E.  Ri-/>.  236. 

Where  no  attempt  was  made  to  ascertain 
the  loss  until  after  the  second  fire,  and  to 
examine  witnesses  as  to  the  amount  of  each 
separate  loss— //('A/,  that  it  was  proper  to 
refuse  to  instruct  tin;  jury  to  find  each  loss 
separately  ;  and  it  was  proper  to  instruct 
them  to  consider  all  the  evidence  and  assess 
the  damages  as  a  whole,  wliether  the  fire 
f>rigiiiated  from  sparks  cast  upon  plaintilT's 
premises,  or  upon  combustibles  on  defend- 
ant's right  of  way.  .Vor/oM-  ^-^  W.  R.  Co,  v. 
Bohannon,  85  Va.  293,  7  S.  E.  Rfp.  236. 


254.  tlint  It  wa.s  cuiistMl  by  the 

imrtieiilar  eiifjlin'.— The  lact  that  the 
fire  was  caused  by  the  company's  engine 
can  be  proved  by  circumstantial  evidence. 
Giiif,  C.  &*  S.  F.  R.  Co.  v.  J/oIt.  1 1  Ant.  &^ 
EHi;.  R.  Cas.  72,  i  7V.r.  App.  {Ct'v.  Cos.)  477. 

Evidence  tending  to  show  that  a  liie 
started  in  grass  near  a  track  a  few  momenis 
after  an  engine  passed,  and  that  no  other 
person  or  other  fire  than  that  on  the  engine 
was  in  the  vicinity  at  the  time,  is  sulfiiieiu 
to  justify  the  jury  in  finding  that  the  fire 
was  caused  by  the  engine.  A'<ir.u>t  v.  A///- 
',iuiukee  &■•  S/.  r.  R.  Co..  7  .  /w.  «S^•  En^.  R. 
Cis.  5JI,  2r)  Minn.  12,  11  A".  W.  R.p.  122. 
Jolinson  V.  C/tii.\i;o  if»^  A'.  //'.  /'.  ti'.,  77 
'oi,.;i  0G6,  42  A'.  //'.  Rfp.  512.  ii'iciii/  V. 
Xortlurn  I'iic.  R.  Co.,  45  .////.  iT-  Enir.  R, 
Ciis.  544.  1  A'.  />,ri:  252,  46  A'.  W.  /up.  972. 

—  AlMM'.iiviNc  Karsen  7'.  Milwaukee  it  .St. 
P.  K.  Co.,  29  Minn.  12,  11    X.  W.  Kep.  122. 

—  Foi.'.dWKi)  IN  Johnson  7'.  Northern  I'ac. 
H.  Co.,  I  N.  D.ik.  354.— Z^<w«  V.  C///i;ii;o, 
A/.  »5-  .S7.  P.  R.  Co.,  39  .]///'.!.  413,  40  .\.  ';/'. 
Rt'p.  270.  Smith  V.  London  "-^  .S".  /('.  A'.  Co., 
L.  R.  6  C.  P.  14.  40  L.  J.  C  P.  21,  23  /,.  T. 
67S,  19  //'.  R.  230;  ojjirmini^  /,.  A*.  5  C.  P. 
98.  39  /„/.  C'.  /',  CS.  21  L.  f.  668,  18  //•.  A'. 
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This  probability  may  be  strengthened  by 
the  facts  that  a  strong  wind  wjis  blowing 
from  the  north,  and  the  fire  was  first  flis- 
covcred  south  of  where  the  locomotive  had 
just  passed,  and  that  such  locomotive  was 
lighter  and  had  shorter  flues  tlnin  some  of 
defendant's  engines,  and  for  these  reasons 
would  be  more  liable  to  emit  fire  than 
heavier  engines  with  longer  fines,  liut  the 
foregoiiig  circumstances,  under  which  the 
fire  was  kindled,  would  not,  in  the  absence 
of  any  other  evidence,  justify  a  finding  that 
the  engine  was  not  of  approved  construc- 
tion and  properly  managed,  and  an  instruc- 
tioi!  tlial  assumes  the  contrary  h.  rrioneons. 
Piiti/t^r  V.  I'acu  ['oll,y  il^  C,  I..  A",  t'.'., 
(Cixl.)  22  Am.  &»  Ent;.  R.  Cox.  644,  5  Po,-. 
Rt'p.  359.  McGibhon  v.  A'orllui  n  R.  Co.,  14 
Ont.  App.  91  ;  mursin^  11  Ont.  307. 

But  such  eviflence,  notwithstanding  the 
absence  of  all  evidence  as  to  the  e.\ient  and 
course  of  the  wind  at  the  time  of  the  fire 
is  sutficient  to  sustain  the  finding  that  the 
fire  was  set  by  the  defend.mt's  engine. 
Greenfield  v.  C/iiia^o  &*  iV.  //'.  A'.  Co.,  Hj 
Irnoa  270,  49  X.  W.  R,p.  95. 

Evidence  tliat  the  engine  passed  a  snort 
time  before  the  fire  was  discovered  tends  to 
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sliow,  in  the  absence  of  proof  of  any  other 
cause,  that  the  engine  set  the  fire,  notwith- 
st. Hiding  it  was  in  good  order  and  properly 
managed ;  and  an  instruction  that  the  fact 
that  the  fire  was  so  discovered  after  the 
passing  of  an  engine  in  safe  and  proper 
condition  and  properly  managed  is  not  evi- 
dence that  such  engine  set  the  fire,  is  prop- 
erly refused.  AMot  v.  Gore,  40  A//i.  &•  Ji'{i[. 
A".  C's.  244,  74  117.1.  509,43  .\.  ir.  A'i/>.  365, 

.-\  verfiict  against  a  railroad  will  not  bo 
disturbed  on  appeal,  where  there  was  no  di- 
rect evidence  as  to  tlie  cause  of  the  fire,  but 
the  evidence  showed  that  the  fire  was  dis- 
covered soon  after  the  trititi  had  passed ; 
that  tiie  company  permitted  combustible 
matter  to  accumulate  on  its  right  of  way  at 
anrl  near  the  place  of  the  fire,  and  that  at 
the  time  of  the  fire  ,\nd  lor  some  time  lie- 
f  ire  it  was  common  for  the  company's  eii- 
i^'ines  to  throw  sparks  and  coals  of  ('re. 
AUsio/tri  Pac.  A*.  Co.  v.  Ayers,  { Tt-.r.)  S  ^S'. 
U:  AVA  338. 

Another  road  paralleled  the  dn'endant's 
through  plaintifl's  farm,  about  four  rods 
distant.  The  evidence  showed  that  an  en- 
gine passed  on  the  other  road,  but  there 
was  no  indication  of  sj'arks  or  fire  escajjing 
tlierefrom,  and  in  a  few  minutes  defendant's 
engine  passed,  which  was  shown  to  have 
emitted  large  coals  or  sparks  to  a  great 
height,  and  sliortly  after  the  plaintifl's  barn 
and  straw  stacks  were  on  fire.  Htlii,  suf- 
ficient to  sustain  a  verdict  that  the  fire  was 
caused  by  defendant's  locomotive.  Co////t.s 
V.  .Verv  Vor^-  C.  &^  H.  A'.  A'.  Co.,  n  X.  Y. 
S.  A'.  569,  58  llu/i  601,  ///ci/i.,  1 1  N.  Y.  S/tpf>. 
30S  ;  aj/ir//itit  //I  132  A'.  J'.  603,  ///e/ii.,  44  A'. 
)'.  S.  A',  934,  Miem. 

In  an  action  for  burning  lumber  while 
near  the  track,  there  was  no  one  present 
when  the  fire  originated,  but  it  was  a  short 
time  after  a  passenger  train  had  passed. 
The  plaintilT  claimed,  and  supported  the 
claim  by  some  evidence,  chat  the  fire  started 
in  ties  near  the  track  and  extended  through 
dry  (ii'ir/s  and  thence  to  his  lumber.  //M, 
sutricient  to  justify  a  finding  that  it  was  set 
liy  the  locomotive,  in  the  absence  of  any 
evidence  to  sliow  that  the  fire  originated 
in  some  other  way.  Gil'ho/is  v.  \\'isco/tsi/i 
Vall.y  R.  Co.,  25  A//1.  Z-^  E/tt;.  A'.  Cas.  479,  66 
Wis.  161,  28  A'.   \V.  R,-p.  170. 

'J55.    that   it   was  caiiHoU   l>y 

any  enptliu".— The  plaintiff  is  not  re- 
(liiired  to  prove  which  one  of  the  defend- 
ant's engines  set  the  fire  complained  of. 
;,  n.  R.  D.~5fj. 


liciiier  V.  DiLxi^'a/i:  &^  H.  Ca/itil  Co.,  13 
Hun  {X.  Y.)  254.  /'///s/'///x//.  C.  &^  S/.  L. 
R.  Co.  V.  Xoel,  7  A//1.  &^  I'-'K^.  A'.  A'.  Cas.  524, 

^^  I /id.  no. 

It  will  be  sufficient  if  it  is  proved  that 
the  fire  was  set  by  any  engine  passing  over 
the  defendant's  railway ;  and  tiie  evidence 
may  be  wholly  circumstantial— as,  first,  tliat 
it  was  possil)le  for  fire  to  reach  the  plain- 
tiff's property  from  the  defendant's  engines, 
and  second,  facts  tending  to  show  that  it 
probably  originated  from  that  cause  and 
no  other.  Union  Pac.  R.  Co.  v.  Kflhr,  36 
X'l-li.  1 89,  54  X.  II '.  Rip.  420,  Ilendi/son  v. 
Philadilpliia  &■-  R.  R.  Co.,  48  A//i.  &>  E/i^^. 
R.  Cas.  16.  144  Pa.  .sV.  461,  22  .///.  Rep.  S51. 

1250.  l*iH'i>«»nd«'rj\iM'«'  of  pfoof.— In 
an  action  for  the  destriiciion  of  pjainlili's 
l)ri)peiiy  by  sparks  emitted  from  engines  (jf 
defendant,  to  entitle  plaintiff'  to  recover,  he 
is  not  rcqnireri  t(i  prove  that  the  fire  bv 
whicli  his  proi)erty  was  destroyed  coii'd 
not  have  occurred  in  any  other  way  than 
from  sparks  of  fire  emitted  from  the  de- 
fendant's engines;  while  bound  to  jirovi 
to  the  satisfaction  of  the  jury  that  the  fire 
was  occasioned  by  the  negligence  of  the  de- 
fendant, he  is  not  bound  to  prove  this  be- 
yond a  reasonable  doubt,  as  applied  to  the 
trial  of  criminal  causes,  liallin/ort'  &•  O. 
R.  Co.  V.  Shipley,  39  .)/</.  251,  11  A/i/.  Ry. 
Rep.  269.  White  v.  Chica:^o,  M.  &^  St.  P. 
R.  Co.,  45  A//!,  il^  A'^/i,'.  A'.  Cas.  565,  i  .V. 
I^ak.  326,47  X.  W.  Rep.  146. — AiM'KoVKi) 
IN  Johnson  v.  Xorthern  Pac.  K.  Co.,  1  X. 
Dak.  354. 

Defendant  cannot  be  made  liable  on  a 
mere  probability  that  the  fire  was  caused  by 
its  engines,  but  only  on  the  iireponderance 
of  proof  that  it  was  so  caiiseil,  ami  on 
[iroof  of  negligence  on  the  part  of  defend- 
ant or  its  servants,  the  probability  niiist 
amount  to  proof.  /)';-(»7.'//  v.  ^U/a/ita  C-^  C. 
^/.  A.  A'.  Co.,  13  A///.  &•  E/t!,\  R.  Cas.  479,  19 
.S'(».  Ca> .  39.  i'nio/i  Pac.  R.  Co.  v.  Keller, 
36  Xeb.  189,  54  X.  W.  Rep.  420. 

Where  there  is  barely  evidence  encnigh  as 
to  the  origin  of  a  fire  to  establish  -a.  p/i/iia 
facie  case,  a  verdict  in  favor  of  the  plaintiff 
cannot  be  supported  where  there  is  strong 
rebutting  evidence  that  the  fire  was  :i<)t 
communicated  from  an  engine,  but  was 
started  by  a  negro  wh  was  seen  at  the  very 
spot  only  a  few  min.'.es  before  the  fire 
broke  out,  ai>parciit'y  striking  a  match  to 
light  his  pipe,  and  that  the  engine  was 
moving  on  a  down  grade  \<\\\\  \.\v\    .ceam 
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shut  off,  leaving  no  ch.nncc  for  tlie  escape 
of  fire.  East  Line  Cr'  R.  /»',  A'.  Co.  v.  Hart, 
2  Tex.  App.  (C/T'.  Las.)  370. 

The  di;fcn(ianl  must  sliow  by  a  prepon- 
derance of  evidence  liiat  the  phiiiitifT  was 
guilty  of  C(>iuril)utury  nej^ligcnce.  Xottlurn 
Pac.  K.  Co.  V.  /.I'u'tt,  51  y;,/.  A'fp.  658.  7  U. 
S.  App.  254,  2  C'.  f.  ./.  44C. 

^.  Presumptive  Evidence;    Rebuttal. 

iJ!57.  Clt'iionilly.  —  In  the  absence  of 
evidence  to  liie  contra ly,  liic  location  of  a 
s'.ation  must  be  presumed  to  liave  been 
made  for  tlie  proper  needs  of  tlie  company, 
and  not  to  do  mischicl.  J-'i aii/.foi a  &^  11, 
Turnpiki-  Co.  v.  riiilailtlpliia  &^   T.  R.  Co., 

54  i\i.  .sy.  345, 

Wlierc  the  action  is  for  t)nt]iini;  Ii;iy 
whidi  Wiis  cut  from  lands  in  ilii;  Indian  Ter- 
ritory, and  one  of  ihc  plaintiU's  is  .m  Indiin, 
on  whose  lands  the  l:ay  was  cut,  in  the  ab- 
sence <jf  evidence  to  the  contrary,  it  will  be 
presumed  that  the  liarvestinf;  of  the  hay 
was  lawful,  instead  of  in  vi<jlatioii  of  a 
statute  prohiijiiing  the  cultinjj;  of  hay  on 
the  common  groirnds  of  the  Creek  Nation. 
Edih  V.  I.afayittc,  4y  /Vv/.  Rtp.  80",  4  V.  S. 
App.  247,  1  C.  C.  A.  441. 

ITtH.  Tliat  iM'^li^iMit  iM'i'Noii  was 
<Miii>lo.v«'  ofro!iipiiiiv.— A  burning  branil 
was  thrown  from  a  locomotive  on  the  com- 
pany's own  land,  where  it  started  a  lire  in 
the  grass  which  sjjread  to  plaintilT's  lands 
adjoining;.  The  evidence  did  not  show  that 
the  person  who  threw  of!  the  brand  was  an 
employe  of  ihc  ccnipany,  hut  it  did  show 
that  he  was  on  the  engine  with  his  coal  off, 
and  apparently  cni;a};ed  in  work  there. 
J/ii'ii,  ill  the  absence  of  evidence  to  the  con- 
trary, sidllcicnt  to  raise  ;i  presumption  that 
he  was  an  employe  of  the  comi)any.  Mr- 
Coun  V.  A'l-'iO  York  C.  iS-  //.  A'.  A'.  Co.,  66 
/iarb.  (X    v.)  338. 

in  such  lase,  in  the  absence  of  evidence 
to  the  conir.iry,  it  must  be  presumed  that 
the  person  throwing  off  the  burning  brand 
was  in  the  performance  of  l\is  usual  duties, 
and  did  notdi'  i'  vvilfullv.  MrC  iin  v.  .W'.o 
1  ■<>;•/;■  C. ."-  //.  A'.  A'.  ( •,). .  66  liar/'.  ( .V.  1 '. )  33S. 

t£nt>.  That  <-oiii|taiiy  will  not  |>(>r- 
init  Hr»»  to  osnipr.  -There  is  no  leral 
presumption  that  a  railroad  company,  while 
in  the  exeicise  of  its  lawful  right  to  run  its 
locomc>tives  and  trains  over  its  road,  anri  to 
use  fire  in  so  doing,  will  not  permit  fire  to 
escape  from  them,  rahiur  v.  .Missouri  Par. 
R.  Co..  76  Mo.  217.     CVvTi'v  V.  h'liusas  City. 


St.  J.  iT-  C.  P.   R.  Co.,   19  Mo.  App.  302. 
J/iiff  V.  Missouri:  J'ar.  R.  Co.,  17  Mo.  App. 

li<(0.  That  lire  was  ori{;iiiat«>(l  hj- 
4-oiiipaiiy'H  t'liBiiU'.— That  a  fire  broke 
out  and  burned  along  the  line  (jf  a  railway 
is  not  evidence  that  it  was  caused  by  the 
railroad  cotnpany.  Ihinur  d^  A'.  (/.  A'.  Co. 
V.  Morton,  3  Colo.  App.  155,  32  1\h\  Rrp.  345. 

Where  a  railroad  company  is  authorized 
U)  propel  its  trains  and  operate  its  road  by 
the  use  f)f  steam  locomotives,  lu)  inference 
of  negligence  arises  from  the  mere  fact  that 
an  injury  to  adjacent  property  was  caused 
by  sp.irks  emiued  from  such  locomotives. 
KiiJJ'iirr  V.  Cinrinnati.  Jf.  &^  1).  R.  Co.,  34 
Ohio  .^t.()U,  21  .liii.  Ry.  Rrp.  i.  —  Kkvikwid 
l.\  Pittsburgh,  C.  iS:  ht.  L.  U.  Co.  v.  McMil- 
lan, 37  Ohio  St.  554. 

I'lvidence  that  a  lire  sprang  u])  imuu-di- 
ately  on  the  passing  of  a  train,  aiul  iluit 
ihete  was  no  fire  (ui  the  |)remises  before,  and 
no  other  apparent  cause  for  the  fire,  is  stifi'i- 
cient  to  warrant  the  infeience  tli.it  the  lire 
was  caused  by  th(,'  train,  I'nioii  l\u .  R.  Co. 
V  llr  Rusk,  38  .lin.  <S^»  I'.nt^.  R.  Cas.  321,  12 
CoA>  2IJ4.   20  /\ir.  Rrp.  752,  3   /..  A'.  ./.  350. 

Kd!  I  iiwi:i)  IN  Denver,  T.  iS:  Ci.  K.  Co.  v. 
He  liralT,  2  Colo.  App.  42. 

If  one  or  more  of  the  locomotives  of  a 
raiiroa<l  comp.iny  drop  coals  or  emit  sp.irks 
just  prior  to  or  soon  after  |iroperty  on  iIk; 
lim.' of  its  track  has  beeti  dcsirin'ed  by  lire, 
\vitl;out  anv  other  known  c;iuse  or  circuni- 
stan<:tMif suspicion,  it  raisesthe  i>rcsunipiion 
that  the  company's  engines  were  the  cause 
of  it.  l.on);a(hU(^li  v.  I'irt^iiiia  City  <5-»  7". 
A".  Co.,  <)  XiT.  271. 

F.vidence  that  a  fire  might  have  been 
caused  by  a  sjiark  from  a  locomotive,  and 
that  two  other  llres  had  started  on  the  sa.'.c 
day  a  few  minut<-s  after  trains  had  passed, 
will  warrant  a  conclusion  ili.ii  a  spark  did 
escape,  espi'<i.dly  whire  the  i  vidence  lends 
todisj)ro\c  the  pusence  ol  any  other  canst;. 
in/ry  V.  li    .s/  /.vwi   A',  Co.,  44  A'./.  /..  247. 

Where  defendant  cuiuiiany  n>ed  tlu;  tiack 
of  another  road,  proof  thai  a  lire  was  burn- 
ing on  the  right  of  way  soon  after  a  liain 
|)assed,  which  spread  to  plaint ilT'^  I mds, 
justifies  an  inference  that  the  tire  was 
Caused  by  defendant's  engiiu'.  where  their; 
is  no  evidence  lli.it  any  trains  of  the  other 
company  had  Ix-en  on  the  roail  for  Home 
tinie.  lirniint,'^  v.  A'/  r.'  ]'ork  ^'i^  A'.  A".  A'.  Co.. 
50  X.  1".  5.  A'.  511,  66  J/itn  632,  21  A'.  ]' 
."iiipp.  97. 
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2«l.     ProHuniptlvo    ovIdoiuT      of 
4-oiii|»aiiy's  ii«'K;li(;<>ii<M>,  a;»'iu>nill.v.*— 

I'riinl  iliat  a  tire  bruke  out  in  dry  jjrass  and 
weeds  on  tlic  company's  ri};ht  of  way  im- 
mediately after  a  train  passed  is  suflicient 
to  raise  a  presumption  of  ncyiigence.  t'///- 
nii,-^'',  /•'.  (&>•  (J.  A'.  Co.  V.  Einiiioiis,  42  ///. 
•■'//•  '3S-  h'<'fs:n  v.  Mihoaukee  &^  SI.  P. 
K.  Co.,  7  Am.  St*  Eiti^.  A'.  Cas.  501,  29  .!//;/«. 

12,     II     A',     ir.    K,-p.     122.  —  Al'l'K(.VKI)     IN 

Louisville  1%  N.  R.  Co.  7/.  Reese,  38  Am.  & 
Eiig.  R.  Cas.  342.  85  Ala.  497,  5  So.  Rep. 
283,  7  Am.  St.  Rep.  66;  Gram  v.  Northern 
Pac.  R.  Co.,  I  N.  Dak.  252.— Foi.i.oWKU  in 
Sibilrud  t.  Minneapolis  &  St.  L.  R.  Co..  7 
Am.  k  Kng.  R.  Cas.  499,  29  Minn.  58. -.SW/- 
piiit^ton  V.  Missouri  J'ln:  A'.  Co.,  14  Mo. 
Af>p.  86. 

Proof  that  a  locomotive  habitually  sc.nt- 
ters  sparks  so  as  to  endanj^er  combustible 
maierial  alon^'  the  line  of  the  road  is  sutll- 
cient  to  warrant  a  jury  in  infcnint;  ncxii- 
i^cnce  a(^ainst  the  company.  Cirfdi  /\i<ft;i' 
A'.  Co.  V.  lirinkinaii,  23  .\m.  C^  /•.'//,,'.  A'. 
t;;.v.  342,  64  J/,/.  52,  54 -■/«/.  AV/.  755.-  Foi,. 
i.i>\viN(;  Annajiolis  iS:  K.  K.  Co.  :'.  (iantt.  39 
Md.  135. — .//.(;<•/{•  V.  A'li/iw^/i  &^  ./.  ./.  /.. 
A'.  C(>.,  89  .y.  Car.  321, 

The  evidence  of  a  witness  that  a  loco- 
motive emitted  a  volume  of  live  spark 
unusual  in  (juaiitity  and  so  brilliant  in  color 
as  to  be  very  iioticeahlo  at  miil-day,  is  suf- 
ficient to  warrant  a  lindins;  of  iieniifjencc. 
A'ii/>/>r'  v.  .Uait/ia/liiu  R.  Co.,  13  Iht/y  (.\'. 
I'.)  1 1.  — yiui  INC.  Field  7/.  New  York  C.  R 
Co.,  32  N.  Y.  349  ;  Hedell  v.  Lonj;  Island  R. 
Co.,  44  N.  Y.  3r)9;  McCai«  v.  Frie  R.  Co.,  8 
Hun  (N.  v.;  599.— Al'l'I.lKl)  IN  Wiedmer  v. 
New  Y.)rk  Fl.  R.  Co.,  38  Am.  .S:  Fni,'.  R. 
Cas,  481,  114  N.  Y.  462,  21  N.  F.  Rej).  1041, 
23  N.  V.  S.  R.  S59. 

It  beiri^  shown  that  the  lire  was  com- 
municated from  an  eni^iue  of  the  dcfeiulatit 
to  cotnbustilile  matter  on  its  ri\i,\\\.  of  way, 
and  thence  10  plaintiff's  proficrtv  ndj.icent 
thereto,  thi;  statute  (Minn.  (icn.  St.  1878,  ch. 
34,  ;  do)  raises  a  piesumpti'in  of  ne!'lif:;ence 
on  the  part  of  defendant.  .sV/vZ/'W  v.  Min- 
tifa/io/is  &^  ^/.  /..  A'.  Co..  7^1  HI.  <5-  /•.w^'-.  A'. 
t'.i.t.  499,  29  A/i/iii.  58,  II  A',  ir.  h\f>.  146. 
—  FoM.owiNC.  Karsen  t.  Milwaukee  iSr  St. 
P.  R.  Cn  .  29  Minn.  i:. 

Where  the  plaintilT  shows  that  the  bunt- 


ing was  produced  by  an  engineer  or  fireman 
(jii  one  of  defendant's  runniuj^  trains  throw- 
ing a  burning  piece  of  wood  from  tlie  engine 
on  a  part  of  the  company's  right  oi  way 
covered  with  inflammable  grass,  wheiue  the 
lire  spread  ra|)idly  to  and  destniyed  plain- 
litis  pnjperty,  though  third  per.sons  attempt- 
ed to  e.xiinguish  it,  this  establishes  a  /'riina 
/luit- cuac  of  negligence  <jn  the  pait  of  the 
def<Midant,  independently  of  secti(jn  1059  of 
Miss.  Code  of  1880.  Mo/>i/f  &*  O.  A'.  Co.  v. 
0'r<ij',  23  ^l//i.  &*Jin^.  A'.  Ciis.  373,  62  J/Aj. 

3«3. 

2<(t2.  M<>r(>  |>n»oi'<>l'tliu  Nturtiii};  of 
tin'  llrt'.* — Pro(jf  of  tire  under  the  Md. 
St,  of  1838,  cli.  244,  raises  the  presumiJtion 
of  negligence  against  the  C(imi)any.  luiiti- 
iiiori-  vl^  .s'.  /»'.  Co.  V.   U'ooitritJ/',  4  JA/.  242. 

When  the  actionable  negligence  is  alleged 
to  consist  in  the  use  of  defective  ai)plianccs 
(jr  in  the  careless  handling  of  a  locomotive, 
a  prima  Jaiir  case  is  made  by  the  fact  of 
the  lire,  becausr  the  fact  of  the  tire  starts  a 
presumption  of  negligence.  Cronk  v.  Clti- 
cai^o,  .]/.  C-^  .S'/.  /'.  A'.  Co.,  54  .-h/i.  o~»  /.";/<,'•. 
A'.  I'as.  525,  3  .V,  /)ak.  93,  52  X.  W.  h\p.  4J0. 

Negligence  on  the  part  of  the  company 
will  not  he  presumed  from  the  mere  fact  of 
the  injury  by  'in-,  MiCiimmoiis  v.  Cliicago 
a^  A".  //'.  A".  Co.,  33  /(»«'<»  187. 

Negligence  canm  I  be  inferred  from  the 
fact  of  causing  tlie  tire  alone.  S/ii.'i/oii  v. 
Iluilsoii  l\i->cr  A'.  Co.,  14  A',  J'.  218  ;  n-vrsini^ 
29  /.',/;•/'.  226. 

ilO.'l.  .>I«'r«>  proof  of  iir«' <-iiiis«>(l  l).v 
tli4'  <ip«'rii(ioti  of  tli<>  rr.ilroiul.-  Iowa 
Code,  ji  1281),  |iroviding  that  r;iilway  com- 
panies "  .diall  be  liable  for  all  damages  by 
tire  that  is  set  out  or  caused  by  the  o|)era- 
tion  "  of  their  ro;ids,  makes  the  fact  f)f  an  in- 
jury Sf)  occurring  only  prima  foiii'  evidence 
of  negligence.  Small  v.  C/i'\ai;o,  A'.  /.  Cr* 
J'.  A".  Co.,  50  firuuj  338.  — Rkvii'.WINi;  Rode- 
m.iclier  ?',  Milwaukee  &  St.  P.  R.  Co.,  41 
Iowa  297  ;  Webber  ?'.  Fastcrn  R.  Co.,  2 
M(tc,  (Mass,)  149;  Snyder?'.  Western  Union 
R.  Co.,  2S  Wis.  60;  Kuclieman  ?>.  Cliicago, 
C.  .S;  [).  R.  Co.,  46  Iowa  366;  Rood  ■::  New 
York  &  F.  R.  Co.,  18  i^arb.  (N.  Y.)  So; 
Kcsee  t'.  Chicago  &  N,  W.  R.  Co.,  30  I(jwa 
78.-  Foi.l.oWKi)  !N  Habcock  t'.  Chicago  i^ 
N,  W,   R,  Co.,  It   Am.  &  Fng.  R.  Cas.  63. 


*  Prf-siMnptiiin  of  ncRliKcncc  in  anions  for  the 
destruction  of  property  liy  fire,  see  note,  45 
Am.  &  V.sc.  R.  Cas.  5O3. 


*  Proof  of  fire  raises  a  presumption  of  ni'Rii- 
Heni!!  on  part  of  company ,  sec  -??  Am.  &  l';\(!. 
R.  Cas  243,  n/'str.;  43  /</.  37,  iiintr.;  54  /</. 
535,  iiAs/i; 
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62  Iowa  593 ;  Slusson  v.  nurlitigton,  C.  R.  & 
N.  R.  Co.,  51  Iowa  294;  Libby  ?'.  Cliicago, 
R.  I.  &  P.  R.  Co.,  52  Iowa  92;  Brciuner  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  68  Iowa  530; 
Rose  V.  Cliicago  &  N.  W.  R.  Co.,  72  Iowa 
625.  34  N.  VV,  Rep.  450.  Reconcii.kI)  in 
West  7'.  Chicago  &  N.  \V.  R.  Co.,  38  Am.& 
Eng.  R.  Cas.  340,  77  Iowa  654.  35  N.  VV. 
Rei).  479.  RkvikwkI)  in  Greciiheld  v.  Chi- 
cago it  N.  W.  R.  Co.,  83  Iowa  270. — Si'siui 
V.  C/iiciiiro,  M.  &*  St.  P.  A'.  Co.,  77  Iini'ii  137. 

41  .\'.  //'.  Kep.  596.  I-Jiglc  w.C/iHiijfo,  .1/.  &^ 
St.  P.  1\\  Co.,  77  /tnva  661,  37  A'.  W.  Rvp.  6, 

42  A'.   W.  Rep.  512. 

The  rule  i)rescribed  by  Kan.  Laws  1SS5, 
ch.  1 55,  that  the  occurrence  of  a  fire  caused 
by  tiie  operation  of  a  railroad  is  prima 
facie  evidence  of  negligence  on  the  part  of 
the  railroad  company,  applies  to  all  cases 
where  the  lire  results  from  any  step  in  the 
operation  of  the  road  ;  and  the  coupling  of 
a  charge  of  negligence  iti  allowing  combus- 
tible material  to  accumulate  on  the  road- 
way, with  one  that  the  fire  was  negligently 
permitted  to  escape  from  a  passing  locomo- 
tive, will  not  take  tiie  case  outside  of  the 
application  of  the  statute.  Missouri  Pac. 
A\  Co.  V.  Merrill,  40  Kati.  404,  19  Pac.  Rep. 
793.— FoLLOWKD  IN  Missouri  Pac.  R.  Co. 
V,  Cady,  44  Kan.  633. — Leroy  (S^*  W.  R.  Co. 
V.  Ross,  36  Am.  <S^  /•'{(,'■.  A'.  Cits.  653,  40  Kan, 
598,  2  /,.  R.  A.  217,  20  Pac,  Rep,  197.  Ft. 
Scott,  \V.  (S--  W.  R.  Co.  V.  Karracker,  46 
Kan.  511.  26  Pac.  Rep.  1027. 

The  destruction  of  property  by  fire  com- 
municated by  a  train  is  an  injury  "  inflicted 
by  the  running  of  the  locomotives  or  cars," 
within  Miss.  Code,  S  1058,  which  declares 
that  proof  of  injury  so  inflicted  shall  be 
prima  facie  evidence  of  negligence  on  the 
part  of  tiie  company.  Vicksbiirg  (S-»  M.  R. 
Co.  V.  liarrctt,  43  Am.  &*  luii^.  R.  Cas.  595, 
67  Miss.  579,  7  So.  Rep.  549. 

204.  Mer«  proof  of  fire  cniiHcd  by 
one  of  def«Mi(lnnt'.s  eii{;iiie.s.  —  Proof 
that  the  fire  originated  from  a  locomotive, 
makes  out  ti  prima  facie  case  of  negligence 
against  the  company.  Tilleyv.  St.  Louis  &* 
S.  F.  R.  Co.,  32  Atn.  5^  Entr.  R.  Cas.  324,  49 
Ark.  535,  6  S.  \V.  Rep.  8.  Toledo,' W.  Sr' 
.  W.  R.  Co.  V.  Larmon,  67  III.  68.  Wahas/t 
R.  Co.  V.  Smit/i,  42  III.  App.  527. — QuoTiNc; 
Chicago  &  A.  R.  Co.  v.  Qnaintance,  58  111. 
389. — Rose  V.  Chicaj^o  &*  A'.  W.  R.  Co.,  72 
loTtoa  625,  34  A'.  W.  Rep,  450. — Foi.l.owiNO 
Small  V.  Chicago,  R.  I.  &  P.  R.  Co..  50 
Iowa  i\\.— Central  Branch  U.  P.  R.  Co.  v. 


Hot  ham,  22  Kan.   41.     Baltimore  &»  O.  R. 
Co.  V.  Shipley,  39  ,!/</.  251,  11  Am.  Ry.  Rep. 
269.     Green  Riiige  R.   Co.  v.  Brinkman,  23 
Am.  (S-  Eng.  R.  Cas.  342,  64  ,!/</.  52,  54  ^Ini. 
Rep.  755.     Mahoney  v.  St.  Paul,  M.  &-  M. 
R.  Co.,  25  Am.  ij^  Eng.  R.  Cas.  470.  35  Minn. 
361,  29  A'.  IV.  Rep.  6.     Bcdjord  v.  Hannihal 
(So  St.  J.  R.  Co.,  46  Mo.  456.— Foi.i.nwiNi; 
Fitch  V.  Pacific  R.  Co.,  45  Mo.  322. —  Imh. 
U)WEl)  IN  Clemens  v.  Hannibal  &  Si.  |.  U. 
Co.,  53  Mo.  366. — Daly  v.  Chica_i;o,  M.  ^  St. 
P.  R.  Co.,  43  Minn.  319,  45  A'.  W.  Rep.  61 1. 
Coale  V.  Hannilial  &•  St.  f.  R.  Co.,  do  Mo. 
227,9  '■'"'•  ^0'-  •'»''■/•  210.— yuori'.n  IN  Tilley 
7'.  St.  Louis  &  S.  F.  R.  Co.,  32  Am.  it  Kng. 
R.  Cas.  324,  49  Ark.  535,  6  S.  \V.  Rep.  8.— 
Coates  V.  Missouri,  K.  6^  T.  R.  Ci .,  61   .Mo. 
38,  8  Am.  Ry.  Rep.  60.     Miller  v.  .SV.  Louis, 
L  J/.  &^  S.  R.  Co.,  29  Am.  &>  En^^.  R.  Cas. 
254,  90  Mo.  3S9,  2  .S".  IV.  Rep.  439.     Hoin<er 
v.  Missouri  Pac.  R.  Co.,  (Mo.)  16  .s'.  W.  Rep. 
480.  — FoLi.iJWiNc.  Ik-dford  v.  Hannibal  & 
St.  J.  R.  Co.,  46  Mu.  456;  Clemens  -,'.  Han- 
nibal &  St.  J.  R.  Co.,  53  Mo.  366;  Fitch  -'. 
Pacific  R.  Co.,  45   Mo.  322;  Miller  v.  St. 
Louis,  I.  M.  tS:  S.  R.  Co..  90  Mo.  389,  2  S. 
W.  Rep.  439;  Coates  v.  Missouri,  K.  «Sr  T. 
R.  Co., 61  Mo.  38;  Wise  v.  Joplin  R.  Co.,  85 
Mo.  187. —  Union  Pac.  R.  Co.  v.  Keller,  ^6 
Neb.   189,  54  A'.  IV,  Rep.  420.    Johnson  v. 
Northern  Pac.  R.  Co.,  45  Am.  Sf  En^.   R. 
Cas.  554,  I  A'.  Dak.  354,  48  A".  \V.  Rep.  227. 
— Al'l'KoviNi;   Kelsey  7'.  Chicago  &    N.  W. 
R.  Co.,  I  S.  Dak.  So,  45  N.  \V.  Rej).  207; 
White  V.  Chicago,  M.  &  St.  P.  R.  Co.,  i  S. 
Dak.  326,47  N.  W.  Rep.  i\6.—liurk.  v.  Louis- 
ville &•  A'.  A'.  Co.,  7  Heisk.  (  Ten.L)  451.  12 
Am.  Ry.  Rep.  497.     Gulf,  C.  &■>  S.  F.  R.  Co. 
v.  Johnson,  3    Pex.   App.   (CiT.   Cas.)    151. 
Anderson  v.    Wasatch  &^  J.    /'.   /.'.  Co.,   2 
Utah    518.  — DlSTlN(;uisHEi>    in    Davis   v. 
Utah  Southern  R.Co.,  3  Utah  218. — CleoTc- 
land  V.  Grand  Trunk  /v'.  Co. ,  42  { 7.  449. 

Negligence  is  not  presumed  against  a 
company  upon  proof  tliat  fire  was  communi- 
cated from  locomotives. to  plainiilT's  prop- 
erty; but  negligence  must  be  proven.  /«- 
dianapolis  &^  C.  R.  Co.  \.  Par  a  more,  ^i  hid. 
143. — DiSAi'i'RovKD  IN  Louisville  &  N.  R. 
Co.  7>.  Reese,  38  .\ni.  it  Eng.  R.  Cas.  342,^5 
Ala.  497,  5  So.  Rep.  283,  7  Am.  St.  Rep.  66. 
Rkviewei)  ANogroTEDiN  I'ittsburj^h.C.  & 
St.  L.  R.  Co.  V.  Hixon,  32  Am.  &  Eng.  R. 
Cas.  374,  110  Ind.  225. — Pittsburgh,  C.  6^ 
St.  L.  R.  Co.  V.  Hixon,  32  Am.  <S-  Eng.  R. 
Cas.  374,  wo  Did.  225,  II  N.  E.  Rep.  285. 
Chicago  (S-  E.  /.  R.  Co.  v.  Ostrander,  32  Am. 
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&*  Eiig.  R.  Cas.  361,  116  /«</,  259,  12  ll\'st. 
Jit'p.  71S.  15  N.  1:.  Rep.  227,'  19  X.  E.  Rep. 
iio.—CRrncisiNO  Pittsburgh,  C.  &  St.  L. 
K.  Co.  V.  Hixon,  79  Ind.  in,  1 10  Ind.  225. — 
/)'.//'(<'.  k  V.  Chicago  &*  N.  IV.  R.  Co.,  1 1  //w. 
«1^  Efig.  R.  Cas.  63,  62  Iowa  593,  13  A'.  //'. 
Rep.  740;  adhered  to  on  rehearing,  13  Am. 
&^  K'tg.  R.  Cas.  477,  62  /0:0a  598.  17  A'.  11'. 
Rep.  909. — ['oi,l,()\vi.\(J  Small  7'.  Chicago, 
K.  I,  &  \\  U.  Co.,  50  Iowa  338.- iw/W  V. 
/lanni/ialS^  Sf.J.  R.  Co.,  yj  Mo.  2S7. 

If  the  proof  shows  that  tlic  lire  was  scat- 
tered by  the  company's  engine,  the  jury  are 
iustitieii  in  finding  negligence  on  the  p.irt  of 
liie  company,  in  the  absence  of  any  e.xiilana- 
tioM  as  to  the  cause  of  such  lire.  I'ilch  v. 
raeific  R.  Co.,  45  .!/<'.  322. 

1J05.  More  proof  of  lire  caiiHcd  by 
!i  iiassiiit;  eiigiiH'.— i'roof  of  the  fact  of 
lire  escaping  fmm  a  passing  engine  and 
l)urniiig  the  property  of  anotlier  makes  a 
prima  facie  case  of  negligence  against  the 
railroad  which  provides  and  operates  the 
engine.  Wise  v.Joplin  R.  Co.,  29  -•//;/.  &* 
Eng.  A'.  Cas.  164,  85  .Mo.  178.— OVKRRUI,- 
im;  Smith  v.  Hannibal  &  St.  J.  K.  Co.,  37 
Mo.  287. —  DlSTINi;UISHK.I)  IN  Otis  Co.  V. 
Missouri  Pac.  R.  Co.,  112  Mo.  (yzi.—Eddy  v. 
Lafayette,  49  Fed.  Rep.  S07,  4  U.  S.  App. 
247,  I  t".  C.  A.  441.  Chicago  &^  A.  R.  Co.  v. 
Pennell,  1 10  ///.  435.  Reed  v.  Missouri  Pac. 
/>'.  Co. ,  50  Mo.  App.  504. 

While  the  sole  fact  01  (ire  escaping  from 
a  passing  locomotive  and  destroying  the 
property  of  another  is  sufficient  to  warrant 
an  inference  of  negligence,  cither  in  the 
equipment  of  the  engine  or  its  management, 
yet  the  proof  of  such  fact  makes  out  only  a 
prima  facie  case  of  negligence.  Otis  Co.  v. 
Missouri  Pac.  A'.  Co.,  1 12  Mo.  622,  20  .S".  fF. 
A'</'.  676.— nisTi.NcuisiiiNc;  Fitch  -'.  I'acific 
M.  Co.,  .(>  Mo.  322;  Kenney  ''.  Hannibal  Ik. 
St.  J.  K.  Co.,  70  Mo.  243;  Redmond  v.  Chi- 
cago. R.  1.  iS:  P.  R.  Co..  76  Mo.  550;  Wise 
T'.  Joplin  R.  Co..  85  Mn.  178. 

200.  M<>n>  proof  of  (ir<>  caused  by 
sparks  I'lnitteil  fVoiii  an  entwine.*  — 
I'luof  th.it  sparks  from  a  IncniiK .rive  set  a 
lire  which  injured  plaintilT's  projiertv  makes 
a  prima  facie  CA^ii.  .^t.  /.oris,  .fl,  &^  'P.  II, 
A'.  Co.  V.  Strotz,  47  ///.  App.  342.  East 
Tenn..  V.  lir*  G.  A'.  Co.  v.  Hesters,  go  Ga.  1 1, 
15  .S'.  E.  Ref>.  828.— DlSTINCiMSHKl)  tN  In- 
man  v.  Flberion   Air  Line  R.  Co.,  90  Ga. 

*  Prcsuinption  c/  neKllRcnce  from  tire  started 
by  sparks  from  engine,  sue  note,  15  L.  R,  A.  40. 


663.  Foi.LOWF.n  IN  East  Tenn.,  V.  &  G.  R. 
Co.7\  Hall,  90  Ga.  17. — Chicago  iS- A'.  /(*.  R. 
Co.  V.  .McCahill,  56  III.  28,  4  xUn.  Ry.  Rep. 
561.  Chicago  &»  A.  R.  Co.  v.  (2uaiiitance,  58 
///.  389,  12  Am.  Ry.  Rep.  234.~F<)LI,()Wku 
IN  Louisville,  E.  &  St.  L.  Con.  R.  Co.  ?'. 
Spencer,  47  111.  App.  503;  Chicago  iS:  A.  R. 
Co.  7'.  Clampit,  63  111.  95.  Qt'oiKD  IN  Wa- 
bash R.  Co.  V.  Smith,  42  111.  Apj).  527. — 
AisHern  v.  Chicago,  M.  &-  St.  P.  R.  Co.,  22 
I'ed.  Rep.  S 1 1 .  Proven  v.  Missouri  Pac.  R. 
Co.,  13  Mo.  App.  4C2.  I.c^an  v.  U'al>as/- 
Western  R.  Co.,  43  Mo.  App.  71.  J'o'hans 
V.  Atchison,  T.  &>  .V.  /•'.  A",  to.,  45  Mo.  App. 
153.  Galveston,  II.  &•  S.  A.  R.  Co.  v. 
Home,  35  Am.  &»  Eng.  R.  Cas.  23S,  d'j  'I'e.v. 
643,9  5.  /f.  Ref.  440.  Te.vas  &*  P.  A'.  Ci. 
V.  Ervay,  3  Tex.  App.  (Civ.  Cas.)  71.  P/g,i;of 
V.  Eastern  Counties  R.  Co.,  3  C.  I>.  229,  lofi/r. 
571.  15  /..  /.  C.  P.  225. 

If  sparks  escaping  from  a  locomotive 
kindle  a  lire  upon  the  company's  right  of 
way,  and  the  fire  extends  to  and  destroys 
adjoining  property,  the  loss  is  prima  facie 
the  result  of  the  company's  negligence. 
Kenney  v.  I  Ian  nihil  &*  >>i.J.  R.  Co.,  70  Mo. 
252.  — niSTiNcuisiiKb  IN  Otis  Co.  V.  Mis- 
souri Pile.  R.Co.,  112  Mo.  622.  Foi.l.owKU 
IN  Crews  V.  Kansas  City,  St.  J.  &  C.  B.  R. 

Co.,    19    Mo.    App.    302.       RF.L(tNCII,l.lJ     IN 

Patton  V.  St.  Louis  &  S.  F.  R.  Co..  23  Am. 
&  Eng.  R.Cas.  364.87  Mo.  117.  Rkviewed 
IN  Peck  V.  Missouri  Pac.  R.  Co.,  31  Mo. 
App.  123. 

The  mere  proof  that  the  fire  was  occa- 
sioned by  sparks  emitted  from  defendant's 
engine  does  not  make  i\  prima  facie  case  of 
negligence  against  the  defendant.  Gandy 
V.  Chicago  Sr'  A'.  IV.  R.  Co.,  30  Amut  420. 
Garrett  \\  Chicago  l~'  A'.  IT.  R.  Co.,  36  lo'u'a 
i2i.~Fi)l.l.()\viNG  CJandy  f.  Chicago  iS:  N'. 
W.  R.  Co.,  30  Iowa  420.— Gulf,  C.  <5-^  .S".  F. 
R.  Co.  V.  Holt,  1 1  Am.  &^  Eng.  R.  Cas.  72.  I 
Tex.  App.  (Civ.  Cas.)  477. 

The  mere  emission  of  sparks  from  a  loco- 
motive, or  the  mere  setting  out  of  fires 
thereby,  is  not.  per  se,  evidence  of  negli- 
gence upon  the  part  of  the  company;  but 
when  the  emission  is  of  such  character  as 
is  inconsistent  with  the  common  experience 
or  the  known  etliriency  of  approved  spark 
arresters  in  general  use.  and  properly  used, 
it  is  evidence  of  negligence.  The  emission 
of  sparks  of  unusual  size,  or  both  of  unu- 
sual size  and  in  unusual  quantities,  is  evi- 
dence sufFicient  to  raise  the  presumption  of 
negligence.    Jacksonville,  T.  iL"  A".  W.  R. 


^^- 


J34 


IlkluS,  1207,  l!(m. 


ft 


Co.  V.  Pittiiisiilar  /,.,  T.  .T-^  M  Co.,  49  y/w. 
«S»  En^.  J\\  Ciis.  603,  27  /'/it,  I,  9  i<^.  A'</. 
661. 

The  mere  fart  tliat  sparks  are  emitted 
fr(jm  a  lofomotivc!  docs  iint  in  itself  estab- 
lish neylij^cncc  nor  authorize  a  jury  to  infer 
iie};lij.'ence,  uidess  tliere  is  fiirtlier  evideiiL'e 
tending  to  siiow  nej^li^jence,  such  as  that 
tlie  sparks  were  unusual  in  fle};ree  or  char- 
actfr,  or  of  such  a  size  as  could  not  be 
emitted  from  a  projierly  constrncte<l  mi- 
glne.  .l/(  CW/i,"^  V.  /:V/V  A'.  Co.,  S  J/t/ii  (X.  ]'.) 
599.— Ofnriii  IN  Uuppel  7'.  Manhattan  R. 
Co.,  i.ri)a]y  (N.  Y.)  11. 

207.  3I<'ro  proof  of  tirv  caiistMl  l>y 
sparks  s<'a<(«>r*'(l  by  a  pasNiii^  ni- 
ffilK'. — The  fiict  of  |)rcmises  l)einy  lired  !)y 
sparks  from  a  passing  engine  \s />r///iii /dr/t' 
evidence  of  negligence  on  the  part  of  the 
company.  /hi.i.s  v.  C/iuHi^o,  />'.  &^  Q.  A'.  Co., 
2.S  ///.  9.— FoM.ow  INC.  I'iggot  ','.  Fiastern 
Counties  R.  Co.,  3  C.  H.  229.— Nor  Koi.- 
L()N>  !.;<  IN  (ian<ly  v,  Chicago  «&  N.  W.  R.  Co., 
30  Iowa  420.  R[;vii;\vi;i>  i.v  Smith-'.  Han- 
nibal it  St.  J.  R.  Co.,  37  Mo.  2S7.-  AVA.j  V. 
C/iica^o  e~».V.  11'.  A'.  Co.,  43  .,-////.  iS-»  l-ii^.  A". 
Cos.  43,  I  5.  J),U:  So,  45  A'.  W.  Rep.  204. 
Texas  iS>'  /'.  A'.  Co.  v.  lirvoy,  3  Tex.  App. 
{Civ.  Ciis.\  71.— Following  Houston  iV  T. 
C.  R.  Co.  V,  McDonough,  i  Tex.  A  pp.  (Civ. 
Cas.)  354. 

Negligence  on  the  jnirt  of  a  railroad 
company  is  not  necessarily  implied  from 
proof  that  fire  was  originated  by  sparks 
from  a  passing  engine.  Collins  v.  Xe-.o 
York  C.  &^  //.  A".  A".  Co.,  5  //u)i  (X.  }'.) 
503  ;  ojjiriiica  in  71  X.  Y.  609,  went. 

2<SS.  I*rt'siiiiiptioii  of  ii«>;>'ii;;4>nci>  in 
tlM>  coii.striu'tioii  or  foiiditiuii  of  oii- 
jri'K*.— The  I'scape  of  fire  from  a  railroad 
engine  raises  a  presumption  of  negligence 
on  the  part  of  the  company  as  to  the  con- 
struction of  the  engine  or  its  condition  at 
the  time.  Illinois  C.  R.  Co.  v.  Mills,  42  ///. 
407.  —  .ArrROVF.n  in  Louisville  it  N.  R.  Co. 
V.  Reese,  38  Am.  &  Rng.  R.  Cas.  342,  S5 
Ala.  497,  5  So.  Rep.  283,  7  Am.  St.  Rep.  66. 
—  Toledo,  St.  L.  <S~>  A'.  C.  R.  Co.  v.  k'iin^-iiian, 
49  ///.  App.  43.  Clemens  v.  Hannibal  i5~»  .SV. 
/.  R.  Co.,  53  Mo.  366,  12  Am.  Ry.  Rep.  351. 
Dedell  V.  Lortij;  Island  R.  Co.,  44  X.  Y.  367. 
^X'oTF.n  IN  Rnp|iel  V.  Manhattan  R.  Co., 
1  ^,  Daly  (N.  Y.^  1 1. — Geiiun^  v.  A'<w  1  'ork  &* 
X.  E.  R.  Co.,  50  X.  ]'.  S.  R.  51 1,  66  ////;/  632. 
tnein.,  21  A'^.  Y.  Siipp.  97.  A'oonls  v.  Oiej^on 
Ji.  &*  N.  Co.,  43  Am.  &*  En^.  R.  Cas.  11,  20 
Oreg.  3,  23  Pac.  Rep,  820.    K'e/sey  v.  CAiCiii^o 


<5-  .\'.  W.  R.  Co.,  43  Am.  i!-^  Enc-  />'•  Cos. 
43,  1  S.  Dak.  So.  45  X.  ir.  Rep.  204.- 
yu()TlN<;  Pielke  7'.  Chicago,  M.  it  St.  1'. 
R.  Co.,  5  Dak.  444.  41  N,  \V.  Rej).  669.— 
Al'PkuVi:i)  IN  Johnson  7-.  Northern  P.ic. 
R.  Co.,  I  N.  Dak  354.— .S'/<rw/(////i,'  v.  C//i- 
i-a^o  &^  X.  ir.  R.  Co.,  33  //V.V.  '5S2.  Af- 
l-KovKD  IN  Hubcr  7'.  Chicago.  M.  iV  St.  I*. 
R.  Co.,  6  Dak.  392.  Disai'I'Kdvih  in  I'm- 
lington  1%  .M.  R.  Co.  7'.  Westover,  4  N(  I/. 
26S.  yuoTKO  IN  Pattcc  7'.  Chiiago,  M.  it 
St.  1'.  R.  Co.,  34  Am.  it  Kiig.  R.  Cas.  399,  3 
Dak.  267.  38  \.  \V.  Rop.  435. 

Where  sparks  of  large  size  are  emitted, 
which,  carried  to  a  long  distance,  set  fire  to 
fieltis.  fences,  f)r  buildings,  it  may  well  be 
inferred  that  the  engine  is  not  prf)viilfd 
with  a  sulficient  spark  arrester.  Ilenderwu 
v.  ritilidelpliia  &^  R.  R.  Co. ,  48  Am.  &> 
Enj;.  R.  Cas.  16,  1447',!.  .SV.  .j6i.  22  All.  Rep. 
851. 

Such  evidence  is  sullicient  to  justify  the 
presumption  that  the  spark  arrester  was  out 
of  (»;.lor,  and  that  the  engine  was  not  prop- 
erly operated.  Missouri  l\xe.  R.  Co.  v. 
Texas  &~>  /'.  A'.  Co.,  41  Fed.  Rep.  917. 

A  cotiipany  is  not  necessarily  li.ible  for 
damages  caus(.'d  by  Ore  mendy  because  the 
fire  originated  from  sparks  emitted  from  a 
running  locomotive  on  its  road  ;  but  proof  of 
that  fact  raises  a  presum])tion  of  negiigeiice 
(i)  in  the  construction  of  the  engine,  (2;  ■  r 
in  the  appliances  used  to  |>revent  .accidents 
from  escaping  sparks.  I.otiisi'ille  l'-*  X.  R. 
Co.  V.  Reese,  38  .////.  &^  E//if,  /.,'.  (;,s.  342,  S3 
Ala.  497,  5  So.  Rep.  2S3,  7  ,  ////.  .SV.  /,',•/.  rr.. 
— .\i'i'R(iVi.N(;  Kar.sen  t'.  Milwaukee  it  St.  I*. 
R.  C(j.,  29  Minn.  12;  Illinois  C.  R.  ("1..  :■. 
Mills,  42  III.  407  ;  Coates  7'.  Missouri,  K.  it  T. 
R.  Co.,  ^)i  Mo.  3S  ;  Hurke  t.  Louisville  it 
N.  R.  Co.,  7  Hcisk.  (Tenn.)  451  ;  Case  v. 
Northern  C.  R.  Co.,  59  I'.arb.  (N.  Y.)644; 
liurlingtoM  it  M.  R.(."o.  t.  Westover,  4  Xeb. 
26S.  DlsAl'l'i'.oviNC.  (jatidy  T'.  dncago  .t 
N.  W,  R.  Co.,  30  Iowa  420;  I'hiladeli.h'ia  it 
R.  R.  Co.  7'.  Yerger,  73  Pa.  St.  121;  Indi- 
anapolis it  C.  R.  Co.  T.  Paramore,  31  Inri. 
143;  McCaig  7'.  Frie  R.  Co.,  8  Ilun  (N.  Y.) 
599.  (JiT()riN(;  Spaulding  7'.  Chicago  it  N. 
W.  R.  Co.,  30  Wis.  1 10.  — Di.si  iNdiiMii  I)  IN 
Alabama  CJ.  S.  R.  Co.  t.  Hill,  93  .Ma.  514. 

The  court  cannot  presume  a  company 
negligent  for  using  an  old  engine  to  draw 
its  freight  trains,  or  one  in  which  it  w.is 
dilncult  to  keep  up  steam,  in  the  id)sence  of 
competent  K^stimony  showing  the  s[inrk 
arrester   rlefective.      H'lieeler  v.  A'eia    )'ork 
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C.  J^  //.  A'.   A".  Ca.,  51  iV.  r.  >'.  A'.  47'.  ^7 
//«//  63y,  22  A',  y.  Su/ifi.  561. 

Where  tliere  is  evidence  on  the  part  of 
tlic  company  defendant  t(j  sliow  that  the 
spark-airestin^;  apparatus  on  a  certain  en- 
gine was  in  j^ood  order,  and  it  appears  on 
l;oiialf  of  the  plaiuiil!  iliai  iarj;e,  fresh  cin- 
iIl'is  were  found  on  and  near  tlie  track 
iii'Mily  after  tne  passai^e  of  Uie  en;.,'inc  in 
(|;icstion,  the  jni)'  n\ay  pass  upon  liur  ipics- 
lion  wlietiier  the  spark-arrestiiij;  a|iparatus 
on  tile  engine  was  or  was  not  in  ,:;o(jd  order 
an(t  sutricient.  Jiakoif:  v.  C/iiiii.;o  &^  A'. 
It'.  A'.  Ci>.,  13  ^li/i.  e^  A'/Ai,'-.  A",  t'lis.  477,  62 
/<>:(.(t  598,  17  .\'.  ir.  /\i/>.  tjoi);  rt/ii-iir/Hi^ 
tit'itUit  in  1 1    .  U)i.    »5»    AV/i,'^.    A'.  Cas.  63,  62 

/"•"'''  59.).  '3  •^■-   ""•  l<'i>-  74'J. 

1i\\\.  l*n'siiiii|ilioi!    itl'    ii«>Kli<;(>iH'c 
ill  the  iiiiiiiii;;4>iii«>iit  «ir  lli«>  t'li^iiit'.  - 

I'roof  that  the  lire  oriylnaled  from  si)arks 
einittcfl  from  a  passing  entwine  raises  a  pre- 
sumption of  nei^lif^ence  in  the  m.uiaj^rment 
of  tlic  engine  and  appliances.  I.oiihvillr  &* 
.V.  A'.  Co.  V.  /\Ws,;  38  ^t//i.  &^  /i//!,'.  A'.  Cis. 
342,  85  ^l/ti.  497,  7  ^Iw.  S/,  A',/>.  (,G,  5  So. 
R.-p.  2S3.  /••//,//  V.  l\uijk  A'.  (■('.,  45  ,IA'. 
322.— Cki  ricisKi)  iN  .Atciiison,  T.  iS:  S.  I'. 
K.  Co.  7'.  Hales.  16  Kan.  252.  l)i.->riN- 
iiULSHKD  IN  Kandlc  v.  l^icilic  \<.  Co.,  65 
Mo.  325;  Otis  Co.  V.  Missouri  I'ac.  K.  Co., 
112  Mo.  622.  Foi.i.oWKi)  i\  H.'dford  v. 
Hannihal  iV  St.  J.  R.  Cc).,  46  Mo.  456; 
CMcnu-ns  7'.  Ilaiinihid  iS:  .St.  j.  K.  Co.,  53 
Mo.  366;  Coates  ->.  Missouii.  \\.  Ik.  T.  K. 
Co.,  61  Mo.  T^ft.  -Cltiiuns  V.  Uaniii'hil  C-^  .SV. 
/.  A'.  Co.,  53  Mo.  3^/),  12  ./w.  AV.  l\<-(>.  351. 
—  Following  Smith  r-.  ll.innibai  \'  .St.  J. 
U.  Co.,  37  Mo.  2S7;  IJedford  ,-'  Hannihal  \' 
St.  |.  U.  Co.,  46  Mo.  45A;  iMi.Ji  .-..  I'.ieilic 
K.  Co.,  45  Mo.  322.  N'or  r.)i.i,tnviN(.  Pemi- 
sylv.inia  K.  Co.  v.  Kerr.  62  !*a.  Si.  353; 
Kv.m  7'.  New  York  C\  K.  Co.,  35  N.  V.  210. 
— .Ai'l'Kovi'.i)  IN  Cram  .-'.  N'orliiern  Pa'-.  K. 
Co.,  I  X.  Dak.  252.  Foi.i  <)\v:  I)  in  Canip- 
holi  V.  St.  I^ouis  &  I.  M.  K.  Co..  5S  Mo.  .p;S. 
Nur  I'oi.i.owKD  i.v  Laird  r'.  Connorticut  vS: 
V.  K.  R.  Co.,  43  Am  .'^  Kn-.  R.  (as.  ^,3,  r.2 
N.  II.  254.  (jt;()ri;i)  in  Tillev  ■:>.  Si'.  Louis 
A  S.  F.  R.  Co.,  32  Am.  \'  V.w^.  R.  Cas.  324. 
49  Ark.  535.  6  S.  W.  Rei).  8.— AVAvi-  v.  Chi- 
c.ij^^o  &'  X.  ir.  A'.  Co.,  43  .////.  &^  A"//;'.  A'.  C,r\. 
43.  I  .V.  A»A.  80,  45  .\'.  W.  h\-f>.  204.  /r//,'i' 
V.  U  'I'st  Jersi'Y  R.  Co.,  44  .\'.J.  I.  ?47.  Koon! 
V.  Orci^on  R.  5^  X.  Co..  4^,  Am.  C-^  Eiif;.  .  '. 
('as.  II,  20  O/vi/-.  ^  23  Z'^-.  AV/.  820. —Vol- 
l'OM,OWi\r.  Siicldon  7'.  Hudson  River  R. 
Co.,  14  N.  V.  224,  f)7  .Am.  Dec.  155;  Phila- 


delphia .S:  R.   R.  Co.  I'.  Veiser,  S    Pa.  St. 
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Evidence  that  plaintilT's  premises  were 
set  on  tire  by  the  eii,i;ineer  in  throi\in(.;  out 
a  hurninj;  [jiece  of  wood  from  tlie  engine 
upon  tlie  ri;.;iii  of  way  is  siillicleiii  to  r.iiae 
tlie  ii;ference  of  ne^li;;ence  .i,:4ainsl  llif  loni- 
pan\ .  .l/(',v,V  iL^  (-',  A'.  Ci'.  v.  Ciay,  23  Ant. 
ij-  A/;,'.  A'.  (.,/..  37 J.  (.2  .lA'...x.  3.  J. 

If  sparks  escape  ihrou;;h  tlie  lll■l^t  ap- 
proved arrester,  and  careful  and  coinpeteiii 
serv.mts  are  employed,  the  iiifereiue  iliat 
this  esi:ape  of  sparks  i.-,  to  he  atliiljuie<l  to 
carelessness  in  the  luaua^emenlof  the  ir.dn 
is  a  fair  and  rea.s(jnal)le  infeieiice.  Softpiii^- 
ton  V.  .Missouri  l\ic.  R.  Co..  14  J  A'.  .//'/'■  ^'''• 

Plaiiitilf's  m'idence  showiiii;  th.il  lir  went 
out  a  short  lime  .dter  a  ir.iin  liad  passed  .md 
saw  lire  hiMiiinj.;  on  the  ri>;hi  of  way,  winch 
had  not  been  tlien;  l-efore  the  tr.iin  pa^^ed, 
which  was  burniuf,'  in  old  i^rass  and  lefuse, 
and  w.is  carried  by  a  hii;h  wind  to  [)laintil{'s 
lield,  is  sidlicieni  to  raise  llie  [nesumption 
thai  the  lire  orii^iualed  from  spaiks  or  lo.ds 
(iroi)ped  fjy  the  eni;ine,  and  that  it  was  not 
pro|)erIy  consirucled  or  manaj.4t'd.  liiniiiif^ 
V.  .\V.%'  \'or/:  C:-  .v.  A.  .Y.  t<'..  50  .\'.  )  .  .V.  A". 
511,  (16  //i,/i  t,^^>,  iiunii  ,  21  .\'.  )'.  Supfi.  i;7. 

270.  I*i-«'siiiii|>t  ion  of  ii(>^li;.;ciic4> 
ill  iillowiii;;  «-oinlMist  iltlcs  on  i-i;;li( 
of  WJI.V.  If  >i  company  ptrMiits  i;ra:s  or 
other  i()ml)ustil)le  matter  to  .lecumul.iie  on 
its  iij;ht  of  w.iy,  in  which  a  lire  is  stalled 
from  esc:iplii<;  sp.uks,  which  is  communi- 
cated to  pl.iintilT's  l.inds  adjoiniMi,'.  it  \s  f>ritn(i 
Jiicii-  sullicient  to  warrant  a  lindini;  that  the 
company  was  guilty  of  ne;.;lii;ciu'e,  and  it 
cannot  defend  on  the  ^'roinui  that  il  only 
had  an  iMsement  over  the  l.iiid.and  that  the 
(jwner  of  the  fee  oui;ht  to  liav(!  kept  tin- 
rij;ht  of  w.iy  clear.  Rittsiniri^li ,  C.  L'-^  St.  A. 
A'.  Co.  wjoiu's,  II  Am.  !.'•-•  i'.iit^.  R-  dis.  yCi, 
86  ///,/.  49)'),  44  A/-/.  /Ci/i.  33  1.  Ih'omoHii  v. 
.\ortlu-rn  l\u\  A'.  Co.,  29  ./'/.'.  ^'-  l-'.iti;.  R. 
Cos.  1 17.  ()  Mo/tf.  580,  13  /\ii .  I\<f\  367.  Ciiiif, 
C.  vl'-*  .s'.  A".  A'.  C'l'.  V.  /f  ■///<■,  OS  7;  r.  295, 
4  .s'.  11 '.  />',/.  49(5. 

Cnder  Minn.  fien.  St.  1878,  <  h.  34.  .?'  do, 
the  fact  that  the  lire  causiii^j;  the  dani.iije 
was  scatti'red  or  thrown  froiu  a  railway  en- 
ij;ine  is  />rim,i  foiit'  evidence  only  of  defects 
in  the  eiii^ine  and  ne,i;lii,'enci:  r)!  the  em- 
ploye's of  the  company  in  operalintj  il.  and 
not  of  nei^liiieiice  in  leavin;^  the  rii^ht  of  wav 
in  an  iiiisafp  condition.  /!o:oi-ii  v.  .SV.  I'ou', 
.lA  1."'-'  -lA  A'.  (■'..  32  ./w.  0--  /•■'.;,,'.  A'.  Cos. 
370     ■.  .Miiiii.  522,  32  .y.  ir.  AV/>.  751. 
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FIRES,  271-275. 


271.  Rebutting  presiitnptiou  of 
company's  iic{;li{irencc,  gcnerallj'.  — 

The  presumption  of  negligence  raised  by 
proof  of  the  starting  of  a  fire  may  be  rebut- 
ted on  the  part  of  the  company.  Crank  v. 
Chicago,  M.  &^  St.  P.  A\  Co.,  54  Am.  &^ 
Eng.  R.  Cas.  525,  3  S.  Dak.  93,  52  N.  W. 
Kcp.  420. 

The  prima  facie  case  of  negligence  aris- 
ing, under  the  Minn.  Gen.  St.  1878,  ch.  34, 
§  60,  from  the  fact  that  fire  was  scattered 
from  the  locomotive  of  \\s  defendant,  is 
subject  to  rebuttal  bycoun;,.  evidence  on 
the  part  of  defendant.  Mahoney  v.  St.  Paul, 
M.&'  M.  N.  Co.,  2!)  A  III.  &^  Eng.  I. .  Cas.  470, 
35  Minn.  361,  29  A'.  W.  Rcf>.  6. 

272.  Duty  to  rebut.*— 1  c  vcnt  a 
recovery  for  damages  occasior.C'..  uj  fire  a 
company  must  overcome  the  presu:nption 
of  negligence  raised  by  the  evidence  on  the 
part  of  the  plaintiff.  Niskern  v.  Chicago, 
M.  &-  St.  P.  K.  Co.,  22  Fed.  Rep.  811. 

Defendant  must  rebut  the  prima  facie 
case  made  by  the  fact  of  'he  escape  of  fire 
from  a  locomotive,  by  showing  the  absence 
of  negligence  on  its  part.  Coale  v.  Hanni- 
bal 6>»  St.  J.  R.  Co.,  60  Mo.  1VJ,  9  Am.  Ry. 
Rep.  210. 

And  this  rebutting  evidence  must  be  as 
broad  as  the  presumption,  and  satisfactorily 
rebut  every  negligent  act  or  omission  which 
might,  under  the  circumstances,  reasonably 
or  naturally  have  caused  the  fire.  Nelson  v. 
Chicago,  M.  &*  St.  P.  R.  Co.,  35  Minn.  170, 
28  N.  W.  Rep.  215. 

The  company  must  rebut  the  presumption 
by  proving  that  all  necessary  precautions 
were  taken  to  avoid  such  mischief,  a  charac- 
ter of  evidence  peculiarly  within  its  posses- 
sion. Burke  v.  Louisville  6f^  A'.  R.  Co.,  7 
Heisk.  (Tenn.)  451,  12  Am.  Ry.  Rep.  497. — 
Rf.viewing  Sheldon  v.  Hudson  River  R. 
Co.,  29  Barb.  (N.  Y.)  226;  Fremantle  v.  Lon- 
don &  N.  W.  R.  Co.,  10  C.  B.  N.  S.  89 ;  Home 
V.  Memphis  &  O.  R,  Co.,  i  Coldw.  (Tenn.)  75. 
— Approvf.d  in  Louisville  &  N.  R.  Co.  v. 
Reese,  38  Am.  &  Eng.  R.  Cas.  342,  85  Ala. 
497,  5  So.  Rep.  2S3,  7  Am.  St.  Rep.  66.  NOT 
FOLLOWED  IN  Laird  V.  Connecticut  &  P.  R. 
R.  Co.,  43  Am.  &  Eng.  R.  Cas.  63, 62  N.  H. 
254. 

27.*?.  Effect  of  rebuttal.— When  the 
presumption  of  defendant's  negligence  has 


*  Rebuttal  of  the  presuniption  of  negligence 
r.iised  by  proof  of  the  starting  of  a  fire,  see  54 
Am.  &  Eng.  R.  Cas.  535,  ahtr. 


been  overcome  by  evidence  introduced  in 
rebuttal,  and  there  is  no  evidence  whatever  , 
of  actual  negligence  on  the  part  of  the  de- 
fendant, a  verdict  finding  negligence  is  un- 
supported by  the  evidence  and  must  be  set 
aside.  Cronk  v.  Chicago,  M.  &>  St.  P.  R. 
Co.,  54  Am.  (S^•  Eng.  R.  Cas.  525,  3  S.  Dak. 
93,  52  A".  W.  Rep.  420. 

Where  it  appears  that  the  company  equips 
its  engines  with  the  most  effective  modern 
appliances  to  prevent  the  escape  of  fire, 
negligence  on  its  part  must  be  hown  by 
positive,  strong,  and  convincing  evidence. 
Meyer  v.  Vicksburg,  S.  &*  P.  R.  Co.,  41  La. 
Ann.  639,  6  So.  Rep.  218. 

274.  Effect  of  failure  to  rebut.— 
If  a  company  fails  to  overcome  the  pre- 
sumption of  negligence  raised  by  the  statute 
upon  proof  of  loss  of  property  through  fire 
escaping  from  locomotives,  the  plaintiff  is 
entitled  to  recover,  unless  the  company 
show  that  he  was  guilty  of  contributory 
negligence.  Niskern  v.  Chicago,  M.  &>  St. 
P.  R.  Co.,  22  Petl.  Rep.  811.  Missouri Pac. 
R.  Co.  v.  Te.ras  &>  P.  R.  Co.,  33  Fed.  Rep. 
361.— Referring  to  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Benson,  69  Tex.  407,  5  S.  W.  Rep. 
822.—  Wabash  R.  Co.  v.  Smith,  42  ///.  App. 
527.  Baltimore  &•  O.  R.  Co.  v.  Shipley,  39 
Mil.  251,  II  Am.  Ry.Rep.  269.  Cant  Ion  v. 
Eastern  R.  Co.,  45  Minn.  481, 48  A^.  IV.  Rep. 
22. 

And  the  jury  may  be  properly  so  in- 
structed. Wanllaiv  v.  South  Carolina  R. 
Co.,  II  Rich.  {So.  Car.)  337.  Ft.  IVorth  &• 
N.  O.  R.  Co.  V.  IVallace,  40  Am.  &^  Eng.  R. 
Cas.  248,  74  Tex.  581,  12  i".  IV.  Rep.  227. 

275.  SulHciency  of  rebuttal.*  — 
Where  the  evidence  in  rebuttal  is  clearly 
and  satisfactorily  against  the  presumption 
of  negligence  raised  by  plaintiff's  evidence, 
such  presumption  must  be  held  to  be  over- 
come. Cronk  v.  Chicago,  AL  &»  St.  P.  A'. 
Co.,  54  Am.  &>  Eng.  R.  Cas.  525,  3  S.  Dak. 
93,  52  A^.  IV.  Rep.  420. 

The  presumption  of  negligence  arising 
against  the  company  by  proof  that  the  fire 
was  started  from  sparks  which  escaped 
from  the  locomotive,  whereby  it  was  com- 
municated to  the  right  of  way  and  from 
that  to  the  adjoining  property,  is  not  over- 
come by  showing  that  the   spread  of  the 


*Sufficiency  of  proof  to  rebut  presumption  of 
negligence,  see  note,  49  Am.  &  Eng.  R.  Cas. 
691.  See  also  43  Am.  &  Eng.  R.  Cas.  27,  ahstr.; 
and  post,  288,  289. 
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fire  was  caused  by  the  wind  or  that  there 
was  no  considerable  accumulation  of  com- 
b.istibles  upon  the  right  of  way.  Kenney  v. 
Hannibal  &'  St.  J.  A'.  Co.,  70  Mo.  252. 

276.  by  showing   exercisv.   of 

due  care. — Proof  that  the  loss  was  not 
occasioned  by  defendant's  negligence  is  suffi- 
cient to  rebut  the  presumption  of  negli- 
gence raised  by  evidence  tending  to  show 
that  the  fire  resulted  from  sparks  escaping 
from  a  passing  train.  Chicago  &^  A.  R.  Co. 
V.  Pennell,  1 10  ///.  435. 

Proof  of  the  use  of  due  care  on  the  part 
of  the  company  is  sufficient  to  rebut  the 
presumptive  evidence  of  negligence  raised 
by  the  fact  that  the  fire  was  set  out  or 
caused  by  the  operation  of  the  defendant's 
road.  Small  v.  Chicago,  R.  I.  iS^  P.  R.  Co., 
50  Iowa  338.  Bass  v.  Chicago,  B.  &>  Q.  R. 
Co.,  28  III.  9.  Texas  &>  P.  R.  Co.  v.  Ervay, 
3  Tex.  App.  {Civ.  Cas.)  71.  Engle  v.  Chi- 
cago, M.  &^  St.  P.  R.  Co.,  77  Iowa  661,  37 
N.  W.  Rep.  6,  42  .V.  W.  Rep.  512. 

And  as  the  presumption  is  not  a  strong 
one,  the  highest  and  clearest  kind  of  evi- 
dence is  not  necessary  to  rebut  it.  Spaiild- 
ing  V.  Chicago  6^  N.  W.  R.  Co.,  30  IVis.  1 10, 
7  Am.  Ry.  Rep.  507. 

Proof  of  defendant  that  it  exercised  rea- 
sonable care  and  prudence,  that  its  engines 
were  properly  constructed  and  in  good  con- 
dition, carefully  managed  by  competent  and 
skilflil  persons,  and  its  roadbed  in  a  proper 
condition,  will  rebut  the  presumption  of 
negligence  raised  by  proof  that  property 
was  destroyed  by  fire  which  escaped  from 
one  of  the  company's  engines.  Baltimore 
&>  O.  R.  Co.  V.  Shipley,  39  Md.  251,  11  Atn. 
Ry.  Rep.  269, 

277.  by  slioM'iiij;  proper  con- 
struction, condition,  and  inuna;>°e- 
iiuMit  of  engine  and  appliances. — (i) 
Sufficient. — Showing  that  the  best  known 
contrivances  and  machinery  were  employed, 
and  that  they  were  in  repair,  will  rebut  the 
presumption  of  negligence  raised  by  proof 
of  the  fact  that  the  fire  had  escaped  from 
the  railroad  company's  engine.  Illinois  C. 
R.  Co.  v.  Mills,  42  ///.  407.  Daly  v.  Chicago, 
M.  &*  St.  P.  R.  Co.,  43  Minn.  319,  45  A^.  W. 
Rep.  611. 

To  overcome  the />;•/;««  facie  inference 
of  negligence  which  arises  from  damage 
caused  by  fire  communicated  from  a  loco- 
motive, it  must  appear  not  only  that  the 
engine  was  provided  with  the  best  and  most 
approved    appliances,  but  also  that    they 


were  at  the  time  in  suitable  order  and  re- 
pair, and  that  there  was  no  negligence  in 
their  use  and  management.  Chicago  &•  E. 
I.  R.  Co.  V.  Goyette,  43  Am.  &^  Eng.  R.  Cas, 
36,  133  ///.  21,  24  N.  E.  Rep.  549;  af- 
firming 32  ///  App.  574.  St.  Louis,  V.  &> 
T.  H.  R.  Co.  V.  Funk,  85  ///.  460.  huliana, 
B.  <S^»  IV.  R.  Co.  V.  Craig,  14  ///.  App.  407, 
Pittsburgh,  C.  (S>»  St.  L.  R.  Co.  v.  Hixon,  8 
Am.  &'  Eng.  R.  Cas.  717,  79  Ind,  in. 
Fitch  V.  Pacific  R.  Co.,  45  Mo.  322.  Coates 
V.  Missouri,  A'.  &^  T.  R.  Co.,  61  Mo.  38,  8 
Atn.  Ry.  Rep.  60.  Hoover  v.  Missouri  Pac. 
R.  Co.,  {Mo.)  16  S.  IV.  Rep.  4S0.  Galveston, 
H.  &•  S.  A.  R.  Co.  V.  Home,  35  Am.  <S^»  Eng. 
R.  Cas.  238,  69  Tex.  643,  9  .S'.  IV.  Rep.  440. 
Gulf,  C.  &^  S.  F".  R.  Co.  V.  fohnson,  3  Tex. 
App.  (Civ.  Cas.)  151. 

Proof  that  the  company  used  the  best 
known  spark  arrester  and  exercised  the 
highest  care  in  their  inspection  will  over- 
come the  presumption  of  negligence  raised 
by  proof  that  a  fire  was  started  by  sparks 
emitted  from  the  company's  engine.  Toledo, 
St.  L.  &^  K.  C.  R.  Co.  V.  Kingman,  49  ///. 
App.  43.  Brown  v.  Atlanta  &^  C.  A.  L.  R. 
Co.,  13  Am.  &>  Eng.  R.  Cas.  479,  19  So.  Car. 

39- 

Negligence  cannot  be  established  from 
the  mere  proof  that  plaintiff's  grass  had 
been  fired  on  former  occasions  by  engines 
passing  the  same  point,  without  evidence 
to  show  whether  they  were  on  up  or  down 
grades,  where  the  company  shows  in  rebut- 
tal that  on  this  particular  occasion  the  en- 
gine was  on  a  down  grade,  that  the  steam 
was  shut  off,  leaving  no  chance  for  the  es- 
cape of  fire,  the  engine  being  provided  with 
the  mo5  improved  spark  arrester,  so  that  it 
could  not  and  did  not  emit  sparks  of  fire. 
East  Line  &>  R.  R.  R.  Co.  v.  Hart,  2  Tex. 
App.  {Civ.  Cas.)  370. 

(2)  Insufficient.  —  Where  sufficient  evi- 
dence has  been  introduced  by  the  plaintiff  to 
make  a  prima  facie  case,  the  presumption  of 
negligence  on  the  part  of  the  company  thus 
raised  is  not  rebutted  by  showing  that  the 
company  used  improved  machinery  and  em- 
ployed competent  men.  Palmer  v.  Missouri 
Pac.  R.  Co.,  76  Mo.  217. — Followed  in 
Huff  V.  Missouri  Pac.  R.  Co.,  17  Mo.  App. 
356 ;  Crews  v.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.,  19  Mo.  App.  302. — Huffv.  Missouri 
Pac.  R.  Co.,  17  Mo.  App.  356,— Following 
Palmer  7/.  Missouri  Pac.  R.  Co.,  76  Mo.  217. 
—CrcK's  v.  Kansas  City,  St.  f.  &^  C.  B.  R. 
Co.,  19  Mo.  App.  302.— Following  Palmer 
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V.  Missouri  Pac.  R.  Co.,  76  Mo.  217  ;  Kenncy 
V.  Hannibal  &  St.  J.  R.  Co.,  70  Mo.  243. 

But  when  such  proof  is  made  by  defend- 
ant, in  connection  witli  otiier  facts,  to  enable 
the  jury  to  determine  whether,  on  the  par- 
ticular occasion  in  question,  the  company's 
servants  were  managing  the  engine  carefully 
and  skilfully,  then  before  the  jury  can  find 
for  the  plaintiff  he  must  prove  other  acts  of 
actual  negligence  of  defendant.  Creios  v. 
Kansas  City,  St.  J.  &>  C.  B.  R.  Co.,  19  Mo. 
App.  302.  Johnson  v.  Northern  Pac.  R.  Co., 
45  Am.  &*  Eng.  R.  Cas.  554,  i  JV.  Dak.  354, 
4i  A'.  W.  Rep.  227. — Approving  Hoffman  v, 
Chicago,  M.  &  St.  P.  R.  Co.,  43  Minn.  334, 
45  N.  W.  Rep.  60S.— Gulf,  C.  6-  5.  F.  R. 
Co.  V.   IVitte,  68  Te.x.  295,  4  S.  IV.  Rep.  490. 

Where  sufficient  evidence  has  been  intro- 
duced by  plaintiff  10  raise  a  presumption  of 
negligence,  evidence  for  the  defense  that 
certain  engines  were  in  good  condition  is 
not  sutTicieiit  to  rebut  this  presumption, 
where  the  evidence  does  not  show  that  the 
fire  was  caused  by  the  engines  to  which  de- 
fendant's evidence  relates.  Missouri  Pac. 
R.  Co.  v.  Texas &^  P.  R.  Co.,  ^-^  Fed.  Rep.  360. 

The  company  cannot  rebut  the  presump- 
tion of  negligence  by  showing  that  the  en- 
gine was  oriijinally  constructed  with  the 
best  appliances  to  prevent  the  escape  of 
sparks.  It  is  necessary  to  show  that  it  was 
so  furnished  and  provided  at  the  time  of  the 
fire  complained  of.  Chicago  &'  A.  R.  Co.  v. 
Qiiaintance,  58  ///.  389,  12  Am.  Ry.  Rep.  234. 

And  it  should  be  further  shown  that  the 
engine  was  properly  managed  under  the  cir- 
curiistances  surrounding  the  case.  Chicago 
&>  A.  R.  Co.  v.  Clanipit,  63  ///.  95,  7  Aw. 
Ry.  Rep.  133. — FoLL(nviNG  Chicago  &  A.  R. 
Co.  V.  Quaintance,  58  111.  389. 

To  disprove  the  prima  facie  case  of  negli- 
gence made  by  the  plaintiff,  it  was  not 
enough  for  the  defendant  to  show  that  the 
engine  was  of  approved  cons. ruction  and  in 
good  condition,  and  was  operated  by  a  skil- 
ful engineer  and  fireman  in  the  customary 
manner,  without  showing  that  the  "  custom- 
ary" manner  was  also  a  careful  manner. 
Woodson  V.  Mihvaukee  &•  St.  P.  R.  Co.,  21 
Minn.  60,  19  Am.  Ry.  Rep.  293. 

/.  Burden  of  Proof.* 
278.  On  plaintiff  to  prove  title.— 

In  an  action  to  recover  damages  for  neg- 

*  Burden  of  proof  in  actions  for  fires  caused 
by  sparks  from  a  locomotive,  see  notes,  35  Am. 
St.  Rei>.  237  ;  38  Am.  Dec  71. 


ligence  in  setting  a  fire  which  burned  over 
vacant  and  uncultivated  land  (and  espe- 
cially where  continuing  damage  by  reason 
of  rt'^uced  productiveness  is  claimed)  it  is 
incumbent  upon  the  plaintifT  to  prove  his 
title.  Reeds.  Chicago,  M.  &>  St.  P.  R.  Co.. 
32  Am.  &^  E>tg.  R.  Cas.  320,  71  Pl'is.  399,  37 
JV.  IV.  Rep.  225. 

279.  to  disprove  contriljutorj 

negligence.— When  the  danger  of  fire  is 
imminent  the  law  imposes  the  burden  upon 
the  plaintifl  to  show  that  he  was  not  negli- 
gent. Doggett  V.  Richmond  (S^'  D.  />'.  Co.,  78 
JV.  Car.  305,  16  Am.  I\y.  I^ep.  193.— OuoT- 
'NG  Kellogg  V.  Chicago  &  N.  W.  R.  Co.,  26 
vVis.  223. 

The  burden  of  proof  is  not  upon  the 
plaintiff  to  free  liimself  from  contributory 
negligence.  Louisville,  N.  O.  (5^  T.  R.  Co. 
V.  Natchez,  J.  &^  C.  A'.  Co. ,  43  Am.  &>  Eng. 
R.  Cas.  54,  67  Miss.  399,  7  So.  J\\p.  350. 

An  instruction  is  properly  refused  which 
imposes  upon  the  plaintiff  the  burden  of 
showing  both  the  negligence  of  the  defend- 
ant and  also  the  absence  of  negligence  upon 
his  own  part.  Louisville,  N.  O.  iS-»  T.  J\.  Co. 
V.  Notches,  J.  &^  C.  J\.  O.,  43  Am.  &'  Eng.  J\'. 
Cas.  54,  67  Jl/iss.  399,  7  So.  AV/.  350. 

280.  On  plaintiff  to  pr«>ve  com- 
pany's negligence,  generally.— It  is  in- 
cumbent Ujion  the  plaintiff,  in  an  action 
against  a  company  for  setting  fire  to  his  prop- 
erty on  the  line  of  the  road,  to  prove  that  it 
was  so  set  on  fire,  and  alsothat  the  firingand 
destruction  of  the  property  resulted  from 
the  carelessness  or  negligence  of  tlie  com- 
pany, its  agents  or  servants.  Jefferis  v. 
Philadelphia,  JV.  (5-  />'.  R.  Co.,  3  //oust.  (/M.) 
447.  Pittsburgh,  C.  <S>»  St.  /..  /\\  Co.  v.  /li.von, 
32  Am.  <5-»  /^ng.  A'.  Cas.  374,  1 10  /nd.  225,  1 1 
N.  E.  Jiep.  285.— Criticising  Pittsburgh, 
C.  &  St.  L.  R.  Co.  V.  Hixon,  79  Ind.  in. 
Revif.wing  and  quoting  Indianapolis  & 
C.  R.  Co.  V.  Paramore,  31  Ind.  143. —  Chi- 
cago &>  E.  /.  A'.  Co.  V.  Ostraitder,  33  Am.  &^ 
Eng.  R.  Cas.  361,  116  /nd.  259,  12  West. 
Jiep.  718,  15  A^.  E.  Rep.  227,  19  N.  E.  Rep. 
no.  McCummons  v.  Chicago  &^  A'.  W.  R, 
Co.,  33  /orca  187.— Following  Gandy  v. 
Chicago  &  N.  W.  R.  Co.,  30  Iowa  420. — 
Louisville,  N.  O.dr-  T.  R.  Co.  v.  Natchez,  /. 
&>  C.  R.  Co.,  43  Am.  (S-  Eng.  R.  Cas.  54,  67 
JUiss.  399,  7  So.  Rep.  350.  /Pennsylvania 
Co.  V.  IVatson,  81*  Pa.  St.  293.  All>ert  v. 
Northern  C.  R.  Co.,  98  Pa.  St.  316.  Gulf,  C. 
<S-  S.  F.  R.  Co.  V.  /Lolt,  1 1  Am.  &^  Eng.  R. 
Cas.  72,  I  7V.1-.  App.  {Civ.  Cas.)  477.     East 
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Line  &*  R,  R.  R.  Co.  v.  Hart,  2  Tex.  App. 
{Civ.  Cas.)  370. 

Yet  very  slight  proof  of  negligence  is  suf- 
ficient to  throw  the  burden  of  ejcculpation 
upon  the  company.  Gii/f,  C.  &*  S.  F.  R. 
Co.  V.  Holt,  II  Am.  Or*  Eng.  R.  Cas.  72,  i 
Tex.  App.  {Civ.  Cas.)  477. 

Prior  to  the  enactment  of  section  1289, 
Iowa  Code,  the  burden  was  on  plaintiff  to 
prove  the  company's  negligence,  notwith- 
standing it  appears  that  the  fire  was  set  out 
by  one  of  the  company's  engines.  Babcock 
V.  Chicago  &r*  N.  IV.  R.  Co.,  1 1  Atn.  5r*  Eng. 
R,  Cas.  63,  62  Io%ua  593,  13  N,  W.  Rep.  740. 

An  instruction  is  not  correct  which  tells 
the  jury  that  they  must  believe  from  the 
evidence  that  the  fire  was  caused  by  the 
negligence  of  the  defendant  before  they  can 
find  for  the  plaintiff,  unless  it  also  states 
that  the  burden  of  making  this  proof  is 
upon  the  phiintiff.  East  Line  &*  R.  R.  R. 
Co.  V.  Hart,  2  Tex.  App.  {Civ.  Cas.)  370. 

Wlien  a  company  equi  /s  its  engines  with 
the  most  effective  modci  n  and  practical  ap- 
pliances to  prevent  the  escape  of  fire,  the 
burden  of  proof  is  on  the  party  alleging 
damage  by  fire  from  the  escape  of  sparks ; 
and  to  render  the  company  liable,  the  proof 
of  negligence  must  be  positive,  stn^ng,  and 
convincing.  Meyer  v.  Vicksburg,  S.  &*  P. 
R.  Co.,  41  La.  Ann.  639,  6  So.  Rep.  218. 

281. to  show  that  tiro  was  set 

out  in  operation  of  tlie  railroad. — 
In  an  action  under  Iowa  Code,  §  1289,  it  is 
only  necess:iry  for  the  plaintiff  to  allege  and 
prove  an  injury  by  fire  set  out  by  the  de- 
fendant; and  an  allegation  of  negligence  in 
the  petition  is  merely  redundant  matter 
and  need  not  be  proved.  Engle  v.  Chicago^ 
M.  &^  St.  P.  R.  Co.,  77  fo^oa  661,  37  A'.  M\ 
Rep.  6.42  A'.  JF.  Rep.  512. 

2S2.  to  show  that  lire  origi- 

iiati>«I  IVoin  engine. — In  an  action  for 
a  loss  by  lire  caused  by  sparks  from  a  loco- 
motive, the  burden  is  on  plaintiff  to  prove 
that  the  fire  was  communicated  by  some 
engine  of  the  defendant,  and  also  to  prove 
negligence  in  tlie  construction  or  manage- 
ment of  the  engine.  Henderson  V.  Philadel- 
phia &^  R.  R.  Co.,  48  Am.  &•  Eng.  R.  Cas. 
16,  144  Pa.  St.  461.  22  Atl.  Rep.  851. 

The  grc^t  weight  of  authority  is  against 
the  proposition  that  plaintiff  having  proved 
that  the  fire  originated  from  defendant's  en- 
gine, his  case  was  made  out,  and  it  was  not 
upon  him  to  prove  further  that  the  fire  was 
the  result  of  negligence  on  the  part  of  the 


appellant  or  its  employes.  Gnl/,  C.  (S^  S.  F. 
R.  Co.  V.  Holt,  II  Am.  &>  Eng.  R.Cas.  72,  i 
Tex.  App.  {Civ.  Cas.)  477. 

28a.  to    sliow    defects  in   the 

cng:ine. — Where  the  proof  shows  that  <i 
fire  originated  from  an  engine  running  over 
the  defendant's  railway,  it  is  unnecessary 
for  the  plaintiff  to  show  affirmatively  any 
defect  in  the  construction  or  condition  of 
the  engine,  or  any  negligence  in  its  manage- 
ment. Union  Pac.  R.  Co.  v.  Keller,  36  A'eb. 
189,  54  ^V.  VV.  Rep.  420. 

The  burden  of  proof  rests  upon  the  plain- 
tiff to  show  that  the  emission  of  sparks  was 
of  an  unusual  character  ir  mber  or  size, 
such  as  would  not  be  emii  J  frojn  a  per- 
fectly constructed  locomotive.  AlcCaig  v. 
Erie  R.  Co.,  8  Hun  {N.  Y.)  599. 

284.  to    sliow    neglijjfence    in 

nninageinent  of  enjjine.— In  an  action 
against  a  railroad  for  negligently  managing 
its  engines,  so  that  fire  was  communicated 
to  the  standing  grass  and  cropsof  the  plain- 
tiff, the  burden  of  proof  is  upon  the  plaintiff 
to  show  that  the  fire  was  caused  by  the  neg- 
ligence or  want  of  care  of  the  defendant. 
Smith  v.  Hannibal &^  St.  J.  R.  Co.,  37  Mo. 
287.— Critici.sed  in  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Bales,  16  Kan.  252.  Distin- 
guished IN  Atchison,  T.  &  S.  F.  R.  Co.  e/. 
Stanford,  I2  Kan.  354.  Not  followed  in 
Clemens  v.  Hannibal  cSr  St.  |.  R.  Co.,  53 
Mo.  366.  Overruled  in  Wise  v.  Joplin 
R.  Co.,  85  Vio.  17S.  Quoted  in  Patton  v. 
St.  Louis  &  S.  F.  R.  Co.,  23  Am.  &  Eng.  R. 
Cas.  364,  87  Mo.  117.  Reviewed  in  Coljlns' 
V.  New  York  C.  &  H.  R.  R.  Co.,  5  Hun  fN. 
Y.)  499;  Scaling  T/.  Pullman  Palace  Car  Co., 
24  Mo.  App.  29. 

285.  to   show  that    fire    was 

wrongfully  kindled  or  guarded.— 
In  an  action  for  the  recovery  of  damages 
resulting  from  a  fire  kindled  njion  the  prop- 
erty of  the  defendants,  the  burden  is  upon 
the  plaintiff  to  show  that  the  fire  was  un- 
lawfully kindled,  or  negligently  kindled  or 
guarded.  Read  v.  Pennsylvania  R.  Co.,  44 
N.  J.  L.  280. 

28(i. to  show  actual  ncfjlifjence 

after  prima  facie  case  disproved.— 
The  plaintiff  having  shown  that  the  fire  was 
caused  by  the  company's  engine  as  the 
proximate  cause,  the  burden  of  proof  is 
then  shifted  to  the  company  to  rebut  the 
presumption  of  negligence  raised  by  such 
evidence;  yet  when  the  rompanv  has  pro- 
duced evidence  sufficient  to  establish  a  re- 
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buttal,  the  burden  of  proof  is  again  shifted 
and  it  becomes  tiie  duty  of  the  plaintiff  to 
prove  actual  negligence  on  the  part  of  the 
defendant  company.  Coates  v.  Alissourt,  K. 
<S-  7".  A'.  Co.,  6i  Mo.  38.  8  Am.  Ry.  Rep.  60. 
Koontz  V.  Oregon  R.  (S>»  A^.  Co.,  43  Am.  &• 
Eng,  R.  Cits.  1 1 ,  20  Oreg.  3,  23  Pac.  Rep. 
S20. 

The  burden  of  proof  is  shifted  from  de- 
fendant to  plaintiff,  and  he  must  prove  acts 
of  actual  negligence  on  the  part  of  the  de- 
fendant where  the  defendant  has  shown 
that  it  used  good  machinery  and  the  most 
approved  appliances  to  prevent  the  escape 
of  fire,  and  that  its  servants  were  careful 
and  competent,  and  were  guilty  of  no  neg- 
ligence in  the  management  of  the  appli- 
ances. Crews  V.  Kansas  City,  St.  J.  &*  C. 
B.  R,  Co.,  19  Mo.  App.  302. 

237.  On  defciidaiit,  generally.  — 
When  no  issue  is  made  involving  the  con- 
tributory negligence  of  the  plaintiff,  the 
burden  of  proof  is  on  the  company  to  show 
that  there  was  in  fact  no  negligence  on  its 
part  in  causing  the  damage.  If  such  an  issue 
is  made,  the  burden  of  proof  is  first  upon 
the  plaintiff  to  show  that  he  was  not  guilty 
of  negligence.  Missouri  Pac.  R.  Co.  v. 
Bartktt,  32  Am.  &>  Eng.  R.  Cas.  343,  69 
Te.v.  79,  6  5.  JF.  Rep.  549.— FOLLOWED  in 
Martin  v.  Missouri  Pac.  R.  Co.,  3  Tex.  Civ. 

App.  133- 

When  property  situate  contiguous  to  the 
right  of  way  is  burned  by  sparks  emitted 
from  the  company's  locomotive,  which  ig- 
nite the  dry  grass  on  the  right  of  way,  and 
an  injury  results  therefrom,  the  burden  of 
proof  is  on  the  railway  company  to  show 
that  there  was  no  negligence.  Git//,  C.  <&* 
S.  F.  R.  Co.  v.  Benson,  32  Am.  &*  Eng.  R. 
Cas.  330,  69  Tex.  407,  5  S.  W.  Rep.  822.— 
Rkferred  to  in  Missouri  Pac.  R.  Co.  v. 
Texas  &  P.  R.  Co.,  33  Fed.  Rep.  361. 

Proof  that  a  fire  was  produced  by  an  en- 
gineer or  fireman  throwing  a  burning  piece 
of  wood  from  the  engine  upon  the  right  of 
way,  covered  with  inflammable  material, 
casts  the  burden  on  the  defendant  of  dis- 
proving its  negligence ;  and  this  is  true  in- 
dependently of  section  1059  of  the  Miss. 
Code  of  18S0.  Mobile  5^  O.  R.  Co.  v.  Gray, 
23  Am.  <S«»  Eng.  R.  Cas.  373,  62  Miss.  383. 

After  refuting  every  other  probable  cause 
of  a  fire,  it  is  competent  /or  the  plaintiff  to 
prove  that  about  the  time  of  the  fire  the 
company's  trains  were  so  managed  as  to  be 
likely  to  set  on  fire  other  property  more  re- 


mote than  that  burned,  which  makes  a 
■prima  facie  case,  and  casts  the  burden  of 
proof  upon  the  company  to  prove  that  the 
fire  was  not  communicated  by  its  engines, 
Sheldon  v.  Hudson  River  R.  Co.,  14  A'.  Y. 
218;  reversing  29  Bard.  226. 

It  is  not  incumbent  upon  the  company  to 
identify  the  particular  engines  from  which 
the  fires  escaped,  and  to  negative  careless- 
ness touching  them.  Biering  v.  Gulf,  C. 
<&-  5.  F.  R.  Co.,  79  Tex.  584,  1 5  S.  IV.  Rep. 
576. 

288.  To  overcome  a  prima  facie 
case  of  negligence.*— The  burden  is 
upon  the  company  to  show  absence  of  neg- 
ligence on  its  part  when  a  prima  facie  case 
has  been  made  against  it  \  plaintiff's  evi- 
dence. Spaulding  v.  Chic<^^  0  &^  A'.  IV.  R, 
Co.,  33  li'is.  582. 

Proof  that  a  fire  originated  from  the 
conipany's  locomotive  casts  upon  it  the 
burden  of  showing  that  it  was  not  guilty  of 
negligence.  Green  Ridge  R.  Co.  v.  Brink- 
man,  23  Am.  fir^  Eng.  R.  Cas.  342,  64  Md.  52, 
54  Am.  Rep.  755.  Tilley  v.  St.  Louis  6-  S.  F. 
R.  Co.,  32  Am.  6^  Eng.  R.  Cas.  324,  49  Ari\ 
535,  6  S.  IV.  Rep.  8.— Quoting  Clemens  v. 
Hannibal  &  St.  J.  R.  Co.,  53  Mo.  366; 
Coale  V.  Hannibal  &  St.  J.  R.  Co.,  60  Mo. 
22T.— Wabash  R.  Co.  v.  Smith,  42  ///.  App. 
527.  St.  Louis,  A.  &*  T.  H.  R.  Co.  v.  Sitotz, 
47  ///.  App.  342.  Chicago  &*  N.  IV.  A'.  Co. 
V.  McCahill,  56  ///.  28,  4  Am.  Ry.  Rep.  561. 
Baltimore  (S»  S.  R.  Co.  v.  Woodruff,  4  Md. 
242.  Baltimore  &»  O.  R.  Co.  v.  Dorsey,  37 
Md.  19.  Niskern  v.  Chicago,  M.  (S^•  St.  P. 
R.  Co.,  22  Fed.  Rep.  811.  Bedford  v.  Han- 
nibal Gr'  St.  J.  R.  Co.,  46  Mo.  456.  Clemens  v. 
Hannibal  &•  St.  J.  R.  Co.,  53  Mo.  366,  12 
Am.  Ry.  Rep.  351.  Coale  v.  Hannibal  &^  St. 
J.  R.  Co.,  60  Mo.  227,  9  Am.  Ry.  Rep.  210. 
Hoover  v.  Missouri  Pac.  R.  Co.,  {Mo.)  16  S. 
W.  Rep.  480.  Koontz  v.  Oregon  R.  Or-  X. 
Co.,  43  Am.  &*  Eng.  R.  Cas.  1 1,  20  Orig.  3, 
23  Pac.  Rep.  820.  International  &>  G.  N.  R. 
Co.  v.  Timmermann,  61  Tex.  660. — Distin- 
guished IN  Trinity  &  S.  R.  Co.  v.  Meadows, 
39  Am.  &  Eng.  R.  Cas.  29,  73  Tex.  32,  3  L. 
R.  A.  565,  II  S.  W.  Rep.  \\i^.—Texas5F'  P. 
R.  Co.  v.  Ervay,  3  Tex.  App.  (Civ.  Cas.)  71. 

Proof  of  the  emission  of  sparks  of  an  un- 
usual size  or  in  unusual  quantity  casts  the 
burden  on  the  company  of  removing  the 
presumption  of  negligence  created  against 
it  thereby.    Jacksonville,   T.  &^  K.   W.  R. 

*  See  also  aw^.?.  271-277. 
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Co.  V.  Peninsular  L.,  T.  &•  M.  Co.,\g  Am.  Or' 
Eug.  R.  Cas.  603,  27  F/a.  i,  g  So.  Rep.  66i. 

Under  How.  (Mich.)  St.  g  3378,  when  it 
is  made  to  appear  that  a  fire  originated 
from  either  of  tlie  causes  mentioned  in  the 
statute,  the  burden  is  cast  upon  the  railroad 
company  to  show  itself  free  from  negligence. 
Jones  V.  Michigan  C.  R.  Co.,  25  ^!m.  &■•  Eng. 
R.  Cas.  482,  59  Mich.  437,  26  N.  W,  Rep. 
662. 

Proof  that  the  company  failed  to  keep  its 
riglit  of  way  free  from  combustible  materials 
AA  required  by  the  Montana  statute,  casts 
tlie  burden  upon  it  of  showing  that  it  was 
not  negligent  aid  at  fault  with  reference  to 
the  fire  alleged  to  have  been  caused  through 
a  violation  of  such  statute.  Diamond  v. 
Northern  Pac.  R.  Co.,  29  Am.  &^  Eng.  R. 
Cas.  117,  6  Moni.  580,  13  Pac.  Rep.  367. 

Proof  that  one  or  more  locomotives 
dropped  coal  or  emitted  sparks  just  prior  to 
or  soon  after  property  near  the  track  had 
been  destroyed  casts  the  burden  upon  the 
company  of  showing  that  their  engines  were 
not  the  cause  of  it.  Longabaugh  v.  Vir- 
ginia City  &^  T.  R.  Co.,^Nev.  271. 

Where  it  is  proved  that  engines  properly 
constructed  will  not  drop  coals,  the  burden 
of  proof  is  upon  the  defendants  to  show  that 
iliey  were  not  guilty  of  negligence  in  that 
respect.  Field  v.  New  York  C,  R.  Co.,  32  N. 
V.  339;  affirming  29  Bard.  176. 

Ii80.  by  sliowiii;;  proper  coii- 

(littoii  and  iiiniia{;ciiiciit  of  ciigrinc. — 
After  it  is  shown  that  a  fire  originated  from 
sparks  or  cinders  of  a  locomotive,  the  bur- 
den of  proof  of  establishing  the  fact  that  the 
railroad  company  used  the  most  improved 
appliances,  which  had  been  tested  a.id  found 
practicable  at  the  time,  is  upon  the  com- 
pany. IVhitev.  Chicago,  M.  &^  St.  P.  R.  Co., 
45  Am.  Gr-  Eng.  R.  Cas.  565,  i  S.  Dak.  326, 
47  N.  W.  Rep.  146.  St.  Louis,  A.  <S-  T.  H. 
R.  Co.  V.  Montgomery,  39  ///.  335.  Miller 
V.  St.  Louis,  I.  M.  6f  S.  R.  Co.,  29  Am.  Or' 
Eng.  R.  Cas.  254,  90  Mo.  389,  2  S.  IV .  Rep. 
439.  Case  V.  Northern  C.  R.  Co.,  59  Barb. 
(A'.  V.)  644.— Approved  in  Louisville  & 
N.  R.  Co.  V.  Reese,  38  Am.  &  Eng.  R.  Cas. 
342,  85  Ala.  497,  5  So.  Rep.  283,  7  Am.  St. 
Rep.  66.  —  Texas  &*  P.  R.  Co.  v.  Emay,  3 
Tex.  App.  {Civ.  Crt5.)  71. 

Proof  that  a  fire  was  caused  by  a  passing 
engine  casts  the  burden  of  proof  on  the 
company  to  show  that  it  was  not  guilty  of 
negligence  either  as  to  the  construction, 
condition,  or  manner  of  operating  the  en- 


gine. Karsen  v.  Mil7oauirc&'  St.  P.  R.  Co., 
7  Am.  iS-«  Eng.  R.  Cas.  501 ,  29  Minn.  1 2,  1 1  N. 
IF.  Rep.  122.  Louisville  &>  A'.  R.  Co.  v. 
Reese,  38  Am.  &^  Eng.  R.  Cas.  342,  85  Ala. 
497,  7  Am.  St.  Rep.  66,  5  So.  Rep.  283.  An- 
napolis &>  E.  R.  Co.  V.  Gantt,  39  Md.  1 1 5, 
II  Am.  Ry.  Rep.  210.  Sibilrud  v.  Minne 
apolis  &^  St.  L.  R.  Co.,  7  Am.  &^  Eng.  R.  Cos. 
499,  29  Minn.  58,  1 1  A'.  W^.  Rep.  1 46. 
Clemens  v.  Hannibal  &»  St.  J.  R.  Co.,  53  Mo. 
366,  12  Am.  Ry.  Rep.  331.  Sappington  v. 
Missouri  Pac.  R.  Co.,  14  Mo.  App.  86.  Bur- 
lington &-  M.  R.  Co.  V.  Westo^'cr,  4  Neb.  268. 
—  Disapproving  Spauldingt*.  Chicago  &  N. 
W.  R.  Co..  33  Wis.  582.  Quoting  Spauld- 
ing  V.  Chicago  &  N.  W.  R.  Co.,  30  Wis.  122. 
— Disapproved  in  Louisville  «&  N.  R.  Co.  z/. 
Reese,  38  .\m.  &  Eng,  R.  Cas.  342,  85  Ala. 
497,  5  So.  Rep.  2S3,  7  Am.  St.  Rep.  66. — 
Simpson  v.  East  Tenn.,  V.&'G.  R.  Co.,  5  Lea 
{Tenn.)  456.  Aycock  v.  Raleigh  &^  A.  A.  L. 
R.  Co.,  89  N.  Car.  321.— Explaining  Her- 
ring V.  Wilmington  &  R.  R.  Co.,  10  Ired. 
402 ;  Scott  V.  Wilmington  &  R.  R.  Co.,  4 
Jones  432 ;  Doggett  v.  Richmond  &  D.  R. 
Co.,  81  N.  Car.  459;  Durham  v.  Wilming- 
ton &  W.  R.  Co.,  82  N.  Car.  352.  Quoting 
Ellis  V.  Port:  mouth  &  R.  R.  Co.,  2  Ired. 
13S;  Philadelphia  &  R.  R.  Co.  v.  Schultz, 
2  Am.  &  Eng.  R.  Cas.  271,  93  Pa.  St.  341. — 
Followed  in  Moore  v.  Parker.  91  N.  Car. 
27^.—Kelsey  v.  Chicago  &*  N.  JV.  R.  Co.,  43 
Am.  (S>»  Eng.  R.  Cas.  43,  i  S.  Dak.  80,  45  N. 
IV.  Rep.  204.  Burke  v.  Louis-ville  &>  N.  R. 
Co.,7  Heisk.  (Tenn.)  4$i,  12  Am.  Ry.  Rep. 
497.  East  Tenn.,  V.  &>  G.  R.  Co.  v.  Hes- 
ters, 90  Ga.  II,  i^S.  E. Rep.  828.  Baltimore 
&*  O.  R.  Co.  V.  Shipley,  39  Md.  251,  11  Am. 
Ry.  Rep.  269.  Chicago  &^  A.  R.  Co.  v.  Pen- 
nell,  no  ///.  435.  Ft.  Scott.  IF.  &>  W.  R. 
Co.  V.  Karr acker,  46  Kan.  511,  26  Pac.  Rep. 
1027.  Gtilf,  C.  (S-  S.  F.  R.  Co.  V.  Witte.  68 
Tex.  295.  4  S.  IF.  Rep.  490.  Gulf,  C.  &-'  S. 
F.  R.  Co.  V.  Benson,  32  Am.  &-•  Eng.  R.  Cas. 
330,  69  Tex.  407,  5  S.  IV.  Rep.  822.  — 
Quoted  in  Missouri  Pac.  R.  Co.  v.  Te.x.is 
&  P.  R.  Co..  41  Fed.  Rep.  917.— Houston  &* 
T.  C.  R.  Co.  V.  McDonough,  \  Tex.  App. 
{Civ.  Cas.)  354.  Span  I  ding  v.  Chicago  (5-  .'V. 
W.  R.  Co.,  30  Wis.  1 10,  7  Am.  Ry.  Rep.  $07. 
Wiien  it  appeared  from  the  evidence  that 
within  a  few  minutes  after  a  train  passed 
the  fire  originated  that  caused  the  damages, 
in  two  or  three  places,  close  to  the  track, 
this  evidence  was  sufficient  to  cast  upon  the 
railroad  company  the  burden  of  showing 
that  it  was  not  the  result  of  defective  appli- 
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ances  o:  of  negligence  of  the  employes  of 
the  company  that  the  fire  escaped.  Atch- 
ison, T.  i5-*  S.  F.  A:  Co.  V.  Gibson,  42  Kan. 
34,  21  Pac.  Rep.  788. 

Md.  Code  of  Pub,  Gen.  Laws,  art.  ^^,  §  i, 
which  makes  railroads  responsible  for  inju- 
ries by  tire  occasioned  by  their  engines  upon 
any  of  their  roads,  applies  not  only  to  a  case 
where  a  party  has  suffered  damage  by  fire 
communicated  by  sparks  flying  from  the 
smoke-stack,  or  by  sparks,  coals,  or  fire 
dropping  from,  or  flying  out  of,  the  furnace 
or  ash  pan  of  the  engine,  but  also  to  a  case 
where  the  fire  was  communicated  from  coals 
or  cinders  thrown  from  the  engine  by  the 
servants  of  the  company  having  charge  of 
it  at  the  time ;  and  if  the  party  damaged 
establishes  by  sufficient  proof  that  the  fire 
thus  originated,  and  that  he  suffered  dam- 
age thereby,  the  onus  is  cast  upon  the  com- 
pany of  proving  that  such  damage  was  not 
the  result  of  its  negligence  or  carelessness 
or  that  of  its  agents.  Baltimore  iS-^  O.  R. 
Co.  V.  Dorscy,  37  Md.  19.— Reviewed  in 
Annapolis  &  E.  R.  Co.  z/.  Gantt,  39  Md.  115. 

While  the  burden  of  proving  the  negli- 
gence of  a  company  is  upon  the  plaintiff,  in 
view  of  the  fact  that  the  tests  for  determin- 
ing the  adequacy  of  the  company's  engines 
are  almost  e.xclusively  in  the  power  of  the 
company,  very  slight  proof  of  negligence 
offered  by  the  plaintiff  is  sufficient  to  throw 
the  burden  of  exculpation  upon  the  com- 
pany. Gulf,  C.  &*  S.  F  R.  Co.  v.  Holt,  1 1 
Am.  (S~i  Eng.  R.  Cas.  72,  i  Tex.  App.  {Civ. 
Cas.)  477. 

290.  To  show  plaintift's  contrib- 
utory iieglijfeiice. — The  burden  of  prov- 
ing contributory  negligence  on  the  part  of 
the  plaintiff  rests  upon  the  defendant,  unless 
the  plaintiff,  in  making  out  his  case,  prove, 
or  give  evidence  tending  to  prove,  that  he 
was  guilty  of  such  contributory  negligence. 
Smith  v.  Chicaoro.  M.  &>  St.  P.  R.  Co.,  4  5. 
Dak.  7r,  55  iV.W'.  Rep.  717. 

Where  a  company  is  sued  for  burning 
wood  and  attempts  to  defend  on  the  ground 
that  the  plaintiff  was  negligent  in  not  clear- 
ing the  combustible  matter  from  around  his 
wood,  it  is  bound  to  prove  such  negligence 
by  a  preponderance  of  evidence ;  and  the 
burden  of  proof  resting  upon  it  to  do  so  is 
not  shifted  by  mere  proof  that  plaintiff 
failed  to  clear  the  ground  around  his  wood, 
as  he  was  not  bound  to  do  so.  Northern 
Pac.  R.  Co.  V.  Leiuts,  51  Fed.  Rep.  658,  7  U. 
S,  App.  254,  2  C.  C.  A.  446.— FOLL()WI^fG 


Inland  k  S.  Coasting  Co.  v.  Tolson,  139  U. 
S.  557,  II  Sup.  Ct.  Rep.  653. 

5.  Instructions. 

291.  Geuerally.— If  plaintiff  desires  a 
charge  as  to  the  burden  of  proof  resting, 
upon  the  defendant,  he  must  request  it. 
Biering  v.  Gulf,  C.  &•  S.  F.  R.  Co.,  79  Tex. 
584,  15S.   IV.  Rep.  576. 

Where  there  is  no  evidence  of  negligence 
on  the  part  of  the  defendant  the  omission 
of  the  court  to  give  a  binding  instruction  to 
the  jury  on  the  whole  testimony,  none  being 
asked,  is  not  such  an  error  as  to  admit  of 
reversal.  Pennsylvania  R.  Co.  v.  Page,  {Pa.) 
32  Am.  &*  Eng.  R.  Cas.  3S6,  12  Atl.  Rep, 
662. 

Where  the  petition  charged  that  defend- 
ant negligently,  by  means  of  fire  from  its 
locomotive,  set  out  the  fire  which  did  the 
damage  complained  of,  and  no  motion  was 
made  for  a  more  specific  statement  as  to  the 
negligence — held,  that  the  court  was  author- 
ized and  required  to  submit  to  the  jury  any 
and  all  questions  as  to  negligence  which  the 
evidence  tended  to  establish.  Biilliss  v. 
Chicago,  M.  &-  St.  P.  R.  Co.,  76  Iowa  680,  39 
N.  IF.  Rep.  245.— Distinguishing  Babcock 
V.  Chicago  &  N.  W.  R.  Co.,  72  Iowa  197. 

292.  Iiitcrpretatiou.— A  charge  that 
"  if  you  are  satisfied  that  the  fire  originated 
in  some  other  way  than  from  the  engine,  then 
return  a  verdict  for  the  defendant,"  does  not 
imply  that  if  the  fire  did  originate  from  the 
engine  the  company  is  liable,  without  the 
further  proof  that  it  occurred  by  reason  of 
the  negligence  alleged — that  is,  in  not  having 
spark  arresters  and  fire  boxes,  and  in  suffer- 
ing the  track  to  be  covered  with  rubljish. 
Port  Royal  &*  W.  C.  R.  Co.  v.  Griftn,  86 
Ga.  172,  12  S.  E.  Rep.  303. 

The  jury  were  instructed  that  if  they  be- 
lieved from  the  evidence  that  the  plaintiff 
had  sustained  damages  through  the  negli- 
gence of  the  defendant  in  permitting  dry  and 
combustible  grass  or  other  matters  to  remain 
along  the  line  of  its  road,  then  plaintiff  was 
entitled  to  recover.  Held,  not  objectionable 
in  assuming,  as  a  matter  of  law,  that  the 
permitting  of  combustible  matter  to  remain 
along  its  right  of  way  was  negligence 
Gulf,  C.  (S-  S.  F.  R.  Co.  V.  Kluge,  4  Tex. 
App.  (Civ.  Cas.)  577,  \T  S.  IV.  Rep.  944. 

Where  a  charge  to  the  effect  that  before 
plaintiffs  could  recover  the  jury  must  be 
satisfied  from  the  evidence  that  defend- 
ant's negligence  caused  the  fire,  and    that 
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plaintiffs  were  not  guilty  of  contributory 
negligence,  was  qualified  as  follows—"  And 
tiic  destruction  of  the  cotton  b^  fire  under 
ihis  clause  may  be  shown  by  circumstantial 
evidence  sufficient  in  your  opinion  to  justify 
the  belief  tiiat  the  fire  was  caused  by  a 
si)ark  or  cinders  ciiming  from  defendant's 
engine,"  this  latter  clause  sufficiently  indi- 
cated to  the  minds  of  the  jury  that  by  the 
word  "  satisfied  "  nothing  more  was  meant 
than  opinion  or  belief ;  and  the  charge  as  an 
entirety  does  not  present  reversible  error. 
Martin  v.  Missouri  Tac.  A\  Co.,  3  7V.tr.  Civ. 
yipp.  133,  22  S.  IV.  Rep.  195.— Following 
Texas  &  P.  R.  Co.  v.  Levi,  59  Tex.  674 ; 
Missouri  Pac.  R.  Co.  v.  Bartlett,  69  Tex.  79. 
—Distinguishing  Baines  v.  Ullmann,  71 
Tex.  529;  Missouri  Pac.  R.  Co.  v.  Bartlett, 
Si  Tex.  42. 

293.  Moclilications.— An  instruction 
to  the  effect  that  the  fact  of  the  repeated 
setting  out  of  fire  by  the  same  engine  on 
the  same  day  tends  to  show  that  such 
engine  was  not  properly  constructed  as  to 
its  appliances  for  prevention  of  escape  of 
fire,  or  that  the  same  was  not  properly  used 
at  the  time,  or  that  it  was  not  in  repair,  is 
not  erroneous;  but  with  the  proviso,  "  if  it 
appears  that  engines  generally  and  ordinar- 
ily do  not  set  out  fires  in  this  manner," 
taken  as  a  whole,  it  is  erroneous.  S/osscn  v. 
Burlington,  C.  A\  &^  N.  A'.  Co.,  1 1  /hn.  &^ 
Eng.  A\  Cas.  67,  60  lotva  215,  14  N.  IV.  Rep. 

244. 

An  instruction  that  the  defendant  was 
not  bound  to  use  any  other  appliances  than 
such  as  are  known  in  practical  use,  should 
be  qualified  by  the  clause  "that  is,  the 
known  and  recognized  means  for  preventing 
the  escape  of  sparks  from  a  locomotive,  and 
such  as  arc  best  adapted  to  that  purpose." 
Bevier  v.  Delaware  &*  H.  Canal  Co.,  13  Hun 

uv.  v.)  254. 

29-1:.  Relntinj;  to  company's  iicg:li- 
};<'i»c'e,  what  are  proper.— In  an  action 
for  setting  fire  to  plaintiff's  wood  yard,  the 
court  charged  the  jury  that  if  they  believed 
that  a  locomotive,  if  properly  constructed 
and  skilfully  managed,  would  not  set  fire  to 
woo  piled  on  the  side  of  the  tra?k;  and  if 
they  further  believed  that  the  plaintiff's 
wood  was  destroyed  by  fire  or  sparks  from 
defendant's  engine,  without  plaintiff's  fault, 
they  should  find  for  plaintiff.  Held,  no 
error.  Longabaugh  v.  Virginia  City  &•  T. 
R.  Co.,  9  Nev.  271. 

Where  the  evidence  tends  to  show  that 


tlic  engine  was  first  class,  with  the  most  ap- 
proved spark  arrester  in  good  order,  and 
that  the  escape  of  sparks  cannot  be  wholly 
prevented,  it  is  error  to  refuse  to  charge  the 
jury  that  unless  there  was  some  defect  in 
the  smoke-stack  or  spark  arrester,  from 
which  the  sparks  escaped,  the  company  is 
not  liable.  Collins  v.  New  York  C.  iS«»  H,  R. 
R.  Co.,  5  Hun  (A".  J',)  503;  affirmed  in  71 
N.  K  609,  mem. 

When  there  is  no  evidence  tending  to 
show  that  the  company  used  any  appliances 
usual  and  necessary  to  prevent  the  escape 
of  fire  from  the  engine,  it  is  proper  to 
charge  the  jury  to  find  for  plaintiff  if  they 
find  that  the  evidence  shows  that  the  en- 
gine emitted  sparks  that  set  fire  to  the  grass 
that  may  have  accumulated  on  defendant's 
right  of  way  adjacent  to  plaintiff's  prop- 
erty, and  thereby  set  fire  to  and  burned  the 
grass  of  plaintiff.  Ft.  Worth  &^  A'.  O.  R. 
Co.  V.  JValliice,  40  .,1m.  (S^•  E>ig.  A'.  Cas,  24S, 
74  Tex.  58 1,  12  i'.  IV.  Kep.  227. 

In  an  action  to  recover  for  cotton  de- 
stroyed by  fire,  instructions  to  the  jury  are 
correct  which  submit  the  propositions  :  (i) 
Was  plaintiff's  cotton  destroyed  by  fire  com- 
municated from  defendant's  engine?  (2)  if 
it  was,  did  the  fiie  result  from  the  negli- 
gence of  defendant,  its  agents,  or  employes  } 
(3)  did  plaintiff,  by  negligence  on  his  part, 
contribute  to  the  injury  ?  Allibonc  v.  Texas 
&^  P.  R.  Co.,  2  Tex.  App.  {Civ.  Cas.)  52. 

295. taken  in  connection  with 

other  instrnctions.— Wliere  a  company 
is  charged  with  negligence  in  suffering 
combustible  matter  to  accumulate  on  its 
right  of  way,  a  part  of  an  instruction  which 
tells  the  jury  that  it  was  the  duty  of  the 
company  to  keep  its  right  of  way  "entirely 
free  from  combustible  materials  "  is  not  ob- 
jectionable, where  the  instructions  as  a 
whole  leave  it  to  the  jury  to  determine 
whether  combustible  material  had  been  left 
on  the  right  of  way,  and  where  told  that  if 
so  it  was  not  conclusive  evidence  of  negli- 
gence, but  a  circumstance  tending  to  show 
negligence.  Chicago,  St.  P.,  M.  <S~»  O.  R. 
Co.  V.Gilbert,  52  Fed.  Rep.  711,  10  U.  S. 
App.  375.  3  C-  C.  A.  264. 

Although  from  one  clause  of  an  instruc- 
tion the  jury  might  have  inferred  that  the 
company  was  liable  for  the  consequences  of 
but  slight  negligence,  yet  where  the  whole 
instructien  taken  together  expressed  the 
correct  rule  of  law,  and  it  was  clearly  set 
forth    again    in    another    instruction,    the 
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clause  referred  to  is  not  a  ground  for  re- 
versal. Engle  V.  Chicago,  M,  &*  St,  P.  R. 
Co.,  77  Iowa  66i,  37  A".  IV.  Rep.  6,  43  A',  W. 
Rep.  512. 

The  court  instructed  the  jury  that  the 
escape  of  fire  was  to  be  regarded  as  prima 
facie  evidence  of  negligence,  and  that  it 
rests  upon  the  defendant  to  rebut  the  pre- 
sumption by  showing  that  the  engine  was 
equipped  with  the  best  appliances  in  ordi- 
nary use  for  preventing  the  escape  of  tire, 
which  were  in  good  repair,  and  that  the 
engine  was  carefully  and  skilfully  handled; 
and  further,  in  another  paragraph  of  its 
charge,  that  the  defendant  was  required  to 
exercise  reasonable  care  and  diligence  in 
securing  and  managing  an  engine.  Held, 
that  in  view  of  the  latter  instruction  the  first 
was  without  prejudice  to  the  defendant. 
Hamilton  v.  Dcs  Moines  <^  K.  C,  R.  Co.,  84 
Jo^oa  131,  50  A^.  W.  Rep.  567. 

While  an  instruction  that  "  it  was  the 
duty  of  the  defendant  to  supply  the  engine 
with  the  best  known  and  ascertained  appli- 
ances to  prevent  the  escape  of  fire,"  consid- 
ered as  a  general  abstract  statement  of  the 
law,  may  not  be  strictly  accurate,  yet  in  this 
case,  when  taken  in  connection  with  other 
parts  of  the  charge  modifying  or  explaining 
it,  and  considered  in  the  light  of  the  only  ev- 
idence to  which  it  could  be  applied,  it  con- 
tained no  prejudicial  error.  Hoye  v.  C/ti- 
cago,  M.  6-  St.  P.  R.  Co.,  46  Minn.  269.  48 
N.  W.  Rep.  1117. 

296.  non-prejudicial.  —  Where 

the  jury  specially  find  that  the  plaintiff's 
property  was  destroyed  by  fire  communi- 
cated from  one  of  the  defendant's  engines 
which  had  a  defective  spark  arrester,  an  in- 
struction cannot  be  held  prejudicial  which 
charged  the  jury  that  "  even  if  the  fire  did 
not  originally  escape  from  the  defendant's 
locomotive,  but  was  started  by  some  other 
person,  but  on  defendant's  right  of  way,  and 
there  continued  to  burn  for  such  length  of 
time  that  the  defendant  either  knew,  or  by 
ordinary  care  and  diligence  should  have 
known,  and  such  fire  thereafter  escaped  to 
the  premises  of  plaintiff  and  burned  his 
property  without  his  fault  or  negligence, 
the  defendant  would  be  liable  for  its  loss, 
unless  you  find  that  the  defendant  took 
proper  steps  to  prevent  the  fire  from  escap- 
ing." Brasen  v.  Seattle,  L.  S.  <&»  E.  R.  Co., 
4  IVas^.  754,  3 1  Pac.  Rep.  34.  See  also  Chi- 
cago &^  N.  IV.  R.  Co.  v.  Garfield,  11  ///. 
App.  87.  Hamilton  v.  Des  Moines  &-  K.  C.  R. 


Co.,  84  Iowa  131,  50  A'.  IV.  Rep.  567.  Hoje 
V.  Chicago,  M.  &>  St.  P.  R.  Co.,  46  Minn. 
269,  48  A'.  W.  Rep.  1 1 17.  Mississippi  Home 
Ins.  Co.  v.  Louisville,  N.  O.  &*  T.  R.  Co.,  54 
Am.  &>  Eng.  R.  Cas.  512,  70  Miss.  119,  12 
So.  Rep.  1 56.  Pennsylvania  R.  Co.  v.  Page, 
{Pa.)  32  Am.  &^  Eng.  R.  Cas.  386.  12  At  I. 
Rtp.  662.  Bowen  v.  St.  Paul,  M.  &>  M.  R. 
Co.,  32  Am.  &•  Eng.  R.  Cas.  370,  36  Minn. 
522,  32  N.  IV.  Rep.  751.  Martin  v.  Missouri 
Pac.  R.  Co.,  3  Te.v.  Civ.  App.  133,  22  S.  JV. 
Rep.  195. 

207.  Uclatingp  to  ettnipany's  neg- 
lii^ence,  wliat  arc  improper. — An  in- 
struction asked  by  defendant,  that  if  the 
jury  found  the  fire  "  might  have  happened  " 
from  other  causes  than  tlie  defendant's  en- 
gine they  should  find  for  the  defendimt,  wiis 
properly  refused.  Hamilton  v.  Hes  Moines 
&>  A'.  C.R.  Co.,  84  lo'Ma  131,  50  iV.  IV.  Rep. 
567. 

The  request  of  the  defendant  that  the 
jury  be  instructed  to  find  for  it  if  the  fire 
escaped  from  the  smoke-stack  instead  of 
the  fire  box  or  ash  pan  of  the  engine — held, 
properly  refused,  although  the  place  of  the 
escape  of  the  fire  was  alleged  in  the  peti- 
tion to  have  been  the  ash  pan  and  fire  box. 
The  evidence  on  the  trial  related  to  the 
locomotive  engine,  in  providing  and  operat- 
ing it,  and  whether  the  fire  escaped  from  it 
through  the  ash  pan  or  through  the  smoke- 
stack was  immaterial,  unless  the  defendant 
was  prejudiced  by  the  supposed  variance, 
which  was  not  the  case.  IVise  v.Joplin  R, 
Co.,  29  Am.  &"  Eng.  R.  Cas.  164,  85  Mo. 
178. 

2U8. assuniin{;  facts  not  plead- 
ed.—A  direction  to  the  jury  to  consider 
whether  the  fire  was  caused  through  the 
negligence  of  defendant  in  tlie  construction 
or  management  of  the  engine  was  errone- 
ous, where  no  such  negligence  was  charged 
in  the  petition.  Miller  v.  Chicago,  M.  &• 
St.  P.  R.  Co.,  76  Io7va  318,  41  N.  IV.  Rep.  28, 
—Referring  lo  West  v.  Chicago  &  N.  W. 
R.  Co.,  77  Iowa  654,  35  N.  W.  Rep.  479. 

It  was  admitted  that  the  fire  started  out- 
siH-"  tlie  defendant's  right  of  way,  and  there 
was  no  averment  of  negligence  on  the 
ground  that  the  right  of  way  was  in  an 
improper  condition.  Held,  that  the  court 
properly  refused  to  instruct  the  jury  that  if 
the  fire  started  outside  the  right  of  way 
they  should  not  consider  the  question 
whether  the  right  of  way  was  or  was  not 
free  from  combustible    matter.     Comes  v. 
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Chicago,  M.  &*  St.  P.  R.  Co.,  78  Iowa  391, 
43  .V.  W.  Rep.  235.  Borland  \.  Chicago,  M. 
^  St.  P.  R.  Co.,  78  fojaa  94.  42  -^V.  W.  Rep. 
590. 

liOO. aNSiiiniii(;fsictM  nut  proven. 

— An  instruction  is  erroneous  in  assuming 
facts  which  liave  not  been  proven.  So  held, 
where  an  instruction  assumed  the  fact  that 
an  engineer  could  anticipate  a  misjilacc- 
nieiu  of  a  switch  wliicli  caused  a  derail- 
ment which  was  the  efficient  cause  of  tiie 
starting  of  a  fire  along  the  right  of  way. 
Brookhaven  L.  &*  M.  Co.  v.  Illinois  C.  R. 
Co.,  68  Miss.  432,  10  So.  Rep.  66. 

An  instruction  that  if  the  jury  believe  that 
plaintifT's  iiay  was  destroyed  by  lire  cuiii- 
inunicated  from  one  of  defendant's  engines, 
and  that  defendant's  right  of  way  was  not 
free  from  dry  grass  and  other  combustible 
matter  at  the  place  where  the  lire  started, 
etc.,  is  erroneous  in  that  it  assumes  that  the 
lire  started  on  the  right  of  way,  which  was 
one  of  the  questions  in  dispute.  Chicago  iS^ 
A.  R.  Co.  V.  lilooinfield.  7  ///.  A/>p.  211'. 

When  a  company  is  sued  for  burning  a 
building  by  sparks  from  an  engine,  and  the 
evidence  shows  that  several  engines  passed 
shortly  before  the  fire  was  discovered,  but 
there  is  no  proof  of  negligence  as  to  the 
construction  or  operation  of  but  one,  it  is 
reversible  error  to  instruct  the  jury  in  effect 
that  there  is  evidence  that  might  make  the 
company  liable  for  negligence  in  connection 
with  other  engines.  Phwnix  Ins.  Co.  v. 
New  York  C.  &>  II.  R.  R.  Co.,  75  Htm  216, 
26  iV.  Y.Sttpp.  1 102. 

An  instruction  charging  a  company  with 
■  ei;iig.;nce  because  two  of  its  section  hands 
who  were  working  half  a  mile  distant  did 
not  extinguish  a  fire  started  by  a  passing 
train,  is  erroneous,  where  the  evidence 
shows  that  the  grass  was  very  dry  and  a 
strong  wind  was  blowing,  and  that  the 
fire  spread  rapidly.  Missouri  Pac.  R.  Co. 
v.  Donaldson,  73  Tex.  124,  11  5.  W.  Rep. 
163. 

Juries  are  required  to  decide  issues  ac- 
cording to  the  evidence  and  not  according 
to  the  pleadings.  So  it  was  error  for  the 
court,  in  an  action  against  a  company  for 
setting  fire  10  plaintifT's  grass,  to  instruct 
the  jury  that  if  they  believed  that  the  grass 
was  destroyed  in  manner  and  form  as 
charged  in  the  complaint,  it  shows  a  case 
of /r«V««/rt«V  negligence.  Ft.  Worth  Or'  D. 
C.  R.  Co.  v.  Tomlinson,  4  Tex.  App.  {Civ. 
Cas.)  175,  16  S.  W.  Rep.  866. 
5  D.  R.  D.— 60. 


300. ig:noring  material  faefs  or 

IsHne.s. — Where  a  company  is  ciiargcil  with 
negligence  both  in  allowing  sparks  tn  es- 
cape and  in  allowing  dry  grass  to  remain  on 
its  right  of  way,  an  instruction  that  plaintiiT 
could  not  recover,  if  the  company  was  not 
negligent  in  allowing  the  sparks  to  escape, 
'out  which  ignores  all  negligence  as  \.o  the 
dry  grass,  is  properly  refused.  Steele  v. 
Pacific  Coast  A'.  Co.,  32  Am.  d^  I'^ng.  A'.  Cas. 
333,  74  Cdl.  323,  15  /'ac.  Rep.  851. 

An  instruction  which  fails  to  include  the 
question  whether  the  engine  starting  the 
fire  was  siipijlied  with  proper  appliances  for 
arresting  sparks,  is  erroneous,  where  the 
testimony  tends  to  prove  that  it  was  so 
supplied,  Chicago  &^  A.  R.  Co.  v.  Smith, 
10  ///.  App.  359. 

Where  there  is  evidence  that  the  train 
which  set  <>ut  the  fire  was  running  within 
an  incorpomted  town  more  than  six  miles 
an  hour,  in  violation  of  Miss.  Code  iSSo,  § 
1407,  an  instruction  for  defendant  is  erro- 
neous which  assunies  to  state  the  duties  of 
defendant  under  the  circumstances,  but  is 
silent  as  to  the  presumption  of  negligence 
arising  under  said  statute  from  the  rate  o( 
speed  if  found  to  be  excessive.  Mississippi 
Home  Ins.  Co.  v.  Loi/isTille,  N.  O.  &>  T.  R. 
Co.,  54  Am.  &^  Eng.  R.  Cas.  512,  -jo  Miss. 
119,  \2  So.  Kcp.  156. 

Under  the  Mont.  Comp.  St.  div.  5,  ?  719, 
providing  in  substance  that  any  railroad 
company  failing  to  keep  their  track  free  from 
dead  grass,  weeds,  or  any  combustible  mate- 
rial "shall  be  liable  for  any  damages  which 
may  occur  from  fire  emanating  from  oper- 
ating the  railroad,  and  a  neglect  to  comply 
with  the  provisions  of  this  chapter  in  keep- 
ing clear  any  railroad  track,  *  *  *"  it  is 
error  to  charge  the  jury,  in  effect,  that  upon 
such  failure  the  statute  "  makes  them  liable 
for  any  damage  that  may  occur  fron)  any 
fire  emanating  from  operating  the  railroad," 
as  such  instruction  leaves  out  of  considera- 
tion the  question  as  to  the  agencv  of  the 
dead  grass  or  combustible  matter  in  the 
destruction  of  the  property.  Spencer  v. 
J\fontana  C.  R.  Co.,  49  Am.  &>  Eng.  R.  Cas 
678,  II  Mont.  164,  27  Pac.  Rep.  681. 

Proof  that  defendant  company  had  con- 
tinued the  use  of  an  old  spark  arrester  five 
years  after  another  had  been  invented 
which  reduced  the  escape  of  sparks  two 
thirds,  and  that  the  old  one  frequently 
emitted  showers  of  sparks, several  times  be- 
fore the  origin  of  the  fire  sued  for  setting 
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fire  to  plaintilT's  property,  is  sufTicicnt  proof 
of  nc{;ligcncc  to  justify  tiie  rifujii!  of  a 
charge  liiat  there  whs  no  evidence  upon 
wliich  tlic  jury  could  find  tlie  defendant 
negligent  in  continuing  the  use  of  the  old 
appliance.  Flinnw  AVw  York  C.  &•  H.R. 
K.  Co.,  51  ^\  y.  S.A'.  103,  67  //u/t  631,  22 
JV.  V.  Supp.  473- 

An  instruction  that  "If  an  expert  testi- 
fies thai  he  operated  the  locomotive  at  that 
time  with  due  care  and  thought,  and  it  was 
so  constructed  that  it  would  not  set  fire  as 
thus  operated,  and  the  jury  believe  from 
the  evidence  that  it  actually  did  set  fire  at 
that  time,  the  jury  are  to  consider  which  of 
these  proofs  they  will  believe,  the  former  or 
the  latter,"  is  erroneou:^,  because  it  in  effect 
instructed  the  jury  that  the  only  question 
in  dispute  was  the  setting  out  tiie  lire,  and 
that  if  they  believed  the  fire  was  set  out  by 
the  engine  they  must  find  for  the  plainiilT. 
Cc'uwbia  (S-»  /'.  K.  Co.  v.  Farri.'^/on,  i 
U'lis/t.  202,  23  Pac.  Rep.  413, 

There  being  some  evidence  as  to  the  de- 
fendant's negligence  in  certain  particulars 
mentioned  in  tlie  complaint,  the  trial  court 
properly  refused  to  instruct  the  jury  that 
negligence  in  those  respects  had  not  been 
proved.  Moore  v.  Chicago,  M.  &^  S/.  P.  K. 
Co.,  78  Wis.  120,  47  X.  W.  Rep.  273. 

301. iiiislc'sulliia;.— Where  the  ac- 
tion is  for  destroying  property  by  sparks 
from  a  locomotive,  a  verdict  will  not  be  dis- 
turbed where  it  appears  that  the  instruc- 
tions are  not  strictly  accurate  and  formal  in 
all  respects,  but  not  so  erroneous  as  to  be 
liable  to  mislead  the  jury.  Chicago  &*  N. 
W.  R.  Co.  V.  Garfichi,  1 1  ///.  App.  87. 

It  being  proved  that  at  the  time  the  fires 
complained  of  took  place  coal  was  used  as 
an  experiment  ujion  one  railroad  leading  to 
the  city  of  Baltimore,  aiid  wood  upon  all 
others,  and  that  coal  made  fewer  sparks 
than  wood — held,  that  a  prayer  which  re- 
quired the  company  to  show  that  when  the 
f^res  occurred  their  "engines  were  pro- 
pelled by  the  use  of  that  fuel  then  in  use 
for  such  purposes  in  the  city  of  Baltimore 
least  likely  to  communicate  fire  to  property 
along  the  road,"  is  defective,  because  it 
must  necessarily  have  led  the  jury  to  con- 
clude that  the  company  was  obliged  to  use 
coal.  Baltimore  6-»  S.  R.  Co.  v.  Woodruff,  4 
Aid.  242. 

An  instruction  that  regard  must  be  had 
to  the  force  and  direction  of  the  wind,  the 
dryness  of  the  weathcF,  and  the  proximity 


of  the  burned  building  to  the  railroad — 
hc/d,  to  be  misleading  and  erroneous.  Mich- 
igan C.  R.  Co.  V.  AiiiUrson,  20  Mich.  244. — 
Exi'LAlNEl)  IN  Jacksonville.  T.  &  K.  W.  R. 
Co.  T'.  Peninsular  L.,  T.  &  M.  Co.,  27  Fla.  1. 
yuoTEO  IN  Mississiiipi  Home  Ins.  Co.  xk 
Louisville,  N.  ().  &  T.  R.  Co,,  70  Miss.  119. 
It  was  misleading  to  charge  the  jury  that 
the  company  was  bound  to  use  the  ;eason- 
able  care  and  diligence  of  an  ordinarily  pru- 
dent man  in  preventing  the  escape  of  fire 
from  its  engines,  and  in  keeping  its  track 
clear  of  combustible  material,  unless  the 
charge  explained  that  the  care  required  v.as 
the  ordinary  care  demanded  of  an  expert 
engineer  or  railroad  servant.  Diamond  v. 
Northern  Vac.  R.  Co.,  29  Am.  &•■•  Eiig.  R, 
Cas.  1 17,  6  Mont.  580,  13  /'tic.  Rep.  367. 

The  court,  after  defining  the  degree  of 
care,  charged  the  jury  to  find  for  the  plain- 
tiff, if  the  fire  originated  on  the  right  of  way 
and  was  carried  to  the  adjacent  premises  by 
gross  carelessness  on  the  right  of  way,  and 
then  furtlier  instructed  the  jury  that  if  tliey 
found  that  the  fire  originated  outside  the 
riglit  of  way  by  fire  escaping  from  the  de- 
fendant's engines  or  appliances,  then  the 
liability  for  damages  would  depend  upon 
the  question  of  negligence  of  the  defendant 
company  or  its  servants,  again  defining  neg- 
ligence. J/e/d,  the  charge  being  correct  in 
principle  was  not  misleading  in  intimating 
that  the  burden  of  proving  due  care  on  the 
part  of  defendant  was  removed  from  it.  If 
plaintiff  desired  the  charge  as  to  the  burden 
of  proof  resting  upon  the  defendant,  he 
should  have  requested  the  charge.  Bicring 
v.  Gulf,  C.  &•  S.  F.  R.  Co.,  79  Tex.  584,  1 5 
S.  W.  Rep.  576. 

302.  not  <;orrectly  stating  the 

law. — It  is  a  duty  which  the  law  imposes 
upon  railroads  to  use  the  best  and  most  ap- 
proved spark  arresters  ;  and  an  instruction 
which  leaves  it  to  the  jury  to  find  that  a 
railroad  company  performed  its  duty  by 
using  those  not  the  best  and  most  approved, 
is  erroneous.  Forest  Glen  B.  &••  T.  Co.  v. 
Chicago,  M.  (S-  St.  P.  R.  Co.,  33  ///.  App. 
565. 

An  instruction  to  the  effect  that  if  defend- 
ant has  proved  that  the  locomotive  was  in 
good  condition,  and  "this  evidence  is  not 
contradicted  by  any  witness,"  the  jury  must 
find  for  defendant,  does  not  state  the  law 
correctly.  Slossen  v.  Burlington,  C.  R.  &^ 
M.  R.  Co.,  II  Atn.  &*  Eng.  R.  Cas,  67,  60 
Iowa  215,  14  A'.  W.  Rep.  244. 
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Tiie  giving  of  an  instruction  defining  neg- 
ligence, whicii  in  cflcct  declares  that  the 
company's  servants  are  required  oidy  to  act 
with  regard  to  known  circumstances,  and 
ignores  the  fact  that  not  knowing  may  itself 
be  negligence,  will  not  cause  a  reversal 
where  the  record  discloses  no  material  cir- 
cumstances unknown  to  such  servants, 
which  it  is  their  duty  to  know  and  act  upon 
in  managing  the  locomotive.  Mississippi 
J  fame  Ins.  Co.  v.  Louis-iille,  N.  O.  &•  T.  R, 
Co.,  54  Am.  &^  En^.  K.  Cas.  512,  70  .\liss.  1 19, 
1 2  So.  Kep.  1 56. 

In  an  action  for  damages  alleged  to  have 
resulted  fr  un  <  )mbustible  material  upon 
tiie  right  of  way,  it  is  error  to  refuse  an  in- 
str;  . lion  to  the  effect  that  defendant  is  not 
liable  in  such  case  unless  it  be  shown  that 
there  was  such  a  sulficiency  of  combustible 
material  upon  the  rigiit  of  way  at  the  place 
where  the  fire  started  as  to  indicate  danger 
from  fire  to  common  prudence.  Spencer  v. 
Montana  C.  A'.  Co.,  49  Ant.  <S>»  En^^.  A\  Cas. 
678,  II  Mon/.  164,  27  Pae.  /vV/.68i. 

In  an  action  to  recover  for  a  warehouse 
burned  by  sparks  from  an  engine,  the  court 
charged  the  jury  that  "  It  is  the  duty  of  de- 
fendant to  operate  its  engines  and  locomo- 
tives and  run  the  same  so  as  to  guard 
against  any  accident  by  fire,  and  to  employ 
such  machinery  and  other  agencies  for  safety 
to  property  as  might  be  necessary  to  avo  I 
accidental  destruction,  whether  such  ma- 
chinery was  ti.cn  in  common  use,  or  not,  on 
railroads."  HM,  that  the  instruction  was 
erroneous,  as  the  principle  it  anncjunces 
would  make  defendant  an  insurer  against 
accident  by  fire.  Toledo,  .  V.  <S>»  W,  R.  Co. 
V.  Larmon,  67  ///.  68. —FOLLOWED  IN  Louis- 
ville, E.  «&  St.  L.  Con.  R.  Co.  v.  Spencer,  47 
III.  App.  503.  Not  followed  in  Burke 
V.  Manhattan  R.  Co.,  13  Daly  (N.  Y.)  75. 

By  tlie  wrongful  act  of  some  one  un- 
known, a  switch  leading  upon  a  side  track 
was  left  open,  and  beyond  this  on  the  side 
track,  anotlier  switch  was  misplaced.  At 
night  the  engineer  of  a  passenger  train,  run- 
ning on  the  down  grade  thirty-five  miles  an 
hour,  at  a  distance  of  300  feet  saw  that  the 
first  switch  was  open  and  promptly  applied 
the  air  brakes ;  but  the  train  rushed  upon 
the  side  track,  was  derailed  at  the  second 
switch,  and  ran  into  a  mill  shed,  which 
would  not  have  been  struck  but  for  that 
switch,  which  the  engineer  did  not  see.  In 
an  action  against  the  company  by  the  owner 
of  the  property  destroyed  by  fire  communi- 


cated in  the  collision— //(•/</,  that  it  was 
proper  to  refuse  an  instruction  tliat  the  jury 
should  find  for  plaintifl  if  the  engineer  dis- 
covered tlie  first  open  switch  at  a  sufficient 
distance  to  have  stopped  the  train  befcjre 
the  collision,  and  failed  to  resort  to  such 
appliances  as,  if  resorted  to,  would  have  pre- 
vented the  collision,  lirookhavcn  L.  Ij^  M. 
Co.  V.  Illinois  C.  Co.,  68  Miss.  432,  10  So, 
Rep.  66. 

The  error  of  the  above  instruction  is  in 
requiring  of  the  en,r;ineer,  in  a  moment  of 
sudden  pet  ihe  |)rudence  id  self-posses- 
sion in  .''ction  to  be  cxp-cted  of  one  under 
totally  different  ciri  I  MStances.  Brool/iaTen 
L.  &•  M.  Co.  ■■.  Illinois  C.  R.  Co.,  68  Miss. 
432,  10  So.  Rep.  66. 

The  court  instrurtcd  the  jury  that  if  all 
the  evidence  satisfied  them  tlmt  there  had 
been  negligence  on  the  part  of  ilie  com- 
pany in  jlartmg  the  fire,  although  they 
might  not  be  able  to  satisfy  themselves  in 
what  that  negligence  consisted,  they  would 
be  authorized  to  find  a  verdict  for  plaintiff. 
Held,  error.  If  the  jury  could  not  find  any 
rational  ground  upon  which  to  impute  neg- 
ligence to  defendant,  they  should  find  in  its 
favor.  McCaiif  v.  Erie  R.  Co..  8  Hun  (A'. 
^^•)  599- — Quoting  Daniel  v.  Metropolitan 
R.  Co.,  L.  R.  3  C.  P.  222.— Disapproved  in 
Louisville  &  N.  R.  Co.  7'.  Reese,  38  Am.  & 
Eng.  R.  Cas.  342,  85  Ala.  497,  5  So.  Rep.  283, 
7  Am.  St.  Rep.  66. 

303.  ICi'latiii;;  to  contributory 
iieijligciice,  whut  are  proper.  —  An 
instruction  to  the  jury  in  an  action  for 
firing  plaintiff's  field,  that  "  It  shall  not  in 
any  case  be  considered  negligent  on  the 
part  of  the  owner  or  occupant  of  the  prop- 
erty injured,  that  he  has  used  the  same  in 
the  same  manner,  or  permitted  the  same  to 
be  used  or  remain  in  the  same  condition  it 
would  have  been  used  or  remained,  had  no 
railroad  passed  through  or  near  the  prop- 
erty so  injured,"  is  proper,  where  the  uncon- 
tradicted evidence  shows  that  the  appellee 
was  using  her  property  as  the  statute  gave 
her  the  right  to  do, and  no  question  of  "due 
care  "  upon  her  part  was  raised  by  any  evi- 
dence in  the  case.  Toledo,  St.  L.  6>»  K.  C. 
R.  Co.  V.  Kingman,  49  ///.  App.  43. 

Where  the  action  is  founded  on  alleged 
negligence — as  in  causing  hay  stacks  to  be 
burned — if  there  is  any  evidence  of  con- 
tributory negligence  defendant  is  entitled, 
under  Kan.  Code,  §  286,  to  an  instructiop 
that  the  jury  find  as  to  such  contributory 
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negligence.  Central  Branch  U.  P.  R.  Co.  v. 
//o//iant,  22  A'an.  4\.— Followed  in  Cen- 
tral Branch  U.  P.  R.  Co.  v.  Hotham,  22 
Kan.  54. 

Where  the  charge  and  instructions  omit 
all  mention  of  contributory  negligence  on 
the  part  of  the  plaintiff,  and  the  defendant 
asks  the  court  to  instruct  the  jury — "  It  is 
a  circumstance  the  jury  may  consider,  as 
going  to  prove  contributory  negligence,  that 
the  plaintiff  stacked  his  hay  near  the  rail- 
road track,  without  guarding  it  in  any  way 
from  fire ;  persons  who  live  near  railroads 
are  bound  to  take  notice  of  the  increased 
danger  to  their  property  from  fire,  and  to 
exercise  a  proportionate  amount  of  care  to 
protect  h"—/ie/ti,  material  error  to  refuse 
the  instruction.  /Kansas  City,  Ft.  S.  &*  G. 
A'.  Co.  V.  Owen,  25  Kan.  419. 

Where  there  is  no  evidence  of  contrib- 
utory negligence  on  the  part  of  the  plaintiff, 
the  court  must  assume  that  the  plaintiff 
was  not  at  fault,  and  so  instruct  the  jury. 
Smith  V.  Chicago,  M.  &•  St.  P.  K.  Co.,  4  S. 
Dak.  71,  55  A';  IV.  Pep.  717.  See  also  Atli- 
bone  V.  Texas  &*  P.  R.  Co.,  2  Tex.  App.  {Civ. 
Cas.)  52. 

304.    what    arc    improper. — 

Where  the  uncontradicted  evidence  shows 
that  plaintiffs'  hay  was  burned  while  ♦they 
were  making  hay  in  the  vicinity,  and  that 
the  men  employed  were  keeping  a  constant 
lookout  for  fires,  and  had  two  water-wag- 
ons in  the  field  for  the  express  purpose  of 
extinguishing  fires,  the  court  properly  re- 
fuses a  charge  which  assumes  that  they  did 
not  use  "any  effort  to  protect  the  hay." 
Edtiy  V.  Lafayette,  49  Fed.  Rep.  807,  4  U.  S. 
App.  247,  I  C.  C.  .^.441. 

Where  defendan:  asked  the  court  to  in- 
struct the  jury  that  if  the  plaintiff  on  itted 
to  take  certain  precautions  to  prevent  fire 
ignited  by  sparks  from  communicating  with 
his  property,  then  the  same  was  negligence 
on  his  part,  it  was  properly  refused,  as  it  un- 
dertook to  decide  for  the  jury  that  certain 
acts  or  omissions  would  constitute,  in  this 
respect,  negligence  on  the  part  of  the  plain- 
tiff. Garrett  v.  Chicago  &^  N.  JV.  R.  Co., 
36  /owa  121. — Explaining  Kesee  v.  Chi- 
cago &  N.  W.  R.  Co.,  30  Iowa  78. 

If  the  question  of  plaintiff's  negligence 
involves  a  consi.leration  of  the  dryness  of 
the  season,  the  strength  and  direction  of 
the  wind,  and  the  condition  of  plaintiff's 
buildings,  it  is  proper  to  submit  it  to  the 
jury,  under  general  instructions,  to  deter- 


mine whether  the  plainliff  exercised  due 
care  or  not ;  and  if  this  is  done,  no  excep- 
tion lies  to  a  refusal  to  instruct  the  jury  that 
"if  the  season  was  dry,  and  the  wind  was 
from  the  railroad  and  strong,  and  the  plain- 
tiff knew  tliose  facts,  and  left  a  door  of  a 
shed  open  towards  the  railroad,  and  shav- 
ings within  the  shed,  or  old  and  dry  shin- 
gles upon  the  roof  known  to  him  to  be  such, 
and  either  of  those  things  contributed  to 
the  fire,  it  is  evidence  of  negligence  on  his 
part,  which  should  preclude  his  recovery." 
Ross  v.  Boston  &^  J  J'.  R.  Co.,  6  Allen  {JlJass.) 
87.— ExPLAiNKO  IN  Rowell  V.  Railroad  Co., 
57  N.  H.  132.  Quoted  in  Collins  v.  New 
York  C.  &  H.  R.  R.  Co.,  5  Hun  (N.  Y.)  499. 
Reviewed  in  Murphy  v.  Chicago  &  N.  W. 
R.  Co.,  45  Wis.  222. 

305.  harinless  error  in  giving' 

o  i"  reiiising.— Assuming,  but  not  deciding, 
that  the  negligence  of  a  lessee  or  hirer  of 
property  in  not  saving  it,  or  any  part  of  it, 
may,  under  some  circumstances,  preclude 
the  lessor  or  owner  from  recovering  from 
the  person  whose  negligence  was  the  proxi- 
mate cause  of  a  fire  by  which  it  was  de- 
stroyed, the  rejection  of  charges  to  such 
effect  is  immaterial  to  the  defendant  when 
the  testimony  shows  that  the  lessee  not 
only  endeavored  to  save,  but  actually  saved, 
r\)me  of  the  property,  and  does  not  show 
that  he  was  negligent  in  not  saving  other 
property  than  that  which  he  dlii  save,  but 
there  is  not  sufficient  testimony  in  the  rec- 
ord to  have  enabled  the  jury  to  find  that 
any  particular  property  destroyed  could 
have  been  saved  by  him  in  the  exercise  of 
due  diligence.  Jacksonville,  T.  &*  K.  W. 
R.  Co.  v.  Peninsular  L.,  T.  &•  M.  Co.,  49 
Am.  &*  -£'«;'■■  R-  Cas.  603,  27  Fla.  i ,  9  So. 
Rep.  661 —Reviewing  Bartlett  v.  Boston 
Gas  Light  Co.,  117  Mass.  533. 

The  controlling  issue  in  the  case  being 
whether  or  not  the  fire  complained  of  orig- 
inated from  sparks  emitted  by  a  locomotive 
of  the  defendant,  and  the  evidence  showing 
clearly  that  it  did  not  so  originate,  and  con- 
sequently that  the  defendant  was  not  liable, 
charges  based  on  the  hypothesis  of  negli- 
gence on  the  part  of  the  plaintiff,  either 
contributing  to  or  causing  the  injury, 
though  not  authorized  by  the  evidence,  will 
not  require  the  reversal  of  a  judgment 
denying  the  plaintiff  a  new  trial.  The  is- 
sue being  as  stated,  the  erroneous  charges 
probably  did  not  influence  the  jury;  or  if 
they  did,  they  did  not  mislead  as  to  the  re- 
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sult, and  the  verdict  being  manifestly  right, 
it  should  not  be  set  aside.  Inman  v.  Elder- 
ton  Air  Line  R.  Co.,  90  Ga.  663,  16  S.  E. 
Kep.  958. 

300.  Further  Instructions.— Where, 
under  the  pleadings  and  evidence,  the  ques- 
tions of  negligence  in  operating  an  engine 
and  in  leaving  combustible  matter  on  the 
right  of  way  are  both  in  issue,  it  is  not  er- 
ror, as  against  a  mere  general  exception,  for 
the  court  to  charge  the  jury  generally  that 
the  fact  that  fire  was  scattered  from  an  en- 
gine was  prima  facie  evidence  of  negligence 
on  the  part  of  the  railway  company.  Ad- 
ditional and  more  specific  instructions 
should  have  been  asked  limiting  the  appli- 
cation of  the  instructions  to  the  question  of 
negligence  in  the  management  of  the  en- 
gine. Bowen  v.  Si.  Paul,  M.  &^  Af.  R.  Co., 
32  Am.  &>  Eui^.  R.  Cas.  370,  36  Minn.  522, 
32  N.  IV.  Rep.  7 SI. 

307.  Directing  verdict.— In  the  ab- 
sence of  evidence  to  show  that  the  locomo- 
tive from  which  fences,  hay,  and  grass  caught 
fire  was  improperly  constructed,  and  had 
i.ot  an  approved  spark  arrester,  the  court 
was  right  in  directing  the  jury  to  find  a  ver- 
dict for  defendant.  Jennings  v.  Pennsyl- 
vania R.  Co.,  93  Pa.  St.  337.  Philadelphia 
&•  R.  R.  Co.  v.  Verger,  73  Pa.  St.  121. — 
Following  Howard  Exp.  Co.  7/.WiIe,  64  Pa. 
St.  201. — DiSAPrxovED  IN  Louisville  &  N. 
R.  Co.  V.  Reese,  38  Am.  cSr  Eng.  R.  Cas.  342, 
85  Ala.  497,  5  So.  Rep.  283,  7  Am.  St.  Rep. 
66.  Followed  in  Jennings  v.  Pennsyl- 
vania R.  Co.,  93  Pa.  St.  337. 

6.  Questions  of  Law  and  Fact, 
a.  In  General. 

308.  The  origin  of  the  fire.— Al- 
though the  evidence  as  to  the  immediate 
cause  of  a  fiie  is  entirely  circumstantial,  yet 
when  the  testimony  tends  to  show  the  use 
of  insufficient  spark  arresters  by  the  com- 
pany, a  sufficient  case  is  made  out  to  sub- 
mit to  the  jury.  Gowen  v.  Glaser,  {Pa.)  10 
Ath  Rep.  417. 

Evidence  that,  just  after  a  train  nassed, 
smoke  was  seen  coming  down  the  rai''oad, 
and  a  fire  immediately  broke  out  in  plain- 
tiff's field  wjthin  loo  feet  of  the  track,  is 
sufficient  to  warrant  a  submission  of  the 
case  to  the  jury,  without  direct  evidence 
that  sparks  escaped  from  the  locomotive. 
Kenney  v.  Hannibal  &>  St.  J.  R.  Co.,  70  Mo. 
243,— Reviewing  Sheldon  t/.  Hudson  River 
R.  Co.,  29  Barb.  (N.  Y.)  228.— Fullowid 


IN  Melvin  v.  St.  Louis  &  S.  F.  R.  Co.,  89 
Mo.  106. 

300.  "Whether  caused  by  com- 
pany's engine.— Evidence  that  fire  was 
discovered  fifteen  minutes  after  a  train  had 
passed,  during  a  very  dry  time,  and  that 
there  was  none  there  before,  and  no  one 
had  been  at  the  place,  and  that  all  engines 
are  liable  to  emit  some'sparks,  is  sufficient 
to  justify  a  submission  to  the  jury  whether 
the  company's  engine  started  the  fire.  Bil- 
lings V.  Fitchburg  R.  Co.,  34  A\  V.  S.  R. 
382,  58  ///tn  605'  II  N.  V.  Supp.  837;  af- 
firmed (?)  128  A'.  Y.  644,  mem.,  40  N.  Y.  S. 
R.  978. 

Whether  or  not  a  company  was  negligent 
in  permitting  fire  to  escape,  or  whether  the 
fire  originated  from  its  locomotive,  and 
whether  it  negligently  suffered  dry  and 
combustible  matter  to  accumulate  on  its 
road,  are  all  questions  of  fact,  and  properh^ 
submitted  to  the  jury.  Haskell  v.  Northern 
Adirondack  R.  Co.,  49  .V.  Y.S.  A'.  483,  66 
Hun  629,  2 1  A'.  Y.  Supp.  234. 

Witnesses  who  were  a  quarter  of  a  mile 
away  from  a  railroad  track  at  the  time  a 
train  passed,  about  fifteen  minutes  after- 
ward observed  fire,  and  going  to  the  place 
found  it  was  burning  on  the  right  of  way 
and  also  in  the  plaintifT's  field  about  fifteen 
yards  west  of  the  right  of  way.  The  wind 
was  blowing  from  the  east,  and  the  right  of 
way  was  foul  with  very  dry  grass  and  weeds. 
There  was  no  fire  on  the  east  side  of  the 
track,  and  none  had  been  observed  before 
the  passage  of  the  train.  Held,  that  this 
was  evidence  enough  to  submit  to  the  jury 
on  the  question  whether  the  fire  escaped 
from  the  locomotive  that  drew  the  train. 
Redmond  v.  Chicago,  R.  I.  &>  P.  R.  Co.,  76 
Jl/o.  550.  —  Distinguishing  Halev  f.  St. 
Louis,  K.  C.  &  N.  R.  Co.,  69  Mo.  614; 
Sheldon  ?'.  Hudson  River  R.  Co.,  29  Barb. 
(N.  Y.)  228.— Distinguished  in  Otis  Co. 
V.  Missouri  Pac.  R.  Co.,  112  Mo.  622. 

31 0.  by  coals  dropped.— A  fire 

broke  out  on  the  defendant's  line  of  road, 
about  fifteen  feet  from  the  end  of  the  ties, 
and  to  the  leeward  of  the  track,  soon  after 
the  passing  of  a  train,  atid  spread  to  the  ad- 
jacent promises  of  plaintiff.  There  was  no 
direct  evidence  as  to  the  cause  of  the  fire,  cr 
the  condition  or  management  of  the  engine ; 
but  the  plaintiff's  witnesses  testified  that  a 
high  wind  was  blowing  at  the  time  of  the 
fire ;  that  coals  were  found  at  the  spot 
where  it  originated,  although  no  wood,  but 
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only  grass,  was  to  be  seen  there;  and  that 
other  fires  broke  out  along  the  line  of  the 
railroad  immediately  after  the  passing  of 
the  same  train.  HeM,  that  there  was  evi- 
dence to  go  to  the  jury  that  the  fire  was 
kindled  by  coals  from  the  engine,  and  that 
the  engine  was  of  defective  construction,  in 
imperfect  condition,  or  negligently  oper- 
ated. Woodson  V.  Milwaukee  &^  St.  F.  Ji. 
Co.,  21  Minn.  6o,  19  Ant.  liy.  Rep.  293. 

Plaintiff  proved  that  a  fire  was  started 
shortly  after  defendant's  train  had  passed, 
in  grass  and  weeds  that  had  been  cut  and 
left  on  the  right  of  way,  and  that  a  piece  of 
burning  coal  was  found  where  the  fire 
started.  The  company  in  defense  proved 
that  its  engines  were  provided  with  the  most 
approved  spark  arresters  and  in  good  con- 
diti*in,  and  were  inspected  daily.  Held,  that 
it  was  for  the  jury  to  determine  whether  the 
fire  was  started  by  coals  or  sparks  from  the 
engine,  and  their  finding  was  final.  Shcpp 
V.  New  York  C.  &•  H.  R.  R.  Co.,  z\  N.Y.  S. 
R.  568,  51  Hun  638,  4  N.  Y.  Supp.  951. 

311.   by   sparks    scattered.  — 

Where  a  fire  is  shown  to  have  originated 
outside  of  the  right  of  way,  the  question  of 
whether  it  originated  in  sparks  from  a  loco- 
motive is  for  the  jury,  ar.d  their  verdict,  if 
justified,  will  not  be  disturbed,  though  the 
court  be  not  satisfied  with  the  finding.  St. 
Louis,  A.  <&-  T.  H.  R.  Co.  v.  Strot::,  47  ///. 
App.  342.  IVilson  V.  Northern  Pac.  R.  Co., 
43  Minn.  519,  45  N.  W.  Rep.  1132. 

Evidence  that  shortly  after  tne  passage  of 
the  defendant's  locomotive  fire  was  discov- 
ered in  stacks  of  hay  standing  alone  300 
feet  from  where  the  locomotive  had  passed, 
makes  a  case  to  go  to  the  jury  upon  the 
issue  as  to  whether  the  fire  was  occasioned 
by  sparks  from  the  defendant's  locomotive. 
Holland  v.  West  End  Narro'M  Gauge R.  Co., 
13  J/f.  App.  585. 

Where  there  is  no  direct  proof  that  a 
building  near  a  railroad  is  set  on  fire  by 
sparks  from  a  locomotive,  whether  it  was  so 
set  on  fire  depends  on  circumstances,  and 
therefore  is  for  the  jury.  Philadelphia  &* 
R.  R.  Co.  v.  Hendrickson,  80  Pa.  St.  182. 

312.  'Which  of  two  eiigiiicH  was 
the  cause.— Where  there  is  a  conflict  of 
evidencq,as  to  whether  the  fire  producing 
the  damages  complained  of  was  caused  by 
an  engine  upon  defendant's  road,  which  was 
fully  protected  in  respect  to  fire-screen,  or 
by  another  engine  passing  at  about  the  same 
time  with  ad«fcctivefire-soreen,  itbeeomes 


a  question  of  fact  for  the  jury  to  determine 
which  engine  caused  the  fire.  Seeley  v.  New 
York  C.  Or'  H.  R.  R.  Co.,  29  Am.  &^  Eng.  R. 
Cas.  171,  102  iV.  Y.  719,  7  ^'^'-  E.  Rep.  734,  2 
N.  Y.  S.  R.  452,  I  Silv.  App.  ^6 ;  affirming 
25  Hun  280. 

b.  Company's  Negligence. 

313.  Generally.— The  question  of  the 
company's  negligence  is  for  the  determina- 
tion of  the  jury.  Snyder  v.  Pittsburgh,  ( '.  <r~ 
St.  L.  R.  Co.,  II  W.  Fa.  14,  18  Am.  Ky.Kep. 
154.  Glaser  v.  Le%vis,  17  Phila.  (Pa.)  345. 
Longman  v.  Grand  Junction  Canal  Co.,  3  /■'. 
&'  F.  736.  Canada  Atl.  R.  Co.  v.  Moxley, 
15  Can.  Sup.  Ct.  145;  affirming  14  Ont.App. 

309- 

The  proper  questions  to  be  considered  are 
as  follows:  i.  Was  the  railroad  comjiany 
negligent  in  permitting  the  fire  to  escape  .' 
2.  Would  the  plaintiff's  property  have  been 
destroyed  by  fire,  as  it  was  destroyed,  except 
for  the  fire  permitted  to  escape  from  the 
company's  engine }  3.  Could  the  railroad 
company,  by  the  exercise  of  reasonable  dil- 
igence at  or  before  the  time  of  permitting 
said  fire  to  escape,  have  anticipated  the 
burning  of  the  plaintiff's  property  as  likely  to 
occur,  and  as  the  natural  and  probable  con- 
sequences of  permitting  said  fire  to  escape? 
And  these  arc  all  questions  of  fact  entirely 
for  the  jury  to  consider  and  determine 
under  pro|)er  instructions  from  the  court. 
Atchison,  T.  &>  S.  F.  R.  Co.  v.  Bales,  16  Kan. 
252. 

Where  there  is  no  dispute  about  the  f;icts 
in  their  details,  still,  if  they  are  stated  or 
proved  in  such  limitless,  cumbrous,  or  dif- 
fusive detail  that  dift'erent  minds  of  reason- 
able capacity  might  honestly  differ  with  re- 
spect to  whether  they  in  fact  constitute  or 
prove  negligence  or  not,  the  question  as  to 
whether  they  do  or  not  must  be  submitted 
to  the  jury.  Central  Branch  U.  P.  R.  Co.  v. 
Hot  ham,  22  Kan.  41. 

Where  the  fact  of  damage  from  the  fire 
of  the  railroad  was  established  by  the  suf- 
ferer, and  the  manner  in  which  the  fire  was 
conmiunicated  also  appeared,  it  was  imma- 
terial whether  the  evidence  came  from  the 
plaintiflf  or  from  the  defendant;  and  it  went 
properly  to  the  jury,  whose  province  it  was 
to  judge  of  the  fact  of  negligence.  71/^-- 
Cready  v.  South  Carolina  R.  Co.,  2  Strolh. 
(So.  Car.)  356. 

The  weight  and  sufficiency  of  evidence  is 
purely  a  question  for  the  consideration  of 
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the  jury,  and  they  may  take  into  considera- 
tion tlie  peculiar  circumstances,  if  any,  at- 
tending the  conflagration,  as  tending  to  show 
the  company's  negligence,  or  the  want  of  it. 
Tyler  v.  Ricamore,  87  Va.  466,  1 3  S,  E.  Rep. 

799- 
314.    illustrations.  —  Plaintiff's 

evidence  tended  to  show  that  fire  was  dis- 
covered immediately  after  a  train  passed  on 
the  company's  right  of  way  where  dry  grass, 
weeds,  and  old  ties  had  been  purmiited  to 
remain,  and  that  the  fire  spread  thence  to 
plaintiff's  land;  that  on  several  occasions 
after  the  engine  had  i)assed  sparks  were 
found  scattered  along  the  road,  and  that 
frequent  fires  had  been  started,  and  that  fre- 
quently coals  had  been  found  along  the 
road,  some  as  large  as  a  butternut,  and  that 
an  engine  suitably  equipped  would  not  scat- 
ter fire  in  its  way.  Held,  sufficient  to  justify 
a  submission  to  the  jury  of  the  company's 
negligence.  Douglass  v.  Rome,  IV.  &^  O.  R. 
Co.,  23  iV.  V.  S.  R.  456,  52  Htcn  613,  vtcm., 
I  Silv.  Sup.  Ct.  210,  5  N.  V.  Supp.  214. 

Where  a  house  was  set  on  fire  by  sparks 
from  a  locomotive,  and  there  was  evidence 
that  the  weather  was  very  dry  and  windy, 
and  that  sparks  flew  from  the  defendant's 
engines  to  a  great  distance,  and  also  set  fire 
to  several  fields  and  fences  near  the  same 
time  and  place,  it  was  for  the  jury  to  decide 
wh-:ther  this  was  sufficient  evidence  of  care- 
lessness. Hiiyett  v.  Philadelphia  &^  R.  R. 
Co.,  23  Pa.  St.  373. — FoM.owEU  in  Albert 
V.  Northern  C.  R.  Co.,  98  Pa.  St.  316; 
Johnson  v,  Baltimore  &  O.  R.  Co.,  25  W. 
Va.  570.  QUOTKD  IN  Gerke  v.  California 
Steam  Nav.  Co.,9Cal.  251 ;  Missouri  Pac.  R. 
Co.  V.  Platzer,  38  Am.  &  Eng.  R.  Cas.  366, 
TS  Tc.\.  117,  3  L.  R.  A.  639,  II  S.  W.  Rep. 
160.  Reviewku  in  Hull  V.  Sacramento 
Valley  R.  Co.,  14  Cal.  387  ;  .\tchison,  T.  & 
S.  F.  R.  Co.  V.  Stanford,  12  Kan.  354. 

A  building  near  a  railroad  was  found  to 
be  on  fire  whilst  a  train  drawn  by  an  engine 
without  a  "spark  catcher"  was  passing; 
there  was  no  direct  evidence  that  sparks  had 
come  from  the  engine.  Held,  that  it  was 
proper  for  the  court  to  submit  the  question 
of  negligence  to  the  jury.  Lackawanna  <5^ 
B.  R.  Co.  V.  Doalc,  52  /'d.  St.  379. 

Sparks  from  the  defendant's  locomotive 
set  fire  to  a  car  that  had  been  used  for 
carrying  tar  and  left  on  a  switch  by  defend- 
ant. The  fire  was  then..^  communicated  to 
an  oil  tank,  thirty-six  feet  distant,  a  ])art  of 
the  plaintiff's  oil  refinery,  whereby  almost 


the  entire  plant  was  destroyed.  Held,  that 
the  questions  of  negligence  and  of  proxi- 
-  mate  and  remote  cause  were  properly  .sub- 
mitted to  the  jury.  Confer  v.  Xeiv  York, 
L.  E.  &-  IV.  R.  Co.,  146  Pa.  St.  31,  23  All. 
Rep.  202. 

Where  plaintiff's  witnesses  testify  that 
coals  and  cinders  of  such  an  unusual  size 
as  to  indicate  negligence  in  the  management 
of  the  engine  were  thrown  from  it,  and  v.ere 
carried  by  the  wind  upon  and  under  plain- 
tiff's barn,  which  was  on  fire  a  few  minutes 
afterwards— //t7</,  sufficieiu  evidence  to  go 
to  the  jury  upon  the  questions  whether  the 
fire  was  communicated  from  the  engine  to 
the  barn,  and  whether  the  engine  was  prop- 
erly managed,  even  admitting  that  defend- 
ant's evidence  was  conclusive  that  the  en- 
gine was  furnished  with  the  most  approved 
appliance  for  preventing  the  escape  of 
sparks,  coals,  and  cinders.  Brusherg  v. 
Mihvaukee,  L.  S.  &=  W.  R.  Co.,  7  .^lin.  (S* 
Eng.  R.  Cas.  505,  55  Wis.  106,  12  A'.  W.  Rep. 
416.— DisriXGUisiiixt;  Spaulding  v.  Chi- 
cago &  N.  W.  R.  Co.,  30  Wis.  1 10,  33  Wis. 
582. 

315.  As  toiuloptiii^  means  to  pre- 
vent tires.  —  It  is  for  the  jury  to  say 
whether  a  railway  company  has  been  guilty 
of  negligence  in  failing  to  adopt  means  to 
prevent  an  emission  of  sparks ;  if  the  jury 
find  that  the  company  has  not  been  negli- 
gent, a  verdict  will  be  directed  in  its  favor. 
Dim  mock  v.  A'ort/i  Staffordshire  R.  Co.,  4 
F.  &>  F.  1058. 

.•51<>.  As  to  constructi«>n  and  con- 
dition of  ''njjine.— The  question  of  suf- 
ficiency of  the  construction  and  equipment 
of  a  locomotive  engine  is  a  question  of  fact 
for  the  determination  of  the  jury.  Bitr- 
liu^ton  &»  M.  R.  Co.  v.  IVestovcr,  4  A^eb. 
268. 

Whether  the  company  w.is  negligent  in 
the  use  of  a  particular  kind  of  eniiine,  as 
being  likely  to  scnttcr  fire,  is  a  qui'stion  of 
fact  for  the  jury.  Hove  v.  Ch/ci't^o,  M.  &* 
St.  P.  R.  Co.,  46'  Minn.  269.  48  A'.  IV.  Rep. 
/ 1 17.  Fremantle  v.  London  5^  A'.  W.  /,'.  Co., 
10  C.  B.  AT.  S.  89,  31  L.  J.  C.  P.  12,  g  IV. 
R.6\\,2  F.  &>  F.  337. 

Whether  a  certain  spark  arrester  on  an 
engine  was  or  was  not  in  a  good  and  safe 
condition  is  a  question  of  fact  to  be  deter- 
minedby  the  jury.  Baficockv.  Chicago&^ N. 
ir.  R.  Co.,  13  Am.  &^  Fng.  R.  Cas.  477,  62 
/(>7i:'rf  59S,  17  A'.  IV.  Rep.  qog;  adhering  to  on 
rehearing,   1 1   Am.  S^  Fng.  R.   Cas.  63,  62 
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Iowa  593,   r3   N.   W.  J^p.  740.      Wiley  v. 
West  Jersey  R.  Co.,  44  A^./.  Z.  247. 

It  is  not,  error  to  instruct  that  the  jury 
might  consider  whether  the  defendant's  em- 
ployes were  negligent  in  reporting  the  im- 
perfect condition  of  screens  on  the  smoke- 
stacks of  the  locomotives  ;  nor  that,  if  the 
season  when  the  fire  occurred  was  unusually 
dry,  the  defendant  was  bound  to  take  extra 
precautions  against  fire.  Pittsburgh,  C.  &* 
St.  L.  R.  Co.  V.  Noe/,  7  Am.  &■'  Eng.  R.  Cas. 
524,  77  Iiui.  no. 

Where  the  evidence  tends  to  show  that 
the  fires  started  from  live  coals  dropped 
from  the  engine  on  tlie  track,  from  the  size 
of  a  walnut  to  a  butternut,  and  that,  if  the 
ash  pan  were  properly  adjusted,  the  coals 
would  fall  into  it  and  not  upon  the  ground, 
even  assuming  tlie  engine  to  have  been 
properly  constructed,  still  it  is  a  question  for 
the  jury  whether  the  dropping  of  such  coals 
did  not  show  tiiat  the  engir."  was  out  of 
order  or  improperly  managed.  Coolidgev. 
Rome,  IV.  &^  O.  R.  Co.  23  N.  V.  S.  A'.  459, 
^2  Hun6\Tf,i  Silv.  Sup.  Ct.  214,  5  N.  V. 
Supp.  301.— Reviewing  Field  v.  New  York 
C.  R.  Co.,  32  N.  Y.  339;  Webb  v.  Rome,  W. 
&  O.  R.  Co..  49  N.  Y.  420.— Reviewed  in 
Eighme  v.  Rome,  W.  &  O.  R.  Co.,  32  N. 
Y.  S.  R.  757,  10  N.  Y.  Supp.  600,  57  Hun 
586. 

Railroad  companies  have  a  reasonabletime 
in  which  to  adopt  new  and  improved  appli- 
ances, such  as  spark  arresters  ;  but  whether 
five  years  is  a  reasonable  time  is  a  question 
of  fact  for  the  jury.  Flinn  v.  Ne^u  V(>r/,'  C. 
&>  H.  R.  R.  Co.,  51  jV.  V.  S.  R.  103,  67  Hun 
631,22  A'.  V.  Supp.xii. 

The  jury  should  determine  from  the  evi- 
dence whether  the  locomotives  used  by  the 
railway  were  such  as  the  law  requires  them 
to  use  to  prevent  injury  to  others,  and 
whether  the  railway  employes  used  the 
requisite  degree  of  care,  as  well  as  whether 
the  storing  of  cotton  where  it  was  stored, 
was  or  was  not  the  exercise  of  proper  care. 
Texas  &>  P.  R.  Co.  v.  Levi,  13  Am.  <S«  Eng. 
R.  Cas.  464,  59  Tex.  674. 

Where  it  is  conclusively  proved  that  an 
engine  was  properly  operated,  but  there  is 
evidence  that  the  ash  pan  was  too  short, 
which  would  have  the  effect  to  facilitate  the 
dropping  of  coals  upon  the  track,  and  that 
the  same  engine  had  set  three  other  fires 
while  running  a  little  more  than  a  mile  from 
the  place  in  question,  it  is  sufficient  to  jus- 
tify a  submission  to  the  jury  whether  the 


engine  was  in  a  reasonably  safe  condition. 
Mills  v.  Chicago,  M.  .S-  St.  P.  R.  Co.,  76  Wis. 
422,  45  A'.   W.  Rep.  225. 

It  caimot  be  held,  in  the  absence  of  evi- 
dence to  show  that  the  engine  was  improp- 
erly constructed,  that  the  fact  tiiat  the  fire 
took  place  is  prima  facie  e\'idence  that  the 
spark  arrester  was  defective,  and  that  there- 
fore the  case  should  be  submitted  to  the  jury 
Jennings  \.  Pennsylvania  R.  Co.,  93  Pa.  St. 
337.— Followed  in  Reading  &  C.  R.  Co. 
V.  Latshaw,  2  Am.  &  Eng.  R.  Cas.  267,  93 
Pa.  St.  449. 

Where  uncontradicted  evidence  shows 
that  the  two  locomotives  of  the  defendant 
(one  or  the  other  of  which  is  claimed  to 
have  set  tlie  fire  for  which  the  action  is 
brought)  were  in  good  condition  and  prop- 
erly constructed  to  prevent  the  escape  of 
fire,  it  is  error  to  submit  that  question  to 
the  jury.  Gibbons  v.  Wisconsin  Valley  R. 
Co.,  62   Wis.  546,  22  A".  W.  Rep.  533. 

In  an  action  against  a  railroad,  plain- 
tiff proved  that  fire  was  discovered  sliortly 
after  the  passage  of  a  train  in  plaintiff's 
field,  and  that  it  spread  for  a  consider- 
able distance  along  the  line  of  the  road, 
burning  fences,  woods,  and  grass,  the  day 
being  somewhat  windy.  Defendant's  testi- 
mony showed  that  the  best  spark  arrester 
known  at  that  time  had  been  used,  and 
that  a  thorough  system  of  inspection  was 
in  force,  which  would  have  discovered  de 
fects  if  any  existed.  There  was  no  evi- 
dence of  the  size  or  quantity  ot  the  sparks 
emitted.  Held,  that  the  evidence  of  negli- 
gence on  the  part  of  defendant  was  not 
sufficient  to  have  been  submitted  to  the 
jury.  Reading  «S^•  C.  R.  Co.  v.  Latshaiu,  2 
Am.  iS-  Eng.  R.  Cas.  267,  93  Pa.  St.  449.  — 
Following  Jennings  v.  Pennsylvania  R. 
Co.,  93  Pa.  St.  337. 

Plaintiffs'  ice  house  was  near  a  side  track 
of  defendant's  road,  wliich  had  been  built 
to  accommodate  plaintiffs.  In  removing 
sawdust  to  the  house  plaintiffs  left  some, 
with  other  inflammable  material,  on  and 
about  the  track.  Defendant's  engine  passed 
over  the  track  a  few  minutes  before  the  fire 
was  seen  between  the  rails,  which  rapidly 
spread  before  a  strong  wind  and  consumed 
the  ice  house.  The  evidence  showed  that 
the  engine  was  provided  with  the  most  ap- 
proved appliances,  and  that  fire  could  not 
fall  on  the  track  if  the  dampers  were  closed 
and  the  asli  pan  in  proper  condition.  Held, 
that  the  question  whether  there  was  negli- 
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gence  in  the  constriiction,  condition,  and 
operation  of  tlie  engine  was  for  the  jury, 
not  for  the  court,  /^urs  &^  H.  Ice  Co.  v. 
Milwaukee  (S-  N.  R.  Co.,  56  Am.  &>  Eng.  R. 
Cas.  94,  84  Wis.  171,  S3  A^.  W.  Rep.  850. 

In  an  action  to  recover  for  the  destruc- 
tion of  a  saw  mill,  lumber  piles,  etc.,  by  a 
fire  alleged  to  have  been  set  by  defendant's 
locomotive,  which  had  been  upon  a  side 
track  near  them  shortly  before^  the  fire 
broke  out,  all  the  direct  evidence  as  to  the 
condition  of  tlie  engine  was  to  the  effect 
that  it  was  new  and  was  properly  con- 
structed and  equipped  with  all  modern  ap- 
pliances to  prevent  the  escape  of  fire  ;  that 
it  was  carefully  handled  to  prevent  such  es- 
cape, and  tliat  no  coals-were  thrown  out  or 
cinders  dumped  at  the  place  in  question ; 
but  witnesses  for  plaintiff  testified  that 
after  the  engine  had  passed  and  the  fire  had 
broken  out  they  found  ashes,  cinders,  and 
coals  jn  considerable  quantity  between  the 
rails  of  the  side  track,  and  that  the  fire 
could  be  traced  in  the  sawdust  from  the 
track  to  the  lumber  pile  in  which  it  was 
first  discovered.  Held,  that  this  testimony 
tended  to  show  that  the  engine  was  not 
carefully  and  properly  handled,  or  that  it 
was  not  properly  constructed  and  equipped 
and  in  good  condition  ;  and  that  it  was  er- 
ror to  take  from  the  jury  the  question  as  to 
defendant's  negligence  in  rcGpect  to  its  con- 
struction and  condition.  Stacy  v.  Milwau- 
kee, L.  S.&*  W.  R.  Co.,  85  Wis.  225.  54  N. 
W.  Rep.  779.  — D1STINGUI.SHING  Spaulding 
V.  Chicago  &  N.  VV.  R.  Co.,  30  Wis.  no. 
Following  Kurz  &  H.  Ice  Co.z/.  Milwaukee 
&  N.  R.  Co.,  84  Wis.  171  ;  Brusberg  t/.  Mil- 
waukee, L.  S.  &  \V.  R.  Co.,  55  Wis.  106. 

317.  Ill  the  iiiana<>'eiticut  of  eii- 
}>;iiic. — It  is  a  question  for  the  jury  and  not 
for  the  court  whether  a  railway  company 
has  been  guilty  of  negligence  in  so  manag- 
ing its  locomotives  as  to  set  fire  to  property 
near  the  track.  Aldridge  v.  Great  Western 
R.  Co.,  4  Scott,  N.  R.  156,  I  D.,  N.  S.  247,  3 
M.  <S>»  G.  515.  Fremantle  v.  London  i5-»  N. 
W.  R.  Co.,  10  C.  B.  N.  S.  89,  31  L.  J.  C.  P. 
12,  9  W.  R.dw. 

Whether  the  use  of  .wood  as  fuel  in  a  lo- 
comotive engine  built  for  a  coal-burning 
engine  is  negligence  is  a  question  of  fact  for 
the  jury,  and  not  a  question  of  law.  Chi- 
cago tS-  A.  R.  Co.  v.  Pcnnell,  94  ///.  44S. 

In  an  action  for  the  value  of  property 
destroyed  by  alleged  negligence  in  running 
a  train,  it  appeared  that  the  train  was  run- 


ning within  a  village  at  an  unlawful  rate  of 
speed — viz.,  greater  than  six  miles  per  hour 
(Wis.  Rev.  St.  §§  1809,  4393),  and  that  the 
train  consisted  of  only  two  cars,  and  was 
running  on  a  straight  line;  and  the  grade 
was  not  shown.  There  was  no  other  evi- 
dence that  the  undue  speed  increased  the 
danger  of  fire.  Held,  that  it  was  error,  as 
against  defendant,  to  submit  that  ques- 
tion to  the  jury.  Brusbcrg  v.  Milwaukee, 
L.  S.  &-  W.  R.  Co.,  2  Am.  (S^»  Eng.  R.  Cas. 
264,  50  Wis.  231,  6  A'.  W.  Rep.  821.— Dis- 
tinguishing Martin  v.  Western  Union  R. 
Co.,  23  Wis.  437. 

318.  As  to  c'oiubiistiblcs  on  right 
of  way.— Whether  a  company  used  the 
proper  care  to  remove  combustible  materi- 
als from  its  right  of  way  is  a  question  of 
fact  for  the  determination  of  the  jury  under 
tiie  particular  circumstances  of  each  case. 
Illinois  C.  R.  Co.  v.  Mills,  42  ///.  407.  Perrj> 
v.  Southern  Pac.  R.  Co.,  50  Cal.  578,  12  Am. 
Ry.  Rep.  187.  Van  Fleet  v.  iXe-,v  York  C. 
<S-  H.  R.  R.  Co.,  27  A'.  ]'.  5.  R.  76,  7  A^. 
Y.  Supp.  636.  White  v.  Missouri  Pac.  R. 
Co.,  13  Am.  &*  Eng.  R.  Cas.  473,  31  Kan. 
280,  I  Pac.  Rep.  611.  Bowen  v.  St.  Paul,  M. 
&*  M.  R.  Co.,  32  Am.  &^  Eng.  R.  Cas.  370, 36 
Minn.  522,  32  A^.  W.  Rep.  751.  Jones  v. 
Michigan  C.  R.  Co.,  25  Am.  &•  Eng.  R.  Cas. 
482,  59  Mich.  437,  26  lY.  W.  Rep.  662.  Bur- 
lington &>  M.  R.  Co.  V.  Westover,  4  A'eb. 
268.  K'elsey  v.  Chicago  &'  N.  W.  R.  Co., 
43  A>n.  &>  Etig.  R.  Cas.  43,  i  S.  Dak. 
80,  45  A'^.  W.  Rep.  204.  Texas  <S-  P.  R. 
Co.  v.  Medaris,  29  Am.  <5-  Eng.  R.  Cas. 
169,  64  Tex.  92.  Van  Ostrand  v.  Walkill 
Valley  R.  Co.,  46  A^.  Y.  S.  R.  456,  64  Hun 
636,  19  A'.  F.  Supp.  621.  Kellogg  v.  Chi- 
cago <S-  A'.  W.  R.  Co.,  26  Wis.  223,  2  .////. 
Ry.  Rep.  483. — Approved  in  Milwaukee  & 
St.  P.  R.  Co.  V.  Kellogg,  94  U.  S.  469 ;  Gram 
V.  Northern  Pac.  R.  Co.,  i  N.  Dak.  252. 
Distinguished  in  Murphy  v.  Chicago  & 
N.  W.  R.  Co.,  45  Wis.  222.  Followed  in 
Erd  V.  Chicago  &  N.  W.  R.  Co.,  41  Wis.  65  ; 
Atkinson  v.  Goodrich  Transp.  Co.,  60  Wis. 
141.  Quoted  in  Delaware,  L.  &  W.  R.  Co. 
7>.  Salmon,  39  N.  J.  L.  299 ;  Rowell  v.  Rail- 
road Co.,  57  N.  H.  132;  Doggett  7>.  Rich- 
mond «S:  D.  R.  Co.,  78  N.  Car.  305  ;  Snyder  71. 
Pittsburgh,  C.  &  St.  L.  R.  Co.,  11  W.  Va.  14. 
Reviewed  in  Gibbons  ?/.  Wisconsin  Valley 
R.  Co.,  13  Am.  &  Eng.  R.  Cas.  469,  58  Wis. 
335;  Wilder  v.  Maine  C.  R.  Co.,  65  Me. 
332;  Miller?/.  St.  Lmiis,  I.  M.  &  S.  R.  Co., 
29  Am.  &  Eng.  R.  Cas.  254,  90  Mo.  389.— 
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Gibbons  v.  Wisconsin  Valley  R.  Co.,  \i  Am. 
&>  En^.K.  Cas.  469,  58  Wis.  335,  17  A'.  W. 
Rep.  132.— Reviewing  Kellogg  z/.  Chicago 
&  N.  W.  R.  Co.,  26  Wis.  22-^.— Gibbons  v. 
Wisconsin  Valley  R.  Co.,  25  ^^;«.  &*  Eng. 
R.  Cas.  479,  66  »7j.  161.  28  iV.  W.  Rep.  170. 

And  tliis  regardless  of  how  much  care 
was  observed  in  the  construction  and  oper- 
ation of  a  locomotive.  Gulf,  C.  iS^*  S.  F.  R. 
Co.  V.  Benson,  32  Am.  iS^  Eng.  R.  Cas.  330, 
69  Tex.  407,  5  5.  W.  Rep.  S22. 

The  fact  that  the  dry  grass  of  the  pre- 
vious season  was  suffered  to  remain  on  the 
right  of  way  is  proper  evidence  for  the  jury, 
and  they  may  find  negligence  from  it.  Such 
negligence  is  ordinarily  a  question  of  fact 
for  the  jury ;  and  when  the  fire  was  caused 
by  the  operation  of  the  railroad,  and  the 
jury  make  special  findings,  inter  alia,  that 
the  negligence  of  the  defendant  consisted 
in  the  failure  to  properly  clean  its  right  of 
way,  under  Kan.  Laws  of  1885,  ch.  155,  the 
defendant  is  not  entitled  to  judgment  upon 
such  special  findings,  when  the  general  ver- 
dict was  for  the  plaintiff.  St.  Louis  iS~*  S. 
F.  R.  Co.  V.  Richardson,  47  Kan.  517,  28 
Pac.  Rep.  183. 

Where  the  action  is  for  dropping  fire  in 
dry  weeds  and  other  rubbish  on  the  right  of 
way,  which  extends  to  plaintiff's  lands,  and 
there  is  positive  evidence  by  the  plaintiff 
that  the  engines  frequently  dropped  fire 
and  coals  of  considerable  size,  and  wit- 
nesses for  the  defendant  testify  that  the  en- 
gines were  properly  equipped  and  in  good 
order,  but  make  admissions  tending  to  show 
that  there  was  something  in  the  mode  of 
attaching  some  of  the  appliances  that  might 
give  a  chance  for  the  escape  of  fire,  the 
question  of  the  company's  negligence  is 
properly  left  to  the  jury.  Webb  v.  Rome, 
W.  (f~  O.  R.  Co.,  49  A'.  Y.  420,  4  Am.  Ry. 
Rep.  547;  affirmim,'  3  Z^;w.  453.— EXPLAIN- 
ING Ryant'.  New  York  C.  R.  Co.,  35  N.  Y. 
210;  Pennsylvania  R.  Co.  v.  Kerr,  62  Pa. 
St.  353. — Applied  in  Home  Ins.  Co.  v. 
Pennsylvania  R.  Co.,  11  Hun  (N.  Y.)  182; 
McNaier  v.  Manhattan  R.  Co.,  46  Hun  502, 
12  N.  Y.  S.  R.  562.  Approved  in  Gram  v. 
Northern  Pac.  R.  Co.,  i  N.  Dak.  252.  Fol- 
lowed IN  Grand  Trunk  R.  Co.  v.  Richard- 
son, 91  U.  S.  454.  Quoted  in  Van  Fleet 
V.  New  York  C.  &  H.  R.  R.  Co.,  27  N.  Y.  S. 
R.  76,  7  N.  Y.  Supp.  636.  Reviewed  in 
Longabaugh  v.  Virginia  City  &  T.  R.  Co.,  9 
Nev.  271  ;  Coolidge  v.  Rome,  W.  &  O.  R.  Co., 
23  N.  Y.  S.  R.  459 ;  Eighme  v.  Rome,  W.  & 


O.  R.  Co.,  32  N.  Y.  S.  R.  757,  10  N.  Y.  Supp. 
600,  57  Hun  586. 

In  an  action  for  the  value  of  goods  burnt 
in  a  warehouse  through  alleged  gross  neg- 
ligence, evidence  that  trainmen  took  burn' 
ing  packing  out  of  a  "  hot  bo.x  "  and  left  it 
within  two  or  three  feet  of  a  platform  ex- 
tending to  the  warehouse,  under  which  plat- 
form, near  the  packing,  were  combustible 
materials:  that  at  the  time  a  strong  wind 
was  blowing  in  the  direction  of  the  ware- 
house, and  that  about  thirty  minutes  after- 
wards a  fire  was  discovered  in  that  part  of 
the  platform  where  the  packing  had  been 
left,  is  sufficient  to  take  ihe  case  to  the 
jury.  Whiting  v.  Chicago,  M.  &*  St.  P  R. 
Co.,  5  Dak.  90,  37  A".  W.  Rep.  222. 

319.  In  allowiii);  fire  to  spreati.— 
Whether  section  hands  who  were  working  a 
considerable  distance  from  a  fire  used  due 
diligence  in  extinguishing  the  fire  is  a  ques- 
tion for  the  jury.  Missouri  Pac.  R.  Co.  v. 
Platzer,  38  Am.  &*  Eng.  R.  Cas.  366,  73  Tex. 
117,  3  Z.  R.  A.  639,  li  5.  W.  Rep.  :6o. 

320.  As  the  proxiiiinte  cause  of  the 
five. — In  a  suit  for  the  destruction  of  prop- 
erty by  fire  alleged  to  have  been  negligently 
allowed  to  escape  from  defendant's  railroad 
engine,  the  question  whether  the  fire  th;it 
escaped  from  such  engine  was  the  direct  or 
proximate  cause  of  the  destruction  of  plain- 
tiff's property  is  one  of  fact  for  the  jury  to 
determine  from  the  evidence.  Jacksonville, 
T.  &>  K.  W.  R.  Co.  V.  Peninsular  L.,  T.  &- 
Af.  Co.,  49  Am.  &•  Eng.  R.  Cas.  603,  27  Fta. 
r,  9  So,  Rep.  661.  Perry  v.  Southern  Par.  j. 
Co.,  50  Cal.  578,  12  Am.  Ry.  Rep.  187.  Gre... 
Ridge  R.  Co.  v.  Brinkman,  23  Am.  &^  J-^'lt^- 
R.  Cas.  342,  64  I\ld.  52,  54  Am.  Rep.  755. 
—Following  Annapolis  &  E.  R.  Co.  v. 
Gantt,  39  Md.  144. — Gibbons  v.  Wisconsin 
Valley  R.  Co..,  25  Am.  tS-*  E/ir.  R.  Cas.  479, 

66  ]Vis.  161.  28  A^.  W.  Rep.  170. 

In  a  case  where  fire  has  not  been  com- 
municated directly  to  the  plaintiff's  prop- 
erty by  sparks  or  cinders  from  the  locomo- 
tive of  the  defendant,  as  where  it  has 
spread  from  its  first  beginning,  and  thus 
been  communicated  indirectly  to  the  plain- 
tiff's property,  it  is  a  question  proper  to  be 
submitted  to  the  jury,  to  determine  from  all 
the  facts  of  the  case  whether  the  injury 
complained  of  is  the  natural  consequence 
of  the  defendant's  negligence,  or  whether 
it  has  been  caused  by  "some  intervening 
force  or  power  which  stands  naturally  as 
the  cause  of  the  misfortune."    Annapolis  &* 
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E.  R.  Co.  V.  Gantt,  39  ^f^1.  115,  11  Am.  Ry. 
Rep.  210.— Followed  in  Green  Ridge  R. 
Co.  V.  Brinkman,  23  Am.  &  Eng.  R.  Cas. 
342,  64  Md.  52,  54  Am.  Rep.  755. — Henry  v. 
Southern  Pac.  R.  Co.,  50  Cal.  376,  12  Am. 
Ry.  Rep.  168.  Delaware,  L.  &>  IV.  R.  Co.  v. 
Salmon,  39  N.  J.  L.  299,  14  Am.  Ry.  Rep. 
226.  Gram  v.  Northern  Pac.  R.  Co.,  45  Am. 
6^  Eng.  R.  Cas.  544.  i  N.  Dak.  252,  46  ^V. 
W.  Rep.  972. — Approving  Clemens  v.  Han- 
nibal &  St.  J.  R.  Co.,  S3  Mo.  366;  Kellogg  v. 
Chicago  &  N.  W.  R.  Co.,  26  Wis.  223;  Hig- 
ginsz/.  Dewey,  107  Mass.  494.— /V«//5i'/7A?«/rt 
R.  Co.  V.  Hope,  80  Pa.  St.  373.— Distin- 
guishing Pennsylvania  R.  Co.  v.  Kerr,  62 
Pa.  St.  353.— Approved  in  Pielke  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  38  Am.  &  Eng.  R. 
Cas.  3^.  5  Dak.  444.  41  N.  W.  Rep.  669; 
Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg.  94 
U.  S.  469.  Explained  in  Hoag  v.  Lake 
Sliore  &  M.  S.  R.  Co.,  85  Pa.  St.  293.  Fol- 
lowed IN  Pennsylvania  &  N.  Y.  C.  &  R.  Co. 
V.  Lacey,  89  Pa.  St.  458 ;  Leiiigh  Valley  R. 
Co.  V.  McKeen,  90  Pa.  St.  122.— Toledo,  P. 
&•  IV.  R.  Co.  V.  Pindar,  53  ///.  447.— Fol- 
lowed IN  Fent  V.  Toledo,  P.  &  W.  R.  Co., 
59  111.  349;  Pullman  Palace  Car  Co.  v. 
Laack,  143  111.  242. — Fent  v.  Toledo,  P.  &» 
W.  R.  Co..  59  ///.  349,  II  ^Im.  Ry.  Rep.  167. 
—Following  Toledo,  P.  &  W.  R.  Co.  v. 
Pindar,  53  111.  451.— .Approved  in  Milwau- 
kee &  St.  P.  R.  Co.  V.  Kellogg,  94  U.  S.  469 ; 
Atkinson  v.  Goodrich  Traiisp.  Co.,  60  Wis. 
141.  Followed  in  Pullman  Palace  Car 
Co.  V.  Laack,  143  111.  242.  Quoted  in 
Pielke  V.  Chicago,  M.  &  St.  P?  R.  Co.,  38 
Am.  &  Eng.  R.  Cas.  349,  5  Dak.  444,  41  N. 
W.  Rep.  66^.— Milwaukee  &^  St.  P.  R.  Co.  v. 
Kellotrg,<)\  U.  5.469.— Approving  Webb  v. 
Rome,  W.  &  O.  R.  Co.,  49  N.  Y.  420;  Penn- 
sylvania R.  Co.  V.  Hope,  80  Pa.  St.  373 ; 
Kellogg  V.  Chicago  &  N.  W.  R.  Co.,  26  Wis. 
224;  Perley  v.  Eastern  R.  Co.,  98  Mass.  414; 
Higgins  7'.  Dewey,  107  Mass.  494;  Fent  v. 
Toledo,  P.  &  W.  R.  Co.,  59  III.  349-  Di.s- 
approving  Ryan  v.  New  York  C.  R.  Co.,  35 
N.  Y.  210;  Pennsylvania  R.  Co.  v.  Kerr,  62 
Pa.  St.  353.— Approved  in  Pullman  Palace 
Car  Co.  t/.  Laack,  143  III.  242;  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Nitsche,  126  Ind.  229; 
Purcell  V.  St.  Paul  City  R.  Co.,  48  Minn. 
134.  Distinguished  in  Lewis  v.  Flint  & 
P.  M.  R.  Co..  54  Mich.  55.  Quoted  in 
Brown  v.  Chicago,  M.  &  St.  P.  R.  Co.,  3 
Am.  &  Eng.  R.  Cas.  444,  54  Wis.  342 ; 
Pielke  v.  Chicago.  M.  &  St.  P.  R.  Co.,  38 
Am.  &  Eng.  R.  Cas.  349,  5  Dak.  444,  41  N. 


W.  Rep.  669;  Pike  v.  Grand  Trunk  R.  Co., 
38  Am.  &  Eng.  R.  Cas.  336,  39  Fed.  Rep. 
255;  Young  V.  New  Jersey  &  N.  Y.  R.  Co., 
46  Fed.  Rep.  160 ;  Denver,  T.  &  G.  R.  Co.  v. 
Rohbins,  2  Colo.  App.  313  ;  Pullman  Palace 
Car  Co.  V.  Barker,  4  Colo.  344;  Union  Pac. 
R.  Co.  V.  Callaghan,  56  Fed.  Rep.  9S8 ; 
Lewis  V.  Flint  &  P.  M.  R.  Co.,  54  Mich.  55 ; 
Pullman  Palace  Car  Co.  z'.  Laack,  41  111. 
App.  34;  Boss  V.  Northern  Pac.  R.  Co.,  2 
N.  Dak.  1 28;  Johnson  v.  Gulf,  C.  &  S.  F.  R. 
Co.,  2  Tex.  Civ.  App.  139;  Atkinson  v. 
Goodrich  Trans[).  Co.,  60  Wis.  141.  Re- 
viewed IN  Pennsylvania  Co.  v.  Whitlock, 
22  Am.  &  Eng.  R.  Cas.  629,  99  Ind.  16; 
Mitchell  V.  Rochester  R.  Co.,  4  Misc.  (N. 
Y.)  575. — Lehigh  Valley  R.  Co.  v.  McKeen, 
90  Pa.  St.  122.— Explaining  Hoag  t^.  Lake 
Shore  &  M.  S.  R.  Co.,  85  Pa.  St.  293  ;  Penn- 
sylvania R.  Co.  V.  Kerr,  62  Pa.  St.  353. 
Following  Pennsylvania  R.  Co.  v.  Hope, 
80  Pa.  St.  373.— Quoted  in  Denver,  T.  & 
G.  R.  Co.  V.  Robbins,  2  Colo.  App.  313. 

This  is  true  where  the  wind  shifts  or  in- 
creases in  violence  after  the  fire  starts,  and 
before  the  damage  is  done.  Gram  v.  North- 
ern Pac.  R.  Co.,  45  Am.  &>  Eng.  R.  Cas.  544, 
I  A'.  Dak.  252,  46  N.  IV.  Rep.  972. 

In  such  a  suit,  if  the  evidence  shows  that 
sparks  negligently  permitted  to  escape  from 
the  defendant's  engine  caused  the  original 
fire,  and  that  its  natural  and  continuous 
spread  could  not  have  been  arrested  by  the 
plaintifT  in  the  exercise  of  proper  care  until 
it  reached  and  destroyed  his  property,  and 
that  its  destruction  of  his  property  svas  not 
caused  by  new  or  intervening  force,  then, 
upon  the  question  of  direct  or  proximate 
cause,  it  does  not  matter  whether  the  build- 
ings destroyed  of  the  plainiitrs  were  the 
first  or  the  tenth  to  be  consumed  by  such 
fire.  Jacksonville,  T.  dr'  K.  \V.  R.  Co.  v. 
Peninsular  L.,  T.&'  M.  Co.,  49  Am.  i3-»  Eng. 
R.  Cas.  603,  27  Fla.  i,  9  So.  Rep.  661. 

Plaintiff  owned  a  mill  and  lumber  yard, 
the  former  528  feet  and  the  latter  388  feet 
from  defendant's  elevator,  which  stood  on  a 
river  bank,  with  a  space  clear  between  them. 
Defendant  ran  a  steamboat  alongside  of  the 
elevator,  and  sparks  from  its  chimney  fired 
the  elevator,  which  communicated  the  fire 
to  the  mill  and  lumber  yard.  Held,  that 
the  question  of  whether  the  burning  of  the 
mill  and  lumber  yard  was  the  natural  and 
probable  result  of  burning  the  elevator  was 
for  the  jury.  Kellogg  v.  Milwaukee  ts^  St. 
P.  R.  Co.,  5  Dill.  {C/.  S.)  537. 
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The  fire  which  caused  the  injury  to  plain- 
tiff's building  occurred  between  2  and  3 
P.  M.  A  witness  testified  that  a  few  minutes 
after  the  passing  of  a  train,  about  10  A,  M., 
he  discovered  the  fire,  and  that  he  suc- 
ceeded in  putting  it  out.  It  was  shown  by 
the  plaintiff  that  the  afternoon  and  fore- 
noon fires  were  caused  by  the  same  engine, 
and  that  the  original  fire  must  have  backed 
against  the  wind  a  considerable  distance 
and  then  run  before  a  stronger  breeze  which 
sprang  up  in  the  afternoon.  Hf/ti,  that  the 
question  whether  the  fire  caused  by  the 
train  which  passed  during  the  forenoon  was 
the  proximate  cause  of  the  injury  .to  plain- 
tiffs' premises  ought  to  have  been  submitted 
to  the  jury.  Pielke  v.  Chicago,  M.  &^  S/.  P. 
A'.  Co. ,  38  Am.  <&»  Efig.  A'.  Cas.  349,  5  DaA. 
444,  41  N.  W.  AV/.  669. —Approving  Penn- 
sylvania K.  Co.  V.  Hope,  80  Pa.  St.  373. 
Explaining  Ryan  v.  New  York  C.  R.  Co., 
35  N.  Y.  214;  Peimsylvania  R.  Co.  v.  Kerr, 
62  Pa.  St.  353.  Quoting  Milwaukee  &  St 
P.  R.  Co.  V.  Kellogg,  94  U.  S.  475;  Wiley  z/. 
West  Jersey  R.  Co.,  44  N.  J.  L.  247 ;  An- 
napolis &  E.  R.  Co.  V.  Gantt,  39  Md.  115,  11 
Am.  Ry.  Rep.  210  ;  Pent  v.  Toledo,  P.  & 
W.  R.  Co.,  59  111.  349.— Quoted  in  Kelsey 
V.  Chicago  &  N.  W.  R.  Co.,  i  S.  Dak.  80.— 
Pulke  V.  Chicago,  M.  &*  Si.  P.  A'.  Co.,  6 
Z»«/-.  444,  43  .V.  JF.  Pep.  813. 

Where  fire  was  communicated  by  one  of 
defendant's  engines  to  a  stump  upon  its 
right  of  way,  and  soon  thereafter  one  of 
plaintiff's  servants  was  sent  to  put  it  out, 
and  reported  he  had  done  so,  but  on  the 
morning  of  the  following  day  the  stump 
was  again  found  to  be  on  fire,  and  another 
of  plaintiff's  servants  was  also  sent,  to  ex- 
tinL^uish  it,  and  attempted  to  do  so,  and  re- 
mained there  until  he  was  satisfied  that  no 
fire  remained ;  but  on  the  afternoon  of  that 
day,  in  consequence  of  a  fresh  wind,  a  fire 
broke  out  in  the  vicinity  of  the  stump, 
which  destroyed  the  plaintiff's  property,  the 
questi(in  whether  defendant's  negligence 
w!«6  the  proximate  cause  of  plaintiff's  loss 
is  for  the  jury.  Ilaverly  v.  Sinie  Line  &^  S. 
A'.  Co.,  43  Am.  (S^  Efig.  P.  Cas.  31,  135  Pa. 
St.  50,  19  A/l.  Pep.  1013. 

tJ31.  Weight  siiHl  sufficioiicy  of 
defendant's  evidence  in  rebuttal.— 
Where  the  uncontradicted  testimony  on  the 
part  of  defendant  tended  to  show  that  the 
machinery,  smoke-stack,  and  fire  box  of  the 
engine  were  in  good  order,  and  properly 
managed,  and  of  the  most  approved  kind, 


and  that  the  engineer  and  fireman  were 
competent  and  skilful,  the  court  properly 
declined  to  take  the  case  from  the  jury,  or 
to  pass  upon  the  conclusiveness  of  the  tes- 
timony offered  by  defendant.  Hagan  v. 
Chicago,  D.  &*  C.  G.  T.J.  P.  Co..  49  Am.  &^ 
Eiig.  P.  Cas.  670,  86  Mich.  615,  49  N,  U^. 
Pep.  509.  Lehigh  Valley  P.  Co.  v.  Rlc- 
Keen,  go  Pa.  Si.  122.— FoLl.owiiD  in  A1- 
pern  v.  Churchill,  53  Mich.  607;  Albert  7'. 
Northern  C.  R.  Co.,  98  Pa.  St.  316. 

Where  the  testimony  in  behalf  of  plaintiff 
shows  an  escape  of  sparks  of  extraordinary 
size  and  in  unusual  quantities,  or  f;ir  in  ex- 
cess of  anything  likely  to  occur  in  tlie  or- 
dinary operation  of  a  locomotive  duly  sup- 
plied with  modern  appliances  apjiroved  by 
the  test  of  use  and  properly  managed  by  com- 
petent operatives,  and  the  evidence  in  be- 
half of  the  defendant  shows  that  the  engine 
was  in  good  condition  and  supplied  with 
proper  appliances  for  arresting  the  escape 
of  sparks,  and  was  properly  managed  by 
competent  operatives,  which  circumstances 
are  relied  on  by  defendant  as  showing  due 
care  in  the  operation  of  the  locomotive,  and 
the  evidence  further  shows  that  sparks  of 
the  size  and  quantity  indicated  could  not 
have  escaped  where  the  engine  so  supplied 
■with  proper  appliances  is  properly  managed, 
and  there  is  a  verdict  in  favor  of  plaintiff, 
and,  in  effect,  affirming  negligence  upon  the 
part  of  the  defendant,  such  finding  will  not 
be  disturbed  by  an  appellate  court.  The 
testimony  upon  the  issue  of  negligence  vel 
non  is  palpably  irreconcilable,  and  makes  a 
question  dependent  entirely  upon  the  credi- 
bility of  witnesses,  and  peculiarly  for  the 
decision  of  the  jury.  Jacksonville,  T.  Or* 
K.  IV.  P.  Co.  V.  Peninsular  L.,  T.  &•  M. 
Co.,  49  Am.  <5^  Eng.  P.  Cas.  603,  27  J'la.  i, 
9  So.  Pep.  661. 

Negligence  on  the  part  of  a  company  in 
permitting  fire  to  escape  from  its  engines 
may  be  shown  wholly  by  circumstantial 
evidence,  and  it  is  not  necessary  in  such  a 
case  that  any  direct  proof  of  any  particular 
act  of  negligence  should  be  introduced. 
And  where  circumstantial  evidence  only  is 
introduced  by  plaintiff,  and  the  defendant 
company  afterwards  introduces  direct  and 
positive  evidence  tending  to  show  the  con- 
trary, it  is  a  question  for  the  jury  to  deter- 
mine which  evidence  is  entitled  to  the 
greatest  credit.  Atchison,  T.&^S.F.  P.  Co. 
V.  Bales,  16  Kan.  252.— CRITICISING  Smith 
V.  Hannibal  &  St.  J.  R.  Co.,  37  Mo.  287  ; 
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Fitch  V.  Pijcilic  R.  Co.,  45  Mo.  322;  Coates 
V.  Missouri,  K.  &  T.  R.  Co.,  61  Mo.  38. 

Plaintiff's  evidence  showed  that  on  a  windy 
day  a  spark  from  a  passing  locomotive  fell 
on  Ills  barn,  si.xty-seven  feet  from  the  track, 
which  ignited  and  burned  the  barn  and  his 
hotel  near  by.  The  engine  cinitiing  the 
spaikswas  hauling  a  freight  train  up  a  grade 
and  was  emitting  numerous  sparks  and  cin- 
ders from  a  half  to  three  fourths  of  an  inch 
in  diameter,  and  on  a  former  occasi(jn  it 
had  emitted  sparks  which  started  a  fire  in 
tiie  hotel;  and  while  it  was  admitted  that 
an  engine  on  an  up  grade  would  emit  more 
sparks,  yet  there  was  evidence  tending  to 
show  that  an  engineer  might  so  control  his 
engine  as  to  lessen  the  number  emitted. 
Witnesses  for  the  company  testified  in  de- 
fense that  the  spark  arrester  on  the  engine 
had  just  been  examined  and  was  in  good 
condition,  and  that  the  meshes  in  the  net 
were  only  three  sixteenths  of  an  inch.  //(•/(/, 
that  it  was  proper  to  submit  the  case  to  the 
jury.  Frace  v.  New  York,  L.  E.  &•  IF.  A\ 
Co.,  52  A'.  1'.  S.  R.  102.  22  N.  V.  Supp.  958. 

;J22.  ill   rebuttal  of  tlie  pre- 

siiiiiptioii  of  negligence.— Whether  or 
not  the  defendant  has  sufficiently  rebutted 
the  presuniijtion  of  negligence  arising  from 
the  plaintiff's  evidence  is  a  question  of  fact 
for  the  determination  of  the  jury.  Coale  v. 
Hannibal  &'  St./.  A'.  Co.,  60  Mo.  227, 9  Am. 
Ry.  Rep.  210.  Nichols  v.  Chicago,  St,  P., 
M..&-  O.  R.  Co.,  29  Am.  >r-  Eng.  R.  Can. 
175,  36  Minn.  452,  32  N'.  IV.  Rep.  176.  Hoff- 
man V.  Chicago,  M.  &>  St.  P.  R.  Co.,  43 
Minn.  334,  45  ^V.  IV.  Rep.  608.— ApPR(iVED 
IN  lohnson  v.  Northern  Pac.  R.  Co.,  i  N. 
Dak.  354. — Kcnncy  v.  Jiannibal  &*  St.  J.  R. 
Co.,  80  Mo.  573. 

Where  a  plaintiff  makes  ouX.  a.  prima  facie 
case,  and  the  uncontradicted  testimony  of 
the  company's  witnesses  is  that  it  em- 
ployed the  most  improved  spark  arresters, 
the  question  of  negligence  is  properly  left 
to  the  jury.  Brown  v.  Missouri  Pac.  R. 
Co.,  13  Mo.  App.  462.  Greenfields.  Chicago 
&^  N.  W.  R.  Co.,  83  Iowa  270,  49  N.  W. 
Rep.  95. — Explaining  Dean  v.  Chicago,  M. 
&  St.  P.  R.Co.,  39  Minn.  413.  Reviewing 
Sriiall  V.  Chicago,  R.  I.  &  P.  R.  Co.,  50  Iowa 
338. — Sappington  v.  Missouri  Pac.  R,  Co., 
14  Mo.  App.  86. 

Where  plaintiff  proves  that  a  fire  orig- 
inated from  the  company's  locomotive  and 
the  company  seeks  to  rebut  a  prima  facie 
case,  thus  made,  by  showing  the  use  of 


proper  appliances  and  care  in  their  manage- 
ment, the  question  of  negligence  should  be 
sub. .lilted  to  the  jury  for  their  considera- 
tion under  proper  instructiony  Hoover  v. 
Missouri  Pac.  R.  Co.,  (Mo.)  16  S.  IV.  Rep. 
4S0. 

it  is  a  question  for  the  court  and  not  for 
the  jury  to  determine  tlie  amount  and  char- 
acter of  proof  necessary  to  ovetccjine  tlin 
presumption  of  negligence  raised  by  plain 
tiff's  evidence.  It  is  erroneous  on  the  part 
of  the  court,  where  the  testimony  of  the 
company  absolutely  shows  that  the  engines 
were  properly  constructed  and  equipped 
and  provided  with  the  must  modern  and 
approved  appli:inces  for  preventing  the 
escape  of  fire,  to  submit  the  question  to  the 
jury  as  to  whetlier  the  evidence  rebutted 
the  presumption  of  negligence  raised  against 
the  company  by  the  plaintiff's  evidence. 
Spaultling  v.  Chicago  i^*  A'.  II '.  R.  Co.,  33 
Wis.  582. 

32:J.  W<'lslit  and  sufiiciency  of 
plaintiit'ti  evidence  in  rebuttal.— The 
defendant  adduced  proof  tliat  the  locomo- 
tive was  furnished  with  an  .-ipprovcd  spark 
arrester,  in  rebuttal  of  which  the  plaintiff 
was  permitted  to  introduce  evidence  of 
numerous  fires  caused  by  the  same  engine. 
Held,  that  the  question  of  negligence  was 
properly  submitted  to  the  jury.  Philadel- 
phia i2~»  A'.  R.  Co.  V.  Schitlt::,  2  Am.  &»  Eng. 
R.  Cas.  271,  93  Pa.  St.  341. — Quoted  in 
Aycock  V.  Raleigh  &  A.  A.  L.~R.  Co.,  89 
N.  Car.  321. 

c.   Plaintiff's  Contributory  Negligence. 

324.  Clenerally.— The  q'.'cstion  of  con- 
tributory negligence  on  the  part  of  the 
property  owner  is  a  question  th;it  should  be 
submitted  to  the  jury.  Murphy  v.  Chicago 
<Sn.  .V.  \V.  R.  Co.,  45  Wis.  222,  "iS  Am.  Ry. 
Rep.  17. 

When  the  contributory  negligence  claimed 
consists  only  in  the  place  in  which  the 
plaintiff  has  put  his  property  and  the  means 
used  to  protect  it  from  fire,  there  is  ordi- 
narily presented  only  a  question  of  fact  to  be 
determined  by  the  jury.  Missouri  Pac.  R. 
Co.  V.  Kincaid,  1 1  Am.  <?~*  Eng.  R.  Cas.  83, 
29  Kan.  654.  St.  Joseph  &'  D.  C.  R.  Co.  v. 
Chase,  i\  Kan.  47.  Gibbons  v.  Wisconsin 
Valley  R.  Co.,  25  Am.  &=  Eng.  R.  Cas.  479, 
66  Wis.  161,  28  A'.  W.  Refi.  170. 

325.  illustrations.  —  The  ques- 
tion whether  the  owner  of  a  wooden  build- 
ing thirty  feet  from  a  railroad,  not  entirely 
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finished,  is  nejjligcnt  in  leaving  the  door 
open  when  a  train  is  pass-i^y  and  a  strong 
wind  is  blowing  from  the  direction  of  the 
railroad,  is  for  the  jury  under  proper  in- 
structions. /'Vro  V.  Ihiffixlo  &•  S,  L.  R.  Co., 
22  X.  y.  209.  —  Rkvikwed  in  Murphy  v. 
Chicago  &  N.  W.  R.  Co.,  45  Wis.  222. 

A  line  of  railway  was  laid  through  plain- 
tiff's land,  on  which  was  a  barn  containing 
hay.  The  sills  of  the  barn  rested  on  blocks 
and  were  about  eight  inches  above  the 
ground,  on  which  the  hay  rested,  so  that 
part  of  it  was  exposed  below  the  sills.  A 
t:inall  part  of  the  barn  was  within  the  line  of 
the  land  taken  for  the  raihviiy,  and  about 
fDrty-fivc  feet  from  the  track.  In  the  con- 
struction of  the  railway,  and  while  an  engine 
'vith  a  defective  smoke-stack  was  passing 
near  plaiiitiflf's  barn  (the  wind  blowing 
strongly),  sparks  ignited  the  hay  and  de- 
stroyed the  barn.  Held,  tliat  tlie  fact  of  the 
plaintitl  not  takingany  means  to  protect  the 
hay  was  not  evidence  of  contributory  negli- 
gence on  his  part,  and  need  not  have  been 
left  to  the  jury.  Campbell  v.  MiGret^or,  29 
New  /I run.  644. — Following  Hole  7/.  Sit- 
tingbourne  &  S.  R.  Co.,  6  H.  &  N.  48S. 

320.  Ill  allowin;;  i-oiiibustibles  on 
promises. — In  an  action  by  the  owner  of 
an  orchard  to  recover  damages  for  injury  to 
his  trees  from  fire  alleged  to  have  been  com- 
municated from  the  engines  of  the  com- 
pany, evidence  "as  presented  tending  to 
estal)lfsh  that  the  orchard  was  situate  ad- 
joining the  right  of  way  of  the  company; 
that  the  trees  were  heavily  mulched  with 
manure,  were  wrapped  with  dry  grass,  straw, 
and  stalks  ;  that  the  orchard  was  covered 
with  old  grass  and  cornstalks  ;  that  there 
was  a  heavy  coating  of  old  vegetation  be- 
tween the  trees ;  that  the  fire  started  from 
rod-hot  coals  or  cinders  thrown  or  dropped 
from  the  engines  of  the  company  upon  its 
light  of  way;  that  it  ran  through  the  grass 
and  weeds  on  the  right  of  way  to  the  or- 
chard, and  through  the  orchard  into  the 
mulching,  dry  grass,  straw,  and  stalks  around 
the  trees.  Held,  sufficient  evidence  to  re- 
quire the  court,  upon  the  request  of  the 
company,  to  submit  to  the  jury  whether  the 
owner  of  the  premises  was  guilty  of  contrib- 
utory negligence ;  and  whether  he  was  guilty 
of  such  negligence  or  not  was  a  question  for 
the  jury  to  decide.  Missouri  Pac.  K.  Co.  v. 
Cornell,  1 1  Am.  6-  Eng.  R.  Cas.  rf,,  30  Kan. 
35,  I  Pac.  Rep.  312. 


327.  Ill    failiiiK   to    plow    ai'.,uiul 

stacks.  — Whetlier  one  wlio  stacks  Inn  hay 
on  the  open  prairie  near  a  track,  with  dry 
grass  between  the  stacks  and  the  track,  is 
guilty  of  contributory  negligence  in  not  tak- 
ing any  means  of  precaution  to  prevent  the 
communication  of  fire,  such  as  plowing 
around  them,  etc.,  is  a  question  of  fact  for  the 
jury.  Kansas  Pac.  R.  Co.  v.  Urady,  \7  Kan. 
380.  Slo.isen  V.  Burlington,  C.  R.  &^  A'.  R.  Co., 
II  Am,  &*  Eng,  R.  Cas.  67,  60  fo^ca  215,  14 
N.  U\  Rep.  244.  Gram  v.  Kortfiern  Par. 
R.  Co.,  45  Am.  &^  I'^ng.  R.  Cas.  544,  1  A'. 
Dak.  252,  46  A'.  W.  Rep.  972. — Al'i'ROViNG 
Karsen  v.  Milwaukee  &  St.  P.  R.  Co.,  29 
Minn.  12.  11  N.  W.  Rep.  122;  Kellogg  v. 
Chicago  it  N.  W.  R.  Co.,  26  AVis.  223;  Erd 
V.  Cliicago  &  N.  W.  R.  Co.,  41  Wis.  65. 
Exi'i.AiNiNG  Murphy  v.  Chicago  &  N.  W. 
R.  Co..  45  Wis.  223. 

328.  Ill  faiiiiip:  to  extinguish  live. 
— VVHicre  a  female  owns  a  building  which  is 
burned  by  sparks  from  a  locomotive,  she  is 
not  chargeable  with  contributory  negligence, 
as  a  matter  of  law,  where  she  sees  the  fire 
start,  and  instinctively  runs  away  to  prevent 
peril,  without  attempting  to  extinguisli  it, 
where  she  might  proliably  have  fione  so. 
The  question  of  her  contributory  negligence 
is  for  the  jury.  Sugarman  v.  Manhattan  111. 
R.Co.,  42  A'.   y.S.R.   30,    16  A'.   J'.  Siipp. 

533- 

Where  fire  was  communicated  from  a 
train  to  a  stump  on  the  right  of  way,  where 
it  was  discovered  by  plaintiff,  and  his  ser- 
vants were  sent  twice  to  put  it  our,  the 
question  of  plaintiff's  contributory  negli- 
gence for  a  failure  of  the  servants  to  extin- 
guish the  fire  was  properly  left  to  the  jury. 
Haverly  v.  Stat'.  Line  &'  S.  R.  Co  ,  43  Aw. 
<S~-  E>ig.  R.  Cas.  31,  135  Pa.  St.  50,  \C)  All. 
Rep.  lot 3. 

329.  Coniparsttive  noglifjeiieo.*  — 
In  an  action  to  recover  for  injury  resulting 
to  premises  adjoining  a  railroad  by  reason 
of  fire  communicated  because  of  dry  grass 
and  weeds  accumulating  upon  the  right  of 
way,  the  question  of  comparative  negligence 
on  the  part  of  plaintiff  and  the  company,  in 
respect  to  accumulation  of  such  combustible 
material,  is  a  question  of  fact  properly  left 
to  the  jury.  Hlinois  C.  R.  Co.  v.  Nunn,  51 
///.  78.— Disapproved  in  Salmon  v.  Dela- 
ware, L.  &  W.  R.  Co..  38  N.  J,  L.  5. 

*Sce  title,  Comparative  Nec.ligknck. 
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7.  Damages. 

a.  In  General. 

330.  Rigrlit  to  <liiiany:<>s.— It  will  not 
he  presumed  that  injuries  by  fire  to  fences 
and  timber  a  mile  from  the  railway  were 
considered  in  estimating  damages  for  right 
of  way.  Rodemachcr  v.  Milwaukee  &*  St. 
P.  R,  Co.,  41  Iowa  297. 

331.  tts  titt'ected  by  plaintitt's 

own  nogllgeiice.  — Damage  caused  by 
fire  through  the  negligence  of  one  party,  but 
increased  through  the  negligence  of  the 
party  suffering  the  loss,  may  be  recovered 
up  to  the  time  when  the  contributory  negli- 
gence began  to  affect  the  result ;  hence, 
there  was  error  in  the  charge  to  the  jury 
when  it  would  be  understood  by  them  that 
if  the  plaintiff  neglected  to  do  what  a  pru- 
dent man  would  have  done  when  he  learned 
of  the  fire,  it  defeated  his  right  of  recovery 
for  the  previous  as  well  as  subsequent  dam- 
ages. Stehbins  v.  Central  Vt.  R.  Co.,  1 1  Am. 
&*  Eng.  R.  Cas.  79,  54  Vt.  464,  41  Am.  Rep. 
855. 

332.  Duty  to  keep  dnningrcs  down. 
— Where  a  company  burns  a  fence  between 
its  riglit  of  way  and  adjoining  lands,  which, 
under  a  contract,  the  landowner  is  bound  to 
keep  in  repair,  the  company  is  liable  to  the 
landowner  for  the  burning  of  the  fence ;  but 
it  is  under  no  legal  obligation  to  repair  it ; 
and  the  owner  cannot  abandon  his  grounds 
or  other  property  and  charge  the  company 
with  damages  until  tlie  fence  is  repaired. 
Terry  v.  New  York  C.  R.  Co.,  22  Barb.  {N. 

K)  574. 

333.  Proxiiiiutc   damnj^es.— In  the 

rule  which  limits  a  recovery  for  a  tort  to 
those  damages  which  are  its  natural  and 
proximate  effects,  the  natural  effects  are 
tiiose  which  might  reasonably  be  foreseen, 
those  which  occur  in  an  ordinary  state  of 
tilings;  and  the  proximate  effects  are  those 
between  which  and  the  tort  there  intervenes 
no  culpable  and  efficient  agency.  A  mere 
failure  by  third  parties  to  extinguish  a  fire 
started  through  the  negligence  of  the  de- 
fendant, is  not  such  an  agency.  Wiley  v. 
West  Jersey  R.  Co.,  44  N.  J.  L.  247.  — 
Quoted  in  Pielke  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  38  Am.  &  Eng.  R.  Cas.  349,  5  Dak. 
444,  41  N.  W.  Rep.  669. 

334.  Remote  damages.— Where  a 
company  negligently  runs  a  train  across  a 
hose  and  cuts  it  in  two,  thereby  stopping 
the  supply  of  water  which  is  being  used  to 


check  a  fire,  it  is  not  liable  for  other  dam- 
ages caused  by  the  spreai!  of  fire,  as  such 
damages  are  too  remote.  Mott  v.  Hudson 
River  R.  Co.,  I  Robt.  (A'.  ]'.)  585.— Al'l'LIED  . 
."I  Williams  v.  Delaware,  L.  &  W.  R.  Co., 
yj  Hun  (N.  Y.)  430- 

i  he  fact  that  the  fire  was  communicated 
to  plaintiff's  elevator  from  another  building, 
and  not  directly  from  defendant's  engine, 
would  not  render  the  damages  too  remote 
for  recovery.  Small  v.  C/iieaj^o,  Ju  I.  &* 
P.  R.  Co.,  55  Iowa  582,  8  A'.  \V.  Rep.  437. 

Where  grass  is  set  burning  by  fire  es- 
caping from  an  engine,  the  damages  claimed 
would  not  be  too  remote  or  speculative, 
although  the  property  consumed  was  sep- 
arated from  the  track  by  a  strip  of  land  fifty 
yards  wide,  where  the  plat  was  covered  witli 
dry  grass  and  other  combustible  matter. 
Clemens  v.  Hannibal  &>  St.  J.  R.  Co.,  S3  Mo. 
366,  12  Am.  Ry.  Rep.  351. 

Instances  of  damages  deemed  to  be  too 
remote,  see  Ryan  v.  A'ew  York  C.  R.  Co., 
35  A^.  ]'.  2IO.  Pennsylvania  R.  Co.  v.  Kerr, 
62  Pa.  St.  353.  But  compare  Pent  v.  Toledo, 
P.  <S-  W.  R.  Co.,  59  ///.  349.  1 1  Am.  Ry.  Rep. 
167. 

3.35.  Attorney's  fee  —  Penalty.  — 
In  an  action  for  damages  from  fire  caused 
by  dry  grass,  weeds,  etc.,  being  left  upon 
the  track,  in  addition  to  actual  damages 
under  111.  Act  of  March  31,  1874,  relating  to 
the  company's  duty  to  keep  its  right  of  way 
clear  of  combustibles,  and  providing  a  pen- 
alty for  failure  so  to  do,  and  the  amending 
act  of  May  29,  1879,  plaintiff  may  recover 
reasonable  attorney's  fees  as  a  penalty  for 
destruction  of  inanimate  property  by  fire  set 
out  under  such  circumstances.  Toledo,  St. 
L.  6-  A'.  C.  R.  Co.  V.  Anderson,  48  ///.  ////. 

130. 

Where  the  statute  provides  that  the 
"  court  Z  shall  allow  a  reasonable  attorney 
fee  the  amount  of  such  fee  is  a  question  for 
the  jury  to  decide.  Missouri  Pae.  R.  Co.  v. 
Merrill,  40  Kan.  404,  19  Pae.  Rep.  793. 

330.  Excessive  daniages.— Where  a 
landowner  sues  a  company  for  injuries  to  his 
fence  by  fire, evidence  that  it  had  been  built 
four  years,  and  cost  $135  per  mile,  does  not 
support  a  finding  that  it  was  worth  that 
amount  when  destroyed.  Galveston,  H.  &^ 
S.  A.  R.  Co.  V.  Hatch,  {Tex.  Civ.  App.)  22 
S.  W.  Rep.  ID. 

Where  a  landowner  claims  damages  for 
burning  over  "about  nine  and  one  half 
acres,"  and  the  jury  find  that  the  land  was 
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injurcrl  9:3  tn  tlu!  a;'ie,  witliout  fiiidiiii; 
the  number  of  acres  iiijiiieil,  tlie  couit  can- 
not presume  thai  plaintill  proved  injury  to 
more  than  nine  and  one  half  acres  ;  and  any 
dainaf{e.s  al)(jve  the  ag^re^ate  of  nine  and 
one  half  times  §25,  or  S237.50.  will  be 
deemed  excessive.  McJlu^h  v.  C/iicai^o  &• 
A.  It'.  A".  Co.,  41   IV/s.  75.  " 

The  evidence  showed  that  between  150 
and  200  acres  had  been  injured  to  the  ex- 
tcMit  of  S^.50  per  acre,  making  a  toial  dam- 
ii}4i- of  Sjooif  the  full  200  acres  were  injured. 
//iM.  that  a  verdict  of  8650  in  favor  of 
[ilaimitl  was  not  supported  by  the  evitlence. 
7\.ia\  »>•  J'.  A'.  Co.  V.  KtVity,  3  7\:v.  A  pp. 
(Civ.  t'<ii-.)  71,  — Rki'KKRINC.  to  Texas  &  V. 
U.  ("o.  V.  Tip|)it,  2  Tex.  App.  (Civ.  Cas.)  710. 

:>;)7.  Noiiiiiial  (luiiiuyes.— The  com- 
plaint alleged  that  the  lire  was  communi- 
cated to  the  plaintilT's  property  t)y  a  loco- 
motive of  the  defendant,  and  tiiat  the 
[property  was  destroyed  by  fire.  The  de- 
fendant suilered  a  default  and  the  case  was 
heard  in  damages.  Held,  that  i)laintilT  was 
pri'nta  facie  entitled  to  recover  her  actual 
loss  from  the  fire  to  the  full  extent  proved, 
but  that  the  defendant,  to  reduce  the  dam- 
ages to  a  nominal  sum,  might  show  that  the 
fire  was  not  communicated  by  its  locomo- 
tive. Martin  v.  Ni-w  York  &'  A'.  E,  A'.  Co., 
62  Coitn,  331,  25  At/.  Rep.  239. 

:t38.  Dainiiuni  iibsquu  iiijiirln.— If, 
while  tiie  company  is  in  the  lawful  pursuit 
of  a  legitimate  business,  operating  its  road 
In  a  careful  manner,  fire  is  communicated 
to  adjacent  lands  by  sparks  from  the  engine 
without  negligence  of  any  kind  whatever 
upon  the  part  of  the  company,  the  damages 
sustained  must  be  considered  datnnum  ab-, 
sque  injuria.  Rood  v.  New  York  <S>»  E.  R. 
Co.,  \^  Barb.  {N.  K)  80. 

b.  Elements  and  Measure  of  Damfiges  for 
Property  Destroyed  or  Injured. 

3<30.  Generally.*— The  measure  of  the 
damage  in  cases  where  the  property  of  one 
has  been  destroyed  by  fire  unintentionally, 
but  by  the  negligence  of  another,  where 
there  is  no  element  of  wilfulness  or  mali- 
ciousness in  its  destruction,  is  just  compen- 
sation in  money  for  the  property  destroyed ; 
such  an  amount  as  will  fully  restore  the 
loser  to  the  same  property  status  that  he 
occupied  at  the  time  of  the  destruction. 

*  Measure  of  damages  for  property  burned, 
see  note,  40  Am.  &  Eng.  R.  Cas.  252. 


To  arrive  at  the  amount  of  such  compensa- 
tion, inquiry,  in  the  absence  of  malice,  is  to 
be  C(;nfincd  strictly  to  the  ascertainment  of 
the  value  of  the  property  destroyed,  with 
interest  thereon  for  the  retention  of  such 
value  from  the  date  of  the  destruction, 
lacksonville,  T.  <S~»  A".  IV.  R.  Co.  v.  I'eiiiii- 
sular  L.,  T.  &*  M.  Co.,  4<)  Am.  &>  E>i,i,\  A'. 
Cas.  603.  27  y-Vii.  I,  9  .SV).  Rip.  66 1.  J\rr>('/f 
v,  Houaatonie  R.  Co.,  47  Conn.  575.  Ai  lliiir 
V,  Clticai;o,  R.  I.  &•  I'.  R.  Co.,  16  A»i.  &^ 
E/ii,r.  R.  Ca.i.  283,61  iM.'a  648,  17  A'.  W. 
Rep.  24. —  FoM.owiNd  Mcjtc  7a  Chicago  & 
N,  W.  R.  Co.,  27  Iowa  22. — lliirke  v.  Louis- 
ville &•  A'.  A".  Co.,  7  Neisk.  {Tenn.)  451,  12 
AiH.  Ry.  Rep.  497. 

And  it  is  competent  to  prove  its  value  at 
that  time  for  any  use  to  which  it  might 
have  been  applied.  77.  Worth  6-  D.  C,  A\ 
Co.  V.  Hogsctt,  67  Te.x.  68  s,  4  S.  11'.   Rep. 

365. 

When  property  has  lieen  damaged,  but 
not  destroyed,  thrc  ugh  negligence  of  a  rail- 
way company  in  the  emission  of  sparks  from 
a  locomotive,  the  measure  of  ihc  damages  is 
the  difTerence  between  its  ''aliie  before  and 
after  the  injury.  Elaiinery  v.  St.  Louis,  /. 
M.  &^  S.  R.  Co.,  44  H/o.  App.  396. 

Together  with  any  reasonable  expenses 
incurred  or  value  of  time  spent  in  preserv- 
ing it  or  restoring  it.  Ft,  IVorlli  &^  D.  C. 
R.  Co.  V.  Rati  iff e,  2  Tex.  App.  (Civ.  Cas.) 
600. 

Where  buildings,  trees,  or  crops  are  de- 
stroyed or  injured  by  tire,  the  proper  meas- 
ure of  damages  is  not  the  difTerence  in  the 
value  of  the  land  upon  which  they  are  situ- 
ated before  and  after  injury,  but  of  the  value 
of  the  buildings,  trees,  etc.,  themselves. 
IV/iite  v.  Chicago,  M.  &>  St.  P.  R.  C<;.,  45  Am. 
&-  Eng.  R.  Cas.  565,  1  S.  Dak.  326,  47  A'.  W. 
Rep.  146. — Quoting  Hannaherz/.  St.  Paul, 
M.  &  M.  R.  Co.,  5  Dak.  i,  37  N.  W.  Rep. 
722. 

If  the  owner  bring  the  action  for  value 
of  trees  destroyed,  the  proper  measure  of 
damages  is  the  market  value  of  the  trees 
destroyed,  independent  of  the  real  estate. 
If  he  bring  the  action  for  injury  to  his 
realty,  the  measure  of  damages  is  the  di- 
minished value  of  the  real  estate.  Bailey 
v.  Chicago,  M.  &'  St.  P.  R.  Co.,  3  S.  Dak.  531. 
54  A^   M^.  Rep.  596. 

340,  Kcal  property.— In  an  action  for 
damages  f^^r  injury  to  land,  caused  by  fire 
from  a  iocomotive,  the  measure  of  damages 
Is  the  '-dfference  in  the  value  of  the  land 
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before  and  after  the  fire.  Mtina)'  v.  Ciiitral 
A',  ij^  /».  Co.,  90  O'd.  83,  15  i".  A",  /w/.  645. 
/■/.  iror//i  &»  I).  C.  a:  Co.   v.  Ilojrsttt,  67 

r^M.  685,  4  .V.  ir.  Av/.  365. 

And  the  amount  necessary  to  restore  the 
property  to  the  condition  in  which  it  was 
before  the  tresp.iss  is  a  proper  measure  of 
damage.  Ft.  .'<cott,  IF.  iS-  »'.  A'.  Co.  v. 
Tiifi/n;  49  ./;//.  tS-*  /'-'xx-  A'.  Cas.  6S5,  47  A'a/t. 
(')30,  28  /'lie.  Rep.  612. 

The  true  rule  of  damages  is  that  if  the 
thing  destroycfl,  although  it  is  part  of  the 
realty,  has  a  value  which  can  be  accurately 
measured  and  ascertained  without  refer'nce 
to  the  value  of  the  soil  in  wliich  it  stamls, 
or  out  of  which  it  grows,  the  recovery  nmst 
be  of  the  value  of  the  tiling  destroyed,  and 
not  for  the  dilTerence  in  tlie  value  of  the 
land  before  and  after  its  destruction.  Whit- 
Oak  V.  New  York  C.  R.  Co..  36  /.'.»;■/;.  (A'.  J'.) 
644.— DisriNdUisiiKU  IN  HaycsT',  Cliica!;<), 
^i.  &  St.  P.  R.  Co.,  45  Minn.  17.  OuoTKU 
IN  Stewart  v.  Haliimore  &  O.  R.  Co.,  33  W. 
Va.  88.  ID  S.  E.  Rep.  26. 

In  actions  to  recover  damages  for  injuries 
to  re:d  estate  caused  by  the  unlawful  separa- 
tion and  removal  of  something  therefrom, 
the  courts  recognize  two  elements  of  dam- 
age :  (I)  the  value  of  the  thing  taken  after 
separation  from  the  freehold,  if  it  have  any  ; 
(2)  the  danuige  to  the  realty,  if  any,  occa- 
sioned by  the  removal.  Ihuiii^ht  v.  Klmira, 
C.  &>  N.  R.  Co..  132  y.  J'.  199,  30  N.  K. 
Rep,  398,  43  N.  Y.S.  R.  -jii;  rerer.u'iiir  56 
Hun  646,  31  A^.  V.  S.  R.  1005,  mem.,  10 
A'.  Y.  Supp,  950.— DiSTiNCUisiiiNi;  Whit- 
beck  V,  New  York  C.  R.  Co.,  36  Harb.  644. 

Where  plaintifl  asserts  his  right  to  go 
beyond  the  value  of  the  thing  taken  or  de- 
stroyed, after  severance  from  the  freehold, 
so  as  to  secure  compensation  for  the  damage 
done  to  his  land,  tlie  measure  of  damages  is 
the  dilTerence  in  value  of  the  land  before 
and  after  the  injury.  Dwii^ht  v.  F.linira,  C. 
&*  N.  R.  Co.,  132  N.  Y.  199,  30  A'.  E.  Rep. 
39S,  43  A^.  Y.  S.  R.  723 ;  reversiim;  56  Hun 
646,  31  N,  Y.  S.  R.  1005,  tncm.,  10  A'.  Y. 
Supp.  950. 

341.  House.— Where  a  house  partially 
burned  by  the  negligence  of  appellant's  em- 
ployes was  owned  by  the  same  person  own- 
ing the  lot  on  which  it  stood,  the  measure 
of  damages  would  be  the  lessened  value  of 
the  premises  caused  by  the  partial  destruc- 
tion of  the  house,  with  interest  from  the 
time  of  the  act.  It  was  error  to  admit  tes- 
timony made  the  basis  of  a  finding  by  the 
5  D.  R.  D.— 61. 


court  giving  as  damages  the  cost  necessary 
to  restore  the  house  t(j  its  condiiion  before 
the  fire  causing  the  injury.  I'neijic  Kxp. 
Co.  V.  Lasker  Real  Estate  Assoc,  81  J'e.v.  Si, 
16  S.  ir.  Rep.  792. 

ii4li.  l-ViuM'.— It  is  pro|)er  to  refu.se  to 
permit  the  del'endant  in  an  action  for  injury 
to  premises  by  fire  from  an  eni^ine,  to  prove 
the  ccjst  <ii  wire  fencing  wl'.ich  il  is  cl.iinii.il 
might  be  used  to  replace  that  which  w.is  de- 
stroyed. The  Vidue  of  the  fence  destroyed 
is  tlie  measure  of  damages,  regardless  of 
what  some  other  fonce  wiiich  might  be  as 
etlicient  fur  protection  would  cost.  U/iio&^ 
.1/.  A".  Co.  V.  Trapp,  :^  Ind.  App.  0<j,  30  N. 
E.  Aep.  812. 

.*J4."J.  StaiuliiiK'  tnu'siiiul  (IiijIh'i-.*- 
Where  timber  is  set  on  lire  by  sparks  from 
the  engines  of  a  railway  cnmpany,  the  true 
measure  of  damages  is  the  dilTerence  be- 
tween the  value  of  the  timber  slandint;  ami 
growing  upon  the  land  in  (piestion  iuiiiicdi- 
ately  before  the  fire  in  (pii'stion,  and  the 
value  of  such  timber  immediately  after  such 
fire.  Bunliek  v.  Chicago,  M.  &>  St.  J'.  R. 
t'c,  87  lo-.i-ui  384.  54  A'.  ]]'.  Rep.  439.— OiioT- 
ING  Greeni'icld  v.  Chicago  &  N.  W.  R.  C"., 
S3  Iowa  270,  49  N.  W.  Rep.  Cj^.  — Greenfield 
v.  C/iieaj^o^-^  A'.  IV.  R.  Co.,  S3  finaa  270,  49 
A'.  W,  Rep.  95. 

In  an  action  to  recover  for  the  destruc- 
tion of  a  grove  of  trees  by  fire,  the  measure 
of  damages  is  the  value  which  the  trees 
adiled  to  the  farm,  which  maybe  proverl  by 
showing  the  value  of  the  farm  with  the  trees 
standing  on  it,  and  then  its  value  with  the 
trees  destroyed.  Hoye  v.  Ckieago,  M.  &^ 
St.  P.  R.  Co.,  46  Mi/iii.  269,  48  a:  IV.  Rep. 
1 117.— Following  Carncr  7/.  Chicago,  St. 
P.,  M.  &  O.  R.  Co.,  43  Minn.  375;  Hayes 
7'.  Chicago,  M.  (Sr  St.  P.  R.  Co.,  45  Minn. 
17.— //ayes  v.  C///ea,n>,  JA  .5-  .SV.  P.  R.  Co.,  4$ 
Minn.  17,  47  N.  IV.  Rep.  2G0.—  DiSTiN- 
CUISHINC.  Whitbeck  v.  New  York  C.  R.  Co., 
36  Barb.  (N.  Y.)  644.  Following  Carner 
T.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  43  Minn. 
375. — Followed  in  Hoye  v.  Chicago,  M. 
&  St.  P.  R,  Co.,  46  Minn.'  269. 

The  measure  of  damages  for  setting  fire 
to  timber  land  is  the  difTerence  in  value  of 
the  timber  land  as  it  was  before  and  as  it 
was  after  the  fire.    Bevier  v.  Delaware  &• 

*  Measure  of  damages  for  injury  or  destruc- 
tion of  trees  by  fire,  see  note,  19  L.  R.  A.  659. 

Measure  of  damage  to  owner  of  a  timber-cul- 
ture claim  by  lire,  see  43  Am.  &  Eng.  R.  CaS.  78, 

ahstr.  * 
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y/.  Canal  Co.,  i^  Hun  (N.  Y.)  254.— Criti- 

CIGING  AND   DISTINGUISHING   Whitbeck  V. 

New  York  C.  R.  Co..  36  Barb.  (N.  Y.)  644. 

The  measure  of  damages  is  the  amount  of 
damage  the  trees  and  timber  suffered  by 
reason  of  the  fire,  and  net  the  diflerence  in 
the  value  of  the  land  with  the  standing 
trees  and  timber  before  the  fires  and  after- 
wards, Fremont,  E.  <3>»  M.  V.  K.  Co.  v. 
Cntin,  43  Am.  &•  Eng.  R,  Cas.  71,  30  Neb. 
*  JO,  46  N.  IV.  Kcp.  217.  Atkinson  v.  At- 
lantic &•  P.  R.  Co.,  63  Mo.  367,  20  Afn.  Ry. 
Rep.  442. 

In  determining  the  amount  of  damages 
the  inquiry  should  be  as  to  the  value  of  the 
trees  burned  as  standing  timber,  and  not 
the  market  price  for  transplantation  as 
shade  or  ornamental  trees.  Fremont,  E.  &^ 
M,  V.  R.  Co.  V.  Criim,  43  Am.  &>  Eng.  R. 
Cas.  71,  30  A'el).  70,  46  iV.  IV.  Rep.  217. 

Tiie  fire  complained  of  consumed  a  locust 
grove  on  plaintiff's  farm  of  120  acres;  but 
the  grove  was  wholly  on  a  tract  of  about 
tweniy-five  acres,  which  was  cut  off  from  the 
rest  of  the  farm  by  defendant's  road.  The 
court  instructed  the  jury  that  if  plaintiff 
was  entitled  to  recover  at  all,  one  element 
of  his  damages  would  be  the  value  of  the 
grove  to  his  farm.  Held,  correct  against 
the  objection  that  the  grove  was  valuable 
only  to  the  twenty-five  acres.  Brooks  v. 
Chicago,  M.  &*  St.  P.  R.  Co.,  32  Am.  6^  Eng. 
R.  Cas.  3S3,  73  hr.va  179,  34  N.  IV.  Rep.  805. 

344.  Fruit  trees  and  vines. — In  an 
action  to  recover  for  fruit  trees  and  vines 
destroyed  by  fire  set  out  by  sparks  from  an 
engine,  it  is  proper  to  prove  the  damage  by 
proving  the  value  of  the  land  before  and 
after  the  fire.  LouisviUe,  E.  <S>»  Si.  L.  Con. 
R.  Co.  V.  Spencer,  47  ///.  App.  503.  Shan- 
non v.  Hannibal  &^  St.  J.  R.  Co.,  34  Mo. 
App.  223. 

Where  a  fire  set  out  by  a  railroad  engine 
only  partially  injured  the  grass  in  a  meadow 
and  the  trees  in  an  orchard,  the  measure  of 
damages  is  the  difference  in  value  of  ihe 
grass  and  tree^  before  and  after  the  fire 
Hamilton  v.  Des  Moines  &*  K.  C.  R.  Co.,  84 
/(Kca  131,  50  A'^,  JV.  Rep.  567. 

W'.ere  the  action  is  for  destroying  fruit 
trees,  the  standard  of  damages  is  the  value 
of  the  trees  as  they  stood  before  the  fire, 
and  not  the  diminished  value  of  the  land  by 
reason  of  the  destruction  of  the  trees. 
Whitbeck  v.  New  York  C.  R.  Co.,  36  Barb. 
(N.  K.)  644.  —  Criticised  and  distin- 
GUisiiKD  IN  Bevier  v.  Delaware"*  H.  Canal 


Co.,  13  Hun  (N.  Y.)  254;  Dwight  w.  Elmira, 
C.  &  N.  R.  Co.,  132  N.  Y.  \<)<).— Norfolk  &^ 
IV.  R.  Co.  V.  Bohannon,  85  Va.  293,  7  5.  E. 
Rep.  236. 

The  above  method  of  computing  the 
damages  is  not  open  to  the  objection  that 
the  market  or  commercial  value  of  growing 
trees  cannot  be  estimated  independent  of 
the  value  of  the  land.  The  value  may  be 
proved  by  the  opinion  of  competent  wit- 
nesses, and  ascertained  by  the  jury.  Whit 
beck  V.  New  York  C.  R.  Co.,  36  Barb.  (A'.  J.) 
644. 

In  an  action  for  setting  on  fire  and  de- 
stroying certain  bearing  fruit  trees  upon 
the  plaintiff's  premises,  plaintiff's  witnesses 
were  aoked  what  the  trees  were  worth  at 
the  lime  they  were  killed,  and  were  per- 
mitted to  answer  under  objection  and  ex- 
ception. Helil,  error ;  that  the  measure  of 
damages  was  not  the  value  of  the  trees 
severed  from  the  soil,  but  their  value  as 
bearing  fruit  trees  cotmected  with  and  de- 
pendent upon  the  soil.  D7i)ight  v.  Elmira, 
C.  &>  N.  R.  Co.,  132  A^  Y.  199,  30  A^.  E.  Rep. 
398,  43  A^.  Y.  S.  R.  723  ;  rei'ersing  56  Hun 
646,  31  A'.  Y.  S.  R.  1005,  mem.,  10  A'.  Y. 
Supp.  950. 

The  distinction  pointed  out  between  this 
case  and  where  forest  trees  fully  grown  or 
nursery  trees  are  unlawfully  severed  from 
the  soil  and  carried  away,  or  where  coal  or 
minerals  are  removed  therefrom.  Divight 
V.  Elmira,  C.  (S^  A'.  R.  Co.,  132  N.  Y.  199, 
30  A'.  E.  Rep.  398,  43  A'.  Y.  S.  R.  723  ;  re- 
versing 56  Hun  646,  31  N.  Y.  S.  R.  1005, 
mem.,  10  A^.  Y.  Supp.  950. 

In  an  action  for  negligently  causing  a  fire 
which  destroyed  plaintiff's  fruit  trees  and 
vines,  the  defendant  will  not  be  heard  to 
complain  that  the  measure  of  damages  ap 
plied  by  the  court  was  their  cash  value,  in- 
stead of  the  lessened  value  of  the  land,  since 
plaintiff  may  waive  the  incidental  and  ad- 
ditional damage  to  his  land,  caused  by  the 
destruction  of  the  trees.  Texas  &•  P.  R.  Co. 
V.  Gorman,  2  Tex.  Civ.  App.  144,  21  S.  W. 
Rep.  158. 

345.  Grass,  herbage,  pasturage.— 
Where  a  railroad  starts  a  fire  by  sparks 
from  its  engin"?,  which  burns  over  plaintiff's 
grass  land,  a  recovery  therefor  may  include 
both  the  value  of  the  grass  then  on  the  land 
and  destroyed,  and  also  the  damage  to  the 
roots  of  the  grass.  Missouri  Pac.  R.  Co.  v. 
Ayers,  {Tex.)  8  5.  W.  Rep.  53S. 

And  the  plaintiff  is  entitled  to  interest 
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upon  tt'.e  value  of  the  property  so  destroyed, 
from  tlie  date  of  its  destruction.  Galveston, 
H.  &*  S.  A.  K.  Co.  V.  Home,  35  Am.  &^  Eng. 
R.  Cas.  238.  69  Tex.  643,  9  S.  IV.  Rep.  440. 

Where  the  claim  is  for  the  burning  of 
grass  used  for  pasturage,  the  measure  of 
damages  is  its  market  value  at  the  time  and 
place  of  its  destruction  for  any  legitimate 
use.  Ft.  Worth  &^  N.  O.  R.  Co.  v.  Wallace, 
40  Am.  (S-  Eng.  R.  Cas.  248,  74  Te.v.  581, 
12  .S".  JV.  Rep.  227. 

But  \vhere  the  claim  is  for  injury  to  the 
sod  or  roots  of  the  grass,  so  that  the  land 
will  not  yield  so  much  in  the  future,  the 
measure  of  damages  is  the  difference  in  the 
value  of  the  land  immediately  before  and 
after  the  injury.  El.  IVorth  &'  N.  O.  R.  Co. 
v.  Wallace,  40  Atn.  &^  Eng.  R.  Cas.  248,  74 
Te.v.  581,  12  5.  fZ.  AV/.  227. 

The  true  measure  of  damages  in  actions 
against  railroad  companies  to  recover  grass 
not  severed  from  the  soil,  which  is  destroyed 
by  tire,  considering  the  purposes  to  which 
the  land  had  been  devoted  by  the  owner,  is 
the  difference  in  the  value  of  the  land  im- 
mediately before  and  after  the  fire.  Jl/i's- 
souri  Pac.  R.  Co.  v.  Rabb,  3  Tex.  App.  {Civ. 
C(fj.)  63.— Following  Missouri  Pac.  R.  Co. 
V.  Patterson,  2  Tex.  App.  (Civ.  Cas.)  713; 
Sabine  &  E.  T.  R.  Co.  v.  Joachinii,  58  Tex. 
456.  Quoting  Texas  &  F.  .v.  Co.  v.  Tip- 
pit,  2  Tex.  App.  (C'v.  Cas.)  710. 

But  in  estimating  such  value  the  purpose 
to  which  the  land  was  devoted,  the  actual 
value  of  the  gras>,  and  the  amount  of  loss 
or  injury  from  partia'  destruction  of  the  sod 
shcHild  be  considered.  Texas  &•  P.  R.  Co. 
V.  Tippit,  2  Tex.  App.  (Civ.  Cas.)  710.— 
Followed  in  Missouri  Pac.  R.  Co.  v.  Pat- 
terson, 2  Tex.  App.  (Civ.  Cas.)  713. 

The  measure  of  damages  is  the  difference 
between  the  value  of  the  land  for  the  pur- 
pose for  which  it  was  used  before  the  fire 
and  immediately  thereafter;  so  where  the 
damage  is  to  grass  land  it  is  proper  to  show 
wliether  it  was  a  meadow  to  gather  hay 
from,  or  whether  used  for  the  purposes  of 
pasture,  or  whether  it  was  open  lands. 
Texas  (5^  P.  R.  Co.  v.  Land,  3  Tex.  App. 
(Civ.  Cas.)  74.  Gul/,  C.  &•  S.  F.  R.  Co.  v. 
Ala/thews,  3  Tex.  Civ.  App.  493,  23  S.  W. 
Hep.  90 

A  tenant  at  sufferance,  in  an  action 
against  a  railroad  for  destroying  grass  by 
fire,  can  recover  only  the  value  of  the  grass 
for  grazmg  purposes,  between  the  date  of  its 
(!osiruction  and  the  time  that  he  may  be  dis- 


possessed. Texas  ^S^•  P.  R.  Co.  v.  Torrey,  4 
Tex.  App.  (Civ.  Cas.)  445,  16  5.  W.  Rep.  '547. 

Where  a  company  is  sued  for  destroying 
grass  by  fire  it  is  proper  for  the  court  to 
submit  to  the  jury  whether  there  was  a 
market  valie  for  the  grass  established  by 
the  evidence,  and  if  so,  to  measure  the 
damage  thereby ;  but  if  not,  that  they  might 
ascertain  its  value  by  the  circumstances  of 
the  case.  Gulf,  C.  &•  S.  E.  R.  Co.  v.  Daj, 
(Tex.  Civ.  App.)  22  S.  W.  Rep.  772. 

Damages  for  the  destruction  of  herbage 
and  pasturage  by  fire  should  be  measured  as 
in  the  case  of  an  unwilling  vendor.  Gibson 
V.  Sotith-Eastern  R.  Co.,  i  E.  &»  E.  23. 

340. lueadow.-^Where  the  evi- 
dence shows  that  a  fire  injured  or  destroyed 
the  roots  of  grass  in  a  meadow,  so  that  it 
would  not  produce  grass  for  mowing,  the 
measure  of  damages  is  the  cost  of  restoring 
the  meadow  in  as  good  a  condition  as  it  was 
before  the  fire.  Vcrmilya  v.  Chicago,  M. 
df  .St.  P.  R.  Co.,  23  Am.&'  Efig.  R.  Cas.  108, 
66  Iinua  606,  24  A''.  W.  Rep.  234. 

The  true  measure  of  damages  as  to  a 
meadow  injured  by  fire  fron  :;n  engine  is 
the  difference  between  the  value  of  the 
meadow  before  the  fire  and  its  value  after 
the  fire.  If  the  meadow  was  utterly  de- 
stroyed by  tlie  fire  the  measure  of  damages 
would  be  its  value  at  the  time  of  the  fire. 
Belch  v.  Missouri  Pac.  A'.  Co.,  18  Mo.  App. 
80. 

347.  Hay. — The  measure  of  damages 
for  haj'  destroyed  by  fire  from  an  engine  is 
the  value  of  the  hay  at  the  time,  with  legal 
interest.  Johnson  v.  Chicago  &*  N,  W.  R. 
Co.,  77  [owa  666,  42  N.  W.  Rep.  512. 

Where  hay  is  destroyed  in  the  stack,  the 
measure  of  damages  is  its  market  value  in 
the  neighborhood,  if  it  has  a  market  value 
there.  Huff  v.  Missouri  Pac.  R.  Co.,  17  Mo. 
App.  356.— Following  Kenney  v.  Hanni- 
bal &  St.  J.  R.  Co.,  70  Mo.  243. 

If  property  such  as  hay  has  no  market 
value  in  the  place  where  it  is  burned,  then 
the  measure  of  damages  is  its  value  at  the 
nearest  market,  less  the  cost  of  transporta- 
tion to  the  market.  Eddy  v.  Lafayette,  49 
Eed.  Rep.  807,  4  U.  S.  App.  247,  i  C.  C.  A. 
441. 

Where  the  action  is  for  destroying  hay,  it 
is  technical  error  to  instruct  the  jury  that 
the  measure  of  damages  is  the  market  value 
of  the  hay,  with- interest  from  the  time  it 
was  burned,  as  the  allowing  or  withholding 
interest  should  ordinarily  be  left  to  the  jury ; 
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but  such  instruction  is  not  ground  for  re- 
versal where  it  appears  that  the  jury  did 
not  allow  interest.  Eddy  v.  Lafayette,  49 
Fed.  Rep.  807.  4  U.  S.  App.  247,  i  C.  C.  A. 
441- 

^:.   Interest. 

348.  When    may   be   awarded.*— 

Interest  may  be  allowed  as  damages  in  cases 
where  property  has  been  destroyed  through 
the  culpable  negligence  of  another;  but  the 
usual  and  better  practice  is  to  leave  the  al- 
lowance of  interest  to  the  discretion  of  the 
jury.  Eddy  v.  Lafayette,  49  Fed.  Kep.  807, 
4  U.  S.  App.  247,  I  C.  C.  A.  441- 

The  interest  is  not  allowed  as  interest, 
but  as  a  part  of  the  damages.  Parrott  v. 
Housatonic  R.  Co.,  47  Conn.  575. 

In  North  Dakota  the  measure  of  damages 
is  controlled  by  Comp.  Laws,  §  4578,  which 
reads  as  follows :  "  In  an  action  for  the 
breach  of  an  obligation  not  arising  from 
contract,  and  in  every  case  of  oppression, 
fraud,  and  malice,  interest  may  be  granted 
in  the  discretion  of  the  jury,  and  the  court 
cannot  interfere  with  such  discretion  in  his 
instructions  to  the  jury,"  fohnson  v.  North- 
ern Pac.  R.  Co.,  45  Am.  <S^  En);.  R.  Cas.  554, 
i  //.  Dak.  354,  48  N.  W.  Rep.  227. 

Where  a  company  is  sued  for  destroying 
grass  by  fire  it  is  not  error  for  the  court  to 
instruct  the  jury  that  they  may  allow  in- 
terest on  the  damages  awarded,  from  the 
date  of  the  fire,  which  was  shown  to  be 
prior  to  the  date  alleged  in  the  coniplaint. 
Gulf,  C.  dr'  S.  F.  R.Co.  V.  Bay,  {Tex.  Civ. 
App.)  22  S.  W.  Rep.  772. 

340.  When  may  not  lie  awarded.— 
in  Colorado  interest  is  a  creature  of  stat- 
ute, and  regulated  thereby.  It  is  only  re- 
coverable in  the  absence  of  contract,  in  the 
cases  enumerated  in  the  statute,  and  dam- 
ages to  property  arising  from  the  wrong  or 
negligence  of  a  defendant  is  not  one  of  the 
enumerated  cases.  Denver,  S.  P.  &*  P.  R. 
Co.  V.  Comvay,  8  Colo,  i,  54  Am.  Rep.  537,  5 
Pac.  Rep.  142. 

Interest  is  not  allowable  in  Missouri  for 
negligently  destroying  property.  De  Steiger 
V.  Hannibal  <S-  Sf.  J.  R.  Co.,  7  Am.  &*  Eng. 
R.  Cas.  492, 73  Mo.  33.  Kenney  v.  Hannibal 
«S-  St.  f.  R.  Co.,  63  Mo.  99,  20  Am.  Ry.  Rep. 
275.— Followed  in  Atkinson  v.  Atlantic 
&  P.  R.  Co.,  63  Mo.  267.— Atkinson  v.  At- 

*  Interest  on  damages  for  the  ciestruciion  of 
property  by  fire,  see  notes,  40  Am.  &  Eno.  R. 
Cas.  253;  18  L.  R.  A.  449. 


lantic  6-  P.  R.  Co.,  63  Mo.  367,  20  Am.  Ry. 
Rep.  442. — Following  Kenney  v.  Hannibal 
&  St.  J.  R.  Co.,  63  Mo.  99. — Flanneryv.  St. 
Louis,  /.  M.  &^  S.  A".  Co.,  44  Mo.  App.  396. 

d.  Evidence  on  Question  of  Damages. 

350.  Oenerally.— Evidence  of  the  nat- 
ural advantages  of  the  lands  by  reason  of 
their  situation  with  respect  to  the  surround- 
ing country  was  admissible  upon  the  ques- 
tion of  damages.  Moore  v.  Chicago,  M.  &-> 
St.  P.  R.  Co.,  78  Wis.  120,  47  N.  W.  Rep. 

273- 

Where  it  is  shown  that  the  Isnd  was  valu- 
able only  as  meadow  land,  and  that  the 
roots  of  the  grass  growing  thereon  were  de- 
stroyed, evidence  of  the  cost  of  re-seeding, 
and  of  its  rental  value  during  the  time  it 
would  not  produce  a  crop  of  grass,  is  ad- 
missible upon  the  question  of  damages. 
Pittsburgh,  C.  &'  St.  L.  R.  Co.  v.  Hixon,  32 
Am.  &•  /:";'.  A'.  Cas.  374,  1 10  Ind. 225,  1 1  A'. 
E.  Rep.  285.  • 

The  fact  that  land,  after  the  destruction 
of  a  meadow  by  fires,  could  have  been  cul- 
tivated in  corn,  and  would  have  yielded 
probably  a  crop  more  valuable  than  the  hay 
crop,  is  entirely  irrelevant  to  the  right,  or 
the  amount, of  recovery  of  damages  for  firing 
the  meadow.  Toledo,  St.  L.  &•  K.  C.  R.  Co. 
v.  Kingman,  49  ///.  App.  43. 

Evidence  was  offered  as  to  the  effect  of 
the  same  fire  upon  an  adjacent  meadow. 
Held,  that  the  evidence  was  properly  re- 
jected, since  the  matter  in  issue  was  sus- 
ceptible of  direct  proof,  and  there  was  an 
abundance  of  direct  evidence  in  regard 
thereto.  Gates  v.  Chicago  &>  A.  R.  Co.,  44 
Afo.  App.  488. 

A  witness  testifying  as  to  the  value  of  the 
property  destroyed  cannot  base  his  estimate 
of  the  same  upon  the  representations  of 
others;  it  must  be  based  upon  his  own 
knowledge.  Baltimore  &^  0.  R.  Co.  v.  Ship- 
ley, 39  Md.  251,  II  Am.  Ry.  Rep.  269. 

351.  Documentary  evidence.  — 
Where  a  landowner  sues  for  the  burning  of 
his  fence  and  woodland,  the  record  of  con- 
demnation proceedings,  in  which  the  jury 
were  directed,  among  other  things,  to  esti- 
mate "all  other  inconveniences  which  may 
be  likely  to  result  to  the  owner  of  the  land," 
is  admissible  on  behalf  of  the  company, 
whether  damages  were  assessed  for  incon- 
veniences likely  to  result  from  fires  or  not. 
Philadelphia  &>  R.  R.  Co.  v.  Yeiser,  8  Pa. 
St.  366.— DisTiNGUKSHED  IN  Sunbury  &  E. 
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R.  Co.  V.  Hummell,  27  Pa.  St.  99.  Fol- 
lowed IN  Huyett  V,  Philadelphia  &  R.  R. 
Co.,  23  Pa.  St.  373.  Not  folijavkd  in 
Koontz  V.  Oregon  R.  &  N.  Co.,  20  Oreg.  3. 
Reviewed  in  Rood  v.  New  York  &  E.  R. 
Co.,  18  Barb.  (N.  Y.)  So. 

352.  Sliowiiiii:  value  of  property, 
generally.* — In  an  action  to  recover  for 
property  destroyed  by  tire,  the  quality  and 
uses  of  the  property  which  added  to  its 
value  may  be  shown  without  being  alleged. 
Lanning  v.  Chicago,  B.  (S-»  (2.  R.  Co.,  25  Am. 
&■*  Eiig.  R.  Cas.  493,  68  Iowa  502,  27  N.  VV. 
Re/>.  478. 

Where  the  damage  is  to  farm  lands,  it  is 
proper  to  prove  the  purposes  for  which  the 
land  was  used  in  estimating  the  damages. 
Tixas  &'  P.  R.  Co.  v.  Ervay,  3  Tex.  App. 
{Ctv.  Cits.)  71. 

353.  Market  value.— In  ascertaining 
the  value  of  property  destroyed  by  fire, 
where  it  has  a  well-known  or  fixed  market 
value  at  the  time  and  place  of  its  destruc- 
tion, the  claimant  must  be  confined  to  the 
proof  of  such  market  value,  unless  the 
property  destroyed  is  of  a  well-known  kind 
in  general  use,  having  a  well-recognized 
standard  value  wherever  found  ;  in  the  lat- 
ter case  the  proofs  should  not  be  circum- 
scribed within  the  limits  of  the  market  de- 
mand at  the  time  when,  and  at  the  place 
where,  it  was  destroyed.  Jacksonville.  T.  <S«» 
A'.  W.  R.  Co.  v.  Peninsular  L.,  T.  &->  M. 
Co. ,  49  Am.  <S-  Eng.  R.  Cas.  603,  27  Fla.  i ,  9 
So.  Re/'.  661. 

354.  Where  there  is  no  market 
value. — Where  tiie  property  destroyed 
had  no  market  value,  the  witnesses  who 
showed  that  they  had  some  knowledge  of 
the  value  of  such  property  were  properly 
allowed  to  state  what  they  considered  it 
worth.  Lanning  v.  Chicago,  B.  &»  Q.  R. 
Co.,  25  .,•/;//.  iS~»  Eng.  R.  Cas.  493,  68  /i>7aa 
502,  27  jV.  W.  Rep.  478. 

In  such  cases  all  such  pertinent  facts  and 
circumstances  are  admissible  in  evidence  as 
tend  to  establish  its  real  and  ordinary  value 
at  the  time  of  its  destruction  ;  such  facts  as 
will  furnish  the  jury,  who  alone  determine 
the  amount,  with  such  pertinent  data  as 
will  enable  them  reasonably  and  intelli- 
gently to  arrive  at  a  fair  valuation.  And 
to  this  end,  the  original  cost  of  the  prop- 
erty, the  manner  in  which  it  has  been  used. 


*  Evidence  of  value  of   property  before  and 
after  (ire,  see  note,  49  Am.  &  Eng.  R.  Cas.  691. 


its  yerKT.il  condition  and  quality,  the  per- 
centage of  its  depreciation  since  its  pur- 
chase, or  erection,  from  use,  damage,  decajf, 
or  otherwise,  are  all  elements  of  proof 
proper  to  be  submitted  to  the  jury.  So  also 
it  is  proper  to  introduce  the  opinions  of 
witnesses  who  are  acquainted  with  the  or- 
dinary standard  values  of  such  properties. 
Jacksonville,  T.  &^  A'.  IV.  R.  Co.  v.  Penin- 
sular /-.,  T.  &•  M.  Co.,  49  Am.  (S-  Eng.  R. 
Cas.  603,  27  Fla.  i,  9  So.  Rep  661. 

355.  Value  of  building— Prior  tax 
valuation.  — In  a  suit  by  a  married  woman 
to  recover  tlie  value  of  buildings  burned,  a 
prior  tax  valuation  made  by  her  husband 
and  the  tax  assessor,  in  which  the  buildings 
are  valued  at  less  than  she  sues  for  and  tes- 
tifies they  are  worth,  is  not  admissible  by 
(the  railroad  to  show  a  less  value.  Martin 
V.  Ne7ii  York  &>  IV.  E.  R.  Co.,  56  Am.  &^ 
Eng.  R.  Cas.  79,  62  Conn.  331,  25  Ail.  Rep. 
239- 

350.  Value  of  standing  trees.— To 
prove  the  value  of  standing  trees  it  is 
proper  to  prove  the  value  of  the  land  with 
the  trees  standing  on  it,  and  its  value  with 
the  trees  destroyed.  Carner  v.  Chicago,  Si. 
P.,  M.  &^  O.  R.  Co.,  43  A/inn.  375,  45  A'.  :K 
Rep.  713.— Followed  in  Hayes  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  45  Minn.  17  ;  Hoye 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  46  Minn. 
269. 

Evidence  that  it  would  be  difficult  to 
grow  trees  in  the  place  of  those  destroyed, 
by  reason  of  the  shade  of  other  trees,  is 
competent,  as  tending  to  show  the  value  of 
the  trees  destroyed.  Leiier  v.  Chicago,  M. 
&^  Si.  P.  R.  Co.,  84  Iowa  97,  50  A'.  W.  Rep. 
547. 

Where  the  action  is  for  the  destruction  of 
timber,  the  damages  must  be  assessed  with 
reference  to  its  market  value,  where  it  is 
shown  to  have  such  ;  and  it  is  not  com- 
petent for  the  company  to  prove  the  value 
ot  other  timber  sold  by  other  parties,  sim- 
ilar to  plaintiff's  timber  which  was  burned. 
Bradshaw  v.  Rome,  IV.  <&-  O.  R.  Co.,  17  A'. 
V.  S.  R.  307,49  Ht/n  605,  I  A".  V.  Supp.  691. 

357.  by    opinion    evidonee.* — 

It  is  competent  for  the  plaintiff  to  show  the 
value  of  trees  destroyed,  by  the  opinions  of 
expert  witnesses.  Haskell  v.  Xorthem  Ad- 
irondack R.  Co.,  49  A'.  V.  S.  R.  4S3.  66  Hun 
629,  21  A'.  V.  Supp.  234. 


*  Opinion  cvidenre  as  to  value  of  land  and 
damaj^es  rcsultinu  from  fire  caused  bv  railway, 
see  45  Am.  &  Eng.  R.  Cas.  573,  abstr.' 
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In  an  action  for  the  destruction  of  fruit 
trees  in  an  orchard,  plaintiff  offered  the  opin- 
ion of  d  witness  as  an  expert  as  to  the  value 
of  the  trees.  He  lived  in  the  same  town , 
was  a  nurseryman ;  was  well  acquainted 
with  the  fruit  business,  and  had  heard  plain- 
tiff testify  in  relation  to  the  kind,  quality, 
and  product  of  the  trees,  but  had  no  per- 
sonal knowledge  of  them  himself.  //M, 
that  he  was  competent  to  give  an  opinion 
as  to  the  value  of  the  trees.  Whit  heck  v. 
Ne^o  York  C.  N.  Co.,  36  Bard.  (N.  V.)  644. 

358.  Value  of  grass.— Where  a  com- 
pany is  sued  for  setting  fire  by  sparks  from 
its  locomotive  and  thereby  damaging  land, 
fences,  and  grass,  it  is  proper  to  admit  evi- 
dence of  the  value  of  the  grass.  The  true 
measure  of  damages  is  not  necessarily  the 
difference  in  the  value  of  the  ground  before 
and  after  the  fire.  Gu//,  C.  &^  S.  F.  R.  Co. 
v.  Kluge,  4  Tex.  App.  {Civ.  Cas.)  577,  17  S. 

W.  Rep.  944. 

It  is  competent  for  the  company  to  prove 
that  the  grass  was  dry,  dead,  and  valueless 
at  the  time  it  was  destroyed.  Missouri Pac. 
R.  Co.  V.  Wise,  3  Tex.  App  (Civ.  Cas.)  461. 

e.  Matters  in  Mitigation  or  Reduction. 

359.  Generally.  ---  In  estimating  the 
damages  to  the  land  caused  by  the  burning 
of  the  sod  or  turf,  the  jury  cannot  take  into 
consideration,  in  mitigation  thereof,  the 
fact  that  the  destruction  of  the  turf  renders 
it  less  difficult  to  place  the  land  in  crop 
than  it  otherwise  would  have  been,  the 
owner  being  entitled  to  recover  damages 
according  to  the  injury  to  his  land  for  any 
lawful  purpose  to  which  he  might  have  ap- 
propriated it,  or  to  which  it  was  adapted. 
Ft.  Worth  &-  N.  O.  R.  Co.  v.  Wallace,  40 
Am.  e-  Ettff.  R.  Cas.  248,  74  Tex.  581.  12  5. 
W.  Rep.  227. 

300.  Prior  claina^ccs  awarded  in 
cuiideinnation  procecdiiiiars. — A  jury 
under  a  writ  of  atf  quod  damnum  to  assess 
the  damages  of  a  landowner  for  the  right  of 
way  of  a  railroad  company  over  his  land, 
under  a  provision  of  the  charter  of  the  com- 
pany, has  no  power  or  authority  to  impose 
any  legal  obligation  upon  such  landowner 
to  remove  a  barn  near  the  line  located  for 
the  railroad,  by  specifying  in  their  return  to 
the  writ  the  portion  of  the  damages  which 
had  been  assessed  and  awarded  to  him  for 
that  purpose,  and  which  he  had  duly  re- 
ceived from  the  company.  But  if  it  is 
aftaf  wards  set  en  (ire  and  destroyed  where 


it  then  stood,  by  reason  of  the  negligence 
of  the  company,  its  agents,  or  servants,  the 
fact  and  the  sum  so  awarded  and  paid  to 
him  may  be  taken  into  consideration  by 
the  jury  in  determining  the  amount  of  their 
verdict  in  an  action  brought  by  him  against 
the  company  to  recover  for  the  injury 
Jcffcris  V.  Philadelphia,  W.  6-  B.  R.  Co.,  -x, 
Houst.  {Del.)  447. 

301.  Iiiy:ht  to  deduct  insuraiit'o 
money.*— Gen.  St.  Conn,  g  3581  provides 
that  when  an  injury  is  done  to  the  property 
of  any  person  by  iire  from  the  locomotive, 
without  contributory  negligence  on  his  part, 
the  company  shall  be  held  responsible  in 
damages  to  the  extent  of  such  injury. 
Where  a  company  was  liable  under  this 
statute  for  the  destruction  of  the  plaintiff's 
property — held,  that  it  could  not  in  any 
form  secure  the  benefit  of  the  insurance 
held  by  him  upon  the  property.  Regan  v. 
New  York  <S»»  A^.  E.  R.  Co.,  49  Am.  &^  Eng. 
R.  Cas.  590,  60  Conn.  124,  22  All.  Rep.  503. 
— Approving  Hart  v.  Western  R.  Corp.,  13 
Mete.  (Mass.)  99.  Reviewing  Hall  v.  Nash- 
ville &  C.  R.  Co.,  13  Wall.  (U.  S.)  367  ;  Gales 
v.  Hailman,  11  Pa.  St.  515. — Reviewed  in 
Martin  v.  New  York  &  N.  E.  R.  Co.,  62 
Conn.  331. 

On  a  hearing  in  damages  upon  a  default, 
both  parties  must  be  confined  to  such  ques- 
tions of  damages  as  would  naturally  arise 
from  the  facts  stated  in  the  complaint.  The 
company  could  not,  on  such  a  hearing, 
properly  make  the  question  of  their  right 
to  a  reduction  or  extinguishment  of  the 
damages  by  reason  of  the  insurance  re- 
ceived by  the  plaintiff.  Reganv.  A'erv  York 
&•  A'.  E.  R  Co.,  49  Am.  &-»  Eng,  R.  Cas.  590, 
60  Conn.  124,  22  Atl.  Rep.  503. 

Vvliere  the  defendant  (as  tending  to 
show  a  motive  on  the  part  of  plaintiff  to 
cause  the  fire)  proves  that  the  plaintiff  re- 
ceived payment  of  an  insurance  policv  on 
the  property,  and  the  court  instructs  the 
jury  that  this  cannot  be  considered  in  re- 
duction of  damages  caused  by  defendant's 
negligence,  the  plaintiff  cannot  complain. 
Brookhaven  L.  &"  M.  Co.  v.  Illinois  C.  R. 
Co.,  68  Miss.  432,  10  So.  Rep.  66. 

In  an  action  upon  N.  H.  Gen.  Laws,  ch. 
162,  §  8,  for  the  destruction  of  property  by 
fire  from  a  locomotive,  the  defendants  are 
entitled  to  no  reduction  on  account  of  the 


*  See  also  ante,   1.38,    195 ;   FiRE   Insur 

ANCE,   11,   12. 
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plaintiff's  insurance,  if  the  insurer  has  paid 
nothing.  Smith  v.  Boston  &*  M.  R.  Co.,  63 
N.  H.  25. 

302.  where  buildings  and  fur- 
niture were  insured.— If  a  company 
negligently  burns  insured  buildings,  the 
owner's  damages  cannot  be  diminished  by 
reason  of  the  insurance.  Cunningham  v. 
Evansville  &*  T.  H.  R.  Co.,  23  A/n.  (5>»  Eng. 
R.  Cas.  347,  102  Ind.  478,  52  Am.  Rep.  683, 
I  A'^  E.  Rep.  Soo.— Rkvikwing  Sherlock  v. 
Ailing,  44  Ind.  184;  Ohio  &  M.  R.  Co.  v. 
Dickerson,  59  Ind.  317. — Briggs  v.  Nsiv  York 
C.  iS-  //.  R.  R.  Co.,  72  JV.  Y.  26. 

In  an  action  for  destroying  a  building,  the 
fact  that  it  was  insured,  and  thpt  ihe  insur- 
ance company  had  paid  the  loss,  is  not  ad- 
missible in  evidence  in  mitigation  of  dam- 
ages. Collins  V.  New  York  C.  &•  H.  R.  R. 
Co, ,  5  Nun  {N.  Y.)  503 ;  affirmed  in  7 1  N. 
V.  609,  >nem.  Hagan  v.  Chicago,  D.  &^  C.  G. 
T.  J.  R.  Co.,  49  Am.  &'  Eng.  R.  Cas.  670, 
S6  Mich.  615,  49  A'^.  IV.  /vV/.  509.  — FOLLOW- 
ING Perrott  v.  Shearer,  17  Mich.  48. 

A  person  having  his  house  and  furniture 
burned  from  the  carelessness  of  agents  of  a 
company  is  entitled  to  recover  the  entire 
amount  of  his  loss,  in  a  suit  against  ruch 
company,  notwithstanding  he  has  been  paid 
by  an  insurance  company  the  sum  for  wliich 
they  were  insured.  IVeber  v.  Morris  &*  E. 
R,  Co.,  TjSN.J.  L.  213,  12  Am.  Ry.Rep.\\\. 

8.   Verdict:  Judgment. 

303.  Verdict,  {jenerall,,  —If  the  jury 
cannot  find  a  ground  upon  which  to  charge 
the  defendant  with  negligence,  they  should 
render  a  verdict  in  its  favor.  McCaig  v. 
Erie  R.  Co.,  8  Hun  (N.  Y.)  599. 

Where  the  complaint  proceeds  upon  the 
theory  that  the  plaintiff's  injury  was  caused 
by  the  negligence  of  the  defendant  in  per- 
mitting rubbish  and  other  combustible  mat- 
ter to  accumulate  on  its  right  of  way,  from 
which  the  fire  escaped  to  the  land  of  the 
plaintiff,  while  the  verdict  rests  upon  the 
theory  that  the  injury  was  occasioned  by 
the  negligence  of  the  company  in  failing  to 
provide  its  engines  with  proper  spark  arrest- 
ers, a  judgment  for  the  plaintiff  based  there- 
on will  not  be  sustained.  Chicago,  St.  L.  &• 
P.  R.  Co,  v.  Burger,  124  Ind.  275,  24  A'^,  E. 
Rep.  981. 

Where  there  was  strong  testimony  that 
the  engine  was  in  perfect  order  and  proper- 
ly managed,  and  that  no  such  scattering  of 
fire  as  was  charged  was  probable,  but  there 


was  also  testimony  equally  positive  of  such 
an  escape  of  fire  as  indicated  both  a  defec- 
tive spark  arrester  and  careless  management, 
the  court  is  not  authorized  to  disturb  a 
verdict  as  contrary  to  what  we  might  possi- 
bly believe,  if  called  on  to  deciile,  the  facts. 
Rajno7uski  v.  Detroit,  B.  C.  &^  A.  R.  Co.,  74 
A/ich.  15,  41  A'.  JV.  Rrp.  S49. 

30*.  Sperial  liiidings.— An  interrog- 
atory inquiring  if  the  land  upon  which  the 
damages  were  committed  did  not  stand  on 
the  tax  duplicate  in  the  name  of  the  plain- 
tiff's husband  for  purposes  of  taxation,  is 
properly  rejected,  as  it  relates  to  no  issuable 
fact  in  the  case.  O/iio  e--"  A/.  R.  Co.  v. 
Trapp,  4  /nd.  A  pp.  69,  30  N.  E.  Rep.  812. 

A  special  finding  that  the  negligence  of 
defendant  which  caused  the  damage  to  the 
plaintiff  was  the  condition  of  its  locomotive 
engine,  is  within  the  allegations  of  the 
complaint,  alleging  that  "defendant  care- 
lessly and  negligently  ran  an  engine  along 
its  line  of  railway,  wliich  engine  then  and 
there  was  so  negligently  and  insufficient- 
ly constructed  and  equipped,  and  then  and 
there  was  so  negligently  and  carelessly  oper- 
ated by  the  defendant,  that  it  emitted  and 
threw  out  large  sparks  of  fire."  Smith  v. 
Chicago,  M.  S^  St.  P.  R.  Co.,  4  S.  Dak.  71, 
S5JV.   IV.  Rep.  717- 

A  special  finding  that  the  defendant  was 
negligent  in  leaving  ties,  gr;iss,  and  other 
combustii)l(;  material  on  the  right  of  way  is 
sufficient,  as  it  imports  that  the  defendant 
was  negligent  in  leaving  combustible  mat- 
ter on  the  right  of  way  and  that  such  negli- 
gence caused  the  fire,  although  there  was 
no  express  finding  in  the  special  verdict 
that  the  fire  originated  in  the  right  of  way, 
and  consequently  none  that  it  originated  in 
such  combustible  material.  Ahhot  v.  Gore,' 
40  //;//.  ^S-  En,:;.  R.  Cas.  244,  74  Wis.  Joy, 
43  A^.   IV.  Rep.'z^S. 

The  findings  are  inconsistent  where  a  jury 
specially  found  that  defendant  exercised  all 
reasonable  diligence  for  anticipated  burning 
of  the  property,  where  plaintiff  sought  tore- 
cover  for  hay  burned  three  miles  from  the 
track,  with  dry  grass  and  stubble  all  the  way 
between,  and  a  strong  wind  blowing.  Afan- 
hattan,  A.  &>  B.  R.  Co.  v.  Keeler,  32  Kan. 
163.4  Pac.  Rep.  143. 

Where  a  company  is  sued  for  injury  by 
fire  to  wire  fences,  a  special  finding  that  the 
wire  v/as  rendered  almost  useless  is  not  jus- 
tified bv  evidence  showing  that  it  retained 
its  original  strength  and  color,  and  was  in 
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use  up  to  the  time  of  trial.  Gulvestm,  H.  &^ 
S.  A.  R.  Co.  V.  Hatc/i,  ( Tix.  Civ.  App.)  22 
S.  IV.  Kep.  10. 

In  an  action  for  burning  a  barn  the  jury 
were  required  to  specially  find  whether  the 
company  was  guilty  of  negligence  which 
caused  the  loss,  and  if  so,  in  what  the  neg- 
ligence consisted.  The  jury  found  that  the 
company  was  negligent,  and  that  it  con- 
sisted "  in  not  using  proper  precaution  in 
handling  the  engine  to  prevent  the  extraor- 
dinary escape  of  sparks  in  passing  the  barn." 
Held,  that  the  finding  was  sufficiently  spe- 
cific. Caswell  V.  Chicago  &'  N.  W.  K.  Co., 
42  Wis.  193,  15  Am.  Ry.  Rep.  162, 

305.  JiKlg'iiient.  —  Wiiere  a  suit  is 
brought  for  destroying  grain  by  fire,  and  the 
complaint  alleges  that  300  bushels  in  the 
field  and  60  bushels  in  the  crib  were  de- 
stroyed, a  judgment  finding  that  440  bushels 
were  destroyed  in  the  field,  and  50  bushels 
in  the  crib,  with  a  recovery  of  the  value  as 
alleged,  will  be  set  aside.  Gulf,  C.  &>  S.  F. 
R.  Co.  V.  Thompson,  4  Tex.  App.  {Civ.  Cas.) 
219,  16  S,   IV.  Rep.  1 74. 

300.  by  default.— Where  a  rail- 
road is  sued  under  Conn.  Gen.  St.  §  3581, 
making  companies  liable  for  injuries  caused 
by  fire  communicated  from  their  engines, 
and  the  company  suffers  default,  and  is 
heard  on  the  question  of  damages,  the 
default  admits  that  the  fire  was  communi- 
cated to  plaintiff's  property  by  defendant's 
engine.  Martin  v.  Ne7o  York  &'  Af.  E.  R. 
Co.,  56  Am.  (S«»  Eng.  R.  Cas.  79,  62  Conn. 
33t.  25  All.  Rep.  239. 

307. uoii  ob.stailte  veredicto.— 

In  an  action  for  burning  a  house  and  the 
personal  property  in  it,  the  jury  found  gen- 
erally for  pl.-iintiff,  and  found  specially  that 
tb.;  ;  •  v.is  set  on  fire  by  sparks  from 
.1  JC'  .  ;■  .  ,  \.  t.ch  was  provided  with  an 
•n; Tjijrr,  f!F  \.;vo,  and  unsafe  spark  ar- 
'  xu\   \\    i   *.he  burnmg  could    have 

Df-M'  ■        Jie  use  of  a  proper  spark 

arrester;  \i\\..\.  t.iv;  sparks  entered  an  unoc- 
cupied upper  room  of  the  house  through  an 
open  window  fronting  the  railroad,  and  that 
the  open  window  contributed  to  the  burn- 
ing, but  that  plaintiff  was  not  negligent  in 
Ic.iving  it  open,  as  he  did  not  know  of  the 
use  or  presetice  of  the  defective  locomotive. 
Held,  that  the  comp  iny  was  not  entitled  to 
judgment  nan  obstante.  Louisville,  N.  A. 
»S->»  C.  R.  Co,  V.  Richardson,  66  Ind.  43. 
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FIXTURES. 
Right  of  lessee  to  remove,  see  Leases,  etc, 

7  a. 

1.  Test  of,  g:ciicrnlly.  —  Whether  a 
structure  is  a  fixture  or  not  depends  on  the 
nature  and  character  of  the  act  by  which  it 
is  put  in  Its  place,  and  the  purpose  for 
which  It  is  intended  to  be  used.  Atchison, 
T.  &^  S.  F.  R.  Co.  V.  Morgan,  38  Am.  &^ 
Eng.  R.  Cas.  658,  42  Art;/.  23.  4  L.  R.  A. 
284,  21  Pac.  Rep.  S09,  22  Pac.  Rep.  995. 

One  of  the  tests  of  whether  personal 
property  retains  its  character  or  becomes  a 
fixture  is  the  uses  to  which  it  is  put.  If  it 
is  placed  on  the  realty  to  improve  it  and 
make  it  more  valuable,  it  is  some  evidence 
tliat  it  is  a  fixture ;  but  if  it  is  placed  there 
for  a  use  that  does  not  enhance  the  value 
of  the  realty,  this  is  some  evidence  that  it 
IS  personal  property.  Atchison,  T.  &^  S.  F. 
A'.  Co.  V.  Morgan,  38  Am.  &>  Eng.  R.  Cas. 
658,42  A'an.  23,  4  Z.  R.  A.  284,  21  Pac.  Rep. 
S09,  22  Pac.  Rep.  995. 

2.  Actual  plij'sical  annexation.— In 
determining  what  is  a  fixture,  the  simple 
criterion  of  physical  annexation  is  so  limited 
in  Its  range  and  so  productive  of  cdntradic- 
tion  that  it  will  not  apply  with  much  force. 
Atchison,  T.  5-  S.  F.  R.  Co.  v.  Morgan,  38 
Am.  (S-  Eng.  R.  Cas.  65S,  42  Kan.  23,  4  L. 
R.  A.   284,  21  Pac.  Rep.  809,  22  Pac.  Rep. 

995- 

Actual  annexation  to  the  realty,  or  some- 
thing appurtenant  thereto,  is  the  condition 
upon  which  property, ordinarily  regarded  as 
personal  becomes  a  fixture  and  part  of  the 
realty.  The  intention  to  make  a  chattel  a 
part  of  the  realty  is  only  important  upon 
the  question  whether  the  owner  intended 
to  make  the  chattel  so  affixed  a  temporary 
or  a  permanent  accession  to  the  freehold. 
Williamson  v.  Neiv  Jersey  Southern  R.  Co., 
29  N.  /.  Eg.  311,  15  Am.  Ry,  Rep.  572;  re- 
versing 28  N'.  J.  Eg.  277. 

The  old  rule  that  all  things  annexed  to 
the  realty  become  a  part  of  it  has  been 
greatly  relaxed  in  modern  times  for  the  en- 
couragement of  trade,  manufactures,  and 
transportation.  Oregon  R.  &^  A'.  Co.  v.  Mo- 
sier,  14  Oreg.  519,  13  Pac.  Rep.  300,  58  Am. 
Rep.  321.— OuoirNG  Western  N.  C.  R.  Co. 
V.  Deal,  90  N.  Car.  1 1 1. 
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A  naked  trespasser  who  erects  on  the 
lcin»l  fixtures  which  constitute  a  part  of  the 
realty,  and  who  afterwards  removes  them 
without  the  consent  of  the  landowner,  is 
liable  in  damages  for  their  value.  Houston, 
E.  (3-  VV.  T.  R.  Co.  V.  Adams,  20  Am.  &^ 
Eng.  R.  Cas.  246,  63  Te.x.  200. 

3.  Constructive  aniiexntiou.— The 
doctrine  of  constructive  annexation  is  only 
applicable  to  cases  in  which  the  chattel,  by 
actual  annexation,  was  once  part  of  the 
realty,  and  has  been  temporarily  detached 
from  the  freehold  without  intent  to  sever  it 
therefrom.  Having  once  been  part  of  the 
realty,  a  removal  temporarily,  without  in- 
tent to  sever  permanently,  will  not  recon- 
vert the  chattel  into  personalty  and  destroy 
its  character  as  a  fixture.  Williamson  v. 
Nc%o  Jersey  Southern  R.  Co.,  29  N.  J.  Eq. 
31 1,  J  5  Am.  Ry.  Rep.  572 ;  reversing  28  N.J. 
Eq.  rjl. 

4.  What  arc  deemed  fixtures,  gen- 
erally.— The  material  used  in  the  con- 
struction of  a  railway  on  the  land  of  an- 
other, without  right  acquired  from  the  land- 
owner to  place  it  on  his  land,  does  not 
become  such  a  fixture  as  to  constitute  it 
the  property  of  the  landowner.  Preston  v. 
Sabine  Or'  E.   T.  R.  Co.,  70  Tex.  y7S,7  S. 

IV.  Rep.  825.— Following  Railroad  Co.  v. 
Hays,  5  Tex.  L.  Rev.  771.— Distinguished 
IN  Gulf,  C.  &  S.  F.  R.  Co.  V.  Dunman,  85 
Tex.  176. 

5.  Bridges  and  piers.— A  company 
with  bona  fide  intent  to  subsequently  com- 
mence proceedings  to  condemn  a  right  of 
way  across  certain  land,  entered  upon  such 
land  and  erected  its  track  and  a  bridge.  At 
the  time  of  making  the  entry  the  company 
did  not  know  positively  who  owned  the 
land,  nor  did  the  landowner  know  that  it 
was  his  land  that  was  being  intruded  upon. 
Hild,  that  in  the  subsequent  condemnation 
proceedings  the  company  was  not  required, 
in  making  just  compensation,  to  pay  the 
landowner  the  value  of  the  track  and  bridge 
previously  erected.  Albion  River  R.  Co.  v. 
Hesser,  44  Am.  &>  Eng.  R.  Cas.  125.  84  Cal. 
435.  24  Rac.  Rep.  288.— Approving  Cali- 
fornia Pac.  R.  Co.  V.  Armstrong,  46  Cal.  85. 
Explaining  United  States  v.  Monterey 
County,  47  Cal.  515.— Followed  in  San 
Francisco  &  N.  P.  R.  Co.  v.  Taylor,  86  Cal. 
246, 

Stone  piers  built  by  a  company  as  part  of 
its  railroad,  on  lands  over  which  it  has  ac- 
quired the  right  of  way  for  its  road,  do  not, 


though  firmly  imbedded  in  the  earth,  be- 
come the  property  of  the  owner  of  the  lands 
as  part  of  the  realty.  And  on  the  purpose 
of  completing  the  railroad  being  abandoned, 
the  company  may  remove  such  structures, 
as  personal  property.  VWigner  v.  Cleveland 
(S-  T.  R.  Co.,  22  Ohio  St.  563. 

O.  Building's,  depots,  warehouses.* 
— A  building  placed  on  land  of  another 
with  the  right  of  removal  is  a  personal  chat- 
tel, and  an  action  can  be  maintained  to  re- 
cover damages  for  an  injury  to  the  plain- 
tiff's building  standing  on  land  of  another. 
Laird  v.  Connecticut  &^  P.  R.  R.  Co.,  43  ^lin. 
Gr'  Eng.  R.  Cas.  63,  62  A".  H.  254,  13  Am.  St. 
Rep.  564. 

In  such  a  case,  where  the  landlord,  before 
the  expiration  of  the  term,  enjoins  the  re- 
moval of  the  building,  the  tenant  will  be 
allowed  a  reasonable  time  after  the  dissolu- 
tion of  the  injunction  within  which  to  de- 
mand and  remove  tlie  same.  Goodman  v. 
Hannibal  &>  St.  J.  R.  Co.,  45  Mo.  33.— DIS- 
TINGUISHED IN  Hunt  V.  Missouri  Pac.  R. 
Co.,  76  Mo.  115. 

The  authorities  are  to  the  effect  that  a 
depot  building  erected  by  a  railroad,  not 
for  the  purpose  of  improving  the  inheri- 
tance, but  to  aid  and  assist  the  company  in 
carrying  on  its  business,  is  a  trade  fixture, 
and  a  tenant  may  remove  such  fixtures  be- 
fore the  expiration  of  his  term.  But  after 
having  forfeited  its  estate  in  the  land,  and 
having  abandoned  its  possession,  the  rail- 
road cannot  remove  such  fixtures.  Carr  v. 
Georgia  R.  Co.,  74  Ga.  73. 

A  company  obtained  a  conveyance  of 
land  on  condition  that  it  was  to  be  used  for 
railroad  purposes.  The  company  erected  a 
depot  thereon,  but  subsequently  abandoned 
it,  and  the  landowner  sued  in  ejectment,  and 
the  company  appeared  and  disclainied  title 
to  the  land,  but  went  on  the  land  thereafter 
and  tore  down  the  depot  building  and  re- 
moved it.  Held,  that  the  company  was  lia- 
ble, even  though  the  building  was  a  trade 
fixture.     Carr  v.  Georgia  R.  Co.,  74  Ga.  73. 

After  a  company  had  obtained  a  decree  for 
the  condemnation  of  land  it  entered  upon 
it  and  erected  a  depot  without  the  knowl- 
edge of  the  landowner,  but  subsequently 
the  decree  was  declared  void.  Held,  that 
the  depot  was  a  part  of  the  realty,  and  not 

*A  depot  placed  on  lands  by  consent  of  the 
owner  is  not  a  fixture  antl  may  be  removed  by 
the  company,  see  25  Am.  &  Eng.  R.  Cas.  251, 
ahtr. 
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affected  by  the  fact  that  it  was  erected  on 
posts  so  that  it  might  easily  have  been  re- 
moved. J/u/U  V.  Missouri  Pac.  K.  Co.,  76 
A/o,  115.  —  Distinguishing  Goodman  v, 
Hannibal  &  St.  J.  R.  Co.,  45  Mo.  33.— Ex- 
PLAINKD  IN  Jacksonville,  T.  &  K.  W.  R. 
Co.  I'.  Adams,  28  Fla.  631. 

Where  a  company  erects  a  depot  on 
leased  lands,  with  the  consent  of  the  land- 
owner, it  does  not  become  part  of  the  free- 
liold,  and  the  company  may  remove  it  after 
the  lease  expires.  IVestirtt  N.  C.  K.  Co.  v. 
Dt\il,  90  ^V.  Car.  i  ic— Followed  in  Gud- 
yci  V.  Richmond  &  D.  R.  Co.,  43  Am.  & 
Eny.  R.  Cas.  606,  106  N.  Car.  481,  11  S.  E. 
Hop.  515.  Quoted  in  Oregon  R.  &  N. 
Co.  V.  Mosier,  14  Oreg.  519. 

\.  conveyed  to  a  railroad  company  a  right 
of  way  over  his  land,  and  afterward  A.,  B. 
&  C,  a  mercantile  firm,  erected  a  guano 
warciiouse  upon  this  right  of  way  by  per- 
iiii.s.si(jn  of  tiie  radroad  company.  After 
that  A.  conveyed  to  D.  land  which  in- 
cluded within  its  boundaries  the  site  of  the 
warehouse,  but  before  the  recording  of  D.'s 
deed  A.  and  B.,  by  deed,  sold  this  building 
to  C,  who  paid  his  money,  having  no  knowl- 
edge of  D.'s  deed.  In  an  action  brought  by 
D.  against  C.  for  the  possession  of  this  ware- 
house— /u'lii:{\)  that  the  action  could  not  be 
maintained  for  the  warehouse  as  a  fixture, 
for  fixtures  go  with  the  land  as  an  incident, 
and  plaintiff  was  not  entitled  to  the  imme- 
diate possession  of  the  land  ;  (2)  that  under 
the  facts  the  warehouse  was  personal  prop- 
erty and  did  not  become  a  fixture,  the  build- 
ers could  sell  it,  and  plaintiff  could  recover 
it  from  the  purchaser;  (3)  that  if  the  ware- 
house had  become  a  part  of  the  realty,  plain- 
tiff could  not  now  recover  it,  and  defendant 
would  be  protected  as  a  purchaser  for  valu- 
able consideration  without  notice.  E7ians 
V.  McLucas,  11  Am.  &•  Eng.  R.  Cas.  310,  15 
So.  Car.  67. 

7.  Pence  rails. — A  person  in  possession 
of  land  under  a  contract  of  purchase,  pro- 
viding that  a  failure  to  pay  shall  work  a 
complete  forfeiture  of  his  interest,  has  no 
riglit,  after  default,  to  sell  to  a  railroad  com- 
pany the  rails  used  to  inclose  the  land;  and 
if  the  company  removes  them,  it  is  a  tres- 
passer and  liable  to  the  vendor,  though  the 
rails  at  the  time  may  be  accidentally  de- 
tached from  the  land.  Hannibal  &*  St.  /. 
K.  Co.  V.  Crawford,  68  Mo.  80. 

8.  Pump  and  boiler.— Where  a  com- 
pany dug  a  well  and  put  in  a  pump  and  a 


boiler  for  the  purpose  of  filling  its  tank  on 
the  line  of  its  railroad,  and  used  the  same 
for  several  years,  believing  tlie  well  and  at- 
tachments were  upon  its  own  land,  when  it 
was  discovered  that  they  were  on  another's 
land,  the  company  could  remove  the  pump 
and  boiler  without  paying  the  owner  of  the 
land  therefor.  Atchison,  T.  &^  S.  /•".  A'.  Co 
v.  Morgan,  38  Am.  &>  Eng.  R.  Cuj.  65S,  42 
Kan.  23,  4  L.  R.  A.  284,  21  Pac.  Rep.  Soy,  22 
Pac.  Rep.  995. 

9.  Kollint;  stuck,  locomotives,  cars, 
etc. — The  engines,  cars,  and  rolling  stock  of 
a  railroad  are  chattels,  and  remain  so  after 
being  placed   on   the  track  for  operation. 

Williamson  v.  New  Jersey  Southern  R.  Co. , 
29  A^.  /.  ^^.311,  15  Am.  Ry.  Rep.  572  :  re- 
versing 28  A".  /.  Eq.  277.— Criticising  Mil- 
waukee &  M.  R.  Co.  V.  James,  6  Wall.  (U. 
S.)  750.  Reviewing  Scott  v.  Clinton  &  S. 
R.  Co.,  6  Biss.  (U.  S.)  529 ;  Farmers'  L.  «i 
T.  Co.  V.  St.  Joseph  &  D.  C.  R.  Co.,  3  Dill. 
(U.  S.)4i2;  State  Treasurer  v.  Somerville 
&  E.  R.  Co.,  28  N.  J.  L.  21. 

Railroad  cars  are  not  fixtures  as  between 
mortgagor  and  mortgagee.  Speiden  v.  Par- 
ker, 46  A'.  /.  Eq.  292,  19  At  I.  Rep.  21. 

The  locomotives,  cars,  etc.,  are  treated  as 
fixtures  of  the  road,  and  not  liable  to  seizure 
and  sale  for  municipal  taxes.  Elisabethtown 
(S-  P.  R.  Co.  V.  Elisabethtown,  1 2  Bush  [Ky.) 
233.— Reviewing  Phillips  v.  Winslow,  18 
B.  Mon.  (Ky.)  448. 

Wis.  Rev.  St.  ch.  79,  declaring  the  rolling 
stock  of  railroads  to  be  fixtures,  only  makes 
it  such  for  the  purpose  contemplated  in  the 
statute — i.e.,  to  enable  companies  to  create 
valid  liens  and  mortgages  thereon ;  and 
such  property  may  be  seized  and  sold  f',i- 
taxes  as  personal  property.  Chicago  &=  X. 
W.  R.  Co.  V.  Ft.  Howard,  21  U'is.  44.— 
Followed  in  Neilson  v  Iowa  Eastern  R. 
Co.,  51  Iowa  184,  714. 

10.  Telejfraiili  wires.— Whether  tele- 
graph poles,  wires,  and  instruments  become 
a  part  of  tiie  realty  may  depend  upon  the 
agreement  between  the  owner  of  the  land 
and  the  telegraph  company,  and  the  intent 
with  which  they  were  erected.  But  the  in- 
tention of  the  parties  is  not  the  only  thing 
to  be  considered.  The  nature  of  the  thing 
itself  is  to  be  looked  to,  and  the  rights  of 
subsequent  purchasers  and  creditors  must 
be  considered.  Western  Union  Tel.  Co.  v. 
Burlington  &^  S.  IF.  R.  Co.,  3  McCrary  ( U. 
5".)  130,  II  Fed.  Rep.  i. 

k    railroad  company  erected   telegraph 
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poles  along  its  right  of  way  and  put  two 
wires  thereon,  and  then  entered  into  an 
arrangement  with  a  telegraph  company  to 
put  on  a  third  wire  and  operate  tlie  line, 
the  railroad  company  agreemg  to  ijurchase 
the  extra  wire  and  property  belonging  to 
the  telegraph  company  at  the  expiration  of 
the  agreement.  Subsequently  the  properly 
of  the  railroad  was  sold  under  a  (urcclosure 
decree,  the  telegraph  company  being  made 
a  party.  Held,  that  the  wire  erected  by  the 
telegraph  company  became  real  estate  and 
passed  to  the  purchasers,  and  they  might 
enjoin  the  removal  of  such  wire  Xcw 
York,  O.  &*  H'.  A\  Co.  v.  Western  Union 
Tel.  Co.,  36  Hun  (A'.  1'.)  205. 

11.  Track  — Rails  laid  clown.*— A 
railroad  track  laid  down  upon  land  with  a 
view  to  its  permanent  improvement  or 
beneficial  enjoyment  is  a  fixture  and  part 
ot  tlie  realty.  Van  Keuren  v.  Central  R.  Co., 
38  N.J.  L.  165,  13  Am.  Ry.  Rep.  43. 

Iron  rails,  when  laid  on  a  track  and  so 
fastened  down  that  trains  can  pass  over 
them,  become  a  part  of  the  realty,  especially 
as  between  vendor  and  vendee,  unless  by 
agreement  between  them  they  are  to  remain 
personal  property.  Hunt  v.  Ray  Stale  Iron 
Co.,  97  Mass.  279. 

But  wherfe  rails  are  sold  to  the  company 
under  an  agreement  that  they  are  to  remain 
the  property  of  the  vendor  until  paid  for, 
they  continue  to  be  personal  propciiy  as 
between  the  vendor  and  subsequent  encum- 
brancers and  grantees  of  the  railroad  who 
had  notice  of  the  terms  of  sale,  but  not  as 
between  the  vendor  and  prior  mortgagees 
of  the  road  or  owners  of  land  over  which  it 
IS  built,  who  are  entitled  to  possession  of 
the  land  as  security  for  their  damages. 
Hunt  V.  Bay  State  Iron  Co.,  97  Mass.  279. — 
FoM-owiNG  Pierce  v.  Emery,  32  N.  14.  484; 
Haven  ?'.  Emery,  33  N.  H.  66.— Reviewed 
IN  Fifield  V.  Maine  C.  R.  Co.,  62  Me.  77. 

Where  the  owner  of  a  private  railway  laid 
his  track  across  a  strip  of  land,  with  the 
acquiescence  of  the  landowner,  for  a  tem- 
porary purpose,  the  iron  rails  so  laid  do  not 
become  fixtures  or  a  part  of  the  realty,  but 
remain  the  property  of  the  railroad  propri- 
etor, who  has  an  executed  license  to  use 
this  track,  and  who  may  remove  the  rails  at 
will.  De  Laine  v.  Alderman,  31  So.  Car. 
267,  9  S.  E.  Rep.  950. 

*  Rails,  ties,  spikes,  tools,  implements,  and 
furn'ture  as  realty,  see  note,  12  Am.  &  Eng.  R. 
Cas.  416. 


Having  such  executed  license,  the  track 
owner  may  peaceably  enter  upmi  the  land 
and  remove  the  rails  without  thereby  com- 
mitting a  trespass,  if  the  removal  dues  no 
injury,  even  if  forbidden  by  the  landowner 
so  to  enter.  De  Laine  v.  Alderman,  31  So. 
Car.  267,  9  S.  E.  Rep.  950. 

Railways  constructed  for  the  better  en- 
joyment of  a  colliery,  and  intended  to  re- 
main on  the  premises  as  auxiliary  to  tiie 
worKing  of  the  mines,  are  fixtures  and  are 
not  distrainable.  Turner  v.  Cameron,  39  Z. 
J.  Q.  B.  125,  L.  R.  5  ij.  B.  30b,  22  L.  T.  525, 
18  //'.  R.  544.    ■ 

A  father  of  several  minor  children,  who 
lived  with  him  and  had  no  general  guardian, 
was  life  tenant  in  certain  lands  with  the  re- 
mainder to  tile  children.  The  father  agreed 
in  writing  that  a  railroad  company  might 
enter  on  the  land  and  lay  its  track' pending 
an  assessment  ol  damages,  and  afterward 
agreed  to  convey  a  right  of  way  to  the  com- 
pany.- Subsequently  the  company  aban- 
doned the  right  of  way  and  removed  the 
track,  no  damages  having  been  paid.  Held, 
that  the  company  was  not  a  trespasser,  and 
the  removal  of  the  track  was  lawful.  Mc- 
A'air  v.  Rochester,  N.  Y.  &<>  P.  R.  Co...  38  A'. 
Y.  S.  R.  271,  14  iV.  Y.  Supp.  39,  59  Hun 
627. 

1 2.  Trade  fixtures.— Though  a  build- 
ing may  be  regarded  as  a  trade  fixture,  the 
company  has  no  right  to  remove  it  after 
title  to  the  land  has  reverted  to  the  original 
owner  by  reason  of  the  company  having 
abandoned  it  for  railroad  purposes.  Carr 
V.  Georgia  R.  Co.,  74  Ga.  73. 

The  roadbed  of  a  railway,  the  rails  fast- 
ened to  it.  and  the  buildings  at  the  depots 
arc  prima  facie  real  property;  but  under 
certain  circumstances  they  may  be  trade 
fixtures  and  be  treated  as  personal  property. 
Northern    C.  R.  Co.  v.  Canton  Co.,  30  Aid. 

347. 

A  company  obtained  a  license  to  build  a 
track  over  lands  under  a  reasonable  belief 
that  it  had  a  free  right  of  way,  but  subse- 
quently the  license  was  revoked  and  the 
owner  obtained  a  judgment  for  the  posses- 
sion of  the  land.  Held,  that  the  rails  and 
the  other  materials  used  in  constructing  the 
road  were  trade  fixtures,  and  might  be  re- 
moved as  personal  property.  Northern  C. 
R.  Co.  V.  Canton  Co.,  30  Md.  347. — Dis- 
tinguishing Farmers'  L.  &  T.  Co.  7'.  Hen- 
drickson,  25  Biirb.  (N.  Y.)  484;  State  v. 
Northern  C.  R.  Co.,  18  Md.  193. 
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FLAGMEN— FLOODING   LANDS,  1. 


FLAGMEN. 
As  fellow-servants  with  other  employes,  see 

Fei.low-sekvan IS,  U8o,  HH'J,  423. 
Contributory  negligence  at  crossing  where 

flagman  is  stationed,  sec  Ckossinus,  In- 

J  UK  IKS,  ETC.,  AT,   *2  V3. 

of  deceased,  in  action  for  causing  death, 

see  Death  hy  Wkongi'ul  Act,  218. 

Driving  street-car  against,  see  Street  Rail- 
ways, 5  18. 

Duty  to  look  and  listen  as  affected  by  failure 
to  provide,  see  Crossings,  Injuries,  etc., 

AT,  2«(J. 

at    stations  where  stationed, 

see  Crossings,   Injuries,  etc.,  ai-,  271>. 

Evidence  as  to,  in  actions  for  causing  death, 
see  Death  hy  Wrongful  Act,  225. 

Liability  for  failure  to  station  at  crossings, 
see  Crossings,  Injuries,  etc.,  at,  03- 
84 ;  Crossing  ok  Streets  and  High- 
ways, 21  ;  Streets  and  Highways, 
340  ;  Trespasser:    Injuries  to,  43. 


FLAG  STATIONS. 
Delivery  of  goods  at,  see  Carriage  of  Mer- 
chandise. 2«0,  353. 
Duty  to  designate,  see  Stations  and  Depots, 

32. 
provide    safe    means    of   egress    from 

train  at,   see  Carriage  of   Passengers, 

230. 
Expulsion  of  passengers  at,  see  Ejection  of 

Passengers,  OG. 
Injuries  to  passengers  at,  see  Carriage  of 

Passengers,  284. 
Right  of  conductor  to  refuse  to  stop  at,  see 

Carriage  of  Passengers,  252. 


FLAGS. 

Rule  of  company  respecting,  see  Employes, 
Injuries  to,  450. 


FLATS. 
Cost  of  filling  in,  as  an  element  of  land  dam- 
ages, see  Eminent  Domain,  077. 
Title  to,  see  Riparian  Rights,  4. 


FLOODING  LANDS. 

Action  for  damages  for,  see  Eminent  Doiiain, 

093. 
Actions  for,  when  barred  by  lapse  of  time, 

see  Limitations  of  Actions,  31,  56. 
As  an  element  of  land  damages,  see  Eminent 

Domain,  085. 
By  means  of  bridges,  see  also  Bridges,  etc., 

48. 
embankments  or  viaducts,  see  also 

Embankments,  4. 


Competency  of  evidence  of  damages  caused 

by,  see  also  Evidence,  55. 
Duty  to  prevent,  see  Culverts,  5. 
Evidence  under  the  pleadings  in  actions  for, 

see  Pleading,  lOO. 
Liability  for,  see  Culverts,  21-25  ;  Waters 

and  Wateucourses,  14. 

flooding  mines,  see  Minks,  i  ic,  13. 

—  of  lessor  road  for,  see  Leases,  eic,  47. 
Reservation  in  deed  of  right  to  flow  land,  see 

Deeds,  41. 
When  deemed  a  taking  of  lards,  see  Eminent 

Domain,  171. 

I.  DUTIES  AND  LIABILITIES  OF  THE 
COMPANY 972 

1.  Obstruct iitg  Flow  of  Water. 

courses 972 

a.  In  General 972 

b.  Bridges,  Culverts,  Em- 

bankments, etc 974 

c.  Floods  and  Freshets. .  977 

2.  Floodtn^r  Lands  with  Surface 

Waters 978 

a.  In  General 978 

b.  Obstructing  the  Flow 

of,  and  Accumulat- 
ing Surface  Waters.  980 

c.  Diverting  from  Ordi- 

nary Course  ;  Dis- 
chargingupon  Prem- 
ises of  Another 982 

3.  Destruction  of,  or  Injuty  to, 

Cattle  and  Crops 984 

II.  BEMEDIES 985 

1.  J^i/^/tt  of  Action  and  Defenses  985 

2.  Procedure 989 

3.  Damages 1000 

I.  DUTIES  AND  LIABILITIES  OF  THE 
COMPANY. 

I.  Obstructing  Flow  of  Watercourses.* 

a.  In  General. 

1.  Duty  to  afford  siifllcieiit  outlet 
for  water. — A  company  in  constructing 
its  road  over  a  natural  watercourse  is  re- 
quired to  leave  such  openings  as  are  suffi- 
cient to  afford  an  outlet  for  all  water  (from 
whatever  source  it  may  come,  and  in  times 
of  floods  and  freshets,  as  well  as  at  other 
times)  which  may  reasonably  be  expected 
to  flow  through  such  watercourse.  Union 
Trust  Co.  V.  Cuppy,  11  Ant.  &^  Efig.  R.  Cas. 
562,  26  Kan,  754. 

*  Overflow  of  streams,  see  note,  41  Am.  & 
Eng  R.  Cas.  9. 
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3.  I>i>B rce  of  vnrercqiiii'LMl  of  coui- 

piiiiy.— The  fact  that  a  raihoati  company 
hassecurcii  ariglilnf  wayyivcs  it  no  author- 
ity or  right  to  so  construct  its  road  and  cm- 
l;anknients  as  to  flocyd  the  lands  of  the  per- 
son over  wlKJse  premises  such  riglit  of  way 
is  granted.  Reasonable  care  in  construct- 
ing tlie  road  and  embankments  will  not 
excuse  it,  if  by  its  structures  it  causes  the 
land  to  be  overflowed  more  than  it  was 
before.  A'lifiiaiie  tS^*  i>.  Ji  Co.  v.  Horaii,  23 
///..///.  259. 

Wlien  the  causes  of  the  injuries,  such  as 
the  backing  of  water  at  a  culvert  at  the 
lime  of  an  unusual  rain,  arc  such  as  could 
not  be  anticipated  or  guarded  against  by  the 
exercise  of  ordinary  and  reasonable  fore- 
sight, care,  and  skill,  the  company  is  not 
liable.  Central  Trust  Co.  v.  Wabash,  St.  L. 
(>•  P.  R.  Co.,  57  Fed.  Rep.  441. 

3.  Coiiiiuiiiy '.s  liability,  generally.  — 
A  ccjinpany  is  not  liable  for  so  obstructing  a 
stream  as  to  flood  adjoining  lands,  unless  it 
appears  that  the  obstruction  was  wanton  or 
negligent,  or  that  the  company  could  have 
constructed  its  road  so  as  to  avoid  the 
injury  complained  of.  Wallace  v.  Colum- 
bia &^  G.  K.  Co.,  l\So.  Car.  62,  12  S.  E. 
Rep.  815.— Quoting  Tuttz^.  Port  Royal  & 
A.  R.  Co.,  28  So.  Car.  396,  5  S.  E.  Rep.  831. 

A  company,  after  having  constructed  its 
roadbed,  has  the  right  to  make  such  changes 
therein  as  experience  may  designate  as 
proper,  and  this  is  a  continuous  right;  but 
it  cannot  at  pleasure  make  an  improvement 
in  its  roadbed  which  will  interfere  with  the 
flow  of  the  waters  of  a  stream  without  ref- 
erence to  the  rights  of  others.  George  v. 
Wabash   Western  R.  Co.,  40  Mo.  App.  433. 

4.    illustratioii.s.— A   grant  of  a 

right  of  way  to  a  railroad  company,  with 
the  right  "to  change  watercourses,"  does 
not  authorize  the  company  to  divert  streams 
from  other  lands  upon  the  land  of  the 
grantor,  to  his  injury.  St.  Louis,  I.  M.  &> 
S.  R.  Co.  V.  Harris,  26  Am.  <S>»  E;:^^.  R.  Cas. 
60S,  47  ArU:  340,  I  5.  IV.  Rep.  609.  Minor 
V.  Jitifalo  &^  L.  H.  R.  Co.,  9  U.  C.  C.  P.  280. 

Defendants,  a  railway,  by  a  deed  from 
plaintifl,  in  consideration  of  ;^27,  obtained 
2 jVti  acres  of  plaintifl's  \z.x\A,  habendum  in 
the  deed  being  to  defendants,  to  their  sole 
and  only  use  forever,  "  to  be  used  for  the 
purpose  of  the  railway  company,"  said  sum 
being  in  full  compensation  for  the  land,  and 
the  company  so  using  it  as  aforesaid.  On 
the  land  defendants  built  their  railway  in 


such  an  unskilful  manner  as  to  cause  the 
water  Id  oveitlow  the  plaiiiiitl's  lands,  doing 
injury  to  his  crops.  Held,  thai  the  compen- 
sation paid  for  the  land  and  for  using  it  for 
purpoiiesj  of  the  railway  cannot  be  consiil- 
ered  as  paid  or  received  as  a  compensation 
for  sucli  an  unskilful  and  improper  con- 
struction thereof  as  would  cause  injury  and 
l(jss  to  plainlill.      I'a/ihorn  v.  Grand  TrunL 

R,  Co.,  9  U.  C.  C.  P.  264.— DlSTINClMSIIINd 

Knapp  V.  Great  Western  R.  Co.,  6  U.  C.  C. 
V.  187  ;  Patterson  v.  Great  Western  R.  Co., 
8  U.  C.  C.  1^  89. 

n.  CoiiiimiiyVs  liability  Niibstaii- 
tially  Huiiie  as  tliat  of  iitdtvidiials. — 
The  liability  of  a  railroad  company  is  sub- 
stantially the  same  as  that  of  an  individual 
for  torts  or  actionable  injuries  occiisioned 
by  its  improper  or  defective  consiruciion, 
and  for  obstructions  created  by  it  to  the 
natural  flow  of  water,  whereby  adjacent 
land  is  injured  in  its  culiivaiion.  Pourdier 
v.  Morgan's  L.  Sa^  T.  R.  Co.,  35  La.  .Inn.  947. 

O.  Ob.striictioii  of  natural  or  artifi- 
cial <lraiii-way.— If  by  the  construction  of 
the  road  water  be  ponded  upon  tlie  land,  the 
owner  may  recover  damages  if  the  ponding 
be  the  result  of  the  obstruction  of  a  natural 
or  artificial  drain-way;  otherwise  if  the  pond- 
ing be  the  result  of  an  alteration  of  the  pre- 
vious grade  of  the  land,  caused  by  the  con- 
struction of  the  roadbed.  Raleigh  Sf  A.  A. 
L.  R.  Co.  V.  Wicker,  74  N.  Car.  220. — Re- 
viewing Walkcrz/.  Old  Colony  &  N.  R.  Co., 
103  Mass.  10. — Applied  in  Little  Rock  & 
Ft.  S.  R.  Co.  V.  Chapman,  39  Ark.  463.  Fol- 
lowed IN  Durham  &  N.  R.  Co.  v.  Hullock 
Church,  44  Am.  Si  Eng.  R.  Cas.  151,  104 
N.  Car.  525,  10  S.  E.  Rep.  761.  Reviewed 
IN  Brown  v.  Carolina  C.  R.  Co.,  83  N.  Car. 
128. 

7.  Diverting  flow  of  stream.*— A 
charter  authority  to  cross  any  stream  in  a 
manner  not  to  impair  its  usefulness  or  value 
to  the  owner,  does  not  diminish  the  liability 
of  the  company  for  so  crossing  a  stream  as  to 
obstruct  and  divert  it  from  its  channel  and 
flood  the  adjacent  lands.  Brown  v.  Cayuga 
<S-  S.  R.  Co.,  12  A'.  Y.  486.— Appkoving 
Fletcher  v.  Auburn  &  S.  R.  Co.,  25  Wend. 
(N.  Y.)462.  Following  Lawrence  z/.  Great 
Northern  R.  Co.,  16  Q.  B.  643.— Applied 
IN  Lefurgy  v.  New  York  &  N.  R.  Co.,  21  N. 


*  Right  of  landowners  to  damages  from  over- 
flowing lands,  diverting  streams,  etc.,  see  note, 
4  Am.  St.  Rep.  403. 
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Y.  S.  R.  113,  so  Hun  606,  3  N  .Y.  Supp.  302. 
AiM'koVEU  IN  Robinson  v.  New  York  Si  E. 
R.  Co.,  27  Harb.  (N.  Y.)  512.  Disapi'Rovkd 
IN  nclliiiRcr  V.  New  York  C.  R.  Co.,  23  N. 
Y.  42.  DlSTINUUISHEO  IN  Sliittcn  V.  Dcs 
Moines  Valley  R,  Co.,  29  Iowa  148 ;  Way- 
land  V.  St.  Louis.  K.  C.  A  N.  R.  Co.,  1 1  Am. 
&  Knj{.  R.  Cas.  543,75  Mo.  548;  O'Connor 
V.  F(jn<l  du  Lac,  A.iii  P.  R.  Co.,  52  Wis.  526, 
LXI'I.AINKI)  IN  Cordiocion  Stone  Road  Co. 
V.  Hullilo,  N.  Y.  A  E.  R.  Co.,  51  N.  Y.  573. 
QUDTKi)  IN  McCleneglian  v.  Omaha  &  R. 
V.  R.  Co.,  37  Am.  &  luiy.  R.  Cas.  245,  25 
Neb.  523,41  N.  W.  Rep. 350.  Rkcuncii.ku 
IN  Coivy  7>.  Hu(Ial(j,  C.  &  N.  Y.  R.  Co..  23 
Harb.  482. 

When  a  company  have  rightfully  and 
properly  turned  a  stream  of  water,  tiiey  arc 
not  obliged  thereafter  to  observe  the  action 
of  the  water  and  so  protect  the  banks,  or 
take  other  timely  measures,  as  to  prevent 
the  encroachment  of  it  upon  neighboring 
lands.     Norrt's  v.  Virmont  C.  A'.  Co.,  28  /  V. 

99- 
8.  llackiii}?  wator.— Backing  of  water 

by  a  superlici.il   structure    so    as   to   flow 

lands  is  a  "  taking,"  and  entitles  the  owner 

to  compensation.    Puiiipclly  v.  Git-en   Jiay 

<5-  M.  Canal  Co.,  13  IVall.  {U.  S.)  166.— 

Approvkd  in  Gulf,  C.  &  S.  F.  R.  Co.  v, 

Eddins,  60  Tex.  656;  Eaton  v.  I3oslon,  C.  & 

M.    R.  Co.,    51     N.   H.    504.    QuoTF.i)    IN 

Staton  V.  Norfolk  &  C.  R.  Co.,  1 1 1  N.  Car. 

278. 

O.  Rcmoviii{;  or  excavatiii{ir  banks 
ol  Htreaiii. — A  railroad  company  is  liable 
for  so  excavating  and  cutting  away  the 
banks  of  a  stream  as  to  cause  it  to  over- 
fiovv  and  injure  adjoining  lands.  Robinson 
V.  New  York  <S-  E.  R.  Co.,  27  Barb.  (iV.  Y.) 
512. 

10.  Uolativc  rights  of  coiniiany 
and  hinilowncr  iiiider  Tarions  st.at- 
iites.  —  Under  the  laws  of  Minnesota  a 
company  obtaining  land  for  railroad  pur- 
poses has  absolute  control  of  it,  and  where 
the  taking  of  the  land  will  interfere  with 
the  improvement  of  the  landowner's  water 
power,  he  is  entitled  to  damages ;  and  a 
claim  by  the  company  that  he  may  conduct 
the  water  along  an  embankment  that  it 
proposes  to  erect  on  the  land  taken  will 
not  defeat  his  right  to  damages.  Lake  Su- 
perior &*  M.  R.  Co.  v.  Greve,  \^  Minn.  322 
(Gil.  299),  4  Am.  Ry.  Rep.  173,  8  Am.  Ry. 
Rep.  217. 

Mo.  Rev.  St.  1889,  §  2614,  requires  the  con- 


struction by  railroads  of  ditches  and  drains 
along  each  side  of  the  roadbed  only  f<jr 
the  purpose  of  connecting  the  same  witii 
ditches,  drains,  or  watercourses,  so  as  to 
alTord  suHkient  outlet  to  drain  and  carry 
off  the  water ;  and  where  such  matter  is 
fairly  submitted  to  the  jury,  with  evidence 
to  warrant  such  submission,  the  verdict  of 
the  jury  is  conclusiv  upon  the  appellate 
court.  Collier  v.  C/iica^o  &•  .1,  R,  Co.,  48 
A/o.  App.  3y8. 

Damages  caused  by  diversion  of  water 
are  not  covered  by  the  N.  C.  statute  (code,  §§ 
1943  f/ .ftY/.)  providing  for  the  acquirement 
of  rights  of  way  by  railroad  companies. 
Ward  V.  AlhemarU  &*  R.  R.  Co.,  112  N. 
Car,  168,  16  .S'.  /i".  ix'tp.  921. 

The  obstruction  of  the  flow  of  the  water 
in  the  construction  of  a  railway  is  contrary 
to  Tex.  Rev.  St.  art.  4171,  and  an  ncxinn 
lies  for  damages  for  it.  Ro.uii//ial  v.  7\ty- 
lor,  n.  &^  H.  R.  Co.,  79  7V.r.  325,  15  S.  li'. 
Rip.  26S. 

A  stream  diverted  into  a  new  channel  by 
the  commissioners  of  the  European  and 
North  American  Railway,  under  19  Vict. 
c.  17,  became  obstructed  in  consequence 
of  the  new  channel  lilling  up  and  overllow- 
ing  plaintiff's  land.  JAAl:  (i)  that  the  com- 
missioners were  bound  to  keep  the  channel 
open,  and  were  liable  to  action  for  the  dam 
age  to  plaintiff's  land ;  (2)  that  the  fact  of 
the  plaintiff  having  been  paid  by  the  c(jm- 
missioncrs  land  damages  fj)r  the  diversion 
of  the  stream  was  no  bar  to  his  recovering 
damages  for  their  subsequent  neglect  to 
keep  the  channel  open.  AIcLeod  v.  F.uro- 
pean  &*  N.  A.  R.  Co.,  12  New  Rrttn.  584. 

That  act  of  Canada  which  superseded 
the  commissioners  did  not  take  away  the 
right  of  action  against  them  where  the 
cause  arose  prior  to  the  passing  of  the  act. 
McLcod  V.  European  &»  N.  A.  R.  Co.,  12 
NcM  Rrun.  584.  — Foi.i.owiNr,  Bagnell  v. 
London  &  N.  W.  R.  Co..  7  H.  &  N.  423. 

b.  Bridges.  Culverts,  Embankments,  etc. 

11.  Bridges.*  —  The  ordinary  care 
which  a  railroad  company  is  bound  to  exer- 
cise in  building  bridges  is  that  degree  of 
care  used  by  reasonably  prudent  and  care- 
ful persons  engaged  in  such  work,  and  not 
such  care  as   is  f)rdinarily  possessed   and 

*  Liability  of  company  for  overflow  by  ob- 
structing a  stream  by  a  bridge,  see  44  Am  & 
Eno.  R.  Cas.  490,  abur.  See  also  Bridges, 
23,  33. 
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used  by  persons  in  like  employment.  So 
held,  in  an  acti<in  for  (loodiny  lands.  Cul- 
ver V.  Chicago,  A',  I.  &*  J'.  A'.  Co.,  38  Afo. 
Apt>.  130. 

Where  a  railroad  bridge  is  so  negligently 
constructed  acr<jss  a  river  as  to  form  an  un- 
lawful obstruction,  and  become  a  nuisance 
by  causing  an  overfhjw  of  the  river,  no 
right  of  action  accrues  to  the  landowner 
until  he  sustains  an  actual  injury  caused  by 
such  unlawful  obstruction — as  by  an  over- 
flow of  his  land.  Omaha  Cr*  A'.  V.  A,  Co.  v. 
Staiuh'H,  34  Am.  (S««  K/ig.  A.  Cas,  179,  22 
Nc(>.  343.35^'  '^-  /»V/.  183, 

The  purchasers  of  a  railroad  are  not  lia- 
ble for  damages  done  to  an  adjoining  land- 
owner by  having  his  lands  flooded  by  rea- 
son of  a  defect  in  the  construction  of  a 
railroad  bridge,  where  the  purchasers  have 
had  no  notice  of  the  defect,  and  no  request 
has  been  made  to  make  changes  therein. 
J'toria  &•  r.  U.  A.  Co.  v.  Jiarion,  38  ///. 
App.  469. 

la.  Culverts.*— Where  a  company,  by 
filling  up  a  trestle  under  their  road,  and  by 
making  ditches,  cattle-guards,  and  culverts, 
too  small  to  carry  off  the  water,  overflows 
adjoining  lands,  and  the  owner  thereof  sus- 
tains damages  by  reason  thereof,  the  com- 
pany is  liable  to  the  owner  for  the  amount 
of  the  damages  actually  sustained.  Missis- 
stppi  C.  R.  Co.  V.  Cariith,  51  Miss.  77.  Gulf, 
C.  &*  S.  F.  R.  Co.  V.  Hdsley,  20  Am.  <S-  Eiig. 
R.  Cas.  89.  62  Ti-.r.  593.  —  F(JI,I,owki)  IN 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Tait,  63 
Te.x.  223. 

Where  a  company  constructs  its  road 
across  a  basin  and  raises  an  embankment 
with  a  culvert  or  waterway,  through  which 
the  water,  collected  on  one  side  of  the 
road  from  the  adjacent  highlands  and  from 
tiie  overflow  of  a  creek,  passes  to  the  oth- 
er side  and  damages  adjoining  premises, 
the  company  is  liable  ,  and  the  liability  of 
the  company  remains  the  same,  so  far  as  the 
overflow  of  the  water  from  the  creek  con- 
tributes to  the  injury,  whether  the  company 
diverted  it  from  the  creek  by  building  an 
imperfect  bridge  or  not.  McCormick  v. 
Kansas  City,  Si.  J.  &^  C.  />'.  R.  Co.,  70  Mo. 
359.  35  ^^>"-  ^^^P-  431.— Approvinc.  Kauff- 
man  v.  Griesemer,  26  Pa.  St.  415.  Quoting 
Waffle  V.  New  York  C.  R.  Co.,  58  Barb.  (N. 

*  Obligation  of  company  as  to  culverts,  see 
note,  14  Am.  &  Eno.  R.  Cas.  271. 

Company  must  construct  necessary  culverts, 
see  note,  2o  Am.  &  Eng.  R.  Cas.  92. 


Y.)  413.  — Expi.AiNP.n  IN  Martin  v.  Benoist. 
20  Mo.  Ap|).  262.  Foi.i.dWKi)  i.\  Sliane  v. 
Kansas  City,  St.  J.  &  C.  B.  K.  d..,  5  Am. 
&  Fuig.  R.  Cas.  64,  71  Mo.  237,  36  Am.  Kep 
480.  OvKkuui.KU  IN  Abbott  %>.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co..  20  Am.  &  Eng. 
R.  Cas.  103.  S3  Mo.  271,  53  Am.  Rejj.  5S1. 

If,  when  a  railway  culvert  and  embank- 
ment are  being  constiuctcd  at  the  crossing 
of  a  stream,  it  is  known  that  extraordinary 
mundalions  caused  l)y  that  stream  have 
occurred  within  the  memory  of  man,  their 
re-occurrence  should  be  anticipated,  and  the 
construction  work  of  the  road  should  be  so 
done  as  to  make  provision  for  the  danger 
likely  to  result  from  such  work  should  such 
an  inundation  again  occur.  Cnilf,  C.  Cs^  S. 
F.  A.  Co.  V.  I'omeroy,  30  Am.  d^  /-'<<,'■.  A. 
Cas.  200,  67  7V.r.  498,  3  .V.  \\'.  Acp.  722. 

In  the  original  construction  of  a  railway, 
a  slough  was  spanned  by  a  trestle  which 
permitted  the  passage  tlirougli  the  riglit  of 
way  of  all  the  w;  ter  which  came  upon  it. 
Subsequently  a  solid  enhankment  was  built, 
which  took  the  place  o(  the  tnistlc  and  car- 
ried oir  the  water  into  a  neighboring  river. 
The  effect  of  the  embankment  was  to  render 
arable  certain  lands  south  of  the  track 
which  before  were  flowed.  Afterwards, 
owing  t(  the  increase  in  the  amount  of 
water  by  vhich  the  lands  of  adjoining  pro- 
prietors weie  flowed,  and  the  abiument  of  a 
bridge  being  in  danger  of  becoming  under- 
mined, the  com[)any  proposed  to  reopen  the 
culvert  throuph  the  embankment  and  allow 
the  water  to  fiow  the  land  the  other  side  ot 
the  track  as  before.  Plaintifl  then  brought 
suit  to  restrain  such  action.  ILld,  that  the 
company  had  a  right  to  do  so;  that  its  acts 
did  not  constitute  an  estoppel  against  it  in 
favor  of  the  proprietor  of  the  land  south  of 
the  track  ,  and,  consequently,  it  would  not 
be  restrained  at  the  suit  of  said  pro[)rictor. 
Kint;  v.  Chiaii^o,  B.  &•  Q.  A.  Co.,  26  Am.  &^ 
F.Hg.  R.  Cas.  600,  71  /owa  696,  29  A'.  JV. 
Aef>.  406. 

\\\. Hoort-ways. — Although  a  rail- 
way company  is  r.ct  required  by  its  act  to 
make  flood  openings  in  its  embankment  con- 
structed upon  low  lands  lying  near  a  river, 
and  cannot  be  compellable  by  mandamus 
to  make  them,  yet  if  proper  caution  to  pro- 
tect the  lands  lying  on  the  other  side  of  the 
embankment  requires  it  to  do  so,  the  land- 
owner may  maintain  an  action  for  the  flow- 
ing of  his  land  owing  to  the  company's  fail- 
ure to  take  this  precaution.     La-crcncc  v. 
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Great  .\ or  them  R.  Co.,\t  Q.  B.  643, 6  Railw, 
Cas.  656,  iS/w.  652,  20  L.y.  Q.  B.  293. 

14.   sluice-ways.— If  a  company, 

by  making  imperfect  sluices  or  other  pas- 
sages U  r  streams  over  whicli  they  pass,  in- 
jure, by  overflow,  the  land  of  an  adjoining 
proprietor,  the  company  is  bound  for  the 
damages  sustained  by  the  obstruction  of  the 
stream.  Mississippi  C.  Ji.  Co.  v.  Ulason,  51 
Miss.  234. 

While  companies  have  a  right  to  construct 
their  roads  over  streams,  leaving  sluice-ways 
for  the  passage  of  water,  they  must  do  so 
with  all  necessary  care  and  skill,  so  as  to 
save  the  adjacent  properties  from  any  in- 
jurious consequences  \'/!iIch  may  arise  on 
account  of  the  necessary  modilication  of  the 
natural  surface,  so  far  as  is  reasonably 
practicalile.  Drake  v.  Nnu  York,  L.  Sp'  IV. 
A'.  Co.,  75  //u/t  422,  27  N.  V.  Supp.  739,  57 
N.  V.  S.  A\  345. 

15.  Dams. — Where  a  company  main- 
tains a  dam  on  its  right  of  way  over  a  water- 
course, which  constitutes  a  nui^  ince  in 
causing  the  water  to  overflow  adjoining 
land,  it  is  liable  therefor,  althougii  the  dam 
was  originally  erected  by  the  county,  under 
legislative  authority.  Payne  v.  Kansas  City, 
Si.  /.  &*  C.  B.  A'.  Co.,  112  Mo.  6,  20  S.  JV. 
Rep.  322.-- -Reviewing  Eaton  w.  Boston,  C. 
&  M.  R.  Co.,  51  N.  H.  504. 

IG.  Eiiibaiik.neiits.*— Where  a  com- 
pany, in  constructing  its  road  over  a  nat- 
ural watercourse,  makes  and  maintains  a 
solid  embankment  across  such  stream,  with 
an  insufficient  ' ''.Ivert  or  opening  to  permit 
the  free  passa.'  of  water,  or  suffers  such 
opening  to  be  so  constructed  as  in  ordinary 
floods  and  freshets  to  throw  the  water  back 
and  inundate  the  'ands  above,  it  will  be 
liable  in  damages  to  the  landowner,  in  an 
action  on  the  case.  In  such  case,  the  pay- 
ment of  damages  to  the  owner  or  to  his 
grantor,  either  in  a  proceeding  to  condemn 
or  in  an  action,  will  afford  no  bar  to  sub- 
sequent damages.  0/iio  &^  M.  R.  Co.  v. 
Wachtcr,  l\  Am.  &*  Eni^.  R.  Cas.  194,  123 
///.  440,  15  A^.  E.  Rep.  279;  affirming  23 
///.  App.  415.— Followed  in  Ohio  &  M. 

*  Liability  of  company  for  flooding  lands  by 
embankments,  see  note,  47  Am.  Rkp.  296.  See 
also  34  Am.  &  Eng.  R.  Cas.  156,  absfr.;  52  Id. 
JlS,  <'/>sfr  ;  58  /(/.  662,  iifisfr. 

I.ialjility  for  raising  t-mbankment  so  as  lo 
divert  siirfac;  uaier,  see  29  Am.  &  Eng.  R. 
Cas.  525,  ahstr.;  58  /</.  639,  a/istr.  See  also 
Emb.vnkmknts,  4. 


R.  Co.  V.  Singletary,  34  111.  App.  425, 
Quoted  in  Chicago  &  A.  K.  Co.  v.  Hen- 
neberry,  42  111.  App.  126;  Oiiio  &  M.  R. 
Co.  V.  Elliott,  34  111.  App.  589. — (Jii/f,  C.  iSm 
i".  F.  R.  Co.  V.  /ones,  3  Te.v.  App.  {Civ.  Cas.) 
39.— Following  Gulf,  C.  &  S.  F.  R.  0>.  v. 
Donahoo,  59  Tex.  128;  Ft.  Worth  &  D.  C. 
R.  Co.  V.  Scoit,  2  Tex.  App.  (Civ.  Cas.)  137. 

A  purchaser  from  a  company  of  a  lot  sub- 
ject to  overflow,  caused  by  an  embankment 
!:ept  up  by  the  railway  company  and  ixist- 
ing  at  the  time  of  the  sale,  might  reasonably 
presume  that  the  company  had  availed  it- 
self of  competent  engincciing  skill,  and  had 
so  constructed  its  works  as  not  to  impede  the 
natural  flow  of  the  water.  Sellers  v.  Texas 
C.  R.  Co.,  48  Ant.  &^  Eng.  R.  Cas.  77,  Si  Te.x. 
458,  17  ^.  W-  AV/.  32. 

A  railroad  corporation  is  not  liable  for 
damages  to  any  person  from  the  overflow  of 
the  water  of  a  stream,  caused  by  the  neces- 
sary and  proper  elevation  of  its  roadbed, 
not  sn  the  channel  of  the  stream,  but  upon 
its  own  land.  Moyer  v.  A'lW  York  C.  &>//. 
R.  R.  Co.,  8  Ant.  &•  Eng.  R.  Cas.  531,  88  yV. 
Y.  351 ;  reversing  24 /J un  138.— Following 
Bellinger  v.  New  York  C.  R.  Co.,  23  N.  Y. 
47.  —  Explained  in  O'Conneil  ta  East 
Tenn..  V.  &  G.  R.  Co.,  87  Ga.  246. 

17.  Levees.— The  grant  of  a  right  of 
way  across  one's  lands  to  a  company  is  no 
license  to  it  to  overflow  the  grantor's  lands 
by  the  unskilful  construction  of  a  levee  on 
the  right  of  way.  St.  Louis,  I.  M.  &->  .S".  A'. 
Co.  V.  Morris,  5  Am.  &*  Eng.  R.  Cas.  48,  35 
Ark.  622. 

A  company  which,  without  authority,  has 
destroyed  a  levee  and  built  another  at  a  dif- 
ferent place,  which  soon  after  gives  way,  is 
liable  to  the  landowners  for  the  consequent 
damages.  Hotard  v.  Texas  &>  P.  R.  Co., 
36  La,  Ann.  450. 

18.  Trestles. — A  company  has  not  the 
right  to  fill  up  trestle  work  away  from  the 
main  channel  of  a  river,  if  by  so  doing  the 
overflow  of  water  will  be  increased,  to  the 
damage  of  landowners  in  times  of  freshet. 
A'oc  V.  Chicago,  B.  &*  Q.  R.  Co.,  76  Io7ua  360; 
41  A'.  W.  Rep.  42.— Following  Sullens  v, 
Chicago,  R.  I.  &  P.  R.  Co.,  74  Iowa  659; 
Moore  v.  Chicago,  B.  &  Q.  R.  Co.,  75  Iowa 
263. 

19.  Walls.  —  Where  adjoining  propri- 
etors join  in  building  a  wall  along  a  river  to 
prevent  the  overflow  of  low  land,  and  each 
proprietor  fronting  on  the  river  is  bound  to 
keep  up  the  portion  of  the  wall  on  his  own 
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land,  a  railroad  company  suj6u;i;:j;:Lly  pur- 
chasing the  land  along  the  river  is  bound  to 
maintain  the  wall,  and  is  liable  for  lands 
flooded,  for  allowing  a  portion  of  the  wall  to 
become  defective.  Savannah,  F.  &*  VV.  R. 
Co.  V.  Lawton,  75  Ga.  192. 

c.  Floods  and  F"reshets, 

20.  Geiierallj'.* — The  use  of  such  care 
as  a  prudent  man  would  exercise  in  refer- 
ence to  his  own  affairs  requires  that  a  rail- 
way company,  in  the  construction  of  its 
road,  should  take  into  account  the  probabil- 
ities of  overflows;  and  in  estimating  these, 
it  must  consider  what  effect  the  size  and 
length  of  the  river  near  whicli  it  is  building 
may  have  in  producing  tliem,  as  well  as  the 
number  and  frequency  of  former  fresiiets. 
The  company  may  not  be  required  to  pro- 
vide against  an  unprecedented  rise  in  the 
river,  but  that  cannot  be  called  unprece- 
dented which  has  for  more  than  a  quarter 
of  a  century  occurred  every  tliree,  four,  or 
five  years;  nor  can  that  be  called  extraordi- 
nary which  is  but  the  natural  result  of  the 
length  and  size  of  the  river,  taken  in  con- 
nection with  a  fall  of  water  liable  to  occur 
at  intervals,  though  separated  from  each 
other  by  several  years.  Gulf,  C.  t&-»  S.  F.  R. 
Co.  V.  HoUiday,  65  Tex.  512. 

21.  Coiiipany,  when  liuhlc— If,  in 
the  case  of  an  obstruction  of  a  river  or  other 
watercourse,  such  as  a  bridge,  it  appears 
that  the  injury  resulting  therefro:n  to  an 
adjoining  owner  arose  from  causes  whicli 
might  have  been  foreseen,  such  as  or- 
dinary periodiCii!  freshets,  he  whose  super- 
structure is  tlie  immediate  cause  of  the 
mischief  is  liable  for  the  damage.  On  the 
otiicr  iiand,  if  the  injury  is  occasioned  by 
an  act  of  Providence,  which  could  not  have 
been  anticipated,  no  person  can  be  liable. 
Ohio  &^  M.  R.  Co.  v.  Thillman,  143  ///.  127, 
32  .V.  E.  R'-^.  529. 

Althoug..  a  rainfall  may  be  more  than 
ordinary,  yet  if  it  be  such  as  has  occasion- 
ally occurred,  and,  it  may  be,  it  is  to  be  fore- 
seen that  at  irregular  intervals  it  may  oc 
cur  again,  it  is  the  duty  of  those  changing 
or  restraining  the  flow  of  water  to  provide 
against  the  consequences  that  will  result 
from  it.  Ohio  &'  M.  R.  Co.  v.  Ramey,  139 
///.  9,  28  A'.  E.  Rep.  1087  :  affirming  39  ///. 
App.  409, 

*  Washing  away  embankments  by  extraordi- 
nary floods,  see  note,  12  Am,  &  Eng.  R.  Cas.  196. 
5  D.  R.  D.— 62. 


If  a  company  erects  u  solid  eniLai.kincnt 
over  bottom  lands  and  across  a  branch  of 
a  natural  watercourse,  without  providing 
proper  outlets  for  the  water,  it  cannot  avoid 
liability  for  an  mjury  caused  by  flooding  tlie 
adjacent  lands  on  the  ground  that  it  was  an 
extraordinary  flooii.  Ohio  &>  M.  R.  Co.  v. 
Nuet-icl,  43  ///.  App.  108. 

By  Texas  Rev.  St.  art.  4171,  railway  com- 
panies are  required;  in  constructing  their 
roads,  to  take  into  consideration  the  natural 
lay  of  the  land,  and  to  construct  culverts 
and  sluices  necessary  for  its  proper  drain- 
age. In  tliis  respect  they  must  use  proper 
care,  so  as  not  to  obstruct  the  waters  of 
ordinary  floods  to  the  damage  of  adjacent 
lands.  Gulf,  C.  &^  S.  F.  R.  Co.  v.  Hollitiay, 
65  Tex.  512. —Distinguished  IN  Trinity  & 
S.  R.  Co.  %i.  Meadows,  39  Am.  &  Eng.  R. 
Cas.  29,  73  Tex.  32,  3  L.  R.  A.  565,  1 1  S.  W. 
Rep.  145. 

22.  Cunipauy  not  res]ioii.sil»k>  for 
resiilLs  of  extraordinary  llootls.*  — 
VVliere  a  ct^mpany  has  exercised  ordinary 
care  in  the  construction  of  its  road,  includ- 
ing its  bridges  and  culverts,  and  is  not 
guilty  of  negligence  thereafter,  it  is  not  lia- 
ble for  damage  to  an  adjacent  landowner 
caused  by  an  extraordinary  flood  choking 
up  or  washing  out  the  channel  of  a  sueam. 
Illinois  C.  R.  Co.  v.  Bethel,  11  ///.  App.  17. 
Central  Trust  Co.  v.  Wabash,  St.  L.  iS^  /'.  R. 
Co.,  58  Am.  (S^  Eng.  R.  Cas.  642,  57  Fed. 
Rep.  441. 

A  railroad  Company,  in  constructing  its 
road  and  works,  is  bound  to  bring  to  their 
execution  the  engineering  knowledge  and 
skill  ordinarily  know"  and  practised  in  sucii 
works.  There  is  no  liability  on  a  company 
for  not  constructing  a  culvert  so  as  to  pass 
extraordinary  floods.  Baltimore  &>  O.  R. 
Co.  V.  Sulphur  Spring  I.  S.  Dist.,  2  Am.  &^ 
Eng.  R.  Cas.  i66,  96  Pa.  St.  65,  42  Am.  Rep. 
529. 

It  is  not  culpable  negligence  on  the  part 
of  a  railroad  company  in  the  construction 
of  its  roadbed,  track,  and  culverts,  if  it  has 
failed  to  provide  against  sucii  extraordinary 
and  unprecedented  storms,  flood,  or  other 
inevitable  casualties  caused  by  the  hidden 
forces  of  nature,  unknown  to  common  ex- 
perience, and  which  could  not  have  been 
reasonably  anticipated    by   that  degree  of 


*  Company  not  bound  to  provide  against  ex- 
traordinary floods,  see  note,  30  Am.  &  Eng.  R. 
Cas.  199. 
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engineering  skill  and  experience  required 
in  the  prudent  construction  of  such  rail- 
ways. Libby  v.  Maine  C.  R.  Co.,  85  Me.  34, 
26  Atl.  Rep.  943.  Gttlf.  C.  &^  S.  F.  R.  Co. 
V.  Pool,  34  Am.  &>  Eng.  R.  Cas.  1 87,  70  Te.r. 
713,  8  S.PT.  Rep.  535.— Followed  in  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Preston.  74  Tex.  181, 
1 1  S.  W,  Rep.  I  \o%.— Sabine  6-  E.  T.  R.  Co. 
V.  Brousard,  34  Am.  &*  Eng.  R.  Cas.  199, 
69  Tex.  617,7  S.  '^-  R^P-  374- 

Where  the  evidence  shows  that  the  rains 
which  caused  land  to  be  flooded  were  those 
commonly  coming  in  very  rainy  seasons, 
and  therefore  they  might  be  expected,  it  is 
the  duty  of  the  company  to  provide  against 
them  ;  and  they  could  not  be  termed  ex- 
traordi  lary  and  unexpected  floods,  such  as 
to  be  called  the  act  of  Providence,  and  to 
relieve  the  company  from  liability.  Kanka- 
kee &>  S.  R.  Co.  V.  Horan,  23  ///.  App.  259. 

2.*J.  illiistratioiiis,— If  a   properly 

constructed  railroad  bridge  over  a  stream 
be  washed  out  by  an  extraordinary  flood, 
leaving  d3ris  upon  the  adjacent  lands,  the 
company  is  not  bound  to  remove  such 
dt^bris  ;  and  if  such  d3ris  divert  the  stream 
in  a  subsequent  freshet,  whether  extraor- 
dinary or  only  ordinary,  the  company  is  not 
liable.  Illinois  C.  R.  Co.  v.  Bethel,  1 1  ///. 
App.  17.— Distinguished  in  Illinois  C.  R. 
Co.  V.  Heisner,  45  111.  App.  143. 

Where  the  act  of  God,  as  an  unpre- 
cedented storm,  is  the  cause  of  a  loss,  it  is 
not  enough  to  show  that  the  defendant's 
negligence  was  also  an  active  agent  in 
bringing  about  the  loss,  and  that  the  loss 
would  not  have  occurred  without  it.  So 
where  a  company  is  charged  with  flooding 
lands,  and  it  appears  tliat  it  was  due  to  an 
unprecedented  storm  and  rainfall,  it  is  error 
to  instruct  the  jury  to  find  for  the  plaintiff, 
if  they  believe  that  the  defendant's  negli- 
gence contributed  to  the  loss  by  leaving  the 
stumps  of  piling  in  a  stream  where  a  bridge 
had  been  built,  which  caught  drift  and 
threw  the  water  out  of  the  channel.  Cole- 
man V.  Kansas  City,  St.  J.  &•  C.  B.  R.  Co., 
36  Mo.  App.  476. 

Where  a  railroad  company  buys  a  Ltate 
canal,  it  has  a  right  to  bring  the  canal  to 
the  highest  degree  of  usefulness  and  pros- 
perity, and  is  not  liable  for  consequential 
datiiages  during  an  unusual  flood,  by  reason 
of  its  having  raised  a  dam  across  a  river. 
Freeland  v.  Pennsylvania  R.  Co.,  66  Pa.  St. 
91. 

Over  thirty  years  prior  to  the  injury  com- 


plained of,  a  company  constructed  an  em- 
bankment with  a  substantial  stone  culvert 
across  a  stream,  dry  in  rainless  weather,  but 
which,  in  times  of  heavy  rains,  drained  sev- 
eral square  miles  of  land  and  discharged 
large  quantities  of  water.  Two  years  be- 
fore the  injury  in  question  there  was  a 
heavy  rainfall  which,  not  finding  sufiicient 
outlet  through  the  culvert,  backed  up  and 
injured  property  of  the  interveners.  At 
the  time  of  the  injury  in  question  the  back 
water  again  damaged  property  of  the  inter- 
veners, broke  down  the  embankment,  and 
carried  away  a  large  quantity  of  lumber. 
The  company  which  had  constructed  the 
embankment  was  foreclosed,  and  its  prop- 
erty subsequently  passed  into  the  hands  of 
defendant  company,  which  had  operated 
the  road  for  about  eleven  years  prior  to  the 
injury  complained  of.  On  several  occa- 
sions since  the  building  of  the  embankment 
and  culvert,  the  capacity  of  the  culvert  was 
overtaxed  and  the  wnter  backed  up,  but  no 
serious  damage  was  done,  with  the  excep- 
tion of  that  already  stated.  The  floods 
which  produced  the  injury  of  two  years 
prior  followed  in  the  path  of  a  cyclone,  and 
the  flood  which  caused  the  damage  for 
which  recovery  was  sought  resulted  from 
unusual,  extraordinary,  and  unprecedented 
rainfalls.  Held,  that  defendant  was  not 
liable  because  of  the  extraordinary  nature 
of  the  causes  of  the  damage,  which  were 
such  that  they  could  not,  in  the  exercise 
of  reasonable  diligence  and  foresight,  be 
guarded  against.  Central  Trust  Co.  v.  Wa- 
bash, St.  L.  &-  P.  R.  Co.,  58  Am.  6-  Eng. 
R.  Cas.  642,  57  Fed.  Rep.  441. 

2.  Flooding    Lands  with   Surface   Waters, 
a.   In  General. 

24.  Ri^^lits  of  the   coinpaiiy."' — An 

owner  may  improve  his  land  for  the  purpose 
for  which  sucli  land  is  ordinarily  used,  and 
may  do  what  is  necessary  for  that  purpose. 
He  may  build  upon  it  or  raise  or  lower  its 
surface,  even  though  the  effect  may  be  to 
prevent  surface  water  which  before  flowed 
upon  it  from  coming  upon  it.ortodraw  from 
adjoining  land  surface  water  which  would 
otherwise  remain  there,  or  to  shed  surface 

*  The  law  of  surface  waters,  sec  note,  20  Am. 
&  Eng.  R.  Cas.  114. 

Duty  of  company  as  to  surface  waters,  see 
note,  14  Am.  &  Eno.  R.  Cas  288. 

Damase  by  surface  water  under  peculiar  cir- 
cumstances, see  note,  17  Am.  &  Eng.  R.  Cas.  71. 
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water  over  land  on  which  it  would  not 
<jtherwise  go ;  and  it  makes  no  difference 
that  the  water  shed  over  other  land  passed 
to  it  in  a  stream  instead  of  in  a  diffused 
manner.  Brown  v.  Winona  &'  S,  lY^i  A'. 
Co.,  II  Minn.  259, 55  A';  W.  Rep.  123.— Q15ot- 
INGAND  FOLLOWING  O'Briens.  St.  Paul,  25 
Minn.  331.  Reviewing  Rowe  v.  St.  Paul, 
M.  &  M.  R.  Co.,  41  Minn.  384,  43  N.  W. 
Rep.  76. 

Tlie  right  of  way  to  the  land  upon  which 
'.i  road  is  constructed,  together  with  a  hun- 
dred feet  on  each  side  of  the  centre  of  said 
road,  endows  it  with  no  rights  beyond  those 
■expressed.  All  lands  are  of  necessity  bur- 
<iened  with  the  servitude  of  receiving  and 
discharging  all  water  which  flows  down  to 
them  from  lands  on  a  higher  level.  Car- 
riger  v.  East  Tenn. ,  V.&'  G.  A'.  Co.,  7  Lea 
( Tenn.)  388. 

The  owner  of  land,  for  the  purpose  of 
securing  or  protecting  its  reasonable  use 
and  enjoyment,  may  obstruct  or  divert  sur- 
face waters  thereon,  and  which  have  come 
down  from  higher  levels,  by  embankments, 
ditthes,  drains,  culverts,  and  other  construc- 
tions, and  in  doing  so  may  lawfully  hinder 
the  natural  flow  of  such  waters  and  turn 
the  same  back  upon  or  off  onto  and  over 
the  lands  of  other  owners,  without  liability 
for  injuries  ensuing  from  such  obstruction 
or  diversion.  Johnson  v.  Chicago,  St.  P., 
M.  6-  O.  R.  Co.,  80  Wis.  641,  50 ^V.  W.  Rep. 
771.— Quoting  Lessard  v.  Stram,  62  Wis. 
112. 

The  right  of  drainage  of  surface  water 
does  not  exist  jure  natura,  and  the  princi- 
ples applicable  to  streams  of  running  water 
do  not  extend  to  the  flow  of  surface  water. 
Crewson  v.  Grand  Trunk  R.  Co.,  27  U.  C.  Q. 
B.  68. 

25 casement  by  prescription.* 

— Twenty,  and  not  seven,  years  is  the  pe- 
riod of  prescription  for  an  easement,  such 
as  a  right  of  way  or  servitude  of  overflow. 
Louisi'ille  &*  N.  R.  Co.  v.  Hays,  14  Am.  &* 
Eng.  R.  Cat.  284,  1 1  Tea  ( Tenn.)  382, 47  Am. 
AV/.  291.— DiSTiNGUiSHKD  IN  Louisville  & 
N.  R.  Co.  V.  Mossman,  90  Tenn.  157. 

To  constitute  a  prescriptive  right  in 
favor  of  a  com[)any  to  overflow  the  lands  of 
another,  by  maintaining  an  insufficient  and 
negligently  constructed  bridge  upon  its  right 

*  Acquisition  of  riKht  lo  flood  lands  by  pre- 
scription, see  note,  48  Am.  &  Eng.  R.  Cas.  80. 
See  a.\so  fast,  51> 


of  way,  it  is  not  enough  to  show  that  the 
bridge  has  been  maintained  in  the  same 
manner  for  twenty  years,  but  it  must  be 
shown  that  there  has  been  a  lapse  of  twenty 
years  since  such  an  invasion  of  the  adjoin- 
ing proprietors  rights  as  resulted  in  the 
accruing  to  him  of  a  cause  of  action  there- 
for. Siierlock  v.  Louisville,  N.  A.  G^  C.  R. 
Co.,  115  Ind.  22,  14  West.  Rep.  843, 17  ..V.  E. 
Rep.  171. 

20.  Company's  duty  to  build  cul- 
verts, etc.— Texas  Rev.  St.  art.  41 71,  reg- 
ulating the  manner  in  which  a  company 
should  construct  its  roadbed,  so  far  as  the 
necessary  drainage  to  land  is  concerned,  was 
intended  to  furnish  a  simple  rule  to  adjust 
the  rights  of  persons  whose  property  might 
be  damaged  by  water  not  confined  in  wa- 
tercourses, by  reason  of  tlie  construction  of 
the  railroad,  and  to  compel  railway  compa- 
nies, by  constructing  the  necessary  sluices 
and  culverts  in  accordance  with  the  natural 
lay  of  the  land,  to  prevent  any  such  damage 
from  arising.  Gulf,  C.  &*  S.  F.  R.  Co.  v.  Hels- 
ley,  20  Am.  &»  Eng.  R.  Cas.  89,  62  Tex.  593. 

Where  a  company  fails  to  construct  prop- 
er culverts  to  carry  off  water,  and  causes  an 
accumulation  of  surface  water  on  plaintiff's 
lands  for  more  than  a  year,  whicli  causes 
malaria  and  other  sickness,  he  is  entitled 
to  recover  for  the  sickness  of  his  family  and 
his  expenses  incurred  thereby.  Sa.u  An- 
tonio &*  A.  R.  Co.  v.  Ginynn,  4  Tex.  App. 
(Civ.  Cas.)  338,  1 5  5.   W.  Rep.  509. 

27.  Company's  duty  to  di{<r  ditches. 
— There  is  no  statute  in  Missouri,  nor  prin- 
ciple of  the  common  law,  that  requires  a 
railroad  company  to  open  ditches  merely 
for  the  purpose  of  draining  the  land  of  an 
adjoining  proprietor.  Field  v.  Chicago,  R. 
I.  6-  P.  R.  Co.,  76  Mo.  614. 

A  complaint  in  an  action  for  flooding 
land,  which  merely  charges  that  the  com- 
pany negligently  and  carelessly  failed  to 
make  and  keep  open  proper  ditches  for  the 
purpose  of  leading  the  wateroff  of  plaintiff's 
land,  without  showing  any  legal  obligation 
on  the  company  to  maintain,  ditches,  is 
fatally  defective.  Where  the  action  is 
grounded  on  a  breach  of  duty,  the  facts  out 
of  which  the  duty  arises  must  be  pleaded. 
Field  V,  Chicago,  R.  I.  &*  P.  R.  Co.,  76  Mo. 
614. 

28.  Company's  duty  with  respect 
to  its  drains  and  ditclies. — Where 
plaintiff's  land  was  overflowed  by  a  com- 
pany's failure  to  keep  open  a  ditch  under  an 
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embankment  built  by  the  company  formerly 
owning  the  road,  a  verdict  in  his  favor  will 
not  be  disturbed.  WilUtts  v.  Chicago,  B. 
6-  K.  C.  A\  Co.,  88  lo-u/a  281,  55  A'.  W^.  Hep. 

313- 

Where  a  railway  company  maintains  a 
channel  for  carrying  off  water,  it  is  responsi- 
ble for  damage  to  adjoining  landowners  by 
reason  of  the  banks  giving  way  after  an  un- 
usual rainfall,  although  this  was  due  to  the 
default  of  a  person  who  was  bound  to  keep 
the  outlet  of  the  channel  of  certain  dimen- 
sions. Harrison  v.  Great  Northern  R.  Co., 
\o  Jur.  N.  S.  992,  33  Z./.  Ex.  266,  12  W. 
R.  loSi,  10  Z.  r.  621,  iH.Gr'C.  231. 

A  company,  by  failing  to  keep  open  a 
ditch  which  ran  alongside  of  an  embank- 
ment constituting  a  part  of  its  njadbed,  ac- 
cumulated the  surface  water  in  such  quan- 
tities as  to  overflow  adjoining  lands,  the 
owner  of  which  made  constant  complaint, 
but  delayed  suit  until  more  than  seven 
years  after  the  commencement  of  this 
wrong.  Held,  that  each  overflow  was  a  dis- 
tinct trespass,  which  being  committed  with- 
out any  claim  of  right  by  the  company,  and 
without  the  consent  of  the  owner  of  the 
overflowed  land,  could  not  establish  an 
easement  by  prescription  or  limitation. 
Louisville  &•  N.  R.  Co.  v.  Hays,  14  Am.  &^ 
Eiig.  R.  Cas.  284,  II  Lea  {Tenn.)  382,  47 
Ain.  Rep.  291. 

29.  Liability  of  the  company.— 
Where  a  company  condemns  a  right  of  way, 
everything  necessary  and  incident  to  the 
construction  and  operation  of  the  road  must 
be  intended  to  have  passed  as  against  the 
owner  of  the  land  ;  and  the  right  to  cut 
such  ditches  on  the  right  of  way  as  will  pro- 
tect the  roadbed  against  accumulating  sur- 
face water  is  a  necessary  incident,  and  the 
company  is  not  liable,  though  it  obstruct 
the  drainage  of  the  adjacent  lands.  Bellw. 
Norfolk  Southern  R.  Co.,  36  Aw.  (S««  Lng.  R. 
Cas.  651,  37  Am.  <S>»  Eft^.  R.  Cas.  270,  loi 
N.  Car.  21,7  S.  E.  Rep.  467. 

30.  in  the  absence  of  iicgli- 

gfence  in  the  construction  and  main- 
tenance of  its  road. — A  railroad,  in  the 
absence  of  negligence  or  unskilfulncss  in  the 
construction  of  its  roadbed,  will  not  beliable 
to  a  landowner  for  injury  from  the  overflow 
of  surface  water,  occasioned  by  the  obstruc- 
tion of  the  roadbed.  Abbott  v.  Kansas  City, 
St.  J.  <S-  C.  n.  R.  Co.,  20  Atn.  <&*  Ef^.  R. 
Cas.  103,  83  Mo.  271,  53  Am.  Refi.  581.— 
Overruling  McCormick  v.  Kansas  City, 


St.  J.  &  C.  B.  R.  Co.,  70  Mo.  359 ;  Shane  v. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  71  Mo. 
237.  Quoting  McCormick  v.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.,  57  Mo.  433;  Hosher 
V.  ^nsas  City,  St.  J.  &  C.  B.  R.  Co.,  60 
Mo.  329;  Jones  v.  Hannovan,  55  Mo.  462; 
Clark  V.  Hanniba!  &  St.  J.  R.  Co.,  36  Mo. 
224;  Benson  v.  Chicago  &  A.  R.  Co.,  7& 
Mo.  512.  Reviewing  Imler  v.  Spring- 
field, 55  Mo.  119. — Hosher  v.  Kansas  City,. 
St.  J.  &^  C.  B.  R.  Co.,  60  Mo.  329.  gAin. 
Ry.  Rep.  230. — Quoted  in  Abbott  v.  Kan- 
sas City,  St.  J.  &  C.  B.  R.  Co.,  20  Am.  & 
Eng.  R.  Cas.  103,  83  Mo.  271,  53  Am.  Rep^ 
t,?,i.—Hannaher  v.  St.  Paul,  M.  &>  M.  R. 
Co.,  5  Dai:  t,  37  A'.  IV.  Rep.  717.— Review- 
ing Hogenson  v.  St.  Paul,  M.  &  M.  R.  Co., 
31  Minn.  224,  17  N.  W.  Rep.  374. 

31.  wliere  its  roa<l  was  nojfli- 

{fcntly  constructed  or  maintained. — 
Such  damages  to  adjoining  lands  as  nat- 
urally occur  from  the  drainage  of  surface 
water,  where  the  road  is  properly  constructed 
and  used,  are  presumed  to  have  been  in- 
cluded in  the  damages  paid  for  the  right  of 
way,  and  exempt  the  company  from  further 
liability ;  but  it  is  otherwise  where  the  in- 
juries result  from  the  tort  or  negligence  of 
the  company  in  failing  to  properly  con- 
struct or  maintain  its  roadbed.  McCormick 
v.  Kansas  City, St./.  ^^  C.  B.  R.  Co.,  57  A/o. 
433,  g  Am.  Ry.  Rep.  133.— Quoted  in  Ab- 
bott V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.. 
20  Am.  &  Eng.  R.  Cas.  103,  S3  Mo.  271,  53 
Am.  Rep.  581. 

32.  Tide  waters.— The  lands  of  the 
plaintiffs  were  protected  from  the  tide  bv 
the  structure  constituting  the  roadway  of 
the  Boonton  branch  railroad.  Helil,  that 
the  partial  removal  of  such  structure,  there- 
by letting  in  the  tide  on  the  plaintiffs*  prop- 
erty, was  not  actionable,  even  though  such 
act  was  done  by  a  trespasser.  Koch  v.  Vela- 
ware,  L.  <&*  W^.  R.  Co.,  53  N./.  L.  256,  21 
Atl.  Rep.  284. 

An  act  of  the  legislature  forbidding  the 
cutting  through  such  roadbed  is  void  ;  the 
legislature  cannot  circumscribe  the  right  of 
the  landowner  in  the  legal  use  of  its  own 
property.  Koch  v.  Delaivare,  L.  &*  W,  R. 
Co.,  53  N.J.  L.  256,  21  Atl.  Rep.  284. 

b.  Obstructing  the  Flow  of,  and  Accumu- 
lating Surface  Waters. 

33.  Company  when  lialde,  gen- 
erally.— A  railroad  has  no  right  to  ob- 
struct the  natural  flow  of  the  surface  water 
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and  thereby  force  it  in  an  increased  quan- 
tity upon  the  lands  of  another;  and  if  it  does 
so,  it  is  liable  for  any  injury  that  the  owner 
ma.y  sustain.  Toledo,  W.  <3»  W.  R.  Co.  v. 
Morrison,  71  ///.  616. 

A  company  has  no  right,  in  the  use  of  its 
right  of  way,  to  injure  the  lands  of  upper 
proprietors  by  flooding  them  with  surface 
water  which  had  been  used  to  pass  over  the 
right  of  way,  when,  by  reasonable  care  and 
expense,  it  might,  consistently  with  tlie  en- 
joyment of  the  right  of  way,  leave  a  free 
passaj;-  for  the  water.  Little  Rock  iS«  Ft. 
S.  R.  Co.  V.  Chapman,  17  Am.  iS>»  Eng.  R. 
Cas.  SI,  39  Ark.  463,  43  Am.  Rep.  2S0.— Ap- 
plying l^aleigh  &  A.  A.  L.  R.  Co.  v.  Wick- 
er, 74  N.  Car.  220.  Reviewing  Bassett  v. 
Salisbury  Mfg.  Co.,  28  N.  H.  438,  3  Am. 
Law  Reg.  (N.  S.)  223;  Swett  v.  Cutis,  50  N. 
II.  439,  II  Am.  Law  Reg.  (N.  S.)  11  ;  Gill- 
liain  V.  Madison  County  R.  Co.,  49  111.  484 ; 
Bloom ington  v.  Brokaw,  'J^  111.  194. 

A  company  is  liable  for  injuries  to  ad- 
joining land  occasioned  by  closing  ditches 
and  obstructing  drains,  whereby  surface 
water  is  impeded  or  obstructed  in  its  pas- 
sage. Bottrdier  v.  Morgan's  L.  Sf  T.  R.  Co., 
35  La.  Ann.  947. 

A  company  has  no  right  to  concentrate 
into  one  stream  the  water  coming  upon  its 
own  land  and  dtscharge  it  upon  the  adjoin- 
ing lands.  Even  if  it  would  naturally  flow 
in  that  direction  the  company  is  liable  for 
increasing  the  injury  by  concentrating  the 
water.  McCormick  v.  Kansas  City,  St.  J. 
&*  C.  B.  R.  Co.,  70  Mo.  359,  35  Am.  Rep. 

43'- 

A  company  may,  as  a  question  of  pru- 
dence and  care,  as  well  be  required  to  have 
regard  to  the  prevention  of  damage  to  a 
landowner,  by  the  accumulation  of  surface 
water  merely,  as  by  a  running  stream,  when 
the  geographical  formation  and  surround- 
ing circumstances  are  such  as  to  show  that 
such  precaution?  are  necessary ;  and  ordi- 
narily, what  is  a  reasonable  performance  of 
their  duty  in  this  respect  is  a  question  of 
fact  and  not  of  law.  Waterman  v.  Connec- 
Jicut  &>  P.  R.  R.  Co.,  30  Vt.  610. 

34. and  when  not.— As  a  general 

rule  the  obstruction  of  the  flow  of  mere 
surface  water  from  land  by  the  construction 
of  a  railroad  does  not  constitute  a  cause  of 
action  in  favor  of  the  landowner.  Han- 
lin  v.  Chicago  &*  N.  \V.  R.  Co.,  20  Am.  <S^• 
Eng.  R.  Cas.  70,  61  Wis.  515,  21  A^.  W. 
Rep.  623.— Distinguishing  Waterman  v. 


Connecticut  &  P.  R.  R.  Co.,  30  Vt.  610; 
O'Connor  v.  Fond  du  Lac,  A.  &  P.  R.  Co., 
52  Wis.  526. — Morrison  v.  Bucksport  &^  B. 
R.  Co.,  67  Ale.  353.  Collier  v.  Chicago  &•  A. 
R.  Co.,  48  Mo.  Apjt.  398.  Wagner  v.  Long 
Island  R.  Co..  s,  T.  &>  C.  {N.  Y.)  163,  2  Hun 
633.  Conhoctun  Stone  Road  Co.  v.  Buffalo, 
A.  y.  &•  E.  R.  Co.,  5  r.  6-  C.  (JV.  }'.)  651, 
3  Hun  523. 

It  is  only  for  interfering  with  and  ob- 
structing a  defined  watercourse,  whereby 
injury  is  occasioned  to  another,  that  the 
defendant  can  be  held  liable.  Conhocton 
Stone  Road  Co.  v.  Buffalo,  A'.  V.  &>  E.  R. 
Co.,  3  Hun  (A'.  K)  523,  5  T.  <S«  C.  651. 

Under  43  Vict.  c.  8,  confirming  the  agree- 
ment of  sale  by  the  Grand  Trunk  R.  Co.  to 
the  crown  of  the  purchase  of  the  Roviere 
du  Loup  branch  of  their  railway,  the  crown 
cannot  be  held  liable  for  damages  caused 
from  the  accumulation  of  surface  water  to 
land  crossed  by  the  railway  since  1879,  un- 
less it  is  caused  by  acts  or  omissions  of  the 
crown's  servants.  Morin  v.  Queen,  20  Can, 
Sup.  Ct.  515;  affirming  2  Can.  Exch.  396. 

35.  ICule  where  there  was  uo  nat- 
ural chaiineL — A  company  is  not  liable 
in  damages  for  obstructing  the  flow  of  sur- 
face water  from  its  natural  course  by  the 
construction  of  an  embankment,  when 
there  is  no  channel  or  watercourse  contain- 
ing living  or  running  water  obstructed. 
Kansas  City  &•  E.  R.  Co.  v.  Riley,  20  Am, 
&•  Eng.  R.  Cas.  116,  33  K^an.  374,  6  Pac. 
Rep.  581.— Limiting  Palmer  t'.  Waddell,  22 
Kan.  352.  Quoting  Livingston  v.  McDon- 
ald, 21  Iowa  160. 

Even  though  it  appears  that  the  company 
might  have  constructed  culverts,  so  as  to 
carry  off  the  water.  Atchison,  T.  iS~»  S.  F. 
R.  Co.  v.  Hammer,  22  Kan.  763.  Nichol  v. 
Canada  Southern  R.  Co.,  40  U.  C.  Q.B.  583. 
— Reviewing  McGillivray  v.  Great  West- 
ern R.  Co.,  25  U.  C.  Q.  B.  69. 

The  injury  done  b;*  such  embankment  in 
causing  the  water  to  overflow  the  land  of  the 
adjoining  proprietors  must  be  considered  as 
the  natural  consequence  of  what  the  cor- 
poration had  acquired  the  lawful  right  to 
do  by  a  condemnation  of  the  land  and  the 
assessment  of  the  damages  therefor,  and 
such  damages  must  be  taken  to  have  been 
included  in  the  compensation  assessed. 
Clark  V.  Hannibal  &»  St.  J.  R.  Co.,  36  ^fo. 
202. — Followed  in  Jones  7/.  St.  Louis,  I. 
M.  &  S.  R.  Co..  84  Mo.  151.  Quoted  in 
Abbott  7/.  Kansas  City,  St.  J.  tS:  C.  B.  R.  Co., 
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20  Am.  &  Eng.  R.  Cas.  103,  83  Mo.  271,  53 
Am.  Rep.  581. 

36.  Accuiuiilatiou  by  drainage. — 

The  natural  drainage  caused  a  lake  of  three 
acres  to  form  on  piaiiilitf  s  land,  but  a  rail- 
road was  subsequently  built  which  diverted 
water  from  its  natural  course,  so  as  to  in- 
crease the  lake  thirty  acres.  Held,  that  the 
company  was  liable.     Galveston   H,  &*  S. 

A.  A'.  Co,  V.  Tail,  63  Tc  v.  22; 

37.  Obstructiou  of  ii!o  .'\*«  .'^cu- 
luulatiuii  by  ilaius  ai  1  ;  i:i.i><iuk- 
uieut8. — All  lands  are  of  necessity  bur- 
dened with  the  servitude  '>'  iveiving  and 
discharging  all  waters  whicti  flow  'own  ' 
them  from  lands  on  a  higher  level;  tlie 
owner  of  the  lower  land  is  liable  when  he, 
without  grant  or  prescription,  by  artificial 
means  dams  up  the  water  and  causes  it  to 
overflow  the  higher  lands,  and  the  owner 
of  the  higher  lands,  when  he  collects  the 
water  and  pours  it  down  in  a  concentrated 
form  or  unnatural  quantities  upon  the 
lower  lands.  This  rule  embraces  rain  and 
surface  water  as  well  as  running  streams. 
Louisville  &>  N.  R.  Co.  v.  Hays,  14  Am.  &> 
Eiig.  R.  Cas.  284,  II  Lea  {Tenn.)  382,  47 
Am.  Rep.  291.— Quoting  Colcough  v. 
Nashville  &  N.  W.  R.  Co.,  2  Head  (Tenn.) 

173- 

A  company  was  sued  for  building  its  road 
so  as  to  obstruct  the  flow  of  large  quantities 
of  water  which  collected  in  winter  and 
passed  off  in  a  ditch  along  the  side  of  a 
highway.  Held,  that  this  could  not  be  said 
to  be  a  watercourse,  and  therefore  the 
company  was  not  liable.  Wagner  v.  Long 
Island  R.  Co.,  t,  T.  &•  C.  {N.  Y.)  163,  2  Hun 
633.  /////  V.  Cincinnati,  IV.  <S-  M.  R.  Co., 
29  Am.  i3-  Eng.  R.  Cas.  502,  109  Ind.  511,  10 
N.  E.  Rep.  410. 

Where  the  gravamen  of  plaintiff's  action 
was  the  alleged  negligent,  improper,  and 
careless  construction  of  an  embankment, 
from  which  resulted  the  overflow  of  plain- 
tiff's land,  it  is  proper  to  presume,  in  the 
absence  of  any  proof  on  the  subject,  that 
said  embankment  was,  for  railway  purposes, 
properly  constructed.     Morrissey  v.  Chicago, 

B.  Sf  Q.  R.  Co.,  58  Am.  &*  Etig.  R.  Cas.  622, 
38  Neb.  406,  56  N.  IV.  Rep.  946. 

38.  by  fillint;  up  ditcbes,  etc.— 

Where  a  company  builds  an  embankment  so 
as  to  obstruct  surface  water,  and  then  con- 
structs a  ditch  so  as  to  carry  off  the  surface 
water,  it  is  liable  if  it  allows  the  ditch  to 
become  filled  up,  which  throws  the  water 


onto  the  adjoining  lands.  Mitchell  v.  Neur 
York,  L.  E.  6-  W.  R.  Co.,  36  Hun  {N.  Y.) 
177. 

The  fact  that  a  company,  in  constructing 
its  roadbed,  has  filled  up  an  artihciai  ditch 
on  the  land  of  a  third  person,  by  which  sur- 
face water  was  conducted  from  the  plaintiff's 
premises  to  a  river, and  has  thus  turned  back 
the  water  upon  said  premises,  is  no  ground 
of  action.  O'Connor  v.  Fond  du  Lac,  A.  &■' 
P.  R.  Co.,  5  Am.  (S-  Eng.R.  Cas.  82,  52  Wis, 
526. 9  A^.  W.  Rep.  287.  38  Am.  Rep.  753.— DIS- 
TINGUISHING Young  V.  Chicago  &  N.  W. 
R.  Co.,  28  Wis.  171;  Lyon  v.  Green  Hay  & 
M.  R.  Co.,  42  Wis.  538 ;  Brown  v.  Cavuga 
&  '^.  R.  Co.,  12  N.  Y.  4S6;  Hatch  v.  Ver- 
mont C.  R.  Co.,  25  Vt.  49 ;  Lawrence  v. 
Great  Northern  R.  Co.,  16  Q.  B.643,  71  Eng. 
C.  L.  643 ;  Hamden  v.  New  Haven  &  N. 
Co.,  27  Conn.  158;  Johnson  t/.  Atlantic  & 
St.  L.  R.  Co.,  35  N.  H.  569.  QuoiiNG 
Waterman  v.  Connecticut  &  P.  R.  R.  Co., 
30  Vt.  610.— Distinguished  in  Hanlin  v. 
Chicago  &  N.  W.  R.  Co.,  20  Am.  &  Eng.  R. 
Cas.  70,61  Wis.  515. 

30.  by  deposits  of  stone  and 

debris.— Where  a  strip  of  ground  in  a  sub- 
urban village  lies  opposite  to  the  premises 
of  A.,  from  which  premises,  without  arti- 
ficial means,  the  water  natiyally  flows  over 
said  strip  and  over  a  railroad  track  laid 
along  the  same,  and  the  company  owning 
said  strip  had  been  accusttjmed  to  receive 
stone  for  shipment  on  its  cars,  which  stone 
was  lirst  deposited  on  said  strip,  between 
said  track  and  tiic  premises  of  A.,  and  the 
dc'bris  from  said  stone  had  gradually  formed 
an  embankment,  which  caused  the  surface 
water  coming  from  the  land  of  A.  to  be 
turned  back  thereon,  to  the  damage  of  A. 
— held,  that  A.  could  maintain  an  aclion 
against  the  company  for  a  nuisance,  and  re- 
cover for  the  damage  so  sustained.  Cincin- 
nati, H.  &'  D.  R.  Co.  v.  Ahr,  2  Cin.  Super. 
Ct.  504. 

c.  Diverting  from   Ordinary  Course ;    Dis- 
.    charging  upon  Premises  of  Another. 

40.  Company  liable  for  diversion, 
generally.* — Where  the  roadbed  of  a  rail- 
road diverts  water,  either  in  streams  hav- 
ing channels  and  banks,  or  mere  surface 
water,  and  causes  it  in  undue  quantities  to 
overflow  the  land  of  another,  the  company 

*  Diverting  surface  water.  Liability  for,  see 
note,  34  AM.  &  Eng.  R.  Cas,  149. 
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is  liable  in  damages  therefor.  Illinois  C. 
/i'.  Co.  V.  Miller,  68  Miss.  760,  10  So.  Rep. 
61.  Ft.  Worth  &•  D.  C.  K.  Co.  v.  Scott,  2 
Tex.  App.  {Civ.  Cas.)  137. 

If  a  company  undertakes  to  change  the 
flowing  of  surface  water  on  land,  it  must  see 
that  such  change  does  not  operate  to  the  in- 
jury of  the  landowner.  Gulf,  C.  &>  S.  F. 
K.  Co.  V.  Helsley,  20  Am.  &'  Fug.  R.  Cas.  89, 
62  Tex.  593. 

Where  the  nature  of  the  land  is  such  that 
the  building  of  a  railroad  m^kes  embank- 
ments necessary,  which  will  interfere  with 
the  natural  flow  of  surface  water,  but  where 
necessary  drains  can  easily  be  constructed 
on  the  right  of  way,  it  will  not  be  presumed 
that  the  company  paid  for  the  right  to  ob- 
struct the  surface  water  in  obtaining  the 
right  of  way ;  and  it  will  be  liable  to  a 
landowner  who  is  damaged  by  reason  of 
its  failing  to  provide  necessary  drainage. 
Dra/te  v.  Chicago,  R.  I.  &*  P.  R.  Co.,  17  Am. 
(S^  Fng.  R.  Cas.  45,  63  louni  302,  50  Am. 
Rep.  746,  19  A^.  W.  Rep.  215.— APPLIED  IN 
Ohio  &  M.  R.  Co.  V.  Thillman,  143  HI.  127. 

While  a  company  has  a  right  to  drain  sur- 
face water  from  its  roadbed,  so  as  to  pro- 
tect the  same  for  continued  and  profitable 
use,  the  work  must  be  so  done  as  to  occasion 
no  unnecessary  inconvenience  or  damage  to 
the  adjoining  proprietor.  And  the  latter 
may  recover  for  injuries  produced  by  mere 
negligence  without  proving  midicious  in- 
tent. McCormick  v.  Kansas  City,  St.  J.  iS-» 
C.  D.  R.  Co.,  57  Mo.  433,  9  Am.  Ry.  Rtp.  133. 
— Disapproved  in  O'Connell  v.  East  Tenn., 
V.  &  G.  R.  Co.,  &7  Ga.  246.  Quoted  in 
Jones  V.  Wabash,  St.  L.  &  P.  R.  Co..  18  Mo. 
App.  251 ;  Martin  v.  Benoist,  20  Mo.  App. 
262.  Reviewed  in  Rychlicki  v.  St.  Louis, 
98  Mo.  497. 

Surface  water  is  a  common  enemy,  and  if 
a  railroad,  in  obstructing  the  flow  of  water 
from  the  land  of  another,  changes  its  direc- 
tion, as  in  general  it  must,  and  it  then  runs 
off  upon  the  land  of  a  third  person,  where 
before  it  would  not  run,  causing  damage,  no 
action  will  lie  therefor,  and  the  maxim,  Sic 
utcre  tuo  ttt  alicnttm  non  lcr(las,does  not  apply. 
Collier  v.  Chicago  &*  A.  R.Co.,  48  Mo.  App. 

398. 

4:1.  Diverting  I>y  means  of  «litclies, 
etc.* — If  a  company  diverts  surface  water 


*  Diversion  of  surface  water  by  ditches,  see 
notes,  23  Am.  &  Enr.  R.  Cas  S3;  14  Id.  292  ;  29 
/'/.  530. 


from  its  natural  channel  to  a  ditch  along  its 
right  of  way  and  throws  it  on  the  lands  of 
another,  it  is  liable.  Chicago  Sr'  A.  R.  Co. 
V.  Connors,  25  ///.  W//.  561. — Quoting 
Peck  V.  Herringtoii,  log  111.  611.  Review- 
ing Jacksonville,  N.  W.  &  S.  E.  R.  Co.  v. 
Co.x,  91  111.  ^00.— Chicago  &^  A.  R.  Co.  v. 
Riley,  25  ///.  ,lpf).  569.  Illinois  C.  R.  Co.  v. 
Heisncr,  \^Ill.App.  143.  — Distinc.UISHING 
Illinois  C.  R.  Co.  v.  Bethel,  11  111.  App.  17. 

Nor  does  the  fact  that  the  owner,  across 
whose  land  the  roadbed  was  constructed 
without  her  consent,  wliile  the  work  was 
progressing,  failed  to  notify  the  company 
that  she  would  claim  damages,  restrict  her 
remedy  to  a  recovery  of  the  value  oi  the 
land  appropriated  as  a  riglit  of  way.  Gulf, 
C.  &'  S.  F.  R.  Co.  v.  Donahoo,  59  Tex.  1 28. 
—Quoted  in  Springfield  &  M.  R.  Co.  v. 
Henry,  44  Ark.  360. 

Where  a  company  in  constructing  its 
road  crossed  the  "  lead  ditch"  of  an  adja- 
cent tract,  and  in  consequence  of  the  erec- 
tion of  its  necessary  embankments  and 
cutting  of  side  ditches  the  lead  ditch  was 
unable  to  carry  away  the  excess  of  surface 
water,  which  overflowed  the  adjacent  lands, 
and  it  appeared  that  the  land  so  used  had 
been  properly  condemned  and  damages 
paid  to  the  owner — held,  that  the  company 
was  not  liable  for  the  damages  thus  pro- 
duced. Bell  V.  Norfolk  Southern  R.  Co.,  36 
Am.  &^  Eng.  R.  Cas.  651,  37  Am.  &>  Fng.  R. 
Cas.  270,  loi  A'.  Car.  21,  7  5.  F.  Rep.  467. — 
Quoting  Willey  v.  Norfolk  Southern  R. 
Co.,  98  N.  Car.  263. 

42.  Divortiujur  by  c'liansiny:  outlet. 
— If  a  company  closes  or  alters  the  accus- 
tomed outlet  or  drain  for  carrying  off  sur- 
face waters,  the  substituted  or  altered  out- 
let must  be  of  sufTicient  capacity  to  provide 
for  ordinary  rainfalls,  etc.,  but  need  not  be 
constructed  in  view  of  infrequent  and  ex- 
traordinary occurrences  which  cannot  be 
foreseen  and  provided  against.  Philadel- 
phia, IV.  &^  n.  R.  Co.  V.  £>a7iis,  34  Am.  >3- 
Fttg.  R.  Cas.  143.  68  Md.  281,  11  Atl.  Rep. 
•  822,  10  Cent.  Rep.  551. 

Where  a  company  undertakes  to  alter  the 
established  outlet  through  which  the  sur- 
face water  was  carried  away,  it  is  incumbent 
on  •  it  to  have  the  work  done  in  a  careful 
and  skilful  manner;  and  if  it  is  done  care- 
lessly and  negligently,  so  that  as  a  conse- 
quence injury  to  neighboring  property  en- 
sues, an  action  for  dnniuges  is  maintainable 
by  the  owner.     Philadelphia,  W.  &>  B.  R. 
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Co.  V.  Davis,  34  Am.  &»  Eng.  K.  Cas.  143,  6S 
Md.  281,  II  Atl.  Rep.  822,  10  Cent.  Rep.  551. 

43.  Tiiriiin;;  surface  watvr  into 
accustomed  clmiiiicl.— A  street  railway 
company  is  not  liable  to  adjoining  landown- 
ers for  turning  surface  water  into  the  chan- 
nel where  it  is  accustomed  to  flow,  where  the 
iiniount  of  water  thrown  into  the  cho,ineI  is 
not  thereby  increased.  Whitmy  v.  IVilla- 
}<  -tte  Briilge  R.  Co.,  23  Orig.  kS8,  31  Pac. 
A  !).  472. 

44.  Turiiiii{?  surface  \tater  into 
watercourses. — A  company  is  responsi- 
ble for  damages  suffered  by  a  party  in  con- 
sequence of  the  cutting  of  certain  line 
ditches  by  the  company  in  the  building  of 
their  road,  which  line  ditches  served  to 
carry  away  the  waters,  the  surplus  waters 
being  thereby  made  to  flow  into  a  water- 
course upon  the  land  of  the  plaintiff,  which 
land,  in  consequence  of  the  insufliciency  of 
the  watercourse  to  carry  off  such  surplus 
waters,  was  inundated.  In  such  a  case  the 
rule  of  law  which  says  "that  he  who,  in 
the  construction  of  any  work  upon  his 
property,  uses  his  right' without  violating 
any  law,  or  usage,  or  title,  or  contrary  pos- 
session, is  not  held  for  the  damage  resulting 
therefrom,"  is  not  applicable.  Grand  Trunk 
Ji.  Co.  V.  Mivi'Ue,  14  Lo7u.  Can.  469. 

45.  Kijfht  to  (liscliarge  surface 
water  upon  lands  of  another.  — No 
action  lies  for  the  turning  of  mere  surface 
water  from  one's  own  land  upon  the  land 
of  another.  Greeley  v.  Maine  C.  R.  Co.,  53 
Me.  200. — Distinguished  in  Eaton  v.  Bos- 
ton, C.  &  M.  R.  Co.,  51  N.  H.  504. 

The  right  to  cut  ditches  on  a  right  of  way 
which  has  been  condemned,  such  as  will 
protect  the  roadbed  against  the  accumulat- 
ing surface  water,  is  a  necessary  incident 
to  the  construction  and  operation  of  the 
road,  and  will  be  deemed  to  have  been 
included  in  the  damages  paid  for  the  right 
of  way.  Bell  v.  AW/olk  Southern  R.  Co. ,  36 
Ant.  £"  Ei/g.  i?.  Cas.  651,  37  Ant.  &•  Enj^.  R. 
Cas.  270,  lot  iV.  Car.  21,  7  S.  E.  Rep.  467. 

40.  Liiability  for  discliarprinpr  sur- 
face water  upon  lands  of  another. — 
A  company  has  no  right  to  cut  trenches 
through  its  embankment  and  permit  the 
water  which  has  flowed  on  one  side  thereof 
to  flow  through  and  flood  the  land  on  the 
other  side.  Whalley  v.  Lancashire  &-•  V.  R. 
Co.,  17  Ant.  <?>•  Enq-.  R.  Cas.  66,  L.  R.  13  Q. 
B.D.  131.  iiL.j'.Q.B.  /?.  2S5,  %oL.  T.M2, 
32  ff. /?.  711,48/. /'.  500.— Quoting  Hurd- 


man  v.  Northeastern  R.  Co.,  26  W.  R.  4S9, 
3  C.  P.  D.  \tZ.—Hogenson  v.  St.  Paul,  M. 
&*  M.  R.  Co.,  14  Am.  &*  Eng.  R.  Cas.  291, 
31  Minn.  224,  17  A^,  IV.  Rep.  374.— F(jl- 
LOWEU  IN  Olson  V.  St.  Paul,  M.  &  M.  R. 
Co.,  34  Am.  &  Eng.  R.  Cas.  152,  38  Minn. 
419;  Jordan  v.  St.  Paul,  M.  &  M.  R.  Co.,  41 
Am.  &  Eng.  R.  Cas.  i,  42  Minn.  172,  6  L. 
R.  A.  373,  43  N.  W.  Rep.  849.  Rkviewed 
IN  Hannaher  v.  St.  Paul,  M.  &  M.  R.  Co.,  5 
Dak.  I,  37  N.  W.  Rep.  717.— Illinois  C.  R. 
Co.  V.  Miller,  68  Miss.  760,  10  So.  Rep.  61. 
P'reniont,  E.  6-  M.  V.  R.  Co.  v.  Mar  ley,  25 
Neb.  1 38,  40  A'.  W.  Rep.  948.— Quoting 
Gregory  v.  Bush,  64  Mich.  37,  31  N.  \V. 
Rep.  94. 

If  the  water  from  springs  opened  by  a 
company  in  constructing  its  road,  is  un- 
necessarily collected  and  conducted  in  arti- 
ficial trenches  and  discharged  on  the  land 
of  another,  the  company  is  liable  as  for  a  tort ; 
and  this  is  so,  although  the  water  passes 
from  the  trench  through  an  embankment 
on  which  the  track  is  laid,  and  mingles 
with  surface  water  before  reaching  the  land. 
Curtis  V.  Eastern  R.  Co.,  98  Mass.  428. 

A  dominant  proprietor  has  no  right  to 
collect  surface  water  and  divert  it  into  arti- 
ficial ditches,  and  then  discharge  it  on  the 
servient  owner  in  increased  volume;  but  a 
grant  of  a  right  of  way  to  a  railroad  com- 
pany carries  with  it  the  right  to  make  neces- 
sary embankments  and  ditches,  and  if  the 
company  exercises  due  care  and  skill  in  this 
matter,  an  injury  resulting  to  adjoining 
lands  from  this  cause  is  damnum  absque  in- 
juria. Benson  v.  Chicago  &>  A.  R.  Co.,  20 
Am.  (S-^  Eng.  R.  Cas.  96,  78  Mo.  504.— DIS- 
TINGUISHED IN  Byrne  z/.  Keokuk  &  W.  R. 
Co.,  47  Mo.  App.  383.  Quoted  in  Jones 
V.  Wabash,  St.  L.  &  P.  R.  Co.,  18  Mo.  App. 
251 ;  Abbott  V.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.,  20  Am.  &  Eng.  R.  Cas.  103,  83  Mo. 
271,  53  Am.  Rep.  561. 

3.  Destruction  of,  or   Injtiry  to.  Cattle  and 
Crops. 

47.  Company's  liability  for  cattle 
injured  or  drowned.— If  a  company,  by 
the  negligent  or  improper  construction  of 
its  road,  deluges  land,  and  the  overflow, 
without  the  intervention  of  other  agencies, 
directly  or  proximately  causes  the  drown, jif; 
of  cattle,  their  owner  is  entitled  to  recover 
their  value,  whether  they  were  drowned  on 
his  land  or  not.  Sabine  &^  E.  T.  R.  Co.  v. 
Johnson,  65  Tex.  389. 
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If  an  overflow  be  caused  by  the  negli- 
gence of  tlie  defendant,  and  it  was  the  direct 
and  proximate  cause  of  the  injury  to  the 
stocic  of  the  plaintiif,  he  taking  proper  care 
to  protect  his  cattle  during  and  after  the 
overflow,  then  he  could  recover  for  such  in- 
jury, as  also  for  drowning  his  cattle.  Brous- 
sard  V.  Sabine  &•  E.  T.  Ji.  Co.,  So  Tex.  329, 
16  S.  IV.  Rep.  30. 

After  a  company  had  so  constructed  its 
road  as  to  flow,  in  times  of  rain,  certain  low 
lands,  the  owner  of  the  lands  constructed 
cattle  sheds  thereon,  and  contracted  with  a 
third  party  to  shed  and  feed  cattle.  Held, 
that  the  owner  of  the  cattle  could  not  main- 
tain an  action  against  the  railroad  for  an 
injury  by  water  to  the  cattle.  Toledo,  VV. 
&>  IV.  R.  Co.  V.  ///oiler,  50  ///.  325. 

48.  Cuinpaiiy'.s  liability  lor  crops 
injured  or  destroyed.— A  company  is 
liable  in  damages  for  injuries  to  crops,  re- 
sulting from  an  embankment  so  constructed 
as  to  cause  an  overflow,  //ouston  &*  T.  C. 
K.  Co.  V.  Knapp,  51  Tex.  592.  Fremont,  E. 
&*  M.  V.  A'.  Co.  V.  Mar  ley,  25  Neb.  13S,  40 
N.  JV.  Hep.  948. 

A  company  should  provide  for  the  egress 
of  surface  water  without  unnecessary  dam- 
age or  injury  to  an  adjoining  landowner,  or 
prevent  its  flow  upon  his  land ;  and  the  fact 
that  he  has  given  the  company  permission 
to  dig  a  ditch  along  a  wagon  road  on  his 
premises  to  carry  oflE  such  surface  water, 
which  proves  ineffectual  for  the  purpose, 
will  not  preclude  him  from  recovering  for 
injury  to  his  crops  resulting  from  the  origi- 
nal wrongful  act.  Jacksonville,  N.  IV.  i^  5. 
E.  /i.  Co.  V.  Cox,  91  ///.  500.— Quoted  in 
Ohio  &  M.  R.  Co.  V.  Thillman,  143  111.  127. 
Reviewed  in  Chicago  &  A.  R.  Co.  v.  Con- 
nors. 25  111.  App.  561. —  [/Her  V.  Great  West- 
er n  A\  Co.,  17  U.C.  Q.  B.  392. 

The  fact  that  a  landowner  conveys  a  com- 
pany a  right  of  way  will  not  estop  him  from 
recovering  damages  for  the  wrongful  con- 
struction of  the  road  by  which  surface 
water  from  other  lands  is  collected  and 
thrown  on  his.  Where  the  consideration  of 
the  deed  is  only  for  the  land  conveyed  as  a 
right  of  way,  it  gives  no  right  to  divert  the 
surface  waters  from  other  lands,  the  natural 
flow  of  which  would  have  carried  them  in 
another  direction.  Jacksonville,  N.  W.  &* 
S.  E.  /i.  Co.  v.  Cox,  91  ///.  500. 

Where  a  company  fills  in  a  trestle  so  as  to 
throw  water  back  on  adjoining  lands,  one 
acquiring  the  lands  and   planting  a  crop 


after  the  fill  has  been  made,  and  with 
knowledge  thereof,  may  recover  damages. 
He  was  not  bound  to  refrain  from  planting 
a  crop,  as  he  was  not  bound  to  assume  that 
the  company  would  continue  the  nuisance. 
Ohio  <S-  J/.  A'.  Co.  V.  Singletary,  34  ///.  App. 
425.— FoLLuwiNG  Ohio  &  M.  K.  Co.  v. 
Wiichtcr,  1 23  111.  440. 

Flaintitl's  crops  could  have  been  pro- 
tected by  the  construction  of  a  ditcli  which 
would  have  cost  S300.  Tlie  plaintilf  was 
not  required  to  make  such  an  expenditure 
ti)  protect  his  property  from  injury  resulting 
from  the  alleged  negligence  of  appellant. 
Besides,  he  was  a  lessee,  and  it  is  doubtful 
whether  under  any  circumstances  a  lessee 
would  be  required  to  cut  such  a  ditcli  for 
his  protection  against  the  wrongful  act  of 
another,  and  under  an  ordinary  lease  he 
would  have  no  authority  to  do  S(j.  Galves- 
ton, //.  &•  S.  A.  i\.  Co.  V.  /iorsky,  2  Tex. 
Civ.  App.  545,  21  S.  W.  Rep.  loii. 

PlaintitI  sued  defendants  for  so  negli- 
gently constructing  their  railway  as  to  ob- 
struct a  watercourse  by  which  his  land  had 
been  drained,  thereby  causing  tlic  same  to 
overflow  and  injure  his  crops.  Held,  that 
an  action  would  lie,  and  might  be  brought 
within  six  months  from  the  time  when  the 
injury  accrued.  Van/torn  v.  Grand  Trunk 
R.  Co.,  18  U.  C.  Q.  B.  356.— Distinguish- 
ing Wallace  v.  Grand  Trunk  R.  Co.,  16  U. 
C.  Q.  B.  551  ;  L'Esperance  v.  Great  Western 
R.  Co.,  14  U.  C.  Q.  B.  173. 

II.  REMEDIES. 

I.  Right  of  Action  and  Defenses. 

4».  Ri;>:lit  of  action.— Although  the 
obstruction  which  causes  water  to  overflow 
upon  adjoining  lands  has  been  placed  in  the 
streams  before  the  plaintiff  in  an  action 
acquired  title,  the  injury  is  to  be  deemed  a 
continuing  one,  and  the  plaintiff  is  entitled 
to  recover  damages.  Mississippi  &•>  T.  R. 
Co.  V.  Archibald,  41  Am.  &•  Eng.  A'.  Cas.  4, 
67  Miss.  38,  7  So.  Rep.  212. 

It  appeared  that  the  defendant,  a  cinal 
company,  retained  the  waters  of  a  natural 
stream  on  its  lands  by  a  dam,  and  in  dry 
seasons,  in  the  use  of  the  stream  as  a  feeder 
for  its  canal,  it  discharged  the  water  in  such 
quantities  that  it  overflowed  its  banks, 
causing  injury  to  the  lands  of  plaintiff,  who 
was  the  riparian  owner  below.  Defendant 
had  never  acquired  the  right  to  such  use  of 
the  stream  by  condemnation  proceedings, 
or  otherwise.     Held,  that  plaintiff  was  en- 
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titled  to  damages  and  an  injunction ;  and 
that  the  special  provision  for  assessing  dam- 
ages in  sucli  cases,  contained  in  defendant's 
charter  (§  lo,  ch.  238,  N.  Y.  Laws  of  1823), 
did  not  deprive  plaintifl  of  liis  remedy  at 
law  or  in  equity.  McKee  v.  Delaware  &*  H, 
Canal  Co.,  i25iV,  Y.  353,  26 /V.  E.  Rep.  305, 
35  X.  V.  S.  A'.  12;  affirmtn;;  52  Hun  53,  22 
N.  V.  S.  a:  224,  4  .V.  v.  Sttpp.  753. 

A  railway  company,  in  constructing  their 
road,  crossed  the  plaintiff's  land  at  a  point 
where  a  watercourse  draining  plaintiff's  land 
passed,  by  which  the  watercourse  was  ob- 
structed and  plaintilT's  land  afterward  over- 
flcjwed.  Upon  action  brought  after  the  ex- 
pirarion  of  six  months  after  the  act  done — 
held,  that  as  it  is  to  be  assumed  that  defend- 
ants constructed  their  railway  upon  plain- 
tilT's land  either  upon  agreement  with  plain- 
tiff, or  upon  a  reference  by  arbitration  under 
the  statute  4  VVm.  IV.,  c.  3,  and  that  plain- 
tiff had  been  paid  therefor,  and  that  damage 
resulted  from  the  construction  as  originally 
made,  no  subsequent  claim  for  that  damage 
as  a  continuing  damage  could  be  main- 
tained. Knapp  V.  Great  Western  R.  Co., 
6  U.  C.  C.  P.  187.— Distinguishing  Law- 
rence V.  Great  Nf)rthern  R.  Co.,  16  Q.  B. 

643- 

Defendants  purchased  part  of  plaintiff's 
land  for  the  use  of  their  road,  which  ran 
through  his  land ;  the  price  was  fi.\ed  by 
agreement,  and  the  land  conveyed  without 
any  reservation  in  the  deed.  Plaintiff  had 
previously  drained  his  land  by  means  of  a 
ditch  which  he  had  made  running  through 
the  land  conveyed  to  defendants.  In  con- 
structing their  railway  defendants  stopped 
up  this  ditch,  and  the  plaintiff's  land  was 
in  consequence  overflowed.  For  this  in- 
jury the  plaintiff  sued,  charging  the  defend- 
ants with  negligence  in  so  constructing 
their  road.  Held,  that  the  action  could  not 
be  maintained,  the  injury  being  one  attribut- 
able to  the  mere  construction  of  the  railway, 
which  should  have  been  taken  into  con- 
sideration at  the  time  of  the  contract  for 
sale,  or  at  the  reference  provided  for  in  the 
act,  if  the  parties  had  disagreed.  L'Espe- 
rance  v.  Great  Western  R.  Co.,  14  U.  C. 
Q.  B.  173. — Distinguished  in  Vanhorn  v. 
Grand  Trunk  R.  Co.,  18  U.  C.  Q.  B.  356; 
Tolton  V.  Canadian  Pac.  R.  Co.,  22  Ont. 
204. — L' Esperance  v.  Great  Western  R.  Co., 
14  U.  C.  Q.  B.  187. 

oO.  when  accrues.— Where  dam- 
ages result  to  adjoining  lands  by  the  faulty 


construction  of  the  road,  a  remedy  may  be 
had  every  time  an  injury  occurs.  Ohio,  I. 
&»  W.  R.  Co.  v.  Dooley,  33  ///.  App.  228. 

Where  land  is  taken  for  a  railroad,  all 
damages  therefor,  and  all  that  naturally  and 
proximately  result  from  the  proper  con- 
struction and  operation  of  the  road,  must 
be  recovered  in  one  action  ;  and  sucii  dam 
ages  accrue  to  the  one  owning  the  land  at. 
the  time,  and  do  not  pass  to  a  subscqueni 
purchaser,  except  by  assij^nment.  Sherlock 
v.  Louisville,  W  A.  &>  C.  R.  Co.,  115 /W. 
22,  17  Al.  E.  Rep.  171,  14  J  Test.  Rep.  S43. 

But  a  subsequent  grantee  of  the  land  may 
maintain  an  action  for  damages  resulting 
during  a  freshet  by  throwing  the  water  back 
on  the  land,  due  to  the  negligent  construc- 
tion of  a  bridge  over  a  natural  watercourse, 
as  in  such  case  the  cause  of  action  accrues 
at  the  time  of  the  overflow,  and  not  at  the 
time  the  bridge  was  constructed,  Sherlock 
V.  Louisville,  jV.  A.  &•  C.  R.  Co.,  115  /nd.  22, 
14  West.  Rep.  843,  17  N.  E.  Rep.  171. 

51.  Statute  of  lliiiltations.*— Where 
a  recovery  is  sought  for  the  flowing  of  lands, 
occurring  during  the  preceding  two  years, 
the  fact  that  six  years  (period  of  limitation) 
have  passed  since  the  land  was  first  over- 
flowed constitutes  no  bar  to  the  action. 
Hunt  V.  Iowa  C.  R.  Co.,  86  lo^ua  15,  52  N. 
W.  Rep.  668. 

In  actions  for  damages  for  flowing  lands 
plaintiff's  measure  of  recovery  is  limited  to 
the  damage  done  in  the  six  months  previous 
to  the  bringing  of  the  action.  McGillii'ray 
V.  Great  Western  R.  Co.,  25  U.  C.  Q.  B.  69. 
— Rkvikwed  in  Nichol  v.  Canada  Southern 
R.  Co.,  40  U.  C.  Q.  B.  5S3. 

Where  a  watercourse  is  dammed,  or  par 
tially  dammed,  by  the  defective  constnu- 
tion  of  a  railroad  culvert,  so  that  water  is 
thrown  back  upon  plaintiff's  adjacent  lam!, 
his  'ause  of  action  for  damages  on  account 
of  such  obstruction  accrues  at  the  time  lie 
sustains  his  damages,  and  the  statute  of 
limitations  commences  to  run  then  and  not 
before.  Union  Trust  Co.  v.  Cuppy,  1 1  Am. 
<&*  Eng.  R.  Cas.  562,  26  Kan.  754. 

53.  Ncce».sity  of  deiiiaiid  to  have 
nuisance  abated. — A  company  acquir- 
ing a  road  already  constructed  is  not  liable 
for  overflowing  land  by  reason  of  the  negli- 
gent manner  in  which  ditches  were  cut,  in 


*  Flooding  lands.  Limitation  of  actions  for, 
see  44  Am.  &  Eng.  R.  Cas.  493,  abstr.;  48  Id.  72, 
abstr.     See  also  ante,  25> 
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the  absence  of  evidence  that  any  demand 
had  been  made  upon  it  to  abate  the  nui- 
sance. Uousc  V.  Chicago  <S-  E.  I.  R.  Co.,  42 
///.  App.  421. 

Otherwise  where  the  company's  olBcers 
must  have  been  fully  informed  of  the  injury 
complained  of.  IVilliUs  v.  Chicago,  li.  cV» 
A'.  C.  R.  Co.,  88  /o7i>a  281,  55  ;V.  IT.  Rep.  j. 

An  action  will  not  lie  for  injury  to  land 
from  the  insutRciency  of  a  culvert  con- 
structed by  a  railway  company,  where  no 
complaint  has  been  made  by  the  owner  of 
the  land  of  tlie  insutliciency  of  the  culvert 
and  no  applicaticm  made  to  the  justices  for 
additional  accommodation  works  within  the 
five  years  limited  by  the  Railways  Clauses 
Consolidation  Act  of  1S45,  §  73.  Collcy  v. 
London  .3-  N.  IV.  R.  Co.,  L.  R.  5  Ex.  D. 
277,  \<)L./.  Ex.D.  575,  42 /..  T.  807,  29 
\V.  R.  16. 

53.  Successive  actions.  —  The  duty 
of  a  company  to  so  construct  and  maintain 
its  road  across  a  stream  as  not  to  injure  ad- 
jacent land  by  throwing  water  back  upon 
the  same  is  a  continuing  one,  and  every 
continuance  of  such  nuisance  is,  in  judg- 
ment of  law,  a  fresli  nuisance  and  injury. 
Ohio  &*  M.  R.  Co.  v.  Thillman,  143  ///.  127, 
32  N.  E.  Rep.  529. — Applying  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Mofhtt.  75  111.  524;  Groff 
V.  Ankenbrandt,  124  111.  51  ;  Chicago,  B.  & 
Q.  R.  Co.  V.  Schaffer,  124  111.  112;  Drake 
V.  Chicago.  R.  I.  &  P.  R.  Co.,  63  Iowa  302. 

The  general  rule  is  that  when  an  injury  to 
land,  caused  by  the  erection  of  a  nuisance, 
is  of  a  permanent  character  and  goes  to  the 
entire  value  of  the  estate,  a  recovery  for  the 
whole  injury  shall  be  had  in  a  single  suit; 
but  tliis  rule  does  not  apply  where  a  railroad 
company  diverts  a  stream  of  running  water, 
causing  plaintiff's  land  to  be  annually  over- 
flowed. Such  injury  is  susceptible  of  peri- 
odical apportionment  in  separate  actions. 
Van  Hoozier  v.  Hannibal  &^  St.  J.  R.  Co., 
70  Mo.  145.—  Distinguished  in  Wallace  v. 
Kansas  City  &  S.  R.  Co.,  47  Mo.  App.  491. 
FoLLOWr.D  IN  Dickson  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  2  Am.  &  Eng.  R.Cas.  538,  71  Mo. 
575.  Quoted  in  Bird  v.  Hannibal  &  St.  J. 
R.  Co.,  30  Mo.  App.  365.  —  Offield  v.  Wa- 
bash, St.  L.  &*  P.  R.  Co.,  22  Mo.  App.  607. 
—Quoted  in  Bird  v.  Hannibal  &  St.  J.  R. 
Co.,  30  Mo.  App.  365.  —  Clark  v.  Dyer,  81 
Tex.  339,  16  5.  W.  Rep.  1061. 

In  an  action  for  damages  caused  by  the 
defendant's  erection  of  an  embankment  ob- 
structing a  natural  waterway,  and  the  con- 


struction of  a  defective  and  insuflicicnt  out- 
let, so  that  the  plaintiffs'  lands  were  re- 
peatedly flooded  during  a  series  of  years, 
the  court  did  not  err  in  refusing  to  hold 
that  each  overflow  created  a  separate  cause 
of  acti(jn,  or  in  compelling  the  plaintiffs  to 
elect  upon  which  particular  flooding,  or 
period  of  flooding,  they  would  proceed  to 
trial.  Rird  v.  Hannibal  &*  St.  J.  R.  Co.,  30 
Mo.  App.  365.— Quoiing  Van  Iloozicr  v, 
Hannibal  &  St.  J.  R.  Co.,  70  Mo.  145;  Ol- 
field  V.  Wabash,  St.  L.  &  P.  R.  Co..  22  Mo. 
App.  607.  —  DisilNGUlSHKD  IN  Bunien  7'. 
Chicago,  R.  I.  &  P.  R.  Co.,  50  Mo.  .App.  414. 

54.  Form  of  action— I i|jiiii«-t ion.— 
A  riparian  owner  wlio  retains  or  stores  the 
waters  of  a  natural  stream  and  discharges 
them  in  such  quantities  as  to  overflow  its 
banks  and  injure  tlie  lands  of  a  riparian 
owner  below,  is  liable  as  for  a  trespass  fur 
the  damages  occasioned  thereby,  and  may 
be  restrained  therefrom  by  injunction.  Mc- 
Kce  V.  Delaware  iS^  //.  Canal  Co.,  125  X.  V. 
353,  26  lY.  E.  Rep.  305,  35  X.  Y.  S.  R.  12: 
ajjirmim^  52  Hun  52,  22  iW  Y.  S.  R.  224,  4 
A^.  Y.  Supp.  753. 

55.  Matters  of  defense,  {generally. 
— In  an  action  for  damages  for  injurivs 
caused  by  the  overflow  of  plaintilT's  prem- 
ises, alleged  to  have  been  occasioned  by  the 
construction  of  dams  by  the  defendant,  the 
plaintiff  was  not  entitled  to  recover,  where 
the  evidence  showed  that  plaintiff  would 
have  suffered  like  injury  if  the  dams  had 
been  removed.  Langdon  v.  Chicago,  B.  &* 
Q.  R.  Co. ,  48  Iowa  437. 

A  company  building  a  levee  across  a 
branch  which  overflows,  and  thereby  caus- 
ing a  greater  overflow  of  adjoining  lands,  is 
not  relieved  from  the  damages  therefor  by 
making  ditches  and  trestles  that  carry  off 
the  water  as  f.ist  as  the  branch  would  when 
not  overflowed.  St.  Louis,  /.  M.  i5~»  6'.  K. 
Co.  V.  Morris,  5  Am.  &*  Eng.  R.  Cas.  48,  35 
Ark.  622. 

Where  a  company  builds  a  defective  cul- 
vert, and  causes  the  water  to  overflow  and 
injure  a  mill,  it  cannot  defend  on  the  ground 
that  the  mill  stands  partly  on  a  public 
street,  where  it  appears  that  the  owner  was 
misled  in  building  it  by  the  inaccurate  lay- 
ing off  the  street.  Houston  &'  G.  N.  R.  Co. 
V.  Parker,  50  Tex.  330. 

In  such  a  case,  where  the  company  builds 
a  bridge  in  connection  with  such  culvert  it  is 
no  defense,  so  far  as  injury  results  from  the 
defective  construction  of  the  bridge,  that  it 
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was  built  on  a  street  and  became  the  prop* 
erty  of  the  city.     Houston  &*  G.  N.  A'.  Co, 
V.  Parker,  50  Tex.  330. 
5«,  Act  of  God— FrcezIiiK.— Where 

a  company  turns  its  waste  water  from  a 
tank  upon  the  premises  of  another,  where 
it  freezes,  doing  damage,  the  company  can- 
not claim  exemption  from  liubiiity  on  tlie 
ground  that  tlie  freezing  of  the  water  was 
an  act  of  nature,  as  such  a  result  from  its 
wrongful  act  tnigiit  liave  been  foreseen. 
C/iifiif^o  &*  N.  W.  /\.  Co.  V.  J/oat;,  90  ///.  339. 

57.  Statutory  authority  to  I'oii- 
HtriK't  road. — Where  a  company  is  sued 
lor  damages  for  constructing  its  road  so  as 
to  cause  plaintitl's  land  to  be  flooded,  and 
thereby  creating  a  nuisance,  no  statutory 
authority  authorizing  tlie  construction  of 
the  road  can  be  set  up  as  a  defense.  Mundy 
V.  Nev)  York,  /,.  E.  (S-  W.  R.  Co.,  75  Hun 
479,  27  A',  y.  Supp.  469,  57  N.  y.  S.  K.  367. 
Hooker  v.  \'ew  Haven  &^  N.  Co.,  14  Conn. 
146.  — OisiiNGUlsHKi)  IN  Burroughsi/.  Hou- 
satonic  R.  Co.,  15  Conn.  124.  HKvri;wi:i) 
IN  Elizabethtown,  L.  «i  B.  S.  R.  Co.  v. 
.Combs,  10  Hush  (Ky.)  382;  Cushman  v. 
Smith,  34  Me.  247  ;  Hatch  7/.  Vermont  C.  R. 
Co.,  25  Vt.  49. 

«58.  Ownership  of  foe  hy  eoiii|miiy. 
— Where  a  company  is  charged  with  build- 
ing defective  culverts,  thereby  causing  the 
overflow  of  adj(5ining  lands,  it  is  no  defense 
that  it  had  condemned  the  right  of  way  and 
paid  the  damages,  as  acquiring  the  right  to 
build  the  road  implied  the  right  to  construct 
it  skilfully,  and  damages  growing  out  of  a 
wrongful  structure  could  not  be  considered 
as  included  in  the  condemnation  proceed- 
ings. Ohio,  I.  &*  W.  K.  Co.  V.  Dooley,  32 
///.  App.  228. 

Where  a  company,  by  the  digging  of  a 
ditch  along  its  track,  diverts  the  flow  of  a 
natural  watercourse,  wholly  or  in  part,  to  the 
injury  of  an  adjoining  landowner,  it  is  no 
defense  to  an  action  to  recover  for  such 
damages  that  the  digging  of  the  ditch  was 
necessary  for  the  protection  of  its  track,  or 
that  the  ditch  was  wholly  on  land  owned  by 
it  in  fee.  Union  Pac.  R.  Co.  v.  Dyche,  14 
Am.  &*  Eng.  R.  Cas.  272,  31  A'an.  120,  1 
Rac.  Rep.  243. 

59.  Parol  license  from  plaiiitifT.s 
grantor. — Where  plaintiff's  grantor  gave 
a  company  a  parol  license  to  build  a  cul- 
vert so  as  to  divert  the  water  of  a  canal 
upon  his  lands,  the  license  is  a  protection 
as  long  as  the  grantor  held  the  land  and  it 


was  unrevoked,  and  plaintiff  can  only  re- 
cover damages  for  injuries  occurring  since 
he  obtaineri  title.  Roof  v.  NeTi/  Haven  ^ 
N,  Co.,  23  Conn.  214. 

The  fact  that  plaiiililT's  grantor  consi;iitc<l 
by  parol  to  the  building  of  the  culvert  and 
to  the  subsequent  diversion  of  the  water 
will  not  prevent  plaintiff  from  recovering 
damages  occurring  after  he  obtains  title. 
Root  v.  Xeio  Ha't'en  &*  N.  Co.,  23  Conn.  214. 
— CKlTlcisi.Nd  Liggins  v.  Inge,  7  Hing-  082. 

Under  the  statute  of  frauds  such  parol 
license,  being  for  an  interest  in  land,  is 
rcvoi  .iblc  at  any  time,  either  i)y  plaintiff  or 
his  grantor  who  made  it,  notwithstanding 
the  fact  that  the  grantor  assisted  in  build- 
ing the  culvert,  and  agreed  to  save  the  de- 
fendant harmless  from  all  damages  occur- 
ring. Root  V.  A'tna  Haven  &*  A'.  Co.,  23 
Conn.  214. 

And  the  right  to  revoke  such  license  was 
not  affected  by  the  fact  of  defendant  being 
authorized  to  build  a  railroad,  and  empow- 
ered by  its  charter  to  condemn  lands,  and 
to  divert  the  water  of  the  canal  upon  plain- 
tiff's land  by  condemnation  proceedings, 
where  no  such  proceedings  had  been  had. 
R'oo/  V.  Xao  Haven  &*  W  Co.,  23  Conn.  214. 

00.  Act.sofi>]aintifr— Contributory 
iie{;li{;cncc. — Where  a  company  has  been 
in  the  habit  of  running  the  waste  water 
from  a  tank  upon  a  street,  a  party  cannot 
acquire  a  right  of  action  against  the  com- 
pany by  going  upon  the  street  under  a  per- 
mission from  the  city  council  and  piling 
lumber  there  in  such  manner  that  the  water 
from  the  tank  will  flow  upon  it.  Chicago Sf* 
N.  IV.  R.  Co.  V.  Hoajr,  90  ///.  339. 

A  landowner  adjoining  a  railway  track  is 
not  guilty  of  contributory  negligence  by 
planting  his  usual  crops  thereon,  although 
the  land  had  formerly  been  overflfiweii,  in 
an  action  for  damages  to  his  crop  by  an 
overflow  caused  by  the  neglect  to  construct 
and  maintain  the  necessary  culverts  along 
the  railway  track.  Clark  v.  Dyer,  81  Tex. 
339,  16  S.  W.  Rep.  1061.  Knight  v.  Albe- 
mark  Of  R.  R.  Co.,  \\\  N.  Car.  80,  1 5  S.  E. 
Rep.  929.— Distinguishing  Emry  v.  Ral- 
eigh &  G.  R.  Co.,  109  N.  Car.  589. 

Where  a  railroad  is  so  constructed  as  to 
flood  adjoining  lands,  it  is  not  the  duty  of 
the  landowner  to  mitigate  the  injury  by  dig- 
ging ditches  to  drain  off  the  water.  Kan- 
kakee Sf  S.  R.  Co.  V.  Horan,  23  ///.  App.  259. 

Action  by  landowner  for  damages  to  his 
land  and  the  crop  thereon  from  overflow  of 


FLOODING    LANDS,  Ol-fJ. 


9£5U 


[  can  only  re- 
)cciirriiig  since 

VtW   IJilViH   il^ 

titor  consented 
lie  culvert  and 

of  the  water 
)ni    recovering 

obtains  title. 
,  23  Conn.  214. 
;e,  7  Bing.  682. 
ds  surli  parol 
it  in  land,  is 
l)y  plaintiiT  or 
itwithstanding 
isted  in  build- 
o  save  the  dc- 
iinages  accur- 
st j\'.   Co.,   23 

ch  license  was 
fendant  being 
i,  and  enipnw- 
mn  lands,  and 
al  upon  plain- 
proceedings, 
Kid  been  had. 
,  23  Conn.  214. 
oiiti'ibiitory 
3any  has  been 
waste  water 
patty  cannot 
inst  the  com- 
t  under  a  per- 
il  and    piling 
:hat  the  water 

C/tt'c'ilgO  &^ 

339- 

ilway  track  is 
legligence  by 
eon,  althoiigii 
^verflf)wed,  in 
5  crop  by  an 
t  to  construct 
:iilverts  along 
Dyt-r.  81  Tex. 
night  V.  Albe- 
rt 80,  1 5  .S".  E. 
Entry  v.  Ral- 
589. 

tructed  as  to 
)t  the  duty  of 
injury  by  dig- 
water.  Kan- 
Ill.  App.z^C). 
images  to  his 
m  overflow  of 


water,  caused  by  the  embankment  erected 
and  kept  up  by  the  defeiidaiit.  It  was 
shown  in  defense  that  at  an  outlay  of  $35. 
whicli  sum  [ilaintitT  was  able  to  e.";pi:iid,  \\w. 
land  could  luive  been  drained  from  the 
overllow,  and  the  injury  avoiiled.  lldil 
such  fa(  I  <  were  not  a  perfect  defense  unit  ss 
it  had  been  shown  further  that  he  (plainiilf) 
had  the  right  to  make  such  drain  without 
injury  to  neighboring  lands.    Austin  &*  iV. 

/;'.  A'.  Co.  V.  An,ierson,iS  T^^-  ^'^<  '9-^'-  "'• 
Rifi.  1025. 
Ul.  Urioase— Koccipt  in  full  of  all 

(laniii^cs,  etc.-  -A  release  in  a  deed  con- 
veying a  right  of  way,  of  all  damages  by  rea- 
son of  "the  location  and  completion  of  the 
road,"  is  not  a  bar  to  an  action  for  diverting 
surface  water  out  of  its  natural  cour.se  and 
throwing  it  on  plaintill's  adjoining  land.  St. 
Louis.  V.  &^  T.  H.  R.  Co.  v.  Hurst,  25  ///. 
App.  98. 

A  company  was  sued  for  trespass  result- 
ing from  the  construction  of  its  road,  and 
the  parties  submitted  to  the  jury,  by  agree- 
ment entered  of  record,  the  question  of  as- 
sessing the  full  amount  "of  past,  present, 
and  future  damages  for  matters  charged  in 
the  declaration,"  and  agreed  that  if  a  ver- 
dict was  found  for  the  plaintiff  a  judgment 
should  be  entered  thereon,  and  when  paid 
no  further  action  should  be  brought.  A 
judgment  was  entered  for  plaintifl  and  was 
paid.  Held,  that  this  was  a  bar  to  a  subse- 
quent suit  brought  for  damages  to  plaintid's 
lands  by  the  washing  of  mud  and  sediment 
from  an  embankment  onto  his  land.  Illi- 
nois C.  R.  Co.  V.  Allen,  39  ///.  205. 

Plaintiff  sued  the  Grand  Trunk  R.  Co., 
alleging  that  their  road  passing  through  his 
land  obstructed  the  flow  of  water  which 
used  to  escape  along  a  ravine,  and  thereby 
flooded  several  acres  of  his  farm,  and  made 
his  residence  unhealthy  and  unfit  to  live  in. 
There  was  no  natural  stream  through  the 
ravine ;  and  no  negligence  was  complained 
of  in  the  construction  of  the  railway.  It  ap- 
peared that  the  plaintiff  had  purchased  from 
one  B.,  who  in  1854  had  conveyed  to  defend- 
ants the  right  of  way  and  given  a  receipt  in 
full  for  the  purchase  money,  and  for  all 
damages  occasioned  by  the  railway  passing 
over  his  land.  Held,  that  the  action  could 
not  be  maintained.  Wallace  v.  Grana 
Trunk  R.  Co.,  16  U.  C.  Q.  B.  551.— Di.STiN- 
GUISHED  IN  Tolton  V.  Canadian  Pac.  R.  Co., 
22  Ont.  204;  Van  horn  v.  Grand  Trunk  R. 
Co.,  18U.  C.  Q.  B.  356. 


02.  Acts  of  third  i>artlo.s.— Where  .1 

company  diverts  surf.ico  water  and  con- 
ducts it  in  a  ditch  along  its  right  of  way, 
and  then  throws  it  off  where  it  overtlcjws 
plaintiff's  land,  it  is  liable  tiierefor;  but  it 
is  iKJt  liable  for  additional  damages  incurred 
)n  account  of  water  that  may  be  brought 
in'o  the  ditch  by  artificial  drains  that  (;thL'r 
patties  made  without  the  sanction  or  ap- 
proval of  the  company.  And  in  .sucii  case 
no  presumption  can  be  indulged  that  such 
parties  had  the  right  to  turn  their  water 
into  the  railroad  ditch,  or  that  they  did  so 
with  the  consent  oi  the  company.  Chicago 
&*  A.  R,  Co.  V.  Clcnncy.  29  /Un.  0^  l'-"g-  R- 
Cas.  527,  1 1-  ///.  487,  9  X.  E.  Rep.  203 ;  re- 
versing 28  ill.  App.  3O4. 

•A  comjiany  that  has  bridged  a  creek 
near  plaintiff's  premises  is  not  liable  for  an 
overflow,  where  the  evidence  shows  that  it 
is  caused  by  the  giving  way  of  a  dam  above 
thai,  belonging'  to  third  parties,  which 
caused  timbers  and  drift  to  wash  down 
against  plaintiff's  building.  Peck  v.  Fonda, 
J.  &-  G.  R.  Co..  25  A^.  Y.  S.  R.  95,  53  Hun 
634,  3  Sill'.  Sup.  a.  10,  6  A',  y.  Supp.  T,7(). 

2.  Procedure. 

03.  Parties— Who  may  sue.— Where 

a  railroad  is  constructed  so  as  to  stop  the 
flow  of  water  and  cause  a  pond  to  be  formed 
on  adjoining  land,  the  damage  accrues  to 
the  one  owning  the  land  at  the  time,  and  a 
subsequent  [lurcliaser  cannot  recover  for  the 
loss  of  the  land  covered  by  the  water.  Illi- 
nois C.  R.  Co.  V.  Allen,  39  ///.  205. 

Where  the  damage  results  to  land  from 
negligently  constructing  trestles  so  as  to 
flood  it,  one  subsequently  fbtaining  an  in- 
terest in  the  land  may  recover  for  damages 
occurring  after  he  obtains  his  interest.  St. 
Louis,  A.  &'  T.  H.  A'.  Co.  v.  Dromon,  34  ///. 
App.  552. 

Plaintiff  alleged  that  he  was  possessed  of 
land  through  which  a  stream  was  accus- 
tomed to  flow,  and  away  from  which  the 
surface  water  was  accustomed  to  escape, 
and  that  defendants  negligently  constructed 
an  embankment  on  their  railway  across  .'■aid 
land  by  not  providing  sufficient  openings  to 
allow  the  water  to  escape.  The  jury  found 
that  "there  was  a  stream  of  water,  and  it 
was  obstructed  by  the  railway";  there  was 
a  creek  on  the  plaintiff's  land  which  clearly 
had  not  been  interfered  with  ;  and  the  only 
obstruction  shown  was  of  such  a  stream  as 
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a  general  ftow  of  surface  water  would  pre- 
sent on  a  gradual  slope  of  land.  //M,  that 
the  word  "  stream  "  in  their  finding  must  be 
taken  to  mean  such  water,  and  that  as  the 
plaintiff  showed  no  right  to  the  land  on 
both  sides  of  the  embankment,  nor  any 
easement  over  the  land  on  the  other  side, 
he  had  no  right  of  action.  Crewson  v. 
Grand  Trunk  R.  Co.,  27  U.  C.  Q.  B.  68.— 
Reviewing  Skclton  v,  London  &  N.  VV.  R. 
Co.,  L.  R.  2  C.  P.  631. 

04.    laiiillord.  —  A  landlord  has 

no  such  interest  in  the  growing  crops  of  his 
tenant  ns  to  enable  him  to  maintain  an  ac- 
tion against  a  person  who  injured  the  crop. 
Drake  v.  Chicago,  R.  I.  <&-  P.  R.  Co.,  29 
Am.  &•  Etig.  R.  Cas.  514,  70  /on/a  59,  29  ^V. 
IV.  Rep.  804. 

Where  a  landlord  is  to  receive  his  rent  in 
a  share  of  the  crops,  he  may  maintain  an 
action  for  damages  to  the  crops,  and  if  no 
objection  is  made  he  may  sue  without  join- 
ing his  tenants ;  in  which  case  his  recovery 
will  be  apportioned  according  to  his  inter- 
est in  the  crops.  Van  Hoozier  v.  Hannibal 
<S-  St.  J.  R.  Co.,  70  Mo.  145. 

C5. tenant.— Where  a  tenant  is  in 

possession  of  lands  under  a  lease  by  which 
he  is  to  have  all  of  the  crops,  he  is  entitled 
to  recover  the  entire  damages  for  a  loss  of 
the  crops  by  flooding  the  lands.  Kankakee 
&*  S.  R.  Co.  v.  Horan,  23  ///.  App.  259. 

A  tenant  voluntarily  leasing  property  ad- 
joining a  railroad  embankment,  which  is 
subject  to  overflow,  cannot  recover  damages 
for  the  loss  of  vegetables  growing  on  the 
ground,  and  for  personal  property  in  his 
house,  caused  by  the  overflow.  Chicago  <&>• 
A.  R.  Co.  V.  Smith,  17  ///.  App.  58. 

But  a  tenant  who  knowingly  leases  lands 
that  are  subject  to  overflow  by  reason  of  an 
improperly  constructed  railway,  which  di- 
verts water  from  a  stream,  may  recover 
damages  caused  by  the  overflow.  Ohio  &* 
M.  R.  Co.  V.  Elliott,  34  ///.  App.  589.— Fol- 
lowing Ohio  &  M.  R.  Co.  V.  Wachter,  123 
III.  440. 

0«.  Who  may  bo  sued.— If  a  com- 
pany, by  the  construction  of  its  embank- 
ments and  culverts,  collects  and  discharges 
surface  water  in  such  a  manner  as  to  injure 
adjoining  lands,  it  is  liable  for  the  damages 
thereby  ensuing;  and  although  it  did  not 
construct  the  railroad  originally,  neverthe- 
less, if  it  took  and  maintained  it  as  so  con- 
structed it  would  be  liable  as  of  the  date 
when  it  went  into  possession.     Wtad  v.  St. 


Johnsbury  ^  L.  C.  R.  Co.,  64  Vt.  52,  24  At/. 
Rep.  361. 

A  company  desiring  to  drain  a  lake  dug 
a  ditch  from  it  to  a  river,  which  for  the 
most  part  was  on  its  right  of  way,  but  near 
where  it  emptied  it  was  on  the  land  of  an- 
other. When  the  river  was  high  water  ran 
through  the  ditch  into  the  lake  and  flooded 
adjoining  lands.  If  only  that  portion  of 
the  ditch  which  was  not  on  the  company's 
right  of  way  had  been  dug  the  same  result 
would  have  happened  ;  and  if  the  ditch  had 
only  been  on  the  company's  right  of  way  it 
would  have  contributed  to  the  overflow. 
The  company  that  dug  the  ditch  sold  its 
right  of  way  and  property  to  another  com- 
pany. Held,  that  the  purchasing  company 
was  not  liable  for  an  overflow  after  it  pur- 
chased. Wajrland  v.  St.  Louis,  A'.  C.  iS-» 
N.  R.  Co.,  i  I  Am.  &*  Eng.  R.  Cas.  543,  75 
Mo.  548.— Distinguishing  Brown  t/.  Cayu- 
ga &  S.  R.  Co..  12N.  Y.  487. 

07.  trust  company.— Where,  at 

the  time  that  damages  were  sustained  by 
reason  of  the  backing  of  waters  over  plain- 
tiff's land,  on  account  of  the  defective  con- 
struction of  a  culvert,  it  was  shown  that  the 
railroad  was  in  the  hands  of  a  trust  com- 
pany, which  was  operating  it  for  the  benefit 
of  the  company  and  its  creditors,  such  trust 
company  would  be  liable  for  participating 
in  maintaining  a  nuisance.  Union  Trust 
Co.  V.  Citppy,  1 1  Am.  &*  Eng.  R,  Cas.  562, 26 
Kan.  754. 

And  in  such  case,  in  order  that  the  plain- 
tiff may  recover  against  the  trust  company, 
it  would  not  be  necessary  for  him  to  prove 
that  prior  to  the  damage  he  notified  the 
trust  company  of  the  defective  condition  of 
the  culvert,  or  that  any  request  was  made 
upon  the  company  to  remedy  or  abiite  the 
nuisance  caused  by  the  culvert.  All  that 
would  be  necessary  to  prove  would  be  that 
the  trust  company,  before  such  damages 
occurred,  actually  had  full  knowledge  of  all 
these  matters,  independent  of  any  notice 
from  the  plaintiff.  Union  Trust  Co.  v. 
Cuppy,  1 1  Am.  &•  Eng.  R.  Cas.  562,  26  Kan. 

754- 

In  such  a  case  both  the  railroad  company 
and  the  trust  company  would  be  liable  for 
t :.e  injury  occurring,  the  railroad  company 
being  liable  as  principal  and  the  trust  com- 
pany as  an  agent.  Union  Trust  Co.  v.  Cuppy. 
II  Am.  (S-  En^.  R.  Cas.  562,  26  Kan.  754. 

08.  PIcartiugs  — Complaint.  — If  a 
complaint  shows  a  good  cause  of  action  in 
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any  part  of  the  demand  it  is  good  on  demur- 
rer. So  where  a  landowner  sues  to  recover 
damages  for  flooding  his  land  by  allowing 
culverts  to  be  stopped  up,  his  complaint  is 
good  if  it  shows  that  some  of  the  acts  com- 
plained of  happened  since  he  became  the 
owner  of  the  land.  Terre  Haute  <S»  /.  jfi. 
Co.  V.  McCoy,  34  Am.  &*  1^'ig.  R.  Cas.  212, 
113  Ind.  498,  13  West.  Rep.  316,  16  N.  E. 
Rep.  395. 

A  complaint  stating  in  substance  that  the 
defendant  company  negligently,  unlawfully, 
and  wrongfully  constructed  a  bridge  over  a 
river  "so  as  to  create  an  unlawful  obstruc- 
tion in  said  river,  and  to  prevent  the  nat- 
ural flow  of  ice  and  water  therein,  and  cause 
a  natural  flow  of  ice  and  water  in  the  spring 
of  the  year  to  gorge,  back  up,  and  overflow 
the  banks  of  the  river,  and  thereby  greatly 
injure  and  damage  adjoining  lands  and 
property,  and  especially  the  lands  of  plain- 
tiff," is  sufficient  as  to  the  charge  of  negli- 
gence, and  to  show  that  the  bridge  was  an 
unlawful  structure.  Omaha  &*  R.  V.  R.  Co. 
V.  Standen,  j\  Am.  &^  Etijr.  R.  Cas.  179,  22 
Neb.  343,  35  A^.  W.  Rep.  183. 

69.   declaration.— In  an  action 

for  injury  to  a  farm,  plaintiff's  declaration 
claimed  an  estate  in  reversion  after  the  ex- 
piration of  an  existing  tenancy.  It  then 
set  out  the  construction  of  the  defendant's 
road  with  certain  embankments,  ditches, 
and  bridges,  by  means  of  which  a  cer- 
tain slough  or  watercourse  was  perma- 
nently dammed  up,  diverted  to,  and  caused 
to  set  back  and  overflow  the  farm,  thus 
causing  a  permanent  injury  thereto  and 
damage  to  plaintiff's  reversion.  Held,  on 
motion  in  arrest  of  judgment,  that  the  dec- 
laration showed  a  cause  of  action  to  the 
reversionary  interest.  Kankakee  &•  S.  R. 
Co.  v.  Horan,  41  Am.  &*  Eng.  R.  Cas.  13,  131 
///.  288,  23  A^.  E.  Rep.  621  ;  affirming  30  ///. 
App.  552. 

In  such  case  the  declaration  will  not  be 
insufficient  on  motion  in  arrest  of  judg- 
ment merely  because  it  does  not  allege 
that  the  tenancy  has  terminated,  or  how 
long  it  will  continue.  An  injury  to  land 
which  is  permanent  in  its  nature  is  neces- 
sarily an  injury  to  the  entire  estate,  which 
includes  the  reversion.  Kankakee  &»  S.  R. 
Co.  V.  Horan,  J^\  Am.&*  Eng.  R.  Cas.  13,  131 
///.  288,  23  N.  E.  Rep.  621 ;  affirming  30  ///. 
App.  552. 

The  estate  in  possession,  its  nature  and 
duration,  and  the  amount  of  rent  reserved, 


if  any,  are  material  matters  to  be  consid- 
ered in  the  assessment  of  damages  in  favor 
of  the  owner  of  the  reversion  ;  but  tliey  are 
immaterial  when  the  question  is  merely  as 
to  the  sufficiency  of  the  declaration  to  show 
a  cause  of  action,  or  to  warrant  a  recovery 
of  any  damages.  Kankakee  <&>»  5.  R.  Co.  v. 
Horan,  41  Am.  &*  Eng.  R.  Cas.  13,  131  ///. 
288,  23  A^.  E.  Rep.  621  ;  affirming  30  ///. 
App.  552. 

A  count,  charging  that  the  defendant  did 
an  act  on  its  own  land  wliereby  the  water 
from  a  creek  was  caused  to  flow  onto  tlie 
land  of  the  plaintiff,  rhust  show  that  the 
act  so  alleged  to  have  been  done  was  tor- 
tious. Koch  V.  Delaware,  L.  &•  W.  R.  Co., 
54  A'./.  Z.  401,  24  Ail.  Rep.  442. 

A  statement  that  a  defendant  many  years 
ago  filled  up  and  altered  a  creek  so  as  to 
divert  its  water  onto  the  land  adjacent  to 
the  plaintiff's  land,  but  by  a  bank  or  road- 
way kept  it  from  coming  thereon,  and  that 
recently  the  defendant  has  made  an  opening 
in  such  bank  or  roadway  whereby  such  water 
escaped  onto  the  premises  of  the  plaintiff, 
discloses  an  actionable  wrong.  Koch  v. 
Delaware,  L.  &^  W,  R.  Co.,  54  N. /.  L.  401, 
24  Atl.  Rep.  442. 

A  sufficient  cause  of  action  is  shown  by  a 
declaration  that  plaintiff  was  seised  of  cer- 
tain lands  adjoining  defendants'  railway, 
which  land  ought  of  right  to  be  drained  by 
ditches  through  defendants'  lands;  that  de- 
fendants were  using  these  lands  for  their 
road  ;  yet  that  they  negligently,  unskilful- 
ly, wrongfully,  and  injuriously  placed  earth, 
etc.,  in,  upon,  and  across  the  said  drains 
so  parsing  through  their  lands,  and  there- 
by obstructed  the  same,  whereby  the  plain- 
tiff's land  became  wet  and  useless.  A}ton 
V.  Hamilton  &'  T.  R.  Co.,  13  [/.  C.  Q. 
^-  595.— Following  Lawrence  v.  Great 
Northern  R.  Co.,  16  Q.  B.  643. 

A  declaration  alleged  that  defendants 
constructed  their  railway  in  so  careless 
and  negligent  a  manner  as  to  obstruct  a 
stream  and  prevent  the  water  from  flowing 
as  it  used  to  .do,  and  did  not  restore  it  to 
its  former  state,  though  a  sufficient  time 
for  so  doing  had  elapsed  before  the  stream, 
being  increased  by  rains  and  the  passage 
being  obstructed,  overflowed  the  plaintiff's 
land  and  injured  his  crops.  A  plea  as  to 
so  much  of  the  causes  of  action,  and  dam- 
ages in  respect  thereof,  as  accrued  more 
than  six  months  before  the  trial,  that  the 
plaintiffs  should  not  maintain  their  action. 
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because  the  defendants  committed  the 
grievances  in  the  construction  of  their  rail- 
way, and  that  the  said  grievances  did  not 
accrue  within  six  months  next  before  the 
commencement  of  this  suit,  is  bad  on  de- 
murrer, the  issue  tendered  being  in  fact 
whetlier  those  causes  of  action  which  ac- 
crued more  than  six  months  before  tiie 
commencement  of  tlie  suit  did  not  accrue 
witliin  six  months  next  before  such  com- 
mencement. Moison  V.  Great  Western  R. 
Co.,  14  U.  C.  Q.  B.  102. 

70.  petition.— Where   a   petition 

alleges  successive  overflows  to  land,  cover- 
ing a  period  long  enough  to  allow  the 
growing  of  two  crops,  it  should  specify  the 
seasons  in  which  the  injured  crops  grew. 
International  &•  G.  N.  R.  Co.  v.  I'a^e,  73 
Tex.  501,  II  5.   IV.  Rep.  526. 

Where  the  petition  alleged  that  the  wa- 
ters of  the  river  followed  a  certain  slough 
and  overflowed  the  land,  and  described  the 
slough  and  manner  of  construction  of  the 
embankment,  the  negligence  of  the  defend- 
ant and  want  of  proper  sluices,  an  allega- 
tion that  the  space  under  the  bridge  was 
too  low  to  allow  the  water  to  flow  and  tliis 
caused  it  to  back  up  and  overflow  plaintiff's 
land,  is  suflicient  to  sustain  a  finding  that 
the  waters,  not  having  a  sufficient  outlet 
through  the  embankment,  overflowed  the 
land.  Gut/,  C.  <S-  S.  F.  R.  Co.  v.  Preston, 
74  Tex.  181,  II  5.  JV.  Rep.  1108. 

A  gene  al  statement  in  the  petition  that 
by  reason  of  the  construction  of  the  rail- 
road without  proper  culverts,  surface  water 
had  accumulated  on  the  plaintiff's  land  for 
more  than  a  year,  thus  depriving  him  of 
the  use  of  his  land  and  of  the  street  in 
front  of  his  house,  and  causing  his  family  to 
be  sick  by  reason  of  the  malarial  poisons 
therefrom,  with  a  statement  of  the  whole 
amount  of  damages  suffered  thereby,  is 
suflicient  without  pleading  them  specially. 
San  Antonio  (&*  A.  R.  Co.  v.  Gwynn,  4  Tex. 
App.  {Civ.  Cas.)  338,  IS  5.  W.  Rep.  509.— 
Reviewing  Ellis  v.  Kansas  City,  St.  J.  & 
C   B.  R.  Co.,  63  Mo.  135. 

A  petition  alleged  that  the  embankment 
causing  an  overflow  was  constructed  and 
continued  in  use  without  suflicient  ctilverts 
to  draw  off  the  surface  water,  and  that  the 
damages  resulted  therefrom.  This  was 
suflicient,  as  it  alleges  the  failure  of  the 
duties  prescribed  by  law,  and  resulting  in- 
juries.    The  express  charge  of  negligence 


was  not  necessary.  Clark  v.  Dyer,  81  Tex. 
339,  16  S.   W.  Rep.  1 06 1. 

Where  an  owner  of  land  sues  a  company 
to  recover  for  permanent  injuries  caused  by 
flooding  it,  after  a  tenant  has  sued  for  dam- 
ages to  growing  crops,  it  is  no  objection 
that  the  petition  does  not  allege  that  the 
land  is  in  plaintiff's  possession,  or  that  he  Is 
entitled  to  possession,  if  it  clearly  allcf^es 
his  ownership  and  rights  in  the  premises. 
Gulf,  C.  &*  S.  F.  R.  Co.  V.  Harvionson,  ( Tex. 
Civ.  App.)  22  S.   IV.  Kep.  764. 

A  petition  wliich  states  that  the  company 
"  so  negligently  and  carelessly  kept,  con- 
structed, and  maintained  its  said  line  of  said 
railroad  that  it  caused  the  water  to  collect 
and  back  over,  and  inundate  and  overflow" 
growing  crops,  and  destroy  the  same,  is  not 
sufficient  when  specially  excepted  to.  The 
cause  of  action  should  be  s^tated  by  distinct 
averments,  and  with  such  particularity  as  to 
be  reasonably  sufficient  to  inform  the  de- 
fendant of  the  acts  or  omissions  relied  upon. 
Missouri  Pac.  R.  Co.  v.  Johnson,  3  Tex. 
App.  {Civ.  Cas.)  334. 

Allegation?  oi  injuries  to  adjoining  land 
not  belonging  to  the  plaintiff  are  properly 
stricken  out.  Sabine  &•  E.  T.  R.  Co.  v. 
Brousard,  34  Am.  <S»  Eng.  R.  Cas.  199,  69 
Tex.  617,  7  S.  IV.  Rep.  374. 

A  petition  stated  that  defendant "  failed 
to  keep  its  road  in  such  condition  as  to  pre- 
vent injury  to  plaintiff,  but  negligently  and 
carelessly  failed  to  make  and  keep  open 
proper  ditches  for  the  purpose  of  leading 
the  water  off  of  plaintiff's  land."  There 
was  no  averment  of  any  fact  showing  that 
defendant  was  under  any  legal  obligation 
to  maintain  ditches.  I/eltl,  that  for  want 
of  such  averment  the  petition  was  fatally 
defective.  Field  v.  Chicago,  R.  I.  &*  P.  R. 
Co.,  76  J/o.  614. — QuoTKD  IN  Woodward  v. 
Oregon  R.  &  N.  Co.,  i8  0reg.  289. 

71. variaiic". — Where  a  landlord 

sues  for  the  destruction  ot  growing  crups,  a 
declaration  charging  that  he  was  the  owner 
of  the  crops  is  not  supported  by  evidence 
showing  that  they  were  being  grown  by  a 
tenant  who  was  charged  with  the  marketing 
of  the  same,  and  the  landlord  to  receive  his 
rents  out  of  the  proceeds,  and  that  he  had 
lost  his  rents  by  reason  of  the  destruction 
of  the  crops.  Such  evidence  shows  that  the 
title  to  the  crops  vested  in  the  tenant.  0/tio 
(S-  M.  R.  Co.  V.  Hoeltman,  34  ///.  App.  429. 

Where  plaintiff  charges  that  his  land  was 
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flooded  and  damaged  by  the  diversion  of  a 
stream  ot  water  from  its  natural  channel,  he 
cannot  recover  on  proof  showing  that  the 
injuries  were  caused  solely  by  surface  water. 
And  the  distinction  between  the  cases  and 
the  relative  liability  of  the  company  should 
be  explained  to  the  jury  under  appropriate 
i  nstructions.  Munkers  v.  Kansas  City,  St.  J. 
iS^  C.  n.  R,  Co.,  60  Mo.  334,  9  Am.  Ry.  Rep. 

=34- 

Where  a  declaration  alleges  that  a  com- 
pany so  constructed  its  trestles  as  to  flow 
lands  in  1885,  1887,  and  1890,  evidence  that 
a  certain  flood  occurred  in  1887  or  1888  does 
not  constitute  a  variance.  St.  Louis,  A.  &^ 
T.  H.'R.  Co.  V.  Winkelinann,  47  ///.  App. 
276. 

Where  plaintiff  testified  to  an  overflow  in 
1884,  evidence  as  to  an  overflow  in  1885  is 
properly  admitted  under  an  allegation  that 
plaintifl  in  1885  had  growing  crops  on  the 
land  which  were  damaged  by  an  overflow  of 
that  date,  there  having  been  no  special  de- 
murrer to  the  sufficiency  of  the  complaint 
in  that  respect.  Gulf,  C.  &*  S.  F.  R.  Co.  v. 
Preston,  74  Tex.  181,  n  5.  W.  Rep.  11 08. 

72.  Evidence— What  is<a(lii)issil>lc. 
— (i)  For  plaintiff. — Where  the  embank- 
ments were  regarded  as  permanent  struc- 
tures, and  the  damages  as  entire,  it  was 
competent  for  plaintiff's  witnesses  in  givingf 
their  estimates  of  the  value  of  his  land 
before  and  after  the  acts  complained  of,  to 
state  that  the  land,  after  being  flooded,  be- 
came baked  and  broke  up  in  clods,  and  was 
foul  with  weeds — not  as  a  distinct  element 
of  damages,  but  as  showing  the  effect  of  the 
overflow  upon  the  land.  Noe  v.  Chicago,  D. 
&^  Q.  R.  Co.,  76  /07va  360, 41  AT.  W.  Rep.  42. 

Where  crops  destroyed  constitute  an  ele- 
ment of  damage,  the  plaintiff  may  properly 
testify  that  he  planted  tho  crops  under  the 
assurance  of  the  company's  officers  that  the 
defect  causing  the  overflow  would  be  rem- 
edied. Willitts  v.  Chicago,  B.  &•  K.  C.  R. 
Co.,  88  Iowa  281,  55  A^.  W.  Rep.  313. 

Evidence  is  admissible  that  the  defend- 
ant's officers,  in  discussing  at  different  in- 
terviews with  the  plaintiff  his  claim  for 
daniitges,  did  not  at  any  time  deny  the  de- 
fendant's liability.  Proctor  v.  Old  Colony 
R.  Co.,  154  Mass.  251,  28  A';  E.  Rep.  13. 

Where  a  declaration  alleged  that  the 
defendant  caused  water  to  overflow  the 
plaintiff's  meadow,  and  thereby  rendered  it 
spongy  and  impassable,  and  he  was  deprived 
of  the  use  of  his  meadow,  evidence  was 
5  D.  R.  0,-63. 


admissible  to  show  that  his  muck  bed  in 
the  meadow  was  made  inaccessible  by  the 
flowage.  Johnson  v.  Atlantic  &*  St.  L.  R, 
Co.,  35  A^.  H.  569, 

Where  the  defendant  has  pleaded  that 
the  overflow  was  the  result  of  an  extraor- 
dinary and  unusual  flood,  against  which 
human  foresight  could  not  provide,  and 
evidence  lias  been  introduced  of  freshets 
having  occurred  at  different  intervals  for  a 
series  of  years  prior  to  tlie  one  by  which  the 
plaintiff  was  damaged,  wliicii  were  equal  to 
it,  evidence  of  a  freshet  in  the  years  fol- 
lowing that  in  which  the  damage  com- 
plained 01  occurred,  greater  than  the  one 
which  caused  such  damage,  is  admissible  in 
connection  with  the  proof  relating  to  pre- 
vious overflows,  as  a  circimistance  tending 
to  show  that  the  flood  causing  the  damage 
to  the  plaintiff  was  an  occurrence  against 
which  ordinary  and  reasonable  care  might 
have  provided.  Gulf,  C.  *&>■  S.  F.  R.  Co.  v, 
Holliday,  65  Tex.  512. 

(2)  For  defendant. — Where  a  landowner 
sues  for  damages  to  his  land,  caused  by  de- 
fendant compariy  opening  a  ditch  along  its 
track,  it  is  error  to  refuse  a  deed  offered  by 
the  company  as  evidence,  which  shows  that 
the  right  of  way  was  granted  under  terms 
giving  it  the  same  rights  as  if  the  riglit  of 
way  had  been  condemned ;  because  if  the 
ditching  was  a  necessary  incident  to  the 
construction  and  operation  of  the  road,  the 
release  in  the  deed  would  constitute  a  good 
defense.  St.  Louis,  V.  6^  T.  H.  R.  Co.  v. 
Hurst,  14  ///.  App.  419. 

Where  a  company  is  sued  for  negligently 
building  a  bridge  with  an  embankment  on 
either  side,  so  as  to  throw  water  back  on  the 
land,  it  is  error  to  reject  evidence  offered 
by  the  company  to  the  effect  that  the  abut- 
ments of  the  bridge  were  properly  and  skil- 
fully placed  and  sufficient  to  discharge 
water  in  time  of  ordinary  floods,  inasmuch 
as  the  company  is  not  liable,  if  it  appears 
that  the  bridge  was  properly  constructed, 
for  any  flooding  caused  by  the  embankment. 
Conhocton  Stone  Road  Co.  v.  Buffalo.  N.  Y. 
&*  E.  R.  Co.,  3  Hun  (N.  Y.)  523,  s  T.  &•  C. 
651.— FoLLOwiNO  Bellinger  7'.  New  York 
C.  R.  Co.,  23  N.  Y.  42. 

73.  wliat  is  inatlniissible.  —  In 

an  action  for  an  overflow  resulting  from 
negligence  in  constructing  an  embankment 
without  sufficient  outlets  for  the  escape  of 
water,  testimony  that  notice  was  given  to 
the  defendatit's  road  master  to  remQve  the 
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alleged  nuisance  is  inadmissible  where  the 
question  of  notice  is  not  an  issue  in  the  case, 
and  where  it  does  not  appear  that  the  road 
master  was  a  proper  agent  to  whom  notice 
could  be  given.  5/.  Louis,  I.  M.  &•  S.  /i. 
Co.  V.  Lyman.  57  Ark.  512,  22  5.  W.  Jiep. 
170. 

In  a  suit  for  the  destruction  of  crops, 
where  plaintiff  alleges  that  such  crops  were 
planted,  cultivated,  and  owned  at  the  time 
of  the  destruction  by  himself  and  his  tenant, 
and  that  he  had  obtained,  by  transfer,  his 
tenant's  claim  for  damages  prior  to  bringing 
the  suit,  the  plaintiff's  recovery  is  limited  to 
such  crops  as  the  tenant  at  the  time  of  the 
destruction  had  an  interest  in,  and  evidence 
of  the  destruction  of  crops  in  which  the 
tenant  never  had  been  interested  is  inad- 
missible. Gu//,  C.  &-  S.  F.  R.  Co.  v.  Mc- 
Gowan,  ( Tex.)  34  Am.  &*  Eng.  R.  Cos.  210,  8 
5.  W.  Rep.  57. 

Where  the  action  is  for  flooding  growing 
cotton,  evidence  that  plaintiff  only  gathered 
one  and  a  half  bales,  where  he  otherwise 
would  have  gathered  three  and  a  half  bales, 
is  not  admissible  for  the  purpose  of  show- 
ing the  amount  of  damages,  unless  it  is  fol- 
lowp'i  up  by  other  evidence,  showing  the 
cost  of  maturing  the  cotton  after  the  time 
of  flooding,  and  putting  it  in  the  market. 
International  &>  G.  N.  R.  Co.  v.  Pape,  73 
Tex.  501,  II  S.  IV.  Rep.  526. 

That  lands  above  and  below  the  injured 
lands  the  subject  of  litigation  had  suffered 
by  the  overflow,  although  the  disturbing 
cause  complained  of  was  not  present,  is  in- 
competent to  negative  the  testimony  of  wit- 
nesses that  by  the  embankment  of  the  rail- 
way the  waters  had  been  collected  into  a 
culvert  and  the  increased  flow  caused  there- 
by had  washed  away  the  soil  and  injured  the 
crops  upon  which  tiie  current  was  thrown. 
Gulf,  C.  &*  S.  F.  R.  Co.  V.  Locker,  78  Tex. 
279,  145.  IV.  Rep.  611. 

Testimony  to  the  condition  of  adjoining 
land,  as  bearing  upon  that  alleged  to  have 
been  injured,  should  not  be  allowed  unless 
the  condition  of  the  two  places  with  respect 
to  productiveness  should  be  proved  in  every 
material  particular.  It  is  not  sufficient  that 
they  were  contiguous  and  of  the  same  ele- 
vation. Green  v.  Taylor,  B.  &*  H.  R.  Co., 
79  Tex.  604,  155".  W.  Rep.  685. 

In  the  absence  of  testimony  as  to  injury 
to  the  surface  of  the  land  overflowed,  or  to 
the  soil,  it  was  error  to  admit  testimony  as 
to  value  before  and  after  the  overflow,  and 


to  charge  upon  supposed  permanent  injury 
to  the  land.  Gulf,  C.  «&*  S.  F.  R.  Co.  v.  Hep- 
ner,  52  Am.&*Eng.  R.  Cas.  670,  83  Tex.  136, 
18  S.  IV.  Rep.  441. 

In  trespass  on  the  case  for  wrongfully  and 
injuriously  building  an  embankment  on  de- 
fendant's own  land,  so  as  to  cause  an  ob- 
struction and  reflow  of  water  on  plaintiff's 
land,  it  is  not  error  to  refuse  the  introduction 
of  testimony  on  the  part  of  defendant  that 
the  drain  constructed  by  the  defendant  to 
carry  the  water  from  the  land  of  the  plain- 
tifT  was  such  a  drain  as  is  usual  and  custom- 
ary to  be  constructed  at  such  embankments 
on  railroads  generally,  and  has  been  found 
sufficient  for  the  purposes  of  carrying  of! 
the  water  at  like  places.  Beaty  v.  Baltimore 
&•  O.  R.  Co.,  6  W.  Va.  388.— Quoting 
Whitcomb  v.  Vermont  C.  R.  Co.,  25  Vt.  49. 

74.  Expert  testiiuouy. — In  an  action 
for  damages  to  crops  by  flooding  lands, 
expert  testimony  is  admissible  to  show  the 
laws  of  alluvial  streams,  the  cause  and 
manner  of  the  growth  of  deposits  of  sedi- 
ments, and  the  eflects  of  such  deposits  upon 
streams  in  a  long  course  of  years,  in  a  case 
where  the  channel  of  a  stream  has  been  ob- 
structed. Ohio  <&*  M.  R.  Co.  V.  Neutzel,  143 
///.  46,  32  N.  E.  Rep.  529. 

In  an  action  for  damages  to  growing  crops, 
opinions  of  competent  witnesses  in  reference 
to  the  extent  of  the  injury  and  the  value  of 
the  growing  crops  may  be  received,  and 
also  the  average  product  or  yield  of  like 
crops  under  similar  conditions,  and,  within 
reasonable  limitations  as  to  time,  the  aver- 
age market  value  of  such  grain,  less  the  ex 
pense  of  harvesting  and  marketing.  Lom- 
meland  v.  St.  Paul,  M.  &*  M.  R.  Co.,  26  Am. 
&•  Eng.  R.  Cas.  596,  35  Minn.  412,  29  N. 
W.  Rep.  119. 

Testimony  of  witnesses  tending  to  show 
that  the  piers  of  a  bridge  were  twenty  feet 
apart  from  centre  to  centre ;  that  prior  to 
the  construction  of  the  bridge,  floods  had 
occurred  in  the  river  overflowing  the  bot- 
tom lands,  and  that  driftwood  frequently,  at 
such  tittles,  floated  down  the  river  and  was 
liable  to  lodge  against  any  obstruction,  and 
that  in  the  breaking  up  of  the  ice  in  each 
spring  cakes  of  ice  more  than  twenty  feet 
square  frequently  floated  down  which  could 
not  go  between  the  piers  unless  broken  up, 
is  proper  for  the  jury  to  consider  in  connec- 
tion with  testimony  of  experts  in  substance 
that  the  bridge  at  the  time  of  its  construction 
was  a  prudent,  safe,  and  proper  structure. 
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Omaha  &*  K.  V.  R.  Co.  v.  Drown,  44  Am. 
<5-  Ettg.  R.  Cas.  475,  29  Neb.  492,  46  A^.  IV. 
Rep.  39.  See,  to  same  effect,  Omaha  Sf  R. 
V.  R.  Co.  V.  Standen,  29  Neb.  622,  46  N.  W. 
Rep.  46. 

75.  Documentary  evidence.  —  A 
railroad  company,  sued  for  flooding  adjoin- 
ing lands  by  opening  a  ditch  along  its  track, 
filed  a  plea  of  the  stc^kUte  of  limitations  of 
five  years,  and  the  plaintiff  admitted  that 
the  acts  complained  of  were  committed 
more  than  five  years  before,  but  contended 
that  the  action  should  not  be  barred,  because 
it  was  a  continuing  injury  down  to  the  time 
of  bringing  suit,  and  an  issue  was  thus 
joined  and  trial  had.  Held,  that  this  opened 
for  investigation  damages  from  the  time  of 
the  construction  of  the  road  ;  but  it  was  the 
right  of  the  company  to  introduce  a  deed 
from  the  plaintiff,  granting  the  right  of  way 
and  releasing  it  from  all  damages  which 
might  occur  as  necessary  incidents  to  the 
construction  and  operation  of  the  road.  St. 
Louis,  V.  <S-  T.  H.  R.  Co.  v.  Hurst,  14  ///. 
App.  419- 

76.  Sufficiency  of  evidence. — Where 
one  company  constructs  a  road  and  another 
immediately  takes  charge  and  operates  it, 
and  both  are  sued  for  flooding  land,  by 
reason  of  defects  in  the  construction,  evi- 
dence to  the  effect  that  the  operating  com- 
pany had  furnished  the  funds  for  the  con- 
struction, and  had  exercised  authority  over 
it,  and  had  been  the  moving  spirit  from  the 
beginning,  and  that  it  had  filed  a  bill  in  a 
federal  court  to  restrain  the  suit,  in  which 
it  had  made  admissions  against  interest,  is 
admissible,  and  sufllicient  to  warrant  a  jury 
in  finding  that  it  was  the  real  owner  from 
the  first,  and  therefore  liable.  Kankakee  &* 
S.  R.  Co.  V.  Horan,  23  ///.  App.  259. 

Where  the  evidence  shows  that  at  the 
time  plaintiff  bought  his  land  it  was  suf- 
ficiently drained  by  ditches  and  a  culvert 
put  in  to  supply  the  place  of  a  natural 
drain,  which  had  been  fllled  up  by  a  railroad 
embankment,  and  that  these  ditches  and 
culvert  were  afterwards  permitted  by  the 
defendant  to  All  up,  which  caused  plaintiff's 
land  to  overflow,  it  is  suflicient  to  support  a 
verdict  for  plaintiff,  and,  the  damages  not 
being  excessive,  the  court  will  not  interfere. 
St.  Louis,  A.  &>  T.  H.  R.  Co.  v,  C/aunch,  41 
III.  App.  592.— Quoting  Ohio  A  M.  R.  Co, 
V.  Wachter,  123  111.  440. 

To  maintain  such  an  obstruction  is  a  vio- 
lation of  a  public  duty  and  an  invasion  of 


private  rights,  creating  a  liability  for  dam- 
ages to  persons  injured  thereby.  St.  Louis, 
A.  &»  T.  H.  R.  Co.  V.  Claunch,  41  ///.  App. 
592. 

An  overflow  occurring  on  the  line  of  a 
railroad  bed  built  a  few  years  afterwards, 
followed  by  two  other  overflows  occurring 
after  the  road  was  built  and  within  nine 
months  of  each  other,  tended  so  strongly  to 
the  conclusion  that  such  overflows  might 
reasonably  have  been  expected,  that  a  ver- 
dict for  damages  caused  by  the  railway  bed 
damming  up  the  water  and  destroying  crops, 
was  not  set  aside.  Sabine  <S«»  E.  T.  R.  Co. 
V.  Hadnot,  30  Am.  &•  Ettg.  R.  Cas.  197,  67 
Tex.  503,  4  S.   W.  Rep.  138. 

A  verdict  is  sustained  by  proof  showing 
that  the  flooding  of  the  land  was  caused  by 
an  embankment  made  by  the  company, 
which  prevented  the  water  from  passing  off 
as  freely  as  it  formerly  did,  though  consid- 
erable openings  were  left  in  the  embank- 
ment for  that  purpose.  Texas  <S»  P.  R.  Co. 
V.  Snyder,  {Tex.)  18  S.  IV.  Rep.  559. 

Plaintiff  sued  for  flooding  his  land  by 
maintaining  a  bridge  so  constructed  as  not 
to  give  sufficient  passage  to  the  water.  The 
evidence  showed  that  the  bridge  had  been 
maintained  for  twelve  years,  and  never 
before  had  there  been  any  complaint,  and 
that  the  land  had  been  subject  to  over- 
flow for  many  years  before  the  bridge  was 
built ;  that  only  once  by  actual  measurement 
the  waters  on  the  upper  side  of  the  bridge 
during  a  flood  had  been  found  to  stand  up 
two  and  a  half  inches,  which  would  liave  no 
appreciable  effect  at  the  place  of  the  over- 
flow, and  that  the  banks  had  not  been  as  well 
protected  by  riprapping  since  the  bridge 
was  built  as  before.  Held,  not  suflicient  to 
warrant  a  verdict  for  plaintiff.  Hodge  v. 
Lehigh  Valley  R.  Co.,  56  Fed.  Rep.  195. 

In  an  action  for  obstructing  a  stream, 
where  the  evidence  shows  that  the  only 
obstruction  was  a  sill  ten  inches  square 
placed  by  the  defendant  railroad  across  the 
bottom  of  the  channel,  that  the  stream  had 
been  obstructed  at  a  point  below  to  such  an 
extent  as  to  cause  sand  to  accumulate  and 
bury  the  sill  some  four  feet  under  it,  and 
that  this  filling  of  the  stream  had  caused 
the  overflow,  a  verdict  against  the  defend- 
ant will  be  set  aside  as  against  the  evidence. 
Southwestern  R.  Co.  v.  Lee,  47  Ga,  380. 

A  landowner  introduced  proof  to  show 
that  the  flooding  was  caused  by  an  embank- 
ment which  was  constructed  across  a  stream 
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without  sufficient  ooenings;  that  for  thirty 
years  before  the  embankment  was  built  the 
lands  had  never  been  flooded  but  once,  and 
then  at  a  time  of  an  unusual  rain,  but  since 
the  embankment  was  built  the  lands  were 
overflowed  every  time  there  was  a  rain 
wliich  amounted  to  anything.  The  com- 
pany introduced  evidence  to  show  that  the 
openings  in  the  embankment  were  sufficient, 
even  in  times  of  high  freshets  ;  that  the  land 
was  subject  to  overflow  before  the  embank- 
ment was  built.  Held,  sufficient  to  justify 
a  verdict  in  favor  of  the  landowner.  Dallas 
6-  W.  R.  Co.  V.  Kmnard,{Tex,)  i8  5.  W. 
Rep.  1062. 

77.  Instructions,  generally.— In  an 
action  for  damages  from  backwater  caused 
by  an  insufficient  culvert  in  an  embank- 
ment, it  was  the  duty  of  the  court  to  in- 
struct the  jury  as  to  the  law  applicable  to 
the  case  of  injury  to  the  property  of  an  ad- 
jacent landowner,  growing  out  of  the  man- 
ner in  which  the  railroad  was  constructed. 
Houston  <&-  G.  N.  R.  Co.  v.  Parker,  50  Tex. 

330- 

Where  suit  is  brought  by  an  owner  of 
leased  land  for  permanent  injuries  thereto 
by  flooding  it,  caused  by  the  negligent  man- 
ner in  which  a  railroad  is  constructed,  an 
error  in  admitting  evidence  as  to  temporary 
damages  thereto  is  cured  by  an  instruction 
that  the  right  of  recovery  for  any  temporary 
damage  is  in  the  tenant,  and  that  plaintiff 
could  only  recover  for  permanent  injuries. 
Gulf,  C.  &*  S.  F.  R.  Co.  v.  Harmonson,  ( Tex. 
Civ.  App.)  22  5.  W.  Rep.  764. 

Where  the  court  has  instructed  the  jury 
that  plaintiff  is  entitled  to  recover  such  a 
sum  as  will  be  a  fair  compensation  for  the 
injury  done,  the  company  cannot  complain 
that  the  court  failed  to  indicate  a  rule  by 
which  to  assess  the  damages,  where  it  did 
not  ask  the  court  to  instruct  further.  Gulf, 
C.  <S-«  S.  F.  R.  Co.  V.  Harmonson,  ( Tex.  Civ. 
App.)  22  5.  W.  Rep.  764. 

78.  what  are  proper.— An  in- 
struction that  if  the  defendant's  "  negli- 
gence contributed  in  a  large  degree,  along 
with  the  act  of  God,  in  causing  the  loss  sus- 
tained by  the  plainiifT,  it  [the  defendant] 
would  be  liable  in  damages  for  the  ad- 
ditional damages  sustained  by  the  plaintiff 
by  reason  of  such  negligence  of  the  defend- 
ant," is  not  erroneous.  Republican  Valley 
R.  Co.  V.  Fink,  18  Neb.  ''  ,  24  A'.  W.  Rep. 
691. 

An  instruction  that  the  jury  should  con- 


sider  whether  the  water  on  the  land,  inclu- 
sive of  what  might  fall  as  rain  water  and 
what  was  there  as  overflowed  water,  would 
have  run  off  the  land  in  the  natural  course 
of  drainage  without  the  injury  complained 
of,  if  defendant's  roadbed  had  not  been  con- 
•structed  as  it  was,  is  not  erroneous  as  au- 
thorizing the  jury  to  take  into  considera- 
tion sources  of  overflow  not  alleged  in  ilie 
plaintiff's  petition.  Sabine  6-»  E.  T.  K.  Co. 
v.  Brousard,  41  Am.  &*  Eitg.  R.  Cas.  26,  75 
Tex.  597,  12  S.  W.  Rep.  11 26. 

An  instruction  that  the  jury  should  con- 
sider whether  the  damage  would  have  oc- 
curred if  the  embankment  or  roadbed  had 
been  so  constructed  as  to  properly  drain  the 
country,  is  not  open  to  the  objection  that 
the  duty  of  the  defendant  was  to  so  con- 
struct its  roadbed  and  embankment  as  not 
to  impede  natural  drainage,  and  that  the 
instruction  imposed  a  greater  duty  upon  it. 
Sabine  &*  E.  T.  R.  Co.  v.  Brousard,  41  Am. 
&"  Eng.  R.  Cas.  26,  75  Tex.  597,  12  S.  IV. 
Rep.  1 1 26. 

An  instruction  that  if  defendant,  by  build- 
ing its  roadbed  south  of  plaintiff's  lot,  col- 
lected the  surface  water  and  caused  it  to 
flow  upon  said  lot,  whereby  it  was  damaged, 
the  finding  should  be  for  the  plaintiff  for 
the  damages  sustained  at  the  time  of  the 
institution  of  the  suit,  sufficiently  distin- 
guishes such  temporary  damages  from  the 
damages  arising  from  a  permanent  approach 
to  defendant's  roadbed,  extending  in  front 
of  plaintiff's  lot.  Wallace  v.  Kansas  City  &^ 
S.  R.  Co.,xj  Mo.  App.  491.— Distinguish- 
ing Van  Hoozier  v.  Hannibal  &  St.  J.  R. 
Co.,  70  Mo.  145.  Following  Martin  v. 
Chicago,  S.  F.  &  C.  R.  Co.,  47  Mo.  App.  452. 

The  evidence  was  conflicting  as  to  wheth- 
er the  water  thrown  upon  the  plaintiff's 
land  was  simply  surface  water  or  that  of  a 
natural  stream  or  watercourse  which  had 
been  diverted.  The  jury  were  instructed 
that  if  it  was  surface  water  the  company 
would  not  be  liable,  if  the  road  was  con- 
structCi'  with  proper  care ;  but  that  the 
compa.iy  would  be  liable  if  it  had  diverted 
water  from  a  stream,  but  that  plaintiff  could 
not  recover  if  he  might  have  prevented  the 
injury  with  comparatively  small  cost.  Held, 
that  the  company  had  no  right  to  complain 
of  the  instructions.  Munkres  v.  Kansas 
City,  St.  J.  &*  C.  B.  R.  Co.,  5  Am.  &•  Eiig. 
R.  Cas.  79,  72  Mo.  514.— Quoted  in  Han- 
naher  v.  St.  Paul,  M.  &  M.  R.  Co..  5  Dak.  i, 
37  N.  W.  Rep.  717. 
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70.  and  properly  given.— An 

instruction  is  properly  given  wliicli  tells  the 
jury  that  the  proper  measure  of  damages  is 
the  aggregate  sum  of  the  differences  in 
value  of  the  land  immediately  before  and 
immediately  after  each  flooding  during  the 
preceding  five  years,  making  no  allowance 
for  crops  destroyed  where  they  were  planted 
under  the  knowledge  that  their  destruction 
was  certain.  Wiilitts  v.  Chicago,  B.  &*  K. 
C.  R.  Co.,  88  loiua  281,  55  N.   W.  Rep.  313. 

Where  the  evidence  shows  that  plaintiJ's 
land  and  building  were  injured  by  the  over- 
flow of  a  stream,  and  that  defendant  com- 
pany, in  constructing  its  road,  had  cut  away 
the  banks  of  the  stream  so  as  to  conform  to 
the  grade  of  its  road,  it  is  proper  for  the 
court  to  instruct  the  jury  that  if  they  found 
that  the  injury  was  caused  by  such  excava- 
tion, and  that  the  injury  would  not  other- 
wise have  occurred,  then  the  company  is 
liable.  Robinson  v.  New  York  &*  E.  R.  Co., 
27  Barl>.  {N.  V.)  512, 

80. what  are  improper.— Where 

the  answer  is  a  general  denial,  and  the  wit- 
nesses disagree  as  to  the  amount  of  dam- 
ages, an  instruction  that  "the  question  of 
amount  of  damages  scarcely  requires  much 
attention,  since  in  the  trial  defendant  has 
made  no  contest  thereon,"  is  erroneous. 
Republican  Valley  R.  Co.  v.  Fink,  18  Neb.  89, 
24  iV.  W.  Rep.  691. 

A  charge  that  "the  proper  criterion  for 
ascertaining  the  damages  would  be  the  ac- 
tual damage  to  the  value  of  the  land  before 
the  water  was  turned  on  it,  and  the  reason- 
able worth  or  value  of  the  land  with  the 
water  so  changed  or  turned  onto  the  land, 
and  in  this  way  arriving  at  the  actual  dam- 
ages sustained  by  the  plaintiff,"  is  error. 
Galveston,  H.  &*  S.  A.  R.  Co.  v.  Taii,  63  Tex. 
223.— Approving  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Helsley,  62  Tex.  593;  Van  Pelt  v.  Daven- 
port, 42  Iowa  314. 

In  an  action  for  the  loss  of  pasture,  an 
instruction  that  the  jury  might  find  what, 
if  any,  was  the  value  for  one  year,  and  then 
take  the  proportionate  rate  for  the  length 
of  time  which  the  evidence  showed  plaintif? 
was  deprived  of  his  pasture,  is  erroneous 
where  it  appears  that  the  value  of  the  pas- 
ture varied  at  different  seasons  of  the  year, 
Sabine  &*  E.  T.  R.  Co.  v.  Brousard,  34  Am. 
&»  Eng.  R.  Cas.  199,  69  Tex.  617,7  S.  f^- 
Rep.  374. 

An  instruction  t  as  held  erroneous  which 
authorized  recf  ,'"/  if  the  jury  believed  that 


the  injury  complained  of  was  occasioned  by 
water  forced  out  of  the  bed  of  the  creek  by 
the  obstructions  of  the  bridge,  uniting  with 
other  waters  of  the  creek  wliich  had  es- 
caped from  its  bed  at  other  points.  Such 
instruction  entirely  leaves  out  of  view  tlie 
question  whether  or  not  the  company  was 
negligent.  Abbott  v.  Kansas  City,  St.  J.  &^ 
C.  B.  R.  Co.,  20  Am.  &*  Eng.  R.  Cas.  103,  83 
Mo.  271,  53  Am.  Rep.  581. — Following 
Price  V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  72  Mo. 
416;  Waldhier  v.  Hannibal  &  St.  J.  R.  Co., 
71  Mo.  514;  Edens  v.  Hannibal  &  St.  J.  R. 
Co.,  72  Mo.  212;  Iron  Mountain  Bank  v. 
Murdock,  62  Mo.  70;  Zimmerman  7/.  Han- 
nibal &  St.  J.  R.Co.,  71  Mo.  491. 

In  an  action  for  an  overflow  above  a  bridge, 
the  evidence  showed  that  below  the  bridge 
the  water  was  caused  to  rise  several  feet  by 
a  dam  across  a  natural  watercourse;  that 
above  the  bridge  the  water  was  two  feet 
higher  than  below  it.  The  trial  court  ruled 
that  no  recovery  could  be  had  on  account 
of  the  dam,  because  the  water  was  higher 
above  than  below  the  bridge.  Held,  error, 
because  but  for  the  dam  the  water  below 
the  bridge  would  have  passed  off  and  to 
some  extent  have  increased  the  flow  under 
it,  thus  reducing  the  backwater.  Payne  v. 
Kansas  City,  St.  J.  &•  C.  B.  R.  Co.,  112  Mo. 
6,  20  S.  IV.  Rep.  322. 

An  instruction  charging  the  jury  "that  not- 
withstanding the  fact  that  the  railroad  com- 
pany, when  it  constructed  its  bridge,  did  so 
in  a  prudent  manner,  according  to  the  best 
information  it  could  obtain  at  the  time  of 
its  construction,  yet  if  it  subsequently  ap- 
peared that  its  construction  was  sucii  that 
damages  would  result  from  the  gorging  of 
ice  against  the  bridge,  and  that  damages 
would  result  to  the  plaintiff  and  otlier 
property  holders  in  the  vicinity  of  the 
bridge  by  reason  of  the  overflow  of  ice  and 
water  in  consequence  of  such  gorge,  and 
the  defendant  had  the  time  and  the  oppor- 
tunity and  means,  by  reasonable  effort  on 
its  part  in  that  behalf,  to  avoid  or  prevent 
such  damage,  it  was  its  duty  so  to  do,  and 
it  was  required  to  use  all  reasonable  effort 
to  avert  such  damage,  and  if  it  failed  so  to 
do,  it  is  liable  to  plaintiff  for  the  damages 
sustained  by  him  resulting  directly  from 
such  failure" — /leld,  erroneous,  and  a  new 
trial  awarded.  Omaha  &*  R.  V.  R.  Co.  v. 
Brown,  11  Am.  &•  Eng.  R.  Cas.  501,  14  A'eb. 
170,  15  A\  W.  Rep.  321.— Followed  in 
McCleneghan  v.  Omaha  &  R.  V.  R.  Co.,  37 
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Am.  &  Eng.  R.  Cas.  245,  35  Keb.  523,  41  N. 
W.  Rep.  350. 

In  an  action  for  the  overflow  of  land  on 
which  plaintiff  had  a  brick-yard,  the  over- 
flow being  alleged  to  result  from  the  in- 
ability of  the  waterway  under  a  bridge 
built  by  defendant  to  carry  off  the  water  at 
times  of  heavy  rains,  the  plaintiff  testified 
that  previous  to  the  time  he  placed  his 
brick-yard  at  the  place  the  overflows  did  not 
occur  every  year,  but  did  occur  at  an  aver- 
age of  four  years  in  Ave ;  the  defendant 
asked  the  court  to  instruct  the  jury  that 
upon  plaintiff's  evidence  he  was  guilty  of 
contributory  negligence,  which  was  refused, 
and  the  court  charged  the  jury  that  if  the 
circumstances  were  such  that  a  man  of  or- 
dinary prudence  would  have  placed  the 
brick-yard  at  that  place,  it  would  not  be 
contributory  negligence.  Held,  to  be  er- 
roneous. Entry  v.  Raleigh  &*  G.  R.  Co.,  52 
Am.  &*  Ettg.  R.  Cas.  695,  109  N.  Car.  589, 
14  5.  E.  Rep.  352,  15  L.  R.A.  332.— Dis- 
tinguished IN  Knight  V.  Albemarle  &  R. 
R.  Co.,  Ill  N.  Car.  80. 

The  breaking  01  a  culvert  under  the  em- 
bankment of  defendant's  road,  inia  Ireshet, 
having  caused  an  accumulation  of  water, 
which,  the  embankment  being  opened,  over- 
flowed plaintiff's  land,  to  his  damage,  the 
circuit  judge  charged  the  jury  thai  \\  the 
servants  of  the  defendant  let  off  the  water, 
the  defendant  was  liable  for  the  actual  dam- 
age therefrom  ensuing  to  the  plaintiff,  no 
matter  how  much  care  and  caution  they  ex- 
ercised. Held,  erroneous,  and  that  the  de- 
fendant was  not  liable  unless  guilty  of  neg- 
ligence in  setting  free  the  accumulated 
water.  Mills  v.  Greenville  &-  C.  R.  Co.,  5 
Am.  <Sn>  Eng.  R.  Cas.  55,  13  So.  Car.  97. 
Cairo  <S^  V.  R.  Co.  v.  Houry,  5  Am.  &*  Eng. 
R.  Cas.  62,  77  Ind.  364. 

Plaintiff  sued  the  company  for  negligently 
overflowing  his  lands,  causing  loss  and  in- 
jury to  corn  and  cotton  crops  and  to  grass. 
The  charge  submitted  the  injury  to  the 
crops.  Held,  that  the  omission  of  damages 
to  the  grass  was  a  material  error,  there  being 
testimony  to  its  injury.  Green  v.  Taylor,  B, 
&-  H.  R.  Co.,79  Tex.  604,  15  S.  W.  Rep.6Ss. 

81.  and  properly  refused.— It 

was  not  error  to  refuse  to  charge  the  jury 
upon  the  theory  that  a  railroad  company  is 
not  liable  for  damages  for  failure  to  provide 
sufficient  outlets  for  the  escape  of  the  water 
of  all  streams   crossing  its  roadbed.    S/. 


Louis,  I.  M.  &*  S.  R.  Co.  v.  Lyman,  57  Ari\ 
512,  22  S.  W.  Rep.  170. 

Where  the  evidence  shows  that  the  freshet 
which  flooded  plaintiff's  lands  was  not  ex- 
traordinary or  unprecedented,  it  is  proper 
to  refuse  to  instruct  the  jury  that  the  com- 
pany would  not  be  liable  if  its  bridge  ar.d 
trestle  were  sufficient  except  for  xtiaor- 
dinary  freshets."  Noe  v.  Chicago,  B.  &*  (J. 
R.  Co.,  76  fowa  360,  41  N.  IV.  Rep.  42. 

Where,  in  an  action  for  damages  caused 
by  diversion  of  water  from  its  regular  chan- 
nel, the  plaintiffs  expressly  abandoned  al> 
claim  for  injury  arising  from  the  diversion 
and  direction  of  surface  water  upon  their 
land,  and  where  the  response  to  issues  al- 
ready submitted  would  necessarily  negative 
the  idea  of  damages  by  "  surface  water,"  it 
was  not  error  for  the  judge  to  refuse  to  sub- 
mit an  issue  presenting  the  question  whether 
the  water  diverted  (if  any)  was  rain  or  sur- 
face water.  Ward  v.  Albemarle  &*  R.  R. 
Co.,i\2  N.  Car.  168,  16  5.  E.  Rep.  921. 

Instructions  to  the  effect  that  an  owner 
of  land  adjacent  to  a  railroad,  under  pur- 
chase after  its  construction,  cannot  recover 
for  injury  to  his  crops  by  overflow  resulting 
from  insufficient  outlets  for  water  and  de- 
fects in  the  construction  of  the  railroad — 
held,  properly  refused.  Atlantic  &*  D.  R. 
Co.  V.  Peake,  87  Va.  130.  12  i'.  E.  Rep.  348. 
—Distinguishing  Chicago  &  E.  I.  R.  Co. 
V.  Loeb,  118  111.  203.— Quoting  Southside 
R.  Co.  z/.- Daniel,  20  Gratt.  (Va.)  344. 

82.  InstructiouH  assuming^  facts.— 
In  an  action  for  flooding  land  by  a  defective 
culvert,  it  was  error  to  instruct  the  jury 
"that  defendant  had  no  right  in  the  con- 
struction of  its  roadbed  to  so  construct  the 
same  as  to  obstruct  the  natural  flow  of  sui- 
face  water  so  as  to  overflow  the  premises  of 
another."  The  instruction  assumed  as  a 
fact  a  question  which  was  in  dispute.  Chi- 
cago, M.  &*  N.  R.  Co.  V.  Eichman,  47  ///. 
App.  156. 

Special  charges  are  properly  refused, 
where  they  assume  as  matter  of  law  that 
a  railway  company  is  excused  for  having 
failed  to  construct  its  roadbed,  culverts,  and 
ditches  in  such  a  manner  as  to  afford  free 
passage  and  egress  to  water  coming  from  a 
large  river  and  from  a  great  distance;  and 
where  they  assume  as  matter  of  law  that  a 
particular  freshet  was  an  extraordinary  one. 
Gulf,  C.  &*  S.  F.  R.  Co.  V.  Holliday,  65  Tex. 
S12. 
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83.  Iiistructious  incorrectly  stut- 
iii^  the  law. — The  action  being  to  recover 
damages  to  land  above  by  reason  of  an  em- 
banicnient  erected  in  i88i,  and  also  the 
damages  to  land  below  by  reason  of  the 
breaking  of  the  embankment  in  i886,  the 
trial  judge  erred  in  instructing  the  jury  that 
in  estimating  the  damages  they  could  go 
back  only  to  i886.  Gentry  v.  Richmond  &* 
D.  R.  Co.,  iZSo.  Car.  284,  16  i'.  E.  Rep.  893. 

The  court  properly  refused  to  charge  the 
jury  that  "if  a  roadbed  was  constructed 
so  as  to  let  the  water  pass  with  as  little  in- 
jury to  plaintiff  as  could  be  practically  done 
without  making  the  road  insecure,  then  the 
defendant  company  would  not  be  liable  for 
Injury  from  water  action  after  it  left  the 
right  of  way."  This  is  not  the  law.  Austin 
«S-  N.  W.  R.  Co.  V.  Anderson,  79  Tex.  427, 
155.  W.Rep.  484. 

84.  What  are  questions  of  fact  for 
the  jury. — What  are  ordinary  and  what 
extraordinary  damages  are  questions  for  the 
jury ;  and  it  is  error  in  the  court  to  say  that 
a  company  is  not  liable  for  ordinary  dam- 
ages, and  so  instruct  the  jury  that  they  may 
infer  that  the  company  would  not  be  liable 
for  ordinary  damages,  but  would  be  liable 
for  extraordinary  r^amages.  Hannaher  v. 
St.  Paul,  M.  &*  Ai.  R.  Co.,  5  Dak.  i,  37  N. 
VV.  Rep.  717.  —  Quoting  Walker  v.  Old 
Colony  &  N.  R.  Co.,  103  Mass.  10;  Munkres 
V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  72  Mo. 
514. 

Whether  a  trestle  constituted  an  obstruc- 
tion to  the  natural  flow  of  water,  by  reason 
of  which  plaintiff's  lands  were  flooded,  or 
whether  the  amount  of  water  overflowing 
plaintiff's  land  was  increased  by  reason  of 
the  manner  of  construction  of  the  trestle, 
were  questions  of  fact  for  the  jury.  St. 
Louis,  A.  &•  T.  H.  R.  Co.  v.  Winkelmann, 
47  ///.  App.  rje. 

Where  a  company  is  sued  for  flooding 
lands  by  reason  of  certain  embankments 
and  ditches,  and  there  is  some  evidence 
tending  to  show  that  the  seasons  were  so 
rainy  that  the  damages  would  have  accrued 
regardless  of  the  embankment  and  ditches, 
the  question  of  the  cause  of  the  injury  is  for 
the  jury.  Kankakee  &-  S.  R.  Co.  v.  Horan, 
23  ///.  App.  259. 

Where  a  company  in  constructing  its  road 
opens  up  underground  springs,  and  subse- 
quently, for  the  protection  of  its  track,  con- 
ducts the  water  in  an  artificial  channel  and 
throws  it  on  the  land  of  another,  it  is  liable. 


if  discharging  the  water  in  the  manner  that 
it  did  is  not  reasonably  necessary  for  the 
maintenance  of  its  road  ;  and  whether  it  is 
reasonably  necessary  is  for  the  jury.  Curtis 
V.  Eastern  R.  Co.,  14  Allen  (Mass.)  55. — 
DiSTiNGUiSHKU  IN  Eatun  V.  Boston,  C.  & 
M.  R.  Co..  51  N.  H.  504. 

Where  there  is  a  conflict  of  evidence,  but 
plainiilY's  evidence  is  sufficient  to  show  that 
the  injury  resulted  from  the  narrowing  of  a 
bridge  and  the  obstruction  of  a  stream  by 
defendant,  causing  the  water  to  flow  upon 
plaintiff's  land,  and  the  jury  have  been  prop- 
erly instructed  as  to  the  law,  a  verdict  for 
plaintiff  should  not  be  disturbed.  Wood' 
ruff  V.  Syracuse,  B.  &*  N.  Y.  R.  Co.,  73  Hun 
296,  26  A'.  1'.  Supp.  421. 

Where  lands  are  flooded  by  the  alleged 
imperfect  construction  of  a  railroad  bridge 
and  embankment,  it  is  a  question  for  the 
jury  whether  the  flood  complained  of  was 
of  such  extraordinary  character  as  to  relieve 
the  company  from  liability,  or  whether  it 
should  have  been  anticipated  and  provided 
against.  Van  Duzer  v.  Elmira,  C.  &*  N. 
R.  Co.,  75  Hun  4S7,  27  A'.  Y.  Supp.  474,  57 
N.  Y.  S.  R.  355.— Following  Mundy  v. 
New  York,  L.  E.  &  W.  R.  Co..  75  Hun  479. 
—Mundy  V.  A'ew  York,  L.  E.  6-  IV.  R.  Co., 
75  Hun  479,  27  A^  Y.  Supp.  469,  57  N.  Y.  S. 

R.  367. 

Where  a  railroad  company  buys  an  exist- 
ing road,  and  at  a  point  thereon  an  embank- 
ment and  bridge  are  constructed  so  as  to 
interfere  with  the  flow  of  water  in  times  of 
very  high  freshets,  it  is  a  question  for  the 
jury  whether  the  company  was  charged 
with  notice  of  the  imperfect  construction  of 
the  bridge  and  embankment  before  the  hap- 
pening of  a  flood  to  test  its  defective  char- 
acter. Van  Duzer  v.  Elmira,  C.  Sr'  N.  R. 
Co.,  75  Hun  487,  27  N.  Y.  Supp.  474,  57  A^. 
Y.  S.  R.  355- 

85.  ana  \«'liat  are  not.— Where 

the  evidence  does  net  show  any  change  of 
condition  in  the  surface  of  the  soil  or  any 
permanent  injury  to  the  land  itself,  it  is 
proper  for  the  court  to  withdraw  that  ques- 
tion from  the  jury.  Green  v.  Taylor,  B.  &- 
H.  R.  Co.,  79  Tex.  604,  15  5.  W.  Rep.  685. 

Where  a  landowner  sues  for  both  perma- 
nent and  temporary  damages  resulting  to 
his  land  by  flooding,  caused  by  the  negli- 
gent manner  in  which  the  road  was  con- 
structed, and  the  court  on  demurrer  strikes 
out  the  allegation  as  to  the  temporary  dam- 
ages, it  is  error  to  submit  to  the  jury  an 
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issue  as  to  temporary  damages,  and  a  verdict 
rendered  in  sucii  case  cannot  be  sustained, 
though  supported  by  evidence.  (Sit//,  C,  &* 
S.  F.  A\  Co.  V.  Frciierukson,  {Jex.)  ig  S.  IV. 
Rep,  124. 

3.  Damages. 

80.  Right  to  (luiiinjfcs.— The  words 
"deprived"  and  "  talicn,"  in  tlic  Magna 
Charta  (N.  C.  Dccl.  of  Rights,  g  \^),  are 
broad  enough  to  include  damages  for  flood- 
ing land.  Staton  v.  Norfolk  <>*  C,  R.  Co., 
52  Am.  &*  Eiig.  R.  Cas.  686,  1 1 1  W.  Car.  278, 
16  5.  E.  Rep.  181.— (Quoting  Fumpelly  v. 
Green  Bay  &  M.  Canal  Co.,  13  Wall.  (U.  S.) 
166;  Eaton  V,  Boston, C.  «&  M.  R.  Co.,  51  N. 
H.  504. 

If  crops  have  been  destroyed  or  damaged 
by  negligence  or  wrong  in  causing  over- 
flows, etc.,  then  tiie  owner  is  entitled  to  re- 
cover their  value;  and  if  the  land  has  been 
rendered  less  productive  or  otherwise  in- 
jured, then  he  is  entitled  to  recover  such 
damage  as  will  be  a  fair  compensation  to 
him  for  the  loss  sustained,  and  from  time  to 
time,  if  injury  results  to  him  from  the  neg- 
ligence or  wrong  continuing,  he  will  be 
entitled  to  relief  by  a  proper  action  or  ac- 
tions. Green  v.  Taylor,  H.  &*  H.  R.  Co.,  79 
Tex.  604,    15  .S.   IV.  Rep.   685.  — QUOTING 

AND    FOLLOWING   Gulf,  C.  &  S.   F.  R.  Co.  V. 

Helsley,  62  Tex.  596. 

87.  Proximate  nud  remote  daiii- 
njyes. —  .\  company  whose  road  is  con- 
structed over  a  watercourse  is  not  liable  for 
remote  and  uncertain  consequences,  but 
only  for  the  necessary  and  proximate  results 
of  the  structure.  0/tio  &•  M.  R.  Co.  v. 
Thillman,  143  ///.  127,  32  N.  E.  Rep.  529. 

Where  water  is  diverted  from  its  natural 
course  and  spread  over  land,  the  damages 
caused  by  its  carrying  seeds  of  noxious 
weeds  on  the  land  are  not  too  remote  to  be 
recovered.  Illinois  C,  R.  Co.  v.  Heisner,  45 
///.  App.  143- 

Where  the  injurious  overflow  from  a 
natural  stream  wrongfully  obstructed  is  ag- 
gravated by  the  effects  of  melting  snow  and 
falling  rains,  it  is  not  incumbent  on  either 
court  or  jury  to  discriminate  between  the 
damages  so  caused  and  those  resulting 
purely  from  the  action  of  the  living  stream. 
Bird  V.  Hannibal  &^  Si.  J.  R.  Co.,  30  Mo. 
App.  365. 

Starvation  of  cattle  c.nnnot  be  added  to 
the  value  of  the  use  of  the  pasture  during 
the  alleged  overflow,  etc.    Such  matters  are 


too  remote.  Besides,  if  allowed,  there  would 
be  double  damages  for  same  injury.  Ihous- 
sard  V.  Sal'ine  &*  E.  T.  R,  Co.,  80  Tex.  ynj, 
16  S.  W.  Rep.  30. 

The  landowner  is  entitled  to  recover  the 
value  of  his  grass  submerged,  but  not  the 
price  of  new  pastures  or  the  expen.se  of 
driving  his  cattle  to  them.  Sabine  &•  E.  T. 
R.  Co.  V.  Johnson,  65  Tex.  389. 

Where  a  company,  before  suit  brought, 
wrongfully  sulTered  water  to  flow  upon  the 
plaintiff's  lot,  where  it  spread  and  froze 
several  feet  deep— //t/</,  that  the  plaintiff 
might  recover  damages  occurring  after  suit 
brought,  caused  by  melting  ice.  Chicago 
&*     '.  IV.  R.  Co.  V.  Hoag,  90  ///.  339. 

A  company  cut  ditches,  and  the  water 
which  it  turned  into  them,  together  with 
the  water  turned  in  by  plaintiff  and  others, 
overflowed  plaintiff's  land.  }Ield,  that  the 
company  was  not  liable  if  the  water  which 
it  alone  turned  into  the  ditches  would  not 
have  overflowed  the  land.  Illinois  C.  R.  Co. 
v.  Ileisner,  45  ///.  App.  143. 

88.  8|)ceial  <lamii{;e8— Plcadiiif;.— 
In  an  action  for  alleged  special  damages  to 
plaintiff,  occasioned  by  overflow  of  water 
on  his  land  caused  by  defendant's  negli- 
gence in  constructing  a  dam,  damages  for 
injuries  to  the  land  itself,  and  as  to  which 
the  petition  contains  no  averment,  cannot 
be  recovered.  Br  (mm  v.  Chicago  &>  A.  R. 
Co.,  80  Mo.  457. 

Sickness  in  plaintiff's  family,  caused  by 
an  overflow  of  water  from  defendant  com- 
pany's negligently  constructed  dam,  is  a 
proper  element  of  damages  where  the  same 
is  pleaded  in  the  petition.  Bro7un  v.  Chi- 
cago &*  A.  R.  Co.,  80  Mo.  457. 

Special  damages  being  alleged  to  crops 
and  fruit  trees,  and  there  being  no  testi- 
mony to  permanent  injury,  the  court  erred 
in  refusing  a  charge  restricting  the  dam- 
age to  that  from  destruction  and  injury  to 
crops  and  fruit  trees.  Gulf,  C,  &•  S.  F.  A'. 
Co.  v.  Hepner,  52  Am.  &•  Eng.  R.  Cas.  670, 
83  Tex.  136,  18  S.  n\  Rep.  441. 

89.  Nominal  daiiiaKC!^. — Where  the 
jury  are  instructed  to  assess  the  damages 
to  plaintiflf's  crop  and  to  his  life  interest  in 
a  tract  of  land,  occasioned  by  an  overflow, 
a  general  verdict  in  plaintiff's  favor  for  a 
substantial  amount  will  be  set  aside  where 
there  was  evidence  as  to  the  damage  to  the 
crop,  but  nf)t  of  the  damage  to  the  life 
estate.  No  verdict  in  such  case,  save  for 
nominal  damages,  could  be  sustained  upon 
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the  latter  score.  St.  Louis,  A.  &-  T.  A'.  Co. 
V.  Graham,  55  Ark.  294,  18  S.  IV.  Rep.  56. 

Where  the  owner  of  a  lot  claims  damages 
from  the  flowing  of  water  and  the  proof 
shows  that  most  of  the  water  is  attributable 
to  negligence  of  defendant  in  suffering  it  to 
escape  from  a  tanic,  and  a  part  was  the  flow- 
ing of  surface  water  in  its  natural  course,  it 
is  not  proper  to  instruct  the  jury  that  if 
tiiey  cannot  determine  from  the  evidence 
what  part  of  the  damage  was  occasioned  by 
defendant,  they  cannot  find  more  than 
nominal  damages  in  favor  of  plaintiff.  Chi' 
cago  (S-  A^.  W.  R.  Co.  v.  Hong,  90  ///.  339. 

1M>.  AKKFiivatioii  or  iiiitiKiitioii.— 
A  recovery  of  damages  for  injury  to  pasture 
through  a  flood  caused  by  another's  negli- 
gence is  not  limited  to  the  value  of  the 
grass  actually  destroyed  by  the  overflow ; 
but  it  may  be  shown  that  the  land  was  ren- 
dered incapable,  for  a  time  after  the  water 
subsided,  of  producing  grass  as  it  did  be- 
fore the  overflow.  Sabine  &*  E.  T.  R.  Co. 
v.  Bromard,  34  Am.  &*  Eng.  R.  Cas.  199,  69 
Tex.  617,7  S.  f^-  t^ep'  374. 

In  determining  the  company's  responsi- 
bility, the  fact  that  the  injured  parties  con- 
structed a  mill  and  maintained  a  lumber 
yard  at  a  place  where,  if  the  culvert  was  in- 
sufficient, damages  must  certainly  ensue  to 
them,  should  be  taken  into  consideration. 
Central  Trust  Co.  v.  Wabash,  St.  L.  .S-  P. 
R.  Co.,  58  Am.  &*  Eng.  R.  Cas.  642,  57  Fed. 
Rep.  441. 

Damages  for  overflowing  land  by  the  con- 
struction of  a  railroad  levee  cannot  be  di- 
minished by  the  enhanced  value  given  to 
the  land,  in  common  with  other  lands  in 
the  vicinity,  by  the  presence  of  the  road. 
^7.  Louis,  l.  M.  &*  S.  R.  Co.  v.  A/orris,  5 
Am.  &*  Eng.  R.  Cas.  48,  35  Ari:  622. 

Ol.  Excessive  damaffos.— Where  the 
evidence  shows  that  a  growing  crop  was  de- 
stroyed by  backwater  from  a  railway  em- 
bankment, but  that  a  few  days  afterwards 
there  was  a  general  overflow  which  would 
have  destroyed  the  crop  had  the  embank- 
ment not  been  erected,  a  verdict  for  dam- 
ages which  was  based  upon  the  assumption 
that  the  crop  would  have  matured  will  be 
set  aside,  St.  Louis,  I.  M.  &*  S.  R.  Co.  v. 
Yarborough,  52  Am.  <&<•  Eng.  R.  Cas.  682,  56 
Ark.  612,' 20  5.  W.  Rep.  515. 

Where  the  evidence  shows  damages,  not  to 
crops  directly,  but  that  the  land  is  rendererl 
incapable  of  producing  full  crops,  plaintiff 
cannot  recover  the  value  of  the  land,  and, 


in  addition,  damages  on  account  of  the  fail- 
ure to  make  such  crops.  Illinois  C,  R.  Co. 
V.  Miller,  68  Miss.  760,  10  So.  Rep.  61. 

Where  property  owners  sue  a  railroad 
com|)any  for  so  erecting  an  embankment  as 
to  cause  water  to  flow  on  the  prc.iiises,  if 
it  appear  that  plainiiffs  could  have  diverted 
the  water  by  reasonable  precautions,  such 
as  a  person  of  ordinary  prudence  would 
have  used,  and  thereby  might  have  ma- 
terially reduced  the  damages,  there  c;in  be 
no  recovery  of  full  damages.  Gah'esloit,  If. 
&*  S.  A.  R.  Co.  V.  Recht,  ( Te.v.  Civ.  App.) 
21  S.  IV.  Rep.  971. 

In  such  case  the  measure  of  damages, 
where  the  land  and  a  house  thereon  are  in- 
jured, is  compensation  to  the  property  as 
realty,  and  is  the  difference  between  its 
value  before  and  after  the  injury,  and  not 
its  reduced  rental  value.  Gttlneston,  II.  (S>» 
S.  A.  R.  Co.  v.  Rec/ii,  {Tex.  Civ.  App.)  2:  S. 
W.Rep.^7\. 

Plaintiff  sued  for  throwing  water  back  on 
his  land  by  an  embankment  which  had  been 
erected  and  maintained  for  eighteen  years, 
but  by  the  statute  of  limitations  a  recovery 
was  limited  to  si.\  years  last  past;  but  the 
jury  awarded  damages  which,  under  the 
evidence,  were  large  enough  to  cover  the 
entire  time.  Held,  that  the  damages  were 
excessive  and  the  verdict  should  be  set 
aside,  unless  plaintiff  would  agree  to  reduce 
it  to  a  proportion  of  the  amount.  Smith  v. 
Philadelphia  &*  R.  R.  Co.,  57  Fed.  Rep.  903. 

02.  Coiitiiied  to  daniajures  done  up 
to  the  institution  of  suit.— In  an  action 
for  flooding  land  by  improper  construction 
of  an  embankment,  the  amount  of  damages 
recoverable  is  that  which  has  accrued  prior 
to  the  commencement  of  the  action.  Kan- 
sas City,  Ft.  S.  &^  M.  R.  Co.  v.  Cook,  58  Am. 
(^  Eng.  R.  Cas.  654,  57  Ark.  387,  21  .S.  W. 
Rep.  1066. 

It  is  therefore  error  to  instruct  the  jury 
that  the  proper  measure  of  damages  is  the 
difference  between  the  market  values  of  the 
land  immediately  before  and  immediately 
after  the  flooding  took  place.  Benson  v; 
Chicago  &r*  A.  R.  Co.,  20  Am.  &*  Eng.  R. 
Cas.  9(5,  78  Mo.  504. 

The  true  measure  of  damage  is  the  injury 
which  the  land  and  other  property  sustain 
from  the  successive  overflows  when  they 
occur.  Gulf,  C.  &*  S.  F.  R.  Co.  v.  Helsley, 
20  Am.  &-  Eng.  R.  Cas.  89,  62  Tex.  593.— 
Quoting  Van  Pelt  ta  Davenport,  42  Iowa 
314.— Approved  in  Galveston,  H.  &  S.  A. 
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R.  Co.  V.  Tail.  63  Tex.  223.  Quoted  and 
FOLLOWED  IN  Green  v.  Taylor,  B.  &  H.  R. 
Co.,  79  Tex.  604. 

The  damages  to  crops  must  be  computed 
to  the  very  time  of  the  flood  at  the  place 
where  it  occurred,  and  sliould  not  be  ex- 
tended to  the  date  of  the  maturity  of  the 
crop  nor  to  the  place  wlicr:  it  would  usually 
find  a  market.  Sabine  &*  H  T,  K,  Co.  v. 
Joachimi,  1 1  Am.  &*  Eng.  K.  Lu:  539.  58 
Tex.  456.— Reviewing  Foote  v.  Meixill,  54 
N.  H.  490;  Gresham  v.  Taylor,  51  Ala.  505. 

03.  ElcnieiitN  mid  incaMiirc  ot'duiii- 
ttRcSf  generally.* — Where  a  company,  in 
constructing  a  second  track,  obstructs  a 
prior  drainage  under  the  first  track,  so  as 
to  flow  the  water  back  on  plaintifT's  land, 
the  depreciation  in  the  value  of  the  land, 
caused  solely  by  the  structure,  may  be  con- 
sidered as  the  measure  of  damages  as  to  the 
real  estate  injured  thereby.  But  in  consid- 
ering such  depreciation  it  is  necessary  to 
take  into  account  whether  the  injury  can 
be  obviated,  in  whole  or  in  part,  by  expend- 
ing money  to  remove  the  obstruction.  If 
the  injury  is  permanent  and  cannot  be  re- 
moved, the  measure  of  damages  is  the  de- 
preciation of  the  property  injured.  Chicago, 
R.  I.  (S-  P.  R.  Co.  v.  Carey,  90  ///.  514. 

If  the  obstruction  causing  the  injury  is 
upon  the  company's  right  of  way,  the  owner 
of  the  land  has  no  right  to  enter  thereon  to 
remove  the  obstruction.  In  such  case  the 
party  injured  by  the  obstruction  has  the 
right  to  claim  it  as  a  permanent  injury,  and 
the  jury  to  allow  damages  as  such.  But  if 
the  obstruction  is  upon  plaintiff's  land,  he 
may  remove  the  same,  and  the  jury  may 
consider  the  cost  necessary  to  restore  the 
property  to  its  former  condition,  and  that 
cost  would  be  the  depreciation  in  the  value 
f)f  I'is  land.  Chicago,  R.  I.  &*  P.  R.  Co.  v. 
Car  ■■    10  ///.  514. 

Wlicre  the  usual  outlet  of  water  is  ob- 
structed so  as  to  overflow  plaintifT's  lands 
he  may  recover  for  the  loss  of,  or  injury  to, 
the  crops  of  hay,  etc.,  or  the  expense  of 
securing  them,  in  addition  to  the  loss  by 
the  depreciation  of  the  land.  Chicago,  R. 
I.  &^  P.  R.  Co.  v.  Carey,  qo  ///,  514. 

Where  the  court  instructs  the  jury  that 
in  estimating  the  damages  it  is  proper  for 

*  Measure  of  damages  for  the  overflow  of 
land,  see  note,  36  Am.  &  Eng.  R.  Cas.  598. 

Overflow  of  lands  by  diversion  of  water  of  a 
stream.  Measure  of  damages,  see  5a  Am.  & 
Bng.  R.  Cas.  676,  abstr. 


them  to  consider  the  value  of  the  land  at 
the  time  the  injury  occurred,  and  the  de- 
crease in  value,  if  any,  in  consequence  of 
the  injury,  it  is  error  to  further  instruct 
them  that  they  may  also  consider  the  in- 
convenience and  damage  in  having  one 
portion  of  the  land  separated  from  another 
by  reason  of  such  overllow,  if  there  is  such 
separation,  the  damage  sustained  to  the 
land  covered  by  such  overflow,  the  dam- 
age, if  any,  to  the  portion  not  overflowed 
by  the  overfl(iW  of  the  portion  covered 
with  water,  and  the  necessary  expense,  if 
any,  which  the  plaintifl  sustained  in  the 
construction  of  necessary  roads  and  bridges 
in  consequence  of  such  overflow,  as  such 
damages  necessarily  enter  into  and  would 
be  considered  in  fixing  the  amount  of  de- 
preciation in  the  value  of  the  land,  and 
thus  authorize  a  double  allowance  for  such 
injuries.  Chicago,  R.  J.  &*  P.  R.  Co.  v.  Ca- 
rey, 90  ///.  514. 

The  measure  of  the  damage  for  flooding 
land  is  as  follows:  (1)  For  rendering  land 
so  that  it  cannot  be  tilled,  the  measure  of 
damages  is  the  rental  value.    (2)  Where  a 
crop  is  planted  but  not  up,  the  measure  of 
damages  is  the  rental  value  of  the  land  and 
the  cost  of   seed   and    labor  expended  in 
planting.    (3)  Where  the  crops  are  up  and 
more  or  less  matured,  the  measure  of  dam- 
ages is  the  rental  value,  the  cost  of  seed 
and  labor  in  planting,  and  the  cost  of  la- 
bor bestowed  after  the  planting;  or,  at  tin* 
plaintifl's  option,  he  may  recover  the  vali 
of  the  crop  at  the  time  of  its  destru 
(4)  Where  the  crop  is  injured  but  n^ 
stroyed,   the   measure  of   damages   is     he 
am-^unt  of  depreciation  in  its  value.    A'a// 
kakee  &*  S.  K.  Co.  v.  Horan,  17  ///.  App.  650. 

The  proper  measure  of  damages  in  an  ac- 
tion by  a  tenant  for  years,  for  injuries  by 
flowage  to  lands  held  by  him  as  such  tenant, 
is  such  as  would  compensate  him  for  the 
direct  and  immediate  injury  caused  by  de- 
fendant's acts,  such  as  the  loss  of  crops; 
but  such  damages  should  be  confined  to 
the  loss  of  the  use  of  the  lands  and  their 
yearly  products,  and  none  should  be  given 
for  any  permanent  injury  to  the  lands. 
Grand  Rapids  Booming  Co.  v.  Jarvis,  30 
Mich,  308. 

The  measure  of  damage  from  an  overflow 
of  cultivated  land,  caused  by  ditches  cut  by 
another,  is  not  such  damage  as  would  result 
if  the  evil  complained  of  were  permanent, 
but  such  as  has  already  resulted  to  grow- 
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ing crops  and  the  like  when  the  suit  is 
brought.  The  cause  of  the  injury  may  or 
may  not  continue ;  the  injured  party  may 
enjoin  the  continuance  of  the  causes  which 
produce  the  injury,  or  he  may  sue  from 
time  to  time  as  damages  result  from  the 
wrongful  act.  Galveston,  II,  &^  S.  /f.  A'.  Co. 
V.  Seymour,  63  Tex.  345.— Ft)Li.()Wi.NO  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Hclslcy,  62  Tex.  593. 

Plaintiff  conveyed  a  free  right  of  way 
across  his  land,  with  a  provision  that  the 
company  should  not  cause  any  of  his  land 
to  be  flooded  ;  but  the  company  constructed 
an  insufficient  waterway,  whereby  much  of 
a  growing  crop  of  vegetables  was  destroyed 
and  unplanted  ground  injured.  Held:  (i) 
that  he  was  entitled  to  actual  damages  for 
the  destruction  of  the  growing  crop,  which 
was  the  difference  between  the  actual  value 
of  the  crop  immediately  after  and  imme- 
diately before  the  injury  ;  (2)  that  the  meas- 
ure of  damages  for  the  injury  to  the  un- 
planted land  was  the  cost  of  restoring  it  to 
its  former  condition  and  the  loss  occasioned 
by  being  deprived  of  the  use  of  the  land, 
with  interest.  Sabine  &'  E.  T.  R.  Co.  v. 
Joachimi,  1 1  Am.  «&«•  Eng.  R.  Cas.  539,  58 
Tex.  456.— Followed  in  Texas  &  St.  L.  R. 
Co.  V.  Young,  13  Am.  &  Eng.  R.  Cas.  544, 
60  Tex.  201. 

04.  Productiveness  of  the  land.— 
The  amount  allowable  as  damages  for  a 
flooding  of  plaintiff's  land  may  be  estimated 
by  comparing  the  productiveness  of  the 
land  when  flooded  with  its  productiveness 
when  not  so  flooded.  Spilman  v.  Roanoke 
Nav.  Co.,  74  A^.  Car.  675.— Distinguishing 
Sledge  V.  Reid,  73  N.  Car.  440. 

i>5.  Ueiital  value.— In  an  action  to 
recover  the  damage  to  land  from  an  over- 
flow 'iiused  by  a  continuing  but  removable 
mils  ce,  such  as  an  insufficient  outlet  in  a 
railway  track,  the  measure  of  damage,  in 
the  absence  of  any  injury  to  the  soil,  is  the 
loss  to  the  owner  in  the  use  or  the  rental 
value  of  the  land,  not  in  its  salable  value. 
Kii  as  City,  Ft.  S.  &•  M.  R.  Co.  v.  Cook,  57 
Ark.  387.  21  5.  W.  Rep.  1066. 

Where  cultivated  lands  are  flooded  by  a 
defective  railroad  culvert,  the  measure  of 
damages  is  the  loss  of  the  growing  crop, 
the  rental  value  of  the  land  until  restored 
to  fertility,  and  the  necessary  cost  of  restor- 
ing it.  Chicago^  M.  &^  N.  R.  Co.  v.  Eic/t- 
maH,47  III.  App.  156. 

The  measure  of  damages  for  the  destruc- 
tion of  grass  is  its  value  at  the  time  de- 


stroyed. When  the  injury  is  of  such  a 
character  by  an  overflow  as  to  |jrevcnt  the 
growth  of  the  grass  and  to  deprive  the 
owner  of  tiie  use  of  his  pasture  for  a  con- 
siderable time,  he  is  entitled  to  damages 
for  the  value  of  the  use  of  the  land  for  such 
purpose  of  pasturage  in  the  condition  it 
would  have  been  but  for  the  overflow,  there 
being  no  permanent  injury  to  the  land. 
liroussard  v.  Sabine  &*  E.  T.  R.  Co.,  80  Tex. 
329,  16  .S'.  W.  Rep,  30. 

00.  Difference  in  value  before  and 
alter  overflow.— The  rule  for  assessing 
damages  for  flooding  by  an  embankment  is 
to  take  the  actual  value  of  tiic  land  at  the 
completion  of  the  work,  supposin;^  the  con- 
sequences to  be  known,  conijiarc  it  with 
what  the  value  would  have  been  if  the 
overflow  had  remained  as  before  the  con- 
struction  of  the  embankment,  and  fix  the 
damages  at  the  difference.  St.  Louis,  I.  M. 
&*  S.  R.  Co.  V.  Morris,  5  Am.  &•  Eng.  R, 
Cas.  48,  35  Ark.  622.  Workman  v.  Great 
Northern  R.  Co.,  32  L,/.  Q.  li.  279. 

In  an  action  for  obstruction  of  water  by 
an  eml)ankment,  the  measure  of  plaintill's 
damages  for  each  year  was  the  difference 
between  the  fair  market  value  of  the  land 
immediately  before  the  injury  each  year 
and  its  fair  market  value  immediately  after 
such  injury;  and  the  term  "land,"  so  used, 
inclur^ed  the  growing  crops.  Sn/lens  v. 
Chicago,  R.  I.  &^  P.  R.  Co.,  74  lo-.ua  659,  7 
Am.  St.  Rep.  501,  38  A'.  W.  Rep.  545. 

A  different  rule  prevails  when  the  dam- 
age consists  in  permanent  injury  to  the 
land  itself;  in  such  a  case  the  measure  of 
damages  is  the  difference  between  the  value 
of  the  land  immediately  before  the  erection 
of  the  embankment,  and  its  value  after  all 
the  damage  caused  by  the  obstruction  to 
the  flow  of  water  had  been  done.  Owens  v. 
Missouri  Pac.  R.  Co.,  30  Am.  &>  Eng.  R. 
Cas.  205,  67  Tex,  679,  4  5.  VV.  Rep.  593. 

Where  the  plaintiff  sues  for  flooding  his 
house  and  grounds,  the  measure  of  dam- 
ages is  the  difference  "in  their  value  imme- 
diately before  and  immediately  after  the 
injury,  reckoning  only  such  damages  as  re- 
sult from  the  flooding,  and  could  not  have 
been  prevented  by  plaintiff  in  the  exercise 
of  reasonable  care.  Chase  v.  A'ew  York  C. 
R.  Co.,  24  Barb.  {N,  Y.)  273. 

Where  the  action  is  for  diverting  a 
stream  which  throws  up  a  bar  on  plaintiff's 
land,  the  measure  of  damages  is  the  depre- 
ciation  in  the  value  of  the  land   thereby. 
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and  has  no  reference  to  the  cost  of  remov- 
ing the  bar.  Easterbrook  v.  Erie  K,  Co.,  51 
Barb.  (;V.  Y.)  94. 

The  measure  of  damages  for  negligently 
deluging  the  land  of  another,  without  per- 
manently taking  it,  is  the  value  of  the  prod- 
ucts destroyed,  including  fruit  trees,  and 
the  injury  done  to  the  land,  and  not  the 
difference  between  the  value  of  the  land 
before  and  after  the  overflow,  Sabine  &»  E. 
T.  A'.  Co.  \.  Johnson,  65  Tex.  389. 

The  defendant  company  negligently  con- 
structed a  culvert  which  diverted  a  stream 
of  water  from  its  channel  and  threw  up  a 
gravel  bar  on  plaintiff's  land,  for  which  the 
company  paid  him  damages.  Subsequently 
his  land  was  flooded  again  and  the  presence 
of  the  gravel  bar  increased  the  damages  by 
throwing  the  current  still  further  out  of  the 
natural  course.  Held,tha.X  the  plaintiff  was 
not  prevented  from  recovering  for  the  sec- 
ond loss  because  he  had  received  damages 
for  the  first,  and  had  failed  to  remove  the 
bar.  Easterbrook  v.  Erie  R.  Co.,  51  Barb. 
{.N.  y.)  94. 

Suit  was  brought  for  damages  caused  by 
raising  an  embankment  in  the  construction 
of  the  road,  and  thus  flooding  adjoining 
lands.  Plaintiff  claimed  that  the  embank- 
ment was  so  constructed  as  to  divert  the 
water  of  ordinary  rains  from  creeks  and 
branches,  which  inundated  forty  acres  of  his 
best  tillable  land  until  it  was  a  total  loss, 
and  that  the  value  of  his  entire  farm  had 
thereby  been  impaired.  Held,  under  these 
allegations,  that  it  was  proper  to  permit 
proof  of  injury  to  the  entire  tract,  and  the 
measure  of  damage  was  the  difference  be- 
tween the  value  of  the  land  immediately 
before  and  immediately  after  the  injury. 
Texas  C.  R.  Co.  v.  Clifton,  2  Tex.  App.  (Civ. 
Cas.)  433. 

97.  Value  oftlic  crop.-  The  measure 
of  damages  in  an  action  against  a  railroad 
for  flooding  cultivated  lands  and  destroying 
a  growing  crop  is  the  value  of  the  crop  at 
the  time  of  the  flooding,  and  not  its  value 
at  maturity,  less  the  expense  of  cultivation 
and  harvesting.  Gulf,  C.  <S-  5.  F.  K.  Co.  v. 
Hedrick,  (TV.r.)  7  .s'.  W.  Rep.  353.— Fol- 
lowing Sabine  &  E.  T.  R.  Co.  v.  Joachimi, 
58  Tex.  460;  Texas  &  St.  L.  R.  Co.  v. 
Young,  60  Tex.  204. — St.  Louis.  /.  M.  <S-  S. 
R.  Co.  V.  Lyman,  57  Ark.  512,  22  S.  IV.  Rep. 
170.— Following  St.  Louis,  I.  M.  &  S.  R. 
Co.  ':>.  Yarborough,  56  Ark.  6\2.— Byrne  v. 
Minneapolis  &*  St.  L.  R.  Co.,  38  Minn.  212. 


ibN.  IF.  Rep.  339.— Distinguishing  Brak- 
ken  V.  Minneapolis  &  St.  L.  R.  Co.,  29  Minn. 
41,  II  N.  \V.  Rep.  124. 

The  measure  of  dam. iges  will  be:  (i)  If 
the  crops  are  .ongfuUy  destroyed,  the 
cash  value  of  the  crops  at  the  time  and 
place  destroyed,  with  legal  interest  to  the 
time  of  trial ;  (2)  if  the  crops  were  dam- 
aged but  not  destroyed,  t'le  difference  be- 
tween the  actual  casli  value  of  the  crops  as 
they  stood  upon  the  land  at  the  time  im- 
mediately before  the  injury,  and  their  cash 
value  immediately  after  such  injury,  with  in- 
terest; (3)  with  respect  to  land,  if  its  value 
be  totally  destroyed,  the  owner  is  entitled  to 
recover  as  damages  the  actual  cash  value  of 
the  land  at  the  time  of  the  destruction  of 
value,  with  interest ;  (4)  in  case  of  perma- 
nent injury  the  owner  should  recover  the 
difference  betwee.i  the  actual  cash  value  at 
the  time  immediately  preceding  the  injury 
and  the  actual  cash  value  immediately  after 
the  injury,  with  interest ;  (5)  if  the  injury 
is  temporary  only,  the  owner  should  recover 
the  amount  necessary  to  repair  the  injury 
and  put  the  land  in  the  condition  it  was  at 
the  time  immediately  preceding  the  injury, 
witii  interest.  Trinity  &*  S.  R.  Co.  v.  Sc/io- 
field,  72  Tex.  496,  10  6\  IV.  Rep.  575. 

Where  land  is  flooded  after  a  crop  is 
planted  but  before  it  is  up,  the  measure  of 
damages  is  the  rental  value  of  the  land  and 
the  cost  of  :  r  aI  and  labor  in  planting;  but 
where  the  crop  is  up  and  more  or  less  ma- 
tured, the  value  of  the  crop  when  destroyed 
is  the  measure  of  damages.  0/iio  &*  M.  R. 
Co.  v.  Nuctsel,  43  ///.  App.  108. 

Where  the  action  is  by  a  landowner  for 
flooding  his  land  and  destroying  growing 
crops,  and  the  evidence  shows  that  they 
were  grown  by  tenants  and  that  plaintiff 
was  to  receive  but  a  certain  share  of  the 
crops,  he  is  only  entitled  to  recover  the 
value  of  his  interest  therein.  Texas  &*  /'. 
R.  Co.  V.  Saunders,  4  Tex.  App.  (Civ.  Cas.) 
528,  18  5.  IV.  Rep.  793. 

The  most  satisfactory  means  of  deter- 
mining the  value  of  the  growing  crop,  at 
any  stage  of  existence,  is  to  prove  its  prob- 
able yield  under  proper  cultivation,  the 
value  of  such  yield  matured  and  ready  for 
•market,  and  the  expense  of  producing  the 
crop  and  transporting  it  to  market.  Gal- 
veston, H.  is-  S.  A.  R.  Co.  V.  Borsky,  2  Tex. 
Civ.  App.  54!!.  21  -S"-  'f-  AV/.  loii. 

98.  at   the  time  aiul  place  of 

ii^ury. — The  proper  measure  of  damages 
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for  destroying  a  crop  ib  the  value  of  the 
'np  at  ttie  time  and  place  of  destruction 
jast  as  !t  stood  upon  the  ground,  and  not 
its  value  when  matured  and  placed  upon  the 
market  some  four  miles  away.  Sabine  &* 
E.  T.  A\  Co.  V.  S//t///i,  73  Tcx.  i,  ii  .V.  JV. 
Ri'P.  xzj,.  Loinmeland  \ .  St  Piiul,M.&^  M. 
A',  Co.,  26  Am.  &^  Enjr.  J^.  Cas.  596,  35  Minn. 
412,  29  A^.  ]V.  Kef.  119.  Missouri  Pac.  R. 
Co.  V.  Johnson,  3  Tex.  App.  (Civ.  C<»i.)  334. 

Where  the  action  is  both  for  an  injury  to 
the  land  and  the  destruction  of  a  growing 
crop,  the  measure  of  damages  is  the  amount 
of  the  injury  to  the  land  plus  the  market 
value  of  the  crop  at  the  time  it  was  de- 
stroyed. Gulf,  C.  &*  S.  F.  A\  Co.  V.  Poo/. 
34  Am.  &•  Eng.  R.  Cas.  187,  70  Tex.  713,  8 
S.  IV.  Rep.  535. 

1>0.  with  interest. — The  damages 

recoverable  for  the  destruction  of  a  growing 
crop  by  overflow  are  limited  to  the  actual 
value  of  the  crop  at  the  time  of  its  destruc- 
tion, with  legal  interest  from  date  of  injury; 
such  value  is  to  be  ascertained  from  consid- 
eration of  the  circumstances  existing  at  the 
time  of  its  destruction,  as  well  as  at  any 
time  before  the  trial,  favoring  or  rendering 
doubtful  the  conclusion  that  it  would  attain 
to  a  more  valuable  condition,  and  from  con- 
sideration of  the  hazards  and  expenses  inci- 
dent to  the  process  of  supposed  growth  or 
appreciation.  St.  Louis,  I.  M.  &•  S.  R.  Co. 
v.  Yarboroug/t,  52  Am.  &•  Eng.  R.  Cas.  682, 
56  Ark.  612, 20  S,  IV.  Rep.  515. — Followed 
IN  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Lyman,  57 
Ark.  512. 

When  one's  crop  has  been  destroyed  by 
overflow  caused  by  the  improper  construc- 
tion of  a  railway,  the  injured  party,  as  far  as 
money  can  do  so,  ought  to  be  put  in  the 
same  condition  that  he  would  have  been 
had  the  tort  not  been  committed  ;  and  inter- 
est upon  the  value  of  the  crop  so  destroyed, 
from  the  date  of  its  destruction.  Is  as  neces- 
sary as  the  value  itself.  Gu/f,  C.  6-  S.  F. 
R.  Co.  V.  Holliday,  65  Tex.  5J2. 

What  a  plaintiff,  whose  crop  has  been  de- 
stroyed by  overflow,  might  have  made  had 
he  planted  another  crop,  is  too  uncertain  to 
base  upon  it  any  estimate  as  to  the  amount 
by  which  his  damages  should  be  reduced. 
Gulf,  C.  &-  S.  F.  R.Co.  V.  Holliday.  65  Tex. 
512. 

100.  whero  i»art  of  crop  only 

wos  destroyed.— In  an  action  for  negli- 
gently flooding  the  plaindfl's  vegetable  gar- 
den, the  measure  of  damages  was  held  to  be 


the  difference  between  the  value  of  the 
vegetables  saved  and  the  whole  crop  befijre 
the  overflow  damaged  it,  together  with  in- 
terest to  the  time  of  verdict.  Sabine  &*  E. 
T.  R.  Co.  v.  Joachimi,  \  i  Ant.  &^  Eng.  R. 
Cas.  539,  58  Tex.  456. 

101.  Co.st  and  expense  of  restor- 
ing laud. — In  an  action  for  negligently 
flooding  land  not  actually  used  for  growing 
vegetables,  but  fit  for  that  purpose,  the  meas- 
ure of  damages  is  the  lit  of  restoring  the 
land  to  its  former  r.-  -dition,  and  the  loss 
occasioned  by  being  deprived  of  the  use  of 
the  same,  with  interest.  No  account  of 
loss  of  profits  by  consequent  delay  in  get- 
ting the  crop  to  market  should  enter  into 
the  calculation.  Sabine  &^  E.  T.  R.  Co.  v. 
Joachimi,  11  Am.  <S«»  Eng.  R.  Cas.  539,  58 
Tex.  456. 

Where  the  action  is  for  washing  sand  on 
plaintiff's  land,  the  measure  of  damages  is 
not  the  market  value  of  the  land  before  the 
sand  was  washed  on  it,  if  the  cost  of  remov- 
ing the  sand  is  less  than  the  value  of  the 
land.  Trinity  &*  S.  R.  Co.  v.  Schofield,  72 
Tex.  496,  10  S.  IV.  Rep.  575. 

The  defendant  company  caused  plaintiff's 
house  to  be  flooded  and  greatly  injured  and 
weakened,  but  plaintiff  repaired  it  and  occu- 
pied it  until  seven  months  after  the  flood- 
ing, when  it  was  destroyed  by  another 
storm,  together  with  furniture  and  other 
personal  property  in  it,  plaintiff  claiming 
that  the  loss  was  attributable  to  its  weak- 
ened condition  by  the  first  overflow.  Held: 
(I)  that  plaintiff  could  only  recover  such 
damages  as  directly  and  necessarily  re- 
sulted from  the  first  overflow,  not  those 
resulting  from  the  second  storm  ;  (2)  if  the 
house  was  rendered  insecure  by  the  over- 
flow plaintiff  could  not  negligently  place  his 
goods  in  it  and  then  recover  for  their  loss; 
(3)  the  true  measure  of  damages  was  the 
cost  of  restoring  the  house  to  its  former 
condition,  with  reasonable  compensation  for 
the  loss  of  its  use  while  being  repaired. 
Galveston,  H.  &*  S.  A.  R.  Co.  v.  Ware,  30 
Am.  &>  Eng.  R.  Cas,  203,  67  Tex,  635,  4  5. 
W.  Rep.  13. 
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Caused  by  bridges,  see  Bridges,  etc.,  23. 

Delays  caused  by,  see  Cakkiagi-.  ok  Mer- 
chandise, 13S ;  Carriage  of  Passen- 
gers, 121. 

Duty  of  company  to  employe  to  guard 
against,  see  Employes,  Injuries  to,  01. 
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Embankment  giving  way  by  reason  of,  see 
Embankments,  O. 

Liability  of  company  in  cases  of,  see  Flood- 
ing Lands,  20-23. 

Providing  against,  see  Carriage  of  Passen- 
gers, 175»  176;  Culverts,  13,  14. 


m.'. 


FLOBIDA. 

Aid  to  railways  by  the  state,  see  State  Aid, 
16. 

Assessment  and  levy  of  taxes  in,  see  Taxa> 
TioN,  254. 

Construction  of  statute  of,  relative  to  liabil- 
ity for  injuries  caused  by  negligence  of 
fellow-servants,  see  Fellow-servants, 
170. 

stock  laws  of,  see  Animals,  Injuries 

TO,  20. 

Exemption  from  taxation  under  Improve- 
ment Act  of,  see  Taxation,  150. 

Federal  grants  to,  see  Land  Grants,  20. 

Grants  of  swamp  lands  in,  see  Land  Grants, 
130. 

Homesteads  in  public  lands  in,  see  Public 
Lands,  4. 

Injuries  to  animals  running  at  large  in,  see 
Animals,  Injuries  to,  245. 

Occupation  of  streets  by  steam  roads  under 
legislative  grants  of,  see  Streets  and 
Highways.  41. 

Posting  schedule  of  passenger  rates  in,  see 
Tickets  and  Fares,  116. 

Review  of  town  bonding  proceedings  by 
mandamus  in,  see  Municipal  and  Local 
Aid,  442. 

Taxation  in  aid  of  railways  in,  see  Municipal 
and  Local  Aid,  409. 


FLYING  8WITGH. 

Assumption  of  risk  in  making,  see  Employes, 
Injuries  to,  105. 

Contributory  negligence  in  making,  see  Em- 
ployes, Injuries  to,  407. 

1.  Negligence,  iiijiiries  caused  by, 
generally.*— It  is  negligence  per  se  for  a 
railroad  company  to  make  a  flying  switch 
across  the  streets  of  a  town  along  which 
persons  are  constantly  accustomed  to  walk. 
Alabama  &*  V.  R.  Co.  v.  Summers,  68  Miss. 
566,  10  So.  Rtp,  63.  O'Connor  v.  Missouri 
Pac.  R.  Co.,  32  Am.  &»  Eng.  R.  Cas.  61.  94 

*  Flying  or  running  switch  at  crossings,  see 
notes,  19  Am.  &  Eng.  R.  Cas.  391;  18  /</.  144. 

NeKligence  of  company  in  makinK  flying 
switches,  or  detached  cars  moving  by  their  own 
momentum,  see  note,  18  L.  R.  A.  63.  See  also 
55  Am.  &  Eno.  R.  Cas.  367,  aistr. 


Mo.  150.  7  S.  IV.  Rep.  106,  13  West.  Rep. 
587.  Brown  v.  New  York  C.  R.  Co.,  32  A'. 
V.  597;  affirmit^  31  Barb.  385.— Quoted 
IN  Pennsylvania  R.  Co.  v.  State,  19  Am.  & 
Eng.  R,  Cas.  326,  61  Md.  loi.—Stillivell  v. 
New  York  C.  R.  Co.,  34  N.  Y.  29.— Distin- 
guished IN  Wilcox  V.  Rome,  W.  &  O.  R. 
Co.,  39  N.  Y.  358.  Reviewed  in  Ormsbee 
V.  Boston  &  P.  R.  Corp.,.  14  R.  I.  102,  51 
Am.  Rep.  354. 

Any  person  who,  without  negligence  on 
his  part,  is  injured  at  such  crossing  by  the 
act  of  the  running  switch,  may  recover  of 
such  company  for  the  damages  sustained, 
without  othei  proof  of  negligence  than  the 
act  of  making  such  running  switcli.  Brown 
v.  New  York  C.  R.  Co.,  32  N.  Y.  597 ;  af- 
firming 31  Barb.  385.— Applied  in  Butler 
V.  Manhattan  R.  Co.,  52  N.  Y.  S.  R.  498. 
Distinguished  in  New  Orleans,  J.  &  G. 
N.  R.  Co.  V.  Harrison,  48  Miss.  112;  Web- 
ster V.  Hudson  River  R.  Co.,  38  N.  Y.  260 ; 
Wilcox  V.  Rome.  W.  &  O.  R,  Co.,  39  N.  Y. 
358.  Followed  in  Stillwell  v.  New  York 
C.  R.  Co.,  34  N.  Y.  29;  Mooney  v.  Hudson 
River  R.  Co.,  5  Robt.  (N.  Y.)  548.  Limited 
IN  Robinson  v.  New  York  C.  &  H.  R.  R. 
Co.,  66  N.  Y.  II.  Not  followed  in  Rob- 
inson V.  New  York  C.  &  H.  R.  R.  Co.,  65 
Barb.  (N.  Y.)  146.  Reviewed  in  Ormsbee 
V.  Boston  &  P.  R.  Corp.,  14  R.  I.  102,  51 
Am.  Rep.  354;  The  Bernini^,  12  P.  D.  58. 

Proof  that  a  train  in  a  populous  village 
was  cut  in  two,  and  the  front  cars  permitted 
to  run  across  a  street  15  or  20  rods  in  ad- 
vance of  the  rear  portion,  with  no  lookout 
on  the  front  car  of  the  rear  section,  and  no 
flagman  at  the  crossing,  is  sufficient  evi- 
dence to  establish  gross  negligence  on  tlie 
part  of  the  company.  Butler  \.  Milwaukee 
&>  St.  P.  R.  Co.,  28  Wis.  487,  5  Am.  Ry.  Rep. 
454. — Applied  in  Ferguson  v.  Wisconsin 
C.  R.  Co.,  19  Am.  &  Eng.  R.  Cas.  285,  63 
Wis.  145.  Distinguished  in  Heddles  v. 
Chicago  &  N.  W.  R.  Co.,  39  Am.  &  Eng.  R. 
Cas.  645,  74  Wis.  239,  42  N.  W.  Rep.  237. 

It  is  gross  negligence  for  che  servants  of 
a  railroad  company  to  kick  detached  freight 
cars  at  a  rapid  rate  of  speed,  and  unattended 
by  locomotive  or  brakemen,  on  a  spur  track 
over  a  private  road  crossing,  where  they 
have  reason  to  know  people  frequently  cross 
with  the  knowledge  and  consent  of  the  com- 
pany. Schindler  v.  Milwaukee,  L.  S.  <S-  W. 
R.  Co.,  87  Mich.  400.  49  A^.  W.  Rep.  670.— 
Distinguishing  Chicago  &  N.  W.  R.  Co. 
V.  Smith,  46  Mich.  504.— Distinguished 
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IN  Sanborn  v.  Detroit,  B.  C.  &  A.  R.  Co., 
91  Mich.  538. 

It<  is  clearly  negligent  for  a  railway  com- 
pany to  permit  detached  cars  without  sig- 
nals or  warnings  to  run  upon  a  down  grade 
through  the  streets  of  a  city,  when  the  pub- 
lic had  the  right  to  use  the  track  in  passing 
along  the  street.  Lewi's  v.  Galveston,  H,  &* 
S.  A.  R.  Co.,  39  Am.  S-  £/ig:  R.  Cas.  372, 73 
Tex.  504,  1 1  5.  W.  Rep.  528. 

No  general  rule  can  be  laid  down  defining 
the  amount  of  care  to  be  exercised  in  all 
cases  in  running  trains  past  highway  cross- 
ings ;  but  proof  of  the  severing  of  a  train  in 
the  night-time,  and  leaving  a  [>art  of  the 
cars  not  under  control,  otherwise  than  by 
ordinary  brakes,  to  run  across  a  highway  at 
grade  without  some  warning  by  a  flagu.an, 
or  by  bell  or  whistle,  or  in  some  other  ef- 
fective mode,  justifies  a  holding,  as  a  matter 
of  law,  that  the  company  is  guilty  of  negli- 
gence. Delaware,  L.  &•  IV.  R.  Co.  v.  Con- 
verse, 49  Am.  &*  Eng.  R.  Cas.  323,  1 39  U. 
S.  469,  II  Sup.  Ct.  Rep.  569.— Quoting 
North  Pa.  R.  Co.  v.  Commercial  Bank,  123 
U.  S.  727.— Quoted  and  followed  in 
Northern  Pac.  R.  Co.  v.  Sullivan,  53  Fed. 
Rep.  219,  10  U.  S.  App.  473,  3  C.  C.  A.  506. 

The  use  of  kicking  switches  or  running 
switches  in  detaching  and  propelling  cars 
cannot  be  said  to  constitute  negligence,  as 
they  seem  to  be  in  general  use  by  v.-  >ll-regu- 
lated  companies;  but  there  may  °.  c  negli- 
gence in  connection  with  their  use.  Will- 
iams V.  South  &*  N.  Ala.  R.  Co.,  91  Ala. 
63s,  9  So.  Rep.  77. 

It  is  negligence  to  propel  the  detached 
cars  at  a  speed  of  eight  or  ten  miles  an  hour. 
Louisville  <S-  A^.  R.  Co.  v.  Davis,  91  Ala.  487, 
8  So.  Rep.  552. 

It.  is  gross  negligence  to  switch  cars  in  a 
populous  city  by  the  "  flying  switch,"  where 
they  pass  crossings  at  a  speed  of  five  miles 
an  hour.  Such  negligence  is  not  cured  by 
signals  from  the  engine.  Illinois  C.  R.  Co. 
V.  Baches,  55  ///.  379,  i  Am.  Ry.  Rep.  585.— 
Quoted  in  Ohio  &  M.  R.  Co.  v.  McDaneld, 
5  Ind.  App.  108. 

Where  cars  in  a  city  are  switched  by 
what  is  called  the  "flying  switch,"  it  is 
gross  negligence  on  the  part  of  the  brake- 
man  not  to  be  at  the  brakes,  or,  being  there, 
to  fail  to  respond  to  the  signal  for  "  down 
brakes."  Having  adopted  that  dangerous 
way  of  switching,  the  brakeman  should 
have  been  where  he  could  have  full  com- 


mand of  the  train  and  also  see  in  front  of 
it.  Illinois  C.  R.  Co.  v.  Baches,  55  ///.  379, 
I  Am.  Ry.  Rep.  585. 

A  company  is  not  guilty  of  negligence 
per  se  in  shunting  or  kicking  cars  along  its 
tracks  inside  its  yard  for  the  purpose  of 
making  up  trains,  pursuant  to  the  custom 
of  long  standing,  of  which  its  employes  are 
fully  cognizant.  Schaible  v.  Lake  Shore  &* 
M.  S.  R.  Co.,  97  Mich.  318,  56  N.  W.  Rep. 
565. 

If,  in  a  populous  town,  a  detached  car  is 
negligently  sent  on  a  flying  switch,  running 
rapidly  in  violation  of  law,  and  over  a  pub- 
lic crossing,  and  one  on  the  crossing  is  in- 
jured by  it,  proof  of  contributory  negligence 
not  being  clear,  it  is  error  for  the  court  to 
instruct  the  jury  to  find  for  the  defendant. 
Fulnier  v.  Illinois  C.  R.  Co.,  68  Miss.  355,  8 
So.  Rep.  517. 

It  is  proper  for  a  company  to  adopt  rules 
for  the  government  of  its  employes  in 
making  flying  switches  and  in  shunting  and 
kicking  cars,  in  order  to  warn  persons  liable 
to  be  injured.  Reagan  v.  SI.  Louis,  A".  &•  ^V. 
IV.  R.  Co..  93  Mo.  348,  12  IVesl.  Rep.  367,  6 
S.  W.  Rep.  371. 

In  making  a  running  switch  at  a  point 
where  the  track  crosses  a  public  business 
street  in  a  populous  village,  a  railroad  com- 
pany is  bound  to  exercise  a  high  degree  of 
care ;  and  the  question  whether  all  reason- 
able precautions  were  employed  to  prevent 
accidents  is  ordinarily  one  for  the  jury. 
Ferguson  v.  Wisconsin  C.  R.  Co.,  19  Am. 
&-  Eng.  R.  Cas.  285,  63  Wis.  145.  23  A^.  W. 
Rep.  123.— Reviewed  IN  Ohio  &  M.  R.  Co. 
V.  McDaneld,  5  Ind.  App.  108. 

A  construction  train  approaching  a  sta- 
tion made  a  flying  switch,  whereby  a  colli- 
sion occurred  between  the  tender  and  the 
caboose  car,  after  which  the  engine  moved 
forward  and  struck  one  of  the  cars  standinjj; 
on  a  side  track,  throwing  it  forward  against 
a  car  upon  which  iron  was  being  loaded  by 
men,  without  any  notice  to  them.  One  of 
the  men,  in  attempting  to  reach  the  plat- 
form, was  killed  by  the  train  coming  down 
the  track  at  the  rate  of  eight  miles  an 
hour.  Held,  that  the  jury  might  well  infer 
negligence  from  these  facts.  Chicago  &•  A, 
R.  Co.  V.  Kelly,  127  ///.  637,  21  N.  E.  Rep. 
203;  affirming  28  ///.  App.  655. 

The  jury  gave  $1000  damages  in  an  ac- 
tion by  plaintiff  on  behalf  of  her  children 
for  causing  the  death  of  her  husband  by 
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the  negligent  operation  of  the  defendant's 
railroad.  The  train,  while  moving  rapidly 
at  a  public  crossing  in  the  village  of  Law- 
rencetown,  was  divided  into  three  sections 
in  order  to  shunt  the  middle  section,  all 
three  sections  being  in  rapid  motion.  De- 
ceased was  old  and  deaf,  and  after  the  firsi 
section  with  the  locomotive,  leaving  tiie 
crossing  enveloped  in  smoke  and  steam,  had 
passed,  he  attempted  to  cross.  The  brake- 
man  on  the  second  section,  when  it  was 
about  a  hundred  feet  off,  shouted  to  him, 
but  he  did  not  hear  and  was  run  down.  The 
brakeman  let  the  brake  off  before  the  de- 
ceased was  out  of  danger,  and  said  that 
otherwise  the  cars  from  behind  might  have 
run  on  the  middle  section.  Held,  that  tliere 
was  sufficient  evidence  on  which  to  lind 
negligence  and  to  negative  contributory 
negligence,  or  even  to  warrant  the  jury  in 
finding  that  if  there  were  the  latter  defend- 
ants could  have  prevented  the  results  by 
diligence  on  their  part.  McLeod  v.  Wind- 
sor &•  A.  K.  Co.,  23  Nov.  Sc.  69. 

2.  Contributory  iic{;lig:ciice.  —  Al- 
though a  company  by  a  rule  prohibited  its 
conductors  and  engineers  from  making  fly- 
ing switches,  a  brakeman  working  under 
the  direction  of  an  engineer  was  not  guilty 
of  contributory  negligence  when  the  man- 
ner of  switching  by  which  he  was  killed  had 
been  the  usual  and  customary  way  of  doing 
the  same,  though  contrary  to  the  rule,  and 
though  he  knew  of  the  rule.  Union  Pac. 
R.  Co.  v.  Springsteen,  41  Kan.  724,  21  Pac. 
Kep.  774. 

The  violation  by  a  conductor  of  a  rule  of 
the  company  forbidding  a  "  running  switch" 
docs  not  preclude  him  from  recovering 
agiinst  the  company  for  an  injury  received 
in  making  such  a  switch,  it  appearing  that 
this  was  the  only  practicable  way  of  putting 
cars  on  the  particular  switch,  and  that  it 
had  been  so  habitually  resorted  to  as  to 
raise  the  presumption  that  the  company 
was  aware  and  approved  of  it.  Alexander 
V.  Louisville  &-  N.  R.  Co.,  2$  Am.  &*  Efig. 
R.  Cas.  458.  83  A>.  589. 

It  was  not  negligence  for  a  traveler  on  a 
highway  to  drive  across  a  railroad  track 
immediately  after  the  piissage  of  a  train  for 
whicli  he  had  waited,  without  looking  in 
the  direction  from  which  it  came,  and  from 
which  a  single  car  was  following  it  at  a  dis- 
tance of  1 50  or  200  feet,  moving  by  its  own 
momentum,  having  been  detached  from  the 
train  for  the  purpose  of  making  a  flying 


switch.  IVard  v.  Chicago,  St.  P.,  M.  &» 
O.  R.  Co.,  85  Wis.  601,  55  N.  W.  Rep.  771.— 
Following  Ferguson  v.  Wisconsin  C.  R. 
Co.,  63  Wis.  152. 

Tlic  conductor  of  the  train,  who  was  on 
such  car  and  saw  the  traveler  approaching 
the  crossing  wlien  the  car  was  from  fifty  to 
seventy  feet  from  it,  and  who  hallooed  to 
the  traveler,  but,  although  he  niij^ht  have 
stopped  the  car  witli  the  brak  s,  did  not  do 
so,  because  he  thought  he  could  get  over 
the  crossing  before  the  traveler  reached  it, 
was  guilty  of  gross  negligence  causing  the  in- 
jury to  the  traveler,  whose  wagon  was  struck 
by  the  car  on  the  crossing.  Ward  v.  C/ii- 
cago,  St.  P.,  Af.  «S~>  O.  R.  Co.,  85  Wis.  601, 
55  iV.  W.  Rep.  771. 

It  is  immaterial  whether  the  traveler  was 
or  was  not  drunk  at  the  time,  if  his  drunk- 
enness in  no  way  contributed  to  the  acci- 
dent. Ward  V.  Chicago,  St.  P.,  M.  &*  O. 
R.  Co.,  85  Wis.  6oi,  55  N.  W.  Rep.  771. 

It  was  not  error  to  charge  the  jury  that 
the  making  of  the  flying  switch  over  the 
street  crossing  was  a  most  dangerous  pro- 
ceeding, and  that  it  was  the  duty  of  the  de- 
fendant to  take  special  pains  to  give  the 
public  full  warning  of  the  danger,  and  that 
it  was  the  duty  of  the  conductor  to  see 
persons  approaching  the  crossing,  unaware 
of  the  danger,  and  give  them  sufficient 
warning.  Ward  v.  Chicago,  St.  P.,  M.  <&* 
O.  R.  Co.,  85  Wis.  601,  55  A'.  W.  Rep.  771.— 
Reviewing  Ferguson  v.  Wisconsin  C.  R. 
Co.,  63  Wis.  152;  Butler  v.  Milwaukee  & 
St.  P.  R.  Co.,  28  Wis.  487 ;  Johnson  v.  Chi- 
cago &  N.  W.  R.  Co.,  49  Wis.  529. 

Evidence  as  to  the  distance  within  which 
such  a  car,  with  a  sound  brake,  could  be 
stopped  was  admissible.  Ward  \.  Chicago, 
St.  P..  M.  (S-  0.  R.  Co.,  85  Wis.  601,  55  A\ 
W.  Rep.  771. 

O..  a  deaf  mute,  was  struck  and  killed  by 
a  train  of  cars  which  was  making  a  flying 
switch  across  a  highway.  The  engine  had 
passed  by,  and  O.  walked  in  the  highway 
onto  the  track,  "bent  forward,  as  an  old 
man  would  walk,  with  his  head  bowed 
down,  looking  toward  the  engine."  There 
was  an  unobstructed  view  of  the  tracks  for  a 
long  distance  in  both  directions;  a  gate 
was  closed  across  the  highway  on  the  fur- 
ther side  of  the  tracks;  but  there  was  no 
stationary  bell  nor  whistle  sounded  as  re- 
quired by  statute.  In  an  action  by  O.'s  ad- 
ministrator against  the  railroad  company 
for  causing  O.'s  death — held,  that  O.'s  neg- 
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ligence  precluded  a  recovery.  Ormsbee  v. 
Boston  (S-  P.  R.  Corp.,  14  R,  I.  102,  51  Am. 
Rep.  354. 

Pluintifl,  in  attempting  to  cross  a  street, 
stopped  upon  the  track  just  after  an  engine 
had  passed  and  was  struck  by  a  detaciicd 
car  which  was  following.  The  evidence 
tended  to  show  that  he  did  not  know,  and 
had  no  reason  to  suspect,  that  a  running 
switch  was  being  made,  and  that  he  could 
not  see  the  car  by  reason  of  the  smoke  and 
steam  from  the  engine,  and  could  not  hear 
it  for  the  noise.  Held,  that  the  question  of 
his  contributory  negligence  was  properly 
left  to  the  jury.  Ferguson  v.  Wiscomin  C. 
R.  Co.,  19  Am.  &'  Eng.  R.  Cas.  285,  63  Wis. 
145,  23  iV.  W.  Rep.  123.— Applying  Builer 
V.  Milwaukee  &  St.  P.  R.  Co..  28  Wis.  487. 

3.  Questions  for  the  jury.— Whether 
a  railroad  company  is  negligent  in  severing 
a  train  into  two  parts,  and  making  a  flying 
switch  over  a  highway  crossing,  is  a  ques- 
tion for  the  jury.  York  v.  Maine  C.  R.  Co., 
84  Me.  117,  24  A//.  Rep.  790.  ir/ii/e  v. 
Fitchbnrg  R.  Co.,  18  Am.  &•  Eng.  R.  C.is. 
140,  136  Mass.  321. 

Where  the  evidence  shows  that  it  is  fea- 
sible and  proper  for  a  company  to  have  rules 
and  regulations  for  the  government  of  its 
employes  in  making  flying  switches,  and  in 
shunting  or  kicking  cars,  the  negligence  of 
the  company,  in  a  given  case,  for  failing  to 
provide  such  rules  is  a  question  for  tlie  jury. 
Reagan  v.  Si.  Louis,  K.  iS-  N.  IV.  R.  Co.,  93 
Mo.  348, 12  PFesi.  Rep.  367. 6  S.  IV.  Rep.  371. 

Whether  the  rate  of  speed  at  which  a  car 
was  "  kicked  "  across  a  street,  and  whether 
"kicking"  is  a  more  dangerous  mode  of 
propelling  a  car  than  pushing,  are  questions 
for  the  jury.  Howard  v.  S/.  Paul,  M.  &* 
M.  R  Co.,  19  Am.  6-  Eng.  R.  Cas.  283.  32 
.Minn.  214,  20  N.  W.  Rep.  93. — Reviewed 
IN  Oliio  &  M.  R.  Co.  V.  McDaneld,  5  Ind. 
App.  108. 

It  is  a  question  of  fact  for  the  jury 
whether  c.t  a  given  crossing  a  railroad  com- 
pany is  guilty  of  negligence  in  making  a 
"flying  switch"  at  the  speed  of  twenty 
miles  an  hour.  Lehigh  &*  W.R.  Coal  Co.  v. 
Lear,  {Pa.)  32  Am.  S^  Eng.  R.  Cas.  74,9 
At/.  Rep.  267. 

4.  IiiJurieM  to  children.— A  railroad 
company  attempting  to  make  a  running  or 
flying  switch  on  the  streets  of  a  populous 
city  Is  guilty  of  a  high  degree  of  negligence, 
and  is  liable  to  a  boy  injured,  though  he 
may  be  guilty  of  ordinary  negligence.    AVit- 

5  D.  R.  D.— 64. 


tuciy  C.  R.  Co.  v.  Smith,  93  R)'.  449,  20  S. 
W.  Rep.  392.— Following  Kentucky  tS:  I. 
Bridge  Co.  v.  Krieger,  93  Ky.  243.  19  S.  W. 
Rep.  738 ;  Illinois  C.  R.  Co.  v.  Baches,  55 

111.  379- 

Three  small  children  who  were  playing 
near  a  track  heard  a  train  approaching, 
placed  pins  on  the  rail  to  see  how  the  car 
wheels  would  flatten  them,  and  then  con- 
cealed themselves  near  by.  Before  reaching 
the  place  the  train  was  cut  in  three  parts  to 
make  a  flying  switch.  After  the  first  section 
had  passed  the  children  ran  out,  and  as  one 
of  them  was  stooping  to  pick  up  the  pins, 
he  was  struck  by  the  second  section,  the 
conductor  being  unaware  of  their  presence. 
The  place  was  within  the  limits  of  a  platted 
street,  but  which  had  not  been  opened  for 
vehicles,  but  persons  walked  over  it.  Held, 
that  it  was  proper  to  refuse  to  direct  a  verdict 
for  the  company,  as  the  failure  to  keep  a 
lookout  at  SUCH  a  place  tended  to  siiow. 
negligence.  Chicago,  M.  &>  St.  P.  R.  Co.  v. 
McArthur,  53  Fed.  Rep.  464,  10  U.  S.  App. 
546,  3  C.  C.  A.  594. 

In  such  case,  where  the  charge  to  the  jury 
was  otherwise  correct,  it  was  not  error  to 
charge  that  the  cliildren  were  not  trespass- 
ers, being  on  a  public  street ;  and  such  in- 
struction is  not  open  to  the  objection  that 
the  jury  might  infer  therefrom  that  the 
children  had  a  right  to  play  on  the  track. 
Chicago,  M.  &>  St.  P.  R.  Co.  v.  McArthur, 
53  Fed.  Rep.  464,  10  U.  S.  App.  546,  3  C.  C. 
A.  594. 

Where  a  child  of  tender  years  was  in- 
jured by  a  car  running  detached  from  the 
train  at  a  street  crossing,  the  evidence 
showed  that  the  employes  in  charge  of  a 
heavy  freight  train  were  making  a  running 
switch,  crossing  the  public  streets  in  the 
city,  where  the  tracks  were  continually  being 
crossed  and  recrossed  by  the  public  and  by 
children,  which  fact  was  well  known  to  said 
employes,  and  that  at  the  time  of  the  acci- 
dent they  had  no  watchman  at  the  front  end 
of  the  train,  and  no  precaution  was  taken  to 
avoid  injury  to  i)ersons  traveling  upon  said 
streets  and  liable  to  cross  the  tracks  at  any 
time.  The  brakeman  was  upon  the  back 
end  of  the  detached  car,  and  gave  no  heed 
to  persons  and  children  who  might  be  cross- 
ing the  track  in  front  of  the  car,  and  could 
not  see  what  was  in  front.  Held,  that  the 
evidence  clearly  established  negligence  on 
the  part  of  thn  defendant  company.  Louis- 
ville,  N.  A.  &»  C.  R.  Co.  v.  Schmidt,  126  Ind. 
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290,  25  A'.  £.  Rep.  149,  26  A^.  E.  Rep.  45; 
former  appeal  106  /«</.  73,  5  A'.  E.  Rep.  684. 
A  weak-minded  girl  between  twelve  and 
thirteen  years  of  age  started  upon  a  fooi- 
path  which  lay  within  the  limits  of  a  vil- 
lage of  about  fifty  houses.  Upon  approach- 
ing the  tracks,  which  were  three  in  number, 
she  stepped  upon  the  first  track,  on  observing 
the  approach  of  an  engine  on  the  third  track. 
The  engine  stopped  directly  abreast  of  her, 
and  seeing  no  approaching  train,  she  started 
to  walk  down  the  track  on  which  she  had 
been  standing,  and  so  around  the  engine. 
While  engaged  in  so  doing,  she  was  struck 
and  injured  by  a  train  of  stone  cars  which 
had  been  detached  from  the  engine  about 
three  quarters  of  a  mile  above,  and  which, 
having  attained  a  rate  of  speed  of  fifteen  or 
eighteen  miles  an  hour,  had  been  by  a  flying 
switcli  turned  from  the  third  track  upon  the 
track  on  which  tlit  girl  was  walking,  only 
about  one  hundred  and  fifty  feet  from  the 
point  where  she  was  struck.  There  was  no 
whistle  blown  or  alarm  of  any  kind  given 
to  the  girl.  The  engineer  of  the  standing 
engine,  the  only  one  of  the  employes  of  the 
railroad  company  who  saw  her,  did  not  at- 
tempt to  save  her,  because,  as  he  testified, 
he  did  not  observe  that  she  was  upon  the 
track.  Held,  that  the  evidence  disclosed 
negligence  on  the  part  of  the  company's 
employes.  PhiLxdclphia  &•  A\  A'.  Co.  v. 
Troutman,  (Pa.)  6  yl/n.  &»  Eng.  R.  Cas.  117, 
1 1   IV.  N.  C.  453. 

FOO. 

Effect  of,  on  duty  to  look  and  listen,  see 
Crossings,  Injuries,  etc.,  at,  305. 


FOO  SIGNALS. 
Liability  for  use  of.  see  Explosions,  2. 

FOOD  AND  WATER. 

Duty  to  provide  cattle  with,  di  Aa^  transit, 
..cc  Carriage  of  Live  Stock,  20-35, 40. 


FOOTBOARD. 

Of  eng^ine.  contributory  negligrence  in  riding; 

on,  see  Emiiovks,  Injuries  to,  371. 
On  side  of  open  car.  riding  on,  see  Street 

Railways,  420-428. 


FORCE. 
What  may  be  employed  in  ejecting  passen- 
ger, see  Ejection  of  Passengers,  54, 55. 


FORCIBLE  ENTRT  AND  DETAINER. 

1.  What  constitutes.  —  A  railroad 
track  is  "  lands  and  tenements,"  and  a  con- 
tractor turned  out  of  possession  by  force 
may  maintain  an  ac^^ion  for  forcible  entry 
and  detainer,  under  Mansf.  Ark.  Dig.  ch.  67, 
§  3347.  enacting  that  "  if  any  person  shall 
enter  into  or  upon  any  lands,  tenements,  or 
other  possessions."  and  hold  the  same  with 
force,  he  shall  be  deemed  guilty  of  a  forcible 
entry  and  detainer.  Iron  Mountain  (S-  H. 
R.  Co.  V.  Johnson.  119  U.  S.  608,  7  Sup.  Ct. 
Rep.  339.— Applied  in  James  v.  Miles,  54 
Ark.  460.  Followed  in  St.  Louis,  V.  & 
T.  H.  R.  Co.  V.  Terre  Haute  &  I.  R.  Co.,  33 
Fed.  Rep.  440. 

Possession  of  a  part  of  premises  sought 
to  be  recovered  in  forcible  detainer,  taken 
after  suit  brought,  by  a  railway  company  on 
a  proceeding  to  condemn  for  right  of  way, 
cannot  affect  plaintiff's  rights,  nor  will  the 
fact  that  the  company,  before  suit,  made  a 
survey  across  the  premises,  as  this  con- 
stitutes no  possession.  Leslier  v.  S/it-yuivi, 
86  ///.  420. 

Ill  1851  a  life  tenant  conveyed  to  defend- 
ant all  her  "  right,  title,  interest,  and  estate 
of,  in,  and  to  "  her  land  in  a  certain  county, 
which  might  be  laid  out  "for  the  construc- 
tion of  its  railroad."  The  life  tenant  died 
in  1 88 1,  without  any  steps  having  been 
taken  by  the  company  to  acquire  the  right 
of  way,  except  the  above  conveyance. 
Within  three  years  after  the  death  of  the 
life  tenant  the  remainderman  brought  un- 
lawful detainer  against  the  company.  Jfi'/J. 
that  the  deed  conveyed  only  the  rights  of 
the  life  tenant,  and  pi;  intiflf  was  entitled  10 
judgment  for  the  laid.  (Richardson,  J., 
dissenting.)  Hope  v.  Norfolk  &>  JV.  R.  Co., 
22  Am.  (S-  Eiig.  R.   Jas.  171,  79  Va.  283. 

In  such  case  t'.ie  right  of  action  to  the 
remainderman  did  not  accrue  until  the 
death  of  the  life  tenant.  Hope\.  Norfolk 
&-  IV.  R.  Co.,  22  Am.  &-  Eng.  R.  Cas.  171. 
79  f '"•  283. 

Defendants,  employes  of  the  Great  West- 
ern R.  Co.,  in  obedience  to  orders  from  the 
company,  went  upon  the  land  in  question, 
then  in  the  possession  of  the  Stratford  & 
Huron  R.  Co.,  and  occupied  by  its  em- 
ployes. No  actual  force  was  used,  but  the 
latter  had  good  reason  to  apprehend  that 
sufficient  force  would  be  used  to  compel 
them  to  leave,  and  they  left  accordingly. 
Held,  that  this  was  a  forcible  entry  within 
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the  statutes  relating  thereto.  Reg.  v.  Smith, 
43  U.  C.  Q.  B.  369. 

Tlie  judge  at  the  trial  having  granted  a 
writ  of  restitution— //t'/f/,  that  such  writ  is 
in  the  discretion  of  the  presiding  judge, 
which  had  been  properly  exercised.  Keg. 
V.  Smith,  43  U.  C.  Q.  B.  369. 

2.  Wlieu  the  action  will  not  lie- 
Franchises  which  are  incorporeal  heredita- 
ments of  an  intangible  nature,  are  not  em- 
braced within  the  meaning  of  the  terms 
"  lands  or  tenements  "  in  the  act  regulating 
the  proceeding  of  unlawful  detainer.  Hence, 
a  railroad  being  a  public  work,  the  posses- 
sion of  which  is  necessarily  attended  by  the 
right  and  duty  to  use  and  employ  the  fran- 
chises granted  by  the  sovereign  in  connec- 
tion with  it,  an  action  of  unlawful  detainer 
does  not  lie  to  recover  possession  of  a  part 
thereof,  as  this  involves  the  right  to,  and 
the  public  duty  of  exercising,  these  fran- 
chises.    Gibbs  V.  Drew,  i6  Fla.  147. 

An  action  of  forcible  detainer  cannot  be 
maintained  by  a  vendor  of  real  estate  against 
a  purchaser  who  is  in  possession  under  his 
contract  of  purchase  and  has  made  default 
in  the  payment  of  a  part  of  the  purchase 
price,  even  though  the  contract  provides 
that  time  is  the  essence  of  the  contract  and 
a  failure  to  pay  promptly  as  the  payments 
become  due  shall  work  a  forfeiture  of  the 
contract  and  the  vendor  be  entitled  to  the 
possession  of  the  land.  Chicm^o,  B.  &>  Q. 
K.  Co.  V.  Skiipa,  16  Neb.  341,  20  N.  IV.  Rep. 
393.— Distinguishing  Phelps  v.  Illinois  C. 
R.  Co..  63  111.  468. 

Entering  upon  the  lands  of  another  and 
removing  therefrom  iron  rails  gives  no 
right  of  action,  under  the  South  Carolina 
statute  prohibiting  a  forcible  entry  or  de- 
tainer of  the  lands  or  tenements  of  another, 
or  the  forcible  exclusion  of  the  owner  from 
his  lands  or  tenements.  Dc  Laine  v.  Alder- 
man, 31  So.  Car.  267,  9  S.  E.  Rep.  950. 

Where  the  owner  of  a  private  railway  lays 
a  track  across  land,  with  the  acquiescence 
of  the  owner,  for  a  temporary  purpose,  the 
rails  do  not  become  fixtures,  but  remain  the 
personal  property  of  the  owner  of  the  rail- 
road, who  may  remove  them  at  pleasure 
without  being  liable  to  an  action  of  forcible 
entry.  De  Laine  v.  Alderman,  31  So.  Car. 
267,  9  5.  E.  Rep.  950. 

And  in  such  case,  when  the  purpose  of 
laying  the  track  is  accomplished,  the  owner 
thereof  may  peaceably  enter  and  remove 
the   rails  without  committing  a  trespass, 


if  no  injury  is  done,  even  after  being  for- 
bidden to  enter  by  the  landowner.  De 
Laine  v.  Alderman,  31  So.  Car.  267,  9  S.  E. 
Rep.  950. 

The  plaintiff  railroad  company  and  a  city 
united  in  building  a  bridge  across  a  river. 
Afterwards,  by  permission  of  the  city,  de- 
fendant fastened  beams  to  stringers  of  the 
bridge,  which  beams  projected  at  right 
angles  from  the  bridge  over  land  not  be- 
longing to  the  company,  and  on  these 
erected  a  building.  Held,  that  the  com- 
pany could  not  maintain  an  action  of  forci- 
ble entry  and  detainer  against  the  defendant 
for  a  part  of  its  bridge.  Boston  &"  M.  R. 
Co.  V.  Durgin,  67  Me.  263. 


FORECLOSTTBE. 
Lease,  how  affected  by,  see  Leases,  etc., 

08. 
Of  deeds  of  trust,  see  Deeds  of  Trust,  14- 

20. 

—  mechanic's  lien,  see  Liens,  38-4:2. 

—  mortgages  on  land  condemned,  see  Emi- 

NE.NT   Do.\IAlN,   140. 

—  railway  mortgages,  see  Mortgages,  150- 

303. 

Provisions  for,  in  deed  of  trust,  see  Deeds  <  f 
TiasT,  8. 

Removal  of  suits  for,  to  federal  court,  see 
Removal  of  Causes,  14. 

Setting  aside,  at  instance  of  creditors  after 
reorganization,  see  Reorganization,  10. 

Staying  proceedings  in.  see  Injunciion.  45. 

When  barred  by  lapse  of  time,  see  Limita- 
tions OK  /-u.-rioNs,  53. 

—  lessee  should  be  a  party  to,  see  Leases, 

ETC.,  06. 


FOREIGN  ADMINISTRATORS. 

Right  of,  to  sue  for  causing  death,  see  Death 
BY  Wrongfui.  Act,  08. 


FOREIGN  CARS. 

Duty  to  employes  as  to  safety  of,  see  Em- 
PLOVES,  Injuries  TO,  126,  154. 


FOREIGN  CORPORATIONS. 

Appointment  of  receiver  of,  see  Receivers,  6. 
Escheat  of  lands  of,  see  Escheat,  1,  2. 
Jurisdiction  of  suits  by  and  against,  see  also 

Federal  Courts,  lO. 
Leases  to  or  from,  see  Leases,  etc.,  20. 
Liability  of,  as  garnishees,  see  Attachment, 

etc.,  12. 
License  taxes  on,  validity  of,  see  Interstate 

Commerce,  208-214. 


t^^' 


1013 


FOREIGN   CORPORATIONS,  1-3. 


i- 


Power  of,  to  exercise  right  of  eminent  do- 
main, see  Eminknt  Domain,  77. 

Prima  facie  evidence  of  capacity  of,  to  con- 
tract, see  Carriage  op  Merchandise, 
7«3. 

Removal  of  suits  by  or  against,  see  Removal 
OK  Causes,  «,  34-37. 

Right  of,  to  issue  bonds,  see  Bonds,  U. 

plead  statute  of  limitations,  see  Limi- 
tations OF  Actions,  73. 

Service  of  process  on,  see  I'rocess,  10-21. 

Stock  in,  when  subject  to  taxation,  see  Tax- 
ation, 103. 

Taxation  of,  generally,  see  Taxation,  67. 

interstate  business  of,  see  Interstate 

Commerce,  201. 

on  basis  of  number  of  cars  in  state,  see 

Interstate  Commerce,  lOl. 

When  limitation  begins  to  run  in  actions 
against,  see  Limitations  op  Actions, 
34. 

I.  OENEBAL  FKINCIPLES ioi2 

n.  ACTIONS  BT  AND  AGAINST loi; 

I.  OENEBAL  PBINCIPLES. 

1.  What  curporatious  arc  deemed 
forcigu.* — A  foreign  railroad  corporation 
does  not  become  a  domestic  corporation 
under  tlie  law  of  another  state  which  au- 
thorizes it  to  enter  and  construct  and  oper- 
ate a  road  therein,  but  providing  that  it 
shall  be  deemed  a  domestic  corporation 
whenever  sued  on  a  cause  of  action  arising 
therein.  Chicago,  M.  6-  St.  P.  R.  Co,  v. 
Becker,  yi  Fed.  Rep.  849.  —  Following 
Moore  v.  Chicago.  St.  P..  M.  &  O.  R.  Co. 
21  Fed.  Rep.  817. 

Neither  will  the  company,  in  such  case, 
become  a  domestic  corporation  by  purchas- 
ing and  operating  property  in  the  state 
under  such  a  statute.  Wilkinson  v.  Dela- 
ware, L.  «S-  W.  R.  Co.,  20  Am.  &*  Eng.  R. 
Cas.  597,  22  Fed.  Rep.  353.— EXPLAINING 
Baltimore  &  O.  R.  Co.  v.  Harris.  12  Wall. 
(U.  S.)  65.  Referring  to  Williams  v. 
Missouri,  K.  &  T.  R.  Co.,  3  Dill.  (U.  S.) 
267. — Conn  V.  Chicago,  B.  <S-  Q.  R.  Co.,  50 
Am.  &*  Eng.  R.  Cas.  640,  48  Fed.  Rep.  177. 
—Distinguishing  Fitzgerald  v.  Missouri 
Pac.  R.  Co.,  45  Fed.  Rep.  812.  Follow- 
ing Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  R. 

*  Citizenship  of  foreign  corporations.  Re- 
moval of  causes,  see  note,  20  Am.  &  Eng.  R. 
Cas.  622. 

Personality,  residence,  and  citizenship,  see 
note,  35  Am.  &  Eng.  R.  Cas.  507. 

Adoption  of  foreign  corporation,  see  note,  50 
Am.  &  Eng.  R.  Cas.  633. 


Corp.,  136  U.  S.  356,  10  Sup.  Ct.  Rep.  1004.— 
State  V.  Delaware,  L.  &*  IV.  R.  Co.,  30  A'./. 
Z.  473;  reversed  in  31  iV.  /.  Z.  531.— Fol- 
lowing Phillipsburgh  Bank  v.  Lackawanna 
R.  Co.,  27  N.  J.  L.  206.— Baltimore  <S-  O.  R. 
Co.  V.  Carjf,  28  Ohio  St.  208,  14  Am.  Ry. 
Rep.  97.— Followi.ng  State  v.  Sherman,  22 
Ohio  St.  411. 

2.  What  are  deemed  doiiiostlc.— It 
is  competent  for  a  state,  l)y  statute,  to  de- 
termine the  mode  of  creating  corporations 
within  its  limits;  and  in  the  same  way  it 
may  declare  that  a  foreign  corporation 
shall  become  a  domestic  corporation  by  fil- 
ing a  copy  of  its  articles  of  incorporation 
with  the  secretary  of  state,  and  by  building 
a  railroad  within  the  state.  Stout  v.  Sioux 
City  &*  P.  R.  Co.,  3  McCrary{U.  .S".)  i,  8 
Fed.  Rep.  794. 

The  Boston,  Hartford  &  Erie  R.  Co.,  by 
acting  upon  the  authority  to  purchase 
property  conferred  by  the  act  of  the  legis- 
lature of  New  York  of  April  25,  1864,  be- 
came a  New  York  corporation,  by  its  then 
existing  name,  so  as  to  authorize  its  stock- 
holders thereafter  to  meet  in  that  state. 
Graham  v,  Boston,  H.  (S-«  E.  R.  Co.,  2$  Am, 
<S-  Eng.  R.  Cas.  53,  118  6^.  5.  161,  6  Sup.  Ct. 
Rep.  1009.— Followed  in  Union  Trust  Co. 
V.  Rochester  &  P.  R.  Co.,  29  Fed.  Rep.  609. 

The  Lake  Shore  &  Michigan  Southern  R. 
Co.  is  a  domestic  corporation  created  under 
the  laws  of  New  York,  and  subject  to  all 
the  duties  and  obligations  imposed  by  tiie 
laws  of  that  state  upon  domestic  corpora- 
tions ;  and  therefore  the  New  York  statute 
of  1842,  ch.  165,  entitled  "An  act  to  compel 
transfer  agents  of  foreign  corporations  to 
exhibit  a  list  of  the  stockholders  thereof," 
does  not  apply  to  the  road.  People  ex  rel. 
V.  Lake  Shore  &*  M.  S.  R.  Co.,  11  Hun  {N. 
Y.)  \\  appeal  dismissed  in  70  A'.  Y.  220. 

A  company  incorporated  by  the  act  of 
congress  is  not  a  foreign  corporation  with- 
in the  meaning  of  the  Pa.  Revenue  Act 
of  June  7,  1879,  §  16  (Pamph.  L.  p.  120), 
and  although  it  does  business  in  Pennsyl- 
vania, is  not,  therefore,  obliged  to  take  out 
the  license  and  to  pay  the  tax  provided  for 
by  said  section.  Com.  v.  Texas  &•  P.  R. 
Co.,  98  Pa.  St.  90. 

3.  Corporations  chartered  iii  two 
or  more  states.*— The  etatys  of  a  rail- 


*  Corporations  created  by  concurrent  action 
of  several  states,  see  notes,  35  Am.  &  Eno.  R. 
Gas.  67 ;  7  Id.  33. 
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road  corporation  chartered  by  two  or  more 
states  is,  that  it  is  a  distinct  and  independ- 
ent corporation  in  each  state,  and  wlien  it 
exercises  its  functions  in  either  of  the 
states  it  acts  under  the  authority  of  that 
state.  Holland  v.  Mobile  &*  O.  R.  Co.,  i6 
Lea  (Te/tn.)  414.  State  v.  Northern  C.  A\ 
Co.,  18  Mil.  193. 

'Vhere  a  railroad  corporation,  chartered 
by  another  state,  leases  a  railroad  chartered 
by  North  Carolina,  it  is  bound  to  observe 
and  obey  all  laws  of  this  state  regulating 
the  business  of  transportation.  Nines  v. 
IVtlmtngton  &^  IV.  A'.  Co.,  95  N.  Car.  434. 

Wiiere  a  railroad  corporation  is  ciiartered 
by  the  laws  of  North  Carolina,  and  also  of 
another  state,  it  is  completely  subject  to 
the  laws  of  this  state,  except  as  otherwise 
expressly  provided  by  its  charter.  Hines  v. 
Wilmini;ton  &*  W.  R.  Co.,  95  ;V.  Car.  434. 

4.  CoiLstitiitioiiality  of  Mtntiitcs 
liiiposint;  restrictions  on.— State  laws 
imposing  conditions  on  which  foreign  cor- 
porations may  enter  a  state  are  not  in  con- 
flict with  the  Interstate  Commerce  Law. 
Pembina  Con.  S.  M.  (S-  M.  Co.  v.  Pennsyl- 
vania, 125  U.  S.  181,  8  Sup.  Ct.  Rep.  737-— 
Explained  in  McCall  v.  California,  136 
U.  S.  104.  Followed  in  Norfolk  &  W. 
R.  Co.  V.  Pennsylvania,  45  Am.  &  Eng.  R. 
Cas.  9,  136  U.  S.  114. 

A  state  may  make  such  regulations  in  re- 
j^ird  to  foreign  corporations  as  it  deems 
!)cst.  It  may  exclude  them  altogether,  or  it 
may  place  such  restrictions  upon  them  as 
the  legislature  may  determine.  Central  R, 
&^  li.  Co.  v.  Georgia  C.  &*  I.  Co.,  32  So.  Car, 
319,  II  S.  E.  Rep.  192,  638. 

Chapter  76,  Iowa  Laws  of  1886,  requiring 
.ill  foreign  corporations  for  pecuniary  profit 
(l(!siring  to  do  business  in  Iowa,  excepting 
those  or<^anized  fbr  mercantile  and  manu- 
facturing purposes,  to  become  domesticated 
in  the  state,  and  to  submit  to  the  jurisdic- 
tion of  the  state  courts  to  the  exclusion  of 
tiie  federal  courts,  is  not,  when  applied  to 
foreign  railroad  corporations,  repugnant  to 
section  10,  art.  i  of  the  constitution  of  the 
United  States,  or  to  section  21,  art.  i  of  the 
constitution  of  Iowa,  which  provides  that 
no  law  shall  be  passed  impairing  the  ob- 
ligations of  contracts;  nor  to  section  8,  art. 
I  of  the  constitution  of  the  United  States, 
which  gives  to  congress  the  power  to  reg- 
ulate commerce  among  the  states;  nor  to 
the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States ;    nor  is  it  void  as 


an  attempt  to  interfere  with  the  consti- 
tutional jurisdiction  of  the  federal  courts. 
Gooilrel  v.  Kreichbaum,  70  Iowa  362,  30  N. 
VV.  Rep.  872. 

The  Kentucky  Act  of  March  2,  i860,  re- 
quiring that  foreign  express  companies  shall 
procure  a  license  before  they  are  entitled  to 
do  business  within  the  state,  is  not  in  vio- 
lation of  the  federal  constitution,  which 
guarantees  that  "  the  citizens  of  each  state 
shall  be  entitled  to  all  the  immunities  of 
citizens  of  the  several  states."  Woodward 
v.  Com.,  (A/.)  35  Am.  &»  Eng.  R.  Cas,  498,  7 
S.  n\  Rep.  613. 

Minnesota  Act  of  March  9,  18S5,  relating 
to  foreign  corporations  doing  business  in  . 
that  state,  is  repugnant  to  the  constitution 
of  the  United  States,  in  so  far  as  it  attempts 
to  prevent  foreign  corporations,  doing  busi- 
ness in  the  state,  from  suing  or  being  sued 
in  the  federal  courts  of  the  state.  Chicago, 
M.  &>  St.  P.  R.  Co.  v.  Becker,  32  led.  Rep. 
849. 

5.  Construction  of  such  statutes.— 
Compliance  with  the  Arkansas  statute,  pro- 
viding that  "  every  railroad  corporation  of 
any  ether  state  which  has  heretofore  leased 
or  purchased  any  railroad  in  this  state,  shall, 
within  sixty  days  from  the  passage  of  this 
act,  file  a  duly  certified  copy  of  its  articles 
of  incorporation  or  charter  with  the  secre- 
tary of  state  of  this  state,  and  shall  there- 
upon become  a  corporation  of  this  state," 
makes  a  foreign  corporation  a  corporation 
of  the  state.  James  v.  St.  Louis  &•  S.  F.  R. 
Co.,  46  Fed.  Rep,  47.~Qu()TiNG  Pennsyl- 
vania R.  Co.  V.  St.  Louis,  A.  &  T.  H.  R.  Co., 
118  U.  S.  290,  6  Sup.  Ct.  Rep.  1094. 

Michigan  Comp.  L.  1857,  §  4834,  applies 
only  to  acts  forbidden  to  be  done  by  any 
corporation,  etc.,  and  puts  foreign  corpora- 
tions upon  the  same  footing  as  domestic 
corporations  are  placed  by  those  state  laws, 
and  those  only,  which  apply  generally  to  all 
the  corporations  in  the  state.  Thompson  v. 
Waters,  25  Mich.  214,  i,  Am.  Ry.  Rep.  331. 

Minnesota  Gen.  Laws  1877,  ch.  14,  author- 
izes railroad  companies  organized  under 
the  laws  of  Iowa  to  extend  their  lines  into 
Minnesota,  and  gives  them  the  powers  and 
privileges,  and  subjects  them  to  the  same 
liabilities,  of  railroad  companies  organized 
under  the  laws  of  Minnesota ;  provided  such 
non-resident  companies  shall  first  file  a  copy 
of  their  articles  of  incorporation  with  the 
secretary  of  state.  Minn.  Gen.  Laws  1889, 
rh.  2::;.  provides  that  no  Cf^rporation  shall 
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be  created  or  organized  under  the  laws 
of  Minnesota,  unless  the  corporators  shall, 
at  or  before  the  filing  of  the  articles  of 
incorporation,  pay  into  the  state  treasury 
a  certain  per  cent,  of  the  capital  stock  of 
such  corporation.  Held,  that  the  latter  act 
applies  to  Iowa  railroad  companies  who  ac- 
cept the  provisions  of  the  law  of  1877,  and 
such  companies  arc  required,  as  a  condition 
precedent  to  filing  their  articles,  to  pay  the 
fees  prescribed  by  the  act  of  1889.  State  ex 
rel.  V.  Sioux  City  ^  N.  R.  Co.,  46  Am.  <S- 
Eng.  K.  Cas.  257,  43  Mtttn.  17,  44  N.  W. 
Rep.  1032. 

A  foreign  incorporated  trust  company 
entering  a  state  for  the  purpose  of  buying 
the  bonds  of  a  railroad,  and  taking  a  mort- 
gage on  its  property  to  secure  them,  is  not 
"doing  business  in  the  state"  within  the 
meaning  of  Montana  Comp.  St.  1888,  §  442, 
requiring  foreign  corporations,  among  other 
things,  to  file  a  copy  of  their  charters  "  be- 
fore doing  business  in  the  state."  Gilchrist 
V.  Helena,  H.  S.  <S-  S.  R.  Co.,  47  Fed.  Rep. 

593- 

The  lawsof  Ohio,  which  authorize  foreign 
corporations  to  make  contracts  and  transact 
business  within  their  appropriate  spheres  of 
action  in  that  state,  do  not  purport  to  cre- 
ate domestic  corporations,  but  merely  to 
permit  and  regulate  the  action,  within  the 
state,  of  existing  foreign  corporations.  Erie 
R.  Co.  V.  Stringer,  32  Ohio  St.  468. 

The  proviso  in  the  Pa.  Revenue  Act  of 
June  7,  1879,  §  16,  that  if  a  majority  of  the 
stock  of  a  foreign  corporation  doing  busi- 
ness in  Pennsylvania  be  owned  or  controlled 
by  a  corporation  of  the  state,  then  the  for- 
eign corporation  need  not  take  out  the  li- 
cense and  pay  the  tax  therein  provided  for 
— held,  to  mean  majority  of  stock  actually 
issued,  and  not  the  total  authorized  stock. 
Com.  V.  Texas  &•  P.  R.  Co.,  98  Pa.  St.  90. 

O.  Powers  In  foreign  Mtatc,  gen- 
ernlly. — Corporations  acting  beyond  the 
jurisdiction  that  created  them,  can  do  only 
those  things  which,  by  express  grant  or  nec- 
essary implication,  they  are  authorized  or 
empowered  to  do  by  the  laws  of  the  state 
granting  their  charters.  Rue  v.  Missouri 
Pac.  R.  Co.,  36  Am.  &•  Eng.  R.  Cas.  449,  74 
Tex.  474,  8  S.  W.  Rep.  533. 

A  foreign  railroad  corporation  cannot, 
from  comity,  exercise  powers  within  the 
state  which  a  domestic  corporation  would 
be  prevented  from  exercising  under  the 
constitution  of  the  state.     Clarke  v.  Central 


R.  &*  B.  Co.,  52  Am.  Sr*  Eng.  R.  Cas.  1 1 5, 
50  Fed.  Rep.  338. 

Strictly  the  legal  existence  of  a  corpora- 
tion is  confined  to  the  state  which  created 
it  and  endowed  it  with  its  powers,  capacities, 
and  rights;  and  it  can  only  exercise  \.\\o-n: 
powers,  capacities,  and  rights  in  aoothoi 
state  by  the  permission,  express  or  implied, 
of  the  legislative  power  there.  But  tlu' 
mere  right  of  such  corporation  to  purchase 
and  sell  property,  not  being  in  its  nature 
strictly  a  franchise,  will  be  recognized  and 
protected  in  another  state,  subject  only  to 
the  qualification  that  the  enjoyment  and 
exercise  of  such  right  shall  not  be  contrary 
to  the  laws  or  settled  policy  of  the  latter 
state,  or  prejudicial  to  its  interests  or  those 
of  its  citizens.  Thompson  v.  Waters,  25 
Mich.  214,  4  Am.  Ry.  Rep.  331. 

A  foreign  railroad  company,  authorized 
by  act  of  assembly  to  construct  a  portion 
of  its  road  througli  the  state,  is  entitled  to 
the  same  rights  and  privileges  as  a  Penn- 
sylvania corporation.  A'eu)  VorJt  &^  E.  R. 
Co.  V.  Young,  33  Pa.  St.  175. — Following 
Monongahe'a  Nav.  Co.  v.  Coons,  6  Watts 
&  S.  (Pa.)  loi  ;  Susquehanna  Canal  Co.  v. 
Wright,  9  Watts  &  S.  9;  McKinney  7:  Mo- 
nongahcla  Nav.  Co.,  14  Pa.  St.  65;  Shrunk 
V.  Schuylkill  Nav.  Co.,  14  S.  &  K.  (Pa.)  71  ; 
Case  of  Philadelphia  &  T.  R.  Co.,  6  Whart. 
(Pa.)  45;  Rundle  v.  Delaware  &  R.  Canal 
Co.,  14  How.  (U.  S.)  80. 

7.  Power  to  <lo  business,  generally. 
— A  corporation  is  clothed  everywhere  witl) 
the  powers  given  by  its  charter,  and  has  the 
capacity  to  carry  on  its  business  and  extend 
its  operation  in  other  states  and  countries, 
so  long  as  it  does  not  depart  from  the  terms 
of  the  charter  under  which  it  was  created. 
Atchison,  T.  &>  S.  F.  R.  Co.  v.  Fletcher,  24 
Am.  &'  Eng.  R.  Cas.  34, 35  A'an.  236,  10  /'ac. 
Rep.  596. — Quoted  in  Venner  7/.  Atchison, 
T.  &  S.  F.  R.  Co.,  28  Fed.  Rep.  581. 

A  corporation  is  a  creature  of  the  sov- 
ereign will,  and  when  created  by  one  sov- 
ereignty it  can  operate  within  another's 
limits  only  by  the  latter's  express  permis- 
sion, or  by  permission  implied  from  prin- 
ciples of  comity  ;  but  such  permission  does 
not  make  it  any  the  less  a  foreign  corpora- 
tion. State  Treasurer  v.  Auditor  General, 
13  Am.  &*  Eng.  R.  Cas.  296,  46  Mich.  224, 
9  A'.  IV.  Rep.  258.  Central  R.  &>  R.  Co.  v. 
Carr,  23  Am.  &*  Ei^.  R.  Cas.  487,  76  Ahi. 
388.  State  Board  of  Assessors  v.  Morris  &■' 
E.  R.  Co.,  49  A'.  /.  /..  193,  7  At/.  Rrp.  i:?r . 
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C'lii'i.  V.  .\'t-7o  y'orf:,  L.  E.  *S»  W.  A'.  Co.,  129 
/'a.  S/.  463,  18  A//.  Rip:  412. 

A  corporation  crcaicfl  by  the  state  of 
Pennsylvania  wiiich  (.aniiot  do  business  in 
that  state  nor  have  an  (jliicc  liiere,  cannot  do 
business  in  the  state  of  Kansas.  Laud  Grant 
A'.  &^  T.  Co,  V.  Coffey  County  Cotn'ps,  6  Kan. 
245.— (JUOTKDrN  State  ex  lel.  ta  Milwaukee, 
L.  S.  i't  W.  R.  Co..  45  Wis.  579. 

8.  I'owi'r  to  hold  real  ostatc.*— The 
question  wliether  a  railroad  company,  or- 
ganized under  the  laws  of  Indiana,  is  com- 
petent to  take  the  title  to  lands  in  Michigan, 
depends  both  upon  the  laws  of  Indiana  and 
upon  the  laws  of  Michigan,  and  the  public 
policy  indicated  by  the  legislation  of  Mich- 
igan. Thompson  v.  Waters,  25  Mu/t.  214, 
4  Am.  Ay.  Rep.  331. 

Such  corporation  has  no  powers  ur  ca- 
pacities which  are  not,  expressly  or  l)y  im- 
plication, given  by  the  laws  of  Indiana; 
none  which  would  not  be  recognized  and 
sustained  by  the  courts  of  that  state  had 
the  same  question  of  capacity  to  take  these 
lands  come  before  them  for  adjudication. 
It  appears,  however,  that  so  far  as  the  ques- 
tion depends  upon  the  laws  of  Indiana,  such 
corporation  is  competent  to  take  lands  in 
Michigan,  in  payment  of,  or  security  for, 
debts  due  to  it.  Tliompson  v.  Waters,  25 
Mich.  214,  4  Am.  Ry.  Rep.  331. 

An  affirmative  enabling  act  is  not  neces- 
sary to  give  a  foreign  corporation  the  ca- 
pacity to  take,  hold,  and  convey  lands  in 
another  state;  this  capacity  rests  upon  the 
same  principles  of  comity  as  their  capacity 
to  make  or  enforce  contracts,  or  to  acquire, 
hold,  and  convey  personal  property  ;  and 
the  courts  of  any  state  should,  unless  the 
constitution  or  the  legislature  have,  either 
expressly  or  by  clear  implication,  declared 
a  contrary  rule,  recognize  the  right  of  cor- 
porations of  another  state  to  realize  and 
collect  the  debts  due  t(}  them  by  receiving 
a  conveyance  of  lands  in  the  former  state. 
Thompson  v.  Waters,  25  Mich.  214,  4  Am. 
Ry.  Rep.  331. 

So  far  as  any  question  of  state  policy,  or 
of  danger  to  be  appreiiended,  or  of  comity, 
is  concerned,  there  is  no  distinction  to  be 
made  between  recognizing  the  equitable 
right  of  a  foreign  corporation  as  cestui  que 
trust,  where  the  legal  title  is  vested  in  a 
trustee,  and    its    right    to   hold    the   legal 

*  Power  of  foreign  corporation  to  hold  land, 
see  note,  30  Am.  &  Eng.  R.  Cas.  144. 


estate.      Thompson  v.  Waters,  25  Miih.  214, 
4  Am.  Ry.  Rep.  331. 

There  is  no  reason  why  railroad  compa- 
nies should  not  be  accorded  the  same  privi- 
leges as  will  be,  under  the  above  prinrip)les, 
accorded  tocorpoiatioiisgeneralh .  Thomp- 
son v.  Waters,  25  Mich.  214,  4  Am.  Ry.  Rep. 

331- 

The  legislature  of  Michigan  have  not 
adopted  any  policy  or  enacted  any  statute 
which  restricts  the  courts  of  the  state  from 
applying  the  principles  of  comity  above 
stated  to  corporations  of  other  states  de- 
siring to  hold  lands  in  Michigan.  The  pro- 
visions of  several  statutes  bearing  upon  the 
subject,  examined  and  ex[>lained.  Thomp- 
son v.  Waters,  25  Mich.  214,  4  Am.Ry.  Rep, 

33>. 

Penn.sylvania  Act  of  April  26,  1855,  for- 
bidding foreign  corporations  to  acfjuire  and 
hold  real  estate  therein,  docs  not  render  a 
conveyance  to  such  corporation  absolutely 
v<jid,  but  passes  title  subject  to  the  right 
of  escheat  at  the  suit  of  the  state,  which  is 
the  only  authority  that  can  take  aflvantagc 
of  the  matter.  Hickory  Farm  Oil  Co.  v.  liuf- 
falo.N.  y.  &■'  P.  R.  Co.,  32  Fed.  Rep.  22. 

9.  Power  to  coikIciiiii  rig:)it  of 
way.*— Although  a  constitutional  provision 
of  a  state  may  prohibit  a  non-resident  rail- 
road company  from  acquiring  lands  for  the 
use  of  its  road  by  condemnation  or  appro- 
priation, still  it  may  acquire  such  lands  by 
an  agreement  with  any  citizen  having  a 
right  to  contract.  St.  Louis  &•  S.  F.  R.  Co. 
V.  Foltz.  52  Fed.  Rep.  627. 

Under  Neb.  Const,  art.  11,  ^'  8,  a  foreign 
railroad  corporation  is  prohibited  from  ac- 
quiring a  right  of  way  or  real  estate,  for 
depf)t  or  other  uses,  either  by  purchase  or 
by  condemnation.  State  ex  rel.  v.  Scott,  22 
Neb  628,  36  ,V.   W.  Rep.  121. 

10.  Powor  t«»  roiistruct  ami  <»|)- 
<>rate  railwa.v.s.t--  Under  the  present  laws 
of  Ohio,  foreign  railroad  corporations  whose 
roads  lie  partly  within  this  state  are  ac- 
corded the  right  to  own,  operate,  and  main- 
tain their  roads  in  Ohio,  in  the  same  man- 
ner as  domestic  railroad  companies.  State 
V.  Sherman,  22  Ohio  »SV.  411. 

In  an  action  to  enjoin  a  railway  company 
from  laying  a  side  track  across  the  plain- 
tiff's lot  it  was  alleged  that  the  "  defendant 

*  See  also  Eminent  Domain.  77. 

t  Foreign  railroad  company  authorized  to 
consiruci  line  in  state,  sec  note,  57  Am.  &  Eng. 
R.  Cai>.  go. 
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was  a  foreign  and  nun-rcsidcnt  railroad  cor- 
poration, organized  and  iiicor|>orated  under 
tlic  laws  of  Illinois,"  etc.,  wiiich  allcj^ations 
tlic  defendant  in  its  answer  and  supple- 
mental  answer  admitted  to  be  true.  Held, 
that  under  the  issue  made  in  the  pleadings 
the  defendant,  unless  ii  became  a  corpora- 
tiuii  under  the  laws  of  Nebraska,  was  pro- 
liil)itcd  absolutely  by  the  constitution  from 
accpiiring  a  right  of  way ;  and  as  it  could 
not  acquire  the  same  directly,  it  could  not 
do  so  indirectly  through  a  corporation  or- 
ganized under  tlic  laws  of  the  state,  and 
might  be  enjoined  from  appropriating  the 
property.  Kocnij^  v.  C/iica^o,  Ii.  &•  Q.  J\'. 
Co..  27  A'ed.  699,  43  iV.  ir.  l\tp.  423.— CoM- 
MKNTING  ON  State  V.  Chicago,  B.  &  y.  U. 
Co.,  25  Neb.  156.  Following  State  v. 
Scott,  22  Neb.  628. 

11.  ]*ower  to  liavo  nii  ofllcc  in  tlio 
lorei{;u  Htute. — The  sixteenth  section  of 
the  Pa.  Act  of  June  7,  1S79,  provides  that 
"  no  foreign  corporation,  except  foreign  in- 
surance companies,  which  docs  not  invest 
and  use  its  capital  in  this  commonwealth, 
shall  have  an  ofTice  or  offices  in  this  com- 
monwealth for  the  use  of  its  oflicers,  stock- 
holders, agents,  or  ^inployes,  unless  it  shall 
first  have  obtained  irom  the  auditor-general 
an  annual  license  so  to  do;  and  for  said 
license  every  such  corporation  shall  pay 
into  the  state  treasury,  for  the  use  of  the 
commonwealth,  annually,  one  fourth  of  a 
mill  on  each  dollar  of  capital  stock  which 
said  company  is  authorized  to  have ;  pro- 
viifed,  that  no  license  shall  be  necessary  for 
any  corporation  paying  a  tax  under  any  pre- 
vious section  of  this  act,  or  whose  capital 
stf)ck,  or  a  majority  thereof,  is  owned  or 
controlled  by  a  corporation  of  this  state 
which  does  pay  a  tax  under  any  previous 
section  of  this  .ict."  If  eld.  that  this  section 
does  not  apply  to  a  corporation  created  by 
the  congress  of  the  United  States.  A  cor- 
poration created  by  the  government  of  the 
United  States  cannot  with  propriety  be 
called  a  foreign  corporation.  Com.  v.  Texas 
6fP.  A\  Co.,  I  Pennyp.  (/'«.)  215.— Follow- 
ing Eby  V.  Northern  Pac.  R.  Co.,  6  W.  N. 
C.  385 ;  Eby  v.  Northern  Pac.  R.  Co.,  7  W. 
N.  C.  145. 

Where  a  corporation  was  authorized  by 
Its  charter  to  issue  stock  to  the  amount  of 
$50,000,000,  but  the  amount  actually  issued 
was  only  $7,902,500.  and  all  of  this,  with  the 
exception  of  a  few  shares,  was  owned  or 
controlled  by  a  corporation  created  by  the 


state  (if  Peimsylvania.and  having  its  capital 
and  transacting  its  business  therein,  which 
latter  corporation  had  paid  a  tax  undi-r  a 
preceding  section  of  the  act,  the  said  fiisl- 
menliuned  corporation,  assuming  it  to  be 
a  foreign  C(»rporation,  is  not  required  t(i 
(jbtain  a  license  in  order  to  have  an  office 
within  the  commonwealth.  Coin.  v.  Texas 
&*  P.  A.  Co.,  I  Pennyp.  (/'a.)  215. 

12.  Po\v<'i*  to  iiiako  coiitriu-tH.— 
Corporations  may  contract  outside  of  the 
sovereignty  creating  them.  /)'</«>{•  (/  ..-/«• 
j;itsla  V.  Eiule,  13  Pel.  {U.  S.)  519.— Al'- 
I'LIKI)  IX  Day  7'.  Ogdcnsburgh  &  L.  C.  M. 
Co.,  107  N.  Y.  129.  FoLLowKi)  IN  Tom- 
bigbce  R.  Co.  ?'.  Knceland,  4  How.  (U.  S.) 
16.  QuoTKl)  IN  Denver  &  S.  R.  Co.  v. 
Oenver  City  R.  Co.,  2  Colo.  673.  Re- 
viF.wi'.i)  IN  Chicago  &  \V.  I.  R.  Co.  7'. 
Dunbar,  95  III.  571. 

Since,  under  article  14,  §  4,  Ala.  Const., 
providing  that  no  "  foreign  corporation 
shall  do  any  business  in  this  state  with- 
out having  at  least  one  known  place  of 
business  and  an  authorized  agent,"  the  con- 
tracts in  Alabama  and  relative  to  Alabama 
property  macte  by  a  foreign  trust  company 
doing  business  in  Alabama  without  having 
a  known  place  of  business  or  authorized 
agent,  are  not  void,  but  merely  v<;idable,  a 
plea  in  bar  to  a  foreclosure  suit  by  such 
company,  based  on  that  provision  of  ili« 
constitution,  is  not  sufficient.  American  L. 
<S-  T.  Co.  v.  East  &•  //'.  A\  Co.,  36  Am.  &^ 
Eh};.  A\  Cas.  276,  37  Eed.  Rep.  242. 

Where  a  railroad  corporation  is  created 
in  Indiana  with  power  to  construct  a  rail- 
road there,  and  to  own  and  manage  prop- 
erty in  the  adjoining  stale  of  Ohio,  it  can- 
not, by  reason  of  such  latter  authority, 
change  itsdomicil  tf)  Ohio,  nor  because 
the  latter  state  gave  it  authority  to  act 
therein  ;  and  where  it  receives  subscriptions 
to  its  capital  slock  in  Indiana,  payable  in 
instalments,  as  may  be  determined,  and 
then  migrates  to  Ohio,  and  there  deter- 
mines in  what  instalments  the  subscriptions 
shall  be  paid,  such  corporate  acts  are  in- 
operative and  void,  and  the  subscriptions 
cannot  be  collected.  Aspnivall  \.  Ohio&^ 
M.  K.  Co.,  20  /fid.  492. 

Where  a  foreign  corporation  obtains  per- 
mission to  build  its  road  into  New  York 
and  transact  business  there,  as  to  contracts 
made  therein  it  must  be  deemed  to  possess 
the  powers  and  be  subject  to  all  the  lia- 
bilities of  similar  corporations  created  in 
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the  state.  It  shuuld  nut  be  permitted  to 
make  a  contract,  valid  and  enfurccubie  in 
New  Yorlc,  and  then,  when  its  interests  dic- 
tate, set  up  the  decisions  of  the  utiicr  state 
holdin);  a  want  of  power  as  an  excuse  for  its 
violation.  Milnor\.  S'eiu  York  &*  X.  II.  A'. 
Co.,  53  A'.  Y.  363,  5  //;//.  Ky.  Kip.  381 ;  ajflrm- 
I'ni^  4  Ihiiy  355.  — Foi.LowKlJ  IN  Kessler  v. 
New  Yorli  C.  &  II.  R.  R.  Co.,  61  N.  Y.  538. 

Hefore  a  forci,i.;ii  railroad  corporation  can 
be  restrained  by  a  court  of  New  York  from 
Issuing;  bonds,  or  from  executing  a  mort- 
gage on  its  property  to  secure  such  bonds, 
it  must  appear  that  the  execution  of  such 
mortgage  would  be  an  injury  or  obstruc- 
tion to  rights  of  plaintifT,  as  a  creditor, 
which  could  be  enforced  in  a  New  York 
court.  Koi^ers  v.  Michigan  S.  &^  A'.  /.  A'. 
Co.,  28  nixrh.  (N.  J'.)  539. 

1:1.  Power  to  borrow  money.— Ohio 
Act  of  December  15,  1852,  relating  to  the 
sale  of  railroad  bonds  at  such  price  as  the 
directors  may  choose,  does  not  apply  to 
foreign  corporations.  Such  corporations 
arc  governed  by  the  same  rules  as  private 
individuals,  so  far  as  their  power  to  raise 
money  at  usurious  rates  of  interest  is  con- 
cerned. McGregor  v.  Covington  ^^  L.  R. 
Co.,  I  Disney  (Ohio)  509. 

14.  Certllk'uto,  Hpeclal  tax,  etc*.*— 
The  fourteenth  amendment  to  the  U.  S.  con- 
stitution does  not  prevent  the  states  from 
imposing  terms  on  foreign  corporations  as 
a  condition  for  aflmission  to  do  business  in 
another  state.  Philadelphia  F.  Assoc,  v. 
AWi'  York,  119  U.  S.  no,  7  Sup.  Ct.  Rep. 
108.— F(Ji.M)WKD  IN  Norfolk  &  \V.  R.  Co. 
V.  Pennsylvania,  45  Am.  &  Eng.  R.  Cas.  9, 
136  U.  S.  114. 

Where  contracts  of  insurance  were  made 
in  another  state  and  policies  were  issued 
there  upon  goods  in  Arkansas,  the  insur- 
ance company  cannot  be  considered  as  car- 
rying on  business  in  Arkansas  within  the 
meaning  of  a  statute  rcijuiring  it  to  fde  a 
certificate  designating  the  agent  upon  whom 
service  of  process  may  be  made  before  it 
shall  "  carry  on  business  "  in  the  state.  Ma- 
rine Ins.  Co.  V.  S/.  Lot/is,  I.  M.  <S^  S.  R.  Co. , 
43  Am.  «S-»  Kng.  R.  Cas.  79,  41  Fed.  Rep.  643, 

II.  ACTIONS  BT  AHD  A0AIN8T. 

1ft.  JiiriHdIrtioii,  and  ri|rlit  to  siie.f 

— The  organization  of  an  express  company 

*  License   taxes   on  foreign  corporations,  see 
note,  45  Am.  &  Enc.  R.  Cas.  8. 
t  Jurisdiction   of  federal  courts  of  suits   by 


under  the  laws  of  one  state  as  a  joint  stock 
company,  or  partnership,  docs  not  make  it  a 
citizen  of  that  state,  so  as  to  authorize  it  to 
sue  in  the  federal  courts  of  another  state, 
in  the  absence  of  anything  to  show  tiie  resi- 
dence of  the  individuals  composing  the 
company.  Chapman  v.  Barney,  129  U,  S. 
677,  9  Sup.  Ct.  Rep.  426. 

A  corporation  in  Indiana  cannot  sue  in 
that  state  a  corporation  doing  business  in 
Michigan.  Northern  hid.  R.  Co.  v.  Michi- 
gan C.  R.  Co.,  5  McLean  (if.  S.)  444. 

The  mere  grant  of  authority  to  a  foreign 
corporation  to  exercise  its  franchises  and 
hold  properly  in  Indiaiui  cannot  be  C(jn- 
struecl  as  containing  a  grant  of  jurisdiction 
to  foreign  c<jurls  over  the  property  of  such 
corp(jration  in  this  slate.  Katun  &>  11.  R. 
Co,  v.  Hunt,  20 ///</.  45;.— Quoted  in  Mey- 
er V.  Joliiision,  64  Ala.  603. 

A  foreign  corporation  operating  cars  in 
Iowa  for  ihc  puri)osc  of  cxliibiiioii  and  ad- 
vertisement cannot  be  sued  under  the  stat- 
utes of  tlial  state,  section  2582,  authorizing 
suit  in  any  county  through  which  a  road 
passes  or  is  operated ;  nor  under  section 
2585,  providing  for  suit  in  any  county  where 
any  corporation  or  individual  has  an  nfTice 
or  agency,  as  to  any  matter  connected  with 
such  ofTice  or  agency;  and  this  applies  to  a 
case  where  the  cause  of  action  is  the  in- 
fringement of  a  patent  caused  by  operating 
such  cars.  Carpenter  \.  IVestinghouse  Air- 
Brake  Co.,  32  Fed.  Rep.  434. 

A  court  of  equity  has  no  jurisdiction  to 
compel  a  foreign  corporation  to  declare  and 
pay  dividends  when  it  has  neither  ofTuers 
nor  a  place  of  business  in  the  state,  ll'il- 
liston  V.  Michigan  S.  &*  N.  I.  R.  Co.,  13 
Allen  (Mass.)  400. 

The  court  of  chancery  of  New  Jersey  will 
not  take  jurisdiction  of  a  bill  fded  by  stock- 
holders of  a  foreign  corporation  against  it 
and  another  foreign  corporation  to  prevent 
a  lease  of  the  road,  when  none  of  the  prop- 
erty is  situate  in  New  Jersey.  Gregory  v. 
Ne^u  York,  L.  E.  6>-  W.  R.  Co.,  24  Am.  <S- 
Eng.  R.  Cas.  83,  40  A'.  /.  F.q.  38. 

Under  N.  Y.  Code,  §  427,  a  foreign  cor- 
poration may  be  sued  (i)  by  a  resident  of 
the  state  for  any  cause  of  action ;  (2)  by 


aliens  against  foreign  corporation,  ^-c  note,  57 
Am.  tSc  Eno.  R.  Cas.  02. 

Jiirlsflirtlon  of  federal  court  where  foreign 
corporation  is  sued  in  state  wheic  it  <loes  busi- 
ness, see  note,  57  Am.  &  Enc.  T;.  Cas.  94. 
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one  not  a  resident  uf  the  state  when  the 
cause  of  action  arose  in  die  state,  or  the 
subject-matter  of  the  action  is  situate  within 
the  state ;  (3)  or  when  an  attaciimcnt  is 
issued,  whether  the  property  is  attached  at 
t'.ie  tinic  of  issuing  the  summons  or  at  any 
time  aftcrwani ;  but  it  is  not  necessary  that 
proof  of  tli(.se  facts  be  made  before  the 
commencen:  :;nt  of  proceedings.  They  may 
be  shown  on  p  motion  to  set  aside  the  sum- 
mons, bates  V.  Neuf  Orleans,  J.  &*  G.  N. 
K.  Co.,  4  Abb.  Pr.  (A'.  1'.)  73,  13  How.  Pr. 
5.6, 

//  seems  that  N.  Y.  Act  of  1858,  ch.  121, 
authorizing  the  Buflalo  &  Lake  Huron  R. 
Co.,  a  corporation  organized  under  the  laws 
of  Canada,  to  enter  the  state  and  construct 
a  road,  and  for  that  purpose  to  take  and 
hold  real  estate,  and  making  it  subject  to 
the  general  railroad  act  of  the  state,  does 
not  give  au'iiority  to  proceed  against  the 
corporation  except  as  a  foreign  corporation. 
Whitehead  v.  Buffalo  &*  L.  H.  R.  Co.,  18 
Ho^o.  Pr.  {N.  v.)  218. 

A  foreign  corporation  may  be  sued  in 
Manitoba  for  work  done  for  tiie  corpora- 
tion there.  And  it  will  be  assumed  that  a 
United  States  corporation  is  liable  to  be 
rued  there  in  its  corporate  capacity  until 
the  contrary  be  shown.  Crotty  v.  Orej;on 
&•  T.  R.  Co..  I  Man.  1S2. 

10.  EO't'ct  of  npposiraiK'u  to  coul'or 
Jiii'i.s<lictioii. — Where  the  cou'-t  haa  juris- 
diction uf  tlic  subject  matter  of  an  action, 
consent  will  confer  jurisdiction  of  the  per- 
son, and  in  case  of  a  foreign  corporation 
such  consent  may  be  expressed  ijy  appear- 
ing by  attorney  an  .1  answering  generally  in 
the  action.  M -('jmiick  v.  Pennsylvania  C. 
A\  Co.,  49  A'.  V.  303,  4  Am.  Ry.  Rep.  429. — 
DiSAiTROviNO  Jones  v.  Norwich  &  N.  Y. 
Tninsp.  Co.,  50  Barb.  193.  DiSTiN  iUisn- 
INC.  Marriott  v.  New  Jersey  R.  &  T.  Co.,  2 
Hilt.  262;  Cumberland  Coal  Co.  v.  Sher- 
man, iS  Abb.  Pr.  243.  Quoting  Faulkner 
V.  Delaware  &  \\.  Canal  Co.,  i  Den.  441. — 
Ari'RovKD  IN  Anderson  v.  Southern  Minn. 
R.  Co.,  -;  Minn.  30.  D1STiNr.u1SHF.11  IN 
Robinson  v.  Oceanic  Steam  Nav.  Co.,  1 12  N. 
Y.  315,  16  Civ.  Pro.  255,  19  N.  E.  Rep.  625, 
20  X.  Y.  5.  R.  741.  Reviewed  in  Pease 
V.  Delaware,  L.  «Sr  W.  R.  Co..  10  Daly  459. 
—March  v.  Eastern  R.  Co.,  40  A'.  H.  54^." 

A  general  appearance  before  answf.'ing 
by  a  foreign  corporation  gives  the  court 
jurisdiction  over  the  person  of  the  defend- 
an*,  but  not  necessarily  over  the  cause  of 


action,  for  a  deiendart  voluntarily  appear- 
ing may  yet  object  to  the  jurisdiction  of 
the  court  over  the  subject-matter.  Ervin 
V.  Oregon  R.  6-  M.  Co.,  62  J/,w.  Pr.  (A'.  )'.) 
490. 

174  Liability  to  l>u  Hiied,  f^viivrally. 
— A  foreign  railway  corporation  may  enter 
a  state,  and,  in  consideration  of  being  al- 
lowed to  do  business  there,  may  consent  to 
be  sued ;  but  this  rule  does  not  a[)ply  to  a 
foreign  company  which  builds  its  road  into 
the  state  under  a  statute  providing  that  it 
shall  become  a  corporation  of  the  state 
upon  filing  its  articles  of  association.  Stout 
V.  Siou.r  City  &•  P.  R.  Co. ,  3  McCrary  { U. 
S.)  I,  8  /••<■,/.  Re/:  794. 

Where  a  foreign  railroad  corporation 
goes  into  a  state  and  operates  a  road,  and 
has  an  agent  under  the  laws  of  the  state 
upon  whom  process  may  be  served,  it  is  an 
inhabitant,  within  tlie  meaning  of  the  act 
of  congress  of  March  3,  1887,  and  is  suable 
in  the  United  States  circuit  court  sitting  in 
the  state.  Riddle  v.  Ne~,^>  York,  L.  K.  &^ 
W.  R.  Co.,  39  Fed.  Rep.  290.  —  Followinc 
Zambrino  ?'.  Galveston,  H.  &  S.  A.  R.  Co., 
38  Fed.  Rep.  449.  Not  foi.i.owino  Fiili 
V.  Delaware,  L.  &  W.  K.  Co..  37  Fed.  Rep. 
65. 

A  foreign  corporation  carrying  on  bu.si- 
ness  in  New  Jersey,  under  legislative  sanc- 
tion, is  liab'e  for  injurie"  occasiured  by  its 
acts,  upon  the  same  principles  and  tf)  tl.e 
same  extent  that  a  company  incorporated 
by  the  laws  of  that  state  would  be.  Austin 
V.  AVti'  York  <2-«  /;.  R.  Co  .  25  A'.  /  /..  381. 

The  provisions  of  2  N.  Y.  Rev.  St.  459,  § 
15.  as  amended  in  1849.  providing  liow  f(jr- 
eign  corixjrations  might  l)e  sued,  are  not 
repealed  by  the  rode.  Pank  of  Comvieree 
V.  Rutland  &^  11'.  R.  Co.,  10  //o7<>.  Pr.  {.W 
I'.)  I. 

18. oil  raiisc  of  ai'tioii  nrisiiig; 

abroad. —Under  Lnva  Corlc  §§  25S2,  25S5, 
providing  how  railway  corporations  may  he 
sued,  a  citizen  of  tlnu  state  cannot  sue  a 
corporation,  on  a  cause  of  action  not  aris- 
ing there,  which  does  not  own  or  operate  a 
road  in  the  state  and  which  has  no  agent  or 
offices  in  the  state.  E(i[iii  Canning;;  Co.  v. 
Atchison,  T.  &>  S.  F.  R.  Co.,  24  Fed.  Rep. 
866.— Di.stinguishing  \'.\  parte  Srhollen- 
bcrger,  96  U.  S.  369. 

In  New  York  a  resident  plaintilT  may 
maintain  an  action  agpinr.i  .1  foreign  railro.id 
company,  although  the  acts  out  of  which 
his  cause  of   action  arosi;  were  ('one,  and 
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tlic  property  through  the  management  and 
disposition  of  which  his  loss  and  damages 
were  sustained,  are  out  of  the  stale.  Ervin 
V.  Oregon  R.  <S-  A^.  Co.,  6z  How.  Pr.  {N.  V.) 
490. 

An  action  may  be  maintained  in  New 
lirunswick  for  a  wrong  committed  abroad, 
if,  at  the  time  ttic  action  is  brought  liere, 
ihc  vvron^  complained  of  was  actionable 
according  to  the  laws  of  the  country  where 
committed.  Campbell  w.  McGregor,  29  A'ttf 
Hrun.  644. 

11>.  Liuliility,  I>y  wlint  hiw  deter- 
inliie«l.— Where  railroad  corporations  are 
sued  out  of  the  jurisdiction  by  wiiich  they 
were  created,  and  under  whose  laws  alone 
tliey  can  act,  the  extent  and  degree  of  tlieir 
nsponsibility  must  be  determined  by  the 
law  of  the  place  of  the  existence  and  action 
of  such  corporation.  AVw  Orleans,  J.  iS«» 
G.  N.  K.  Co.  V.  l!  'allace,  50  Miss.  244. 

20.  WIiuii  MiibJcH't  to  suit  ill  pcr- 
soiiaiii. — A  railroad  corporation,  whether 
ik facto  or  tie  jure,  and  wiicthcr  foreign  or 
domestic,  is  subject  to  suit  in  Georgia  in 
personam  by  a  citizen  thereof  if  it  owns 
and  operates  a  railroad  there,  which  was 
built  by  virtue  of  an  act  of  the  legislature 
authorizing  another  corporation,  chartered 
by  an  adjoining  state,  to  build  and  operate 
said  railroad,  and  wliicii  act  declarod  the 
corporation  so  building  and  oper.'iting  it 
subject  to  suit  by  citizens  of  the  state  in  the 
ounty  in  which  the  road  is  located.  Ala- 
bama G.  S.  K.  Co.  V.  Fulghum,  87  Ga.  263, 
1 3  .V.  K.  Rep.  649. 

Previous  to  the  New  York  code,  foreign 
corporations  were  not  the  subject  of  litiga- 
tion in  the  courts  of  the  state,  except  when 
proceeded  against  by  attachment  of  their 
property  for  the  collection  of  a  debt  or  the 
redress  of  a  wrring.  And  the  code  was  not 
intended  to  extend  that  power  any  further 
than  it  existed  at  Lhat  time,  .ilthough  its 
language  is  more  general  and  might  be  con- 
strued more  liberally.  Hm^'ell  v.  Chicago 
&>  A'.  W.  A.  Co.,  51  /iarfi.  {.%'.  I'.)  378."- 
Ckiticiskd  in  Prouty  v.  Michigan  S.  &  N. 
I.  R.  Co.,  4  T.  &  C.  (N.  Y.)  230!  I  Hun  655. 

If  the  legislature  has  power  to  authorize 
any  suit  it  may  prescribe  what  kind  and 
mode  of  procedure,  as  there  is  nothing  con- 
stitutional or  fundamental  in  the  method. 
Hence  a  legislature  may  authorize  suits 
ag'iinst  foreign  corporations  as  well  in  per- 
sonam -IS  in  rent,  liar  net  I  v.  Chicago  &*  I.. 
H.  R.  Co.,  4  Hun  (X.  Y.)  1 14,  6  r.  iv^  C.  358. 


Humphreys  v.  A'cwport  A'ews  (S^  M.  I'.  Co., 
ig  Am.&^  Eng,  A*.  Cas.  363,  33  IV.  Va.  135. 
10  S.  E.  Kep.  3y. 

21.  Property  in  state  to  Jiistiiy 
suit.  — N.  Y.  Code,  ,i  134,  subd.  i,  does  not 
require  any  specific  amount  of  property  to 
be  found  in  the  state  to  justify  an  action 
against  a  foreign  corporation.  IJut  it  cer- 
tainly should  be  something  from  which  the 
creditor  may  have  some  chance  of  benefii. 
Unissued  bonds  and  niajjs  are  not,  however, 
such  property.  Harnes  v.  Mobile  (S^  N.  W. 
A'.  Co.,  12  Hun  (A'   )'.)  126. 

22.  Venue.— A  foreign  corporation  fiav- 
ing  an  oflice  in  Missouri  is  to  be  treated  as 
a  non-resident  defendi  nt,  and  Mo.  Kev.  St. 
§  3481  applies,  providing  that  suit  may  be 
brought  in  any  county,  where  the  defend- 
ants are  non-residents  but  have  an  olhce  in 
the  state.  Estill  w  Xe-.u  York.L.E.  &*  W. 
K.  Co.,  41  Fed.  Kep.  849. 

A  foreign  corporation  doing  business  in 
West  V'irginia,  having  no  principal  ofhcc  or 
president  or  other  chief  officer  resident 
therein,  ii'ay  he  sued  in  any  county  wherein 
it  does  business,  wliere  the  cause  of  action 
arose  out  of  the  stale,  if  process  can  be 
legally  served  in  such  county.  Humphreys 
V.  .Xcoport  X-.-^-is  &•  M.  V.  Co.,  39  .,•/;//.  &^ 
Eng.  A".  Cas.  363,  33  ir.  Va.  135,  10  5".  E. 
A'ep.   ,0, 

2.'i,  Wlio  iiiny  .sue,  {fenernlly.— Un- 
der N.  Y.  Code  of  Pro.  );  427,  relating  to 
actions  against  foreign  coiporations,  a  resi- 
dent of  llic  state  may  sue  such  corporation 
for  any  cause  of  action.  Prouty  v.  Michi- 
gan s.  &>  X.  I.  A'.  Co.,  4  r.  a-'  c.  {X.  v.) 

230,  I  //un  655. — Ckiticm.sinu  Howell  v. 
Chicago  &  N.  W.  K.  Co.,  51  !5arh.  378. 
DiSTiNOLiSHiNO  Whitehead  v.  BufTalo  & 
L.  H.  R.  Co.,  i8  How.  Pr.  218. 

Under  N.  Y.  Code  Civ.  Pro.  .*!  1780,  pro- 
viding that  an  action  against  a  foreign  cor- 
poration may  be  maintained  by  a  rcsirlent 
of  the  fitate  or  a  domestic  corporation  for 
any  cause  of  .ulion,  resident  stockholders 
of  a  foreign  railroad  comjiany  may  enjoin  it 
from  expending  funds  of  the  corporation  to 
the  injury  of  the  stockholders,  in  construct- 
ing a  branch  road  in  the  state.  h'es  v. 
Smith.  3  A".  J'.  Supp.  645  ;  aj?irme,l  in  8  A'. 
v.  .s'upp.  46. 

It  is  not  iiecessary  that  a  stockholder  of 
a  noi)  resident  corporation  have  his  stork 
registered  in  order  to  maintain  an  action 
against  his  corporation,  F.'vin  v.  Oregon 
A'.  <."-  A',  Co.,  r)2  H<w   Pr.  {\.  J'.)  490. 
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24.   nou-resideiits.  —  A  foreign 

construction  company  cuiiiiot  maintain  a 
bill  in  equity  in  Massachusetts  a^^ainst  a 
foreign  railroad  corporation  and  a  citizen  of 
Massachusetts  to  enforce  specific  perform- 
ance of  a  covenant  in  a  contract  for  tiie  de- 
livery of  bonds  and  certificates  of  stock  in 
payment  of  work  to  be  performed  by  the 
construction  company  in  a  f(jrcign  state, 
and  to  restrain  by  injunction  the  citizen 
of  Massachusetts  from  disposing  there  of 
shares  of  stock  and  bonds  of  tlie  railroad 
coni|)any,  alleged  to  have  been  delivered  to 
him  in  violation  of  the  plaintiff's  rights,  al- 
though the  railroad  corporation  has  an 
office  in  Massachusetts  for  the  transfer  of 
stock,  and  has  appeared  by  attorney  in  the 
suit.  Kiiitsas  &*  E.  R.  Coitstr.  Co.  v.  Topfka, 
S.  &*  W.  A'.  Co.,  1 6  ^lui.  &^  Kng.  K.  Cas. 
495.  '35  -^^'"-f-  34.  46  Am.  l\\/>.  439. 

To  enable  a  non-resident  plaintill  to  main- 
tain an  action  in  the  New  York  court  o( 
common  pleas  against  a  foreign  corporation 
one  of  three  things  must  appear  :  (1)  That 
the  action  is  upon  contract  made,  executed, 
or  delivered  in  the  state  ;  (2)  that  the  cause 
of  action  arose  in  the  state ;  (3)  or  that  the 
subject  of  the  action  is  situate  within  the 
state.  Harriott  v.  AVw  Jersey  R.  Co.,  8 
Abb.  Pr.  (A'.  I'.)  284,  2  /////.  262. 

In  such  case  the  defendant  corporation 
does  not  waive  theabove  statutory  requisites 
to  jurisdiction  by  appearing  and  answering. 
Harriott  v.  A'tw  Jersey  R.  Co.,  8  Abb.  Pr, 
(N.  Y.)  284,  2  Hilt.  262. 

liut  where  the  objection  is  for  want  of 
jurisfliction  of  the  person  of  the  defendant, 
not  of  the  subject-matter,  such  objection 
may  be  waived  ;  and  it  is  waived  if  the  de- 
fendant fails  to  make  the  objection  in  its 
answer  or  before  answering.  Pease  v.  Dela- 
-ware,  L.&*  W.  R.  Co..  10  Da/y  (N.  y.)4S9- 
—  Rkvikwing  Harriott  7>.  New  Jersey  R. 
Co.,  2  Hilt.  262;  McCormirk  v.  Pennsyl- 
vania C.  R.  Co.,49  N.  V.  3ns.  — Ai>i'i,lK.i)  IN 
McLean  v.  St.  Paul  &  C.  R.  Co..  i  N.  Y.  S. 
R.  89,  18  Abb.  N.  Cas.  423. 

Since  the  adoption  of  the  N.  Y.  Code  Civ. 
Pro.  ^  1780,  limiting  the  jurisdiction  of  the 
ci/jrts  in  actions  against  foreign  corpora- 
tions to  cases  where  the  action  is  brought 
to  recover  damages  for  breach  of  a  con- 
tract made  within  the  state,  or  relating 
to  property  situate  within  the  state,  or  to 
recover  real  estate  therein,  or  chattels  rc- 
pli'vied  therein,  or  where  the  c.nuse  of  ac- 
tion arose  within  the  state,  a  foreign  corpo- 


ration cannot  be  sued  except  as  provided 
therein.  Emin  v.  Orej^on  R.  &*  A.  Co.,  :i8 
Hun  (A'.  V.)  269;  affirming  62  How.  Pr. 
490. 

And  under  the  abuve  statute  residents  of 
New  York  cannot  sue  a  foreign  corporation 
by  taking  an  assignment  of  a  claim  after 
suit;  but  it  might  be  otherwise  if  the  as- 
signment were  made  before  suit.  Erviti  v. 
Oregon  R.  &^  X.  Co..  2^  Hun  {N.  V.)  269; 
affirming  62  How.  Pr.  490. 

Under  N.  Y.  Code  Civ.  Pro.  §  1780,  pro- 
viding how  foreign  corporations  may  be 
sued,  a  non-resident  cannot  sue  such  corpo- 
ration, in  the  absence  of  special  contract  for 
payment  in  the  state,  for  services  rendered 
under  a  contract  which  was  made  out  of 
the  state,  but  for  services  to  be  performed 
within  the  state.  Perry  v.  Erie  Transfer 
Co.,  20  A'.  J'.  Siipp.  8yi  ;  refers ini^  19  A'.  1'. 
Supp.  239;  adhered  to  in  23  A'.  1'.  Supp. 
878. 

25.  Procc'8ii  —  Siiiiiiiions  —  Attncli- 
liiciit. — At  common  law  jurisdiction  over 
a  foreign  corporation  could  not  be  acquired 
by  service  of  process  upon  any  officer  there- 
of outside  of  the  state  which  gave  it  exist- 
ence. Harnett  v.  Chicago  Sr*  L.  H.  R.  Co., 
4  Hun  {N.   Y.)  1 14. 

A  suit  against  a  foreign  corporation  can- 
not be  commenced  by  original  writ  or  s'lm- 
mons.  Attachment  is  the  mode  provided 
by  statute.  Heath  v.  Wright,  1  //;•;<:'.  Pr. 
(A'.  1'.)  2,0.  lirtii'ster  v.  Michigan  C.  R. 
Co.,  5  /Aw.  Pr.  (A'.  I'.)  183.  Sprague  v. 
Hartford,  P.  &^  F.  R.  Co.,  5  R.  I.  233. 

.A  ff)reign  corporation  having  its  chief 
office  or  place  of  business  in  Missouri  may, 
it  seems,  be  sued  as  if  resident  there,  by 
ordinary  writ  of  summons.  Farns'.i.'orth  v. 
Terre  Haute,  A.  &^  St.  I..  R.  Co.,  2Cf  .}/o.  75. 

2<(.  S<'Pvl<'<'  of  |>i'o<*(>HH  nil.*— A  stiite 
legislature  may  authorize  the  commence- 
ment of  suits  by  the  service  of  process  upon 
the  j)resi<ient,  secretary,  or  treasurer  of  a 
forei^'ii  corporation  having  a  place  of  busi- 
ness or  making  contrai  ts  within  that  stale. 
Weymouth  v.  Washington,  C.  &•  A.  R.  Co., 
I  Mac  Art  h.  {/).  C.)  19. 

At  common  law  jurisdiction  over  a  for- 
eign corporation  could  not  be  acquired  by 
service  of  process  upon  any  officer  thert- 
of  outside  of  the  slate  which  gave  it  exist- 

*  Process  canni)t  he  served  cm  aRcnt  of  f  Treign 
corpor,tiif)n  easu.Tlly  in  juri>'il<tic>n,  see  n<)(e,  16 
Am.  &  ICnc.  R.  Cas.  557.  See  also  1'rockss, 
1 0  ./  u,/. 


^m 


FOREIGN   CORPORATIONS,  27-20. 


1021 


ence ;  but  under  the  New  York  code,  juris- 
diction may  be  acquired  by  service  on  cer- 
tain ilesignated  otHccrs,  without  at  the  same 
lime  issuing  an  attachment.  Banu'tt  v. 
Chuago  &■*  L.  H,  A'.  Co., 4  J/uu  (A',  i'.)  1 14, 
6  7\  6-  C.  358. 

A  foreign  railroad  company  that  has  no 
road  in  tlie  state  is  not  "doing  business 
within  the  state"  within  tiic  meaning  of  N. 
V.  Laws  of  1855,  470,  because  it  has  a  resi- 
dent agent  in  the  state  who  ^ells  tickets. 
Jh>/y  V.  Mic/tijian  C.  A'.  Co.,  8  AM.  I'r.  (A'. 
i    >427. 

buch  ticket  agent  cannot  be  said  to  be  a 
"  managing  agent  of  the  corporation  "  with- 
in tlie  meaning  of  section  134  of  tlie  code. 
Doty  V.  Mu/i(i;a)i  C.  A'.  Co..  8  AM.  Pr.  (A'. 
Y.)  427. — Kkviewkd  i.\  Emerson  v.  Au- 
iurn  &  O.  L.  R.  Co.,  13  Hun  150. 

27.  Plcadiiit;. — In  an  action  against  a 
foreign  corporation,  operating  a  railroad 
within  New  Jersey  by  legislative  authority, 
when  the  action  is  not  founded  upon  any 
special  statutory  provisions,  but  is  brought 
to  enf(jrce  the  common  law  liability  of  the 
defendants,  it  is  not  necessary  to  aver  in 
the  declaration  upon  what  road  the  injury 
was  sustained.  Aust/n  v.  At^t/  York  &*  E. 
R.  Co.,  25  N.J.  Z.  381. 

Under  N.  V.  Code  Civ.  Pro.  §  4S8,  defects 
in  pleadings,  to  be  available  as  grounds  of 
demurrer,  must  appear  on  the  face  of  the 
complaint.  So  the  fact  that  a  defendant  is 
a  non-resident  corporation,  and  the  court 
therefore  has  no  jurisdiction  over  its  per- 
son, cannot  be  raised  on  demurrer,  unless 
tl'>;  \i'ant  of  jurisdiction  appears  on  the  face 
of  the  conjplaint.  Cervais  v.  C/iica^o,  A'.  I. 
&>  P.  A'.  Co.,  13    ,'.   )'.  Suf>p.  589. 

28.  Uitflit  to  sue  ill  I'ureiKH  Htntc— 
A  corporation  created  by  the  laws  of  an- 
other state,  although  associated  with  one  in 
the  state  where  suit  is  brought,  the  two 
having  a  common  interest,  is  a  foreign  coi'- 
poration  within  the  meaning  of  the  federal 
Judiciary  Act,  and  is  entitled  to  file  a  bill  in 
a  U.  S.  circuit  court  and  claim  its  protec- 
tion. Chinii(0  &^  X.  ir,  A'.  Co.  V.  C/n'cOj^o 
&*  P.  A'.  Co.,f>  /{/ss.  (U.  S.)  219.  — D I  ST  IN- 
(JUlsHEn  IN  Chicago  &  W.  I.  K.  Co.  v. 
Lake  Shore  &  M.  S.  W.  Co.,  io  Biss.  (U.  S.) 
122,  5  Fed.  Rep.  19. 

A  corporation  of  i.notii':r  state  can  sue 
an  alien  corporation  in  the  federal  courts. 
Mercliiinls  Mfg.  Co.  v.  Grand  Trunk  R. 
Co.,  21  /UMchf.(U.  S.)  109,  63  How.  Pr.  (N. 

y.)  459. 


A  railroad  corporation,  created  by  the 
laws  of  Mississippi,  can  sue  in  Alabama 
upon  a  contract  made  in  the  latter  s<.ate. 
Tombigbie  R.  Co.  v.  Kneeland,  4  Hffw.  ( V. 
S.)  16.— Following  Bank  of  Augusta  t: 
Earie,  13  Pet.  (U.  S.)  519. 

A  foreign  corporation  "annot  interfere  by 
bill  to  enjoin  caxes  legally  or  illegally  as- 
sessed, under  the  laws  of  Illinois,  aL;aiiist  a 
domestic  corporation,  unless  the  former  wiil 
itself  be  injuriously  affected  by  the  collec- 
tion of  such  taxes,  as  to  its  property  or  oth- 
erwise. Arc/icr  v. Terr c  Haute  <S~»  /.  R,  Co., 
7  Ant.  &•  Eng.  R.  Cas.  249,  102  ///.  493. 

When  the  suit  of  a  foreign  railrt)ad  cor- 
poration was  brought  prior  to  the  passage  of 
Tenn.  Act  1891,  ch.  122,  or  when  it  does 
not  affirmatively  appear  that  the  company 
has  not  comi)lied  with  the  requirements  of 
that  act,  the  company's  right  to  maintain 
the  suit  cannot  be  questioned  upon  the 
ground  of  non-compliance  therewith.  Lou- 
isville &•  A'.  A'.  Co.  v.  Mississippi  &*  T.  R. 
Co.,  92  Tenn.  fiSi,  22  >'.    //'.  Rep.  920. 

2t>.  ill  District  ol'Coliiiiihin.— 

Foreign  cc-rporations,  not  f>nly  those  created 
by  the  several  states  of  the  Union,  but  cor- 
porations created  by  foreign  governments, 
are  allowed  by  the  comity  of  states  to  come 
into  the  District  of  Columbia,  open  an  office 
for  the  transaction  of  business,  make  con- 
tracts upon  which  they  may  sue  in  the  courts 
of  the  District,  and  in  turn  such  corpora- 
tions may  be  sued  in  the  District.  Weymouth 
v.  U'astvngton,  G.  iS-  A.  R.  Co.,  i  Mac  Art  li. 
{D.  C.)  19. 

A  railroad  company  vis  chartered  in  Vir- 
ginia and  was  permitted  U)  extend  its  road 
into  the  District  of  Columbia.  Through  its 
treasurer  it  borrowed  money  in  New  York 
and  suit  was  afterwards  commenced  in  that 
state  to  recover  the  anu)unt,  and  process 
was  served  on  the  company's  secretary,  and 
judgment  obtained,  and  subsequently  an 
action  wiis  commenced  in  the  District  of 
Columbia  upon  a  transcript  of  the  judgment. 
HeU,  that  the  New  York  court  obtained 
complete  jurisdiction  by  such  service,  and 
the  judgment  was  as  conclusive  here  as  in 
that  state.  Weymouth  v.  Washington,  G. 
<S-W.  R.  Co.,  I  Mae  Art  h.  {D.  C.)  19. 


FOREION   EXECUTORS. 

Powers  of,  sec  Exf.ci  toks  and  Admisistra- 
roKs,  9. 
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FOREIGN  JUDGMENTS. 
Conclusiveness  of.  see  Judgment,  eic,  24. 


Bv 

Pi    i 


''ii. 


li:    >■>' 


rOREIGN  RECEIVERS. 
Right  of,  to  sue,  see  Receivers,  1 19. 


FOREIGN  STATE. 

Jurisdiction  of  action  for  causing:  death  in, 
see  Death  BY  Wrongful  Act,  109-124. 


FOREMAN. 

As  fellow-senrant  with  other  employes,  see 
Fki.i.ow-servants,  308-34 1 . 

Contributory  negligence  in  disobeying  orders 
of,  see  Fmi'Loyes,  Injuries  to,  ;i90. 

Evidence  of  statement  of,  in  '.ctions  for  in- 
juries to  employes,  see  Emiloyes,  In- 
juries TO,  579,  580. 

F0R5T.ITURE. 

fey  passenger,  for  failure  to  pay  fare  or  pro- 
duce ticket,  see  Tickets  and  Fares, 
144. 

—  subcontractors,  see  Construction  of 
Railways,  8;I. 

For  breach  of  condition  in  deed,  waiver  of, 
see  Deeds,  117. 

—  failure  to  lay  or  extend  tracks  as  required 

by  charter,  see  Ciiarieks,  125. 

—  non-completion  of    treet  railway  within 

time  limited,  st-e  Street  Railways,  117- 
120. 

—  non-payment  of  subscription,  see  Si'iiscrii-- 

TioNs  TO  SrocK,  I80-1H8. 

—  overcharge  in  passenger  fare,  see  Tickets 

AND  Fakes,  1;{2. 
In  criminal  prosecutions  for  causing  death, 

sec  Death  hy  Wroniuii.  An,  450. 
Interpretation  of  mortgage  as  regards,  see 

Morkjaces,  85. 
Of  charter,  as  a  defense  to  action  on  sub- 
scription, see   SuiiscRii'TioNs  to    Stock, 

158. 
grounds  for,  see  Dissolution,  etc.,  1- 

10. 
when  lease  of  road  will  not  prevent,  see 

Leases,  etc.,  5. 

—  compensation  by  receiver,  for  fraud  or  mis- 

conduct, see  Receivers,  102. 

—  contracts  for  railway  construction,  see 

Construction    of  Raii.\vays,  33,    34; 
Government  Railroads,  lO. 

—  deposit  with  company,  on  discharge  of 

employe,  see  Emi-loves,  9. 

—  donation,  see  Mwnicii'Al  and  Local  Aid. 

2(»2. 

—  exclusive  grant  to  use  streets  for  railways, 

see  Street  Railways,  51. 


Offianchise.  see  Charters,  77-92;  Fkan- 
ciiists,  lO. 

of  branch  roads,  see  Branch  and  Lat- 
eral Roads,  19. 

to  keep  toll  bridge,  see  Bridges,  etc.. 

93. 

—  land  grants,  for  breach  of  condition,  see 

Land  Grants,  83,  91. 

—  lands  granted  only  available  at  instance 

of  government,  see  Land  Grants,  59. 

—  lease,  rights  of  parties  after,  see  Leases. 

EIC. ,  34. 

—  location,  after  approval  of  commissioners, 

see  Location  of  Route,  12. 

—  Stock,  for  non-payment  of  assessments,  is 

a  cumulative  remedy  only,  see  SuuiCRii- 
rioNs  TO  Stock,  77. 

to  company,  effect  of,  on   liability  of 

stockholders    to   creditors,    see    Siock- 
iioi.de. ts,  54. 

—  subcontracts,   enforcement  of  provisions 

for,  .see  Construction  ok  Railways,  8<l. 

—  wag.es,  see  Lmi'I.oyes,  20. 

Provisions  for,  in  municipal  grant  of  right  of 
way  in  street,  see  Stklets  and  IIicii- 
w  \YS,  J>5. 

Waiver  of,  by  public  agei  ts,  see  Agency, 
118. 


FORGERY. 

Liability  of  collector  in  cases  of,  see  Express 

Companies,  20. 
Of  transfer  of  stock,  see  Stock,  8<M)U. 
Prosecutions  for,  see  Criminal  Law,  24. 


FORMA  PAUPERIS. 

Suits  in,  see  Paupers,  2. 

for  injuries  to  children,  see  Children, 

Injuries  to,  150. 


FORMER  ADJUDICATION. 
Judicial  notice  of,  see  Evidence.  104. 


FORMER  RECOVERT. 

As  a  defense  to  action  for  causing   death, 
aee  Death  by  Wrongful  Act,  103. 


FORMS  OF  ACTION. 
Election  between,  see  Actions,  lO. 


FORWARDERS. 

Distinguished  from  carriers,    see  Carriagb 

nv  Mercmandisr,  31-34. 
Express    companies    are  not,  see   Express 

Companies,  23. 


FRANCHISES,  1,2. 
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Fkan- 


<i)  Lat- 


FRANCHISES. 

Abandonment  and  forfeiture  of,  see  Ckarc.es, 

77-»a. 

Alienation  of,  when  ultra  vires,  see  Ui.tka 

VlKES,  1(1. 
Amendment  of  charter  by  conferring  new, 

see  Chakteks,  3!S. 
Assessment  of,  for  local  improvements,  see 

Stkket  Railways,  iiOS, 
Assignability  of,  see  Assignment,  <t. 
E^ect  of  transfer  of,  after  subscrij.~ti6n  but 

before  issue  of  bonds,  see  NiuNicu/u  anu 

Local  Aid,  3iHi. 
For  private  railroad,  power  of  city  to  grant, 

see  Pkivate  Railroads,  tS. 
Forfeiture  for  miauser  of,  see  Dissoli'tion,  0. 
Granted  by  city  to  cable  railways,  see  Caklk 

Railwavs,  2. 
congr<  ss,  state  tax  on,  see  Intekstatf. 

CoMMK.KCK,    \HH. 

Impairmt  .it  of.  as  an  element  of  land  dam- 
ages, sec  Eminent  Domain,  (tHM. 
Injunction  to  restrain  exercise  of,  .^ee  Stuck- 

IIOLUKKS,   8t>. 

License  tax  for  privilege  of  exercising,  sec 

Inikkstaik  Com.mkrce,  20'/. 
Of  branch  road,  forfeiture  of,  see  Branch  and 

Latkkal  Roads,  U). 

—  company  aided,  effect  of  assignment  of, 

see  MuNicn'AL  AND  Local  Aid,  214. 

—  street  railway,  power  of  legislature  to 

gram,  sec  Sikkft  Railways,  8. 
taxation  of,   see   Street  Railways, 

278. 
Power  of  city  to  alter,  amend,  or  repeal,  sec 

Strkei'  Railways,  20. 
corporation  to  alienate,   sec  Cori'ora- 

tions,  1>. 
legislature  to  alter,  amend,  or  repeal, 

see  SiRKKi  Railways,  27. 
Purchaser  of,   takes  cum  onere,  see  Mori- 

(;a(;ks,  254. 
Right  to  take,  in  condemnation  proceedings, 

see  Eminem  Homain,  101-124. 
Sale  or  transfer  of,  forfeiture  for,  see  Disso- 

I  I'lION,    ETC.,  8. 

Statutes  impairing  obligation  of,  see  Stat- 
utes, in 

—  providing  remedy   kbr  violation    of,    see 

Bridces,  etc.,  tt. 
Surrender  of,  forfeiture  tor,  see  Dissolution, 

ETC,  O. 

To  erect  toll  bridge,  see  Bridcf.s,  etc.,  OO- 
IKt. 

—  run  ferries,  sec  Ferries,  ti,  4. 

Validity  of  mortgage  of,  see  Mortgages.  12, 

1.3. 
What  will  pass  on  sale  in  foreclosure,  see 

.MoKKiACKs,  242. 


When  subject  to  levy  of  execution,  see  Exe- 

CminN,  5. 
taxation,  see  T,..\ArioN,  07,  100. 

1.  Dutiiiitiuu  aud  general  nature.* 

—  Tlie  word  "  franciiisc  "  is  often  used  in 
the  sense  of  privileges  generally,  but  in  its 
more  appropriate  and  legal  sense  the  term 
is  confined  to  such  rights  and  privileges  as 
are  conferred  upon  corporate  bodies  by  leg- 
islative grant.  It  is  nothing  more  than  the 
right  or  privilege  of  being  a  corporation, 
and  of  doing  such  things,  and  such  things 
only,  as  are  authorized  by  the  charter.  /•"/»•/- 
saw  V.  Htf_y,  122  ///.  293,  13  A'.  £.  Kcp.  501, 
II   West.  Kep.  581. 

It  follows  from  the  very  nature  of  a  cor- 
poration, that  a  franchise,  or  tlie  right  to  be 
and  act  as  an  artificial  body,  is  vested  in  the 
individuals  who  compose  the  corporation, 
and  not  in  the  cr)rpuration  iisclf.  Fictsam 
v.  //<?/,  :22  ///.  293,  13  A'.  E.  Ri-p.  501,  II 
West.  Kep.  581. 

Every  franchise  granted  is,  in  its  nature 
and  in  the  iibsence  of  express  provision  to 
the  contrary,  e.vclusivc.  except  as  against  the 
government.  W-io  Jersey  Southern  1\.  Co. 
V.  Long  lirane/i  Com'rs,  39  A'.  /.  L.  28,  14 
A  til.  Ry.  Kep.  21 1. 

The  duration  of  a  franchise  or  riglit 
granted  hy  a  state  legislature  to  a  corpora- 
tion is  lixed  by  the  cunstitutiun  in  force  at 
the  tinii-  i'.  is  gi  aiUi-d,  or  by  the  charter  it- 
self. Atlantu  Sf  G.  K.  Co.  v.  Allen.  15  Fla. 
637 

2.  Po\vt*r  to  confer.— The  prohiiiition 
in  U.  S.  Const,  art.  1,  §  10,  to  the  cllect  that 
"  no  state,  without  the  consent  of  congress, 
shall  enter  into  any  agrcemcin  ..r  compact 
with  another  state,  or  with  a  foreign  power," 
is  political  in  its  character,  and  has  no  ref- 
erence to  a  mere  matter  ol  contract,  or  to 
the  grant  of  a  franchise  to  a  railroad,  which 
in  no  wise  conflicts  with  the  powers  dcle- 
galcfl  to  the  general  government  Dy  the 
states.  Union  Branch  A'.  Co.  v  East  Teiin, 
6-  G.  K.  Co..  14  Ga.  3:7 

A  railroad  franchise  may  be  conferred 
upon  a  corporation  ,  and  it  follows  that 
the  legislature  can  constitutionally  bestow 
grants  of  this  kind.  The  constitution  con- 
tains no  prohibition  and  no  restrictions  on 
this  power.  .\V7i'  York  •5-'  //.  K.  Co.  v. 
Forty-second  St.  &■■  G.  S.  E.  K.  Co..  i^  How, 


f.i\ 


*  Corporate  franchises  :is   public   (-rants,   see 
note,  8  L.  R.  A.  498. 
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Pr.  (.v.  V.)  481,  10  Barf).  309;  affirming  50 
Barb.  285,  26  //^zf.  yv.  68. 

The  right  of  corporate  existence  cannot 
be  divided  up  and  made  applicable  to  the 
different  divisions  of  a  railroad.  Nor  can 
the  right  to  expropriate  property  be  par- 
celed out  among  the  purchasers  of  the 
various  divisions  of  a  railroad.  State  v. 
Morj^an,  28  La.  Atut.  482. 

Several  corporations,  possessing  the  rights 
and  franchises  stated,  cannot  spring  into 
existence  by  the  act  of  a  railroad  company 
in  mortgaging  and  selling  separate  divi- 
sions of  their  road,  with  the  rights  and 
franchi'-os  applicable  to  each  division,  be- 
cause this  would  be  the  excrci.se  of  a  prc- 
r.)gative  by  a  creature  tiiat  belongs  exclu- 
sively to  its  creator.  Stittc  v.  Morgan,  28 
Lit.  .hiH.  482. 

51.  liivtolablllty.*— A  franchise  granted 
by  a  municipal  corporation,  on  a  valuable 
consideration,  by  an  ordinance  in  the  nature 
of  a  contract,  if  legal,  is  within  the  protec- 
tion of  the  constitutional  provision  against 
laws  impairing  the  ol)ligation  of  contracts; 
and  it  can  neither  be  taken  away  by  the  re- 
peal of  the  ordinance  nor  impaired  by  a 
subsequent  grant  of  such  franchise  to  an- 
other, liirmiugham  is^  P.  M.  St.  A'.  Co.  v. 
Birminghi^m  St.  R.  Co.,  79  Ala.  465.  Mo- 
bile  v.  Louisi't'lU  &^  A'.  A*.  Co.,  36  A>n.  <S- 
£■«i^  A\  Cas.  171,  84  ^1/a.  115,4  So.  Rep.  106. 

An  absolute  right,  vested  by  the  legisla- 
ture .if  t!;e  state  and  assented  to  by  the 
councils  of  a  city,  cannot  be  subverted  by  a 
city  ordinance ;  it  cannot  prohibit  the  en- 
joyment of  a  franchise  solemnly  granted. 
Hestonville.  M.  &*  F.  J'ass.  R.  Co.  v.  P/i/Va- 
(teiphia,  89  Pa,  St.  210.  Com.  ex  rel.  v. 
Smcdley,  17  Phila.  (Pa.)  iS. 

The  use  of  the  line  of  the  track  by  a 
railroad  company  is  a  franchise  granted  by 
law  to  such  company,  in  the  nature  of  a 
contract,  and,  as  such,  invio'able,  except 
under  the  general  power  reserved  to  the 
state  to  alter  or  repeal  charters.  /«  re 
Com'rs  of  Central  Park,  63  Rarb.  (N.  Y.) 
282. 

A  franchise,  if  granted  by  the  state  with 
a  reservation  of  a  right  of  repeal,  must  be 
regariled  as  a  mere  privilege  while  it  is  suf- 
fered to  continue,  and  the  legislature  inay 

*  Alteration  or  repeal  of  corporate  grants,  sec 
note,  14  Am.  ft  Eno.  R.  Ca.s.  33. 

Pt)\vi:r  of  ciiy  to  rcprul  xrant  of  franchise  10 
street  railway  rnmpany,  sec  nntr,  54  .Am.  & 
Enu.  R.  Cas.  27.    See  also  Charters,  17-SO. 


take  it  away  at  any  tinje,  and  the  grantees 
must  rely  for  the  perpetuity  and  integrity 
of  the  franchise  granted  to  them  solely 
upon  the  faith  of  the  sovereign  grantor. 
Cincinnati  Inclined  Plane  R.  Co.  v.  City  &^ 
S.  Tel.  Assoc,  48  Ohio  St.  390,  27  A'.  E.  Rep. 
890. 

4.  AHHiKiiability  nii<l  traiiNiVrs.*— 
The  franchises  of  a  railroad  company  can- 
not be  alienated  without  the  c(  11  sent  of 
the  state  which  granted  them.  When  the 
state  covenants  and  agrees  that  a  certain 
corporation  shall  administer  certain  fran- 
chises, the  ordinary  judgment  creditors  of 
that  corporation  may  seize  and  sell  its 
pro])erty,  but  not  the  franchises.  It  is  a 
state  prerogative  to  put  the  administration 
of  its  franchises  into  such  hands  as  it  may 
choose,  and  they  c;i:inot  be  transferred 
without  the  consent  of  the  state.  State  v. 
Morgan,  28  La.  Ann.  4S2.  l-'ictsam  v.  Hay, 
122  ///.  293,  13  A'.  E.  Rip.  501,  II  ll'tst. 
Rep,  581.  Cholh'tte  v.  Onnilta  &^  R.  V.  R. 
Co.,  37  A,n.  Qr^  Eng.  R.  Cas.  16.  26  Neb.  159, 
41  .V.  \V.  Rep.  1 106.  Russell  \.  Texas  Sr* 
P.  R.  Co.,  68  Tex.  646.  5  .V.  \V.  Rep.  686. 

.\  railroad  corporation  cannot,  without 
special  statutory  iuithoritv,  alienate  its  fran- 
chise or  pro|)erty  acquired  under  the  right 
of  eminent  domain,  or  essential  to  the  per- 
formance of  its  duty  to  the  public,  whether 
hy  i-ale,  mortgage,  or  lease.  Singleton  v. 
Soiitliuustern  R.  Co.,  21  .//;/.  if-  Eng.  R. 
Cas.  226.  70  Ga.  464,  48  Am.  Rep.  574.— 
QroriNO  Rivan  v.  Acee.  27  Ga.  gi.—Rras- 
lin  V.  Some>~,'ille  Horse  R.  Co.,  32  Am.  i5- 
E/tg.  A'.  Cas.  406,  145  iUa.is.  64,  4  .\',  Eiig. 
Rep.  888.  13  A'.  E.  Rep.  65.  Rlack  v.  Dela- 
nvare  &^  R.  Canal  Co.,  22  A^.  /.  E(f.  130; 
re^'ersed  in  24  .\'.  /.  Eq.  455. 

The  franchise  will  not  pass  by  a  sale  of 
the  road  itself,  nor  is  the  corporation  there- 
by dis.solved,  although  it  might  be  ground 
of  forfeiture  at  the  suit  of  the  state.  Arthur 
V.  Commercial  Sf'  R.  Rank.  17  Miss.  394. 

And  a  statute  authorizing  the  leasing  of 
completed  railroads  does  not  authorize  the 
transfer  of  a  franchise  to  build  a  rf)a(l.    Wood 


•Power  of  railroad  companies  to  transfer 
franchises  ami  property,  see  notes,  75  Am  Dkc. 
548;  35  Am.  St.  Rkiv  'ago. 

RiRht  of  corporation  to  lease  franchises,  see 
note,  3f;  .Am.  St.  Rki-.  402. 

Sale  of  franchises  on  foreclosure  of  mortgage, 
see  note,  36  Am.  &  Eno.  R.  Cas.  375. 

Franchises  of  road  pass  to  purclianer  at  fore- 
closure sale,  see  note.  30  Am.  &  En(j.  R.  Cas. 
3'5. 
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V.  li.J/of.l &^  B.  R.  G\,  8  P/iila.  (Pa.)  94.— 
Following  Gratz  v.  Pennsylvania  R.  Co., 
41  Pa.  St.  447.— Applikd  in  Troy  &  H.  R. 
Co.  7'.  Boston,  H.  T.  &  W.  R.  Co..  7  Am.  & 
Eiifc-.  R.  Cas.  49.  86  N.  Y.  107. 

A  railroad  company,  organized  and  incor- 
porated under  the  laws  of  Nebraska,  cannot 
absolve  it.self  from  the  performance  of  duties 
imposed  upon  it  by  law  or  relieve  itself 
from  liability  for  the  wrongful  acts  or  omis- 
si(jns  of  duty  of  persons  operating  its  road, 
by  transferring  its  corporate  powers  to 
them,  or  permitting  them  to  operate  its 
road  as  owners  of  its  capital  stock.  To 
allow  it  to  do  so  would  be  contniry  to  the 
public  policy  of  the  state  as  expressed  in  its 
constitution  and  laws  with  reference  to 
railroad  companies.  Chollctte  v.  Omaha  tS^" 
R.  V.  R.  Co.,  37  Ai/i.  &-  liiig.  R.  Cas.  16,  26 
Aid.  159,  41  A'.  M^.  Rep.  1106. 

The  franchises  to  build  or  own  and  man- 
a;,'e  a  railroad,  and  to  take  tolls  thereon, 
are  not  necessarily  corporate  rights,  and 
may  be  assigned  ;  but  the  franchise  to  form 
or  oe  a  corporation,  and  act  in  a  cori)orate 
capacity,  is  legislative,  and  not  the  subject 
<jf  sale  or  transfer,  except  by  some  positive 
provision  of  statute  law  pointing  out  the 
mode  of  transfer.  Ragan  v.  Aihcn,  9  Am. 
&•  Eng.  R.  Cas.  201,  9  Lea  (7f«;/.)  609,  42 
.////.  Rep.  684.  Bank  of  Middlebury  v.  Ed- 
Xerton,  jo  F/.  182. 

Under  the  general  rule  that  a  corporation 
cannot  mortgnge  its  franchise  without  clear 
authc;!.;y,  authority  to  mortgage  its  "road, 
income,  and  other  property  "  does  not  au- 
thorize a  mortgage  of  its  franchise.  Pullan 
v.  Cincinnati  Sr-  C.  A.  L.  R.  Co.,  4  Biss.  ( I/. 

^'■)  35- 

A  corporation  cannot,  in  general,  transfer 
its  franchise ;  but  where  a  mortgage  of  a 
franchise  by  a  corporation  has  been  recog- 
nised as  valid  by  the  legislature,  it  is  good 
between  the  parties.  Hail  v.  Sullivan  R. 
Co.,  Brun.  Col.  Cas.  (CI.  >'.)  613. 

Where  a  railroad  company  makes  an  un- 
authorized transfer,  the  legislature  can  only 
waive  the  rights  of  the  public  in  a  ratifica- 
tion, but  cannot  impair  the  rights  of  stock- 
holders as  between  themselves.  A'no.rrille 
V.  Knoxville  &■  O.  R.  Co.,  22  Fed.  Rep.  758. 

An  unauthorized  transfer  made  in  dis- 
guise, IS  a  "  traffic  contract,"  which  has  the 
effect  of  placing  the  mandgement  of  the 
property  in  the  hands  of  others  for  the  legal 
lifetime  of  the  corporation,  will  not  be 
treated  with  greater  favor  than  if  '  le  con- 
5  D.  R.  D.— 05. 


tract  expressly  stated  the  r:al  inteiuion  o.' 
the  parties.  Earle  v.  Seattle,  L.  S.  &^  E.  R. 
Co.,  56  Fed.  Rep.  909. 

There  is,  /'/  seems,  no  constitutional  pro- 
vision in  New  York  that  prohibits  railroad 
franchises  being  conferred  upon  or  exer- 
cised by  individuals  ;  nor  does  there  jippear 
to  be  any  objection  to  making  such  rights 
assignable.  Wno  York  i5~«  //.  R.  Co.  v. 
Forty- second  St.  &»  G.  S.  F.  R.  Co.,  32  lloiu. 
Pr.  ( .W  V. )  48 1 .  50  Bar/i.  309 ;  aj/irniing  50 
Bar/>.  2S5.  26  /lo-u>.  Pr.  68. 

Where  a  railroad,  in  pursuance  of  an  act 
of  the  legislature,  transfers  or  conveys  to 
others  its  franchise  to  be  a  corporation,  the 
transaction,  in  Icijal  efleci,  is  a  surrender  or 
abandonment  of  its  charter  by  the  corpora- 
tion, and  a  j^rant  by  the  legislature  of  a 
similar  charter  to  tiie  transferees  or  pur- 
chasers; and  the  charter  so  granted  is  sub- 
ject to  all  the  provisions  of  tlie  constitution 
existing  at  the  time  it  is  so  granted.  Slate 
V.  Sherman,  22  Ohio  St.  41 1.— Quo rr-;i)  in 
Memphis  <i  L.  R.  R.  Co.  %'.  Berry,  41  Ark. 

436. 

The  Ohio  Act  of  April  4,  1863,  authoriz- 
ing the  purchasers  of  the  property  of  a  rail- 
road company  to  acquire  the  franchise  tcj  be 
a  corporation  by  deed  from  the  company, 
is  a  general  law  within  the  meaning  of 
article  13,  section  2.  of  the  constitution  ; 
but  a  deed  made  by  such  company  to  a 
corporation  of  another  state,  which  corpo- 
ration had  become  the  assignee  of  prop- 
erty sold  as  contemplated  in  said  act,  with- 
out any  new  organization,  or  taking  of  stock, 
under  the  deed,  or  as  a  corporation  of  Ohio, 
does  not  constitute  tin;  foreign  corporation 
or  its  members  an  Ohio  corporation,  and 
in  so  far  as  said  act  may  assume  to  create 
them  such,  it  is  unconstitutional,  for  the 
reason  that  it  does  not  secure  the  individual 
liability  of  the  stockholders.  State  v.  Sher- 
man, 22  Ohio  5/.  411.— Follow KD  in  Bal- 
timore &  O.  R.  Co.  V.  Cary,  28  Ohio  St. 
208. 

5.  How  coiistriiiul—E.xtcnt.*— Grants 
of  franchises  to  individuals  or  private  cor- 
porations are  to  be  strictly  construed,  and 
no  exclusive  privilege  passes  unless  it  be 
plainly  conferred  by  express  words  or  neces- 
sary implication.  Citisens'  St.  R.  Co.  v. 
Jones,  34  Fed.  Rep.  579. 

Any  ambiguity  in  the  terms  of  the  con- 

*  Grants  of  corporate  rights  or  privileges 
strictly  construed,  see  note,  9  L.  R.  A.  34. 
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tract  must  operate  a^^ainst  the  corporation 
in  favor  of  the  public,  thn  corporation 
taking  nothing  that  is  not  clearly  given  by 
the  act.  Delaiaare  &*  A\  Canal  Co.  v.  Cain- 
den  &>  A.  A\  Co..  i6  .V.  /.  AV.  321.— Fol- 
lowed IN  Pennsylvania  R.  Co.  v.  National 
R.  Co..  23  N.  J.  Eq.  441. 

The  practical  and  long-continued  con- 
struction of  a  grant,  acquiesced  in  by  the 
public  and  not  denied  by  those  adversely 
interested,  is  the  strongest  evidence  that 
it  has  been  rightly  interpreted.  Mobile  v. 
Louisville  &*  N.  R.  Co.,  36  ///;/.  &*  Eng.  R. 
Cas.  171,  84  /11a.  11$,  4  So.  Rep.  106. 

A  franchise  is  a  particular  privilege  con- 
ferred by  grant  from  a  sovereign  or  gov- 
ernment, and  vested  in  individuals  or  a 
corporation.  The  franchise  of  a  private 
corporation  organized  under  the  general 
law  is  to  be  .isce'tained  from  the  objects  of 
the  corporation,  as  stated  in  its  articles  of 
incorporation.  Chicago  Municipal  G.  /,.  Sr* 
F.  Co.  V.  Laic.  130  ///.  42,  29  .////.  &^  Em;. 
Corp.  Cas.  230,  22  /V.  E.  Rep.  6ifi,  27  ///. 
•^/A  346.— QuoTiNr,  Quiiicy  v.  Bull,  106 
111.  337.  Rr.viKwiNC.  Chicago  City  R.  Co. 
7'.  People,  73  111.  541. 

Monopolies  are  odious,  and  generally  un- 
just and  detrimental,  and  are  never  implied 
from  a  simple  grant  of  a  franchise  not  nec- 
essarily of  an  exclusive  character,  l.ohis- 
vitlc  &*  P.  R.  Co.  V.  Louisniillc  City  R.  Co., 
2  Duv.  (A>.)  175. 

(I.  I>iitiei!i  iiii|K>M(>fl  niui  cart;  re- 
quired in  UHe  of.— The  grant  of  a  fran- 
chise giving  the  right  to  build,  own,  and 
operate  a  railway  carries  with  it  the  duty 
to  so  use  the  property  and  manage  and  con- 
trol the  railroad  as  to  do  no  unnecessary 
damage  to  the  person  or  property  of  others. 
Pennsylvania  Co.  v.  Elicit.  42  Am.  iS-  Eitg. 
R.  Cas.  64,  132  ///.  654,  24  N.  E.  Rep.  559. 

A  railroad  company  in  the  use  of  its 
franchise  is  responsible  for  the  negligent 
acts  of  its  servants,  and  for  the  habitual 
carelessness  which  it  knows  of  and  permits 
to  be  practised  by  others  on  its  trains,  and 
is  also  liable  for  the  negligence  of  any  other 
company  or  person  whom  it  permits  to  use 
its  road.  Ohio  &*  M.  R.  Co.  v.  Sininis,  43 
///.  App.  260. 

Railroad  corporations  are  common  car- 
riers, and  they  occupy  a  peculiar  relation  to 
the  public  as  invested  with  certain  franchises 
for  the  public  benefit,  and  they  are  bound 
to  use  them  with  fairness  and  for  the  com- 
mon good.     Messenger  v.  Pennsylvania  R. 


Co.,  37  A'.  /.  /..  531  ;  affirming  36  A'.  /  L. 
407,  12  Am.  Ry.  Rep.  393.  —  QUOTEI)  IN 
Hoover  T/.  Pennsylvania  R.  Co.,  156  I'a.  St. 
220. 

The  company  possessed  of  the  grant 
must  exercise  a  perfect  impartiality  to  all 
who  seek  the  benefit  of  the  trust.  Messen- 
ger V.  Pennsylvania  R.  Co.,  37  h'.J.  L.  531.- 

There  is  no  express  or  implied  obligation 
or  duty  on  a  railroad  company  to  maintain 
and  operate  its  road  for  the  public  use,  irre- 
spective of  its  own  interest.  The  granting 
of  a  charter  under  the  general  railroad  act 
only  implies  the  privilege  of  building  and 
operating  a  road,  but  does  not  make  the 
company  a  party  to  a  contract  to  do  so. 
People  V.  Albany  6-  V.  R.  Co.,  24  N.  K.  261  ; 
affirming  16  .Ifib.  Pr.  465. 

An  equitable  action  in  the  name  of  the 
people  cannot  be  maintained  to  conipel  a 
railroad  company  to  (jperaie  a  part  of  its 
roafl.  The  remedy  is  by  maiulainus.  (/uo 
warranto,  or  indictment.  People  v.  .llbany 
<:»'  /'.  R.  Co.,  24  iW  V.  261  ;  affirming  37 
Rarb.  216,  ifi  Abb.  Pr.  465. — ;\i'rui)Vi'.i)  i.n 
McCann  v.  South  Nashville  St.  R.  Co.,  2 
Tenn.  Ch.  773.  Reviewkd  in  People  v. 
New  York  C.  &  H.  R.  R.  Co..  9  Am.  &  Eng. 
R.  Cas.  I.  28  Hun  (N.  Y.)  543,  3  Civ.  Pro. 
11,2  McCar.  345. 

7.  CoiiditioiiN,  niid  liow  ciifitrotMl. 
—While  a  company  continues  in  the  exer- 
cise of  its  franchise,  the  state  has  the  right 
to  compel  it  to  perform  the  condition  upon 
which  the  franchise  was  granted,  by  peti- 
tion invoking  the  equity  powers  of  the 
court,  prosecuted  by  the  attorney-iteneral 
in  the  name  of  the  state.  State  :%■  rcl.  v. 
Dayton  6-  5.  E.  R.  Co.,  5  Am.  d~  Eng.  R. 
Cas.  312,  36  Ol/io  .St.  434.  — Reconcimno 
People  t/.  Chicago  &  A.  R.  Co.,  67  111.  118; 
People  V.  Dutchess  &  C.  R.  Co.,  58  N.  Y. 
152.— Reviewed  in  Moundsville  ?'.  Ohio 
R.  Co.,  37  \V.  Va.  92. 

8.  Are  Hiil>.{i>rt  to  i»oll<'c  powor.— 
The  police  power  of  a  state  comprclietulri 
all  those  general  laws  of  internal  rt^,'iila- 
tion  which  are  necessary  to  secure  the 
peace,  good  order,  health,  and  comfort  of 
society,  but  the  proper  limit,  in  its  bearing 
upon  chartered  rights  and  privileges  of  pri- 
vate corporations  for  public  uses,  would 
seem  to  be  this:  that  the  legislature!  may 
at  all  times  regulate  the  exercise  of  the  cor- 
porate franchise,  by  general  laws  passed  in 
good  faith  for  the  legitimate  ends  contem- 
plated by  the  state  police  power— tl  at  is,  for 
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the  peace,  good  order,  health,  cuiiifuit,  and 
welfare  of  society ;  but  it  cannot,  under  the 
color  of  such  laws,  destroy  or  impair  the 
franchise  itself,  nor  any  of  those  rights  or 
powers  which  are  essential  to  the  bcnclicial 
exercise  of  it.  P/iiladeip/iia,  U\  <S-  Ji.  A'. 
t  '.  V.  HiTuiers,  4  //oust.  (Del.)  506,  6  Am.  Ky. 
Rep.  105.— Reviewing  Thorpe  v.  Rutland 
&  H.  R.  Co.,  27  Vt.  140. 

All  corporations  accept  their  franchises 
subject  to  regulation  under  the  police 
power;  and  it  is  competent  under  that 
power,  in  proper  cases,  to  regulate  or  re- 
strain burials  of  the  dead  within  villages  or 
cities.  Concordia  Cemetery  Assoc,  v.  Min- 
lusota  &-  N.  W.  R.  Co.,  30  Am.  &*  En);.  R. 
tV«.  363,  121  HI.  i^,  \2  iV.  K.  Rep.  536.  10 
West.  Rep.  573. 

A  right  to  run  over  a  line  of  railway  can- 
not be  claimed  independently  of  the  rules 
and  regulations  which  by  act  of  parliament 
the  directors  are  empowered  to  make  for  the 
management  of  ihe  line.  Parties  whose 
right  to  use  a  railway  is  secured  by  act  of 
parliament  cannot  insist  upon  their  right 
and  at  the  same  time  say  that  the  rules  and 
regulations  made  for  the  security  of  the 
line,  the  passengers,  and  the  tralFic  are  un- 
reasonable, unnecessary,  and  inapplicable  to 
their  particular  traffic.  Rhymiuy  R.  Co.  v. 
Toff  Vale  R.  Co.,  30  /..  /  Cli.  482;  af. 
Jiniieil  in  jo  L.J,  (.'li.  486,  «.  (1),  1  Ry.  6-  C. 
T.  Cos.  21. 

1>.  ItuiiiodieH  for  iiitcrfcrciK'n  or 
(liHtiirbaiiec.  —  (I)  Ac/ion  at  laio.  —  An 
action  at  law  will  not  lie  for  the  recovery  of 
the  |)Ossession  of  a  franchise.  Such  fran- 
chises being  intangible  and  wholly  incapa- 
ble of  physical  identification  or  delivery,  a 
judgment  of  a  court  of  law  could  not  be 
enforced.  liiidii  v.  Multnomah  St.  R.  Co., 
40  Am.  <S-  Eti^.  R.  Cas.  551,  15  Or  eg.  404,  1$ 
Pac.  Rep.  654. 

But  an  action  at  law  to  recover  damages 
for  the  disturbance  of  a  franchise  will  lie. 
lUidd  V.  Multnomah  St.  R.  Co.,  40  Am.  tS^ 
E/ig.  R.  Cas.  SSI,  15  Orejf.  404,  is  Pac.  Rep. 
654. 

Where  a  charter  authorizing  the  con- 
struction of  a  street  railway  is  granted  in 
favor  of  A.  "and  such  other  person  or  per- 
sons or  others  as  he  may  associate  with 
himself  therein,"  and  A.  thereupon  organ- 
izes a  corporation  of  which  he  acts  as  super- 
intendent and  director,  and  which  expends 
money  in  constructing,  equipping,  and  op- 
erating the  rnilroad,  the  acquiescence  of  A. 


in  the  construction  and  operation  of  the 
road  and  his  acts  as  director  and  superin- 
tendent are  sufficient  to  bar  him  from  main- 
taining an  action  against  the  company  for 
unlawful  disturbance  by  it  of  his  rights  by 
operating  the  railroad  to  his  exclusion, 
although  he  has  made  no  written  assign- 
ment of  the  franchise  granted  to  him. 
/?////</  v.  Multnomah  St.  R.  Co.,  40  Am.  <S- 
Enj^.  R.  Cas.  551,  15  Orig.  404,  15  Pac.  Rep. 
654. 

(2)  ////■««t7/o«.— Equity  will  interfere  to 
protect  and  secure  the  enjoyment  of  a  fran- 
chise given  by  statute,  because  it  alTords  the 
only  plain  and  adequate  remedy  for  the 
wrong.  Equity  will  protect  rights  of  a  like 
character  acquired  under  city  ordinances. 
Sprin^i^ field  R.  Co.  v.  Spring  field,  85  .)/<>.  674. 

Where  a  city  has  by  orrlinance  granted  to 
a  railroad  company  the  right  tf)  lo:id  and 
unload  its  cars  in  a  street  through  which  it 
passes,  an  injunction  will  be  granted  to  pro- 
tect such  franchise  and  restrain  an  inter- 
ference with  such  right  under  an  ordinance 
attempting  to  discontinue  its  exercise.  Mo- 
bile V.  Louisville  i?«»  X.  R.  Co.,  36  ///;/.  i?- 
Eng.  R.  Cas.  171.  84  Aiu.  US.  ^So.  Rep.  106. 

A  railroad  company  which  seeks  to  enjoin 
an  interference  with  an  alleged  franchise 
granted  to  it  by  a  city  ordinance,  the  valid- 
ity of  which  franchise  depends  upon  the 
construction  of  the  grant,  and  which  the 
city  attempts  to  destroy  by  a  subsec]uent 
ordinance,  is  not  bound  to  first  establish  its 
right  at  law  to  such  franchise.  Mobile  v. 
Louis7>ille  il"  A'.  R.  Co.,  36  Am.  6^  Emf.  R. 
Cas.  171.  84  Ala.  115,  4  So.  Rep.  106. 

Where  a  city  has  agreed  to  permit  a  com- 
pany to  liiy  a  track  through  its  streets,  and 
given  further  assurance  that  another  road 
should  not  be  allowed  to  run  its  track  along 
the  saiiu'  streets  except  u|)on  piiyment  to 
thi"  first  company  of  one  li;ilf  of  the  expense 
of  grading,  excavating,  etc.,  and  where  the 
first  company  has  built  its  road  along  such 
itreets,  and  tlie  second  coinp;my  has  pro- 
ceeded to  lay  its  tracks  n[jon  tin;  condition 
made  by  the  city  that  it  pay  to  the  other 
company  one  half  of  the  expense  of  grading, 
etc.,  and  it  appearing  th.u  the  first  oinpimy 
is  insolvent,  equity  will  enjoin  tlie  city  fnjin 
revoking  the  conditions  of  their  grant  and 
will  restrain  the  |)ayin<'nt  of  such  money  to 
the  city  instead  of  to  tin-  first  company. 
Southivestern  R.  Co.  v.  Sir  even.  45  Go.  613. 

The  original  grantee  frf)in  the  city  of  New 
Orleans  of  a  franchise  or  imvilege  uf  a  right 
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fif  way  over  certain  streets  for  railroads,  for 
ii  ifrm  of  twenty  years,  cannot,  after  the  ex- 
piration of  said  term,  enjoin  tlie  city  from 
ii'ivcriisin^;  and  selling  the  same  franchise, 
on  the  {{round  that  the  city  has  failed  to 
com|)ly  with  its  ailej^ed  contract  obli({Htion 
to  take  and  pay  for  its  "  railroad,  rolling 
stock,  equipments,  and  fixtures,"  Ciinal  Qr* 
C  .SV,  A'.  Co.  V.  A'lti'  Orhans,  30  y//;/.  &> 
F.iii,'.  A\  Ois.  146,  39  La.  yhiti.  709,  2  So.  Rep. 
388. 

A  court  of  equity  has  power  to  protect  a 
Cf)rporaiioii  holding  an  exclusive  franchise, 
from  irreparable  injury  arising  from  the 
usurpatif)n  of  a  like  franchise.  lUizaheth- 
town  Gaa  I.i^/it  Co.  v.  Green,  46  N.  J.  Eg. 
118,  1 8  At/.  R,p.  844. 

A  railroad  corporation,  which  is  unlaw- 
fully <listurbed  in  the  enjoyment  of  its  fran- 
chise by  another  railroad  corporation,  may 
maintain  a  bill  in  equity  in  the  supreme 
court  for  an  injunction  as  of  a  nuisance; 
and  it  is  not  obliged  to  apply  to  the  county 
commissione  s  for  damagcb,  under  Mass. 
Rev.  St.  ch.  59,  ?  56,  nor  to  the  supreme 
court  for  ieavc  'j  file  an  information  in  the 
nature  ol  a  quo  warranto,  under  the  act  of 
i«S2,  ch.  31:  §  42.  ISoslon  &*  L.  A'.  Corp.  v. 
Salem  &*  L.  A'.  Co.,  2  Graj'  (.Mass.)  1.  -Foi.- 
LOWEH  IN  Caro  7/.  Metropolitan  El.  R.  Co., 
14  J.  &S.  (N.  Y.)  138. 

Where  an  ordinary  railway  company  owns 
a  tract  of  land  without  any  limitation  as  to 
the  ownership,  and  has  granted  to  a  street 
railway  company,  for  a  valuable  considera- 
tion, by  a  contract  which  is  of  record,  the 
right  to  build  over  such  land  to  a  station, 
the  latter  C():..,jany  may  exclude  other  street 
railways,  and,  if  necessary,  may  enjoin  an 
interference  with  its  right  of  way.  Ft. 
IVort/t  St.  A\  Co.  V.  Qit.en  City  A\  Co.,  71 
7V.r.  ir)5,  95.  IV.  Rep.  94. 

10.  Porfclturo.*  — (1)  In  general.— K 
public  franchise  can  be  forfeited  only  to  the 
public.  Prop'rs  of  Locks  (S*  Canals  v. 
Nas/iim  &•  /,.  R.  Co.,  104  Afass.  1. 

Where  there  are  various  alternative 
modes  of  exercising  a  franchise  authorized 
without  limitation  of  time  by  a  charter,  sub- 
ject each  of  them  to  be  changed  at  the  will 
of  the  corporation,  no  experimental  trial  of 


*  Forfeiture  of  corporate  franchises,  generally, 
see  notes,  8  Am.  St.  Rki>.  179 ;  2  L.  R.  A.  255. 

When  cause  of  forfeiture  of  charter  is  shown, 
can  company  excuse  or  atone  therefor  ?  sec  note, 
8  Am.  St.  Rep.  185. 

Waiver  by  state  of  cause  of  forfeiture,  see 
note,  14  Am.  &  Eng.  R.  Cas.  47. 


one  of  the  modes  could  work  a  forfeiture  of 
the  right  to  resort  to  either  of  the  other 
modes  during  the  continuance  of  the  char- 
ter. Chesapeake  iS-  (i  Canal  Co.  v.  Haiti- 
wore  &^  O.  R.  Co.,  4  Gi//&-y.  (Mil.)  I. 

A  non-pcrforniancc  of  a  condition  of  an 
act  of  incorporation  will  forfeit  the  grant  at 
common  law,  and  a  like  etlect  should  be 
given  to  the  non-performance  of  a  condition 
under  the  New  York  Act  of  1875,  ch.  6oC>, 
providing  for  the  construction  and  oinra- 
tion  of  steam  railways  in  the  counties  of  the 
state;  but  such  default  does  not uf  itself 
work  a  forfeiture,  and  cannot  take  etlect 
except  upon  8f)me  proceeding  where  the 
question  is  brought  directly  before  the 
court,  unless  the  statute  otherwise  provides. 
In  re  A'inj;s  Coiiitly  III.  R.  Co.,  105  A'.  J'.  97, 
13  A'.  E.  Rep.  iS,  7  A'.  V.  S.  R.  186,  7  Cent. 
Rep.  232;  re^iersing  41  llttn  425,  1  A'.  J'.  >'. 
R.  512.— nisri\tiuism.s<;  In  re  Brooklyn, 
W.  &  N.  R.  Co..  72  N.  Y.  245.  75  N.  Y.  335 ; 
Brooklyn  Steam  Transit  Co.  v.  Brooklyn, 
78  N.  Y.  524. 

(2)  Non-user  or  misuser.^— 'X\\c  duly  of  a 
railroad  corporation  to  maintain  and  operate 
its  road  is  a  public  duty,  and  the  chief  end 
and  object  of  its  creation  and  existence,  and 
the  condition  and  consideration  upon  which 
it  receives  its  grants  arifl  franchises  from 
the  state;  and  the  suspension  of  su-:h  duties 
is  a  suspension  of  its  lawfid  business  within 
the  meaning  of  the  statute,  and  a  cause  for 
declaring  a  forfeiture,  though  the  corpora- 
tion also  possess,  anfl  continue  to  exercise, 
other  franchises,  subordinate  and  secondary 
to  its  principal  franchises  and  business,  un- 
less such  forfeiture  is  waived,  or  the  right  to 
continue  to  exist  as  a  corporation  after  such 
suspension  of  its  business  is  sanctioned  by 
the  state.  State  ex  rel.  v.  Minnesota  C.  R. 
Co.,  29  Aw.  &»  Eng.  R.  Cas.  440,  36  Minn. 
246,  30  A'.   W.  Rep'.Zxd. 

When  a  railway  company  violates  the 
constitution  of  the  state  by  making  a  trans- 
fer and  sale  of  its  property  and  franchises 
in  a  manner  forbidden  by  that  instrument, 
and  afterwaiis  wilfully  persists  for  a  long 
time  in  a  non-u-er  of  its  'ranchises.  a  cause 
for  forfeiture  of  its  franchises  exists,  and 
nothing  contained  in  the  statute  indicates  an 
intention  of  the  state  to  waive  its  right  to 
forfeiture  under  such  circumstances.     East 

*  Misuser  or  non-user  as  frround  for  forfeiture 
of  franchises,  see  notes,  20  Am.  &  Eno  R  Cas. 
561;  14  /(/.  46  ;  8  Am.  St.  Rei'.  180,  186,  201  ;  8 
L.  R.  a.  498. 
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Line  <S-  R.  R.  R.  Co.  v.  S/,i/e.  40  Aw.  &* 
Eng.  R.  Cas.  574.  75  7't.».434.  \z  S.  It'.  Rt/>. 
6c)o. 

There  can  be  no  "abuse  or  misuse  "  of  u 
corporate  franchise  without  a  positive  act  of 
malfeasance. '  This,  to  furnish  ground  of 
forfeiture,  must  be  wilful.  It  must  be  some- 
thinj^  more  tliar.  accidental  negligence,  ex- 
cess of  power,  or  mistal<e  in  the  mode  of 
exercising  an  acknowledged  power,  /><»///- 
more  V.  Connclls7>ilU-  Sf  S.  /'.  R.  Co.,  6  Phila. 
(Pa.)  190. 

(3)  Pcavcr  to  enforce. — The  state  is  not 
estopped  from  maintaining  an  action  to  en- 
force the  forfeiture  of  the  franciiise  of  a 
street  railroad  corporation  on  account  of 
non-user,  from  the  mere  f.ict  that  in  a  prior 
action  it  had  obtained  a  judgment  against 
the  company  enjoining  it  from  continuing 
to  operate  a  portion  of  its  road  as  it  was 
built,  on  the  ground  that  such  portion  of 
the  road  as  constructed  was  a  nuisance. 
People  ex  rel.  v.  Stanford,  77  Cat.  3(10. 

If  a  corporation  has  usurped  privileges  or 
franchises  not  belonging  to  it,  to  the  detri- 
ment of  the  public,  the  remedy  is  by  an  ac- 
tion in  the  name  of  the  state.  Kelly  v. 
People's  Transp.  Co.,  3  Oreg.  189. 

//  seems  where  the  power  to  C(jndemn  land 
is  conferred  upon  a  corporation  duly  formed, 
it  will  not  be  defeated  simply  because  the 
corporation  has  done  or  omitted  some  act 
wliich  may  be  a  cause  of  forfeiture  of  its 
rights  and  franchises,  as  it  rests  with  the 
state  to  determine  whether  such  lorfeiture 
will  be  enforced.  AWt/  Vori-  Cable  Co.. v. 
Mayor,  etc.,  of  N.  V.,  104  A'.  Y.  i,  10  A^  E. 
Rep.  333,  4  N.  Y.  S.  R.  308 ;  affirming  40 
Hun  I. — FoM.owiNG  In  re  Brooklyn,  W. 
&  N.  R.  Co..  72  N.  Y.  245. 

While  the  courts  of  Texas  have  no  power 
to  forfeit  the  franchise  of  a  railway  com- 
pany granted  in  another  state,  whose  line  of 
railway  has  been  extended  into  Texas,  they 
can  withdraw  the  franchise  granted  in  Texas 
whenever  a  violation  of  the  laws  of  Texas 
justifies  it,  and  can  by  injunction  prohibit  it 
from  carrying  on  business  in  Texas  in  vio- 
lation of  Texas  laws.  They  may  also  place 
the  property  of  such  coiporaiion  situate  in 
Texas  in  the  hands  of  a  receiver  to  adjust 
the  claims  of  creditors.  East  Line  &•  R.  R. 
R.  Co.  V.  State,  40  Am.  &•  Eng.  R.  Cas.  574. 
75  7'e.v.  434,  12  S.  IV.  Rep.  690. 

(4)  Juiiicial action  neces.iary  *— Acts  sufTi- 

*  Non-perform.'ince  of  condition  in  j(rani  of 
franchise.     Whether  judicial  act  declaring  for- 


cicnt  to  cause  a  forfeiture  of  a  franchise 
conferred  upon  a  corporation  do  not  /*■/  se 
profluce  a  forfeiture;  but  the  corporation 
continues  to  exist  until  the  sovereignly 
which  created  it  shall,  by  proper  proceed- 
ings in  a  proper  court,  procure  an  adjudica- 
tion of  forfeiture  anrl  enforce  it.  People  e.v 
rel.  V.  Los  .Ingeles  Elec.  R.  Co.,  91  Cal.  338, 
27  Pae.  Rep.  673.  Chesapeake  &•  O.  Canal 
Co.  V.  Haiti  more  &*  O.  R.  Co.,  4  Cill  &^  /. 
i.Uil.)  I.  — DlsTLNOUisiiKD,  IN  Honapartc  v. 
Baltimore,  H.  iS:  L.  R.  R.  Co.,  75  Md.  340. 
Rkvikwkii  rN  VVallamet  Falls  C.  &  L.  Co. 
71.  Kittridge,  5  Sawy.  (U.  S.)  44. 

(5)  A'ot  raised  collaterally.*  —  Where  a 
corporation  has  forfeited  its  franchise,  such 
forfeiture  cannot  be  taken  advantage  <A  by 
individuals  collaterally,  but  must  be  asserted 
by  the  state.  AWi'  )'ori-  &^  A'.  E.  R.  Co.  v. 
A'cTo  York,  N.  H.  &>  IL  R.  Co.,  25  -////.  iS- 
E.ng.  R.  Cas.  215,  52  Conn.  274.— (Juoi  INO 
National  Pahquioque  Bank  v.  First  Nat. 
Bank,  36  Conn.  334. — Hamilton  v.  Annapolis 
&^  E.  R.  R.  Co.,  I  M(l.  C/i.  107.  Toledo  &• 
A.  A.  R.  Co.  V.  Johnson,  49  Mich.  148, 13  N, 
IV.  Rep.  492. 

Where  a  land  grant  railroad  company 
sues  an  individual  for  tres[)ass  upon  the 
lands,  the  defendant  cannot  raise  the  ques- 
tion of  the  company's  title  on  the  ground 
that  it  had  no  authority  to  take  the  lands. 
This  is  a  question  between  the  state  and  the 
corporation  only.  Southern  Pac,  R.  Co.  v. 
Or  ton,  6  Sawy.  (C/.  S.)  1 57. 

(6)  Proceedings  to  enforce.^— Where  the 
attorney-general,  in  the  name  of  the  people 
of  the  state,  proceeds  against  individuals 
assuming  to  act  as  a  corporation  without 
being  duly  incorporated,  it  is  not  necessary 
to  first  obtain  leave  of  the  court  to  bring 
the  action  under  New  York  Code  Civ.  Pro. 
§  1948.  People  v.  Poston,  H.  T.  &-  U '.  R.  Co., 
27  Hun  (iY.  Y.)  528.  — Foi.LOWKi)  i.\  Re  At- 
torney  General,  50  Hun  511,  18  N.  Y.  S.  R. 
122,  3  N.  Y.  Supp.  464. 

But  an  order  granting  such  leave  will  not 
be  reversed  on  appeal.  People  v.  Poston,  H. 
T.  &•  jr.  R.  Co.,  27  Hun  {N.  Y.)  528. 

Under  New  York  Code  Civ.  Pro.  §  1799, 

feiture  is  necessary,  see  note,   5  Am.  St.    ReI'. 
803. 

*  Cause  of  forfeiture  cannot  be  taken  advan- 
tage of  collaterally,  see  note,  14  Am.  &  Eng. 
R.  Cas.  47- 

f  How  forfeiture  of  franchise  is  declared,  see 
note,  2  L.  R.  A.  256;  g  /</.  35,  273. 

Courts  proceed  with  caution  In  proceedings 
to  declare  forfeitures  of  corporate  franchises,  see 
note,  8  Am.  St.  Rki'.  181. 
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providing  that  the  court  in  its  discretion 
may  require  previous  notice  of  proceedings 
by  the  attorney-general  to  have  cliarters  de- 
clared forfeited,  notice  to  the  corporation  is 
in  the  discretion  of  the  court,  and  an  order 
will  not  be  declared  void  for  want  of  notice. 
People  v.  A'os/OH,  H.  T.  &^  IV.  R.  Co.,  27 
Hun  {N.  Y.)  528. 

(7)  Statutory  forfeiture  * — A  statute  im- 
posing a  foifcitureof  franchises  for  a  fail- 
ure to  perfcm  should  explicitly  fix  the 
time  at  wl  '  I:  the  forfeiture  may  be  en- 
forced. 1,..  .0  &•  A.  A.  A\  Co.  v.fohnson, 
49  Mich.  148,  13  N.  V/.  Rep,  492. 

//  seems  thai  i...e  provision  of  the  consti- 
tution of  unci'  t  i  States  which  declares 
that  no  stale  f  ,  ;,ass  any  law  impairing 
the  ol)ligatiori  ..  (.ontracts,  protects  char- 
ters or  franchises  f.om  being  taken  away  or 
declared  forfeited  by  an  alteration  or  amend- 
ment to  the  state  constitution  subsequently 
made.  Lcjee  v.  Continental  Pass.  R.  Co.,  10 
P/iila.  {Pa.)  362.— Following  Dartmouth 
College  -.  Woodward,  4  Wheat.  (U.  S.)  625. 
Quoting  Com.  v,  Pittsburg  &  C.  R.  Co., 
5S  Pa.  St.  43 ;  Com.  ex  rel.  v.  Collins,  8 
Watts  (Pa.)  349. 


FRAUD. 

Actions  for,  when  barred  by  lapse  of  time, 

see  Limitations  ok  Actions,  4<J. 
As  a  defense  in  actions  on  subscriptions  to 

stock,  see  Suhscriptions  ToSrocK,  143- 

152. 
Carrier  cannot  limit  liability  for,    see  Car- 

RiAf.E  or  Merchandise,  450. 
Collateral  impeachment  of  judgment  in  cases 

of,  see  Judgment,  JJO. 
Delivery  produced  by,  does  not  destroy  lien 

for  charges,  see  Carriage  oe  Merchan- 
dise, 3»3. 
Effect  of,  on  assignment  for  creditors,  see 

Assignment  for  Benefit  of  Creditors,  4. 

validity  of  deeds,  see  Deeds,  51. 

release,  see  Release,  1  1 . 

Exception  of,  under  statute  of  limitations, 

see  Limitations  of  Actions,  70. 
Forfeiture  of  compensation  by  receiver  for, 

see  Receivers,  162. 
Impeachment  of  accord  for,  see  Accord  and 

Satisfaction,  O. 
award  for,  see  Arbitration  and  Award, 

32. 

release  for,  see  Release,  15,  18,  24. 

In  condemnation  proceedings,  as  ground  for 

injunction,  see  Eminent  Domain,  1036. 

*  Forfeitures  declared  by  statute,  see  note,  38 
Am.  &  Eng.  R.  Gas.  501. 


In  creditor's  claim,  as  a  defense  to  stock- 
holder, see  Stockholders,  70. 

—  elections,  effect  of,  sec  Municifal  and  Lo- 

cal Aid,  150. 

—  inducing    sale,    seller's    action    for,    see 

Sales,  13. 

—  receivers'  certificates,  remedy  for,  see  Re- 

ceivers, 107. 

—  release,  burden  of  proof  to  show,  see  Ki  - 

LEASE,   21. 

—  tax  assessment,  injunction  for,  see  Taxa- 

tion, 350. 
Inducing  conductor  to  violate  rule  and  carry 

free,  see  Carriage  of  Passengers,  IS, 
Of  agent,    liability    of    principal    for,    see 

Agency,  86,  87. 

—  directors,   action  by  stockholders  to  re- 

strain, see  Stockholders,  90. 

in  relation  to  construction  contract,  see 

Directors,  etc.,  40. 

—  officers  no  defense  against  innocent  pur- 

chaser of  bonds,  see  Municipal  and  Lo- 
cal Aid,  353. 

—  passenger,  when  a  defense  to  action  for 

personal  injury,  see  Carriage  ok  Passen- 
gers, 550. 

—  shipper,  in  concealing   kind  or  value  of 

goods,   see   Carria(;e   of    Merchandise, 
100-203. 

—  station  agents,  liability  of  company  for, 

see  Station  Agents,  lO. 

On  part  of  engineer  or  company,  relief 
against,  see  Construction  of  Railways, 
65. 

shipper,   when  excuses  carrier,  see 

Carriage  of  Merchandise,  186-18!>. 

Parol  evidence  to  vary  bill  of  lading  in  cases 
of,  sec  Rills  of  Lading,  41. 

Procuring  signatures  to  petition  in  aid  of 
railway  by,  see  Munictpal  and  Local 
Aid,  84. 

Remedy  of  railway  contractor  for,  see  Con- 
struction of  Railways,  45. 

Rescission  of  bonds  on  ground  of,  see  Bonds, 
61. 

Rights  of  holder  of  ticket  procured  by,  see 
Tickets  and  Fares,  1 1. 

Setting  aside  foreclosure  sale  for,  sec  Mort- 
gages, 286. 

When  limitation  begins  to  run  in  actions 
for,  see  Limitations  of  Actions,  20. 


FRAUDULENT  CONVEYANCES. 

Of  property,  as  ground  for  receiver,  see  Re- 
ceivers, 15. 

1.  Wlint  conveyances  are   fraud- 
ulent.*—-A  provision  in  a  deed  to  secure 

*  Convcyanrps  in  defraud  creditors,  see  note, 
I  Am.  &  Eng.  R.  Gas,  426. 
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future  advances  is  not  necessarily  fraudu- 
lent ;  it  depends  on  the  doiui  fides  of  the 
transaction.  Where,  therefore,  a  banking 
company,  to  which  a  railroad  was  attached 
by  its  charter,  assigned  all  its  elTects,  real 
and  personal,  to  trustees,  with  power  to 
them  to  borrow,  on  the  security  of  the 
property  of  the  bank  thus  assigned,  a  large 
sum  of  money  to  expend  in  the  completion 
of  the  road — //t.-/</,  that  this  provision  in  the 
assignment  was  not  necessarily  and  on  the 
face  of  it,  fraudulent  and  void.  Arthur  v. 
Commercial  &•  R.  Bank,  17  Miss.  394. 

2.  and  what  are  iM»t.— .A  con- 
struction C(jnipany  took  title  to  a  railroad, 
with  a  condition  that  it  should  be  forfeited 
for  certain  specified  cau.ses.  Before  it  had 
done  any  work  of  value,  and  when  it  was 
not  in  a  position  to  have  prevented  a  speedy 
forfeiture,  it  retransferred  the  road  to  the 
railroad  company,  taking  in  payment  the 
obligations  of  the  company  that  only  had  a 
speculative  value.  Held,  that  the  convey- 
ance was  not  fraudulent  as  against  the 
creditors  of  the  construction  company. 
Sc/ilcsiiigcr  v.  Kansas  City  &=  S.  A\  Co.,  39 
/■-ed.  Rep.  741. 

A  transportation  company  created  under 
the  laws  of  Virginia,  executed  a  deed  con- 
veying all  of  its  property  to  trustees  for  the 
benefit  of  creditors,  but  reserved  to  itself 
the  possession  and  use  of  the  property  for  a 
certain  time,  and  required  the  trustees  to 
pay  all  debts  that  the  company  might  owe 
to  any  of  its  officers  or  agents,  or  to  rail- 
road companies;  and  reserved  to  itself  ab- 
solutely the  benefit  of  any  express  matter 
not  then  delivered  nor  transported.  Ilel', 
that  the  con /eyance  was  not  fraudulei 
under  the  lavs  of  the  state  where  mad.:. 
Baltimore  dr^O.  R.  Co.  v.  Glenn.  28  Md.  2S7. 
P.  contracted  with  the  Mississippi  &  Ala- 
bama R.  Co.  to  build  a  railroad  from  Jack- 
son to  Brandon,  for  which  he  was  to  receive 
about  S2cSi,ooo,  the  money  to  be  paid  from 
time  to  lime,  as  P.,  in  the  construction  of 
the  road,  might,  in  his  own  opinion,  require 
it.  The  company  failed  to  keep  him  sup- 
pli>.d  with  par  funds,  and  after  paying  him 
§298,026,  most  of  which  was  in  depreciated 
bank  paper,  they  released  him  from  the 
further  prosecution  of  the  work  on  the  road, 
and  canceled  the  mortgage  he  had  given 
them  for  the  diligent  and  faithful  perform- 
ance of  the  work.  When  this  release  was 
given  and  the  mortgage  was  canceled,  P. 
okiimed  large  damages  against  the  company 


for  their  failure  to  coniply  with  their  con- 
tract ;  they  refused  to  i..llow  him  the  whole 
amount  claimed,  but  they  allowed  him  a 
part  of  it,  and  a  final  settlement  lock  place 
between  them.  P.,  in  his  answer,  slated, 
and  sjveral  witnesses  prcn'cd,  that  the  set- 
tlement was  fair,  and  made  in  good  faith. 
Held,  that  even  though  P.  ma)'  have  re- 
ceived more  than  he  was  strictly  entitled  to, 
the  settlement  was  not  ijnly  binding  on  the 
company,  but  was  legal  and  valid  as  against, 
their  creditors.  Petrie  v.  ll'ri_^/tt,  14  Miss. 
647. 

a.  ^>\\lo  iiia.v  attack.— A  railroad  cor- 
poration, when  but  little  in  debt  and  solvent, 
conveys  a  certain  realty  to  a  jjarty,  who 
conveys  it  to  the  president  and  two  direc- 
tors of  the  corporation.  Three  years  after- 
wards subsequent  creditors  obtain  judg- 
ment against  the  corjKjration,  and  then  at- 
tack the  ab<jve  conveyances  on  the  ground 
of  fraud.  The  corpcjration  itself  never  at- 
tacked the  transaction,  but,  on  the  contrary, 
confirmed  it.  Such  subsequent  creditors 
cannot  question  the  transaction.  Graham 
V.  La  Crosse  &=  M.  R.   Co.,  i  Am.  <S>=  En^. 

R.  Cas.  \l6,  102  U.  S.  14S.— DiSTI.N'GUlSHED 

IN  Atlanta  &  F.  R.  Co.  v.  Western  R.  Co., 
50  Fed.  Rep.  790,  2  U.  S.  .App.  227,  i  C.  C. 
A.  676;  Simmons  v.  Taylor,  38  Fed.  Rep. 
682. 


FRAUDULENT    REPRESENTATIONS. 

As  a  defense  in  actions  on  subscriptions  to 
stock,  sec  SrnscKiriio.\s TO  SrocK,  143- 
152. 

Competency  of  evidence  to  prove,  see  IJvi- 
dence,  21. 


FREEHOLDERS. 
Jurors  to  assess  land  damages  must  be,  see 
Emineni   Do.main,  5<iO,  oJJ7. 


FREEZING. 

Liability  for  loss  of  fruit  by,  see  Carriage 

OF  Merchandisi;,  581. 
Limiting  liability  for  loss  by,  see  Bills  of 

Lading,  !)2. 


FREIGHT. 

Agents,  as  experts,  see  Wiinesses,  184. 

—  power  to  make  contracts  for  through  car- 
riage of,  see  Carriage  of  Merchandise. 
502. 

Carriage  of  baggage  as,  see  Baggage,  14- 
10. 
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FREIGHT   TRAINS— FRIGHTENED   TEAMS,  1. 


Carriage  of,  on  land  grant  roads,  see  Land 
Gkant  Railroads,  4. 

Cars,  contributory  negligence  in  riding  in, 
see  Death,  eic,  185. 

Classification  of,  see  Interstate  Commerce, 
44,  72-80. 

Continuous  carriage  of,  under  Interstate 
Commerce  Act,  see  Interstate  Com- 
merce, 142-144, 

Conversion  of,  by  carrier,  see  Carriage  of 
Merchandise,   1o5)-1G4. 

Houses,  when  exempt  from  taxes,  see  Taxa- 
tion, 170. 

In  parcels  or  in  bulk,  overcharges  for,  see 
Charges,  28-!$:^. 

Penalties  for  overcharges,  see  Penalties,  6. 


FREIGHT  TRAINS. 

Authority  of  conductor  to  allow  persons  to 
ride  on,  sec  Conductor,  *2, 

Carriage  of  passengers  on,  see  Carriage  of 
Passengers,  iJ,  1 10,  286-21)7. 

Ejection  of  passenger  riding  on,  see  Ejec- 
tion OF  Passengers,  2. 

Prohibition  of  travel  on,  see  Carriage  of 
Passengkrs,  81. 

Riding  on,  against  rules,  and  vrithout  pay- 
ing fare,  see  Collisions,  lO. 

Rights  of  persons  riding  on,  see  Carriage  of 
Passengers,  4JJ-50. 

Stipulation  in  mileage  ticket  against  riding 
on,  see  Tickets  and  Fares,  lOO. 

Taking  passage  on,  when  contributory 
negligence,  see  Carriage  of  Passengers, 
3.5G,  359. 

Who  deemed  trespassers  on,  see  Trespass- 
ers, 13. 


FRESHETS. 

Liability  of  company  in  cases  of,  see  Flood. 
ING  Lands,  20-23. 


FRIGHT. 

Measure  of  damages  for  consequences  of, 

see  Damages,  72. 
When  considered  in  estimating  damages,  see 

Carriage  of  Passengers,  O20. 


FRIGHTENED   TEAMS. 

At  crossing,  see  Crossings,  Injuries,  etc., 
AT,  15-17. 

—  or  near  bridges,  see  Bridges,  etc.,  53. 

Competency  of  evidence  in  cases  of,  see  Evi- 
dence, 02. 

Duty  to  look  and  listen  where  team  becomes 
frightened,  see  Crossings,  Injuries,  etc., 
AT,  284. 

Fire  falling  from  elevated  structure  on 
horses,  sec  Elevaied  Railways,  21U. 


Fright  of  horses  caused  by  cable  cars,  see 

Caule  Railway^,  17. 
Frightening  teams  and  stock    by  passing 

trains  as  an  element  of  land  damages, 

see  Eminent  Domain,  G80. 
by  failure  to  give,  or  by  giving,  signals, 

see  Crossings,  Injuries,  etc.,  at,  13l>, 

140. 
Liability  for  acts  of  independent  contractor, 

see  Independent  Contractors,  24. 
—  of  street  car  companies  in  cases  of,  see 

Street  Railways,  482,  483. 
trolley  line   in  cases  of,  see   Electric 

Railways,  22. 

1.  Gciu^rally.*— (i)  Extent  of  the  com- 
pany's  lialiility.  —  Railroad  companies  are 
not  liable  for  frightening  animals  by  their 
locomotives,  cars,  or  carriages  while  using 
them  in  tlie  ordinary  way.  Leavitt  v.  Tore 
Haute  &^  I.  R.  Co.,  5  Ind.  App.  513,  31  N.  E. 
Rep.  860,  32  N.  E.  Rep.  866.— APPLYING 
Lamb  v.  Old  Colony  R.  Co.,  140  Mass,  79. 
Following  Ohio  &  M.  R.  Co.  v.  Trow- 
bridge, 126  Ind.  391  ;  Hahn  v.  Southern 
Pac.  R.  Co.,  51  Cal.  605. 

A  complaint  against  a  railroad  company, 
alleging  that  its  servants  and  agents  man- 
aged and  operated  its  locomotive  and  cars 
in  such  a  recklessly  and  culp;ibly  negligent 
manner  as  to  wilfully  and  wrongfully  cause 
a  team  of  horses  to  take  fright  and  run 
away,  and  that  because  of  such  fright,  and 
while  unmanageable  and  running  away, 
they  ran  against  the  plaintiff's  horse  and 
caused  its  death,  contains  facts  suflicicnt  to 
constitute  a  cause  of  action.  BtUnian  v. 
Indianapolis.  C.  &'  L.  R.  Co.,  6  Am.  &>  Eng. 
R.  Cas.  41,  76  /////.  166,  40  Am.  Rep.  230. — 
Quoted  in  Denver,  T,  &  G.  R.  Co.  v.  Rob- 
bins,  2  Colo.  App.  313. 

In  such  CISC,  the  f;ict  that  between  the 
wrongful  act  of  the  company  and  the  in- 
jury complained  of  there  was  an  intervening 
cause,  is  not  sufficient  to  defeat  a  recovery. 
An  intervening  agency  does  not  always 
shield  the  wrong-doer  from  responsihilitv, 
where  the  injury  flows  from  his  wrongful 
act.  Billman  v.  Indianapolis,  C.  (S~»  L.  R. 
Co.,  6  Am.  &•  Em;.  R.  Cas.  41,  76  Ind.  166, 
40  Am.  Rep.  230.— Approving  Scott  7'. 
Shepherd,  2  \V.  Bl.  892  ;  Clark  7'.  Chambers, 
L.  R.  3  Q,  R.  D.  327.  DiSAPPUOViNfi  Penn- 
sylvania R,  Co.  I-:  Kerr,  62  Pa.  St.  353  ;  Ryan 
z>.  New  York  C.  R.  Co.,  35  N.  Y.  210.  Rk- 
viF.wiNG  ThomasT'.  Winchester,  6  N.  Y.  397  ; 

*  Liability  of  comp.iny  for  frightening  horses, 
see  notes,  37  Am.  &  Eng.  R,  Cas.  4SS  ;  6  /</.  49. 
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Ricker  v.  Freeman,  50  N.  H.  420 ;  Griggs  v. 
Fleckenstein,  14  Minn.  81 ;  Weick  v.  Lan- 
der, 75  111.  93;  Powell  V.  Deveney.  3  Cush. 
(Mass.)  300;  McDonald  v.  Snelling,  14  Allen 
(Mass.)  290;  Lane  v.  Atlantic  Works,  in 
Mass.  136;  Vandenburgh  v.  Truax,  4  Den. 
(N.  Y.)  464 ;  Webb  v.  Rome.  W.  &  O.  R.  Co., 
49  N.  Y.  420;  Wasmer  v.  Delaware,  L.  &  V\'. 
R.  Co.,  So  N.  Y.  212. — Api'KOVKu  in  Martin 
V.  New  York  &  N.  E.  R.  Co.,  62  Conn.  331. 

The  liability  of  horses  to  take  fright  at 
unusual  noises  or  objects  is  a  thing  to  be 
apprehended  and  guarded  against;  and  the 
wrong-doer  who  does  an  act  likely  to  cause 
horses  to  take  fright  must  be  deemed  to  be 
responsible  for  injuries  caused  by  horses 
running  away  under  the  influence  of  the 
fright.  Billinan  v.  Indianapolis,  C.  iS-»  L. 
R.  Co.,  6  Am.  ^^  Eiig.  R.  Cas.  41,  76  Iiid. 
166,  40  Am.  Rep.  230. 

In  such  case  the  injury  sued  for  was  the 
usual  and  proximate  result  of  the  wrongful 
act  of  the  company,  showing,  not  passive 
negligence,  bi'*  wanton  and  wilful  wrong. 
Billinan  v.  Inaianapolis,  C.  &•  L.  R.  Co. ,  6 
Am.  iS-  Eng.  R.  Cas.  41,  76  Ind.  166,  40  Am. 
Rep.  230. 

It  cannot  be  said  that  plaintiff  ought  not 
to  have  recovered,  if,  by  reason  of  he  care- 
lessness of  the  engine  driver  and  without 
any  want  of  prudent  care  on  his  part,  he 
found  himself  in  such  close  proximity  to 
the  locomotive  as  that  his  team,  composed 
of  horses  ordinarily  well  broken  and  of  or- 
dinary gentleness,  became  frightened  and 
ran.  All  the  circumstances  were  to  be  con- 
sidered by  the  jury.  Strong  v.  Sacramento 
&'  P.  R.  Co.,  8  Am.  <S-  Eng.  R.  Cas.  273,  61 
Cal.  326. 

To  negligently  frighten  an  animal  being 
at  the  time  driven  by  the  plaintiff,  renders 
I  ho  person  guilty  of  the  negligence  liable 
to  respond  in  damages  for  any  injury  sus- 
tained by  the  plaintiff  in  consequence  of 
the  fright.  Hudson  v.  Louisville  &^  N.  R. 
Co.,  14  Bush  {h'y.)  303. 

(2)  Ringing  bell. — A  company  is  not  lia- 
ble for  frightening  a  horse  by  ringing  the 
train  bell,  unless  it  be  shown  that  it  was 
rung  in  an  unusual  manner  or  at  an  im- 
proper place.  Fouhy  v.  Pennsylvania  R. 
Co.,  {Pa.)  2  Atl.  Rep'.  536. 

(3)  Sounding  whistle. — The  mere  sound- 
ing of  a  locomotive  whistle,  even  at  a  place 
of  extraordinary  danger,  where  teams  are 
likely  to  be  frightened  thereby,  is  not  of 
itself  negligence,  and  to  justify  an  inference 


of  negligence  from  such  act  the  party  hav- 
ing the  burden  of  the  issue  must  show  that 
it  was  done  under  such  circumstances  as 
made  it  at  that  time  negligent.  Cincinnati, 
I.,  St.  L.  (S^  C.  R.  Co.  V.  Gaines,  104  Ind. 
526,  54  Am.  Rep.  334,  4  N.  E.  Rep.  34,  5  A\ 
E.  Rep.  746.  Cahoon  v.  Chicago  &>  cY.  JF. 
R.  Co.,  85  iris.  570,  55  .\'.   U'.' Rep.  900. 

If  an  engineer  sounds  his  whistle  upon 
the  proper  occasion  and  in  doing  so  fright- 
ens a  team  of  horses  so  that  they  become 
unmanageable  and  do  injury,  negligence 
will  not  be  imputed  to  him  by  reason  of  the 
act,  unless  there  are  circumstances  within 
his  knowledge  admonishing  him  that  injury 
will    probably   re  if    the    act    is    done. 

Louisville,  N.  A.  >  C.  R.  Co.  v.  Stanger, 
{Ind.  App.)  32  N.  E.  Rep.  209.  Harg'is  v. 
St.  Louis,  A.  &"  T.  R.  Co.,  75  Tex.  19,  12  ^S". 
W.  Rep.  953. 

If  an  engineer  in  approaching  a  point 
where  it  is  his  duty  to 'sound  his  whistle 
under  the  requirements  of  the  statute,  ob- 
serves near  by  a  man  struggling  with  a 
team  of  horses  hitched  to  a  vehicle  in 
which  are  women  and  children,  and  can  see 
from  the  surroundings  that  the  sounding  of 
his  whistle  will  render  the  team  unmanage- 
able and  thus  greatly  endanger  the  lives  of 
such  persons,  it  will  be  his  duty  to  desist 
until  the  danger  point  is  passed,  or  to  stop 
his  train.  Louisville,  N.  A.  &^  C.  R.  Co.  v. 
Stanger,  (Ind.  App.)  32  N.  E.  Rep.  209. 

Whether  the  sounding  of  the  whistle  by 
a  locomotive  engineer,  whereby  the  plain- 
tiff's horse  was  frightened,  was  an  act  of 
negligence,  and  whether  due  care  was  used 
by  both  parties  to  prevent  injury,  r.rc  ques- 
tions for  the  jury.  IValirr  v.  Boston  &•  AI. 
R.  Co.,  64  A'.  //.  414,  13  Atl.  Rep.  649. 

A  company  is  liable  for  the  act  of  its  • 
gineer  in  blowing  a  whistle  ancf  thereby 
frightening  a  horse,  if  the  act  was  carelessly 
and  negligently  done,  but  not  if  it  was  wan- 
tonly and  maliciously  done.  Philadelphia, 
IV.  dr'  B.  R.  Co.  V.  Biannen,  {Pa.)  2  All. 
Rep.  429. 

(4)  Escape  of  steam. — A  railroad  company 
is  not  liable  for  injuries  caused  by  horses 
becoming  frightened  by  the  escape  of  steam 
from  a  locomotive,  where  there  was  no  ex- 
cessive noise  or  unusual  escape  of  steam, 
and  it  was  not  blown  off  wantonly  or  reck- 
lessly. Cahoon  v.  Chicago  &»  A'.  W.  R.  Co., 
85  Wis.  570,  55  A'.  W.  Rep.  900.  Burton  v. 
Philadelphia,  JV.&-  B.  R.  Co..  4  Harr.  {Del.) 
252.— Distinguished  in  Strong  v.  Sacra- 


1034 


FRIGHTENED   TEAMS,  2. 


i  •  tj 


:^*!.". 


H\ 


m 


memo  &  P.  R.  Co.,  8  Am.  &  Eng.  R.  Cas. 
273,  61  Cal.  326. 

If,  however,  an  engineer  within  a  city, 
where  teams  are  constantly  passing,  need- 
lessly and  unnecessarily  opens  the  valves  of 
his  engine  and  frightens  such  horses  and 
causes  them  to  run  away  and  commit  in- 
jury, the  company  will  be  liable,  provided 
the  plaintiff  is  free  from  contributory  negli- 
gence. Omaha  &*  R.  V.  R.  Co.  v.  Clark,  55 
Am.  &»  Eng.  R.  Cas.  145,  35  Neb.  S67,  53 
N.  IV.  Rep.  970.— Reviewing  Andrews  v. 
Mason  City  &  Ft.  D.  R.  Co.,  77  Iowa  669, 
42  N.  W.  Rep.  513. — Indianapolis  Union  R. 
Co.  V.  Boettcher,  131  Ind.  82,  28  N.  E.  Rep. 

551- 

Proof  that  train  employes  unnecessarily 
blew  a  whistle  or  let  off  steam  in  close 
proximity  to  a  team,  does  not  necessarily 
establish  negligence  as  a  matter  of  law. 
Toledo,  St.  L.  &"  K.  C.  R.  Co.  v.  Crittenden, 
42  ///.  App.  469. 

Where  the  evidence  was  that  the  engi- 
neer was  absent  from  the  engine  at  the 
time  of  the  injury,  and  that  when  he  went 
away  he  said  to  the  fireman, "  Watch  her  " — 
the  engine  at  the  time  standing  in  the  street 
of  a  town — and  the  fireman  while  "  watching 
her  "  discharged  the  steam  which  frightened 
plaintiff's  horses  and  caused  the  injury — 
held,  that  the  jury  were  justified  in  finding 
that  he  was  in  charge  of  the  engine,  though 
the  engineer  testified  that  he  was  not  left 
"  in  charge";  and  that  the  court  was  justi- 
fied in  instructing  that  the  defendant  was 
liable  if  the  fireman,  while  so  in  charge,  neg- 
ligently discharged  the  steam.  Andrews  v. 
Mason  City  &>  Ft.  D.  R.  Co.,  77  Iowa  669, 
42  A^.  W.  Rep.  513. 

2.  In  hiyinvay.s  or  streets.— (i)  In 
general.* — Where  a  track  is  laid  on  a  street 
both  the  company  and  the  public  have  a 
right  to  use  the  street,  and  the  former  will 
not  be  liable  for  frightening  teams  by  the 
appearance  of  trains,  or  the  ordinary  noise 
incident  to  moving  them  ;  but  it  is  liable 
for  making  sudden  or  unusual  noises  such 
as  blowing  off  steam.  Hahn  v.  Southern 
Pac.  R.  Co.,  51  Cal.  605,  12  Am.  Ry.  Rep.  226. 
—Followed  in  Leavitt  v.  Terre  Haute  & 
I.  R.  Co.,  5  Ind.  App.  <i\i.— Abbot  v.  Kalbus, 
39  Am.  iS«»  Eng.  R.  Cas.  594,  74  Wis.  504,  43 

*  Frightening  teams  by  using  engines  on  or 
near  highways,  see  note.  22  Am.  Rep.  528. 

Frightening  horses  by  operation  of  street  rail 
ways,  see  46  A.M.  &  Encj.  R.  Cas.  204,  ahstr. 


N.  IV.  Rep.  367.— QUOTI.NG  Philadelphia, 
W.  &  B.  R.  Co.  V.  Stinger,  78  Pa.  St.  219. 

Those  in  charge  of  an  engine  upon  a 
street-car  track  upon  seeing  a  team  of 
horses  near  the  track  showing  signs  of 
fright  must,  in  order  to  relieve  the  company 
from  liability,  heed  the  danger,  slacken  the 
speed,  and,  if  necessary  to  avoid  injury,  sioji 
the  train.  Muncie  St.  R.  Co.  v.  Mayiuird. 
5  /;/(/.  App.  372,  32  a;  E.  Rep.  343.— Fol- 
lowing Cornell  v.  Detroit  Elec.  R.  Co.,  82 
Mich.  495. 

An  instruction  to  the  jury  in  such  action 
that  the  servants  of  the  company  were  ii()t 
required  to  stop  their  train  unless  it  was 
necessary  to  do  so  to  avoid  the  injury,  but 
if  they  cc  d  see  that  the  collision  was  in- 
evitable ..  reasonably  probable  then  they 
should  make  all  reasonable  effort  to  avc)ifl 
the  injury,  correctly  stated  the  rule  of  law 
as  to  the  degree  of  care  required  of  the  de- 
fendant. Muncie  St.  R.  Co.  v.  Maynard,  5 
Ind.  App.  372,  32  N.  E.  Rep.  343. 

If  the  taking  of  part  of  the  bed  of  a  turn- 
pike for  the  track  of  a  railroad,  or  the  bring- 
ing the  railroad  into  close  proximity  to  the 
turnpike,  renders  it  dangerous  to  persons 
traveling  with  teams  on  the  latter,  and  thus 
impairs  its  usefulness  to  the  public,  the  com- 
pany is  bound  either  to  remove  the  two 
roads  further  apart,  or  separate  them  by 
protecting  guards  or  screens  ;  otherwise  it 
will  be  liable.  Moshier  v.  Utica  &^  S.  R. 
Co.,  8  Barb.  (A'.  V.)  427. 

Such  encroachment  by  a  railroad  upon  a 
turnpike  is  a  public  nuisance  for  which  any 
person  sustaining  a  particular  injury  may 
maintain  an  action.  Moshier  v.  Utica  &'S. 
R.  Co.,  8  Barb.  (N.  F.)  427. 

Railroad  companies,  in  the  use  and  man- 
agement of  their  roads,  are  bound  only  to 
exercise  ordinary  care;  and  the  omission  to 
erect  fences,  screens,  or  guards  between  a 
railroad  and  a  highway  contiguous  thereto 
to  prevent  frightening  teams,  cannot  be 
considered  a  want  of  such  care.  Coy  v. 
Utica  &>  S.  R.  Co.,  23  Barb.  (A'  F.)  643.— 
Disapproving  Moshier  v.  Utica  &  S.  R. 
Co.,  8  Barb.  427.— Distinguished  in  Laf- 
ferty  v.  Hannibal  &  St.  J.  R.  Co.,  44  Mo.  291. 

Under  the  statute  a  company  is  liable  for 
injuring  a  team  of  horses  where  its  track  is 
unfenced,  without  reference  to  its  negli- 
gence ;  but  it  is  otherwise  as  to  injuries  to 
a  wagon  to  which  the  horses  are  hitched. 
Gulf,  C.  &^  S.  F.  R.  Co.  V.  Keith,  74  Tex. 
287,  II  S.   W.  Rep.  1117. 
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Wlien  the  legislature  authorizes  a  railway 
company  10  use  locomotives  on  its  road, 
without  words  of  qualification,  a  company  is 
not  liable,  in  the  absence  of  negligence,  to 
indictment  for  using  engines  whereby  horses 
were  frightened  and  accidents  occasioned 
on  the  highway  alongside  the  track.  AV.i- 
V.  Pease,  \  N.  &•  Af.  690,  4  B.  &>  ^lif.  30,  2 
L.  J.  M.  C.  36. — Approved  in  Hammer- 
smith &  C.  R.  Co.  V.  Brand,  L.  R.  4  H.  L.  Cas. 
171,  38  L.  J.  Q.  B.  265,  21  L.  T.  23S.  18  W. 
R.  12. — London,  B.  &^S.  C.  A'.  Co.  v.  Truman, 
L.  R.  1 1  App.  Cas.  45.  54  L.  T.  250,  55  L.  J. 

CJl.    354,    34    W.    R.    657. —  DlSAPP!<OVED    IN 

Powell  V.  Fall,  L.  R.  5  Q.  B.  D.  597,  49  L.  J. 
Q.  B.  428.43L.  T.  562,  45  J.  P-  156. 

Plaintiff's  team  was  frightened  and  he 
was  injured  while  attempting  to  drive  past 
defendant's  engine,  which  was  standing  in 
the  street  of  a  town.  The  horses  were 
frightened  by  a  discharge  of  steam  as  they 
were  passing.  Held,  in  an  action  to  recover, 
that  the  cou.-.  properly  refused  to  restrict 
the  jury  to  thf^  consideration  of  defendant's 
negligence  in  discharging  the  steam,  and 
submitted  to  them  the  question  of  negli- 
gence in  keeping  the  engine  on  the  street 
for  an  undue  time.  Andre-vs  v.  Mason  City 
&>  Ft.   D.  R.   Co.,  77  Iowa  669,  42  N.  IV. 

Rep.  513- 

(2)  Obstructions  or  encroachments.  —  A 
railroad  company  ^hich  has  violated  its 
duty  to  restore  a  public  highway  along 
which  it  has  constructed  its  track,  to  its  for- 
mer condition,  so  far  as  it  can  effect  a  resto- 
lation  by  the  exercise  of  reasonable  care 
and  skill,  and  has  thus  created  a  nuisance, 
is  liable  to  one  who,  by  reason  of  the  ob- 
struction left  in  the  liighway,  combined 
with  the  fright  of  his  horse  at  a  hand-car 
negligently  managed,  sustains  an  injury 
while  rightfully  riding  upon  the  highway. 
Evansnille  &>  T.  H.  R.  Co.  v.  Crist,  \i6  Ind. 
446,  19  N.  E.  Rep.  310,  2  L.  R.  A.  45° — 
Distinguishing  Indiana,  B.  &  W.  R.  Co. 
V.  Greene,  106  Ind.  279;  Indiana,  B.  &  VV. 
R.  Co.  V.  Hammock,  113  Ind.  i;  Cincin- 
nati, H.  &  I.  R.  Co.  V.  Butler,  103  Ind.  31. 

(3)  Leaving  cars  on  or  near  highway. — 
The  owner  of  a  horse  cannot  maintain  a 
suit  for  damages  against  a  railroad  com- 
pany, caused  by  the  horse  taking  fright  at  a 
car  left  on  the  track  at  night  near  the  high- 
way, unless  it  was  so  left  as  to  frighten 
horses  of  ordinary  quiet  and  gentleness. 
Kyne  v.  Wilmington  &^  N.  R.  Co.,  8  Houst. 
(Del.)  185.  14  Atl.  Rep.  922. 


The  illegal  obstruction  of  a  highway  by  ;i 
freight  train  standing  across  it  is  not  the 
proximate  cause  of  an  injury  which  a  driver, 
who  is  waiting  to  get  across  the  track,  may 
suffer  from  having  his  horses  frightened  by 
a  passing  train  while  he  is  det;iined  there. 
Sellec/c  V.  Lake  Shore  &^  HL  S.  R.  Co.,  23 
y////.  &>  Eng.  R.  Cas.  338,  58  Mich.  195,  C4 
N.  \V.  Rep.  774.  —  Following  Lewis  v. 
Flint  &  P.  M.  R.  Co.,  54  Mich.  55. 

A  company  having  the  right  to  extend  a 
switch  track  into  a  highway  is  bound  to  use 
such  track  so  as  not  to  unnecessarily  inter- 
fere with  public  travel  on  the  highway;  and 
if  it  negligently  leave  cars  on  such  track 
within  the  limits  of  the  highway,  which 
causes  a  passing  team  to  take  fright,  it  may 
be  held  liable.  Russian  v.  Miluiaukee,  L.  S. 
&>  IV.  R.  Co.,  10  Am.  &>  Eng.  R.  Cas.  716, 
56  Wis.  325,  14  X.   IV.  Rep.  452. 

For  a  distance  of  one  half  mile  west  of  a 
highway  crossing,  the  highway  and  the  rail- 
way ran  parallel  100  feet  apart.  For  this 
distance  the  view  of  one  traveling  upon  the 
highway  is  unobstructed,  and  the  employes 
of  the  railway  could  plainly  see  any  one 
traveling  along  the  public  road.  On  a  day 
thf  plaintiff  was  traveling  upon  the  road, 
riding  a  gentle  horse,  the  employes  moved 
a  hand-car  which  they  were  using,  in  the  di- 
rection in  which  the  plaintiff  was  going,  pass- 
ing her  on  her  way.  When  they  reached 
the  crossing  they  removed  the  hand-car 
from  the  track  and  placed  it  upon  the  high- 
way. As  there  was  no  way  for  the  plaintiff 
to  go  except  by  passing  the  hand-car,  she 
kept  on  along  the  highway.  When  near  the 
hand-car  standing  on  the  highway,  her 
horse  took  fright  at  the  hand-car,  and  she 
was  thrown  to  the  ground  and  injured.  In 
answer  to  interrogatories  the  jury  found 
that  the  hand-car  was  about  ten  feet  from 
the  centre  of  the  highway,  which  was  about 
forty-five  feet  in  width,  and  constituted  an 
obstruction  ;  that  the  hand-car  could  be 
seen  at  a  distance  of  sixty  feet  from  the 
place  where  it  was  standing,  and  was  seen 
by  the  plaintiff;  th.it  Lhcre  was  nothing  un- 
usual in  the  appearance  of  the  hand-car, 
and  that  it  had  been  standing  on  the  high- 
way about  two  minutes  before  the  plaintiff 
was  thrown.  Held,  that  the  obstruction  of 
the  highway  by  the  hand-car  was  unlawful, 
and  the  proximate  cause  of  the  injury,  and 
that  a  vcidict  for  the  plaintiff  was  sustained, 
notwithstanding  the  answers  to  interroga- 
tories.    Ohio  &>  M.  R.  Co.  v.    Trowbrii^e, 


I 


103G 


'It    ■ 


FRIGHTENED   TEAMS,  2. 


u^: 


Ml 

'.'      "'l  ■■:'     ■  : 


-Iff 


s-  ■■■■■  ■  ■' 
■i     , 


126  //i(/.   391,  26  A'.   E.  Rep.  64.      Vars  v. 
Grand  Tnink  R.  Co.,  23  6^.  C.  C.  P.  143. 

Tlie  fact  that  the  plaintiff  knew  that  the 
hand-car  was  in  the  highway  did  not  neces- 
sarily prove  that  slic  was  guilty  of  contrib- 
utory negligence  in  continuing  on  lier  way 
and  passing  it.  0/tio  &^  M.  R.  Co.  v.  Trow- 
lirii/i^i;,  126  I)i({.  391,  26  A'.  E.  Rep.  64. 

A  much-travcleiJ  street  in  the  town  of 
S.  terminated  at  the  defendant's  depot 
grounds.  On  tlie  other  side  of  the  depot 
grounds,  and  opposite  to  the  terminus  of 
said  street,  another  street  began,  but  there 
was  no  connecting  established  highway 
over  thu  depot  grounds.  The  defendant, 
however,  had  invited  and  establislied  travel 
over  its  depot  grounds  by  planking  its  tracks 
at  that  point ;  but  the  planked  track  was 
not  as  wide  as  the  streets  on  either  side, 
and  was  not  in  a  direct  line  connecting 
them.  Held,  that  defendant  was  not  bound 
to  keep  open  a  passageway  other  or  wider 
than  that  upon  which  it  had  invited  travel 
by  planking  it,  and  that  it  was  not  liable  for 
leaving  a  car  standing  upon  its  track  ad- 
jacent to  the  plank  driveway,  whereat  plain- 
tiff's horse  became  frightened,  ran  away, 
and  caused  her  personal  injury.  O'Doimell 
V.  Chic^igo,  M.  &>  6V.  P.  R.  Co.,  69  /o7aa 
102,  28  JV.  IV.  Rep.  464.— Distinguishing 
Young  V.  Detroit,  G.  H.  &  M.  R.  Co.,  56 
Mich.  430,  23  N.  W.  Rep.  67.— Followed 
IN  Fisk  V.  Chicago,  M.  &  St.  P.  R.  Co.,  74 
Iowa  424. 

(4)  Leaving  unsightly  objects  in  /lig/tivay. 
— A  company  is  liable  in  damages  to  one 
injured  by  the  running  away  of  his  team, 
when  the  horses'  fright  was  caused  by  the 
carcass  of  a  steer  dragged  from  the  track 
;md  left  in  the  highway  by  the  company's 
section  gang.  Baxter  v.  Chicago,  R.  I.  &> 
P.  R.  Co.,  55  Am.  6-  Eng.  R.  Cas.  138,  87 
Iowa  488,  54  A'.  \V.  Rep.  350. 

A  company  is  liable  to  a  traveler  lor  in- 
juries sustained  by  him  in  driving  a  horse 
with  due  care  upon  a  highway,  through 
fright  of  the  horse  occasioned  by  a  derrick 
maintained  by  the  company  over  the  high- 
way so  as  naturally  to  frighten  passing  ani- 
mals, although  it  was  maintained  for  the 
purpose  of  loading  and  unloading  freight. 
Jones  v.  Housatonic  R.  Co.,  107  Mass.  261. 

Railroad  employes  while  repairing  a  cal- 
tle-guard  took  up  two  old  pieces  of  timber, 
about  ten  feet  long  and  twelve  inches 
sqn.ire,  and  placed  them  in  a  ditch  at  the 
side  of  the  track  where  they  were  partially 


concealed  from  view,  about  ten  feet  from 
the  centre  of  a  highway,  which  caused  the 
plaintiff's  hurse  to  become  frightened  as  he 
was  passing  the  highway.  Held,  that  the 
question  whether  such  timbers  were  calcu- 
lated to  frighten  an  ordinarily  gentle  horse 
was  for  the  jury.  Tinker  v.  Neiv  York,  O. 
&"  IV.  R.  Co.,  71  J/tf/i  431.  54  A',  v.  S.  R. 
528,  24  A'  V.  Siipp.  977.  —  Following 
Wolfkiel  V.  Sixth  Ave.  R.  Co.,  38  N.  V.  49; 
Morse  v.  Richmond,  41  Vt.  435. 

In  such  case  the  question  whether  the 
company's  employes  had  a  right  to  deposit 
the  timbers  temporarily  where  they  did, 
depends  upon  whether  there  was  a  reason- 
able necessity  for  doing  so  in  their  work; 
and  whether  there  was  such  reasonable 
necessity  is  a  question  of  fact  depending 
upon  all  of  the  circumstances.  Tinker  v. 
New  York,  0.  &>  W.  R.  Co.,  71  Hun  431,  54 
A'.  Y.  S.  R.  52S,  24  A'.  Y.  Supp.  977. 

Hut  proof  that  the  company  owned  the 
fee  to  the  ground  where  the  timbers  were 
deposited  would  not  relieve  it  from  liability. 
Tinker  v.  Neiu  York,  O,  tS-»  \V.  R.  Co.,  71 
Hun  431,  54  A'.  Y.  S.  R.  528,  24  A^  Y.  Supp. 

977- 

Baled  hay  loaded  on  freight  cars  took 
fire,  and  the  company's  employes  threw  it 
ofl  on  station  grounds,  and  part  of  it  within 
the  limits  of  a  highway,  at  which  plaintiff's 
team  became  frightenA],  and  he  sued  the 
town.  Held:  (i)  that  the  town  was  liable 
for  not  removing  it  within  a  reasonable 
time  after  notice,  if  it  rendered  the  road 
unsafe,  though  the  hay  lay  on  the  margin 
of  the  road,  to  the  same  extent  as  if  it  was 
on  the  traveled  portion  of  the  road  ;  (2)  nor 
was  the  liability  of  the  town  affected  by  the 
fact  that  the  injured  party  might  have  sued 
the  railway  company.  If  the  town  had  to 
pay  the  damages  it  might  recover  over 
against  the  railroad.  Morse  v.  Richmond, 
41  Vt.  435. — FoLLOWKn  IN  Tinker  v.  New 
York,  O.  &  W.  R.  Co.,  71  Hun  (N.  Y.)  431. 

In  such  case  the  duty  of  the  town  to  re- 
move the  bales  of  hay  from  the  highway  is 
greater  than  its  duty  to  remove  an  equally 
dangerous  object  incident  to  the  soil  and 
country.     Morse  v.  Richmond,  41  ]'t.  435. 

(5)  Improper  blo^ving  of  whistle. — Where 
a  statute  requires  railroad  companies  to 
either  blow  a  whistle  or  ring  a  bell  as  trains 
approach  a  crossing,  the  company  is  not 
liable  for  frightening  a  horse  on  a  highway 
running  parallel  with  the  track  byblowin™ 
a  whistle.     Bailey  v.  Hartford  &^  C.  V.  R. 
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Co.,  37  Am.  &^  Eng.  R.  Cas.  4S3,  56  Conn. 
444,  16  Ail.  Rep.  234.— Quoting  Lamb  v. 
Old  Colony  R.  Co.,  140  Mass.  79. 

.\  company  has  no  right  to  continue 
blowing  a  locomotive  whistle  in  a  city, 
town,  or  village,  for  the  purp(jse  of  giving 
a  signal  of  its  approach  to  the  station,  after 
the  engineer  discovers  that  a  blast  of  the 
wiiistle  already  given  has  frightened  a  horse 
drawing  a  vehicle  along  a  public  road,  and 
that  the  horse  will  probably  be  mcjre  fright- 
ened by  continuing  to  blow  till  the  signal  is 
completed,  the  driver  seated  in  the  vehicle 
being  engaged  in  an  effort  to  control  the 
animal.  liut  it  is  a  question  for  the  jury 
whether  the  circumstances  were  such  as  to 
apprise  the  engineer,  or  put  him  on  notice 
ot  the  peril  which  would  be  occasioned  by 
continuing  to  blow  the  whistle.  Alcridge  v. 
Atlanta  &^  IF.  /•>.  R.  Co.,  90  (Ja.  232,  16  S. 
E.  R,p.  Si.  C/iuago,  B.  &>  Q.  R.  Co.  v. 
Dul:.ion,  8S  III.  431,  21  Am.  Ry.  Rep.  328. 

Tliere  being  no  direct  evidence  of  the 
plaintiff's  want  of  skill,  or  that  the  horse 
was  vicious,  and  no  circumstances  from 
which  tliese  facts  were  fairly  inferable,  it 
was  not  error  to  charge  the  jury  that  if  they 
believed  from  the  evidence  "the  sole  and 
real  cause  of  the  plaintiff's  injury  was  the 
wild,  vici(.)us,  and  refractory  disposition  of 
the  horse  he  drove,  and  the  plaintiff's  in- 
ability to  control  liim,  or  the  plaintiff's 
want  of  care  or  skill  in  the  management  of 
him,  the  plaintiff  cannot  recover."  Akridge 
V.  Atlanta  &^  IV.  P.  R.  Co.,  90  Ga.  232,  16 
S.  E.  Rep.  Si. 

Negligently  and  wantonly  sounding  the 
locomotive  whistle  so  that  horses  lawfully 
near  are  caused  to  run  away,  renders  the 
company  liable  to  a  third  person  who  is  in- 
jured by  the  frightened  horse.  Billman  v. 
Indianapolis,  C.  <S>»  L.  R.  Co. ,  6  Am.  i**  Enif. 
R.  Cas.  41,  76  Ind.  166,  40  Am.  Rep.  230. 

Plaintiff,  who  was  driving  a  team,  found  a 
street  crossing  obstructed  by  a  train,  and  a 
gentleman  with  plaintiff  asked  the  engineer 
10  move  the  cars;  but  he  expressed  an  un- 
willingness to  do  so  without  orders  from 
the  yard  master,  but  immediately  sounded 
his  whistle  four  or  five  times  in  the  manner 
usually  sounded  to  drive  cattle  from  the 
track,  which  frightened  plaintiff's  team, 
which  was  shown  to  be  gentle.  The  en- 
gineer testified  that  he  blew  the  whistle  to 
call  the  yard  master.  Held,  sufficient  evi- 
dence to  justify  a  finding  that  the  company 
was  negligent.     Gt'dis  v.  Cfticago,  M.  iS-  St. 


P.  R.  Co.,  26  Minn.  427,  4  X.  \V.  Rep.  Si 9. 
Plaintiff  was  walking  (jii  a  street  near  a 
passing  train,  when  a  sudden  blast  of  the 
train  whistle  frightened  a  horse  being  led 
by  a  third  person,  which  ran  against  plain- 
tiff, injuring  her.  A  rule  of  the  company 
forbade  the  blowing  of  whistles  in  cities, 
except  to  prevent  accidents.  In  allirming 
the  defendant's  point  that  "plaintiff  is  not 
entitled  to  receiver  unless  the  jury  also  be- 
lieve from  the  evidence  that  the  whistle 
then  blown  WLSof  an  extraordinary  and  un- 
necessary character,"  the  court  added  "  that 
if  the  blast  of  the  whistle  was  unnecessarily 
made  at  a  place  where  it  was  likely  to 
frighten  horses,  when  it  might  have  been 
postponed  to  another  time,  that  would  be 
negligence."  Held,  no  error.  Pliiladelphia, 
IV.  &^  B.  R.  Co.  v.  Brannen,  {/'a.)  2  All. 
Rep.  429. 

(6)  Undue  speed. — Where  a  train  is  run 
within  a  city  at  a  speed  in  excess  of  that 
allowed  by  ordinances,  whereby  the  horses 
of  a  person  about  to  cross  the  track  are 
frightened,  and  he  is  injured  in  person  and 
property,  the  company  will  be  liable  for  the 
penalty  provided,  although  the  train  may 
not  have  struck  such  party  or  his  horses  or 
carriage.  Chicago  &^  E.  I.  R.  Co.  v.  People, 
120  ///.  667,  12  N.  E.  Rep.  207,  9  West.  Rep, 
740;  affirming  24  ///.  App.  562.— DiSTIN- 
GUKSHING  Schertz  V.  Indianapolis,  B.  &  W. 
R.  Co.,  107  111.  577. 

(7)  Smoke. — Where  a  plaintiff'  is  driving 
on  a  highway  parallel  with  the  railroad  he 
cannot  recover  against  the  company  for  in- 
juries received  by  his  horse  taking  fright  at 
the  additional  smoke  caused  by  putting 
fresh  coal  on  the  engine  fire,  if  it  was  neces- 
sary for  the  ordinary  management  of  the 
train;  and  it  was  not  the  duty  of  the  train 
employes  to  keep  a  lookout  for  persons  on 
the  highway.  Lamb  v.  Old  Colony  R.  Co., 
140  Mass.  79,  54  Am.  Rep.  449,  2  N.  E.  Rep, 
932. — Applied  in  Leavitt  v.  Terre  Haute 
&  I.  R.  Co.,  5  Ind.  App.  513. 

A  company  is  not  responsible  to  travelers 
on  a  highway  adjoining  its  railroad  for  the 
consequences  of  noise,  vibration,  or  smoke 
caused  by  the  prudent  running  of  its  trains. 
Lamb  v.  Old  Colony  R.  Co.,  140  Mass.  79,  54 
Am.  Rep.  449,  2  A^  E.  Rep.  932.— Quoted 
IN  Bailey  v.  Hartford  &  C.  V.  R.  Co.,  56 
Conn.  444. 

(8)  Proximate  cause. — If  a  team  is  fright- 
ened by  the  starting  of  an  engine  and  the 
driver  is   injured — both  he  and  those  in 
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charge  of  the  engine  being  engaged  in  a 
lawful  pursuit— the  company  is  liable,  if  tiie 
accident  resulted  tlirough  its  negligence 
without  the  contributory  negligence  of  the 
plaintilT  proximately  contributing  thereto; 
but  proof  of  a  failure  to  ring  a  bell  or  sound 
a  whistle,  or  that  the  train  was  running  at 
an  excessive  speed,  will  not  make  the  com- 
pany liable,  unless  the  accident  was  caused 
thereby.  Pittsburgh,  Ft.  IV.  &*  C.  A'.  Co.  v. 
Kartts,  1 3  Ind.  87.  Douglas  v.  East  Tcnn., 
V.  (S^-  G.  R.  Co.,  88  Ga.  282,  14  5.  E.  Rep. 
616. 

In  an  action  for  injuries  received  by  the 
plaintitT's  team  running  away  after  talcing 
fright  at  the  whistling  of  a  train,  where  it  is 
shown  that  the  engineer  of  the  train  knew 
that  the  train  had  frightened  the  horses 
and  caused  them  to  run  away,  and  that  he 
had  control  of  his  train  and  could  check  its 
speed  or  stop  it,  and  by  so  doing  a  serious 
accident  would  probably  be  avoided,  a  ver- 
dict for  the  plaintiff,  in  which  the  jury  finds 
that  the  injuries  resulted  from  the  negli- 
gence of  the  engineer,  is  sustained  by  the 
evidence.  Louisville,  N.  A.  &>  C.  R.  Co.  v. 
St  anger,  {Ind.  App.)  32  N.  E.  Rep.  209. 

Where  a  company  is  charged  with  negli- 
gence both  in  allowing  an  engine  to  remain 
on  a  street  for  an  unnecessary  length  of 
time,  and  in  negligently  discharging  steam 
when  plaintiff  was  passing  the  engine,  caus- 
ing his  liorse  to  be  frightened,  it  cannot  be 
claimed  by  the  company  that  the  escaping 
steam  was  the  proximate  cause  of  the  in- 
jury, so  as  to  render  evidence  of  negligence 
in  leaving  the  cars  on  the  street  immaterial. 
Andrews  v.  Mason  City  &=  Ft.  D.  R.  Co.,  Tj 
Iowa  66(),  42  A^.  IV.  Rep.  513. 

Where  a  city  authorizes  the  laying  of  a 
street-car  track  on  a  street,  and  a  horse 
takes  fright  at  a  car  and  runs  away  and  in- 
jures the  driver,  by  reason  of  the  negligent 
manner  in  which  the  track  is  laid,  by  caus- 
ing his  vehicle  to  turn  over,  the  obstruction 
of  the  street  by  the  track  is  the  proximate 
cause  of  the  injury,  and  renders  the  city 
liable.  Campbell  v.  Sfilhuatcr,  32  Mtvr.. 
308,  50  Aw.  Rep.  567.  20  N.  IV.  Rep.  320.— 
Quoted  in  Selleck  ?/.  Lake  Shore  &  M.  S. 
R.  Co.,  93  Mich.  375. 

A  pair  of  horses  and  sleigh,  driven  after 
dark,  struck  an  ash  heap  negligently  left 
on  a  township  road,  and  the  sleigh  was 
overturned.  The  horses  being  frightened 
thereby,  ran  off  the  road  and  upon  a  rail- 
road track.    Overtaken  by  a  train,  they  were 


driven  from  the  track,  changed  their  course 
and  ran  along  the  track  in  an  opposite  direc- 
tion, when  they  were  struck  by  another  train 
and  killed.  In  an  action  against  the  town- 
ship—//(.•/(/,  that  the  facts  being  undisputed, 
the  court  should  have  instructed  the  jury 
that  the  negligent  act  of  the  township  was 
the  remote  cause  of  the  loss,  and  the  town- 
ship was  not  liable.  IVest  Mahanoy  Tp.  v. 
Watson,  116  Pa.  St.  344,  9  At  I.  Rep.  430. 

(9)  Question,  when  for  jury. — A  railroad 
train  out  of  time  should  give  notice  of  its 
coming  if  there  are  reasonable  grounds  to 
apprehend  that  teams  on  a  turnpike  near 
by  would  be  frightened  by  the  passing  train  ; 
and  whether  there  was  negligence  in  failing 
to  give  warning  of  the  approach  of  the  train 
was  a  question  for  the  jury  and  not  for  the 
court.  Hudson  v.  Louisville  ir'  N.  R.  Co., 
14  Bhsh  (Ay.)  303.  Sec  also  Dugan  v.  St, 
Paul  &^  D.  R.  Co.,  43  Minn.  414,  45  A^.  W. 
Rep.  851. 

Where  a  horse,  driven  along  a  highway 
which  ran  parallel  to  a  railway  track,  took 
fright  at  a  passing  train,  ran  away  and  was 
injured,  in  an  action  by  the  owner  against 
the  township  for  damages,  whether  or  not 
the  township  supervisors  were  guilty  of 
negligence  in  not  erecting  a  barrier  between 
the  road  and  the  track  is  a  question  for  the 
jury.  Plymouth  Tp.  v.  Graver,  125  Pa.  St. 
24,  17  At  I.  Rep.  249. 

3.  At  erossing.s.— (I)  In  general.— 1\iG. 
authority  to  operate  a  railway  includes  the 
right  to  make  the  noises  incident  to  the 
management  of  its  engines  and  rattling  of 
its  cars  ;  and  a  railway  company,  while  ex- 
ercising this  right  in  a  reasonable  and  law- 
ful manner  and  not  m&king  any  undue  and 
unnecessary  noises,  is  not  liable  for  an  in- 
jury caused  by  horses  taking  fright  at 
noises  proceeding  frotn  an  engine  near  a 
crossing.  Abbot  v.  A'albus,  39  Am.  &^  Eng. 
R.  Cas.  594,  74  Wis.  504,  43  A^.  W.  Rep.  367. 
—Quoting  Philadelphia,  W.  &  B.  R.  Co. 
7/.  Stinger,  78  Pa.  St.  219. 

But  if  the  acts  of  its  servants  which 
caused  the  fright  of  the  animal  were  wan- 
ton and  malicious,  and  were  done  in  the 
discharge  of  their  business  for  the  company, 
i'  will  be  liable.  Stanton  v.  Louisville  &• 
.V.  A'.  Co.,  91  Ala.  382,  8  So.  Rep.  798.-- 
Quoting  Whitney  v.  Maine  C.  R.  Co.,  69 
Me.  208 ;  Philadelphia,  W.  &  B.  R.  Co.  v. 
Stinger,  78  Pa.  St.  226. 

Where  a  person  succeeds  in  driving  across 
a  track  safely  before  an  approaching  train. 
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no  recovery  can  be  had  for  tlic  horse  after- 
wards taking  fright  at  the  sounding  of  the 
whistle  given  as  the  regular  warning  of  the 
train's  approacli  to  the  station.  Campbell 
V.  Ne^v  York  C.  S^  H.  R.  R.  Co..  4  A'.  J'. 
Supp.  265,  21  A'.  )'.  S.  R.  6S5;  aftrmcd  in 
130  A^.  Y.  631,  )ncm..  29  A^.  E.  Rep.  150,  40 
A'.   Y.  S.  R.  982,  mem. 

Where  plaintiff's  horse  took  fright  from 
cars  derailed  near  a  crossing,  it  is  error  to 
allow  plaintiff  to  prove  that  the  cars  were 
not  removed  for  several  days  after  the  acci- 
dent. Pittsburgh  Southern  R.  Co.  v.  Taylor, 
104  Pa.  St.  306,  49  Am.  Rep.  ^'io. 

While  servants  of  a  railroad  attempted 
to  replace  an  engine  on  the  track  near  a 
highway  crossing,  but  within  defendants' 
grounds,  plaintiff,  a  female,  with  another 
woman,  approached  the  crossing  with  a 
horse  and  wagon,  and  asked  the  servants  if 
they  might  cross,  when  one  of  them  said 
yes,  and  then  one  winked  at  the  other  and 
laughed.  While  she  was  crossing,  she  her- 
self holding  on  the  horse  by  the  head,  and 
the  other  woman  sitting  in  the  wagon  hold- 
ing the  reins,  steam  was  let  off,  and  the 
horse  becoming  frightened  knocked  down 
plaintiff  and  injured  her.  Held,  an  action- 
able wrong,  for  which  defendants  were  lia- 
ble, and  that  there  was  no  evidence  of  con- 
tributory negligence.  Stott  v.  Grand  Trunk 
R.  Co.,  24  U.  C.  C.  P.  347. 

(2)  Obstructing  erossing.*~/t  seems  tliat 
stopping  an  engine  and  cars  on  a  public 
street  so  as  to  partially  block  it  up  is  neg- 
ligence. Borst  V.  Lake  Shore  &^  M.  S.  R. 
Co.,i,  Hun  (N.  Y.)  346;  affirmed  {?)  66  A^ 
I'.  639,  mem. 

If  a  car  at  which  plaintiff's  horses  took 
fright  was  placed  by  defendant  at  a  point 
upon  its  track  which  did  not  obstruct  a 
highway  crossing,  and  was  afterwards  moved 
onto  the  h-ghway  by  persons  for  whom  the 
defendant  was  not  responsible,  the  company 
is  not  liable  to  plaintiff  for  injuries  sus- 
tained, unless  it  negligently  permitted  the 
car  to  remain  upon  the  highway  an  unrea- 
sonable length  of  time.  Cleveland,  C,  C.  &* 
/.  R.  Co.  V.  Uy/iant,  35  Ain.&-  Eng.R.  Cas. 
328,  \\\Ind.  1525,  14  West.  Rep.  512,  17  A^. 
E.  Rep.  118. 

*  FrI.ijhteninK  teams  by  noises  and  by  obstruc- 
tions at  crossings,  see  note,  55  Am.  &  Eng.  R. 
Cas.  134. 

Liability  of  company  for  frightening  team  by 
wrongfully  leaving  cars  over  crossing.  Sutfi- 
ciency  of  pleading,  see  37  Am.  &  Eng.  R.  Cas. 
515,  abstr. 


Where  a  company  permitted  one  of  its 
cars  to  remain  for  several  days  on  a  side 
track,  in  a  public  street,  in  such  a  position 
that  it  projected  two  feet  on  a  bridge  at  a 
public  crossing,  and  was  calculated  to,  and 
did,  frighten  plainiitf's  horse,  wliereby  plain- 
till  received  injuries,  the  company  was  guilty 
of  negligence,  although  its  other  side  tracks 
may  have  been  occupied  fully  with  other 
cars  necessary  for  the  prosecution  of  its  busi- 
ness. Harrell  v.  Albemarle  &>  R.  R.  Co., 
no  A^.  Car.  215,  14  S.  E.  Rep.  6S7. 

In  an  action  for  leaving  cars  on  a  street  in 
violation  of  a  city  ordinance,  the  evidence 
showed  that  there  was  a  passage  between 
the  cars  of  some  ten  or  twelve  feet  in  the 
middle  of  the  street ;  and  that  a  gentle  team 
might  have  driven  through  with  safety,  but 
that  it  was  dangerous  to  attempt  to  drive  a 
"scary  "  team  through.  Held,  sufficient  evi- 
dence of  negligence  to  make  the  company 
guilty.  Great  Western  R.  Co.  v.  Decatur,  33 
///.  381. 

On  a  trial  for  alleged  negligence  in  leav- 
ing a  freight  car  standing  near  the  traveled 
track  of  a  public  highway  in  a  village,  by 
reason  of  which  obstruction  the  plaintiff's 
horses  took  fright  and  he  was  injured — 
held,  that  the  question  whether  the  car  fib- 
structed  the  liighway  was  properly  submit- 
ted to  the  jury.  Peterson  v.  Chicago  &•  \W 
M.  R.  Co.,  64  Mich.  621,  31  A'.  W.' Rep.  5 48. 
The  defendants  left  their  cars  standing 
across  the  highway  lOr  more  than  two  min- 
utes. While  the  highway  was  thus  ob- 
structed the  plaintiff's  horse  was  driven  up 
to  the  crossing,  and,  after  being  delayed 
more  than  two  minutes,  took  fright  when 
the  engine  was  attached  and  the  cars  were 
started,  ran,  and  was  killed.  Held,  that  the 
plaintiff  must  show  actual  negligence  or 
fault  on  the  part  of  the  defendants  before 
he  could  recover.  Hall  v.  Brown,  54  A'.  H. 
495.  —  Reviewing  Metallic  Compression 
Casting  Co.  v.  Fitchburg  R.  Co.,  109  Mass. 
277. 

A  train  was  cut  in  two  at  a  turnpike  cross- 
ing, and  space  enough  to  drive  through  was 
left  between  the  parts  of  the  train,  but  still 
on  part  of  the  pike.  Plaintiff  on  coming 
near  the  track  stopped  his  horse  and  wagon, 
but  was  motioned  on  by  a  train  hand,  and 
while  crossing  the  track  his  horse  took 
fright  from  the  noise  caused  by  putting  on 
brakes.  Held,  that  the  train  had  no  right 
to  occupy  the  crossing,  and  the  question  of 
the  company's  negligence  was  properly  left 
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to  tlic  jury.     I'cnnsyhKiniii  R.  Co.  v.  Ilorst, 
no  Pa.  St.  226,  I  All.  Rip.  217. 

Plaiiititfs  horse,  svliicli  slic  was  driving; 
alonf.{  tin;  liij^liway,  became  frit;litenc(l,  and 
tlie  vcliicle  to  wliicli  it  was  attached  came, 
ill  cunse<|iK'iK:e,  into  collision  wiUi  one  (jf 
the  posts  siqiportinj^  liie  "  sij^nljoard  "  re- 
quired by  the  statute,  C.  S.  C.  c.  66,  to  be 
erected  by  railroads  across  hi!.;li\vays,and  was 
(iainaLjcd.  Hi-lJ,  that  defendants  woulii  not 
be  liable,  merely  for  puilint;  posts  in  the' 
lii^hw-iy,  as  the  law  allows  them  so  to  do, 
provided  they  place  them  in  a  reasonably 
proper  manner,  with  a  due  regard  to  all  the 
surroiindinf^  circumstances,  alllKJUgh  the 
posts  necessarily  obstruct  the  use  of  the 
road  over  the  spots  where  they  are  i)laced. 
Soitlc  V.  Grand  Tniiik  R.  Co.,  21  U.  C.  C.  P. 
30S. 

(3)  hy  luDul  cavi.  —Section  hands  en- 
gaged in  re|)airing  the  track  placed  a  hand- 
car upon  a  pid)lic  crossing.  The  plaintilT,  in 
attempting  to  pass  the  hand-car,  collided 
her  wagon  with  it,  whereupon  her  horse  be- 
came frightened  and  ran  away.  Held,  that 
defendant,  by  placing  u{)on  a  public  crossing 
an  object  liable  to  frighten  horses,  became 
liable  for  any  injuries  resulting  from  its  act. 
Myers  v.  Richmond  i5^  D.  R.  Co.,  8  Ant.  &• 
En^.  R.  Cas.  293,  87  A'.  Car.  345. 

In  such  case  it  was  error  to  charge  the 
jury  on  the  theory  that  the  only  question 
involved  was  the  right  of  the  ccjuipany  to 
obstruct  the  highway.  The  negligence  of 
the  company  in  placing  an  object  on  the 
highway  likely  to  frighten  horses  should 
have  been  left  also  to  the  jury.  Myers  v. 
Richmond  &»  D.  R.  Co.,  8  Am.  &^  Ent^.  R. 
Cas.  293,  87  A^.  Car.  345. 

The  fact  that  other  horses  had  often  been 
frightened  at  hand-cars  and  ties  left  piled 
on  cither  side  of  the  railroad  before  plain- 
tilT's  team  was  frightened,  is  proper  for  the 
consideration  of  the  jury  upon  the  question 
of  negligence,  but  cannot  be  said  to  be  gross 
negligence  as  a  matter  of  law.  Texas  &> 
P.  R.  Co.  v.  Hi//,  71  Tex.  451,  9  i".  IV.  Rep. 
35I- 

(4)  Neg/cct  to  give  luarning  of  approach^ 
— Where  a  railroad  track  crosses  a  public 
highway  on  a  trestle,  it  is  the  duty  of  those 
in  charge  of  a  train  approaching  the  cross- 
ing to  give  some  timely  warning  of  it^  ap- 

*  Fri(?hteninB  horses  at  a  crossing  by  train 
approaching  without  warning,  see  45  Am.  & 
Eng.  R.  Cas.  206,  abstr. 


proach  for  the  protection  of  those  who  nuiy 
be  riding  or  driving  on  the  l.ighway,  that 
they  may  secun:  liienisclvi's  ag-iiiist  injury 
by  reasiiu  of  the  frightening  of  their  lioiscs; 
and  the  ([uestion  as  to  whether  or  not  the 
failure  Kj  give  such  warnings  is  lu-ligc nee 
should  be  left  to  the  jur).  Rii/uirdw  Chrs- 
apcake  ij-  O.  R.  C"..  88  Ay.  280,  11  .V,  W. 
Rep.  70. — ArrKoVhST.  Pennsylvania  K,  Co. 
7A  IJarnctt,  59  Pa.  St.  263,  Nor  roi.i.ow- 
i.\(i  Favor  V.  Boston  &  L.  \<.  Corp.,  114 
Ma.ss.  350. 

The  failure  to  give  warning  of  the  ap- 
proach of  a  train  to  a  highway  grade 
crossing  will  render  the  company  liable 
for  injury  resulting  from  a  team  becom- 
ing frightened,  although  tlicre  is  no  actual 
c<>llisit)n  with  the  train.  Po//ock-  v.  Eastern 
R.  Co.,  124  Jl/.iss.  158,  17  ,////.  Ry.  /up.  402. 
—  DlsriNcilsiii.i)  IN  Sanborn  z'.  Detroit,  15. 
C.  iS:  A.  R.  Co.,  91  Mich.  538. 

Under  the  statute  iniiif)sing  a  duty  ujion 
a  railroad  company  to  ring  a  bell  at  high- 
way crossings,  and  making  the  neglect  of 
such  duty  a  misdemeanor  |)unisliat)le  by 
fine,  and  declaring  that  the  ( ompany  shall 
"  be  liable  for  all  damages  which  shall  be 
sustaine<l  by  any  person  by  reason  of  such 
neglect,"  a  person  who  was  unloading  corn 
into  a  crib  on  the  railroad  company's  depot 
grounds  near  two  highway  crossings,  can 
recover  from  the  C(jm[)any  for  injuries  re- 
ceived by  reason  of  his  horses  becoming 
frightened  at  an  engine  which  was  driven 
past  without  the  requirefl  signal  being 
given,  although  the  phiintifl  was  not  at 
the  time  attempting  to  cross  the  track. 
Lonergan  v.  U/inois  C.  R.  Co.,  56  ///;/.  &^ 
Eng.  R.  Cas.  323,  87  Iowa  755,  49  A'.  \V. 
Rep.  S52. 

A  com[)any  does  not  owe  any  duty  to  a 
person  plowing  in  a  field  near  where  its  road 
crosses  a  [niblic  highway,  to  ring  a  bell  or 
sound  a  whistle  eighty  rods  before  reaching 
the  crossing  with  a  train  ;  and  if  such  person 
is  injured  in  consequence  of  a  neglect  to 
give  warning,  or  by  frightening  his  team,  he 
will  have  no  right  of  action,  based  on  such 
neglect  of  duty.  JVii/iains  v.  Chicago  &• 
A^R.  Co.,  i3S  I//.  491,  26  A'.  E.  Rep.  661  ; 
affirming  32  ///.  A  pp.  339. 

Where  a  highway  crosses  a  track  near  the 
entrance  to  a  railroad  bridge,  the  company 
is  not  liable  in  damages  to  a  traveler  on  the 
highway,  caused  by  his  team  taking  fright 
from  the  noise  of  a  train  on  the  bridge, 
where  it  is  operated  in  the  customary  man- 
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ner, although  the  corporation  have  knowl- 
edge of  the  peculiar  liability  of  the  happen- 
ingof  accidents  at  such  a  place,  and  although 
the  train  approached  without  warning  sig- 
nals. JuiTor  V.  Jloston  &-  I..  A'.  Cor/>.,  114 
Mans.  350.— DisiiNdUlsiliNi;  Linfield  t'. 
Old  Colony  R.  Corp.,  10  Cush.  562;  Shaw 
7'.  Hoston  k  W.  R.  Corp.,  S  Gray  45.— 
DisTiNiiui.sHKi)  IN  Marl  71.  Chicago,  R.  I. 
iS:  l^  R.  Co.,  56  Iowa  166.  Nor  roi.i.owri) 
IN  Rupard  v.  Chesapeake  &  O.  R.  Co.,  Srf 
Ky,  2S0. 

It  apiieared  that  the  railroad  crossed  the 
highway  on  which  the  plaintill  w.is  tvavel- 
iivj  ;  that  his  horse  became  frightened  wluii 
.iiniut  live  rods  from  the  crussing,  by  the 
ajjproach  of  two  cars  about  ten  rods  thinc- 
Ir.iin  ;  that  the  cars  were  c:oming  on  a  down 
grade  by  the  fcjrce  of  gravitation,  at  the  rale  of 
eight  or  ten  mili'S  an  hour,  and  that  no  sig- 
nal was  given  of  Liieira[)proacli.  Hclit,  that 
these  facts  would  not  warrant  the  jury  in 
iH^urnlng  a  verdict  for  the  plaintiiT.  /'/ini 
\.  iXor-iOuk  i>  II'.  R.  Co.,  no  Mass.  222.— 
DisiiNouisnEi)  IN  Norton  v.  Eastern  R. 
Co.,  1 13  Mass.  366. 

(5)  Improficr  sounding  of  7oltistli\  *— The 
Georgia  Code,  §  710,  makes  it  unlawful  for 
railroad  companies  to  blow  their  whistles 
before  a[)proaching  highway  crossings  with- 
in the  limits  of  cities,  towns,  or  villages,  but 
provifles  for  the  ringing  o'  a  bell;  and  a 
violation  of  the  above  statute  by  blowing  a 
whistle  in  a  city,  thereby  causing  a  horse  to 
run  away,  renders  a  company  liable  for  the 
resulting  injury.  Georgia  R.  Co.  v.  Carr,  73 
Ca.  557.— DISTINGUISIIKI)  IN  Smith  7'.  Cen- 
tral R.  &  n.  Co.,  41  Am.  &  Eng.  R.  Cas. 
490.  82  Ga.  Soi,  10  S.  E.  Rep.  in. 

Where  a  railroad  track  crosses  the  high- 
way by  an  overhead  bridge,  and  the  plain- 
tilFs  team  passing  beneath,  without  the 
knowledge  of  those  in  charge  of  the  train 
p-assing  above,  is  frightened  by  the  sound- 
ing of  the  whistle  and  runs  away,  whereby 
the  plaintiti  is  injured,  the  company,  in  the 
absence  of  any  showing  that  the  whistling 
was  unnecessary,  is  not  liable,  although  the 
crossing  was  known  to  be  one  of  extraor- 
dinary danger.  Cincinnati,  /.,  St.  L.  &>  C. 
R.  Co.  v.  Gaines,  104  Ind.  526,  54  Am.  Rep. 


*  Liability  ior  frightening  a  horse  at  a  cross- 
ing by  blowing  the  train  whistle,  see  28  Am.  & 
Eno.  'R.  Cas.  685,  nhstr.;  39  hi.  597,  abstr. 

Frightening  horses  by  signals  given  by  train 
sUinding  on  crossing.     Contributory  negligence, 
see  45  Am.  &  E.\o.  R.  Cas.  205,  alis/r. 
«  n    R.  D.— 66. 


334.  4  ^^■•  A'.  AV/.  34.  5  -V.  /••.  A',/.  74^'  - 
l)isriN(;uisniNO  Hill  v.  Portland  iv  R.  R. 
Co.,  55  Me.  438;  Pennsylvania  R.  Co.  v. 
IJarnetl,  59  I'a.  St.  259. 

I'l.iinlilT  was  injured  by  his  le.uu  becoming 
frightened  by  the  sud<!en  blowing  of  a  loco- 
motive whistle  as  the  signal  for  starting  a 
train  from  a  station.  //,/,/,  that  the  c(jnipany 
had  a  r. gilt  to  adopt  sign.ds  in  such  case; 
but  .;.  '.vas  a  (pieslion  lor  the  jury  whe.her 
there  v.  as  negligence  in  the  manner  o(  blow- 
ing ill'-'  whistle  i:i  lliis  pariicular  case.  ///// 
..  J'oit.'.ind C-r^  A'  V.  C'c  ,  55  JA'.  .i;,o.— Dl.s- 
IINOUIMII'.I)  IN  Cineinnali,  1..  St.  L.ik.  C.  R. 
Co.   7'    Gaines,   104  Ind.   526,  54  \\\\.    Rep. 

'i  Ik-  engine  of  defen<lanls  having  given 
no  notice  of  its  approach,  whisiled  under  a 
liridge  whilst  a  traveler  was  passing  o\er 
it;  his  horse  loi.'-  friglit,  ran  (jlf,  and  in- 
jured him.  /A7(/,  thai  if  danger  might  be 
reasonably  apprehended,  it  was  the  duty  of 
the  company  to  give  some  warning.  J'liut' 
sylvania  R.  Co.  v.  liarmlt,  59  /'</.  .SV.  2^(). 

(6)  I'lscapi'  i'f  steam.* — -Where  a  ILignum 
is  statifjued  at  a  crossing  and  beckons  a  per- 
son to  <Irive  on,  wIkj  has  been  wailing  some 
time  for  an  oppfjrtuniiy  to  cros.-.,  he  has  a 
right  to  assume  that  there  will  be  nothing 
done  to  increase  the  danger;  and  a  sudden 
escape  o{  steam  which  causes  his  hor.ie  to 
take  fright  will  rtmder  the  company  liable. 
Jiorst  V.  Lake  Shore  &^  Jl/.  S.  R.  Co.,  4  Hun 
UV.  V.)  346  ;  a  firmed  (:?)  66  N.  Y.  639,  mem. 

An  engineer,  while  his  locomotive  was 
standing  near  a  crossing  at  the  instant  a 
person  was  crossing  the  track  in  front  of  his 
engine,  negligetitly  or  maliciously  caused 
the  steam  to  escape,  wli^reby  the  team  was 
made  to  run  otT  and  injury  inflicted.  Held, 
that  the  companv  were  liable.  Toledo,  II'. 
<2-»  Jl'.R.  Co.  V.  Harmon,  47  ///.  298.  — I"oi,- 
LOWED  IN  Chicago,  H.  cS:  O.  R.  Co.  v.  Dick- 
son, 63  111.  151. 

While  a  freight  train  of  the  defendant  was 
standing  on  the  track  at  a  station,  near  a 
public  crossing,  wailing  for  telegraphic  or- 
ders to  move,  the  plaintifl,  on  horseback, 
rode  up,  saw  the  flagman  by  the  side  of  the 
crossing  with  his  flag  furled,  thus  indicating 
that  no  danger  to  persons  desiring  to  cross 
the  track  was  to  be  apprehended  from  the 
movement  of  the  train,  and  attempted  to 

*  Frightening  horses  at  crossing  by  escaping 
stoam,  see  45  Am.  &  Eng.  R.  Cas.  206,  abstr. 

Admissibility  of  evidence  of  frightening  other 
teams,  see  note,  49  Am.  Rep.  613. 
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cross,  and  while  in  the  act  of  crossing  there 
was  a  sudden  escape  of  steam  from  an  auto- 
matic safety-valve  attached  to  the  engine, 
which  frightened  lier  iiorse,  and  she  was 
thrown  to  the  ground  and  injured.  It  was 
shown  that  the  defendant's  engines  were 
gauged  to  carry  a  certain  pressure  of  steam, 
and  wiien  this  was  reached  the  steam  es- 
caped through  the  safety-valve ;  and  that 
a  full  pressure  of  steam  was  required  for  the 
movement  of  a  train  going  up  the  high 
grade  from  where  it  was  standing.  Held, 
that  the  defendant  was  not  guilty  of  negli- 
gence, and  the  plaintiff  was  not  entitled  to 
recover  for  the  injuries  she  sustained ; 
that  the  fact  that  there  was  no  one  on  the 
train  at  the  time  did  not  affect  the  question, 
it  being  shown  that  the  point  at  which  the 
steam  escaped  was  fixed  before  the  engine 
left  the  company's  r.hops,  and  neither  the 
engineer  nor  the  fireman  had  any  control 
over  it.  Duvall  v.  Baltimore  &>  O.  R.  Co., 
49  Am.  &^  Eng.  K.  Cas.  313,  73  Jl/d.  516,  21 
All.  Rep.  496. 

(7)  Undue  speed. — Where  a  tram  is  run 
within  a  city  at  a  speed  in  excess  of  that 
allowed  by  ordinance,  whereby  the  horses  of 
a  person  about  to  cross  the  track  are  fright- 
ened, and  he  is  injured  in  person  and  prop- 
erty, tl)e  company  will  be  liable  for  the 
penalty  provided,  although  the  train  may 
not  have  struck  such  party  or  his  horses  or 
carnage.  Chicago  &>  E.  I.  R.  Co.  v.  People, 
120  ///.  667,  12  N.E.  Rep.  207,  9  West.  Rep. 
740. — DiSTiNGUi.SHiNG  Schertz  V.  Indianap- 
olis. B.  &  W.  R.  Co.,  107  111.  577. 

(8)  Proximate  cause.*— \{  the  fright  of  the 
horses  was  caused  by  the  default  of  the  de- 
fendant in  leaving  cars  standing  at  a  cross- 
ing, in  the  absence  of  any  evidence  that 
they  were   unusually  vicions  or  excitable, 

•  they  would  not  be  considered  uncontrol- 
lable because  they  shied,  or  were  momenta- 
rily beyond  the  control  of  the  driver.  Peter- 
son V.  Chicago  (S^  W.  M.  R.  Co.,  64  Mic/i. 
621,  31  JV.  IV.  Rep.  548. 

Sounding  the  whistle  under  a  bridge  as  a 
passenger  was  passing  over,  which  caused 
the  horses  to  run  away  through  fright  and 
injure  him,  was  a  sufficient  proxin^ate  cause 
of  injury  to  create  a  liability  on  the  com- 
pany.    Penjisylvania  R.  Co.  v.   Barnett,  59 


*  Whether  negligence  in  delaying  engine  in 
the  street  for  an  unreasonable  time,  or  the  es- 
cape of  steam.  Was  the  proximate  cause,  see  3g 
Am.  &  Eng.  R.  Cas.  597,  abstr. 


Pa.  St.  259.— Distinguished  in  Cincin- 
nati, I.,  St.  L.  &  C.  R.  Co.  V.  Gaines,  104 
Ind.  526,  54  Am.  Rep.  334.  Quoted  in 
Hart  V.  Chicago,  R.  I.  &  P.  R.  Co.,  56  Iowa 
166. 

It  is  error  to  admit  evidence  of  the  bad 
condition  of  a  public  road  where  it  cro.ssed 
the  railroad  track,  the  company  having 
nothing  to  do  with  its  condition.  Pitts- 
burgh Southern  R.  Co.  v.  Taylor,  104  Pa. 
St.  306,  49  Am.  Rep.  580. 

Damages  claimed  for  personal  injuries 
received  by  plaintiff  and  for  injuries  to  his 
horses,  carriage,  and  harness,  caused  by  his 
horses  taking  fright  at  the  approach  of  a 
train  at  a  crossing,  and  running  away,  over- 
turning the  carriage  and  throwing  him  out, 
are  the  direct  and  proximate  result  of  the 
fright  and  are  not  too  remote  to  be  recov- 
ered. Texas  &>  P.  R.  Co.  v.  Anderson,  2 
Tex.  App.  {Civ.  Cas.)  161. 

A  bus  driver  was  obliged  to  wait  at  a 
street  crossing  near  a  railroad  depot  by 
reason  of  its  being  unlawfully  obstructed  by 
a  freight  train,  and  while  thus  detained  a 
passenger  train  passed  on  a  track  beyond 
that  occupied  by  the  freight  train,  and  en- 
veloped the  freight  train  at  the  crossing  in 
smoke  and  steam.  Tlie  horses,  wliicli  were 
ordinarily  gentle,  and  used  to  running  trains 
as  well  as  standing  cars,  and  had  never  taken 
fright  at  either,  became  frightened,  backed 
away,  overturned  the  bus  and  ran  away, 
throwing  the  driver  out  and  injuring  him. 
Held,  that  it  was  for  the  jury  to  determine 
whether  the  presence  of  the  obstructing 
train  did  not  give  a  different  color  and 
character  to  the  other  operations,  and  con- 
vert otherwise  harmless  incidents  into  fear- 
exciting  agencies,  and  whether  the  presence 
of  the  obstructing  cars  did  not  produce  the 
effect  which  caused  the  fright,  the  runaway, 
and  the  injury.  Selleck  v.  Lake  Shore  &»  M. 
S.  R.  Co.,  93  A[ich.  375,  53  N.  W.  Rep.  556. 
— Quoting  Young  v.  Detroit,  G.  H.  &  M. 
R.to.,  56  Mich.  430;  Southwestern  T.  &  T. 
Co.  V.  Robinson,  50  Fed.  Rep.  810;  Louisiana 
Milt.  Ins.  Co.  V.  Tweed,  7  Wall.  (U.  S.)  52; 
Grimes  v.  Louisville,  N.  A.  &  C.  R.  Co., 
3  Ind.  App.  573,  30  N.  E.  Rep.  200;  Camp- 
bell V.  Stillwater,  32  Minn.  310:  Baltimore 
&  P.  R.  Co.  V.  Reaney,  42  Md.  136. 

4.  At  stations. — (i)  In  general.*— Th^ 
blowing  of  a  whistle  as  a  train  reaches  a  sta- 

*  Frightening  horses  at  station.  Measure  of 
damages,  see  56  Am.  &  Eng.  R.  Cas.  322,  absir. 
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tion  is  not  negligence  when  it  appears  to 
have  been  the  proper  and  customary  warn- 
ing from  the  train  as  it  passed  the  station. 
Campbell  v.  New  York  C.  &^  H.  K.  R.  Co., 
21  N.  V.  S.  A'.  685,  51  Nun  642,  4  N.  V. 
Supp.  265  ;  affirmed  in  130  N.  V.  631,  mem., 
29  A'.  E.  Rep.  1 50,  40  iV.   Y.  S.  R.  982,  mem. 

If  a  company,  in  running  its  engines  and 
cars  on  its  tracks  and  within  its  yards, 
needlessly  or  negligently  makes  such  noises 
as  are  usually  incident  to  such  running,  and 
horses  lawfully  in  the  vicinity  are  thereby 
caused  to  run  off  aiid  injury  is  inflicted, 
such  company  is  liable.  But  whether  in  a 
particular  case  such  noises  are  needlessly  or 
negligently  made  depends  on  the  circum- 
stances of  that  case.  Petersburg  R.  Co.  v. 
Hite,  81   Va.  767. 

Where  there  was  no  statutory  duty  im- 
posed upon  a  company  to  place  a  screen 
along  the  side  of  its  tracks  at  a  station,  and 
it  was  apparent  that  a  screen  or  fence  at 
that  point  would  be  a  great  inconvenience 
to  the  conipany  and  to  the  public  generally, 
the  company  could  not  be  held  liable  for 
injuries  caused  by  a  horse  becoming  friglit- 
ened  at  the  defendant's  engine,  although  a 
screen  at  such  a  point  might  have  pre- 
vented the  accident.  I'^liigg  v.  Chicago,  D. 
&>  C.  G.  r.J.  R.  Co.,  s6  Am.  &-  E/tg.  R.  Crs. 
317,  96  M/eh.  30,  55  A^.  IV.  Rep.  444.  St'i/i- 
kin  V.  London  &>  jV.  IV.  R.  Co.,  35  Am.  &> 
Eng.  R.  Cas.  487,  L.  R.  21  Q.  />'.  D.  453.— 
Reviewed  in  New  Brunswick  R.  Co.  v. 
Vanwart,  17  Can.  Sup.  Ct.  35 ;  Flagg  v.  Chi- 
cago, D.  &  C.  G.  T.  J.  R.  Co.,  96  Mich.  30. 

(2)  Illustrations. — The  petition  charged 
that  in  attempting  to  cross  a  track  on  the 
depot  grounds  of  the  defendant,  the  horse 
which  plaintiff  was  driving  became  fright- 
ened at  "an  arrangement  and  scarecrow, 
caused  by  the  placing  of  cars  and  other  im- 
plements" near  the  crossing,  in  such  a 
manner  as  to  present  'a  horrid  and  fright- 
ful appearance,"  v.hereby  the  plaintiff  was 
thrown  from  his  buggy  and  injured.  Held, 
that  the  facts  stated  were  insufficient  to 
constitute  a  cause  of  action  against  the 
company.  Atchinson  &*  I  R,  Co.  v.  Loree, 
4  Neb.  446. 

Where  it  appeared  in  evidence  that  the 
public  highway  was  rendered  unsafe  for 
travel,  by  reason  of  a  ditch  dug  across  it 
by  a  company,  and  plaintiff  drove  up  to  a 
crossing  on  the  depot  grounds  of  defend- 
ant, near  wh'-ch  lay  a  hand-car  bottom  up- 
wards, and  another  car  loaded  with  wood 


extended  partly  over  the  crossing,  but  leav- 
ing sufficient  room  to  pass,  and  plaintiff's 
horse  shied  at  these  cars,  whereby  plaintiff 
was  thrown  from  his  buggy  and  injured — 
held,  that  the  company  was  not  guilty  of 
negligence  in  such  an  arrangement  of  its 
cars,  and  that  a  motion  for  a  nonsuit 
should  have  been  sustamed,  or  the  jury  di- 
rected to  return  a  verdict  for  the  company. 
Atchinson  kS"*  N.  R.  Co.  v.  Loree,  4  Neb.  446. 

5.  Contributory  iic{;li{ji:«iice.  —  (i) 
When  a  defense. — Where  the  driver  of  a 
team  knows  that  his  horses  are  liable  to  be- 
come frightened  at  the  cars,  there  can  be  no 
recovery  for  injuries  caused  by  his  driving 
up  to  a  depot  to  unload  freight,  wliere  his 
horses  take  fright  at  a  passing  train,  though 
he  is  invited  to  drive  up  by  the  station 
agent,  who  is  ignorant  of  the  fact  that  his 
horses  are  easily  frightened.  JSIorgan  v. 
Central  R.  Co.,  77  Ga.  788. 

A  person  who  undertakes  to  drive  a  team 
of  horses  attached  to  a  wagon,  across  a  rail- 
road crossing,  immediately  in  front  of  an 
engine  that  has  temporarily  stopped  on  the 
crossing  and  is  making  the  usual  noise  by 
escaping  steam,  and  who  knows  and  appre- 
ciates the  danger,  cannot  recover  for  per- 
sonal injuries  inflicted  by  the  running  away 
of  the  frightened  team.  Union  Pac.  R.  Cc. 
V.  Hutchinson,  39  A'ti;/.  485,  18  Pac.  Rep.  705. 

A  person  who  is  injured  by  his  horse 
taking  fright  and  becoming  unmanageable 
upon  the  approach  of  a  train,  cannot  re- 
cover where  the  evidence  shows  that  the 
proper  signals  were  given,  but  that  plaintiff 
was  conversing  with  a  companion  and  did 
not  notice  the  train  nor  hear  the  signals 
until  the  train  was  too  near  for  him  to  turn 
his  horse  or  to  cross  the  track  in  front  of  it, 
the  only  real  evidence  tending  to  show  neg- 
ligence on  the  part  of  the  company  being 
that  the  train  was  running  at  a  dangerous 
rate  of  speed.  McCain  v.  Louisville  &*  N. 
R.  Co.,  {Ky.)  18  S.  IV.  Rep.  537. 

One  who,  with  knowledge  of  the  fractious 
disposition  of  a  horse,  drives  him  within 
five  feet  of  a  moving  locomotive  from  which 
steam  is  escaping,  is  guilty  of  such  con- 
tributory negligence  as  will  defeat  a  recov- 
ery for  the  injuries  sustained  by  reason  of 
the  consequent  frightening  of  the  horse. 
Mahan  v.  Clee,  87  Mich.  161,  49  A^.  IV.  Rep. 
556. 

The  driver  of  a  four-year-old  colt,  who 
tries  to  hold  him  by  the  head  after  being 
backed   up  to  the  platform  at  a   railway 
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station,  and  after  he  has  become  restless  and 
■frightened  at  the  noise  of  an  approaching 
train,  instead  of  driving  away  over  a  smootii 
driveway,  and  thus  avoiding  the  threatened 
danger,  is  guilty  of  negligence.  I'l'-igg  v. 
Chicago,  D.  tsr'  C.  G.  T.J.  R.  Co.,  56/////.  (S«» 
Kiig.  A'.  Ciis.  317,  96  A/u/i.  30,  55  A'.  IF.  Rep. 
444. — Following  Geist  i'.  Detroit  City  R. 
Co.,  91  jvlich.  448.  Reviewing  Simkin  v. 
London  &  N.  W.  R.  Co.,  35  Am.  &  Eng.  R. 
Cas.  487,21  Q.  B.  D.  453- 

it  was  proper  to  charge  the  jury  that  if 
plaintiff  knew  that  his  team  was  afraid  of 
tlie  engine,  and  after  crossing  the  track  in 
safety  he  had  time  to  move  on  to  a  safe 
distance,  and  stopped  voluntarily  and  un- 
necessarily, and  while  he  was  so  standing, 
the  employes  of  the  railway  company,  for 
the  purpose  of  backing  the  train,  gave  the 
usual  signals  and  frightened  the  team,  the 
plaintiff  could  not  recover.  Hargt's  v.  Si. 
Louis,  A.  &"  T.  R.  Co.,  75  Tex.  19",  12  S.  IV. 
Rep.  953. 

To  leave  unhitched  and  unattended,  with- 
in nineteen  feet  of  a  railroad  track,  a  team 
of  horses,  young,  high-lifed,  and  afraid  of 
the  cars,  is  negligence  as  matter  of  law. 
Ohon  V.  Chicago,  M.  <S-  St.  P.  R.  Co.,  81 
Wis.  41,  50  A^.  W.  Rep.  412,  1096. 

(2) illustrations. — Plaintiff  drove  to  a 

mill  near  a  railroad  crossing,  hitched  his 
team  and  left  it,  intending  to  return  before 
a  train  migh.  pass ;  but  he  failed  to  see  or 
hear  the  train  in  time,  and  the  horses  ran 
away  and  were  injured  by  colliding  with  the 
train.  Held,  that  he  could  not  recover, 
though  the  company  failed  to  give  a  signal 
of  the  appi\yaching  train.  St.  Louis  &'  S. 
F.  R.  Co.  V.  Payne,  1 3  Am.  &>  Eng.  R.  Cas. 
632,  29  Kan.  166. 

A  company  agreed  to  construct  a  proper 
crossing  on  plaintiff's  farm,  but  with  knowl- 
edge that  it  had  failed  to  do  so,  he  under- 
took to  drive  a  team  across,  hitched  to  a 
wagon  with  a  rack  on  it,  which  slipped  for- 
ward and  struck  the  horses,  causing  them 
to  take  fright  and  run  away.  Held,  that  he 
could  not  recover.  Artman  v.  Kansas  C.  R. 
Co.,  22  Kan.  296. 

Plaintiff  had  solicited  a  ride  with  two 
young  boys,  who  were  driving  a  four-year- 
old  colt  which  had  never  before  been  at  the 
railroad  station.  While  the  boys  were  load- 
ing trunks  into  the  wagon,  the  colt  became 
frightened  at  the  noise  of  an  approaching 
train,  and  the  plaintiflf  requested  the  boys  to 
drive  him  away  from  the  statian,  as  she  was 


afraid,  but  remained  seated  in  the  wagon> 
although  she  had  time  to  alight  before  the 
train  arrived.  Upon  the  approach  of  the 
train  the  horse  brcke  loose  from  his  driv- 
ers and  ran  away,  throwing  out  the  plain- 
tiff and  inflicting  upon  her  severe  injuiies. 
Held,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  so  as  to  prevent  re- 
covery. Flagg  V.  Chicago,  D.  iS>»  C.  ii.  T.J. 
R.  Co.,  56  A?n.  &^  Eng.  R.  Cas.  317,  96  Mich. 
30,  55  A.  IV.  Rep.  444. 

Plaintiff  undertook  to  drive  ov^r  a  h  igli- 
way,  knowing  that  certain  cars  were  off  the 
track  near  the  higliway,  and  that  a  neigh- 
bor's horse  had  previously  been  frightened 
by  them.  It  appeared  that  he  could  have 
avoided  the  cars  by  driving  a  short  distance 
through  his  own  field.  Held,  that  he  was 
guilty  of  contributory  negligence, and  could 
not  recover  for  injuries  receiv  ed  by  his  horse 
taking  fright.  Pittsburgh  Southern  R.  Co. 
V.  Taylor,  104  l^a.  St.  306,  49  Am.  Rep.  5S0. 

In  an  action  for  personal  injuries  to  the 
wife  of  the  plaintiff,  inflicted  by  his  team 
running  away  and  overturning  the  w;;gon 
they  were  drawing,  thereby  injuring  his  wife, 
the  team  being  frightened  by  the  whistling 
of  the  engine  near  by,  and  which  was  ap- 
proaching a  public  crossing,  the  court  prop- 
erly charged  that  "  the  law  devolved  upon 
the  plaintiff  the  duty  of  exercising  such  or- 
dinary care  in  approaching  said  railway  with 
his  family,  team,  and  cattle  as  would  be 
used  by  a  prudent  person  unrierthe  circum- 
stances ;  and  if  from  the  evidence  you  be- 
lieve he  failed  to  exercise  such  care,  and 
that  thereby  he  contributed  to  a  runaway  of 
said  team, then  the  plaintiff  would  be  guilty 
of  what  is  known  in  law  as  contributory 
negligence;  and  if  you  so  find  you  will  find 
a  verdict  for  the  defendant,  although  you 
may  also  believe  that  defendant's  employes 
blew  the  whistle  negligently  and  wantonly." 
Gulf,  C.  &^  S.  F.  R.  Co.  V.  Box,  81  Tex.  670, 
17  5.  W.  Rep.  375. 

In  an  action  for  injuries  alleged  to  have 
been  caused  by  defendant's  negligence  in 
leaving  a  narrow  passageway  between  its 
depot  and  a  canal  undefended  by  any  rail- 
ing along  the  canal,  such  passageway  being 
the  only  way  of  access  for  teams  delivering 
or  receiving  freight  at  said  depot,  and 
being  so  narrow  as  to  leave  hardly  suflScient 
room  for  two  wagons  going  in  opposite  di- 
rections to  pass  each  other  without  forcing 
the  outer  one  into  the  canal,  the  complaint 
showed  that   plaintiff,  with   knowledge  of 
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the  danger,  voluntarily  attempted  to  drive 
his  wagon,  loaded  with  goods,  along  the 
canal  side  of  such  passageway,  and  past  an- 
other wagon  thereon,  and  in  so  doing  met 
the  injury  complained  of,  from  his  horse 
becoming  frightened  and  backing  into  the 
canal.  Held,  that  these  averments  showed 
contributory  negligence.  Goldstein  v.  Chi- 
cago, M.  &'  St.  P.  A'.  Co.,  46  I  Vis.  404,  21 
Aw.  Ry.  Rep.  391. — FoLLOWKU  IN  Eisen- 
berg  V.  Missouri  Pac.  R.  Co.,  33  Mo.  App. 
Ss. 

(3)  When  not  a  defense. — A  car  standing 
upon  a  switch  track  in  a  highway  close  to, 
but  not  obstructing,  the  traveled  part 
thereof  (which  at  ihat  point  was  upon  a 
grade  several  feet  above  tlie  ditches  on  the 
side  of  the  street),  could  be  seen  for  a  con- 
siderable distance  by  persons  passing  along 
the  highway.  The  plaintiff,  who  was  on 
the  top  of  a  load  of  stave  bolts  upon  a 
sleigh,  attempted  to  pass  the  car,  wlien  the 
horses  became  suddenly  frightened  at  the 
sight  of  it  and  sprang  to  one  side,  throwing 
the  sleigh  with  its  load  off  from  the  grade, 
upsetting  it,  and  injuring  plaintiff.  Held, 
that  these  facts  did  not  conclusively  show 
negligence  on  the  part  of  the  plaintiff. 
Russian  v.  Milwaukee,  L.  S.  &^  \V.  R.  Co., 
10  Am.  &»  Eng.  R.  Cas.  716,  56  Wis.  325,  14 
N.   W.  Rep.  452. 

An  instruction  that  "the  fact  that  this 
team  may  have  once  before  run  away,  or 
was  easily  frightened,  was  not  contributory 
negligence  on  the  part  of  the  plaintiff  un- 
less the  jury  find  that  a  person  of  ordinary 
care  and  prudence  would  not  drive  such  a 
team  over  his  railroad  crossing  'vnder  all 
the  circumstances  in  this  case" — held,  suffi- 
ciently favorable  to  defendants.  Kalbus  v. 
Alib.it,  77  Wis.  621,  46  A'.   11^.  Rep.  810. 

(4)  Question  for  jury. — The  question  of 
ilio  contributory  negligence  of  the  owner 
of  u  runaway  team,  who  takes  it  into  a  rail- 
road freight  yard,  and  in  close  proximity 
to  tracks  over  which  cars  are  liable  to  pass 
at  any  time,  is  to  be  determined  by  the  jury. 
Kaleinlhich  v.  Michigan  C.  R.  Co.,  50  Am.  &^ 
/•'ng.  R.  Cas.  1 5,  87  Mich.  509, 49  N,  W.  Rep. 

A  plaintiff  should  not  be  nonsuited  on 
the  ground  of  contributory  negligence,  ex- 
cept in  very  clear  cases.  Borst  v.  Lake 
Shore  &'  M.  S.  R.  Co.,  4  Hun  {N.  V.)  346; 
affirmed  (?)  6f:  A'.  J'.  639,  tnem.—  AvPRnV- 
iN'c;  Hridges  v.  North  London  R.  Co.,  30  L. 
T.  844. 


O.  Procedure.— (1)  Pleading.— A  com- 
plaint alleging  that  the  defendant's  train 
approached  a  highway  crossing  without  giv- 
ing the  required  statutory  signals  and  with- 
out the  plaintiff's  knowledge,  whereby  his 
team  was  frigluened  and  ran  away,  and  the 
plaintiff,  without  any  fault  on  his  part,  was 
injured,  sufficiently  rebuts  any  presumption 
of  contributory  negligence.  Cincinnati,  I., 
St.  L.  Or'  C.  R.  Co.  V.  Gaines,  104  Ind.  526, 
54  Am.  Rep.  334,  4  A'.  E.  Rep.  34,  5  A'.  E. 
Rep.  746. 

A  complaint  for  damages  caused  by  plain- 
tiff's horses  taking  fright  at  cars  alleged  to 
have  been  "unlawfully,  carelessly,  and  neg- 
ligently placed  upon  a  public  higiiway"  is 
not  bad  on  demurrer  for  failing  to  aiicge 
that  the  cars  were  permitted  to  remain  upon 
the  highway  an  unreasonable  time.  Cleve- 
land, C,  C.  &'  I.  R.  Co.  V.  Wynant,  iic/Ind. 
539,  20  A'.  E.  Rep.  730. 

Where  a  party  does  not  allege  in  his  com- 
plaint that  the  blowing  of  the  whistle  on 
an  approaching  train,  which  frightened  his 
horse  and  caused  it  to  run  away,  was  un- 
necessary and  therefore  neglij:  ',  there  can 
be  no  recovery  on  proof  that  the  blowing 
of  the  whistle  was  unnecessary.  McCain  v. 
Louisville  &'  N.  R.  Co.,  (Ay.)  18  S.  IV.  Rep. 

537- 

In  an  action  for  negligently,  wrongfully, 
and  unlawfully  blowing  off  steam  from  an 
engine,  whereby  the  plaintiff's  horses  were 
frightened  and  ran  away,  breaking  his  leg, 
etc. — held,  that  the  words  employed  im- 
plied that  steam  was  blown  off  needlessly 
and  unnecessarily,  and  as  no  objection  had 
been  made  to  the  petition  by  demurrer,  it 
was  sufficient  after  verdict.  Omaha  c~  R. 
V.  R.  Co.  V.  Clark,  55  Am.  &>  Eng.  R.  Cas. 
'45.  35  A'./;.  S67,  53  X.  W.  Rep.  970.— Dis- 
tinguishing Atchison  &  N.  R.  Co.  v. 
Loree,  4  Neb.  446. 

(2)  Evidence. — In  order  to  recover  for  an 
injury  resulting  from  frightening  a  team  by 
blowing  a  locomotive  whistle,  it  must  be 
shown  that  the  circumstances  were  such 
that  a  prudent  regard  for  the  rights  of  others 
forbade  such  use.  Hudson  v.  Louisville  &* 
N.  R.  Co.,  14  Rush  (Ay.)  303. 

Where  a  horse  is  frightened  by  steam 
from  an  engine,  the  company  cannot  escape 
liability  by  showing  that  the  engine  was 
provided  with  an  automatic  valve.  In  such 
case  the  negligence  of  the  company  in  per- 
mitting the  steam  to  escape,  regardless  of 
the  kind  of  valve  used,  is  a  question  for  the 
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jury.      Presby  v.    Grand  Trunk  R.  Co.,  66 
A'.  H.  615,  22  ^i//.  A'6:/5.  554. 

In  an  action  again.st  a  railroad  company 
for  frightening  a  horse  by  escaping  steam,  it 
is  competent  to  prove  that  engines  had  fre- 
quently in  the  past,  while  standing  at  or 
near  the  same  place,  blown  olf  steam  and 
frightened  horses,  and  that  the  company 
was  in  the  habit  of  leaving  its  cars  on  its 
side  tracks  so  as  to  obstruct  the  view  of  ap- 
proaching trains.  Prcshy  v.  Grand  Trunk 
R.  Co.,  66  N.  H.  615,  22  Atl.  Rep.  554. 

Where  a  company  has  for  several  years 
recognized  and  maintained  a  road  crossing 
over  iis  track  as  a  crossing  for  the  public,  it 
is  estopped  from  setting  up  as  a  defense  in 
an  action  for  frightening  a  team  that  the 
road  was  not  a  public  road.  Texas  &^  P. 
R.  Co.  '•.  Anderson,  2  Tex.  App.  {Civ.  Cas.) 
161. 

Where  a  company  is  sued  for  negligently 
leaving  box  cars  on  a  highway,  causing 
plaintiff's  horses  to  take  fright,  evidence 
that  other  horses  had  shied  at  the  cars  is 
not  admissible,  where  there  is  no  evidence 
as  to  the  disposition  of  such  horses.  Cleve- 
land, C. ,  C.  &*  I.  R.  Co.  V.  IVynant,  35  Am.  &* 
Eng.  R.  Cas.  328,  1 14  Ind.  525, 14  West.  Rep. 
512,  17  iV.  E.  Rep.  118. 

A  judgment  for  frightening  plaintifl  and 
his  horse,  where  no  physical  injury  is  done 
to  either,  cannot  be  supported  on  evidence 
showing  that  the  engine  approached  a  cross- 
ing as  phiintifT  was  about  to  cross  the  track, 
and  stopped;  that  the  team  safely  passed 
over  but  was  badly  frightened;  that  after 
the  engine  was  discovered  the  team  could 
have  turned  and  gone  back  with  safety 
without  crossing  the  track,  and  where  there 
is  no  evidence  as  to  the  value  of  the  horse, 
or  as  to  how  much,  if  any,  either  plaintiff  or 
the  horse  was  damaged  by  the  fright.  Ft. 
Worth  &0  D.  C.  R.  Co.  v.  Burton.  4  Tex. 
App.  {Civ.  Cas.)  292,  15  S.  W.  Rep.  197. 

A  company  was  sued  for  frightening  a 
horse  by  blowing  off  steam  from  an  engine. 
The  proofs  showed  that  the  horse  while  on 
the  crossing  was  frightened  by  the  escaping 
steam  ;  that  no  notice  was  given  of  the  ap- 
proaching train  by  ringmg  a  bell  or  other- 
wise ;  that  box  cars  standing  on  the  track, 
one  of  wliich  covered  a  part  of  the  crossing, 
obscured  the  view  of  the  approaching  train. 
Held,  sufficient  to  support  a  verdict  against 
the  company.  Presby  v.  Grand  Trunk  R. 
Co..  66  A'.  //.  615,  22  Atl.  Rep.  554. 

(3)  Damages.— The  proper  mode  of  reach- 


ing the  amount  of  injury  to  the  market 
value  of  a  horse,  by  becoming  frightened 
and  running  away,  without  being  wounded 
or  physically  injured,  is  to  prove  the  habits 
of  the  animal  before  the  occurrence,  the  cir- 
cumstances attending  it,  and  how  the  horse 
was  then  and  afterwards  affected  by  it ;  also 
the  description  of  the  horse  and  its  value 
prior  to  the  runaway.  Van  Wagoner  v. 
New  York  Cement  Co.,  36  Hun  {N.  V.)  552. 

Interest  cannot  be  allowed  on  the  dam- 
ages from  the  date  of  the  accident  to  the 
date  of  the  verdict.  Pittsburgh  Southern 
R.  Co.  v.  Taylor,  104  Pa.  St.  306,  49  ./;//. 
Rep.  580. — Approved  in  Louisville  &  N. 
R.  Co.  V.  Wallace,  91  Tenn.  35. 

In  an  action  for  injuries  to  the  plaintiff, 
caused  by  defendant's  servants  in  blowing 
the  whistle  on  an  engine,  at  a  time  and 
place,  however,  when  and  where  it  was  cus- 
tomary to  blow  it,  while  too  near  a  team  of 
mules  attached  to  a  wagon  in  which  plain- 
tiff was  riding  —  held,  that  compensatory 
damages  only  should  be  given.  And  the 
only  injury  sustained  by  plaintiff  being  a 
sprained  ankle,  from  which  with  proper  care 
he  would  have  recovered  in  five  or  six 
weeks,  a  verdict  for  $1525  was  regarded  as 
excessive.  .  Chicago,  B.  <S~»  Q.  R.  Co.  v.  Dunn, 
52///.  45 '• 

FRIVOLOUS  PLEADINGS. 
Striking^  out,  see  Pleading,  108« 


FROGS. 
Duty  of  company  to  block,  see  Employes,  In- 
juRi£s  TO,  U:S-0(>,  230,  504. 

Negligence  in  failing  to  block,  a  question  for 

jury,  see  Employes,  Injuries  to,  (iTSJ, 
Patents  for,  see  Patents  for  Inventions,  44-. 


FRONT    PLATFORM. 

Entering  car  by,  or  riding  on,  see  Street 
Railways,  407-41  7. 


FRUIT. 
Duty  to  carry,  by  special  train,  see  Carriage 

OF  Mkrchandise,  55. 
Liability  of  initial  carrier  for    loss  of,   by 

freezing,  see  Carriage  ok  Merchandise, 

581. 


FRUIT  TREES. 
For  delivery  to  purchaser,  special  damages 
for  loss  of,  see  Carriage  of  Merchan- 
dise, 802. 
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vith  proper  care 
in   five    or    six 
as  regarded  as 
,  A'.  Co.  v.  Dunn, 
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Injuries  to,  as  an  element  of  land  damages, 
ste  Eminent  Domain,  TOO. 

Measure  of  damages  for  injury  to  or  destruc- 
tion of,  see  Damages,  00;  Fires,  344. 


On  assessment  of  land  damages,  see  Emi- 
nent Domain,  502. 

Prayers  for,  see  Carriage  of  Passengers, 
000. 


FUNERAL  EXPENSES. 

When  recoverable  in  action  for  causing 
death,  see  Death  by  Wrongful  Act, 
418,414. 


FURTHER  INSTRUCTIONS. 

On  trial,  generally,  see  Tkial,  170-188. 

As  to  contributory  negligence,  see  Contrib- 
utory Negligence,  120. 

In  actions  for  damages  caused  by  fire,  see 
Fires.  300. 

injury  to  employes,  see  Employes,  In- 
juries to,  035,  030. 


OAMBIINQ. 

On  train,  prosecutions  for,  see  Criminal  Law, 
25. 


FUTURE  DAMAGES. 

Generally,  see  Da.mages,  41-49. 
Elements  to  be  considered  in  computation  of, 

stc  Ei.i'.VA I'Ei)  Railways,  137,  144. 
In  actions  against  carriers  of  passengers, 

sec  Carriage  of  Passengers,  014. 

for  nuisances,  sec  Niisance,  31). 

Under  English  compulsory  purchase  acts, 

see  Eminent  Domain,  11U8. 


GAME. 

Unlawful  transportation  of,  see  Express  Com- 
panies, O. 


GARNISHEE. 

Who  may  be  sued  as,  liability,  etc.,  in  at- 
tachment, see  Attachmenp,  etc.,  11- 
19,  38,  44,  52-02. 


GAS  COMPANIES. 

Condemnation  of  lands  of,  see  Eminent  Do- 
main, 121. 


GATE-KEEPER. 

Liability  of  company  for  false  imprisonment 
by,  see  Fai.se  Imprisonment,  7. 

negligence  of,  see  Crossings,  In- 
juries, ETC.,  AT,  49. 


GATES. 

Agreements  of  agents  to  build,  see  Agency, 

48. 
At  crossings,  maintenance  and  tending  of, 

see  Crossing  of  Streets  and  Highways, 

40. 
right  of  city  to  erect,  see  Streets  and 

Highways,  299. 

—  farm  crossings,  see  Farm  Crossings,  12. 
instructions  relating  to  maintenance 

of,  see  Animals,  Injuries  to,  500. 

—  street  crossings  over  railways,  see  Cross- 

ing of  Streets  and  Highways,  08. 


FUTURES. 

Illegality  of  contracts  for,  see  Contracts, 


At  street  crossings,  sufficiency  of,  see  Cross- 
ing OF  Streets  and  Highways,  20. 

Burden  of  proof  to  show  defects  in,  see  Ani- 
mals, l.N'JURIES  TO,  504. 

Compensation  to  company  for  expenses  of 

erecting,  see  Crossing  of  Streets  and 

Highways,  81. 
Damages  to  abutting  owners  for  erection  of, 

see  Crossing  of  Streets  and  Highways, 

118. 
Duty  of  company  to  erect  and  maintain,  see 

Animals,  lNjrRii:s  to,  174-184. 
lessee   to    maintain,  see    Leases,  etc, 

74. 
—  to  look  and  listen  as  affected  by  failure  to 

provide,  see    Crossings,    Injuries,    etc., 

at,  2(J7. 
—  at  places  where   maintained, 

see  Crossings,  Injuries,  etc.,  at,  214, 

280. 
maintain  at  grade  crossings,  see  Ani- 
mals, Injuries  to,  191. 
Effect  of  absence  of,  or  confusing  directions 

of  gateman,    see   Death  iiy  Wrongful 

Act,  198. 
Injuries  to  passengers  by  negligence  in  clos- 
ing, see   Ei.FVATED  Railways,  208. 
Liability  at   crossings  as  dependent  upon 

maintenance  of.  see  Crossings,  Injuries, 

etc.,  AT,  45-59. 
Ordinances     requiring,    at    crossings,     see 

StrI'Ets  and  Highways,  313. 
Patents  for,   see    Patents  for   Inventions, 

31. 
Prohibiting  going  through  without  tickets. 

see  Carriage  of  Passengers,  1i\. 
Proof  of  failure  to  maintain,  see  Death  by 

Wrongful  Act,  204. 
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Relevancy  of  evidence  to  show  defects  in, 

see  Animals,  Injuries  to,  3i)8,  3t)U> 
Sufficiency  of.  see  FKNChs.  7U. 


m  t 


GAUGE. 

Of  track,  change  of,  see  Construction  of 
Railways,  7. 

construction    of   charter    as    to,    see 

Strket  Railways,  70. 

ordinance  prescribing,  see  Street  Rail- 
ways, iiiiS, 


Verdict  inconsistent  with  special  findings, 
see  Ueath  isy  Wronc.ful  Act,  851), 
300;  Eminent  Domain,  828;  N*ew 
Trial,  27  ;  Trial.  215-218. 


GENERAL. 
Agents,  implied  powers  of,  see  AnENcv,  1 1. 
Balance,  lien  of  carrier  for,  see  Cakriaue  of 

Mercha.nuise,  387,  498. 
Damages,   when  proper,   see  Carriage    ok 

Passengers,  Oil ;  Pleading,  03. 
Denial,  averment  of  facts  admissible  under, 

see  Employes,  Injuries 'K),  644. 

—  effect  of,  see  Damages,  82 ;  Suuscrip- 
TioNs  TO  Stock,  95. 

—  sufficiency  of,  see  Animals,  Injuries  to, 

370,371. 

—  when  contributory  negligence  is  provable 

under,  see  Contributory  Negligence, 
79,  80. 

Instructions,  as  to  contributory  negligence, 
see  Contributory  Negligence,  114. 

Issue,  pleading  and  evidence  under,  see 
Plkadinc;,  45,  94. 

Laws,  amendment  of  charters  by,  see  Char- 
ters, 30,  40. 

—  construction  of  cable  railways  under,  see 

Cable  Railways,  1. 

—  incorporation  under,  see  Incorporation,  2. 

—  organization  of  elevated  railways  under, 

see  Elevated  Railways,  1,  2. 

—  regulating  charges   under,  see  Charges, 

4-i;j. 

—  reservation  in,  of  power  to  alter,  amend, 

or  repeal  charter,  see  Charters,  43. 

—  right  of  city  to  vote  aid  under,  see  Muni- 

cipal ami  Local  Am,  76. 

—  specific   charters  are  controlled  by,  see 

Charters,  58. 
Manager,  as  vice-principal  or  fellow-servant, 
see  Fei. low-servants.  391,  392. 

—  authority  of,   to    employ  physician,   see 

Medical  Services,  8. 

—  rights,    powers,  and   duties  of,  see  Of- 

ficers. 1 1 . 

Objections,  sufficiency  of,  see  Trial,  65. 

Railroad  acts,  construction  of  elevated  rail- 
ways under,  see  Elevated  Railways, 
1.3. 

Reputation,  of  servant  as  proof  of  incom- 
petency, see  Fellow- servants,  479. 

Verdict,  effect  and  sufficiency  of,  see  Trial, 
191,  192. 


GEORGIA. 

Aid  to  railways  by  the  state,  see  State  Aid, 
17. 

Assessment  and  levy  of  taxes  in,  see  Taxa- 
tion, 265. 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways,  see  Municipal 
AND  Local  Aid,  28. 

granting  remedy  for  causing  death, 

see  Death  b\  Wrongful  Act,  7. 

tax  laws  of,  see  Taxation,  23. 

Construction  of  stock  laws  c  ,  see  Animal.s, 
Injuries  tu.  2  i. 

Deductions  for  benefits  under  condemnation 
laws  of,  sec  Eminent  Domain,  731. 

Doctrine  of  comparative  negligence,  how 
far  applied  in,  see  Comparative  Necjli- 
gence,  21. 

Double  damages  for  killing  stock  in,  see  Ani- 
mals, Injuries  to,  597. 

Grants  by,  to  rai*roads,  see  Land  Grants, 
114. 

Liability  of  final  carrier  under  code  of,  see 
Carriage  of  Merchandise,  040. 

License  taxes  in,  see  Taxation,  394. 

Limitation  of  liability  as  between  connect- 
ing lines  in,  see  Carriage  of  Merchan- 
dise, 083. 

for  negligence  as  respects  injuries  to 

employes  in,  see  Employes,  Injuries  to, 
181. 

Occupation  of  streets  by  ste^vir 
legislative   grants  of,   see 
Highways,  42. 

Operation  of  statute  of,  giving  riy,!- 

for  causing  death,  see  Death  uv  Wrong- 
ful Act,  16. 

Plaintiff's  pleadings  need  not  negative  con- 
tributory negligence  in,  see  Contribu- 
tory Negligence.  57. 

Right  to  sue  in,  for  causing  death  in  foreign 
state,  see  Death  by  Wrongful  Act. 
117. 

Rule  as  to  imputed  negligence  in,  see  Im- 
puted Negligence,  4. 

—  in,  as  to  preliminary  payments  for  stock, 
see  Subscriptions  to  Stock,  139. 

Statute  of,  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low-servant, see  Fellow-servants,  171. 

Statutory  provisions  in,  limiting  amount  re- 
coverable for  causing  death,  see  Death 
by  Wrongful  Acr.  365. 

Taking  land  for  streets  and  laying  out  roads 
in,  see  Streets  and  Highways,  17. 
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GIFTS. 
Of  right  of  way,  see  Eminent  Domain,  223. 


GOVEBNMENT. 

Accounting    with     government,    see    Land 

Grant  Railroads,  8. 
Control    of   railroads  by,   see  Government 

Railroads;  War,  4. 
How  far  bound  by  statutes  of  limitations,  see 

Limitations  ok  Actions,  7. 
Lands  held  under  grants  from,  when  subject 

to  taxation,  see  Taxation,  113-124. 
Lien  of  carrier  on  goods  of,  see  Carriage  of 

Merchandise,  378. 
Relation  of  Central   Pacific  R.  Co.  to,  see 

Ceniral  Pacific  R.  Co  ,  1. 
Statutory  contract  with,   see  Land  Grant 

Railroads,  1,  2. 
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I.  IN  THE  UNITED  STATES 

1.  Powers  of  eaiinl  coiiiinissioiiers 
respecting.  —  The  Pa.  Act  of  April  16, 
1838,  §  II,  prohibits  the  erection  of  build- 
ings on  the  embankment  of  the  Philadel- 
piiiaand  Columbia  railroad  without  written 
permission  given  under  the  autliority  of  the 
canal  commissioners;  and  such  prohibition 
is  not  confined  to  the  original  embank- 
ments, but  extends  to  the  enlargements  of 
the  same.     Downing  v.  McFaddcn,  18  Pa. 

•!>>•  334- 

The  canal  commissioners  may  cause  the 
removal  of  any  building  erected  contrary 
to  tiie  terms  of  said  act,  and  the  persons 
wlio  removed  it  under  their  direction  are 
not  liable  to  an  action  of  trespass  by  the 
owner  of  the  building,  the  act  of  removal 
not  being  done  maliciously.  Doruning  v. 
McFaddcn,  1 8  Pa.  St.  334. 

t2.  Uijt'lit  of  other  roads  to  run  cars 
over.— The  Pennsylvania  R.  Co.,  by  its 
acts  of  incorporation,  has  no  legal  rights 
upon  the  state  works.  The  power  to  run 
cars  over  the  Columbia  and  Philadelphia 
railroad  has  not  been  given  to  it  by  the  act 
of  March  13,  1847,  which  authorizes  any 
railroad  company  to  run  cars  over  another 
road  connected  with  its  own,  the  Pennsyl- 
vania railroad  not  being  so  connected  with 
the  state  road,  as  the  former  terminates  at 
Harrisburg.  Pennsylvania  R.  Co.  v.  Canal 
Com'rs,  21  Pa.  St.  9. 

Though  the  word  "  individuals "  in   the 


act  of  April  15,  1834,  authorizing  individ- 
uals to  place  cars  on  the  Columbia  road, 
may  include  corporations,  yet  as  such  privi- 
lege is  withheld  by  its  act  of  incorporation, 
the  Pennsylvania  R.  Co.  is  not  authorized 
by  that  act  to  use  the  slate  road.  Pennsyl- 
vania J\.  Co.  v.  Canal  Com'rs,  21  Pa.  St.  9. 

Nor  is  such  privilege  given  to  it  by  the 
act  of  April  23,  1852,  authorizing  it  to  pur- 
chase and  hold  certain  real  estate  in  the 
county  of  Philadelphia.  Corporate  powers 
are  not  to  be  created  by  implication  nor 
extended  by  construction.  Pennsylvania  R. 
Co.  V.  Canal  Com'rs,  21  Pa.  St.  9. 

Though  the  act  of  April  15,  1834,  author- 
izes individuals  to  place  cars  on  the  Colum- 
bia and  Philadelphia  railroad,  yet  an  indi- 
vidual has  no  right  to  run  thereon  a  car 
which  has  been  condemned  and  was  at  the 
time  unfit  for  service.  Miller  v.  Canal 
Com'rs,  21  Pa.  St.  23. 

The  Pennsylvania  R.  Co.,  having  no  right 
of  itself  to  run  cars  on  the  Philadelphia  and 
Columbia  railroad,  cannot  do  so  in  con- 
nection with  an  individual.  Miller  v.  Canal 
Com'rs,  21  Pa.  St.  23. 

3.  Sales  of.— A  state  sold  its  interest  in 
a  railroad  and  took  bonds  and  stock  in 
payment,  which  it  appropriated  for  the  pur- 
poses of  a  sinking  fund.  The  title  that  the 
state  attempted  to  convey  subsequently 
proved  defective  by  reason  of  a  prior  lien 
on  the  road.  Held,  that  it  was  proper  to 
decree  that  the  interest  and  dividends  on 
the  bonds  and  stock  should  be  applied  to- 
wards the  discharge  of  the  lien  on  the  road. 
Sitiking  Fund  Com'rs  v.  Northern  Dank,  i 
Mete.  (Ky.)  174. 

4.  Suits  against.— The  state,  by  carry- 
ing on  a  railroad,  becomes  subject  to  the 
law  of  common  carriers  and  liable  as  such, 
whore,  the  legislature  has  provided  for  a 
remedy  for  injuries  by  suit  against  the  offi- 
cers of  the  road.  Western  &^  A.  R.  Co.  v. 
Carlton,  28  Ga.  180. 

The  plaintiff  in  a  suit  against  the  West- 
ern and  Atlantic  railroad  may  recover  more 
than  he  claimed  at  the  time  he  made  de- 
mand upon  the  superintendent  for  settle- 
ment. Western  &*  A.  R.  Co.  v.  Carlton,  28 
Ga.  180. 

When  a  state  engages  in  the  business 
of  common  carriers,  and  to  a  certain  ex- 
tent reaps  the  profit  of  it,  she  is  bound  to 
furnish  a  remedy  against  herself  for  injuries 
springing  from  it.  Ryland  v,  Peters,  i 
P/iila.  {Pa.)  264. 


■  m-, 
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The  Western  &  A.  R.  Co.,  a  corpoiation 
created  by  an  act  of  the  legislature  of  Geor- 
gia, and  of  which  Georgia  was  the  exclusive 
proprietor,  was  authorized  to  emit  change 
bills  to  the  amount  of  §200,000,  redeemable 
in  current  bank  notes  when  presented  in 
sums  of  $5  'incl  upwards;  and  for  the  re- 
demption of  these  bills  the  W.  &.A.  R. Co., 
its  fixtures,  property,  and  revenues,  together 
with  the  faith  of  the  state,  were  pledged, 
and  said  bills  were  receivable  in  payment 
of  taxes  and  all  other  dues  of  the  state  and 
of  the  W.  &  A.  R.  Co.  This  suit  was 
brouglit  in  Tennessee  to  enforce  payment 
of  bills  issued  in  Georgia.  Nt/tf,  the  W.  & 
A.  R.  Co.  is  liable  to  be  sued,  notwithstand- 
ing the  fact  that  the  state  of  Georgia  may 
be  its  sole  corporator  and  proprietor.  IVcs/- 
ern  &•  A.  R.  Co,  v.  Taylor,  6  Heisk.  ( Tenn.) 
40S. 

5.  Priority  of  debts  due  to.— The 
Western  and  Atlantic  railroad  is  the  prop- 
erty of  the  state,  and  a  debt  due  the  road  is 
a  debt  due  the  public,  and  is  to  be  paid  be- 
fore "any  other  debt,  lien,  or  claim  whatso- 
ever," except  funeral  expenses,  etc.  (Ga. 
Rev.  Code,  §  2494.)  State  v.  Dickson,  38  Ga. 
171. 

O.  Liability  of  officers  and  agents. 
— The  Pa.  Act  of  April  11,  1844,  provides 
that  when  any  damages  are  sustained  upon 
any  of  the  canals  or  railroads  of  the  com- 
monwealth by  reason  of  neglect  or  miscon- 
duct on  the  part  of  any  agent  or  officer  in 
the  employment  of  the  state,  he  shall  be 
held  liable  for  the  amount  of  such  dam- 
ages, and  it  shall  be  the  duty  of  the  canal 
commissioners  to  discharge  such  officer  or 
agent  from  all  further  employment  and  re- 
tain any  balance  which  may  be  due  him  for 
salary  or  wages  until  the  amount  of  his 
liability  for  such  damages  shall  be  ascer- 
tained and  paid,  Kyland\.  Peters,  i  Phila. 
{Pa.)  264. 

7. of  persons  running:  cars  over. 

— The  owners  of  passenger  cars  employed 
on  the  Columbia  railroad,  belonging  to  the 
commonwealth,  are  liable  as  common  car- 
riers for  an  injury  sustained  by  a  passenger 
from  the  collision  of  two  of  their  trains 
passing  in  the  same  direction,  though  the 
motive  power  of  the  road  was  furnished  by 
the  state  and  was  under  the  control  of  the 
state's  agents,  and  though  the  accident  hap- 
pened tlirough  the  negligence  of  the  agent 
of  the  state.  The  carrier  contracted  with  a 
Knowledge  of  the  government  of  the  road. 


and  is  responsible.  Peters  v.  A'j'/aitifs,  20 
Pa.  St.  497. 

The  conductor  of  a  train  on  a  railroad 
belonging  to  the  state  has  a  right  to  direct 
all  the  movements  of  the  train  ;  and  the 
engineers  and  teamsters  employed,  whether 
the  motive  power  is  furnished  by  the  com- 
monwealth or  not,  are  regarded  as  agencies 
employed  by  him  and  are  under  his  control. 
Ranch  v.  Lloyd,  31  Pa.  St.  3  58. 

for  an  injury  resulting  to  a  third  person 
through  the  negligence  of  any  of  the  agen- 
cies employed  in  the  moving  or  manage- 
ment of  the  cars,  the  conductor  and  liis 
employers  are  responsible.  Ranch  v.  Lloyd, 
3!  Pa.  St.  358. 

Where  the  conductor  permitted  the  train 
to  stand  on  the  crossing  of  a  public  street, 
and  absented  himself  from  it,  and  the  team- 
ster attached  the  horses  to  it  and  moved  it, 
from  which  the  injury  ensued — held,  that  it 
was  as  much  the  act  of  the  conductor  and 
his  employers  as  if  he  had  been  present  and 
directed  it  to  be  done.  Ranch  v.  Lloyd,  31 
Pa.  St.  358. — Distinguished  in  Flower?/. 
Pennsylvania  R.  Co.,  69  Pa.  St.  210. 

In  such  a  case,  the  doctrine  of  remote 
and  proximate  causes  concerned  in  causing 
the  injury,  does  not  arise,  and  has  no  appli- 
cation.    Ranch  v.  IJoyd,  31  Pa.  St.  358. 

8.  Joint  construction  by  .state  and 
niuniciiiality. — A  Pa.  law  provided  that 
the  state  would  build  a  railroad  to  the  limits 
of  a  city  if  the  city  would  extend  it  to  a 
fixed  point  within  the  city,  which  was  done. 
Afterward  the  state  built  into  the  city  itself. 
//eld,  that  the  purpose  of  the  city  extension 
was  to  give  access  to  the  heart  of  the  city, 
and  that  the  city  was  bound  to  maintain 
the  road  so  long  as  it  was  necessary  for  that 
purpose;  but  being  unnecessary  after  the 
state  built  in,  the  extension  belonged  to 
the  city,  and  it  could  remove  the  track  if  it 
so  desired.  Philadelphia  v.  Philadelphia 
6-  R.  R.  Co.,  58  Pa.  St.  253. 

II.   IN  CANADA 

9.  Construction  contracts— Claims 
for  extra  work.— In  1879  the  respondent 
filed  a  petition  of  right  for  $608,000  for  ex- 
tra work  and  damages  arising  out  of  his 
contract  for  the  construction  of  section  18 
of  the  Intercolonial  railway  without  having 
obtained  a  final  certificate  from  F.,  who 
held  at  the  time  the  position  of  chief  en- 
gineer. In  1880,  F.  having  resigned,  F.  S. 
was   appointed  chief  engineer,  and   inves- 
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tigated  the  respondent'sclaim,and  reported 
a  balance  in  his  favor  of  $120,371.  There- 
upon the  respondent  amended  his  petition 
and  made  a  special  claim  for  the  $120,371, 
alleging  that  F.  S.'s  report  or  certificate 
was  a  final  closing  certificate  within  tlie 
meaning  of  the  contract,  which  question 
was  submitted  for  thj  opinion  of  the  C(jurt 
by  special  case.  This  report  was  never  ap- 
proved of  by  the  Intercolonial  railway  com- 
missioners or  by  the  minister  of  railways 
and  canals  under  31  Vict.  c.  13,  §  18.  Held, 
that  assuming  F.  S.  to  have  been  the  chief 
engineer  to  give  the  final  certificate  under 
the  contract,  he  could  give  no  certificate 
for  such  extra  work.  Queen  v.  McGreevy, 
18  Can.  Sup.  Ct.  371. 

10.  forfeitures    for    iiou-per- 

forinnncc. —  In  a  contract  for  the  con- 
struction of  a  section  of  a  railroad,  it  was 
provided  that  if  the  contractors  failed  to 
perform  the  works  within  the  time  agreed 
upon,  July  I,  1871,  the  contractors  would 
forfeit  all  money  then  due  and  owing  to 
them  under  the  terms  of  the  contract,  and 
also  the  further  sum  of  $2000  per  week  for 
all  the  time  during  which  said  work  re- 
mained incomplete  after  tlie  said  July  i, 
1 87 1,  by  way  of  liquidated  damages  for  such 
default.  The  contract  was  not  completed 
till  the  end  of  August,  1S72.  Held,  that  if 
the  crown  insisted  on  requiring  a  decree 
for  the  penalties,  time  being  declared  the 
essence  of  the  contract,  the  damages  at- 
tached, and  the  crown  was  entitled  t<j  a  sum 
of  S2000  per  week  from  July  i,  1871,  till  the 
end  of  August,  1872,  for  liquidated  damages. 
/ones  v.  Queen,  7  Can.  Sup.  Ct.  570,  i  Can. 
E.wh.  360. 

11.  Cuiiipcnsatiun  to  abutters.— 
The  defendant  was  the  owner  of  a  dwelling 
house  and  property  fronting  on  a  public 
higiiway.  In  the  construction  of  a  govern- 
ment railway  the  crown  erected  a  bridge  or 
overhead  crossing  on  a  portion  of  the  high- 
way in  such  a  manner  as  to  obstruct  access 
from  such  highway  to  defendant's  property, 
which  he  had  theretofore  freely  enjoyed. 
Held,  that  the  defendant  was  entitled  to 
compensation  under  the  Government  Rail- 
ways Act  and  the  Expropriation  Act.  Queen 
V.  Malcolm,  2  Can.  Exch.  357. 

The  fact  that  plaintiff  was  present  bat 
took  no  part  in  a  meeting  of  other  persons 
interested  in  the  manner  in  which  crossings 
were  to  be  made  by  a  government  railway, 
did  not  prevent  him  from  recovering  com- 


pensation for  the  construction  of  a  crf)ssing 
which  damaged  his  property.  Queen  v. 
Malcolm,  2  Can.  L."  h.  357, 

The  fact  that  piaintilf  received  payment 
for  the  expropriation  of  land  for  govern- 
ment railway  purposes  does  not  iircvent  his 
recovering  additional  compensation  for  the 
subsequent  construction  of  overhead  cross- 
ings injuring  his  land,  where  it  appeared 
that  there  was  no  intention  to  construct 
such  overhead  crossing  at  the  time  of  the 
original  assessment  of  damages.  Queen  v. 
Malcolm,  2  Can.  Exclu  357. 

12.  Government  ai«l.— Contracting 
for  the  grading  and  fencing  only  of  a  rail- 
road will  not  deprive  a  company  of  the  gov- 
ernment aid  provided  for  by  v'le  statute  34 
Vict.  c.  2,  by  reason  of  a  provision  in  sec- 
tion 3  thereof,  to  the  effect  that  no  such  aid 
should  be  given  to  "any  portion  of  a  rail- 
way for  the  construction  of  which  portion  a 
contract  had  been  entered  into  prior  to 
December  7,  1870."  McKae  v.  Toronto  &> 
N.  R.  Co.,  22  U.  C.  C.P.  I. 

13.  Acts  and  neglli^ence  of  man- 
agers of,  when  bind  the  crown.— 
The  establishment  of  government  railways 
in  Canada,  of  which  the  minister  of  railways 
and  canals  has  the  management,  direction, 
and  control,  under  statutory  provisions,  for 
the  benefit  and  advantage  of  the  public,  is  a 
branch  of  the  public  police  created  by  stat- 
ute for  purposes  of  public  convenience,  and 
not  entered  upon  or  to  be  treated  as  a  private 
and  mercantile  speculation  ;  and  a  petition 
of  right  does  not  lie  against  the  crown  for 
injuries  resulting  from  the  non-feasance  or 
misfeasance,  wrongs,  negligences,  or  omis- 
sions of  duty  of  the  subordinate  officers  or 
agents  employed  in  the  public  service  on 
said  railways.  And  the  crown  is  not  liable 
as  a  common  carrier  for  the  safety  and 
security  of  passengers  using  said  railways. 
Queen  v.  McLeod.  8  Can.  Sup.  Ct.  i ;  revers- 
ing I  Can.  Exch.  365. 

Where  in  his  petition  the  suppliant  al- 
leged in  general  terms  that  the  injuries  he 
received  in  an  accident  on  a  government 
railway  in  the  Province  of  Quebec,  resulted 
from  the  negligence  of  the  servants  of  the 
crown  in  charge  of  the  train,  and  from  de- 
fects in  the  construction  of  the  railway,  an 
order  was  made  for  the  delivery  to  the  re- 
spondent of  particulars  of  such  negligence 
and  defects.  Dube  v.  Queen,  2  Can.  Exch. 
381. 

On  the  trial  of  a  petition  claiming  dam- 
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ages  for  personal  injuries  sustained  in  an 
accident  upon  a  government  railway,  alleged 
to  have  resulted  from  the  negligence  of  the 
persons  in  charge  of  the  train,  tlie  burden 
of  proof  is  upon  the  suppliant.  He  must 
show  aHirmatively  that  there  was  negligence. 
The  fact  of  the  accident  is  not  sufficient  to 
establish  a  prima  facie  case  of  negligence. 
Dube  V.  Queen,  3  Can.  Exch.  147. 

Where  the  injury  occasioned  to  claim- 
ant is  one  that  could  have  been  foreseen  at 
the  time  when  part  of  his  farm  was  taken 
for  the  purposes  of  the  railway,  it  was  dis- 
charged by  an  acquittance  given  to  the 
company,  of  all  damages  resulting  from  the 
expropriation.  Simoneait  v.  Qitecn,  2  Can. 
Exch.  391. 

The  Act  43  Vict.  c.  8  does  not  make  the 
crown  liable  for  the  acts  or  omissions  of  the 
Grand  T.  R.  Co.,  in  respect  of  the  construc- 
tion or  management  by  the  company  of 
such  portion  of  its  railway  in  the  Province 
of  Quebec  as  was  purchased  by  the  crown. 
Simonean  v.  (Jucen,  2  Can.  Exch.  391. 

Tlie  crown  is  not  bound  to  keep  in  repair 
the  boundary  ditches  between  farms  crossed 
by  the  Intercolonial  railway  in  the  Prov- 
ince of  Quebec.  Simoneau  v.  Queen,  2  Can. 
Exch.  391. 

Apart  from  statute  the  crown  is  not  lia- 
ble for  the  loss  or  Injury  to  goods  or  ani- 
mals carried  by  a  government  railway,  oc- 
casioned by  the  negligence  of  the  persons 
in  charge  of  the  train  by  which  sudh  goods 
or  animals  are  shipped.  Lavoie  v.  Queen,  3 
Can.  Exch.  96. 

By  virtue  of  the  several  acts  of  the  par- 
liament of  Canada  relating  to  the  govern- 
ment railways  and  other  public  works,  the 
crown  is  in  such  a  case  liable,  and,  under 
the  Act  50-51  Vict.  c.  16  a  petition  of  right 
will  lie  for  the  recovery  of  damages  result- 
ing from  such  loss  or  injury.  Lavoie  v. 
Queen.  3  Can.  Exch.  96. — DISTINGUISHING 
Queen  v.  McLeod,  8  Can.  Sup.  Ct.  i;  Queen 
V.  McFarlane,  7  Can.  Sup.  Ct.  216. 

The  publication  in  the  Canada  Gazette, 
in  accordance  with  the  provisions  of  the 
statute  under  which  they  are  made,  of  regu- 
lations for  the  carriage  of  freight  on  a  gov- 
ernment railway,  is  a  notice  thereof  to  all 
persons  having  occasion  to  ship  goods  or 
animals  by  such  railway.  Lavoie  v.  Queen, 
3  Can.  Exch.  96. 

Under  and  by  virtue  of  R.  S.  C.  c.  38, 
certain  regulations  were  made  by  the  gov- 
ernor-in-council    whereby  it  was  provided 


that  all  live  stock  carried  over  the  Inter- 
colonial railway  were  to  be  loaded  and  dis- 
charged by  the  owner  or  his  agent,  and  that 
he  assumed  all  risk  of  loss  or  injury  in  the 
loading,  unloading,  and  transportation  of 
the  same.  The  regulations  were,  by  section 
44,  to  be  read  as  part  of  tlie  act,  and  by 
section  50  it  was  enacted  that  the  crown 
should  not  be  relieved  from  liability  by  any 
notice,  condition,  or  declaration  where  dam- 
age arose  from  the  negligence,  omission,  or 
default  of  any  of  its  officers,  employes,  or 
servants.  Held,  tliat  the  regulations  did 
not  relieve  the  cnjwn  from  liability  where 
such  negligence  was  shown.  Lavoie  v. 
Queen,  3  Can.  Exch.  96. 

14.  Liiiiitiilion  ofsiiit.sn{;niiist  ofli- 
cerH  ami  a^'i'iitM. — Section  logof  the  Gov- 
ernment Railway  Act  of  18S1  (44  Vict.  c. 
25)  provides  that  "  No  action  shall  be 
brought  against  any  offict  •,  employe,  or  ser- 
vant of  the  department  (railways  and 
canals)  for  anything  done  by  virtue  of  his 
office,  service,  or  employment,  except  within 
three  months  after  the  act  tommitted,  and 
upon  one  month's  previous  notice  in  writ- 
ing," Held,  that  a  contractor  with  the  min- 
ister of  railways  and  canals,  as  represent- 
ing the  crown,  for  the  construction  of  a 
branch  of  the  Intercolonial  railway,  is  not 
an  "  employe  "  of  the  department  within  this 
section.  Kearney  v.  Oakes,  18  Can.  Sup. 
Ct.  148  ;  reversing  20  Nov.  Sc.  30. 

15.  Decisions  relating  to  particu- 
lar rail\vay.s.— On  August  2,  187S.  H..  C. 
&  F.  were  contractors  for  the  construction  of 
a  portion  of  the  Canada  Pacific  railway,  the 
contract  providing  that  in  case  the  contract 
was  assigned  without  the  consent  of  the 
government,  the  works  could  be  taken  out 
of  the  contractors'  hands  and  they  should 
have  no  further  claim  for  payment  in  re- 
spect to  the  works  performed.  H.,C.  &  F. 
afterwards  took  S.  &  R.  in  as  partners  in 
the  work,  and  on  June  30,  1879,  assigned  the 
contract  to  them.  On  July  25,  1879,  the 
contract  with  H.,  C.  &  F.  was  canceled  by 
order  in  council,  because  satisf-actory  prog- 
ress had  not  been  made  with  the  work  ;  and 
on  being  informed  by  S.  &  R.  that  the  con- 
tract had  been  transferred  to  them,  an  order 
was  passed  stating  that  the  government 
had  never  consented  to  the  assignment,  and 
that  the  contractors  be  notified  that  the 
contract  was  taken  out  of  their  hands  and 
annulled.  On  a  petition  of  right  filed  by 
H.,  C.  cS:  F.  and  S.  &  R.  for  damages  for 
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breach  of  contract— //('A/,  that  there  was 
no  evidence  of  a  ijindiii)^  assent  on  the  p.irt 
of  the  crown  to  assis^nmcnt  of  the  contract 
to  S.  &  K.,  who  tlierefore  wero  not  entitled 
to  recover;  and  that  M.,  C.  <S:.  1'.  the  orij.?- 
iiial  contract(jrs,  by  assigninj^  their  ontrart, 
put  it  in  tlie  power  of  the  goven.  lient  to 
rescind  the  contract  absolutely,  'vliich  was 
done  by  the  order  in  council,  and  unrler 
the  contract  could  not  recover  either  for 
the  value  of  work  actually  done,  the  loss  of 
pr()S[)ective  dainarjes,  or  the  reduced  value 
of  the  plant.  (Jiirfit  v.  Smith,  10  Can.  Sup. 
a.  I  ;  mu'i-sini^  i  Can.  E.vc/i.  376. 

The  Windsor  «&  A.  Ry.  Co.  leased  from 
the  government  for  twenty-one  years  the 
Windsor  Branch  Ry.,  together  with  certain 
running  powers  over  the  trunk  line  of  the 
Intercolonial.  Some  five  years  later  B., 
the  governiTient  superintendent  of  railways, 
claiming  authority  under  act  of  Canada, 
37  Vict.  c.  16,  passed  with  reference  to  the 
Windsor  Branch  Ry.,  ejected  the  W.  &  A. 
Ry.  from  the  possession  of  the  W.  Branch 
Ry.  and  turned  it  over  to  the  Western  C. 
Ry.  In  a  suit  by  the  W.  &  A.  Ry.  against 
the  W.  C.  Ry.  for  recovery  of  possession, 
etc.,  the  judicial  committee  of  the  privy 
council  held  that  37  Vict.  c.  16.  did  not 
extinguish  their  right  and  interest  in  the 
Windsor  Branch  under  the  lea.se.  On  a 
petition  of  right  being  filed  claiming  indem- 
nity for  the  damage  sustained  by  the  failure 
of  the  crown  to  perform  said  agreement,  the 
exchequer  court  held  that  the  taking  pos- 
session of  the  road  by  an  officer  of  the 
crown  under  the  assumed  authority  of  an 
act  of  parliament  was  a  tortious  act  for 
which  a  petition  of  right  did  not  lie.  Held, 
on  appeal,  that  the  crown  by  the  answer  of 
the  attorney-general  did  not  set  up  any 
tortious  act  for  which  it  claimed  not  to  be 
liable,  but  alleged  that  it  had  a  right  to  put 
an  end  to  the  contract  and  did  so,  and  that 
the  action  of  the  crown  and  its  officers, 
being  lawful  and  not  tortious,  they  were 
justified.  But  as  the  agreement  was  still  a 
continuous,  valid,  and  binding  agreement  to 
which  they  had  no  right  to  put  an  end,  this 
defense  failed.  Therefore  the  crown,  by  its 
officers,  having  acted  on  a  misconception  of 
its  rights,  and  wrongfully,  because  contrary 
to  the  stipulations  of  their  agreement,  but 
not  tortionsly  in  law,  evicted  the  suppliants, 
and  so,  though  unconscious  of  the  wrong, 
by  such  breach  became  possessed  of  the 
suppliants'  property,  the  petition  of  right 


would  lie  for  tlu;  restitution  of  such  prop- 
erty and  for  damages.  l\'inif.<or  &^  .1.  A", 
Co.  V.  (Juccn,  10  Can.  Sup.  Ct.  335  ;  inwrsi/i]^ 
I  Can.  E.xcli.  380. 

Bri(jr  to  the  filing  of  the  petition  of  right, 
the  suppliants  sued  the  W.  C.  Ry.  for  I  lie 
recovery  of  the  iKJSsession  of  the  Windsor 
Branch,  and  fur  moneys  received  by  tliein 
for  the  freight  or  passengers  o\\  saifl  railway 
since  it  came  into  their  possession,  and  ob- 
tained judgment  for  the  same,  but  were  not 
paid.  The  jiidginent  in  (|uesti()!i  was  not 
pleaded  by  the  crown,  but  was  jiroverl  on 
the  hearing  by  the  record  of  the  c;ise  in  the 
supreme  court.  //(■/(/,  per  Ritchie,  C.j., 
and  Taschereau,  J.,  th.it  the  suppliants 
could  not  recover  iigainst  the  crown,  as 
damages  for  bre.ich  of  contract,  what  they 
claimed  and  had  judgment  for  as  flamages 
for  a  tort  committed  by  the  Western  C. 
Ry.,  and  in  this  case  there  was  no  n«9essity 
to  plead  the  judgment;  per  FonrniiT  and 
Henry,  JJ.,  that  the  suiipliants  were  antitlesJ 
to  damages  for  the  time  they  were  by  t!ie 
action  of  the  government  deprived  of  the 
possession  and  use  of  the  road  to  the  date 
of  the  filing  of  their  petition  of  right.  Wind- 
sor iS"*  A.  R.  Co.  V.  (Juccn,  10  Can.  Sup.  Ct. 
335  ;  reversing  i  Can.  Exch.  380. 
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Approval  of  statutes  by,  see  Statutes,  2. 
Mandamus  to,  see  Ma.miamus,  22. 


GRADE. 

Change  of,  at  street  crossing,  damages  to 
abutting  owner,  see  Crossi.ng  oi'  Streets 
AND  Hk;iiwavs,  111). 

Construction  cf  larm  crossings  under,  see 
Fau.m  CuorsiN(;s,  8. 

Crossing  of  railways  at,  see  Crossi.ng  ok 
Railroais,  <>2-«8. 

Of  street,  changing,  in  construction  of  steam 
railway,  see  Streets  and  Highways, 
152-1  «0. 

Right  of  company  to  fix,  see  Elevated  Rail- 
ways, 27. 


GRADE  CROSSINGS. 

Liability  of  lessee  road  for  defects  in,  see 
Leases,  Ere,  <J5. 

Power  of  commissioners  to  abolish,  see  Rail- 
way Commissioners,  2  I . 

Under  statutes  of  the  several  states,  see 
CRossiNr;  OF  Streets  and  Highways, 
80-113. 
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GRAIN. 

Contract  as  to  amount  of,  to  be  handled,  sec 

Dl.KVAIoKS,    1  I. 

Discrimination  in  receiving  and  delivering, 

sec  Dim  KIMINATliiN,  5U. 
Duty  to  deliver,  by  elevator  company,   seu 

Ll.KVAlOKP,  0-l>. 


GRANTS. 

Generally,  stc  Land  (iuANis. 

Acquiring  title  to  right  of  way  by,  sec  Riciit 
Di-  Way,  r». 

Distinguished  from  casements,  sec  Ease- 
mi;  n  is,  '2. 

From  government,  lands  held  under,  when 
subject  to  taxation,  sec  Taxaiihn,  1 IJI- 
1154. 

—  legislature  to  lay  tracks  in   streets,  see 

Sthiki'  Kaii.wavs,  7-15. 
Of  charters,  sec  Ciiakikks. 

—  exemption  from  taxation  must   be  clear 

and  explicit,  sec  Tana i ion,  145. 

—  franchise  to  lay  tracks  in  streets,  repeal  of, 

sec  .Stkkkc  Kaii.wavs,  liO-ti8. 

—  land  under  water,  sec  RirAiiiAN  Riciiis,  7. 

—  power  to  exercise   right  of  eminent   do- 

main to  be  strictly  pursued,  see  Eminent 

Dn.MAIN.  «;j. 

—  right  of  way,  see  Emi.nent  Do.main,  H)1- 

i£iiii,  iiii:t. 

by  guardian,   sec    Guardian  and 

Ward,  I . 
over  public  lands,  construction  of, 

sec  I'lniiic  Lands,  HH,  tiU. 
Power  of  cities  to  make,  see  Municipal  Cor- 

roKAlIONS,  a. 

To  steam  roads  to  occupy  streets,  see  Streets 

AND  iiii;iiwAYs,  mt-ior*. 

—  use  streets  for  electric  railway,  see  Elec- 

tric Railways,  2, !{. 


GROSS  NEGLIGENCE. 

Generally,  slc  NK(;i.iiiKNci;. 

Allegation  of,  sec  Animals,  Inji  riks  to,  ,'143. 

Exemplary  damages  in  cases  of,  sec  Cakkiac.k 

<i|    l'ASSKN<iKKS,  (Ctit  ;    l)A>IAiiKS,  U7. 

Exemption  from   liability   for,   in  free  pass, 

SIC  I'assks,  i{4. 
Existence  of,  when  question  of  fact,  see  Nkg- 

I.IIII-.NIK,  HH, 

Failure  to  give  signals,  when  deemed  to  be, 

sec  CRKssiNds,  Injuries,  Kic,  at,  I:{5. 

Limitation  of  liability  for,  sec  Kills  ok  Ladinc;, 
<IJI ;  C'ARKiAdK  oi-  Mkri.iiam)|si;,  450  ; 
Carriage  ok  I'asslnokks,  JW4  ;  Limita- 
tion UK  Liaiiii.h'y,  tJO. 

to  cases  of,   see  CARRiAciK  OK   Live 

SrocK.  78. 

Of  company,  as  to  stock  on  track,  see  Ani- 
mals, Injikils  ix',  ;J7,  50,  (U). 

—  fellow-servant,   liability   for,  slc   Fellow- 

SERVAN'IS,  5JJ. 

—  person  injured,   rule  as  to,  sec  Co.ntriiui- 

I'oKV  Nlci.icenii:,  iiii. 

—  vice-principal,  liability  of  company  for,  see 

Fi:i.Low>i;i<VANrs,  Wti. 

Punitive  damages  not  recoverable  except  in 
cases  of,  sec  Ukatii  isy  Wrongkll  Act, 
420. 

Recovery  notwithstanding  contributory  neg- 
ligence in  cases  of,  sec  'Iklslasslks,  1n- 

JUKIKS    TO,     I   15i. 

Sufficiency  of  evidence  to  prove,  sec  Animals, 

Injuriks  to,  45;I. 
When  presumed,  see  Animals,  Injuries  to, 

482. 


GROSS  RECEIPTS. 

Taxation  of,  see  Inikrstate  Commerce,  11)5- 
198;  Revenue,  7;  Taxation,  J>8. 


GRAVEL. 

Reservation  of  right  to  dig,  see  Deeds,  46. 
Right  to  enter  to  dig,  under  Canadian  stat* 
utes,  see  Eminent  Domain,  12  lO. 


GROUND  RENTS. 

Contract  for,  see  Lani  lord  and  Tenant,  8. 


GROUP  RATES. 
When  just   and   reasonable,  see  Interstate 
Commerce,  4J). 


GRAVEL  ROADS. 

Right  of  railways  to  cross,  see  Crossing  of 
Streets  AND  Highways,  8. 


GRAVEL  TRAINS. 

Carriage  of  passengers  on,  sec  Carriage  of 
Passengers,  2f>f>. 


GROWING  CROPS. 

Opinion  of  witness  as  to  value  of,  see  Wit- 
nesses, 112. 

See  also  Crops. 


GRIPMAN. 
Of  cable  car,  care  required  from,  see  Cab:  ' 

RilLWAYS.  14. 


GUARANTY. 
By  company,  of  seller's  title  to  stock,  see 

Stock,  73. 
—  one  company  of  another's  lease,  see  Leases, 

etc..  15. 
Cancellation  of  contract  of,  see  Equity,  13. 
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Of  bonds  by  directors,  see  Hdnds,  14. 

—  competency  of  fellow-servants,   see    Fei. 

l,t)\V   SI  KVANIS,     I4<). 

—  dividends,  see  I)i\'iiikni)s,  8. 

Ultra  vires  contracts  of,  see  Ultra  Vires,  m. 

What  are  original  undertakings  within  mean- 
ing of  statute  of  irauds,  »ec  Contkacis, 
20. 

When  raises  an  estoppel,  see  Estopi>kl,  34. 

1.  GtMicrully.— A  company  chartered 
with  the  usual  powers  cannot  guarantee  the 
|)ayiuciit  of  the  expenses  of  a  musical  fes- 
tival, although  it  was  held  under  a  reasona- 
able  belief  that  it  would  increase  the  busi- 
ness of  the  company  and  therefore  be  of 
pecuniary  benefit.  Davis  v.  Old  Colony  A', 
Co.,  3  Am.  t^  •/i'tC.  A'.  Ctis,  543,  131  A/ass. 
25S,  41  yhii.  A'('/.  221. 

2.  Htuliito  «»l"  Iniuds.— A  guaranty  of 
the  solvency  oi  notes,  made  by  a  i)arty  who 
paid  the  notes  to  a  contractor  for  work  done 
for  such  party  by  the  ctjntractor,  on  a  con- 
tract U)  pay  him  in  the  notes  of  otiiers,  to 
be  made  good  if  insolvent,  is  not  a  promise 
to  pay  the  debt  of  anotiier,  and  therefore  Is 
not  within  the  statute  of  frauds.  Mobile  &" 
G,  A'.  Co.  V.  Jo/ics,  57  Ga.  19S. 

3.  (jriiaranty  of  payiiiciit  of  divi- 
dends.— A  railroad  c<jmpany  having,  under 
its  charter,  powers  "to  do  all  lawful  acts 
properly  incident  to  a  corporation,  and 
necessary  and  j)roper  to  the  transaction  of 
the  business  for  which  it  was  incorporated," 
and  "such  additional  powers  as  may  be 
convenient  for  the  flue  anrl  successfid  exe- 
cution of  the  powers  granted  "  in  its  charter, 
has  not  the  authority — in  the  absence  of 
any  cxiilicit  grant  of  such  power — to  guar- 
antee a  specified  dividend  on  its  stock,  as  a 
piemium  to  induce  a  subscriber  to  take 
it,  althougii  the  guaranty  may  have  been 
made  in  part  consideration  of  necessary 
services  to  be  rendered  for  the  company  by 
the  subscriber.  Meniphia  G.  &•  E.  Co.  v. 
Memphis  &*  C.  K.  Co.,  30  Am.  &^  Eng.  R. 
Cas.  522,  85  Tenn.  703,  4  Am.  St.  Rep.  798,  5 
S.  \V.  Rep.  52. 

Where  a  land  company  guarantees  a  cer- 
tain annual  dividend  on  the  stock  of  a  rail- 
road, and  subsequently  both  companies  be- 
come insolvent,  the  holders  of  such  stock 
are  entitled  to  prove  claims  against  the  land 
company  to  the  amount  of  the  par  value  of 
their  stock.  Tod  v.  Kentucky  Union  Land 
Co.,  57  Fed.  Rep.  47. 

4.  of  payment  of  note. — A  bond 

executed  under  the  seal  of  a  railroad  and 


I 


purporting  to  guarantee  the  payment  of  n 
note  at  a  place  and  time  ditlerent  from  that 
specified  in  tile  note,  and  r('<piiring  ili.it  the 
note  sli.)uld  only  be  transferred  with  the 
bond,  IS  not  such  ;i  guaranty  c)f  the  iK^te  as 
would  pass  the  legal  title  thcielo  so  as  to  cut 
olT  the  efpiities  of  the  maker.  J\\/:  v. 
Rlis'/t,  37  ///•  3 '7. 

A  railroad  company,  through  its  treasur<'r, 
executed  a  promissory  note  for  the  purpose 
of  raising  money,  payable  to  the  order  of 
the  treasurer,  which  tin-  defendants,  ccrt.-iin 
otlicers  of  the  compuny,  by  an  indorsement 
thereon,  guararVeed.  Jfeld,  that  the  con- 
tract of  guaranty  was  not  with  the  ])ayee  of 
the  note,  but  with  the  first  holder  for  value 
who  took  the  note  with  the  guaranty  upon 
it;  and  the  contract  is  to  be  inter|)ret('d  as  if 
when  plaintiff  paid  tiii!  money  to  the  cor- 
poration, all  the  parties  were  iirescnt,  and 
then  signed  and  delivered  the  note  and 
guaranteed  it.  Jones  v.  Dmu,  26  Am.  &^ 
En}i.  R.  Ciis.  98,  142  .]/iiss.  130,  7  X.  E.  Rep. 
839.  See  also  Ualdivin  v.  Dow,  1 30  Mass. 
416. 

In  such  cases  it  is  sufficient  to  satisfy  the 
statute  of  frauds  if  the  guaranty  shows  who 
the  parties  to  the  contract  are  by  descrip- 
tion instead  of  by  name;  and  if  the  prom- 
isor or  the  promisee  is  described  instead 
of  named,  parol  evidence  is  admissible  to 
apply  the  description  and  identify  the  per- 
son who  is  meant.  Jones  v.  Dmv,  26  .,-//;/. 
&•  Eng.  R.  Cas.  98,  142  Mass.  130,  7  N.  E. 
Rep.  839.  See  also  Jialdiuin  v.  Do^v,  130 
Mass.  416. 

5.  of  payment  <»f  prollt.s.— The 

directors  of  a  railway  company  have  no 
power,  for  the  purpose  of  increasing  the 
traffic,  to  guarantee  certain  profits  and  to 
secure  the  capital  of  an  intended  steam- 
packet  company,  which  was  to  act  in  con- 
nection with  the  railway.  Colman  v.  East- 
ern Counties  R.  Co.,  10  Keav.  i,  11  Jur.  74, 
16  L.  J.  Ch.  73. 

O.  of  payment  of  subscriptions. 

— A  guaranty  to  make  good,  to  a  certain 
amount,  any  deficit  in  the  payment  f)f  cer- 
tain subscriptions  to  the  capital  stock  of  a 
railroad  company,  is  binding  as  to  the  valid 
subscriptions  only,  having  been  based  upon 
the  assumption  that  the  subscriptions  had 
been  made,  and  that  they  were  valid.  Se- 
dalia,  IV.  &>  S.  R.  Co.  v.  Swit/i,  27  Mo.  App. 
371.  Wilson  V.  Adams  Exp.  Co.,  27  Mo. 
App.  360.— Distinguishing  Price  v.  Os- 
wego &  S.  R.  Co.,  50  N.  Y.  213. 
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7.  Giinrnnty  of  pnj'inciit  of  bonds, 
generally.* — Where  one  company  guaran- 
tees the  bonds  of  another  and  the  guaranty 
is  partly  performed,  as  by  the  payment  of 
interest  for  a  time,  to  that  extent,  at  least, 
a  mortgage  executed  to  indemnify  the  guar- 
antor company  cannot  be  held  void  on  the 
ground  tliat  the  guaranty  was  «//;•<?  7>//t's. 
Maco'i  iS«  A.  R.  Co.  v.  Georgia  K.  Co.,  i  Am. 
&^  Eiig.  R.  Cas.  378,  63  Ga.  103. 

Wiiere  one  company  guarantees  the 
bonds  of  another,  the  act  of  the  guarantor 
is  a  distinct  contract  and  may  be  binding 
independently  of  the  validity  of  the  bonds. 
Zahriskit'  v.  Cleveland,  C.  &>  C.  R.  Co.,  23 
How.  (U.  S.)  3S1.— Applied  in  Humphreys 
V.  St.  Louis,  I.  M  it  S.  R.  Co.,  37  Fed.  Rep. 
307:  Tod  V.  Kentucky  Union  Land  Co.,  57 
Fed.  Rep.  47;  Connecticut  Mut.  L.  ins.  Co. 
V.  Cleveland,  C.  &  C.  R.  Co.,  26  How.  Pr. 
(N.  Y.)  225.  Quoted  in  Toppan  v.  Cleve- 
land, C.  &  C.  R.  Co.,  I  Flipp.  (U.  S.)  74.— 
Connecticut  Mut.  L.  Ins.  Co.  v.  Clei/eland,  C. 
G^  C.  R.  Co.,  26  Ho-M.  Pr.  {N.  F.)  225,41 
Barb.  9;  affirming  23  Ho7u.  P: .  180. 

A  city  issued  its  bonds  in  aid  of  a  railway, 
which  the  company  guaranteed.  Subse- 
quently the  company  consolidated  with  an- 
other, and  the  part  of  the  road  for  which 
the  bonds  were  issued  was  sold  to  a  third 
corporation,  which  in  turn  sold  it  to  defend- 
ant. Held,  that  the  liability  upon  the  guar- 
anty became  a  part  of  the  indebtedness  <.A 
the  first  consolidated  company,  and  the  de- 
fendant did  not  become  liable  therefor  in 
purchasing  the  road.  Wright  v.  Mihvankee 
&^  .St.  P.  R.  Co..  25  IVis.' 46.— Followed 
IN  Gilmpn  v.  Sheboygan  &  F.  du  L.  R.  Co., 
37  Wis.  317. 

8.  power  to  guarantee  bonds. 

— Where  a  railroad  is  authorized  by  the 
laws  of  the  state  to  issue  its  own  bonds  to 
raise  money  to  build  a  road,  it  may  guar- 
antee the  bonds  of  municipal  corporations 
issued  to  aid  the  road.  Chicago.  R.  I.  iS^  P. 
R.  Co.  V.  Ho7vard,  7  Wall.  {(/.  S.)  392.— 
Followed  in  Tod  7/.  Kentucky  Union 
Land  Co.,  57  Fed.  Rep.  47 — Evans  v. 
Cleveland  &•  P.  R.  Co.,  2  Pittsli.  {Pa.)  483. 

A  business  corporation  having  the  power 
to  execute  negotiable  paper  may  obligate 
itself  as  a  surety  or  guarantor.  If  such 
a  corporation  receive  commercial  paper  or 
bonds  in  due  course  of  business,  in  trans- 


*  Guaranty  of  bonds  of  another  company,  va- 
lidity of,  see  note,  26  Am.  &  Eng.  R.  Cas.  105. 


ferring  the  same  it  may  lawfully  obli- 
gate itself  as  indorser  or  guarantor.  Such 
a  contract  is  a  new  and  independent  one 
and  rests  upon  a  sufficient  consideration,  if 
entered  into  as  a  legitimate  means  of  in- 
creasing the  value  of  the  paper.  Tod  v. 
Kentucky  Union  Land  Co.,  57  Fed.  Rep.  4.7. 
—  Following  Chicago,  R.  \.  &  P.  R.  Co. 
V.  Howard,  7  Wail.  (U.  S.)  392. 

An  incorporated  land  company  which  has 
the  power  to  execute  negotiable  paper,  '.nd 
which  has  for  its  object  the  building  of  a 
railroad  to  develop  certain  mining  and  tim- 
ber lands,  may  guarantee  the  bonds  and  the 
interest  on  the  stock  of  the  railroad  for  the 
jiurpose  of  raising  money  to  complete  the 
railway.  Tod  w  Kentucky  Union  Land  Co., 
57  Fed.  Rep.  47.— Applying  Low  v.  Cali- 
fornia Pac.  R.  Co.,  52  Cai.  53;  Smead  v. 
Indianapolis,  P.  &  C.  R.  Co.,  1 1  Ind.  104; 
Zabiiskie  v.  Cleveland,  C.  .*!;  C.  R.  Co.,  23 
How.  (U.  S.)  381.  Approving  Ellernutn  v. 
Chicago  J.  R.  cS:  U.  S.  Co.,  49  N.  J.  Eq.  217, 
23  Atl.  Rep.  292.  Quoting  Green  Bay  & 
M.  R.  Co.  V.  Union  Steamboat  Co.,  107  U. 
S.  98,  2  Sup.  Ct.  Rep.  221. 

Such  land  company  was  authorized  to 
form  "a  temporary  or  permanent  consolida- 
tion with  any  railway  company,"  and  while 
the  temporary  consolidation  existed,  the  rail- 
way company  executed  and  delivered  to  the 
land  company  its  second  mortgage  bonds. 
Subsequently,  the  provision  in  the  charter 
allowing  the  consolidation  was  repealed. 
Held,  that  this  did  not  prevent  the  land 
company  from  continuing  the  consolida- 
tion, or  from  guaranteeing  the  bonds  of  the 
railroad.  Tod  v.  Kentucky  Union  Land  Co., 
57  Fed.  Rep.  47. 

A  corporation  having  power  to  take  and 
dispose  of  the  securities  of  another  corpo- 
ration may  guarantee  their  payment  if  it 
disposes  of  them  to  another  party  in  pay- 
ment of  its  own  debt;  if  it  buys  property 
subject  to  a  mortgage  securing  bonds,  it 
may  guarantee  the  payment  thereof  if  said 
guaranty  is  taken  as  payment  pro  tanto  of 
its  debt;  the  two  transactions  are  the  same 
in  result,  and  mere  routine  of  action  cannot 
affect  validity.  Filer  man  v.  Chicago  J.  R. 
&•  U.  S.  Co.,  49  A'.  /.  Ff.  217,  23  Atl.  Rep. 
287. 

Where  a  statute  authorizes  two  or  more 
connecting  roads  to  enter  into  any  arrange- 
ment to  aid  in  the  construction  of  another 
road  by  subscribing  to  its  capital  stock,  or 
otherwise,  it  authorizes  them  to-  guarantee 
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the  bonds  of  the  aided  corporation.  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Cleveland,  C.  &• 

C.  K.  Co.,  26  Ho7a.  Pr.  (A'.  1'.)  225,  41  Barb. 
9;  ajjirniim;  23  H01.V.  Pr.  180. 

n.,  a  railroad  company,  under  its  corpo- 
rate seal,  and  the  signature  of  its  president, 
and  the  attestation  of  its  secretary,  guar- 
anteed the  payment  of  interest  upon  the 
bonds  issued  by  C,  another  railroad  com- 
pany, and  for  a  number  of  years  acauiesced 
in  the  guaranty  ;  it  then  refused  to  pay  fur- 
ther. D.,  a  holder  of  some  of  the  bonds, 
brought  suit  against  B.  to  recover  instal- 
ments of  interest  due.  On  the  trial,  15.  set 
up  the  defense  that  it  had  never  authorized 
the  guaranty;  the  verdict  was  in  favor  of 

D.  Held,  that  the  evidence  of  the  author- 
ity of  the  company  to  make  tiie  guaranty 
was  sufTicient  to  justify  the  finding.  Catn- 
dcn  vSn-  a.  R.  Co.  V.  Coxe,  {Pa.)  26  Am.  &^ 
Eiig.  R.  Cas.  102. 

0. coiisirtovatioii  ol"  the  ffiiar- 

asity. — If  a  guaranty  be  of  a  prior  debt  or 
contract,  there  must  be  some  good  con- 
sideration received  by  the  guarantor ;  but 
where  the  guaranty  is  of  the  payment  of  a 
negotiable  coupon  railroad  bond  made  be- 
fore its  delivery,  the  same  consideration 
which  uphr)lds  the  bond  upholds  the  gnar- 
aiitv.  Toppan  v.  Ckmeland,  C.  &'  C.  R.  Co., 
1  FUpp.  {U.  S.)  7' 

.\nd  in  such  case,  if  the  guaranty  be  gen- 
eral, it  is  negotiable  the  same  as  the  bond 
on  which  it  is  indorsed.  Toppan  v.  Clexie- 
I'.uid,  C.  ^S^»  C.  R.  Co.,  I  Flipp.  {C.  S.)  74. 

Where  a  guaranty  of  railroad  bonds  is 
made  by  an  indorsement  thereon  using  the 
WMi'.s,  "for  value  received,"  it  expresses  a 
r-ulVicient  consideration  on  its  face.  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Clrocland,  C.  &» 
C.  R.  Co.,  26  Ho7if.  Pr.  {X.  Y.)  225,  41  Bar/>. 
9  ;  affirmiitg  23  Ihnu.  Pr.  iSo. 

Where  connecting  roads  are  of  difTcrcnt 
gauges  and  one  guarantees  the  bonds  of  the 
other,  an  agreement  by  the  guarantee  com- 
pany to  change  the  gauge  of  its  road  to  that 
of  the  guarantors,  for  the  purpose  of  through 
traffic,  is  a  sufficient  consideration  to  sup- 
port the  guaranty.  Zabriskie  v.  Cleveland, 
C.  &>  C.  R.  Co.,  23  llo7(>.  ([/.  S.)  381. 

10.  ri^lits  of  Inmsi  lirte  Iiohl- 

<'r.s. — Where  a  company  files  a  bill  to  have 
canceled  its  guaranty  of  the  bonds  of  an- 
other company  on  the  ground  of  illegality 
and  fraud,  the  bill  is  not  demurrable  for 
failing  to  show  that  defendants  are  not  bona 
fide  holders  for  value.  In  such  case  it  would 
5  D.  R.  D.— 67. 


devolve  upon  the  defendants,  wlio  were  in- 
dorsors,  to  show  that  they  were  bona  fide 
holders,  if  fraud  or  illegality  in  the  incep- 
tion of  the  bonds  was  stated.  Louisville, 
N.  A.  6-  C.  R.  Co.  V.  Ohio  Valley  I.  &-  C. 
Co.,  57  Fed.  Rep.  42. 

By  the  Vermont  statute,  only  bills  and 
notes  are  negotiable,  and  not  a  guaranty  of 
a  bond  or  coupon,  although  such  bond  or 
couDon  should  be  negotiable;  and  in  an  ac- 
tion by  a  bona  fide  transferee  of  the  bonds 
or  coupons  upon  the  guaranty,  the  guar- 
antor may  make  any  defense  to  the  action 
that  he  could  have  made  if  the  suit  had 
been  brought  by  the  original  payee.  East- 
ern ToTjnships  Rani:  v.  St.  Johnsbury  &>  L. 
C.  R.  Co.,  40  Am.  iS>»  Fng.  R.  Cas.  566,  40 
Fed.  Rep.  423. 

One  railroad  company  guaranteed  the 
bonds  of  a  connecting  road  for  the  purpose 
of  enabling  it  to  build  its  road.  Held,  that 
the  contract  of  guaranty  upon  its  face  was 
such  as  the  company  had  power  to  make, 
and  the  fact  that  it  was  not  authorized  by 
its  charter  could  not  aflect  the  right  of  a 
bona  fide  holder  without  notice,  it  being 
within  the  general  powers  of  the  comjKuiy 
to  sell  and  guarantee  bonds  where  the  gen- 
eral agent  of  the  company  had  represented 
in  the  sale  of  the  bonds  that  it  wasvvitliin  its 
powers.  Madison  &•  I.  R.  Co.  v.  Xor:<'ith 
Sav.  Soc,  24  Ind.  457.  Atchison,  T.  &^  S.  F. 
R.  Co.  v.  Fletcher.  24  Am.  <S>»  Eng.  R.  Cas. 
34,  35  A'an.  236,  10  Pac.  Rep.  596. 

11. pleading  in  actions.— Where 

a  general  s..atute  authorizes  a  railroad  com- 
pany to  guarantee  the  bonds  of  another 
company,  but  no  such  power  exists  in  its 
charter,  in  suing  upon  the  guaranty  it  is 
not  necessary  to  plead  the  authority  of  the 
'  ompany  to  make  the  guaranty.  Toppan  v. 
Cleveland,  C.  &^  C.  R.  Co.,  i  Flipp.  ( U.  S.)  74. 

Where  a  b<md  holder  sues  a  companv  guar- 
anteeing the  bonds  of  another,  averments  in 
the  declaration  "  that  the  guaranty  was  duly 
signed  by  the  defendant  through  its  presi- 
dent, who  was  authorized  to  execute  the 
same,  and  was  afterward  "  on  a  day  named 
"  duly  ratified  and  confirmed  by  the  stock- 
holders of  the  company,"  are  sullicient.  where 
the  statute  authorizes  such  guaranty  to  be 
made  only  after  assented  to  by  a  two-thirds 
vote  of  the  stockholders  at  a  meeting  called 
for  the  purpose.  Toppan  v.  Cle^'eland,  C. 
<S-  C  A'.  Co.,  I  Flipp.  ( U.  S.)  74. 

12.  Guaranty  of  payment  of  inter- 
est on  bonds.— Under  the   N.  Y.  Act  of 
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1850,  ch.  172,  corporations  were  authorized 
to  contract  for  the  payment  of  more  than 
7  per  cent,  interest ;  and  such  contracts  be- 
ing binding  on  a  corporation  itself,  are  bind- 
ing upon  its  guarantors.  Rosa  v.  Biittcrfield, 
33  N.  Y.  665. 

Where  one  company  guarantees  the  bonds 
of  another,  and  is  afterwards  sued  on  the 
guaranty,  a  complaint  stating  that  the 
bonds  were  indorsed  on  their  face,  showing 
that  payment  of  the  interest  was  guaranteed 
by  the  defendant  and  secured  by  a  lien  on 
the  road,  and  that  defendant  requested  the 
statement  to  be  made  that  it  had  guaran- 
teed the  interest,  and  had  leased  the  road, 
with  full  knowledge  of  the  facts,  and  that 
the  purchase  of  the  bonds  had  been  induced 
thereby,  is  sufficient,  on  demurrer,  to  show 
that  defendant  guaranteed  the  payment. 
Opdkye  v.  Pacffic  K.  Co.,  3  Dill.  ( U.  S.)  55. 

13.  of  payiiiciit    of    interest 

coupons. — A  statute  which  forbids  a  rail- 
road company  to  issue  its  notes  or  bonds  in 
sums  less  than  §100  does  not  preclude  a 
company  from  executing  a  guaranty  to 
"pay  the  interest  upon  the  within  bond  as 
specified  in  the  interest  coupons  thereto 
attached,"  although  the  interest  in  each 
coupon  be  less  than  gioo,  such  guaranty 
not  being  a  separate  promise  to  pay  each 
coupon,  but  a  guaranty  to  pay  the  whole 
interest  to  become  due  on  the  bond.  East- 
ern ToTvnships  Bank  v.  Sf.  Johnsbitry  &'  L. 
C.  R.  Co.,  40  Am.  &^  Kitff.  K.  Cas.  566,  40 
Fed.  Rep.  423.— Distinguishing  Thomas 
V.  West  Jersey  R.  Co.,  loi  U.  S.  71 ;  Penn- 
sylvania R.  Co.  V.  St.  Louis,  A.  &  T.  H.  R. 
Co.,  118  U.  S.  290,630,6  Sup.  Ct.  Rep.  1094; 
Oregon  R.  &  N.  Co.  v.  Oregonian  R.  Co., 
130  U.  S.  1,9  Sup.  Ct.  Rep.  409. 

Defendant,  in  pursuance  of  an  agreement 
with  the  B.,  H.  &  E.  R.  Co.,  guaranteed  the 
payment  of  the  interest  coupons  to  the 
bonds  of  the  latter  corporation,  a  written 
guaranty  thereof  being  indorsed  upon  each 
bond.  Defendant  subsequently  became 
possessed  of  said  bonds  and  transferred  a 
portion  of  them,  with  the  coupons  and 
guaranties,  to  plaintiffs'  testator  for  value. 
In  an  action  upon  the  guaranties — /irld, 
(Allen,  J.,  dissenting)  that  even  if  the  guar- 
anties when  made  were  ultra  vires,  and 
therefore  not  binding,  defendant  having 
transferred  the  bonds  with  the  guaranties 
thereon  uncanceled,  it  was  to  be  presumed 
that  they  were  intended  to  he,  and  were, 
taken  by  the  purchaser  as  additional  secu- 


rity and  as  part  of  the  purchase  ;  that  they 
were  to  be  treated  as  if  written  at  the  time 
of  the  transfer ;  and  so  treating  them,  it 
was  immaterial  that  the  true  consideration 
was  not  expressed  therein.  Arnot  v.  Eric 
R.  Co.,  67  N.  V.  315,  15  Am.  Ry.  Rep.  133; 
affirmitig  5  Hun  608. 


GUARD  RAILS. 

At  street  crossings,  sufficiency  of,  see  Cross- 
ing OF  Streeis  anu  Highways,  lO. 

Duty  of  company  to  block,  see  Employes,  In- 
juries 10,  07. 

Effect  of  notice  of  unblocked  condition  of, 
see  Emi'loves,  Injuries  to,  230. 


GUARDIAN  AND  WARD. 

Bond  of  father  suing  as  guardian,  see  Chil- 
dren, Injuries  to,  1<5(>. 

Guardians  as  parties  in  condemnation  pro- 
ceedings, see  Eminent  Domain,  204. 

Right  of  guardian  to  sue  for  causing  death 
of  ward,  see  Death  by  Wrongful  Act, 
«3. 

Taking  land  of  ward  by  consent  of  guardian, 
see  Eminent  Do.main,  105. 

1.  Donation  or  grant  of  ri;>'Iit  of 
way  by  giisirdian.  * — Indiana  Rev.  St.  of 
1881,  §  3907,  docs  not  authorize  a  court  to 
empower  a  guardian  to  donate  a  rigiit  of 
way  for  a  railroad  over  his  ward's  lands ; 
and  a  deed  by  the  guardian  for  such  rigiit 
of  way,  without  the  prior  approval  of  the 
court  of  a  price  agreed  upon  by  the  guar- 
dian, is  void.  Indiana,  B.  <S^  W.  R.  Co.  v. 
Briitingham,  98  Ind.  294.     Indiana,  B.  &^ 

IV.  R.  Co.  V.  Allen,  100  Ind.  409. 

2.  Validity  of  the  sale  and  deed.— 
Cal.  Gen.  Railroad  Act  of  1861,  as  amended 
in  1863,  §  23,  authorizing  a  guardian  to  sell 
the  real  estate  of  his  ward  for  the  purposes 
of  a  railroad,  subject  to  the  approval  of  a 
probate  judge,  is  constitutional.     Hodgdon 

V.  Southern  Pac.  R.  Co.,  7$  Cal.  642,  17  Pae. 
Rep.  928. 

A  certificate  of  the  probate  judge  to  the 
deed  of  the  guardian,  which  recites  that  he, 
as  judge,  has  examined  the  deed  and  the 
sale  of  the  land  described  therein  ;  that  the 
land  is  necessary  for  the  purposes  of  the 
railroad  company;  that  the  consideration 
paid  is  fair  and  equivalent  for  the  land,  and 

*  Eminent  domain.  Right  of  (guardian  to 
agree  to  damages  to  ward's  land,  see  51  Am.  & 
Eng.  R.  Cas.  568,  ahtr. 
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that  the  sale  is  just  and  proper;  and  which 
thereupon  approves  and  confirms  the  sale 
and  deed — is  a  sufficient  approval  within  the 
requirements  of  section  23,  Hodgdon  v. 
Southern  Pac.  R.  Co.,  75  Cal.  642,  17  Pac. 
Rep.  928. 

The  approval  and  confirmation  of  the 
probate  court,  indorsed  upon  or  annexed  to 
a  conveyance  by  a  purported  guardian  to  a 
railway  company,  pursuant  to  Minn.  Gen. 
St.  1878,  ch.  57,  §  36,  is  no  proof  that  the 
person  who  executed  the  conveyance  was 
such  guardian,     bttrrell  v.  Chicago,  M.  &^ 


Si.  P.  R.  Co.,  43  Minn.  363,  45  A*.  W.  Rep. 
849. 

3.  Guardians  ad  litem.  —  A  next 
friend  is  admitted  by  the  court  to  prosecute 
a  right  for  an  infant,  but  he  can  do  nothing 
to  operate  as  an  injury  to  the  infant's 
rights,  and  therefore  cannot  compromise  a 
suit  instituted  in  the  infant's  behalf  to  re- 
cover damages  for  personal  injuries;  nor 
will  a  judgment  rendered  solely  on  an  agree- 
ment between  him  and  the  defendant  bind 
the  infant.  Ten.  cssee  C,  I.  <&>■  A',  Co.  v. 
Hayes,  97  Ala.  201,  12  So.  Rep.  98. 


H 


HABITS. 

Of  deceased,  proof  of,  on  question  of  dam- 
ages, see  Death  uy  Wrongful  Act, 
230,  370. 

—  person  injured,  evidence  of,  on  question  of 

contributory  negligence,  see  Contribu- 
tory Negligence,  07. 

—  servant  as  evidence  of  incompetency,  see 

Fellow -servants,  485. 


HACKS  AND  HACK  LINES. 

Giving  exclusive  privileges  to,  at  stations, 
see  also  Discrimination,  30. 

1.  Uij^lit  to  i^rant  exclusive  privi- 
leges to  hacknieii.*— A  rule  by  which  a 
railroad  company  reserves  the  right  to  as- 
sign places  upon  its  own  grounds  to  the 
different  hackmen,  and  to  exclude  from 
such  places  others  not  assigned  thereto,  is 
reasonable,  and  a  rule  which  the  company 
lias  a  right  to  enforce.  Cole  v.  Rorven,  50 
Am.  &-  Eng.  R.  Cas.  i,  88  Midi.  219,  50  A^. 

IV.  Rep.  138.— EXPLAINMNG  Kalamazoo  H. 
«S:  B.  Co.  V.  Sootsma,  84  Mich.  194. 

Such  a  rule  is  not  void  as  against  public 
jjolicy.  Proton  v.  IVew  York  C.  5^  H.  R.  R. 
Co.,  75  Hun  355,  27  ;V.  V.  Supp.  69,  56  .V.  Y. 
S.  R.  748.— DiSAPPROViNr.  Cravens  v.  Rodg- 
er.s,  loi   Mo.  247;  Montana  Union   R.  Co. 

V.  Langlois.  9   Mont.   419;    Kalamazoo  H. 
&  B.  Co.  V.  Sootsma,  84  Mich.  194. 

*  RiRht  of  Milroad  companies  to  exclude 
hackmen  from  station  grounds,  see  note,  50  Am. 
&  F.Nc.  R.  Cas.  9. 

Ri^ht  of  comp.my  to  admit  certain  hackmen 
or  other  solicitors,  to  station  grounds,  and  to 
exclude  others,  see  note,  23  Am.  St.  Rep.  699. 

RiRhts  of  hackmen  and  other  solicitors  of  pat- 
ronage at  depots,  wharves,  etc.,  see  note,  13  L. 
R,  A.  848. 


The  following  rules  adopted  by  a  railroad 
company  for  enforcement  upon  its  own 
grounds  —  held,  reasonable:  "a.  Location 
for  omnibuses  and  hacks  will  be  assigned  to 
parties,  who  will  occupy  them  while  stand- 
ing at  the  depot  to  get  passengers,  b. 
Drivers  must  take  the  stands  which  are  as- 
signed to  thein,  and  will  not  be  allowed  to 
take  places  assigned  to  others,  c.  The  po- 
sitions assigned  must  not  be  occupied  more 
than  twenty  minutes  previous  to  tlie  arriv- 
ing time  of  passenger  trains,  d.  Each  driver 
must  remain  by  his  hack  or  omnibus  when 
soliciting  passengers,  e.  No  hacks  or  om- 
nibuses will  be  al'iowed  to  stand  in  the 
porch  longer  than  necessary  to  load  or  un- 
load passengers.  /.  The  drivers  of  liacks 
and  omnibuses  will  not  be  allowed  in  wait- 
ing rooms  except  on  business,  g.  Profane, 
obscene,  boisterous  language  or  quarreling 
will  not  be  allowed  on  the  depot  grounds. 
h.  Only  one  transfer  wagon  will  be  allowed 
to  stand  at  the  baggage  room,  whicli  will  be 
the  baggage  wagon  that  is  hired  by  the 
railroad  companies  to  transfer  baggage  be- 
tween the  different  depots."  Cole  v.  Rowen, 
50  Am.  &>>  Eng.  R.  Cas.  i,  88  Mich.  219,  50 
A^.  \V.  Rep.  138. 

Tlie  N.  Y.  Act  of  1892,  ch.  676,  providing 
that  no  preference  in  the  transaction  of  busi- 
ness of  a  common  carrier  on  its  cars  or  in 
its  depots  or  buildings,  or  on  its  grounds, 
shall  be  granted  by  any  railroad  company  to 
any  one  of  two  or  more  persons,  associations, 
or  corporations  competing  in  the  same 
business,  or  in  the  business  of  transporting 
property  for  themselves  or  others,  does  not 
prevent  a  railroad  company  from  granting 
certain  hackmen  the  exclusive  privilege  of 
entering   its  yards  or  grounds  with   their 
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hacks.  Brown  v.  A'iw  VorA  C.  &>  H.  R.  K. 
Co.,  7S  Hun  355.  27  yV.  Y.  Supp.  69,  56  .V.  Y. 
S.  R.  748.  A6W  York  C.  &^  H.  R.  R.  Co.  v. 
Flynn,  74  Hun  124,  26  iV.  K  5«/|;>.  S59,  56 
N.  Y.  S.  R.  375.— Quoting  Old  Colony  R. 
Co.  V.  Tripp,  147  Mass.  35. 

Hackmen  are  not  "common  carriers" 
within  tlie  meaning  of  the  N.  Y.  Act  of  1890, 
ch.  565,  §  34,  providing  that  railroads  should 
give  "  no  preference  for  the  transaction  of 
business  of  common  carriers  on  its  cars,  or 
in  its  depots,  or  on  its  grounds,  to  any  per- 
son competing  in  the  same  business,"  and, 
under  the  act,  railroads  are  not  required  to 
allow  all  hack  drivers  alike  to  use  their 
grounds  as  a  standing  place ;  neither  are 
railroad  companies  required  to  furnish  such 
accommodations  by  the  common  law.  New 
York  C.  &o  H.  R.  R.  Co.  v.  S/ieeley,  27  JV.  Y. 
Supp.  185,  57  A^.  F,  S.  R.  766. 

The  granting  of  an  exclusive  privilege  to 
a  cab  proprietor  at  a  railway  station  will  not 
warrant  an  injunction  on  the  application  of 
another  proprietor  who  had  been  refused, 
where  no  inconvenience  to  the  public  is 
shown.  Beadell  v.  Eastern  Counties  R.  Co., 
26  L./.  C.  P.  250,  2  C.  B.  N.  S.  509, 1  Ry.  (S- 
C.  T.  Cas.  56.  E.V  parte  Painter,  2  C.  B.  N. 
S.  702,  I  Ry.  &>  C.  T.  Cas.  58.  Ilfracombe 
Public  Conveyance  Co.  v.  London  &*  S.  W. 
B.  Co.,  I  Ry.  &-  C.  T.  Cas.  61. 

An  omnibus  proprietor  who  carries  pas- 
sengers and  their  luggage,  for  hire,  to  and 
from  a  railway  station,  cannot  maintain  an 
action  against  the  company  for  refusing  to 
allow  him  to  drive  his  vehicle  into  the  sta- 
tion yard.  Barker  v.  Midland R.  G?.,  18  C. 
B.  46,  2'i,L.J.  C.  P.  184,  I  Ry.&'  C.  T.  Cas. 

17- 

2.  Exercise  of  the  ri^lit  mid  its 
effect. — The  owner  of  an  omnibus  line, 
who  has  made  an  approach  to  a  railroad 
platform  under  an  oral  agreement  with  the 
agent  of  the  railroad  company  that  he 
should  have  its  exclusive  use,  cannot  limit 
the  teams  of  a  competing  line  to  other 
parts  of  the  platform  at  which  the  chance  of 
obtaining  passengers  is  not  so  good,  and  to 
which  in  dry  weather  vehicles  can  be  driven 
with  some  difficulty,  while  in  wet  weather  it 
is  very  hard  to  do  so.  Cravens  v.  Rodgers, 
42  Am.  &*  Enff.  R.  Cas.  656,  loi  Mo.  247, 
14  S.  IV.  Rep.  106. — Approved  in  Kalama- 
zoo, H.  &  B.  Co.  V.  Sootsma,  84  Mich.  194. 

A  court  will  not  inquire  into  the  reason- 
ableness of  the  compensation  ex;icted  by  a 
railroad  of  hackmen  for  the  privilege  of 


using  its  grounds,  where  it  offers  all  the 
same  privileges  upon  paying  a  compensa- 
tion. Ne7V  York  C.  (S-  H.  R.  R.  Co.  v. 
Sheeley,  27  N.  Y.  Supp.  185,  57  N.  Y.  S.  R. 
766. 

A  depot  master  who,  acting  under  the 
direction  of  the  railroad  company,  in  at- 
tempting to  enforce  a  rule  uses  no  more 
force  than  is  necessary  to  eject  a  hackman 
from  a  place  to  which  he  has  not  been  as- 
signed, and  which  he  is  unlawfully  attempt- 
ing to  occupy  and  hold,  is  not  guilty  of  an 
assault  and  battery.  Cole  v.  Rowen.  50  ^Im. 
<S-  Eng.  R.  Cas.  1,  88  Mic/i.  219,  50  A'.  //'. 
Bep.  138. 

When  a  passenger  orders  a  carriage  to 
meet  him  at,  and  take  him  from,  the  ter- 
minus of  a  common  carrier,  such  carriage 
is  so  far  the  private  carriage  of  the  passen- 
ger that  it  ceases  to  be  "  standing  for  hire," 
and  to  be  a  "  hackney  carriage,"  within  the 
meaning  of  a  rule  of  the  common  carrier 
forbidding  hackney  carriages  to  attend  in 
certain  specified  places.  Griswoldv.  Webb, 
40  Am.  &^  Eng.  R.  Cas.  683,  16  R.  [.  649,  19 
Atl.  Rep.  143.— Quoting  Tobin  v.  Port- 
land, S.  &  P.  R.  Co.,  59  Me.  183;  Old  Col- 
ony R.  Co.  V.  Tripp,  147  Mass.  35.  Review- 
ing Barker  v.  Midland  R,  Co.,  18  C.  B.  46; 
In  re  Marriott,  i  C.  B.  N.  S.  499. 

A  common  carrier  owning  or  control- 
ling its  terminals  may  exclude  from  them 
persons  soliciting  trade  or  hacking  or  ex- 
pressing without  its  license,  but  cannot  de- 
prive a  passenger  of  the  privilege  of  being 
carried  from  the  terminus  in  a  convenient 
and  usual  way,  nor  can  it  compel  a  passen- 
ger to  take  certain  carriages  or  none.  Gris- 
wold  V.  Webb,  40  Am.  &>  Eng.  R.  Cas.  683, 
16  R.  I.  649,  19  Atl.  Rip.  143. 

Where  the  owner  of  a  wharf  leased  to  a 
common  carrier  of  passengers  brings  an  ac- 
tion of  trespass  against  the  driver  of  a 
hackney  carriage,  alleging  that  the  defend- 
ant, in  violation  of  the  rules  of  the  wharf, 
entered  and  remained  upon  the  wharf  at  a 
place  set  apart  for  hackney  carriages  which 
had  been  licensed  by  the  owner,  it  is  a  suffi- 
cient defense  that  the  defendant  went  upon 
the  wharf  pursuant  to  a  special  contract  to 
get  a  certain  passenger  who  was  to  arrive  at 
the  wharf  by  boat,  and  was  not  there  solicit- 
ing business.  Grisvjold  v.  ]Vebb,  40  Ant.  &» 
Eng.  R.  Cas.  683,  i6  R. /.  649,  19  Atl.  Rep. 
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A  regulation  of  a  railroad  company  for- 
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HACKS   AND    HACK   LINES,  3. 
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from  coming  within  a  passenger  depot  is 
reasonable  and  will  be  enforced  ;  but  a  hack- 
man  holding  a  baggage  check  may  enter  the 
baggage  room  therefor.  Summitt  v.  State, 
9  Am.  &*  Eng.  R.  Cas.  302,  8  Lea  (Tenn.) 
413,  41  Am.  Rep.  637. 

A  person  who  stands  his  cab  on  a  thor- 
oughfare owned  by  a  railway  company,  and 
refuses  to  leave  when  requested  to  do  so, 
is  a  wilful  trespasser,  although  such  thor- 
oughfare has  the  appearance  of  a  public 
street  and  the  company  allows  certain  cabs 
to  stand  in  it  upon  payment  of  a  weekly 
sum.  Foulger  v.  Stead/nan,  L.  R.  8  Q.  B. 
65,  42  L.  J.  Jf.  C.  3,  -f   \.  T.  395. 

3.  Tlie  ri{;'ht  denied.  —  A  railroad 
company  cannot  give  to  the  proprietor  of 
a  hack  line  the  exclusive  right  to  stand 
hacks  at  the  platform  of  its  depot  for  the 
purpose  of  soliciting  custom  from  passen- 
gers, and  exclude  others  from  bringing  their 
vehicles  to  the  platform  for  the  same  pur- 
pose. McConnell  v.  Pedigo,  50  Am.  <S>»  Fng. 
R.  Cas.  5,  92  Ay.  465,  1 8  S.  IV.  Rep.  15.— 
Approving  Montana  Union  R.  Co.  v. 
Langiois,  9  Mont.  419,  18  Am.  St.  Rep.  755. 
Criticising  Old  Colony  R.  Co.  v.  Tripp, 
147  Mass,  35,  9  Am.  St.  Rep.  661.  Distin- 
guishing Barker  v.  Midland  R.  Co.,  iS 
C,  B.  46. — Montana  Union  R.  Co.  v.  Lang- 
Ms,  42  Am.  &^  Eug.  R.  Cas.  646,  9  Mont. 
419,  8  L.  R.  A.  753,  24  Pac.  Rep.  209.— 
Criticising  Old  Colony  R.  Co.  v.  Tripp, 
147  Mass.  35.— Appi  )ved  in  McConnell  z/. 
Pedigo,  50  Am.  &  Eng.  R.  Cas.  5,  92  Ky, 
465 ;  Kalamazoo  H.  &  B.  Co.  v.  Sootsma, 
84  Mich.  194. 

A  railroad  company  cannot  legally  give 
to  one  hack  and  bus  company  the  right  to 
the  use  and  occupancy  of  a  portion  of  its 
depot  grounds,  to  the  exclusion  of  others 
engaged  in  the  like  business  of  the  carriage 
of  passengers  and  freight  to  and  from  its 
depot.  A'a/amasoo  H.  &^  B.  Co.  v.  Sootsma, 
47  Am.&^  Eng.  R.  Cas.  445,  84  Mic/i.  194.4? 
jV.  JV.  Rep.  667.— Approving  Cravens  v. 
Rodgers.  loi  Mo.  247,  14  S.  W.  Rep.  106; 
Montana  Union  R.  Co.  v.  Langiois,  9  Mont. 
419,  24  Pac.  Rep.  209.  Disapproving  Old 
Colony  R.  Co,?/.  Tripp,  147  Mass.  35.— Ex- 
plained IN  Cole  V.  Rowen,  88  Mich. 
219. 

How.  St.  §  3355,  requiring  all  railroad 
companies  to  grant  equal  facilities  for  the 
transportation  of  passengers  and  freight  to 
all  persons,  companies,  or  corporations,  does 
not  relate  entirely  to  the  mere  carriage  in 


the  cars  of  the  road,  but  includes  tlie  re- 
ceiving of  such  passengers  and  freight  at  lis 
depots,  and  by  other  "  perscns,  companies, 
or  corporations,"  at  the  point  upon  its  ro;u'. 
where  the  carriage  ends.  Kalamazoo  H.  Cr^ 
B.  Co.  V.  Sootsma,  47  Am.  &'  Eng.  R.  Cas. 
445,  84  Mu/i.  194,  47  A'.  JV.  Rep.  667. 

A  railroad  company  can  make  all  needful 
reasonable  rules  and  regulations  concernini.; 
the  use  of  its  depot  and  grounds,  and  can 
exclude  all  persons  therefrom  who  have  no 
business  with  the  railroad  or  passengers 
going  to  and  coming  from  its  trains  or  de- 
pots, and  it  probably  can  prohibit  all  persons 
from  soliciting  business  for  themselves  upon 
its  premises;  but  it  cannot  arbitrarily  ad- 
mit one  common  carrier  of  passengers  or 
freight  to  its  depots  or  grounds,  and  exclude 
all  others,  for  no  other  reason  than  that  it 
is  for  its  own  profit  or  pleasure  to  do  so. 
A'a/amasoo  //.  &^  B.  Co.  v.  Sootsma,  47  Am. 
<S>«  Eng.  R.  Cas.  445,  84  Mi'e/i.  194,  47  A'.  IV. 
Rep.  667. 

Passengers  arriving  at  or  departing  from 
the  station  of  a  common  carrier  are  entitled 
to  equal  convenience  and  opportunity  to 
approach  said  station  or  depart  therefrom, 
and  in  so  doing  are  entitled  to  whatever 
benefit  of  competition  may  grow  out  of  the 
contests  of  others  to  supply  the  public  de- 
mands and  receive  the  compensation  there- 
for. Montana  Union  R.  Co.  v.  Langiois,  42 
Am.  (Sv  Eng.  R.  Cas.  646,  9  Mont.  419,  8  L. 
R.  A.  753,  24  Pac.  Rep.  209. 

A  rule  or  regulation,  as  applied  to  the 
government  of  the  conduct  of  persons,  or  of 
a  class  of  persons,  contemplates  uniformity 
and  not  discrimination,  and  the  grant  by 
a  railroad  company  of  a  platform  privilege 
at  its  depot  to  one  hackman,  to  the  exclu- 
sion of  all  others,  is  therefore  i.ot  such  a 
rule  or  regulation  as  applied  to  the  right  of 
a  common  carrier  to  make  and  enforce  all 
reasonable  rules  and  regulations  necessary 
to  govern  persons  coming  to  its  station 
buildings,  platform,  and  grounds.  Mon- 
tana Union  R.  Co.  v.  Ling/ois,  42  Am.  &» 
Eng.  R.  Cas.  646,  9  ilfoni.  419,  8  L.  R.  A. 
753,  24  Pac.  Rep.  209. 

The  granting  of  an  exclusive  privilege  to 
an  omnibus  proprietor  at  a  railway  station, 
in  the  absence  of  special  circumstances 
showing  it  to  be  reasonable,  is  an  undue 
and  unreasonable  preference.  /«  re  Mar- 
riott, I  C.  B.  A'.  S.  499,  3///;-  A'.  S.  493.  26 
L.  J.  C.  P.  1 54,  I  Ry.  &*  C.  T.  Cas.  47. 
Contra,  see  Hole  v.  Digby,  27  IV.  R.  S84. 
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4.  Municipal  re{;ulatious  as  to 
hacks  at  stations. — A  city  has  power  to 
enact  an  ordinance  authorizing  police  offi- 
cers to  prescribe  tlie  places  where  omni- 
buses, hacks,  and  other  vehicles  shall  stand 
at  a  railroad  depot,  and  requiring  drivers  to 
obey  the  directions  of  such  officers  in  regard 
to  the  places  which  their  respective  vehicles 
shall  occupy.  Venctnan  \.  Jones,  n8  Ind. 
41,  20  N.  E.  Rep.  644. 

Where  the  charter  of  a  city  authorizes  it 
to  regulate  hacks,  carts,  omnibuses,  etc.,  an 
ordinance  requiring  hackmen  to  take  such 
positions  at  a  railway  station  as  the  police 
may  assign,  and  to  be  subject  to  the  com- 
mands of  the  police,  is  reasonable,  and  will 
be  enforced,  although  the  grounds  where 
the  hackmen  resort  are  not  the  property  of 
the  city  or'  public  property  of  any  kind. 
St.  Paul  V.  Smith,  27  Minn.  364,  38  Am.  Rep. 
296,  7  A'.  W.  Rep.  734. 

Where  the  place  assigned  the  owner  of  a 
vehicle  is  taken  possession  of  by  another 
person,  who  refuses  to  vacate  it  upon  re- 
quest, the  former  is  justified  in  representing 
the  facts  to  a  police  officer,  and  is  not  liable 
for  inciting  an  arrest  where  the  officer,  upon 
the  continued  violation  of  the  ordinance  in 
his  presence,  arrests  the  offending  party. 
Veneman  v.  Jones,  118  Iitd.  41,  20  A^  E.  Rep. 
644. 

City  ordinances,  so  far  as  they  attempt  to 
interfere  with  the  arrangements  made  be- 
tween a  railroad  company  and  an  omnibus 
company  for  the  delivery  of  passengers  or 
baggage,  are  invalid,  especially  when  ap- 
plied to  such  arrangements  as  are  made  on 
the  company's  grounds  or  in  its  cars.  A'rt/- 
tnan  v.  People,  19  Mich.  352. 

A  city  whose  charter  authorizes  it  to  reg- 
elate hackmen,  porters,  etc.,  may  make  an 
ervlinance  forbidding  the  solicitation  of  cus- 
•  <  at  a  depot  or  platform  of  a  railroad 
.  '^hin  the  corporate  limits  of  the  city. 
Chillicothe  v.  Brmvn,  38  Mo.  App.  609. 

In  an  action  by  the  city  for  the  violation 
of  such  ordinance  it  is  no  defense  that  the 
superintendent  of  the  railroad  had  drawn  a 
line  on  the  platform,  and  told  defendants 
that  they  might  stand  outside  the  line  and 
solicit  patronage,  as  the  railroad  company 
had  no  authority  to  make  a  regulation  that 
would  interfere  with  the  municipal  ordi- 
nance. Chillicothe  v.  Brown,  38  Mo.  App. 
609. 

The  highways  of  a  city  are  absolutely  free 
for  the  use  of  all,  unless  this  general  right 


be  restricted  by  competent  authority.  The 
councils  would  have  power  to  ordain  such 
ordinances  as  are  necessary  for  the  regula- 
tion of  omnibuses,  independent  of  the  Pa. 
Act  of  April  15,  1850,  upon  that  subject. 
Com.  ex  rel.  v.  Baldwin,  14  Phila.  {Pa.)  93. 
5.  Nuisance  in  obstructing:  streets. 
— Wliere  railroad  authorities,  maintaining  a 
station  in  a  large  city,  claim  the  right  to  ex- 
clude hackmen  from  one  half  of  the  street 
along  the  side  of  the  station,  and  tile  a  bill 
to  prevent  the  obstruction  of  the  street,  on 
the  ground  that  it  is  a  nuisance,  the  bill 
cannot  be  maintained,  where  the  evidence 
shows  that  there  is  no  special  or  peculiar 
injury  to  the  business  of  the  company,  but 
that  it  does  annoy  and  somewhat  interfere 
with  its  passengers.  Pittsburgh,  Ft.  W.  &» 
C.  R.  Co.  V.  Cheevers,  44  ///.  App.  118. 


HANS-CARS. 

Allegation  of  negligence  in  management  of, 
see  Carriage  of  Passengers,  S47. 

Alleging  the  furnishing  of  defective,  see  Em- 
ployes, Injuries  to,  £»31. 

Assumption  of  extra  risk  in  the  operation  of, 
see  Emi'loves,  Injuries  to,  2272,  714. 

Carriage  of  passengers  on,  see  Carriage  uk 
Passengers,  51,  300. 

Contributory  negligence  in  the  operation  of, 
see  Employes,  Injuries  to,  3S0-30:S. 

Duty  to  employes  as  to  safety  of,  see  Em- 
ployes, Injuries  TO,  127. 

Evidence  of  failure  to  furnish  safe,  see  Em- 
ployes, Injuries  to,  J>G8. 

Injuries  to  children  riding  on,  see  Children, 
Injuries  to,  10. 

Negligence  as  to  safety  of,  a  question  for 
jury,  see  Employes,  Injuries  to.  <»01. 

—  of  vice-principal  in  operation  of,  liability 
of  company,  see  FEi.i.nusFuvANTs,  lOO. 

Non-liability  for  negligence  of  fellow-sar-- 
vants  in  the  operation  of,  see  Fellow- 
servants,  40. 

Notice  of  defects  in,  assumption  of  risk 
after,  see  Employes,  Injuries  to,  24iS. 

Promise  by  company  to  repair  defects  in,  see 
Employes,  Injuries  to,  250. 

Riding  on,  by  permission  of  agents,  see 
Agency,  04. 

Sufficiency  of  evidence  of  not  properly  man- 
ning, see  Employes,  Injuries  to,  613. 


HANDWRITING. 
Experts  in,  see  Witnessbs,  187,  188. 
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HARMLESS  ERRORS. 

Disregarding  on  appeal,  see  Aiu-eal  and 
Erkoh,  72-74;  Elevaikd  Railways, 
194;  Eminent  Domain,  «04,  J)07. 

In  admission  of  evidence,  see  Eviuknck,  12, 
43;  Fires,  218. 

—  instructions  to  the  jury,  see  Animals,  In- 
juries TO,  578;  CoNTRinuTORY  Negi.i- 
oence,  124;  Death  by  Wrongful  Act, 
307 ;  Fires,  305. 


HEADLIGHTS. 

Instructions  as  to  absence  of,  or  failure  to 
show,  see  Death  uy  Wrongful  Act, 
320,  340. 

Patents  for,  see  Patents  for  Inventions, 
40. 


HEARSAY  EVIDENCE. 

In  general,  see  Evidence,  100-1G0. 

—  actions  against  carriers,  see  Carriage  of 

Merchandise,  74G. 

—  —  —  elevated  railways,   see  Elevated 

Railways,  109. 

—  stock-killing  cases,  see  Animals,  Injuries 

TO,  409. 
Questions  to  witness,  calling  for,  see  Wit- 
nesses, G2. 


HEATING. 

Of  cars,  duty  of  carrier  as  to,  see  Carriage  of 
Passengers,  190;  Statutes,  58. 


HEIRS. 

Right  of,  to  appeal  in  condemnation  proceed- 
ings, see  Eminent  Domain,  875. 

to  sue  for  causing  death  of  ancestor,  see 

Death  hv  Wrongful  Acr,  92. 

When  entitled  to  land  damages,  see  Eminent 
Domain,  428. 

—  may  revive  suits,  see  Aiiatement,  16. 
sue  in  their  own  right,  see  Elevated 

Railways,  ^^. 

—  proper  parties,   see  Parties  to  Actions, 

4. 


,  188. 


HIGHWAYS. 

Adjoining  land  condemned,  company's  rights 
as  respects,  see  Eminent  Domain,  136. 

Compelling  restoration  of,  see  Mandamus, 
13. 

Condemnation  of,  for  railway  use,  see  Emi- 
nent Domain,  J)9. 

Crossing  of,  by  railways,  see  Crossing  ok 
Streets  and  Highways. 

Dedication  of  land  for,  validity  of,  see  Ultra 
Vires,  18. 


Duty  to  fence  road  rurning  parallel  with,  see 
Animals,  Injikiksim,  103;  Fences,  63. 

Fright  of  teams  in,  sue  Fkighiened  Teams,  2. 

Injuries  to  travelers  in,  by  independent  con- 
tractor,   liability   for,    see    Independent 

CONTUACIOKS,   26. 

Liability  for  non-repair  of,  see  Tramways,  7. 
Location  of  station  in  or  near,  see  Staiions 

and  Depots,  1  1. 
Obstruction  of  access  to,  see  Bridges,  eic, 

47. 
as  an  element  of  land  damages,  sec  Em- 

iNENi'  Domain,  718. 
Obstructions  in.  when  deemed  nuisances,  see 

NuLSANci:,  9. 
Prosecutions    for  refusal   to  work    on,    see 

Criminal  Law,  39. 
Regulation  of  crossing  of,  by  commission- 
ers, see  Railway  Co.MMissiDNERs,  20-22. 
Restoration  of,  after  building  railroads  on. 

see  Streets  and  Highways,  176-194; 

Street  Railways,  170-175. 
Street  railways  in,  see  Street  Railways. 


HOLDERS. 

Of  corporate  bonds,  rights  of,  see  Bonds,  31- 
50. 

—  railway  aid  bonds,  rights  of,  see  Munici- 

pal AND  Local  Aid,  351-376. 

—  stock,  rights  of,  see  Stock,  1-5 ;  Stock- 

holders. 

See  also  Bona  Fide  Purchasers. 


HOMESTEAD, 

Conflict  between  rights  of  owner,  and  land 

grant,  see  Land  Grants,  88,  95. 
In  the  public  lands,  see  Pidlic  Lands.  3-10. 
Owner  of.  when  entitled  to  land  damages, 

see  Emineni'  Domain,  444,  (>63. 
Right  of  widow  occupying,  to  sue  for  dam- 
ages caused  by  fire,  see  Fikes,  152. 
1.  I'ower  oi  hii.sbiiiul  to  foiivey 
ri|>-lit  oC  wa,v  over.*— The  husband  can 
convey  a  ris-ht  of  way  over  the  hoiiu'Stead, 
without  the  concurrence  and  signature  of 
the  wife  to  the  deed,  when  such  conveyance 
will  not  defeat  the  substantial  enjoyment  of 
the  homestead  as  such.  C7itcai;o  ^  S.  IV. 
A'.  Co.v.S-iainiiev,  38  hnua  182.— Ckiticised 
IN  Pilcher  7>.  Atchison,  T.  &  S.  F.  R.  Co., 
3S  Kan.  516.  DiSTiXGUiSHF.n  in  Kaiser  z/. 
Seaton,  14  Am.  &  Eng.  R.  Cas.  405,  62  Iowa 
463.  Followed  in  Ottumwa,  C.  F.  »S:  St. 
P.  R."Co.  V.  McWilliams,  29  Am.  &  Eng.  R. 

*  Grant  cif  right  of  way  through  homestead. 
C'lndemnatinn  of  homestead  property,  see  note, 
22  Am,  &  En(;.  R.  Cas.  105  ;  39  Id.  44. 
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Cas.  544,  71  Iowa  164,  32  N.  \V.  Rep.  315. 
Reviewed  in  Randall  v,  Texas  C.  R.  Co.. 
22  Am.  &  Eiig.  R.  Cas.  102,  63  Tex.  586. — 
Otlumwa,  C.  F.  &>  S(.  P.  R.  Co,  v.  Mc  Will- 
iams, 29  Avt.  &*  E>ig-  R-  Cas.  544,  71  Ir.oa 
164,32  N.  /I '.  A'(/.  315.— Following  Chi- 
cago &  S.  W.  R.  Co.  V,  Swinney,  38  Iowa 
\%z.— Randall  v.  Texas  C.  R.  Co.,  22  Am. 
&^  Eng.  R.  Cas.  102,  63  Tv.v.  5S6.— QlioT- 
INO  East  Tenii.  &  V.  R.  Co.  v.  Love,  3 
Head  (Tenn.)  63.  Reviewing  Texas  &  P. 
R.  Co.  V.  Durrett,  57  Tex.  48 ;  Chicago  &  S. 
W.  R.  Co.  7'.  Swinney,  38  Iowa  184.— Fol- 
lowed IN  Chicago,  T,  &  M.  C.  R.  Co.  v.  Tit- 
terington,  84  Tex.  218.  — C///iv7^^,  7'.  &*  M. 
C.  R.  Co.  V.  Titter ington,  84  Tex.  218,  19  5. 
fF./vV/.  472.— Following  Randall  z'.  Texas 
C.  R.  Co..  63  Tex.  586. 

The  husband  cannot,  without  the  consent 
of  his  wife,  grant  or  alienate  the  right  of 
way  for  a  railroad  across  land  owned  by 
him  and  occupied  as  a  homestead  by  his 
family.  Pilchcr  v.  Atchison,  T.  &*  S.  F. 
R.  Co.,  38  Kan.  516.  16  Pac.  Rep.  945. — 
Criticising  Chicago  &  S.  W.  R.  Co.  v. 
Swinney.  38  Iowa  182. — Evans  v.  Grand 
Rapids,  L.  &>  D.  R.  G?.,  68  Mich.  602.  13 
West.  Rep.  170,  36  N.  W.  Rep.  687. 

Tlie  consent  of  the  wife  to  the  grant  or 
alienation  of  an  easement  in  the  homestead 
for  the  right  of  way  of  a  railroad  may  be 
shown  by  such  evidence  as  is  necessary  to 
establish  any  other  material  fact.  Pilchcr 
V.  Atchison.  T.  &>  S.  F.  R.  Co.,  38  Kan.  516, 
16  Pac.  Rep.  945. 

In  an  action  by  a  railroad  company  for 
specific  performance  of  a  contract  signed 
by  the  husband  alone,  for  a  ngi.t  of  way 
over  a  certain  tract  of  land,  a  part  of  which 
constitutes  the  homestead,  but  in  which 
there  is  nothing  to  show  what  particular 
part  of  the  land  agreed  to  be  conveyed  is 
kept  as  such  homestead,  specific  perform- 
ance as  to  the  entire  tract  should  not  be  de- 
creed. Conboy  v.  Kansas  City  iS-»  S.  W.  R. 
Co.,  42  Kan.  658,  22  Pac.  Rep.  719. 

A  husband,  a  part  of  whose  homestead  is 
taken  under  the  law  of  eminent  domain, 
may  dispose  of  the  compensation  awarded 
to  him  therefor  without  the  consent  of  his 
wife.  Canty  v.  Laiterncr,  15  Am.  &*  Eng. 
R.  Cas.  380,  31   Minn.  239,   17  N.  IF.  Rep. 

385. 

A  company  claiming  under  a  contract 
from  a  husband  for  a  right  of  way  over  his 
homestead,  not  signed  by  the  wife,  of  whose 
rights  it  will  be  presumed  to  be  informed, 


by  entering  upon  the  land  early  in  the 
morning  of  the  Sabbath  day.  with  a  large 
force  of  men,  and  tearing  down  a  barn  upon 
the  premises,  without  reference  to  what 
effect  the  elements  might  have  upon  its 
contents,  makes  an  aggravated  assault  upon 
the  rights  of  the  wife,  for  which  there  can 
be  no  excuse,  and  courts  will  not  hasten, 
because  of  a  few  technical  defects  in  a  bill 
filed  to  enjoin  such  trespass,  to  uphold 
such  a  course  of  proceeding,  or  to  so  rule 
as  to  open  the  way  for  further  violence  in 
that  direction.  Evans  v.  Grands  Rapids.  L. 
Sf  D.  R.  CV..68  Mich.  602.  13  West.  Rep. 
170,  36  A'.  IV.  Rep.  687. 

2.  Liability  lor  iigiiry  to— Einiiioiit 
domain.*— A  company  which  enters  upon 
a  homestead  and  constructs  a  road  thereon 
without  the  settler's  consent,  and  without 
making  just  compensation,  is  liable  for  the 
injury  thereby  done  to  his  interest;  the  ex- 
tent of  which  injury  is  for  the  jury  to  deter- 
mine. Ihtrlington,  K.  (S-*  S.  IV.  R.  Co.  v. 
Johnson,  33  Am.  <5-»  Eng.  R.  Cas.  21 5,  38  Kan, 
142,  16  Pac.  Rep.  125.— Quoted  in  Ells- 
worth. M.,  N.  &  S.  E.  R.  Co.  V.  Gates,  39 
Am.  &  Eng.  R.  Cas.  45.41  Kan.  574. 

The  widow  of  the  owner  of  real  estate. 
who  occupied  the  same  as  a  homestead 
after  the  death  of  her  husband,  may  main- 
tain an  action  for  special  damages  to  her 
homestead  right  by  the  wrongful  main- 
tenance and  use  of  a  railroad  track  upon 
the  street  in  front  of  the  property,  although 
such  maintenance  and  use  began  during  her 
husband's  lifetime.  Cain  v.  Chicago,  R.  I. 
&*  P.  R.  Co.,  54  hnua  255,  3  A^.  W.  Rep.  736. 
6  N.  W.  Rep.  268.  21  Am.  Ry.  Rep.  235. 

If  the  heirs  of  the  deceased  husband,  who 
are  not  joined  as  plaintiffs,  had  also  an  in- 
terest in  the  land  at  the  time  of  the  injury, 
a  party  sued  by  her  can  only  avail  himself  of 
that  fact  by  plea  in  abatement,  or  by  way  of 
apportionment  of  damages.  Houston  &•  T. 
C.  R.  Co.  v.  Knapp.  51   Tex.  592. 

Where  the  premises  appropriated  for  the 
right  of  way  are  a  part  of  a  homestead  oc- 
cupied by  the  husband  and  wife  as  a  resi- 
dence, and  the  title  thereof  is  in  the  wife, 
both  husband  and  wife  may  join  in  an  ap- 
peal from  the  award  of  the  commissioners, 
and  upon  the  trial  of  the  appeal  in  the  dis- 

*  Rights  of  railroad  company  entering  upon 
land  of  settler  under  homestead  law,  see  33  Am. 
&  Eno.  R.  Cas.  224,  a/isfr.  • 

Damages  paid  in  condemnation  of  homestead 
property,  see  note.  22  Am.  &  Eng,  R.  Cas.  105. 
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trict  court  both  are  joint  parties,  and  have 
a  joint  interest  in  the  action  ;  therefore  the 
husband  is  a  competent  witness  in  the  case, 
to  testify  under  the  provisions  of  section 
323  of  the  Kan.  Civ.  Code.     C/iicnj^o,  K.  &' 

IV.  K.  Co.  v.  AndiTson,  39  Ai>i.  &•  Eng.  R. 
Cas.  41,  42  A'tin.  297,  21  Pdc.  Rip.  1059. 

Where  a  bill  is  filed  to  prevent  a  railroad 
from  entering  upon  a  homestead  for  the 
purpose  o{  grading  a  road,  statements  that 
complainants  are  living  upon  40  acres  of 
land,  which  is  their  homestead,  imply  that 
the  land  does  not  exceed  in  value  §1500, 
within  the  meaning  of  Mich.  Const.,  which 
authorizes  a  country  homestead  not  exceed- 
ing 40  acres  and  not  above  the  value  of 
$1 500.  Evans  v.  Grand  Rapids,  I..  &=  D.  R. 
Co.,  68  Mich.  602,  13  West.  Rep.  170,  36  A'. 
W.  Rep.  687. 

3. coiiii>ciisnti(>ii  for  iiiiprovc- 

niciits. — A  homesteader  is  entitled  to  com- 
pensation for  improvements  made  on  land 
over  which  a  railroad  company  has  after- 
wards obtained  the  right  of  way.  Flint  &' 
P.  M.  R.  Co.  V.  Gordon,  41  Mich.  420. — Not 
FOLLOWED  IN  Red  River  &  L.  of  W.  R.  Co. 

V.  Sture,  32  Minn.  95. 

Where  a  husband  and  wife  stand  by  and 
see  a  railroad  company  make  valuable  im- 
provements on  land  held  under  a  deed  from 
the  husband,  and  afterward  sue  and  recover 
the  land  as  the  wife's  homestead,  there 
should  be  a  personal  judgm^.it  against  the 
husband  for  the  cost  of  such  improvements. 
Paris  (S-  G.  N.  R.  Co.  v.  Greiner,  84  Tex.  443, 
195.  W.  Rep.  564. 


When  subject  to  taxation,  see  Taxation,  00. 
See  also  Fkioiii eneu  Teams. 


HORSE  RAILWAYS. 

Generally,  see  Stkekt  Railways. 
Crossed  or  paralleled  by  cable  roads,  rights 
of,  see  Cable  Railways,  7. 


HORSES. 

Frightened  by  fire  falling  from  elevated  struc- 
ture, see  Elevatkii  Railways,  210. 

Injuries  to  employes  by  vicious,  see  Street 
Railways,  517. 

Liability  for  killing  or  injuring,  see  Electric 
Railways,  23. 

using  diseased,  see  Street  Railways, 

321. 

—  of  express  company  as  carrier  of  see  Ex- 

PKESsCoMrANIES,  38. 

Proof  of  value  of,  see  Animals,  Injuries  to, 
423-430. 


HOSTILITY. 

As  ground  fur  change  of  venue,  see  Trial, 

15. 
Of  witness,  impeachment  for,  see  Witnesses, 

30,  70. 


HOTELS. 
Departure  of  guests  from,  through  fear,  see 

Blasting,  5. 
Power  to  run,  sec  Baltimokk  &  Ohio  R.  Co., 

4. 
When   exempt   from  taxes,   see    Taxation, 

171. 


HOUSEHOLD  GOODS. 
When  may  be  carried  as  baggage,  see  Bag- 
gage, 35. 


HUDSON. 

Decisions  particularly  applicable  to,  see  Mu- 
nicipal Cori'orations,  38. 


HUSBAND   AND  WIFE. 

As  parties  to  condemnation  proceedings,  see 

Eminknt  Domain,  205. 
Competency  of,  as  witnesses,  see  Witnesses, 

10-25. 
Delivery  of  wife's  goods  to  husband,  see  Car- 

RiAOK  OK  Merchandise,  282. 
Ejectment  by  widow  for  land  conveyed  by 

husband,  see  Ejeciment,  12. 
Measure  of  damages  to  husband  for  death  of 

wife,  see  Death  uy  Wrongful  Act,  300- 

402. 
wife  for    death    of   husband,   see 

Death   by  Wrongful  Act,  303-308, 

430,431. 
Negligence  of  husband,  when  imputed  to  wife, 

see  Crossings,  Injuries,  etc.,  at,  217. 
Notice  of  arrival  to  husband  is  notice  to  wife, 

see  Carriage  of  Merchandise,   233. 
Power  of  husband  to  convey  right  of  way 

over  homestead,  see  Homestead,  1, 
Release  by  husband  of  right  of  action  for  kill- 
ing wife,  see  Death  by  Wrongful  Act, 

170. 
Right  of  husband  to  damages  for  causing 

death  of  wife,  see  Death  by  Wrongful 

Act,  47,  Ol. 
Taking  land    by  consent    of   husband,   see 

Eminent  Domain,  104. 
Which  should  appeal  in  condemnation  pro- 
ceedings, see  Eminent  Domain,  870. 
Wif^when  entitled   to  land  damages,    see 

EJiinent  Domain,  440. 
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I.  CONTROL  OF  WIFE  S  PBOPERTT  BY 

HUSBAND 1066 

II.  PROPERTY  RIGHTS  OF  WIFE 1067 

III.  ACTIONS  1068 

1.  /«  Lliiwral,  and  for  Loss  or  In- 

jury to  W'if/s  Property 1068 

2.  Ity  llitslhind,  for  Injury  to 

Wife's  Person 1069 

3.  Se/iiUiite  yhtions  by  Wife, for 

Injury  to  Iter  Person  or  Prop- 
erty    1072 

4.  foint  Actions  by  Husband  and 

Wife 1074 

I.  CONTROL  OF  WIFE'S  PROPERTY  BY  HUS- 
BAND. 

1.  Power  ofhiiHlmiul  to  eoiiNCiit  to 
entry  011  wife's  land.  —  Unless  a  wife 
holds  land  to  her  sole  and  separate  use  a 
husband  has  exclusive  control  of  it  during 
niarriaije,  and  is  the  only  proper  plaintifT  in 
an  action  to  recover  possession  of  it ;  and  if 
his  acts  have  been  such  as  to  estop  him  from 
recovering  possession  against  a  railroad  that 
has  entered  on  it,  neither  he  nor  the  wife 
can  recover  during  tiie  marriage.  Kanaga 
V.  St.  Louis,  L.  iS~»  W.  N.  Co.,  76  .^fo.  207.— 

DiSTINGUISHI'.D    AN'D    NOT     KOLLOWKD     IN 

Bradley  v,  Missouri  Pac.  R.  Co.,  30  Am.  & 
Eng.  R.  Cas.  379,  91  Mo.  493.  OvKKRULED 
IN  Mueller  7>.  Kaessmann,  84  Mo.  31 8. 

It  apjiearing  that  the  liusband  conveyed 
by  deed  to  the  railroad  company  a  right  of 
way  over  the  land,  without  disclosing  tlie 
interest  of  his  wife,  if  under  such  convey- 
ance the  company  had  the  right  to  locate 
its  road  and  establish  wharves  and  buildings 
at  the  place  where  it  did  so,  neither  the 
vendor  in  the  deed  nor  the  director  who 
holds  under  him  and  his  wife  can  complain 
that  this  was  done  by  the  company  for  the 
benefit  of  any  other  transportation  com- 
pany. And  a  contract  between  the  railroad 
company  and  other  companies  relative  to 
freight  and  wharf  arrangements  was  irrele- 
vant as  evidence.  Wrii^htsville  &*  T.  A\ 
Co.  V.  Holmes,  43  Am.  &•  Eng.  R.  Cas.  609, 
85  Ga.  668,  1 1  5.  E.  Rep.  658. 

Land  was  conveyed  in  trust  for  a  married 
woman,  the  deed  providing,  however,  that 
it  was  to  remain  "  in  the  possession  and 
under  the  control  and  management  of  her 
husband,"  who  was  not  held  accountable 
for  the  rents,  issues,  and  profits  "  above  the 
support  of  the  family,  provided  he  should 
abstain  from  waste  and  destruction  the^of." 
Held,  that  the  husband  could  authorize  the 


construction  of  a  railroad  on  the  land,  aS 
against  interference  of  »'ie  trustee,  so  long 
as  it  did  not  injuriousiv  allect  the  liuties 
and  limitations  imposed  upon  the  husband. 
Tiitt  V.  Port  Royal  &*  A.  R.  Co.,  16  So.  Car. 

365. 

2.  Power  of  IiiiNbaiid  to  eoiivey 
perpetual  easeiiieiit  in  wifeN  land.— 

A  husband  has  no  right  to  grant  a  perpetual 
easement,  such  as  a  railroad  right  of  way,  in 
his  wife's  huul.  Gulf,  C.  &-•  S.  F.  R.  Co.  v. 
Donalwo,  59  Te.x.  128.  — Following  Texas 
&  P.  R.  Co.  V.  Durrett,  57  Tex.  48. 

Sucli  a  conveyance  cannot  be  made  by  the 
husband  alone,  under  his  general  power  to 
manage  the  wife's  estate.  It  can  only  be 
made  in  the  manner  pointed  out  by  the 
statute  for  conveying  the  wife's  separate 
estate.  Texas  &^  P.  R.  Co.  v.  Durrett,  57 
Tex.  48. — Ri'.viKWiU)  IN  Randall  v.  Texas  C. 
R.  Co.,  22  Am.  &  Eng.  R.  Cas.  102,  63  Tex. 
586. 

When  upon  the  face  of  such  a  deed  by 
the  husband,  it  appears  that  tlie  deed  was 
made  without  a  consideration,  the  party 
claiming  the  easement  canncjt,  as  against 
the  wife,  defend  as  an  innocent  purchaser 
without  notice,  there  being  no  evidence  that 
the  conveyance  from  the  husband  induced 
the  expenditure  of  luoney  in  furtherance  of 
the  casement.  Texas  &^  P.  R.  Co.  v.  Dur- 
rett, 57  Tex.  48. 

;j.  llusbSind  aeting  as  wife's  ajjent 
ln>«liipping  her  {jroods.— Where  the  hus- 
band, as  agent  for  the  wife,  attended  alone 
to  the  shipment  of  certain  household  goods 
owned  by  the  wife,  and  tiie  goods,  after  de- 
livery to  tlie  defendant  for  shipment,  were 
seized  upon  a  writ  of  attachment  iigainst 
the  goods  of  the  husband — /leld,  that  notice 
of  the  seizure,  given  by  the  defendant  to  the 
husband,  was  notice  to  the  wife.  Furnian 
V.  Chicago,  R.  L  &*  P.  R.  Co.,  62  lo'tna  395, 
17  N.  W.  Rep.  598.  Furvian  v.  Chicago,  R. 
I.  iS-  P.  R.  Co.,  6  Am.  &*  Eni^.  R.  Cas.  280, 
57  IiKoa  42,  10  A'.   IV.  Rep.  272. 

Where  the  husband  alone  attended  to  the 
shipment  of  household  goods  belonging  to 
the  wife,  and  the  wife  was  not  present,  and 
took  no  part  in  the  transaction,  the  defend- 
ant, to  whom  the  goods  were  delivered  for 
shipment,  was  warranted  in  considering  the 
husband  as  the  wife's  duly  authorized  agent, 
unless  notified  to  the  contrary.  Furman  v. 
Chicago,  R.  I.  &r'  P.  R.  Co.,  62  Io7ua  395,  17 
A^.   W.  Rep.  598. 

The  possession  of  a  hill  of  lading  by  the 
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husband  of  the  shipper  named  therein,  and 
the  exhibition  tliereof  by  him  to  the  carrier 
that  issued  the  same,  at  the  time  of  giving 
orders  in  regard  to  the  resiiipment  of  tiie 
goods  therein  described,  warrant  the  pre- 
sumption that  the  husband  in  giving  such 
orders  is  acting  as  the  agent  of  the  wife,  and 
the  carrier  will  be  entitled  to  act  thL're(jn. 
Fur  man  v.  Chicajro,  A'.  /.  C-^  /'.  A'.  Co.,  45 
^Im.  i!s^  AV/ji/-.  A'.  Cas.  385,  81  /o^ca  540,  46  X. 

IV.  AV/.  1049.    Furinan  v.  Chicui^o,  A'.  I.  &» 
P.  K.Co.,(i2  lo-ca  395,  17  A'.   W.  Rep.   598. 

4.  Powur  of  Iiusband  to  rclttuMU 
cltiiiii  for  porsoiial  iiijiiricN  to  wilt;.— 
Under  the  Illinois  Married  Woman's  Act  of 
1861,  giving  her  the  exclusive  control  of  her 
property,  except  such  as  she  obtained  from 
her  husband,  a  right  of  action  for  personal 
injuries  is  her  separate  property,  and  her 
husband  cannot,  without  iier  consent,  com- 
promise or  release  her  suit  to  recover  for 
such  injuries,  Chicago,  B.  &^  Q.  R.  Co.  v. 
Dunn,  53  ///.  260.— Exi'LAiNiNc;  Burger?/. 
Belsley,  45  III.  72.— Kkvikwku  in  Dimmey 

V.  Wheeling  &  E.  G.  R.  Co.,  27  W.  Va.  32. 
Where  an  action   for  an  injury  to  a  wife 

had  been  commenced  in  the  joint  names  of 
the  husband  and  wife,  and  the  former  com- 
promised the  suit  upon  receiving  a  certain 
sum  from  defendant,  it  appearing  that  the 
husband  acted  as  the  agent  of  the  wife — 
Ju'liJ,  that  such  release  operated  as  a  bar  to 
a  subsequent  action  brought  in  her  own 
name.  C/iicat^o,  B.  &^  Q.  R.  Co.  v.  Dunn, 
52  ///.  260.— DiSTiNGUisnr.i)  ix  McFadden 
V.  Santa  Ana,  O.  Si  T.  St.  R.  Co.,  87  Cal.464. 
*■».  AVlieii  wife  cniniot  t'onipcl  lius- 
bsiiirt  to  account  for  iiu^onio  of  her 
separate  estate— Though  the  legal  title 
of  land  is  in  the  name  of  the  wife,  if  she  has 
permitted  her  husband,  without  objection,  to 
receive  and  appropriate  to  his  own  use,  or  to 
their  joint  use,  the  rents  and  profits  thereof 
for  a  number  of  years,  she  cannot  compel 
him  to  accotmt  therefor  while  such  permis- 
sion remains  unrevoked ;  and  if  it  be  re- 
voked she  can  only  recover  thereafter.  Lyon 
V.  Green  Hay  &^  M.  R.  Co.,  42  Wis.  548.  15 
Am.  Ry.  Rep.  85. 

II.  FBOFEBTT  RIGHTS  OF  WIFE. 

O.  P<»werof  wife  to  contract  toucli- 
Inj;  her  separate  estate. — A  married 
woman  may,  under  the  laws  of  Arkansas, 
make  a  contract  with  a  nonresident  rail- 
road company  having  a  right  to  do  busi- 


ness in  the  state,  by  which  she  may  ccjnvey 
to  it  a  right  of  way  for  its  roadbed,  car 
yards,  its  macljine  shops,  etc.  If  she  takes 
part  in  C(mdemnatioii  proceedings  which 
may  be  illegal,  and  accepts  the  danlagi.'s 
awarded,  and  retains  the  same  for  over  si.\ 
years,  when  she  brings  suit  to  recover  the 
land,  still  retaining  its  value  found  by  thv 
jury  in  the  condemnation  proceedings,  he: 
conduct  will  be  construed  as  amounting  to 
an  implied  contract  witli  the  railr(jad  com 
l)any  for  the  right  of  way,  etc.,  out  of  her 
separate  jjroperty.  It  will  be  held  as  an  ac- 
quiescence by  iier,  and  in  equity  she  will 
be  esto|)ped.  St.  Louis  &-'  S.  F.  R.  Co.  v. 
Foils,  52  Fed.  Rep.  627.  — Foi.I.dWINi;  Pryz- 
bylowicz  7>.  Missouri  River  R,  Co.,  3  Mc- 
Crary  (U.  S.)  586,  17  Fed.  Re[).  492. 

An  agreement  of  a  railroad  c()m()any  to 
continue  to  operate  its  road  (jver  the  land 
of  the  wife  is  a  personal  covenant,  and  not 
one  for  the  direct  benefit  of  tlie  estate 
granted,  which  would  run  with  the  land, 
under  section  1462  of  the  Cal.  Civil  Cofle. 
Lyford  V.  North  J'ac.  Coast  R.  Co ,  92  Cat. 
93,  28  Pac.  Rep.  103. 

Though  under  the  Colf)rado  act  of  emi- 
nent domain  it  is  required  that  the  husband 
shall  be  joined  as  a  party  when  the  wife's 
lands  are  sought  to  be  taken  without  her 
consent,  this  docs  not  preclude  her  from 
voluntarily  conveying  her  property  to  any 
use,  and  at  any  lime,  the  same  as  if  she  were 
sole.  Hence,  where  condemnation  proceed- 
ings are  wholly  void,  they  arc  powerless  to 
coerce  her;  but  if  by  such  proceedings  she 
voluntarily  accepts  as  the  compensation  for 
her  property  a  sum  of  money  equal  to  the 
amount  of  a  void  award,  she  must  be  re- 
garded as  acting  wholly  independent  of 
such  proceedings,  and  she  cannot  thereafter 
recover  possession  of  the  premises,  nor  fur- 
ther com|)ensation  for  the  taking.  In  such 
case  she  is  bouud  by  the  taking  and  accept- 
ance, but  not  by  the  proceedings.  Colorado 
C.  R.  Co.  V.  Allen,  44  Am.  &*  F/ij;.  R.  Cas. 
193,  13  Colo.  229,  22  Pae.  Rep.  605. 

Where  a  railway  company  contracted  for 
the  purchase  of  certain  land  with  B.,  a 
married  woman,  in  the  absence  of  her  hus- 
band— held,  that  the  company  were  under 
no  obligation  to  see  that  B.  had  independ- 
ent advice  in  the  matter;  and  inasmuch  as 
the  price  seemed  not  to  be  grossly  inade- 
quate, and  B.  appeared  to  be  fully  compos  ' 
mentis,  and  no  unfair  advantage  having  been 
taken  of  her,  the  agreement  could  not  be 
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set  iisidc.  Bryson  v.  Ontario  &*  Q.  J\'.  Co., 
8  <■;«/.  380, 

7.  Iti);lit  of  tlic  wilt;  to  NiibNcribo 
to  I'orporate  Htovk.  -Wlicn  a  married 
woman  subscribes  to  capital  stocl<  of  a  rail- 
road corporation,  by  which  she  agrees  to 
lake  and  pay  for  a  certain  number  of  shares, 
but  makes  default  in  payment,  and  action 
is  brought  to  charge  iier  separate  property 
witii  the  amount  of  sucii  subscription — 
AM,  that  in  the  absence  of  any  proof  that 
either  party  dealt  on  the  credit  of  such 
property,  equity  will  not  imply  or  enforce 
a  charge  against  the  same.  A'Ar  v.  Co/itw- 
bus,  T.  &*  T.  K.  Co.,  32  0/iio  St.  3.S0. 

A  railroad  company  will  be  compelled  by 
mandamus  to  register,  undrr  the  Married 
Women's  Property  Act  1870,  the  stock  of  a 
wife  in  her  own  name,  unless  the  company 
by  investigation  finds  a  flaw  in  the  title. 
Qiiciii  V.  Climatic  K.  Co.,  L.  R.  8  <2.  />'.  299, 
42  L.J.  Q.  B.  299,  21  W.  R.  621,  28  L.  T. 

413- 
8. to  transfer  sliarcs  of  stock.— 

Prior  to  the  statute  allowing  married  women 
to  hold  stock  in  corporations  as  if  they  were 
unmarried,  a  transfer  of  shares  of  corporate 
stock  belonging  to  a  married  woman  was 
made,  but  she  ignorantly  failed  to  comply 
with  Mass.  Gcii.  St.  ch.  108  JJ  3,  requiring 
her  husband's  written  consent ;  and  the 
shares  had  passed  through  the  hands  of 
various  purchasers,  without  notice,  before 
she  was  aware  of  the  fact  that  the  convey- 
ance was  not  binding  on  her.  Held,  that 
she  might  maintain  a  bill  filed  eighteen 
months  after  she  was  informed  of  her  rights, 
to  set  aside  the  conveyance  anci  to  have  the 
shares  rctransferred  to  herself.  Merriatn  v. 
Boston,  C.  &■•  F.  R.  Co.,  117  Mass.  241. 

O.  Taking  wife's  property  in  exe- 
cution ajtainst  the  liu.shand. —  If  a 
married  woman  suffers  her  jiersonal  prop- 
erty to  pass  into  the  possession  and  under 
the  control  of  her  husband,  without  having 
filed  notice  of  iier  ownership  with  the  re- 
corder of  deeds,  as  provided  by  the  statute, 
it  is  liable  to  be  taken  in  execution  for  the 
claims  of  one  who  gave  credit  to  the  hus- 
band while  the  property  was  in  his  posses- 
sion, and  who  then  had  no  notice  of  the 
wife's  ownership.  The  joint  possession  of 
such  property  by  the  husband  and  wife  is 
regarded  as  his  possession.  Masouck  v. 
Iffiva  Northern  R.  Co.,  31  /o7C'a  559. 

A  judgment  obtained  by  a  husband  and 
wife  against  a  railway  company  for   inju- 


ries sustained  by  the  wife  is  not  embraced 
within  the  provisions  of  sections  1  and  2  (jf 
art.  45  of  the  Md.  Code,  providing  wliai 
property  a  married  woman  might  liold  as  a 
//•;//<■  We, and  free  from  her  husband's  debts. 
Ctari-  v.  VVootton,  63  Mii.  1 1 3. 

III.  ACTIONS. 

I.  In   C.ura/,  and  /or   Loss  or  Injury  to 
Wife's  I'roperty. 

10.  For  recovery  of  wife's  prop- 
erty, or  for  injury  thereto.— In  Texas 
the  husband  may  sue  alone  for  the  recov- 
ery of  the  wife's  separate  projicrty  and  re- 
cover damages  occasioned  by  injury  to  such 
property.  J'exas  &^  I'.  R.  Co.  v.  Mcdtiris, 
29  ^lin.  &^  /-'".<,'•  ■/>'■  Cas.  159,  64  7'tx.  92. 

1 1.  For  lo,ss  of  wife's  l>aj;ff">f*'.— 
Where  a  husband  presents  iiis  wife  with 
diamonds,  jewelry,  and  oriuimcnls  ni  a  state 
where  the  common  law  rule  is  in  force  re- 
lating to  the  marital  rights  of  a  husband  in 
his  wife's  property,  they  arc  deemed  her 
paraphernalia,  and  are  subject  to  the  con- 
trol of  the  husband  during  his  life,  and  he 
alone  can  sue  for  their  loss  or  conversion 
by  a  carrier  while  carrying  the  same  as  bag- 
gage. McCormick  v.  Pennsylvania  C.  R 
Co.,  49  iV.  v.  303,  4  Am.  Ry.  Rep.  429. 

Where  husband  and  wife  are  traveling 
together  over  a  railway  whose  business  it  is 
to  carry  passengers  and  their  baggage,  and 
the  husband  purchases  the  tickets  repre- 
senting the  fares  of  himself  and  wife,  and 
has  his  own  and  his  wife's  baggage  checked 
to  the  point  of  their  destination,  himself 
receiving  the  checks  representing  the  rail- 
way's receipts  for  such  baggage,  and  the 
railway  company  loses  or  fails  to  deliver  at 
the  agreed  point  the  trunk  tiuis  ctieckerl  of 
the  wife,  containing  her  wearing  apparel 
and  that  of  her  child— //rW.-  (i)that  the 
husband  can,  in  his  own  name  alone,  with- 
out joining  his  wife,  maintain  an  action  fnr 
damages  upon  the  contract  thus  made  with 
him  for  the  carriage  of  himself  and  wife 
andtheir  baggage,  for  the  breach  thereof  by 
the  railway  in  failing  to  deliver  the  baggage 
of  the  wife ;  (2)  that  although  the  general 
ownership  of  the  lost  trunk  and  its  con- 
tents is  in  the  wife,  the  husband  has  such  a 
special  ownership  therein  as  will  entitle 
him  to  recover  in  his  own  name  alone  the 
value  of  such  lost  trunk  and  its  contents,  as 
his  damages  for  the  breach  of  the  contract 
made  with  him  for  the  safe  carriage  and 
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delivery;  (3)  that  a  !'■  very  by  the  luisband 
in  such  case  is  a  complete  bar  to  any  sub- 
se(iiient  suit  upon  the  same  ca\ise  of  .ittion 
that  might  be  instituted  by  tile  wile.  J'ulc- 
si>tivi/U\  St.  yl.  ^  //.  K.  A'.  Co.  V.  .Mitchell. 
y.  /'/.I,  77,  13  .SV;.  Rt'p.  673, 

VI.  For  (icNti'iiclioiiol'wii'o's  prop- 
erly l»y  >lr«?.— A  husband  bnjugiit  suit 
against  a  c(jmpany  in  liis  own  name  and 
riglit  to  recover  damages  t(j  properly  de- 
stroyed liy  lire  llinjugli  tlie  negligence  of 
the  company,  some  of  the  d.images  claimed 
being  for  the  destruction  of  fences  and  trees 
whicii  were  part  (jf  the  realty.  At  the  tria' 
it  appeared  tiiat  the  prcjperty  belonged  to 
liis  wife  and  her  children  ijy  a  ffjrmer  hus- 
band, and  the  same  was  occupied  as  a 
homestead  at  llie  tin>e  of  the  lire.  lUld, 
that  tlie  wife  and  children  were  not  neces- 
sary panics.  St.  Louis,  A,  &»  T.  R,  Co.  v. 
Ticfi,  3  Tex.  App.  (Civ.  Cas.)  475. —  [•"oi,- 
LtiwiNd  Iniernalional  cS:  G.  N.  U.  Co.  v. 
Tiinmermaiin,  61  Tex.  660.  Ovkkrumng 
Missouri  Pac.  R.  Co.  v.  Teague,  2  Tex. 
App.  (Civ.  Cas.)  G85. 

13.  For  trcspas.s  oii  wile's  laud.— 
Where  one  b(jught  land  with  money  be- 
longing to  his  wife  and  took  the  deed  to 
iiimself,  the  formal  legal  title  was  in  liini, 
while  the  equitable  title  was  in  her,  and  ?. 
trust  in  her  favor  resulted  ;  but  an  action  of 
trespass  to  tlie  land  brought  jointly  in  thii 
name  of  the  husband  and  the  wife  would 
seem  not  to  be  basis  for  recovery,  there 
being  no  joint  title.  Wrii;/its'i>ilh'  &*  T.  R. 
Co.  V.  Holm>;s,  43  Am.  &*  F.iii;.  R.  Cas.  609, 
85  Gil.  668,  1 1  S.  K.  Rep.  658. 

14.  For  Iirnacli  of  rifflit  of  way 
nK'rcciiiRiit. — Where  a  company  entered 
into  a  contract  with  a  husband  and  wife,  by 
the  terms  of  which  they  were  to  convey  a 
right  of  w.ny  to  the  company  along  a  desig- 
nated line  over  sepamte  property  belonging 
to  the  wife,  and  the  company  agreed  to 
construct  tiie  road  within  two  years,  to 
maintain  a  depot  and  cattle-guards,  to  con- 
tinue to  operate  the  railway,  and  to  carry 
them  and  all  members  of  their  family  dur- 
ing the  lifetime  of  either  of  them  free  of 
charge,  the  husband  cannot  sue  alone  to 
recover  damages  from  the  railroad  company 
for  its  breach  of  the  covenant  '0  continue 
to  operate  the  railroad,  unless  he  shows  an 
express  assignment  to  himself  of  iiis  wife's 
interest  in  the  contract,  notwithstanding  he 
may  have  become  the  sole  owner  of  the 
property,  and  alleges  that  the  property  was 


greatly  damaged  by  ine  abandonment  uf 
tiie  road  along  the  right  of  way  granted. 
l.yforii  V.  A'orl/i  J\u.  Coast  K.  Co.,  92  Cat. 
93,  28  I'm.  Rep.  103. 

2.  /!y  Husband,  /i>r  Injury  to   U'i/e's 
Person.* 

15.  liiiMbaiKrN  ritflit  to  miiu,  kuik^i'- 
ally. — The  riglit  to  recover  damages  (or  a 
personal  injury,  as  well  as  the  money  re- 
covered as  damages,  is  property,  and  may 
be  regarded  as  a  cliose  in  action  ;  and  if  ac- 
quired i)y  ilie  wile  during  marriage  is  com- 
munity property,  which  the  husbiind  has 
the  right  to  control.  Me I'adiien  v.  Santa 
AHa,0,  6^  T.  St.  R.  Co.,  87  6'<«/,  464,  25  J'ac. 
Rep.  681.  A'iUi/e  v.  Pepot  R.  Co.,  94  Cal.i,z^. 
29  Pac.  Rep.  954.  Hohab  v.  Ne^M  Orleans 
6-  t'.  R.  Co.,  38  I.a,  Ann.  185.  7',:iiis  C.  R. 
Co.  V.  lUtrnett,  61  Tex.  638.  — F(  i.LowiNc; 
San  Antonio  St.  U.  Co.  v.  Helm,  19  Am.  <Sc 
ling.  K.  Cas.  158,  64  Tex.  x^T.  —  Calli^ker 
V.  Howie,  66  Tex.  265. —  I'cjm.owing  lizcll 
V.  Dodsoii,  60  Tex.  331. 

The  husband  sued  for  damages  for  per- 
sonal injuries  inflicted  by  the  negligence  of 
the  railway  company  defendant.  I'ending 
suit  lie  became  insane.  The  wife  was  per- 
mitted to  prosecute  the  suit  in  lier  own 
name  to  judgment  in  her  favor.  Hchi,  error. 
The  suit  could  only  be  prosecuted  by  a 
guardian  of  the  husband  api)oiiited  by  the 
probate  court.  Texas  &^  P.  R.  Co.  v. 
liaiUy,  83  Tex.  19,  18  S.  \V.  Pep.  481.— 
DlSTiNGUl.SHlNc;  Jacobs  V.  Cunningham,  32 
Tex.  774.  Quoting  anu  di.stinguishing 
I'orbes  V.  Moore,  32  Tex.  195.  Rkvikwing 
Heidenheimer  z/.  Thomas,  63  Tex.  290. 

1«.  for  lo.sH  of  sorvicc^or  oarii- 

iii{?s  of  wife.— A  husband,  in  suing  for 
an  injury  received  by  his  wife,  is  entitled  to 
recover  for  the  loss  of  her  services  as  the 
manager  of  a  business  which  the  husband 
was  carrying  on.  Citizens'  St.  R.  Co.  v.  Twi- 
name,  41  Am.  &•  Itntf.  R.  Cas.  227,  121  Ind. 
375,  7  L.  R.  A.  352,  23  A'.  £.  Rep.  159. 

Ind.  Rev.  St.  1881,  §  5130,  providing  that 
a  married  woman  may  carry  on  any  trade  or 
business  and  perform  any  labor  or  services 
for  her  sole  and  separate  account,  in  no  way 
changes  the  relation  of  husband  and  wife. 
It  makes  the  wife  the  sole  owner  of  her 
earnings  when  she  performs  services  for 
persons  other  than   her   husband,  and    for 


*  Action  for  personal  injury  to  wife,  see  note, 
10  Am.  &  Eng.  R.  Cas.  165.- ' 
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profits  made  from  any  trade  or  business 
carried  on  by  her;  but  it  has  no  application 
where  the  wife  is  performing  services  for 
her  husband.  Citizens'  S'/.  A'.  Co.  v.  Tw/- 
name,  41  Am.  <S-  Eng.  R.  Cas.  227,  121  Ind. 
375,  T  I .  R.A.  352,  23  N.  E.  Rep.  1 59. 

A  husband  may  maintain  a  separate  action 
against  a  company  in  his  own  name,  for  the 
loss  of  the  services  of  his  wife  and  for  any 
expense  and  loss  consequent  upon  an  injury 
received  by  her  in  an  accident  upon  its  road, 
while  a  passenger  on  its  cars ;  and  it  matters 
not  in  such  case  that  the  injuiy  arose  as  a 
consequence  of  a  breach  of  coiuract  made 
with  the  wife.  Blair  v.  Chicago  &•  A.  R.  Co., 
89  Mo.  334,  I  S.  JV.  Rep.  367. — Followed 
IN  Sclimitz  V.  St.  Louis,  I.  M.  &  S.  R.  Co., 
46  Mo.  App.  380.  Not  followed  in  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Wilson,  48  Fed. 
Rep.  57,  4  U.  S.  App.  25,  I  C.  C.  A.  25. 

The  gravamen  of  such  an  action  by  the 
husband  is  the  breach  of  a  public  duty  by 
the  common  carrier,  which  the  law  imposes 
independent  of  contract,  and  privity  of  con- 
tract is  not  essential  to  maintain  it.  R/air 
V.  Chicago  &•  A.  R.  Co.,  89  Mo.  334,  i  5.  W. 
Rep.  367. 

Under  N.  Y.  Act  of  i860,  ch.  90,  §2,  allow- 
ing a  married  woman  to  carry  on  any  trade 
or  business,  and  providing  that  the  earnings 
therefrom  shall  be  her  sole  and  separate 
property,  money  derived  from  her  services 
to  third  parties  is  her  own.  So  where  she 
is  injured  so  that  she  cannot  perform  such 
services  she  may  sue  in  her  own  name;  but 
the  value  of  her  household  services  still  be- 
longs to  her  husband  and  he  may  suethere- 
or.  Brooks  v.  Schwerin,  54  N.  V.  343. — 
JlSTiNGUiSHED  IN  Blaechinska  v.  Howard 
Mission,  etc.,  130  N.  Y.  497.  Followed  in 
Sloan  V.  New  York  C.  &  H.  R.  R.  Co.,  i 
Hun  540,  4  T.  &  C.  135 ;  Thuringer  v.  New 
York  C.  &  H.  R.  R.  Co.,  71  Hun  526.— 
Thuringer  v.  New  York  C.  &*  H.  R.  R.  Co., 
71  Hun  {N.  F.)  526.— Following  Filer  v. 
New  York  C  R.  Co.,  49  N.  Y.  56  ;  Brooks  v. 
Schwerin,  54  N.  Y.  348.  Quoting  Blaech- 
inska V.  Howard  Mission,  etc.,  130  N.  Y. 
503- 

New  York  Act  of  1862,  ch.  172,  does  not 
enlarge  the  rights  of  the  wife  or  detract 
from  the  rights  of  a  husband  or  take  from 
him  the  right  to  recover  for  the  loss  of 
services  of  his  wife,  caused  by  the  wrongful 
act  of  another,  unless  she  is  engaged  in 
some  trade  or  business  on  her  own  account ; 
and  then  she  cannot  recover  for  consequen- 


tial damages  for  such  injury.  Filer  v.  Ketv 
York  C.  R.  Co.,  49  A^.  Y.  47,  3  Am.  Ry.  Rep. 
466.— Followed  in  Thuringer  v.  New  York 
C.  &  H.  R.  R.  Co.,  71  Hun  (N.  Y.)  526. 
Quoted  in  Blaechinska i/.  Howard  Mission, 
etc.,  130  N.  Y.  497. — Sloan  v.  New  York  C. 
&*  H.  R.  R.  Co.,  I  Hun  (N.  Y.)  540,  4  T.  &" 
C.  135.— Following  Filer  z/.  New  York  C. 
R.  Co.,  49  N.  Y.  42;  Brooks  v.  Schwerin, 
54  N.  Y.  343- 

17.  for  loss  of  wife's 'society. 

— A  husband  is  entitled  to  compensation  for 
the  loss  of  the  society  of  his  wife,  caused 
by  the  negligence  of  another.  Furnish  v. 
Missouri  Pac.  R.  Co.,  102  Mo.  669,  15  £.  IV. 
Rep.  315.— Not  follov/ed  in  Atchison,  T. 
&  S,  F.  R.  Co.  V.  Wilson,  48  Fed.  Rep.  57, 
4  U.  S.  App.  25,  I  C.  C.  A.  2S.—/o>ies  v. 
C/iica  &>  B.  R.  R.  Co.,  40  Hun  (N.  Y.)  349. 
Ainley  v.  Manhattan  R.  Co.,  47  Hun  206,  13 
N.  Y.  S.  R.  S57. 

The  husband  can  recover  for  loss  of  his 
own  time  in  attending  upon  his  wife,  and 
for  loss  of  his  wife's  society.  Blair  v.  Chi- 
cago &>  A.  R.  Co.,  89  Mo.  334,  I  5.   IV.  Rep. 

367. 

18.  Highlit  of  liiisbni.icl'.s  ndiiiiiii8- 
trator  to  sue.— A  right  of  action  which 
accrues  to  a  husband  under  the  New  York 
statute,  for  an  injury  to  his  wife,  deprivinjj 
him  of  her  services,  survives  to  the  personal 
representative  of  the  husband.  Cregin  v. 
Brooklyn  Cross  Town  R.  Co.,  56  Horc.  Pr, 
{N.  Y.)  465. 

Under  Wis.  Rev.  St.  ch.  135,  §§  12,  13,  pro- 
viding, inter  alia,  that  the  amount  of  dam- 
ages recoverable  for  the  death  of  a  wife  shall 
be  paid  to  the  husband,  if  there  be  one ;  if 
not,  to  her  lineal  descendants  or  ancestors, 
as  the  case  may  be,  where  the  wife  leaves  a 
surviving  husband  the  right  to  the  damages 
vests  in  him,  and  the  right  of  action  does 
not  survive  to  his  administrator,  if  he  dies 
before  they  are  recovered.  VVoo(hi<ard  v. 
Chicago  &^  N.  IV.  R.  Co.,  23  JVis.  400. 

19.  Pleadiiij;  aiicl  evidence. — In  an 
action  by  the  husband  for  injuries  to  his 
wife  in  a  railway  wreck  the  petition  set  out 
the  injuries  received,  and  stated  that  thev 
rendered  his  wife  unable  to  attend  to  the 
ordinary  affairs  of  life,  and  for  this  sought 
damages.  No  special  exceptions  were  urged 
to  the  petition.  Held,  that  under  the  plead- 
ings it  was  relevant  to  show  the  value  of 
the  services  of  the  wife.  Texas  C.  R.  Co. 
V.  Burnett,  80  Tex.  536,  16  S.  IV.  Rep. 
320. 
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20.  Burden  of  proof.— Where  a  hus- 
band sues  a. company  for  carrying  his  wife 
beyond  her  station,  and  compelling  her  to 
walk  back,  thereby  causing  a  severe  illness, 
tne  burden  is  on  the  plaintiff  to  show  that 
the  illness  was  caused  by  the  act  of  the 
company.  Gulf,  C.  &*  S.  F.  R.  Co,  v. 
Head,  4  Tex.  App.  {Civ.  Cas.)  313,  15  S.  IV. 
Rep.  504.— Following  St.  Louis,  A.  &  T. 
R.  Co.  V.  Burns,  71  Tex.  479,  9  S.  W.  Rep. 
467. 

It  is  not  necessary  for  the  husband  to 
ofler  direct  proof  of  the  value  of  the  wife's 
society.  Furnish  v.  Missouri  Pac.  R.  Co., 
102  Mo.  66<j,  15  S.  IV.  Rep.  315. 

21.  Jiidgiiieut  for  iujiiry  to  plaiii- 
tift"  no  bar. — Where  a  husband  and  wife 
are  injured  as  passengers  on  a  railroad,  tlie 
husband  may  embrace  in  one  suit  both  the 
injuries  to  himself  and  to  the  wife,  but  he 
is  not  bound  to  do  so ;  and  where  he  brings 
separate  .suits  the  company  cannot  set  up  a 
judgment  against  it  in  a  suit  for  injuries  to 
the  husband  as  a  bar  to  the  suit  for  injuries 
to  the  wife.  St.  Louis,  I.  M.  &^  S.  R.  Co.  V. 
Edwards,  3  Tex.  App.  (Civ.  Cas.)  415.  Sko^- 
lund  V.  Minneapolis  St.  R.  Co.,  45  Minn. 
330,  47  A'.  W.  Rep.  107 1. —Disapproving 
Cincinnati,  H.  &  D.  R.  Co.  v.  Chester,  57 
Ind.  297.  Quoting  Todd  v.  Redford,  n 
Mod.  264. 

22.  Instructions  to  tlie  jury.— 
There  being  no  allegation  of  mental  suffer- 
ing by  the  husband,  it  was  not  error  to  in- 
struct upon  the  measure  of  damages  as  fol- 
lows; "  For  the  injury  to  his  wife,  the  pain 
and  suflfering,  including  mental  anguish,  and 
expenses  occasioned  by  such  injury."  Gulf, 
C.  <r~  S.  F.  R.  Co.  V.  Box,  81  Tex.  670,  17  S. 
IV.  Rep.  375. 

An  unqualified  instruction  which  sub- 
stantially permits  the  jury  to  give  damages 
'nr  injuries  to  the  physical  strength  of  the 
wife,  which  disabled  her  from  performing 
her  necessary  affairs  and  business,  will  be 
erroneous,  when  it  appears  that  the  jury 
have  been  allowed  to  take  into  consideration 
testimony  as  to  the  wife's  disability  to  pur- 
sue her  business),  the  earnings  of  which,  in 
law,  belong  to  the  husband.  Scott  v.  Metro- 
politan R.  Co.,  4  Mackey  (D.C.)  152. 

23.  Damages  recoverai>le.— A  hus- 
band is  entitled  to  -recover  the  damages 
sustained  by  the  loss  of  the  services  of  his 
wife,  but  the  damages  must  depend  on  the 
character  and  value  of  the  services  which 
she  is  capable  of  performing,  and  was  accus- 


tomed to  perform  for  the  husband.  So 
where  che  was  the  manager  of  a  business 
carried  on  by  the  husband  her  services  were 
to  be  valued  in  connection  with  such  busi- 
ness. Citizens'  St.  R.  Co.  v.  Tioiname,  41 
Am.  <S»  Eng.  R.  Cas.  227,  121  Ind.  375,  23  A'. 
E.Rep.  159.7-^.  -A'.  ^.  352. 

The  measure  of  damages  in  an  action  by 
a  husband  for  injuries  to  his  wife  is  limited 
to  loss  of  services  and  expenses  which  he 
personally  incurs.  Mooney  v.  Third  Ave. 
R.  Co.,  2  City  Ct.  {N.  Y.)  366.  Aeier  v, 
Missouri  Pac.  R.  Co.,  12  Mo.  App.  35.  Hop- 
kins V.  Atlantic  &•  St.  L.  R.  Co.,  36  iX.  H. 
9.  Henry  v.  Klopfer,  147  Pa.  St.  178,  23 
Atl.  Rep.  337. 

In  such  case  the  actual  expenses  incurred 
by  the  husband,  after  the  commencement 
of  the  suit,  may  be  given  in  evidence  to 
show  the  amount  of  his  damage.  Hopkins 
V.  Atlantic  &>  St.  L.  R.  Co.,  36  N.  H.  9.— 
Following  Dearborn  v.  Boston,  C.  &  M. 
R.  Co.,  24  N.  H.  179. 

If  the  condition  of  the  wife  is  such  at  the 
time  of  the  trial  as  to  disable  her  for  the 
future,  and  require  further  expenses  for 
medical  and  surgical  treatment,  the  jury 
may  give  damages  for  prospective  expenses 
and  loss  of  service.  Hopkins  v.  Atlantic  &• 
St.  L.  R.  Co.,  36  A^.  H.  9. 

Even  if  a  husband  may  in  extreme  cases 
recover  for  his  services  in  nursing  his  wife 
where  her  injuries  have  been  caused  by  the 
negligence  of  another,  the  recovery  must  be 
for  the  value  of  his  services  as  a  nurse,  and 
not  for  the  amount  of  wages  lost  by  ab- 
staining from  other  employment.  Snlida  v. 
McKinna,  16  Colo.  523,  27  Pac.  Rep.  8 10. 

There  is  no  exact  standard  by  which  to 
measure  the  value  of  a  wife's  society.  The 
amount  to  be  recovered  must  be  left  to  the 
enlightened  judgment  of  the  jury,  who  must, 
under  the  evidence  before  them,  fix  upon  a 
reasonable  sum.  Brown  v.  Hannibal  ^^  Si. 
J.  R.  Co.,  31  Mo.  App.e6\. 

The  husband  is  entitled  to  his  wife's  so- 
ciety as  she  was  at  the  time  when  the  neg- 
ligence of  another  impaired  her  health, 
strength, and  usefulness  as  a  helpmate;  and 
any  diminution  01  her  capacity  for  useful- 
ness, aid,  and  comfort  as  a  wife  constitutes 
a  basis  for  compensation  for  damages.  Fur- 
nish V.  Missouri  Pac.  R.  Co.,  102  Mo.  669, 
IS  S.  W.Rep.  315. 

The  claim  comprehends  and  includes  the 
loss  which  will  continue  during  her  life. 
Allen  V.  Manhattan  R.  Co.,  28/.  &^  S.  {N. 
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V.)  230;  affirmed  in  137  N.  Y.  561,  33  N.  E. 
Rep.  338. 

The  injury  to  the  wife  brought  on  a  mis- 
carriage ;  the  trial  judge  said  to  the  jury 
that  plaintiff  had  a  right  to  recover  dam- 
ages arising  from  the  injury  and  resulting 
in  depriving  him  of  prospective  offspring. 
Held,  that  the  instruction  was  proper.  But- 
kr  V.  Maii/uiUan  Ji.  Co.,  4  Misc.  {N.  V.) 
401 ;  affirming   3  Misc.  453,  52  N.  Y.  S.  R. 

498. 

Pain  and  mental  anguish  suffered  by  the 
husband  on  account  of  injuries  inflicted 
upon  the  wife  cannot  be  considered  as  an 
element  of  damages  in  a  suit  by  the  hus- 
band for  the  wife,  to  recover  damages  flow- 
ing from  such  injuries  sustained  by  her. 
Missouri  Pac.  R.  Co.  v.  Martina,  2  Tex.  Ci%>. 
App.  634,  18  S.  IV.  Rep.  1066,  21  S.  IV.  Rep. 
781. — Following  Western  Union  Tel.  Co. 
V.  Cooper,  71  Tex.  507. 

Nominal  damages  only  can  be  recovered 
by  a  husband  suing  for  breach  of  a  contract 
to  carry  his  wife,  averring  special  damage  to 
him,  which  is  not  proved ;  and  this  is  so, 
although  the  wife  had  suffered  great  per- 
sonal inconvenience.  Collier  v.  Dublin,  IV. 
&•  W.  R.  Co.,  8  /r.  R.,  C.  L.  21. 

3.  Separate  Actions  by  Wife  for  Injury  to 
her  Person  or  Property. 

24.  "When  wife  iiuiy  .sue  alone.'*' — 

A  married  woman  who  has  supported  lier- 
self  for  nine  years,  and  who  has  not  seen 
her  husband  for  seven  years,  may  sue  fcjr 
personal  injuries  without  joining  her  hus- 
band. Seymour  v.  Chicago,  B.  &^  Q.  R.  Co., 
SBiss.  {i/.S.)43. 

The  impairment  oi  a  married  woman's 
capacity  to  labor,  by  physical  injury  by  a 
railroad,  is  classified  with  pain  and  suffer- 
ing, and  is  not  to  be  measured  by  pecuniary 
earnings,  which  belong  to  the  husband,  but 
may  be  sued  for  by  the  wife.  Metropolitan 
St.  R.  Co.  V.Johnson,  9c  Ga.  500,  xd  S.  E. 
Rep.  49.— Approving  Atlanta  St.  R.  Co.  v. 
Jacobs.  88  Ga.  647. 

Kentucky  Gen.  St.  ch.  52,  art.  2,  §  10, 
providing  that  a  married  woman  who  shall 
come  into  the  state  without  her  husband,  he 
residing  elsewhere,  may  acquire  property, 
contract,  and  bring  and  defend  actions  as 
an  unmarried  woman,  applies  to  a  married 
woman  who  came  to  the  state  before  tiie 

*  Action  by  wife  for  personal  injuries,  see 
note,  8  L.  R.  A.  680. 


statute  was  enacted,  as  well  as  to  one  since. 
Maysville  &*  L.  R.  Co.  v.  Her  rick,  13  Bush 
{Ky.)  122,  17  Am.  Ry.  Rep.  53. 

After  the  passage  of  N.  Y.  Act  of  iSSo, 
ch.  245,  §  I,  and  before  the  passage  ol  the 
act  of  1S90,  ch.  248,  amending  tlie  Code  of 
Civ.  Pro.  §  450,  a  married  woman  might 
maintain  an  action  in  her  own  name  for  an 
injury  personal  to  herself  without  joining 
her  husband,  as  she  could  before,  and  iiiay 
since  that  period.  IVehl  v.  AVw  York,  L. 
E.  &>  IV.  R.  Co,  52  N.  Y.  S.  R.  1S4,  22  N. 
Y.  Supp.  974. 

Where  a  wife  sues  a  carrier  for  the  loss  of 
her  baggage,  which  was  her  separate  prop- 
erty under  the  statute,  it  is  not  necessary  to 
join  her  husband,  .^pies  v.  Accessory  Tran- 
sit Co.,  5  Uuer  (A'.  1'.)  662. 

25.  AVlieii  wile  must  sue  alone.— 
Under  recent  statutory  provisions  in  sev- 
eral of  the  Slates  an  action  for  personal  in- 
juries to  a  married  woman  must  be  brought 
in  her  name  alone.  Barker  v.  Annistoit,  O, 
iS-  O.  St.  R.  Co.,  92  Ala.  314,  8  So.  Rep.  466. 
Chicago,  B.  &>  Q.  R.  Co.  v.  Dickson,  67  ///. 
122.  Chicago  &•  A'.  If.  A',  Co.  v.  Button,  68 
///.  409.  Tuttle  V.  Chicago,  R.  I.  &-  P.  R. 
Co.,  42  fo^va  518. — FuLLoWEli  IN  Nichols  t/ 
Dubuque  &  D.  R.  Co.,  68  Iowa  732.  — 
Michigan  C,  R.  Co.  v.  Coleman,  2S  Mich. 
440,  12  .//«.  Ry.  Rep.  59.  Pluminer  v.  Ossi- 
pee,  ^g  N.  H.  55. 

Whether,  where  husband  and  wife  have 
sued  jointly  for  such  a  cause  of  action,  the 
error  may  be  remedied  by  amendment, 
quccre.  Michigan  C.  R.  Co.  v.  Coleman,  28 
A/ich.  440,  12  ^Im.  Ry.  Rep.  59.— Not  fol- 
LOWKn  IN  Ohio  &  M.  R.  Co.  7'.  Cosby,  27 
Am.&  Eng.  R.  Cas.  339,  107  Ind.  32. 

2«.  Wlion  wife  eannot  sue  alone. 
— The  Married  Woman's  Act  does  not  give 
the  wife  capacity  to  sue  in  her  own  name 
for  personal  injuries  or  to  mnke  a  contract 
releasing  the  wrong-rioer  from  liabilities  f'lr 
such  injuries.  Snashall  v.  Metropolitan  R. 
Co.,  8  Mackey  (D.  C.)  399. 

A  married  woman  engaged  in  the  ordi- 
nary duties  of  a  housewife,  and  not  in  any 
independent  employment,  cannot  recover 
for  loss  of  time  occasioned  by  a  personal 
injury,  but  the  husband  must  join  in  the 
action.  Nichols  v.  Dubuque  &•  D.  R.  Co., 
27  Am.  &^  Eng.  R.  Cas.  183,  68  /ojvii  732,  28 
A^.  IV.  Rep.  44.— Following  Tuttle  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  42  Iowa  518. 

Personal  apparel  furnished  by  a  husband 
to  his  wife,  or  purchased  by  the  wife,  with 
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the  consent  of  her  husband,  with  money 
given  her  by  him  from  a  fund  formed  by 
their  joint  earnings,  remains  the  property  of 
tlie  husband,  and  the  wife  cannot  maintain 
an  action  against  a  carrier  for  the  loss 
thereof.  Hawkins  v.  Providence  &*  IV.  A'. 
Co.,  119  AJass.  596. 

27.  Deserted  wile  carryiut;  ou 
biisiuess.  —  Under  Cal.  Code  Civ.  Pro.  § 
370,  a  married  woman  whose  husband  has 
deserted  her  may  sue  for  a  personal  injury 
without  joining  him.  Baldwin  v.  Second 
St.  Cable  R.  Co.,  77  Cal.  390,  19  Pac.  Rep. 

644. 

Where  a  husband  deserts  his  wife,  and 
she  is  carrying  on  a  trade  or  business  in  her 
own  name,  and  using  the  issues  and  profits 
thereof  for  the  support  of  herself  and  her 
children,  she  may  maintain  an  action  for 
personal  injuries,  and  may  recover  the  dam- 
ages in  her  own  name.  Griffith  v.  Utica  Sr* 
M.  R.  Co.,  43  N'  y-  S.  R.  83s,  63  Hun  626, 
17  N.  Y.  Supp.  692 ;  affirmed  in  137  N.  Y. 
566,  mem.,  50  A'.  Y.  S.  R.  933,  mem.,  33  JV.  E. 
i<ep.  339,  mem. 

28.  Rij^lit  of  wife  to  sue  alouc  for 
injuries  to  tier  separate  estate.— For 
an  injury  to  or  conversion  of  a  wife's  para- 
phernalia during  coverture,  the  husband 
was  at  common  law  the  proper  party  to  sue. 
But  under  tlie  New  York  statute  relating 
to  the  separate  property  of  married  women, 
an  action  against  a  carrier  for  the  loss  or 
conversion  of  the  wife's  wearing  apparel 
and  personal  ornaments,  which  are  shipped 
as  baggage,  may  be  brought  in  her  name 
without  joining  the  husband.  Rawson  v. 
Pennsylvania  R.  Co.,  48  N.  Y.  212,  3  Am. 
Ry.  Rep.  528;  affirming  2  Abb.  Pr.  N.  S. 
220. 

Where  a  married  woman  is  domiciled  in 
Maryland,  where  the  law  allows  her  to  hold 
personal  property  owned  at  the  time  of 
marriage,  or  acquired  afterward,  to  her  sep- 
arate use  as  if  she  were  a  feme  sole,  and 
she  sues  in  New  York  for  a  loss  or  injury 
thereto  occurring  in  the  latter  state,  her 
right  of  action  is  governed  by  the  law  of 
her  domicil,  and  she  may  sue  in  her  own 
name.  Stoneman  v.  Erie  R.  Co.,  52  A'.  Y. 
429.  4  Am.  Ry.  Rep.  446 ;  affirming  i  Slield. 
286. 

Under  the  provisions  of  the  W.  Va.  Code, 
ch.  66,  a  married  woman,  living  with  her 
husband,  may  maintain  an  action  at  law  for 
injuries  done  to  her  separate  real  estate  by 
the  construction  and  operation  of  a  railroad, 
5  D.  R.  D.— 68. 


without  uniting  her  husband  in  the  action. 
McKemie  v.  Ohio  River  R.  Co.,  27  IV.  Va. 
306. 

And  in  such  action  it  is  not  error  for  the 
trial  court  to  permit  the  plaintiff  to  read  to 
the  jury  a  deed  made  to  plaintiff  by  her 
husband  for  such  real  estate.  McKcnzie  v. 
Ohio  River  R.  Co.,  27  \V.  Va.  306. 

Where  a  married  woman  has  for  a  num- 
ber of  years  allowed  her  husband  to  rec  eive 
the  income  from  her  real  estate,  she  is 
deemed  out  of  possession,  and  cannot  re- 
cover for  an  injury  to  the  crops,  tlr  -j^h  she 
might  maintain  an  action  for  an  injury  to 
the  reversion.  In  any  case  where  the  hus- 
band has  the  right  to  receive  the  crops  as 
against  his  wife,  he  alone  must  bring  an  ac- 
tion for  an  injury  thereto.  Lyon  v.  Green 
Bay,  &^  M.  R.  Co.,  42  IVis.  548,  1  5  Am.  Ry. 
Rep.  85. 

29.  Pleading  and  evideuee.— Where 
a  married  woman  sues  alone  to  recover  for 
a  personal  injury,  there  can  be  no  recovery 
for  loss  of  earnings,  unless  such  loss  is  spe- 
cially pleaded.  Mellwitz  v.  Manhattan  R. 
Co.,  43  A^.  Y.  S.  R.  354,  62  Hun  622,  17  N. 
Y.  Supp.  112.— Quoted  in  Bloom  z/.  Man- 
hattan El.  R.  Co.,  43  N.  Y.  S.  R.  378. 

Whf  r^;  her  complaint  contains  no  allega- 
tion either  of  a  loss  of  earnings,  or  that  she 
was  carrying  on  business  for  her  sole  and 
separate  account,  or  that  she  was  allowed 
by  her  husband  to  apply  to  her  own  use  any 
wages  or  earnings  in  any  separate  business, 
it  is  error  to  allow  her  to  testify  as  to  the 
amount  of  her  earnings  just  prior  to  the  in- 
jury. Bloom  v.  Manhattan  El.  R.  Co.,  43  N. 
y's.  R.  378,  63  Hun  629,  17  A^  Y.  Supp. 
812. — Quoting  Mellwitz  v.  Manhattan  R. 
Co.,  43  N.  Y.  S.  R.  354.—  Uransky  v.  Dry 
Dock.  E.  B.  &*  B.  R.  Co.,  1 18  A'.  Y.  304.  23 
A'.  E.  Rep.  451,  28  A^  }'.  6".  A'.  711  ;  revers- 
ing 44  Hun  119,  7  N.  Y.  S.  R.  395. 

Presumptively,  damages  for  negligently 
diminishing  the  earning  capacity  of  a  mar- 
ried woman  belong  to  her  husband,  and 
when  she  seeks  to  recover  such  damages, 
her  complaint  must  allege  that  for  some 
reason  she  is  entitled  to  the  fruits  of  her 
own  labor ;  or  if  she  seeks  to  recover  dam- 
ages for  an  injury  to  her  business,  she  must 
allege  that  she  was  engaged  in  business  on 
her  own  account  and  by  reason  of  the  in- 
jury was  injured  therein  as  specifically  set 
forth.  Uransky  v.  Dry  Dock,  E.  B.  &-  B.  R. 
Co.,  1 18  N.  Y.  304.  23  N.  E.  Rep.  451,  28  N. 
Y.  S.  R.  711;  reversing  44  Hun  1 1 9,  7  yV. 
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V.  S.  Ji.  395.— Distinguishing  Ehrgott  v. 
Mayor,  etc.,  ol  N.  Y.,  96  N.  Y.  275. 

A  complaint  by  a  married  woman  alleged 
that  defendant,  a  common  carrier,  under- 
took to  carry  her  and  her  baggage  from  San 
Francisco  to  New  York,  but  the  baggage, 
which  was  her  separate  property,  was  stolen 
and  damaged  while  in  the  hands  of  defend- 
ant, to  which  defendant  demurred.  Hiid, 
that  the  demurrer  admitted  that  the  prop- 
erty was  her  separate  property,  and  the  legal 
presumption  would  prevail  that  a  wife  in 
California  might  hold  separate  property. 
If  the  defendant  was  entitled  to  be  in- 
formed of  the  particular  facts  which  consti- 
tuted the  baggage  her  separate  property, 
the  remedy  was  by  motion  for  a  bill  of  par- 
ticulars, under  N.  Y.  Code,  §  160,  and  not 
by  demurrer.  Spies  v.  Accessory  Transit 
Co.,  5  Diier{N.  V.)  662. 

;$0.  Extent  niul  limits  of  wife's 
reoovery. — Where  a  married  woman  sues 
for  a  personal  injury  she  cannot  recover  for 
money  expended  in  procuring  medical  at- 
tendance and  other  expenses  growing  out 
of  her  injury,  nor  for  loss  of  time  caused  by 
the  injury,  unless  she  is  engaged  in  a  sep- 
arate, independent  business,  which  thereby 
suffers  loss.  Tuitk  v.  Chicago,  R.  I.  &=  P. 
A\  Co.,  42  foTca  518. 

She  cannot  recover  for  "lost  time,"  for 
"medical  attendance,"  nor  for  "impaired 
capacity  to  labor."  Her  services  belong  to 
her  husband,  and  he  must  furnish  her  with 
medical  attention ;  hence  he  alone  suffers 
pecuniary  damages  because  of  "  loss  of 
time,"  "medical  attention,"  and  "  impaired 
capacity  to  labor"  of  the  wife,  and  the 
action  for  such  damages  must  be  in  his 
n-^me.  Atchison,  T.  iS-*  5.  F.  R.  Co.  v.  Mc- 
Ginnis,  46  Kan.  109,  26  Pac.  Rep.  453. 
Klein  v.  Jewett,  26  A'.  /.  Eq.  474 ;  affirmed 
in  27  N.J.  Eq.  550.  Blacchinska  v.  Hmnard 
Mission,  etc.,  130  A'.  ]'.  497,  29  A^.  E.  Rep. 
755,  42  A''.  Y.  S.  R.  387. — Distinguishing 
Brooks  V.  Schwerin,  54  N.  Y.  343  ;  Reynolds 
V.  Robinson,  64  N.  Y.  5S9.  Quoting  Filer 
V.  New  York  C.  R.  Co.,  49  N.  Y.  47. — 
Quoted  in  Thuringer  v.  New  York  C.  & 
H.  R.  R.  Co..  71  Hun  526. 

In  an  action  by  a  married  woman  living 
with  her  husband,  for  personal  injuries  sus- 
tained by  her,  she  is  entitled  to  recover  for 
the  diminution  of  her  capacity  to  labor,  re- 
sulting from  the  injuries.  Jordan  v.  Mid- 
dlesex  R.  Co.,  138  Ji/ass.  425. 

The  marriage  of  a  woman  after  injuries 


received  in  a  railroad  accident  cannot  af- 
fect her  xight  to  recover  damages  for  the 
loss  of  her  capacity  to  earn  money.  The 
question  of  the  loss  of  the  capacity  to  e  ;rn 
money  is  properly  left  to  the  jury.  Reading 
v.  Penttsylvania  R.  Co.,  52  N.J.  L.  264,  19 
At  I.  Rep.  321. 

4.  Joint  Actions  by  Husband  and  Wijc. 

31.  Joinder,  wlieu  iieces.siiry  or 
proper. — An  action  to  recover  damages 
for  injuries  to  the  wife  should  be  brought 
in  the  names  of  the  husband  and  wife. 
Snashall  v.  Metropolitan  R.  Co.,  8  Mackey 
{D.  C.)  399.  McEadden  v.  Santa  Ana,  O. 
<3-  T.  St.  R.  Co.,  87  Cal.  464,  25  Pac.  Rep.  681. 

In  an  action  for  damages  for  personal  in- 
juries to  the  wife,  the  husband  must  be 
made  a  party  plaintiff ;  but  the  recovery  can- 
not extend  to  any  matters  for  which  the 
husband  must  sue  alone,  as  loss  of  service 
and  the  like.  Matthew  v.  Central  Pac.  R. 
Co..  63  Cal.  450. 

In  all  cases  where  the  cause  of  action  will 
survive  to  the  wife,  she  may  join  with  her 
husband  in  a  suit  upon  it.  Eiiller  v.  Nau- 
gatiick  R.  Co.,  21  Conn.  557. 

Georgia  Code,  §  2960,  providing  that  a 
husband  may  recover  damages  for  torts 
committed  on  his  wife,  does  not  change  the 
common  law  rule  that  the  wife  should  be 
joined  in  the  action.  East  Tenn.,  V.&'G. 
R.  Co.  v.  Cox,  57  Ga.  252. 

Where  a  married  woman  acquired  land 
prior  to  the  passage  of  the  Illinois  Married 
Woman's  Act  of  1861,  and  it  was  occupied 
jointly  by  the  husband  and  wife,  they  must 
join  in  an  action  for  an  injury  thereto.  Or 
if  the  land  be  acquired  by  the  wife  after  the 
passage  of  the  above  statute,  and  is  occupied 
jointly  by  the  husband  and  wife,  then  also 
both  may  join  in  an  action  for  an  injury  to 
the  land.     Illinois  C.  R.  Co.  v.  Grable,  46  ///. 

445- 

The  gravamen  of  an  action  by  husband 
and  wife  to  recover  for  personal  injuries  to 
the  wife  while  a  passenger  is  the  negligence 
of  defendant.  The  right  to  maintain  the 
action  does  not  depend  upon  contract,  but 
the  action  is  founded  upon  the  common  law 
duty  to  carry  safely ;  and  the  negligent  vio- 
lation of  that  duty  to  the  damage  of  the 
plaintiff  is  a  tort  or  wrong  which  gives  rise 
to  the  right  of  action.  Baltimore  City  Pass. 
R.  Co.  V.  Kemp,  61  Md.  619,  48  Am.  Rep.  134. 

It  is  proper  10  join  the  husband  and  wife 
as  plaintiffs  in  an  action  against  a  common 
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carrier,  for  a  violation  of  his  general  duty 
to  the  public,  in  failing  to  comply  with  his 
engagement  to  stop  at  a  particular  place, 
whereby  the  wife  was  unable  to  take  pass- 
age. Heirn  v.  M'Caughan,  yi  Miss,  17. — 
Quoted  in  Purcell  v.  Richmond  &  D.  R. 
Co.,  108  N.  Car.  414. 

Where  a  bill  alleges  that  one  of  the  di- 
rectors of  a  company  charged  with  the  acts 
of  misappropriation  and  embezzlement  had 
fraudulently  conveyed  his  property  to  his 
wife,  and  seeks  to  have  the  conveyance  set 
aside,  that  the  property  may  be  subjected  to 
his  debt,  making  the  wife  a  party  for  this 
purpose — held,  that  she  was  a  proper  party 
to  the  bill.  Shea  v.  Knoxville  &•  K.  R. 
Co.,  6  Baxt.  {Tenn.)  277. 

In  a  suit  originally  brought  for  damages 
to  land  which  was  alleged  to  be  the  sep- 
arate property  of  the  wife,  the  wife  was  not 
improperly  joined  in  the  original  suit  as 
plaintiff.  Texas  &^  St.  L.  R.  Co.  v.  Reid,  \ 
Tex.  App.  {Civ.  Cas.)  120. 

Husband  and  wife  may  join  in  a  suit  for 
damages  for  a  personal  injury  to  both  while 
passengers  on  a  train.  Texas  (5>»  P.  R.  Co. 
V.  Gwaltney,  2  Tex.  App.  {Civ.  Cas^  602. — 
Disapproving  Texas  C.  R.  Co.  v.  Burnett, 
61  Tex.  638.  Following  San  Antonio  St. 
R.  Co.  V.  Helm,  64  Tex.  147. 

32.  Husband  proper  though  not 
necessary  party. — In  an  action  to  recover 
damages  for  personal  injuries  to  the  wife, 
the  husband  is  a  proper  but  not  a  necessary 
party.  Ohio  &'  M.  R.  Co.  v.  Cosby,  27  Am. 
&0  Eng.  R.  Cas.  339,  107  Ind.  32,  7  N.  E. 
R^P-  373-— Not  following  Michigan  C.  R. 
Co.  V.  Coleman,  28  Mich.  440. 

33.  Wife  proper  though  not  nec- 
essary party. — A  wife's  interest  in  the 
lands  of  her  husband  has  been  so  enlarged 
by  section  2508,  Ind.  Rev.  St.  1881,  that 
while  she  may  not  be  a  necessary  party 
plaintiff,  she  is  nevertheless  a  proper  party 
plaintiff  with  her  husband  in  an  action  to 
compel  a  railroad  company  to  maintain  a 
crossing  over  its  right  of  way,  and  to  main- 
tain cattie-guards,  fences,  etc.,  in  accordance 
with  a  provision  in  a  deed,  by  the  husband 
and  wife,  of  the  land,  for  the  right  of  way. 
Lake  Erie  &>  W.  R.  Co.  v.  Priest,  131  Ind. 
413,  31  .V.  A'.  Rep.  77. 

An  action  for  injury  to  the  wife,  caused 
by  the  negligence  of  another,  must  be 
brf)ught  in  the  name  of  the  husband,  and 
the  wife,  while  not  a  necessary  is  a  proper 
party  to  such  action  ;  and  there  may  be  a 


recovery  therein  for  the  pain,  suffering, 
wounded  feelings,  etc.,  of  the  wife,  and,  on 
the  part  of  the  husband,  the  cost  of  her 
nursing,  medical  attendance,  and  medicines, 
together  with  the  loss  of  her  services  in  the 
household.  Hawkins  v.  Front  St.  Cable  R. 
Co.,  3  IVash.  592,  28  Pac.  Rep.  1021. 

34.  Adding  husband's  name  by 
amendment  —  Limitation.— When  the 
wife  sues  as  sole  plaintiff,  on  a  cause  of 
action  which  can  only  be  prosecuted  bv 
husband  and  wife  jointly,  for  the  benefit  of 
the  husband,  and  his  name  is  added  by 
amendment  after  the  statutory  bar  is  com- 
plete, the  statute  of  limitations  is  a  bar  to 
the  action.  Barker  v.  Anniston,  O.  &^  O.  St. 
R.  Co.,  92  Ala.   314,  8  So.   Rep.  466.— FoL- 

■  lowing  King  7K  Avery,  37  Ala.  169. 

35.  Non-joinder  or  mii^oiiidcr, 
how  olyected  to.— Where  a  husband  and 
wife  join  in  an  action  against  a  railroad, 
charging  that  through  the  negligence  of 
the  company  the  wife  has  been  greatly  in- 
jured and  has  suffered  great  pain,  and  by 
reason  thereof  the  husband  has  lost  her  ser- 
vices and  been  put  to  great  expense,  and 
otherwise  injured,  and  the  company  goes 
to  trial  without  objecting  to  a  joinder  of 
husband  and  wife  as  co-plaintiffs,  plaintiffs 
are  entitled  to  a  joint  recovery,  including 
damages  to  the  wife  as  well  as  the  loss  of 
services  and  expenses  incurred  by  the  hus- 
band. Little  Rock  <S-  Ft.  S.  R.  Co.  v.  Har- 
key,  {Ark.)  1 5  5.  IV.  Rep.  456. 

Where  a  married  woman  sues  for  a  per- 
sonal injury  received  while  leaving  a  street- 
car, a  motion  for  a  nonsuit  on  the  ground 
of  the  non-joinder  of  the  plaintiff's  husband 
is  properly  denied,  when  the  fact  of  the 
coverture  appears  on  the  face  of  the  com- 
plaint. In  such  case  the  defect  can  be 
reached  only  by  demurrer,  under  the  N.  Y. 
Code  of  Civ.  Pro.  §§  4S0,  499.  Chase  v. 
/am es town  St.  R.  Co.,  15  A'.  V.  Supp.  35. 

Whether  or  not  it  be  proper  for  husband 
and  wife  to  join  in  an  action  against  a  rail- 
road company,  for  personal  injuries  to  the 
wife,  yet  to  be  available  the  misjoinder 
must  be  taken  advantage  of  by  special  ex- 
ception, and  not  by  general  demurrer. 
Texas  ^^  P.  R.  Co.  v.  Pollard,  2  Tex.  App. 
{Civ.  Cas.)  424. 

Where  a  wife  purchases  stock  out  of  her 
own  earnings,  and  is  registered  as  the  owner, 
she  and  her  husband  may  sue  jointly  for 
dividends;  if  tiie  wife  sues  alone,  a  plea  in 
abatement  is  the  only  manner  in  which  the 
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non-joinder  of  the  husband  can  lie  taken 
advantage  of.  Dalton  v.  Midland  Counties 
A'.  Co.,  13  C\  B.  474,  \1  Jur.  719,  22  L.  /.  C. 
P.  177. 

In  an  action  by  a  husband  and  wife  for 
injuries  to  the  wife,  the  company  cannot 
assign  for  error  in  fact,  that  before  the  mar- 
riage of  the  plaintiffs  the  wife  had  married 
another  man,  who  was  then  alive.  Metro- 
politan N.  Co.  V.  VVrlson,  40  Z.  /.  C.  P.  208, 
L.  K.  6  C.  P.  37fi    ^yL.   T.  550,  19  W.  K. 

77S- 
30.  Pleaui'  a    /idence.— Where 

a  husband  and  wiie  sna  for  a  personal  in- 
jury to  the  wife,  and  the  evidence  shows 
that  her  injur!  ;s  .re  permrnent,  so  that  it 
is  necessary  for  the  hu  band  .niploy  an- 
other to  do  the  worii  that  iih^i  h  v  1  b^en  do- 
ing, the  Carlisle  tables  of  mortality  may  be 
introduced  in  evidence  for  the  purpose  of 
showing  the  wife's  life  expectancy.  Mi- 
Donald  V.  Chicago  &*  N.  IV.  K.  Co.,  26 
loiua  124. — Followed  in  Knapp  v.  Sioux 
City  &  P.  R.  Co.,  71  Iowa  41,  32  N.  W.  Rep. 
18. 

Where  the  declaration,  by  husband  and 
wife,  for  a  personal  injury  to  the  wife,  after 
stating  the  nature  and  extent  of  the  injury 
complained  of.  proceeded  to  allege  that  by 
means  of  such  injury  she  became  sick,  and 
was  prevented  from  attending  to  her  neces- 
sary aflairs,  and  that  the  plaintiffs  were 
thereby  forced  to,  and  did,  necessarily  ex- 
pend two  hundred  dollars  in  endeavoring 
to  effect  a  cure — held,  that  although  the 
plaintiffs  could  not  recover,  in  the  same 
action,  for  the  wife's  personal  injury,  and 
also  for  the  expenses  of  her  cure,  yet  in 
this  case  the  ground  of  damages  was  the 
wife's  personal  injury  alone,  and  the  state- 
ment regarding  the  expenses  of  her  cure 
was  to  be  considered  as  descriptive  of  the 
extent  of  her  injury,  and  not  as  a  distinct 
and  substantive  ground  of  damages,  and  in 
that  aspect,  though  unnecessary,  still  it  was 
very  proper;  but  if  otherwise,  yet  as  the 
gist  of  the  action  was  the  breach  of  contract 
in  not  carrying  the  wife  safely,  and  this  was 
a  ground  on  which  the  plaintiffs  could  re- 
cover, it  will  be  presumed  after  verdict  that 
the  court  confined  the  evidence  to  that 
ground.  Fuller  v.  Naugatuck  R.  Co.,  21 
Conn,  557. 

In  a  joint  action  for  a  personal  injury  to 
the  wife  the  evidence  was  that  the  wife  had 
been  an  invalid  for  two  years  before  the  in- 
jury complained  of,  but  that  during  that 


period  she  liad  been  gradually  recovering 
her  health,  and  that  prior  to  such  injury  the 
indications  were  that  she  would  soon  re- 
cover. Held,  that  there  was  no  error  in  re- 
fusing to  submit  for  a  special  verdict  tiie 
question,  ••  What  was  the  value  of  her  ser- 
vices per  month  during  those  two  years  }" 
Meese  v.  Fond  du  Lac,  48  Wis.  323,  4  A'.  W. 
Hep.  406. 

After  a  count  by  husband  and  wife  for  in- 
jury done  by  a  railway  to  the  wife  during 
coverture,  a  second  count,  by  the  linsband 
alone,  after  setting  out  the  fact  of  the  horse 
and  cutter,  in  which  both  plaintiffs  at  the 
time  were,  having  been  precipitated  over  a 
bridge  with  the  wife,  and  that  she  was 
thereby  greatly  injured,  and  laid  up  for  a 
long  time  in  consequence  of  ilie  injuries 
sustained  by  her,  and  endured  great  suffer- 
ing, proceeded  to  allege  that  the  husband 
was  put  to  great  trouble  and  expense  by 
reason  of  the  loss  of  his  wife's  society  and 
her  services,  and  was  compelled  to  pay 
large  sums  of  money,  on  account  of  her  ill- 
ness, to  nurses  and  medical  men,  etc.,  and 
also  lost  said  horse  and  cutter,  and  was 
otherwise  put  to  great  expense.  The  jury 
found  for  plaintiffs,  and  assessed  damages 
generally  on  both  counts.  Held,  that  after 
verdict  the  second  count  must  be  treated  as 
a  count  only  for  the  daniiige  of  the  husband, 
for  which  he  alone  could  sue;  and  that 
treating  it  as  sucli,  it  was  well  joined  with 
the  first  count,  under  the  Common  Law 
Procedure  Act,  although  damages  were 
sought  by  it  for  the  injury  to  the  horse  and 
cutter,  as  well  as  for  that  resulting  to  the 
husband  from  the  injury  to  the  wife.  Camp- 
bell \.  Great  Western  A\  Co.,  20  U.  C.  C.  P. 
345 ;  affirmed  in  20  U.  C.  C.  P.  563. 

Defendants  were  not  entitled  to  arrest 
the  judgment  on  the  ground  that  the  dam- 
ages had  been  separately  assessed  upon 
each  count.  Campbell  v.  Great  Western  R. 
Co.,  20  U.  C.  C.  P.  345 ;  affirmed  in  20  U. 
C.  C.  P.  563. 

37.  Damages  recoverable.— Where  a 
husband  is  joined  as  a  nominal  party  in  an 
action  for  personal  injuries  to  the  wife,  only 
such  damages  as  are  personal  to  the  wife 
can  be  recovered ;  and  instructions  to  the 
jury  should  contain  a  full  and  complete 
statement  of  the  true  measure  of  damages. 
Brown  v.  Hannibal  Sf  St.  J.  R.  Co.,  23  Mo. 
App.  209;  affirmed  in  99  Mo.  310.  Johnson 
v.  Baltimore  <S-  P.  R.  Co.,  6  Mackey  (D.  C.) 
232.— Approving  Minick  v.  Troy,  19  Hun 
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(N.  Y.)  253.  Reviewing  Scott  v.  Metro- 
politan R.  Co.,  4  Mackey  153. 

[:i  a  joint  action  by  husband  and  wife  for 
Injuries  received  by  the  wife,  recovery  can- 
iMt  be  had  for  the  loss  of  the  wife's  services 
lu  the  husband,  nor  for  the  loss  of  the  wife's 
society,  nor  for  the  expenses  of  her  cure, 
nor  for  her  attendance  while  sick  ;  these  be- 
long to  the  husband  alone.  Scott  v.  Mct- 
ropoUtan  R.  Co.,  4  Mackey  {D.  C.)  152. — 
REVlliWED  IN  Johnson  ik  Haltirnore  &  P. 
R.  Co.,  6  Mackey  2--,2.—0/iio  ^^  M.  R.  Co. 
V.  Cosdy,  27  A '/I.  &*  Ei:^.  N.  Cas.  339,  107 
Imi.  32,  7  N.  E.  Rep.  373,  Baltimore  City 
Pass.  R.  Co.  V.  Kemp.  18  Am.  &^  Eng.  R. 
Cas.  220,  61  Mtt.  74,  47  Am.  Rep.  3S1,  n. 
X or  them  C.  R.  Co.  v.  Mills,  19  Am.  &^  Eng. 
R.  Cas.  160,  61  Mtl.  355.— Approved  in 
Bunyea  v.  Metropolitan  R.  Co.,  8  Mackey 
76. 

In  an  action  by  husband  and  wife  for  per- 
sonal injuries  sustained  by  the  wife,  the 
jury  were  properly  instructed  that  in  esti- 
mating the  damages  they  were  to  consider 
the  health  and  condition  of  the  female 
plaintiff  before  the  injury,  as  compared  with 
her  condition  at  the  time  of  the  trial,  /;/ 
consequence  of  the  injury;  "and  whether 
the  injury  in  its  nature  was  permanent,  and 
how  far  it  was  calculated  to  disable  her 
from  engaging  in  those  household  pursuits 
and  employments  for  which,  in  the  absence 
of  such  injury,  she  would  be  qualified;  and 
also  the  physical  and  mental  suffering  to 
which  she  was  subjected  by  reason  of  the 
injury ;  and  to  allow  such  damages  as  in  the 
opinion  of  the  jury  would  be  a  fair  and  just 
compensation  for  the  injury  which  she  sus- 
tained." Baltimore  City  Pass.  R.  Co.  v. 
Kemp,  18  Am.  &•  Eng.  R.  Cas.  220,  61  Md. 
74,  47  Am.  Rep.  381,  «. 

38.  Jiidg'iiicut,  fftMierally. — In  an  ac- 
tion by  husband  and  wife  to  recover  dam- 
ages for  personal  injury  to  the  wife,  judg- 
ment may  properly  be  rendered  in  favor  of 
the  husband  and  wife  jointly.  A'eale  v. 
Depot  R,  Co.,  94  Cal.  425,  29  Pac.  Rep.  954. 


ICE  AND  SNOW. 

Duty  to  remove  from  car  platform,  see  Car- 
riage OF  Passengers,  210. 

cattle-guards,  see  Animals,  In- 
juries TO,  1G9. 


30.  as  a  bar  to  fiirtlier  Iiti{;a- 

tioii,— Under  the  New  Jersey  laws  a  judg- 
ment in  assumpsit,  in  a  suit  by  a  husband 
and  wife  against  a  railroad  f(jr  a  failure  to 
safely  carry  the  wife,  is  not  a  bar  to  another 
action  of  assumpsit  by  the  husband  alone 
for  the  same  cause  of  action.  Pollard  v. 
New  Jersey  R.  &^  T.  Co.,  loi   I'.  S.  223. 

When,  in  a  suit  for  damages  to  the  wife, 
husband  and  wife  are  joined,  and  no  objec- 
tion is  made  to  the  joinder,  and  juil,i;mcnt 
is  given  for  plaintiffs,  the  judgment  is  as 
complete  a  bar  to  any  subsequent  suit  by 
husband  and  wife,  as  in  a  case  where  tiie 
husband  alone  was  plaintiff.  San  Antonio 
St.  R.  Co.  V.  Helm,  19  Am.  <S»  Eng.  R.  Cas. 
158,  64  Tex.  147.— Following  Texas  C.  K. 
Co.  V.  Durnett,  61  Tex.  639. 

40.  Eilect  of  death  of  wife  pciuling 
suit. — The  joint  action  by  husbiind  and 
wife  for  personal  injuries  to  the  wife  abates 
by  her  death ;  and  the  husband  may  then 
bring  a  separate  action  for  loss  of  services, 
etc.  Meese  v.  Fond  dii  Lac,  48  Wis.  323,  4 
A'.  IV.  Rep.  406. 

41.  Consolidation  of  actions.— An 
action  by  a  husband  and  wife  for  an  injury 
done  to  the  wife  may  be  consolidated  with 
an  action  by  the  husband  for  an  injury  to 
himself  at  the  same  time  and  place.  Mor- 
ley  V.  Midland  R.  Co.,  3  F.  iS«  /".  961. 

Section  40  of  the  Common  Law  Proced- 
ure Act  of  1852,  providing  that  in  any  ac- 
tions by  a  man  and  wife  for  injury  to  the 
wife,  the  husband  may  add  claims  in  his 
own  right,  and  that  separate  actions  brought 
in  respect  of  such  claims  may  be  consoli- 
dated, and  that  in  case  of  the  death  of  either 
plaintiff  a  suit,  so  far  as  relates  to  the  causes 
of  action,  if  any,  which  do  not  survive,  shall 
abate— is  permissive  only  and  not  imper- 
ative. Brockbank  v.  Whitehaven  Junction 
R.  Co.,  7  H.&*  IV.  834,  31  Z.  /.  Ex.  349. 


HYPOTHETICAL  QUESTIONS. 
Opinions  of  experts  based  upon,  see  Wit- 
nesses, 150,  189-1U4. 


I 


Heaping  up,  on  street,  rights  of  adjoining 
owner,  see  Street  Railways,  201. 

Injury  to  employe  by,  liability  of  coi  pany, 
see  Emi'Loves,  Injuries   10,  82. 

On  platform  at  station,  liability  for,  see 
Stations  and  Dei'ots,  88,  121. 
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IDAHO— ILLINOIS. 


Ordinances  relative  to,   see  Municipal  Cor- 
porations, lO. 


IDAHO. 

Assessment  and  levy  of  taxes  in,  see  Tax- 
ation, 250. 


IDENTIFICATION. 

Of  consignee,  see  Carriagk  of  Merchandise, 
277,311. 

—  deponent,   with  person  named    in   com- 

mission to  take  testimony,  see  Evidence, 
200. 

—  passenger,  stipulation  in  mileage  ticket  as 

to,  see  Tickets  and  Fares,  09. 


IGNORANCE. 

Of  contents  of  release,  impeachment  for,  see 
Release,  14. 

—  defects,  allegation  and  proof  of,  see  Em- 

ployes, Injuries  to,  543,  574. 

—  established   usage,    burden    of   proof  to 

show,  see  Employes,  Injuries  to,  597. 

—  shipper,  as  to  contents  of  special  contract, 

effect  of,  see  Carriage  of  Live  Stock,  95. 


ILLEGALITY. 

Affidavit  of,  see  Execution,  24 ;  Taxation, 
33S. 

In  tax  assessment,  injunction  for,  see  Tax- 
ation, 350. 

Of  contracts,  see  Contracts,  52-67. 

prevents  specific  performance,  see  Spe- 
cific Performance,  18. 

—  corporate  bonds,  see  Bonds,  25. 

—  creditor's  claim  against  corporation,  as  a 

defense     to     stockholder,     see    Stock- 
holders, 70. 


ILLINOIS. 

Actions  for  penalty  in,  for  failure  to  give 
signals,  see  Crossings,  Injuries,  etc.,  at, 
150. 

Application  of  fellow-servant  rule  in,  to  ser- 
vants of  different  departments,  see  Fel- 
low-servants, 109. 

Assessment  and  levy  of  taxes  in,  see  Tax- 
ation, 257. 

Constitutional  provisions  in,  relative  to  con- 
demnation proceedings,  see  Eminent  Do- 
main, 9. 

Constitutionality  of  statutes  of,  as  to  con- 
demnation proceedings,  see  Eminent  Do- 
main, 28. 

— municipal  aid  for  railways, 

see  Municipal  and  Local  Aid,  29. 

tax  laws  of,  see  Taxation,  24. 


Construction  of  statutes  of,  as  to  right  of 
way  for  steam  roads  in  streets,  see 
Streets  and  Ukjiiwavs,  73. 

Crossing  of  streets  and  highways  under 
statutes  of,  see  Crossing  of  Streets  and 
Hhjiiways,  2. 

Deductions  for  benefits  under  condemnaticn 
laws  of,  see  E.minknt  Domain,  732. 

Doctrine  of  comparative  negligence  in.  s< ' 
Comparative  Negligence,  1-20;  Fiki  >, 
120. 

Duty  to  locate  stations  under  statutes  of,  s<  c 
Stations  and  Depots,  18. 

stop  at  county  seats  under  statutes  of, 

see  Carriage  of  Passen(;ki<s,  215. 

Federal  grants  to,  sec  Land  Grants,  21 . 

Grade  crossings  under  statutes  of,  sec  Cuoss- 
ING  OF  Railroads,  GO. 

Grants  by,  to  railroads,  see  Land  Gkanis, 
115. 

Injuries  to  animals  running  at  large  in,  see 
Animals,  Injuries  io,  240,  205. 

Jurisdiction  of  appellate  courts  of,  see  Juris- 
diction, 1$). 

Laying  out  streets  across  railways  under 
statutes  of,  see  Crossing  of  Streets  and 
Highways,  43. 

Local  assessments  upon  steam  railways  in, 
for  repairs,  paving,  etc.,  see  Streets  and 
Highways,  343. 

Occupation  of  streets  by  steam  roads  under 
legislative  grants  of,  see  Streets  and 
Highways,  43. 

Operation  of  statute  of,  giving  right  of  ac- 
tion for  causing  death,  see  Death  hy 
Wrongful  Act,  1  7. 

Pleadings  under  statute  of,  to  recover  pen- 
alty for  discrimination,  see  Discrimina- 
tion, 79. 

Review  of  town  bonding  proceedings  by  man- 
damus in,  see  Municipal  and  Local  Aid. 
443. 

Rule  in,  as  to  imputed  negligence,  sec  Im 
PUTED  Negltgkncr,  5. 

limitation  of  liability  for  negli- 
gence, see  Carriage  of  Merchanuisi:, 
478. 

Statute  of.  regulating  liability  for  injuries 
caused  by  fire,  see  Fires,  3. 

Statutes  of,  relative  to  connecting  lines,  sec 
Connecting  Lines,  2. 

-» distribution  of  damages  for  caus- 
ing death,  see  Death  hy  Wrongful  Act, 
57. 

drains,  see  Drains,  1. 

intersection  of .  ^ /.ways,  see  Cross- 
ing of  Railroads,  8. 

Statutory  duty  to  fence  in,  see  Fences,  21 . 

—  provisions  in,  limiting  amount  recover- 
able for  causing  death,  see  Death  by 
Wrongful  Act,  300. 
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Statutory  regulation  of  grade  crossings  in, 

see  Crossing  of  Streets  anu  lluanvAvs, 
80. 

Taking  land  for  streets  and  laying  out  roads 
in,  see  Streets  and  Mkjuwavs,  18. 

Taxation  in  aid  of  railways  in,  see  Munici- 
pal AND  Local  Aid,  -t  lO. 

—  of  land  grants  in,  see  1  a.\ahon,  1  lO. 

Transportation  of  diseased  cattle  in,  sec 
Carriage  uF  Live  Stock,   1 10. 

What  amounts  to  discrimination  under  stat- 
ute of,  see  DiSCUIMINAlTON,   2. 


IMMIGRATION. 

Detention  and  disinfection  of  immigrants, 
see  Quarantine,  2. 

Interstate  Commerce  Act  does  not  extend 
to,  see  Interstate  Co.mmkrck,  25. 

Rates  for  immigrants,  see  Interstate  Com- 
merce, 47. 

IMPANELING. 

Of  jurors,  see  Eminent  Domain,  534-545; 
Trial,  27-35. 


IMPEACHMENT. 
Of  accord,  see  Accord  and  Satisfaction,  G. 

—  awards  of  arbitrators,    see    Arhitration 

AND  Award,  30-3;{. 

—  judgments  against  corporation,  by  stock- 

holder, see  SlOCKIIOI.DKKS,  82. 

collaterally,    see   Judcmem',    etc.,  32- 

tUi. 

—  public  sales,  see  Judicial  Sale,  5. 

—  releases,  see  Release,  KJ-l."*. 

—  witnesses,  see  Witnesses.  31-41. 
evidence  for,  not  ground  for  new  trial, 

see  New  Trlvl,  1)5. 

—  written  instrument,  by  parol,  see  Evidence, 

180. 


IMPLIED. 

Contracts,  generally,  see  Contracts,  24. 

—  for  construction  of  railways,  see  Con- 
struction OK  Railways,  20. 

Covenants,  see  Covenants,  1 . 

lowers,  see  Agency,  lO-U);  Carriage  of 
Merchandise,  381;  Charters,  52; 
Corporations,  5. 

Repeal  of  charter,  see  Charters,  37. 

statutes,  see  Municipal  and  Local  Aid, 

Ol  ;  Statutes,  67. 


IMPRISONMENT. 

For  contempt,  see  Contempt,  10. 
See  False  I.mprisonment. 


IMPROVEMENTS. 
Allowance  for,  in  ejectment,  see  Ejectment, 
35. 

Compensation  for,  by  purchaser  at  foreclos- 
ure sale,  S';c  .MiiKicAiiis,  2((5. 

—  to  owner  of  homestead   for,  sec  IId.me- 

STKAD,   3. 

Evidence  o^  contemplated,  in  assessment  of 
land     d'.images,    sec    1:;.mim.nt    Domain, 

In  engine,  duty  to  adopt,  ste  Firi:s,  37. 

—  machinery,  duty  to  employes  to  adopt,  see 

Empi.uvks,  Injikies  111,  J)8. 
Inspection  and   approval  ol.    by  mortgage 

trustee,  see  .Mou  i(;a(;ks,  140. 
Made  by  company  betore  condemnation, value 

of,  when  allowed  to  landowner,  see  E.m- 

INENT  Uo.MALN,  O.'iO,  (t.*)!. 

Of  property  taken,    evidence  of  cost  of,  see 
Eminent  Domain,  iilH,  <il{). 

—  public  lands,    rights  of  settlers  making, 

sec  Fuiii.ic  Lands,  '20. 
Right  to  recover  for,  in  estimating  land  dam- 
ages, see  Eminent  Domain,  470. 

—  to  remove  after  abandonment  of  road,  see 

Eminent  Dwmain,  i)Hi. 


IMPUTED  NEGLIGENCE. 
In  actions  for  injuries  to  employes,  see  Em- 
ployes, Injuries  to,  337;  Fei.i.ow-ser- 

VANTS,  408. 

passengers  on   street-car,   see 

Street  Railways,  381. 

Negligence  of  bailee  when  imputed  to  owner, 
see  Fires,  118. 

driver,  to  owner  of  wntjon,  sec  Street 

Railways,  4J)8. 

passenger  injured  at  crossint'',  see 

Crossincs,  Iniukies,  eic,  at,  'J:  1  <'.,  liS5. 

manufacturer  of  cars,  to  carrier,  see  Car- 
riage OK  PasSI'NGEKS,   IIXJ. 

parents,  to  child,  see  Chii.dken,  Injuries 

TO,  110-120. 

See    also    Carriage    of    Passengeps,    3(i5  ; 

CoNTRimnORY  NllCI.IGENrl-.  IS. 

I.  DOCTRINE   OF  THORCGOOD  VS,  BRY- 
AN    to79 

II.  DOCTRINE  IN  THE  UNITED  STATES.    io8o 

I.  DOCTRINE  OF  THOROOOOD  VS.  BRYAN. 

1.  Kule  stated.*  —  The  contributory 
nec;li|?cnce  of  a  carrier  should  be  imputed  to 
a  passenger.  So  held,  where  a  passenger  in  an 
omnibus  was  injured  bytlie  joint  negligence 

*  Doctrine  of  imputed  negligence,  generally, 
see  notes,  4  L.  R.  A.  126;  S  Id.  494. 

Imputed  contributory  negligence  of  third  per- 
sons, see  note,  23  Am.  &  Eng,  R.  Cas.  206. 
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of  the  driver  of  another  oinnilnis,  and  tliat 
of  the  one  in  which  he  rode  ;  the  reason  be- 
ing j;ivcn  that  the  passenger  was  vohjntarily 
in  the  carriiige  identified  therewith  to  such 
a  degree  tiuit  the  want  of  care  on  the  part 
of  the  driver  would  bar  his  action  ;  and  that 
lie  was  in  tiie  position  of  a  master  and  re- 
sponsible for  the  acts  of  liis  si;rvants  or 
a'.;ciits.  Thoroi^ooii  \'.  Jlryun,  S  C.  li.  115. — 
I^XI'I.AINKI)  AND  K(M,L(j\vi;i)  IN  Armstrong 
7',  Lancashire  &  Y.  W,  Co.,  L.  K.  10  Ex.  47. 
Nor  Foi.i.cnvKD  in  Little  v.  Hackcit,  116 
U.  S.  366,  54  Am.  Rep.  135.  Ovkrrulkd 
IN  The  Hernina,  L.  R.  12  P.  D.  58,  which 
is  adirmed  in  L.  R.  13  App.  Cas.  i.' 

Plaintiff,  a  passenger  on  a  train,  was  in- 
jured, as  the  jury  found,  by  the  joint  negli- 
gence of  those  in  charge  of  the  train  on 
which  he  was  a  passenger  and  those  in 
charge  of  the  defendant's  train.  Held,  that 
plaintiff  was  so  far  identified  with  the  train 
on  wliich  he  rode  ttiat  he  could  not  recover. 
Armstroni;;  v.  Lancashire  &•  V.  A\  Co.,  L. 
/f.  10  Ex.  47. — Following  Thorogood  v. 
Bryan,  8  C.  B.  iis.—Bri'if^c  v.  Grand  Junc- 
tion R.  Co.,  3  M.  (3-  W.  244. 

2.  To  what  extent  approved  and 
followed.* — If  a  person  who  is  driving  a 
wagon  ;.nd  team,  and,  as  such  driver,  has  con- 
trol of  the  movements  of  the  wagon  and  fails 
to  exercise  proper  care,  skill,  or  watchfulness, 
and  thereby  aids  in  causing  an  accident, 
whereby  the  occupants  of  the  wagon  are  in- 
jured, such  negligence  on  the  part  of  the 
driver  is  the  negligence  of  the  injured  occu- 
pants, and  defeats  their  right  of  recovery.  So 
held,  where  plaintiff,  as  administrator,  sued 
for  the  death  of  his  wife  and  two  children  who 
were  in  a  wagon  that  he  was  driving  and 
which  collided  with  a  train.  Morris  v.  Chi- 
cago, M.  &>  St.  P.  R.  Co.,  26  Fed.  Rep.  22. 

Where  one  ships  goods  on  a  steamboat 
and  takes  passage  on  the  same  boat  him- 
self, and  it  is  sunk  by  a  collision  with  another 

*  When  carrier's  negligence  is  imputed  to  pas- 
senger, see  notes,  37  Am.  &  Eng.  R.  Cas.  44  ; 
22  Id.  355;  18  Id.  148  ;  23  Am.  Rkp.  4. 

Negligence  of  train  hands  cannot  be  imputed 
to  passenger  who  is  injured  by  collision  between 
trains  of  different  roads,  see  note,  54  Am.  Rep. 

135. 

Imputing  negligence  of  carriage  driver  to  one 
riding  with  him,  see  notes,  45  Am.  &  Eng.  R.  Cas. 
180;  57  Am.  Rep.  4SS:  i  L.  R.  A.  152;  q  /,/.  157. 

Injury  at  crossings.  Imputed  negligence  of 
third  party,  see  4g  Am.  &  Eng.  R.  Cas.  455, 
«bstr.;  ^%  Id.  22 r,  ahstr. 

Imputed  negligence  in  cases  of  injuries  to  in- 
fants, see  note,  36  Am.  &  Eng.  R.  Cas.  6S. 


boat,  and  the  carelessness  or  unskilful  man- 
agement of  the  sunken  boat  contributes  to 
the  loss,  the  slii[)per  cannot  recover  for  the 
loss  of  tlie  goods.  Dtiggins  v.  IVatson,  1 5 
Ar^.  118,  60  Am.  Dec.  560. 

In  such  case  the  shijjper  is  bound  by 
the  same  principle  of  law  as  would  be  ap- 
plicable to  an  action  by  the  owners  of  the 
sunken  boat,  and  could  only  recover  in  case 
they  would  be  entitled  to  recover.  Dtiggins 
V.  Watson,  15  Ark.  1 18,  60  Am.  Dec.  560. 

Where  the  plaintiff  voluntarily  rides  in  a 
private  carriage  with  others,  one  of  whom 
drives,  the  negligence  of  the  driver  contrib- 
uting to  an  injury  to  plaintiff  is  imputed  to 
the  latter  so  as  to  defeat  a  recovery.  Otis  v. 
Janesviltc,  4^  Wis.  422.  Prideaux  v.  Mineral 
Point,  43   Wis.  513,  28  Am.  Rep.  558. 

The  rule  which  imputes  the  negligence  of 
the  driver  of  a  private  conveyance  to  one 
who  rides  in  it,  so  as  to  defeat  a  recovery, 
does  not  apply  to  passengers  in  railway 
cars  or  steamboats,  even  though  they  have 
chartered  the  conveyance.  Cuddy  v.  Horn, 
\6  Mick.  596,  41  Am.  Rep.  178. 

II.  DOCTBINE  IN  THE  umiED  STATES.* 

3.  Thorogood  vs.  Bryan  denied— 
Alabama. — The  concurring  negligence  of 
two  railway  companies  whereby  a  collision 
is  brought  about,  and  a  passenger  on  one  of 
the  cars  of  the  street  railway  company  is 
injured,  may  create  a  joint  and  several  lia- 
bility on  the  part  of  the  two  companies,  but 
it  does  not  exonerate  either  of  them  as 
against  the  plaintiff.  Georgia  Pac.  R.  Co, 
V.  Hughes,  39  Am.  <&*  Eng.  R.  Cas.  674,  87 
Ala.  610,  6  So.  Rep.  413. 

In  an  action  for  personal  injuries  sus- 
tained by  plaintiff  by  being  thrown  from  a 
vehicle  in  which  he  was  riding,  as  it  at- 
tempted to  cross  the  defendant's  street  rail- 
way track,  which  was  not  in  proper  condi- 
tion and  repair,  the  contributory  negligence 
of  the  driver  of  the  vehicle  cannot  be  im- 
puted to  the  plaintiff,  who  had  no  control 
over  him  and  did  not  select  him.  Ely  ton 
Land  Co.  v.  Mingea,  43  Am.  &*  Eng.  R.  Cas. 
309,  89  Ala.  521,  7  So.  Rep.  666.— APPROV- 
ING Little  V.  Hackett,  116  U.  S.  366.  Dis- 
approving Thorogood  v.  Bryan,  8  C.  B. 
115  ;  Armstrong  ?'.  Lancashire  &  Y.  R.  Co., 
L.  R.  10  Ex.  47- 

The  fact  that  plaintiff  and  the  driver  of 

*  States  in  which  rule  of  imputed  negligence 
is  rejected,  see  note,  6  L.  R.  A.  546. 
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the  vehicle  were  both  firemen  in  the  employ- 
ment of  the  city,  and  were  going  to  a  tire  in 
answer  to  an  alarm,  as  required  by  their  com- 
mon business  and  duty,  does  not  take  the 
case  out  of  the  principle  above  stated,  nor 
render  the  plaintiti  liable  for  the  careless  or 
reckless  driving  of  the  driver.  Elyton  Land 
Co.  V.  Mingea,  43  Am.  &*  Eng.  A'.  Cas.  309, 
89  Ala.  521,  7  So.  Rep.  666. 

4. Georfflii.— If  the  plaintiff  herself 

was  free  from  negligence,  and  her  injury 
was  due  to  the  concurrent  negligence  of 
the  railroad  company  and  the  person  with 
whom  she  was  riding  in  a  wagon,  lie  not 
being  her  servant,  and  it  not  appearing  that 
she  was  the  owner  of  the  horse  and  wagon, 
or  that  she  had  any  agency  or  concern  in 
procuring  or  in  driving  the  same,  and  nulli- 
ing  appearing  which  tends  to  show  that  she 
was  aware  of  any  incompetency  in  the 
driver,  the  company  is  liable  to  her  for  all 
the  damages  consequent  upon  the  injury. 
Metropolitan  St.  R.  Co.  v.  Powell,  89  Ga. 
601, 16  .V.  E.  Rep.  118.  East  Tcnn.,  V.  &^  G. 
R.  Co.  V,  Mar  kens,  88  Ga.  60,  1 3  S.  E.  Rep. 
855. 

But  if  the  negligence  of  the  driver  was 
the  sole  cause  and  the  real  cause  of  the  col- 
lision she  cannot  recover,  because  the  com- 
pany not  being  negligent,  no  action  would 
lie.  East  Tenn.,  V.  G^  G.  R.  Co.  v.  Mar  kens, 
88  Ga.  60.  13  5.  £•.  Rep.  855. 

A  female  passenger  in  a  public  hack  is 
under  no  duty  to  supervise  the  driver  at  a 
public  crossing,  nor  to  look  or  listen  for 
approaching  trains,  unless  she  has  some  rea- 
son to  distrust  the  diligence  of  the  driver 
himself  in  respect  to  these  matters.  East 
Tenn.,  V.  &^  G.  R.  Co.  v.  Markens,  88  Ga. 
60,  13  S.  E.  Rep.  855. 

5.  Illinois.— Where  a  railway  pas- 
senger is  injured  by  a  collision  of  his  train 
and  the  train  of  another  company,  through 
the  mutual  neglig?nce  of  both,  and  he  has 
no  contract  relations  with  such  other  com- 
pany, he  may  maintain  an  action  against 
either  company ;  or  if  he  be  killed  his  rep- 
resentative may  maintain  such  action.  Wa- 
bash, St.  L.  (S-  /'.  R.  Co.  V.  Shacklet,  105  ///. 
364,  44  Am.  Rep.  791.  Union  R.  &^  T.  Co. 
v.  Shacklett,  19  ///.  App.  145. —  QUOTING 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Shacklet,  105 
111.  364. 

But  in  such  case  if  no  contract  relation 
exist  between  the  passenger  and  the  other 
company,  he  cannot  maintain  an  action  ex 
contractu  against  the  other  company,  but 


he  may  maintain  an  action  ex  delicto,  IVa- 
bash,  St.  I..  &■'  J'.  R.  Co.  v.  Shacklet,  105  /I/. 
364,  44  .hn.  Rep.  7<ji. 

O.  Indiiinu. — If  a  man  is  riding 

with  another,  and  is  injured  by  a  collision 
occurring  through  the  concurrent  negli- 
gence of  the  driver  of  the  vehicle  and  the 
servants  of  a  railroad  train  engaged  in  run- 
ning it,  he  nuiy  recover,  notwitlistanding 
the  contributory  negligence  of  the  driver  of 
the  vehicle  in  which  he  was  riding.  V'erre 
Haute  &*  I.  R.  Co.  v.  McMurray,  22  Am,  Sf* 
Eng.  R.  Cas.  371,  98  Ind.  358,  49  .,•;;/;.  Rep. 
752.  Michii^an  City  v.  Ikhckling,  122  Iitd. 
39,  23  N.  E.  Rep.  518. 

7.   Iowa.— A  passenger  in  a  hired 

conveyance  is  not  precluded  from  recover- 
ing f(jr  injuries  received  at  a  railway  cross- 
ing, where  the  accident  was  due  to  the  neg- 
ligent action  of  the  driver  furnished  by  the 
owner  of  tlie  conveyance.  The  negligence 
of  the  driver  prevents  recovery  only  when 
he  is  under  the  control  or  direction  of  the 
party  injured.  I.arkin  v.  lUirliiii^ton,  C.  R. 
6r*  N.  R.  Co.,  8  5  loTi'a  492,  52  A'.  IV.  Rep. 
480. 

Plaintifl  was  driving  with  throe  of  his 
neighbors,  with  a  team  which  did  not  belong 
to  any  of  the  parties,  but  was  under  the  con- 
trol of  one  of  the  neighbors.  Through  the 
negligence  of  one  of  the  party,  who  was 
driving,  plaintiff  was  injured  by  a  train  in 
crossing  the  track.  Held,  that  the  negli- 
gence of  the  driver  would  defeat  an  action 
by  plaintiff  for  the  injury  received.  Payne 
V.  Chicago,  R.  I.  &•■  P.  R.  Co.,  39  Iowa  523, 
<)Am.  Ry.  Rep.  17C.  -Disappkovko  in  Dean 
V.  Pennsylvania  R.  Co.,  39  Am.  &  Eng.  R, 
Cas.  697,  129  Pa.  St.  514.  Not  followed 
IN  Noyes  v.  Boscawen,  64  N.  H.  361. 

If  the  driver  and  the  plaintiff  were  at  the 
time  of  the  accident  engaged  in  the  pursuit 
of  a  common  purpose,  the  negligence  of  the 
driver  might  be  imputed  to  plaintiff;  and 
whether  they  were  so  engaged  was  a  ques- 
tion for  the  jury  under  the  evidence.  AVj- 
bit  V.  Garner,  75  Iowa  314,  39  N.  IV.  Rep. 
516. 

The  negligence  of  plaintiff's  son,  eleven 
years  old,  who  was  on  a  wagon  driven  by 
his  father,  and  saw  a  car  coming,  but  failed 
to  notify  his  father  of  the  fact,  could  not  be 
imputed  to  the  father.  Watson  v.  Wabash, 
St.  L.  &"  P.  R.  Co.,  19  Am.  &>  Eng.  R.  Cas. 
1 14,  66  Iowa  164,  23  A'.  W.  Rep.  380. 

The  plaintiff,  a  boy  of  about  twelve  years, 
was  riding  with   his  mother  in  a  carriage 
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driven  by  his  mother's  servant.  While  at- 
tcni|Hin^  U)  cross  the  defendant's  traclc  the 
carri;;(;e  was  struck  by  a  passing?  locomo- 
tive and  the  plaintilf  was  seriously  injured. 
The  driver  was  careless  in  not  stoijpin)^  at  a 
proper  place  and  looking  for  an  approach- 
ing train,  and  the  mother  was  careless  in 
not  recpiirinj;  the  driver  so  to  st(jp  and  look, 
//i7</,  that  this  carelessness  must  be  imputed 
to  ilie  plaiiuilT,  and  that  a  judf^ment  in  his 
favor  must  Ijc  reversed,  although  the  train 
was  runnin)^  at  a  danj^crous  rate  of  speed, 
anil  did  n<jt  give  warning  of  its  approach. 
S/uUr  V.  liiir Huston,  C  A\  vS--  .V.  A".  Co.,  71 
/07i'ii  2oy,  32  A'.  If.  Rep.  264. 

8. Ki'iitiK'ky.— Where  the  life  of  a 

passenger  in  a  street  railway  car  is  lost  by 
the  concurrent  negligence  of  the  driver  of 
the  car  and  other  persons,  such  negligence 
of  the  driver  is  no  defense  in  an  action 
against  the  other  persons,  such  driver  not 
being  the  agent  or  servant  of  the  decedent, 
nor  subject  to  his  government  or  control. 
Louisville,  C.  (S-»  L.  K.  Co.  v.  Case,  9  Bush 
{Ky.)  728.— FtJLLOWEU  IN  Noyes  v.  Uos- 
cawen,  64  N.  H.  361. 

O.  Louisiaiui.— The  doctrine  that 

a  passenger  in  a  public  conveyance  is  in 
some  way  identified  with  the  owner  or  the 
driver  of  it  so  that  he  cannot  recover  of 
the  owner  of  another  public  conveyance  for 
injuries  caused  by  a  collision  of  the  two, 
when  lie  has  exercised  no  control  over  the 
conduct  of  the  driver  of  the  vehicle  in 
which  he  is  riding,  is  unjust,  illogical,  and 
indefensible.  Hohab  v.  Neiv  Orleans  iS-^  C. 
R.  Co.,i^La.Ann.  185.— Ckiticisinc.  Thor- 
ogood  V.  Bryan,  8  C.  B.  115.  Following 
Little  v.  Hackett,  116  U.S.  366. — .See  also 
\Ve.<iterfiehi  v.  Levis,  43  La.  Ann.  63,  9  So. 
Ref,.  52. 

10.  Maine.— The   negligence  of  a 

driver  is  not  imputed  to  a  passenger  car- 
ried gratuitously,  who  has  no  control  over 
the  driver.  State  v.  Boston  &^  M,  R.  Co., 
35  Am.  (5^  Eng.  R.  Cas.  356,  80  ALe.  430,  tj 
All.  Rep.  36. — Dlsiinguishino  Brown  v. 
European  &  N.  A.  R.  Co.,  58  Me.  3S4 ;  Les- 
lie V.  Lewiston,  62  Me.  468.  Not  follow- 
ing Dickey  v.  Maine  Tel.  Co.,  43  Me.  492. 
Overruling  Thorogood  v.  Bryan,  8  C.  B. 
115. 

1 1 .  Marjiaiul. — The  contributory 

negligence  of  a  driver  of  a  public  or  private 
vehicle  not  owned  or  controlled  by  the  pas- 
senger, and  who  is  himself  without  fault, 
will  not  constitute  a  bar  to  the  right  of  the 


passenger  to  recover  against  a  railrf)ad  c 
pany  for  injuries  received  by  a  collision  ot 
its  trains  with   the    vehicle.     /'//il,n/,//'l//a, 

IV.  iS-  /.'.  A'.  Co.  V.  //ox elan,/,  (>(>  M,i.  149,- 7 
Atl. /<ep.  105.  -Ovkkkl  LING  Thorogood  I', 
Bryan,  8  C.  B.  115. 

12.   Ma.s.safliii.s4'tts.    -  Where  a 

railroad  ()assenger  sues  his  {omp.iny  for  a 
personal  injury  sustained  through  its  negli- 
gence and  the  negligiMice  uf  those  in  charge 
of  auoiher  train,  which  was  running  on  the 
same  track,  it  is  no  deftnise  that  the  neidi- 
gence  of  the  other  train  contributed  to  the 
injury,  although  such  other  train  acted  in- 
depeiulently  of  defendant.  Juiton  v.  Uoslon 
&*  L.  A',  Co.,  II  allien  (Mass.)  500, 

i;i. MiclllK'aii.— The  ruleby  whi  '1 

one  who  rides  in  a  [)rivate  conveyanr 
presumed  to  control  or  be  iflentificd 
the  driver  and  to  have  no  right  of  acn.,  . 
for  any  injury  done  to  him  by  a  collision 
caused  by  the  driver's  negligence,  cannot 
apply  to  passengers  in  public  conveyances, 
such  as  railway  cars  or  steamboats,  even 
though  they  have  chartered  the  conveyance. 
Cuddy  v.  Horn,  46  A/icli.  596,  10  \'.  IV.  /\ep. 

r- 

The  doctrine  that  the  negligence  of  the 
driver  of  a  vehicle  will,  in  some  cases,  be 
imputed  to  the  person  riding  with  him,  does 
not  apply  where  the  evidence  clearly  shows 
gross  ami  wanton  negligence  on  the  part  of 
the  defendant.  Se/iindler  v.  A/ihcau/cee,  L. 
S.  &"  IV.  R.  Co.,  ¥,7  A/ie/i.  400,  49  A'.  IV. 
Rep.  670.— Di.STiNGUi.siiiNG  Lake  Shore  & 
M.  S.  R.  Co.  V.  Miller,  25  Mich.  277;  Waite 

V.  North  liastern  K.  Co.,  VA.  Bl.  &  Ell.  719. 
Not  following  Thorogood  v.  r?ryan,  8  C. 
B.  115. 

14.    3Iiiuio.sota.  —  In  an    action 

against  two  companies  for  i.lie  killing  (f  a 
passenger  in  a  train  of  one  of  them,  in  a 
collision  with  a  train  of  the  other,  a  com- 
plaint alleging  negligence  in  the  operaiif.m 
of  both  trains  is  suiTicient.  The  negligence 
of  the  carrier  in  whose  train  deceased  was  a 
passenger  is  not  imputable  to  him.  /'lalwr- 
ty  v.  Minneapolis  &^  St.  L.  R.  Co.,  39  Minn. 
328,  40  N.  IV.  A'ep.  160,  I  L.  R.  A.  680.— 
Disapproving  Thorogood  ?'.  Bryan,  8  C.  B. 
115;  Armstrong  v.  Lancashire  &  Y.  R.  Co., 
L.  R.  10  Ex.  47. 

15.  Mississippi.— The  contribu- 
tory negligence  of  a  driver  in  venturing 
upon  a  crossingbefore  an  approaching  train, 
whereby  his  vehicle  is  struck,  is  not  imputa- 
ble to  a  temporary  occupant  of  the  vehicle, 
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who  is  being  driven  in  it  by  a  mere  invita- 
tion of  its  owner,  and  who  has  no  control 
over  the  driver,  and  no  reason  to  believe 
that  he  is  imprudent.  Alabiima  <5-  V.  R. 
Co.  V.  Davis,  69  Miss.  444, 1 3  So.  A  ■■p.  693. 

10.    Missouri,— A    p.'.L  iger  on 

the  vehicle  of  a  common  carrier,  wli  )  is  in- 
jured by  the  concurrent  negligence  of  the 
drivii'  and  a  third  person,  is  not  precluded 
from  recovery  against  the  latter  because  of 
the  concurring  negligence  of  the  driver. 
Bcckc  V.  Missouri  Pac.  R.  Co.,  45  Am.  &• 
lui^if.  R.  Cits.  174,  102  Mo.  544,  13  i>.  ir. 
Rep.  1053.— Following  Little  v.  Hackett, 

116    U.  S.   366.       FoLLOWINC;  ANU   gUOTING 

"The  Uernina,"  L.  K.  12  1'.  D.  58.  Not 
FOLLOWING  Thorogood  v.  Bryan,  8  C.  B. 
115;  Armstrong  v.  Lancashire  &  Y.  R.  Co., 
L.  R.  10  Ex.  47 ;  Lockhart  v.  Lichtenthaler, 

46  Pa.  St.  151. 

The  negligence  of  the  driver  of  a  vehicle, 
he  not  being  in  the  employment  or  under 
the  control  of  the  person  injured  while  rid- 
ing thereon,  cannot  be  imputed  to  the  lat- 
ter. Dickson  v.  Missouri  Pac.  R.  Co.,  104 
Mo.  491.  16  .V.   IV.  Rep.  381. 

17.  New  Hanipslilre.— The  neg- 
ligence of  the  driver  of  the  carriage  in  which 
plaintifl  was  riding  at  the  time  of  the  injury 
is  no  defense  to  an  action  against  a  town  for 
damages  from  a  defective  highway,  l)y  a 
passenger  guilty  of  no  personal  negligetjce 
and  having  no  control  over  the  driver. 
Xoyes  V,  Roscawen,  64  N.  H.  361,  10  Atl. 
Rep.  690.— Explaining  Smith  v.  Smith,  2 
Pick.  (Mass.)  621  ;  Allyn  7a  Boston  &  A,  R. 
Co.,  105  Mass.  77.  Following  Robinson 
V.  New  York  C.  &  H.  R.  R.  Co., 66  N.  Y.  1 1  ; 
Dyer  v.  Erie  R.  Co.,  71  N.  Y.  228;  New 
York,  L.  E.  &  W.  R.  Co.  v.  Steinbrenner, 

47  N.  J.  L.  161;  Covington  Transfer  Co.  v. 
Kelly,  36  Ohio  St.  86;  Wabash,  St.  L.  &  P. 
k.  Co.  V.  Shacklet,  105  III.  364;  Danville, 
L.  &  N.  Turnpike  R(jad  Co.  v.  Stewart,  2 
Mete.  (Ky.)  119;  Louisville,  C.  &  L.  R.  Co. 
V.  Case,  9  Bush  (Ky.)  728 ;  Little  v.  Hackett, 
116  U.S.  366;  The  Bernina,  12  P.  D.  58. 
Nor  following  Thorogood  v.  Bryan,  8 
C.  B.  115;  Armstrong  v.  Lancashire  &  Y. 
R.  Co.,  L.  R.  10  E.X.  47;  Houfe  v.  Fulton, 
29  Wis.  296;  Prideauxr/.  Mineral  Point,  43 
Wis.  513  ;  Lockhart  v.  Lichtenthaler,  46  Pa. 
St.  151  ;  Forks  Tp.  v.  King,  84  Pa.  St.  230 ; 
Payne  v.  Chicago,  R.  L  &  P.  R.  Co.,  39 
Iowa  523. 

IS.  New  Jersey.— The  hiring  of 

a  coach  and  driver  for  a  particular  journey 


docs  not  create  the  relation  of  master  and 
servant,  so  as  to  impute  the  driver's  mgli- 
gencc  to  the  iiirer,  AVti/  York,  I..  K.  is*  IV. 
R.  Co.  V.  Slein/ircnner,  23  .,-////.  &^  i-'i.i^-  R- 
Cas.  330,  XI  i\'.J.  J..  161.  — UlSAl'i'RoviNO 
Thorogood  v.  Bryan,  8  C.  B.  1 1 5.  E.X- 
plaining  Waite  v.  North  Eastern  R.  Co., 
El.  Bl.  &  El.  719.  FoLL()WlN(i  Bennett  -A 
New  Jersey  R.  &  T.  Co.,  36  N.  j.  L,  :j. 
Nor  FOLLOWING  Armstrong  v.  Lancashire 
(St  Y.  R.  Co.,  L.  R.  10  E.\.  47.  Rf.vikwinc; 
yuarman  v.  Burnett,  6  M.  &  W.  499; 
Laugher  v.  Pointer,  5  B.  li  C.  547.— Imil- 
LOWKD  IN  Noyes  v.  Bosc;awen,64  N.  II.  361. 

111.  Nrw  York.*— One  riding  in  a 

w  igon,  which  is  driven  by  another  over 
whom  he  has  no  control,  is  not  chargeable 
with  the  negligence  of  the  latter  in  negli- 
gently causing  a  collision  with  a  traiti  at  a 
crossing.  Cosi^roiie  v,  Ne^i'i'ork  C.  <Li<«  //.  A'. 
R.  Co.,  13  //un  (iV.  y.)  329;  sec  87  A'.  ]'. 
88,  — Rf.vikwino  Johnson  7/.  Hud.son  River 
R.  Co.,  20  N.  Y.  73;  Wilds  w.  Hudson  River 
R.  Co.,  24  N.  Y.  430.— Dlstinguisiiku  in 
Masterson  v.  New  York  C.  &  H.  R.  K.  Co., 
3  Am.  &  Eng.  R.  Cas.  408,  84  N.  Y.  247, 
38  Am.  Rcj).  510. — Dyer  v.  Uric  R.  Co., 
71  A'.  V.  22S.— Dlstinguishing  Beck  v. 
East  River  Ferry  Co.,  6  Robt.  (N.  Y.)  82. 
Following  Robinson  v.  New  York  C.  & 
H.  R.  R.  Co.,  66  N.  Y.  11.— Api'LIEu  in 
Gray  v.  Philadelphia  <i  R.  R.  Co.,  22  Am. 
&  Eng.  R.  Cas.  351,  24  Fed.  Rep.  168,  23 
Blatchf.  (U.  S.)  265.  Approvki)  in  Little 
V.  Hackett,  116  U.  S.  366.  Dis'iinguisiikd 
IN  Donnelly  7/.  Brooklyn  City  R.  Co.,  34 
Am.  &  Eng.  R.  Cas.  103,  109  N.  Y.  16,  15 
N.  E.  Rep.  733,  14  N.  Y.  S.  R.  29,  11  Cent. 
Rep.  875;  Callahan  v.  Sharp,  27  Hun  (N. 
Y.)  85  ;  Smith  v.  New  York  C.  <S:  II.  R.  R. 
Co.,  38  Hun  33.  FoLLOWF.l)  in  Noyes  7/. 
Boscawen,  64  N.  H.  361 ;  Mastersf)n  7'.  Ninv 
York  C.  &  H.  R.  R.  Co.,  3  Am.  &  E.g.  R. 
Cas.  408,  84  N.  Y.  247,  38  Am.  R<'p.  510.— 
Masterson  v.  A\-7ii  York  C.  &*  II.  K.  A'.  Co.,  3 
Am.  &*  Eii)r.  R.  Cas.  408,  84  A'.  ]'.  247,  38 
Am.  Rep.  510.  — Dlstingulshino  C(,.-;grove 
r;.  New  York  C.  &  H.  R.  R.  Co.,  13  Hun 
329  ;  Barringer  v.  New  York  C.  &  11.  R.  R. 
Co.,  iS  Hun  398.  Following  Dyer  7'.  Erie 
R.  Co.,  71  N.  Y.  228;  Robinson  7'.  New  York 
C.  &  H.  R.  R.  Co.,  66  N.  Y.  11.— Dlstin- 
GUISHED  in  Donnelly  v.  Brooklyn  City  R. 
Co.,  34  Am.  &  Eng.  R.  Cas.  103,  109  N.  Y. 


*  New  York  cases  on  imputed  negligence,  see 
note,  2S  Am.  Rep.  565. 
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f6,  15  N.  E.  Rep.  733,  14  N.  Y.  S.  R.  29,  11 
Cent.  Rep.  875  ;  Callahan  v.  Sharp,  27  Hun 
85.  Reviewed  in  Cahill  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.,  92  Ky.  345.— AV^/«w«  v. 
New  York  C.  &>  H.  K.  A:  Co.,  66  A'.  V.  11; 
affirming  65  Barb.  146. — APPLIED  IN  Gray 
V.  Philadelphia  &  R.  R.  Co.,  22  Am.  &  Eng. 
R.  Cas.  351,  24  Fed.  Rep.  168,  23  Blatchf. 
265 ;  Brickell  v.  New  York  C.  &  H.  R.  R. 
Co.,  42  Am.  &  Eng.  R.  Cas.  107,  120  N.  Y. 
290,  24  N.  E.  Rep.  449,  30  N.  Y.  S.  R.  932. 
Approved  in  Cahill  v.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.,  92  Ky.  345.  Distinguished 
IN  Donnelly  v.  Brooklyn  City  R.  Co.,  34 
Am.  &  Eng.  R.  Cas.  103,  109  N.  Y.  16,  15 
N.  E.  Rep.  733,  14  N.  Y,  S.  R.  29.  11  Cent. 
Rep.  875 ;  Callahan  v.  Sharp,  27  Hun  85 ; 
Smith  V.  New  York  C.  &  H.  R.  R.  Co., 
38  Hun  33.  Followed  in  Dyer  v,  Erie 
R.  Co.,  71  N.  Y.  228;  Mastersun  v.  New 
York  C.  &  H.  R.  R.  Co.,  3  Am.  &  Eng.  R. 
Cas.  408,  84  N.  Y.  247,  38  Am.  Rep.  510; 
Hoagw.  New  York  C.  &  H.  R.  R.  Co..  iii 
N.  Y.  199,  18  N.  E.  Rep.  648,  19  N.  Y.  S.  R. 
80.  Quoted  AND  followed  in  Noyesz/. 
Boscawen,  64  N.  H.  361.  Reviewed  in  St. 
Clair  St.  R.  Co.  v.  Eadie,  23  Am.  &  Eng.  R. 
Cas.  269,  43  Ohio  St,  91. — Bennett  v.  New 
York  C.  &•  H.  B.  R.  Co.,  40  A^.  Y.  S.  R.  948, 
16  A^.  Y.  Supp.  765  ;  affirmed  in  133  N.  Y. 
563,  mem.,  30  N.  E.  Rep.  1149,  44  N.  Y.  S. 
R.  930.  McCaffrey  v.  Delaware  &^  H.  Ca- 
nal Co.,  41  N.  Y.  S.  R.  221,  62  Hun  618,  16 
A^,  Y.  Supp.  495;  affirmed  in  137  A'.  Y.  568, 
mem.,  33  A^.  E.  Rep.  339,  mem.,  50  A'.  Y.  S. 

R-  934- 

Wliere  one  takes  passage  in  a  public 
stage,  and  is  injured  through  the  joint  neg- 
ligence of  a  town  in  leaving  an  obstruction 
in  a  highway,  and  that  of  the  driver  in 
driving  on  it,  the  negligence  of  the  driver 
cannot  be  imputed  to  the  passenger.  Cham- 
berlain v.  Wluatland,  4  Silv.  Sup.  Ct.  165,  7 
N.  Y.  Supp.  190.  Contra,  Bro%un  v.  New 
York  C.  R.  Co.,  32  N.  Y.  597  ;  affirming  31 
Barb.  385. 

Where  a  lady  is  a  mere  passenger  with 
the  driver  of  a  horse,  his  negligence  in 
causing  her  to  be  injured  in  passing  a  rail- 
road is  not  imputable  to  her,  though  the 
driver  is  her  father.  Phillips  v.  New  York 
C.  <S-  H.  R.  R.  Co.,  127  N.  Y.  657,  nem., 
3  Silv.  App.  467.  27  ^V.  E.  Rep.  978,  38  A^.  Y. 
S.  R.  67s  ;  affirming  53  Hun  634,  25  A'.  Y. 
S.  R.  91,  3  Silv.  Sup.  Ct.  5,  6  A^.  Y.  Supp. 
621. 

Plaintiff,  a  female,  was  driving  with  a  lady 


how  employed  her,  the  latter  being  on  the 
front  seat  and  driving,  while  plaintiff  was 
on  the  back  seat  in  charge  of  an  infant. 
Held,  under  such  circumstances,  that  she 
was  not  chargeable  with  the  negligence  of 
her  employer  in  contributing  to  an  injury 
while  passing  a  railroad.  Crawford  v.  Del- 
aware, L.  &-  IV.  R.  Co.,  13  A'.  ]'.  S.  R.  298. 
Where  a  railway  passenger  is  injured  by  a 
collision  of  trains  he  may  recover  against 
the  company  owning  the  other  train,  though 
the  train  on  which  he  rode  was  not  free 
from  negligence.  Chapman  v.  New  Haven 
R.  Co..  19  A^.  Y.  341.— ReviewiN'g  Thoro- 
good  V.  Bryan,  8  C.  B.  115.— Applied  in 
Busch  V.  Buffalo  Creek  R.  Co.,  29  Hun  (N. 
Y.)  112.  Approved  in  Little  v.  Hackett. 
116  U.  S.  366;  Covington  Transfer  Co.  v. 
Kelly,  36  Ohio  St.  86.  Disapproved  in 
Lockhart  v.  Lichtenthaler,  46  Pa.  St.  151  ; 
Callahan  v.  Sharp,  27  Hun  85.  Followed 
in  Bennett  v.  New  Jersey  R.  &  T.  Co.,  36  N. 
J.  L.  225;  Brown  v.  New  York  C.  R.  Co., 
32  N.  Y.  597 ;  Webster  v.  Hudson  River  R. 
Co.,  38  N.  Y.  260 ;  Macer  v.  Third  Ave.  R. 
Co.,  15  J.  &  S.  (N.  Y.)  461.  Not  fol- 
LOWED  IN  Mooney  v,  Hudson  River  R. 
Co.,  s  Robt.  (N.  Y.)  548.  REVIEWED  IN 
Brehm  v.  Great  Western  R.  Co.,  34  Barb. 
(N.  Y.)  256;  The  Bernina,  12  P.  D.  58.— 
Webster  v.  Hudson  River  R.  Co.,  38  N.  Y. 
260.— Distinguishing  Brown  v.  New  York 
C.  R.  Co.,  32  N.  Y.  597.  Following  Sheri- 
dan V.  Brooklyn  &  N.  R.  Co.,  36  N.  Y.  39 ; 
Chapman  v.  New  Haven  R.  Co.,  19  N.  Y. 
341 ;  Colegrove  v.  New  York  &  N.  H.  R. 
Co.,  20  N.  Y.  492.  Not  following  Thoro- 
good  V.  Bryan,  8  C.  B.  115.— Approved  in 
Quill  V.  New  York  C.  &  H.  R.  R.  Co.,  16 
Daly  (N.  Y.)  313.  Distinguished  in  Cal- 
lahan V.  Sharp,  27  Hun  85.  Followed  in 
Bennett  v.  New  Jersey  R.  &  T.  Co.,  36  N. 
J.  L.  225;  Barrett  v.  Third  Ave.  R.  Co.,  45 
N.  Y.  628.  Reviewed  in  New  York,  P.  & 
N.  R.  Co.  V.  Cooper,  37  Am.  &  Eng.  R. 
Cas.  33,  85  Va,  939;  The  Bernina,  12  P.  D, 
58. — Contra,  Mooney  v.  Hudson  River  R. 
Co.,  5  Robt.  {N.  K)  548.  —  Following 
Brown  v.  New  York  C.  R.  Co.,  32  N,  Y. 
597.  Not  following  Chapman  v.  New 
Haven  R.  Co.,  19  N.  Y.  341;  Colegrove 
v.  New  York  &  N.  H.  R.  Co.,  20  N.  Y.  492. 
—Disapproved  in  Perry  v.  Lansing.  17 
Hun  34  (dissenting  opinion  of  Bockes,  |.). 
—Reviewed  in  The  Bernina,  12  P.  D.  58. 
— Beck  V.  East  River  Ferry  Co.,  6  Robt.  (/V. 
r.)  82.  . 
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20.  Ohio.— In  an  action  for  per- 
sonal injury  against  u  defendant  whose  neg- 
ligence directly  and  proximately  concurred 
with  the  negligence  of  the  railroad  company 
in  producing  the  injury,  the  concurrent 
negligence  of  the  company  cannot  be  im- 
puted to  plaintiff.  Covington  Transfer  Co. 
V.  Kelly,  3  Am.  &*  Eng.  R.  Cas.  335,  36  Ohio 
St.  86,  i%Am.  Rep.  558.— Approving  Chap- 
man V.  New  Haven  R.  Co.,  19  N.  Y,  341 ; 
Colegrove  v.  New  York  &  N.  H.  R.  Co.,  20 
N.  Y.  492;  Bennett  v.  New  Jersey  R.  &  T. 
Co. .  36  N.  J.  L.  225.  Disapproving  Thoro- 
good  V.  Bryan,  8  C.  B.  115;  Armstrong  v. 
Lancashire  &  Y.  R.  Co.,  L.  R.  10  Ex.  47.— 
Followed  in  Noyes  v.  Boscawen,  64  N. 
H.  361 ;  St.  Clair  St.  R.  Co.  v.  Eadie,  23 
Am.  &  Eng.  R.  Cas.  269,  43  Ohio  St,  91,  54 
Am.  Rep.  144. 

21.  Pennsylvania.— The  negli- 
gence of  the  driver  of  a  vehicle,  whereby  it 
collides  with  a  railroad  train  at  a  highv.dy 
crossing,  cannot  be  imputed  to  one  whom 
he  has  invited  to  ride  with  him,  merely  as 
an  act  of  kindness,  and  whom  he  carries 
without  any  compensation.  Dean  v.  Penn- 
sylvania R.  Co.,  39  Am.  &*  Eng.  R.  Cas.  697, 
129  Pa.  St.  514,  18  Atl.  Rep.  718.— Disap- 
proving Bridget.  Grand  Junction  R.  Co., 
3  M.  &  W.  247 ;  Cattlin  ...  Hills.  8  C.  B.  123; 
Armstrong  v.  Lancashire  &  Y.  R.  Co.,  44 
L,  J,  Ex.  89,  L.  R.  10  Ex.  47 ;  Carlisle  v. 
Sheldon,  38  Vt.  440;  Houfe  v.  Fulton,  29 
Wis,  296;  Prideaux  v.  Mineral  Point,  43 
Wis,  513;  Otis  V.  Janesville,  47  Wis.  422; 
Payne  v.  Chicago,  R.  I.  &  P.  R.  Co.,  39  Iowa 
523,  Overruling  Thorogood  v.  Bryan.  8 
C,  B,  115;  Lockhartw,  Lichtenthaler,  46  Pa. 
St.  151 ;  Philadelphia  &  R.  R.  Co.  v.  Boyer, 
97  Pa.  St,  91.— Distinguished  in  Cahil'  v. 
Cincinnati.  N.  O.  &  T.  P.  R.  Co.,  92  Ky. 
345,  Followed  in  Bunting  x>.  Hogsett, 
139  Pa.  St.  363.  Limited  in  Miller  v. 
Louisville,  N,  A.  &  C.  R.  Co.,  128  Ind.  97. 

Where  a  carrier's  passenger  is  injured  by 
a  collision  between  his  vehicle  and  anoth- 
er, the  carrier  is  liable,  if  the  mutual  negli- 
gence of  the  two  produced  the  collision; 
but  if  the  n^ligence  of  the  carrier  only 
indirectly  contributed  to  the  injury,  and 
the  negligence  of  the  other  was  the  proxi- 
mate cause,  then  the  latter  will  be  answer- 
able. Lockhart  v.  Lichtenthaler,  46  Pa.  St. 
151. 

In  an  action  by  the  widow  and  children 
of  an  employe  of  a  firm,  who,  when  in 
charge  of  their  coal  cars,  drawn  by  an  en- 


gine of  a  railroad  company  and  upon  their 
track,  was  killed  in  consequence  of  a  col- 
lision with  oil  barrels  of  the  defendants, 
placed  too  near  the  rail — held,  that  it  was 
competent  for  defendants  to  prove  by  ex- 
perts the  rate  of  speed  at  wiiich  the  cars 
were  running  at  the  time  of  the  accident; 
that  this  speed,  in  connection  with  the  bad 
condition  of  the  track  at  the  place,  was 
dangerous ;  and  that  the  train  of  cars  was 
improperly  made  up,  etc;  but  the  evidence, 
to  be  effectual,  must  tend  to  show  the  actual 
concurring  negligence  on  the  part  of  those 
in  charge  of  the  train,  Lockhart  v.  Lick- 
tenthaler,  46  Pa.  St.  151,— Disapproving 
Chapman  v.  New  Haven  R.  Co.,  19  N,  Y. 
341 ;  Colegrove  v.  New  York  &  H.  R.  Co., 
6  Duer  (N.  Y.)  381".  —  Distinguished  in 
Bundng  v.  Hogsett,  139  Pa.  St.  363.  Not 
followed  in  Tompkins  v.  Clay  St,  R.  Co., 
66  Cal.  164;  Becke  v.  Missouri  Pac,  R,  Co,, 
102  Mo,  544;  Noy^s  V.  Boscawen,  64  N,  H, 
361 ;  Bennett  v.  New  Jersey  R.  &  T.  Co.,  36 
N.  J.  L.  225.  Overruled  in  Dean  v.  Penn- 
sylvania R.  Co.,  39  Am.  &  Eng.  R.  Cas.  697, 
129  Pa,  St,  514. 

Where  a  railroad  company  is  sued  to  re- 
cover for  the  death  of  a  person,  caused  by 
a  collision  between  its  train  and  a  street-car 
on  which  deceased  was  riding,  in  order  to  re- 
cover plaintiff  must  show  (i)  that  the  death 
resulted  directly  from  defendant's  negli- 
gence ;  (2)  that  the  servants  of  the  street- 
car company  were  not  guilty  of  negligence ; 
but  this  is  on  the  hypothesis  that  the  street- 
car company  alone  must  be  liable,  if  there 
was  mutual  negligence,  unless  the  negli- 
gence of  the  railroad  contributed  proxi- 
mately to  the  injury.  Philadelphia  <&*  R. 
R.  Co.  V.  Boyer,  2  Am.  &*  Eng.  R,  Cas.  172, 
97  Pa.  St.  91. 

22. Texas.— The  negligence  of  an- 
other person  not  participated  in  by  the 
plaintiff  will  not  be  attributed  to  him,  unless 
lie  has  some  right  of  control  over  such  per- 
son, or  they  are  on  terms  of  equality,  ^->- 
gaged  in  a  joint  enterprise.  Garteiscr  v. 
Galveston,  H.  &*  S.  A.  R.  Co.,  2  Tex.  Civ. 
App,  230.  21  S.  IV.  Rep.  631. 

A  passenger  on  a  steam  tug  is  not  re- 
sponsible for  the  negligence  of  its  managers, 
and  can  maintain  a  joint  action  against  the 
carrier  and  a  third  party  by  proving  that 
both  were  negligent,  Markham  v.  Houston 
Direct  Nav.  Co.,  73  Tex.  247  ;  II  S.  W.  Rep. 
131.— Reviewing  Central  Pass.  R.  Co.  v. 
Kuhn,  86  Ky.  578,  6  S.  W.  Rep.  441  ;  Ben- 
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nett  V.  New  Jersey  R.  &  T.  Co.,  36  N.  J.  L. 
225. 

ii3. Virgiuia.— Where,  by  the  con- 
current negligence  of  a  carrier  and  a  third 
person,  a  passenger  is  injured,  the  negli- 
gence of  the  former  cannot  be  attributed  to 
the  passenger  so  as  to  prevent  him  from  re- 
covering dar-jages  of  the  third  person.  AVw 
y'ori;  />.  &>  A',  /i.  Co.  v.  Cooper,  37  Am.  <S- 
ii;/^'.  A'.  Cas.  33,  85  F«.  939,  9  S.  E.  Rep. 
321.— Not  following  Webster  7/.  Hudson 
River  R.  Co.,  38  N.  Y.  260;  Thorogood  v. 
Bryan,  8  C.  B.  115.  Quoting  Noyes  v. 
Boscawen,64  N.  H.  361. 

24. federal  decisions.— Where  a 

person  rides  in  a  public  hack  and  exercises 
no  control  over  the  driver,  except  telling 
him  the  place  to  which  he  wishes  to  be 
driven,  he  is  not  chargeable  with  the  negli- 
gence of  such  driver,  so  as  to  prevent  him 
from  recovering  for  an  injury  by  colliding 
with  a  train,  caused  both  by  the  negligence 
of  such  driver  and  those  in  chtirge  of  the 
train.  Little  v.  Huclrtt,  116  U.  S.  366,  6 
Sufi.  Ct.  Rep.  391.— Approving  Bennett  v. 
New  Jersey  R.  &  T.  Co.,  36  N.  J.  L.  225; 
New  York,  L.  E.  &  W.  R.  Co.  v.  Steinbren- 
ner,  47  N.  J.  L.  161 ;  Chapman  v.  New  Ha- 
ven R.  Co.,  19  N.  Y.  341  ;  Dyer  v.  Erie  R. 
Co.,  71  N.  Y.  228;  Wabash,  St.  L.  &  P.  R. 
Co.  V.  Shacklet,  105  111.  364.— Approved 
IN  Elyton  Land  Co.  v.  Mingea,  89  Ala.  521. 
Followed  in  Missouri  Pac.  R.  Co.  v. 
Texas  Pac.  R.  Co.,  41  Fed.  Rep.  316; 
Union  Pac.  R.  Co.  v.  Lapsley,  51  Fed. 
Rep.  174,  4  U.  S.  App.  542,  2  C.  C.  A.  149; 
Holzab  V.  New  Orleans  &  C.  R.  Co.,  38  La. 
Ann.  185;  Becke  v.  Missouri  Pac.  R.  Co., 
102  Mo.  544;  Noyes  v.  Boscawen,  64  N.  H. 
361.  Reviewed  in  The  Bernina,  12  P.  D. 
58. — Missouri  Pac.  R.  Co.  v.  Texas  Pac.  R. 
Co.,  41  Fed.  Rep.  316.— FOLLOWING  Little 
V.  Hackett,  116  U.  S.  366.  Not  following 
Tliorogood  V.  Bryan,  8  C.  B.  115. —  Union 
Pac.  R.  Co.  V.  Lapsley,  51  Fed.  Rep.  174,  4 
U.  S.  App.  542,  2  C.  C.  A.  149;  affirming  50 
Fed.  Rep.  172.— Following  Little  v.  Hack- 
ett, 116  U.  S.  366,  6  Sup.  Ct.  Rep.  391. 

A  passenger  on  a  train  injured  by  a  colli- 
sion Willi  a  train  of  another  road,  may  re- 
cover a<i;ainst  the  company  owning  the  other 
train,  though  the  manaijjers  of  both  trains 
are  negligent.  Pars,'. all  v.  Minneapolis  is^ 
St.  /,.  R.  Co.,  35  Fed.  Rep.  649. 

Where  the  trains  of  dififeieiit  roads  col- 
lide and  a  fireman  on  one  is  injured,  he  is 
not  prevented  from  recovering  against  the 


other  company,  because  ihe  engineer  on  his 
train  was  negligent,  which  in  part  produced 
the  injury.  The  negligence  of  the  engineer 
cannot  be  imputed  to  the  fireman.  Gray 
V.  Philadelphia  &>  R.  R.  Co.,  23  Blatchf. 
{U.  S.)  263.  24  Fed.  Rep.  168.— APPROVING 
Busch  V.  BuffaloCreek  R.  Co.,  29  Hun  (N.  Y.) 
112.  Disapproving  Thorogood  7>.  Bry;in,  8 
C.  B.  115;  Armstrongs.  Lancashire  &  Y.  R. 
Co.,  L.  R.  10  Ex.  47.  Reviewing  Robinson 
V.  New  York  C.  &  H.  R.  R.  Co.,  66  N.  Y. 
II ;  Dyer?/.  Erie  R.  Co.,  71  N.  Y.  228  ;  Paul- 
mierz/.  Erie  R.  Co.,  34  N.  J.  L.  151. 

25.  Wlicrc  pliiiiitiit'  has  control 
over  iiej^'ligeiit  person.*  —  To  render 
one  liable  for  the  negligence  of  the  driver  of 
a  vehicle  in  which  he  is  traveling,  either  tlie 
relation  of  master  and  servant  or  principal 
and  agent  must  exist,  or  the  parties  must 
be  engaged  in  a  joint  enterprise  whereby 
responsibility  for  each  other's  acts  exists. 
Cahillv.  Cincinnati,  N.  O.  <S^  T.  P.  R.  Co., 
49  Am.  <S«  Eng.  R.  Cas.  390,  92  /\y.  345,  iS 
S.  IV.  Rep.  2.  —  Approving  Robinson  v. 
New  York  C.  &  H.  R.  R.  Co..  66  N.  Y.  11. 
Distinguishing  Dean  v.  Pennsvlv;it!!;!  R. 
Co.,  129  Pa.  St.  514.  Reviewing  Ma^^tor-on 
V.  New  York  C.  &  H.  R.  R.  Co.,  84  N.  V. 
247;  St.  Clair  St.  R.  Co.  7/.  Eadie,  43  Ohio 
St.  91. —  Toledo  &*  W.  R.  Co.  v.  Goddard,  25 
Ind.  185. 

When  the  negligence  of  a  gripman  of  a 
street  railway  car  in  the  operation  thereof 
and  the  negligence  of  a  third  person  concur 
in  causing  injury  to  the  conductor  of  the 
car.  and  the  gripman  is  under  the  direction 
and  control  of  the  conductor,  his  netili- 
gence  will  be  imputed  to  the  conductor  so 
as  to  debar  the  latter  from  recovering  for 
the  injury  from  such  third  person.  Min- 
ster V.  Citizens'  R.  Co.,  53  Mo.  App.  276. 

As  to  whether  a  servant  riding  with  his 
master,  who  is  driving,  is  chargeable  with 
his  master's  negligence,  qucere.  Massoth  v. 
Delaware  f**  H.  Canal  Co.,  64  A^.  Y.  524; 
affirming  6  hun  314. 

The  rule  that  the  negligence  of  a  driver 
of  a  vehicle  may  not  be  imputed  to  a  pas- 
senger in  an  action  to  recover  damages  for 
injuries  alleged  to  have  been  occasioned  by 


*  Who  are  servants  wliose  negligence  will  be 
imputed  to  their  m.ister  or  (cllowf.frvants  so  as 
to  defeat  his  or  their  action  .-iKainst  a  tliii  .-|  per- 
son for  negligent  injury,  fee  note,  22  Am.  & 
Eno.  R.  Cas.  354. 

For  negligenre  cf  parents,  etc.,  imputed  to 
children,  see  Childken,  I.njuriks  to. 
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defendant's  negligence,  is  only  applicable  to 
cases  where  the  relation  of  master  and  ser- 
vant or  principal  and  agent  does  not  exist, 
or  where  the  passenger  is  seated  away  from 
the  driver,  or  is  separated  from  him  by  an 
inclosure  and  is  without  opportunity  to  dis- 
cover danger  and  to  inform  the  driver  of  it. 
Brickellv.  New  York  C.  6-  //.  Ji.  A\  Co.,  42 
Am.  &»  Etig.  l\.  Cas.  107,  120  N.  Y.  290,  24 
N.  E.  Rep.  449,  30  N.  Y.  S.  R.  932 ;  affirm- 
ing 46  Hun  678,  mem.,  12  N.  Y.  S.  R.  450. — 
Applying  Robinson  v.  New  York  C.  &  H. 
R.  R,  Co.,  66  N.  Y.  II ;  Hoag  v.  New  York 
C.  &H.  R.  R.  Co.,  Ill  N.  Y.  199. 

Where  a  person  is  injured  at  a  crossing 
while  riding  in  a  hired  carriage,  where  the 
liveryman  furnishes  the  driver,  and  there  is 
a  conflict  of  evidence  as  to  whose  control 
the  driver  was  under,  the  negligence  of  the 
driver  can  only  be  imputed  to  the  person 
injured  if  the  jury  believe  that  the  driver 
was  under  the  control  of  the  person  injured. 
Larkin  v.  Burlington,  C.  R.  &^  N.  R.  Co.,  85 
Iowa  492,  52  A'^.  ]V.  Rep.  480. 

Plaintiff's  wife  hired  a  coach  and  driver 
from  a  livery  stable  and  went  driving  with 
her  four  children,  the  coach  and  driver 
.being  under  her  control.  In  crossing  a 
railroad  track  a  collision  occurred  in  which 
one  of  the  children  was  killed.  The  evi- 
dence tended  to  show  negligence  on  the 
part  of  the  driver,  contributing  to  the  in- 
jury. Held,  that  the  negligence  of  the 
driver  may  be  imputed  to  the  wife,  and  she 
being  engaged  in  a  joint  enterprise  in 
which  she  acted  for  herself  and  children, 
the  negligence  imputed  to  her  may  be 
ascribed  to  the  deceased  child,  so  as  to 
defeat  a  recovery.  Callahan  v.  Sharp,  27 
Hun  (N.  Y.)  85;  affirmed  in  95  A^.  Y.  672, 
/«t7«.— Distinguishing  Dyer  v.  Erie  R.  Co.. 
71  N.  Y.  228  ;  Robinson  v.  New  York  C.  &  H. 
R.  R.  Co.,  66  N.  Y.  11;  Masterson  v.  New 
York  C.  &  H.  R.  R.  Co.,  84  N.  Y.  247 ;  Chap- 
man V.  New  Haven  R.  Co.,  19  N.  Y.  341 ; 
Webster  v.  Hudson  River  R.  Co.,  38  N.  Y. 
262;  Colegrove  v.  New  York  &  N.  H.  R. 
Co.,  20  N.  Y.  492. 

20.  Where  plaintiff  is  wife  of  neg- 
ligent person.* — (i)  Negligence  imputa- 
ble.— Contributory  negligence  of  the  hus- 
band is  imputable  to  the  wife,  and  will  pre- 
vent a  recovery  by  her  for  injuries  sustained 
by  the  alleged  negligence  of  a  third  party. 

*  Negligence  of  husband  imputable  to  wife, 
see  note,  14  Am.  &  Enq.  R.  Cas.  639,  14  L.  R. 
A.  733  ;  32  Id.  460. 


McFadden  v.  Santa  Ana,  O.  &*  T.  St.  R. 
Co.,  87  Cal.  464.  25  Pac.  Rep.  681.— DISTIN- 
GUISHING Flori  V.  St.  Louis,  3  Mo.  App. 
231 ;  Platz  V.  Cohoes,  24  Hun  (N.  Y.)  loi ; 
Chicago.  B.  &  Q.*  R.  Co.  v.  Dunn,  52  111.  260, 
4  Am.  Rep.  606. 

Where  a  husband  and  wife  are  driving, 
both  the  wife  and  the  team  are  deemed  to 
be  in  his  care,  and  his  negligence  contribut- 
ing to  an  injury  to  her  at  a  railroad  station 
will  defeat  a  recovery  the  same  as  if  she 
was  negligent  herself,  unless  the  injury  was 
wilful.  Toledo,  St.  L.  &^  K.  C.  R.  Co.  v. 
Crittenden,  42  ///.  App.  469.  Peck  v.  New 
York,  N.  H.  &>  H.  R.  Co.,  14  Am.  6-  Ettg. 
K.  Cas.  633,  50  Conn.  379. 

In  such  case  the  question  whether  the 
husband  was  negligent,  which  contributed 
to  the  injury,  is  for  the  jury.  Toledo,  St.  L. 
6-  K.  C.  R.  Co.  V.  Crittenden,  42  ///.  App. 
469. 

(2)  Negligence  not  imputable. — If  the  in- 
jury which  produces  the  death  of  a  wife, 
who  was  driving  with  her  husband,  is 
caused  solely  by  the  negligence  of  the 
husband,  there  can  be  no  recovery ;  but  if 
the  husband's  negligence  only  contributes 
to  the  injury,  then  his  negligence  cannot 
be  attributed  to  the  wife  so  as  to  defeat  an 
action  against  defendant,  whose  negligence 
directly  contributed  twlhe  injury.  Shaiv  v. 
Craft,  37  Fed.  Rep.  317.  Louisville,  N.  A. 
&«•  C.  R.  Co.  V.  Creek,  49  Am.  <S~»  Eng.  R. 
Cas.  451,  130  Ind.  139,  29  lY.  E.  Rep.  481. — 
Following  Knightstown  v.  Musgrove,  116 
Ind.  121.— Hong  v.  AWc  York  C.  &- H.  R. 
R.  Co.,  37  Am.  <S»  Eng.  R.  Cas.  479.  in  A\ 
Y.  199,  18  N.  E.  Rep.  64S,  19  A^.  Y.  S.  R. 
80  ;  rez'ersing  36  Hun  646,  mem. — FOLLOW- 
ING Platz  7/.  Cohoes,  26  Hun  391,  89  N.  Y. 
219;  Robinson  v.  New  York  C.  &  H.  R.  R. 
Co.,  66  N.  Y.  II.— ArrLiEi)  in  Brickell  z-. 
New  York  C.&  H.  R.  K.  Co.,42  Am.cSt  Eng. 
R.  Cas.  107,  120  N.  Y.  290,  24  N.  E.  Rep. 
449,  30  N.  Y.  S.  R.  932.  Reviewkd  in 
Miller  v.  Louisville.  N.  A.  &  C.  R.  Co..  128 
Ind. 97  ;  McCaffreys.  Delaware  &  H.  Canal 
Co..  41  N.  Y.  S.  R.  221,  62  Hun  618,  16  N. 
Y.  Supp.  495. 

It  was  proper  to  refuse  to  instruct  the  jury 
that  because  plaintiff,  riding  in  the  wagon 
with  her  husband,  was  under  his  C(jnirol 
and  protection,  he  being  in  control  of  the 
team,  she  should  be  charged  with  his  neg- 
ligence. Chicago,  St.  L.  &•  P.  R.  Co.  v. 
Spilker,  55  Am.  &>  E>H'.  R.  Cas.  200,  134  /nd. 
380,  33  N.  E.  Rep.  2S0. 
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The  wife  and  companion  of  the  driver  of 
a  vehicle  is  responsible  only  for  her  own 
negligence,  and  her  recovery  of  damages  for 
injuries  sustained  by  her  cannot  be  defeated 
by  the  negligence  of  the  driver.  Hennessy 
V.  Brooklyn  City  R.  Co.,  73  Hiin  569,  26  N. 
V.  Sitpp.  321,  56  N.  Y.  S.  R.  151.  — Follow- 
ing Hoag  V.  New  York  C.  &  H.  R.  R.  Co., 
Ill  N.  Y.  199;  BrickeM  v.  New  York  C.  & 
H.  R.  R.  Co.,  120  N.  Y.  290. 

(3)  Rule  in  Texas. — In  a  suit  for  dam- 
ages by  husband  and  wife  for  injuries  in- 
flicted  by  a  passing  railway  train  on  the 
latter,  while  she  with  her  husband  was  pass- 
ing over  a  railway  crossing,  and  in  a  vehicle 
driven  by  the  husband — held,  that  the  wife 
would  be  bound  by  the  negligence  of  the 
husband.  Gulf,  C.  &*  S.J^.  R.  Co.  v.  Green- 
lee, 23  Aw,  &*  I'Ui^.  R.  Cas.  322,  62  Tex.  344. 

The  action  was  for  killing  the  plaintiff's 
mother  in  a  collision  between  defendant's 
train  and  the  wagon  in  which  she  was  rid- 
ing. The  company  requested  the  court  to 
charge  that  if  the  jury  believed  that  the 
husband  of  the  deceased  was  in  the  wagon 
with  his  wife,  in  a  position  to  have  prevent- 
ed the  collision  by  ordinary  care,  and  failed 
to  do  so,  and  that  such  failure  contributed 
proximately  to  the  death  of  his  wife,  then 
slie  would  be  charged  with  said  negligence, 
if  living,  and  there  could  be  no  recovery. 
Held,  that  the  instruction  was  properly  re- 
fused. Galveston,  H.  &•  S.  A.  R.  Co.  v. 
Kutac,  37  Am,  &^  Eng.  R.  Cas.  470,  76  Tex. 
473,  1 3  .9.   IV.  Rep.  327. 

27.  Eft'cct  ofconciirring  negligence 
of  plaintiff.— The  negligence  of  the  driver 
of  a  wagon  cannot  be  imputed  to  one  who 
is  riding  in  the  wagon  with  him ;  but  the 
latter  cannot  recover  unless  it  affirmatively 
appears  that  he  was  free  from  contributory 
negligence.  Miller  v.  Louisville,  N.  A.  &* 
C.  R.  Co.,  128  Ind.  97,  27  A^.  E.  Rep.  339. 
—  DiSAPi'ROViNO  Thorogood  v.  Bryan,  8  C. 
B.  1 1  s-— Galveston,  H.  &-  S.  A.  R.  Co.  v.  Ku- 
tac,  72  Tex.  643,  11  S.  W.  Rep.  127. 

A  passenger  in  a  hired  coach  may,  by 
words  or  conduct  at  the  time,  so  sanction 
or  encourage  a  special  act  of  rash  or  care- 
less driving  as  to  commit  an  act  of  negli- 
gence which  will  debar  him  from  a  suit 
against  a  tiiird  person  for  an  injury  result- 
ing from  the  co-operatmg  negligence  of 
botii  parties.  But  for  whatever  purpose 
the  negligence  is  invoked — whether  as  a 
cause  of  action  lor  an  injury  done  by  the 
driver,  or  as  contributory  negligence  to  bar 


an  action  by  the  passenger  against  a  third 
person  for  an  injury  sustained — the  negli- 
gence, to  be  imputed  to  the  passenger,  must 
be  such  as  arises  in  some  manner  from  his 
own  conduct.  New  York,  L.  E.  &•  W,  R. 
Co.  V.  Steinbrenner ,  23  Am.  <S>»  Ettg.  R,  Cas. 
330,  47  A^.  /.  L.  i6i.— Approved  in  Little 
V.  Hackett,  m6  U.  S.  366. 

If  the  plaintiff  knew  the  bad  condition  of 
the  street  at  the  crossing,  caused  by  the 
defects  in  the  railway  track,  his  failure  to 
notify  the  driver  of  that  fact,  or  to  warn 
him  against  fast  driving  at  that  point,  does 
not  amount  to  contributory  negligence  as 
matter  of  law,  but  is  properly  submitted  to 
the  jury  as  a  question  of  negligence  in  fact. 
Elyton  Land  Co.  v.  Mingea,  43  Am.  <S^  Eng. 
R.  Cas.  309,  89  Ala.  521,  7  So.  Rep.  666. 

28.  Plaintiff  and  negligent  per- 
son engaged  in  joint  undertaking.— 
Where  two  persons  are  engaged  in  a  joint 
undertaking,  the  negligence  of  each  will  be 
imputed  to  the  other ;  and  where  one  of 
them,  of  liis  own  volition,  confides  himself 
to  the  care  of  tlie  other,  the  negligence  of 
such  custodian  should  be  imputed  to  him. 
Johnson  v.  Gulf,  C.  (S^  5.  F.  R.  Co.,  2  Tex. 
Civ.  App.  139,  21  S.  W.  Rep.  274. 

The  negligence  of  a  joint  enterpriser  or 
servant  is  imputable  to  the  other  joint  enter- 
priser or  to  the  master ;  but  where  the  rela- 
tion of  guest  and  host  exists  the  rule  has  bo 
application,  for  the  negligence  of  the  one 
cannot  be  imputed  to  the  other.  Galveston, 
H.  (S-  S.  A.  R.  Co.  V.  Kutac,  72  Tex.  643.  11 
S.  W.  Rep.  \rj. 


INADEaUACT. 

Of  consideration,  as  a  defense  to  suit  for 
specific  performance,  see  Specific  Pek- 

FORMANCE,  25. 

burden  of  proof  to  show,  see  Release, 

21. 
—  price,  setting  aside  foreclosure  sale  for, 

^t•L■  .MOKTGAOKS,  287. 


INADEQUATE  DAMAGES. 

As  ground  for  new  trial,  see  New  Trial,  87- 
80. 

For  injuries  at  crossings,  see  Crossings,  Inju- 

RIKS,  ETC.,   AT,   300. 

Increasing  on  appeal,  see  Appeal  and  Error, 
128. 

Setting  aside  award  for,  see  Eminent  Do- 
main, 810,  1200. 

verdict  for,   see    Appeal    and    Error, 

127  ;  Eminent  Domain,  830,  028. 
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INCAPACITY. 

Of  railway  company  to  contract,  as  a  defense 

to  action  on  aid  bonds,  see   Municipal 

AND  Local  Aid,  300. 
To  attend   to  business,  as  an  element  of 

damages,  see  Carriage  of  Passengers, 

OUT. 

—  sue,  as  a  defense,  see  Death  by  Wrongful 

Act,  104. 
grc  jd    of   abatement,   see    Abate- 
ment, 1. 

—  work,  damages  for,   see  Employes,  Inju- 

ries TO,  771,  772. 

excessive  damages  for,  see   Carriage 

OF  Passengers,  048. 


Of  street-car  driver,  liability  for,  see  Street 
Railways,  472. 


INCOME. 

Charges  against,  by  mortgage  trustees,  see 

Mortgages.  145,  230. 
In  hands    of   receiver,   application  of,    see 

Mortgages,  227. 
Of  deceased,  proof  of,  on  question  of  dam- 
ages, see  Death  by  Wrongful  Act,  282. 
Operating  expenses  a  first  charge  on,  see 

Receivers,  70. 
Percentage  of,  payable  by  elevated  railway 

to  city,  see  Elevated  Railways,  5. 
Right  to  mortgage,  see  Mortgages,  20. 
When    exempt   from  taxes,  see    Taxation, 

170. 
—  passed  by  deed  of  trust,   see  Deeds  of 

Trust,  O. 


INCOME  TAXES. 

Constitutionality  and    enforcement    of,   see 
Taxation,  400-403. 


INCOMPETENCY. 

Of  employes,  admissibility  of  evidence  of, 
see  EviDKNCK,  03 ;  Fellow-servants, 
477-41>«. 

—  fellow-servants,    allegation    of,    see    Em- 

ployes, Injuries  TO,  541. 

notice  to  or  knowledge  of  com- 
pany of,  see  Employes,  Injuries  to.  455, 
530. 

duty  to  report  to  company,  see  Fellow- 
servants,   1 58. 

liability  of  company  for  injuries  caused 

by,  see  Fellow-servants,  132-1'**J. 

whether  question  of  law  or  /»'"i,  see 

Fellow-servants,  500. 

—  jurors,  when  ground  for  new  trial,   see 

New  Trial,  ID. 

—  physician  employed  by  deceased,  as  a  de- 

fense in  action  for  causing  death,  sec 
Death  by  Wrongful  Act,  105. 
5  D.  R.  D.— 69. 


INCONSISTENCY. 

Between  general  verdict  and  special  find- 
ings, see  Eminent  Domain,  828 ;  New 
Trial,  27  ;  Trial,  215-218. 


INCORPORATION  ;    ORGANIZATION. 

Averment  as  to,  in  action  on  stock  subscrip- 
tion, see  SuiiSLRiPTioNs  10  Stock,  88. 

—  of  facts  showing,  see  Eminent  Domain, 

312. 
Burden  of  proof  as  to  fact  of,  see  Evidence, 

135. 
Contracts  made   prior  to,  see  Leasies,  f.tc, 

30 ;  Ultra  Vires,  11. 
Effect  of   irregularity  in,  upon    liability  of 

stockholders    to    creditors,    see    Stock- 

HOI.UEKS,   50. 

or  fraud  in,  on  validity  of  railway  aid 

bonds,   see   Mu.nicipal   amj   Local  Aid, 

325. 
Estoppel  to  question,  sec  Suusckiptkins  to 

Stock,  150. 
Must  precede  petition  for  railway  aid,  see 

Municipal  and  Local  Aid,  05. 
Of  petitioner  in  condemnation  proceed' ngs, 

how  questioned,   see   Eminent  Domai.n, 

343. 

—  tramways,  see  Tramways,  1. 
Presumption  as  to  legality  of,  see  Evidence, 

S24. 

Proof  of,   see  Corporations,  20;  Subscrip- 
tions TO  Stock,  102. 

Questioning,  in  condemnation  proceedin^^d, 
see  Stkekts  and  Highways,  132. 

Under  rapid  transit  acts,  rights  acquired  by, 
.see  Rapid  Transpj'  Acts,  7. 

Validity  of  subscriptions  prior  to,  see  Sub- 
scripiions  10  STdCK,  20. 

When  need  not  be  proved,  see  Animals,  In- 
juries To^444. 

See  also  Charters. 

1.  Ill  {;oin'rnl.— Two  things  are  neces- 
sary to  be  shown  in  order  to  establish  the 
existence  of  a  de facto  corporation  :  (1)  the 
existence  of  a  charter  or  .some  law  under 
which  a  corporation  with  the  powers  as- 
sumed might  lawfully  be  created ;  (2)  a 
user  by  the  party  to  the  suit,  of  the  rights 
claimed  to  be  conferred  by  such  charter  or 
law.  Welch  v.  Old  Dominion  M.  &•  R. 
Co.,  31  A'.  V.  S.  R.  916,  10  A',  y.  Sitf>/>.  174. 
— Api'LVIXG  Methodist  Episcopal  Union 
Church  V.  Pickett.  19  N.  Y.  485. 

Where  an  attempt  is  made  in  good  faith 
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INCORPORATION  ;  ORGANIZATION,  2. 


to  organize  a  corporation  under  general 
laws,  followed  by  actual  user,  a  defect  in 
the  pioceedings,  or  an  irregularity  in  the 
organization,  will  not  avail  parties  who 
have  contracted  with  it;  but  user  alone  is 
not  sufficient.  People  cannot  create  corpo- 
rations merely  by  acting  as  such.  There 
must  at  least  be  an  organization  under  some 
existing  charter  or  law  ;  and  such  organiza- 
tion must  be  in  good  faith.  Welch  v.  Old 
Dominion  AI.  <S-  /i.  Co.,  ^i  N.  V.  S.  A'.  916, 
10  N.  V.  Sitpp,  174. 

Parties  cannot  take  a  charter  with  which 
they  have  no  concern  and  which  belongs 
to  other  people,  and  effect  a  corporation 
de  facto  by  pretense  of  user  thereunder. 
Welch  v.  Old  Dominion  M.  &*  A'.  Co.,  31 
N.  V.  S.  /i.  916,  10  ;V.  y.  Supp.  174. 

Where  all  the  requirements  of  a  charter 
are  observed  in  the  organization  of  a  corpo- 
ration, it  will  be  deemed  sufficient,  though 
not  in  the  order  prescribed.  Eixkright  v. 
Logansport  &^  N.  I.  A'.  Co.,  13  /nd.  404. 

a.  UiKler  {general  railway  law.s.— 
A  railroad  company  may  organize  under  the 
Illinois  general  railroad  law  to  construct  its 
road  exclusively  within  the  limits  of  a  city, 
for  the  purpose  of  transferring,  in  railroad 
cars,  freight  between  the  different  depots, 
warehouses,  elevators,  manufactories,  etc., 
that  arc  or  may  be  on  its  line,  or  may  be 
reached  by  its  lateral  branches.  Such  busi- 
ness is  such  as  is  usually  done  by  railway 
companies.  If  such  company  elect  to  car- 
ry freight  only,  it  will  be  under  no  obli- 
gation to  carry  passengers,  and  vice  versa. 
And  so  if  it  holds  itself  out  as  a  carrier  of  a 
particular  kind  of  freight,  or  of  freight  gen- 
erallv,  prepared  for  carrying  in  a  particular 
way,  it  will  only  be  bound  to  carry  to  the 
extent  and  in  the  manner  proposed,  f^'^tg- 
gins  Ferry  Co,  v.  East  St.  Louis  Union  R. 
Co.,  20  Am.  &^  Etig.  A'.  Cas.  9,  107  ///.  450. 

Under  the  N.  J.  act  to  authorize  the  for- 
mation of  railroad  corporations  and  regu- 
late the  same,  approved  April  2,  1873  (Rev. 
p.  925),  and  its  supplements,  a  railroad  less 
than  a  mile  in  length  may  be  built,  an'.l  an 
independent  company  may  be  organized  to 
build  a  railroad  which  will  connect  two  ex- 
isting railroads.  A'ational  Docks  &>  N.  J.  J. 
Conniriing  R.  Co.  v.  State,  53  A^  /.  L.  217, 
21  Atl.  Rep.  570. 

The  General  Corporation  Act  gives  gen- 
eral powers  to  all  corporations  organized 
under  the  '"ws  of  New  Jersey ;  the  certifi- 
cate of  incorporation  required  by  that  act 


is  the  charter  of  the  company,  and  the 
equivalent  of  a  spec'al  act  of  the  legislature 
before  the  amendments  to  the  constitution. 
Ellerman  v.  Chicago,  J.  K.  &*  U.  S.  Co.,  49 
A'.  J.  Eg.  217,  23  Atl.  Rep.  287. 

A  general  law  authorizing  any  number  of 
persons  not  less  than  seven  to  form  a  corpo- 
ration to  construct  a  railroad,  does  not  ex- 
clude non-residents  as  corporators.  Central 
Ji.  Co.  V.  Pennsylvania  K.  Co.,  31  N.J.  Eg. 
475;  reversed  oh  another  point  in  32  A\J. 
Eg.  755. 

Corporations  for  transporting  passengers 
or  freight  by  horses  as  a  motive  power  over 
railroads  in  the  streets  of  cities  in  the  state, 
except  the  city  of  New  York,  may  be  formed 
under  the  general  railroad  act  of  1850  (ch. 
140,  laws  of  1850)  and  its  amendments.  In 
re  Washington  St.,  A.  &»  P.  A'.  Co.,  40  Am. 
&^  Eng.  A'.  Cas.  588,  115  A'.  V.  442,  22  A'. 
E.  R.'p.  356,  26  N.  V.S.  R.  504;  affirming 
iz  Hun  311,  23  A^.  Y.  S.  R.  444,  ^A'.  V. 
Supp.  355.  —  Distinguishing  New  York 
Cable  Co.  v.  Mayor,  etc.  of  N.  Y.,  104  N.  Y. 
I  ;  In  re  New  York  Dist.  R.  Co.,  107  N.  Y. 
42  ;  People  v.  Newton.  112  N.  Y.  396. — Dis- 
tinguished »N  People's  Rapid  Transit  Co. 
V.  Dash,  125  N.  Y.  93. 

The  fact  that  said  act  of  1850  contains 
provisions  which  can  only  be  applied  to 
railroads  using  some  other  motive  power 
than  horses  furnishes  no  argument  against 
the  application  of  its  other  sections  to  horse 
railroads.  In  re  Washington  St.,  A.  &*  P. 
R.  Co.,  40  Am.  &*  Eng.  R.  Cas.  588,  115  A'. 
v.  442,  22  N.  E.  Rep.  356,  26  N.  V.  S.  R. 
504:  affirming  %i  Hun  311,  23  A'.  J'.  ^S".  A'. 
444.  5  A'.  Y.  Supp.  355. 

In  Oregon  the  evidence  of  the  powers  of  a 
corporation  is  now  to  be  found  in  the  gen- 
eral law  and  its  articles  of  incorporation,  as 
formerly  this  was  contained  in  the  charter. 
Oregon  Cascade  R.  Co.  v.  Baily,  3  Oreg.  164, 
7  Am.  Ry.Rep.  416. 

After  a  tunnel  company  had  filed  its  cer- 
tificate under  the  general  railroad  law,  the 
legislature  passed  an  act  recognizing  its  due 
incorporation,  and  granting  it  four  years  to 
complete  its  entire  work.  Held,  that  this 
enactment  healed  any  errors  or  informalities 
which  might  have  existed  in  the  mode  of  its 
formation,  and  gave  it  power  to  build  the 
road  between  the  points  designated  in  the 
certificate  filed  under  the  general  law,  as 
fully  as  if  those  terminal  descriptions  had 
been  incorporated  in  the  legislative  act. 
State  {Morris  Sf*  E.  R.  Co.,  Pros.)  v.  Hudson 
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Tunnel  R.  Co.,  38  N.J.  L.  548.  13  Am.  Ry. 
Rep.  82;  affirming  1%  N.  J.  L,  17,  \l  Am. 
Ry.  Rep.  27. 

3.  Under  special  acts.— (i)  Alabama. 
—  A  statute  autliorizing  a  railroad  company 
to  purchase  the  property  and  franchises  of 
another  company,  and  afterwards  to  change 
its  own  name,  is  not  in  violation  of  a  pro- 
vision of  the  Ala.  constitution  providing 
that  "corporations  may  be  formed  under 
general  laws,  but  shall  not  he  created  by 
special  act,  except  for  municipal  purposes." 
IVal/ace  v.  Loomis,  97  U.  S.  146. — Fol- 
lowed IN  Vanderbilt  v.  Central  R.  Co.,  43 
N.  J.  Eq.  669.  Quoted  in  Quincy,  M.  & 
P.  R.  Co.  V.  Humphreys,  28  Abb.  N.  Cas. 
(N.  Y.)  332 ;  Karn  v.  Rorer  Iron  Co.,  86  Va. 

754. 

(2)  California. — Under  the  provision  of 
Const,  art.  4,  §  31,  prohibiting  the  creation 
of  corporations,  except  for  municipal  pur- 
poses, otherwise  than  by  general  laws,  a 
railroad  corporation  cannot  be  created  by 
legislative  recognition,  as  by  an  act  recog- 
nizing the  existence  of  the  corporation,  and 
authorizing  a  county  to  subscribe  to  its 
capital  stock.  Oroville  &•  V.  R.  Co.  v.  Plu- 
mas County,  yj  Cal.  354. 

(3)  Colorado.— Mndi^x  the  acts  of  congress 
of  March  2,  1867,  providing  that  the  terri- 
torial legislature  of  Colorado  is  prohibited 
from  granting  private  charters  or  special 
privileges,  and  the  further  act  of  June  10, 
1872,  providing  that  it  may  permit  the 
formation  of  corporations  by  general  laws, 
such  legislature  has  no  power  to  grant  the 
right  to  construct  and  operate  a  street  rail- 
way except  by  general  law.  Denver  Sf  S. 
R.  Co.  V.  Denver  City  R.  Co.,  2  Colo.  673, 
20  Am.  Ry.  Rep.  339. 

(4)  Illinois. — Notwithstanding  the  consti- 
tutional provision  prohibiting  the  creation 
of  corporations  by  special  acts  when  the 
same  can  be  done  by  general  laws,  a  special 
act  of  incorporation  will  be  valid  without 
any  recital,  by  way  of  preamble,  that  the  ob- 
ject cannot  be  accomplished  by  a  general 
law.  Johnson  v.  Joliet  &*  C.  R.  Co.,  23  ///. 
202. 

An  act  of  1865,  confirming  an  ordinance 
of  Chicago  granting  permission  to  a  com- 
pany, chartered  by  special  act,  to  lay  a  track 
on  and  over  certain  streets  from  a  certain 
point  to  the  city  limits,  and  authorizing  the 
company  to  build  a  bridge  over  the  Chicago 
river,  the  grant  of  which  privileges  had 
been  accepted,  is  held  to  be  a  legislative 


recognition  that  the  company  then  had  a 
corporate  existence,  and  had  taken  corpo- 
rate action  in  the  way  of  carrying  out  the 
purpose  of  its  charter.  McCartney  v.  Chi- 
cago  &*  E.  R.  Co.,  29  Am.  &*  Eng,  R.  Cas. 
326,  H2  ///.  611. 

(5)  Maine. — The  constitutional  amend- 
ment which  took  effect  in  1875,  requiring 
the  formation  of  corporations  to  be  under 
general  statutes,  does  not  apply  to  a  charter 
granted  by  the  legislature  before  the  amend- 
ment, although  amended  by  it  afterwards. 
Farnsuwrth  v.  Lime  Rock  R.  Co.,  47  Am.  &» 
Eng.  R.  Cas.  64,  83  Me.  440,  22  Atl.  Rep. 

373- 

(6)  Maryland.— The  act  of  1865,  ch.  206, 
was  a  competent  exercise  of  legislative 
power  and  discretion  at  the  time  of  its  pas- 
sage; and  conceding  that  it  had  not  lieen 
accepted  before  the  adoption  of  the  consti- 
tution of  1867,  it  was  not  repealed  by  the 
48th  section  of  the  3d  article  of  said  con- 
stitution, which  declares  that  corporations 
shall  not  be  created  by  special  act,  except  in 
particular  cases,  and  that  any  act  of  incor- 
poration passed  in  violation  of  such  section 
shall  be  void  ;  such  provision  being  merely 
intended  to  prohibit  future  legislation  of 
the  character  described,  and  not  to  repeal 
previous  legislative  acts.  And  the  act  of 
1S72,  ch.  50,  passed  as  an  amendment  to  the 
act  of  1865,  ch.  206,  was  a  valid  act.  AVw 
Central  Coal  Co.  v.  George's  Creek  C.  &•  I. 
Co.,  37  Md.  537. 

(7)  Michigan. — The  legislative  council  of 
the  territory  of  Michigan,  prior  to  its  i  'mis- 
sion into  the  Union  as  a  state,  had  power 
to  incorporate  a  railroad  company,  which 
act  would  be  valid  unless  disapproved  of  by 
congress.  Mercer  v.  Williams,  Walk.  Ch. 
(Mich.)  85. 

(8)  Missouri. — The  provision  of  Const, 
art.  4,  §  27,  providing  that  "the  general 
assembly  shall  pass  no  special  law  for  any 
case  for  which  provision  can  be  made  by  a 
general  law,"  is  only  intended  to  have  a 
prospective  operation,  and  does  not  render 
invalid  a  special  act  amending  a  charter 
granted  prior  to  the  adoption  of  the  consti- 
tution. State  ex  ret.  v.  Cape  Girardeau  &^ 
S.  L.  R.  G>..  48^/0.468.— Approved  in  Jnd- 
son  V.  Piattsburg,  3  Dill.  (U.  S.)  181  ;  Cal- 
laway County  V.  Foster,  93  U.  S.  567.  Fol- 
lowed IN  St.  Joseph  &  I.  R.  Co.  v.  Sliam- 
baugh,  106  Mo.  557. 

Under  section  2,  article  8.  of  the  constitu- 
tion of  1865,  providing  that  "no  law  shiil! 
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be  passed  reviving  or  re-enacting  any  act 
theretofore  passed  creating  any  private  cor- 
poration where  such  corporation  sliall  not 
have  been  organized  and  commenced  busi- 
ness within  one  year  from  the  time  such  act 
tooic  effect,  or  within  such  other  time  as 
may  iiave  been  prescribed  in  such  act  for 
such  organization  and  commencement  of 
business,"  the  act  of  March  19,  1866,  reviving 
the  St.  Joseph  &  Iowa  R.  Co.,  created  before 
the  adoption  of  said  constitution,  will  be 
presumed  to  be  valid,  in  the  absence  of  evi- 
dence that  the  corporation  did  not  organize 
and  commence  business  within  the  time 
specified  in  said  section  of  the  constitution. 
si.  Joseph  &*  I.  R.  Co.  v.  Shambaugh,  106 
.1/^.  557.  '7  S.  W.  Rep.  581. 

(9)  New  York. — The  provision  of  the  con- 
stitution, providing  that  corporations  may 
be  formed  under  general  laws,  but  shall  not 
be  created  ^y  special  act,  except  for  munici- 
pal purpose):,  "and  in  cases  where,  in  the 
judgment  of  the  legislature,  the  objects  of 
the  corporation  Cannot  be  attained  under 
general  laws,"  does  not  prevent  the  legisla- 
ture from  creating  a  railroad  corporation  by 
special  act,  whenever,  in  its  judgment,  it  is 
necessary.  Master  v.  Hilton,  1 5  Barb.  (N. 
V.)  657.  In  re  Kingston,  40  How.  Pr.  (N. 
Y.)  444- 

Upon  filing  the  certificate  and  articles  of 
association  as  prescribed  by  the  N.  Y.  Rapid 
Transit  Act  of  1875,  §  9,  the  complainant 
company  becomes  a  corporation.  In  re 
Kings  County  El.  R.  Co.,  105  N.  Y.  97,  13 
N.  E.  Rep.  \%,tN.  Y.  S.  R.  186,  7  Cent. 
Rep.  232 ;  reversing  41  Hun  425,  i  N.  Y. 
S.  R.  512. 

(10)  0/iio. — The  act  of  February  23,  i86o, 
anthorizinf;  the  purchasers  of  a  certain  rail- 
road at  judicial  sale,  to  reorganize,  issue  new 
stock,  and  to  elect  another  board  of  direc- 
tors, is  in  eflfect  an  attempt  to  create  a  new 
corporation  by  a  special  act,  and  is  in  con- 
flict with  the  state  constitution,  art.  13,  §§  i, 
2.  Atkinson  v.  Marietta  &*  C.  R.  Co.,  15 
Ohio  St.  21. 

(11)  South  Carolina.  —  An  act  entitled 
"An  act  to  incorporate  the  Green  Pond, 
Waterboro  &  Branchville  R.  Co."  is  not  in 
conflict  with  that  provision  of  the  constitu- 
tion that  "every  act  or  resolution  having 
the  force  of  law  shall  relate  to  but  one  sub- 
ject, and  that  shall  be  expressed  in  the 
title,"  because  the  act  goes  on  and  author- 
izes a  county  to  subscribe  to  the  capital 
stock  of  the  road,  and  providing  for  the 


method  of  voting  bonds  in  payment  of 
such  stock,  and  taxing  the  people  to  pay 
them.  Connor  v.  Green  Pond,  IF.  6^  U.  R. 
Co.,  23  So.  Car.  427.— Distinguisheu  in 
Ex  parte  Uacot,  36  So.  Car.  125. 

(12)  Tennessee. — The  act  of  December  4, 
1851,  entitled,  "An  act  to  incorporate  the 
Louisville  &  Nashville  R.  Co.."  did  not  cre- 
ate a  new  corporation  in  that  state,  where 
the  act  itself  shows  that  it  was  only  intended 
to  convey  a  right  of  way,  and  to  allow  an^ 
existing  Kentucky  corporation  of  the  same 
name  to  exercise  in  Tennessee  "all  the 
rights,  powers,  and  privileges  "  it  exercised 
in  the  other  state.  Callahan  v.  Louisville 
«S-  A'.  R.  Co.,  1 1  Fed.  Rep.  536.— FOLLOW- 
ING Baltimore  &  O.  R.  Co.  v.  Harris,  12 
Wall.  (U.  S.)  66. 

(13)  Canada. — When  a  company  is  incor- 
porated by  a  special  act,  and  there  are  pro- 
visions in  the  special  act  as  well  as  in  the 
general  act  on  the  same  subject  which  are 
inconsistent,  if  the  special  act  gives  in  it- 
self a  complete  rule  on  the  subject,  the  ex- 
pression of  that  rule  amounts  to  an  excep- 
tion of  the  subject-matter  of  the  rule  out  of 
the  general  act.  Ontario  &*  S.  Ste.  M.  R. 
Co.  v.  Canadian  Pac.  R.  Co.,  14  Ont.  432. — 
Quoting  Attorney-General  i/.  Great  Eastern 
R.  Co..  L.  R.  7  Ch.  482. 

When  the  rule  given  by  the  special  act 
applies  only  to  a  portion  of  the  subject,  the 
special  act  may  apply  to  one  portion  and 
the  general  act  to  the  other.  Ontario  S>»  S, 
Ste.  M.  R.  Co.  v.  Canadian  Pac.  R.  Co.,  14 
Ont.  432. 

4.  Under  Eiij^lLsIi  Ntatiites. — A  rail- 
way company  may  be  registered  under  the 
Companies  Act  1S62.  and  a  certificate  of 
registration  under  Part  VII.  of  such  act  is 
conclusive  evidence  that  the  company  is  one 
authorized  to  be  registered.  In  re  Ennis 
<S-  W.  C.  R.  Co.,  L.  R.  3  //-.  Ch.  94. 

Railway  acts  are  to  be  construed  liberally 
in  favor  of  the  public,  but  strictly  against 
the  companies.  Parker  v.  Great  Western 
R.  Co..  7  Scott  N.  R.  835.  7  M.  iS-  G.  253,  3 
Railw.  Cas.  563.  13  L.  /.  C.  /'.  105,  ^  Jur. 
194. — Commented  on  in  Finnic  v.  Glas- 
gow &  S.  W.  R.  Co.,  2  Macq.  H.  L.  Cas. 
177.  Questioned  in  Parker  t/.  Great  West- 
ern R.  Co.,  15  Jur.  109. 

In  an  act  of  parliament  granting  special 
powers  to  a  railway  company,  everything  is 
prohibited  which  is  not  permitted.  At- 
torney-General V.  Great  Eastern  R.  Co.,  L. 
R.  5  App.  Cas.  473.  49  i-  J-  Ch.  D.  545.  43 
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L.  T.  810.  28  W.  R.  769 ;  affirmed  in  L.  R, 
1 1  Ch.  D.  449.  48  L.  J.  Ch,  D.  428,  40  L.  T. 
265,  27  W,  R.  759.— CuNSiDiiKKO  IN  At- 
torney-General V.  Shrewsbury  Bridge  Co., 
L.  K.  21  Ch.  D.  752.  51  L.  j.  Ch.  746,  46  L. 
T.  687,  30  W.  K.  916. 

Railway  acts  merely  give  conditional 
powers  which,  if  acted  upon,  carry  with 
them  duties;  but  which,  if  not  acted  upon, 
are  not  imperative  on  the  companies.  They 
cannot  be  considered  as  contracts.  York&* 
N.  M,  R.  Co.  V.  Reg.,  7  Railw.  Cas.  459,  i 
El.  &•  111.  858,  17  Jiir.  690,  22  L.  J.  Q.  n. 
225.  Scottish  iV.  E.  R.  Co.  v.  Stewart,  3 
Mac(j.  //.  L.  Cas.  382,  5  /itr.  .V.  S.  607. 

The  intention  of  parliament  in  incorpo- 
rating a  railway  company  and  conferring 
powers  upon  it  is  not  to  be  measured  by 
the  more  guarded  powers  given  to  public 
trading  companies.  A'orth  London  R.  Co.  v. 
Metropolitan  Board  of  Works,  S  Jur.  N.  S. 
1 1 2 1 ,  28  L.J.  Ch.  909. 

Where  an  unriertaking  for  a  railway, 
signed  by  subscribers,  authorizes  the  direc- 
tors to  apply  to  parliament  for  carrying  into 
operation  all  or  any  of  the  purposes  named, 
or  any  portion  thereof,  the  directors  are 
authorized  to  apply  for  and  accept  an  act 
empowering  the  company  to  purchase  a 
canal,  a  .J  binding  it  to  maintain  it  for  the 
purpose  of  navigation.  Midland  G.  W.  R. 
Co.  V.  Gordon,  5  /i'<i//w.  Cas.  76,  16  M.  &•  W. 
804,  1 1  fur.  440,  16  L.  J.  Ex.  165. 

The  costs  of  a  solicitor  incurred  in  get- 
ting up  a  railway  company,  and  after  its  in- 
corporation in  obtaining  subsequent  acts, 
are  costs  incurred  on  account  of  the  pro- 
motion of  the  company,  under  isection  5  of 
the  Railways  Abandonment  Act  1S69,  and 
ought  not  to  be  paid  out  of  a  bond  which 
h;ul  been  given  for  the  completion  of  the 
niilway  and  whicli  by  the  warrant  of  the 
board  of  trade  was  made  assets  of  the  com- 
pany. In  re  Barry  R.  Co.,  L.  R.  4  Ch.  D. 
315,  46  L.  J.  Ch.  D.  206,  25  W.  R.  201,  37  L. 
T.  125. 

5.  Under  Cnnndiaii  statutes.— The 
Buffalo,  B.  &  G.  R.  Co.  are  to  be  treated  as 
acting  under  16  Vict.  c.  45,  and  not  under 
the  joint  stock  road  acts,  at  all  events  as 
regards  shareholders  who  have  taken  their 
Slock  since  the  16  Vict,  was  passed.  Buffalo, 
B.  Sf*  G.  R.  Co.  V.  Parke,  12  U.C.  Q.  B.  607. 

Under  the  9th  Vict.  c.  82,  entitled  "  An 
act  to  incorporate  the  Montreal  &  Lachine 
R.  Co.,"  it  is  the  duty  of  the  clerk  or  sec- 
retary of  the  company  to  make  an  entry 


of  the  names  and  places  of  residence  of 
owners  of  slock  in  tlie  company,  and  the 
superior  court  has  jurisdiction  to  enforce 
such  duty  under  the  provisions  of  the  12th 
Vict.  c.  41.  McDonald  v.  Montreal  «S-  iV. 
y.  R.  Co.,  6  Lo7v.  Can.  232. 

By  tlie  statute  12  Vict.  c.  84,3  railroad 
company  was  to  consist  of  not  less  than  five 
persons,  who  must  each  subscribe  fur  a  suf- 
ficient quantity  of  stock,  execute  an  instru- 
ment, pay  to  the  treasurer  six  per  cent,  on 
the  capital  slock  subscribed,  and  register 
sucii  instrument,  together  with  a  receipt 
from  the  treasurer  for  such  instalment  of 
six  percent,  with  the  registrar  of  the  county, 
before  making  calls.  The  directors  having 
given  to  the  treasurer  a  promissory  note  for 
a  sum  amounting  to  six  per  cent.  (Jii  the 
capital  stock,  who  gave  a  receipt  as  for  so 
much  money,  forty  per  cent,  on  the  stock 
subscribed  was  then  called  in,  and  a  memo- 
rial of  the  instrument  of  inc(jrporation  after- 
wards registered.  In  an  action  of  debt  for 
calls,  defendant  pleaded  that  at  the  time  the 
cause  of  action  accrued  there  was  no  such 
corporation  as  in  declaration  mentioned. 
Held,  that  16  Vict.  c.  190,  §  55,  passed  to  aid 
irregularities  in  the  formation,  etc.,  of  such 
company,  put  an  end  to  objections  to  the  ir- 
regular way  in  which  the  first  six  per  cent. 
was  paid,  or  the  instrument  registered,  and 
that  plaintiffs  were  entitled  to  recover. 
Nelson  &^  N.  R.  Co.  v.  Bates,  4  U.  C.  C.  P. 
507. 

The  Provincial  Act  of  1867,  c.  36,  passed 
previous  to  the  union  of  the  provinces,  in- 
corporating the  plaintiff  company,  con- 
firmed a  contract  between  the  provincial 
government  and  the  promoters  of  the  com-  , 
pany,  by  which  it  was  mutually  agreed  that 
prior  to  the  opening  of  the  road  a  traffic  ar- 
rangement should  be  made  for  the  mutual 
use  and  employment  of  their  respective 
lines  of  railway,  including  running  powers 
for  the  joint  operation  thereof  on  equitable 
terms.  The  Dominion  government,  the 
successor  of  the  Nova  Scotia  government 
as  proprietor  of  the  line  from  Halifax  to 
Windsor,  called  the  Windsor  Branch,  en- 
tered into  an  agreement  with  plaintiff  com- 
pany, in  which  there  was  no  provision  for  a 
traflic  arrangement  over  both  lines,  or  for 
the  mutual  use  of  the  respective  lines. 
Held,  that  the  agreement  was  nevertheless 
valid  and  binding  upon  the  Dominion  gov- 
ernment, public  interests  having  been  pro- 
tected by  its  provisions  to  the  satisfactioii 
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of  the  government.  IVittdstir  &>  A.  K.  Co. 
V.  Western  Counties  A'.  Co.,  14  A'ov.  Sc.  280. 
The  Dominion  government,  by  minute  of 
ouncil  in  October,  1873,  reciting  among 
other  things  that  the  plaintitTs  had  failed 
to  operate  tlie  Windsor  Branch,  canceled 
the  agreement  of  187 1,  and  transferred  the 
branch  in  1877  to  the  defendant  company, 
under  tiie  authority  of  the  act  of  the  Do- 
minion parliament,  1874,  c.  16.  Evidence 
was  given  of  negotiations  between  tlie  com- 
panies for  amicable  settlement  of  their  re- 
spective claims,  conducted  chiefly  by  De 
Pass,  who  styled  himself  a  commissioner  of 
the  plaintiff  company,  but  who  had  no 
power  to  settle  anything  definitely  without 
the  consent  of  the  directors.  /Mit,  that 
plaintiffs  were  not  estopped  from  disputing 
the  validity  of  the  cancellation  of  the  agree- 
ment of  1871.  IVitutsor  &*  A.  K.  Co.  v. 
Western  Counties  R.  Co.,  14  Nov.  Sc.  280. 

O.  Uip:lits  and  liubilitiv.s  ut'  pro- 
moters.*—  (i>  Who  are  promoters.  —  To 
constitute  one  a  promoter  of  a  corporation 
it  must  affirmatively  appear  that  he  was 
acting  for  and  in  behalf  of  the  proposed 
corporation,  or  that  he  assumed  to  so  i|ct, 
and  that  on  the  strength  of  this  authority 
or  assumption  the  parly  complaining  so 
dealt  with  him.  St.  Louis,  Ft.  S.  &•  II''.  A'. 
Co.  v.  Tiernan,  40  Am.  &•  En^.  A'.  Cus.  525, 
37  A'<in.  606,  1 5  /'ac.  Rep.  544. 

One  who  signs  the  charter  of  a  contem- 
plated corporation  some  time  before  it  is 
filed  docs  not,  by  that  act  alone,  assume  a 
fiduci.iry  relation  towards  such  projected 
corporation.  St.  Louis,  Ft,  S.  &•  W.  R.  Co. 
v.  Tiernan,  40  Am.  &>  Fnif.  R.  Cas.  525,  37 
Kan.  606,  1 5  Pac.  Rep.  544. 

If  an  act  of  incorporation  be  granted  to 
persons  therein  named,  "their  associates 
and  assigns,"  the  persons  named  may  ex- 
ercise the  corporate  rights  and  functions, 
without  taking  to  themselves  associates. 
Huffhes  V.  Parker,  20  A'^.  H.  58. 

(2)  Adoption  of  contracts  of. — The  pro- 
moters of  a  corporation  are  not  identical 
with  the  corporation.  The  corporation  is  at 
liberty  to  refuse  to  sanction  contracts  made 
by  them,  and  if  its  sanction  is  obtained  by 
the  act  or  co-operation  of  directors  who 
have  a  private  interest,  the  corporation  may 
resist  an  action  for  specific  performance, 
where  it  has  not  accepted  the  consideration 


*  Promoters  of  corporations  and  their  relations 
thereto,  see  note,  17  Am.  St.  Rep.  »6i. 


or  taken  the  benefit.  Mttnson  v.  Syracuse, 
G.  &*  C.  R.  Co.,  3  A^.  Y.  S.  R.  31  ;  affirming 
29  llun  76. 

The  promotion  by  one  corporation  of  the 
organization  of  another  in  no  way  affects 
the  absolute  independence  of  the  latter,  and 
it  is  not  in  any  manner  bound  I.; ,  and  is  iH 
entire  liberty  to  disregard,  an  iigrecmeni 
made  by  such  promoter  before  it  came  iiu» 
existence.  Stanton  v.  Missouri  J'ac.  R.  Co., 
1 5  Civ.  L'ro.  296,  2  A\  Y.  Supp.  298. 

A  railway  company  which  receives  the 
benefit  of  an  agreement  made  in  its  behalf 
by  the  projectors  of  the  road,  in  consequence 
of  which  a  threatened  oppositicm  to  a  bill  in 
parliament  to  incorporate  the  company  was 
withdrawn,  is  bound  by  it.  lidwarih  v. 
Grand  Junction  R.  Co.,  7  Sim.  337 ;  aff'n  tncd 
on  appeal  in  1  M.  &•  C.  650,  6  L,  J.  Cli.  47. 
— Questioned  in  Preston  v.  Liveri>ool, 
M.  &  N.  J.  R.  Co.,  5  H.  L.  Cas.  605.  2  Jur. 
N.  S.  241,  25  L.  J.  Ch.  421. 

A  contract  of  the  promoters  of  a  railvv;iy 
company  to  pay  a  sum  of  money  to  a  peer 
of  parliament  for  his  countenance  and  sup- 
port in  obtaining  the  special  act„  and  tlie 
ratification  of  such  contract  by  the  directors 
after  the  formation  of  the  company,  are 
ultra  vires,  and  cannot  be  enforced  against 
the  company  as  payment  of  expenses  ol  ob- 
taining its  act.  Shrewsbury  v.  North  Staf- 
fordshire R.  Co.,  L.  R.  I  F.q.  593,  12  Jur.  A'. 
S.  63,  35  L.J.  Ch.  156,  14  W.  R.  220,  13  /.. 
T.  648. 

(3)  Expenses  —  Compensation  —  Costs.  — A 
company  is  liable  for  the  expenses  of  per- 
sons acting  as  promoters  in  procuring  a  sub- 
scription, where,  after  organization,  iIk-  com- 
pany accepts  the  benefit  of  the  subscription, 
witi)  knowledge  that  the  promoters  had 
incurred  the  expense.  Weather/ord,  M.  11'. 
6^  N.  W.  R.  Co.  V.  Grander,  ( 'J'c.v.  Civ.  App.) 
22  S.  W.  Rep.  70. 

Those  persons  only  who  are  acting  di- 
rectly for  a  company  which  is  to  jc  formed, 
without  being  employed  by  any  one  else  for 
hire  or  reward,  are  entiiled  to  look  to  the 
company,  when  formed,  for  payment  of  the 
costs  and  expenses  of  the  wcjrk  of  which  the 
company  has  got  the  l)cnefit ;  and  those  per- 
sons who  are  employed  by  any  one  else  to  do 
the  work  for  hire  or  reward  must  look  to 
the  person  who  employed  them.  In  re 
Skegness  <S-  .SV.  L.  Tramways  Co.,  L  R.  41 
Ch.  Z>.  215. 

Where  a  number  of  persons  not  incorpo- 
rated, but  associated  for  a  common  object. 
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intending  to  procure  a  charter,  authorize 
acts  to  be  done  in  furiherancc  of  their  ob- 
ject by  one  of  their  number,  with  the  under- 
standing that  he  should  be  compensated,  if 
such  acts  were  necessary  lo  the  organization 
and  Its  objects,  and  are  accepted  by  the  cor- 
poration, and  the  bcnelits  enjoyed,  they 
must  be  taken  cum  onerc  and  be  compen- 
sated for.  But  the  promoters  of  the  enter- 
prise must  be  a  majority  of  them  ;  a  minor- 
ity could  not  bind  tlie  association  or  cor- 
I)oration.  Bell's  Gap  R.  Co.  v.  Christy,  79 
Pa.  St.  54,— DlsTlNUUisHlNi;  Krie  &  W. 
Plank-Koad  Co.  v.  IJrowii.  25  Pa.  St.  156; 
Bedford  K.  Co.  v.  Bowser.  48  Fa.  St.  2y; 
Burton  v.  Liverpool,  M.  &  N.  J.  K.  Co..  7 
Eng.  L.  &  Eq.  124;  Low  v.  Connecticut  &  P. 
R.  R.  Co..  45  N.  H.  370. 

Promoters  cannot  sue  a  company  after  its 
formation,  in  resi)ect  of  expenditures  neces- 
sary for  its  establishment,  altiiough  a  pro- 
vision in  the  articles  of  association  under 
the  Companies  Acts  of  1862  and  1867  pro- 
vides that  preliminary  expenses  shall  be  de- 
frayed by  the  company.  Melhado  v.  Porto 
Ahxre,  N.  H.  &*  U.  K.  Co.,  43  L.J.  C.  P. 
253.  L.  R.  9  C".  /'.  503.  23  ^V.  R-  57.  3«  -^• 
T.  57. 

Where  a  company  is  sued  on  a  contract 
whereby  it  agreed  to  pay  a  certain  sum  of 
money  out  of  the  first  calls  on  the  shares,  a 
plea  that  the  deed  of  scttlomcnt  under 
which  the  c(jmpany  was  formed,  mentioned 
in  the  declaration,  was  obtained  by  fr.iiid 
and  misrepresentation  of  the  i)laiiitill  and 
others  in  collusion  with  him,  is  bad  on  gen- 
eral demurrer;  and  lilcewi.se  a  pK-a  that  the 
registration  and  iiicor()<)ration  of  the  com- 
pany, recited  in  the  agreement  were  ob- 
tained by  the  fraud  and  misrepresentation 
of  the  plaintill  and  others  in  collusion  with 
him,  is  bad.  Pilbroio  v.  Pii/iro^i>'s  .Iti/ios- 
pha-ie  R.  A*  C.  P.  Co.,  5  C.  A'.  440,  5  /).  &^ 
L.  551,  5  Raiho.  Cas.  89,  17  L.  J.  C.  P.  166. 

Under  the  Companies  .Act  1845,  wliere  a 
company  is  sued  for  work  bestowed  and 
money  spent  in  obtaining  a  special  act,  it  is 
no  answer  for  the  company  to  plead  that  it 
has  not  raised  or  received,  nor  been  able  to 
raise  or  receive,  any  money  which  it  might 
apply  to  the  payment  of  such  expenses. 
Manning  v.  London,  W.  &*  S.  IV.  R.  Co.,  17 
L.  T.  68. 

One  who  induces  others  to  become  the 
promoters  of  a  company,  expressly  agreeing 
to  pay  all  the  costs  of  obtaining  an  act  of 
incorporation,  is  bound  by  his  agreement, 


and  cannot  recover  the  costs  of  the  com- 
pany, aliliough  the  act.  when  passed,  pro- 
vides tliat  the  cost  ol  obtaining  and  passing 
it  shall  he  paid  by  the  coinp.iiiy.  Savin  v. 
Hoylal:c  R.  Co.,  4  1 1. is-'  C.  67,  L.  R.  1  A'.r,  9, 
35  '..J.  E.K.  52,  \\Ju>.  X.  S.  .;j4.  14  //'.  A". 

lO^^,    13    L.    y.  374.  — Ul.Sll.\GUl.SllKI)    l.N    Kc 

Brampiuii  A:  L.  k.  Co.,  L.  K.  10  Ch.  177,  44 
L.  J.  Ch.  670,  33  L.  T.  5,  23  W.  R.  813. 

Where  the  promoters  of  a  railway  coni- 
]wny  are  among  the  directors  after  the  com- 
pany is  formed,  the  coinp.my  is  clearly  liable 
for  the  costs  and  expenses  ol  obtaining  the 
special  act.  /«  re  iilleard,  3  DeCi.,J.  J~»  :». 
5:9,  23  L.J.  CIt.  /6s,  o  L.  P.  587,  1 1  /;'.  A'. 
764.  --DiSTi.NiiuisnKi)  IN  Ke  Koiherh.iin  A. 
&  C.  Co.,  L.  R.  25  Ch.  U.  103,  53  L.  J.  Ch. 
290.  50  L.  T.  219,  32  \V.  K.  131. 

Wheie  by  the  special  act  of  a  company 
the  costs  anil  expenses  of  obtaining  tlie  act 
are  to  be  paid  by  the  company,  it  is  bound 
to  pay  the  costs  of  its  solicitors  incurred  in 
relation  to  certain  projected  lines  originally 
intended  to  have  formed  p'art  of  the  under- 
taking, but  abandoned  in  parliament  by  the 
promoters.  In  re  PiiUard,  3  DeG.,  J.  &*  S. 
519.  23  L.J.  Ch.  765,  8  L.  P.  5S7,  II  W.  R. 
764. — DiSTiNOUisiiKi)  IN  Ke  Rotherham  A. 
&  C.  Co.,  L.  K.  25  Cii.  U.  103,  53  L.  J.  Ch. 
290,  50  L.  T.  219,  32  W.  R.  131. 

Under  the  CoiMijaiiii'S  C'l.iasrs  .\c>,  the 
statute  of  limit  i:  io.is  does  not  run  against 
creditors  of  .1  oinp.iiiy  in  rcs|)cct  of  tiie 
costs  of  obtaining  the  act  of  incorporation 
until  the  comi)any  has  assets  to  meet  the 
claim.  In  re  Kensini^ton  Stiition  Act,  L.  R. 
20  /■:</.  197,  23  IF.  A".  463,  32  L.  T.  183. 

Where  the  special  act  incorporating  a 
company  gives  a  right  to  sue  the  company 
for  the  costs  of  obtaining  the  act,  and  in- 
corporates the  Companies  Clausivs  Act,  the 
remedy  so  given  is  an  addition  to,  ,in:i  hmt. 
in  substitution  for,  the  ri'_,'lit  <-ivo;i  bv  the 
Companies  Clauses  Act  to  p/iyincni  ont  of 
the  first  assets  of  the  comiviiiv.     /.'.  re  Kcn- 


sini^ton  Stntion  Act,  L.  R.  20  /•./.  197, 


IF. 


R.  463,  32  L.  T.  183. 

(4)  Parliaiiu'iitiiry  deposit.— 'X\\q.  oliif:ct  of 
a  parliamentary  subscription  contract  re- 
quired before  applying  for  an  act  to  make  a 
railway  is  to  provide  means  for  paying  par- 
liamentary expenses  in  case  the  scheme 
should  be  abandoned,  and  such  object  is 
not  rendered  illegal  by  anv  enactment. 
A/dhain  v.  RroTcn.  7  /-'/  6-^  />'/.  164.  3  Jnr. 
A'.  S.  I  58  ;  ,i/f/ri//ed  on  ofip-al  in  6  ftir.  N.  S. 
41.  2  EL  &-  El.  398,  29  L.J.  <2.  /A  33. 
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Railway  parliamentary  deposits  may  bo 
invested  in  India  stock,  aithouj^li  sucli  st(jck 
is  not  one  of  tiic  securities  mentioned  in  y 
Vict.  c.  20,  ^  4,  or  in  tlie  Lands  Clauses  Act 
1845,  ji  70.  //t  re  Soiit/nooiil  A',  Co.' s  Hill, 
L.  A'.  I  C7i.  />.  (>ij7.  45  /../.  C/i.  Soo,  24  It'. 
A'.  2<jy 

Parliamentary  deposits  paid  into  c:<jurt 
under  y  V'icl.  c.  20  will  he  directed  to  lie  in- 
vested by  llie  brokers  of  the  petitioners,  if 
it  is  shown  tliat  thereby  expense  will  be 
saved.  A'.r  /larlr  U'rsl  Kulnr.;  &^  L.  A'. 
UndcrUxking,  34  L.  T.  168. 

The  Court  denied  a  promoter's  applica- 
tion tiiat  the  parliamentary  deposit  niiyht 
he  invested  by  a  jjrivate  broker,  wIkj  ollered 
more  advantageous  terms  than  the  paymas- 
ter-general's broker,  li.x  parti'  Jiolton  Junc- 
tion A'.  Co.,  24  //'.  A'.  451.  S.  I'.,  In  ri  liol- 
ton  rraniuiays  Act,  34  L.  T.  230. 

Upon  the  production  (jf  a  certificate 
signed  bv  the  deputy  si)eaker  of  the  Mouse 
of  Commons  in  the  speaker's  absence,  an 
order  can  be  made  for  the  return  of  a  de- 
posit on  the  withdrawal  of  a  railway  bill 
under  9  <S:  10  Vict.  c.  20,  §  5.  Ex  parte 
Stocksbriiigc  Kailii-Uty  Hill,  L.  K.  2  Eq.  364. 

Where  a  bill  introduced  into  parliament 
for  the  construction  of  several  railways  is 
withdrawn  as  to  some  of  the  railways,  a 
court  of  equity  will  not  order  a  proportional 
»part  of  the  money  paid  into  court  under  the 
standing  orders  to  be  paid  out  to  the  pro- 
moters, III  re  Alh-rystwith  R.  Co.,  7  Jnr.  N. 
S.  510.  564,  30  /../.  Clt.  674,  4  L.  T.  537. 

(5)  LiahiHty  of  promoters.  —  Where  the 
real  purpose  for  which  a  corporation  was 
formed  is  to  use  it  as  an  instrumentality  in 
the  accomplishment  of  an  illeg.il  purpose, 
the  fact  of  incorporation  will  not  av..il  the 
promoters  as  a  defense  in  a  suit  against 
them  to  recover  money  obtained  from  the 
plaintiff  by  such  methods.  Prundred  v. 
Kice,  54  Am.  i?"  Ent;.  R.  Cas.  446,  49  Ohio 
St.  640.  32  .V.  E.  Rep.  169. 

Material  misstatements  or  concealment 
should  not  be  made  in  a  company's  pro- 
spectus. The  promoters  should  give  the 
pidilic  opportunity  of  judging  everything 
which  has  a  material  bearing  on  the  project, 
and  the  suppression  of  a  fact  may  amount 
to  a  misrepresentation.  Central  R.  Co.  v. 
Kisclt.  36  L.J.  Cli.  S49.  15  W.  R.  821.  16  /.. 
T.  500.  /,.  A'.  2  //.  L.  Cas.  99. 

One  who  becomes  an  engineer  of  a  pro- 
jected niilwav  company,  and  consents  to  he 
paid  out  of  such  funds  as  shall  be  properly 


applicable  toward  satisfying  his  claim,  can- 
n(jl  recover,  where  the  project  is  aba!idoiie<l 
and  thcie  are  no  funds  u(  that  descri|<ii"n. 
in  an  acti(^n  against  a  provisional  conunii- 
tceman.  /.anihnan  v.  Eiitzoistle,  7  llx.  63:, 
21  A.  J.  Ex.  20S. 

The  promoteis  of  a  company  piircha>eii 
iiou.ses  be\  ond  the  limits  of  divialioii  from 
the  line  ot  the  railway,  in  order  to  obtain 
the  withdrawal  ni  the  o|)position  df  the 
owners  of  such  houses  to  the  passing  of 
the  special  act.  Some  of  the  houses  were; 
uiioccui>ied  when  acquired  by  the  promo- 
ers.  On  a  special  case  stated  to  ascert;;i'i 
the  liability  ol  the  promoters  in  respect  (  I 
the  deficiency  in  poor-rates— //<•/</,  tlii.l  as 
the  promoters  could  only  hold  land  under 
the  powers  given  them  by  statute,  thrv 
could  not  be  heard  to  say  that  they  bar!  be- 
come possessed  (jf  the  houses  otherwise 
than  by  virtue  of  their  acts,  and  that  they 
were,  consequently,  liabh-  to  make  good 
the  deficiency.  I'utney  Overseers  v.  London 
&-  S.  W.  R.  Co.,  [1891 1  I  ().  /I.  440;  aj/irni- 
/>/<,'•  [1 89 1 1  I  Q.  /.'.  1 82. 

As  the  statute  directed  that  the  deficiency 
should  be  <om[niled  according  to  the  rental 
at  which  the  houses  were  valued  or  rated  at 
the  time  of  the  passing  of  the  special  act, 
the  fact  that  some  of  them  were  then  unoc- 
cupied was  immaterial  in  estimating  the 
amount  of  the  deficiency.  Putney  Ch>er.eers 
V.  London  (?-»  ^■.  W.  R.  Co.,  [1891)  i  O.  /.'. 
440;  aflirniini:;  ['891]  i  <2-  H-  '82. 

7.  Comlltloiis  i>ri'<'<'d<'iit.  Wnen 
the  act  of  incorporation  '  "i  and  in 
itself  confer  corporate  .y.  but  pio 
vides  ff)r  the  doing  of  ci  n  things,  upon 
the  doing  of  which  the  i.  ..ipany  si  ill  be- 
come a  body  corporate,  the  p(  rforrance  of 
such  things  constitutes  a  condition  [ircce- 
dent,  and  until  performed,  the  company 
has  no  corporate  existence.  St.  Joseph  ^'^ 
L  R.  Co.  V.  Shanduiu^h,  106  Mo.  557,  17  5. 
IV.  Rep.  581. 

8.  TaUiiif;  subscriptions  and  dis- 
tril>iitioii  of  stock.*— (1)  California — 
The  provisions  of  the  Gen.  Railroad  Act  of 
May  20.  1861,  requirinnr  at  least  $1000  per 
mile  to  be  subscribed.  ;md  10  per  cent, 
thereof  in  cash  to  be  actually  and  in  good 
faith  paid  in  before  incorporation,  are  not 
merelv  directorv,  but  are  conditions  prece- 
dent to  organization.     So  payment  of  the 


*«;(>e  also  Si'iiscRiniONs  to  Stock,   131- 
142. 
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10  per  cent,  could  not  be  made  by  a  chr'-k 
on  a  bank  where  the  drawer  had  no  money 
on  deposit,  though  it  subsequently  appears 
that  it  would  have  been  lionored  if  pre- 
sented. J'lOple  V.  Chambers,  \2  Cal.  201,  4 
Am.  Ry.  Kip.  49.— Distinijuisikng  Com. 
V.  West  Chester  R,  Co.,  3  Grant's  Cus.  (Pa.) 
200. 

(2)  CoHHCctitiit. — A  company  was  incor- 
porated with  an  authorized  capital  of  S500,- 
000,  with  power  to  call  a  mcetitig  of  the 
stockholders  when  S'oo.ooo  w.is  subscribed 
to  choose  directors  and  perfect  the  organ- 
ization, "and  when  so  organized  to  proceed 
to  the  construciioii  of  the  railroad."  lliid, 
that  the  word  "organized,"  as  used  in  the 
charter,  embraced  merely  the  choice  by  the 
stockhr)lders  of  the  necessary  officers  of 
the  company,  after  at  least  $100,000  had 
been  subscribed,  and  the  company  might 
then  begin  to  exercise  corporate  functions. 
Ni"w  Haven  &*  D.  A'.  Co.  v.  Chapman,  38 
Conn.  56,  4  Am.  Ky.  Kep.  1.  — Rkvikwing 
Sage  7'.  Dillard,  15  li.  Mon.  (Ky.)  340. — 
Rkvikwki)  in  F'eople  t/. National  Sav.  Bank, 
129  111.  618. 

In  such  case  the  first  meeting  of  the 
stockholders  was  called  and  the  directors 
chosen  when  8216,700  was  subscribed,  but 
subsetpiently  the  company's  charier  was 
amended  so  as  to  allow  a  certain  city  to 
subscribe  $200,000,  and  to  appoint  two  di- 
rectors, which  it  did.  Held,  that  the 
amendment  to  the  charter,  and  the  subse- 
quent act  of  the  company  and  the  city  in 
making  its  subscription  to  the  capital 
stock,  did  not  impair  the  rights  of  persons 
wh(j  had  subscribed  to  the  original  stock 
before  the  charter  was  amended,  or  relieve 
them  from  liability  on  their  subscriptions. 
A'etu  Haven  &•  I).  A'.  Co.  v.  Chapman,  38 
Co'in.  56,  4  //;«.  A'y,  Rep.  I . 

(3)  Illinois. — The  persons  named  as  cor- 
porators in  a  charter  met  within  a  few  days 
after  its  passage,  and  by  resolution  adopted 
the  same,  and  on  the  following  day  elected 
a  president,  vice-president,  secretary  and 
treasurer,  and  afterwards  authorized  the 
president  to  survey  routes  and  locate  the 
road,  and  to  make  contracts  for  the  right  of 
way  and  depot  grounds ;  and  books  were 
opened  for  subscription  to  the  capital  stock, 
which  was  all  taken,  and  the  company  ob- 
tained permission  of  the  commissioners  of 
highways  to  locate  and  operate  tracks  along 
and  across  all  roads  and  highways  upon  its 
route,  and   permission  was  obtained  from 


the  city  of  Chicago  to  locate  and  operate  a 
track  through  a  portion  of  the  city  and  to 
build  a  bridge  over  the  Chicago  river,  which 
grants  were  duly  accepted,  and  the  capital 
stock  increased  and  subscribed  for,  though 
it  did  not  ap|)ear  that  any  of  the  subscrip- 
tions had  been  paid,  and  the  company  exer- 
cised other  corporate  acts.  The  charter 
under  which  these  acts  were  performed  was 
granted,  and  the  steps  toward  an  organiza- 
tion were  taken,  jirior  to  the  adoption  of  tiie 
constituti(jn  <jf  i!->70.  Held,  that  the  charter 
of  the  company  was  in  operation  at  the  time 
the  constitution  took  etfeet,  and  was  not 
abrogated  by  section  2  of  article  11  of  that 
instrument.  MeCarOiey  v.  Chica}:;o  &•  l\. 
R.  Co.,  29  Am.  &»  Hnt,'.  R.  Cas.  326,  1 1 2  ///. 
611. — Rkvikwi'.I)  in  People  7'.  National  Sav. 
Bank,  129  111.  61.S. 

(4)  /«(//(i;/<«.— Under  the  statute  providing 
for  the  formation  of  railroad  corporations, 
and  requiring  stock  to  the  amount  of  at 
least  fifty  thousand  dollars  to  be  first  sub- 
scribed, the  subscriiiiions  must  be  marie  in 
good  faith,  by  persons  who  have  a  reason- 
able expectation  of  abiliiy  to  pay.  Holman 
v.  State  ex  yel.,  24  Am.  <S>"  A'wi,'-.  R.  Cas.  6, 
105  Jnd.  569,  5  N.  E.  Rep.  702. 

(5)  ATiz/.M.?.— The  existence  of  a  corpora- 
tion organized  under  the  general  laws  of  the 
state  dates  from  the  time  of  filing  its  char- 
ter, and  it  is  not  prerequisite  that  all  the 
capital  stock  of  the  corporation  be  sub- 
scribed, for  it  to  transact  business.  Chi- 
cajro,  K.  &•  IV.  K.  Co.  v.  Stafford  Comity 
Com'rs.  2,(1  Kan.  121,  12  Pac.  Rep.  593. 

(6)  Maryland.— \]n(\cTX\\c  act  of  1872,  ch. 
284,  which  provided  for  the  incorporation 
of  the  stockholders  of  the  Baltimore,  Hamp- 
den &  Lake  Roland  R.  Co.,  and  named  cer- 
tain persons  as  commissioners  to  take  sub- 
scription to  the  capital  stock  of  the  com- 
pany, and  required  that  the  company  should 
commence  said  railroad  within  three  years 
from  the  passage  of  the  act,  and  complete 
the  same  in  ten  years,  the  company  never 
acquired  a  lawful  cor|)orate  existence,  the 
commissioners  having  delayed  taking  sub- 
scriptions to  the  stock  until  nearly  ten 
years  after  the  expiration  of  the  ten  years 
limited  for  completing  the  road.  Bonaparte 
V.  Baltimore,  H.  (S-  L.  R.  R.  Co.,  49  Am.  &• 
Eng.  R.  Cas.  198,  75  Md.  340,  23  Atl.  Rep. 
784. — Distinguishing  Chesapeake  &  O. 
Canal  Co.  ?'.  Baltimore  &  O.  R.  Co.,  4  Gill 
&  J.  fMd.)  I. 

The  act  of  1872,  ch.  284,  did  not  create  a 
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corporation  fo  instanti.  It  provided  for  the 
formation  of  a  corporation.  The  corporators 
were  to  be  future  subscribers  to  the  stock, 
and  before  there  could  be  a  corporation  in 
esse  there  must  be  the  requisite  legal  sub- 
scribers capable  of  accepting,  and  who 
should  accept,  the  charter  as  offered,  within 
a  reasonable  time.  Bonaparte  v.  Baltimore, 
H.  &*  L.  R.  R.  Co.,  49  Am.  <S-  Eng.  R.  Cas. 
198,  75  A/ti.  340,  23  At/.  Rt/.  784. 

(7)  Missouri. — The  provisions  of  Rev.  St. 
'S79,  §§  711,  764,  and  766,  contemplate  the 
organizing  of  associations  upon  the  subscrip- 
tion of  an  amount  less  than  the  whole  of 
the  capital  stock  ;  and  upon  the  filing  of  the 
articles  of  association  in  compliance  with 
the  provisions  of  the  statute,  the  corporate 
existence  is  complete,  and  the  corporate 
powers  and  privileges  conferred  upon  it  are 
full  and  complete.  Sedalia,  W.  (3^  S.  R. 
Co.  V.  Abell,  17  Mo.  App.  645. 

(8)  Ne-af  York. — Where  a  statute  declares 
that  "  A.,  B.,  and  C,  and  such  other  persons 
as  shall  hereafter  become  stockholders  of 
said  company,  are  hereby  constituted  a  body 
corporate  and  politic  by  the  name  of,"  etc., 
no  corporation  exists  if  there  be  no  stock 
distributed  ;  the  distribution  of  the  stock 
is  a  condition  precedent  to  the  existence 
of  the   corporation.     Crocker  v.  Crane,  21 

Wmd.  {X.  K.)  211.  Walker  v.  Devcreaux, 
4  Paige  (.V.   Y.)  229. 

The  commissioners  appointed  to  receive 
subscriptions  to  the  stock  of  the  Utica  & 
S.  F<.  Co.,  and  to  apportion  the  same,  were 
not  prevented  from  taking  a  reasonable  por- 
tion of  it  themselves.  Walker  v.  Devcreaux, 
A  Paige  {X.  J'.)  229. 

The  commissioners  did  not  hold  the 
stock,  previous  to  its  distribution,  in  the 
character  of  agents  or  trustees  of  the  cor- 
poration, but  as  the  agents  of  the  state  ;  and 
if  they  had  nejj'-cted  to  open  books  for 
subscriptions,  or  had  not  proceeded  to  ap- 
portion the  stock  as  directed  by  the  act, 
they  might  be  compelled  to  do  so  by  man- 
damus. Walker  v.  Devereaux,  4  Paige  {N. 
V.)  229. 

In  the  apportionment  of  stock  among  the 
subscribers,  if  any  part  of  the  stock  is  ap- 
portioned to  a  subscriber  when  he  is  not  enti- 
tled to  receive  the  same,  and  under  circum- 
stances which  amount  toa  fraud,  the  appor- 
tionment is  not  absolutely  void,  but  the  sub- 
scriber will,  in  equity,  hold  it  in  trust  or  for 
the  benefit  of  some  or  all  of  the  subscribers 
who  did  not  receive  stock  to  the  extent  of 


their  subscriptions.     Walker  v.  Devercau.c, 
4  Paige  (iV.  Y.)  229. 

But  in  such  case  a  subscriber  to  such 
stock  who  complains  of  mii  inequitable  distri- 
buti  -.1  of  the  same,  and  who  is  seeking  to 
reach  stock  which  has  been  improperly  as- 
signed or  apportioned  to  others,  should  tile 
his  bill  in  behalf  oi  himself  and  all  other 
subscribers  standing  in  the  same  situation 
Walker  v.  Devereaux,  4  Paige  (X.  1'.)  22y. 

The  provision  of  the  Gen.  Railroad  Act  oi 
1S50,  providing  that,  as  a  condition  prece- 
dent to  organization,  at  least  §1000  for 
every  mile  of  road  to  be  constructed  shall 
be  subscribed,  and  10  per  cent,  thereof  paid 
in  good  faith,  is  suthciently  satisfied  if  10 
per  cent,  in  the  aggregate  of  such  amount 
is  made  in  cash  payments,  no  matter  by 
whom  maiie.  Lake  Ontario,  A.  &*  A'.  Y.  R. 
Co.  V.  Mason,  16  X.  Y.  451.— Quoii.u  in 
Beattys  j-.  Solon,  45  N.  Y.  S.  R.  Sgg.—Bcat- 
tys  V.  Solon,  45  X.  Y.  S.  R.  899,  64  Hun 
120,  19  A^  Y.  Supp.  37.— yuoTiNG  Eastern 
Plankroad  Co.  v.  Vaughan,  14  N.  Y.  546; 
Lake  Ontario,  A.  &  N.  Y.  R.  Co.  v.  Masiin, 
16N.  Y.451;  Black  River  &  U.  R.  Co.  v. 
Barnard,  31  Barb.  260.  Revikwinu  Sche- 
nectady &  S.  Plankroad  Co.  v.  Thatcher, 
II  N.  Y.  1 1 1  ;  Buffalo  &  P.  R.  Co.  v.  Hatch. 
20  N.  Y.  161. 

A  statement  filed  showing  that  the  rail- 
road to  be  constructed  was  about  seventy 
,\e  miles  long,  and  that  §84,100  had  in 
good  faith  been  subscribed,  and  10  per  cent, 
thereof  pair'  in,  is  a  sutricient  complianr,; 
with  the  above  provision  of  the  general  Rail- 
road Act  of  1850.  Buffalo  &*  P.  N.  Co.  v. 
Hatc/i, 20 X.  Y.  157.— RK.vii;wr:i)  in  Beattys 
V.  Solon.  45  N.  Y.  S.  R.  S99. 

The  delivery  of  a  certified  check  by  asnb- 
SLriber  to  stock  in  payment  of  10  per  tent, 
thereof  is  a  snthrient  compliance  with  tiio 
Statute,  though  such  check  may  not  he  <!i'- 
posited  to  the  credit  of  the  association  nnli! 
after  articles  of  association  are  filed  In  re 
Statcn  Island R.  T.  R.  Co..  38  ////;/  (,V.  1',) 
381. 

Where  the  subscriptions  to  the  capital 
stock  of  a  proposed  railroad  corporation 
were  less  than  the  amount  required,  and  the 
subscribers  paid  no  portion  of  their  sub- 
scriptions in  cash,  but  some  of  them  gave 
their  notes  for  10  per  cent,  of  their  sub- 
scriptions and  others  gave  checks— some 
upon  banks  in  which  they  had  no  accounts 
or  deposits,  it  being  understood  between 
them  that  the  notes  and  checks  were  not  to 
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be  collected,  but  were  to  be  returned — and 
three  of  tlieir  number,  who  were  named  as 
directors  in  the  articles  of  association,  made 
and  annexed  to  said  articles  an  atBdavit  as 
required  by  the  act,  to  wit,  that  the  amount 
of  stock  had  been  subscribed  and  lo  per 
cent,  in  good  faith  paid  thereon  in  cash, 
which  articles,  with  the  affidavit,  were  tiled 
in  tlie  office  of  the  secretary  of  state— //t/^/, 
that  no  corporation  was  in  fact  organized. 
Farii/uiin  v.  BciuUict,  107  A'.  J'.  159,  13  N. 
E.  Kip.  7S4,  1 1  A'.  Y.  a.  R.  450 ;  rez'ersittg 
39  Hun  22. 

(9)  Oregon,  —  Conditional  subscriptions 
cannot  be  counted  in  determining  whether 
the  requisite  amount  of  stock  has  been  sub- 
scribed to  authorize  the  orj^anizaiion  of  a 
corporation,  as  conditional  subscribers  can- 
not become  shareholders  until  the  con- 
ditions upon  which  the  subscription  was 
made  have  been  performed,  and  these  con- 
ditions cannot  be  accepted  until  after  the 
organization  of  the  company  (Hill's  Code, 
§  3:22),  providing  that  one  half  of  the  capit;d 
stuck  of  a  private  corporation  must  be  sub- 
scribed before  the  corporation  can  be  or- 
ganized or  an  assessn)ent  be  lawfully  made 
uijun  its  subscribed  stock.  Faiiviciu  R.  Co. 
V.  Spillman,  23  Greg.  587.  32  Pac.  Rrp.  6S8. 

(10;  South  Carolina. — Where  one  section 
of  a  charter  creating  u  railroad  comininy 
declared  it  to  be  created  a  "  bofly  politic 
and  corporate,"  a  further  provisif)n  in  a  sub- 
sequent section,  providing  that  the  company 
miijlit  organize  and  proceed  to  work  when 
Sioo.oot")  were  suljscribed  "and  §1  on  each 
siiaro  shall  have  been  paid  in,"  is  sufficiently 
complied  with  when  the  above  amount  is 
subscrii)e(l,  and  a  gross  sum  paid  in  equal 
to  81  on  every  share  subscribed.  Spartan- 
i'urgSr-  A.  R.  Co.  V.  Ezill.  \\So.  Car.  2S1.— 
OuoTiN'c.  Charlotte  .'t  S.  C.  R.  Co.  r'.  FJlake- 
iy.  3  Strobh.  (So.  Car.)  245.  Ki'.viKWiNn 
Miiineap<ilis  iS:  St.  L.  K.  Co.  v.  Uassett,  20 
Minn.  535.  iS  Am.  Rep.  376. 

In  such  case  a  failure  to  comply  striotly 
with  these  requirements  would  not  affect 
the  corporate  existence,  but  would  be  an 
irregularity  only,  which  could  not  defeat 
tlie  right  of  the  corporation  to  recover  a 
stock  subscription.  Spartanburg  (S-  A.  R. 
Co.  V.  Eacll,\\  So.  Car.  281. 

<).  Arth'IcM  of  ns8oointi(tii.  —  The 
articles  of  incorporation  of  a  railroad  must 
fully  set  forth  tiie  amounts  subscribed,  and 
by  whom.  The  liability  of  stockholders  at 
the  date  of  the  tiling  is  li.niicd  to  ithose 


named  in  the  articles,  ami  to  the  amounts 
therein  mentioned.  Montcny  6>»  6".  / '.  /\'. 
Co.  V.  HilJreth,  53  Cat.  1 23. 

A  provision  in  a  railroad  charter  requir- 
ing directors  to  be  named  in  the  articles  of 
association  is  only  directory,  and  it  is  a 
sufficient  compliance  therewith  to  adopt  the 
articles  at  the  time  of  electing  the  directors. 
Eakright  v.  Logansport  &*  N.  I.  R.  Co.,  13 
Ind.  404. 

Where  articles  of  association  are  defec- 
tive in  not  sufficiently  specif}  ing  the  ter- 
minus of  tl  road,  but  they  are  properly 
filed  in  th-:  Ifice  of  the  secretary  of  state, 
such  filing  IS  notice  to  the  slate,  and  the 
rigiit  of  the  state  to  take  advantage  thereof 
by  quo  warranto  is  lost  by  silence  for  moie 
than  eight  years.  State  ex  rel.  v.  Bailey,  19 
Ind.  452. 

A  party  signing  what  is  intended  as  final 
articles  of  associ.ition  for  the  organization 
of  a  street  railway  company,  but  which  are 
defective,  does  not  thereby  authorize  the  first 
meeting  of  stockholders  for  the  election  of 
directors  and  effecting  an  organization,  to 
make  new  or  perfect  articles  of  association, 
so  as  to  bind  him.  Richmond  St.  R.  Co.  v. 
Reed,  9  Am.  &*  Eng.  R.  Cas.  697,  83  Ind.  9. 

The  statement  in  the  articles  of  associa- 
tion of  a  railroad  company  formed  "  for  the 
purpose  of  constructing,  operating,  and 
maintaining  a  railroad,  etc.,"  that  its  road 
shall  be  operated  as  a  transfer  road,  and 
that  no  discrimination  sliall  be  made  in 
favor  of  or  against  any  other  railroad,  and 
that  uniform  rates  for  the  same  service  shall 
be  charged  either  to  persons  or  railroad 
companies,  does  not  exclude  it  from  liie 
carriage  of  passengers  as  well  ;is  frc!:^iit. 
Hay  City  Belt- Line  R.  Co.  v.  Ilitehiock,  90 
Mich.  533,  51  N.   \V.  Rep.  S08. 

Under  the  N.  Y.  General  Railroad  .Act,  a 
corporation  is  not  formed  and  docs  r.oi  be- 
come a  legal  body,  until  all  the  retpiireiiionts 
of  the  statute  have  bet-ti  comiilied  with  and 
the  articles  filed  in  the  office  of  the  sec- 
retary of  state.  Until  this  is  d  ne  .i  sub- 
scription to  stock  is  a  mere  jirojiosition  to 
take  the  number  of  shares  indicated  in  a 
corporation  thereafter  to  be  formed,  and 
not  a  binding  promise  to  take  and  pay.  As 
an  obligation  it  is  inchoate,  and  cannot  be- 
come of  any  force  unless  the  articltr.  are 
filed  and  the  corporation  creatcfl.  Burt  v 
Farrar,  24  Barh.{X.  1'.)  518.  Farnham  v. 
Benedict,  107  A'.  )'.  159.  13  .\'.  E.  Rep.  784, 
1 1  A'.   Y.  S.  R.  450  :  rn-ersing  39  Hun  22. — 
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DiSTiNGUiSHKn  IX  Bvbee  v.  Oregon  &  C. 

K.  Co.,  139  U.  S.  663. 

Ill  SUCH  case,  wiicre  tlie  articles  remain 
in  the  liands  of  tlie  subscribers,  or  either 
of  them,  an  individual  subscriber  may  erase 
his  subscription  altogether,  or  modify  it  as 
he  sees  fit ;  but  if  not  done  before  the  cor- 
poration is  created,  the  subscription  takes 
efTcct  and  becomes  binding,  and  not  before. 
/Jttrt  v.Farrar,  24  liarb.  i^iY.  Y.)  51S. 

A  provision  of  the  N.  Y.  General  Railroad 
Act  requiring  tlie  articles  of  association  of 
a  railroad  company  to  be  filed  with  the  sec- 
retary of  state  when  a  certain  amount  of 
tlie  stock  has  been  subscribed  and  paid  in 
is  sufficiently  complied  with  by  filing  sev- 
eral slieets  signed  by  numerous  but  differ- 
ent persons,  each  being  a  copy  of  the  other, 
where  the  subscribers  seem  to  have  under- 
stood that  the  several  papers  should  be  re- 
garded as  one  instrume-^t.  Lake  Ontario, 
A.  vT-  N.  Y.  H.  Co.  V.  Mason,  16  N.  Y.  451. 
— Distinguished  in  People  ex  rel.  v.  Saw- 
yer, 52  N.  Y.  296;  Erie  &  N.  Y.  C.  R.  Co. 
v.  Owen.  32  Barb.  (N.  Y.)  616. 

//  sccvts  that  the  provision  of  the  N.  Y. 
Gen.  Railroad  Act  (§  3,  ch.  140,  Laws  1850) 
making  the  copy  of  articles  of  association 
filed  "  presumptive  evidence  of  the  incorpo- 
ration of  such  company "  dispenses  with 
the  necessity  in  the  first  instance  of  proof 
of  the  genuineness  of  the  signatures  to  the 
articles,  or  of  the  authority  of  agents  who 
have  signed  for  their  principals,  even  when 
the  incorporation  is  expressly  denied.  In 
re  Neiv  York,  L.  &^  IV.  A\  Co.,  23  Am.  &* 
Eng.  li.  Cas.  43,  99  N.  Y.  12,  1  N.  E.  Rep: 
27  ;  affirming  35  Hun  220. 

Where  the  articles  provided  that  sub- 
scribers of  stock  should  have  the  privilege 
of  taking  jobs  of  grading  the  road,  furnish- 
ing ties,  etc.,  at  the  estimate  of  the  engi- 
neer, and  lettiiigs  of  sucli  work  were  pub- 
licly advertised  to  take  place  on  a  certain 
day,  and  the  subr-cribers  did  not  before  or 
on  that  i?ay  oiler  to  take  jobs.  etc. — held, 
that  they  could  not  afterwards  claim  the 
right  to  do  so.  Johnson  v.  Craw/ordsifi/le, 
F.,  A'.  &•  F.  W.  A'.  Co..  1 1  /n,i.  280. 

Defendant  subscribed  to  articles  of  asso- 
ciation under  the  provisions  of  the  N.  Y. 
General  Railroad  Act.  At  the  time  of  the 
signing,  the  names  of  the  directors  were 
left  in  blank.  //<•/</,  that  the  instrument 
was  incomplete  and  inoperative  as  against 
defendant ;  that  there  was  no  implied  am- 
scnt  upon  his  part  to  the  insertion  of  the 


names  of  any  persons  as  directors ;  and 
that  by  the  insertion  of  such  names  witiiout 
his  consent,  the  instrument  was  not  made 
binding  upon  him.  Dutchess  &>  C.  County 
A'.  Co.  V.  Mabbett,  5S  N.  Y.  397,  7  Am.  Ay. 
Kep.  339. — F(JLi.c>wi.NG  Troy  &  B.  K.  Co.  v. 
Tibbits,  iS  Barb.  297  ;  Troy  &  B.  R.  Co.  v. 
Warren,  18  Barb.  310;  Poughkeepsie  &  S. 
L.  Planknjad  Co.  v.  GritTin,  24  X.  V.  150. 

10.  Certificate  and  allidavitti.— A 
provision  of  N.  Y.  Gen.  Railroad  Act  pro- 
viding that  articles  of  association  of  a  rail- 
road shall  not  be  filed  and  recorded  in  the 
office  of  the  secretary  of  stale  until  at  least 
Siooo  of  Slock  for  every  mile  of  railroad  to 
be  constructed  is  subscribed,  and  10  per 
cent,  paid  thereon  "  in  good  faith  to  the 
directors  named  in  the  articles  of  associa- 
tion," is  sufiicicntly  complied  with  by  an 
affidavit  that  the  above  amount  has  been 
subscribed  and  10  per  cent,  paid  in  cash  in 
good  faith,  without  alleging  that  it  has  been 
paid  to  the  directors.  Buffalo  <S-  P.  A'.  Co. 
\.  Hatch,  20  N.  Y.  157. 

Such  an  affidavit  is  sufficient,  although 
omitting  the  words  "  in  gcjod  faith."  I\v 
pie  V.  Stockton  &•  V.  A'.  Co.,  45  Cal.  306,  5 
Am.  liy.  Kep.  i. 

The  certificate  of  organization  need  not 
specify  the  places  of  termini  of  a  branch 
line  within  the  state,  nor  the  counties 
through  which  the  same  will  pass.  Trester 
V.  Missouri  Pac.  P.  Co. ,  33  Xeb.  1 7 1 ,  49  X. 
If.  Rep.  Iiio.—DISTINGUISHING  Attorney- 
General  V.  West  Wis.  R.  Co.,  36  Wis.  466. 

In  the  statutory  certificate  a  description 
of  one  terminus  of  the  proposed  road  as 
"  in  or  near  "a  place  named  in  the  certifi- 
cate, and  on  the  line  of  a  specified  road 
terminating  at  that  place,  is  sufficiently  cer- 
tain. The  want  of  a  seal  to  such  certificate 
is  one  of  the  defects  or  omissions  which 
may  be  remedied  or  supplied  by  the  court 
so  as  to  give  eflect  to  the  instrument  ac- 
cording to  the  intention  of  the  parties, 
where  equity  may  require  it,  agreeably  to 
the  provisions  of  tlie  curative  Ohio  act  of 
March  10,  1859  (S.  &  C.  1172).  Warner 
V.  Cal  lender,  20  Ohio  St.  190. 

The  following  description  of  a  road — 
"To  commence  at  some  point  to  be  here- 
after designated  in  the  township  of  Hud- 
son, in  the  county  of  Summit,  passing 
through  the  county  of  Portage  or  Cuya- 
hoga, also  through  the  counties  of  Ge.mga 
and  Lake,  to  terminate  at  some  point  to  he 
designaleil  in  the  township  of  Paincsvjlle, 
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in  the  county  of  Lake  "—the  same  iiaving 
been  recorded,  and  a  copy  thereof  given  by 
the  secretary  of  state,  and  the  company 
having  organized  and  acted  under  it,  did 
not  render  the  certificate  void  for  uncer- 
tainly. Callender  v.  Painesviile  &•  H.  K. 
Co.,  II  Ohio  St.  516. 

By  the  general  railroad  law  of  Maryland 
it  is  required  that  the  certificate  of  incorpo- 
ration shall  state  the  names  of  the  termini 
of  the  road,  and  the  county  or  counties, 
city  or  cities,  through  which  it  is  to  pass. 
Held,  that  it  is  a  suflicient  compliance  witii 
the  requirements  of  the  law  that  the  termini 
be  fixed  in  the  state  of  Maryland  with 
reasonable  certainty,  and  the  cities,  etc., 
through  which  the  road  is  to  pass  be  speci- 
fied ;  and  the  fact  that  the  certificate  de- 
scribes the  route  of  the  rc^d  as  running 
partly  through  the  state  of  West  Virginia 
does  not  invalidate  the  incorporation  of  the 
company  under  the  general  law  of  Mary- 
land, its  termini  being  in  that  state.  Pied- 
mont &^  C.  A'.  Co.  v.  Speelman,  30  Atn.  &• 
Enj;.  R.  Cas.  316,  67  Md.  260,  9  Cent.  Rep. 
-I,  10  Atl.  Rep.  77,  293. 

1 1 .  Right  to  question  corporate 
status.  —  (i)  In  general. — The  question 
whether  an  incorporated  company  has  been 
regularly  organized,  so  as  to  give  it  power 
to  act,  cannot  be  inquired  into  collaterally. 
It  must  be  by  a  direct  proceeding  by  the 
state.  Wight  V.  Sheic  R.  Co.,  16  li.  Mon. 
{h'y.)  4.  Goodrich  v.  -Reynolds,  31  ///.  490. 
Cincinnati,  L.  &*  C.  R.  Co.  v.  Danville  <S«» 
V.  R.  Co.,  75  ///.  113.— Followed  in  Bal- 
timore &  P.  R.  Co.  w.  Fifth  Baptist  Church, 
137  U.  S.  568.— //«r«7ni  6-  C.  R.  Co.  v. 
Lawrcnceburgh,  56  Ind.  80,  i  S  Am.  Ry.  Rep. 
136.— Followed  in  Aurora  &  C.  R.  Co.  v. 
^iillcr.  56  Ind.  88.—  Wilcox  v.  Toledo  £^•  A. 
A  R.  Co.,  9  Am.  &*  Eng.  R.  Cas.  518.  43 
Mich.  584,  5  A'.  W,  Rep.  1003.  Garrett  v. 
Dilhburg  &-  M.  R.  Co.,  78  Pa.  St.  465. 

The  legality  of  the  incorporation  of  a 
railroad  company  can  only  be  attacked  by 
ilie  state,  and  is  not  open  to  inquiry  as 
between  the  [larties  in  a  collateral  action 
bv  it  upon  a  tran.«fcrab!e  aid  contract  of 
wliiih  it  is  the  equitable  assignee.  Toledo 
&•  .1.  y/.  R.  Co.  V.Johnson,  55  Mich.  456.21 
A'.  W.  Rep.  8S8. 

If  a  turnpike  company  has  made  a  pre- 
liminary organization  and  adopted  by-laws 
in  good  faith,  it  is  a  de  facto  corporation, 
and  a  railroad  company  cannot  justify  a 
trespass  on  its  road  on  the  ground  that  it 


was  not  a  company  dejiire.  S/ociton  1^  L. 
Gram  I  Road  Co.  v.  Stockton  &*  C.  R.  Co.,  45 
Cal.  6S0.— Following  Baliimore  &  P.  K. 
Ci).  V.  Fifth  Baptist  Church,  137  U.  S.  568. 

In  the  case  of  a  company  organized  under 
a  special  charter,  proof  of  the  charter  and 
of  user  under  it  is  sutTicicnt  to  establish  a 
prima  facie  right  in  the  plaintilT  to  sue ; 
and  this  prima  facie  case  an  individual 
could  not  dispute  in  an  action  wiicre  the 
question  comes  up  collaterally,  and  wiiere 
the  state,  as  the  party  chiefly  concerned, 
cannot  be  heard  by  its  counsel  ;  and  the 
ruling  should  be  the  same  where  an  attempt 
has  been  made  to  organize  a  corporation 
under  a  general  law,  and  the  question  is  one 
of  exact  regularity  and  compliance  with  the 
law.  Swartwoiit  v.  Michigan  Air  Line  R. 
Co.,  24  Mich.  389,  4  Am.  Ry.  Rep.  63. 

Where  there  is  sullicieni  to  show  at  least 
the  organization  of  a  de  facto  railroad  cor- 
poration, and  that  the  company  has  for  a 
number  of  years  held  corpor.ite  meetings 
regularly,  and  has  built  and  operated  a  rail- 
road, and  exercised  the  usual  functiims  of  a 
railroad  corporation,  pers(jns  contracting 
with  it  cannot  call  its  corporate  existence 
into  question,  when  sued  \\\mn  such  con- 
tract. Douglas  County  Com'rs  v.  Holies,  94 
U.  S.  104.— Quoted  in  Lewisz/.  Clarendon, 
5  Dill.  (U.  S.)329. 

The  obligors  on  a  bond  given  to  a  cor- 
poration, by  making  and  signing  the  instru- 
ment, admit  the  corporate  capacity  of  the 
obligee,  and  in  suit  on  the  bond  cannot 
plead  nul  ticl  corporation.  If  a  rorporatiun 
be  acting  under  color  of  law,  and  be  recog- 
nized as  such  by  the  state,  its  corporate 
character  cannot  be  questioned  collaterally. 
Such  a  question  should  be  raised  by  tjuo 
tvarranto.  And  the  rule  prevails  even 
although  its  incorporation  may  bo  atlectid 
by  constitutional  provisions.  St.  Louis  v. 
Shield,  62  Mo.  247.— Followed  in  Ralls 
County  V.  Douglass,  10;  U.  S.  728. 

Where  a  state  authorizes  the  sale  of  a 
r.'iilroad.  requiring  the  purchasers  to  fdrni 
themselves  into  a  Cf>rp()rati()ii,  and  the  leg- 
islature, by  various  subsequent  statutes,  has 
recognized  the  existeiire  of  such  corpora- 
tion, such  corporate  existence  cannot  be 
questioned  by  third  partii  s.  Atlantic  &^  P. 
R.  Co.  V.  St.  Louis,  66  Mo.  228 ;  rr.'crs/ng  3 
Mo.  App.  315. 

The  provision  of  Cal.  Gene"".!!  Incorpora- 
tion Act  of  1862,  !^  6,  providing  that  "the 
due  incorporation  of  any  company,  claim- 
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ing  in  good  faith  to  be  a  corporation,  ♦  *  * 
and  doing  business  as  such  corporation,  or 
its  right  to  exercise  corporate  powers,  shall 
not  be  inquired  into  collaterally  in  any  pri- 
vate suit  to  which  such  </t'/<it7(^  corporation 
may  be  a  party,"  does  not  prevent  a  private 
person  from  denying  the  existence  dc  jure 
or  dc  facto  of  an  alleged  corporation.  Oro- 
ville  &•  V.  R.  Co.  V.  Plumas  County,  37  Cal. 

354- 

In  such  case  the  mere  allegation  that  a 
party  is  a  corporation  does  not  put  the 
question  whether  it  is  such  a  corporation 
beyond  the  reach  of  inquiry  in  a  suit  with  a 
private  person.  It  must  be  a  corporation 
either  dejure  or  de  facto,  or  it  has  no  legal 
capacity  to  sue  or  be  sued,  or  any  capacity 
of  any  kind.  Where  the  corporation  is  tlie 
plaintiff,  it  is  an  indispensable  allegation 
;hat  plaintifT  is  a  corporation,  and  the  de- 
fendant may  always  deny  such  allegation. 
Orovillc  &*  V.  li.  Co.  v.  Plumas  County,  37 
Cal.  354. 

Tiie  question  as  to  whether  a  company 
ever  had  a  corporate  existence  may  be  in- 
quired into  collaterally  in  a  proceeding  to 
set  aside  a  conveyance;  and  in  such  case,  if 
the  company  has  acquired  property  in  its 
corporate  name  and  transferred  the  same, 
the  sufficiency  of  such  transfer  may  be  in- 
quired into  collaterally.  Carey  v.  Cincin- 
nati &*  C.  /C.  Co.,  5  /o7ua  357. 

(2)  Stockholders  cannot  question  it. — It  is 
not  competent  for  a  stockholder  to  deny 
the  existence  of  the  corporation.  Rocl-i'ille 
&*  W.  Turnpike- Koad  v.  Van  A'ess,  2  Cranch 
(U.  S.  C.  C'.)449. 

A  person  who  has  subscribed  to  the  cap- 
ital stock  of  a  railroad  company,  and  has 
had  the  benefit  of  such  subscription,  cannot 
question  the  existence  of  the  corporation  at 
the  time  he  subscribed.  Danbury  &»  N.  R. 
Co.  V.  Wilson,  22  Conn.  435. 

Where  an  organization  has  been  effected 
as  a  corporation,  and  contracts  entered  into 
in  the  name  of  the  corporation,  neither  the 
corporation  itself,  nor  its  members,  can 
deny  the  corporate  existence  when  sued  on 
such  contracts.  Callender  v.  Painesville  &* 
H.  R.  Co.,  II  Ohio  St.  516. 

The  existence  of  a  raiiroari  company  char- 
tered and  organized  under  the  Tenn.  Gen- 
eral Incorporation  Act  1875  cannot  be  "col- 
laterally questioned  "  in  any  legal  proceed- 
ing— e.  g.,  in  suit  to  recover  subscriptions 
of  stock — after  its  completed  charter  has 
been  duly  registeted  in  the  awmUy  where 


the  "  principal  office  "  of  the  corporation  is 
situated,  although  its  charter  has  not  bceu, 
as  required  by  the  act,  registered  in  other 
counties  traversed  by  the  proposed  line  of 
road.  Anderson  v.  Middle  &»  E.  T.  C.  A\ 
Co.,  52  Am.  &*  Eng.  R.  Cas.  149,  91  Tcnn. 
44,  17  S.  H'.  Rep.  803. 

V2.  Proof  ot'incorporatioii.*— Proof 
of  corporate  capacity  is  not  necessary  un- 
less it  be  challenged  by  an  affirmative  alle- 
gation of  no  corporation.  Dry  Dock,  etc. ,  R. 
Co.  V.  North  6-  E.  R.  R.  Co.,  3  Misc.  (X. 
K.)6i. 

But  in  an  action  against  a  railroad  for  a 
penalty  for  the  violation  of  an  ordinance, 
where  the  answer  of  the  defendants  ex- 
pressly denies  that  they  are  a  corporation. 
it  is  a  failure  01  proof  on  the  plainiills  part 
in  not  proving  their  incorporation.  Jamaica 
V.  Lotig  Island  R.  Co.,  37  How.  Pr.  {A'.  V.) 
379- 


INCUMBRANCES. 
Covenants  against,  see  Covenants,  11. 


INDEBTEDNESS. 

Failure  to  meet,  as  ground  for  receiver,  see 

Keceiveks,  1:1. 
Tax  on,  see  Revenue,  4;  Taxation,    108, 

100. 


INDEMNITY. 

Agent,  when  entitled  to.  see  Agency,  30. 

To  conductor,  for  obeying  orders,  see  Con- 
nucTOR,  13. 

—  directors,  for  expenses  incurred,  see  Di- 
rectors, ETC.,  47. 

Ultra  vires  contracts  for,  see  Ultra  Vires, 
12. 

What  required  from  street  railway  company, 
see  .Strket  Railways,  83. 


INDEMNITY  BONDS. 
1.  By  roiup.'iny,  to  Imiik,  to  pro- 
tect ngniiiMt  overdrafts.— Tiic  defend- 
ant gave  a  bond  to  the  plaintilf  bank  to 
secure  it  against  loss  by  reason  of  its  deal- 
ings with  a  certain  railroad  company.  The 
condition  of  the  bond  recited  that  1  ho  rail- 
road company  were  "  depositors  of  money 
in'and  customers  of  ;in(I  dealers  with  said 
bank,  and  have  made  and  are  expected  to 
make  their  checks   and    drafts    upon   the 

*  Presumplinn  as  to  iiiior  poraiion  in  hoih 
civil  and  criminal  cases,  see  iioic,  22  L.  R.  A. 
276. 
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bank,  and  their  account  had  been  and  is 
expected  to  be  from  time  to  time  over- 
drawn, and  said  railroad  company  has  been 
and  may  hereafter  be  indebted  to  said  banic 
by  reason  of  the  payment  by  it  of  such 
drafts  or  overdrafts";  the  obligors  then 
agreeing,"  in  consideration  of  such  dealing," 
that  the  railroad  company  should  upon  de- 
mand pay  "  any  balance  and  interest  which 
had  been  or  should  at  any  time  be  due 
from  them  to  the  bank,  and  in  default 
thereof  that  the  obligors  would  save  the 
bank  harmless  from  all  loss  by  reason  of 
such  drafts  or  overdrafts  and  such  indebted- 
ness." //M,  that  the  operation  of  the  bond 
was  not  limited  to  technical  overdrafts,  but 
included  any  indebtedness  of  the  railroad 
company  growing  out  of  the  return  to  the 
bank  of  paper  indorsed  by  the  railroad  com- 
pany, and  which  had  been  discounted  by 
the  bank,  and  the  proceeds  drawn  out  by 
the  railroad  company.  y£7«rt  A'lt/.  Bank  v. 
HoUister,  55  Conn.  188,  \o  Atl.  Rep.  550. 

The  bond  was  dated  in  1870.  The  rail- 
road company  became  insolvent  in  1876. 
The  bank  had  soon  after  paid  to  the  re- 
ceiver of  the  company  a  small  balance 
standing  at  the  time  to  the  credit  of  ihe 
company.  Held,  that  this  did  not  bar  the 
bank  of  its  right  of  recovery  upon  the  bond. 
A£tna  Nat.  Bank  v.  HoUister,  55  Conn.  188, 
10  Atl.  Hep.  550. 

12.  to  city,  to  protect  ngaiust 

claims  for  duiiiii{j;es.  —  A  bond  of  in- 
demnity taken  by  a  city  to  indemnify  it 
against  all  claims  for  damages  to  private 
property,  and  tlie  appointment  of  a  super- 
intendent to  take  care  of  public  interests  in 
the  execution  of  work  under  Mass.  Rev. 
St.  ch.  39,  §  67,  with  reference  to  raising 
the  grade  of  a  street  by  a  railroad  company, 
are  prudent  measures,  which  do  not  change 
the  character  of  the  work  or  the  general 
liability  of  tlic  railroad  company.  Gardiner 
v.  Boston  <S-  \V.  A\  Corp.,  9  Cits/i.  (Mass.)  1. 

ti-  to  receiver,  to  protect  liliii 

ai;niiiMt  (lcl>t.s  incurred.  — In  the  ab- 
sence of  an  express  agreement  to  do  so,  a 
railroad  company  is  not  bound  to  honor  or 
redeem  tickets  issued  by  a  receiver  while  he 
was  operating  the  road.  And  the  fact  that 
the  company,  on  receiving  possession  of  the 
road,  executes  a  bond  to  indemnify  the  re- 
ceiver against  all  debts  and  liabilities  in- 
curred by  him  is  not  such  an  express  agree- 
ment as  to  compel  it  to  honor  such  tickets. 
Godfrey  v.  Ohio  &•  At.  R.  Co.,  37  Am.  <S- 


Eng.  R.  Cas.  8,  n6  /nd.  30,  15  ll^fst.  Rep. 
533,  18  A'.  E.y^'ep.  61. 

4.  To  company,  as  indemnity  for 
moneys    paid    for    ri^^lit   of   way.— 

In  an  action  on  a  bond  conditioned  for  the 
payment  to  a  railroad  company  of  all  reason- 
able sums  of  money  by  it  paid  out  in  secur- 
ing a  right  of  way,  depot  grounds,  and  ter- 
minal facilities  for  a  line  of  railway  between 
two  points — Aeld:  (i)  that  the  obligors  are 
not  liable  for  a  certain  sum  in  gross  for  the 
whole  right  of  way,  etc.,  but  only  for  such 
several  sums  as  are  reasonable  in  each  in- 
stance where  it  was  necessary  to  expend 
them  for  that  purpose ;  (::)  that  the  award 
of  the  arbitrators  in  contested  cases  about 
the  right  of  way  is  competent  evidence  of 
the  reasonableness  of  the  amounts  paid  in 
those  cases  ;  and  (3)  that  the  bond  does  not 
indemnify  the  company  for  money  ex|>ended 
in  criminal  prosecutions  arising  out  of  dis- 
putes about  the  right  of  way.  Orei^-^on  R.  iS^ 
A'.  Co.  V.  Swini>t4rne,  22  Oreg.  574,  30  Pac. 
Rep.  322. 

5.  as  indemnity  ag^aiiist  em- 
ploye's defaults.  —  A  bond  given  to  a 
railway  company,  conditioned  that  an  agent 
appointed  by  it  for  the  purpose  of  selling 
coal  should  account  for  all  moneys  received 
by  him,  is  valid,  although  the  company  has 
no  power  to  deal  in  coal.  North  Western 
R.  Co.  V.  Whinray,  10  Ex.  TJ.  2  C.  L.  R. 
1207,  23  L.  J.  Ex.  261. 

A  surety  of  an  indemnity  bond  of  a  clerk 
employed  by  a  railway  company  is  liable 
for  breaches  committed  after  the  union  of 
such  company  with  another,  where  the 
amalgamation  is  made  by  a  statute  provid- 
ing that  all  bonds  made  or  entered  into 
with,  in  favor  of,  or  by  the  dissolved  com- 
panies should  "be  and  remain  as  good, 
valid,  and  effectual,  in  favor  of  and  against 
and  with  reference  to  thn  new  ronipany," 
etc.  Eastern  Union  R.  Co.  v.  Cochrane,  9 
Ex.  197,  \-j  Jtir.  1103,  23  L.J.  Ex.  61. 

A  surety  on  a  bond  of  a  sales  agent  of  a 
railway  companv  is  not  liable  where  the 
conip.'iny  changes  the  method  of  compen- 
sating sucli  agent  from  a  fixed  salary  to 
commissions  on  sales.  North  Western  R. 
Co.  v.  Whinray,  10  Ex.  77,  2  C.  L.  R.  1207, 
23  /.. /.  Ex.  261. 

(t.  as  indemnity  against  acci- 
dents.— A  contractor  for  the  construction 
of  a  station  pl.itform  giving  a  bond  to  in- 
demnify the  company  a!.;ainr:t  "all  loss,  cost, 
or  damages  arising  from  injuries  sustiiined 
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by  meciianics,  laborers,  or  other  persons,  by 
reason  of  accidents  or  otherwise,"  is  not 
bound  to  pay  the  company  the  damages  it 
has  had  to  pay  by  reason  i.f  negligently  run- 
ning in  engine  against  a  laborer  employed 
by  the  contractor.  Mixnhattan  K.  Co.  v. 
Conttll,  54  Hun  292,  27  A'.  Y.  S.  A'.  300,  7 
A',  y.  Snpp.  557  ;  affirittetl  in  130  A'.  Y.  637, 
mem.,  29  ^V.  E.  Kep.  151,  incm.,  40  N.  )'.  .N". 
Ji.  982,  mem, 

7,  To  luiidowuer,  i»  place  of  un- 
joining construction  ofrond.— A  court 
of  equity,  instead  of  enjoining  a  company 
from  constructing  its  road  until  damages  to 
property  owners  are  paid,  may  substitute  a 
bond  of  indemnity,  where  the  ends  of  jus- 
tice will  thereby  be  promoted,  Campbell  v. 
Point  Pleasant  &*  O.  R.  R.  Co.,  20  Am.  6- 
En^.  a:  Cas.  157,  23  W.  Ya.  448.— Revikw- 
iNi;  Northern  Pac.  R.  Co.  v.  St.  Paul,  M,  «St 
M.  R.  Co.,  I  Am.  &  Eng.  R.  Cas.  15,  2  Mc- 
Crary  (U.  S.)  260. 

Where  a  prompt  assessment  of  damages 
cannot,  in  all  probability,  be  had  in  a  con- 
demnation proceeding,  and  where  the  right 
of  complainant  to  any  damages  is  matter 
of  dispute,  depending  for  its  solution  upon 
doubtful  questions  of  law  and  fact,  instead 
of  stopping  the  i)rogress  of  a  great  work  of 
internal  improvement,  a  bond  of  indemnity 
will  be  required  and  the  work  allowed  to  go 
on.  Northern  Pac.  R.  Co.  v.  St.  Paul,  M. 
&*  M.  R.  Co.,  I  Am.  <S-  Eng.  R.  Cas.  15, 
2  McCrary  {U.  S.)  260,4  Fed.  Rep.  688.— 
Foi.LOWKD  IN  Jones  v,  Florida,  C.  &  P. 
R.  Co.,  41  Fed.  Rep.  70.  Reviewed  in 
Campbell  v.  Point  Pleasant  &  O.  R.  R.  Co., 
23  VV.  Va.  448. 

8.  To  the  crown,  to  Ncciire  com- 
pletion of  road.— Where  a  person  who 
h;is  given  bond  to  the  crown  as  a  guaranty 
that  a  certain  railway  will  be  completed 
within  a  given  time  applies  to  the  board  of 
trade  to  authorize  the  abandonment  of  the 
railway  and  to  cancel  the  bond,  which  is 
ordered  upon  condi  ion  that  the  money 
secured  thereby  shall  be  applied  as  assets  of 
the  company,  the  payment  niadc  by  such 
person  to  obtain  the  canceling  of  the  bond 
is  a  liability  incurred  by  him  in  giving  the 
bond  (or  which  the  parties  who  agreed  to 
idemnify  him  are  liable,  although  the  Rail- 
way Companies  Act  of  1867,  enabling  the 
paity  giving  the  bond  to  take  proceedings 
10  cancel  it,  was  not  passed  when  the  indem- 
nity was  given.  Webster  v.  Petre,  L.  R.  4 
Ex.D.  127,  27  W.  R.662. 


INDEMNITY  LANDS. 
Selection  and  grant  of,  to  railroads,  see  Land 
Grants,  51-5U,  77. 


INDEPENDENT  CONTBAGTORS. 

Liability  for  acts  of  servants  of,  see  Carkiagb 
OF  Passengicrs,  130. 

injury  to  employe  of,  see  Employes,  In- 
juries TO,  488. 

station  ground  left  unguarded  by,  see 

Stations  and  Depots,  tto. 

—  of,  for  killing  stock,  see  Animals,  Injuries 
TO,  043. 

Servants  of,  not  fellow-servants  with  em- 
ployes of  company,  see  Fell<jw-servants, 
12». 

I.  WHO   ABE  OEEXEO  INDEPENDENT 
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II.  LIABILITY  FOB  ACTS  OF  INDEPEND- 

ENT CONTBACTOB   OB  HIS   SEB- 
VANTS iios 

I.  WHO  ABE  DEEMED  INDEPENDENT 
CONTBACTOBS. 

1.  Definition.— One  to  whom  a  rail- 
way company  has  let  a  contract  for  the 
performance  of  work,  without  reserving 
control  over  those  employed  in  the  work,  is 
an  independent  contractor.  St.  Louis,  I.  M, 
&•  S.  R.  Co.  V.  Yonley,  45  Am.  &^  Eng.  R. 
Cas.  578,  53  Ari:  503,  14  S.  IV.  Rep.  800. 

An  employment  is  retjarded  as  indepen- 
dent when  tlie  person  renders  service  in  the 
course  of  an  occupation  representing  the 
will  of  an  employer  only  as  to  the  result  of 
the  work,  and  not  as  to  the  means  by  which 
it  is  accomplished.  Chicago,  R.  I.  &•  P.  R. 
Co.  V.  Ferguson,  3  Colo.  App.  414.  Fink  v. 
Missouri  F.'rnace  Co.,  82  Mo.  276;  m>crsing 
!o  Mo.  App.  61.  Powell  V.  Virginia  Const r. 
Co.,  88  Ten  t.  692,  13  S.  IV.  Rep.  691.  Cun- 
ningham  v.  International  R.  Co.,  51  Tex. 
503  A/M  V.  Norfolk  Sr'  IV.  R.  Co.,  47  Am. 
&^  En^.  R.  Cas.  651,87  Va.  7\\,\\S.  E. 
Rep.  i"63. 

The  reservation  to  the  employer  of  the 
privilege  of  inspecting  and  supervising  the 
work  of  the  contractor  does  not  destroy 
or  impair  his  character  as  an  independent 
contractor.  Bibb  v.  Norfolk  <S-  IV.  R.  Co., 
47  Am.  &>  Eng.  R.  Cas.  651,  87  Va.711,  14 
S.  E.  Rep.  163. 

Where  a  contractor  is  but  exercising  the 
usual  corporate  powers  of  the  company,  he 
must  be  regarded  as  its  agent  and  not  an  in- 
dependent contractor,  making  the  company 
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liable,  so  far  as  the  public  is  concerned,  for 
his  acts.  So  held,  where  plaintifl  was  in- 
jured while  engaged  in  reconstructing  de- 
fetidant's  track,  under  acontractor.  Toledo, 
St.  L.  &*  K.  C.  Ji.  Co.  V.  Conroy,  39  ///.  App. 

35'- 
2.  DistiugiiiHlied  tlruiii  servants.— 

If  a  company  contracts  for  the  construction 
of  its  road  in  such  a  manner  that  the  con- 
tractor has  a  right  to  direct  the  details  of 
construction,  and  to  control  the  mode  in 
which  the  work  shall  be  done  and  the  agen- 
cies employed,  the  company  only  reserv- 
ing the  right  to  insist  that  the  work  shall 
conform  to  the  terms  of  the  contract,  it 
is  not  liable  for  an  injury  caused  by  the 
negligence  of  the  contractor  or  of  his  em- 
ployes. Rome  &•  D.  K.  Co.  v.  Chasteen,  40 
Am.  &*  Etig.  R.  Cas.  559,  88  Ala.  591,  7  So. 
Rep.  94.     Arasmith  v.  Temple.  11  ///.  App. 

39- 

A  person  who  contracts  to  grade  a  road- 
bed at  a  stipulated  price,  the  work  to  be 
done  entirely  by  himself  or  persons  em- 
ployed by  him,  is  an  independent  contractor, 
and  not  an  agent  or  employe  of  the  com- 
pany, though  the  contract  provides  for  the 
work  being  done  to  the  satisfaction  of  the 
company's  engineer.  Rogers  v.  Florence  R. 
Co.,  39  Am.  &*  Eng.  R.  Cas.  348,  31  So.  Car. 
378,  9  S.  E.  Rep.  1059. 

Such  contractor  is  not  the  company's 
"authorized  agent  or  employe"  within  the 
meaning  of  So.  Car.  Gen.  St.  §  151 1,  pro- 
viding that  railroad  companies  shall  be  lia- 
ble for  injuries  to  property  by  fire  "  in  con- 
sequence of  the  act  of  any  of  its  authorized 
a^'cnts  or  employes."  Rogers  v.  Florence 
A'.  Co.,  39  Am.  «S-  Eng.  R.  Cas.  348,  31  So. 
Car.  378,  9  5.  E.  Rep.  1059. 

When  the  details  of  the  contract  are  to 
be  completed  under  the  orders  of  the  com- 
pany employing  the  other,  and  according  to 
their  direction,  and  the  contractor  under- 
takes, in  general  terms,  and  the  company 
reserves  the  right  and  power  not  only  to 
direct  what  shall  be  done,  but  how  it  shall 
be  done,  and  to  control  the  doing  of  it 
while  it  is  being  done,  then  the  contractor 
is  not  an  independent  contractor,  but  is  the 
agent,  servant,  or  employe  of  the  party  for 
whom  he  is  doing  the  work.  Texas  &*  P. 
R.  Co.  V.  Dudley,  1  Te.v.  App.  (Civ.  Cas.)  271. 

3.  IlliiHtratioiis.  —  Where  a  railroad 
company  contracts  with  a  construction  com- 
pany to  survey  and  locate  its  line,  procure 
its  right  of  way,  build  its  roadbed,  tracks, 
5  D.  R.  D.— 70. 


bridges,  side  tracks,  etc.,  and  equip  the 
same  with  engines  and  cars,  in  accordance 
with  certain  specifications,  such  provisions 
of  the  construction  contract  make  the  con- 
struction company  an  independent  con- 
tractor, in  the  sense  that  the  railroad  com- 
pany is  not  liable  for  injuries  occasioned  by 
a  defective  track,  or  the  negligence  of  em- 
ployes on  a  train  laden  witl>  construction 
materials,  on  a  part  of  the  line  constructed 
by  the  contracting  company,  and  remaining 
under  its  control,  and  not  inspected  and  ac- 
cepted or  operated  by  the  railroad  com- 
pany. It  is  error  to  render  a  judgment 
against  the  railroad  company  for  such  in- 
jury. St.  Louis,  Ft.  S.  &•  W.  R.  Co.  v.  «7/- 
lis,  33  Aw.  &-  Eng.  R.  Cas.  397,  38  Kan. 
330,  16  J'ac.  Rep.  728.— Quoting  Kansas  C. 
R.  Co.  V.  Fitzsimmons,  18  Kan.  34. 

A  contractor  for  the  construction  of  the 
mason  work  of  a  round  house  agreed  to 
build  his  own  scaffolding,  the  ccmipany  to 
furnish  the  materials.  Afterward  the  com- 
pany's master  mechanic  told  the  contractor 
that  he  would  build  a  scaffold  for  the  car- 
penters, which  would  be  too  light  for  the 
masons,  but  that  he  could  use  it  if  he  would 
strengthen  it,  if  be  desired  to  do  so,  but  on 
his  own  responsibility  as  to  safety;  but  the 
contractor  used  it  without  strengthening  it, 
and  it  fell  and  injured  an  employe.  Held, 
that  no  relation  of  master  and  servant  ex- 
isted between  the  company  and  the  con- 
tractor, or  between  the  company  and  the 
injured  employe,  and  therefore  it  was  not 
liable.  Larock  v.  Ogdensburg  &•  L.  C.  R. 
Co.,  26  Hun  (N.  Y.)  382.  —  Following 
King  V.  New  York  C.  &  H.  R.  R.  Co.,  66 
N.  Y.  181. 

4r.  QiM'stiuii  of  law  for  the  court.— 
The  question  whether  a  person  is  an  inde- 
pendent contractor  or  not  is  a  question  of 
law,  where  ittli-pends  upon  the  construction 
of  a  written  contract  beiwcLn  the  person 
and  tile  company.  Rogers  v.  Florence  R. 
Co.,  39  Am.  »S«  Eng.  R.  Cas.  348,  31  So.  Car. 
378,  9  .S'.  E.  Rep.   1059. 

II.  LIABILITY  FOa  ACTS  OF  INDEPENDENT 
CONTRACTOS  OB  HIS  SERVANTS.'' 

5.  ICiilc  of  noii-Iiability,  t^ciicrally. 

— Tlic  doctrine  is  settled  that  the  relation 


**  .\s  to  how  far  employer  is  liable  for  <»cts  of 
contractor  or  subcontractor,  see  notes,  51  Am. 
Dec.  200  i  15  /</.  110 ;  iS  /</.  113  ;  19  /</.  O41  ;  si) 
/,/.  589;  14  L.  R.  A.  828. 
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of  principal  and  agent  und  master  and  ser- 
vant docs  not  subsist  in  the  case  of  an  inde- 
pendent employe  or  contractor  who  is  not 
under  the  immediate  direction  of  the  em- 
ployer, and  that  the  railroad  company  is 
not  therefore  liable  for  injuries  occasioned 
by  them.  Uit//,  C.  <S-  5.  F.  A".  Co.  v.  Fia/te, 
I  Tex.  App.  (Civ.  Cas.)  99. 

The  liability  of  a  master  for  the  acts  of 
his  servants  grows  out  of,  and  is  meas- 
ured by,  the  control  of  the  former  over  the 
latter  ;  and  for  the  want  of  such  control  the 
principal  will  not  or^linarily  be  liable  for 
the  acts  or  neglects  of  the  employes  of  a 
subcontractor  under  a  contractor  employed 
by  him  to  do  a  specified  work.  PaivUt  v. 
Rutland  6-  W.  A\  Co.,  28  T/.  297.— Ap- 
proving Knightw.  Fox,  5  Ex.  721.  DoUBT- 
iN(i  Bush  7K  Steinman,  1  B.  &  P.  404.  Re- 
viewing Reediez/.  London  &  N.  W.  R.  Co., 
4  Ex.  244. 

<t.  Tortious  acts.*— No  duty  is  imposed 
upon  the  company,  cither  by  contract  or 
by  statute,  to  build  its  road  or  to  do  it  in  a 
particular  way.  It  may  contract  with  others 
for  the  construction  of  its  road,  and  such 
contract  is  not  such  a  delegation  of  its 
chartered  rights  as  to  render  it  liable  for 
unauthorized  wrongs  committed  by  the 
contractor  or  his  servants  while  engaged  in 
the  work.  Atlantit  &*  F.  K.  Co.  v.  Kim- 
berly,  47  Am.  «S«  Eng.  R.  Cas.  307,  87  Ga. 
161,  13  S.  E.  Rep.  277.— Distinguishing 
Houston  &  G.  N.  R.  Co.  7/.  Meadow,  50 
Tex.  77;  Wilson  v.  White,  71  Ga.  506;  Gray 
V.  Pullen,  5  B.  &  S.  970;  Hole  v.  Sitting- 
bourne  &  S.  R.  Co.,  6  H.  &  N.  488;  Chi- 
cago, St.  P.  &  F.  du  L.  R.  Co.  7>.  McCarthy, 
20  III.  388  ;  Hinde  7>.  Wabash  Nav.  Co.,  i; 
111.  72. 

Where  defendant  had  purchased  a  strip 
of  land  through  the  plaintiffs'  property,  and 
agreed  to  put  in  a  passageway  under  the 
track  at  a  certain  place,  and  it  afterwards 
appeared  that  the  road  leading  to  the  pro- 
posed passageway  was  cut  off,  and  that  a 
passageway  at  that  point  would  be  flooded 
by  tide  water,  and  the  defendant  therefore 
failed  to  perform  its  agreement,  and  the 
plaintilTs  brought  suit  for  specific  perform- 
ance ;  and  it  also  appeared  that  the  sub- 
contractors who  constructed  the  defendant's 
road  had  trespassed  upon  and  wasted  the 
land  of  the  plaintiffs  adjacent  to  the  strip 


*  Liability  for  torts  of  contractor,  sec  note,  19 
Am.  &  Eng.  R.  Cas.  O41. 


purchased,  and  the  plaintiffs  also  joined 
claims  of  damages  therefor — he/U,  that  where 
the  owner  of  property  lets  a  contract  f(jr 
work  thereon  to  an  independent  contractor, 
and  that  contractor  in  the  performance  of 
the  work  commits  torts  which  arc  not  neces- 
sary to  the  performance  of  the  work,  the 
owner  is  not  liable  therefor.  RlurlfeUt  v. 
Ntiv  York,  \V.  S.  <S-  li.  R.  Co.,  25  Am.  <&>• 
Eng.  R.  Cas,  144, 102  A'.  V.  703,  i  Sihp.App. 
93,  7  N.  E.  Rep.  404,  2  A'.  Y.  S.  R.  444  ;  a/- 
firming  34  Hun  632. 

7.  Ne>fHK«i>ce.*— A  party  is  not  charge- 
able with  the  negligent  acts  of  another  in 
doing  work  upon  his  lands,  unless  he  stands 
in  the  character  of  employer  to  the  one 
guilty  of  the  negligence,  or  unless  the  work 
as  authorized  by  him  would  necessarily  pro- 
duce the  injuries  complained  of,  or  they  are 
occasioned  by  the  omission  of  some  fluty 
incumbent  upon  him.  McCaffcrty  v.  Spuy- 
ten  Duyvil  &*  P.  Af.  A.  Co.,  61  A'.  Y.  178, 
12  Am.  Ry.  Rep.  105.  48  How.  Pr.  44. 
Rome  &*  D.  A'.  Co.  v.  Chasteen,  40  Am.  (S- 
Eng.  A'.  Cas.  559,  88  Ala.  591,  7  So.  Rcp.f)^. 
Wabash,  St.  L.  6-  /'.  R.  Co.  v.  Farver,T,\  Am. 
&*  Eng.  R.  Cas.  134,  in  Iml.  195,9  ^^'est. 
Rep.  621,  12  A'.  E.  Rep.  296.  Roddy  v.  Mis 
souri  Pac.  R.  Co.,  104  Mo.  234,  15  S.  W.  Rep. 
ill 2.  Carter  v.  Berlin  Mills  Co.,  58  A'.  //. 
52.— Distinguishing  Lowell  v.  Boston  & 
L.  R.  Corp.,  23  Pick.  (Mass.)  24 ;  Chicago,  St. 
P.  &  F.  du  L.  R.  Co.  V.  McCarthy,  20  111. 
388  ;  Detroit  v.  Corey,  9  Mich.  165.  DiSAi'- 
fkoving  Stone  v.  Cheshire  R.  Co.,  19  N.  H. 
427. 

There  is  no  distinction  in  this  respect 
between  an  owner  of  real  and  of  personal 
property ;  and  the  former  is  held  to  no 
stricter  liability  for  the  negligent  use  and 
management  of  his  real  estate,  or  of  negli- 
gent acts  upon  it  by  others,  than  is  the  latter 
as  to  a  similar  use  of  his  property.  Me- 
Cafferty  v.  Spuyten  Duyvil  &*  P.  M.  R.  Co.. 
61  A^.  Y.  178,  12  Am.  Ry.  Rep.  105.  48  Hotv. 
Pr.u. 

Where  one  lets  a  contract  to  another  to 
do  a  particular  work,  reserving  to  himself  no 
control  over  such  work  except  the  right  to 
require  it  to  conform  to  a  particular  stand- 
ard when  completed,  he  is  not  liable  for  the 
negligence  of  the  party  to  whom  the  con- 

*  Company  noi  liable  for  negligence  of  inde- 
pendent contractor,  see  n<itr,  9  L.  R.  A.  <)04. 

Failure  to  mai.itiiin  cattle-guards.  Neglect  of 
contractor  no  defense,  see  45  A.M.  &  E.nc;  R. 
Cas.  488,  abstr. 
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tract  is  left.  Xiw  Albany  F,  (S-  A'.  Mill  v. 
Cooper,  131  Ind.  363,  30  N.  /;.  Rep.  294. 
O'Rourkey.  Hart,  7  lios'.ii.  (A'.  Y.)  511.— 
FoLl.owiNd  Pack  v.  Mayor,  etc.,  of  N.  Y., 
8  N.  Y.  222;  Kelly  v.  Mayor,  etc..  of  N.  Y., 
II  N.  Y.  432  ;  Storrs  z/.  Utica,  17  N.  Y.  104. 
—Gardner  v.  lh-nnetl,(>  J.  &*  S.  (A'.  K.)  197. 
—  Foi.KowiNC  Mlake  7/.  Ferris,  5  N.  Y.  48.— 
Foi.l.owKl)  IN  Hurmeistcr  7/.  New  York  El. 
K.  Co.,  1 5  J.  &  S.  264. — Hut; lies  v.  Cincinnati 
&>  S.  R.  Co.,  15  Am.  &>  En);.  R.  Cas.  100.  39 
Ohio  St.  461.— QuoiED  IN  Southern  Oliio 
K.  C(».  7A  Morey,  47  Ohio  St.  207.  He- 
VIEWED  IN  Hitte  V.  Republican  Valley  K. 
Co.,  29  Am.  »St  Eng.  R,  Cas.  586, 19  Neb.  620. 

Where  work  over  the  line  of  a  railway 
is  intrusted  to  independent  contractors, 
it  is  not  the  duty  of  the  com()any  to  take 
precautions  against  possible  negligence  on 
their  part.  Daniel  v.  Metropolitan  R.  Co., 
/..  R.  5  //.  /..  Cas.  45,  20  IV.  R.  37,  40  L. 
/.  C.  P.  121,  24  L.  T.  815. 

8.  When  a  coiiipetuiit  contractor 
has  hccu  selected.— Where  the  princi- 
pal, using  due  care  in  the  selection  of  the 
I'erson,  enters  into  a  contract  with  the  per- 
son exercising  an  independent  employment, 
by  virtue  of  which  the  latter  undertakes  to 
accomplish  a  given  result,  being  at  litjfty 
to  select  and  employ  his  own  me;iiis  and 
methods,  and  the  principal  retains  no  right 
or  power  to  control  or  direct  the  manner  in 
which  the  work  shall  be  done,  the  contract 
does  not  create  the  relation  of  principal  and 
agent  or  master  and  servant,  and  the  person 
contracting  for  the  work  is  not  liable  for  the 
negligence  of  the  contractor,  his  agents  or 
servants,  in  the  performance  of  the  work. 
Chicago,  R.  I.&'  /'.  R.  Co.  v.  Ferguson,  3  Colo. 
A  pp.  414,  33  J'ac.  Rep.  684. 

Where  an  employer  selects  with  due  care 
a  competent  contractor,  and  to  him  com- 
mits a  work  that  is  lawful,  and  such  as  may 
be  done  without  injury  to  third  persons, 
and  to  be  done  in  a  workmanlike  manner, 
at  a  stipulated  price,  such  employer  cannot 
be  held  liable  for  injuries  caused  by  the 
negligence  of  such  contractor  or  his  ser- 
vants to  third  persons,  nor  servants  of  such 
employer  nor  passengers  on  his  cars,  liibb 
V.  Norfolk  Sr*  W.  R.  Co.,  47  Am.  6-  Eng. 
R.  Cas.  651,  87  Va.  71 1,  14  S.  E.  Rep.  163.— 
AlM'KoviNc;  Hilliard  v.  Richardson,  3  Gray 
(Mass.)  349;  Butler  v.  Hunter,  7  H.  &  N. 
826;  Scamn\on  f. Chicago,  25  III. 424.  Dis- 
Ai'PRoviNc;  Bush  V.  Steinman,  i  B.  &  P. 
404;  Hole  V.  Sittingbournc  i^   S.  R.  Co.,  f^ 


H.  &  N.  488;  Chicago  v.  Robbins,  2  Black 
(U.  S.)  418.— /'jnt/f/' V.  Virginia  Constr.  Co., 
88  Tenn.  692,  13  S.  IV.  Rep.  691. 

il.  ActH  of  uontractur'M  HcrvaiitH.— 
The  rule  of  respondeat  superior  apjjlies  only 
to  cases  where  the  relation  of  master  and 
servant  exists,  and  does  not  apply  as  be- 
tween an  employer  and  the  servants  of  an 
independent  contractor.  And  the  same  is 
true  of  the  t\i\Gol  qui/acit  peraliiim./acit 
per  sc.  liibb  v.  Norfolk  <&-  W.  R.  Co.,  47 
/////.  &*  Eng.  R.  Cas.  651,  87  Va.yw,  14  S. 
E.  Rep.  163.  Carter  v.  Uerlin  Mills  Co.,  58 
A'.  //.  52. 

A  person  is  not  liable  for  injuries  occa- 
sioned by  the  acts  or  neglect  of  the  servants 
of  one  who  has  contracted  to  do  a  piece  of 
work  for  him  by  the  job.  Clark  v.  Ver- 
mont &•  C.  R.  Co.,  28  Vt.  103. 

Where  the  master  employs  an  indepen- 
dent contractor  to  perforni  a  specified  piece 
of  work,  and  .urnishes  his  own  general  ser- 
vant, being  a  ((jmpetent  person,  to  aid  the 
contractor  and  be  under  his  exclusive  con- 
trol and  direction  in  that  particular  work, 
the  contractor,  and  not  the  geneial  master, 
is  responsible  for  the  acts  and  negligence  of 
the  servant  while  thus  engaged.  Powell  v. 
Virginia  Constr.  Co.,  88  Tenn,  692,  13  >". 
IV.  A'</.  691.— AiM'RdViNG  Miller  7/.  Minne- 
sota &  N.  W.  R.  Co.,  38  Am.  &  Eng.  R.  Cas. 
234,  76  Iowa  655  ;  Cunningham  v.  Inter- 
national R.  Co.,  $1  Tex.  503;  Central  R.  & 
B.  Co.  V.  Grant.  46  Ga.  417  ;  Vary  v.  Bur- 
lington, C.  R.  &  M.  R.  Co.,  42  Iowa  246. 
Disapproving  New  Orleans.  B.  R.,  V.  &  M. 
R.  Co.  V.  Norwood,  62  Miss.  565;  Burton  v. 
Galveston,  H.  &  S.  A.  R.  Co.,  61  Tex.  526. 

A  company  is  not  liable  for  injuries  to  a 
passenger  owing  to  the  fall  of  a  girder 
through  the  negligence  of  workmen  em- 
ployed by  a  contractor  unconnected  with 
the  railway  company.  Daniel  v.  Metropoli- 
tan R.  Co.,  L.  R.  3  C.  P.  591.  37  L.  J.  C.  P. 
280. 

Plaintiff's  horse  and  wagon  were  injured 
by  a  collision  with  a  car  of  defendant  com- 
pany which  was  being  moved  by  horse  piower 
in  a  city.  The  evidence  showed  that  the 
company  had  let  a  contract  to  two  persons 
to  haul  its  cars  in  this  way.  the  contractors 
to  furnish  the  horses  and  drivers,  and  to 
assume  the  entire  control.  Held,  that  the 
company  was  not  liable.  .Schiilat  v.  Dud- 
son  River  K.  Co.,  38  Parb.  (N.   J'.)  653. 

10.  Extent  and  limits  of  the  rnlc, 
griicral!.v.--Onc  injured  by  the  direct  re- 
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suit  of  the  construction  of  water  works  for  a 
city  by  contractors  may  ^ue  either  the  city 
or  the  contractors.  S/.  Paul  Wafer  Co.  v. 
Ware,  i6  H'aU.  {U.  S.)  566.— Keviewkd  IN 
McCallcrty  v.  Spuytcn  Duyvil  &  P.  M.  R. 
Co.,  61  N.  Y.  178.  4«  How.  "r.  44. 

A  railroad  coin{)any  cannot,  by  conlract- 
iiig  for  the  moving  of  its  cars  by  horse 
power  over  its  own  tracks  from  one  of  its 
depots  to  the  various  consignees,  relieve  it- 
self from  liability  for  injuries  caused  by  the 
negligence  of  the  contractor,  although  such 
contractor  employed  the  horses  and  men 
engaged  in  such  work,  and  exercised  an  in- 
dependent control  over  them.    P/iilii<Ulp/iia, 

IV.  &*  It.  A'.  Co.  v.  Hahn,  (Pa.)  32  Am.  6- 
Ei^.  R.  Cas.  24,  1 2  Af/.  Kt-p.  479. 

The  principle  that  the  railroad  company 
cannot  delegate  to  an  employe  its  chartered 
rights  and  privileges  so  as  to  exempt  it  from 
liability  does  not  extend  to  the  use  of  the 
ordinary  ways  and  means  for  the  construc- 
tion of  the  road,  but  to  the  use  of  such  ex- 
traordinary powers  only  as  the  company  it- 
self could  not  exercise  without  having  first 
complied  with  the  conditions  of  the  legisla- 
tive grant  of  authority.  Cunninf^ham  v. 
International  R.  Co.,  51  Tex.  503. 

11.  Wlit>re  eoiiipiiiiy  rctniiiM  con- 
trol or  Hiii»ervlsloii.— A  railroad  corpo- 
ration is  responsible  for  the  negligence  of 
workmen,  although  they  are  employed  by 
an  individual  who  has  contracted  to  con- 
struct a  portion  of  the  road  for  a  stipulated 
sum,  the  work  being  done  by  the  direction 
of  the  corporation.  Lotvell  v.  lioston  &^  L. 
R.  Corp.,  23  Pick.  (Mass. )  24.— Dis.Al'PRovED 
IN  Clark  7'.  Hannibal  &St.  J.  R.  Co.,  36  Mo. 
202.  Dl.STlNouiSHED  IN  Carter  v.  Berlin 
Mills  Co.,  58  N.  H.  52.  Quoted  and  dis- 
tinguished IN  Eaton  V.  European  &  N.  A. 
R.  Co..  59  Me.  520.     Reviewed  in  Stone 

V.  Cheshire  R.  Corp.,  19  N.  H.  427. 
Retention  of  supervision  of  a  work,  with- 
out interfering  with  the  independent  action 
of  a  contractor  therefor,  does  not  render  the 
owner  liable  for  the  acts  of  the  contractor. 
Larson  \.  Metropolitan  St.  R.  Co.,  no  Mo. 
234,  19  S.  IV.  Rep.  416. 

liut  if  the  cor|)oration  retain  control  over 
the  mode  and  manner  of  doing  the  work, 
the  relation  of  independent  contractor  does 
not  exist,  and  the  employer  is  liable  for  an 
injury  to  third  persons  from  the  carelessness 
or  wilful  wrong  of  the  contractor  while 
engaged  in  the  performance  of  the  work.* 
Hughes  v.   Cincinnati  &»  S,  R.  Co  ,  15  Ant. 


<5-  Eng.  R.  Cas.  loj,  39  O/tio  St.  461.  Mc- 
Masttrs  v.  Pennsylvania  R.  Co.,  3  Pittsh. 
(Pa.)  I. 

When  an  employer  retains  control  over 
the  mode  and  manner  of  doing  a  spocilkd 
portion  of  the  work  only,  and  an  injury 
results  to  a  third  person  from  the  doing 
of  some  other  portions  of  the  work,  the 
coniriictor  alone  is  liable.  Hughes  v. 
Cincinnati  A-  S.  R.  Co.,  1 5  Am.  &-  Eng.  R. 
Cas.  100,  39  Ohio  St.  461. 

Provisions  of  a  construction  contract  that 
the  work  shall  be  performed  under  the 
supervision  of  the  company's  chief  engineer, 
at  whose  direction  objectionable  employes 
shall  be  discharged,  do  not  make  the  con- 
tractor and  his  employes  the  servants  of  the 
company,  so  as  to  make  it  liable  ftr  their 
negligence.  McKinley  v.  Chicago,  S.  E.  &* 
C.  R.  Co.,  40  Mo.  App.AA9-  Cujf  v.  A'e^vark 
<S-  ;V.  Y.  R.  Co.,  35  /V.  J.  L.\T,  afirmed  in 
35  N.J.  L.  574.  liurmeister  \ .  New  York  El. 
R.  Co.,  \i,  J.  Gr-  S.  (A'.  Y.)  264.— Follow- 
ing Blake  v.  Ferris,  5  N.  Y.  48;  Pack  v. 
Mayor,  etc.,  of  N.  Y..  8  N.  Y.  222  ;  Kelly  -0. 
Mayor,  etc.,  of  N.  Y.,  11  N.  Y.  432  ;  Gardner 
V.  Bennett,  6  J.  iV  S.  197  ;  Clare  v.  National 
City  Bank,  8  J.  &  S.  104. 

Where  the  owner  of  property  contracted 
for  an  excavation  upon  it  by  another  "  to 
such  general  tlcpth  "  and  "  extent  as  may 
be  indicated  by  the  engineer"  (or  his  agent) 
representing  the  owner,  the  latter  is  respon- 
sible for  negligent  acts  of  a  subcontractor 
for  such  work,  done  under  direction  of  the 
owner's  agent,  in  respect  to  the  depth  and 
extent  of  the  excavation.  Larson  v.  Metro- 
politan St.  R.  Co.,  1 10  Mo.  234,  19  S.  H'.  Rip. 
416. 

Where  an  employer  reserves  the  right  to 
direct  the  manner  of  performance  in  any 
particular,  or  where  he  undertakes  to  pro- 
vide any  of  the  instrumentalities,  he  owes 
to  the  contractor  and  his  employes  the  ex- 
ercise of  care  in  that  regard.  Rothly  v.  Mis- 
souri Pac.  R.  Co.,  104  Mo.  234, 15  .S".  W.  Rip. 
:  112. 

If  a  company  employed  another  corpora- 
tion to  construct  for  it  a  railroad  under  a 
contract  by  the  terms  of  which,  if  strictly 
carried  out,  the  other  corporation  would 
be  an  independent  contractor,  and  conse- 
quently the  railroad  company  would  not  be 
liable  for  injuries  occasioned  by  defects  in 
the  construction  of  a  roadbed,  but  if  after- 
wards the  parties  abandoned  this  contract, 
and   the   railroad,  by  its  own  officers  and 
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servants,  took  charge  of  and  supviriiaed  the 
w»jrk,gave  directions  as  to  liow  the  roadbed 
should  be  constructed,  and  atisuincd  general 
management  and  control  of  the  enterprise, 
the  railroad  company  could  nut  relieve  it- 
self of  liability  fur  injuries  occasi<jned  by 
negligent  or  improper  construction,  but  it 
\V(juld  be  primarily  responsible.  Savannah 
ijM  IV.  A'.  Co.  v.  Phillips,  yo  da.  82y,  17  S. 
E.  Rep.  82.  ~  Ai'iM.viNc;  Atlanta  &  F.  K. 
Co.  V.  Kimberly,  87  Ga.  iCn. 

Where  a  contractor  undertook  to  lay  the 
track  upon  a  newly  constructed  railnxid  for 
itu:  company  owning  or  leasing  the  same, 
the  company  to  furnish  the  construction 
tram  and  the  men  neces.sary  to  operate  it, 
they  to  l>e  em|jloyed  an«l  paifl  by  the  com- 
pany, and  to  wliom  alone  they  are  resp(jn- 
r.il)le  while  running  the  traiti,  the  contractor 
liaving  no  authority  to  control  them  in  that 
behalf— //<■/(/,  that  if,  by  the  carelessness  of 
those  in  charge  of  the  train  while  passing 
over  the  track,  un  employe  of  the  con- 
tractor, lawfully  on  the  train,  and  without 
f.mit  or  negligence  on  his  part,  was  injured, 
tiie  railroad  company  owning  and  control- 
ling tlie  movements  of  the  train  would 
be  liable  for  the  damages  sustained.  Chi- 
rat^o,  li.  «S-  Q.  A'.  Co.  v.  Clark,  38  Am.  &* 
llni;.  R.  Cas.  192,  26  A'fi.  645,  42  A',  ir.  A'lp. 
703.— UisiiNOU'isiliNc;  Hitief.  Republican 
Valley  R,  Co.,  19  Neb.  620. 

12.  Coiiipany  iiiterf'eriiif;  with 
work.— Plaintill  owned  land  in  N.,  through 
wliich  the  defendants  constructed  their  rail- 
way. Portions  of  their  work  of  construc- 
tion, including  the  cutting,  grubbing,  and 
clearing  of  the  track  of  trees,  etc.,  to  be 
<lone  to  the  satisfaction  of  the  defendants' 
engineer,  were  let  to  M.  &  G.,  who  sublet 
it  to  others.  The  engineer,  who  had  the 
iDwer  to  urge  on  the  work,  but  no  control 
over  the  men,  directed  the  workmen,  ser- 
vants of  the  subcontractor,  to  hurry  on,  and 
told  them  to  burn  the  brush  and  timber  in 
the  centre  of  the  tr.ick,  not  on  either  side. 
The  fire  was  lit  in  July,  and  spread  into  the 
plaintilT's  land.  In  October  the  lire,  having 
smouldered  meanwhile,  as  the  plaintiti  al- 
leged, broke  out  afresh,  and  did  the  greater 
Iiart  of  the  damage.  //M.  that  the  con- 
tractors, not  the  defendants,  were  prima 
facie  responsible  for  the  injury,  if  caused  by 
negligence  on  the  part  of  those  who  set  out 
tlie  fire ;  and  that  the  evidence  did  not 
show  such  interference  by  the  engineer  as 
would  make  the  defendants  liable,     uillson 


v.  Xorth  Grty  A.  Co..  35  C.  C.  Q.  P.  475.— 
Al'i'LViNU  Steel  v.  Suuiheastern  R.  Cd.,  i(> 
C.  n.  550.  RKVlKWixd  Daniel  v.  Metro- 
politan R.  Co.,  L.  R.  5  H.  L.  Cas.  45. 

I.').  I'liluwiiil  itcts  or  wurk  iii> 
licrciitly  «laiit;<'i*<>iiM'— Tile  rule  that  a 
ciimpaiiv  is  not  liable  fur  the  negii>;ei,ce  of 
an  iiulependeni  contractor  does  not  apply 
wlieie  a  resulting  injury  is  one  that  migiit 
have  been  anticipated  as  a  direct  or  prob- 
able conse(iuence  of  the  performance  of  tin; 
work  ctmtracted  for,  if  reasonable  can-  is 
omitted  in  the  course  of  its  perforinani  e. 
Southern  Ohio  R.  Co.  v,  Morcy,  43  Am.  &* 
En;,;.  R.  Cas.  97,  47  Ohio  St.  207,  7  /,.  R.  A. 
701,  24  A'.  E.  Rep.  2f)9.— yuoTINCi  Hughes 
V.  Cincinnati  &  S.  R.  Co.,  39  Ohio  St.  476. 
— St.  Louis.  1.  M.  (S-  ,S\  R.  Co.  v.  Voiihy,  45 
Am.  &•  Ell;;.  R.  Cas.  578,  53  ^hk.  503,  14  .S'. 
IV.  Rip.  800. 

When  a  contractor  is  employed  to  d<>  an 
unlawful  act,  a  person  injured  by  such  un- 
lawful act,  (jr  by  any  result  of  it,  may  rectjver 
damages  from  either  the  contractor  or  the 
employer,  or  both.  Houston  Hf  G.  A',  /i'. 
Co.  v.  \'an  Pay  less,  1  Tex.  App.  {Civ.  Cas.) 
247. 

14.  Work  resulting  in  creation  of 
niiisanee.— As  a  general  rule  a  railroad 
company  is  not  liable  for  an  injury  resulting 
from  a  nuisance  created  by  the  negiigiiice 
of  an  independent  contractor  in  construct- 
I'ng  its  railroad,  where  it  retains  no  control 
over  the  contractor  except  to  see,  by  its 
superintendent,  that  the  railroad  is  built 
according  to  the  contract  Atlanta  &^  /•". 
R.  Co.  V.  Kimberly,  47  //;;;.  '•*  Ent;.  R  Cas. 
307,87  Ga.  161,  13  .S'.  E.  Rip.  277.— Al'i'i.iEn 
IN  Savannah  &  W.  R,  Co.  v.  Phillips,  90 
Ga.  829. 

The  proper  construction  f)f  a  railroad. 
under  the  authority  given  by  the  charter  (.f 
the  company,  will  not  result  in  a  nuisance  ; 
and  the  contract  for  its  construction  im])lies 
that  the  contractor  shall  do  the  work  proji- 
erly,  the  contrary  not  ai)pcaring.  Atlant.i 
&*  F.  R.  Co.  v.  Kimberly.  47  Am.  &*  En:;.  R. 
Ciis.  307,  87  Ga.  iCi,  13  >".  E.  Rip.  277. 

If  a  particular  size  of  sewer  pipe  were 
placed  at  a  certain  point  by  direction  of  llic 
company,  or  according  to  the  specilicatJDns 
in  tlie  contract,  and  this  part  of  the  plan 
were  inherently  defective,  and  the  nuisance 
Avere  thus  caused,  the  company  woukl  be 
liable  for  the  injury  thereby  sustained  ;  but 
if  the  company  did  not  direct  such  pipe  to 
be  placed,  and  the  contract  specifications 
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•  lirl  not  recjuire  it,  and  ii  was  so  placed  by  the 
contractor  according  to  liis  own  judgment, 
and  negligently,  the  company  would  not  he 
liable,  akliougli  it  liad  notice  from  the  piaiti- 
titT  that,  in  his  opinion,  the  pipe  was  too 
small.  Such  independent  CDntraclor  is  not 
the  servant  or  agent  of  the  company  ;  and 
for  his  negligence  in  performing,  for  the 
company,  work  lawful  in  itself,  he,  and  not 
the  company,  is  liable.  ^Itlanta  &^  F.  Ii. 
Co.  V.  Kimbcrly,  47  Aiii.ij^  Eii^.  R.  Cas.  307, 
87  Ga.  \(i\.  13  .V.  /•;.  Rip.  277. 

The  company  not  being  in  p<issession  of 
the  railroa(i  at  the  time  the  injury  from  the 
nuisance  was  received,  and  not  appearing 
to  have  known  that  there  was  a  nuisance, 
no  ratification  by  it  of  any  act  of  the  con- 
tractor which  created  the  nuisance  is  shown. 
AthiHta  <5-  F.  R.  Co.  v.  Kimberly,  47  Ant.  Sr* 
Eng.  R.  Cits.  307,  87  Ga.  161.  13  .V.  A".  AV/. 
277. 

When  the  owner  of  lands  undertakes  to 
do  a  work  which,  in  the  ordinary  mode  of 
doing  it,  is  a  nuisance,  he  is  liable  for  any 
injury  which  may  result  from  it  to  third 
persons,  though  the  work  is  done  by  a  con- 
tractor exer.  ing  an  independent  employ- 
ment, and  employing  his  own  servants; 
but  when  the  work  is  not  in  itself  a  nui- 
sance, and  the  injury  results  from  the  neg- 
ligence of  such  contractor  or  his  servants 
in  the  maimer  of  executing  it,  the  con- 
tractor alone  is  liable,  unless  the  owner  is  in 
default  in  employing  an  unskilful  or  im- 
proper person  as  the  contractor.  Cuff"  v. 
Xc-u'ari-  &-  A'.  >'.  R.  Co.,  35  A'.  /  /..  17; 
iiffirniiil  in  35  X.  J.  L.  574-  —  I^is iiN- 
GUISHKI)  IN  Topf  V.  West  Shore  iS:  O.  Ter- 
minal Co.,  19  An).  <S:  Eng.  R.  Cas.  7,  46  N. 
J.  L.  i\.—  \Vahasli.  Sf.  L.  &>  P.  R.  Co.  v. 
Fiirvcr.  31  ^lm.  &*  Kiig.  R.  Cts.  1 34,  1 1 1  Imi. 
195,  9  U'ist.  Rcf).  621,  12  X.  Ii.  Rt'p.  296. 
Hufrhes  v.  Ciiuinnati  ij*  S.  R.  Co.,  1 5  y/;/i. 
(S-  F/ig.  R.  Cits.  100.  39  0/1  to  .SV.  461. 

When  the  laying  of  a  track  necessitates 
the  digging  up  of  a  highway  and  the  ob- 
struction of  it  with  earth  and  materials,  the 
obstruction  so  formed  is  a  nuisance,  unless 
properly  guarded  against,  and  the  railroad 
company  is  liablefor  injuriescaused  thereby 
when  the  work  is  done  under  a  permit  is- 
sued to  it,  although  the  work  had  been  let 
out  by  it  to  an  independent  contractor. 
Woodman  v.  Melropolitan  R.  Co.,  38  Am.  &* 
Eng.  R.  Cas.  484,  149  Mass.  335,  4  i-  A'.  A. 
213,  21  A'.  E.  Ref>.  482. 

If  a  railway  upon  a  public  street  be  a 


nuisance,  then  the  party  building  it  would 
be  liable  for  damages  sulTcred  from  it,  al- 
though trains  oper.ited  thereon  were  run 
and  owned  by  an  independent  contractor. 
If  the  structure  be  lawful, such  indepcnrlent 
contractor  would  alone  be  liable.  l\iylor 
V.  /^/</;«,  80  Te.x.  652,  if»  ..V.   W.  Rep.  732. 

The  plaintitf's  horse  was  frightened  .it  a 
steam  shovel,  and  ran,  throwing  the  plaii;tiil 
out  of  his  carriage,  who  thereby  received 
the  injury  complained  of.  The  shovel  w.is 
located  on  the  defendant's  land,  used  to 
obtain  gravel  to  ballast  its  roadbed,  near 
the  highway  in  which  the  plaintill  was  trav- 
eling. The  defendant's  evidence  tenderl  to 
show  that  the  shovel  was  operated  and 
wholly  controlled  by  one  M.,  an  independ- 
ent contractor,  and  his  servants,  altlioui^h 
its  use  was  contemplated  when  the  contrac  t 
was  made;  and  the  tpiestion  being  whether 
the  defendant  or  M.  was  liable,  the  court 
charged  in  elTect  that  the  defendant's  lia- 
bility wjis  coextensive  with  that  of  M.  if  it 
was  part  of  the  agreement  that  the  shovel 
shoidd  be  used  in  doing  the  work,  lid, I. 
error;  that  the  work  being  lawful,  and  the 
shovel  not  a  nuisance  until  it  became  such 
by  negligent  use,  the  defendant  was  not  lia- 
ble unless  the  relation  of  master  and  ser- 
vant existed  between  it  and  those  operating 
the  shovel,  unless  it  not  only  prescrihi d 
the  end.  but  directed  the  means  and  nieth 
ods;  and  that  the  incpiiry  was,  whether  the 
defendant  <jr  M.  was  the  principal  or  master 
in  operating  the  shovel:  if  M..  :ind  it  be- 
came a  nuisance  through  his  negligence,  he 
alone  was  liable,  although  it  was  understood 
by  the  defendant  in  making  the  contiact 
that  the  shovel  was  to  be  used.  lUiihy  v 
Troy  &*  Ii.  R.  Co.,  57  \'t.  252.— Kkviiavim; 
Murray  v.  Currie,  L.  R.  fi  C.  P.  24;  Rourkr 
V.  White  Moss  Colliery  Co..  L.  R.  2  C.  F».  [» 
20;. 

15.  IiOiirii'H  «M*cnsioii«>(l  wliil<>  roiul 
In  iH'iii^  coiiHtriiotod,  jriMHTully.— 
A  company  is  not  liable  for  injuries  to  ad 
joining  land  or  live  stork  caused  by  the 
negligence  of  its  independent  contractor  in 
the  construction  of  the  road,  or  of  a  sub- 
contractor who  has  exclusive  control  and 
direction.  Clark  v.  Hannibal  &-•  .V/.  /.  R. 
Co..  36  Mo.  202.  — DlSAl'i'unviNO  Lowell  v. 
Boston  &  L.  R.  Corp..  23  Pick.  (M:iss.)  24. 
— DisriNOUiSHKn  in  Ullman  v.  Hannibal 
&  St.  |,  R.  Co..  67  Mo.  118. 

Defendant,  in    building   its   road   on    its 
rii;ht  of  way  near  plaintiflf's  house,  rai.sed 
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art  etnbanknicnt  eighteen  feel  liij^h  in  order 
to  cross  another  railroad  at  grailc,  thus 
leaving  the  liuuse  in  an  aii^le  formed  by  the 
two  embankments.  A  pond  of  water  was 
formed  by  reason  of  a  heavy  rain  storm,  in 
another  angle  formed  by  the  embankments 
opposite  the  house,  and  a  day  or  two  altei- 
wards  plaintilT's  eight-year-old  boy  climbed 
(jver  defendant's  embankment,  fell  into  tlie 
water,  and  was  dimvned.  The  po(jl  was 
not  guarded  in  any  way. and  no  means  were 
provided  to  carry  olT  the  water  it  thus  sud- 
denly accumulated.  An  inde|)endenl  con- 
tractor was  in  possession  of  the  work  at 
the  time  of  the  accident,  his  contract  not 
being  completed.  HeLi,  that  the  defendant 
was  not  guilty  of  negligence.  C/tarL/iois  v. 
l!i>i;i/iic  a-  M.  K.  K.  Co.,  yi  Mn/i.  yj,  51  A'. 

;»'.  Av/.  S12. 

J.  iSt  Co.  had  contracte<l  with  tl. ;  Grand 
Trunk  R.  Co.  to  obtain  the  land  reciuired 
by  them  and  to  construct  their  road  ;  the 
line  was  laid  out  so  as  to  cross  the  Hath 
macadamized  road  several  times,  which  be- 
ing ccjiisitlered  dangerous,  the  contractors 
agreed  to  make  a  new  line  for  the  njad 
company,  and  in  tloing  so  they  encroached 
upon  the  plaintitl's  land.  I/c/tt.  that  the 
railway  company  were  not  liable,  I'lttdyv. 
Crand  Trunk  A'.  Co.,  15  U.  C.  (J.  li.  571. 

I«.  LiubilUy  lor  t rosiia.ss.  —  A  rail- 
road company  is  liable  for  trespasses  on  :id- 
joining  landscommiited  by  contractors  who, 
as  the  servants  of  the  company,  are  engaged 
in  constructing  its  road.  St.  Louis  6"  C.  R. 
Co.  v.  Drcnnan,  26  ///.  Af>/y.  2^)3. 

Where  the  complaint  shows  a  wrongful 
appn.priation  of  plaintilT's  land  in  the  con- 
struction of  a  road,  an  answer  that  the  ap- 
propriation was  made  by  a  contractor,  </r  by 
the  re'-eiver  of  such  contractor,  is  bad  on 
demurrer.  If  the  company  adopts  the  acts 
of  the  contractor  or  the  receiver,  it  is  lia- 
ble, lilo.'tn field  R.  Co.  v.  Ci>-tut\  112  ///(/. 
1 28,  II    ll'fst.  AVA  368.  13  A'.  /•;.  /.'<•/.  6S0. 

Where  a  railway  comjiany  directs  and 
procures  a  trespass  to  be  committed  by  a 
contractor  and  his  employes  constructing 
its  ro.idhcd,  it  is  liable  with  those  who 
committed  it.  C/iiritt;o.  K.  (S-  IV.  R.  Co.  v. 
lVa(kin.i.  40  Am.  <?-  /v/j,'.  A*.  Cas.  499.  43 
A'.r;/.  50,  22  P,tc.  Rfp.  985.— Distinguish- 
IN<;  Kansas  C.  R.  Co.  v.  Fitzsimmons.  iS 
Kan.  34. 

If  a  company  employs  a  contractor  to 
enter  upon  land  and  do  certain  work,  and 
it  turns  out  that  the  entry  is  a  trespass,  the 


company  is  liable  for  a  trespass  thus  com- 
mitted by  a  subcontractor.  Lihcr  v.  .!//«- 
nciipolh  <s*  A'.  //'.  A'.  Co..  nj  Minn.  256,  13 
A'.  //'.  AV/.  31. 

Where  a  subcontractor  goes  outsidtr  of 
the  Company's  rij^ht  of  w.iy  to  obtain  earth 
for  aa  embankment,  the  i:oiiipaii\  is  not  lia- 
ble for  t!ie  trespass,  unless  it  appears  that  it 
assented  tiiereto.  or  had  such  knowledge  as 
that  assent  might  be  presumed.  H '.»//<•- 
iiuyer  v.  U'/.uons/n,  I.  &*  A'.  R.  Co.,  30  /■lin. 
ilir^  liiiX-  ^»'-  <-''^-  384,  71  M'.'  '>26,  33  A'.  IV. 
R,p.  140. 

.A  railr(jad  corporation  is  net  liable  under 
the  Maine  Kev.  St.  of  uS,;,  ch.  51,  <i  25  (U. 
S.  t)  22),  for  trespasses  and  injuries  to  lands 
and  buildini;s  adjoining  or  in  the  vicinity 
of  its  road,  committed  by  coiuiactors  or 
the  servants  of  contractors.  Eoton  v.  Jiuro- 
fican  &^  A".  A.  R.  Co.,  5y  Me.  520. 

A  railroail  company  is  not  liable  ft)r  a 
trespass  committed  by  its  coiiliactors  in 
building  its  ro.id  over  plaintill's  land,  if  it 
a|)pears  that  the  mad  might  have  been 
built  without  interfering  with  the  plaintitl's 
land  or  trespassing  thereon.  Miirt/i/dt  v, 
A'i7^  i'ork,  IV.  .v.  C--*  A'.  A".  Co.,  25  „•//«.  &* 
En^.  R.  Cas.  144,  1  Sil:i.  ^ipp.  93,  102  A'.  Y. 
703.  ///<///..  7  A'.  E.  Rip.  404,  2  A".  J',  .v.  A*. 
444  ;  iijjhiiiin.;  34  llun  632,  nu-iii. 

liven  though  its  engineer  superviserl  the 
work  of  opening;  the  right  of  way  sn  far  as 
to  see  that  il  was  jierformed  acc(jrding  to 
contract.  St.  l.oiiii,  .1.  ^L—  7'.  A'.  Co.  v. 
Kiiott,  34  ./;/(•.  424.  16  .V.  \r.  R,p   7. 

1  7. taking  const riift  iini  inatu- 

rials  I'roiii  laii«l.s  of  aiiodu'i'.-  U  licre 
a  company  lets  a  contract  for  the  Mij,p!y  of 
timbers  necessary  for  its  roadbed,  it  is  not 
liable  for  the  trespass  of  .1  subcontractor  in 
entering  upon  adjoining  lands  and  cutting 
timbi-r.  where  there  is  no  esidence  lliai  it 
lias  ratified  the  trespass.  /',i)/:,>\\  ll'uj- 
cross  ^^  /•".  A".  Co.,  St  (,",«.  387,  S  .V  A'.  R>p. 

S71. 

If  the  jiarty  .icted  as  agent  or  emjiloye  of 
the  company,  il  would  be  liable.  .Ww  ()r' 
/lUiHs  &*  A'.  E.  R.  Co.  v.  R.isr,  18  Aw.  &• 
Eiii:.  R.  Cis.  110.  G I  .1//.M.  581. 

Where  a  railroad  company  is  engaged  in 
constructing  a  telegraph  line  on  its  right  of 
way,  and  for  that  purpose  employs  a  gener- 
al superinteniient,  who  in.structs  the  men  to 
cut  poles  only  on  the  c./ii.pany's  rinlit  of 
wav,  the  compair  is  not  liable  for  the  tres- 
pass of  the  men  in  cutting  poles  on  il.e 
lands   of  anoth.-r.     Eairiliild  v.    A'<r.-  Or- 


)!  1 


1112 


INDEPENDENT   CONTRACTORS,  18,  10. 


leans  &*  N'.  E.  R.  Co.,  6o  J/.oi.  931,  45  Am. 
A'i-/>.  427. 

But  where  a  company's  enjiineer  and  sev- 
eral of  its  directors  have  knowledge  that 
contractors  entered  u[)on  plaintilT's  prem- 
ises and  took  material  to  be  used  in  the 
n instruction  of  a  road,  the  company  is  lia- 
ble. .McCIiOUxthiUi  V.  Xi-w  Voik  c~  O.  M. 
R.  Co..  I  T.  &^  C.  (.V.   J'.>  501. 

1H.  MaiiaKciiioiit  of  traiiiN  and 
.iporatioii  of  road.— While  a  railroad  is 
beiiip  constructed,  and  is  in  tile  exclusive 
possession  of,  and  operated  by,  tlie  con- 
tractor, and  the  company  has  no  control 
thereof,  it  is  not  liable  for  injuries  com- 
mitted by  the  contractor  in  operaiinj;  the 
loarl.  A':t>tsijs  C.  R.  Co.  v.  /V/ss/mihio/is,  18 
A'<i'/.  34,  15  /li/i.  Ry.  Kip.  220.— Dls^l^f• 
tunsiiF.U  IN  Chicago.  K.  cS:  W.  K.  Co.  v. 
Watkins,  40  Am.  &  ring.  R.  Cas.  499,  43 
Kan.  50.  22  Pac.  Rep.  985.  yu( ni-.n  in 
St.  Louis,  Ft.  S.  &  W.  R.  Co.  v.  Willis.  33 
.Am.  k  Eng.  R.Cas.  397,  38  Kan.  330,  16  Pac. 
Rep,  728. 

A  company  is  not  liable  for  an  injury  sus- 
tained while  its  road  is  being  built  and 
operated  bv  contractors  who  own  the  cars 
and  engine  by  which  the  injury  is  commit- 
ted, and  over  which  the  company  had,  at 
the  time,  no  control.  Mijcr  v.  Midland 
Pac.  R.  Co..  2  Neb.  319. 

A  railroad  company  which  has  entered 
into  an  agiccnicnt  with  a  contractor  to 
build  a  portion  of  its  railroarl,  and  who.sc 
locomotives,  cars,  etc.,  used  in  such  con- 
struction, are  run  exclusively  imder  the 
direction  and  control  of  the  contractor,  will 
not  be  liable  for  damages  occasioned  prior 
to  t'le  compleiion  of  I'.ie  road  by  reason  of 
tl'.c  negligence  of  the  persons  running  sui  li 
locomotives  aiul  cars.  Hitte  v.  Rt-puhlican 
I'lill.y  R.  Co.,  29  Ain.  &-■  AV/i,'.  A".  Cas.  586,  19 
AV/i.  620.  28  X.  ir.  R./>.  284.  — Rkvikwinc. 
Hughes  7'.  Cincmriati  &  S.  R.  Co.,  39  Ohio  St. 
461.— Oi.sriNc.uisuK.ii  IN  Chicago.  H.&y.  R. 
Co.  7>.  Clark,  38  Am.  iV  Eng.  R.  Cas.  192,  26 
Neb.  645.-.l//7/,r  v.  .Miinuiota  .;~  A'.  W.  R. 
Co.,  38  .//;/.  ^  Kii^-^.  R.  Cas.  234,  7(>  A»7i'<7  655, 
39  A^.  ir.  Rip.  188.— .Al'j'KovKl)  IN  Powell 
V.  Virginia  Constr.  Co.,  88  Tcnn.  692.  13  S. 
W.  Rep.  61JI  .-~Ciinn/')ii;/iani  v.  //i/t>  nationa/ 
R.  Co..  51  7V.r.  503.— Al'PKoviNr,  Reedier'. 
London  A:  N.  W.  R.  Co..  4  Ex.  244.  (Jt'o  r- 
INC.  Houston  it  G.  N.  R.  .0.  t.  Mcadnr,  50 
Tex.  87.  -.Ai'PRovKii  IN  Powell  7'.  Virginia 
Constr.  Co..  88  Ttnn.  ^192.  13  S.  W.  Rep. 
691.     DisTiNf.Lisiii  ii   IN    Lakin   r-.  Willa- 


mette Valley  &  C.  R.  Co..  26  Am.  it  Eng.  R. 
Cas.  611.  13  Orug.  436,  57  Am.  Rep.  25.— 
Union  I'ac.  R.  Co.  v.  hatisf,  1   lljow.  27. 

And  the  above  rule  would  apply  though 
the  contractor  is  an  incorporated  com[)any, 
and  operating  the  road  for  irati'ic.  'Jhe  lia- 
b  lity  I'f  the  railroad  company  wouM  tiot 
attach  until  it  comes  int(j  possession  and 
control  of  the  road.  Kansas  C.  R.  Co.  v. 
i-'itzsinnnons,  18  Kan.  34,  15  /////.  Ry.  Rep. 
220.  St.  Louis,  Ft.  S.  d~  W.  R.  Co.  v.  ll'i/- 
/is,  33  //w.  iS-  A■;/<,^  A'.  Cas.  397,  38  A'an.  330, 
16  J'ai.  Rip.  72S. 

Hi.  IiOurit'N  uaii.s(;d  by  lioloctivt* 
iiiai'liiiK'ry  and  a|»|>liaiiet'M.— Where  a 
company  lets  a  contract  fortiie  construction 
of  a  cable  railway,  leaving  it  entirely  to  the 
contractor  as  to  the  machinery  and  materials 
to  be  used,  the  company  is  not  liable  f'lr  an 
injury  to  achilfl  while  playing  on  the  street 
about  a  machine  use<l  by  the  contractors  (or 
the  making  of  concrete.  Chicaj^o  City  R. 
Co.  V.  llenncssy,  16  ///.  App.  153.— Quo  11 NU 
Kcpperly  7'.  Ramsdcn,83  111. 354.  — Ri;vii.\v- 
iNi)  Scammon  7'.  Chicago,  25  111.  424;  Pfau  v. 
Williamson,  63  111.  16;  West  v.  St.  Louis, 
V.  &  T.  11.  R.  Co..  63  111.  545.— F(>L- 
i.dWKl)  IN  Fitzpatrick  v.  Chicago  &  W.  I.  R. 
Co.,  31  III.  App.  649. 

The  inference  \xuw\  Mass.  St.  (jf  1887.  ch. 
270,  §  4,  plainly  is  that  the  employer  s!  all 
be  liable  when  a  contractor  does  jiart  of  his 
work  and  an  employe  of  the  contractor  is 
injured  by  reason  of  a  defect  in  the  condi- 
tion of  the  ways,  works,  machinery,  or  plant 
furnished  by  the  employer  to  the  contractor 
which  has  not  been  discovered  or  remediid 
through  the  negligence  of  the  employer,  or 
of  sonjc  person  intrusted  by  him  with  the 
duty  of  seeing  that  they  were  in  projier 
condition.  Hy  ll'.e  negligence  of  the  em- 
ployer IS  meant  his  own  negligence,  in  <lis 
tinclion  from  that  of  his  servant  or  super- 
intendent, which  is  included  in  the  latter 
part  of  the  same  stntence  in  which  the 
negligence  of  the  employe  is  spoken  of. 
Tooniiv  V.  Doiioi'an,  1  58  Mas.'i.  232,  33  A'.  A". 
AV/.  3^/.. 

A  railroad  corporation  made  a  contract 
with  a  person  to  bnilrl  a  culvert  under  a 
highway  alongside  of  its  rriilmad.  \\y  the 
terms  of  the  contract  the  corporation  fur- 
nished a  derrick  for  use  in  the  work.  The 
derrick,  while  in  use  \'.\  the  highwav,  (ell.  in 
conscfjiu  ncc  (-f  ilif  parting  of  a  guv,  whir'n 
WIS  nid  ,iva\  ()ti\i()usly  defv-ctive  when  the 
derrick  was  delivered  by  the  corporation  to 
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the  contractor.  By  ilie  fall  the  plaintifT, 
who  was  nut  a  servant  of  the  corporation 
or  of  the  contractor,  was  injured.  Held, 
that  these  facts  would  warrant  the  jury  in 
returning  a  verdict  for  the  plaintilT  ayainst 
the  corporation.  Conlon  v.  Eaitirn  K.  Co., 
15  Ah:,  ilj-  Iiii,i(.  A'.  Las.  99,  135  ilAiw.  195. 

One  D.  contracted  with  defendant  tt)  un- 
load from  vessels  onto  cais  all  the  railroad 
iron  l)r(>U(>ht  to  the  flock  at  A.  (or  a  spuci- 
hed  time  and  for  a  spccilied  price,  defend- 
ant to  furnish  a  flerrick  to  he  used  for  the 
purpose.  Defendant  furnished  a  derrick 
suitable  and  safe  at  the  time  for  use.  Plain- 
tilT was  enjployed  hy  I),  to  assist,  and  was 
injured  by  a  fall  of  the  derrick.  //<•/</,  that 
if  n.  was  charj^eable  with  neglij;eiu;e  in 
omitting  to  inspect  and  repair  the  derrick, 
defendant  was  not  responsible  therefor ; 
that  in  the  ab.sonce  of  a  contract  to  that 
effect  no  duty  on  the  part  of  di'fendt.nl  to 
keep  the  derrick  in  repair  could  be  implied  ; 
that  the  rule  rciiuinng  a  master  to  fur- 
nish safe  and  suitable  machmery  for  the  use 
of  his  servants  did  not  apply,  as  plaintifT 
was  not  the  servant  of  defendant ;  aiul  tliat 
therefore  a  charge  that  in  the  absence  of  a 
special  agreement  defendant  was  bound  to 
keep  the  derrick  in  repair  was  error.    AV/{^ 

V.  AW.'  )'.»/X-  c.  <&-  j{.  a:  A'.  Co.,  60  a:  )'. 

181,  23  ./«/.  AV/.  37;  tt-i>irs/Mjf  4 //itn  769. 
—  FoLi.owKl)  IN  Larock  ?'.  Ogdensburj  S: 
L.  C.  H.  Co.,  26  Hun  382.  yuoTKi  '  i 
Hcxamer  ?/.  Webb.  1  N.  Y.  S.  R.  46. 

Defendant's  evidence  tended  t<j  show  that 
it  was  to  make  repairs  when  notified  by  D. 
that  repairs  were  neicssary.  The  court 
charged  that  if  this  was  so  and  no  notice 
was  given,  if  the  agreement  was  not  known 
to  plaintiff,  and  the  accidetit  occurred  from 
ni-t;loct  lo  repair  without  negligence  on  the 
|>art  of  the  plaintifT,  defendant  was  liable. 
//<•/(/,  error.  AV;(^'  v.  A't-w  Vork  C.  &'//.  A*. 
A'.  t.'..66.Y.  )'.  18 r.  23  Ai/i.  Kip.  yj ,  n- 
versiiii;  4  lliin  7^19. 

20.  Itlitstiii;;.— A  cor{)oration  which 
has  let  by  contract  the  entire  work  of  con- 
structing its  road,  and  has  no  control  over 
those  employed  in  the  work,  i'-  not  liable 
for  injuries  to  a  third  person,  occisioneri  by 
negligent  acts  in  doing  the  work  of  those 
thus  ctnployed,  such  as  blasting  in  such  a 
wav  as  to  throw  rocks  upon  ''.e  lands  of  an- 
other. MiCiiJfrrtv  V.  Spiiytni  lUivvil  Sr'  /'. 
M.  A\  Co.,  61  A',  r.  17S,  48  //"r.-.  /';■.  44.  "2 
Am.  Ay.  AV/.  105.— Dl.sTlNC.msHlNU  Hay 
V.  Cohoc.  Co.,  .:  N.  V.   159      Fin.r.owiNr; 


Pack  T'.  Mayor,  etc.,  of  N.  Y..  8  N.  Y.  232; 
Kelly  7'.  Mayor,  etc.,  of  N.  Y.,  11  N.  Y.  432; 
Storrs  V.  Utica,  17  N.  Y.  104.  Rkvikwixg 
St.  Paul  Water  Co.  v.  Ware.  16  Wall.  (U.  S.) 
566 ;  Butler  v.  Hunter,  7  H.  &  N.  826 ;  Keedic 
V.  London  \'  N.  W.  R.  Co.,  4  E.x.  244. — 
yuoTKii  IN  Blumb  V.  Kansas  City,  84  Mo. 
\\2.—JuliiiiiuthoH  v.  J't//s/>iifx//,A/.&*  J'.  A*. 
Co.,  23  ^l»i.  iT"  E/ijf.  A'.  Ciis.  423,  1 1 1  /'(I.  >V. 
316,  2  A//.  Rip.  404. 

One  wMo  is  the  general  manager  f>f  aeon- 
tractor  for  the  construction  of  a  railroad  is 
not  liable  for  the  negligence  of  an  employt- 
under  him  in  injuring  a  person  while  biasi- 
ing  rock,  where  he  has  only  given  general 
directions  to  juch  negligent  person,  and 
where  he  was  not  present  when  the  acci- 
dent happened.     /If own  v.  /.i-iit,  20  I't.  529. 

A  railnxid  company  agreed  with  certain 
contractors  for  the  construction  of  a  p:irt  of 
its  road.  Among  'he  other  work  proviilcd 
for  was  thai  of  removing,  at  a  stipulated 
price,  solid  rock,  which,  it  was  said  in  the 
contract,  "  must  be  removed  by  blasting." 
In  removing  such  rock,  without,  carelessness 
on  the  part  of  the  contractors,  a  large 
quantity  of  fragments  was  thrown  against 
the  dwelling  of  an  adjoining  proprietor, 
causing  an  injury,  for  which  he  brought  an 
action  iigainst  the  c<jmpany.  IhlJ,  that  the 
maxi.'n,  respondeat  superior,  does  not  apply 
to  the  case  of  employer  and  contractor, 
where  the  latter  executes  an  independent 
employment,  but  that  in  this  case  the  con- 
tractors had  done  only  what  they  were  au- 
thorized by  the  company  to  <\o  ;  and  as  the 
company  must  be  held  to  have  assented  10 
the  unlawful  act  by  which  the  \)laintilTs 
were  injured,  it  was  liable  as  a  jrtint  wrong- 
doer. Carman  v.  Steubenville  &•  I.  A'.  Co.,i, 
Ohio  Si.  399.— -OuoTiNi;  Rccdic  r-.  London 
iS:  N.  W.  R.  Co~4  Ex.  244. 

2 1 .  E.xplosloiis.— Tlie  N.  railroad  com- 
inmy  contracted  with  F.  for  the  grading  of 
their  roadbed,  who,  with  their  consent,  sub- 
contr.icted  for  the  rock  excavation  with  S. 
Before  the  subcontract  was  made  it  was 
understood  by  F.  and  the  company  that  S. 
should  remove  the  rock  by  blasting  with 
nitro-glycerine,a  magazine  for  storing  wliitli 
was  located  on  their  land  underthe  direction 
of  their  engineer.  By  the  contract  between 
the  company  and  F.  he  was  forbidden  to  sub- 
lot  without  their  consent,  and  was  retpiired 
to  discharge  incompetent  wf)rkmcn  when  le- 
quired  to  do  so  by  their  engineer.  S,.  w  ..li- 
out  the  knowledge  or  consent  of  the  com- 
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pany,  stored  in  the  magazine  certain  cans 
of  nitro-yiycerine  belonging  to  a  blasting 
company,  whicli  he  kept  there  for  sale  on 
tlieir  orders.  An  order  for  glycerine  being 
SL-nt  to  S.  by  the  blastinjj  cimpany,  his  fore- 
man directed  U.,  one  of  his  employes,  to 
fill  the  (irder.  B.,  in  iloing  so,  removed 
one  of  the  cans  a  distance  of  one  hundred 
and  lifty  yards  from  the  magazine,  but  not 
off  the  railroad  ccjmpany's  land,  and  there, 
by  his  negligence,  an  explosion  occurred, 
killing  the  deceased.  B.  was  employed  by 
S.  specially  to  take  charge  of  the  nitro- 
glycerine, and  was  incompetent  for  that 
business.  In  an  action  for  damages  against 
the  railroad  and  F.  l)y  the  administratrix  of 
the  deceased--//*///,  that  the  agreement  be- 
tween the  railroad  company  and  F.  as  to 
subcontracting,  and  the  removal  of  incom- 
petent employes,  did  tiot  create  the  relation 
of  master  and  servant  between  the  com- 
pany or  F.  and  the  servants  of  the  subcon- 
tract(ir;  that  the  c<jmpany's  permission  to 
S.  to  use  their  lands  for  a  magazine  in 
which  to  store  oil  necessary  for  blasting  on 
their  work  liid  not  authorize  him  to  use 
them  for  the  purpose  of  engaging  in  a  tratFic 
in  oil  which  belonged  tooihcis;  and  that 
the  company  was  not  answerable  for  in- 
juries to  third  persons,  which  happened 
through  the  negligence  of  a  servant  of  S. 
in  the  management  of  nitro-glycerine  be- 
longing to  another,  and  which  ha<l  been 
clandestinely  stored  in  the  magazine  by  S. 
without  the  knowledge  of  the  company. 
Ciijfw  .y.-;.'.tr.i- &•  .v.  V.  A'.  Co.,  35  X./.  L. 
17  ;  iUriniuU  ih  35  \.  /.  /..  574.  -I<KViK\viN(; 
Reedie  r'.  London  \'  N.  \V.  K.  Co..  4  Ex. 
244. 

22.  FirCH.*— Where  a  contractor  agrees 
in  grading  ;;  rn.id  to  burn  such  int1amtnat)le 
materials  as  the  company's  engineer  might 
direct,  the  company  is  not  liable  for  a  loss 
by  lire  to  an  adjoining  landowner,  c.iused 
by  a  subcontractor  carelessly  failing  to  burn 
certain  material  which  communicated  the 
fire.  Uallalhxn  v.  /iiirl/ii);ton  &^  J/.  A'.  A'. 
Co.,  23  Itraui  5t)2. — yi;ori:i)  in  Eaton  v. 
European  iS:  N.  A.  K.  Co.,  59  Me.  520. 

A  corpoi;;.tion  engaged  a  contractor  to 
construct,  "  unilcr  the  general  supervision 
of  the  chief  cngmeer  of  the  company."  a 
specific  portion  of  its  railroad,  located 
across  the  plaintifTs'  timber  tract;  and  the 


*  Li.iblliiy  for  fires  caused  by  contractors,  sec 
note,  30  Am.  &  Eng  R.  Cas.  354. 


subcontractor  and  his  employes  cut  a  tote 
road  through  the  plaintiils'  premises,  out- 
side of  the  location,  and  set  fires  which, 
through  their  negligence,  sp.-ead  and  burned 
the  plaintiils'  timber.  Hi/,i,  that  the  com- 
pany, not  having  directed  the  acts  com- 
plained of,  and  having  no  such  c(.Mtrol  over 
the  persons  who  committed  tlieiM  as  i 
direct  or  rcMnove  lliem,  was  not  li.iK  •  I 
the  damages  occasioned  thereby.  Aw/i'y;  \. 
Knropciin  6-  .\'.  A.  R.  Co.,  59  Mi.  520. 
l)is.\pi'K()ViN(;  Bush  V.  Sieinman,  1  B.  &  1'. 
404.  Di.sriNdUisiiiNi;  Wyman  v.  Benob- 
scot  <%  K.  R.  Co.,  46  Me.  162.  Modiivim; 
Veazie  v.  Penobscot  R.  Co.,  49  .Me.  iiy. 
QuoriNti  Cuff  V.  Newark  &  N.  Y.  R.  Co., 
35  N.  J.  L.  17;  Callahan  ?-.  Burlington 
A  M.  R.  K.  Co.,  23  Iowa  562 ;  (iilbert  v. 
Halpin,  3  Ir.  jur.  N.  S.  300;  Back  v.  Mayor, 
etc.,  (jf  N.  Y.,  8  N.  Y.  222  ;  ilobbett  v.  Lon- 
d<m  it  N.  W.  R.  C).,  4  E.\.  254.  (Juumn,; 
AND  lii.sriNdUi.siiiNC.  Lowell  V.  Boston  iSr 
L.  R.  Corp.,  23  Pick.  (Mass.)  24.  Rkvikw- 
IN(;  Overton  7>,  Freeman,  11  C.  B.  8^)7; 
Peachey  v.  Rowland,  13  C.  B.  182;  Blake 
V.  Ferris,  5  N.  Y.  48;  Steel  v.  Soutii  East- 
ern R.  Co.,  16  C.  B.  550;  Kelly  v.  Mayor, 
etc.,  of  N.  Y.,  II  N.  Y.  435.— Foi.i.owid 
IN  Tibbetts  V.  Knox  A  L.  R.  Co.,  62  Me. 
437. 

2;<.  IK'NtriiCkioii  4»f'  t'rops.-  If  the 
damages  were  not  occasiofied  by  failure  to 
erect  cattle-guard:.,  but  were  occasioned  by 
the  wanton  or  intei;tiwiial  destruction  of  the 
crop  by  an  independent  contractor,  liis 
agents  or  si-rvants,  then  the  compacy  em- 
ploying such  inde|)endent  contractor  would 
not  be  liable.  Ti.wxs  &*  l\  A.  Co.  v.  Dii.i- 
A;r.  I    TiX.    //-/.  {Civ.  Cas.)  271. 

1\.  Vv\\f,\\\v\\\\\\f,  toailis.  ,\  company 
is  not  liable  for  an  Injury  to  a  traveler  oil  .1 
highway  thiuugli  the  fright  of  his  horse, 
caused  by  the  negligence  of  the  owner  ol  .t 
portable  steam  engine  in  opeiatirig  it  ne.ir 
the  liigluvay.  under  a  contrai  t  with  the  com- 
pany to  pump  water  out  of  the  way  f)f  a 
reservoir  which  is  being  constructed  by  the 
latter,  where  he  has  exclusive  control  of 
the  engine  and  (jf  tlie  manner  of  using  it. 
IWiluisli,  St.  I.,  i^  J'.  K.  Co.  V.  I'aiiur,  31 
Am.  &*  ^^ui^.  A'.  Cas.  134,  ill  ///</.  195,  9 
ff '-■>/.  fu-p.  r.2l,  12  .\'   /•:.  h'rft.  296. 

Where  an  elevaterl  railway  company  lets 
a  contract  for  the  painting  of  its  structure, 
it  Is  not  liable  for  the  negligence  of  an  em- 
ploy;'' under  the  contractor,  in  so  hiinging  a 
canvas  to  prevent  paint  from  dropping  be- 
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low  as  to  frighten  plaintiff's  h<jr.se  and  cause 
it  to  run  away  and  injure  him.  .IAt'<»««  v. 
A'liij^s  County  El.  A'.  Co..  46  .V.  )'.  S.  A'.  ^27, 
19  .V.  y.  Supp.  668. 

25.  Personal  iiiJiiricM  to  im.sscii- 
gers. — An  action  does  not  lie  ajjaiiist  a  rail- 
road company  at  the  suit  of  a  person  travel- 
ing on  a  construction  train,  for  damages  on 
account  of  personal  injuries  cau.sed  by  a  col- 
lision with  another  train,  when  it  appears 
that  the  plaintill  was  traveling  on  a  pass 
furnished  by  the  contractor  for  the  con- 
struction of  part  of  the  road,  for  whom  he 
had  been  working,  and  that  the  injuries  oc- 
curred on  a  part  of  the  road  which  had 
never  been  cotnpletcd  and  accepted,  though 
trains  were  running  on  it  furnished  by  the 
railroad  company  for  use  by  the  construction 
company  and  contractors,  with  tngineers 
subject  entirely  to  their  orders.  iViir- 
/'oioiiff/t  V.  Aliihaiiui  Miiilaitd  K.  Co.,^\  Ala. 
497,  10  .s'l'.  Rip.  316. 

A  company  was  in  the  habit  of  selling 
tickets  gooti  for  a  ride  over  its  road  to  a 
certain  station,  and  then  for  an  omnibus 
ride  to  a  village  a  mile  beyond ;  but  the 
fare  for  the  whole  distance  was  the  sum  of 
the  two  si;parate  fares,  and  bitli  the  com- 
pany and  the  omnibus  owners  accounted  to 
till.'  other  for  the  fares  received,  the  tickets 
being  issued  on  a  e.ird  with  sejKirate  parts 
for  each  riile.  //<■/</,  that  this  dio  not  ren- 
der the  company  liable  for  an  i  ijury  to  a 
passenger  through  the  negligcn;o  of  the 
driver  of  tbi  omnibus.  Poole  v.  i)clii'a>ari , 
I.,  ^r-  ir.  /..  c'.'.,  35  /li/H  (.v.  )'.)  29.  — Ri;- 
vir.wiNC.  Kessler  t.  New  Voik  C.  \-  II.  R. 
K.  C'li..  61  N.  Y.  53S;  Isaacson  ?'.  New  York 
C.  Si  \l.  R.  R.  Co.,  94  N.  Y.  27S;  Hu.xton  v. 
N.rtl.  Eastern  R,  Co.,  L.  R.  3  Q.  IJ.  S-'>- 

Where  a  construction  company  uses  a 
road  h'fore  completion  for  the  purpose  of 
general  iratFic.  the  corporation  owning  the 
road  is  li.ible  for  an  injury  to  a  passenger 
resulting  from  the  negligence  of  the  eni- 
ploye*  of  the  coiistructitm  com|)any.  I.okiii 
V.  U'ill,im,-fti'  I'iillry  ^^  C.  A'.  Co.,  z6  .hii. 
&*  Kii^'.  A'.  Cti.  6ir,  13  Or<x'.  436,  11  J\tt. 
Kip.  ''S,  57  ./;,/.  AV/.  25.— Disi  iNCfisiiiNU 
Cunnir.gham  c.  International  R.  Co.  51 
Tex.  503. 

A  railroad  company  is  liable  for  an  injury 
to  a  passenger,  c.iused  by  rock  bein.;  jiiled 
by  the  side  of  the  track  so  as  to  roll  on  it 
either  by  tiio  jarring  of  the  train  or  a  slight 
interference  by  a  workman,  where  the  evi- 
dence shows  that  the  rock  was  for  the  bal- 


lasting of  the  track,  which  was  not  really 
necessary  for  the  security  of  passengers,  but 
was  made  for  the  preservation  of  the  track. 
Vir^iniii  C.  R.  Co.  v.  Sangtr.  15  Giatt.  {Va. 

230- 

In  such  case  the  questions  of  whether  the 
company  adopted  a  dangerous  mode  of  do- 
ing the  work,  and  whether  the  exercise  of 
proper  diligence  would  have  shown  that  it 
was  dangerous,  and  whether  it  exercised 
due  care  to  avoid  the  danger,  are  for  the 
jury.  I'ltxt'ititi  C.  R.  Co.  v.  .^oui^u-r,  ij 
Cratt.  (I'll.)  230.  — Rkvikwing  Grote  v. 
Chester  &  II.  R.  Co.,  2  l.x.  251. 

And  it  is  no  defense  to  show  merely  that 
they  had  i)laced  the  work  in  the  hands  of  a 
contractor,  and  th.it  the  obstruction  was 
caused  by  the  carelessness  of  one  f)f  his 
employes.  I'ir^^iitiit  C.  R.  Co.  v.  Soiit^tr,  15 
Grott.  (  /'(/.)  230. 

A  railway  c(jmpai\y  is  not  liable  for  the 
negligence  of  contractor.*)  employefl  by  a 
municipality  to  execute  certain  works  over 
the  line  of  the  company,  whereby  an  iron 
girder  falls  upon  a  passing  train  and  injures 
a  passenger.  The  ct.mpaiiy  is  not  bound  to 
take  precautions  against  such  an  injury. 
Danitlx.  Mitropolitaii  R.  Co..  L.  R.  5  //.  L. 
C<u.  45,  20  W.  R.  37,  xo  /,.  /.  C  /'.  121,  24 
L.  7".  815. 

20.  Iiijiirk>,>4  to  travelers  in  street 
or  liiKliway.  -Where  a  street  railway  com- 
pany, having  authority  under  its  charter  to 
coiiiitruet  a  railw.iv  in  the  public  street,  does 
the  work  by  an  independent  contractor.  an<l 
ai;  injur/  to  a  person  [)assin.c;  along  the 
street  is  au.sed  by  the  neglii;en(e  of  a  ser- 
vant of  the  contractor,  wliicli  negli|.;ence 
consisted  in  unnecessarily  and  imp!o|.>erly 
laying  down  loose  iron  rails  in  advance  of 
the  workmcti  engaged  in  constructinir  tlx- 
track,  the  contractor  is  liable  for  the  con- 
sequences of  such  negligence,  bnt  the  rail- 
way company  is  not,  the  latter  conip.iin  not 
having  reserved  any  control  over  the  con- 
duct of  the  former  in  executing  the  "ork. 
Fulton  County  St.  R.  Co.  v.  AhConnrll.  87 
G,t.  756.  135.  K.  R.p.  828. 

The  defendants  contr.icted  with  l'.  A  E. 
to  Construct  certain  s<.'ciions  of  their  rail- 
road, and  they  subcontracted  with  C.  if) 
erect  certain  al)utinents  thereon.  A  ser- 
vant of  C. ,  in  drawing  stone  for  such  abut- 
ments, left  one  in  ilie  hiiihway,  'ly  reason  of 
which  one  P.  was  injured,  and  recovered  of 
the  plaintilTs  for  the  damage  sustained  by 
\\\m.     In  an  action  tc.  recover  of  the  dc 
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fendants  the  duinugcs  to  .rhich  the  plain- 
titls  were  so  subjected — //i/i/,  llial  the  de- 
fendants had  nu  control  over  the  servant  of 
C,  and  that  no  privity  existed  between 
them  ;  and  that  tiic  defendai.is  were  lliere- 
fore  not  lial)ie.  Pawkt  v.  RtilLitui  &*  W. 
A'.  Co.,  28  VS.  z^YJ. 

in  the  construction  of  a  telegraph  line  (or 
the  defenduni.  a  post-hole  du},'  in  a  public 
sirc'-'t  was  left  unguarded  at  muht.  and  ilic 
plaiiilill  fell  therein  and  was  injured.  The 
line  was  beinj;  built  by  a  railroad  company 
as  an  independent  contractor,  and  it  fur- 
nished all  the  materials  and  labor,  and  em- 
ployed the  foreman,  who  had  full  char^je  of 
the  work.  The  rontraci  did  n(jt  require  any 
holes  to  be  duj^  in  the  street.  HeU,  that 
defendant  was  not  liable.  Uac>.-tt  v.  Wcs.,'- 
ern  Unii'n  Tel.  Co.,  80  U'h.  1S7,  49  A'.  W. 
AV/.  8.-:2. 

!27.  injuries  to  HcrvaiitH  uf  'c'ou- 
trac'tor.— A  railroad  will  not  be  liable  for 
an  injury  to  a  laborer  hired  by  one  who 
iias  contracted  with  the  road  to  till  m  an 
embankment,  caused  by  the  ne^^ligcnt  run- 
I  inj;  of  a  car  by  such  contractor  over  a 
track  furnished  )y  the  road  for  the  use  of 
the  contractor  in  completing;  the  work. 
Central  A'.  «5-  />'.  Co.  v.  (Jraut,  46  (J<i.4i7, 1 1 
Am.  Ky.  Rep.  427.— Apj'Rovkd  in  I'owell 
V.  Virginia  Constr.  Co.,  88  Tenn.  69:,  13  S. 
VV.  i<ep.  691. 

A  company  contracted  with  certain  par- 
ties to  construct  its  road  and  its  appurte- 
nances. The  contractors  hired  the  plaintifl 
to  work  ujion  a  freight  house  they  were 
building  for  the  company.  A  poisonous 
mi.xiure,  in  which  c<jrrosive  sublima'.e  was 
an  ingredient,  was  applied  to  the  timber  to 
prevent  decay.  The  plainlilT  was  injured  by 
breathing  the  exhalations  of  this  substance, 
an<l  by  handling  the  timber  to  which  it  had 
bc«;n  applied.  //</i/,  that  the  railway  c(jm- 
pany  was  not  liable  to  the  plaiiiiiff  for  the 
injury  lie  received,  but  that  the  contractors 
were  solely  responsible,  and  were  not  m  this 
respect  the  servantsof  thecompany.  U'i'it 
V.  .SV.  Louis.  V.  &^  T.  IL  .V.  Co..  63  HI.  545, 
7  Am.  AV.  AV'/.  50.— DiSTlNfiuisiiiNr.  Lesh- 
er  7'.  Wabash  N.iv.  Co.,  14  111.  85  ;  Minde  ;'. 
Wahish  Nav.  Co.,  15  111.  72;  Ohio  k  M.  K. 
Co.  V.  Dunbar,  20  III.  62-5;  Chicagi).  St.  V. 
\'  K.  du  \..  U.  Co.  7'.  McCarthy,  -o  111.  ^85  ; 
Illin»)is  C.  K.  Co.  V.  Fintiigan.  21  ill.  646  ; 
lilinois  C.  R.  C\).  -'.  Kanouse,  39  III.  272; 
Toledo.  P.  \  \V.  K.  Co,  v.  Kumhold,  40  111, 
143,  Chicago  iV  R.  i.  R.  Co,  ,-/.  Whipple,  22 


111.  105.— Reviewed  in  Chicago  City  P.,  Co. 
V.  Hcnnessy,  16  III.  App.  133,  Last  Line  <!< 
R.  R.  R.  Co.  V.  Culberson,  3!)  \m.  «S:  ling. 
R.  Cas.  225,  72  Tex.  375,  3  L.  K.  \.  567,  10 
S.  W.  Rep.  7o(.. 

A  railroad  company  made  a  contract  with 
a  builder  to  erect  a  building.  During  the 
progress  ot  the  work  one  of  the  work- 
men was  killed  by  the  falliii.i;  (^f  limbers. 
//(/(/,  that  the  railroad  was  not  liable,  un- 
less it  be  shown  that  he  was  employed  by 
the  company,  instead  of  by  the  contractor. 
Hunt  V.  I'innsylvaniii  J\,  Co.,  51  J\t.  St.  475. 

A  company  employed,  for  an  agreed  |)rice, 
a  skilful  ci^ntractor  to  repair,  according  to 
specifications  and  with  privilege  reserved  of 
supervision  by  its  engineer,  a  bridge  in  such 
a  manner  that  the  passing  of  its  trains 
should  not  be  prevented  ;  but  they  were  iKJt 
to  pass  except  upon  signal  from  the  con- 
tractor's foreman.  On  the  day  of  the  acci- 
dent, upon  such  signal,  a  train  w.is  pnjceed- 
ing  across  the  brirlge,  when  the  engine 
broke  down  one  of  the  spans,  and,  falling, 
killed  the  ( laintifl's  intestate,  who  was  a 
servant  of  t.ie  contractor  and  engaged  a* 
the  time  in  working  on  the  bridge.  Jltld, 
that  the  railroad  ccjmpany  was  not  liable  for 
the  injury.  />/M  v.  Norfolk  &*  if.  A'.  Co., 
47  Am.  &^  Eng.  A'.  Cus.  651,  87  /'.?.  "ii,  14 
S.  /:.  h'efi.  163. 

28.  Liability  tor  piircliaHc  price 
of  froMM-tl«s. — In  an  action  for  railroad 
ties  sold  and  delivered  to  the  defendant,  if 
there  is  no  evidence  whatever  of  any  sale 
or  delivery,  or  that  the  defendant  ever  re- 
ceived or  used  any  of  tlic  ties  refeired  to, 
but  it  appears  that  the  sanie  were  removed 
by  an  independent  contractor,  a  jiidgnifiit 
f<  r  iiie  plaintiff  must  be  reversed.  A'<'//'///v 
v.  St.  Louis,  L  M.  &^  S.  A'.  Co.,  34  Mo.  Af>f>. 
609. 


INDEPENDENT  COVENANTS. 
Generally,  sci- Covk.nams,  *J. 
How  construed,  sir  ("omu.mi.s,  20. 
In  contracts   for  railway  construction,   sec 
CoNs'i  Kiel  ION  OK  Ram  wAV.s,  21. 
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Assessment  and  levy  of  taxes  'r  set-  Taxa- 
tion-, 2.1H. 

Conditions  exempting  carrier  from  liability 
to  person    ridinf^  on   free  pass  in.    oe 

I'W^I-'-.   t»«. 

Constitutionality  of  statutes  of  as  to  con- 
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demnation of  land,  see  Eminkm  Domain, 
2U. 

Constitutionality  of  statutes  of,  as  to  muni- 
cipal aid  for  railways,  see  .Municipai.  and 
Local  Aii>,  iiO. 

tax  laws  of,  see  Taxation,  26. 

Construction  of  stock  laws  of,  see  Animals, 
Injuries  to,  22. 

Crossing  of  streets  and  highways  under 
statutes  of,  see  Ckussin':  ok  Sixkkis  and 

HlUliWAVS,  tl. 

Deductions  for  benefits  under  condemnation 
laws  of,  see  Eminknt  Domain,  7iiti. 

Doctrine  of  comparative  negligence  denied 
in,  sx-  CoMi'ARATivK  Nk(;i.ii;f.nci:,  27. 

Double  damages  for  killing  stock  in,  see  An- 
imals, Injuries  to,  m>8. 

Injuries  to  animals  running  at  larf^e  in,  see 
An-mals,  I.njwkiksto,  24<t,  2GO. 

Laying  out  streets  across  railways  under 
statutes  of,  see  Crossinc.  ok  Strkets  and 

lIlC.IIV  AYS.  44. 

Liability  of  company  to  laborers  employed 
by  contractors  in.  see  Consikiitiun  ok 
Railways,  88. 

Local  assessments  upon  steam  railways  in, 
for  repairs,  paving,  etc..  sec  Sirekts  and 
liiciiWAVs.  :t44. 

Operation  of  statute  of,  giving  right  of  ac- 
tion for  causing  death,  see  Deapii  iiy 
\Vrun(;kui.  Act,  18. 

Plaintiff's  pleadings  must  negative  contrib- 
utory negligence  in,  sec  Comkikijtokv 
Nkclk-.enck,  n:{;  Fikks.   IOO,  1»1. 

Review  of  town  bonding  proceedings  by 
mandamus  in,  see  MrNuiiAi  and  Local 
Am,  444. 

Rule  as  to  imputed  negligence  in,  sec  Im- 
piTKD  Nk(;i.ic.km:k,  O. 

Statutes  of,  relative  to  distribution  of  dam- 
ages for  causing  death,  sei-  Dkaiii  hv 
Wronckdi.  Ait,  58. 

drains,  sec  Drain.s,  2. 

Statutory  duty  of  company  in  construction  of 
street  across  railway  in,  sci  Crossing  ok 
Streets  and  IIicmwavs,  Mi. 

to  fence  in,  see  Fences.  22. 

Taking  land  for  streets  and  laying  out  roads 
in,  see  SruKErs  and  I  lr(;iiw.\vs.  11>. 

Taxation  in  aid  of  railways  :n,  sec  MiNicr- 
I'Ai.  AND  l,iii-Ai.  Aid,  411. 

Whea  parent's  negligence  imputable  to  child 
in,  see  Ciiii.DKKS,  Injiikiis  10,  121. 

INDIANS. 
Grantsof  Indian  lands,  siw  I.andGranis,  lO. 
indian  lands,  generally,  pi  ••  Fmimnt  Domain, 

lOO;   I'lM.M     I.WDS,    1   l-l<). 

Kiliin;;  .■slack  in  Indiar.  Territory,  m'c  Ani 
MAi.s,  Injckiks  I",  .'tH8. 


Taxation  of  Indian  lands.  <ec  Taxation,  84. 
When  entitled  to  land  damages,  see  Eminent 
Domain,  442. 


INDICTMENT. 
Enforcement  of  commissioners'  orders  by, 

see  Railway  Co.mmissiunkks,  32. 
For  causing  death,  sufficiency  of,  see  Death 

iiY  WRo.Niiifi.  Ad,  445. 

—  nuisance,  see  Niisanck,  17. 

—  offenses  by  or  against  railways,  see  Crim- 

inal Law,  <1. 

Under  long  and  short  haul  clause  of  Inter- 
state Commerce  Act,  see  Interstate 
Commerce,  128. 

Variance  between  proof  and,  in  prosecutions 
for  causing  death,  see  Death  uv  Wrong- 
ful Act,  448. 


INDIVIDUAL  LIABILITT. 
Of  partners,  .sec  Pakineksmii',  O. 

—  receivers,  set  Receive?'s,  74. 

—  stockholders  to  creditors,  see  Stockhold- 

EKs.  48-50. 


INDORSEMENT. 

Necessity  of,  to  transfer  of  bill  of  lading,  see 

Hills  ok  Ladino,  112. 
Of  commercial  paper,  see   Hills,  etc.,  14- 

18. 

—  notice  limiting  liability,  on  receipt  or  bill 

of  lading,  see  Limuaiton  ok  Liaiiilitv, 
14. 

—  railroad  bonds  by  state,   sec  State  .Aid, 

:i-i2. 

—  railway  aid  bcuds  and  its  effect,  see  Mu- 

NI(II'.\L  AND  I.iMAI,  Am.  .t-i^il. 

—  void  bonds,  liability  of  company  on,  see 

HoNDS,    111. 

On  ticket,  by  conductor,  giving  right  to  stop 
over,  sec  Tickkis  .xnd  Fakes,  50. 


INEVITABLE  ACCIDENT. 

Fire,  when  deemed  to  be   sre  Kikes,  tH. 

To  animals  on  track,  see  Animals,  Injuries 
10,  5  1 ,  52. 

When  excuses  carrier,  scr  hAcr.Ac.i',  12; 
Caki;ia(;k  <h'  M  i-.kciiandisk,  12-24, 
104,  2HJ>;  Cahkivcc  01  Passknceks, 
1«"»1,  158,  177;  E.xi'REss  Companies, 
24. 


INFANCY 

As  a  defense  to  action  n.i  subscription,  see 
SniM-i:ti  rioNs  -."  Ski'  k.  IMl,  HJ I . 

Disability  of.  under  statute  of  limitations, 
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104: 


see    Death    iiy    Wronokil   Aci, 

LiMiiAiioNs  OK  Acnoss,  07. 
Loss  of  support  during,  as  measure  of  dam- 
ages for  death  of  parent,  sec  Ukatii  hy 

Wkonchui,  Act,  illlO. 
Of  landowner,  effect  of,  on  necessity  of  effort 

to  agree  before  condemnation,  sec  Emi- 

NKNT  Domain,  U70. 
notice  of  condemnation  in  cases  of,  see 

Eminent  Domain,  21>0. 


INFANTS. 

Employed  by  company,  liability  for  injuries 
to,  see  Emi'I.oves,  Inji'kik.s  to,  4rt7- 
477. 

Fellow- servant  rule  as  applied  to,  sec  Fki.- 

l.uW  SKkVAN  IS,  O. 

Validity  of  releases  by.  !ice  Release,  O. 
When  entitled  to  land  damages,  sec  Eminent 
Domain,  430. 


INFRINOEHENT. 

Of    patents,    and     remedies    therefor     sec 
Patents  kdk  Invkntmns,  14-l''«i. 


fH' 


INITIAL  CARRIER. 

Benefit  of  limited  liability  when  confined  to, 

see    Cakkiai-.e   ok   Mekciiammsk,    OOH, 

mm. 

Duty  of.  to  transmit  instructioits,  sec  Cak- 

KIACEOF  MEk(IIANI>ISK.  UHO. 

Is  liable  to  place  of  destination  unless  there 

be  express  limitation,  sec  Cakkiaiik  ok 

Merchandise,  <{0«(. 
Liability  of,  for  baggage,  sec  ttAciiACE,   IM- 

21. 
Limitation  of  liability  to  line  of  in  bill  of 

lading,  sec  Hii.i.s  i>k  Lauim;,  H7 
Right  of,  to  limit  liability  to  its  own  line,  sec 

Cakkiaok  ok  Live  Sihck,   104. 
Rights  and  liabilities  as  such,  generally,  sec 

Carriaoe    ok    Live    Stock,    101-104; 

Carriage  ok  Mkrctianuisk,  555 -((2;I; 

CARRIA.iE  OK  PassKNOMs,   501-51  1. 

Subsequent  carriers  as  agents  of,  sre  Car- 

RIAOE  OK   I.IVE  STo.  K,    I07. 

When  liability  of,  ceases,  set    Carkiaoe  im 
Mekciiandise.  015-02:t. 

—  liable  as  insurer  until  delivery  to  next  car- 

rier, see  Carriage  OK  .\1ekch.\n;)isi.,  20H, 
.174. 

beyond  his  own  line,  sec  Carriage     k 

MERiiiANiiisK,.  57iJ-5t>2;  ExpkessCom- 
PANIES,  7«,  77. 

—  may  store  goods  at  cik*.  of  line,  see  Car 

RIAOE  DK  Mekimamum  ,  il7H. 
See  also  CoNNEciiNii  Lines. 


INJUNCTION. 

As  a  remedy  for  unlawful  taxation,  see  Tax 

ATioN,  :I42-U02. 
By  abutting  owner  to  restrain  construction 

of  railway,  sec  Eleokic  Railways,  lO; 

Elevateij  Railways,  fl{J-70;    Sireki^ 

and  Uioiiways,  221-2;*;;,  ii45-248. 
Determination  of  damages  in  lieu  of,  sec  Eli. 

VATEii  Railways,  1 72. 
Enforcement  of  judgment  by,  sec  Emineni 

Domain,  85t>. 
For  want  of  consent  of  abutting  owner,  sec 

Street  Railways,  20A. 

—  wrongful  interference  with  property,  sec 

Eminent  Domain,  10:t2-1051. 
Indemnity  to  landowner  in  lieu  of  granting, 

see  iNiiKMNii  V  Bonus,  7. 
Judgment  awarding,  with  alternative  dam 

ages,  see  EiKVAiKi'  Raiiw.vys,  182. 
Mandatory,   to  compel   repair  of   highway 

crossing,  sec  Cuiis.->ino  ok  Streets  and 

IIii;iiwavs,  it4. 
Remedy  by,  for  discrimination,  .see  Disi  uimi- 

NAIInN,   74,  75. 

—  of  landowner  by.  in  Canadian  expropria- 

tion proceedings,  sec  Emineni  Uom.vin, 
1277. 

Restraining  suit,  when  removes  bar  of  stat- 
ute, see  LlMIIATIuNS  oK  AcilONS,  7  1. 

Stay  of  proceedings  in,  pending  condemna- 
tion proceedings,  see  Elevaieu  Kaii- 
WAYS,  iH\. 

To    compel    restoration    of    highway,     see 

SlRKKIS  AM'  lillillWAYs,    1  f )  1 . 

—  restrain    acts    ultra    vires,    see    Sioik- 

HOLDERS,    102. 

cliange  of  grade  of  street,  sec  Sirelis 

AND  Illi.hWAYS,    104. 

company  from  crossing  another's  track, 

see  CKos'iiN<;  ck  Ra1I.R"ADS,  70-751. 

proceeding  without  consent  of  abut- 
ting owner,  src  Siki  ki  Raiiwavs,   III. 

construction  of  competing  lines,   sec 

I'vKAiiKi    \ND  CciMrKi  i*,(i  Links,  4. 

crossing  or  paralleling   of  track,    sec 

SiuKU  K  ui.wavs,  250. 

diversion  or  obstruction  of  water,  sie 

W\rKl;S   AND   \V  A  IKHiDIK^IS,    ii  1  . 

enforcement  of  judgment,  -iee  Jidc.mi  s  t, 

ek   .  50, 
ordinance,    sic    Mi  mcii ai    Cu;- 

|•CIKAI|M^^,     15. 

—  —  entry   on    land    before    compensation 

made    >er  !      ;  .1  - 1   Dom  mn.  -I  1  S 

—  —   excavation   under   tight  of  way,   see 

Minks,  i  h.,  H. 
execution  sale,  sir  r.\K<  ith;  ..  2ti,  'Jilt. 

—  —   exercise    of  corporate   f-unchisc,    vec 

Sl<>'  KIU'I.I  EU<     Ml>. 
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To  restrain  flowing  of  land,  see  Fluuui.nu 

Lands,  04. 
fraudulent  acta  of  directors,  set.  Stock- 

HOLI'KKS,  1>U. 

granting  of  free  passes,    see   Stock- 

lIOI.DfcKS,  114. 

holdii  g  of  election  on  question  of  rail- 
way aiJ.  fiec  MuNicii'Ai.  AND  Local  Aid. 

illegal  assessments  or  calls,  see  Stock- 

liOLDKHS,  UO. 

—  —  infringement  of  patents,  see  I'atents 

FOK  Invkntidns,  lM-ii!i. 
interference  with,   or  obstruction  of, 

private  ways,  sue  I'kivatk  Ways,  !?• 
issuance  of  railway  aid  bonds,  see  Mu- 

Nicii'Ai.  AND  Local  Aid,  tiUM-!IU4. 
local  assessments,  see  Mumciial  Cok- 

i>okations,  IK 
misapplication  of  funds,  sec  Bonds,  37  ; 

SrocKiiot.Di  Ks,  U2,  loo. 

nuisances,  see  NrisAN<  k,  18-20. 

obstruction  of  highway,   sec    S iueets 

AND  lIlOIIWAVS,  4212. 

navigation,  see  Hkidcf.s.  etc.,  87  ; 

Wapers  AND  Waiercourses.  O. 

—  —  operation  of  street  railway,  see  Street 

Railways.  4^  O. 

overcharges,  see  Charoes.  40. 

payment  of  dividends,  see  Dividends, 

10;    SlUCKIIULIIERS,  Wt, 

proceedings  to  lay  out  street  over  rail- 
way, see  Crossinc.  of  Streets  and  Hujii- 
WAVs,  74. 

..  under  English  compulsory  purchase 

acts,  see  Eminkni  Domain,  1207. 

—  —  sale  in   foreclosure,   see   MoRiiiAOEs, 

2V0. 
state  tax  on  interstate  commerce,  sec 

Interstate  Commerce.  18!». 

strikes  and  boycotts,  see  Sikikks,  O. 

suit  brought  against  receiver  without 

leave,  see  Keckivirs.  1;)0. 
tearing  up  pavement  in  constructing 

road,  see  Streki  Ram  ways,  145. 
unauthorized  sale  of  railroad.  se<r  Sai.es 

1)1'  Kaii.riiads,  O. 
use  of  land,  when  barred  by  lapsp  of 

time.  s.;c  LiMii  \  I  i(>\s  <.K  Aciions.  04. 
use  of  staam  on  street,  see  Street  Rail- 

WA^■,,  a04. 
vacation  of  highway,  sei-  Si  rkf. rs  and 

III!    IIWAYS,   Jl.l. 

waste  of  corporate  property,  see  Siock 

llnlDKKs,     H»1. 

—  Stay,  until  easements  can  be  bought  or 

conriemned.     sec     Eiivaifd    Railways, 

Trial  by  jury  in  injunction  suits,  see  Ei.k- 
vaied  Rmiwavs,  I70-I7.'I. 


When  lies  on  construction  contract,  see  Cun- 
sTKLLiiuN  uF  Railways.  102. 

I.  OBAHTINO  THE  WRIT III9 

1 .  /«  Uinaa/ 1 1 1 9 

2.  J'foctututf 1 132 

II.  V8E  OF  THE  WRIT  IN  PABTIOULAR 

CASES 1 141 

1 .  ///  Gituru/ 1 141 

2.  'Jo  S/iiy  I'roceeiiin^s 1 1 52 

III.  COHTINUINO ;    DI8S0LTINO li 56 

IV.  VIOLATION  OF  THE  WRIT wyj 

V.  INJUNCTION  BONDS '162 

I.  GRANTING  THE  WRIT. 
I.  ///  General. 

1.  'Wlicii  the  writ  will  Im>  Kfniited, 

Kt'iioralij'.*— Where  jjlaintilT  claims  an 
c'({iiilablc  lillc  to  land  as  a  pre-cnipior.  over 
which  a  railroad  is  about  lo  be  built,  and  it 
is  in  dispute  whetlier  he  has  such  title,  a 
federal  court  may  require  the  company  to 
f,'ive  an  indemnity  bond,  and  yrani  an  in- 
junction uniii  the  same  is  executed.    Jones 

V.  Florida,  C.  6-  /'.  A',  t'c.  41  /Vv/.  /u/>.  70. — 
I'oi.LowiNd  Stewart  I/.  Kaymond  U.Co..  17 
Miss.  568;  Floyd  7>.  Turner,  23  Tex.  292; 
NoKhern  I\ic.  K,  Co,  v.  St.  Paul.  M.  \  M. 
K.  Co,,  2  McCrary  (U.  S.)  260. 

Where  a  mortya>;e  trustee  is  proceeding 
to  sell  a  railroad  on  behalf  of  bondholders, 
and  '.he  evidence  raises  a  jjiave  doubt  as  to 
whether  they  are  botiKi  fide  holders,  a  tempo- 
rary injunction  oujjht  to  be  awarcled.  Xoit/i 
Carolina  A'.  Co.  v.  JJre7t\  3  U'oods  (U.  S.) 
674. 

Where  a  corporation  has  ceased  to  exist 
and  is  absolutely  dead  in  law.  a  court  of 
equity  has  jurisdiction  to  enjoin  threatened 
.Ids  by  persons  assiimin)^  to  act  on  behalf 
ami  in  the  name  of  the  dead  corporation. 
.It/or itey-iit Herat  v,  Cliieaj^o  &*  A'.  A',  Co.,  26 
////;   vl~  A//j;.  A",  Cos.  428,   112  ///,  520. 

I'!(|iiitv  has  jurisdiction,  and  for  that  pur- 
pi  -'•  may  unjoin  the  fuither  prosecution  of 
suits  at  law,  in  a  case  which  involves  the 
rel.ttive  rights,  under  then  charters,  of  two 
corpoiations  to  the  use  of  the  waters  nf  the 
same  stream  or  streams  ;  anrl  such  jurisdic- 
tion exists  on  the  gnmnd  of  both  public  and 
private  necessity.  In  such  cases  eijuity  is 
not  only  the  appropriate  forum,  l»ut  the 
only  one  wliert^  ade()iiate  relief  in  the  prein- 

*  Sperlal  injury  which  will  enlitli-  lot  i>w'tici  to 
injunction,  sec  note,  2"  Am.\  V.sc.    R.  Cas.   30. 
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ises  can  be  administered.  Lchij^h  ValUy 
R.  Co.  V.  Soculy,  dc,  30  ;V.  /.  F.g.  145; 
agirtned  in  33  A^.  /.  Eq.  329.— yuoTlNC. 
Boston  Water  Power  Co.  v.  Boston  &  VV. 
R.  Corp.,  16  PIcii.  (Mass.)  512.  Revikw- 
iNc;  Delaware.  L.  &  W,  R.  Co.  v.  Eric  R. 
Co..  31  N.J.  Eq.  298. 

In  order  to  give  a  plaintitf  a  right  to  in- 
junctive relief,  it  is  necessary  to  establish  a 
substantial  injury,  and  not  merely  a  techni- 
cal wrong  calling  for  nominal  damages;  and 
this  whether  the  injury  be  single  or  con- 
tinuous, and  whether  it  be  the  subject  of 
only  one  or  of  successive  actions.  Purity  v. 
MaHhixltiin  El.  R.  Co..  36  N.  V.  S.  R.  43. 
13  .V.  v.  Si'p/>.  295.— QuoTiNO  Milwaukee  & 
St.  P.  R.  Co.  V.  Arms.  91  U.  S.  489;  Drake 
V.  Hudson  River  R.  Co..  7  Barb.  (N.  Y.)  50S  ; 
Troy  A  B.  R.  Co.  v.  Boston.  H.  T.  &  W.  R. 
Co..  86  N.  Y.  107. 

On  a  bill  brought  by  a  <:orporation  the 
pjaintitl  is  entitled  to  relief  against  wrongs 
committed  before  the  issuing  of  letters 
patent,  if  there  was  no  such  tardiness  in 
organizing  as  forfeited  the  privilege  given 
by  the  charter.  Packer  v.  Siiiihury  iS-  E.  R. 
Co.,  K)  Pa.  St.  211.— yuoTKU  IN  Descliamps 
V.  Second  &  T.  St.  Pass.  R.  Co.,  3  Phila. 
(Pa.)  279. 

To  justify  the  granting  of  a  temporary  in- 
junction it  must  appear  that  the  defendants 
will,  unless  restrained,  commit  some  act 
during  the  pendency  of  the  action  which 
would  produce  injury  to  plaintitT.  or  that 
defendants  threatened  to  do  some  act  in 
violation  of  plaintitT's  rights  respecting  the 
subject  of  the  action,  and  tending  to  render 
the  juflgment  ineffectual.  Where  this  is 
not  shown,  it  is  not  necessary  to  determine 
whether  or  not  there  is  any  cause  of  action. 
.So  /iftil,  where  the  action  was  to  dissolve  a 
syndicate  formed  for  the  construction  of  a 
railroad,  and  plaintiff  piaycd  for  :t  tempo- 
rary injunction  and  a  receiver.  Hai^a/iy  v. 
Vaiuterfi/lt,  id  ,IM).  ,V.  C>is.  (.V.     1'.)  359. 

.A  rotnpany  that  had  rcceive'l  .1  gnmt  of 
lands  brought  suit  to  roover  certain  of  the 
lands,  which  were  filvided  into  ihrot-  riasses. 
one  of  the  classes  being  within  the  limit  of 
the  grant,  iiiul  the  other  classes  being  in- 
demnity lands.  Pending  the  litigation,  and 
by  stipulation  of  the  parties,  the  court  ap- 
()oinic(l  a  special  coniniissioner  to  sell  tlu; 
hinds  in  dispute,  or  so  nuich  as  might  be 
sold  under  order  of  the  court,  the  proceeds 
to  lie  helrl  subject  to  the  (innl  dr'<Tee  r>f  the 
court,     Subsequently  the  suit  was  dismis.sed 


as  to  one  ol  the  classes  "  without  prejudice," 
and  subsequently  u  new  suit  was  brought. 
//»'/</,  that  it  was  proper  to  allow  a  prelim- 
inary injunction  to  restrain  the  commis- 
sif)ner  from  paying  over  the  prociM-ls  of 
lands  still  in  dis|)ute.  St.  Paul,  M.  &*  M. 
R.  Co.  v.  Northern  Pac.  R.  Co.,  49  /Vv/.  Rep. 
306,  4  I/.  S.  App.  149,  I  C.  C.  A.  246.— 
Fui.i.o\VEU  IN  Southern  Minn.  R.  Exten- 
sion Co.  V.  St.  Paul  <S  S.  C.  R.  Co.,  55  Fed. 
Rep.  690. 

2.  lrr»i>Hi'itl>l<'  iiU'iry- —  (0  General 
rules. — A  preliminary  injunction  to  stay  the 
progress  of  a  public  work  will  not  be  allowed 
unless  the  act  threatened  to  be  done  wilt 
cause  irreparable  injury.  Jiooraein  v.  Xorth 
Hudson  County  R.  Co.,  40  ^V.  /.  Eq.  557, 
5  .-///.  Rep.  106;  ajfit  mtiit;  39  .X.J.  Eq.  465. — 
Foi.i.nwi.NC.  Citizens  Coach  Co.  v.  Camden 
Morse  R.  Co.,  29  N.  J.  Eq.  299. 

It  is  not  competent  for  a  chancery  court 
to  award  an  injunction  to  slay  the  proceed- 
ings  of  the  company  in  the  prosecution  of 
its  works  of  any  kind,  unless  it  be  manifest 
both  that  it  is  transcending  the  authority 
given  by  its  charter,  and  that  the  interposi- 
tion of  the  court  is  necessary  to  prevent 
injury  that  cannot  be  adequately  compen- 
sated in  damages.  The  two  circumstances 
must  <:oncur  to  warrant  a  court  in  awarding 
such  i)rocess.  James  River  &^  K.  Co.  v. 
Anderson,  12  Leii^/i  ( V'a.)  278.  — F()I,I,(>\VIN(! 
Tuckah'ic  Canal  Co.  7'.  Tiickahoe  &  J.  R. 
R.  Co.,  It  Leigh  ^i.—NorJolU-  &-  W.  R.  Co. 
v.  Sinoot,  81    I'a.  495. 

Nothing  short  of  the  threatened  destruc- 
tion of  property  of  great  value,  by  acts  of 
wanton  lawlessness,  inflicting  injuries  which 
must  result  in  irrc,>arable  damage,  will  jus- 
tify the  grantini;  o'  an  injunction  staying  an 
important  pui)lic  work,  /hdj^r  v.  Pennsyl- 
Tanio  R.  Co..  36  Ant.  &*  Eni^.  R.  Cas.  180, 
43  X.  J.  Eq.  3!;i.  10  Cent.  Rep.  (i\%,  11 
////.  Rep.  751;  ajfiniieii  in  .\  5  A'.  /.  Eq.  366. 

If  the  damage  is  irrep.'inihle.  it  pr('sents  a 
state  of  case  where  tiur  partv.  in  the  sense 
of  section  723  Rev.  St.  of  the  I'nited  States, 
does  not  h;ive  ;i  plain.  ;ideqiiate,  :infi  com- 
pleti-  remedy  ;it  huv  ;  for  if  lie  haS  such 
remedy,  the  damage  is  not  irreparable. 
P.tynr  v.  Eiinsos  &"  /I.  V.  A'.  Co.,  47  /tin.  A» 
/:'7;',  A'.  Cos.  :2s,  46  /•',■,/.  R,p.  546.  -Foi.- 
l.owi.vc;  ("om.  :■  Pittsbms;!!  .S:  C  R.  Co..  24 
Pa.  St.  \i,').  Northern  P.ic.  R.  Co.  t.  .St. 
Paui.M.*  M  R  Co..  r  McCnry  iV .  S.)302. 
3  Fed    Rep  :"o:. 

A    nu're  allegation   of  irreparable   injury 
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will  not  sufTicc  to  warrant  an  injunction  ; 
but  if  this  be  the  only  ground  for  asking  the 
injunction,  the  facts  must  appear  on  wJiich 
the  allegation  of  irreparable  injury  is  predi- 
cated,  in  order  that  the  court  may  be  satis- 
fied as  l(j  tlie  nature  of  the  injury,  //ii/r  v. 
/'o/nt  PUautnt  <5-  O.  A".  A".  Co.,  2.0  Am.  ^ 
F.ii^'.  A'.  Ciis.  162,  23  If.  I 'a.  454, 

Where  there  is  no  irreparable  injury  al- 
leged l)cyond  a  general  averment  of  a  breach 
of  contract,  a  court  of  e<|uity  will  not  inter- 
fere, ll'eslcrn  Union  Tel.  Co.  v.  I'hiLuiel- 
phiii  ^  A'.  A".  Co.,  y  /'////<i.  (/',».)  4<>4. 

Where  the  evidence  shows  that  the 
awarding  of  a  temporary  injunction  cannot 
result  in  injury  to  the  defendant,  but  that 
the  refusing  of  it  muy  result  in  great  injury 
to  plaiiitilT,  it  should  be  allowed.  I'lillan 
v.  Cincinnati  ilj-  C.    A.  I..    A".    Co.,  4  lUis. 

There  was  n«*  abuse  of  (li>ciction  in 
granting  an  inteilocutory  injunction  re- 
straining proceedings  f(jr  condemning  land 
for  railroad  piirp(;ses  on  another  railroad 
company's  right  of  way,  where  the  grounils 
alleged  for  such  relief  were  that  the  act  in- 
coi  ()orating  <lefeiidant  company  was  uncon- 
stitutional, that  the  lands  were  not  needed 
by  defendant,  but  already  needed  and  used 
by  plaintifT,  and  tint  the  |)laiiitilT  would 
sutler  irreparable  damages,  etc.  llokc  v. 
Georgia  li.  ^  li.  Co.,  Sy  Ga.  215,  15  N.  A". 
Kep.   124. 

The  jurisdiction  of  chancery  has  been  so 
e.\tended  as  to  grant  relief  to  prevent  the 
deprivation  of  rights  connected  with  real 
estate — as  the  right  to  easements  and  the 
like— |Mjssibly  upon  the  ground  that  such 
injuries  are  irreparable,  and  cannot  be  fully 
compensated  for  by  damages  recoverable  in 
ail  action  at  law.  Swan  v.  Hut  lin[^lon,  C. 
R.  &*  N.  A'.  Co.,  72  /(W(i  fijo,  34  A'.  W.  Kip. 

457. 

To  justify  allowance  of  a  prelimin.iry  in- 
junction to  prevent  laying  an  oil  pipe  a(  loss 
the  railway  track  at  a  bridge,  there  must 
be  shown  irreparable  injury,  eiilur  from 
leakage  of  the  oil  to  br  transi)orteil,  which 
is  highly  iiillammablc,  or  iiiterfcicnc  e  with 
thcelrvalion  of  the  bridge,  if  (omplainaiits 
desire  to  raise  it.  Central  A'.  Co.  v.  .^'/,in<l- 
ar,i  Oil  Co.,  I  Am.  i5-  /•.//(,'.  A'.  C<».t.  j6,  ly  X. 
J.  h.ij.  127.-  Ri:\ii  \viN(;  Citizens  Coacli  Co. 
V.  CanidjMi  llorsc  R.  (.'0.,  2fj  N.  |    IC<|.  j^y. 

The  fad  that  one  railro.id  occiipies  laiul 
which  is  :'.aimed  by  another  road  as  its 
right  of  way  is  not  in  itself  an  irreparaiiie 
5  D.  R.  D.— 71- 


tort  which  will  justify  restraining  the  de- 
fendant from  using  the  land  until  the  ipies- 
tion  of  title  can  be  tried,  es|M:cially  when 
it  is  not  alleged  that  the  defendant  is  in- 
S(jlvent,  and  where  it  iippears  that  there  is 
room  on  the  disjiuted  territory  for  the  con- 
struction of  both  riiads.  Raleigh  &>  W. 
li.  Co.  v.  Glenilon  &^  G.  .U,  6^  M.  Co.,  112 
i\'.  Car.  661,  17  .v.  A'.  J\ep.  77,  Fui.i.owi.Nd 
Durham  ;•.  Richmond  &  I).  R.  Co.,  104  N. 
Car.  261. 

(2)  tllii.strations.-~\  procee<ling  was  com- 
menced in  a  Slate  court  against  a  company, 
growing  out  of  the  grading  of  a  street.  The 
company  tiled  a  petition  fora  removal  of  the 
proceeding  to  a  United  Stales  circuit  court, 
but  the  state  court  decided  against  the 
company's  lighl  to  a  removal,  and  rendered 
judgment,  which  wasallirmed  by  the  higlust 
court  of  the  stale,  and  a  writ  of  error  taken 
therefrom  to  the  supremo  court  of  the 
United  States.  Pending  such  writ  of  error 
a  bill  was  tiled  in  the  federal  circuit  court 
for  an  injunction  to  restrain  the  enforce- 
ment of  the  judgment  of  the  state  court. 
It  a|)peared  that  the  writ  of  error  acted  also 
as  a  supersedeas,  and  that  the  same  (|ues- 
ticns  growing  out  of  the  right  to  an  injunc- 
tion must  be  determined  by  the  su|>remi; 
court  on  the  writ  of  ernjr.  Ilelil,  that  a 
preliminary  injunction  should  be  refused, 
where  there  does  not  seem  to  be  present 
dangerof  injury  to  the  company.  Xe:v  \'or/: 
&•  X.  li.  A'.  Co.  v.  W'ootlriijj',  ^2  l\tl.  Rep. 
46a. 

Where  the  members  of  an  organization 
of  hjcomotive  engineers  have  a  rule  th.it 
whenever  any  of  their  comrades  leave  the 
employ  of  one  railroad  com|)any  because  the 
terms  of  employment  .ire  uiusatisfactory  the 
members  employed  by  compatiiis  operating 
connei  ting  lines  will  intlict  an  injury  on  the 
first  company  l,y  preventing  it.  so  far  as 
possible,  from  doing  any  business  as  a  com- 
mon c.irrier,  irivoixini'  th»!  interchange  of 
freight,  ami  tlireateii  to  refui  e  to  handle  the 
freight  of  an  olfending  (.dinp.niy.  and  it  nec- 
essary to  (jiiit  the  service  to  avoid  handling 
it,  a  court  of  e<piily  will  enjoin  the  chief 
executive  ollicer  of  such  organization  from 
issuing  or  continuing  to  enforce  such  rule 
or  order,  and  from  in  any  way  endeavoring 
to  persuaile  the  em|)loyes  of  connecting 
roads  no*  to  extend  equal  f.icilities  for  the 
interchange  of  tiallic.  Toledo,  A.  /■!.  ijr'  A'. 
,1A  A'.  Co.  v.  PenmylTania  Co.,  53  -  /w.  i!~  Fng. 
A'.  Cii.\.  307,  54  AV./.  A'ep.  73O.~Fi)l.i.(>wiN0 
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Cliicagu,  B.  &  Q  R.  Co.  v.  Burlington.  C. 
R.  &  N.  R.  Co.,  34  Fed.  Rep.  481 ;  Cue  v. 
Louisville  &  N.  R.  Co..  3  Fed.  Rc|>.  775. 

A  court  of  c({uity  will  not  enjoin  an  of- 
fense nKainst  the  public  ut  the  instance  of 
an  individual,  unlesH  he  sutlers  some  private, 
direct,  and  material  damage  beyond  the  pub- 
lic at  hxTgc,  as  well  as  damage  otherwise  ir- 
reparable. Mere  diminution  of  tlie  value 
of  his  property  by  a  nuisance,  such  as  laying' 
a  railroad  in  a  street,  without  irn-parable 
mischief,  will  not  furnish  a  foundation  for 
equitable  relief.  So  helii,  where  relators  in 
a  bill  fded  by  the  attorney-general  to  re- 
strain a  railroad  only  charged  that  the  lay- 
ing of  another  track  in  the  street  would 
have  the  clTcct  of  depreciating  tlie  value  of 
their  property,  and  cause  them  annoyance 
from  the  running  of  trains,  .ind  endanger 
their  buildings,  and  cause  Uu  in  irreparable 
injury  by  narrowing  the  stri'«!l.  Morris  is* 
E.  K.  Co.  V.  /'riiiliirii,  20  N.J.  Eq.  sp. 

PlaiiitilT  and  defendant  l)oih  derived  title 
from  the  city  of  New  York  t<  certain  lands 
under  water  on  the  west  side  of  tiie  city, 
the  plaintiff's  title  being  to  a  |)ier  at  the 
foot  of  a  street,  subject  to  the  right  of  the 
city  to  fdl  up  the  dock  so  as  to  iMit  oil  ac- 
cess to  the  pier,  defendant  acepiiring  title 
to  adjoining  property.  Defendant,  under 
authority  from  the  city,  began  to  fill  the 
dock  so  as  to  cut  of!  plaintilT  from  one  side 
of  his  pier.  //<■/</,  that  plaintilT  was  enti- 
tled to  an  injunction  to  restrain  defendant 
from  making  the  fill.  Kuiikcrhoikir  Ice  Co. 
V.  Eorly'Sicond  St.  &*  G.  S.  /•'.  A'.  Co.,  \(ij. 
&*  S.  (,V.   V.)  489,  65  //,<;.'.  /v.  210. 

:\.  Multiplicity  of  Niiits.  —  Where  a 
state  board  of  railroad  commissioners  has 
prepared  a  schedule  of  rates,  anfl  advertised 
that  it  would  put  it  in  force  on  a  certain 
date,  the  rule  that  allows  a  court  of  ecpiity 
to  grant  an  injunction  to  prevent  a  multi- 
plicity of  suits  gives  it  power  to  award  an 
injunction  before  the  expiration  of  the  time 
for  putting  the  schedule  in  force.  C/iicaxo 
&*  N.  IV.  A".  Co.  V.  l>,y.  35  E,-<{.  hvp.  866.  1 
L.  A'.  A.  744.  2  /;//.  Com.  Ju'p.  325. 

If  such  a  schedule  would  probably  have 
the  effect  of  destroying  all  dividends  from 
the  operation  of  the  ro.id,  if  put  in  force,  a 
preliminary  injunction  should  issue,  espe- 
cially where  the  statute  allows  shippers  to 
recover  treble  damages  for  an  overcharge. 
Chicai^o  Sm  N.  W.  R.  Co.  v.  Dcy,  35  /Vv/. 
Rtp.  866,  I  L.  R.  A.  744.  2  /«/.  Com.  Rep. 
325- 


Where  a  bill  fded  by  a  company  shows  that 
a  regular  shipper  of  lumber  claims  an  over- 
charge thereon,  and  that  the  state  law  allows 
him  to  bring  a  separate  suit  before  a  justice 
of  the  peace  on  every  shipment,  the  com- 
pany may  restrain  the  prosecution  of  such 
suits  on  the  ground  that  it  has  no  a<le(piate 
renu'dy  at  law.  Te.xas  ij*  I'.  R.  Co.  v.  Euli- 
mail,  54  /•■<•</.  A'r/,  547.  4  C.  C.  A.  503.— 
Foi.l.owiNd  (ialveston,  II.  k  S.  A.  R.  Co. 
V.  Dowe,  70  Tex.  5,  7  S.  W.  Rej).  368. 

In  such  case,  where  the  bill  alleges  that 
the  company's  rates  are  necessary  and  just, 
and  that  it  has  a  good  defense  Ui  the  vari- 
ous actions  which  defendant,  as  a  shipper, 
might  institute  in  the  state  courts,  it  is  suf- 
ticit!nt  on  demurrer,  except  as  to  sucli  ac- 
tions as  have  aheady  been  brought,  and 
presents  an  issue  of  fact  which  must  be 
determined  by  the  proofs.  Texits  &^  J\  A'. 
Co.  v.  h'iih»hui,  54  /■'<•(/.  Rif>.  547,  4  C.  C.  .1. 
503.  -I'oi.i.owiNC.  (ialveston,  M.  Ar  S.  A.  R. 
Co.  .-'.  Dowe.  70  Tex.  5.  7  S.  VV.  Rep.  36S. 

Where  a  bill  tiled  by  an  insolvent  rail- 
road corporation  shows  that  the  road  ex- 
tends through  seveial  states,  and  that  a 
small  portion  of  it  in  one  state  is  advertised 
for  sale  to  satisfy  the  debts  of  sundry  judg- 
ment creditors,  an  injunction  is  properly 
issued  to  prevent  a  multiplicity  of  suits,  as 
well  as  to  prevent  irreparable  injury  to  the 
creditors  of  the  company  in  selling  the  road 
|»iecemeal.     Xohle  v  A/a/'ama,  43  Oa.  466, 

Where  a  company  is  authorized  to  lay  a 
branch  track  on  a  city  street,  a  court  of 
e<{uity  has  jurisdiction  to  grant  an  injunc- 
tion to  restr.iin  a  multiplicity  f)f  suits  by 
abutting  jiroperty  owners  who  claim  dam- 
ages by  reason  of  certain  cuts  and  embank- 
ments which  will  be  made  along  the  street, 
and  for  the  soot  and  cinders  that  will  In- 
thrown  oil  by  the  engines.  C«/'.w  v.  S/oni 
A/outi/ii/'fi  G.  &*  R.  Co.,  67  Gil.  215. 

Where  a  company  may  sue  in  damages 
for  an  injury  to  its  highway,  it  may  go  into 
equity  to  prevent  the  injury  when  it  is  con- 
stantlv  recurring.  Grvenup  County  v.  Mays- 
viUf  &-  li.  S.  R.  Co.,  88  A>.  6S().  11  .S".  W. 
R,f.  774- 

An  injunction  may  be  awarded  at  the 
suit  of  the  corporation  alone — at  all  events 
in  the  absence  of  a  demurrer  in  the  trial 
court  for  a  defect  of  parties— when  the  cor 
por.ition  is  threatened  with  a  multiplicity 
of  vexatious  garnishment  proceedings.  U'ti- 
htsh  ll'eslern  R.  Co.  v.  Siefert,  41  Mo.  App 
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Where  a  hill  for  un  injunction  shows  that 
defendants  have  hrou^hl  seventy-seven  ac- 
tions against  a  company  to  recover  certain 
penullies  fur  running  cars  without  a  license, 
ill  violation  of  a  city  urdinaiice,  an  injunc- 
tion should  be  issued  to  restrain  all  hut  one 
acti<jn  until  thai  one  is  prosecuted  to  final 
judj{mt-'"l-  I'hirtl Ave.  ti,  L'o.s.  Mayor,  ili., 
of  X.  v.,  54  A'.  Y.  159.— Ai'l'kiiVKIi  IN  Gal- 
veston, H.  A  S.  A.  R.  Co.  V.  Dowe,  70  Tex. 
5,  7  S.  VV.  Rep.  368. 

Although  the  generiil  rule  is  that  an  in- 
junction will  not  he  granted  to  restrain  a 
mere  trespass,  without  special  e(|uital)!e 
features  in  the  case,  it  is  weil  settled  that 
such  equitable  features  exist  when  there  is 
vexation  from  repeated  or  continued  tres- 
pass in  the  nature  of  a  nuisance,  or  when 
the  wrongful  acts,  continued  or  threatened 
to  he  continued,  might  become  the  louiida- 
tioii  of  adverse  rights,  and  would  occasion  a 
multiplicity  of  suits  to  recover  riamages. 
Jolnison  V.  Kochcatft .  13  //////  (iV.  V.)  285.  — 
AlM'l.vlNc;  Mohawk  jSt  II.  R.  U.  Co.  v. 
Arlcher,  6  Paige  (N.  Y.)  83;  Williams  v. 
New  York  C.  R.  Co..  16  N.  Y.  97. 

To  authori/.e  an  injunction  to  prevent  the 
operation  of  an  elevated  railway  in  the 
street,  on  the  ground  of  preventing  a  mul- 
tiplicity of  suits,  it  must  he  alleged  and 
proved  that  a  number  of  suits  are  pending 
or  expected.     Pitrdy  v.  Mitiiltnttan  ICl.  A'. 

Co..  36  A',  y.  s.  a:  43, 13  A',  y.  sn/>p.  295.— 

(JtJoTiNii  Troy  &  M.  R.  Co.  v.  Hoston.  H. 
T.  A  W.  R.  Co.,  86  N.  Y.  io7.-yu()TKi)  IN 
Uriish  V.  Manhattan  R.  Co.,  44  N.  Y.  S.  R. 
Ill,  17  N.  Y.  Supp.  540. 

Where  one  party  holds  several  claims 
against  another,  growing  out  of  the  same  or 
similar  transactions,  and  depending  for  their 
determination  upon  the  same  ipiestions  of 
law  and  fact,  equity  will  enjoin  separate 
suits  upon  the  demands,  provided  one  suit 
has  been  tried  and  «leterinined  in  favor  of 
the  complainiint  in  the  bill ;  but  this  rule 
docs  not  apply  where  the  action  was  brought 
in  a  justice's  court,  where  by  rc.ison  of  the 
amount  in  controversy  there  can  be  no  ap- 
peal from  his  decision.  Galveston,  //.  &*  S. 
A.  A'.  Co.  V.  Dou'i;  70  T.x.  5,  7  S.  IV.  Rep. 
368. —Al'i'KoviNc;  Third  Ave.  R.  Co.  v. 
Mayor,  etc.,  of  N.  Y.,  54  N.  Y.  159. 

To  give  a  court  of  equity  jurisdiction  to 
enjoin  the  |)rosecution  of  actions  at  law  to 
prevent  a  multiplicity  of  suits,  there  must 
be  a  right  alTocting  manv  persons.  If  the 
right    is    disputed    between    two    persons 


only,  not  (or  themselves  and  all  others  in 
interest,  but  for  themselves  alone,  the  bill 
will  not  lie,  unless  the  complainant's  right 
has  been  established  at  law.  C/iiiat^o,  H, 
tl»-  n.  A'.  Co.  v.  OUau-a,  148  ///.  397,  36  .\.  E. 
AV/.  85 ;  aJfiriniHii  47  ///.  ////.  73. 

Where  a  number  of  independent  prop- 
erty  owners  have  brought  separate  actions 
at  law  to  recover  damages  of  a  railroad 
company  for  the  burning  of  their  prop- 
erly, it  cannot  enjoin  tlu-iii  in  equity  on 
the  ground  of  preventing  a  multiplicity  of 
suits,  although  the  burning  of  all  resulted 
from  the  same  alleged  negligent  act.aiifl  aH 
the  actions  involve  the  same  question  of 
law  and  fart.  Trilulte  v,  Ulinoh  C.  A'.  Co., 
70  J//.V.V.  182,  13  .SV;.  AV/.  32. 

Where  several  plaintiffs  brought  dilTcrcnt 
suits  at  law  against  tme  defendant,  some  for 
diminishing  their  supply  of  water,  :ind  an- 
other for  backing  water  on  his  mill  wheel 
—  held,  that  no  ground  for  interference  to 
prevent  a  multiplicity  of  suits  was  sliowii, 
although  the  alleged  injuries  were  done  in 
the  use  by  the  defendant  of  (jiie  stream. 
Lehigh  Valley  A'.  Co.  v.  Mt  Farlaii,  30  A'.  J. 
Ju/.  135;  riTer.uii  in  31  X.J.  h'.i/.  'joC\. 

A  railroad  ci>iitractor  issued  tiiiu'  checks 
to  his  laborers  for  small  amounts,  which 
were  negotiated,  and  a  number  of  them  be- 
came the  property  of  defendant,  most  of  them 
being  for  less  than  $20.  The  railw.iy  c^m 
pany  tiled  a  bill  for  an  injunction,  alleging 
that  defendant  had  brought  se|>arate  suits  on 
similar  claims,  and  that  it  was  liable  an 
none  of  them  ;  that  the  justice  of  the  peace 
refused  to  consolidate  the  suits,  and  if  con- 
solidated the  amount  would  be  above  his 
jurisdiction,  but  separate  judgments  were 
rentlered  i-^ainst  the  com|)any,an(l  that  the 
defendant  was  threatening  to  biing  separate 
suits  again  Ifelii,  that  an  injunction  to  re- 
strain the  multiplicity  of  suits,  which  sii-med 
to  bi;  for  the  purpose  of  vexing  ami  li.irass- 
ing  the  company,  was  the  proper  renuMiy. 
Gah'eaton,  H.  &*  i>.  A.  A'.  Co.  v.  Drnve,  70 
Tex.  s,  7  ^-  "'•  AV/.  368. 

When  a  company  by  consent  of  a  town 
council  is  building  its  road  through  the 
streets  of  a  town,  and  the  owner  of  an  ad- 
joining lot  seeks  an  injunction  till  a  court 
of  equity  ascertain  the  damages  he  will  sus- 
tain, giving  as  a  reason  for  such  injunction 
that  the  court  of  common  law  will  furnish 
no  adequate  remedy,  as  the  plaintiff  would 
have  to  bring  reprated  suits  10  recover  for  the 
damages  he  might  sustain,  as  he  would  re- 
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cover  in  any  one  suit  only  the  damages  which 
he  might  have  sustained  prior  to  the  insti- 
tution of  such  suit,  and  on  its  termination 
would  have  to  bring  a  like  suit  for  his  dam- 
ages subsequently  sustained,  and  so  on  for 
an  indefinite  period,  this  reason  furnishes 
no  ground  for  the  interposition  of  a  court 
of  equity,  as  all  damages  of  a  permanent 
character  may  be  recovered  in  such  case  in 
the  first  suit  at  law ;  and  there  is  not  only 
no  necessity  for  such  rep::ated  suits  at  law, 
but  after  such  first  suit,  in  which  the  entire 
damages  are  recovered,  ro  cecond  suit  could 
be  brought,  except  U  -e.  'ver  damages 
which  did  not  necessaiily  result  from  the 
building  and  proper  use  by  the  company  of 
its  track  in  such  sti .  _l.  .a  second  suit 
could  only  be  brought  for  t  r°less  run- 

ning of  cars  in  <uch  strov  ,  f.r  for  other 
wrongs  done  by  the  company,  r.r.t  including 
the  injury  necessarily  resulting  from  the 
running  of  its  cars  in  such  street,  which  is 
the  right  of  the  company.  Smith  v.  Point 
Pleasant  &*  O.  R.  R.  Co.,  20  Am.  6-  Eng. 
R.  Cas.  1 60,  23  W.   Va.  451. 

4.  When  the  wi  it  will  be  refused, 
geucrally.  —  It  is  the  general  rule  tliat 
when  the  equity  of  the  complainant  is  dis- 
proved by  the  answer  and  affidavits,  a  pre- 
liminary injunction  is  not  proper.  Citizens 
Coach  Co.  V.  Camdm  Horse  R.  Co.,  29  N.  J. 
Eg.  299;  reversing  28  A^.J.  Eg.  145. 

A  wrong  which  is  a  mere  technical  in- 
vasion of  complainant's  rights,  and  does 
not  threaten  serious  injury,  will  not  lay  a 
ground  for  a  preliminary  injunction.  M'ake- 
man  v.  Ne7u  York,  L.  E.  &-  IV.  R.  Co.,  10 
Am,  (S»  Eng.  R.  Cas.  34J,  35  X. /.  Eg.  496. 

A  preliminary  injunction  which  cannot 
be  granted  without  dissenting  from  the 
opinion  of  one  of  the  other  courts  of  com- 
mon pleas  will  ordinarily  be  refused.  Gyger 
V.  Philadelphia  City  Pass.  R.  Co.,  17  Phila. 
(Pa.)  86. — Reviewing  Shipley  v.  Continen- 
tal R.  Co.,  13  Phila.  128. 

A  preliminary  injunction  cannot  be  used 
to  take  property  out  of  the  possession  of 
one  party  and  put  it  into  the  possession  of 
another.  Gtimmere  v.  Lehigh  Valley  R. 
Co.,  I  Pa.  Dist.  5S5.  New  Orleans  &>  N. 
E.  R.  Co.  v.  Mississippi,  T.  &'  L.  R.  Co.,  36 
La.  Ann.  561. 

An  injunction  should  not  be  granted  for 
an  act  done  and  completed,  though  con- 
trary to  law,  unless  under  peculiar  circum- 
stances. Chesapeake  &-  O.  R,  Co.  v.  Ration, 
5  W.  Va.  234. 


A  schedule  of  freight  rates  fixed  by  a 
railroad  commission,  and  about  to  be  put 
in  force,  will  not  be  enjoined,  at  the  suit  of 
the  company,  on  the  ground  that  the  rate 
is  so  low  that  it  will  not  leave  the  company 
any  profits,  where  the  evidence  shows  that 
only  a  small  part  of  the  local  traffic  may  be 
affected  by  the  rate,  and  the  evidence  is 
conflicting  as  to  whether  the  rate  would  re- 
quire the  road  to  be  operated  at  a  loss;  but 
if  subsequent  experience  develops  that  the 
rate  leaves  no  dividends,  the  injunction 
may  be  awarded.  Chicago,  B.  &^  Q.  R.  Co. 
v.  Z)ey,  38  Pea'.  Rep.  656, 

Where  a  railroad  company  is  sued  in  a 
justice's  court,  and  the  summons  is  served 
properly,  equity  will  not  enjoin  the  collec- 
tion of  a  judgment  against  the  company  on 
the  ground  that  the  return  on  the  summons 
was  not  properly  made.  Peoria,  D.  &>  E. 
R.  Co.  V.  Duggan,  32  ///.  App.  35 1 . 

The  supreme  court  has  no  power  to  re- 
strain a  railroad  company  from  occupying 
and  using  land  sought  to  be  condemned  for 
a  right  of  way,  pending  proceedings  by  cer- 
tiorari to  review  the  condemnation  pro- 
ceedings. Traverse  City,  K.  &'  G.  R.  Co.  v. 
Seymour,  Si  Mich.  378,  45  A'.  W.  Rep.  826. 

One  railroad  company  cannot  obtain  an 
injunction  to  restrain  another  from  grading 
and  laying  down  its  track  through  a  gap 
where  the  complainant's  route  has  also 
been  surveyed,  and  to  which  it  has  an  al- 
leged prior  right,  when  it  appears  that  the 
work  of  construction  on  complainant's  line 
has  not  reached  the  locality,  and  probably 
will  not  reach  it  for  a  long  time  to  come, 
and  it  appears  that  no  irreparable  injury 
will  follow  from  a  failure  to  grant  the  in- 
junction. Western  N.  C.  R.  Co.  v.  Georgia 
&>  N.  C.  R.  Co.,  17  Aw.  d-x  Eftg.  R.  Cas.  28, 
88  N.  Car.  79. 

The  court  of  chancery,  in  the  exercise  of 
its  discretion  with  reference  to  the  interests 
of  the  public,  will  withhold  its  interference 
when  called  upon  by  either  party  to  act  in 
aid  of  an  agreement  attempting  to  carry 
into  effect  without  the  intervention  of  par- 
liament what  cannot  be  lawfully  done  ex- 
cept by  parliament.  Great  Northern  R.  Co. 
v.  Eastern  Counties  R.  Co.,  31  L,  J.  Ch.  837, 
I  Ry.  <£~  C.  T.  Cas.  19. 

Several  railroad  companies  entered  into 
an  agreement  with  a  car  company,  giving  it 
the  exclusive  right  for  fifteen  years  to  fur- 
nish them  with  sleeping  and  drawing-room 
cars,  with  certain  conditions  as  to  the  divi- 
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sion  of  profits,  keeping  the  accounts,  etc. 
The  defendant  company  never  acted  upon 
the  contract,  and  was  excluded  from  all 
benefit  thereunder  by  the  joint  action  of  the 
car  company  and  the  other  railroads.  Hclii, 
that  a  prehminary  injunction  should  not 
issue  to  prevent  the  defendant  company 
from  entering  into  another  similar  con- 
tract with  another  car  company.  Pullinan 
Palace  Car  Co.  v.  Missouri,  K.  &^  T.  R.  Co., 
55  Fed.  Rep.  13S. 

5.  Cases  of  doubt. — Where  a  doubt  as 
to  the  right  to  an  injunction  exists  in  the 
mind  of  the  court,  the  prayer  of  the  com- 
plainant will  not  be  granted.  Cooper  v.  Sec- 
ond 6-  T.  St.  Pass.  R.  Co.,  3  Phila.  (Pa.) 
262.— Following  Moore  v.  Green  &  C.  St. 
Pass.  R.  Co.,  3  Phila.  210. 

Where  a  court  is  asked  to  restrain  the 
erection  of  a  railroad  bridge  on  the  ground 
that  it  will  be  an  obstruction  to  navigation, 
and  the  testimony  offered  is  so  clearly 
balanced  as  n(;t  to  incline  the  scale  on 
either  side,  an  injunction  should  be  refused. 
II 'oris  V.  Junction  R.  Co.,  5  McLean  {U.  S.) 
425. 

A  preliminary  injunction  is  never  granted 
unless  the  act  threatened  to  be  done  will 
inflict  an  irreparable  injury  on  the  com- 
plainant; nor  will  the  writ  be  issued  where 
the  right  of  the  complainant  depends  on  an 
unsettled  question  of  law.  Citizens  Coach 
Co.  V.  Camden  Horse  R.  Co.,  29  N.  J.  Eq. 
299;  re^icrsivg  2%  N.J.Eq.  145. — Followed 
IN  IBooraem  v.  North  Hudson  County  R. 
Co.,  40  N.  J.  Eq.  557.  Reviewed  in  Cen- 
tral R.  Co.  V.  Standard  Oil  Co.,  i  Am.  & 
Eng.  R.  Cas.  36,  33  N.  J.  Eq.  127;  Muir 
V.  Howell,  37  N.  J.  Eq.  39 — Long  Branch 
Co/n'rs  V.  IFest  End  R.  Co.,  29  N.  J.  Eq. 
566.  Nationiil  Docks  R.  Co.  v.  Centra/  R. 
Co.,  32  iV. /.  Eq.  755;  reversing  31  A^.  J. 
^9- MS- — Distinguishing  Flower  7/.  Lon- 
don, B.  &  S.  C.  R.  Co.,  II  Jur.  N.  S.  406; 
Delaware,  L.  &  W.  R.  Co.  z/.  Erie  R.  Co., 
21  N.  J.  Eq.  299.  Reviewing  Stockton 
&  D.  R.  Co.  v.  Brown,  9  H.  L.  Cas.  246.— 
Dchnuarc,  L.  &^  IV.  R.  Co.  v.  Central  S. 
V.  (S-  T.  Co.,  43  xY.  J.  Eq.  77,  10  Atl.  Rep. 
602. 

A  complainant,  to  entitle  himself  to  a 
preliminary  injunction  to  protect  a  right 
which  he  claims  in  land,  must  show  that  on 
the  undisputed  facts  of  his  case,  and  ac- 
cording to  theest;'li'i  ^I'orl  law  of  the  state,  he 
possesses  the  right  \v..i.  li  he  claims.    Dodge 


Cas.  iSo,  43  A'.  J.  Eg.  351,  10  Cnt.  Aep.Gjs,. 
II  Atl.  Rep.  751  ;  affirmed  in  ^i  A'.  J.  Eq. 
366,  19  Atl.  Rep.  622. 

In  a  suit  by  one  railroad  to  enjoin  an- 
other from  the  use  of  streets  over  which  it 
claims  an  exclusive  right  to  run  its  road, 
depending  upon  rhe  performance  of  condi- 
tions annexed  to  such  right,  when  the  evi- 
dence of  the  performance  of  such  condi- 
tions is  conflicting,  the  court  will  not  grant 
an  injunction  until  final  hearing.  Savan- 
nah, S.  &^  S.  R.  Co.  V.  Coast  Line  R.  Co.,  49 
Ga.  202. 

A  preliminary  injunction  will  not  be 
granted  on  a  bill  to  restrain  a  railroad  com- 
pany from  interfering  with  a  street  railway 
company  constructing  a  crossing  over  tht 
railroad,  in  a  case  in  which  the  plaintiff'.- 
lawful  corijorate  existence  is  attacked,  and 
in  which  its  authority  to  build  its  railroad 
is  denied,  and  in  which  the  facts  are  in  con- 
troversy. Lebanon  <&-»  J/.  St.  R.  Co.  v. 
Philadelphia  <S«  R.  R.  Co.,  2  Pa.Dist.  835.— 
Quoting  Minnig's  Appeal,  82  Pa.  St.  375. 

6.  Where  title  is  iu  disimte.*  — 
Though  a  railroad  company  may  persist  in 
maintaining  a  wooden  depot  in  violation  of 
a  city's  fire  ordinances,  and  in  violation  of 
a  permit  allowing  such  depot  to  be  erected, 
yet  the  city  may  be  enjoined  when  pro- 
ceeding to  demolish  the  building  without 
due  process  of  law.  But  where  a  part  of 
the  land  on  which  the  depot  is  erected  is  in 
dispute,  the  city  claiming  it  as  a  part  of  a 
street,  an  injunction  should  not  be  awarded 
restraining  the  city  from  interfering  w-ith 
the  company  in  erecting  a  new  depot  on  the 
site  of  ti  c  old  one  pending  suit.  In  such 
case  the  njunction  should  simply  preserve 
the  siat'..<;  quo  during  the  pendency  of  the 
litigation,  and  should  give  neither  party 
any  advantage  in  the  alteration  of  tlie 
property,  so  long  as  the  title  to  the  land  is 
in  dispute.  A'orthern  Pac.  R.  Co,  v.  Spo- 
kane, $2  Fed.  Rep.  428. 

An  injunction  against  a  party  holding  his 
own  possession  of  land  is  equivalent  to 
turning  him  out  of  possession,  and  utterly 
illegal  before  final  decree,  Toledo,  A.  A. 
&•  A'.  M.  n.  Co.  V.  Detroit,  L.  <£-  A'.  R.  Co., 
61  .Uich.  9,  27  A'.   IV.  Rep.  715. 

.^11  injunction  will  not  issue  where  the 
!'.I;t  of  the  complainant  which  it  is  de- 
si;,':icd  to  protect  depends  upon  a  disputed 

'''  Enjoininjx  interference  with  construction  of 
railroad  where  title  to  the  land  is  in  doubt,  see 


V.  Pennsylvania  R.  Co.,  36  Am.  &»  Eng.  R.      46  Am.  .S:  Eng.  R.  Cas.  580,  id'sir. 
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question  of  law,  about  which  there  may  be 
a  doubt  which  has  not  been  settled  by  the 
courts.  So  whether  the  owner  of  land 
along  the  shore  on  tide  waters  has  any  right 
in  the  shore,  or  the  lands  under  water,  by 
reason  of  adjacency,  or  by  the  provisions  of 
New  Jersey  Wharf  Act  of  March  i8,  1851, 
is  a  disputed  question,  not  settled  by  the 
courts  of  law,  and  an  injunction  will  not  be 
granted  to  protect  the  shore  owners  in  such 
rights.  Sfevens  v.  Paterson  Sf'  N.  R.  Co.,  20 
N.J.Eq.  126.— Distinguishing  Stockliam 
V.  Browning,  18  N.  J.  Eq.  390.  Reviewing 
Morris  &  E.  R.  Co.  v.  Prudden,  20  N.  J. 
Eq.  530;  Thompson  z/.  Paterson  &  H.  R.  R. 
Co.  9  N.  J.  Eq.  526;  Newark  P.  a.  &  F. 
Co.  V.  Elmer,  9  N.  J.  Eq.  754.— Pol :.o wed 
IN  Pratt  V.  Roseland  R.  Co.,  50  N.  J.  Eq. 
150. 

When  the  title  to  the  lands  the  use  of 
which  the  complainants  seek  to  enjoin  is  in 
dispute,  this  court  has  no  jurisdiction.  In 
such  case  an  injunction  is  never  granted  to 
prevent  the  enjoyment  of  the  property  in 
dispute  by  either  party  who  happens  to  be 
in  possession  of  it.  Erie  R.  Co.  v.  Dela- 
ware, L.  <S-  W.  R.  Co.,  21  N.J.  Eq.  283. 

On  a  bill  in  equity  filed  by  a  railroad 
company  to  enjoin  the  defendant  from  the 
erection  of  a  building  within  the  company's 
right  of  way,  the  plaintiff's  title  being  legal 
and  disputed  by  the  defendant,  it  is  error 
to  award  a  preliminary  injunction  until  the 
disputed  right  shall  be  tried  at  law.  Dela- 
ware, L.  &'  IV.  R.  Co.  V.  Newton  Coal  Min. 
Co.,  137  Pa.  St.  314,  21  At  I.  Rep.  171. 

After  a  small  part  of  a  railroad  was  built 
the  contractors  obtained  judgments  and  pro- 
ceeded to  sell  the  road,  and  the  plaintiff 
claimed  title  under  the  purchasers  at  the 
judicial  sale.  After  the  sale  the  original 
directors  made  a  lease  of  the  road  under 
which  defendant  claimed  possession,  but 
neither  party  was  in  actual  possession  of 
the  road.  Held,  that  a  court  would  not  in- 
terfere by  injunction.  St.  Louis,  K.  C.  &^ 
C.  R.  Co.  V.  De7cees,  23  Fed.  Rep.  691. 

7.  Complainant  having;  remedy  at 
law. — (i)  General  rules. — Where  a  federal 
court  in  New  York  is  asked  to  enjoin  the 
conFtruction  of  a  street  railroad,  and  the 
court  has  no  jurisdiction  except  by  reason 
of  the  fact  that  the  plaintiflf  is  a  non-resi- 
dent, and  the  evidence  shows  that  the  track 
is  partially  constructed,  and  that  no  serious 
detriment  is  likely  to  result  from  its  com- 
pletion, and  the  presence  of  the  track  in  its 


unfinished  condition  would  cause  as  much 
injury  during  the  pendency  of  the  action  as 
the  completed  track,  and  serious  inconven- 
ience to  the  public,  the  court  will  refuse  an 
injunction,  where  it  appears  tiiat  plainlilT 
can  obtain  perfect  relief  on  a  final  decree, 
especially  where  the  supreme  court  of  the 
state  has  decided  that  a  street  railroad  is 
not  a  new  servitude,  and  where  the  coui  i  of 
appeals  has  not  passed  upon  the  question. 
Van  Bokelen  v.  Brooklyn  City  R.  Co.,  3 
Blatchf.  {U.  S.)  379. 

Where  a  complaint  shows  that  the  con- 
struction and  maintenance  of  a  railroad  in 
front  of  plaintiff's  premises  will  result  in 
special  injury  to  him— not  a  mere  injury 
which  he  will  sustain  in  common  with  tiie 
public  at  large — his  remedy  is  at  law  for 
damages,  and  not  by  injunction.  Luric  v. 
North  Chicago  City  R.  Co.,  32  Fed.  Rep. 
270. 

Where  a  company  is  proceeding  to  con- 
struct a  railroad  on  a  street,  by  the  author- 
ity of  the   city,  and  an  abutting  property 
owner  files  a  bill  for  equitable  relief,  but 
does  not  apply  for  a  temporary  injunction 
until   after  the   track   is   in  daily  use,  and 
the  evidence   shows   that  the  damage    to 
the  plaintiff  would    not  be   large,  but    the 
restraining  of    the  operation   of    the  road 
might  put  third  parties  to  great  inconven- 
ience,   an    injunction    on    a  final    hearin<4 
should  be  refused,  and  plaintiff  left  to  his 
remedy  at   law   for  damages.      Osborne  v. 
Missouri  Pac.  R.  Co.,  yj  Fed.  Rep.  830;  af- 
firmed in  147  U.  S.  248, 13  Sup.  Ct.  Rep.  299. 
Where  one  company  is  proceeding  to  con 
demn  the  lands  of  another,  and  the  defend- 
ant company  sets  up  facts  by  way  of  cross- 
bill, which  would  he  a  legal  defense  upon 
hearing  on  the  merits,  such  facts  constitnti' 
no  ground  for  enjoining  the  plaintiff  com- 
pany from  entering  upon  the  property.     If 
they  show  that  the  petitioner  has  no  power 
to  condemn  lands,  or  that  they  are  not  nec- 
essary for  the  purposes  named  in  the  peti- 
tion, they  can  be  used  on  the  trial  without 
the  necessity  for  an  injunction.     California 
Pac.  R.  Co.  V.  Central  Pac.  R.  Co.,  47  Cal. 
549,  7  Am.  Ry.  Rep.  536. 

But  in  such  case,  if  the  facts  set  up  in  de- 
fense give  the  defendant  company  a  cause 
of  action  in  equity  to  restrain  the  other 
company*  then  they  must  be  asserted  in  an 
independent  action,  and  not  by  cross-com- 
plaint. California  Pac.  R.  Co.  v.  Central 
Pac.  R.  Co.,  47  Cal.  549,  7  Aw.Ry.Rcp.  536. 
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A  landowner  whose  property  was  taken 
years  ago  for  a  roadway  by  a  railroad  com- 
pany, and  who  has  lately  obtained  judg- 
ment for  damages  according  to  the  charter, 
has,  so  far  as  appears,  an  ample  legal  rem- 
edy either  by  levy  and  sale  or  by  ejectment 
against  another  company  which  has  suc- 
ceeded to  all  the  riglits  and  has  interposed 
a  claim  to  all  the  property  of  the  former 
road.  Reinskart  \.  Savannah  &^  C.  R.  Co.. 
54  (^'i-  579- 

Where  a  municipality  by  ordinance  grants 
to  a  railroad  company  the  right  to  construct 
a  switch  upon  a  street  owned  by  the  muni- 
cipality in  fee,  and  further  grants  to  the 
company  the  right  to  operate  cars  thereon 
either  by  horse  power  or  steam,  a  bill  in 
equity  will  not  lie  by  the  owner  of  property 
abutting  on  said  street  to  restrain  the  com- 
pany from  operating  its  cars  by  steam. 
Chancery  has  no  jurisdiction  in  such  case. 
The  remedy,  if  any,  for  the  injuries  com- 
plained of  is  by  action  at  law.  Mills  v.  Par- 
lin,  14  Am.  d>»  Eng.  R.  Cas.  147,  106  ///.  60. 

The  temporary  interr-  )tion  of  the  busi- 
ness of  a  city  horse  railway  company,  for 
only  three  or  four  days,  by  moving  a  large 
house  along  the  street  lengthwise  with  the 
company's  track,  even  granting  that  the 
company  has  the  exclusive  right  of  way  in 
the  street  for  its  cars,  is  not  a  case  of  irrep- 
arable damage,  or  such  an  injury  but  that 
an  adequate  remedy  exists  at  law.  And  the 
further  fact  that  the  defendant  proposes  to 
mov.;  other  houses  over  the  same  and  other 
streets,  when  employed  to  do  so,  in  view  of 
the  fact  that  such  removals  are  of  rare  oc- 
currence, and  not  likely  to  occur  on  the 
same  street  again  for  many  years,  and  be- 
cause it  would  be  but  a  temporary  interrup- 
tion of  the  company's  franchise,  was  held 
not  to  furnish  sufficient  equitable  ground 
for  decreeing  a  perpetual  injunction.  Ft. 
Clark  Horse  A'.  Co.  v.  Anderson,  108  ///.  64. 
A  court  of  equity  will  not  interfere,  by  in 
junction,  to  restrain  prosecution  against  a 
railroad  for  failing  to  erect  gates  at  cross- 
ings, under  ordinances  of  cities  and  villages, 
even  though  the  ordinances  may  be  void, 
for  the  reason  that  the  party  sued  has  an 
adequate  remedy  at  law.  If  the  ordinance 
is  void,  tiiat  will  defeat  a  prosecution  under 
it.  C/iica,;o,  B.  &>  Q.  R.  Co.  v.  Ottawa.  148 
III-  397.  36  .V.  E.  Rep.  85. 

A  court  of  equity  will  not  lend  its  aid  to 
an  assignee  of  a  lease  of  land  through  which 
a  railroad  company  seeks  to  condemn   a 


right  of  way,  and  enjoin  it  from  so  doing, 
when  it  is  shown  that  tiie  assignee  is  the 
president  of  a  rival  road,  and  denies  the 
power  of  the  first  company  to  condemn  the 
land  under  its  charter,  but  will  leave  him  to 
his  remedy  at  law.  Piedmont  ^'^  C.  R.  Co. 
V.  Spceiman,  30  Am.  ^  Eiig.  R.  Cas.  316,  67 
JJd.  260,  y  Cent.  Rep.  71,  lo  At  I.  Rep.  77,  293. 
So  tar,  at  least,  as  incorporeal  property  or 
rigiiis  or  easements  are  concerned,  an  in- 
junction  should  not  be  issued  to  prevent 
the  land  on  which  these  rights  exist  from 
being  taken  and  the  riglits  themselves  de- 
stroyed, without  compensation  first  made. 
The  party  aggrieved  must  first  resort  to  his 
legal  remedy.  Sterens  v.  Pa'  -ion  &>  .V.  R. 
Co.,  20  A\J.  E</.  126.— Rev  eu  in  Muir 
V.  Howell,  37  \.  J.  Eq.  39. 

An  injunction  will  not  be  granted  where 
an  action  of  ejectment  will  restore  the  com- 
plainant to  all  his  rights.  Morris  C.  &^  B. 
Co.  V.  Fagin,  22  X.J.  Eq.  430.— Afi'ROViNG 
Morris  &  E.  R.  Co.  v.  Prudden,  20  N.  J.  Eq. 
530;  Carlisle  v.  Cooper,  21  N,  J.  Eq.  576. 
Following  Stevens  v.  Erie  R.  Co.,  21  N.J. 
Eq.  259. 

A  judgment  creditor  of  a  foreign  railroad 
corporation,  who  has  also  an  attachment, 
cannot  procure  an  injunction  to  restrain  the 
company  from  mortgaging  property  in  other 
states  which  he  cannot  reach  by  his  attach- 
ment. Rogers  v.  Mie/tigan  S.  &^  A'.  /.  A'. 
Co.,  28  Barb.  (N.  Y.)  539. 

Such  judgment  creditor  has  no  preference 
over  other  creditors  of  the  company,  by 
virtue  of  his  judgment  and  attachment,  or 
because  the  company  is  insolvent,  until  his 
execution  and  attachment  arc  made  liens  on 
the  property  which  the  company  proposes 
to  mortgage.  Ro^t^ers  v.  .Miehigan  S.  &>  X. 
I.  R.  Co.,  28  Barb.^y.  V.)  539." 

A  court  will  refuse  an  injunction  to  pre- 
vent a  railroad  comi)aiiy  iransijorliiig  be- 
yond the  state  certain  bonds,  stocks,  and 
securities,  where  it  a[)pears  that  i^Liintill  has 
a  judgment,  and  that  an  attachment  will 
stop  their  transfer  as  eflfectually  as  an  in- 
junction. In  such  case  he  will  be  dceme<i 
as  having  a  complete  remedy  at  law.  Rogers 
V.  Michigan  S.  «S-  N.  I.  R.  Co..  28  Barb.{N. 

K)539' 

An  injunction  will  not  be  granted  to  re- 
strain a  city  from  changing  the  grade  of  a 
street,  upon  the  complaint  of  a  passenger 
raihvav  company  that  had  purchased  the 
right  of  way  over  the  street,  formerly  a  turn- 
pike, where  ample  remedy  is  given  the  com- 
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pany  for  the  recovery  of  whatever  dar.iaj^ea 
may  result  to  them,  by  statutory  proceedings. 
A'/iitfe  /■h'e.  /'ass.  A'.  Co.  v.  Philadclpltia,  lo 
Phila.  {Pa.)  37.— Distinguishixg  Market 
St.  R.Co.  ■?'.  nuiUliii.i,'  Coin'rs  (MS.). 

The  federal  courts.  sittin<,'  as  courts  of 
equity,  have  jurisdiction  to  compel  railroad 
companies  to  discharge  the  duty  imposed 
upon  them  of  granting  equal  facilities  to  all 
shippers  alike.  So  an  injured  shii)per  may 
procure  an  injunction  to  compel  the  com- 
pany to  do  its  duty,  instead  of  resorting  to 
actions  at  law  for  damages,  or  to  a  man- 
damus. .SV)  /ic/if.  wiiere  plaintill  filed^a  bill 
to  compel  a  company'  to  receive  from,  and 
deliver  live  stock  to,  his  stock-yards  on 
equal  terms  with  those  allowed  rival  stock- 
yards. McCoy  V.  Chuiitnati,  /.,  St.  L.  &>•  C. 
A'.  Co.,  13  Ft'd.  Ri-p.  3. 

(2)  Illustraticns. — Plaintiff  and  defendant 
entered  into  a  contract  by  which  the  former 
leased  the  road  of  the  latter  for  forty  years 
at  a  stated  sum  per  mile  per  year.  This 
action  was  brought  to  vacate  the  contract 
on  the  ground  of  fraud  in  defendant  in  pro- 
curing it,  and  to  restrain  defendant  from 
bringing  any  actions  to  recover  instalments 
of  rent  due  under  it.  Held,  that  the  case 
did  not  justify  the  interference  of  equity, 
because  the  fraud  complained  of  could  be 
finally  adjudicated  in  one  action  at  law  for 
rent,  and  that  a  temporary  injunction  was 
warranted  neither  by  section  3388  of  the 
Iowa  Code,  nor  by  the  usages  of  courts  of 
equity  in  such  cases.  Dubuque  &^  S.  C.  A'. 
Co.  V.  Cedar  Falls  &-  M.  K.  Co.,  76  /oiua 
702,  39  A".    IV.  Pep.  691. 

Plaintiff  company,  claiming  the  ownership 
of  city  property  on  both  sides  of  the  high- 
way and  the  fee  in  the  latter,  asked  for  an 
injunction  to  restrain  the  defendant  railway 
company  from  operating  its  road  across  the 
highway  through  a  cut  below  the  surface,  on 
the  ground  that  the  city  ordinance  author- 
izing the  construction  of  the  railroad  re- 
quired that  the  highway  crossing  should  be 
made  on  grade.  Held,  that  the  plaintiff  had 
a  complete  and  adequate  remedy  at  law,  and 
that  a  demurrer  to  the  petition  was  properly 
sustained.  Planet  P.  &>  F.  Co.  v.  .SV.  Louis, 
O.  H.  &^  C.  K.  Co.,  115  Mo.  613,  22  5".  W. 
Rep.  616. 

One  of  several  mortgage  bondholders  filed 
a  bill  to  enjoin  mortgage  trustees  from  con- 
veying such  part  of  an  interstate  railroad  as 
was  situate  in  the  state  of  New  York,  but  it. 
appeared  that  the  property  consisted  cf  the 


franchise,  lands,  buildings,  road,  and  road- 
bed ;  but  there  was  no  charge  of  any  inten- 
tion to  remove  or  injure  the  properly.  Held, 
that  as  the  property  consisted  of  such 
things  as  could  not  be  carried  out  of  the 
state,  a  temporary  injunction  was  not  nec- 
essary lo  h;'"e  the  property  remain  in  the 
state  to  abide  the  final  event  of  the  suit. 
McHui^h  V.  Boston,  H.  6-  E.  R.  Co..  66 
Bafd.\x.  r.)6i2. 

In  such  case  it  appeared  that  the  trustees 
had  been  appointed  by  tl'.e  supreme  court 
of  another  state  through  wiiich  the  road 
ran,  and  that  they  were  not  charged  with 
any  fraud  themselves,  but  that  certain  acts 
were  charged  as  fraudulent  prior  to  their 
appointment,  for  whi'-'.  they  were  not  re- 
sponsible. Held,  th-  such  allegation^  of 
fraud  were  not  proper  grounds  for  an  in- 
junction and  a  receiver,  where  it  appears 
that  plaintiffs  have  an  ample  remedy  in  an 
action  for  damages  against  the  former  trus- 
tees. McHui^h  V.  Boston,  H.  <S>«  E.  K.  Co., 
66  Barb.  (A'.  I'.)6i2. 

Where,  in  equity,  A.  alleged  a  contract 
with  a  railroad  company,  under  which  he 
was  to  convey  to  the  company  a  right  of 
way  over  his  grounds,  and  a  tract  of  land 
for  the  erection  of  a  depot,  and  charged 
that  in  violation  of  this  contract  the  com- 
pany had  purchased  other  grounds,  and  in- 
tended to  erect  their  depot  thereon,  and 
abandon  the  ground  contracted  for  (which 
abandonment  was  denied  by  the  respond- 
ent), and  praying  for  an  injunction,  etc. — 
held,  that  the  complainant  was  not  entitled 
to  the  relief  prayed  for  in  equity,  but  must 
resort  to  his  remedy  at  common  law,  or 
under  the  actof  assembly  relating  to  railroad 
companies.  Gallagher  v.  Fayette  County  R. 
Co.,  38  Pa.  St.  102." 

A  judgment  creditor  of  a  railroad  com- 
pany levied  on  the  cars,  horses,  etc.,  of  the 
company.  The  trustees  of  a  mortgage 
given  by  the  company  claimed  that  this 
property  was  theirs  under  the  mortgage, 
and  brought  their  bill  for  a  special  injunc- 
tion to  restrain  the  plaintiff  and  the  sheriff 
from  proceeding  with  the  sale.  Held,  that 
it  was  a  proper  case  for  the  interpleader 
law,  and  the  injunction  was  refused.  Ec/c- 
felt  V.  Starr,  5  Phila.  {Pa.)  497. 

No  legal  obligation  of  the  Milwaukee  & 
Northern  R.  Co.  to  refrain  from  building 
and  operating  said  road  being  shown,  the 
complaint  alleges  that  the  organization  of 
said  company  was  fraudulent  and  collusively 
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made  for  the  purpose  of  enabling  its  co- 
defendant,  the  Milwaukee  &  Northern  it. 
Co.,  to  avoid  its  covenant,  etc.,  and  asks  for 
an  injunction  against  both  roads.  The  an- 
swer fully  meets  and  denies  all  the  aver- 
ments of  fraud  and  collusion.  Held,  that 
on  the  complaint  and  answer  the  injunction 
should  have  been  refused,  and  plaintiffs  left 
to  their  legal  remedy.  Menasha  v.  Mil- 
waukee &^  A'.  A'.  Co.,  5  Aw.  tS~»  Emj;\  A'.  Cas. 
300,  52  U'/s.  414,  9  ^V.  IV.  Rep.  396. 

8.  Coiuiiliiiiiant  guilty  ul  laches.— If 
a  company  enter  upon  land  without  consent 
of  the  owner  or  without  condemning  a  right 
of  way,  such  entry  may  be  enjoined  if  sea- 
sonable applicati'^>n  be  made  ;  but  if  he  con- 
sents to  the  entry,  or,  with  full  knowledge, 
stands  by  long  after  tlie  road  is  completed, 
an  injunction  should  be  denied,  leaving  him 
to  his  remedy  at  law.  Midland  R,  Co.  v. 
Smith,  113  bid.  233,  15  N.  E.  Rep.  256,  12 
West.  Rep.  699.— DiSTiNGUi.SHiNG  Cox  v. 
Louisville,  N.  A.  &  C.  R.  Co.,  48  Ind.  17S. 
— DisriNGUiSHKD  IN  Grt-cn  V.  Tacoma,  51 
Fed.  Rep.  622.  Quoted  'N  Organ  z/.  Mem- 
phis &  L.  R.  R.  Co.,  51  Ark.  235. 

Where  a  landowner  has  full  knowledge 
that  a  company  ''as  entered  upon  his  land, 
and  he  stands  by  for  nine  months  without 
making  any  objection  other  than  that  the 
amount  of  damages  offered  by  the  company 
is  not  satisfactory,  he  cannot  enjoin  the  op- 
eration of  the  road,  but  must  sue  at  law 
to  recover  damages.  Pensacola  &=  A.  R.  Co. 
v.  Jackson,  21  Fla.  146. 

In  such  case  there  is  no  ground  for  award- 
ing an  injunction  to  prevent  a  multiplicity 
of  suits,  since  the  injury  resulting  from  the 
construction  and  operation  of  the  road  may 
all  be  recovered  in  one  suit,  which  would  be 
a  bar  to  any  further  litigation.  Pensacola 
&^  A.  R.  Co.  V.Jackson,  21  Fla.  146. 

A  delay  of  six  years,  and  sometimes  less, 
in  asserting  a  right  will  stay  the  interven- 
tion of  equity.  So  where  the  servient 
owner  of  land  allowed  water  to  be  diverted 
from  a  stream  for  seven  years,  and  used  for 
railroad  purposes,  and  where  large  sums  of 
money  had  been  expended  in  doing  so,  and 
it  appeared  that  his  injury  could  be  com- 
pensated in  money,  his  right  to  an  injunc- 
tion was  lost.  Pennsylvania  R.  Co.'s  Ap- 
peal, 125  Pa.  St.  189.  17  Atl.  Rep.  478. 

Where  a  company  is  only  authorized  to 
lay  a  track  on  a  city  street  with  the  assent 
of  the  city  government,  and  such  assent  is 
given    subject    to  certain   conditions,  and 


such  conditions  are  violated  by  the  company, 
the  city  may  enjoin  the  further  construction 
of  the  road,  though  it  has  been  guilty  of 
some  laches  in  applying  for  the  injunction, 
as  in  sucli  ca:ie  the  ordinary  rule  of  equita- 
ble estoppel  governing  individuals  does  not 
apply.  Northern  C.  R.  Co.  v.  Mayor,  etc., 
oj  Raltimore,  21  Md.  93.— Api'LY1N(J  Phila- 
delphia, W.  &  B.  R.  Co.  V.  State,  20  Md.  1 57. 
A  turnpike  company,  a  part  of  whose 
roadbed  has  been  condemned  for  the  use 
of  a  railroad  company,  and  the  damages 
awarded  by  a  jury  of  inquisition,  upon  the 
condition  that  the  railroad  company  shall 
•erect  and  maintain  upon  the  land  so  con- 
demned a  close  board  fence,  so  long  as  tiie 
turnpike  shall  be  used  by  the  railroad  com- 
pany, cannot,  after  receiving  the  damages 
and  permitting  the  railroad  company  to 
build  its  road  over  the  land  condemned, 
and  to  use  the  same  for  years  without  mak- 
ing any  objection,  and  without  requiring  it 
to  build  the  fence,  and  when  the  railroad 
has  passed  into  the  hands  of  receivers,  ob- 
tain an  injunction  to  restrain  the  receivers 
from  using  the  condemned  land  for  the  pur- 
poses of  the  railroad  because  of  failure  to 
erect  the  fence.  Spencer  v.  Falls  Turnpike 
Road,  70  Md.  136,  16  Atl.  Rep.  451. 

Where  the  construction  of  an  expensive 
railroad  bridge  over  a  navigable  river  has 
been  permitted  to  proceed  almost  to  com- 
pletion, in  full  view  of  all  parties  that  could 
be  affected  thereby,  and  large  expenditures 
and  liabilities  have  been  incurred,  and  no 
action  is  taken  to  prevent  the  progress  of 
the  work  for  more  than  fourteen  months, 
the  court  will  not  interfere  by  preliminary 
injunction.  Attorney-General  ex  rcl.  v.  Nexv 
York  &^  L.  B.  R.  Co.,  24  N.J.  Eg.  49.— 
Distinguishing  Thompson  v.  Paterson  & 
H.  R.  R.  Co.,  9  N.  J.  Eq.  527.  -Applikd  in 
Central  R.  Co.  ta  Standard  Oil  Co.,  2  Am. 
&  Eng.  R.  Cas.  286,  33  N.  J.  Eq.  372. 

».  Where  hardship  will  ressilt.— 
An  injunction  will  not  be  granted  where  it 
would  cause  great  injury  to  the  defendants, 
and  might  be  of  serious  detriment  to  the 
public  without  corresponding  f.dv.intage  to 
the  complainant.  Torreyw  Camden  &>  A. 
R.  Co.,  18  N.J.Eq.  293.-D1.STlNGUl.SHED 
TN  Evans  7'.  Missouri,  I.  &  N.  R.  Co.,  64  Mo. 
453.— ///V/w  V.  Camden  &'A.R.  &^  T.  Co.,  20 
N.J.  Eq.  435.  Mocanaqua  Coal  Co.  v.  North- 
ern C.  R.  Co..  4  Breius.  {Pa.)  15S,  9  Phila. 
250,  Lehii^h  &>•  W.  xl  Coal  Co.  v.  Delaiuarc 
&^  H.  Canal  Co.,  i  Pa.  Dist.  737. 
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Unless  the  wrong  complained  of  is  so 
wanton  and  unprovoked  in  its  character  as 
properly  to  deprive  the  wrong-doer  of  tiie 
benefit  of  any  consideration  as  to  its  injuri- 
ous coi  .equences.  Morris  ^  E.  R.  Co.  v. 
Pruddiii,  20  N.  J.  Eq.  530.  Hackensack 
Imp.  Com.  V.  New  Jersey  Midland  R.  Co.,  22 
N.  J.  Eq.  94. 

Where  there  is  on  the  one  side  an  antici- 
pated injury  which  may  occur,  but  which  is 
not  certain  to  occur  if  the  defendant  is  not 
enjoined,  and  on  the  other  hand  an  injury 
which  will  certainly  occur  if  the  mjunction 
is  granted,  the  injunction  will  be  refused. 
Lehigh  &*  IV.  B.  Coal  Co.  v.  Dela-ware  <S>» 
H.  Canal  Co.,  i  Pa.  Dist.  737. 

The  operation  of  a  railroad  will  not  be 
enjoined  where  the  damage  sustained  by 
plaintifi'  is  trivial — forty  or  fifty  dollars— and 
the  granting  of  the  injunction  will  work 
great  damage  to  the  company.  Whittlesey 
V.  Hartford,  P.  i&»  F.  R.  Co.,  23  Conn.  421. 
Western  R.  Co.  v.  Alabama  G.  T.  R.  Co.,  96 
Ala.  272,  n  So.  Rep.  483.— Applying  High- 
land Ave.  &  B.  R.  Co.  v.  Birmingham 
Union  R.  Co.,  93  Ala.  505  ;  Schurmeier  v. 
St.  Paul  &  P.  R.  Co.,  8  Minn.  113;  Za- 
briskie  v.  Jersey  City  &  B.  R.  Co.,  13  N.  J. 
Eq.  314;  Garnett  v.  Jacksonville,  St.  A.  & 
H.  R.  R.  Co.,  20  Fla.  889.— A^«£/  York  &- 
A.  R.  Co.  V.  New  York,  W.  S.  &-  B.  R.  Co., 
1 1  Abb.  N.  Cas.  {N.  Y.)  3S6. 

Where  a  railroad  company  have  irregu- 
larly taken  lands,  but  have  the  capacity  to 
acquire  title,  this  court  will  not,  where  the 
advantage  to  the  complainants  would  be 
small,  and  the  injury  to  the  company  incal- 
culably great,  interpose  and  stop  the  run- 
ning of  the  cars  on  such  road  until  the 
statutory  method  of  acquiring  title  can  be 
executed.  Erie  R.  Co.  v.  Delaware,  L.  &* 
W.  R.  Co.,  21  N.  /.  Eq.  283. 

An  injunction  will  not  be  granted  when  it 
will  operate  inequitably  or  contrary  to  the 
real  justice  of  the  case  ;  equity  interferes  in 
this  manner  to  prevent  irreparable  mischief 
or  to  suppress  a  multiplicity  of  suits  and 
vexatious  litigations.  Troy  &^  B.  R.  Co.  v. 
Boston,  H.  T.  <S-  W,  R.  Co.,  7  Am.  &*  Eng. 
R.  Cas.  49,  86  N.  Y.  107.— Distinguishing 
New  York  P.  &  D.  Estab.  v.  Fitch,  i  Paige 
97;  Niagara  Falls  Int.  Bridge  Co.  v.  Great 
Western  R.  Co.,  39  Barb.  212;  Carpenters. 
Oswego  &  S.  R.  Co.,  24  N.  Y.  655  ;  Wager  t/. 
Troy  Union  R.  Co.,  25  N.  Y.  526 ;  Williams 
V.  New  York  C.  R.  Co.,  16  N.  Y.  97;  Hen- 
derson V.  New  York  C.  R.  Co.,  78  N.  Y.423. 


—Quoted  in  Metropolitan  El.  R.  Co.  v. 
Manhattan  El.  R.  Co.,  15  Am.  &  Eng.  R. 
Cas.  I,  II  Daly  (N.  Y.)  373,  14  Abb.  N.  Cas. 
103;  Purdy  t/.  Manhattan  El.  R.  Co.,  36  N. 
Y.  S.  R.  43,  13  N.  Y.  Supp.  295. 

An  equity  court  is  not  bound  to  issue  an 
injunction  when  it  will  produce  great  pub- 
lic or  private  mischief,  merely  for  the  pur- 
pose of  protecting  a  technical  or  unsub- 
stantial right.  Cray  v.  Manhattan  R.  Co.. 
128  N.  Y.  499,  28  .V.  /;.  Rep..^c)'&,  40  A'.  1'. 
S.  R.  478  ;  affirming  35  ^V.  Y.  S.  R.  32,  1 2 
A".  Y.  Supp.  542. 

A  street  railway  company  instituted  an 
action  to  obtain  an  injunction  against  three 
railroad  companies  to  restrain  iliem  from 
preventing  the  laying  of  track  across  such 
railways.  One  of  the  railway  companies 
answered,  in  substance,  that  it  had  occu- 
pied the  ground  for  more  than  twenty  years ; 
that  it  was  a  part  of  its  yard  ;  that  the  com- 
pany had  rights  in  the  street;  that  the  street 
railway  company  was  not  a  valid  corpora- 
tion and  had  no  right  to  lay  its  tracks 
through  said  yard,  and  that  other  and  safer 
points  of  crossing  were  near  at  hand ;  that 
the  construction  of  the  street  railway  would 
cause  great  loss  and  injury  to  the  railway 
company  and  be  attended  with  danger  to  its 
employes,  etc.  Held,  that  an  order  for  a 
temporary  injunction,  which  in  effect  di- 
vested the  railway  company  of  the  posses- 
sion of  the  property  and  gave  it  to  the  street 
railway  company,  was  void.  Calvert  v. 
State,  34  A\'b.  616,  52  iV.   W.  Rep.  6S7. 

10.  Mandatory  injunctions.*— (i) 
When  granted. —  Where  one  connecting 
road  is  about  to  refuse  another  equal  facili- 
ties for  the  exchange  of  traffic,  in  violation  of 
the  Interstate  Commerce  Act,  §  3,  by  reason 
of  a  boycott  declared  by  a  labor  organiza- 
tion, a  court  of  equity  may  compel  such  in- 
terchange by  mandatory  injunction.  Toledo, 
A.  A.  &•  A''.  M.  R.  Co.  V.  Pennsylvania  Co., 
53  Am.  Or'  Eng.  R.  Cas.  293,  54  Fed.  Rep. 
746.— Following  Coe  v.  Louisville  &  N. 
K.  Co.,  3  Fed.  Rep.  775.  Quoting  Joy  v. 
St.  Louis,  138  U.  S.  I,  11  Sup.  Ct.  Rep.  243. 

And  such  injunction  when  awarded  will 
be  binding  upon  all  officers  and  employes  of 
the  defendant  company  who  have  notice 
thereof,  without  making  them  actual  parties 
to  the  suit.     Toledo,  A.  A.  <3-  N.  M.  R.  Co. 


*  As  to  when  a  mandatory  injunction  will 
issue  against  company  to  compel  performance  of 
some  duty,  see  note,  20  L.  R.  A.  166. 
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V.  Pennsylvania  Co.,  a  Am.  &*Eng.  R.  Cas. 
293,  54  Fed.  Rep,  746. 

A  mandatory  injunction  may  lie  to  en- 
force a  continuing  obligation  in  cases  where 
the  courts  would  not  decree  specific  per- 
formance of  the  obligation.  Chouteau  v. 
Union  R.  &>  T.  Co.,  22  A/o.  App.  286. 

An  injunction  to  restrain  a  defendant 
from  raising  the  water  from  his  mill  pond 
above  a  certain  height  is  not  mandatory  ; 
but  if  it  were  strictly  mandatory,  that 
would  not  constitute  a  valid  objection  to  it. 
There  is  no  general  rule  against  granting 
relief  by  mandatory  injunction,  interlocu- 
torily,  whwe  the  damage  has  been  com- 
pleted before  the  filing  of  the  bill;  and 
there  is  no  difference  between  the  case  of 
injury  to  easements  and  the  injury  to  other 
rights.  Longwood  Valley  R.  Co.  v.  Baker, 
27  N.  J.Eq.  166. 

The  remedy  of  an  owner  of  land  crossed 
by  a  railroad,  for  a  failure  to  discharge  its 
statutory  obligation  to  such  owner,  is  not 
confined  to  an  action  for  damages,  but 
may  be  enforced  in  equity  and  the  perform- 
ance of  the  duty  compelled  by  a  mandatory 
injunction.  Kerr  v.  West  Shore  R.  Co.,  18 
N.   V.  S.  R.  63,  2  N.  V.  Supp.  686. 

A  mandatory  injunction,  as  a  general  rule, 
can  only  be  properly  granted  on  final  hear- 
ing, as  its  effect  before  that  time  is  like 
awarding  an  execution  before  trial  and 
judgment.  Mocanagua  Coal  Co.  v.  North- 
ern C.  R.  Co.,  9  Phila.  (Pa.)  250. 

The  true  difference  between  a  prohibitory 
injunction  and  a  mandatory  injunction  is 
this :  the  former,  when  issued  and  exe- 
cuted, leaves  the  status  of  things  just  as  it 
is  at  the  time  of  execution.  The  latter, 
although  prohibitory  m  form,  when  issued 
and  executed,  works  a  change  in  the  exist- 
ing condition  of  things  by  prohibiting  the 
defendant  from  doing  the  reverse  of  what 
he  is  desired  to  do  ;  and  in  this  way  he  is 
compelled  to  do  some  act  which  restores 
the  former  condition  of  things.  Hall  v. 
Chesapeake,  O.  &^  S.  W.  R  Co.,  {Tcnn.)  12 
Am.  (&>»  Eng.  R.  Cas.  41. 

Where  a  railway  company  has  erected  a 
catt'e-shed  and  goods  station  at  a  station 
whe.e  by  its  act  it  is  provided  ;;hat  there 
shall  be  "  no  goods  or  cattle  station,"  the 
question  of  public  convenience  does  not 
apply  and  the  company  will  be  compelled 
by  a  mandatory  injunction  to  pull  them 
down.  Price  v.  Bala  (S-  F.  R.  Co.,  50  L.  T. 
787. 


A  railway  company,  on  selling  a  portion 
of  their  surplus  lands  to  plaintiff,  entered 
into  an  implied  obligation  not  to  do  or  per- 
mit anything  on  the  land  retained  by  them 
which  would  interfere  with  the  plaintiff's 
reasonable  enjoyment  of  the  land  he  pur- 
chased, except  what  was  required  for  the 
construction  of  their  railway;  a  hoardint; 
not  being  for  that  purpose,  a  mandator)' 
injunction  ought  to  be  granted.  Myers  v. 
Cattersoii,  L.  R.  43  Ch.  I).  470. 

(2)  When  ;i///.V(/.— Equity  will  not  inter- 
fere by  mandatory  uijunction  to  enforce  a 
continuing  obligation,  which  is  so  uncertain 
and  indefinite  in  its  terms  as  to  make  it 
necessary  to  resort  to  conflicting  evidence 
aliunde,  to  determine  the  intent  of  the  par- 
ties. Chouteau  v.  Union  R.  <S-«  T.  Co.,  22 
Mo.  App.  286. 

A  mandatory  injunction  will  not  be  or- 
dered on  a  preliminary  or  interlocutory  mo- 
tion, but  only  upon  final  hearing,  and  tlien 
only  to  execute  the  decree  of  the  court. 
It  is  only  in  cases  of  obstruction  to  ease- 
ments or  rights  of  like  nature,  that  main- 
taining a  structure  erected  and  kept  as  the 
means  of  preventing  their  enjoyment  will 
be  restrained  and  the  structure  ordered  to 
be  removed,  as  part  of  the  means  of  re- 
straining defendant  from  interrupting  the 
enjoyment  of  the  right.  Rogers  L.  &^  M. 
Works  V.  Erie  R.  Co.,  20  N.  J.  Eg.  379. — 
Quoting  Attorney-General  v.  New  Jersey 
R.  &  T,  Co.,  3  N.  J.  Eq.  \\\.—Hall  v. 
Chesapeake,  O.  &•  S.  W.  R.  Co.,  {Tenn.)  12 
Am.  &=  Eng.  R.  Cas.  41. 

A  mandatory  injunction  to  compel  a  rail- 
road company  to  remove  an  embankment 
should  be  refused,  where  it  appears  that 
the  company  is  solvent,  giving  the  plaintiff 
an  adequate  remedy  at  law,  and  where  the 
embankment  has  been  built  at  great  ^;o^^t 
and  is  a  public  benefit.  Herbert  v.  Pe/ni.<y/- 
vania  R.  Co.,  43  N.  J.  Eg.  21,  10  . ///.  Rep. 
872,  9  Cent.  Reft.  322. 

Mandatory  injunctions  have  been  granted 
in  Pennsylvania  by  the  subordinate  courts; 
but  the  better  doctrine  is  that  a  mandati.>ry 
order  upon  a  preliminary  motion  cannot  be 
made,  though  a  final  injunction  may  com- 
mand acts  to  be  done  or  undone.  Loughlin 
V.  Atlantic  &•  O.  R.  Co.,  15  Phila.  (Pa]  241. 
—Reviewing  Audenried  v.  Philadelphia  & 
R.  R.  Co.,  68  Pa.  St.  378. 

An  injunction  to  a  company  to  work 
traffic  will  only  be  issued  where  there  is  a 
well-founded   ground  of  complaint   in   re- 
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spect  of  past  working,  and  the  question  of 
proper  facilities  for  the  receipt,  etc.,  of 
traffic  at  a  junction  docs  not  arise  until  the 
junction  exists.  Dublin  Whiskey  Distillery 
Co.  V.  MidLind  G.  \V.  R.  Co..  4  h'y.  &"  C.  T. 
Cis.  32. 

The  complainants,  a  stock-yard  company, 
s(jiiglit  an  injunction  to  compel  a  railroad 
cninpany  to  receive  at  their  yards  from 
complainants  live  stock  carried  over  the 
road  and  consigned  for  delivery  at  the  de- 
fendants' yards.  The  injunction  was  de- 
nicfl,  first,  because  the  question  whcilier 
defenflants  are  subject  to  any  duty  to  tlie 
complainants  to  receive  sucli  freight  is  an 
unsettled  question  of  law;  second,  because 
the  injunction  asked  for  is  mandatory,  and 
such  writs  are  not  ordinarily  granted  until 
final  hearing.  Dehiiuare,  L.  &>  W.  R.  Co. 
V.  Central  S.  V.  &^  T.  Co.,  31  Am.  <S^  Eng. 
R.  Ca>.  82,  43  iY.  J.  Eq.  71,9  Cent.  Rep.  ill, 
io  All.  Rep.  490;  iijffirnu'd  in  43  A'.  J.  Eq. 
605.  12  ////.  Ref>.  374,  13  All.  Rep.  615.— Re- 
FEKRED  TO  IN  Delaware,  L.  &  W.  R.  Co.  v. 
Central  S.  Y.  &  T.  Co..  37  Am.  &  Eng.  R. 
Cas.  607,  45  N.  J.  Eq.  50,  17  Atl.  Rep.  146. 

Plaintifl  brought  an  action  for  specific 
performance  of  a  contract,  and  on  applica- 
tion for  a  mandatory  injunction  pendente 
lite  it  appeared  that  the  contract  in  ques- 
tion was  exceedingly  comprehensive  and 
most  minute  in  its  working  details;  that 
those  details  provided  for  special  and  vary- 
ing contingencies,  and  the  elements  of  dis- 
cretion and  judgment  with  regard  thereto; 
that  the  due  execution  thereof  would  in- 
volve the  ascertainment  of  what  is  right 
and  proper  the  parties  thereto  should  do 
from  day  to  day  with  regard  to  ever-vary- 
ing circumstances.  Held,  that  the  action 
could  not  be  maintained  and  the  injunction 
should  be  denied.  Fargo  v.  IVew  York  &• 
X.  E.  R.  Co.,  3  Misc.  205,  52  .V.  1'.  S.  R. 
205. — Quoting  Powell  Duffryn  Steam  Coal 
Co.  V.  Tail  Vale  R.  Co.,  L.  R.  9  Ch.  331  ; 
Blanchard  v.  Detroit,  L.  &  L.  M.  R.  Co.,  31 
Mich.  43;  Atlanta  &  W.  P.  R.  Co.  v.  Speer, 
32  Ga.  550. 

1 1.  Perpetual  iii,iiiiictious.  —  The 
federal  court,  in  determining  the  question 
of  granting  a  temporary  restraining  order  or 
a  perpetual  injunction,  is  governed  solely 
by  the  laws  of  congress,  the  rules  of  the 
supreme  court  regulating  equity  practice, 
and  the  general  rules  of  procedure  in  equity 
cases  applicable  to  the  equity  practice  in 
the  courts  of  the  United  States.     Payne  v. 


Kansas  6x  A.  V.  R.  Co.,  47  Am.  &•  Eng.  R. 
Cas.  228,  46  Fed,  Rep.  546. 

Upon  the  payment  of  the  amount  found 
against  a  railroad  company  on  account  of 
its  title,  under  a  bill  filed  to  settle  its  rights 
to  certain  property  in  liti!;ation,  it  was  enti- 
tled to  a  perpetual  injunction  to  prevent 
further  disturbance  thereof,  and  to  have  the 
title  confirmed.  Taylor  v.  Central  R.  Co., 
67  Ga.  122. 

2.  Procedure. 

1 2.  Jnr\sAit:t\o\\.*—{i)  Federal  courts. 
— A  federal  court  may  enjoin  the  officers  of 
a  state,  though  the  state  itself  is  the  real 
party  in  interest.  So  the  governor  of  a 
state  may  be  enjoined  from  proceeding  to 
foreclose  a  mortgage  for  the  benefit  of  the 
state.  Murdochs.  Woodson,  2  Dill.  {U.  S.) 
188.— Approving  Osborn  v.  Bank  of  U.  S., 
9  Wheat.  (U.  S.)  783. 

An  injunction  issued  by  a  state  court  is 
wholly  inoperative  to  impede  or  impair  the 
power  of  the  circuit  courts  to  issue  such  a 
writ  in  states  where  the  writ  is  the  proper 
remedy  of  the  judgment  creditor.  United 
States  ex  ret.  v.  Lee  County,  6  Wall.  (l/.  S.) 
210. 

Injunction  issued  by  a  state  court  is  inop- 
erative to  affect,  or  in  any  manner  to  control 
or  impede,  the  process  of  a  circuit  court. 
United  States  ex  rel.  v.  Keokuk  City  Council, 
6  Wall.  (U.  S.)  514.— Following  United 
States  V.  Johnson  County,  6  Wall.  (U.  S.) 
166. 

(2)  Michigan. — The  amendment  of  chan- 
cery rule  112,  made  April  7,  1886,  was  de- 
signed to  prevent  the  hasty  granting  of  in- 
junctions by  commissioners,  and  to  harmo- 
nize the  practice  with  what  was  originally 
intended  when  the  system  of  injunction 
masters  was  borrowed  from  New  York. 
Toledo,  A.  A.  &>  A^.  M.  R.  Co.  v.  Detroit.  L. 
6-  N.  R.  Co.,  61  Mich.  9,  27  N.  W.  Rep.  715. 

(3)  Neiv  York. — A  supreme  court  in  one 
judicial  district  has  no  jurisdiction  to  en- 
join pending  legal  proceedings  in  another 
district ;  and  if  such  injunction  is  awarded 
it  is  void  and  may  be  disregarded.  Schell 
v.  ir.-v  /V.  Co.,  51  Barb.  {N.  F.)  368.  35  How. 
Pr.  438,  4  Abb.  Pr.  N.  S.  287.  But  see  Erie 
R.  Cc.  v.  Ramsey,  45  N.  Y.  dyj ;  affirming 
57  Barb.  449, 

An  order  restraining  a  railroad  corpora- 

*  Equity  jurisdiction  in  general  over  eerpsra- 
tions,  see  note,  g  L.  R.  A.  651. 
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tlon  from  leasing  or  selling  any  of  its  prop- 
erty is  within  the  meaning  of  tiie  code,  § 
224,  and  ch.  151  of  1870,  §  i,  providing  that 
an  injunction  "  to  suspend  the  general  and 
ordinary  business  of  the  corporation,  can 
be  granted  only  by  the  court"  ;  and  tliere- 
fore  such  injunction  cannot  be  granted  by 
a  county  judge.  MiJdlctown  v.  Rondout  &• 
O.  R.  Co.,  1 2  Md.  Pr.  N.  S.  {N.  J-".)  276. 

And  it  seems  that  an  order  restraining 
the  company  from  entering  into  a  contract 
for  the  building  and  equipping  of  its  road 
is  of  the  same  nature,  and  could  only  be 
issued  by  the  court.  Middletown  v.  Ron- 
dout &>  O.  R.  Co.,  12  Abd.  Pr.  N.  S.  (,N.  Y.) 
276. 

The  act  of  1870,  ch.  151,  provides  that 
an  injunction  "  to  suspend  the  general  and 
ordinary  business  of  the  corporation  "  shall 
only  be  granted  upon  eight  days'  notice; 
therefore  such  injunction  granted  e.x  parte 
is  void.     Wilkie  v.  Rochester  &^  S.  L.  R.  Co., 

12   Hun    (A'.    V.)    242.— DiSTINGUlSHKD    IN 

Howlett  V.  New  York,  W.  S.  &  B.  R.  Co..  14 
Abb.  N.  Cas.  328,  28  Hun  55. 

And  in  such  case,  a  defendant  does  not 
waive  the  irregularity  in  procuring  the  in- 
junction by  appearing  and  moving  to  vacate 
the  injunction  oraered.  Wil/cic  v.  Roches- 
ter &>  S.  L.  R.  Co.,  12  Hun  {N.  Y.)  242. 

A  domestic  corporation  filed  a  bill  show- 
ing some  contract  relation  between  itself 
and  two  other  corporations,  one  domestic 
and  the  other  foreign,  but  doing  business  in 
the  state,  in  which  an  accounting  was  prayed 
for  between  plaintiff  and  the  foreign  corpo- 
ration, and  also  an  injunction  to  restrain 
the  latter  from  interfering  with  certain  al- 
leged rights  of  the  plaintiff,  and  interfering 
with  its  property  out  of  the  state,  and  alleg- 
ing a  combination  between  the  two  defend- 
ants to  affect  plaintiff's  rights  in  the  state. 
Held,  that  the  court  had  no  jurisdiction  to 
enjoin  threatened  acts  in  another  state,  nor 
to  compel  undoing  what  is  already  per- 
formed ;  but  it  might  compel  an  accounting, 
and  restrain  such  acts  as  were  threatened 
in  the  state.  Atlantic  Sir'  P.  Tel.  Co.  v.  Bal- 
timore &^  O.  R.  Co.,  U/.&'  S.  (A^.  Y.)  377. 
—Applyinc Northern  Ind.  R.  Co.  v.  Mich- 
igan C.  R.  Co.,  15  How.  (U.  S.)  233;  Bahi- 
more  &  O.  R.  Co.  v.  Harris,  12  Wall.  (U.  S.) 
65.  Following  People  t/.  Central  R.  Co., 
42  N.  Y.  283.  Reviewing  Chase  v.  Vander- 
bilt,  5  J-  &  S.  334. 

(4)  Ohio. — The  supreme  court  may  allow 
a  temporary  injunction,  where   it  appears 


that  defendant  is  doing  or  threatens  to  do 
acts  respecting  the  subject-matter  of  a  pend- 
ing action,  tending  to  render  the  judgment 
ineffectual.  And  where  an  injunction  is 
sought  in  the  court  below,  and  refused,  and 
the  judgment  is  reversed  on  appeal,  the 
supreme  court  may  proceed  to  render  the 
judgment  which  the  court  below  should  have 
rendered.  Wagner  v.  A'ew  York,  C.  &^  St. 
L.  R.  Co.,  to  Am.  <S-  Kng.  R.  Cas.  380,  38 
Ohio  St.  32.— Distinguished  in  St.  Louis 
&  S.  F.  R.  Co.  V.  Evans  &  H.  Fire  Brick 
Co.,  85  Mo.  307. 

(5)  Pennsylvania. — The  constitution  of 
1874,  art.  5,  §  3,  giving  the  supreme  court 
"original  jurisdiction  in  cases  of  injunction 
where  a  corporation  is  a  party  defendant  " 
does  not  give  jurisdiction  where  trustees  of 
a  corporation  mortgage  file  a  bill  to  sell  the 
mortgaged  property,  and  ask  at  the  same 
time  for  an  injunction  to  restrain  defend- 
ants from  selling  or  interfering  with  the 
property.  Fargo  v.  Oil  Creek  &■•  A.  R.  R. 
Co.,  81*  Pa.  St.  266. 

The  power  of  the  court  of  common  pleas 
to  interfere  by  injunction  rests  mainly,  if 
not  solely,  upon  the  clause  of  the  act  giving 
that  court  equity  jurisdiction,  which  em- 
powers it  to  enjoin  for  the  prevention  or 
restraint  of  the  commission  or  continuance 
of  acts  contrary  to  law  and  prejudicial  to 
the  interests  of  the  community,  or  the  rights 
of  individuals.  Moore  v.  Green  &^  C.  St. 
Pass.  R.  Co.,  3  Phila.  {Pa.)  210. — Followed 
in  Cooper  v.  Second  &  T.  St.  Pass.  R.  Co., 
3  Phila.  (Pa.)  262. 

Courts  of  equity  in  Philadelphia,  by  act 
of  April  8,  1846,  cannot  grant  an  injunc- 
tion to  restrain  the  city  from  repairing  the 
Girard  avenue  bridge,  erected  under  act 
of  March  27,  1852.  Philadelphia  Ssr*  R. 
R.  Co.  V.  Philadelphia,  8  Phila.  (Pa.)  284.— 
Following  Flanagen  v.  Philadelphia,  51 
Pa.  St.  491.  Reviewing  Wolbert  v.  Phila- 
delphia, 48  Pa.  St.  439. 

(6)  Virginia. — An  injunction  cannot  be 
maintained  in  a  county  other  than  that  in 
which  the  act  or  proceeding  is  to  be  done, 
or  is  doing,  or  apprehended.  Norfolk  &* 
IV.  R.  Co.  V.  Postal  Tel.  Cable  Co.,  88  Va. 
932,  14  S.  E.  Rep.  689. — Followed  in  Nor- 
folk &  W.  R.  Co.  V.  Postal  Tel.  Cable  Co., 
88  Va.  936. 

The  chancery  court  of  the  city  of  Rich- 
mond cannot  enjoin  an  act  to  be  done  in  the 
county  of  Prince  George.  Norfolk  &>  W. 
R.  Co.  V.  Ppstal  Tel.  Cable  Co.,  88  Va.  936, 
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14  S.  E.  Kep.  690,— Following  Norfolk  tS: 
\V.  R.  Co.  V.  Postal  Tel.  Cable  Co.,  «S  Va. 

932. 

(7)  West  Virginia. — Where  the  law  does 
nut  ^{ive  a  court  of  equity  jurisdiction  of  the 
subject-matter— e.g.,  to  enjoin  the  building 
of  a  railroad  pursuant  to  a  valid  ordinance — 
consent  of  parties  cannot  invest  the  court 
with  power  to  award  fiamages  or  ascertain 
and  decree  compensation.  Ohio  River  K. 
Co.  V.  Gibbens,  35  W.  Va.  57,  12  S.  E.  Kcp. 
1093. 

Where,  in  order  to  sustain  a  bill  of  in- 
junction, a  jurisdictional  fact  is  necessary 
to  be  established,  such  fact  must  be  not 
only  alleged  in  the  bill,  but  it  should  be 
sustained  by  sufficient  evidence  to  at  least 
make  a  prima  facie  case  be'  re  the  court 
proceeds  to  refer  the  cause  to  a  commis- 
sioner, or  to  order  an  issue  out  of  chancery. 
H'aniv.  Ohio  River  R.  Co.,  35  IV.  Va.  481, 
14  S.  E.  Rep.  142. 

13.  Discretion  of  the  court.— The 
power  to  issue  an  injunction  rests  in  the 
sound  discretion  of  the  court,  and  will  not 
be  exercised  when  all  parties  in  interest  are 
not  before  the  court.  Fayolle  v.  Texas  ^  P. 
R,  Co.,  (D.  C.)  3  Am.  &>  Eitg.  R.  Cas.  532. 

Under  the  act  of  congress  of  March  2, 
1793,  ^I'c  federal  courts  can  only  award  in- 
junctions upon  "  reasonable  previous  notice 
to  the  adverse  party  or  his  attorney,  of  the 
time  and  place  of  moving  for  the  same." 
Mo7orev  v.  Indianapolis  &>  C.  R.  Co. ,  4  Biss. 

{l/.S.)78. 

The  court  on  appeal  will  never  interfere 
with  the  discretion  of  a  chancellor  in  re- 
fusing an  injunction,  where  there  is  evi- 
dence enough  to  sustain  his  ruling.  So 
held,  where  only  three  lot  owners  in  a 
cemetery  sought  to  enjoin  the  construction 
of  a  railroad  through  it  after  being  author- 
ized by  a  city,  where  the  evidence  showed 
that  the  existence  of  the  railroad  was  not 
at  all  inconsistent  with  the  pri(jr  grant  for 
cemetery  purposes,  as  the  railroad  only  ran 
along  a  river  on  such  ground  as  was  not 
capable  of  being  used  for  burial  purposes, 
and  would  not  detract  from  the  beauty  of 
the  cemetery.  Wood  v.  Macon  &*  B.  R.  Co., 
68  Ga.  539.— DiSTiNOUiSHED  IN  Davis  v. 
East  Tenn.,  V.  &  G.  R.  Co.,  87  Ga.  605. 

On  the  hearing  of  an  application  for  in- 
junction to  prevent  the  erection,  by  railroad 
companies,  of  a  bridge  on  a  street  in  a  city 
across  their  tracks,  the  affidavits  being  con- 
flicting, especially  upon  the  question  wheth- 


er or  not  datnage  would  accrue  to  com- 
plainant by  such  erection,  tlie  chancellor 
did  right  to  refuse  the  injunction,  and  then' 
was  no  abuse  of  discretion  in  so  refusing'. 
Doolittle  v.  East  Tenn.,  V.  &*  G.  R.  Co.,  So 
Ga.  658,  6  S.  E.  Rep.  918. 

There  is  tio  abuse  of  the  discretion  of  a 
court  of  equity  in  refusing  a  temporary  in- 
junction on  the  complaint  of  a  railroad 
company  that  at  a  point  where  the  com- 
pany owned  150  feet  of  ground  where  it  was 
necessary  for  them  to  put  in  -Ade  tracks,  de- 
fendants were  constructing  a  saw  mill  which 
would  interfere  with  the  side  tracks ;  that 
the  sawdust  and  other  material  about  the 
mill  would  be  likely  to  catch  fire  from  the 
railroad  engines,  and  extend  to  its  roadbed, 
and  thereby  destroy  it ;  that  the  erection  of 
the  mill  would  be  a  continuing  nuisance, 
damages  of  which  could  not  be  estimated. 
East  Venn.,  V.  i3~«  G.  R.  Co.  v.  Sellers,  85 
Ga.  8 5 3,  II  .S".  E.  Rep.  543. 

WHiere  a  street-car  company  is  only  au- 
thorized by  its  charter  to  use  horses  as  a 
motive  power,  but  it  agrees  with  the  city  to 
maintain  its  track  only  in  the  middle  of  the 
street  if  it  will  consent  to  the  use  of  elec- 
tricity as  a  motive  power,  and  it  is  after- 
ward sued  for  failing  to*remove  its  track  to 
the  middle  of  the  street,  the  discretion  of 
the  court  in  awarding  a  temporary  injunc- 
tion restraining  the  construction  of  the  road 
on  the  side  of  the  street  will  not  be  dis- 
turbed upon  appeal.  Gloversville  v.  Johns- 
town, G.  &'  K.  Horse  R.  Co.,  49  A^.  Y.  S.  R. 
315,  66  Hun  627.  21  N.   V.  Supp.  146. 

14.  "Who  limy  deinainl- Parties 
coiiiplaiitniit.— (i)  In  general. — A  party 
may  have  such  an  incorporeal  interest  in  a 
street  as  to  enable  him  to  enjoin  a  diver- 
sion of  it  to  objects  and  uses  inconsistent 
with  the  purpose  for  which  it  was  granted 
to  the  city,  as  by  laying  a  railroad  track  on 
it.  Ingram  v.  Chicago.  D.  &*  M.  R.  Co..  3.S 
Iowa  669.— Distinguished  in  Kucheman 
V.  Chicago,  C.  &  D.  R.  Co.,  46  Iowa  366. 

The  fact  that  one  railroad  company,  being 
lessees  of  tlie  road  and  franchises  of  an- 
other, fails  to  have  the  lease  acknowledged 
or  proved,  and  recorded  with  the  secretary 
of  state  within  thirty  days  after  its  execu- 
tion, as  required  bylaw,  will  not  prevent  the 
two  companies  from  obtaining  an  injunc- 
tion to  prevent  third  persons  from  infring- 
ing the  franchise  and  rights.  The  lessors 
and  lessees  having  together  the  whole  le^nl 
ownership  of   the   rights  to  be   protected, 
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may  properly  join  as  complainants.  And 
as  the  property  to  be  protected  belongs  to 
the  stockholders  whom  the  complainants 
represent,  the  defendants,  being  wrong- 
doers, cannot  set  up  the  alleged  uncer- 
tainty of  legal  relations  between  the  com- 
plainants, to  justify  their  own  wrongful 
acts  or  to  prevent  the  appropriate  relief. 
Penttsyhuifita  R,  Co.  v.  National  R.  Co.,  23 
N.J.  J&V.  441. 

Where  railroad  property  is  sold  under  a 
first  mortgage,  the  lien  of  a  second  mort- 
gage is  thereby  extinguished,  and  the  hold- 
ers of  such  second  mortgage  cannot  enjoin 
proceedings  to  collect  the  purchase  price 
from  the  purchasers  of  the  road.  Scarles  v. 
Jacksonville,  P.  QfM.R.  Co.,  2  Woods  {U. 
5.)  621. 

The  state  cannot  properly  be  made  a 
p'lity  plaintiff,  at  the  relation  of  a  private 
citizen,  to  a  bill  of  injunction  to  restrain  the 
county  court  of  a  county  from  issuing  its 
bonds  or  levying  a  tax  to  pay  for  a  sub- 
scription to  the  stock  of  a  railroad  company. 
The  state  has  no  interest,  legal  or  equit- 
able, in  the  subject-matter.  State  v.  Park- 
villc  &>  G.  R.  R.  Co.,  32  Mo.  496. 

New  York  Act  of  1873,  ch.  301,  §  i,  grant- 
ing plaintiff  company  the  right  to  construct 
and  operate  a  passenger  railway  "  through, 
upon,  and  along "  certain  streets  in  New 
York  city,  did  not  confer  upon  the  company 
any  exclusive  franchise  or  right,  nor  give  it 
power  to  interfere  with  the  construction  of 
another  road,  either  in  behalf  of  the  cit  or 
of  the  public.  If  the  defendant  company, 
that  was  also  chartered  by  the  legislature, 
had  no  riglit  to  lay  its  track  to  the  same 
point  that  plaintiff  claimed,  it  could  be  re- 
strained only  by  the  public,  unless  it  actual- 
ly interfered  with  plairriff's  track.  Chris- 
topher <S»  T.  St.  R.  Co.  V.  Central  Cross- 
To-ivn  R.  Co.,  4  Hun  (N.  Y.)  630,  mem.,  67 
Hard.  315. 

The  power  given  county  attorneys  "  to 
represent  the  state  in  all  cases  in  the  dis- 
trict and  inferior  courts  in  their  respective 
counties,"  does  not  authorize  a  county 
attorney  to  institute  suit  in  the  name  of  the 
state  on  the  relation  of  private  parties 
against  a  corporation,  to  enjoin  it  from  ex- 
ceeding its  powers  and  thereby  creating  a 
public  nuisance,  except  the  suit  be  brought 
with  the  sanction  and  in  the  name  of  the 
attorney-general.  State  ex  rel.  v.  Paris  R, 
Co.,  55  Tex.  76. 

(2)    Chvners    and   occupiers.  —  A    bill    in 


chancery  against  a  municipal  corporation, 
to  prevent  a  threatened  usur[)alii)n  of  power 
by  the  corporate  authorities,  or  the  viola- 
tion of  a  duty  imposed  by  law,  whereby  the 
burden  of  taxation  will  be  increased,  may  be 
filed  by  property  holders  or  taxpayers,  with- 
out the  intervention  of  the  attorney-gen- 
eral or  other  officers  representing  the  state. 
New  Orleans,  M.  &»  C,  R.  Co.  v.  Dunn.  51 
Ala.  128. 

It  is  no  legal  bar  to  an  injunction  that  the 
plaintiff  may  hive  acquired  his  title  from 
collateral  motive:;  and  \  cry  recently  before 
the  work  complained  of  began  or  was  to 
begin.  Sa7>ann.ih&^  IV.  R.  to.  v.  U\)odruff, 
86  Ga.  94,  1     S.  E.  Rep.  156. 

The  ou.icr  of  a  lot  liuidering  upon  a 
street,  but  not  inclidingany  part  of  it,  can- 
not enjoin  the  coii-^^truction  of  a  railroad  in 
the  street,  uniess  lie  will  sufferan  injury  dif- 
ferent in  character,  and  not  merely  greater 
in  degree,  than  the  public  generally.  Croiu- 
ley  v.  Davis,  63  Cal.  460. 

Maine  Rev.  St.  ch.  51,  §  9,  giving  a  land- 
owner the  right  to  an  injunction  agaii  st  the 
use  and  occupation  of  land,  does  not  author- 
ize the  assignee  of  a  judgment  awarding 
damages  for  land  taken,  lu  maintain  a  bill 
for  a:n  injunction.  Illsley  v.  Portland  &^  R. 
R.  Co.,  $6  Me.  531. 

Where  a  tenant  enjoins  the  construction 
of  a  railroad  over  his  lands  because  his 
damages  have  not  been  paid,  the  injunction 
will  be  dissolved  if  it  be  made  to  appear  on 
appeal  that  plaintiff  has  parted  with  his  in- 
terest in  the  land.  Piedmont  t5^  C.  R.  Co. 
V.  Speelman,  30  Am.  (S>»  Eng.  R.  Cas.  316, 
67  Md.  260,  9  Cent.  Rep.  71,  10  Atl.  Rep.  77, 

293- 

And  where  it  appears  that  plaintiff  has 
parted  with  his  interest  to  a  third  person  for 
the  sole  purpose  of  enabling  him  to  obstruct 
tlie  construction  of  the  road,  in  the  interest 
of  a  rival  road,  equity  should  not  lend  its 
aid  to  assist  such  person  by  an  injunction. 
Piedmont  &'  C.  R.  Co.  v.  Speelman,  30  Am. 
&•  E?tg.  R.  Cas.  316,  67  Md.  260,  9  Cent.  Rep. 
71,  10  Atl.  Rep.  77,  293. 

Persons  who  lay  out  lands  into  a  public 
square  or  park  and  convey  them  to  the  city 
for  public  use,  and  who  still  own  lands 
facing  the  square,  only  have  rights  differing 
in  degree,  and  not  in  kind,  from  those  of 
other  citizens  owning  land  not  adjoining 
the  square,  and  which  may  not  have  been 
assessed  with  plaintiff's  for  tlie  improve- 
ment   of   the    square ;  and    such    persons 
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cannot  enjoin  the  construction  of  a  railroad 
over  such  grounds,  unless  it  would  do  them 
some  special  injury  not  in  common  with 
the  rest  of  the  public.  Anderson  v.  Koc/tes- 
ter,  L.  &>  N.  F.  R.  Co.,  9  Ho%o.  Pr.  (A'.  Y.) 
553. — Quoting  Drake  v.  Hudson  River  R. 
Co.,  7  Barb.  (N.  Y.)  508. 

Where  a  railroad  is  authorized  by  law  a 
court  of  equity  will  not  restrain  its  con- 
struction on  the  ground  that  plaintiff  will 
sustain  indirect  or  consequential  damages, 
where  his  property  is  not  taken  or  appro- 
priated. Barnes  v.  South  Side  R.  Co.,  2  Abb. 
Pr.  N.  S.  (N.  Y.)  415.— Applying  Gould  v. 
Hudson  River  R.  Co.,  6  N.  Y.  522;  Bell- 
inger V.  New  York  C.  R.  Co.,  23  N.  Y.  42  ; 
Corey  v.  Buffalo,  C.  &  N.  Y.  R.  Co.,  23 
Barb.  482. 

(3)  Citizens  and  taxpayers. — An  action  to 
restrain  the  continuance  of  a  public  nuisance, 
such  as  a  railroad,  cannot  be  maintained  by 
an  individual  without  proof  that  he  has 
suffered  or  will  suffer  peculiar  or  special 
damage  not  sustained  by  the  community  at 
large,  and  the  injury  must  be  substantial ; 
hut  the  nature  or  extent  of  damage  is  im- 
material. Forty-second  St.  &*  G.  S.  F.  R. 
Co.  v.  Thirty-fourth  St.  R.  Co.,  20/  &>  S. 
(N.  F.)  252;  appeal  dismissed  in  102  N.  Y. 
691,  w^w.  — Distinguishing  McHenry  v. 
Jewett,  90  N.  Y.  62 ;  Houston  St.,  etc.,  li. 
Co.  V.  Forty-second  St.,  etc.,  R.  Co.,  Daily 
Reg.  Sept.  9,  1884. 

A  court  of  equity  will  not  entertain  a  bill 
in  the  name  of  one  or  more  private  citizens 
to  restrain  the  obstruction  of  a  public  street 
by  a  railroad,  where  no  private  injury  or 
threatened  injury  is  alleged  to  such  citizens 
or  their  property.  Nor  is  it  sufficient  that 
one  of  the  parties  is  a  lot  owner  on  such 
street,  unless  a  specific  injury  to  such  prop- 
erty be  alleged.  Coast  Line  R.  Co.  v.  Cohen, 
50  Ga.  451. 

The  fee  of  streets  being  in  the  city  where 
they  are  located,  and  the  city  having  the 
power  to  control  and  regulate  their  use,  a 
court  of  equity  will  not,  at  the  suit  of  an 
individual,  enjoin  a  railway  company  from 
operating  its  road  laid  in  the  street  witliout 
the  permission  of  the  city,  but  will  leave  the 
redress  to  the  public  authorities.  Patter- 
son V.  Chicago,  D.  &*  V.  R.  Co.,T3  III.  588. 

Under  the  N.  H.  Act  of  July  5.  1867,  al- 
lowing any  citizen  to  sue  out  an  injunction 
to  restrain  the  consolidation  of  railroads  to 
creitte  a  monopoly,  the  plai.ntiff  need  not 
show  that  he  has  suffered  any  private  griev- 


ance, or  that  he  has  any  interest  other  than 
as  a  citizen.  Currier  v.  Concord  R.  Corp., 
48  N.  H.  321. — Distinguishing  Quincy 
Canal  v.  Newcomb,  7  Mete.  (Mass.)  276; 
Fall  River  Iron  Works  Co.  v.  Old  Colony  & 
F.  R.  R.  Co.,  5  Allen  (Mass.)  224;  Brainard 
V.  Connecticut  River  R.  Co.,  7  Cush.  (Mass.) 
506. 

(4)  Boroughs,  counties,  logons. — A  borough 
or  town  that  is  charged  with  the  duty  of 
keeping  its  streets  in  proper  condition,  and 
that  is  responsible  if  they  are  otherwise,  is 
the  proper  party  to  apply  for  an  injunction 
to  restrain  the  unauthorized  laying  of  a 
railroad  track  in  the  streets.  Stamford  v. 
Stamford  Horse  R.  Co.,  36  A/n.  6^  Fug.  R. 
Cas.  140,  56  Conn.  381,  15  Atl.  Rep.  749,  i  L. 
R.  A.  375.  Chester  v.  Connecticut  Valley  R. 
Co.,  ^i  Conn.  348. 

A  county  may  maintain  an  action  to  en- 
join a  railroad  company  from  laying  its 
rairoad,  without  any  lawful  authority,  along 
and  in  a  county  road  in  several  towns. 
Stearns  County  v.  St.  Cloud,  M.  &*  A.  R.  Co., 
36  Minn.  425,  32  A'.  W.  Rep.  91. 

13.  Who  may  be  eiijoiuetl— Parties 
tlct'eiitlaut. — The  court  will  not  enjoin 
the  state  or  its  agent  from  taking  possession 
of  a  railroad,  where  the  state  is  not  a  party 
to  such  proceeding.  Printup  v.  Cherokee 
R.  Co.,  45  Ga.  365.— Approved  in  Branch 
V.  Macon  &  B.  R.  Co.,  2  Woods  (U.  S.)  385. 

In  a  suit  to  enjoin  the  state  treasurer 
from  paying  over  the  proceeds  of  the  sales 
of  certain  lands  granted  to  several  railroad 
companies  by  the  Kansas  Act  of  February 
23,  1866,  the  railroad  companies  are  proper 
parties.  State  v.  Anderson,  5  Kan.  90. — 
Rfx'ONCIi.ed  in  Dixon  Tp.  7a  Sumner 
County  Com'rs,  25  Kan.  519. 

Where  the  action  is  to  restrain  the  con- 
struction of  a  railroad  in  a  city,  and  to  an- 
nul an  ordinance  granting  the  permission 
of  the  city  to  build  a  road,  it  seems  that 
the  corporation  is  a  necessary  party,  where 
it  has  reserved  to  itself  a  certain  per  cent, 
of  the  gross  earnings  of  the  road.  People 
V.  Neui  York  &-  H.  R.  Co.,  45  Bard.  {N.  Y.) 

73- 

Where  the  action  is  by  an  abutting  prop- 
erty owner  to  obtain  equitable  relief  against 
the  construction  and  operation  of  an  ele- 
vated railway,  it  is  no  ground  for  demurrer 
that  both  the  lessor  and  lessee  of  the  road 
are  joined  as  defendants,  the  injury  having 
commenced  while  the  former  was  in  posses- 
sion.    Neither  docs  the  fact  that  the  lease 
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is  for  a  very  l»ng  term  make  the  fact  of 
the  joinder  of  the  two  companies  material, 
wiiere  a  perpetual  injunction  is  sought. 
a  Sullivan  v.  New  York  EL  R.  Co.,  z^N.Y. 
S.  R.  903,  7  A^.  v.  Supp.  51. 

In  a  suit  by  a  borough  for  an  injunction 
against  laying  a  track  in  the  street  by  a 
horse  railroad  company,  which  was  defended 
by  the  company,  a  holder  of  some  of  the 
bonds  of  the  company,  secured  by  a  mort- 
gage of  its  property  and  franchise,  claimed 
the  right,  on  the  ground  of  his  interest,  to 
appear  and  be  made  a  party  defendant,  un- 
der Conn.  Gen.  St.  §§  887  and  1288,  but  did 
not  allege  that  the  company  was  not  in 
good  faith  making  defense,  or  that  there 
was  any  necessity  for  his  intervention.  Hcld^ 
that  he  was  not  entitled  to  be  admitted  as 
a  defendant.  In  re  Ferris,  56  Conn.  396,  1 5 
All.  Rep.  751. 

10.  Bill— Amendment.— (I)  General 
rules. — A  bill  to  restrain  a  corporation  from 
executing  its  powers  should  make  such  spe- 
cific and  distinct  allegations  that  the  court 
can  see  that  there  is  such  excess.  Leo  v. 
Union  Pac.  R.  Co.,  22  Blatchf.  {U.  S.)  22. 

A  bill  "  praying  for  an  injunction  against 
the  use  and  occupation  of "  the  complain- 
ant's land  taken  for  the  location  of  a  rail- 
road, must  allege  a  specific  demand,  on  a 
day  certain,  more  than  thirty  days  before 
the  filing  of  the  bill,  or  it  will  be  bad  on 
demurrer.  Mooers  v.  Kennebec  &•  P.  R.  Co., 
58  Afe.  279. 

A  company  will  not  be  enjoined  in  the 
use  of  its  main  tracks  in  making  up  its  out- 
going trains  and  in  unmaking  its  incoming, 
trains,  in  doing  which  loud  noiscF  are  made 
by  means  of  the  cars,  engines,  and  men, 
and  smoke  and  steam  cast  off,  and  the 
dwelling  of  the  complainant  caused  to 
tremble  or  vibrate,  and,  when  the  doors  or 
windows  are  open,  smoke  and  steam  carried 
therein,  so  that  the  inmates  arc  aroused 
fr  >m  their  sleep,  and  his  wife  afflicted  with 
nervousness,  unless  it  be  shown  that  there 
is  some  abuse  or  negligent  use  of  the  fran- 
chise. Beiiieman  v.  Atlantic  City  R.  Co., 
(N.J.  Eg.)  19  Atl.  Rep.  731. 

A  plaintiff  having  a  cause  of  action  wh'':h 
entitles  him  to  an  injunction  restiaining  the 
unlawful  maintenance  and  operation  of  a 
railroad  in  a  street  in  front  of  his  premises, 
by  reason  of  its  continuous  interference 
with  his  rights  of  property,  may  unite  with 
a  demand  for  such  equitable  relief  and  for 
damages  because  of  such  interference,  a 
5  D.  R.  D.— 72. 


claim  for  a  personal  injury  sutTered  on  a 
particular  occasion  from  the  san>e  wrongful 
appropriation  and  use  of  the  highway. 
Lamming  v.  Galusha,  135  A^.  Y.  239,  31  N. 
E.  Rep.  1024,  47  N.  Y.  S.  R.  831  ;  reversing 
63  Hitn  32,  22  Civ.  Pro.  16,  43  A^.  Y.  S.  R. 
592.  17  N.  Y.Sitpp.  328. 

AlthoUj^h  a  bill  asking  for  an  injunction 
contains  the  averment  that  the  defendant, 
by  cutting  a  channel  through  plaintiff's 
land  when  he  had  granted  the  defendant 
the  right  to  construct  its  railroad  through 
his  land,  would  divert  the  water  of  a  creek 
from  his  mill,  and  would  work  to  him  ir- 
reparable damage,  yet  if  there  is  no  aver- 
ment that  the  defendant  is  insolvent,  or 
that  its  officers,  agents,  or  servants  are 
transcending  their  authority,  or  that  any 
damage  which  may  be  done  to  the  property 
cannot  be  adequately  compensated  in  dam- 
ages, the  injunction  must  be  refused,  Ches- 
apeake &^  O.    R.  Co.  v.  Bobbett,  5    W.    Va. 

138. 

Where  a  company  is  about  to  take  pos- 
session of  land  without  determining  in 
some  way  the  compensation  to  be  paid 
therefor,  and  without  payment  or  tender  of 
payment  thereof,  the  landowner  may  en- 
join the  company  ;  but  the  complaint  is  fa- 
tally defective  unless  it  avers  that  the  com- 
pany threatens  or  intends  to  enter  upon 
the  land  without  making  payment  therefor. 
Diedrichs  v.  Northwestern  Union  R.  Co.,  33 
Wis.  219. 

The  charge  that  they  "  have  entered  upon 
the  same  [the  land],  or  are  about  to  enter 
upon  the  same,"  is  too  uncertain,  when 
taken  in  connection  with  another  charge  in 
the  bill  that  a  company  has  acted  without 
the  authority  of  law,  and  in  the  absence  of 
any  averment  or  charge  that  it  is  about  to 
act  further  without  authority  of  law.  Ches- 
apeake (S-"  O.  R.  Co.  v.  Ration,  5  IV.  Va.  234. 

Where  a  bill  is  filed  to  enjoin  the  con- 
struction of  a  railroad,  and  a  rule  has  been 
granted  to  show  cause  why  an  injunction 
should  not  issue,  at  the  hearing  of  the  rule, 
it  is  proper  to  allow  plaintiffs  to  amend  by 
supplying  an  omission  which  had  been 
made  the  ground  of  objection  in  the  an- 
swer, and  to  grant  leave  to  take  affidavits 
to  rebut  allegations  in  the  answer;  but  a 
motion  for  a  temporary  injunction  should 
be  denied,  as  enjoining  the  construction  of 
a  public  work  which  is  authorized  by  law, 
and  should  not  be  granted  v.r.v  after  the 
hearing  of  the  rule  to   show  cause.    Dela- 
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ware  fi-  R.  Canal  Co.  v.  Raritan  <S>»  D.  B. 
R.  Co.,  14  N.J.  Eg.  445. 

(2)  Illustrations. — A  bill  by  the  owner  of 
land  against  the  New  Albany  &  Salem  R. 
Co.,  to  enjoin  the  company  from  construct- 
ing their  road  through  his  land,  on  the 
ground  that  the  company  has  not  assessed 
or  tendered  to  him  his  damages,  etc.  The 
bill  did  not  aver  ihat  the  plaintiff  was  not 
called  upon  by  an  agent  of  the  company, 
for  a  release  of  the  right  of  way,  before  the 
commencement  of  operations  by  the  com- 
pany upon  the  line  of  the  road.  Held,  that 
it  must  therefore  be  presumed  thatthecom- 
plainant  was  thus  called  upon,  pursuant  to 
the  requirement  of  the  charter.  New  Al- 
bany &*  S.  R.  Co.  V.  Connelly,  7  Ind.  32. 

A  bill  by  creditors  of  a  railroad  alleged 
that  the  corporation  was  insolvent ;  that  all 
its  property  was  mortgaged  to  trustees  for 
the  benefit  of  one  class  of  creditors ;  that  it 
owed  large  amounts  to  other  creditors,  one 
of  whom  had  attached  all  its  property ;  that 
it  was  about  to  execute  a  lease  to  the  attach- 
ing creditor  for  a  long  term  of  years,  at  a 
rental  which  would  not  pay  the  interest 
upon  its  indebtedness  ;  and  that  the  execu- 
tion of  the  lease  would  be  injurious  to  the 
interest  of  its  creditors  and  stockholders. 
The  prayer  of  the  bili  was  for  an  injunction 
to  restrain  the  corporation  from  further 
prosecuting  its  business,  and  for  the  ap- 
pointment of  receivers.  Held,  that  the  bill 
did  not  state  a  case  within  the  equity  juris- 
diction of  the  court.  Pond  v.  Framingham 
<&*  L.  R.  Co.,  9  Am.  <£~  Eng.  R.  Cas.  551,  130 
Mass.  194.— Quoting  Treadwell  v.  Salis- 
bury Mfg.  Co.,  7  Gray  (Mass.)  393. 

Plaintiff,  who  was  the  lessee  of  a  hotel,  al- 
leged that  a  strip  of  land  between  the  hotel 
and  defendant's  track  was  a  public  higliway, 
and  for  that  reason  a  fence  across  it,  erected 
by  defendant,  was  a  nuisance  ;  but  other 
averments  showed  that  an  easement  appur- 
tenant to  the  hotel  consisting  of  a  right  01 
way  across  the  land  existed,  and  that  the 
company  had  fenced  across  the  same,  leav- 
ing no  opening.  Ihld,  that  this  might  have 
been  ground  for  a  motion  to  make  more 
specific,  but  it  did  not  defeat  the  action. 
Avery  V.  New  York  C.  &>  H.  R.  R.  Co.,  31  Am. 
6^  Eng.  R.  Cas.  583,  106  N.  K.  142,  12  A'. 
E.  Rep.  619,  8  N.   Y.  S.  R.  612,  7  Cent.  Rep. 

795- 

A  railroad  company  seeking  an  injunction 
to  prevent  defenrlant  from  interfering  with 
its  right  of  way  alleged  that  the  company 


owned  a  right  of  way  across  an  original  sur- 
vey before  defendant  acquired  title  to  a  part 
thereof,  and  that  the  defendant's  vendor  re- 
ceived a  deed  of  the  portion  claimed  by 
him,  expressly  reserving  the  right  of  way; 
that  the  plaintiffs  had  been  in  the  constant 
possession  and  enjoyment  of  the  right  of 
way  for  more  than  twenty-one  years,  except 
as  obstructed  by  the  defendant.  Held,  tliat 
these  allegations  set  forth  an  absolute  title 
to  the  right  of  way,  independent  of  any 
claim  ty  prescription  or  long  possession ; 
and  that  the  allegations  as  to  long  posses- 
sion must  be  construed  as  intended  to  neg- 
ative the  idea  of  forfeiture  by  abandonment 
or  non-user.  Chance  v.  East  Tex.  R.  Co., 
22  Am.  &>  Eng.  R.  Cas.  169,  63  Tex.  152. 

17.  Atlidavits.— As  a  general  rule,  an 
injunction  will  not  be  allowed  upon  mere 
mformation  and  belief,  and  the  following 
affidavit  to  a  bill  of  injunction  is  insufficient 
under  the  statute  :  "  James  Montgomery  on 
his  solemn  oath  says  that  each  and  every 
allegation  cbntair^ed  in  the  foregoing  bill 
are  true  so  far  as  they  are  known  to  him 
personally,  and  so  far  as  he  has  heard,  he 
believes  them  to  be  true  " — Montgomery 
not  being  a  plaintifl  in  the  bill.  Chesapeake 
6-  O.  R.  Co.  V.  Hiise,  5  W.   Va.  579. 

Where  a  bondholder  seeks  an  injunction 
to  restrain  a  company  from  misapplication 
of  its  funds,  an  affidavit  for  the  injunction, 
which  is  made  in  part  on  information  and 
belief,  is  sufficient,  where  it  appears  that 
plaintiff  has  no  access  to  the  company's 
books  and  is  -not  an  officer  or  personally 
familiar  with  its  transactions ;  and  where  it 
further  appears  that  the  court  by  a  former 
decree  had  found  a  misapplication,  and 
where  the  facts  showed  no  net  earnings 
where  they  were  formerly  nearly  a  million 
and  a  half  of  dollars,  and  where  the  denial 
IS  by  the  company's  secretary,  but  only  con- 
sists of  a  bald  contradiction,  without  any 
facts  to  refute  the  charge  of  misapplication. 
Barry  v.  Missouri,  K.  &•  T.  R.  Co.,  36  Fed. 
Rep.  228. 

Where  the  allegations  in  a  duly  verified 
petition  authorize  a  temporary  injunction, 
but  the  affidavits  presented  by  the  defend- 
ants on  the  hearing  of  the  application 
clearly  rebut  the  essential  allegations  of  the 
petition,  no  injunction  ought  to  be  allowed. 
Atchison  iS-  N.  R.  Co.  v.  Troy,  10  Kan.  513. 
Where  a  bill  alleges  that  a  railroad  was 
laid  upon  a  public  street  in  a  temporary 
manner,  with  the  design  to  pretend  to  the 
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court  that  the  road  was  completed,  when  it 
was  not,  but  the  weight  of  evidence,  by  affi- 
davits, was,  that  the  portion  of  the  road 
complained  of  was  substantially  constructed 
before  the  bill  was  filed,  the  court  will  refuse 
a  preliminary  injunction.  Beck  v.  Erie  Ter- 
minal R.  Co.,  I  Pa.  Dist.  449. 

1 8.  Questions  raised.— Whether  rates 
by  state  railroad  commissioners  are  reason- 
able and  just  or  not,  even  if  subject  u> 
judicial  control,  is  not  open  to  inquiry  in  a 
suit  to  enjoin  their  discretionary  action. 
McWhorter  v.  Pensacola  &*  A.  R.  Co.,  37 
Am.  6»  Ettg.  R.  Cas.  566,  24  Fla.  417,  12 
Am.  St.  Rep.  220,  2  L.  R.  A.  504,  5  So.  Rep. 
129. 

Where  a  bill  alleges  that  the  defendant's 
act  will  cause  irreparable  injury  unless  re- 
strained, a  demurrer  to  the  complaint  is  not 
such  an  admission  of  the  charge  of  irrep- 
arable injury  as  to  conclude  that  question  ; 
but  the  court  will  consider  the  facts  alleged 
in  determining  that  question.  Boston  fi^ 
M.  R.  Co.  V.  Portsmouth  &•  D.  R.  Co.,  57 
N.  H.  200. 

A  court  of  equity  will  not  decide  upon 
the  legal  title  of  two  railroad  companies  to 
a  certain  route,  upon  an  injunction  bill. 
Morris  &•  E.  R.  Co.  v.  Blair,  9  N.  J.  Eg. 
635.— Applied  in  Sioux  City  &  D.  M.  R. 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.,  25  Am. 
&  Eng.  R.  Cas.  150,  27  Fed.  Rep.  770.  Rec- 
onciled IN  East  Ala.  R.  Co.  v.  Tennessee 
&  C.  R.  R.  Co.,  29  Am.  &  Eng.  R.  Cas.  363, 
78  Ala.  274. 

On  a  bill  to  restrain  a  person  from  build- 
ing a  canal  across  land  previously  con- 
demned for  a  railroad's  use,  for  which  dam- 
ages have  been  assessed  by  a  jury  and  paid 
mto  court,  defendant  cannot  urge  that  the 
complainant's  charter  has  expired,  since 
such  objection  should  have  been  taken  by 
certiorari.  Packard  v.  Bcrij^en  Neck  R.  Co., 
48  N.J.  Eq.  28 1,  22  Atl.  h\'p.  227. 

Where  a  telephone  company  tiles  a  bill  to 
restrain  a  street-car  company  from  using 
electricity  on  a  certain  street,  on  the  ground 
that  it  interferes  with  plaintiff's  wires,  and 
no  relief  is  asked,  except  an  injunction,  and 
the  defendant's  answer  sets  up  no  claim  for 
affirmative  relief,  no  claim  for  an  extra  al- 
lowance of  costs  can  be  made,  under  the 
code,  where  the  bill  is  dismissed.  Hudson 
River  Tchp.  Co.  v.  Watervliet  T.  iS-  A'.  Co., 
39  A'.  Y.  S.  R.  966,  61  Hun  161,  21  Civ. 
Pro.  204,  15  A'.  Y.  Supp.  "'^'3. 

When    railroad   companies   exceed   their 


statutory  powers  in  dealing  with  other  peo- 
ple's property,  no  question  of  damages  is 
raised  when  an  injunction  is  applied  for, 
but  simply  one  of  an  invasion  of  a  right. 
Com.  v.  Pittsburgh  (S-  C.  R.  Co.,  24  Pa.  St. 
159.— Followed  in  Payne  v.  Kansas  &  A. 
V.  R.  Co.,  47  Am.  &  Enfe.  R.  Cas.  228,  46 
Fed.  Rep.  546.  Quoted  in  St.  Louis  R. 
Co.  V.  Northwestern  St.  L.  R.  Co.,  69  Mo. 
65 ;  Deschamps  v.  Second  &  T.  St.  Pass.  R. 
Co.,  3  Phila.  (Pa.)  279;  Attorney-General 
V.  Chicago  &  N.  W.  R.  Co.,  35  Wis.  425.— 
Attorney-General  v.  Ryan,  5  Man.  81. 

Upon  a  bill  for  an  injunction  and  relief, 
an  act  of  the  legislature  ought  not  to  be  ad- 
judged unconstitutional  on  a  mere  prelim- 
inary hearing,  for  the  injunction,  and  before 
an  examination  into  the  general  merits  of 
the  bill.  Upon  such  a  bill,  calling  for  an 
immediate  injunction  upon  a  railroad  cor- 
poration to  stay  their  appropriation  of,  or 
operations  upon,  the  complainant's  land, 
under  their  charter,  on  the  ground  that  the 
charter  was  unconstitutional — held,  that  the 
case  must  take  the  ordinary  course  of  ju- 
dicial proceedings,  and  until  a  hearing  upon 
the  merits  could  be  had,  and  for  the  p-- 
poses  of  the  preliminary  inquiry,  the  con- 
stitutionality of  the  act  would  be  assumed, 
and  the  injunction  denied.  Deeringv.  York 
&*  C.  R.  Co.,i\  Me.  172. 

10.  Appeal— Review.*— Where  a  suit 
for  injunction  turns  wholly  upon  the  va- 
lidity of  a  statute  granting  the  defendant 
the  exclusive  right  to  the  use  of  certain 
property,  to  aid  in  the  construction  and 
operation  of  its  railway,  which  is  claimed 
by  the  plaintiff  as  a  public  levee  or  landing, 
and  the  use  01  such  property  in  a  way  not 
materially  in  conflict  witfi  any  use  to  which 
it  is  being  put  is  of  great  advantage  to  the 
defendant,  an  injunction  restraining  it  from 
such  use  will  be  moilified  accordingly  ;  and 
in  the  consideration  of  the  matter,  weight 
will  be  given  to  the  presumption  that  an 
act  of  the  legislature  is  valid  and  that  the 
defendant  is  engaged  in  a  public  enterprise 
in  which  the  public  is  interested.  Portland 
v.  Oregonian  R.  Co.,  7  Sawy.  {U.S.)  122,  6 
Fed.  Rep.  321. 

Where  a  decree  of  a  court  of  equity  has 
enjoined  an  action  of  ejectment  to  recover 
possession  of  land  condemned  for  railroad 

•Order  refusing  injunction.  ObllRation  to 
continue  or  reinstate  injunction,  whether  main- 
tainable in  appellate  court,  see  note,  2  Am.  & 
Eng.  R,  Cas   290. 
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purposes,  and  has  quieted  the  title  in  the 
company,  it  is  no  defense  to  the  suit  for 
injunction  that  the  company  has  a  perfect 
legal  defense  to  the  action  in  ejectment, 
since  such  defense  is  not  as  efficient  as  the 
decree  in  equity ;  and,  moreover,  this  is 
especially  true  when  the  objection  was  not 
made  in  the  court  below,  but  the  appellant 
answered  to  the  merits,  and  went  to  a  hear- 
ing on  the  bill  without  objection  that  the 
suit  could  not  be  maintained  because  the 
remedy  at  law  of  the  appellee  was  complete. 
FoUz  V.  5/.  Louts  &*  S.  F.  R.  Co.,  57  Am.  <S>' 
Etig.  A\  Cas.  582,  60  Fed.  Rep.  316. 

A  harmless  though  useless  restraint  by  a 
temporary  injunction  is  a  mere  ideal  bur- 
den, and  therefore  resort  to  this  court  be- 
fore the  final  hearing  of  the  case  to  throw 
it  off  is  needless.  In  so  far  as  the  question 
of  cost  is  involved,  that  will  bear  delay 
until  such  hearing.  Georgia  Southern  &* 
F.  R.  Co.  V.  Ray,  43  Am.  <S-  Eng.  R.  Cas. 
95,  84  Ga.  376,  II  S.E.  Rep.  352. 

Where  both  an  individual  and  a  railroad 
company  are  claiming  a  strip  of  land,  and 
the  individual  takes  possession  and  obtains 
an  injunction  to  restrain  the  company  from 
interfering  with  the  possession,  the  bill  will 
be  dismissed  upon  its  appearing  that  the 
plaintiff  has  parted  with  his  interest  in  the 
land,  but  it  should  be  without  prejudice  to 
the  rights  of  the  parties  at  law.  Taylor  v. 
Lake  Shore  &*  M.  S.  R.  Co.,  33  ///.  App.  \  16. 

A  railroad  company  cannot  enjoin  county 
commissioners  from  laying  out  a  highway 
across  its  track,  because  it  is  stated  to  be 
"  for  public  and  private  use,"  on  the  ground 
that  the  constitution  does  not  allow  private 
property  to  be  taken  for  private  use.  It  is 
sufficient  if  it  appears  that  the  use  is  to  be 
public  as  well  as  private.  Highway  Com'rs 
v.  Chicago  &*  N.  W.  R.  Co.,  34  ///.  App.  32. 
—Distinguishing  Chicago  &W.  I.  R.  Co. 
V.  Dunbar,  95  111.  571.  Following  and 
QUOTING  Chaplin  v.  Highway  Com'rs,  126 
111.  264. 

Neither  can  such  injunction  be  sustained 
on  the  ground  that  the  act  under  which  the 
commissioners  proceed  is  unconstitutional, 
as  embracing  more  than  one  subject  in  its 
title,  being  that  of  "  roads  and  bridges." 
Highway  Com'rs  v,  Chicago  Sf  N.  W.  R. 
Co.,  34  ///.  App.  32. 

The  object  of  a  special  injunction  is  pro- 
tection only,  and  therefore  when  it  appears 
that  the  complainant's  interests  will  be 
fully  protected  by  a  decree  enjoining  con- 


struction of  a  railroad  in  front  of  his  prop- 
erty, a  general  injunction  previously  issued, 
enjoining  all  construction  of  the  railroad, 
will  be  modified  so  as  to  allow  the  construc- 
tion to  proceed  elsewhere.  Collins  v.  North- 
eastern El.  R.  Co.,  2  Pa.  Dist.  417. 

Though  an  injunction  remains  in  full 
force  pending  appeal  under  a  supersedeas 
bond  after  a  final  decree  is  entered  dissolv- 
ing it,  yet  if  the  order  granting  the  injunc- 
tion limits  its  duration  to  the  hearing  of  the 
cause  in  the  district  court,  and  on  the  hear- 
ing the  injunction  is  dissolved,  the  rule  does 
not  apply.  The  supreme  court  will  not 
revise  such  an  order  thus  limited,  on  appeal, 
and  an  order  which  cannot  be  revised  is  not 
aflected  by  an  appeal.  Ft.  Worth  St.  R. 
Co.  V.  Rosedale  St.  R.  Co.,  68  Tex.  163,  7  J>'. 
W.  Rep.  381.— Quoting  Daw  v.  Eley,  L.  R. 
3  Eq.  509.  Reviewing  Williams  v.  Pouns, 
48  Tex.  141. 

On  an  appeal  from  a  preliminary  order 
of  injunction  made  by  a  judge  of  the  cir- 
cuit court,  in  vacation,  the  appellate  court 
will  not  consider  any  depositions  in  the 
cause  taken  by  the  appellant  subsequent  to 
the  time  such  order  of  injunction  took  effect. 
Freshwater  v.  Pittsburgh,  W.  a-»  A'.  R.  Co., 
6  W.  Va.  503. 

Temporary  injunction  mof'ified  so  as  to 
allow  a  company  to  complete  over  its  own 
land  a  side  track  already  commenced,  and 
to  use  the  same  until  a  final  adjudication  is 
had  in  the  cause,  this  side  track  not  touch- 
ing any  property  of  the  complainants,  and 
its  construction  and  use  being  (according  to 
the  evidence)  more  likely  to  lessen  than  in- 
crease their  annoyance  or  damage  for  the 
present.  Savannah,  A.  <&*  M.  R.  Co.  v. 
Fort,  84  Ga.  300,  10  5.  E.  Rep.  1014. 

An  injunction  was  granted  restraining 
the  city  of  New  Orleans  from  destroying  or 
removing  the  Pontchartrain  railroad  depot. 
The  city  obtained  an  order  dissolving  the 
injunction  on  bond.  The  railroad  company 
asked  for  an  appeal  from  such  order,  which 
the  court  a  quo  refused,  on  the  ground  that 
no  irreparable  injury  would  follow.  Held, 
that  the  allegations  in  the  petition  being 
taken  as  true,  an  irreparable  injury  would 
follow,  because  the  company  would,  in  case 
it  was  decided  in  their  favor,  be  driven  to 
another  action  on  the  bond  to  obtain  their 
rights  ;  that  an  appeal  would  lie  in  all  cases 
from  an  interlocutory  decree  where  an  ir- 
reparable injury  would  follow.  State  v. 
Judge,  23  La.  Ann.  51.— Quoting  State  v. 
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j-udge,  12  La.  Ann.  455  ;  White  v.  Cazenave, 
14  La.  Ann.  57. 

Alter  the  court  had  refused  a  preliminary 
injunction  for  the  removal  of  an  oil  pipe 
and  to  prevent  its  use  by  defendants,  and 
had  discharged  an  ad  interim  order  staying 
the  defendants  in  the  premises,  and  an  ap- 
peal therefrom  had  been  taken  and  was 
pending,  an  application  to  this  court  to  con- 
tinue such  ad  luierim  order,  merely  on  the 
ground  of  the  appeal,  was  denied.  Central 
R.  Co.  V.  Standard  Oil  Co.,  2  Am.  &*  Eng. 
R.  Cus.  2S6,  33  A'.  /.  Eg.  372.— APPLYING 
Easton  v.  New  York  &  L.  B.  R.  Co.,  24  N. 

J.  Eq.49.  59- 

A  county  ^erected  an  elevated  roadway  or 
approach  to  a  bridge,  which  was  longer 
tlian  the  former  approach,  and  obtained  a 
preliminary  injunction  to  restrain  a  street- 
car company  from  relaying  its  track  on  the 
approacli.  On  appeal  the  injunction  was 
modified  so  as  to  allow  the  track  to  be  laid 
to  the  former  beginning  of  the  approach, 
and  beyond  that  continued  until  final  hear- 
ing. Pcrktomen  Ave.  Pass.  R.  Co.' s  Appeal, 
{Pa.)  4  Atl.  Rep.  458.  To  same  effect  see 
Pennsylvania  S.  V.  R.  Co.  v.  Philadelphia 
(S-  R.  R.  Co.,  151  Pa.  St.  402,  24  Atl.  Rep. 
1086. 

II.  TTSE  OF  THE  WBIT  IN  PABTICDIAB 
CASES. 

I.  /«  General. 

20.  Acts  injurious  to  stockholders. 

— Where  a  transit  company  has  received  a 
majority  of  the  stock  of  a  railroad  company, 
and  has  contracted  for  the  construction  of 
the  road,  and  has  issued  its  own  stock  for  a 
very  large  sum,  and  has  expended  a  con- 
siderable sum  in  money,  and  assumed  obli- 
gations for  another  sum  of  considerable 
amount,  and  new  directors  of  the  railroad 
company  are  fraud jlently  elected  at  an  ad- 
journed meeting  at  which  the  transit  com- 
pany is  not  represented,  who  propose  to 
take  charge  of  the  road,  the  transit  com- 
pany may  prevent  the  carrying  out  of  such 
arrangement  by  an  injunction.  A^ew  York 
&->  />'.  Rafiiil  Transit  Co.  v.  Parrott,  36  Fed. 
Rep.  462. 

21.  Alicnntioii  of  property.— Where 
defendants  robbed  an  express  company  in 
the  United  States  of  money,  bonds,  and 
other  property,  which  the  company  had  in 
its  hands  as  common  carriers,  and  invested 
the  same  in  property  in  Ontario,  a  chancery 


court  on  tracing  the  property  will  enjoin  its 
transfer  until  a  final  hebring.  Merchants 
Exp.  Co.  V.  Morton,  15  Grant's  Ch.  {U.  C.) 
274. 

E.  &  W.,  attorneys,  by  authority  of  an 
agreement,  hypothecated  bonds  of  a  rail- 
road to  a  banking  company  as  collateral  to 
secure  moneys  advanced  or  to  be  advanced 
in  the  construction  and  equipment  of  the 
railroad  ;  and  if  the  advancements  were  not 
paid  by  a  fixed  date,  the  banking  company 
was  to  have  power  to  sell  the  bonds.  The 
time  having  passed,  E.  &  W.  organized  a 
syndicate  to  purchase  the  bonds,  and  the 
bank  gave  notice  to  the  railroad  of  its  in- 
tention to  sell  the  bonds,  if  the  amount  of 
their  claim  was  not  paid  by  a  given  day. 
The  railroad  filed  a  bill,  inter  alia,  praying 
an  injunction  to  restrain  the  sale.  He/d, 
that  the  relation  between  the  parties  was 
that  of  mortgagor  and  mortgagee,  and  not 
that  of  trustee  and  cestui  que  trust,  and 
therefore  the  bank  could  not  be  restrained 
from  selling,  nor  E.  &  W.  from  buying. 
Norva  Scotia  C.  R.  Co.  v.  Halifax  Banking 
Co.,  23  A\rv.  Sc.  172. 

22.  Appropriation  of  laiirt.*— The 
principle  upon  which  a  court  of  equity  pro- 
ceeds in  interfering  to  prevent  bodies  cor- 
porate having  compulsory  power  to  enter 
upon,  and  to  take  and  appropriate  for  their 
own  uses,  the  lands  of  others,  differs  mate- 
rially from  the  principle  upon  which  it  in- 
tervenes to  prevent  the  commission  or  con- 
tinuance of  waste,  nuisances,  or  trespasses. 
when  only  private  rights,  or  the  rights  of 
persons,  natural  or  artificial,  not  having 
such  powers,  are  involved  ;  the  court  mter 
vening  in  such  cases,  because  of  the  neces- 
sity to  keep  such  corporations  within  con- 
trol and  in  subjection  to  the  law,  rather 
than  upon  the  theory  that  they  are  tres- 
passers, or  that  the  injury  which  they  are 
inflicting  is  irreparable.  East  &^  IV.  R.  Co. 
V.  East  Tenn.,  V.  &->  G.  R.  Co.,  22  Am.  &' 
Eng.  A.  Cas.  81,  75  Ala.  275.— QUOTED  in 
Highland  Ave.  &  B.  R.  Co.  z/.  Birmingham 
Union  R.  Co.,  93  Ala.  505. 

If,  however,  in  such  case,  the  right  and 
title  of  the  complainant  are  not  clear,  or  if 
the  whole  controversy  resolves  itself  into  a 
naked  dispute  as  to  the  strength  of  the 
legal  title,  and  it  is  not  shown  that  an  action 


*  Injunction  to  prevent  illegal  taking  or  occu- 
pation of  lands  or  operation  of  roads,  see  notes, 
22  Am.  &  Eng.  R.  Cas.  88 ;  10  /./.  393. 
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of  trespass  or  of  ejectment  will  not  afford 
all  necessary  relief,  the  court  will  not  inter- 
vene by  injunction.  East  &*  IV.  Ji.  Co.  v. 
East  Tenn.,  V.  &•  G.  K.  Co.,  22  Am.  &*  Eng. 
R.  Cas.  8i,  75  Ala.  275. 

Tlie  pendency  of  a  proceeding  by  a  prose- 
cuting attorney,  in  the  nature  of  a  guo  war- 
ranto, against  .a  railroad  company,  to  pro- 
cure the  forfeiture  of  its  franchises  on  the 
(j;roiind  that  it  has  been  organized  to  do  an 
illegal  act,  cannot  affect  or  delay  the  deci- 
sion in  a  prior  proceeding  to  enjoin  such 
company  from  further  prosecuting  the  pur- 
pose for  which  it  has  been  organized.  Au- 
rora &*  C.  Ji.  Co,  V.  Lawrenciburgh,  56  Ind. 
80,  1 8  Am.  Ry.  Rep.  136. 

Whether  this  court  will  prevent,  by  in- 
junction, the  permanent  appropriation  of 
lands  by  a  railroad  company  acting  ultra 
vires,  in  the  absence  of  irreparable  injury, 
quare.  Erie  R.  Co.  v.  Delaware,  L.  &*  W. 
R.  Co.,  i\  N.J.  Eg.  283. 

23.  Conspiracy  to  boycott.— A  com- 
bination for  the  purpose  of  inducing  officers 
and  employes  of  a  railroad  company,  subject 
to  the  Interstate  Commerce  Act,  to  refuse 
to  receive  and  handle  the  freights  of  a  con- 
necting road,  with  a  view  of  injuring  the 
latter,  is  a  conspiracy  within  the  meaning 
of  the  Interstate  Commerce  Act,  §  10,  and  a 
court  of  equity  may  enjoin  all  acts  that 
might  affect  the  exchange  of  interstate 
traffic.  Toledo,  A.  A.  &>  N.  M.  R.  Co.  v. 
Pennsylvania  Co.,  53  Am.  &^  Efig.  R.  Cas. 
307,  54  Fed.  Rep.  730.— Applying  Bowenz/. 
Hall,  6  Q.  B.  D.  333  ;  Walker  v.  Cronin,  107 
Mass.  555 ;  Lumley  v.  Gye,  2  El,  &  Bl.  216 ; 
Rice  V.  Manley,  66  N.  Y.  82 ;  Benton  t'. 
Pratt,  2  Wend.  (N.  Y.)  385. 

If  a  common  carrier  is  injured  by  a  con- 
spiracy on  the  part  of  an  organization  of 
engineers  to  prevent  it  from  the  interchange 
of  traffic  with  connecting  carriers,  it  may 
have  a  remedy  for  the  loss  against  all  en- 
gaged in  the  conspiracy.  Toledo,  A.  A.  &' 
N.  M.  R.  Co.  v.  Pennsylvania  Co.,  53  Am. 
*»  Eng.  R.  Cas.  307,  54  Fed.  Rep.  730. — 
Quoting  Mogul  Steamship  Co.  v.  Mc- 
Gregor. 23  Q.  B.  D.  598. 

24.  Construction  of  road.  —  Aver- 
ments in  a  bill  filed  by  one  railroad  corpo- 
ratioi\  against  another,  to  enjoin  the  de- 
fendant from  constructing  its  railroad  on 
the  complainant's  right  of  way,  that  the  de- 
fendant has  wrongfully  taken  possession  of 
lands  of  which  the  complainant  was  pos- 
sessed, and  is  appropriating  the  same  to  its 


uses  ;  that  it  had  not  proceeded  to  the  con- 
demnation of  the  lands  in  the  mode  pre- 
scribed by  law,  and  had  not,  in  obedience 
to  the  constitution,  made  just  compensation 
therefor — give  the  court  jurisdiction  to  pre- 
vent the  further  invasion  of  the  property  by 
the  defendant,  without  regard  to  any  ques- 
tion of  irreparable  injury.  East  &*  IV.  A'. 
Co.  V.  East  Tenn.,  V.  6>»  G.  R.  Co.,  22  Am. 
<S>»  Eng.  R.  Cas.  81,  75  Ala.  275. 

If  a  railroad  corporation,  which  is  au- 
thorized by  statute  to  select  a  route  for  ilie 
road,  and  to  construct  the  road  thereon, 
cannot  construct  its  road  without  imminent 
danger  to  the  works  of  a  canal  company, 
previously  constructed,  under  a  similar  au- 
thority from  the  legislature,  the  raihoad 
company  will  be  restrained  by  injunction 
from  constructing  its  road  upon  that  rou'  ;. 
Hudson  &*  D.  Canal  Co.  v.  New  York  (3-=  ,". 
R.  Co.,  9  Paige  {N.  Y.)  323.— REFERRING 
TO  Mohawk  Bridge  Co.  v.  Utica  &  S.  R. 
Co.,  6  Paige  554. 

The  power  of  defendant  company  as  to 
the  location  of  its  tracks  and  branches  for 
station  accommodations  in  New  York  city 
is  limited  by  its  charter,  granted  in  1846; 
and  if  it  attempts  to  build  beyond  the  desig- 
nated points  it  may  be  enjoined.  People  v. 
Hudson  River  R.  Co..  2  Abh.  Pr.  N.  S.  {N. 
K.)  249,  32  Hffw.  Pr.  394.  Mississippi,  O. 
&>  R.  R.  R.  Co.  V.  Caster,  24  Ark.  96.— Fol- 
lowing Mississippi,  O.  &  R.  R.  R.  Co.  v. 
Cross,  20  Ark.  443. 

Stockholders  of  a  railroad  company  may 
enjoin  a  company  and  its  directors  from  ex- 
pending money  to  build  a  branch  line  ai'-.i 
bridges,  where  it  appears  that  the  ent:;i- 
prise  must  result  in  a  serious  loss,  with- 
out any  immediate  prospect  of  advant;ii;e. 
Ives  v.  Smith,  8  A'.  Y.  Supp.  46;  affirming 
3  N.  Y.  Supp.  645. 

Building  another  railroad  on  a  portion 
of  the  unused  right  of  way  of  a  railroad 
company,  which  it  has  acquired  by  pur- 
chase, creates  an  additional  servitude  upon 
the  easement,  and  the  consent  of  the  owner 
of  the  land  must  first  be  obtained,  and 
compensation  made  to  him  for  the  damage, 
although  the  company  to  which  tiie  right 
of  way  was  originally  conveyed  has  trans- 
ferred a  part  of  it  to  the  company  building 
the  additional  road.  The  owner  of  the  fee 
may  enjoin  the  second  company  from  build- 
ing its  road  until  compensation  has  been 
made.  Ft.  Worth  &•  R.  G.  R.  Co.  v.  Jen- 
nings, 46  Am.  &>  Eng.  R.  Cas.  574,  76  Tc.x. 
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373,  \iS.  W.  Rep.  270, 8  L.  A\  A.  180.— Dis- 
tinguishing Hatch  V.  Chicago  &  I.  R.  Co., 
18  Ohio  St.  118.  Quoting  Houston  <S  T. 
C.  R.  Co.  V.  Odum,  53  Tex.  353 ;  Texas  &  S. 
R.  Co.  V.  Meadows,  73  Tex.  32 ;  Kast  Ala. 
R.  Co.  V.  Visscher,  114  U.  S.  341. 

Where  it  is  doubtful  whether  a  company 
is  able  financially  to  construct  its  main  line, 
a  municipal  corporation  that  has  subscribed 
to  its  stock,  with  the  expectation  of  being 
benefited  by  the  construction  of  the  main 
line,  may  enjoin  the  company  from  expend- 
ing its  funds  in  constructing  branch  roads. 
Plattetnlle  v.  Galena.  (^  6'.  \V.  R.  Co.,  43 
M^is.  493,  17  Am.  Rj/.  Rep.  i.  ' 

An  injunction  will  lie  to  restrain  a  rail- 
way company  from  proceeding  with  blast- 
ing operations  whereby  stone  is  thrown  on 
neighboring  buildings  and  into  gardens. 
Arnold  "i.  Furness  R.  Co.,  22  IV.  R.  613. 

Where  a  charter  authorizes  a  company  to 
construct  a  railroad  between  designated 
points,  without  naming  any  line  of  route, 
with  a  provision  that  it  may  also  build  a 
lateral  road  to  a  designated  place,  much  is 
left  to  the  discretion  of  the  company  in 
building  the  road,  and  it  "will  not  be  en- 
joined from  building  the  main  line  so  as  to 
run  through  the  lateral  point,  in  the  ab- 
sence of  proof  that  it  has  not  acted  in 
good  faith  or  exercised  a  sound  discretion. 
Bonaparte  v.  Camden  &•  A.  R.  Co.,  Baldw. 
(U.  S.)  205.— Quoted  in  State  ex  rel.  v. 
Wilson,  49  Mo.  146. 

The  construction  of  a  track  for  ;i  horse 
railroad  over  a  turnpike  road,  under  an 
agreement  with  the  turnpike  company,  by  a 
corporation  whose  charter  contains  a  re- 
striction making  it  "  void  so  far  as  relates 
to  the  right  to  construct  the  said  road  in 
any  town  until  the  act  has  been  accepted  by 
the  selectmen,"  will  not  be  restrained  by 
injunction  as  a  nuisance  in  a  town  trav- 
ersed by  a  turnpike  road,  merely  because 
the  selectmen  of  the  town  have  not  ac- 
cepted the  charter.  District  Attorney  v. 
Lynn  &>  B.  R.  Co.,  16  Gray  (Mass.)  242. 

Where  two  companies  have  the  authority 
to  build  and  operate  railroads  between  the 
same  tcrniint,  neither  can  take  exception  to 
any  irregularity  or  unlawfulness  in  the  ex- 
ercise of  such  franchise  by  the  other,  unless 
it  can  show  a  particular  injury  to  itself  from 
such  course.  Erie  R.  Co.  v.  Delaware,  L. 
&r*  W.  R.  Co.,  21  N.  J.  Eg.  283.— Di.sTix- 
GUiSHED  IN  Evans  V.  Missouri,  I.  «&  N.  R. 


Co.,  64  Mo.  453.  Quoted  in  Pennsylvania 
R.  Co.  V.  National  R.  Co.,  23  N.  J.  Eq. 
441. 

Where  a  corporation  is  authorized  by 
statute  to  construct  its  road  upon  a  partic- 
ular route,  a  mere  temporary  injury  to  a 
canal  which  has  been  previously  authorized 
and  constructed,  and  which  can  be  compen- 
sated in  (iamages,  is  not  sutlicient  to  justify 
the  granting  of  an  injunction  to  stop  the 
progress  of  the  work.  Hudson  iS^  D.  Canal 
Co.  V.  AVti/  YorA  &^  E.  R.  Co.,  9  Paige  (/V. 
Y.)  323.— QuoTiii)  IN  Sargent  v.  Ohio  & 
M.  R.  Co.,  I  Handy. (Ohio)  52. 

But  if  the  railroad  corporation  is  con- 
structing its  railway  upon  such  route  with- 
out authority,  and  such  construction  will 
probably  injure  the  works  of  the  canal 
company,  an  injunction  will  be  granted  to 
restrain  the  construction  of  the  railway 
upon  the  route  of  the  canal.  Hudson  &* 
D.  Canal  Co.  v.  Xew  YorA  (Sn>  E.  R.  Co.,  9 
Paii,re  {N.  Y.)  323. 

It  is  no  objection  to  the  construction  of  a 
railroad  on  the  route  of  a  canal  that  the 
road  cannot  be  traversed  by  steam  engines 
after  it  is  completed,  without  frightening 
the  horses  upon  the  towing  path  of  the 
canal,  so  as  to  destroy  the  navigation  of 
such  canal.  But  if  the  railroad  company 
attempts  to  use  steam  engines  upon  the 
road,  instead  of  horses,  after  the  road  is 
completed,  the  remedy  of  the  cimal  com- 
pany is  to  apply  for  an  injunction  to  re- 
strain the  use  of  such  engines.  Hudson  <S» 
D.  Canal  Co.  v.  New  York  d~  E.  R.  Co.,  9 
Paige  {X.  Y.)  323. 

Where  a  company  has  made  and  filed  a 
map  and  survey  of  the  line  of  an  intended 
road,  and  has  given  the  required  notice  to 
all  persons  interested,  and  no  change  of 
route  is  made,  it  has  acquired  a  right  to 
construct  and  operate  its  road  over  said 
line,  to  the  exclusion  of  all  other  railroads, 
and  free  from  interference,  and  it  may  en- 
join such  interference.  Rochester,  //.  (S^»  L. 
R.  Co.  V.  New  York,  L.  E.  &^  IV.  R.  Co.,  35 
Am.  &^  Eng.  R.  Cas.  267,  no  A^.  1'.  128,  13 
Cent.  Rip.  232,  17  N.  E.  Rep.  680,  16  N. 
Y.  S.  R.  838 ;  affirming  44  Hun  206,  8  N. 
Y.  S.  R.  237. — Distinguished  in  Pocan- 
tico  Water  Works  Co.  v.  Bird,  130  N.  Y, 
249. 

By  virtue  of  an  agreement  made  subse- 
quent to  a  mortgage,  with  the  grantees  of 
the   mortgagors,  a   company  claimed    the 
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right  to  construct  afiproache?  to  iheir  tun- 
nel, over  lands  and  railroad  track  covered 
by  their  mortgage,  thereby  inflicting  serious 
damage,  and  proposing  to  allow  no  com- 
pensation, except  the  cost  of  the  alteration 
at  the  crossing.  Held,  that  such  rigiit 
would  not  be  determined  on  a  petition  for 
;m  injunction  to  prevent  the  injury,  filed  by 
the  receiver  of  the  mortgagors,  as  auxiliary 
lo  a  bill  to  foreclose,  where  the  resjjondents 
were  not  parties  to  such  bill.  They  should 
be  made  parties  in  order  that  the  question 
may  be  directly  litigated.  Coe  v.  Xcw  Jer- 
sey Midland  K.  Co.,  28  A^.  J.  Eg.  27,  14  Am. 
Ry.  Rep.  5. 

The  mortgagees — held,  under  the  circum- 
stances, not  estopped  by  acquiescence.  Coe 
v.  Neiv  Jersey  Midland  R.  Co.,  28  N.  J.  Eq. 
27,  14  Am.  Ry.  Rep.  5. 

The  injunction  restraining  the  building 
of  the  approaches  was  modified  so  far  as  to 
allow  the  construction  to  tjo  on,  on  condi- 
tion that  the  respondents  make  and  pay 
for  all  alterations  in  the  petitioners'  track, 
where  rendered  necessary  thereby,  and  give 
bond  to  pay  for  all  other  damage  infli^Led, 
including  the  value  of  the  land  occupied, 
preserving  to  the  petitioners  the  use  and 
benefit  of  their  drill-yard,  etc.,  the  grade  of 
which  would  be  affected  by  the  raising  of 
..le  track  at  the  crossing.  Coe  v.  Neiu  Jer- 
sey Midland  R.  Co.,  28  JV.  J.  Eq.  27,  14  Am. 
Ry.  Rep.  5. 

Two  railway  companies  were  in  the  actual 
possession  of  a  strip  of  ordinance  land  100 
feet  in  width,  along  which  their  tracks 
were  laid,  and  a  third  company  proceeded 
to  lay  its  track  on  the  same  strip,  when  an 
injunction  was  obtained  at  the  instance  of 
one  of  the  first-named  companies  restrain- 
ing such  third  company  from  further  pro- 
ceeding. Thereupon  they  obtained  from 
the  government  of  the  Dominion  a  license 
of  occupation  of  the  same  strip,  the  order 
in  council  authorizing  such  license,  stating 
that  it  was  not  to  "operate  to  imply  any 
covenant  or  agreement  on  the  part  of  the 
crown  to  give  possession  to  the  licensees, 
but  that  such  license  shall  be  accepted  by 
them  subject  to  any  legal  right  which" 
the  two  railways  so  in  possession  "  may 
hereafter  establish  in  respect  of  one  hun- 
dred feet  or  any  part  thereof."  A  motion 
was  then  made  to  dissolve  the  injunction, 
which  was  refused  with  costs.  Grand 
Trunk  R.  Co.  v.  Credit  Valley  R.  Co.,  26 
Grant's  C/i.  (U.  C.)  572. 


25.  Improper  use  of  corporate 
frjiiicliise."— The  court  of  equity  may  en- 
join a  railroad  company  from  exceeding  or 
abusing  its  corporate  franchise,  or  from  vio- 
lating the  public  law,  to  the  injury  of  the 
public,  upon  information  filed  by  the  attor- 
ney-general. Attorney-General  v.  C/iicai;o 
&*  A'.  W.  R.  Co..  35  Wis.  425.— Quoted  in 
Stockton  V.  Central  R.  Co.,  50  N.  ].  Eq.  52. 

A  court  of  equity  has  jurisdiction,  at  the 
instance  of  stockholders  of  a  railroad  cor- 
poration, to  restrain  the  corporation  and 
those  who  have  control  and  management 
thereof  from  acts  tending  to  the  destruction 
of  its  franchises,  from  violation  of  the  char- 
ter; from  misuse  or  misappropriation  of  the 
corporate  powers  or  property,  and  from 
other  acts  prejudicial  to  the  stockholders 
amounting  to  a  breach  of  trust.  Such  juris- 
diction will  be  entertained,  notwithstanding 
the  case  may  involve,  as  an  incidental  ques- 
tion, the  inquiry  which  of  two  is  the  legal 
board  of  directors.  Pond  v.  Vermont  Valley 
R.  Co..  12  Blatc/iJ.  (U.  S.)  280. 

If  the  charter  of  the  street  railroad  com- 
pany has  been  misused  to  benefit  private 
persons,  and  if,  instead  of  being  used  to 
operate  a  road  for  the  public,  by  a  sham 
arrangement  and  contrivance  it  has  been 
used  to  operate  it  for  a  private  corporation, 
its  operation  or  use  ought  to  be  perpetually 
enjoined.  Mayor,  etc.,  oj  Macon  v.  Harris, 
75  Ga.  761. 

26.  Interference  with  business.— 
Where  a  railroad  company  has  the  power 
to  carry  passengers  from  its  road  across  a 
river  to  a  city,  but  contracts  with  the  city 
and  the  lessees  of  a  public  ferry  owned  by 
the  city  for  the  transportation  of  all  its 
freight  and  passengers,  but  afterwards  starts 
a  ferry  of  its  own  under  a  claim  that  the 
public  ferry  is  inadequate  and  not  properly 
run,  which  is  denied,  an  injunction  will  not 
issue  to  restrain  the  city  authorities  from 
arresting  the  railroad  employes  while  run- 
ning the  ferry.  Texas  <S>»  /-".  R.  Co.  v.  Baton 
Rouge,  36  Fed.  Rep.  845. 

Where  a  landowner  grants  land  to  a  com- 
pany "  to  be  used  for  railroad  purposes 
only,  and  none  other,"  and  the  company 
knows  that  he  is  in  the  business  of  buying 
and  shipping  cotton  seed  at  the  point,  and 
that  his  object  is  to  prevent  competition, 
permitting   third    parties   to    erect  a  build- 

*  Restraining  exercise  ot  corporate  franchise. 
Actiiin  bv  ftne  in  behalf  of  others,  see  note,  g 
L.  R.  A. '273. 
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ing  on  the  ground,  where  cotton  seed  is 
bought  and  shipped,  is  a  violation  of  the 
terms  of  the  conveyance,  and  the  landowner 
may  enjoin  the  company.  Wilcsinskt  v. 
Louisville,  N.  O.  <S»  T.  A'.  Co.,  66  Miss.  595, 
6  So.  Rep.  709. 

A  court  of  equity  may  grant  an  injunction 
to  restrain  the  police  board  of  a  city  from 
interfering  with  the  business  of  an  express 
company,  which  passes  through  the  state ; 
but  such  board  has  the  right  to  control  the 
manner  of  delivery  of  goods  in  the  city. 
Adams  Exp.  Co.  v.  Board  of  Police,  65  How, 
Pr.  {N.  K)  72. 

A  railroad  company  cannot  maintain  an 
injunction  against  fifteen  or  twenty  dif- 
ferent men  along  the  line  of  its  road  for 
indiscriminately  selling  whiskey  to  its  em- 
ployes, whereby  they  are  made  drunk  and 
rendered  unfit  for  duty.  The  company  has 
a  right  to  require  its  men  to  keep  sober, 
and  if  they  do  not,  it  may  discharge  them  ; 
and  this  is  all  the  remedy  which  the  law 
gives.  Northern  Pac.  R.  Co.  v.  IV/talen,  3 
IVas/i.  T.  452,  17  Pac.  Rep.  890. 

Neither  can  the  company  enjoin  the 
county  commissioners  from  granting  a  li- 
cense to  sell  intoxicating  liquors  along  the 
line  of  its  road.  If  the  commissioners  act 
erroneously,  the  remedy  is  by  appeal  or 
certiorari,  and  not  by  injunction.  North- 
ern Pac.  R.  Co.  v.  Whalen,  3  Wash.  T.  452, 
17  Pac.Rep.?,go. 

37.  Interference  with  track.— The 
open  and  acknowledged  possession  by  a 
company  of  its  right  of  way  is  sufficient  to 
sustain  an  injunction  to  prevent  interference 
therewith,  forcibly  or  without  its  consent ; 
being  in  possession  and  occupation  of  the 
premises  the  company  cannot  be  disturbed 
in  such  possession,  except  through  proper 
legal  proceedings.  Northern  Pac.  R.  Co. 
v.  St.  Paul,  M.  &"  M.  R.  Co.,  i  Am.  <S>»  Eng. 
R.  Ctis.  12,  I  McCrary  {U.  S.)  302,  3  Fed. 
Rep.  702.— Followed  in  Payne  v.  Kan- 
sas &  A.  V.  R.  Co.,  47  Am.  &  Eng.  R.  Cas. 
228,  46  Fed.  Rep.  546. 

An  unauthorized  interference  with  com- 
plainant's lines  of  road  in  actual  operation. 
and  one  which  complainant  was  engaged  in 
building  for  the  purpose  of  constructing  its 
steam  railway,  is  a  special  injury  to  the  com- 
plainant, which  equity  will  enjoin.  Denver 
<Sm  S.  R.  Co.  v.  Denver  City  R.  Co.,  2  Colo. 
673,  20  Am.  Ry.  Rep.  339. 

Where  a  railroad  is  constructed  in  a  deep 
cut  on  a  street,  and  the  company  supports 


the  sides  of  the  cut  by  walls,  on  which  its 
station  building  rests,  the  town  authorities 
will  be  enjoined  from  constructing  a  drain 
so  as  to  carry  water  from  the  street  and  dis- 
charge it  in  the  cut  to  the  injury  of  the  wall 
and  the  railroad,  where  it  apoe  .rs  that  a 
drain  can  be  constructed  elsewnere  so  as 
not  to  injure  the  company,  at  a  somewhat 
greater  cost ;  and  this  is  so  though  the  con- 
struction of  the  railroad  somewhat  inter- 
cepted the  drainage  of  the  locality.  Jnml'itry 
lij"  iV.  R.  Co.  V.  Noriualk,  37  Conn.  109. 

An  injunction  will  be  granted  to  restrain 
the  owner  of  land,  who  has  granted  a  right 
of  way  to  a  railroad,  from  erecting  a  mill 
within  the  limits  prescribed  by  the  deed,  and 
where  it  will  interfere  with  the  repair  and 
construction  of  the  company's  track.  Cun- 
ningham V.  Rome  R.  Co.,  27  Ga.  499. 

The  courts  have  the  power  to  restrain  the 
moving  of  a  house  across  a  street  electric 
railroad  when  such  moving  will  result  in 
the  stopping  of  the  cars  an  unnecessary 
length  of  time,  and  the  cutting  or  destruc- 
tion of  the  wires,  even  though  the  common 
council  of  the  city  have  failed  or  refused  to 
take  any  steps  to  prevent  such  injury  or  de- 
struction. Williams  v.  Citizens'  R.  Co.,  130 
Ind.  71,  29  A^.  E.  Rep.  408.— DiSTiNGULSH- 
ING  Kistner  v.  Indianapolis,  100  Ind.  210; 
Wood  V.  Mears,  12  Ind.  515. 

Proof  that  the  defendant  asserted  that  a 
company  did  not  own  a  certain  right  of 
way,  that  he  was  going  to  have  the  right  of 
way  adjusted  and  recover  damages  there- 
for, is  not  sufficient  evidence  of  a  threat  or 
danger  of  violent  interference  to  sustain  an 
action  of  injunction  against  the  defendant. 
St.  Joseph  &■'  D.  C.  R.  Co.  v.  Dryden,  1 7 
Kan.  278. 

Where  one  railroad  company  has  built  its 
roadbed,  and  obtained  its  right  of  way  and 
grounds  for  the  station  buildings,  machine 
shops,  side  tracks,  etc.,  through  a  defile  or 
canyon,  an  injunction  will  be  granted  in  its 
favor,  restraining  another  railroad,  author- 
ized to  build  to  the  same  point,  from  inter- 
fering with  its  track  until  there  has  been  an 
adjustment  of  their  respective  rights  under 
the  general  railroad  law  of  the  territory. 
Montana  C.  R.  Co.  v.  Helena  <S-  R.  M.  R. 
Co.,  6  Mont.  416,  12  Pac.  Rep.  916. 

A  statute  authorized  the  extension  of  a 
railroad,  and  provided  that  it  should  not 
cross  any  existing  railroads  at  grade,  and 
that  all  necessary  structures  for  crossing 
under  grade  should  be  subject  to  the  ap- 
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proval  of  the  railroad  commissioners.  A 
plan  for  the  proposed  structure  by  which  a 
railroad  was  to  be  crossed  was  prepared  and 
submitted  to  the  raiiroii.d  commissioners, 
and,  a  hearing  being  had,  was  approved  by 
them.  After  the  hearing,  and  before  being 
notified  of  the  approval,  the  company  whose 
location  was  to  be  crossed  extended  a  siding 
so  as  to  make  a  second  track  at  the  point  of 
crossing.  The  other  company  tore  up  this 
siding  and  removed  the  embankment  sup- 
porting the  same.  The  track  of  the  rail- 
road as  it  existed  at  the  time  of  the  hearing 
was  not  disturbed,  and  the  extension  of  the 
railroad  was  constructed  under  the  same, 
in  accordance  with  the  plan  proposed  to, 
and  approved  of  by,  the  commissioners. 
NM,  that  the  company  whose  location  was 
thus  interfered  with  could  not  maintain  a 
bill  in  equity  against  the  other  company  to 
restrain  it  from  tearing  up  the  siding  and 
removing  the  embankment,  and  to  recover 
damages  for  such  acts.  Fitchburg  K.  Co.  v. 
New  Haveti  iS-  N.  Co.,  14  Am.  &*  Eng.  li. 
Cas.  95,  134  Mass.  547. 

28.  Issuing  stock  or  bonds. — Where 
directors  are  charged  with  issuing  illegal 
stock  in  excess  of  the  authorized  capital,  in 
the  absence  of  some  special  necessity  there- 
for, an  injunction  should  not  extendi  be- 
yond the  excess,  so  as  to  affect  the  genuine 
stock.  Fisk  V.  Chicago,  li.  I.  <S-  P.  K.  Co., 
4  Abb.  Pv.  N.  S.  (IV.  Y.)  378,  53  Barb.  513, 
36  How.  Pr.  20. 

Under  the  Pa.  Constitution,  art.  16,  §  7, 
providing  that  "  no  corporation  shall  issue 
stocks  or  bonds  except  for  money,  labor 
done,  or  property  actually  received,"  an  in- 
junction will  not  lie,  at  the  suit  of  the  state, 
to  restrain  a  railroad  from  borrowing  money, 
and  issuing  its  bonds  therefor,  where  it  is 
not  shown  that  the  company  would  not  re- 
ceive full  value  for  the  bonds,  if  issued. 
Com.  v.  Lehigh  Ave.  R.  Co.,  129  Pa.  St.  405, 
18  At  I.  Rep.  414,  498. 

20.  Laying  pipes.— The  Standard  Oil 
company,  a  foreign  corporation,  laid  a  pipe 
line  on  the  bottom  of  a  navigable  river  on 
lands  belonging  to  the  state,  without  author- 
ity, and  underneath  a  railroad  drawbridge ; 
but  the  channel  was  of  such  a  depth  and 
width  that  the  pipe  line  would  not  inter- 
fere with  the  bridge.  Held,  that  a  prelimi- 
nary injunction  to  prevent  the  laying  of 
the  pipe  should  be  denied,  where  it  ap- 
peared, among  other  things,  that  the  pipe 
had  been  laid  before  the  anplication  was 


made,  and  because  the  railroad  franchise  of 
carrying  oil  is  not  exclusive,  and  especially 
where  the  oil  company  only  intends  to  trans- 
port its  own  oil.  United  N.  J.  R.  i&»  C.  Co, 
v.  Standard  Oil  Co.,  i  ^Im.  &•  Eng.  R.  Cas. 

33.  33  A'/  £9-  «23- 

A  street  was  condemned  across  railroad 
lands,  which  necessitated  the  building  of  a 
bridge  sixteen  feet  above  the  tracks,  which 
was  built  at  the  expense  of  the  city.  Sub- 
sequently an  oil  company,  under  authoi  ity 
from  the  city,  laid  a  pipe  for  the  transporta- 
tion of  oil  under  the  surface  of  the  street 
and  crossing  the  railroad  tracks  on  a  level 
therewith  and  alongside  of  the  bridge. 
Held,  that  an  injunction  to  restrain  the  lay- 
ing of  the  pipe  line  was  properly  refused. 
Central  R.  Co.  \.  Standard  Oil  Co.,  i  Am.  &^ 
Eng.  R.  Cas.  36,  33  A'.  /.  Ef.  127. 

30.  Laying  and  talking  up  of  traclis. 
— Where  one  company  owns  lands  and  con- 
tracts to  allow  another  company  to  lay 
tracks  thereon,  an  injunction  will  issue  to 
restrain  an  interference  with  the  laying  of 
such  track,  where  it  appears  that  if  the  lay- 
ing of  the  track  is  prevented,  the  damage  to 
the  company  will  be  of  a  kind  that  cannot 
be  fixed  by  evidence,  being  wholly  uncer- 
tain, and  where  no  question  arises  as  to 
whether  the  use  of  the  tracks  will  be  incon- 
sistent with  the  easement  granted.  Chi- 
cago  &"  IV.  I.  R.  Co.  v.  Lake  Shore  <&-=  M. 
S.  A\  Co.,  30  ///.  Afifi.  129. 

The  operations  of  a  company  in  the  con- 
struction of  a  great  work  of  public  conven- 
ience should  not  be  suddenly  arrested  with- 
out notice,  unless  in  a  case  of  urgent  and 
pressing  necessity ;  yet  where  the  com- 
plainants cannot  be  otherwise  secured  in 
their  rights,  an  ex  parte  order  for  an  in- 
junction will  be  granted.  Ross  v.  Eliza- 
beth-Town &^  S.  R.  Co.,  2  N.J.  Eq.  422. 

Where  a  company  proposes  to  discontinue 
a  section  of  its  road  and  tear  up  the  track, 
it  may  be  enjoined  from  doing  so,  where  it 
appears  that  the  abandonment  of  the  sec- 
tion would  be  attended  with  some  public 
inconvenience  by  requiring  persons  to  travel 
a  more  circuitous  route,  and  require  trans- 
shipment of  freight,  and  where  an  injunc- 
tion will  not  apparently  prejudice  the  rights 
of  the  company.  People  v.  Albany  &^  V.  R. 
Co.,  37  Barb.  {N.  Y.)  216;  affirming  11  Abb. 
Pr.  136,  19  H<nv.  Pr.  523. 

Under  the  Pa.  Act  of  1846  an  injunction 
cannot  issue  to  restrain  commissioners  for 
the  erection  of  a  public  building  from  tak- 
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ing up  the  rails  of  a  passenger  railway  com- 
pany occupying  the  proposed  site  of  the 
building.  IVest  Phila.  Pass.  A'.  Co.  v.  Per- 
kins, 4  Brews.  {Pa.)  173. 

An  injunction  will  not  be  issued  to  re- 
strain a  railroad  from  laying  its  tracks 
across  a  canal  that  has  been  practically 
abandoned  for  over  twelve  years.  ScJiuyl- 
kill  Nav.  Co.  V.  Pottsvillc  6^  M.  A'.  Co.,  17 
Phila.  (Pa.)  648.— Following  Pittsburgh 
&  L.  E.  R.  Co.  V.  Bruce.  12  W.  N.  C.  554. 

Plaintiff  company,  seventeen  years  be- 
fore, purchased  a  road  of  a  rival  company, 
which  ran  in  the  same  direction  asplaintitl's 
road,  but  at  certain  places  some  two  or 
three  miles  apart;  took  up  the  track,  and, 
in  most  cases,  the  right  of  way  had  become 
inclosed  with  the  adjoining  lands.  De- 
fendant company  purchased  the  interest  of 
the  adjoining  owners  and  commenced  to 
lay  a  track  thereon.  Nclti,  that  a  tempo- 
rary injunction  should  not  issue.  Troy  &^ 
B.  R.  Co.  V.  Boston,  H.  T.  6-  IV.  R.  Co.,  13 
Htm  {N.  Y.)  60,  57  How.  Pr.  181  ;  not  same 
case  as  86  N.  V.  107. 

The  city  of  Philadelphia  owned  a  track 
which  the  plaintiff  company  had  used  for 
the  purposes  of  a  connection.  They  then 
contracted  with  two  other  roads  to  jointly 
build  a  "junction  railroad,"  which  would 
serve  the  purpose  of  a  city  track.  J/eld, 
that  after  such  arrangement  plaintiff  could 
not  enjoin  the  city  from  tearing  up  its  track 
on  the  ground  that  it  had  expended  large 
sums  of  money  in  repairing  the  same.  P//il- 
adelphia  v.  Philadelphia  &>  R.  R.  Co.,  58  Pa. 
St.  253. 

A  preliminary  injunction  was  granted  on 
a  bill  filed  by  a  railroad  company  against  a 
borough  and  its  officers  to  restrain  defend- 
ants from  interfering  with  the  laying  of  a 
second  track  upon  land  acquired  by  the 
plaintiff  company's  lessor  from  the  com- 
monwealth, but  which  had  been  permis- 
sively  used  as  a  passageway  by  the  public 
for  more  than  twenty-one  years.  Pennsyl- 
vania R.  Co.  V.  Freeport,  138  Pa,  St.  91,  20 
Atl.  Rep.  940.— Reviewing  Pennsylvania 
R.  Co.  V.  Gray,  2  Railroad  World  399. 

31.  Municipal  legislation.— An  in- 
junction to  restrain  a  municipal  corpora- 
tion from  passing  an  ordinance  giving  a 
railroad  company  permission  to  run  steam 
engines  on  certain  streets,  should  not  be 
granted  unless  it  appears  that  the  mere  vot- 
ing on  and  formal  passage  of  the  ordinance 
would  instan^.y,  without  any  action  or  at- 


tempt to  enforce  any  right  or  privilege 
under  it,  work  an  irremediable  private  in- 
jury. Whitney  v.  Mayor,  etc.,  of  N.  1'.,  28 
Barb.  (A'.  J'.)  233. 

The  right  of  a  street  railway  company  to 
extend  its  track  is  derived  from  its  charter 
and  not  from  a  city  ordinance  merely  grant- 
ii.^  permission  to  do  so  ;  and  the  city  can- 
not be  enjoined  from  passing  such  ordi 
n'»nce,  as  it  would  confer  no  rights  and 
would  be  harmless  until  some  steps  weie 
taken  to  extentl  the  track  under  the  ordi- 
nance.    Chicago  v.  Evans,  24  ///.  52. 

A  court  of  eejuity  lias  no  jurisdiction  to 
enjoin  a  suit  for  the  violation  of  a  village 
ordinance.  Yates  v.  Batavia,  79  ///.  500. — 
Followed  in  Chicago,  H.  iv  Q.  H.  Co.  v. 
Ottawa,  47  111.  App.  73. 

If  a  city  ordinance  is  invalid,  a  person 
affected  by  its  enfor.ement  has  a  right  to 
ask  preventive  equitable  relief  in  order  to 
prevent  a  multiplicity  of  prosecutions,  and 
such  consequences  as  would  necessarily  re- 
sult from  its  enforcement.  South  Covington 
&-  C.  St.  R.  Co.  V.  Berry,  50  Am.  &*  Eng.  R. 
Cas.  434,  93  Ky.  43,  18  S.  IV.  Rep.  1026. 

An  injunction  pendente  lite  should  be 
granted  on  the  application  of  a  taxpayer,  to 
restrain  municipal  authorities  from  selling  a 
franchise  for  a  street  railway,  only  where 
the  plaintiff  clearly  shows  that  the  action 
complained  of  is  in  violation  of  N.  Y.  Act 
of  1890,  ch.  565,  as  amended  in  1S92,  ch. 
676,  regulating  the  sale  of  such  franchises. 
Abraham  v.  Meyers.  29  AM.  A^.  Cas.  (A'.  ]'.) 

384. 

An  abutting  lot  owner  cannot  restrain  the 
municipal  authorities  from  selling  a  fran- 
chise for  a  street  railway  merely  on  the 
ground  that  the  sale  is  illegal,  as  ho  has  no 
rights  that  may  be  enforced  before  the  ac- 
tual construction  of  the  road  is  threatiMied 
or  commenced.  Abraham  v.  Meyers.  29 
Abb.  N.  Cas.  (N.  Y.)  384. 

33.  Occupation  of  streets  iuul 
highways. — In  the  absence  of  any  impu- 
tation of  fraud  on  the  part  of  the  company 
in  procuring  the  passage  of  a  city  ordinance 
under  legislative  authority  granting  to  the 
company  a  right  of  way  for  its  track  through 
certain  designated  streets,  an  injunction 
will  not  lie  at  the  suit  of  an  abutting  owner 
to  restrain  the  company  from  changing  its 
tracks  from  a  narrow  to  a  standard  gauge. 
Denver  &•  S.  F.  R.  Co.  v.  Domke,  36  Am.  &> 
Eng.  R.  Cas.  155,  11  Colo.  247,  17  Pac.  Rep. 
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Where  a  company  refuses  to  comply  with 
Muss.  Gen.  St.  ch.  63,  f')!  57-60,  requiring 
such  companies  to  construct  a  proper  pro- 
portion of  higliways  laid  out  at  ^raije  across 
their  tracks,  the  city  which  controls  such 
highway  will  not  be  enjoined  from  con- 
structinj^  the  entire  way  across  the  track. 
Old  Colony  R.  Co.  v.  /•".'//  River,  147  Mass, 
455.  18.V.  A-.  AVA425. 

Where  a  projected'  hijjhway  of  a  city  co- 
incides with  the  intersection  of  a  proposed 
canal  antl  a  railroad  in  a  marsh  inaccessible 
to  horses  and  vehicles,  and  a  landowner  has 
procured  the  adoption  of  a  resolution  of 
the  city  council  ^{ranting  to  him  a  contract 
for  the  erection  of  a  drawbridge  at  that 
point,  a  preliminary  injunction  prayed  by 
him  against  the  constructicjn  of  the  railroad 
by  a  solid  filling  will  not  be  granted,  unless 
lie  will  stipulate  to  release  the  judgment  for 
damages  already  awarded  and  submit  to  a 
new  award,  and  obtain  the  consent  of  the 
city  council  to  allow  the  railroad  to  cross 
the  street  in  question  at  grade,  and  not  in- 
sist upon  a  drawbridge.  Packard  v,  Rer^en 
Neck  R.  Co.,  48  A'./.  Eq.  281,  22  ////.  Rep. 
227.— Followed  in  State  7>.  Bayonne,  54 
N.  J.  L.  474. 

Such  preliminary  injunction  will  not  be 
granted  when  the  evidence  fails  to  show  the 
accrued  cost  of  the  canal,  or  an  estimate 
thereof,  or  how  much  more  it  would  cost 
complainant  to  erect  a  drawbridge  than  to 
cross  by  a  solid  filling,  or  that  such  cost 
would  not  be  more  than  the  whole  value  of 
the  canal,  or  that  the  work  already  ex- 
pended would  be  a  total  loss.  Packard  v. 
Bergen  Neck  R.  Co.,  48  A'.  /.  Eq.  281,  22  All. 
Rep.  227. 

Where  a  taxpayer  files  a  complaint  con- 
taining undenied  allegations  that  the  city 
authorities  have  granted  the  right  to  con- 
struct and  operate  a  railway  on  certain 
streets,  which  is  of  great  value,  but  which 
was  obtained  without  any  consideration, 
and  that  a  public  sale  of  the  franchise,  or 
the  construction  and  operation  of  the  road 
by  the  city  itself,  would  have  brought  large 
returns  to  the  municipal  corporation,  an  in- 
junction should  issue  to  prevent  the  con- 
struction of  the  road.  Stuyvesant  v.  Pear- 
sail,  1 5  Barb.  {N.  K.)  244. 

The  exclusive  privilege  of  laying  a  rail- 
way track,  and  running  cars,  and  receiving 
pecuniary  emolument  therefrom,  like  the 
franchise  of  a  bridge  or  ferry,  or  other  in- 
corporeal hereditament,  is  as  much  a  sub- 
\ 


ject  of  property  as  the  park  or  the  city  hall, 
or  the  moneyed  contents  cjf  the  city  treas- 
ury. To  grant  such  a  privilege  to  a  few 
favored  individuals,  without  any  public 
equivalent,  is  a  gross  breacli  of  trust,  anft 
subject,  as  such,  to  the  jurisdiction  of  the 
supreme  court,  silting  as  a  court  of  equity  ; 
and  the  court,  on  the  complaint  of  a  tax- 
payer, may  restrain  the  making  of  such  a 
grant  by  injunction,  or  if  the  grant  is  already 
made,  may  declare  it  null  and  void.  Stny- 
vesant  v.  Pear  sail,  15  Barb.  (.V,   V.)  244. 

Neither  the  people  nor  nulividual  prcjp- 
erty  owners  abutting  on  a  street  can  restrain 
a  railroad  company  which  is  autlujrized  by 
law  to  construct  a  railroad  on  the  street, 
nor  the  city  from  giving  its  assent  to  such 
construction.  People  v.  Kerr,  37  Barb.  (^V. 
Y.)  357;  nicdt/ying  20  Hiw.  I'r.  144;  af- 
firmed in  27  A',  v.  iK.S. 

An  injunction  will  not  lie  to  restrain  a 
railroad  company  from  making  a  cut  and 
excavation  in  a  highway  merely  on  the  sup- 
position or  anticipation  that  the  company 
will  not  restore  the  highway  to  its  former 
usefulness.  After  the  work  is  completed, 
affirmative  proceedings  may  be  instituted 
if  the  usefulness  of  the  highway  is  not  re- 
stored. Raucus  V.  Albany  Northern  R.  Co., 
8  Hoiv.  Pr.  (N.   y.)  70. 

An  injunction  will  not  be  granted  to  re- 
strain a  railroad  company  from  destroying  a 
bridge,  part  of  a  public  street  which  a  mu- 
nicipality, by  a  contr.tct  with  said  company 
under  an  act  of  assembly,  had  agreed  to  va- 
cate because  the  street  had  not  been  vacated 
by  a  formal  ordinance  of  the  council  of  said 
municipality;  for  equity  considers  that  as 
done  which  ought  to  have  been  done.  Mc- 
Gec's  Appeal,  \\\Pa.  Si.  470,  8  ////.  Rep.  237. 

A  preliminary  injunction  restraining  a 
borough  from  interfering  with  the  construc- 
tion of  a  street  railway  will  not  be  contin- 
ued, where  the  resolutions  and  ordinances 
of  the  borough  council  granting  the  con- 
sent of  the  borough  to  the  construction  of 
the  railway  are  conditional  in  character,  and 
it  is  doubtful  whether  the  plaintitT  com- 
pany has  accepted  them,  and  it  is  also  al- 
leged by  defendant  that  the  resolutions  and 
ordinances  were  never  signed  by  the  burgess 
or  posted  as  required  by  law.  Athens,  S. 
&-  W.  Elec.  St.  R.  Co.  v.  Sayre,  1 56  Pa.  St. 
23,  26  Ail.  Rep.  780.— Quoting  Kepner  v. 
Corn.,  40  Pa.  St.  124. 

The  condition  of  a  railway  charter  that 
the  consent  of  the  city  should  be  obtained 
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before  constructing  the  road  will  be  en- 
forced in  equity  by  injunction.  PhiLnicl- 
phia  V.  Lombard  ilf  S,  St.  J'ass.  A'.  Co.,  5 
J'/iiia.  {Pa.)  248. 

Under  an  act  of  assembly  and  an  ordi- 
nance of  a  city  council  the  footway  or  pave- 
ment of  a  street  was  surrendered  to  a  rail- 
road company  for  a  specific  use,  with  a 
proviso  for  reversion  to  tlie  city  when  ti>e 
use  ceased;  and  the  cciinpany  conveyed  a 
lot,  described  as  bounded  by  the  line  of  the 
street.  Held;  (i)  that  tiie  line  of  the  street 
had  not  been  changed  by  tlie  ordinance  and 
the  act  of  assembly ;  (2)  that  the  house  line, 
and  not  the  curb  line  separating  tiie  cart- 
way from  the  footway,  was  the  boundary  or 
line  of  the  street ;  (3)  that  the  erectioi.  of  a 
building  twelve  feet  from  the  curb  line 
could  be  restrained  by  injunction.  Penn- 
sylvania A'.  Co.  V.  Pittsburgh  Grain  Eleva- 
tor Co.,  50  Pa.  St.  499. 

33.  Operation  of  railway.— The  pro- 
vision of  Iowa  Code,  §  3391,  to  the  effect 
that  an  injunction  to  stop  "  the  operations 
of  a  railway  "  can  only  issue  upon  reasona- 
ble notice,  only  applies  to  completed  roads, 
and  not  to  those  which  arc  in  process  of  con- 
struction. Johnston  v.  Chicago,  M.  &•  St. 
P.  R.  Co.,  58  /o7ua  537,  12  A^.  W.  Rep.  576. 

Where  a  railway  company  carries  a  large 
portion  of  traffic  which,  according  to  an 
agreement  with  another  company,  ought  to 
have  passed  over  its  line,  by  other  lines  be- 
longing to  such  first-mentioned  company, 
the  case  is  one  in  which  the  court  may  in- 
terfere by  injunction.  Wolverhampton  &• 
W.  R.  Co.  V.  London  &•  N.  IV,  R.  Co..  L.  R. 

16  Eg.  433,  43   L.  J.   Ch.  131.— CONSIDKRED 

IN  Donnell  v.  Bennett,  L.  R.  22  Cb.  D.  835, 
52  L.  J.  Ch.  414,  48  L.  T.  68,  31  W.  R.  316, 

47  J-  P.  342. 
The  bringing  or  user  of  engines  upon  a 

railway  will  be  restrained  under  section  115 
of  8  &  9  Vict.  c.  20,  unless  they  have  been 
approved  by  the  railway  company  as  there- 
in nientioned.  Midland  R.  Co.  v.  Amber- 
l^ate,  N.  <3-  />'.  A'.  Co.,  10  Hare  359,  i  Ry.  (Sr* 
C.  T.  Cas.  19. 

If  a  junction  could  not  be  reasonably 
worked  when  constructed,  a  company  could 
nf>t  be  enjoined  to  construct  it  as  a  reason- 
able facility.  Dublin  Whiskey  Distillery  Co. 
V  Midland  G.  W.  R.  Co.,  4  /»>•  &^  C.  T. 
Cas.  32. 

in  order  to  induce  this  court  to  interfere 
under  the  Ry.  &  C.  T.  Act  of  1854,  for  the 
purpose  of  enjoining  a  railway  company  to 


run  through  trains  on  a  continuous  line  of 
railways,  it  is  not  necessary  t(j  show  a  case 
of  individual  grievance,  but  it  is  necessary 
to  show  a  case  of  public  inconvenience. 
Tlie  court,  in  judging  what  is  reasonable 
accommodation,  will  consider  the  general 
traffic  of  the  railway,  and  the  accommoda- 
tion which  such  traffic  recjuires.  /;/  re 
Barret,  i  C.  H.  N.  S.  423.  26  L.J.  C.  P.  .S3, 
1  Ry.  *S-  C.  T.  Cas.  38. 

Se>nble,\l  there  were  two  competing  com- 
panies having  lines  from  A.  to  H.,  and  one 
of  them  had  a  continuation  from  B.  to  C, 
and  the  company  iiaving  such  continuation 
arranged  the  departures  fro:n  B.  so  as  to 
interfere  seriously  with  ♦.iie  other  line  and 
put  the  public  to  inconvenience  thereby 
and  force  the  traffic  to  B.  over  a  greater 
extent  of  line,  at  a  sacrifice  of  time  or  cost, 
this  court  would  interfere.  In  re  liarret,  i 
C.  li.  N.  S.  423.  26  L.J.  C  P.  83.  I  Ry.  S- 
C.  T.  Cas.  38. 

Complainants  leased  a  railroad  to  anoth- 
er company,  which  took  possession.  After- 
wards complainants  filed  a  bill  to  cancel 
the  lease  and  obtain  possession  of  the  road. 
Held,  that  a  preliminary  injunction  would 
not  lie  to  restrain  the  operation  of  the  road 
before  final  decree,  in  the  absence  of  any- 
thing to  show  waste  or  damage  to  the  prop- 
erty. Farmers'  R.  Co.  v.  Reno,  O.  C.  &>  J'. 
R.  Co.,  53  Pa.  St.  224. 

The  plaintiffs,  a  colliery  company,  having 
sidings  which  connected  their  collieries  witli 
a  railway,  gave  notice  to  the  railway  com- 
pany of  their  desire  to  run  engines  and  car- 
riages over  the  railway,  pursuant  to  the  pro- 
visions of  the  ninety-second  section  of  the 
Railways  Companies  Clauses  Act  1S45.  The 
railway  company  declined  to  give  effect  to 
the  notice,  and  obstructed  the  passage  of 
the  plaintiffs'  trains  over  their  line.  The 
plaintiffs  filed  a  bill  to  restrain  the  railway 
company  from  interfering  with  the  use  of 
the  railway.  Held,  that  although  the  plain- 
tiffs were  entitled,  under  the  above  section, 
to  the  use  of  the  railway,  the  court  could 
not  compel  the  railway  company  to  employ 
their  servants  in  working  the  points  and 
signals  on  the  line,  or  to  intrust  the  work- 
ing of  them  to  the  plaintiffs'  servants;  and 
since  it  was  impossible  for  the  plaintiffs 
to  exercise  their  rights  without  the  use  of 
the  points  and  signals,  their  hill  must  be 
dismissed.  Pinvcll  Duff ryn  Steam  Coal  Co. 
V.  TaJf  Vale  R.  Co.,  43  /-./.  Ch.  575.  2  Ry. 
(Sm  C.  T.  Cas.  22. 
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34.  Taxation.*— A  court  should  not 
interfere  by  injunction  to  obstruct  the 
working  of  the  general  tax  laws  of  the  state 
relating  to  railroads,  unless  an  injury  will 
be  inflicted  for  which  the  company  has  no 
other  adequate  remedy.  Pannley  v.  St. 
Louis,  I.  M.  &*  S.  A'.  Co.,  3  £>///.  (U.  S.)  13. 

Wlierc  the  method  of  taxing  railroads  is 
through  a  state  board  of  equalization,  a 
court  should  not  interfere  to  restrain  the 
tax  upon  grounds  which  are  merely  formal 
or  technical,  or  for  acts  which  do  no  sub- 
stantial injury,  or  where  the  wrong  could 
have  been  avoided  or  prevented  by  steps 
open  to  the  complaining  party  at  the  time. 
Mistakes  of  judgment  on  the  part  of  such 
board  in  honestly  overvaluing  the  property 
cannot  ordinarily  be  corrected  in  equity. 
But  where  it  sufficiently  appears  that  such 
board  was  actuated  by  passion  and  preju- 
dice, and,  with  a  design  to  discriminate 
against  railroads,  and  without  evidence, 
have  assessed  their  property  not  only  higher 
than  it  was  valued  by  the  companies  on 
oath,  but  higher  than  it  was  valued  by  a 
committee  of  such  board  who  heard  the  evi- 
dence, and  where  it  is  alleged  that  the  valu- 
ation is  at  least  one  third  more  than  other 
property  of  equal  value,  an  injunction  ought 
to  issue,  not  to  annul  the  whole  assessment, 
but  to  correct  the  inequality.  Pannley  v. 
St.  Louis.  L  M.  <S-  S.  Ji.  Co.,  3  Dill.  ( U.  S.) 

'3- 

So  if  such  board  of  equalization  should 
clearly  exceed  its  lawful  jurisdiction,  there 
may  be  a  remedy  by  injunction  in  a  proper 
case.  Parmley  v.  St.  Louis,  I.  AL  &*  S.  A'. 
Co.,  3  Dill.  {[/.  S.)  I? 

An  express  company  filed  a  bill  to  enjoin 
a  license  tax  imposed  by  the  laws  of  Ten- 
nessee, on  the  ground  that  the  same  was  un- 
constitutional, as  an  attempt  to  regulate  in- 
terstate commerce.  Held,  that  an  injunction 
would  not  lie  where  no  ground  for  equity 
jurisdiction  was  shown  except  the  uncon- 
stitutionality of  the  law.  Shelton  v.  Piatt, 
139  U.  S.  591,  II  Sup.  Ct.  Pep.  646.— Fol- 
lowed IN  Allen  V.  Pullman  Palace  Car 
Co.,  139  U.  S.  658. 


•Irregularity  in  assessment  of  tax  as  ground 
for  Injunction,  see  note,  17  Am.  &  Eng.  R  Cas. 
490. 

Injunction  to  restrain  levy  of  tax  as  casting 
cloud  on  title,  see  note,  17  Am.  &  Eng.  R.  Cas. 
398. 

Power  of  a  court  of  equity  to  enjoin  the  col- 
lection of  a  tax,  see  note,  53  Am.  Rep.  no. 


35.  Trespasses.— Jurisdiction  of  equity 
to  enjoin  trespasses  is  now  established,  but 
will  not  be  exercised  unless  complainant's 
legal  title  is  clear  and  he  has  no  adequate 
legal  remedy.  Botilo  v.  A'exu  Orleans,  M.  &• 
T.  A'.  Co.,  55  Ala,  480. 

If  the  remedy  at  law  is  not  as  plain,  ade- 
quate, and  complete  as  one  obtainable  in 
equity  in  case  of  a  continued  trespass,  the 
party  may  prevent  the  injury  by  injunction, 
rather  than  wait  until  it  is  done,  and  then 
look  for  his  damages  in  a  court  of  law. 
Payne  v.  Kansas  &*  A.  V.  A'.  Co.,  i\7  Am.  &^ 
Eng.  A'.  Cas.  228,  46  Fed.  Rep.  546. 

An  injunction  will  not  issue  to  restrain  a 
mere  trespass,  where  the  threatened  injury 
will  not  be  irreparable  and  destructive  to 
the  plaintitT's  estate,  but  is  susceptible  of 
a  perfect  pecuniary  compensation.  Schur- 
tneier  v.  St.  Paul  &>  P.  A'.  Co.,  8  Minn.  113 
(^Gil.  88). 

To  justify  an  injunction  to  restrain  a  tres- 
pass upon  real  property,  it  is  not  necessary 
that  the  threatened  injury  should  be  irrep- 
arable ;  but  under  the  Indiana  statute  it  is 
sufficient  if  it  be  shown  that  the  remedy  at 
law  is  not  as  practical  and  efficient  as  the 
remedy  in  equity ;  and  when,  owing  to  the 
character  of  the  property,  the  injury  cannot 
be  fully  compensated  in  damages,  an  in- 
junction will  be  granted.  Clark  \.  Jefferson- 
ville,  M.  &•  I.  P.  Co.,  44  Ind.  248. 

Equity  will  enjoin  encroachments  upon 
land  by  making  excavations,  erecting  per- 
manent buildings,  and  the  like.  Chicago,  D. 
Sf  Q.  P.  Co.  v.  Porter,  36  Am.  &^  Eng.  K. 
Cas.  405,  72  Imva  i,2(i,  34  A^.  W.  Rep.  286. 

30.  Ultra  vires  acts.*— If  a  corporation 
goes  beyond  the  powers  with  which  the 
legislature  has  invested  it,  and  in  a  mis- 
taken exercise  of  those  powers  interferes 
with  the  rights  or  property  of  others,  equity 
is  bound  to  interfere  by  injunction  if  the 
exigency  of  the  case  require  it.  Whether 
those  rights  are  invaded  by  a  mistaken  or  a 
fraudulent  exercise  of  power  is  immaterial. 
Delaware  &>  R.  Canal  Co.  v.  Camden  (S"»  A. 
R.  Co.,  xd  N.J.  Eg.  321. 

A  doubt  as  to  the  authority  of  a  corpora- 
tion to  do  an  act  is  fatal  to  an  application 
for  an  injunction  to  restrain  such  act  on  the 
ground  of  want  of  authority.  Attorney- 
General  V.  Delaware  <S->  P.  B.  R.  Co. ,  27  A''. 
/.  Eg.  I  ;  affirmed  in  27  N.J.  Eg.  631. 

*  Injunctinn  to  restrain  iiltrit  Ttris  acts,  see 
note,  16  Am.  &  Eni;  R.  Cas.  460. 
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Where  a  corporate  excess  of  power  tends 
to  t^'  _iublic  injury  or  to  defeat  public  pol- 
icy, it  may  be  restrained  in  equity  at  the 
suit  of  the  attorney-general.  Stockton  v. 
Central  R.  Co.,  51  Am.  &>  Eng.R.  Cas.  i,  50 
A^.  /.  Eg.  52,  24  At/.  Rep.  964.— Quoting 
Attorney-General  v.  Delaware  &  B.  B.  R. 
Co.,  27  N.  J.  Eq.  631  ;  Attorney-General  v. 
Chicago  &  N.W.  K.  Co.,  35  Wis.  524.  Re- 
VIEWING  Thomas  v.  West  Jersey  R.  Co., 
loi  U.  S.  71. 

Where  a  statute  only  authorizes  a  munici- 
pal corporation  to  issue  bonds  for  a  public 
improvement  to  be  paid  in  ten  years,  a  vote 
authorizing  bonds  to  run  for  twenty  years 
is  illegal,  and  a  court  may  enjoin  the  issuing 
of  the  bonds.  Union  Pac.  R.  Co.  v.  Lincoln 
County,  3  Bill.  ( [/.  S.)  300. 

37.  Use  of  bvUlges.  —  An  injunction 
will  not  issue  to  restrain  the  building  of  a 
bridge  across  a  navigable  river,  unless  it  ap- 
pears that  it  would  amount  to  such  an  ob- 
struction as  to  create  a  nuisance.  Northcrti 
Pac.  R.  Co.  V.  Barnesvillc  (S^  M.  R.  Co. ,  2 
McCrary  (U.  S.)  224,  4  Fell.  Rep.  172. 

An  injunction  at  the  suit  of  a  railroad  to 
restrain  the  taking  of  a  tow  of  more  than 
two  barges  through  the  draw  of  its  bridge 
over  a  navigable  river  should  be  refused, 
where  the  evidence  shows,  that,  to  save  ex- 
pense, the  bridge  was  not  '  roperly  con- 
structed and  guarded,  and  where  no  danger 
seems  to  be  apparent.  Texas  &*  P.  R.  Co. 
v.  Interstate  Transp.  Co.,  42  Fed.  Rep.  261. 

The  corporate  imits  of  the  city  of  Rome 
extended  to  the  I'urther  banks  of  a  river, 
and  the  authorities  of  Floyd  county  built  a 
bridge  across  "^lic  "-iver,  connecting  a  street 
of  the  city  with  its  continuation  beyond  the 
river,  and  placed  the  bridge  under  the  con- 
trol and  management  of  the  municipal  au- 
thorities, who  took  charge  of  it  and  engaged 
to  keep  it  in  repair,  but  stipulated  that,  in 
jase  of  its  destruction  by  flood  or  from  any 
other  cause,  they  should  not  be  bound  to 
rebuild  it.  Under  the  power  contained  in 
its  charter,  and  with  the  consent  of  the  cor- 
porate authorities  both  of  the  county  of 
Floyd  and  the  city  of  Rome,  a  street  rail- 
road company  constructed  its  tracks  across 
the  bridge  and  ran  its  cars  backward  and 
forward  over  it  until  the  bridge  was  washed 
away  by  a  flood.  The  county  replaced  the 
old  bridge  by  a  new  structure  upon  the 
same  site.  The  coirpany  set  about  laying 
its  tracks  over  this  new  bridge,  but  the 
county    authorities    objected,     unless    the 


company  would  agree  to  pay  for  the  privi- 
lege of  using  the  bridge,  and  upon  refusal 
to  do  so,  tiled  a  bill  to  enjoin  the  use  of  it 
until  the  county  should  be  compensated 
therefor.  Held,  that  the  injunction  was 
properly  refused.  Ployd  County  v.  Rome  St. 
R.  Co.,  77  Oa.  614,  3  S.  K.  Rep.  3. 

The  office  of  an  interlocutory  injunction 
is  simply  to  retain  matters  in  statu  quo; 
where,  therefore,  the  railway  track  of  the 
Niagara  Falls  suspension  bridge  has  been 
declared  to  be  a  public  highway,  an  agree- 
ment that  the  same  should  be  used  by  one 
railway  exclusively  was  ultra  vires  the  char- 
ter of  the  bridge  company.  The  Erie  & 
Niagara  Falls  R.  Co.  moved  to  restrain  the 
Great  Western  R.  Co.,  with  whom  such  ille- 
gal agreement  had  been  made,  from  pre- 
venting the  Erie  &  Niagara  R.  Co.  from 
crossing  the  lands  of  the  Great  Western 
R.  Co.  in  order  to  obtain  access  to  the 
bridge ;  and  it  was  shown  that  the  latter 
company  were  not  actively  interfering  to 
prevent  the  approach  being  obtained,  but 
were  simply  passive  ;  the  court,  on  inter- 
locutory motion,  refused  the  injunction, 
although  of  opinion  that  at  the  hearing  the 
relief  should  be  granted.  Erie  &>  N.  R.  Co, 
V.  Great  Western  R.  Co.,  21  Grant's  Cli.  {U. 
C.)  171. 

38.  Votiug  stock.— For  the  reason 
that  a  court  of  equity  will  not  anticipate  an 
illegal  act,  an  injunction  to  restrain  a  for- 
eign corporation  from  allowing  votes  by 
proxy  in  a  corporate  election,  will  be  re- 
fused in  the  absence  of  a  state  statute  au- 
thorizing it.  Woodruff  v.  Dubuque  &*  S. 
C.  R.  Co.,  19  Abb.  N.  Cas.  (X.  Y.)  437,  30 
Fed.  Rep.  91. 

An  injunction  to  restrain  the  holder  of 
railroad  stock  from  voting  upon  such  stock 
at  an  election  of  directors  does  not  come 
within  the  meaning  of  the  Wis.  Code,  §  132, 
providing;  that  an  injunction  to  suspend  the 
general  and  ordinary  business  of  a  corpora- 
tion can  only  be  granted  by  the  circuit  court 
or  a  judge  thereof.  Reed  v.  Jones,  6  Wis. 
680. 

Plaintitrs  complaint  alleged  in  substance 
that  he  was  the  owner  of  certain  shares  of 
corporate  stock  which  had  been  pledged  to 
secure  a  loan  and  had  been  transferred  on 
the  books  of  the  corporation  to  defend- 
ant as  trustee  for  the  pledgee  ;  that  the 
defendant,  by  reason  of  his  control  of  the 
shares,  had  been  enabled  to  a  u'rcai  extent 
to  control  the  rnanagenK'iil  i.'i  llu:  (nrpora- 
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tion,  and  had  managed  the  same  without  re- 
gard to  its  best  interests,  and  so  as  to  sub- 
serve the  interests  of  another  corporation  ; 
that  defendant  has  heretofore  voted  on  said 
shares  at  elections  held  by  the  stockholders, 
and  claims  the  right  so  to  jjo  at  future  elec- 
tions; that  it  is  greatly  against  plaintiff's 
interest  to  permit  defendant  so  to  vote,  and 
that  plaintiff  will  suffer  great  and  irrepara- 
ble injury  if  defendant  is  permitted  to  do 
so.  An  injunction  was  asked,  restraining 
defendant  from  voting  on  the  shares.  On 
appeal  from  an  order  granting  a  temporary 
injunction  restraining  defendant  from  vot- 
ing pendente  lite — held,  that  the  complaint 
did  not  set  forth  a  cause  of  action  ;  and  liiat 
the  granting  of  the  order  was  error.  Mc- 
Henry  v.  Jewett,  90  N.  V.  58  ;  reversing  26 
Hun  453.— Distinguished  in  Forty-second 
St.  &  G.  S.  F.  R.  Co.  V.  Thirty-fourth  St, 
R.  Co.,  20  J.  &  S.  (N.  Y.)252. 

2.  To  Stay  Proceedings. 

39.    When    granted,   generally.— 

Where  a  bill  is  filed  to  restrain  the  sale  of 
a  mortgaged  railroad,  on  the  ground  that 
the  bonds  secured  by  the  mortgage  are  void, 
the  possibility  that  a  favorable  chance  to 
sell  the  road  might  be  lost  or  delayed  is  not 
a  legal  ground  for  refusing  the  injunction, 
which  might  entirely  destroy  any  rights  that 
the  plaintiff  might  have.  North  Carolina 
R.  Co.  V.  Drew,  3  Woods  {U.  S.)  674. 

When  the  fundamental  contract  between 
two  railroad  companies  provides  that  all 
disputes  between  the  two  shall  be  settled 
by  arbitration,  and  one  road  has  made  an 
illegal  misapplication  of  funds  or  profits  be- 
longing to  both,  with  the  assent  of  a  ma- 
jority of  the  other  road,  if  stockholders  in 
the  latter  road,  not  thus  assenting,  bring 
their  bill  to  recover  their  share  of  such 
profits,  the  court  will  enjoin  both  roads,  if 
necessary,  from  settling  or  attempting  to 
settle  the  claims  made  by  such  stockholders 
by  arbitration.  March  v.  Eastern  R.  Co., 
MN.  H.  515. 

It  is  undoubtedly  within  the  power  of  the 
court  (and  it  is  its  duty),  where  an  abuse  of 
the  general  railroad  law  is  attempted  by  the 
unlawful  application  of  its  provisions  to  a 
private  use,  to  restrain  the  unauthorized 
proceedings.  Central  R.  Co.  v.  Pennsylva- 
nia R.  Co.,  31  N.J.  Eq.  475  ;  reversed  on  an- 
other point  in  32  N.  J.  Eq.  755. 

Where  the  court  of  appeals  has  formerly 


decided  that  certain  stock  certificaies  had 
been  fraudulenty  issued,  suits  on  such  cer- 
tificates will  be  enjoined,  where  it  is  alleged 
that  the  certificates  are  of  the  same  class 
and  description  as  the  ones  declared  fraudu- 
lent, and  where  such  allegations  are  not 
denied  nor  impeached.  New  York  &•  N. 
H.  R.  Co.  V.  Schuyler,  17  How.  Pr.  {N.  K) 
464. 

Where  an  owner  of  land  entered  into  a 
written  contract  with  a  railway  company  to 
grant  and  finally  to  convey  to  the  company 
a  right  of  way  across  the  land,  upon  condi- 
tion that  the  company  should  construct  and 
maintain  upon  the  land  a  passenger  depot, 
with  proper  side  tracks  and  stock-yards 
sufficient  to  do  the  business  there  offered, 
and  permitted  the  company  to  take  the  im- 
mediate possession  of  such  right  of  way 
under  such  contract,  and  to  construct  there- 
on its  railway,  and  a  side  track,  and  a  pas- 
senger depot,  and  stock  yards,  but  the  own- 
er of  the  land  and  the  company  honestly 
differed  in  opinion  as  to  whether  tiie  com- 
pany had  fulfilled  all  the  conditions  of  the 
contract,  and  the  owner  then  instituted 
condemnation  proceedings,  under  the  stat- 
utes, for  damages,  and  the  company  then 
commenced  an  action  to  perpetually  enjoin 
the  owner  from  prosecuting  his  condemna- 
tion proceedings,  it  was  not  error  for  the 
court  to  grant  a  temporary  injunction  to 
restrain  such  owner  from  so  prosecuting  his 
said  proceedings  until  the  injunction  case 
should  be  finally  heard  and  determined 
upon  its  merits.  Harvey  v.  Kansas,  N.  <&>• 
I).  R.  Co.,  45  Kan.  228,  25  Pac.  Rep.  578. 

An  action  to  recover  for  personal  injuries 
was  commenced  against  an  insolvent  rail- 
road company  after  it  had  been  placed  in 
the  hands  of  a  receiver;  and  on  demurrer 
the  supreme  court  allowed  the  plaintiff  to 
amend  by  inserting  the  receiver's  name  in- 
stead c'  that  of  the  corporation,  and  ordered 
the  chancellor  to  consent  to  the  amendment 
and  to  the  continuance  of  the  suit.  Held, 
that  the  chancery  court  could  restrain  the 
receiver  from  pleading  in  the  action  at  law 
the  statute  of  limitations  which  had  become 
a  bar  between  the  bringing  of  the  action 
and  the  time  of  final  petition  for  an  injunc- 
tion. Lehigh  C.  &^  N.  Co.  v.  Central  R.  Co., 
35  Am.  <S-  Eng.  R.  Cas.  2,  42  A'.  /.  Eq.  591, 
8  Atl.  Rep.  648. 

40.  When  reftisert,  generally.— If  a 
city  lays  out  a  way  forty  feet  wide  across  a 
railroad  at  grade,  under  an  order  of  county 
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commissioners  authorizing  it  to  be  laid  out 
fifty  feet  wide,  the  only  remedy  of  the  rail- 
road company  is  by  a  petition  for  a  writ  of 
certiorari.  Old  Colony  K.  Co.  v.  Fall  River, 
147  Mass.  455,  \&N.  E.  Rep.  425. 

Injunction  will  not  lie  to  restrain  the 
tearing  down  of  fences  in  obedience  to  the 
lawful  orders  of  a  court.  Chicago  &*  A.  R. 
Co.  V.  Maddox,  92  Mo.  469,  10  West.  Rep. 
42.  4  S.  VV.  Rep.  417. 

Where  b&ndholders  have  instituted  a  pro- 
ceeding to  remove  mortgage  trustees,  such 
trustees  cannot  enjoin  the  proceeding  on 
the  alleged  ground  that  the  bondholders 
are  improperly  resisting  a  scheme  touching 
the  management  of  the  property,  to  which 
a  majority  of  the  bondholders  have  assented. 
Farmers'  L.  &*  T.  Co.  v.  McHenry,  9  Abb. 
A'.  Cas.  {N.   Y.)  235. 

A  railroad  company  sold  a  part  interest 
in  certain  cars  to  a  car  company,  and  then 
(-.;  tered  into  an  agreement  by  which  the 
:;'.r  company  was  to  operate  them  and 
•ivide  the  profits  with  the  railroad  com- 
;  any,  but  the  latter  retained  the  right  to 
•  j:  minate  the  contract  upon  paying  the  car 
(  umpany  for  its  interest  in  the  cars;  but  it 
icrniinated  the  contract  without  paying  for 
ijuch  interest.  Held,  that  the  railroad  com- 
pany could  not  enjoin  an  action  at  law 
against  it  by  the  car  company  to  recover 
the  value  of  its  interest  in  the  cars,  on  the 
ground  that  the  car  company  had  not  fairly 
divided  the  profits.  Pullman  Palace  Car 
Co.  V.  Chicago,  M.  &*  St.  P.  R.  Co.,  56  Fed. 
Rep.  756;  reversing  49  Fed.  Rep.  409. 

41.  Eiijoiiiint;  the  eiiforceiiiciit  of 
judgmeuts.— Courts  of  equity  will  not 
restrain  a  judgment  at  law  except  when  the 
injured  party  has  had  a  verdict  or  judgment 
rendered  against  him  in  consequence  of  ac- 
cident or  mistake  or  fraud  of  the  other 
party  without  any  fault  of  his  own,  and  has 
no  remedy,  or  has  without  fault  lost  his 
remedy  at  law.  Railroad  Co.  v.  A-eal,  i 
Woods  (U.  S.)  353. 

And  where  a  motion  has  been  made  to 
set  aside  a  judgment  at  law  and  grant  a  new 
trial,  and  the  motion  has  been  overruled,  a 
court  of  equity  will  not  interpose  by  injunc- 
tion on  the  ground  that  the  judgment  is  un- 
just, and  that  there  is  a  good  defense,  and 
that  the  defendant  in  the  action  at  law  had 
been  surprised  at  the  trial,  and  did  not  have 
a  full  and  fair  hearing  on  the  motion  for  a 
new  trial.  Railroad  Co.  v.  Neal,  i  Woods 
(^-  S.)  353. 

5  D.  R.  D.— 73. 


A  judgment  maybe  enjotined  for  the  pur- 
pose of  allowing  a  set-otT»  Chicago,  D.  iS>» 
V.  R.  Co.  v.  Field,  86  ///.  270.— Explained 
IN  Galena  &  S.  W.  R.  Co.  v.  Ennur,  116  111. 

55- 

Where  a  conductor,  who  has  been  injured 
by  the  negligence  of  other  servants  of  the 
company,  has  recovered  a  judgment  for 
damages,  and  an  action  has  been  brought 
by  a  person  whom  the  conductor  allowed  to 
travel  on  the  train  against  the  company's 
orders,  and  for  whose  injuries  the  conduc- 
tor is  bound  to  indemnify  the  company 
against  liability,  a  court  of  eqjity  will,  on 
the  ground  of  equitable  set-off,  enjoin  the 
collection  of  the  judgment  in  favor  of  the 
conductor  until  the  decision  of  the  suit  at 
the  instance  of  the  injured  passenger. 
Memphis  &'  C.  R.  Co.  v.  Greer,  38  Aw.  &^ 
Eng.  R.  Cas.  248,  87  Tenn.  698.  11  S.  W. 
Rep.  931. 

Where  a  party  has  brought  a  suit  at  law 
and  obtained  a  verdict,  a  court  of  equity 
will  not  enjoin  his  proceeding  tf)  judgment 
upon  the  verdict,  unless  it  appear  that  it 
would  be  contrary  to  equity  and  good  con- 
science to  permit  him  to  proceed,  and 
that  this  could  not  have  been  interposed  as 
a  defense  to  the  action.  But  equity  will 
not  interpose  merely  on  the  ground  that 
the  verdict  is  erroneous.  New  York  &>  /.'. 
A\  Co.  V.  Ha-a/s,  56  N.  Y.  175,  6  Am.  Ry. 
Rep.  173  ;  reversing  ^J-  •^  ^-  372. 

An  injunction  will  not  issue  at  the  re- 
quest of  an  execution  creditor,  who  seeks  to 
restrain  the  levying  of  executions  in  the 
hands  of  the  sheriff  placed  there  before  his, 
when  he  might  by  proper  diligence  have 
had  his  execution  included  and  shared  pro 
rata.      Walker   v.    Whelen,  4   Phila.   (Pa.) 

389. 

Where  a  railroad  has  paid  dividends  be- 
longing to  a  ward  to  a  person  other  than 
the  guardian,  but  such  money  has  been  ap- 
propriated to  pay  necessary  expenses  of  the 
minor,  and  where  in  a  suit  by  the  guardian 
to  recover  such  dividends  the  railroad  was 
not  allowed  to  set  up  the  above  facts  in  de- 
.  fense,  and  final  judgment  was  given  against 
the  company,  an  injunction  will  be  "[ranted 
to  restrain  an  execution  upon  such  judg- 
ment until  an  account  is  taken  to  determine 
the  amount  due  from  the  ward's  estate  to 
the  person  who  has  so  applied  the  dividends, 
and  to  apply  such  amount'to  the  satisfaction 
of  the  judgment.  Southwestern  R.  Co.  v. 
Chapman,  46  Ga.  557. 
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INJUNCTION,  42,43. 


In  i866  B.  recovered  judgment  against  a 
railroad  company.  In  i868,  by  virtue  of 
otlier  judgments  against  the  company,  its 
franchises,  track,  etc.,  were  sold  under  exe- 
cution, but  certain  town  lots  of  the  com- 
pany remained  unsold.  In  1S72  execution 
from  B.'s  judgment  was  levied  on  these 
town  lots ;  and  the  present  is  a  suit  to  enjoin 
the  sale,  brought  by  the  trustees  (formerly 
directors)  of  the  company,  whose  petition 
acknowledges  the  judgment  debt  to  B.,  but 
fails  to  show  that  there  is  any  other  creditor 
of  the  company,  and  fails  to  account  for  the 
delay  of  petitioners  in  applying  the  prop- 
erty to  B.'s  demand.  HcM,  that  the  injunc- 
tion was  erroneously  granted.  Under  such 
a  state  of  facts,  B.  should  not  have  been  re- 
strained from  enforcing  his  judgment  by  a 
sale  of  the  property.  Gootf  v.  S/urmau,  37 
Tex.  660. 

A  railroad  contractor,  who  by  the  terms 
of  his  contract  was  entitled  to  possession  of 
the  road  built  until  paid  for,  was  forcibly 
ejected  by  the  company,  and  obtained  a 
judgment  in  a  suit  against  the  company  for 
unlawful  entry  and  detainer,  f/e/d,  that 
the  company  could  enjoin  the  execution  of 
this  judgment  by  paying  into  court  the 
amount  due  the  contractor.  Johnson  v.  St. 
Louis,  I.  M.  ^^  S.  R.  Co.,  141  U.  S.  602,  12 
Sup.  Ct.  Rep.  124. — Distinguishing  Bal- 
lance  J'.  Forsyth,  24  How.  (U.  S.)  183;  Bal- 
lance  f.  Forsyth,  13  How.  18. 

Creditors  of  the  Monroe  Railroad  and 
Banking  Co.  levied  on  certain  lots  in  the 
city  of  Griffin.  The  mayor  and  council  of 
the  city  filed  a  bill  against  these  creditors 
to  prevent  the  levies  from  being  executed, 
alleging  that  the  lots  had  been  dedicated  by 
the  railroad  to  certain  uses  for  the  benefit 
of  the  citizens  of  Gritiin.  Held,  that  such  a 
bill  lay  at  the  instance  of  the  mayor  and 
council  of  the  city.  Cox  v.  Mayor,  etc.,  of 
Grijfiit,  18  Ga.  728. 

A  railway  company  obtained  a  judgment 
at  law  on  a  subscription  to  its  hrst  mort- 
gage bonds  and  shares  of  stock,  after  it  had 
parted  with  the  same,  and  after  it  had  be- 
come insolvent,  making  it  impossible  for  it 
to  deliver  the  bonds  or  certificates  of  stock. 
The  judgment  debtor  sought  to  enjoin  the 
judgment  until  the  bonds  and  stock  should 
be  deposited.  Held,  that  he  was  entitled  to 
have  the  actual  value  of  the  proportionate 
share  of  the  bonds  credited  upon  the  judg- 
ment, but  was  not  entitled  to  an  absolute 
injunction  until  the  bonds  and  stock  were 


filed,  as  that  was  impossible ;  but  the  com- 
pany was  only  chargeable  with  the  value  of 
the  bonds  at  the  time  it  disposed  them,  and 
not  the  face  value  or  the  purchase  price. 
(Mulkey,  J.,  dissenting.)  Galena  &•  S.  W, 
R.  Co.  V.  Ennor,  116  ///.  55,  4  A'.  E.  Rep. 
762  ;  reversing  14  ///.  App.  327. 

42. oljusticei«'jii(lg:iiieiits.— In- 
junction was  sought  by  a  railway  company 
to  restrain  a  number  of  judgments  rendered 
against  it  in  a  justice's  court.  Held,  that 
while  the  judgments  were  voidable  because 
rendered  upon  a  defective  service,  still  re- 
sort should  have  been  had  to  the  statutory 
mode  of  correcting  the  errors  in  the  sev- 
eral judgments — viz.,  appeal  or  certiorari. 
VVliere  such  remedies  were  neglected,  relief 
by  injunction  will  be  denied.  Galveston,  H. 
&•  S,  A.  R.  Co.  V.  Ware,  74  Tex.  47,  11  S. 
W.  Rep.  918. —  Followed  in  Jones  v.  Rose- 
dale  St.  R.  Co.,  75  Tex.  i%i.— Central  I oiua 
R.  Co.  V.  Piersol,  65  loiua  498,  22  N.  \V.  Rep. 
64S. 

Inasmuch  as  some  of  the  judgments 
sought  to  be  enjoined  were  for  less  than 
twenty  dollars,  it  was  error  to  dissolve  the 
injunction  as  to  them,  the  right  to  appeal 
not  existing.  Galveston,  H.  &*  S.  A.  R.  Co. 
V.  Ware,  74  Tex.  47,  11  5.  W.  Rep.  918. 

Judgment  against  a  railway  company  for 
negligently  killing  a  calf  worth  fifteen  dol- 
lars. The  road,  in  application  for  injunc- 
tion, alleged  that  it  had  a  defense — viz.,  that 
the  calf  was  not  injured  by  the  cars,  but 
"  got  into  a  mud  hole  and  died  from  effects 
of  injuries  received  while  there."  Held,  the 
defense  was  good.  Gulf,  C.  <S-  S.  F.  R.  Co. 
V.  Rawlins,  80  Tex.  579,  16  .S'.  W.  Rep.  430. 

An  injunction  was  sought  restraining  an 
execution  upon  a  judgment  in  a  justice's 
court  for  damages  for  obstructing  the  nxid 
to  and  from  the  plaintiff's  woodland.  The 
petition  alleged  that  the  railway  company 
owned  the  right  of  way  alleged  as  an  ob- 
struction, and  that  the  plaintiff  in  the  judg- 
ment did  not  own  land  adjacent  to  tin- 
railway,  and  that  the  road  obstructed  was 
not  public.  Held,  the  defense  was  nu-ri- 
torious.  Gulf,  C.  &•  S.  K.  R.  Co.  v.  Kitif^r, 
80  Tex.  681,  \6S.  M^.  Rep.  641. 

43.  Staying  proceedings  in  attaeli- 
ment. — A  citizen  of  Missouri  has  no  right 
to  purchase  claims  against  resident  em 
ployes  of  a  domestic  railroad  company,  and 
sue  thereon  and  garnishee  the  company  in 
another  state,  where  the  company  has  not 
the  same   exemption   that  it  has  ;it  luime; 
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and  an  injunction  may  be  obtained  to  re- 
strain such  proceedings.  Wabash  Western 
R.  Co.  V.  Siefert,  41  Mo.  App.  35. 

A  proceeding  was  instituted  before  a  jus- 
tice, and  attachment  issued,  and  a  railroad 
company  summoned  as  garnishee.  Judg- 
ment was  taken  against  the  principal  debtor, 
and  then  a  garnishee  summons  issued 
against  the  company  to  appear  and  answer 
whether  it  had  funds  of  the  debtor,  at 
which  time  the  statutory  fee  and  mileage, 
amounting  to  §1.10,  were  paid.  Held,  that 
the  company  could  not  enjoin  the  proceed- 
ings on  the  ground  that  such  fee  and  mile- 
age were  not  paid  or  tendered  upon  service 
of  the  original  attachment.  Eberhardt  v. 
Pennsylvania  Co.,  \  5  ///.  App-  5 ' ' 

44. ojectiiteut. — Where  possession 

of  land  is  taken  for  railroad  purposes  with 
the  knowledge  of  the  owner,  and  such  pos- 
session is  continued  for  twenty  years,  during 
which  time  negotiations  for  the  payment  to 
be  made  for  the  land  are  carried  on,  and  the 
land  is  indispensable  to  the  company,  the 
company  may  proceed  to  condemn  the 
land,  if  it  has  the  power  to  do  so ;  and  if 
not,  to  pay  such  compensation  as  the  chan- 
cery court  may  fix  ;  and  the  landowner  will 
be  enjoined  from  proceeding  in  ejectment 
pending  such  proceedings.  Paterson,  N. 
<Sr-  N.  Y.  R.  Co.  v.  Kamlah,  28  Am.  <S-  Eng. 
R.  Cas.  250,  42  A^.  /.  Eq.  93, 6  At  I.  Rep.  444. 
— EXPLAININO  New  York  &  G.  L.  R.  Co.  v. 
Stanley,  35  N.  J.  Eq.  283.— Distinguished 
IN  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Ad- 
ams, 28  Fla.  631. 

A  company  contracted  for  certain  lands, 
and  under  the  conditions  of  the  contract 
proceeded  to  lay  its  track  across  them,  re- 
ceiving at  length  a  deed  from  the  only 
owner  of  whose  rights  it  had  notice.  Mean- 
while the  same  land  had  been  set  ofl,  by 
deed  of  partition,  to  a  party  who  held  some 
unrecorded  claim  10  an  undivided  interest 
in  the  premises,  and  this  party  afterwards 
quitclaimed  the  land  by  a  deed  referring  to 
the  company's  occupancy.  Held,  that  an 
injunction  would  lie  to  restrain  proceedings 
in  ejectment  brought  against  the  company 
by  the  holder  of  the  quitclaim.  Detroit  iS- 
M.  R.  Co.  V.  Brown,  yj  Mich.  533. 

A  company  was  permitted  to  enter  upon 
land  and  construct  its  mad  under  an  at^ree- 
ment  that  it  would  build  a  depot  on  the 
. remises.  It  built  its  road,  but  failed  to 
build  the  depot,  and  afterwards  became  in- 
;>olvent,  and    its   property  was   sold  under 


foreclosure  proceedings ;  after  it  had  been 
again  sold  and  a  new  company  organized, 
the  landowner  commenced  ejectment  to  re- 
cover possession  of  the  land,  when  the  com- 
pany obtained  a  restraining  order.  Held, 
that  the  present  company  only  had  a  right 
to  the  same  protection  as  the  original  com- 
pany, and  could  only  obtain  relief  upon  pay- 
ing the  value  of  the  land,  and  damages,  as 
of  the  time  of  the  original  entry,  with  inter- 
est. Neu>  York  &*  G.  L.  R.  Co.  v.  Stanley, 
10  Am.  <S>»  Eng.  R.  Cas.  345,  35  N.J.Eq. 
233;  affirminsr  34  A^.  J.  Eq.  55.— Distin- 
guished IN  Jacksonville.  T.  &  K.  W.  R. 
Co.  V.  Adams,  28  Fla.  631.  Explained  in 
Paterson,  N.  &  N.  Y.  R.  Co.  v.  Kamlah, 
28  Am.  &  Eng.  R.  Cas.  250,  42  N.  J.  Eq. 
93- 

45.  foreclosure.— A  railroad  com- 
pany executed  a  mortgage  on  its  property, 
but  afterwards  executed  another  mortgage 
for  a  larger  amount,  which  it  described  as  a 
first  mortgage,  it  being  the  intention  of  the 
company  to  take  up  the  first  mortgage  ;  but 
it  failed  to  procure  a  surrender  of  some  of 
the  bonds,  and  the  scheme  to  take  up  the 
first  mortgage  failed.  Subsequently  the 
property  was  sold  under  execution  and  a 
new  company  was  organized,  whereupon  the 
trustee  in  the  second  mortgage  commenced 
foreclosure  proceedings.  Held,  that  an  in- 
junction at  the  suit  of  the  holder  of  bonds 
secured  by  the  second  mortgage,  to  restrain 
proceedings  until  he  could  procure  a  surren- 
der of  all  the  bonds  secured  by  the  first 
mortgage,  was  improperly  allowed.  Wait 
v.  Wcller,  4  Hun  {N.  K)  626. 

46.  trespass.— A  company  filed  a 

bill  averring  its  right  to  cut  certain  trees 
by  virtue  of  a  deed  conveying  to  it  a  right 
of  way,  "  and  the  right  to  fell  any  timber 
beyond  the  right  of  way  which  is  sufliciently 
near  the  track  of  said  road  to  fall  on  or  ob- 
struct the  same,"  and  sought,  among  other 
things,  to  enjoin  an  action  against  it  for 
"  trespass  in  going  outside  of  the  right  of 
way  and  felling  timber  or  trees  in  section 
20,"  etc.  The  evidence  did  not  definitely 
locate  the  trees  within  the  section.  Held, 
that  a  decree  enjoining  the  trespass  suit 
was  erroneous,  and  must  be  reserved,  since 
complainant  failed  either  to  aver  or  show 
that  the  trees,  for  the  cutting  of  which  the 
trespass  suit  was  brought,  were  such  as  the 
deed  gave  ii  a  right  td  fell.  Day  v.  Louis- 
ville. N.  O.  &■■  r.  R.  Co.,  69  i)/m.'589,  n 
So.  Rip.  25. 
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INJUNCTION.  47,48. 


47. proceediugs  to  enforce  pen- 
alties.— The  supreme  court  of  the  District 
of  Columbia  has  no  jurisdiction  to  restrain 
by  injunction  the  prosecution  of  a  criminal 
information  to  recover  a  penalty.  IVas/t- 
iii^ton  (S»  G,  R.  Co.  v.  District  of  Columbia, 
(^  Mac  key  (Z>.  C.)  570. 

III.  CONTINUING ;  DISSOLVING. 

48.  When  a  preliminary  injunc- 
tion or  stayinj;  order  will  be  con- 
titiiied  until  final  hearing.— The  courts 

will  not  dissolve  injunctions  till  the  hear- 
ini;,  where  it  is  apparent  from  the  pleadings 
and  proofs  that  there  is  serious  dispute 
about  the  facts,  and  doubts  as  to  the  relief 
sought.  Durham  v.  Richmond  &*  D.  R.  Co., 
104  ..v.  Car.  261,  10  S.  E.  Rep.  208.— Fol- 
lowed IN  Raleigh  &  W.  R.  Co.  v.  Glendon 
&  G.  M.  &M.  Co.,  112  N.  Car.  661. 

When  relief  is  sought  by  an  injunction 
against  fraud,  which  is  the  gravamen  of  the 
bill,  the  court  will  continue  the  injunction, 
though  the  defendant  has  fully  answered 
the  equity  set  up.  Johnston  v.  Chicago,  M. 
&>  Si.  P.  R.  Co.,  58  /oTva  537,  12  A^.  IV.  Rep. 
376. 

Where  the  right  to  an  injunction,  issued 
upon  filing  the  bill,  to  restrain  a  horse  rail- 
road company  from  laying,  under  grant  by 
municipal  authorities,  a  track  alongside  of 
complainants'  track,  in  the  street  of  a  city, 
which  had  been  in  complainants'  possession, 
to  which  they  claimed  title  by  grant,  and 
on  which  they  had  maintained  their  track 
for  more  than  twenty  years,  depends  upon 
whether  the  grant  from  the  owners  of  the 
hind,  under  which  complainants  claim  title, 
was  prior  to  a  dedication  of  the  street  by 
such  owners  to  public  use,  and  the  agree- 
'vc"  >r  dedication  itself  gives  color  to 
c  .  1  •a^*.-'  claim,  the  injunction  will  not 
b'.  diiiOi- .  '  upon  the  hearing  upon  the  bill 
;.ii'.'  ;r.  .1,  .^r  dinuien  &*  A.  R.  Co.  v.  At- 
:!i":-'L    .i      '■  ss.  R.  Co.,  26  N./.  Ef.6g. 

'.Vticn:  .  Hviduals  file  a  bill  to  restrain 
an  express  company  from  consolidating  with 
another  company,  it  is  no  objection  to  con- 
tinuing an  injunction  that  the  latter  com- 
pany, or  its  stockholders,  were  not  made 
parties.  Blatchford  v.  Ross,  5  Abb.  Pr.  N. 
S.  (yV.  K.)  434. 

A  railroad  company  enjoined  city  au- 
thorities from  opening  a  street  through  an 
embankment  of  its  road.  The  city  an- 
swered and  moved  to  dissolve  the  injunc- 
tion.   It  appeared  that  the  embankment  had 


existed  for  more  than  twenty  years  unde"" 
such  conditions  as  to  make  the  right  of 
the  city  to  interfere  therewith  doubtful. 
Held,  that  the  injunction  was  properly  con- 
tinued until  the  final  trial  on  the  merits ; 
and  the  city  could  not  insist  that  it  was 
such  a  nuisance  that  it  could  not  wuit  for 
the  trial.  Atlanta  v.  Georgia  R.  &*  B.  Co., 
40  Ga.  471. 

Where  the  record  shows  that  the  plaintiff 
was  a  railroad  company  owning  and  operat- 
ing a  line  of  railway,  and  that  it  was  con- 
structing a  telegraph  line  along  its  road, 
which  was  a  necessary  adjunct  to  the  road 
to  aid  in  the  safe  operating  of  the  same,  and 
that  the  defendant  cut  down  three  telegraph 
poles,  and  threatened  to  prevent  by  violence 
the  construction  of  the  telegraph  line,  and 
having  been  temporarily  enjoined  from  in- 
terfering with  the  building  of  the  telegraph 
— held,  that  it  was  error  to  dissolve  the  in- 
junction upon  a  showing  that  was  evenly 
balanced  whether  or  not  the  plaintiff  had 
the  right  of  way.  The  restraining  order 
should  have  been  continued  until  the  rights 
of  the  parties  could  be  finally  determined. 
St.  Joseph  Sf  D.  C.  R.  Co.  v.  Dryden,  1 1  Kan. 
1 86. 

A  preliminary  injunction  having  been 
granted  against  the  laying  of  a  railroad 
track  on  Delaware  avenue,  Philadelphia, 
and  the  case  involving  the  following  ques- 
tions—(i)  the  right  of  a  railroad  to  be 
located  longitudinally  upon  a  public  street, 
or  (2)  so  as  to  cross  or  obstruct  access  to  a 
public  wharf,  (3)  without  the  owner  being 
entitled  to  compensation  or  security  before 
the  wharf  is  taken  or  injured ;  (4)  if  such 
taking  or  injury  may  be  authorized  under 
the  laws  of  Pennsylvania,  it  is  not  forbidden 
by  the  laws  of  the  United  States  as  an  in- 
terference with  commerce  ;  (5)  the  effect  of 
the  provisions  of  the  will  of  Stephen  Girard, 
together  with  the  action  taken  by  the  state 
and  city  under  them— //f/</,  that  the  court 
would  not  consider  these  questions  until 
final  hearing,  leaving  the  preliminary  in- 
junction undisturbed  until  then.  Pennsyl- 
vania R.  Co.  V.  Philadelphia  Belt  Line  R. 
Co.,  149  Pa.  St.  218,  24  Atl.  Rep.  210;  af- 
Jirming  i  Pa.  Dist.  i. 

Defendants  contracted  to  build  plaintiff's 
railroad,  the  president  agreeing  to  a  deposit 
of  bonds  to  secure  payment  of  cost  of  con- 
struction, to  be  delivered  to  the  contractors 
and  sold  by  them  on  thirty  days'  notice. 
The  company  filed  a  bill  alleging  that  the 
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defendants  had  obtained  possession  of  the 
bonds  by  falsely  representing  that  the  road 
was  completed,  and  obtained  an  injunction 
to  restrain  a  transfer  of  the  bonds.  Held, 
on  a  motion  to  continue  the  injunction 
until  ttie  hearing,  that,  having  in  view  the 
great  importance  of  maintaining  the  prop- 
erty in  statu  quo,  the  injunction  would  be 
continued,  though  obtained  on  a  misstate- 
ment of  a  fact  material  to  one  ground  of  re- 
covery as  stated  in  the  bill.  Winnipeg  &•  H. 
Bay  Co.  v.  Mann,  6  Man.  409. 

4:{>.  au<l  when  not.— Where  con- 

denmation  proceedings  have  been  instituted 
in  a  state  court  of  undoubted  jurisdiction, 
and  final  judgment  entered,  a  federal  court 
exercising  equity  jurisdiction  will  not  con- 
tinue a  restraining  order  on  the  application 
of  another  company,  a  non-resident,  where 
it  appears  that  it  owned  a  majority  of  the 
stock  in  the  company  instituting  the  con- 
demnation proceedings,  and  controlled  its 
operations,  and  might  easily  have  made 
itself  a  party  to  the  proceedings.  Unicn 
Pac.  R.  Co.  V.  Denver  &*  R.  G.  R.  Co.,  37 
Fed.  Rep.  179. 

Where  one  creditor  cannot  be  injured  by 
the  dissolution  of  an  injunction  granted  on 
the  filing  of  a  bill  by  creditors  against  a 
corporation,  and  its  continuance  would  de- 
feat the  plans  for  the  reorganization  of  the 
corporation  entered  into  by  the  creditors, 
and  would  be  inconsistent  with  previous 
orders  in  the  case,  there  is  no  equity  that 
would  justify  the  court  in  maintaining  the 
injunction  at  the  sole  instance  of  one  cred- 
itor as  against  all  the  other  creditors,  as 
well  as  the  corporation.  Washington  City 
&^  P.  L.  R.  Co.  V.  Southern  Md.  R.  Co.,  55 
Md.  153. 

Where  a  stockholder  obtains  an  injunc- 
tion to  restrain  a  lease  of  the  road,  and  a 
guaranty  by  the  lessee  of  the  bonds  of  the 
lessor,  it  is  no  ground  for  continuing  the 
injunction  until  final  trial  that  the  plaintiff 
demands  that  the  directors  shall  account 
for  the  proceeds  of  certain  bonds,  where 
there  is  nothing  to  show  that  such  directors 
are  not  responsible,  and  fully  able  to  re- 
spond to  any  damages  that  might  be 
awarded  plaintiff.  Gere  v.  New  York  C.  <&* 
H.  R.  R.  Co.,  19  Abb.  IV.  Cas.  {X.  V.)  193. 

Where  railroad  bondholders  obtain  a 
preliminary  injunction  to  restrain  the  carry- 
ing out  of  a  contract  which  it  is  claimed 
will  affect  their  interest,  the  injunction 
should  not   be  continued  where  its  effect 


will  be  to  give  the  plaintiffs  substantially 
all  the  relief  they  could  obtain  by  a  final 
judgment,  and  where  it  appears  that  the 
injury  to  plaintiffs,  by  refusing  it,  will  be 
slight  and  easily  compensated.  Steele  v. 
Pittsburgh,  S.  &^  L.  E.  R.  Co.,  36  A'.  1'.  S. 
R.  19S,  58  Hun  611,  12  A'.    V.  Supp.  576. 

50.  GroiiiulN  for  (lissoliitioii,  jr««i- 
erally.— Though  a  court  has  declared  the 
erection  of  a  bridge  over  a  navigable  river 
a  nuisance,  as  obstructing  navigation,  and 
has  enjoined  its  erection,  upon  congress 
subsequently  passing  an  act  authorizing  the 
bridge,  the  injunction  should  be  dissolved. 
Baird  v.  Shore  Line  R.  Co.,  6  Blatchf.  {U. 
5.)  461. 

The  court  will,  in  a  proper  case,  dissolve 
an  injunction  restraining  a  railroad  from 
completing  its  track,  upon  condition  that 
the  company  shall  first  deposit  with  the 
court  a  sufficient  sum  of  money  to  secure  a 
full  indemnity  for  all  damage  that  may  en- 
sue to  the  property  of  complainant.  Colum- 
bus 6-  W.  R.  Co.  v.  Withcrow,  82  Ala.  190, 
3  So.  Rep.  23. 

As  a  rule  a  court  of  equity  will  not  take 
jurisdiction,  on  the  application  of  a  stock- 
holder in  a  railroad  company,  merely  for 
the  purpose  of  inquiring  into  the  legality 
or  regularity  of  an  election  of  oflTicers  or 
removing  an  officer  in  actual  possession ; 
but  when  that  question  arises  collaterally, 
an  independent  and  special  ground  of  eq- 
uity being  also  shown,  the  court  will  en- 
tertain and  decide  the  question.  Moses  v. 
Tompkins,  84  Ala.  613,  4  So.  Rep.  763. 

If  the  directors  or  other  officers  of  a 
company,  alleged  to  have  been  illegally 
elected,  are  proceeding  to  sell  stock  for  the 
non-payment  of  assessments  thereon,  made 
without  authority,  and  it  is  sought  to  re- 
strain them  from  dcing  so,  and  from  ex- 
tending the  road,  this  is  an  independent 
ground  of  equity,  which  gives  the  court 
jurisdiction;  and  the  jurisdiction  having 
attached,  the  court  will  inquire  into  the 
legality  of  their  election.  Moses  v.  Tomp- 
kins, 84  Ala.  613,  4  So.  Rep.  763. 

Selectmen  of  a  town  may  discontinue  a 
suit  in  equity  to  restrain  a  railroad  cor- 
poration from  unlawfully  and  dangerously 
running  cars  on  its  road,  although  a  tem- 
porary injunction  has  been  issued,  and  al- 
though some  of  the  inhabitants  of  the 
town  move  to  come  in  and  prosecute  the 
suit.  Mears  v.  Boston  &»  N.  Y.  C.  R.  Co,,  5 
Gray  (Mass.)  371. 
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When  an  injunction  is  granted  by  a  judi- 
cial officer  who  has  no  authority  to  grant  it, 
the  error  or  irregularity  is  only  available 
upon  motion  for  a  discharge  of  the  injunc- 
tion, which  must  precede  any  act  on  the 
part  of  the  defendant  in  recognition  or  af- 
firmance of  its  regularity.  In  such  case,  a 
motion  to  dissolve  is  not  the  appropriate 
remedy,  but  is  a  waiver  of  the  error  or  ir- 
regularity.    East  &-    IV.   a.    Co.    V.    East 

Tenn.,  V.  6-  G.  R.  Co.,  22  Am.  &*  Eng.  A". 
Cas.  81,  75  Ala.  275. 

One  street-car  company  was  authorized 
by  its  charter  to  use  any  part  of  the  track 
of  another  company.  Such  other  company 
obtained  an  injunction  to  prevent  its  use  of 
a  part  of  its  track,  whereupon  the  first 
company  instituted  condemnation  proceed- 
ings to  acquire  the  right  to  use  such  track. 
Held,  that  the  injunction  should  be  dis- 
solved until  final  hearing  and  the  compen- 
sation should  be  fixed ;  and  if  not  then 
paid,  the  injunction  might  be  renewed. 
Sixth  Ave.  li.  Co.  v.  Kerr,  28  ffow.  Pr.  {N. 

V.)  382  ;  affirming  45  Barb.  138. 

61.  Want  of  equity  in  bill.— A  mo- 
tion to  dissolve  an  injunction  for  want  of 
equity  in  the  bill  cannot  perform  the  office 
of  a  demurrer  to  the  bill ;  but  on  the  hear- 
ing of  such  motion,  all  amendable  defects 
should  be  regarded,  pro  hac  vice,  as  cured 
by  amendment,  and  the  inquiry  be  made 
whether,  if  the  facts  were  well  pleaded,  the 
case  would  be  of  equitable  jurisdiction,  and 
an  injunction  the  appropriate  remedy.  East 
&>  IV.  A\  Co.  V.  East  Term.,  V.  &•  G.  R.  Co., 
22  Am.  <S-  Eng.  R.  Cas.  81,  75  Ala.  275. 

62.  Dissolving  on  comiu;;  ii>  of  an- 
swer,— Whether  an  injunction  shall  be  dis- 
solved or  not  on  the  coming  in  of  the  an- 
swer is  a  question  for  the  discretion  of  the 
court.  Cox  v.  Mayor,  etc.,  of  Griffin,  18  Ga. 
728. 

Where  a  city  is  about  to  tear  up  a  street 
railway  track,  and  the  company  files  a  bill 
for  an  injunction,  alleging  that  the  track 
is  properly  laid,  and  this  is  denied  by  the 
answer  of  the  city,  if  the  case  is  heard  on 
the  pleadings,  the  allegations  of  the  answer 
must  be  taken  as  true  and  the  injunction 
dissolved.  Spokane  St.  R.  Co.  v.  Spokane 
Falls,  46  Fed.  Rep.  322. 

Where  a  party  files  a  bill  and  obtains  an 
injunction  against  a  company  on  an  allega- 
tion that  he  is  a  stockholder,  the  injunction 
should  be  dissolved  on  the  coming  in  of 
the  answer  denying  that  he  is   a   stock- 


holder. Blatchford  v.  Ne^o  York  &»  N.  H. 
R.  Co.,  5  AM.  Pr.  (N.   Y.)  276. 

An  injunction  having  been  granted  till 
the  further  order  of  the  court,  upon  a  com- 
plaint, supported  by  affidavits,  to  perpetu- 
ally enjoin  the  defendant,  a  railroad  com- 
pany, from  constructing  a  switch  or  side 
track  in  an  alleged  street  in  front  of  certain 
town  lots  belonging  to  the  plaintiff,  a  mo- 
tion to  dissolve,  upon  answer  setting  forth 
facts  denying  every  material  averment  of 
the  complaint  and  supported  by  affidavits, 
was  properly  sustained.  Rayle  v.  Indianap- 
olis, P.  Sf  C.  R.  Co.,  32  Ind.  259. 

Where,  by  the  averments  of  the  bill,  tlie 
complainant's  title  to  the  lands  in  contro- 
versy is  based  wholly  on  the  fact  of  con- 
tinuous uninterrupted  possession  by  it  and 
those  under  whom  it  claims,  and  the  de- 
fendant, in  its  answer,  verified  by  affidavit, 
directly  and  unequivocally  denies  the  f;ict 
of  possession  by  the  complainant  at  the 
time  of  the  entry  upon  and  taking  of  the 
land,  and  also  the  prior  possession  by  the 
complainant,  or  by  those  under  whom  it 
claims,  and  avers  that  the  title  and  posses- 
sion resided  with  other  parties,  from  whom 
the  defendant  had  a  license  or  conveyance 
under  which  it  entered  and  commenced  the 
appropriation  of  the  land,  the  tempornry 
injunction,  issued  on  the  filing  of  the  bill, 
should,  on  motion,  be  dissolved  ;  it  bein^ 
clear  that  less  injury  would  result  to  the 
complainant  from  its  dissolution  than 
would  result  to  the  defendant  from  its  con- 
tinuance to  the  final  hearing.  East  <S-  W. 
R.  Co.  V.  East  Tenn..  V.  &^  G.  R.  Co.,  22 
Am.  &^  Eng.  R.  Cas.  81,  75  Ala.  275. 

Where  the  bill  seeks  to  enjoin  the  con- 
summation of  an  attempted  consolidation 
with  another  corporation,  as  shown  by  reso- 
lutions adopted  by  a  majority  at  a  stock- 
holders' meeting,  which  declared  that  the 
consolidation  "do  now  take  place,  and  be 
fully  carried  into  efTect,"  followed  by  an 
election  of  officers  for  the  consolidated 
company,  the  abandonment  of  the  attempt 
by  the  defendants,  on  discovering  the  ille- 
gality of  their  proceedings,  not  shown  by  an 
official  declaration  or  by  the  rescission  of 
the  resolutions,  does  not  destroy  the  equity 
of  the  bill ;  and  such  new  matter  in  avoid- 
ance, not  being  responsive,  cannot  be  con- 
sidered on  motion  to  dissolve  the  injunc- 
tion.   Nathan  v.  Tompkins,  82  Ala.  437. 

63.  Proceedings  to  obtain  disso- 
lution.—  A  defendant  in   injunction,  on 
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complying  with  the  law,  may  have  the  in- 
junction set  aside  in  every  case  where  its 
dissolution  will  not  work  irreparable  injury 
to  the  plaintiff.  Jefferson  <5-  L.  P.  R.  Co.  v. 
lVe70  Orleans,  30  La.  Ann.  970. 

Under  the  N.  Y.  Code  Civ.  Pro.  ^  629,  as 
amended  in  1883,  a  court  cannot  dissolve 
an  injunction  unless  it  is  specified  that  "  the 
alleged  wrong  or  injury  is  not  irreparable, 
and  is  capable  of  being  adequately  compen- 
sated for  in  money " ;  and  this  must  he 
shown  to  the  court  by  facts  from  which  he 
can  determine  f(jr  himself,  and  not  by  mere 
affidavits  which  are  but  the  expression  of 
opinions.  Metropolitan  El.  R.  Co.  v.  Man- 
hattan R.  Co.,  65  Hozo.  Pr.  {N.  Y)  277. 

And  the  above  statute  is  construed  to 
mean  that  an  application  to  vacate  an  in- 
junction sliould  be  made  to  the  court  or 
judge  who  heard  a  previous  application  to 
vacate  or  modify  the  injuncti(jn  order. 
Metropolitan  El.  R.  Co.  v.  Manhattan  R. 
Co.,  65  H(mj.  Pr.  (yV.  Y.)  277. 

A  motion  to  vacate  an  injunction  to  re- 
strain one  railroad  company  from  purchas- 
ing the  property,  assets,  and  franchises  of 
another  company  at  a  sale  under  a  fore- 
closure of  a  mortgage,  cannot  be  made  at  a 
general  term  of  the  New  York  supreme 
court  without  notice,  under  section  626, 
Code  Civ.  Pro.  Gere  v.  Nei.ij  York  C.  &* 
H.  R.  R.  Co.,  38  Hun  (N.  Y.)  231. 

An  abutting  lot  owner  restrained  a  rail- 
road company  from  laying  its  track  in  the 
street,  the  fee  of  which  was  in  the  lot  owner. 
The  company  answered,  but  did  not  deny 
that  it  was  wrongfully  laying  a  track,  but 
set  up  an  undertaking  by  which  it  agreed  to 
pay  the  lot  owner  all  damages  which  he 
might  sustain.  Held,  as  no  justification 
was  pleaded,  it  could  only  procure  a  disso- 
lution of  the  injunction  by  strictly  comply- 
ing with  the  N.  Y.  Code  Civ.  Pro.  §  629,  as 
amended  by  chapter  404,  of  1SS5,  relating  to 
dissolving  injunctions  in  certain  cases  upon 
giving  security  by  the  defendant.  Chamher- 
lin  V.  Buffalo,  N.  Y.  &>  P.  R.  Co..  31  Hun 
(JV.  V.)  339. 

34.  Dnniagesoii  (lis.solution.— Upon 
the  dissolution  of  an  injunction  restraining 
the  sale,  under  a  deed  of  trust,  of  the  prop- 
erty, effects,  franchises,  etc.,  of  a  railroad 
company,  it  is  erroneous  for  the  court,  with- 
out proof,  to  assess  the  damages  at  six  per 
cent,  upon  the  amount  released  by  the  dis- 
solution ;  the  damages  assessed  in  such  a 
case   should   be    commensurate    with    the 


actual  injury  sustained,  and  may,  if  the  cir- 
cumstances warrant  it,  exceed  ten  per  cent, 
upon  the  amount  enjoined.  St.  Louis  v. 
/llexaniter,  23  Mo.  483. 

It  is  proper  to  render  judgment  for  ten 
per  Cent,  damages  on  the  (iissuluiion  of  an 
injunction  restraining  thecollection  of  a  tax, 
Rio  Grande  R.  Co.  v.  Scnlan,  44  'Pex.  649. 

Where  an  injunction  is  properly  granted, 
the  fact  that  it  is  subsequently  discontinued 
is  no  ground  for  awarding  damages  to  the 
defendant.  AVw  York,  W.  S.  &>  B.  R.  Co. 
v.  Oiiierod,  29  Hun  f.\'.,  Y.)  274.  Montreal 
St.  R.  Co.  V.  Ritchie,  16  Can.  Sup.  Ct,  622. 

A  horse  railway  company  was  enjoined 
from  extending  its  track  to  a  certain  point, 
and  the  injunction  was  (lissolve<i  ;  the  com- 
pany claimed  damages  for  a  loss  of  profits 
that  might  have  been  realized  from  increase 
of  business  after  the  extension.  It  appeared 
that  the  company  had  another  line,  parallel 
with  the  extension  and  near  the  same,  and 
that  no  accounts  were  kept  of  the  profits  as 
to  the  extension,  the  fare  being  five  cents 
for  any  distance.  Held,  that  no  damages 
could  be  assessed  for  such  profits,  they 
being  speculative,  and  too  remote  and  un- 
certain. Chicago  City  R.  Co.  v.  Hoivison,  86 
///.  215. 

The  trustees  for  the  mortgage  bond- 
holders of  a  railroad  leased  the  road,  v.here- 
upon  certain  bondholders  filed  a  bill  to  en- 
join the  operation  of  the  road  by  the  lessees, 
and  to  set  aside  the  lease,  and  gave  bond  to 
secure  sucli  damages  as  the  defendants 
might  suffer.  Held,  on  a  dissolution  of  the 
injunction,  that  it  was  within  the  power  of 
the  chancellor  to  ascertain  the  damages 
caused  by  the  injunction,  and  decree  pay- 
ment, independent  of  any  action  on  the 
bond  which  might  be  necessary  to  enforce 
payment.  Sturgis  v.  K'napp,  33  I't.  4S6  , 
former  xippcal  3 1   Vt.  i . 

IV.  VIOLATION  OF  THE  WRIT  * 

53.  What  amounts  to  ;.  violation, 
generally.— It  is  a  violation  01  an  injunc- 
tion restraining  a  defendant  from  disposing 
of  property,  to  deliver  the  property,  though 
sold  previously  to  the  service  of  the  injunc- 
tion.   Jewett  V.  Bo'iOman,  27  A'./.  Eq.  171. 

Defendant  having  been  enjoined  from 
laving  a  railroad  track  in  front  of  plain- 
tiff's property,  the  laying  of  a  track  by  a 
company  other  than  the  defendant  must  be 

*See  also  Contempt. 
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regarded  as  the  act  of  defendant,  as  the  de- 
fendant's president,  when  the  persons  laying 
the  track  were  threatened  with  prosecutions 
hy  the  city,  informed  the  city  attorney  in 
writine;  tliat  the  track  was  beinj; constructed 
in  pursuance  of  an  ordinance  of  the  city 
council  f4r'i"''"K  ^'"^  ''islit  t(j  defendant. 
Besiiies,  as  the  track  complained  of  would 
he  useless  without  a  connectitjn  with  de- 
fendant's track,  and  defendant  must  he  re- 
Karrlc'd  .IS  liaviiiy  consented  to  and  caused 
such  connection,  it  is  guilty  of  a  vi(jlation 
of  the  injunction.  Kentucky  &^  1.  Bruise 
Co.v.  A'r/rifi-r,  yi  Aj.  625,  1^1  J>i'.  W.  A't/>.  S24. 

A  bill  was  filed  by  a  railroad  company 
and  a  motion  for  an  injunction  to  restrain 
another  company  from  building  a  road ; 
the  motion  was  denied,  and  an  answer  was 
put  in  under  a  rule.  HcM,  that  defendants 
had  actual  notice  that  their  title  was  dis- 
puted, and  that  they  went  on  with  the  road 
at  their  peril  before  the  final  hearing.  IVar- 
rcn  (5-  F.  K.  Co.  v.  Clarion  L.  &*  I.  Co.,  54 
Pa.  St.  28. 

Where  defendants,  a  railway  company, 
were  enjoined  against  removing  from  their 
premises  certain  iron  rails  to  which  plaintiflf 
claimed  to  be  entitled,  and  they  allowed  an- 
other claimant  to  take  them  away  without 
objection  or  obstruction  on  their  part,  and 
to  remove  them  to  the  United  States — 
held,  that  they  had  committed  a  breach  of 
the  injunction.  Bifkfordv.  Welland  R.  Co., 
17  Grant's  Ch.  {U.  C.)  484. 

rtO.  What  docs  not.— Where  a  state 
railroad  commission  is  temporarily  enjoined 
from  enforcing  a  schedule  of  freight  rates 
on  the  ground  that  they  are  too  low,  it  is 
not  a  violation  of  the  injunction  to  make 
another  schedule  of  rates  on  a  separate 
complaint,  though  made  for  the  purpose  of 
enabling  the  commission  to  avoid  the  in- 
junction. C/iicago,  B.  &*  Q.  R.  Co.  v.  Dey, 
38  Ft'd.  Rep.  656. 

Where  an  injunction  issues  against  the 
corporation  itself,  its  officers,  who  neither 
do  anything  in  violation  of  it  nor  conceal 
the  fact  that  it  has  been  issued,  cannot  be 
held  liable  for  a  breach  of  the  injunction. 
Trtmvicr  v.  Pennsylvania,  S.  &^  N.  E.  R. 
Co.,  36  .^V.  /.  Eq.  411. 

An  injunction  never  acts  retroactively,  so 
as  to  make  an  act  unlawful  which  is  done 
before  the  injunction  was  granted.  So 
where  a  railroad  company  is  enjoined  from 
taking  up  or  removing  its  track,  or  selling 
or  otherwise  disposing  of  the  iron  forming 


the  track,  a  mere  failure  to  prevent  third 
parties  from  removing  the  iron,  which  had 
been  sold  to  them  prior  to  the  injunction, 
is  not  a  contempt.  People  \i.  Albany  is^  /', 
R.  Co.,  12  AM).  Pr.  (A'.  V.)  17-    20 /tino  J'r. 

On  a  complaint  which  sliowed  merely 
that  the  defendants, a  cityaiui  its  employes, 
were  interfering  by  physical  force  with  the 
construction  of  a  railroad  bridge  by  plain- 
tiff, a  court  commissioner  ordered  them  to 
siiow  cause  before  the  circuit  judge  on  a 
day  named,  why  they  should  not  be  re- 
strained from  interfcri.ig  with  said  bridge 
according  to  the  prayer  of  the  complaint ; 
and  he  also  made  a  temporary  order  that, 
defendants,  their  agents, etc.,  "desist  and  re- 
frain from  in  any  way  or  manner  interfering 
with  the  construction  of  [.saidj  bridge  by 
plaintitl,  and  from  cutting  the  piles  l)(.ing 
there  driven,  or  doing  any  act  of  any  kind  to 
hinder,  delay,  impede,  impair,  or  prevent  the 
contractor  and  his  employes  from  perform- 
ing said  work,  and  from  doing  any  act  to 
hinder,  delay,  or  prevent  the  building  of  the 
proposed  line  of  railway,"  etc.  On  the  next 
day  the  same  court  commissioner,  on  applica- 
tion of  the  city  by  its  attorney,  and  upon  the 
answer  of  the  defendants  setting  up  a  coun- 
terclaim for  an  injunction  restraining  plain- 
tiff from  building  said  bridge,  etc.,  ordered 
plaintiff  to  show  cause  before  the  circuit 
judge  on  the  day  previously  named  why  it 
should  not  be  so  enjoined,  and  also  made  a 
temporary  order  restraining  [j'ain'tiff  in  thr 
mean  time  from  building  the  bridge.  Held. 
that  construing  strictly  the  first  injunctioiuil 
order  above  recited,  in  view  of  the  m;itters 
alleged  in  the  complaint  upon  which  it  was 
founded  (and  also  in  view  of  the  second 
order  made  by  the  same  commissioner),  it 
must  be  understood  as  restraining  defend- 
ants only  from  forcible  interference  witli 
the  construction  of  the  bridge;  and  the 
city's  attorney  was  not  guilty  of  any  con- 
tempt in  obtaining  the  second  injunctional 
order.  Wisconsin  C.  R.  Co.  v.  Smith,  10 
Am.  &^  Eng.  R.  Cas.  364,  52  Wis.  140,  8  A'. 
W.  /vV/.  613. 

57.  Breach  t>y  eini>h»yes.— Where  a 
mandatory  injunction  issues  against  one 
company  to  compel  an  interchange  of  the 
freights  with  another  road,  and  to  prevent 
a  boycott  threatened  by  the  employes,  such 
employes  are  bound  by  the  injunction  so 
long  as  they  remain  employe.,;  but  they 
may  avoid  it,  without  being  guilty  of  con- 
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tempt,  by  ceasing  to  be  employes.  Toledo. 
A.  A.  Sf  N.  M.  H.  Co.  V.  Pennsylvania  Co.,  53 
Aw.  &*  Eng.  l\,  Cas.  yyj,  54  Fed.  Rep.  730. 
Where  tlie  servant  of  a  corporation  does 
acts  in  obedience  to  its  orders  which  are  in 
violation  of  an  injunction  restraining  such 
acts,  or  which  amount  to  a  trespass,  and 
such  servant  has  no  notice  of  the  injunction 
or  the  invalidity  or  wrongfulness  of  such 
acts,  or  of  any  liability  or  danger  of  arrest 
likely  to  be  incurrefl  in  the  performance 
thereof,  and  such  liability  and  threatened 
danger  are  known  to  his  principal,  but  con- 
cealed from  him,  the  principal  is  bound  to 
indemnify  him  for  the  damtiges  sulTered  by 
him  as  the  natural  result  of  his  acts  done 
in  obedience  to  the  orders  of  his  superiors. 
And  the  liability  of  the  principal  does  ntjt, 
in  such  case,  depend  upon  the  ultimate  de- 
termination of  the  question  as  to  whether 
an  alleged  trespass  by  or  upon  the  servant 
is  or  is  not  legally  justifiable,  or  as  to  the 
legality  or  propriety  of  the  issuance  of  the 
injunction.  The  master  may  not  wilfully 
expose  his  servant  to  danger  of  loss  or  in- 
jury in  the  course  of  his  employment,  the 
risk  of  which  is  known  to  him,  but  notice 
of  which  is  wrongfully  withheld  from  the 
servant.  Giiirney  v.  St.  Paul,  M.  &>  M.  R. 
Co.,  44  Ant.  &■•  Eng.  R.  Cas.  654,  43  Minn. 
496,  46  N.  IV.  Rep.  78. 

r»S.  Jurisdiction  of  proceedings 
for  violation.— An  injunction  may  be 
granted  by  the  judge  of  the  district  court 
at  chambers;  and  a  charge  for  the  violation 
of  such  injunction  may  be  lieard  and  deter- 
mined by  such  judge  at  chambers.  State  v. 
Cutler,  13  Kan.  131. 

Where  an  injunction  ts  issued  against  a 
railway  company,  its  assigns,  agents,  em- 
ployes, and  any  one  acting  by  its  authority 
or  in  its  behalf,  but  not  against  the  present 
defendant  by  name,  and  the  present  de- 
fendant is  the  president  of  the  railway  com- 
pany, and  owns  a  majority  of  its  stock,  and 
has  by  contract  with  the  railway  company 
full  control  of  all  the  property,  franchises, 
and  privileges  of  the  railway  company,  and 
where  the  present  defendant  afterward,  with 
noticeof  said  injunction,  does  what  the  com- 
pany is  prohibited  from  doing — /leld,  that 
he  may  be  prosecuted  for  a  violation  of  said 
injunction.     State  v.  Cutler,  13  A'zh.  131. 

The  proceeding  for  the  violation  of  an 
injunction  is  a  summary  proceedi'  ind 
the  charge  may  be  tried  upon  the  original 
affidavit  filed  in  such  proceeding,  and  not 


upon  any  formal  pleadings.    State  v.  Cutler, 
13  Kan.  131. 

5U.  Conflict  between  Htatc  and 
federal  c«Mirlw.— Wliere  an  injunction  is 
granted  by  a  state  court,  and  served  on  a 
company,  restraining  it  and  its  servants 
from  obstructing  a  public  avenue  in  a  city 
with  its  trains,  etc.,  the  same  will  be  bind- 
ing upon  a  receiver  of  the  company  subse- 
quently appointed  by  the  United  States 
court;  and  such  receiver  will  l)e  punishable 
for  contempt  for  di.sobeying  the  mandate  of 
the  writ.     SaJ/'ord  w.  Pioplc,  85  ///.  55.S. 

<>0.  K.vcuscH  lor  violation,  gener- 
ally.—A  common  carrier  cannot  excuse  its 
violation  of  an  injunction  upon  the  ground 
that  its  imperative  fluty  to  the  public  de- 
manded such  violation,  Kentucky  &■*  /. 
Bridge  Co.  v.  Kriixer.  91  Ky.  ^2$,  16  i',  IV. 
Rep.  ^2^. 

If  the  receivers  of  a  corporation  disobey 
an  injunction  against  the  corporation.'niade 
before  their  appointment,  the  fact  that  they 
have  been  removed  at  the  time  they  are 
tried  for  contempt  allords  no  defense.  Saf- 
fordx.  People,  85  ///,  558. 

In  such  a  case  one  of  the  receivers  can- 
not be  exonerated  because  he  took  no  active 
part  in  the  matters  complained  of.  It  is 
his  duty  to  see  that  the  injunction  is  obeyed. 
Saffordv.  People,  85  ///.  558, 

«1.  Advice  of  counsel  as  a  defense. 
—  Where  a  party  is  enjoined  from  doing 
any  acts  as  business  manager  of  a  corpora- 
tion, and  from  trespassing  on  its  premises, 
but  subsequently  enters  an  ollice,  takes  pos- 
session, opens  a  safe  and  removes  papers  to 
another  place,  this  is  a  violation  of  the  in- 
junction, though  he  acted  under  advice  of 
counsel  in  doing  so.  Cianciniino's  T.  &.•  T. 
Co.  V.  Ciancimino,  43  A^.  Y.  S.  R.  49,  1 7  A^. 
Y.Supp.  125. 

Where,  one  is  enjoined  from  intermed- 
dling with  the  business  of  a  corporation, 
the  fact  that  he  acted  under  the  advice  of 
counsel,  though  it  is  contrary  to  law  and 
should  not  have  been  given,  yet  is  a  cir- 
cumstance to  be  taken  into  consideration 
by  way  of  mitigating  the  punishment  which 
would  otherwise  be  imposed.  Ciancimino  s 
T.  &>  T.  Co.  V.  Ciancimino,  43  N.  Y.  S.  R. 
49,  17  A^.  Y.  Supp.  125. 

«2.  When  a  coniniitment  will  be 
refused. — When  a  corporation  has  dis- 
obeyed an  injunction  prohibiting  the  mov- 
ing of  engines  at  a  certain  place,  to  the 
injury  of  another  party,  resulting  in  dam- 
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ages  unliquidated  in  their  nature,  and  nut 
asci;rt;iiiial)ic  l)ylhc  niacliinory  of  the  court, 
it  will  nut,  in  the  absence  of  special  circum- 
stances, cuniinit  tlic  ollender  until  lie  com- 
pensate the  injured  party,  but  leave  the 
latter  to  his  remeily  at  l;iw.  Thompson  v. 
f'vHiisyhiitniii  A'.  Co.,  48  A'.  _/.  /:>/.  105,  31 
,-///.  AVyi.  182, 

Where  a  Cfnnpany  is  enjtjined  from  oper- 
atinj^  its  road  over  certain  premises,  but 
^ives  an  undertaking  under  the  statute 
which  fully  secures  tlie  landowner  a);ainst 
loss,  and  there  is  nothinj^  to  show  that  the 
public  interest  will  suffer,  the  court  will 
refuse  to  exercise  its  rij;ht  to  punish  the 
company  for  contempt  by  continuinf^  to 
operate  the  roatl  pending  an  api)eal.  Troy 
(S-  //.  A'.  Co.  V.  /iosion.  //.  T.  &'  IV.  A\  Co., 
57  //o-o.  Pr.  {N.  Y.)  181.— Foi.LowlNC.  UN- 
wiM.iNOLV  Sixth  Ave.  R.  Co.  v.  Gilbert  El. 
R.  Co.,  7«   N.  Y.  430. 

V.  INJUNCTION  BONDS.      ' 

03.  When  rv(iiiirc<l,  aiul  ett'ect,  gcii- 

orally.— On  the  issuing  of  a  preliminary 
injunction,  restraining  a  railway  from  inter- 
fering with  the  construction  of  a  crossing 
beneath  its  track,  under  Pa.  Act  of  May  6, 
1S84,  a  bond  with  sureties  to  the  satisfaction 
of  the  court  slKiuld  be  given  to  indemnify  fcjr 
damages  sustained.  Appeal  of  Whecliii};, 
P.&^  li.  R.  Co.,  {Pa.)  3  A//.  Rep.  12. 

Upon  the  modification  of  an  injunction, 
the  court  may  require,  as  a  condition  of 
such  modification,  that  the  defendant  give 
a  bond  to  secure  the  plain tifT  against  any 
injury  which  may  result  to  it  from  the 
same,  or  to  perform  the  final  decree  con- 
cerning the  same.  Portland  v.  Orcj^onian 
R.  Co.,  7  Sa-wy.  { U.  S.)  122,  6  Fed.  Rep.  321. 

Under  the  present  charter  of  the  city  of 
New  Orleans,  the  city  may  obtain  the  disso- 
luti(5n  of  an  injunction  against  it,  without 
furnishing  the  bond  and  security  required 
of  other  litigants  by  article  307  of  the  Code 
of  Practice.  Jefferson  &^  L.  P.  R.  Co.  v. 
New  Orleans,  30  La.  Ann.  970. 

Where  the  right  to  an  injunction  is  clear 
as  where  a  street-car  company  lays  its  track 
in  a  street,  the  fee  of  which  is  in  abutting 
lot  owners,  without  the  consent  or  payment 
of  damages  to  such  owners,  the  court  will 
refuse  to  dissolve  the  injunction,  notwith- 
standing the  provision  of  the  statute  pro- 
viding for  the  vacating  of  injunctions  upon 
the  defendant  executing  a  proper  undertak- 
ing "  where  the  injury  is  not  irreparable." 


Thayer   v.   Rochester  City  iS«  />'.  R.  Co.,  1$ 
Abb.  A'.  Cas.  (A'.  )'.)  52. 

04.  ItiKlit  to  proetMMl  upon  the 
hon«l.— An  injunction  bond  conditioned  to 
pay  the  damages,  if  it  shall  be  decided  event- 
ually that  complainants  were  not  ccjuitably 
entitled  to  a  restraining  order,  is  forfeited 
by  a  decision  of  the  chancellor  dissolving 
the  order  and  dismissing  the  bill ;  provided 
It  is  not  shown  that  such  decision  was  based 
on  some  fact  arising  subsecjuently  to  ilu 
granting  of  such  o..ier.  New  York  &^  L. 
B.  R.  Co.  v.  Dennis,  40  A'.  /.  L.  340. 

The  terms  of  an  undertakmg  given  to 
obtain  a  preliminary  injunction,  provided 
that  the  sureties  should  be  liable  "  if  this 
court  shall  finally  decide  that  the  plainiilT 
was  not  entitled  to  the  mjunction."  The 
special  term  decided  that  the  plaintill  was 
not  entitled  to  an  injunction,  which  was 
atlirmed  by  the  general  term,  and  appeal 
taken  to  the  court  of  appeals.  Held,  that  the 
decision  by  the  court  of  appeals,  when  the 
remittitur  is  sent  down  and  is  made  and 
entered  as  the  judgment  of  the  court  below, 
is  deemed  the  final  judgment,  within  the 
meaning  t)f  the  condition  of  the  uiidenak- 
ing.  Ninth  Ave.  R.  Co.  v.  Ne%u  York  El. 
R.  Co.,  3  Abb.  N.  Cas.  {N.  Y.)  22. 

Judgments  which  were  formerly  author- 
ized against  sureties  of  an  injunction  bond, 
where  injunction  issued  to  stay  collection 
of  a  judgment,  were  on  a  construction  of 
article  3936,  Pasch.  Tex.  Dig.,  and  were  stat- 
utory judgments.  They  were  not  rendered 
by  'he  district  court  under  its  general  equity 
powers.  Under  the  revised  statutes  no 
judgment  can  be  rendered  against  the  prin- 
cipal and  sureties  on  an  injunciion  bond,  or 
against  the  principal  alone,  on  dissolution 
of  the  injunction.  Texas  i!^  N.  O.  R.  Co.  v. 
White,  57  Tex.  129. — Rkvikwin(;  Cook  v. 
De  la  Garza,  13  Tex.  447. 

On  the  dissolution  of  the  injunction  the 
holder  of  the  judgment  pursues  his  ordinary 
remedy  to  collect  the  same,  and  the  bond 
which  restrained  its  collection  gives  him  an 
additional  security  for  his  debt.  Texas  &^ 
N.  O.  R.  Co.  V.   M'^hi/e.  57  Tex.  129. 

05.  Evidence.— In  an  action  on  an  in- 
junction bond,  which  was  given  on  the  filing 
of  a  bill  to  enjoin  statutory  proceedings  by 
a  railroad  company  to  condemn  a  right  of 
way  through  the  complainant's  lands,  the 
bill  being  finally  distnissed,  damages  cannot 
be  recovered  on  account  of  the  obstruction 
and  delay  of  the  railroad  company's  work 
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by  the  injunction,  when  the  only  evidence 
is  that  the  company  had  a  forc<-  f  hands 
engaged  on  the  work  when  the  injunction 
was  sued  out,  and  that  it  "  was  largely  dam- 
aged by  being  enjoined  from  tiie  use  of  said 
right  of  way,"  which  was  abandoned  i)end- 
ing  an  appeal  in  the  injunction  suit.  Cooper 
v.  liames,  93  Ala.  280,  9  So.  I<ef>.  341. 

Where  a  mortgaged  road  is  leased,  and  its 
operation  by  the  lessees  enjoined  by  certain 
bondholders,  in  ascertaining  the  damages 
to  the  lessees,  after  its  dissolution,  caused 
by  suing  out  the  injunction,  the  road  having 
been  operated  by  a  receiver  while  the  injunc- 
tion was  in  force,  it  is  proper  to  admit  proof 
of  the  income  of  the  road  for  a  stated  period 
next  before  and  after  the  time  the  injunc- 
tion was  in  force.  And  the  opinions  of  wit- 
nesses, acquainted  witli  the  business  of  the 
road  and  the  expense  of  operating  it,  are 
admissible  as  tending  to  show  its  value  to 
the  lessees.    Sturgis  v.  Knupp,  33  Vt.  486. 

00.  Duinagcs.— Where  the  interests  in- 
volved arc  large,  and  are  liable  to  suffer  by 
delay,  the  cost  of  hiring  a  special  train  to 
reach  a  judge  to  obtain  a  dissolution  of 
an  injunction  may  be  allowed  as  damages. 
Crounse  v.  Syracuse ,  C.  &^  N.  V.  A'.  Co.,  32 
//««  (.'V.  y.)  497  ;  afirmeii  (?)  97  A'.  Y.  631, 
mem. 

So  a  liability  incurred  by  the  defendant  in 
dissolving  the  injunction,  then  due  but  not 
paid,  may  be  legally  allowed  as  damages. 
Crounse  v.  Syracuse,  C.  iS>»  N.  V.  A'.  Co.,  32 
//««  (N.  v.)  497  ;  affirmed  (?)  97  N.  K  631, 
mem. 

Where  certain  mortgage  bondholders 
filed  a  bill  to  set  aside  a  lease  of  the  road  by 
the  trustees,  and  to  enjoin  the  operation  of 
the  road  by  the  lessees,  and,  under  an 
order  of  the  chancellor,  gave  bond  for  dam- 
ages, on  a  dissolution  of  the  iiijunction  it 
was  error  to  decree  greater  damages  than 
the  amount  of  the  penalty  of  the  bond. 
Sturgis  v.  Knapp,  33  Vt.  486. 

Upon  a  dissolution  of  the  injunction,  the 
trustees  are  entitled  to  a  decree  against  the 
complainants  for  the  rent  reserved  for  the 
time  the  lessees  were  kept  out  of  possession, 
as  damages  awarded  under  the  injunction 
bond.     Sturgis  v.  Knapp,  33  Vt.  486. 

The  damages  recoverable  on  the  injunc- 
tion bond,  on  dissolution  of  the  injunction, 
could  not  include  attorney's  fees  expended 
in  resisting  it.  Neither  could  expenses  in- 
curred in  defending  the  suit  on  its  merits  be 
recovered  as  damages.     Sturgis  v.  Knapp. 


33  Vt.  486.  Davis  v.  KoseUalc  St.  A".  Co., 
75  Tex.  381,  12  S.  W.  J\\p.  999. 

The  fact  that  a  receiver  was  appointed  to 
operate  the  road  pending  the  litigation  will 
not  prevent  a  recovery  (jf  damages  by  the 
defendants  against  the  complainants,  u[)on 
a  dissolution  of  the  injunction,  caused  by 
suing  out  the  injunction;  but  the  net  income 
of  the  receiver  should  he  applied  in  reduc- 
ti(jn  of  the  damages,  but  it  is  not  aiisoluiely 
necessary  that  the  net  income  be  ascertained 
first.     Sturgis  v.  Knapp,  33  /  V.  4M6. 

Where  tin-  lessei's  of  a  railroad  have  been 
kept  out  of  possession  for  a  tinie  by  an 
injunction  sued  out  by  certain  mortgage 
bondholders,  in  ascertaining  their  damages 
caused  thereby,  it  is  [iroper  to  consider  the 
fact  that  it  is  much  less  expensive  to  operate 
the  road  in  summer  than  in  winter,  and  that 
the  lessees  were  put  out  of  possession  at  a 
season  when  its  operation  was  becoming 
more  profitable.  Sturgis  v.  Knapp,  33  Vt. 
486. 

The  receiver  (jf  a  railroad  obtained  an 
injunction  to  restrain  certain  parties  from 
removing,  selling,  or  interfering  with  a  lot 
of  railroad  iron.  The  usual  injunction  bond 
was  y  \^en  t(j  secure  "  such  damages  as  the 
defendants  might  sustain  by  reason  of  the 
writ."  A  final  decree  provided  "  that  nei- 
ther the  |)laintitl  nor  defendant  is  entitled 
to  costs  or  damages  herein."  Held,  under 
the  chancery  practice  governing  the  U.  S. 
courts,  that  the  court  had  a  right  to  settle 
the  question  of  damages, and  refuse  damages 
altogether.  Russell  v.  Farley,  7  Am.  &^  ling. 
R.  Cas.  453,  105  U.  S.  433. 

07.  Distribution.— K.  and  M, as  trus- 
tees of  the  bondholders  of  a  railroatl,  aficr 
foreclosure  made  a  lease  thereof  to  another 
railroad  company.  The  orators  who  owned 
one  quarter  and  representerl  a  niajoriiy  of 
the  bonds  brought  a  bill  for  thetnsehcs  and 
all  other  bondholders  who  should  choosi'  to 
come  in  and  prosecute,  against  K.  ai.^i  H. 
and  the  lessees,  to  set  aside  the  lease  ;  and 
an  injunction  was  granted  against  the  use 
and  occupation  of  the  road  by  the  lessees, 
the  court,  however,  first  requiring  a  bond  in 
the  penal  sum  of  $30,000  to  be  filed  by  the 
orators  to  pay  to  the  defendants  such  dam- 
ages as  they  would  sustain  from  the  injunc- 
tion, if  it  should  be  decided  to  have  been 
improperly  granted.  The  bill  was  dismissed 
and  the  mandate  to  the  court  of  chancery 
ordered  the  damages  to  K.  and  B.  to  be 
assessed  at  §63,097.86,  and  to  the  lessees  at 
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$17,383.52,  and  that  the  funds  in  the  hands 
of  the  receiver,  who  had  been  appointed  to 
take  charge  of  the  road  pending  tiie  suit, 
should  be  applied  in  payment  of  these  dam- 
ages so  far  as  they  went,  and  that  tlie  orators 
should  pay  the  remainder,  not  exceeding  the 
§30,000;  and  the  mandate  provided  that  the 
apportionment  of  this  sum  between  the  de- 
fendants shuuld  be  considered  in  the  final 
decree.  It  turned  out  thai,  there  were  no 
funds  in  the  hands  of  tlie  receiver.  He/d, 
that  the  trustees  in  defending  the  suit  niL-  ,t 
be  regarded  as  acting  for  and  in  behalf  of 
ail  the  bondholders  who  did  not  assent  to 
or  aid  the  orators  in  its  prosecution,  and  no 
others.  The  act  of  the  orators  in  causing 
the  damages  was  not  che  act  of  all  the  bond- 
holders. The  purpose  for  which  the  bond 
was  ordered  and  given  must  control  in  its 
appropriation  and  apportionment,  rather 
than  any  supposed  superior  equity  set  up  by 
the  lessees.  There  should  therefore  be  a 
pro  rata  distribution  among  those  entitled 
to  damages  according  to  the  amount  of 
damages  each  has  sustained.  Sturges  v. 
Ktuxpp,  36  Vt.  439. 

And  as  the  damages  assessed  to  the 
trustees  were  solely  for  rent  they  would 
have  received  as  representatives  of  all  the 
bondholders,  but  for  the  injunction,  the 
true  rule  of  apportionment  is  a  pro  rata 
distribution  upon  the  sum  assessed  to  the 
lessees  on  tho  one  hand,  and  the  share  of 
the  rent  assessed  to  the  trustees  on  the 
other  hand,  which  would  have  belonged  to 
and  been  received  by  the  innocent  bond- 
holders w  '  did  not  participate  in  the  prose- 
cution of  lie  suit  on  the  part  of  the  orators, 
had  no  injunction  been  granted.  Sturges  v. 
Kiiapp,  36  Vt.  439. 

Tlie  trusteer  of  a  railroad,  who  had  ac- 
quired an  absolute  title  under  decree  of 
foreclosure,  made  a  lease  of  the  road  for  a 
term  of  years.  A  majority  of  the  bond- 
holders under  the  mortgage,  being  desirous 
of  having  the  lease  set  aside,  instituted 
proceedings  through  a  committee  against 
the  trustees  and  the  lessees  to  invalidate  the 
lease  and  obtain  an  injunction  against  any 
further  occupation  under  it.  This  was 
granted  by  the  court  of  chancery,  but  the 
orators  were  required  to  give  a  bund  in  the 
sum  of  $30,000  as  an  indemnity  to  the 
defendants  against  damages  sustained  by 
the  injunction,  if  it  should  ultimately  be 
held  to  have  been  improperly  granted. 
Such  was  the  final  decision  of  tlif'  supreme 


court,  and  the  orators'  bill  was  dismissed 
with  costs.  Injunction  damages  to  the 
amount  of  the  bond  having  been  subse- 
quently recovered  by  the  defendants,  it  was 
held  by  the  supreme  court  that  only  tl-jse 
bondholders  could  share  in  the  distribution 
thereof,  who  did  not  assent  10  so  participate 
in  the  prosecution  of  the  suit.  Previous  to 
said  lease  three  of  the  bondholders  exe- 
cuted a  power  of  attorney  to  S.  and  R.  to  act 
in  their  behalf  in  all  things  in  relation  to 
the  leasing  01  future  operating  of  said  rail- 
road. In  pursuance  thereof  S.  and  R.  op- 
posed the  leasing  of  the  said  railroad,  and 
subsequently,  without  the  knowledge  of  the 
three  bondholders,  S.  signed  a  paper  for 
himself  and  others  not  named,  authorizing 
the  commencement  and  prosecution  of  said 
suit,  and  took  an  active  part  as  one  of  the 
committee  in  the  prosecution,  and  claimed 
to  represent  the  bondholders  who  signed 
said  power  of  attorney.  S.  told  them  that 
he  had  done  nothing  to  bind  them,  but  they 
knew  the  suit  was  being  prosecuted  and  in- 
terposed no  dissent.  Held,  that  they  there- 
by participated  in  its  prosecution.  Knapp 
V.  Sturges,  36  Vt.  721. 

Previous  to  the  commencement  of  said 
suit.  P.,  who  assented  to  its  prosecution, 
owned  bond.>  to  the  value  of  $4500  and 
passed  them  to  the  L.  bank  as  collateral 
security  for  a  loan  of  $5000.  When  P.  had 
paid  up  said  loan  to  within  a  few  hundred 
dollars,  after  said  suit  had  been  instituted, 
the  S.  bank  entered  into  an  arrangement 
with  the  L.  bank  to  pay  up  the  balance  of 
said  loan  and  take  said  bonds  as  collateral 
security  for  a  debt  of  $7000  that  the  S.  bank 
had  against  P.  and  also  for  what  they  paid 
to  the  L.  hank.  Held,  that  the  S.  bank,  as 
it  did  not  purchase  said  bonds,  but  took 
them  as  collateral  security  for  their  debt 
against  P.,  took  its  title  from  P.  and  must 
stand  in  his  place  as  to  tliis  injunction  fund, 
although  neither  bank  knew  of  P.'s  partici- 
pation in  or  assent  to  the  prosecution  of  said 
suit.     Knapp  v.  Sturges,  36  FA  721. 

One  M.  executed  and  sent  to  the  said 
committee  of  the  bondholders  a  power  of 
attorney,  perfect  in  all  respects  to  authorize 
them  to  act  for  him  in  the  prosecution  of 
said  injunction  suit,  except  that  the  names 
of  the  committee  were  not  inserted,  a  space 
for  their  names  being  left  blank.  Held,  that 
M.  thereby  participated  in  the  prosecution 
of  said  ."^uit.     Kiuipp  v.  Sfurges,  36    Vt.  721. 

Where  a  holder  of  tiicse   bonds  partici- 
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pated in  the  prosecution  of  the  injunction 
suit,  and  after  the  decision  of  that  suit  and 
the  rights  of  the  parties  to  the  fund  in  ques- 
tion became  fixed,  transferred  them,  the 
assignee  can  stand  in  no  better  position  than 
the  former  owner  in  respect  to  this  fund, 
although  he  had  no  notice  of  the  participa- 
tion of  the  assignor  in  said  prosecution. 
Knapp  V.  Sturges,  36  Vt.^^\. 

Where  one  was  subrogated  to  the  rights 
of  a  holder  of  these  bonds  after  the  damages 
accrued  which  form  the  fund  in  question, 
the  holder  having  participated  in  the  prose- 
cution of  said  suit,  the  otlier  party  under  the 
order  of  subrogation  takes  no  greater  rights 
than  the  holder  had.  Knapp  v.  Siitrges,  36 
Vt.  721. 

C.  was  not  in  favor  of  prosecuting  said 
suit  and  so  expressed  himself  to  the  trus- 
tees of  said  railroad  ;  but  being  absent  he  ap- 
pointed an  attorney  to  attend  to  his  bonds, 
and  the  attorney  participated  in  its  prosecu- 
tion in  behalf  of  C;  and  when  this  fact 
afterwards  came  to  the  knowledge  of  C.  he 
did  not  apprise  the  committee  of  his  disap- 
proval, and  they  did  not  know  of  it.  Held, 
that  he  has  no  right  to  a  distributive  share 
of  the  fund  by  virtue  of  his  bonds.  Knapp 
V.  St  urges,  36  Vt.  721. 


INJURIES. 

Caused  by  defects  in  cattle-guards,  see  Cat- 
tle-guards, 21-34. 
insufficiency  of  culverts,  see  Culverts, 

18-25. 
negligence  at  station,  see  Stations  and 

Depots,  58-145. 
in  making  flying  switch,  see  Flying 

Switch,  1-4. 
operating  steam  railway  in  street 

or  highway,  see  Streets  and  Highways, 

300-402. 
liability  for,  see  Electric  Railways, 

10-38;  Street  Ra-  -^'m-s,  ,313-531 ; 

Tr/"\vays,  O. 
Compc'ncy  of  evidence  as  to  extent  of,  see 

EviliKNCE,   28. 

Defendant's  negligence  as  the  proximate 
cause  of,  see  Necligeni.e,  43-50. 

Excessive  damages  in  actions  for,  see  Car- 
riage OP  Passengers.  C(43-051. 

Expenses  resulting  from,  as  an  element  of 
damages,  see  Carriage  of  Passengers, 
«20. 

On  Sunday,  see  Sunday,  (1-8. 

Presumption  of  negligence  from  mere  proof 
of,  see  Carriage  ok  Passengers,  582- 


Injuries.to,    620; 
for    permanent,    see 


see 


588 ;    Employes, 

evidenci',  125. 
Prospective    damages 

Damages,  41-40. 
To  abutting  owner,  by  embankments 

Embankments,  2-4. 

—  business,   evidence  of,  on  assessment  of 

land    damages,    see    Eminent    Domain, 

oo». 

—  cattle,  from  failure  to  build  and  maintain 

fences,  see  Fences,  93,  04. 

—  children,  see  Children,  Injuries  to. 

—  crops,   pasturage,   etc.,   from  failure    to 

build  and  maintain  fences,  see  Fences, 
103-110. 

—  drovers  riding  on  cattle  trains,  see  Car- 

riage ok  Live  Stock,  125-13Ji. 

—  employes,   by   collision,   see  Collisions, 

2J)-37. 

derailment,  see  Derailment,  8. 

duty  of  company  subsequent  to,  see  Em- 
ployes, Injuries  to,  5. 

—  —  of  elevated  railways,    see    Elevated 

Railways,  221,  222. 

express  company,  liability  of  railway 

company  for,  see  E.xpress  Companies,  13. 

—  —  —  one    company    by    negligence    of 

another,  see  Employes,  Injuries  to, 
478-408. 

street  railway  company,  see  Street 

Railways,  517,  518. 

—  estate,  power  of  personal  representatives 

to  sue  for,  see  Executors  and  Adminis- 
trators, 12. 

—  freights,  in  loading,  liability  for,  see  Car- 

riage of  Merchandise,  lOl. 

—  goods  carried,  caused  by  delay,  see  Car- 

riage of  Merchandise,  125-148. 

liability  of  carrier  for,  see  Carriage 

OF  Merchandise,  72-203;  Express 
Companies,  20-38. 

measure  of  damages  for,  see  Car- 
riage of  Merchandise,  757-800. 

—  homesteads,  see  Homesiead,  2. 

—  infant  employe,  see  Employes,  Injuries  to, 

457-477. 

—  land   not  taken,   see    Eminent    Domain, 

172-177. 

—  live  stock,  see  Animals,  Injuries  to  ;  Evi- 

dence, 137;  Stock-yards.  4, 

—  mail  clerks,  inspectors,  etc.,  liability  of 

company  for,  see  Carkiace  of  Mails,  18. 

—  master's  property,  liabilitjr  of  servant  for, 

see  Employes,  22. 

—  mill  property,  in  condemnation  proceed^ 

Ings,  see  Eminent  Domain,  17tt. 

—  passengers,  by  collision,  see  Collisions, 

3-28. 

derailment,  see  Derailment,  1-7. 

strikers,  liability  for,  see  Strikes,  4. 
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To  passengers  from  failure  to  build  and  main- 
tain fences,  see  Fences,  102. 

—  —on  cable  cars,  see  Cable  Railways,  8- 

13. 

—  persons  and  property,   by  blasting^,  see 

l|LASTING,  2-4. 

.— in  the  street,  see  Elevated  Rail- 
ways, 189-222;  Street  Railways, 
448-5  lO. 

teams  at  crossings,  see  Crossings, 

Injuries,  etc.,  at. 

—  —traveling  on  embankments,  see  Embank- 

ments, 7. 

—  property,  caused  by  bridges,  see  Bridges, 

etc.,  40-4O. 
in  construction  of  roads,  liability  for, 

see  Construction  of  Railways,  10-12. 
liability  of  railway  contractor  for,  see 

Construction  of  Railways,  40. 

—  slaves,  liability  of  carrier  for,    see  Car- 

riage of  Slaves,  5. 

—  or  by  drains,  see  Drains,  5,  O. 

See  also  Personal  Injuries. 


INJURIES  TO  CARS  BY  CATTLE. 

1.  Owner,  when  liable  to  com- 
pany.*— If  the  owner  of  cattle  knowingly 
permits  them  to  run  at  large  in  the  vicin- 
ity of  a  railway  crossing,  upon  a  public 
highway,  and  they  wander  upon  the  track 
and  are  run  over  by  a  train  of  cars,  without 
any  fault  or  neglect  on  the  part  of  the  ser- 
vants of  the  company,  and  the  train  is  dam- 
aged thereby,  he  is  liable  to  the  company 
for  the  injury  done.  Sinrain  v.  Pittsburgh. 
Ft.  IV.  &>  C.  A'.  Co.,  28  />ui.  244.— Distin- 
guishing Kerwhucker  v.  Cleveland,  C.  &  C. 
R.  Co.,  3  Ohio  St.  172.  Revikwii^g  Knight 
V.  Toledo  &  VV.  R.  Co.,  24  Ind.  402  ;  Barnes 
V.  Chapin,  4  Allen  (Mass.)  444. 

The  fact  that  the  board  of  county  com- 
missioners have,  under  the  statute,  passed 
an  order  permitting  cattle  and  swine  to  run 
at  large  upon  the  uninclosed  lands  or  public 
commons  within  ihe  b(junds  of  the  town- 
ship where  tlie  accident  happened,  will  not 
avoid  the  liability  of  the  defendant.  S/n- 
ram  v.  Pi/fs6urg/t,  Ft.  IK  &*  C.  K.  Co..  28 
Ind.  244. 

A  railroad  company  is  entitled  to  the  un- 
obstructed use  of  its  road,  and  where  its 
cars  and  engines  are  thrown  oil  the  track 
and  damaged  in  consequence  of  a  collision 
with  an  ox  which  was  upon  tiie  track 
tiirough  the  negligence  of  its  owner,  the 


injury  is  the  direct  result  of  the  owner's 
negligence,  and  he  is  liable  therefor.  An- 
napolis &>  E.  R.  Co.  V.  Balihi)in,  1 1  Am.  &^ 
Eng.  K.  Cas.  486,  60  M(/.  88,  45  Aw.  liep. 
711. — Reviewing  Child  v.  Hearn,  L.  H.  9 
Ex.  176;  Lee  v.  Riley,  18  C.  B.  N.  S.  722; 
Powell  V.  Salisbury,  2  Y.  &  J.  391 ;  Law- 
rence V.  Jenkins,  L.  R.  8  Q.  B.  274. 

Plaintiff  was  riding  on  a  railroad  veloci- 
pede, and  approaching  a  street  crossing, 
when  he  saw  a  mule  hitched  to  a  cart  stand- 
ing in  the  street  near  the  track.  He  re- 
duced his  speed  to  two  miles  an  hour,  but 
when  he  reached  the  street  he  was  injured 
by  being  run  over  by  the  mule,  which  was 
unattended  by  the  defendant,  its  owner,  or 
his  servant  who  had  been  driving.  Udd. 
that  the  owner  of  the  mule  was  liable  in 
damages.  Bow  en  v.  F/amig-an,  H^i  Va.  313, 
4  S.  E.  Rep.  724. 

Where,  by  the  charter  of  a  railroad  com- 
pany, they  are  not  bound  to  erect  barriers 
at  those  points  where  the  line  crosses  the 
public  road,  they  are  not  answerable  for  in- 
jury done  to  cattle  straying  on  the  line 
from  the  public  road;  but  parties  allowing 
their  cattle  so  to  stray  are  answerable  to 
the  railway  company  for  damage  done  to 
the  cars  thrown  off  the  track  by  collision 
with  such  cattle.  Rocheleau  v.  Si.  Law- 
rence &^  A.  R.  Co.,  2  Low.  Can.  337. 

2.  and  when  not  liable.— Cattle. 

horses,  and  other  live  stock  running  at 
large  are  not  trespassers  when  they  go  upon 
the  track,  nor  are  their  owners  liable  for 
damage  resulting  to  the  company  from 
their  going  upon  the  track  and  an  engine 
or  train  of  cars  running  upon  them.  Sa- 
Tanna/t,  F.  &»  IV.  R.  Co.  v.  Geiger,  29  Am. 
&>  Eng.  R.  Cas.  274,  21  Fla.  669,  58  Am. 
Rep.  697. 

Where  stock  strays  upon  a  railroad  track, 
even  from  the  uninclosed  lands  of  the 
owner,  the  company,  under  the  statute,  has 
no  remedy  for  the  trespass  unless  its  road 
is  within  a  lawful  inclosure.  But  even  if 
the  common  law  applied,  the  company 
could  not  recover  damages  sustained  by  its 
negligence  in  running  its  cars  over  the 
stock.  Louisville  &*  N.  R.  Co.  v.  Simmons, 
85  A>.  151,  3  5".  W.  Rep.  10.  Jenkins  v. 
New  Orleans,  O.  &>  G.  IV.  R.  Co.,  1 5  La. 
Ann.  118. 


*  Injuries  to  trains  from  trespassing  cattle,  see 
note,  19  Am,  &  Eno.  R.  Cas.  477. 


INNKEEPERS. 

Liability  of  distinguished  from  that  of  sleep- 
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ing  car  company,  see  Sleeping  Car  Com- 
panies, 25. 

Regulations  as  to  use  of  stations  by,  see  Sta- 
tions AND  Depots,  56. 

Taxation  of,  see  Taxation,  171. 


INaUEST. 

Admissibility  of  depositions  taken  at,  see 

Evidence,  201. 
Where  coroner  may  hold,  see  Coroners,  1. 


iNaniRT. 

By  carrier,  as  to  value  of  baggage,  see  Bag- 
gage, 89. 

Duty  of  pledgee  of  stock  to  make,  see  Stock, 
46. 

Transferee  of  commercial  paper,  when  put 
upon,  see  Bills,  etc.,  lO. 

What  will  put  a  purchaser  upon,  see  Bonds, 
48,  49;  Municipal  and  Local  Aid, 
355-358,  384. 

See  also  Bona  Fide  Purchasers. 


INSANE  PERSONS. 

Care  required  from  carrier  towards,  see  Car- 
riage of  t'AssENtJERs,  146. 

Duty  of  company  to  restrain  insane  passen- 
ger, see  Carriage  of  Passengers,  319; 
Sleeping  Car  Companies,  21. 

Expulsion  of  insane  passenger,  see  Ejection 
OF  Passengers,  45. 

Obligation  to  carry,  see  Carriage  of  Passen- 
gers, 114. 


INSOLVENGT. 
As  ground  for  receiver,  see  Receivers,  16. 
Of  company  aided,  effect  of,  upon  validity  of 

subscription,  see  Municipal  and   Local 

Aid,  174,361. 
as  a  defense  to  action  on  subscription, 

see  Subscriptions  to  Stock,  158. 
—  construction  company,  right  to  continue 

work  after,  see  Construction  of  Rail- 
ways, 125. 
Right  of  stoppage  in  transitu  must  be  based 

on,  see  Carriage  of  Merchandise,  491, 

492. 
1.  Jurisdiction.  —  Railroad  corpora- 
tions are  liable  to  compulsory  proceedings 
in  insolvency,  under  Connecticut  Insolvent 
Act  of  1853,  to  the  same  extent  as  natural 
persons.  Piatt  v.  New  York  &*  B.  R.  Co., 
26  Conn.  544.— Quoted  in  Coe  v.  Colum- 
bus, P.  &  I.  R.  Co.,  10  Ohio  St.  372  ;  Hill  v. 
La  Crosse  &  M.  R.  Co.,  11  Wis.  214. 

Where  a  company  has  been  chartered  in 
the  state,  but  afterward  consolidates  with  a 


corporation  of  another  state,  insolvency 
proceedings  instituted  against  the  original 
state  corporation  by  name,  in  which  it  is 
described  as  a  corporation  of  the  state,  and 
located  in  the  state,  will  be  deemed  as  pro- 
ceedings against  the  original  corporation, 
notwithstanding  the  consolidation.  J'/iitt 
v.  Netu  York  &=  B.  K.  Co.,  26  Conn.  544. 

Where  it  appears  that  such  original  com- 
pany had  an  office  in  the  state,  and  there  is 
nothing  to  show  that  such  office  has  ever 
been  removed,  it  will  be  presumed  that  the 
company  still  has  an  oliice  in  the  state,  s^ 
as  to  give  the  probate  judge,  within  whose 
jurisdiction  the  office  is  located,  jurisdiction 
over  its  insolvent  estate ;  although  it  may 
appear  that  the  original  corporation  ceased 
to  do  business  after  consolidation.  I'latt  v. 
New  York  &'  B.  R.  Co.,  26  Conn.  544. 

Prior  to  the  enactment  of  Mass.  St.  of 
1866,  ch.  1 13,  which  expressly  provides  that 
the  general  statutes  relative  to  insolvent 
corporations  shall  apjily  to  and  include 
horse  and  street  railroad  corporations,  such 
corporations  could  not  be  subjected  to  pro- 
ceedings in  insolvency.  Centra/  A'ot.  Bank 
V.  Worcester  Horse  R.  Co.,  13  Alhn  (Mass.) 
105. 

Where  the  ourt  of  chancery  appoints 
receivers  for  two  insolvent  railroad  compa- 
nies, the  court  may,  on  the  application  of 
one  of  the  receivers,  modify  a  contract  be- 
tween the  companies  made  before  insol- 
vency, relating  to  the  compensation  that 
one  shall  make  to  the  other  for  certain  ter- 
minal facilities.  In  re  Neio  Jersey  &•  j\.  Y 
R.  Co.,  29  N.  J.  Eg.  67.— Rekekrixg  to 
Elmira  I.  &  S.  Rolling  Mill  Co.  v.  Erie  R. 
Co.,  26  N.  J.  Eq.  284,  28  N.  J.  Eq.  400. 

2.  Liability  of  trustees.— Mortgage 
trustees  who  aro  in  possession  of  an  insol- 
vent railroad,  and  operating  it  as  common 
carriers,  are  liable  for  a  loss  of  freights  as 
such.  Faulkner  v.  Hart,  \2j.&^  S.  (A'.  1'.) 
471. — Following  Norway  Plains  Co.  t'. 
Boston  &  M.  R.  Co.,  i  Gray  (Mass.)  263 ; 
Rice  f.  Hart,  118  Mass.  201. 

3.  Kiglit!4  of  stockholders.— The  as- 
sets of  an  insolvent  railroad  company,  in- 
cluding moneys  due  from  a  shareholder  on 
his  subscription  to  its  capital  stock,  consti- 
tute a  fund  for  the  payment  of  its  creditors, 
and  he  cannot,  to  their  prejudice,  be  released 
from  his  liability  by  any  arrangement  be- 
tween it  and  him  which  is  not  fair  and 
honest  and  for  a  valuable  consideration. 
The  doctrint    is  appliaable  where  the  debt 
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created  by  the  subscription  of  a  county  is 
evidenced  by  its  bonds,  and  they  were  sur- 
rendered to  it  in  fraud  of  the  rights  of 
creditors,  although  the  surrender  was  made 
pursuant  to  a  consent  decree  in  a  suit  to 
which  they  were  not  parties.  Morgan 
County  V.  Allen,  3  Am  &•  Eng.  K.  Cas.  92, 
103  U.  S.  498. — Reaffirming  Sawyer  v. 
Hoag,  17  Wall.  621 ;  Sanger  v.  Upton,  91 
U.  S.  60. 

Where  fully  paid  stock  has  been  issued  to  a 
person  in  consideration  only  of  his  influence, 
and  such  person  thereby  obtains  the  control 
i)f  the  company  and  procures  the  election 
uf  his  nominees  as  directors,  the  claim  of 
such  person  for  advances  to  an  amount  very 
little  larger  than  one  half  of  the  amount 
of  tlie  stock  issued  to  him  as  paid-up  stock, 
and  for  which  bonds  have  been  given  to 
him  as  collateral,  will  not  be  given  priority 
over  the  claim  of  any  bona  fide  creditor, 
whether  secured  or  unsecured,  in  the  distri- 
bution of  the  company's  assets  upon  its  in- 
solvency. Richardson  v.  Green,  43  Am.  S- 
Eng.  R.  Cas.  380,  133  CI.  S.  30,  10  Sup.  Ct. 
Rep.  280. 

A  stockholder  in  an  insolvent  company 
is  not  entitled  to  offset  a  judgment  that  he 
holds  against  the  company  against  unpaid 
subscriptions  to  capital  stock,  where  there 
are  various  liens  on  the  property  ;  at  least, 
until  it  is  ascertained  that  there  are  no  liens 
superior  to  his  judgment.  Gilchrist  v. 
Helena,  H.  S.  (S-  S.  R.  Co.,  49  Fed.  Rep.  519. 

But  a  stockholder  is  only  liable  on  un- 
paid subscriptions  to  an  amount  necessary 
to  satisfy  the  claims  of  creditors,  and  can- 
not be  compelled  to  offset  the  whole  of 
unpaid  subscriptions  against  a  judgment 
which  he  holds  against  the  corporation. 
Gilchrist  v.  Helena,  H.  S.  Gr*  S.  R.  Co.,  49 
Fed.  Rip.  519. 

4.  Kif^htM  of  creditors.*— The  unpaid 
bonds  of  a  county,  issued  for  stock  in  a 
railroad,  are  a  trust  fund  for  the  payment  of 
the  debts  of  the  company  upon  its  insol- 
vency, which  may  be  enforced  by  the  cred- 
itors of  the  company.  Morgan  County  v. 
Allen,  3  Am.  &'  Eng.  R.  Cas.  92,  103  U.  S. 
498. 

An   assumption   to   pay   the   debts  of  a 

*  Power  of  courts  to  compel  payment  of  sub- 
scriptions and  assessments  at  instance  of  credi- 
tors of  insolvent  corporations,  see  note,  100 
Am.  Dec.  552. 

Preference  of  claims  against  insolvent  corpo- 
rations, see  note,  18  L.  R.  A.  306. 


company  admitted  to  be  hopelessly  insol- 
vent, ratably  according  to  the  value  of  its 
assets,  is  not  substantially  an  agreement  to 
pay  its  debts  in  full,  "whether  bonded  or 
floating,  ascertained  or  to  be  ascertained." 
Lyons  v.  Orange,  A.  &•  Af.  R.  Co.,  32  Aid. 
18. 

Creditors  who  are  called  in  to  present  and 
prove  claims  in  the  settlement  of  the  affairs 
of  an  insolvent  corporation  have  the  same 
right  of  exception,  appeal,  and  objection 
to  the  report,  orders,  and  decrees  made  in 
the  case  as  creditors  who  were  made  formal 
parties;  but  if  a  creditor  thus  brought  in 
stands  by  and  silently  acquiesces  in  the 
proceedings,  he  will  not  afterward  be  al- 
lowed to  come  in  as  a  party  and  file  an  an- 
swer to  contest  such  proceedings.  State  v. 
Spartanburg  &*  U.  R.  Co.,  8  So.  Car.  129. 

A  railway  company  having  become  insol- 
vent, an  act  was  passed  estimating  the 
claims  of  creditors  for  land  taken  by  the 
company  at  $30,000,  and  the  value  of  the 
whole  railway  property  at  $100,000,  and  di- 
recting that  S30000  should  be  applied  on 
debts  for  land  and  the  balance  of  the  $100,- 
000  divided  pro  rata  among  the  other  credi- 
tors; the  §30,000  proved  more  than  suffi- 
cient to  pay  the  land  debts  in  full,  and  the 
company  claimed  to  be  entitled  to  the  bal- 
ance. Held,  that  the  other  creditors  were 
entitled  to  it.  In  re  Cobourg  &•  P.  R.  Co., 
16  Grant's  Ch.  (U.  C.)  571. 

5.  Marslialiiigr  assets.— In  marshaling 
the  assets  of  an  insolvent  railroad  corpora- 
tion the  holders  of  certificates  for  bonds 
secured  by  a  mortgage  will  not  be  given 
precedence  over  the  claims  of  persons  who 
have  furnished  labor  and  materials  in  con- 
structing the  road,  especially  where  it  ap- 
pears that  such  certificates  were  issued  with- 
out authority.  Thompson  v.  Memphis,  S. 
&•  B.  R.  Co. ,  24  Fed.  Rep.  330. 

Where  a  creditor's  bill  has  been  filed  to 
marshal  the  assets  of  an  insolvent  railroad, 
the  claims  of  all  parties  passed  upon  by  a 
jury,  or  by  consent  by  the  judge,  and  a  de- 
cree was  taken  by  consent  of  all  parties,  and 
the  proceeds  resultingfrom  asaleof  the  road 
were  brought  into  court  to  be  distributed 
according  to  the  liens  fixed  by  the  decree, 
a  final  decree,  holding  back  so  much  of  the 
fund  as  was  necessary  to  pay  parties  before 
the  court  whose  claims  were  not  yet  de- 
cided, and  ordering  the  remainder  to  be 
paid  out.  according  to  the  consent  decree, 
and  barring  all  others,  is  right  and  proper. 
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Clews  v.  First  Mortgage  Bondholders,  51  Ga, 

6.  Secured  and  unsecured  cred- 
itors. —  Lien  creditors  have  no  greater 
equity  to  payment  out  of  the  effects  of  an 
insolvent  corporation  than  general  creditors. 
Both  classes  of  creditors  have  contributed 
to  the  extent  of  their  respective  debts  to 
tlie  assets  of  the  insolvent,  and  in  strict  jus- 
tice they  should  share /rc>  r«/rt  in  the  assets. 
Farmers'  L.  &^  T.  Co.  v.  Missouri,  I.  tS-  N. 
R.  Co.,  17  Am.  Sf  Eng.  Ji.  Cas.  314,  21  Fed. 
Rep.  264.— Applying  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Howard,  7  Wall.  (U.  S.)  409. 

Il  is  not  unfrequently  the  case  that  the 
unsecured  creditor  has  in  equity  claims 
superior  to  the  lien  creditor  upon  the  estate 
of  the  insolvent.  The  secured  creditor  is 
ordinarily  entitled  to  priority  of  payment, 
because  with  equal  equity  he  ha*"  a  legal 
lien  which  equity  will  recognize  and  enforce. 
But  there  are  cases  in  which  a  court  of 
equity  postpones  a  lien  creditor  to  an  un- 
secured creditor  having  some  peculiar  and 
superior  equity.  In  these  cases  the  court 
establishes  the  floating  debt  as  an  equitable 
lien  upon  the  property  paramount  to  the 
secured  debt.  Farmers'  L.  &^  T.  Co.  v. 
Missouri,  I.  &*  N.  R.  Co.,  17  Am.  &*  Eng. 
R.  Cas.  314,  21  Fed.  Rep.  264. 

The  claims  of  unsecured  creditors  are  in 
equity  always  superior  to  those  of  the  stock- 
holders in  the  distribution  of  the  trust  fund. 
Nor  will  the  secured  creditors,  after  bring- 
ing the  trust  property  within  the  juris- 
diction of  the  court,  be  permitted,  by  any 
private  arrangement  with  the  common 
debtor  or  otherwise,  so  to  dispose  of  the 
property  as  to  seriously  and  unnecessarily 
prejudice  the  claims  of  the  unsecured  cred- 
itors. They  will  not  be  allowed  for  their 
own  benefit,  or  for  the  common  interest  of 
themselves  and  the  debtor,  to  place  the 
surplus  which  may  exist  after  the  satisfac- 
tion of  their  own  claims,  beyond  the  reach 
of  the  unsecured  creditors;  nor  will  they 
be  permitted,  bevond  what  is  needful  for 
their  own  complete  security  and  indemnity, 
to  hinder  or  delay  the  general  or  unsecured 
credito"s.  Farmers'  L.  6>»  T.  Co.  v.  Mis- 
souri, I.  6-  N.  R.  Co.,  17  Am.  &*  Eng.  R.  Cas. 
314,  21  Fed.  Rep.  264. 

It  is  not  necessary  to  the  right  of  inter- 
vention, to  participate  in  a  trust  fund  in 
custodia  legis,  that  the  intervenor  should 
first  obtain  judgment  at  law,  or  that  he 
should  have  any  lien  upon  the  fund.  Farm- 
5  D.  R.  D.-74. 


ers'  L.  &*  T.  Co.  v.  Missouri,  I.  Sf'  A\  R. 
Co.,  17  Am.  &*  Eng.  R.  Cas.  314,  21  Fed, 
Rep.  264. 

One  who  contracts  to  furnish  five  thou- 
sand ties  to  a  railroad  is  not  u  contractor 
and  preferred  creditor  under  the  Pa.  Joint 
Resolution  of  1843.  Hart's  Appeal,  96  Pa. 
St.  355- 

In  an  action  under  Minn. Gen.  St.  1878,  ch. 
76,  to  wind  up  the  affairs  of  an  insolvent 
railroad,  and  distribute  its  assets  among  its 
creditors,  a  creditor  claiming  a  lien  by  judg- 
ment upon  real  estate  of  the  corporation 
appeared  and  filed  his  claim  for  allowance, 
and  submitted  to  the  jurisdiction  of  the 
court  in  that  action.  Such  proceedings 
thereafter  were  had  upon  due  notice  to  all 
the  creditors,  that  the  court  adjudged  and  de- 
creed a  sale  of  all  the  corporate  property,  real 
and  personal,  free  and  clear  of  all  liens  and 
encumbrances,  the  proceeds  to  be  held  sub- 
ject to  the  direction  of  the  court,  and  re- 
serving the  question  of  the  priority  of  the 
claims  of  lien  creditors.  Held,  that  the 
creditors  so  appearing  were  bound  by  the 
decree  in  that  action,  and  could  not  attack 
it  collaterally.  Nelson  v.  Jenks,  51  Minn. 
108,  52iV.  \V.  Rep.  loSi. 

A  railway  company  that  was  heavily  in 
debt  to  debenture  holders,  and  unable  to 
meet  its  engagements,  filed  a  scheme  of  iir- 
rangemeni,  which,  among  other  things,  pro- 
vided for  a  funding  of  past  due  interest 
on  debentures  and  for  an  extension  of  pay- 
ment of  principal  for  ten  years;  that  the 
income  of  the  company  should  be  applitd 
in  payment  of  interest  on  debentures,  de- 
benture stock,  and  funded  interest,  and  suIj- 
ject  thereto  in  payment  of  interest  on  de- 
ferred debenture  stock,  with  power  to  the 
company  to  liquidate  debts  of  unsecured 
creditors  by  the  issue  of  deferred  debenture 
stock  at  par.  An  unsecured  creditor  op- 
posed the  scheme  on  the  ground  that  it 
appropriated  all  the  free  assets  available  to 
an  unsecured  creditor,  and  that  it  gave  the 
company  power  to  make  preferred  creditors. 
Held,  that  the  scheme  seemed  to  be  fairly 
drawn  ;  that  an  unstjured  creditor  who  had 
no  lien  on  the  assets  could  not  complain  of 
their  appropriation,  and  that  it  would  be 
presumed  that  the  company  would  act 
fairly  as  between  unsecured  creditors  and 
not  give  preferences.  In  re  East  &»  W.  I. 
Dock  Co.,  L.  R.  44  Ch.  D.  38.— QUOTING  In 
re  East  &  W.  J.  R.  Co.,  L.  R.  8  Eq.  93. 
Reviewing    In    re    Cambrian     R.    Co.'s 
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Scheme,  L.  R.  3  Ch.  27S  ;    In  re  Bristol  & 
N.  S.  R.  Co.,  L.  R.  6  Eq.  448. 
7.  Priority  of  laborers'  claims.*— 

A  person  who  contracts  with  a  railroad 
company  to  receive  all  of  its  freights  at  the 
end  of  its  road  proper,  and  convey  them  by 
ferry  across  a  river  to  a  city,  and  to  take  up 
goods  in  the  city  and  convey  them  to  the 
railroad,  and  make  deliveries  to  the  con- 
signees and  collect  freight  charges,  employ- 
ingfor  the  purpose  hisown  teamsand  men,  is 
a  contractor,  and  not  an  empi  jye  of  the  com- 
pany, within  the  n°aniir  New  Jersey 
statute  making  clainib  1.  ,^  'railroad 
la^jorers  prior  liens  m  c;  ii  ..  ^1...  msolvency 
of  the  company.  Lehigh  C.  &*  IV.  Co.  v. 
Central R.  Co.,  29  lY.  J  V V/  252,  18  .//;/.  Ry. 
Rep.  207.— Quoting  B;'lch  7-  ^Tew  '•'  \ 
O.  M.  R.  Co.,  46  N.  Y.  521.  KEvirv.'  -G 
Gurney  v.  Atlantic  &  G.  VV.  R.  Co.,  58  N. 
Y.  358. 

The  above  statute  is  confined  to  personal 
labor,  or  that  which  the  claimant  performs 
in  person,  as  distinguished  from  that  em- 
ployed by  persons  under  him.  Lehigh  C. 
&^  N.  Co.  V.  Central  R.  Co.,  29  A^. /.  Eq. 
252,  18  Avi.  Ry.  Rep.  207. 


Of  transfer  book  and  list  of  stockholders,  see 
Stock,  81. 
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INSPECTION. 
Of  cars,  by  employes,  rule  requiring,  see  Em- 
I'LovKs,  Injuriks  to,  4i>4. 

—  C.  O.  D.  goods  before  paying  bill,  see  Car- 

RIAGK  OF  MeKCIIANDISE,   272. 

—  corporate  books,  right  of,  see  Stockhold- 

ers, «-8. 

—  coupling  apparatus,   disobedience  of  rule 

requiring,   see    Employes,    Injuries   to, 
4  lit. 

—  documents,   books,   etc.,  see   Discovery, 

etc.,  a-7. 

—  improvements,  by  mortgage  trustees,  see 

Mortgages,  140. 

—  interstate  carriers  or  traffic,  under  state 

laws,  see  Interstate  Commerce,  227- 
220. 

—  rate    books,    under    railway    and    canal 
traffic  acts,  see  Charges,  1 12. 

—  receivers'  books,  see  Receivers,  145. 

—  rolling  stock,  see  Carriage  of  Passengers, 

104. 

—  things  sold,  see  Sai.es,  7. 

—  track,  see  Carriage  of  Passengers,  106, 

107  ;    Employes,    Injuries    to,    143- 
154,  743-745. 

*  When  debts  incurred  for  construction  of  road 
before  insolvency  entitled  to  priority  of  payment 
out  of  net  earnings,  see  45  Am.  &  Eng.  R.  Cas. 
94,  iifis/r. 


INSPECTORS. 

At  stations,  liability  of  company  for  false 
imprisonment  by,  see  False  Imprison- 
ment, 8. 

Of  elections,  see  Directors,  etc,  O. 


INSTRUCTIONS. 

As  to  comparative  negligence,  see  Compara- 
tive Negligence,  12-10. 

compensatory  damages,  see   Da.mages, 

25. 

credibility  of  employes  as  witnesses, 

see  WiTNKSSKii,  30. 

exemplary  damages,  see  Damages,  38. 

Assuming  facts  not  in  evidence,  seeCo.NiRiii- 
utory  Negligknce,  1  15. 

By  court,  to  mortgage  trustees,  see  Mort- 
gages, 14t). 

Curing  error  in  admission  of  evidence  by,  see 
Ai'i'EAL  AND  Error,  04  ;  Eminent  Do- 
main, J)05. 

Deviation  from,  by  agent,  effect  of,  see 
Agency,  40. 

Discretion  of  court  as  to  time  to  prepare,  see 
Appeal  and  Error,  25. 

Duty  to  give,  to  infant  employes,  sec  Em- 
ployes, Injuries  TO,  401-403. 

unskilled  employes,  see  Employes, 

Injuries  to,  27-37. 

Erroneous,  when  grouni^or  reversal,  see  Ap- 
peal, etc.,  40-53;  Eminent  Domain, 
890  ;  New  Trial,  5-7. 

Failure  of  vice-principal  to  give,  liability  of 
company,  see  Fellow-servants,  88. 

In  actions  against  carriers,  see  Carriage  op 
Live  Stock.  151-153;  Carriage  of 
Merchandise,  <U)8  ;  Carriage  of  Pas- 
sengers, 505-0O8. 

city  or  town,  for  injuries  received  in 

street  or  highway,  see  Streets  and  H  igh- 
ways,  308. 

receivers,  see  Receivi.rs,  140. 

by  abutter,  for  damages  sustained  by 

railway  in  street,  see  Streeis  and  High- 
ways, 244. 

and  against  express  companies,  see 

Express  Companies,  88. 

—  —  —  husband,  for  personal  injuries  to 
wife,  see  Hushand  and  Wife,  22. 

for  causing  death,  see  Death  hy  Wrong- 
ful Act,  28W-357. 

conversion,  see  Trover,  17. 

damages  caused  by  fire,  see  Fires, 

291-30«. 

for  nuisance,  see  Nuisance,  30. 


stockholders,  see 
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In  actions  for  damages  for  wrongful  inter- 
ference with  property,  see  Eminent 
Domain,  1007. 

— ejection  of  passengers,  see  Ejection 

of  Passengers,  J)7-0!>. 

—  —  —  failure  to  build  or  repair  cattle- 
guards  and  fences,  see  Cattle-guards, 
30;  Fences,  »8. 

— false  imprisonment,    see    False  Im- 

PRISONMLNT,    17. 

flowing  land,  see  Flooding  Lands, 

77-83. 

injuries  at  crossings,  see  Crossings, 

Injuries,  etc.,  at,  3o1-3<*0. 

stations,  see  Stations  and  De- 
pots, 130-138. 

caused  by  collisions,  see  Colli- 
sions, 17,  18,28. 

negligence  of  fellow-servants, 

see  Fellow-servants,  4U5-505. 

— obstructions  and  encroach- 
ments in  highways,  see  Streets  and 
Highways,  417. 

railway  in  street  or  highway, 

see  Streets  and  Highways,  303-395. 

to  children,  see  Children,  Inju- 
ries to,  171-180. 

employes,  see  Collisions,  37  ; 

Employes,  Injuries  to,  031-055. 

passengers  by  derailment,  see 

Derailment,  O. 

trespassers,  see   Trespassers, 

Injuries  to,  121-127. 

— libel  or  slander,  see  Libel,  etc.,  1 1. 

malicious  prosecution,  see  Malicious 

Prosecutions,  15. 

negligence,  see  Negligence,    104- 

114. 

personal  injury  at  or  near  bridge,  see 

Bridges,  etc.,  58. 

on  contracts,  see  Contracts,  9J>. 

construction  contracts,  see  Con- 
struction of  Railways,  1  lO. 

subscriptions  to  stock,  see  Subscrip- 
tions to  Stock,  1 78. 

under  civil  rights  act,  see  Colored  Per- 
sons, 12. 

In  stock-killing  cases,  see  Animals,  Injuries 
to,  500-578. 

Invading  the  province  of  the  jury,  see  Con- 
tributory Negligence,  118. 

Non-reversible  errors  in,  see  Appeal  and  Er- 
ror, 70-80. 

Objections  to,  how  to  be  taken,  see  Appeal 
and  Error,  98-100. 

Of  shipper,  liability  of  initial  carrier  as  to,  see 
Carriage  of  Merchandise,  557,  550. 

On  assessment  of  damages  by  jury,  seef  Dam- 
ages, 103-105;  Eminent  Domain, 
576-594. 


On  question  of  contributory  negligence,  see 

CONTKlBUrORY    NEGLIGENCE,     108-125; 

Crossings,  Injuries,  etc.,  ai,  221. 

—  trial,  generally,  see  Trial,  95-185. 
de  novo  of  appeal  from  justice  of  the 

peace,  see  Animals,  Injukiks  to,  <>40. 

of  action  for  loss  of  baggage,  see  Bag- 
gage, 122. 

ejectment  suits,  see  Ejectment,  30. 

Outside  of  the  issue,  see  Carriage  ok  Mer- 
chandise, 738. 

Prayers  for,  in  actions  for  causing  death,  see 
Death  bv  Wrongful  Act.  348-302. 

Presumptions  of  regularity  respecting,  see  Ap- 
peal AND  Error,  33. 

Questions  for  jury  subject  to,  see  Negligence, 
75-78. 

Reference  in,  to  view  by  jury,  see  Trial,  48. 

Reversal  for  erroneous,  see  Appeal  and 
Error,  40-54. 

To  agents,  see  Agency,  23. 

—  carrier,  to  forward  forthwith,  see  Carriage 

of  Merchandise,  38. 

—  commissioners  appointed  to  assess  dam- 

ages, see  Eminent  Domain,  512. 

—  employes,  contributory  negligen!:e  in  dis- 

obedience of,  see  E.mployes,  Injjries  to, 
422. 
Verdict  contrary  to,  when  ground  for  new 
trial,  see  New  Trial,  17. 
See  also  Prayer. 


INSULTS. 
By  third  persons  to  passengers,  see  Carriage 

OF  Passengers,  327. 
Duty  to  protect  passengers  from,  sec  Car- 
riage of  Passengers,  309,  3  lO ;  Street 

Railways,  328. 
Excessive  damages  for,  see  Carriage  of  Pas 

SENGERs,  050  ;  Ejection  of  Passe.ngersi 

130. 
Exemplary  damages  in  cases  of,  see  Carriage 

OF  Passengers,  038  ;    Ejection  of  Pa.s- 

SENGERS,  110. 


INSURANCE. 
Company  not  an  insurer  against  fires,  see 

Fires,  39. 
cf  employe's  safety,  see  Employes, 

Injuries  to,  11,  90. 
Deduction  of  insurance  money  from  damages, 

see    Carriage    of    Passengers,     032; 

Death  by  Wrongful  Act,  108,  379» 

Fires,  361,  362. 
Duty  of  warehousemen  to  insure,  see  Ware 

housemen,  5. 
Evidence  of  increased  cost  of  on  assessment 

of  land  damages,  see  Eminent  Domain, 

614. 
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INSURER— INTEREST. 


Express  company,  how  far  an  insurer,  see 
Express  Companies,  24. 

Increased  cost  of,  as  an  element  of  land  dam- 
ages, see  Eminent  Domain,  704. 

Of  goods  shipped,  effect  of,  on  right  to  sue 
carrier,  see  Carriage  of  Merciianuise, 
718. 

—  property  burned,  as  a  defense,  see  Fires, 
1»5. 

On  deceased's  life,  proof  of,  in  mitigation  of 
damages,  see  Death  hy  Vv  rongkul  Act, 
288. 

Right  of  intermediate  carrier  to  benefit  of, 
see  Carriage  ok  Merchandise,  040. 

Stipulation  for  benefit  of,  see  Bills  of  Lading, 
91> ;  Carriage  of  Merchandise,  411; 
Limitation  of  Liahility,  21. 

Subrogation  of  company  after  claims  of  loss, 
see  Subrogation,  4. 

When  company  becomes  insurer  by  agree- 
ment, see  Limitation  of  Liability,  24. 
See  also  Fire  Insurance. 


INSURER. 

How  far  carrier  is,  see  Baggage,  2 ;  Car- 
riage OF  Live  Stock,  22 ;  Carriage  of 
Merchandise,  11 -30,  104. 

When  initial  carrier  is,  until  delivery  to  next 
carrier,  see  Carriage  of  Merchandise, 
374.* 


INTENT. 

Effect  of,  on  question  of  dedication,  see 
Dedication,  4. 

Of  legislature,  ascertaining,  see  Statutes, 
37-41. 

—  parties  to  contract,  ascertaining,  see  Con- 
tracts, 22. 

Presumption  of,  from  conduct,  see  Evidence, 
121. 

Question  of,  in  awarding  exemplary  dam- 
ages, see  Damages,  2i). 

Weight  given  to,  on  question  of  abandon- 
ment, see  Abandonment,  1. 


INTEREST. 

Effect  of  payment  of,  to  validate  irregular 

bonds,   see   Municipal   and  Local  Aid, 

342. 
In  actions  against  carriers,  see  Carriage  of 

Merchandise,  773,  774,  7$>2. 
for  flowing  lands,  see  Flooding  Lands, 

9». 
goods  lost  by  delay,  see  Carriage  of 

MF.RCIIANniSE,   148. 

injuries  caused  by  fire,  see  Fires, 

348,  34». 


^n  actions  for  taxes,  see  Taxation,  322. 

—  land,  what  may  be  condemned,  sec  Eminent 

Domain,  O  1-132. 

—  the  event,   effect  of,   on  competency  of 

witness,  sec  Witnesses,  11-18. 

Insurable,  see  Fire  Insurance,  1-3. 

Interpretation  of  statute  taxing,  see  Tax- 
ation, 57. 

Jurors,  when  disqualified  by  reason  of,  see 
Eminent  Domain,  538,  539. 

Of  abutting  owner  in  the  street,  see  Streets 
and  Highways,  133. 

—  landowner  in  right  of  way,  see  Right  of 

Way,  12. 

—  receiver,  removal  for,  see  Receivers,  108. 

—  stockholders,  in  corporate  property,  see 

Stockholders,  3. 
On    bonds,    guaranty    of   payment    of,    see 

Guaranty,  12,  13. 
tax  on,  see  Revenue,  5. 

—  corporate  bonds,  see  Bonds,  24 ;  Union 

Pacimc  R.  Co.,  11. 

—  damages,   see  Carriage  of   Live  Stock, 

161;  Charges,  47;  Damages,  107- 
111;  Death  by  Wrongful  Act,  437- 
440  ;  Elevated  Railways,  134  ;  Tres- 
pass, 17. 

—  debentures,  see  Debentures,  lO. 

—  land  damages,  see  Eminent  Domain,  759- 

707,  1200,  1249. 

—  overdue  coupons,  see  Coupons,  12. 
taxes,  see  Taxation,  301. 

—  railway  aid   bonds,   see  Municipal   and 

Loc.vL  Aid,  312,  347. 

—  receivers'    certificates,    see    Receivers, 

109. 

—  subscriptions,  agreement  by  company  to 

pay,  see  Subscriptions  to  Stock,  42-44. 

—  value  of  goods  lost  by  fire,  see  Carriage  of 

Merchandise,  158. 

Payments  of,  when  subject  to  taxation,  see 
Taxation,  llO. 

Receiver,  when  chargeable  with,  see  Re- 
ceivers, 152. 

Remaining  in  landowner  after  deed  of  right 
of  way,  see  Eminent  Domain,  200. 

Right  to,  as  between  buyer  and  seller  of 
stock,  sec  Stock,  57. 

Rights  of  bondholders  in  respect  to,  see 
Bonds,  41. 

What  acquired  by  condemnation  of  land,  see 
Eminent  Domain.  128-132;  Street 
Railways,  1,  58;  Streets  and  High- 
ways, 122. 

—  passes    by    deed    of  right  of  way,   see 

Eminent  Domain,  203. 
When  allowed  as  damages,  see  .*  sjmals,  In- 
juries TO.  591. 

—  lessor  entitled  to,  see  Leases,  etc.,  100. 
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I.  THE  BIOHT  TO  INTEEE8T 1173 

II.  COMPUTATION  AND  BATE 117$ 

I.  THE  BIGHT  TO  INTEBE8T. 

1.  In  general.*— Interest  may  not  be 

allowed  in  any  case  unless  by  virtue  of  some 
contract  expressed  or  implied,  or  of  some 
statute,  or  on  account  of  default  of  the 
party,  when  it  is  allowed  as  damages  for  the 
default.  In  re  New  York  6«»  B.  Bridge,  137 
N.  V.  95,  32  A^.  E.  Rep.  1054,  50  N.  Y.  S.  R. 
182. 

A  proceeding  by  a  subcontractor  to  en- 
force a  lien  against  a  railroad  company  is  "  a 
proceeding  to  enforce  a  liability  for  money 
due,"  within  the  meaning  of  the  Illinois 
statute  regulating  ihe  allowance  of  interest ; 
and  interest  is  properly  allowed  thereon. 
St.  Louis  &-  P.  R.  Co.  V.  Kerr,  48  ///.  App. 
496. 

In  assumpsit  against  a  carrier  for  not  de- 
livering goods  intrusted  to  him  to  carry,  in- 
terest on  the  value  of  the;  property  is  not 
allowable  as  matter  of  law  ;  but  the  jury  in 
their  discretion  may  allow  or  withhold  in- 
terest. Richmond  v.  Bronson,  5  Den.  {^N. 
K.)  55.— Following  Watkinson  v.  Laugh- 
ton,  8  Johns.  (N.  Y.)  213;  Dox  v.  Dey,  3 
Wend.  (N.  Y.)  356. 

Where  a  defendant  is  only  enjoined  from 
disposing  of  money  which  plaintifT  claims, 
to  other  parties,  it  does  not  prevent  the 
payment  of  it  to  plaintiff  ;  and  defendant  is 
rightly  charged  with  interest  thereon  for 
the  time  that  it  is  held.  Nc^m  York,  L.  E. 
&>  IV.  R.  Co.  v.  Carhart,  i  A^.  Y.  S.  R.  426, 
40  Hun  639. 

A  railroad  was  authorized  to  make  a  road 
between  points  named  and  to  pay  interest 
on  instalments  on  stock  until  the  road 
should  be  completed.  Interest  is  not  pay- 
able beyond  the  time  the  road  had  been 
completed  between  these  points.  Pittsburg 
<Sm  C.  R.  Co.  V.  Allegheny  County,  63  Pa.  St. 
126. 

The  company  were,  after  their  act  of  in- 
corporation, authorized  to  extend  the  road 
to  other  points.  Held,  that  this  did  not 
authorize  the  payment  of  interest  until  the 
road  should  be  completed  to  those  points. 
Pittsburg  &•  C.  R.  Co.  v.  Allegheny  County, 
t-^Pa.  St.  126. 

Where  the  plaintiff,  after  notice  of  action 

*  Allowance  of  interest  in  actions  against  car- 
riers, see  note,  30  Am.  k  Eng.  R.  Cas.  40. 

When  interest  not  allowable  on  damages,  see 
24  Am.  &  Eng.  R.  Cas.  479,  abstr. 


for  extortion  by  a  railway  company,  serves 
the  company  with  a  demand  of  interest 
under  3*4  Wm.  IV.,  c.  42,  ^  28,  the  arbitra- 
tor, under  a  submission  of  "  all  matters  in 
difference,"  may  award  him  interest,  al- 
though the  notice  of  action  did  not  contain 
a  demand  of  interest.  Edwards  v.  Great 
Western  R.  Co.,  11  C.  B.  588,  21  L.  J.  C.  P. 
72. 

An  insurance  company  claiming  title  to  a 
lot  of  ground  under  a  sale  on  a  deed  of 
trust,  the  validity  of  the  sale  being  denied 
by  the  mortgagor,  sold  the  same  to  a  rail- 
way company  which  had  instituted  a  pro- 
ceeding to  condemn  the  same  lot,  making 
a  quitclaim  deed,  and  giving  its  agreement 
dated  March  24,  1880,  that  if  the  trustee's 
deed  should  beset  aside  and  a  redemption 
allowed  from  such  sale,  the  insurance  com- 
pany should  pay  out  of  the  redemption 
money  the  sum  of  84680,  the  purchase 
money,  with  interest  thereon  from  the  date 
of  the  agreement.  The  compensation  al- 
lowed in  the  condemnation  proceeding  was 
S6615,  which  the  railway  company  deposited 
in  the  county  treasury  on  December  27 
1880,  where  it  remained  until  January  17, 
1889,  when  it  was  distributed  by  agreement. 
On  cross-bill  of  the  railway  company  the 
court  decreed  that  the  insurance  company 
should  pay  six  per  cent,  interest  for  $4680 
from  December  27,  1880,  to  January  17, 
1889.  Held,  that  the  decree  allowing  the 
railway  company  interest  was  erroneous, 
and  that  after  the  condemnation  the  mort- 
gage or  deed  of  trust  became  a  lien  on  the 
fund  or  compensation  money.  Union  Mut. 
L.  Ins.  Co.  V.  Chicago  &>  IV.  I.  R.  Co.,  146 
///.  320,  34  N.  E.  Rep.  948. 

2.  Assessments  or  calls  on  stock. 
— Interest  is  recoverable  in  an  action  by  a 
company  for  calls  under  a  count  for  calls 
without  a  count  for  interest.  London  &>  B. 
R.  Co.  V.  Fairclough,  3  Scott  N.  R.  68,  2  M. 
&^  G.  674.  5.  P. ,  Southampton  Dock  Co.  v. 
Richards,  i  Scott  N.  R.  219,  i  M.&'  G.  44S. 

Defendant  subscribed  to  the  stock  to  be 
paid  "  in  such  instalments  and  at  such  times 
as  the  board  of  directors  might  lawfully 
direct."  Calls  were  made  at  different  times, 
aggregating  the  full  amount  of  the  sub- 
scription, which  were  paid,  but  not  with- 
out some  delay,  the  exact  amount  of  the 
calls  being  paid  without  anything  being  said 
about  interest.  Held,  that  an  action  would 
not  afterward  lie  to  recover  interest  on  the 
calls  from  the  time  they  were   made  until 
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the  time  of  payment.    Soiit/urn  C.  Ji.  C». 
V.  Moravia,  6i  Barb.  {N.  V.)  i8o. 

3.  Coupons.*— Coupons  for  interest  on 
bonds  issued  in  aid  of  a  railroad  draw  inter- 
est after  due.  .lurora  v.  IVest,  7  ]Vall.  (U. 
S.)  82.— F(M,i,()\vi:iJ  IN  Walnut  v.  Wade, 
ro3  U.  S.  683;  Welsh  v.  First  Div.  St.  P. 
.•v:  P.  R.  Co.,  25  Minn.  314.  Rkviewkd  in 
Corcoran  v.  Chesapeake  &  O.  Canal  Co.,  i 
M  icArth.  (D.  C.)  358. 

Interest  is  recoverable  upon  overdue  cou- 
pons, payable  to  bearer  at  a  particular  time 
and  place,  from  and  after  their  maturity. 
IVclsh  V.  First  Div.  St.  P.  &^  P.  R.  Co., 
25  Minn.  314.— Following  Aurora  v.  West, 
7  Wall.  (U.  S.)  82 ;  Genoa  v.  WoodrulT,  92 
U,  S.  502  ;  Burroughs  v.  Richmond  Co.,  65 
N,  Car.  234.— Followed  in  Patterson  v. 
First  Div.  St.  P.  &  P.  R.  Co.,  25  Minn.  324. «. 

Although  no  such  interest  is  promised  in 
the  same.  Humphreys  v.  Morton,  100  ///. 
592.— Followed  in  Cairo  v.  Zane,  149  U. 
S.  122. 

Bonds  with  semi-annual  coupons  were  is- 
sued to  the  company  by  a  county  in  pay- 
ment of  stock,  the  company  agreeing  to 
pay  the  interest  on  the  bonds.  The  county 
paid  the  interest.  Held,  that  the  company 
was  liable  for  interest  on  the  coupons. 
Pittsbur<!i  &*  C.  R.  Co.  v.  Allegheny  County, 
63  Pa.  St.  126. 

4.  Jiidgiiiciits  on  contracts.— Inter- 
est is  collected  in  New  Jersey,  upon  a  judg- 
njent,  by  means  of  an  indorsement  on  the 
execution,  and  when  a  rule  to  show  cause  is 
ilischarged,  the  interest  may  be  indorsed  to 
commence  at  the  time  the  rule  for  judg- 
ment nisi  was  entered.  Erie  R.  Co.  v.  Ack- 
erson,  33  N.  J.  L.  33. 

A  railroad  recovered  a  judgment  in  the 
court  of  claims  against  the  United  States. 
On  appeal  the  U.  S.  supreme  court  ordered 
that  "  the  judgment  is  hereby  reversi;d,  and 
it  is  ordered  that  this  cause  be  remanded, 
with  directions  to  enter  judgment  for  the 
full  amount  claimed."  Held,  that  the  rail- 
road was  not  entitled  to  interest  on  the 
judgment,  under  Rev.  St.  §§  1089,  1090,  al- 
lowing interest  where  the  judgment  "  is  af- 
firmed by  the  supreme  court."  Pacific  R. 
Co.  V.  United  States,  26  Ct.  of  CI.  564. — 
Distinguishing  Hobbs  v.  United  States, 
19  Ct.  of  CI.  229. 

5.  Judgements  In  tort.— In  the  Dis- 

*  Recovery  of  interest  on  overdue  coupons, 
see  note,  64  Am.  Df.c.  441. 


t>NCt  •{  Columbia  a  judgment  for  a  tort 
does  not  bear  interest.  IVashington  &»  G. 
R.  Co.  V.  Harmon,  58  Am.  &^  J-ng.  R.  Cas. 
380,  147  [/.  S.  571,  13  Sup.  Ct.  Rep.  557. 
Contra,  see  Hellen  v.  Metropolitan  R.  Co.,  4 
Mackey{D.  C.)  519. 

No  interest  can  be  charged  on  a  judg- 
ment for  personal  injuries,  entered  before 
the  passage  of  the  Ky.  Act  of  March  i,  1888, 
amending  Gen.  St.  ch.  60,  §  6,  providing 
that  a  judgment,  except  for  injury  to  a  per- 
son, shall  bear  legal  interest  from  its  date. 
Louisville  <S«»  A'.  A*.  Co.  v.  Sharp,  91  Ky.  41 1, 
16  S.  IV.  Rep.  86.  Mc.Murtry  v.  KcntUiky 
C.  R.  Co.,  84  A>.  462.  I  .v.  IV.  R,p.  815. 

Interest  cannot  be  recovered  on  a  judg- 
ment for  personal  injuries,  prior  to  the  pas- 
sage of  the  act  of  March  1,  1888,  where  a 
case  is  appealed  and  the  supersedeas  bond 
provides  that  the  appellant  shall  pay  "  all 
rents,  hire,  or  damage  to  property  of  which 
the  appellee  is  kept  out  of  possession  by 
the  appeal."  Louisville  &^  N.  R.  Co.  v. 
Sharp,  91  A>.  411.  16  S.  IV.  Rep.  86. 

Where  a  judgment  oHjtained  against  a  rail- 
road company  for  damages  for  personal  in- 
jury is  silent  as  regards  the  collection  of  in- 
terest, the  execution  issued  thereon  cannot 
call  for  the  payment  of  interest,  as  the  exe- 
cution must  follow  the  judgment.  Solcn  v. 
Virginia  &•  T.  R.  Co.,  14  Nev.  405. — Fol- 
lowed IN  Solen  V.  Virginia  &  T.  R.  Co..  15 
Nev.  313. — Solen  v.  Virginia  &^  T.  R.  Co., 
15  Nev.  313. 

So  where  a  party  recovers  a  verdict 
against  a  railroad  for  personal  injuries,  and 
the  form  of  the  judgment  is  prepared  by 
the  plaintiff's  attorney  without  any  provi- 
sion for  interest,  the  judgment  may  be  satis- 
fied by  payment  of  the  amount  of  the  ver- 
dict; or  where  that  amount  is  tendered  and 
refused,  an  action  to  recover  the  interest 
cannot  be  maintained.  Solen  v.  Virginia 
&•  T.  R.  Co.,  15  Nev.  313. — Followino 
Solen  V.  Virginia  &  T.  R.  Co.,  14  Nev.  405  ; 
Hastings  v.  Johnson,  i  Nev.  617. 

O.  Mort}fn(;cs  —  Sinking  fund.  — 
Where  a  mortgage  of  a  railroad  provided 
for  a  sinking  fund,  to  be  raised  by  annual 
payments  by  the  company,  to  buy  its  bonds, 
if  they  could  be  bought  at  a  certain  rate, 
and  that  the  bonds  so  bought  should  re- 
main in  force,  and  interest  be  paid  thereon 
by  the  company  and  added  to  the  sink- 
ing fund,  payments  to  the  sinking  fund  to 
cease  while  the  bonds  should  be  above  the 
rate  prescribed — held,  that  notwithstanding 
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such  rise  in  the  bonds,  the  interest  pay- 
ments to  the  sinking  fund  must  continue 
until  the  maturity  of  the  mortgage.  (Ra- 
pallo,  J.,  dissenting.)  IVi'lds  v.  St.  Louis, 
A.  <3-  T.  11.  K.  Co.,  26  Am.  Gm  Eng.  K.  Cas. 
106,  102  A^.  Y.  410,  7  N.  E.  Kep.  290,  2  A'. 
Y.  S.  R.  i,\\  afTirmiiif;  33  Hun  668. 

7.  Scrip  orders.— A  resolution  adopted 
by  a  railroad  corporation  that  it  would  pay 
interest  on  scrip  issued  by  it  entitles  the 
holder  to  interest  on  drafts  drawn  by  t'. 
company  upon  its  treasurer  after  the  adop- 
tion of  the  resolution,  without  a  demand  of 
payment.  Marion  &*  M.  R.  Co.  v.  Hoiige,  9 
Ind.  163. 

8.  Subscriptions  to  stoclt.— An  al- 
lowance of  interest  on  a  subscription  from 
the  date  of  the  completion  of  the  road, 
where  the  promise  was  to  pay  one  year 
after  its  completion,  and  nothing  is  ex- 
pressed about  interest,  is  error.  Stawns  v. 
Corbitt,  33  Mich.  458. 

O.  Taxes.— Where  a  company  owes  the 
state  tax  on  part  of  its  property  not  covered 
by  the  limitations  in  its  charter,  it  would 
seem  equitable  that  it  should  pay  interest 
at  least  from  the  time  the  tax  was  claimed 
by  the  officers  of  the  state.  Wright  v. 
Southwestern  R.  Co.,  64  Ga.  783. 

Interest  upon  the  amount  of  a  tax  which 
it  is  claimed  should  have  been  paid  cannot 
be  allowed  where  the  amount  claimed  has 
never  been  levied,  and  is  not  therefore  in 
default.  Lai-e  Shore  &'  Af.  S.  R.  Co.  v. 
People,  46  Mich.  193.  9  A^.  IV.  Rep.  249. 

10.  Unliquidated  demands.  —  In- 
terest, as  a  general  rule,  is  not  recoverable 
on  unliquidated  demands,  and  it  cannot  be 
said  that  the  recent  modifications  of  the 
rule  have  unsettled  the  rule  heretofore  ap- 
plicable in  Texas.  Texas  <&>»  J\  R.  Co.  v. 
Ferguson,  9  Am.  &'  Eng.  R.  Cas.  395,  i  Tex. 
App.  (Civ.  Cas.)  724. 

Where  a  company  lets  a  contract  for 
work,  agreeing  to  cause  its  engineer  to 
make  a  final  measurement  and  estimate  of 
the  work  upon  the  request  of  the  con- 
tractors, but  fails  to  do  so,  interest  is  allow- 
able upon  any  balance  due  the  contractor 
froin  the  time  of  default,  though  such  bal- 
ance is  not  liquidated,  nor  capable  of  being 
made  certain  merely  by  calculation.  Mc- 
Mahon  v.  Ne^u  York  &^  E.  R.  Co.,  20  A'.  Y. 
463. — Distinguished  in  Mansfield  v.  New 
York  C.  &  H.  R.  R.  Co.,  114  N.  Y.  331,  21 
N.  E.  Rep.  735.  1037.  23  N.  Y.  S.  R.  739.  24 
N.  Y.  S.  R.  534,  40  Alb.  L.  J.  89,  4  L.  R.  A. 


566;  Sweet  V.  Morrison.  116  N.  Y.  19,  22  N. 
E.  Rep.  276,  26  N.  V,  S.  R.  445. 

II.  COMPUTATION  AND  HATE. 

11.  C'oni|iutation  — From  time  of 
demand. —A  claim  against  a  corponition 
for  legal  services  draws  interest  from  the 
time  it  is  presented  and  referred  by  the 
directors  to  a  committee,  though  not  made 
out  as  a  formal  account.  Jackson  v.  Kciv 
York  C.  R.  Co.,  2  T.  &-  C.  {X.  Y.)  653; 
ajjirmed  in  58  N.  Y.  623,  mem. 

Where  a  railroad  company  authorizes  an 
undertaker  to  bury  a  child  which  it  has 
killed  on  the  track,  interest  is  properly 
allowable  on  the  amount  of  his  bill  from 
the  time  it  is  presented  and  not  paid.  If 
the  company  disputes  the  amount  of  the 
bill,  it  may  avoid  interest  by  tendering  tlie 
amount  actually  due.  Mackovsky  v.  Man- 
hattan R.  Co.,  1 1  A'.    Y.  S.  R.  649. 

12.  IVom  time  principal  be- 
comes line.— If  a  contract  is  silent  on  the 
subject  of  interest,  and  does  not  by  im|ili- 
cation  exclude  it,  on  money  due  and  \y.\y- 
able  under  the  contract,  the  law  implies 
that  interest  is  to  be  paid  from  the  time 
the  debt  becomes  payable.  Vermont  tl~  C. 
R.  Co.  V.  Vermont  C.  R.  Co.,  34  Vt.  i. 

The  holder  of  a  railway  debenture  is  en- 
titled to  recover  interest  from  the  date  fixed 
for  the  payment  of  the  princijml,  if  the  com- 
pany does  not  pay  the  principal  at  that 
time.  Price  v.  Great  Western  R.  Co.,  4 
Rai/w.  Cas.  707,  16  /)/.  &^  II'.  244,  16  Z. /. 
Ex.  87.  S.  J'.,  Morgan  v.  Jones,  8  Ex.  620, 
22  L.  J.  Ex.  232. 

13. from  time  of  wrongful  act. 

— Where  property  is  destniycd  by  the  neg- 
ligence of  another,  the  o.^-nc.  will  be  en- 
titled to  interest  on  the  value  of  such  prop- 
erty from  the  time  of  its  destruction. 
Fremont,  E.  &•  M.  V.  R.  Co.  v.  Mar  ley.  25 
Neb.  138,  40  A'.  W.  Rep.  948. 

14. from  commencement  of  ac- 
tion.—Where  a  company  is  sued  for  negli- 
gently destroying  lumt)er  by  fire,  it  is  proper 
to  instruct  the  jury  to  award  plaintiflT  in- 
terest from  the  time  of  the  commencement 
of  the  action.  In  such  case  the  damage  is 
the  value  of  the  property  destroyed,  and 
the  allowance  of  such  interest  cannot  be 
objected  to  on  the  ground  that  the  value 
could  not  be  readily  ascertained.  Chapman 
v.  Chicago  &»  N,  IV.  R.  Co.,  26  PVis.  295,  3 
Am.  Ry.  Rep.  551.— Followed  in  Dean  v. 
Chicago  &   N.   W.   R.  Co.,   43   Wis.   305. 
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Quoted  in  Jacksonville,  T.  &  K.  VV.  R. 
Co.  V.  Peninsular  L..  T.  &  M.  Co.,  27  Fla.  i. 
in.  liuiii,  KCiierulIy.— Plaintiff  re- 
covered in  the  circuit  court  of  the  District 
of  Columbia  a  judgment  in  an  action  of 
tort.  f)n  appeal  to  the  supreme  court  of 
the  United  States  the  judgment  was  af- 
firmed with  costs  and  interest,  until  paid, 
"ut  the  same  rate  per  annum  that  similar 
judgments  bear  in  the  courts  of  the  District 
of  Columbia."  //M,  that  these  words  are 
not  to  be  taken  as  directing  an  inquiry  into 
the  character  of  the  action  in  which  the 
judgment  below  was  rendered,  but  merely 
as  indicating  that  the  rate  /(•;-  centum,  at 
which  the  interest  must  be  coin|)Uted,  shall 
be  no  higher  or  lower  than  the  legal  rate  in 
the  jurisdiction  wliore  the  judgment  was 
originally  recovered.  Fifth  liaptist  Church 
V.  liiiltimorc  ^  P.  K,  Co.,  2  Mackcy  {D.  C.) 
458,— yuoTiNG  Zink  V.  Langton,  2  Dougl. 

749- 
IG.  Cuitvciitioiial,  <»r  lei^til,  rntv.— 

Where  a  company  is  autliorized  to  issue  its 
bonds  at  seven  pi-r  cent.,  payable  semi-an- 
nually, which  are  sued  on  some  time  after 
they  become  due,  interest,  by  way  of  dam- 
ages, should  be  computed  at  seven  per  cent, 
from  the  time  they  are  due  down  to  the 
time  of  judgment,  and  not  at  six  per  cent., 
the  usual  rate  of  interest.  Heckwith  v. 
Hartford,  P.  (S-  F.  R.  Co.,  29  Conn.  268. 

Where  a  corporate  bond  is  issued  with 
interest  payable  semi-annually,  and  the 
bond  is  sued  on  some  time  after  it  is  due, 
in  computing  interest  down  to  the  time  of 
the  judgment,  the  interest  is  allowable 
under  the  general  law  as  damages,  and  is 
not  governed  by  the  contract,  and  there- 
fore should  be  computed  without  the  semi- 
annual rests.  Ashuelot  R.  Co.  v.  Elliot.  57 
N,  H.  yyj,  13  Am.  Ry.  Rep.  491. 

In  a  suit  to  recover  interest  payable  at  a 
specified  time  by  the  terms  of  the  contract, 
judgment  will  be  entered,  not  only  for  the 
interest  due  and  unpaid,  but  also  for  inter- 
est thereupon  from  the  time  of  default. 
Moody  V.  Philadelphia  <&>•  A'.  R.  Co.,  16 
Phila.  {Pa.)  74. 

According  to  the  law  of  Vermont,  the 
principal  of  bonds  will  carry  interest,  after 
due,  at  the  rate  in  the  bond,  and  the  cou- 
pons, after  due,  at  the  usual  rate  allowed  in 
Vermont.  Jackson  iS-  5.  Co.  v.  Burli/tg-ton 
(S-  L.  R.  Co.,  24  Blatchf.  (U.  S.)  194. 

So  also  in  Missouri.  Fatintleroy  v.  Han- 
nibal,'i  Dill.  (i/.  5.)  219. 


Where  a  debenture  holder  brinies  an 
action  against  the  company  and  recovers 
judgment  for  the  principal  debt  and  interest, 
the  original  debt  is  merged  in  the  judg- 
ment, and  when  the  company  is  wound  up, 
he  can  recover  interest  on  his  claim  only  at 
the  rate  of  four  per  cent.,  although  the  de- 
benture bore  six  per  cent,  interest.  In  re 
European  C,  R.  Co.,  L.  R.  4  Ch,  D.  33,  46  L. 
J.  Ch.  57,  35  /,.  T.  583,  25  W.  R.  92.— Dis- 
tinguished IN  Popple  V.  Sylvester,  L.  R. 
22  Ch.  D.  98,  52  L.  J.  Ch.  54.  47  L.  T.  329, 
31  W.  R.  1 16. 

17.  UiMluutioii  ut'  rate  by  stntiitv. 
— Plaintiff  obtained  a  judgment  against  a 
railroiid,  which,  by  the  laws  of  the  state, 
drew  interest  frcjm  its  date  at  the  rate  of 
seven  per  cent.  Afterward,  and  before  the 
judgment  was  paid,  the  law  was  ameniied 
reducing  ihi;  rate  to  six  per  cent.  The 
judgment  was  based  on  a  contract.  Held, 
thai  the  judgment  was  not  a  contract  with- 
in the  meaning  of  the  federal  constitution 
prohibiting  laws  tliat  impair  the  obligation 
of  contracts,  neither  did  the  law  deprive 
the  party  of  his  property  without  due  proc- 
ess of  law ;  and  that  the  judgment  only 
drew  six  per  cent,  interest  after  the  change 
in  the  law.  Morley  v.  Lake  Shore  &-•  M.  S. 
R.  Co.,  146  U.  S.  162,  \iSup.  Ct.  Rep.  54. 
— FoLi.uwiNG  O'Brien  v.  Young,  95  N.  Y. 
428. — Contra,  see  Prouty  v.  Lake  Shore  (S>» 
M.  S.  R.  Co.,  26  Hun  {N.  Y.)  546. 

A  railroad  recovered  a  judgment  for  in- 
ternal revenue  illegally  collected.  On  ap- 
peal the  U.  S.  supreme  court  afTirmed  the 
judgment  with  interest  at  the  same  rate 
"that  similar  judgments  bear  in  the  courts 
of  the  state."  Between  the  date  of  the  judg- 
ment and  its  affirmance  the  rate  of  interest 
in  the  state  was  reduced  from  seven  per 
cent,  to  six  per  cent.  Final  judgment  was 
entered  for  interest  at  seven  per  cent.  Held, 
that  the  error  in  allowing  seven  per  cent, 
interest  cannot  ti  inquired  into  collaterally. 
Ne^ti  York  C.  &-  H.  R.  R.  Co.  v.  United 
States,  24  Ct.  of  CI.  22. 

18.  Lawof  place,  a.s  to  rate.— Bonds 
and  coupons  by  their  terms  payable  in  Eng- 
land bear  interest  after  maturity  according 
to  the  law  of  England.  And  where  the 
holder  accepted  payment  at  the  English 
rate  without  objection,  he  will  not  be  al- 
lowed the  higher  rate  fixed  by  the  laws  of 
the  state  where  the  bonds  were  issued, 
though  no  evidence  was  offered  of  the  rate 
allowed  by  the  laws  of  England.     Cqghlan 
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V.  South  Carolina  R.  C'<<.,  51  Am.  c^*  Eng. 
R,  Cas.  79,  142  I/.  S.  loi,  12  Sup.  Ct.  Rep. 
150. 

A  provision  in  a  judgment  of  another 
nate  or  territory,  allowing  interest  on  the 
amount  thereof  at  a  rate  specified,  does  not 
control  where  suit  is  brought  upon  the 
judgment  in  New  York  ;  as  the  increase  .. 
allowed,  not  as  interest  but  as  damages,  its 
measure  must  be  that  of  the  state  where 
the  action  for  its  recovery  is  brought. 
ll'elh  V.  Davis,  105  A'.  1'.  670,  1  Sil7>.  App. 
457,  12  ;V.  E.  Rep.  42,  8  A'.  Y.  S.  R.  10; 
inodifyiHi^  34  Ilun  628,  mem.  Ualtser  v. 
Kansas  Pac.  R.  Co.,  3  Mo,  App.  574. 


INTERFERENCE. 

With  corporate  franchise,  remedies  for,  see 
Franchises,  O. 

—  easements,  remedies  for,  see  Easements, 

14,  15. 

—  possession  of  receivers,  see  Receivers,  45, 

40 ;  Strikes,  5. 

—  private  ways,  remedies  for,  see  Private 

Ways,  U-17. 


INTERMEDIATE  CARRIER. 

Delivery  of  baggage  to.  sec  Baguaue,  20. 
Judgment  against,  in  favor  of  initial  carrier, 

see  E.xi'REss  Companies,  78. 
Liability  of,  for  baggage,  see  BAcoAciE,  22. 
delay,  see  Carriage  ok  Passengers, 

510. 
Notice  and  delivery  to,  see  Carriage  of  Live 

Stock,  102,  lOIJ. 
Right  of,  to  limit  liability,  see  Carriage  of 

Merciiandise,  000,  U74. 
Rights,  duties,  and  liabilities  of,  see  Carriage 

OF  Live  Stock,  1()5-108  ;  Carriage  of 

Merciianimse,  024-04;{;  Carriage  of 

Passengers,  512-510;  Charges,  70- 

82. 


INTERNAL  REVENUE. 
Generally,  see  Revenue,  4-12. 
Evidence  of  payment  of  tax  on  lost  goods, 

see  Evidence,  O. 
Stamps,  see  Revenue,  11. 


INTERPLEADER. 

In  actions  against  carriers,  see  Carriage  of 

Merchandise,  7:Si>. 
—  attachment,  see  Aitachment,  etc.,  00. 
1.  AVIicii  the  applientiuii  will  lie.— 

The  defendant  railroad  company  had  com- 
menced the  construction  of  its  road  over 
the  lands  of  the  defendant  B.,  and  had  de- 


posited the  amount  of  the  land  damages 
awarded  H.  by  the  commissioners,  in  the 
plaintiff's  bank,  as  provided  by  statute,  for 
which  the  bank  had  issued  a  certificate  of 
deposit  to  B.  While  said  work  was  in  prog- 
ress, and  before  much  of  B.'s  land  had  been 
taken,  said  company  was  enjoined  at  the 
instance  of  other  parties  from  the  further 
prosecution  of  work  upon  its  road  ;  where- 
upon it  forbade  the  orator  to  pay  B.  the 
sum  so  deposited,  because  it  had  taken  but 
a  small  portion  of  the  lands  of  B.  for  which 
said  damages  were  awarded,  and  had  clam- 
aged  said  lands  to  a  much  less  e.xtent  than 
the  amount  of  the  damages  awarded.  B. 
claimed  such  deposit,  and  demanded  the 
same  of  the  orator,  and  upon  its  refusal  to 
pay  the  s;nne  to  him,  brought  suit  at  law 
therefor.  The  orator  claimed  no  interest 
in  said  fund  other  than  as  a  stockholder. 
//<•/(/,  that  the  orator  could  sustain  a  bill  of 
interpleader  against  the  defendants  in  re- 
spect to  said  fund.  First  Nat.  Bank  v. 
West  River  R.  Co.,  46  Vt.  633. 

2.  uikI  when  not. — The  amount 

due  from  a  plaintiff  cannot  be  the  subject 
of  controversy  in  an  action  of  interpleader  ; 
the  action  can  only  be  maintained  when 
plaintiiT  admits  liability  for  the  full  amount 
claimed  to  one  or  the  other  of  the  claim- 
ants. PlaintilT  in  such  an  action  must  also 
show  that  there  is  a  question  as  between 
the  claimants  to  be  tried,  and  that  he  will 
incur  hazard  in  paying  to  either.  Haiti- 
more  «&>•  O.  R.  Co,  V.  Arthur,  12  Am.  &*  Eng. 
R.  Cas.  25,  90  A^.  Y.  234;  reversing  25  Hun 
454,  mem. 

Where  an  action  is  brought  against  a 
railway  company  to  recover  dividends  due 
upon  certain  stock,  and  against  a  person 
claiming  to  be  the  registered  owner  of  such 
stock,  the  company  is  not  entitled  to  relief 
by  interpleader.  Daltons.  Midland  R.  Co., 
12  C.  B.  458. 

Goods  were  sent  by  express.  C.  ().  D..  to 
plaintiff,  who  refused  to  pay  the  amount  of 
the  bill,  and  brought  suit  against  the  com- 
pany to  recover  the  goods.  After  the  case 
was  tried  before  a  justice  and  appealed  to 
court,  and  the  case  near  trial,  the  company 
moved  that  the  person  sending  the  goods, 
who  lived  in  another  state,  be  required  to 
appear  and  interplead.  Held:  (i)  that  such 
interpleader  was  not  necessary  to  a  defense ; 
(2)  but  conceding  that  the  company  had  a 
right  to  demand  an  interpleader,  the  appli- 
cati(jn   was  not  seasonably  made.     Pacific 
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Exp.  Co.  V.  Williams,  2  Tex.  App.  (Civ.  Cas.) 

714- 

Where  an  administrator,  who  was  also  an 
heir  to  the  estate,  brought  a  bill  in  clian- 
cery,  setting  forth,  among  other  things, 
that  the  commissioners  allowed  a  claim 
against  the  estate  in  favor  of  the  Rutland 
&  B.  K.  Co.  for  $1000,  being  for  ten  shares 
of  corporation  stock,  and  that  orator  at  the 
time  did  not  deem  it  his  duty  to  appeal, 
and  the  time  of  appeal  expired,  and  since 
that  said  railroad  company  has  commenced 
a  suit  upon  the  administrator's  bond  to  re- 
cover this  allowance,  and  that  the  heirs  in- 
sisted the  $1000  should  be  distributed,  and 
that  the  allowance  was  made  by  fraud,  and 
that  legal  proceedings  would  be  obtained 
for  that  purpose,  etc.,  and  that  the  plain- 
tiff is  ready  to  pay  it  to  whomsoever  is  en- 
titled, and  praying  that  the  parties  may 
interplead  and  orator  may  be  allowed  to 
deposit  the  $1000  in  court,  to  be  disposed 
of  as  the  judgment  of  the  court  may  direct, 
and  also  praying  for  an  injunction :  upon 
general  demurrer — /le/tf,  that  the  facts  did 
not  lay  the  ground  of  an  independent  juris- 
diction in  equity  for  a  bill  of  interpleader. 
Lincoln  v.  Rutland  &'  B.  R.  Co.,  24  F/.  639. 


INTERPRETATION. 

Of  agreements  between  connecting  carriers, 
see  Carriage  of  Passengers,  517-619 ; 
Connecting  Lines,  4. 

to  convey  land,  see  Vendor  and  Pur- 
chaser, 1. 

issue  free  passes,  see  Passes,  1. 

—  assignments,  see  Assignment,  14-10. 

—  bills  of  lading,  see  Bills  of  Lading,  34- 

55. 

particulars,  see  Bills  of  Particulars, 

3. 

—  by-laws,  see  Bv-iaws,  3. 

—  car  leases,  see   Si  eeping  Car  Companies, 

2. 

—  charter  provisions,  see  Charters,  51-70; 

Elevated   Railways,   4 ;   Street   Rail- 
ways, 07-80. 

—  charters  granted  by  two  or  more  states, 

see  Chakiehs,  14,  1.5. 

—  Connecticut  and  Massachusetts  statutes 

relative  to  grade  crossings,  see  Crossing 
ok  Streets  and  Highways,  OO. 

—  constitutional  provisions  as  to  compensr 

tion   for  land  condemned,  see  Eminent 
Domain,  .'173. 
respecting  aid  to  railways,  see  Mu- 
nicipal and  Local  Aid,  1-4. 


Of  contracts,  generally,  see  Contracts,  21- 
20. 

evidence  of  conduct  of  parties  to  show, 

see  Evidence,  1>. 

for  carrying  the  mail,  see  Carriage  of 

Mails,  3. 

joint  user  of  right  of  way,  see  Right 

OF  Way,  25. 

railway  construction,  see  Construc- 
tion OF  Railways,  19-20. 

limiting  liability,  see  Carriage  of  Pas- 
sengers, 338;  Express  .Comianies, 
74. 

to  establish  stations,  see  Stations  and 

Depots,  35. 

—  corporate  franchises,  see  Franchises,  5. 

—  customs  and  usages,  see  Customs,  1. 

—  deeds,  see  Diitus,  10-48. 

—  English  statutes   relative  to  passenger 

fares,  see  Tickets  and  Fares,  130. 

—  exemptions  from  taxation,  see  Taxation, 

144-151. 

—  fence  laws,  see  Fences,  7-11. 

—  fire  policies,  see  Fire  Insurance,  4-0. 

—  instru  :tions,    see  Animals,   Injuries  to, 

500 ;  Comparative  Negligence,  13; 
Contributory  Negligence,  11;  Em- 
ployes, Injuries  to,  032  ;  Fires,  292 ; 
Trial,  136. 

—  insurance  policies,   see   Accident  Insur- 

ance, 1. 

—  Interstate  Commerce  Act,  see  Interstate 

Commerce,  11. 

—  judgments,  see  Judgment,  etc.,  9-30. 

—  land  grants,  see  Land  Grants,  3,  4. 

—  leases,  see  Leases,  etc.,  1-11,  54. 

—  mining  leases,  see  Mines,  etc,  lO. 

—  mortgages,  see  Mortgages,  74-80. 

—  particular  words  on  passenger  ticket,  see 

Tickets  and  Fares,  7. 

—  pleadings,    see  Carriage  of  Passengers, 

537 ;  Employes,  Injuries  to,  603 ; 
Fellow-servants,  450 ;  Fires,  104 ; 
Pleading,  1. 

—  power  of  attorney  to  transfer  stock,  see 

Stock,  33. 

—  rapid  transit  acts,  see  Rapid  Transit 
Acts,  1. 

—  round-trip  tickets,  see  Tickets  and  Fares, 

71,72. 

—  rules  for  the  conduct  of  the  company's 

business,  see  Employes,  Injuries  to,  23. 

—  shipping  contracts,  see  Carriage  of  Mer- 

ClIANDISK.  400-418. 

—  special  contracts  limiting  liability,  see 
Carriage  of  Live  Stock,  90. 

verdicts,  see  Trial,  214. 

—  statutes,  see  Statutes,  37-04. 

affording  remedy  for  causing  death,  see 

Death  by  Wrongful  Act,  1 1-39. 


!e  Contracts,  21- 
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of  way,  see  Right 
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Of  statutes  and  contracts  for  sale  of  railroad, 

see  Sales  ok  Railroads,  6,  7. 
—  —  authorizing  mortgages  of   corporate 

property,  see  Mortgages,  6-11. 

giving  laborers'  liens,  see  Liens,  43. 

imposing  restrictions  on  foreign  corpo- 
rations, see  Foreign  Corporations,  5. 

regulating  charges,  see  Charges,  7. 

liabi'.ity  for  injuries  caused  by  fire, 

see  Fires,  1-18. 
proceedings  to  dissolve  corporation, 

see  Dissolution,  etc.,  12. 
relative  to  cattle-guards,  see  Cattle- 
guards,  2. 
compensation  oi    receivers,   see 

Receiveks,  157. 
condemnation  of  land,  see  Eminent 

Domain,  46-67. 
consolidation,  see  Consolidation, 

1-8. 
—  —  —  —  construction    of    bridges,    see 

Bridges,  etc.,  2-9. 
crossing  of  railroads,  see  Crossing 

OK  Railkoads,  8-15. 
duty  to    construct   culverts,   see 

Culverts.  1. 
toward  employes,  see  E.mployes, 

Inj  JRIES    lO,   1. 

foreclosure  of  railway  mortgages, 

see  Mortgages.  159. 

issuing  of  railway  aid  bonds,  see 

Municipal  and  Local  Aid,  283. 

stock.  Gcp  Stock,  6. 

— killing  stock,  see   Animals,  Inju- 
ries to,  12-28. 

liability  of  company  for  injuries 

to  s-^'-nnts  by  negligence  of  fellow-ser- 
vants SVC  Ffi.i.^w-servants,  166-196. 

municipal  aid  to  railways,  see  Mu- 
nicipal AND  Local  Aid,  54-7 1. 


Of  statutes  relative  to  obstructions  and  en- 
croachments in  streets  and  highways, 
see  Streets  and  Highways,  404. 

right  of  appeal,  see  Eminent  Do- 
main, 870. 

trustees  under  railway  mortgages. 

see  Mortgages,  130. 

—  statutory  grants  of  right  of  way,  see  Pub- 

lic Lands,  38,  39. 

—  subscriptions  to  stock,  see   Subscriptions 

TO  Stock,  24-35. 

—  tax  laws,  see  Taxation,  53-61. 

—  tickets  over  connecting  lines,  see  Tickets 

and  Fares,  102,  103. 

—  verdicts,   see  Death   by  Wrongful   Act, 

362;  Eminent   Domain,   825;   Trial, 
103. 

—  writings,  a  question  of  law,  see  Trial,  07. 


INTERROGATORIES. 

Admissibility  and  effect  of,  as  evidence,  see 

Evidence.  257,  258. 
Filing   of.    in   foreclosure,   see    Mortgages, 

205. 
Right  to  submit,  to  the  jury,  see  Trial,  202- 

205. 
To  garnishees,  see  Attachment,  etc.,  60. 


INTERRUPTION. 

Of  possession,  when  defeats  title  by  pre- 
scription, see  Adverse  Possession,  lO. 


INTERSECTION. 

Of  railroads,  location  of.  see  Public  Lands, 
44. 

See  Crossing  of  Railways. 


